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ARIZONA — Supreme  Court. 


EDWARD  KENT,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

RICHARD  E.  SLOAN.  FLETCHER  M.  DOAN. 

JOHN  H.  CAMPBELL.  FREDERICK  S.  NAVE. 
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THOMAS  B.  McFARLAND.  LUOIEN  SHAW. 

F.  W.  HENSHAW.  W.  G.  LORIGAN. 

F.  M.  ANGELLOTTI.  M.  C.  SLOSS. 


District  Courts  of  Appeal. 
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J.  A.  COOPER,  Presiding  Judge. 
S.  P.  HALL.  F.  H.  KERRIGAN. 

Second  District 
M.  T.  ALLEN,  Presiding  Judge. 
J.  W.  TAGGART.  VICTOR  E.  SHAW. 

Third  District. 
N.  P.  CHIPMAN,  Presiding  Judge. 
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J.  C.  HELM,  a  , 
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EDWARD  A.  MANN.   (6th  Dist.) 


OKLAHOMA— Supreme  Court. 

R.  L.  WILLIAMS,  Chief  Justice. 

associate  justices. 
JESSE  J.  DUNN.  SAMUEL  W.  HAYES. 

MATTHEW  J.  KANE.  JOHN  B.  TURNER. 


OREGON— Supreme  Court. 
ROBERT  S.  BEAN,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

FRANK  A.  MOORE.  ROBERT  EAKIN. 

COMMISSIONERS. 
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UTAH — Supreme  Court. 

wm.  m.  Mccarty,  chiek  justice. 

associate  justices, 
d.  n.  straup.  j.  e.  frick. 


WASHINGTON — Supreme  Court. 
HIRAM  E.  HADLET,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

It.  O.  DUNBAR.  MILO  A.  ROOT. 

FRANK  H.  RUDKIN.  HERMAN  D.  CROW. 

MARK  A.  FULLERTON.  WALLACE  MOUNT. 


WYOMING— Supreme  Court. 
CHARLES  N.  POTTER,  Cnirr  Justice. 

ASSOCIATE  JUSTICES. 
CYRUS  BEARD.  RICHARD  H.  SCOTTI\ 
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(SO  Nev.  43) 

OOSTBLLO  et  al.  v.  SCOTT  et.  al.   (No.  1,728.) 
(Supreme  Court  of  Nevada.   Jan.  2,  1903.) 

1.  Jubt  — Right  to  Jubt  Trial  —  Equity 
Cask. 

Id  an  equity  case,  a  party  cannot  demand 
a  jury  aa  a  matter  of  right;  the  calling  of  a 
Jury  being  within  the  discretion  of  the  judge. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  81,  Jury,  |ft  S5-S5.] 

2.  Sams—  Legal  and  Equitable  Issues. 

Where  a  suit  to  establish  a  partnership 
and  for  an  accounting  was  treated  by  all  the 
parties  as  an  equitable  proceeding  throughout, 
and  a  jury  was  called  to  determine  certain  ques- 
tions of  fact,  but  no  jury  was  ever  demanded 
to  try  certain  legal  issues  raised  by  defendant's 
answer,  their  right  to  a  jury  trial  of  such  issues 
was  waived,  and  the  court  was  authorized  to 
disregard  the  jury's  conclusions  on  the  facts, 
and  to  file  his  own  findings  and  base  a  decree 
thereon. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  31,  Jury,  fiS  85-66,  176-181.] 

8.  Mikes  ahd  Minerals— Mining  Partner- 
ships — Creation. 

In  a  suit  for  an  accounting  of  an  alleged 
mining  partnership  and  to  establish  plaintiffs' 
interest  in  certain  mining  claims  discovered  by 
defendant  8.,  evidence  held  to  sustain  a  finding 
that  a  partnership  for  the  location  and  opera- 
tion of  mines  existed  between  plaintiffs  and  de- 
fendant S.,  covering  the  locality  in  controversy, 
st  the  time  the  claims  in  question  were  discover- 
ed, and  that  plaintiffs  were  entitled  to  an  in- 
terest therein. 

4  8 ami — Q bub  -  Stake  Contract. 

A  "grub-stake"  contract  by  which  one 
agrees  to  furnish  supplies  for  a  prospector  and 
share  in  any  mining  claims  he  may  discover, 
does  not  constitute  a  partnership,  unless  the 
agreement  extends  beyond  the  mere  furnishing 
of  supplies  in  consideration  of  a  participation 
in  the  discoveries. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  84,  Mines  and  Minerals,  {  222.] 

6.  Same — Contract— Modification. 

Plaintiffs  and  defendant  S.  having  formed 
a  partnership  for  the  location  and  operation  of 
mining  claims.  8.  on  May  4,  1006,  wrote  plain- 
tiffs that  he  had  arrived  in  F.  and  secured  a 
two-third*  lease  on  certain  property;  that  he 
would  need  $50  to  carry  on  the  lease,  giving 
plaintiffs  one-third  or  one-half  thereof.  Plain- 
tiffs in  reply  on  die  10th  complained  of  their 
Inability  to  raise  money,  but  promised  to  send 
the  same  not  later  than  the  following  Tuesday, 
and  called  for  a  description  of  the  camp  ana 
lease.  On  May  19th  jJaintiffs  wrote  another 
letter,  inclosing  the  850,  and  again  called  for 
a  full  description  of  the  lease  and  the  claims 
B.  had  located  between  Q.  and  F.  Held,  that 
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such  correspondence  did  not  constitute  a  ter- 
mination of  the  prior  partnership  between  the 
parties,  and  a  new  contract  to  operate  the  leased 
ground,  but  contemplated  a  continuance  of  the 
prior  relations  between  plaintiffs  and  8. 

6.  Appeal— Admission  of  Evidence— Preju- 
dice 

Defendant  S.  was  not  prejudiced  by  the  ad- 
mission of  a  letter  in  evidence  in  an  equity  suit 
where  its  exclusion  would  not  have  changed  the 
rights  of  the  parties. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  ft  4185,  4186.] 

7.  Same. 

Where  the  question  of  partnership  in  Issue 
was  a  matter  of  legal  construction  to  tie  placed 
on  prior  correspondence  between  the  parties, 
which,  as  found  by  the  court,  established  a  part- 
nership, the  admission  of  other  subsequent  let- 
ters, which  was  erroneous,  because  they  contain- 
ed self-serving  declarations,  was  not  prejudicial 
to  defendants. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  8,  Appeal  and  Error,  H  4161-4177.] 

Notice— Ev- 


8.  Fraudulent  Convetanc 

I  DEUCE. 

Plaintiffs  snd  defendant  8.  having  entered 
into  a  prospecting  partnership,  8.,  while  living 
with  defendant  F.,  located  a  number  of  claims, 
some  in  the  names  of  plaintiff  O,  and  8.  and  F.. 
of  which  F.  had  knowledge,  and  later  conveyed 
to  F.  surface  town  site  rights  in  land  covering 
a  number  of  claims  in  controversy.  F.  testi- 
fied that  he  first  learned  that  plaintiff  C.  was 
interested  with  8.  when  he  (F.)  first  went  to 
G.  Held,  that  such  facts  were  insufficient  to 
charge  F.  with  notice  of  the  existence  of  a 
partnership  between  plaintiffs  snd  8. 

9.  Appeal— Finding  of  Fact— Conclusive- 
ness. 

A  finding  of  fact  In  an  equity  suit  *np- 

gorted  by  the  evidence,  is  conclusive  on  the 
upreme  Court. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  ||  8970-3978.] 

10.  Mines  and  Minerals— Mining  Partner- 
ship— Contracts— Performance. 

Where  S..  while  a  member  of  a  prospecting 
partnership,  located  certain  mining  claims,  and 
with  others  transferred  town  site  surface  rights 
to  F.,  in  consideration  of  his  performance  of 
the  location  work  necessary  to  hold  the  claim*, 
and  to  survey  and  plat  the  same,  neither  plain- 
tiffs nor  8.  were  entitled  to  complain  that  F. 
subsequently  made  arrangements  that  such  work 
should  be  done  by  another. 

11.  Same — Authority. 

Where  a  partnership  for  the  location  of 
mining  claims,  eta,  was  practically  without 
funds,  a  member  of  the  firm  was  authorised 
in  good  faith  to  convey  certain  town  site  sur- 
face rights  embracing  such  claims.  In  considera- 
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Horn  of  the  grantee's  performance  of  the  loca- 
tion work,  etc.,  necessary  to  hold  the  claims. 

12.  Partnership— Accounting — Judgment. 
A  receiver  in  proceedings  for  an  accounting 

of  the  assets  of  a  firm  in  which  plaintiffs  were 
entitled  to  a  half  interest  with  defendant  S.  be- 
came possessed  of  $1,816  belonging  to  the  firm, 
and  the  final  decree  adjudged  to  plaintiffs 
against  S.  the  sum  of  $2,180.00,  which  sum  in- 
cluded the  $1,816.  Held,  that  such  judgment 
was  erroneous,  as  in  effect  a  double  judgment 
for  plaintiffs  for  one-half  of  the  $1316. 

13.  New  Taiaii  —  Ebbqbs  —  Cobbeotion— Rb- 

MITTXTUB. 

Where  a  judgment  for  plaintiffs  in  a  suit 
for  an  accounting  of  a  partnership  was  exces- 
sive through  mere  oversight  of  the  trial  judge, 
and  on  an  application  tor  a  new  trial  plain- 
tiffs confessed  the  error,  and  offered  to  remit 
the  excess,  the  court  had  power  to  deny  the  mo- 
tion on  plaintiffs'  filing  a  remission. 

pad.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  New  Trial.  K  324-329.] 

14.  Appeai/— Review— Disposition  or  Cause. 
Where  a  judgment  was  excessive  through 

misadvertence  of  the  trial  judge,  the  Supreme 
Court,  in  the  event  of  a  denial  of  a  new  trial 
without  requiring  remission  of  the  excess,  on 
its  attention  being  called  to  the  error,  would 
modify  the  judgment,  and  affirm  the  order  deny- 
ing the  motion  for  a  new  trial,  as  authorized 
by  Comp.  Laws,  |  3434. 

[EH.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  3,  Appeal  and  Error,  H  4462-4476.] 

15.  Mines  and  Mines  *  t  b— Mining  Pabtneb- 
ships— Accounting — Decree. 

Defendant  S.,  while  a  partner  of  plaintiffs, 
located,  with  his  two  codefendanta,  certain  valu- 
able mining  claims,  which  defendants  trans- 
ferred to  a  corporation.  Plaintiffs  then  sued 
for  an  accounting,  to  which  the  corporation  was 
not  a  party,  and  a  decree  was  entered  giving 
plaintiffs  an  undivided  half  of  an  undivided 
third  of  die  claims  in  question  ;  the  decree  also 
reciting  that  plain  tiffs  were  entitled  to  an  un- 
divided one-half  of  any  and  all  further  moneys 
or  other  consideration  received  or  to  be  received 
by  S-,  or  contracted  to  be  paid  to  him,  accruing 
or  arising  out  of  any  interest,  property  right, 
claim,  or  demand  of  S.  to  such  mining  claims, 
etc.  Heid,  that  such  decree  did  not  attempt 
to  adjudicate  plaintiffs'  rights  to  stock  in  the 
corporation  nor  any  of  its  rights,  and  was  there- 
fore not  objectionable  as  being  a  double  judg- 
ment, in  giving  plaintiff  one-half  of  S.'s  third 
in  the  claims  deeded  to  the  corporation,  and 
also  one-half  of  all  stock  issued  by  the  corpora- 
tion to  S.  in  consideration  of  the  transfer. 

16.  Judgment — Conclusiveness — Pasties. 
Where  a  corporation  to  which  certain  min- 
ing claims  had  been  transferred  was  not  a  party 
to  a  suit  for  an  accounting  between  plaintiffs 
and  the  corporation's  grantors,  the  corporation 
was  not  bound  by  a  decree  establishing  plain- 
tiffs' rights  as  against  such  grantors. 

17.  Appeai/— Admission  o»  Evidence— Prej- 
udice. 

Where,  in  a  suit  for  an  accounting  between 
partners  and  others  concerning  certain  mining 
claims  transferred  to  a  corporation,  the  ques- 
tion whether  a  deed  by  one  of  the  partners  of 
hie  interests  in  the  claims  to  the  corporation 
conveyed  the  title  so  as  to  cut  out  plaintiffs' 
equities  was  not  involved  nor  attempted  to  be 
determined,  the  admission  of  such  deed  was  not 
prejudicial  to  defendants. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |f  4164,  4186.] 

Appeal  from  District  Court,  Churchill 
County. 

Suit  by  Thomas  J.  Costello  and  another 
against  Marry  Scott  and  others.    From  a 


decree  in  favor  of  complainants,  defendants 
appeal.  Affirmed  as  to  all  the  defendants  ex- 
cept N.  R.  Fitzpa  trick,  and  reversed  and 
new  trial  granted  on  certain  of  the  Issues 
between  plaintiff  and  defendant  Fitzpatrlck. 

Thos.  S.  Ford,  for  appellants.  Mcintosh 
ft  Cooke,  for  respondents. 

NORCROSS,  J.  This  Is  an  appeal  from 
the  Judgment  and  an  order  denying  defend- 
ants' motion  for  a  new  trial.  The  action  was 
brought  by  respondents,  alleging  a  copart- 
nership for  mining  purposes  between  them- 
selves and  defendant  Murry  Scott  They 
prayed  for  a  decree  dissolving  the  alleged 
copartnership,  for  the  appointment  of  a  re- 
ceiver, for  an  accounting,  and  for  other  ap- 
propriate relief  incidental  to  the  dissolution 
of  the  copartnership.  The  nature  and  char- 
acter of  the  copartnership  between  respond- 
ents and  defendant  and  appellant  Scott  Is 
alleged  in  the  complaint  as  follows:  "That  on 
or  about  the  8th  day  of  December,  1906,  the 
plaintiffs  and  defendant  made  and  entered 
into  a  contract  and  agreement  in  and  by 
which  it  was  then  and  there  mutually  stip- 
ulated, contracted,  and  agreed  by  and  be- 
tween said  plaintiffs  and  defendant  that  they 
would  engage  together  as  copartners  In  the 
business  of  prospecting  for,  discovering,  locat- 
ing, leasing,  acquiring,  and  working  mines 
and  mineral  claims  in  the  counties  of  Nye 
and  Churchill  in  the  state  of  Nevada,  and 
in  such  other  counties  and  places  in  said 
state  as  might  be  subsequently  agreed  on; 
that  said  defendant  should  give  his  time  and 
attention  to  said  business,  and  should  fur- 
nish his  work,  labor,  and  services  necessary 
for  the  purposes  of  said  business,  and  that 
the  plaintiffs  should  from  time  to  time  ad- 
vance and  pay  the  expense  of  said  business, 
exclusive  of  defendant's  said  labor,  and  until 
said  business  should  become  self-sustaining; 
that  any  and  all  property  so  discovered,  locat- 
ed, or  In  any  manner  acquired  by  said  de- 
fendant should  be  held  and  owned  by  said 
plaintiffs  and  defendant  in  common,  each 
(that  is  to  say,  plaintiffs)  having,  holding,  and 
owning  an  undivided  one-half  part,  share, 
and  Interest  therein,  and  the  defendant  hav- 
ing, holding,  and  owning  the  remaining  un- 
divided one-half  part,  share,  and  interest 
therein;  that  the  proceeds  of  any  and  all 
sales,  options  for  sales,  working  bonds,  or 
leases  arising  from,  or  In  any  manner  or 
wise  accruing  out  of,  said  business  and  prop- 
erty so  acquired  should  be  divided,  as  afore- 
said, between  plaintiffs  and  defendant,  share 
and  share  alike ;  that  plaintiffs  and  defend- 
ant should  have,  hold,  and  own,  as  aforesaid, 
respectively,  an  undivided  one-half  interest  of, 
in,  and  to  any  and  all  mines  and  mining 
claims  located  or  otherwise  or  in  any  manner 
acquired  in  pursuance  of  said  agreement  or 
subject  thereto,  and  should  have,  hold,  and 
own  an  undivided  one-half  interest,  as  afore- 
said, of,  in,  and  to  all  profits,  proceeds  of 
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sales,  or  other  consideration  arising  from 
said  business." 

The  answer  of  defendant  Seott  denies  that 
he  ever  entered  Into  auy  contract  of  copart- 
nership with  the  plaintiffs  Costello  and  New- 
hall,  and  denies  that  he  had  ever  entered  into 
any  agreement  or  business  relations  whatever 
with  the  plaintiff  Newhall.  He  further  al- 
leges that  he  and  the  plaintiff  Costello  did 
enter  into  "a  (so  called)  grub-stake  agree- 
ment," which  was  confined  exclusively  to  the 
Goldyke  district,  in  Nye  county.  The  nature 
of  this  agreement  Is  set  forth  in  defendant 
Scott's  answer  to  be  as  follows:  "By  the 
terms  of  said  agreement,  the  plaintiff  Costello 
was  to  furnish  money  to  this  defendant,  and 
with  said  moneys  defendant  was  to  purchase 
necessaries  to  support  him,  and  materials  for 
working  said  mines,  and  the  said  contract 
was  fully  performed  and  carried  out  by  this 
defendant;  but  the  amount  of  moneys  fur- 
nished by  said  Costello  was  wholly  Inade- 
quate and  insufficient  for  the  purposes  desig- 
nated. The  said  defendant  was  to  locate  and 
acquire  title  to  mines,  and  as  far  as  he  could, 
and  his  time  permitted,  was  to  do  prelimi- 
nary work  thereon,  required  by  the  laws  of 
Nevada  to  be  performed  within  90  days  after 
location ;  and  after  being  so  located,  and  the 
title  acquired,  the  said  Costello  and  defend- 
ant were  to  be  equal  owners  therein,  and  each 
was  to  own  an  undivided  half  thereof.  The 
said  understanding  or  contract  had  no  other 
terms,  and  the  said  conditions,  so  described, 
constituted  the  whole  thereof,  and  there  was 
no  agreement  as  to  how  long  said  contract 
should  last,  and  no  time  was  fixed  when  it 
should  terminate;  but  it  was  mutually  un- 
derstood by  and  between  the  parties  that  said 
contract  might  be  dissolved  at  the  will  of 
either  party,  when  It  appeared  to  him  that 
the  same  became  unprofitable,  or  for  other 
reasons  he  desired  to  terminate  the  same,  and 
the  said  agreement  between  Costello  and 
Scott  was  dissolved  and  terminated  prior  to 
the  time  that  the  said  business  association  or 
partnership  of  Mays,  Savage,  and  Scott  was 
formed."  It  Is  alleged  In  the  pleadings  and 
shown  by  the  proofs  that  on  or  about  the 
23d  day  of  May,  190G,  the  defendant  Scott, 
who  was  then  at  the  town  of  Falrvlew,  In 
Churchill  county,  joined  defendants  Mays  and 
Savage  in  a  prospecting  expedition.  These 
three  parties,  two  days  later,  discovered  the 
mines  of  Wonder,  about  20  miles  from  Fair- 
view,  which  proved  to  be  of  great  value. 

The  main  contention,  upon  the  merits  in 
this  case,  Is  plaintiffs'  claim  to  an  equal  in- 
terest with  Scott  in  the  fruits  of  his  discovery 
at  Wonder,  by  reason  of  the  alleged  part- 
nership. The  case  came  on  for  trial  In 
Churchill  county  before  the  court,  with  the 
aid  of  a  jury.  Special  Issues  were  submitted 
to  the  jury,  which,  In  the  main,  were  answer- 
ed in  favor  of  the  contention  of  defendant 
Scott  To  the  question,  "Was  the  partner- 
ship or  grub-stake  agreement  confined,  or  in- 
tended to  be  confined,  to  the  Goldyke  district, 


in  Nye  county ?'  the  jury  answered  "Yes." 
Upon  the  question  as  to  whether  there  was  a 
partnership  agreement,  as  contended  for  by 
plaintiffs,  the  answer  of  the  jury  was  in  the 
negative.  Also,  In  reference  to  the  contention 
of  plaintiffs  that  they  had,  shortly  before 
the  Wonder  trip,  sent  him  $50,  upon  which  he 
was  subsisting  at  the  time  of  the  said  dis- 
covery, the  jury  answered  In  the  negative. 
These  may  be  regarded  as  the  principal 
special  issues  submitted  to  the  Jury,  and  are 
sufficient  to  notice  for  the  purposes  of  this 
opinion. 

After  the  jury  had  returned  its  verdict  up- 
on the  special  issues  submitted,  respective 
counsel  entered  into  a  stipulation  "that  any 
and  all  further  hearings,  arguments,  and  pro- 
ceedings to  be  had  before  the  court  In  said 
cause  may  be  had,  heard,  and  taken  before 
the  court  at  Reno,  in  Washoe  county,  Nevada ; 
*  *  *  that  an  order  may  be  made  by  the 
court  for  a  change  of  venue  in  said  cause  for 
any  and  all  purposes  of  said  cause."  The 
stipulation  also  contained  another  provision 
governing  "any  further  accounting  In  said 
cause."  Upon  this  stipulation  the  court  en- 
tered an  order  transferring  the  cause  to 
Washoe  county,  where  the  case  was  finally 
argued  and  submitted.  Upon  the  3d  day  of 
January,  1907,  the  court  rendered  its  decision. 
In  which  It  rejected  the  conclusions  reached 
by  the  jury  upon  the  special  issues,  and  found 
In  favor  of  plaintiffs'  contentions,  and  en- 
tered a  decree  accordingly.  Defendants' 
counsel  filed  exceptions  to  the  findings  of  the 
court,  aud  in  due  time  moved  for  a  new  trial 
upou  the  grounds  of  errors  of  Jaw  occurring 
during  the  trial,  iusufliciency  of  the  evidence 
to  justify  the  decision  of  the  Court,  and  that 
the  decision,  findings,  and  judgment  of  the 
court  are  not  supported  by  the  evidence,  but 
are  contrary  thereto.  The  motion  for  a  new 
trial  was  heard  by  the  successor  in  office  of 
the  judge  who  tried  the  case,  and  the  motion 
denied.  The  case  comes  to  this  court  in  a 
transcript  of  nearly  1,400  pages,  and  the  ques- 
tions presented  are  ably  and  elaborately  dis- 
cussed by  counsel  In  350  pages  of  brief. 

1.  The  first  question,  in  logical  order,  Is 
whether  the  court  had  power  to  set  aside  the 
verdict  of  the  Jury  upon  the  questions  of  fact 
subndtted  to  it,  and  substitute  contrary  find- 
ings of  its  own.  In  a  purely  equity  case,  It 
is  well  settled  in  this  state  that  a  party  can- 
not demand  a  jury  as  a  matter  of  right. 
The  calling  of  a  jury  in  such  a  case  Is  a  mat- 
ter of  discretion  with  the  judge.  "In  such  a 
case,  when  there  are  contested  questions  of 
fact,  the  chancellor  may,  and  oftentimes 
should,  call  a  jury  to  assist  him  In  arriving  at 
a  Just  conclusion;  but  the  verdict  is  merely 
advisory,  and  only  to  satisfy  his  conscience. 
If  he  is  not  satisfied  with  it,  he  can  and 
should  disregard  it.  If  it  is  satisfactory,  he 
can  and  should  adopt  it,  and  file  his  findings 
and  decree  accordingly."  Duffy  v.  Moi-an,  12 
Nev.  97 ;  Lake  v.  Toils,  8  Nev.  290;  Van  Vleet 
v.  Olin,  4  Nev.  95,  97  Am.  Dec.  513.   It  Is 


Digitized  by  Google 


4 


93  PACIFIC  REPORTER. 


(NeT. 


contended,  however,  In  this  case  that  the  an- 
swer of  defendant  Scott  raised  a  legal  Issue 
upon  the  question  of  the  existence  of  the 
partnership,  and  that  the  finding  of  the  jury 
upon  this  Issue  was  controlling  upon  the 
court  Conceding  that  the  answer  did  raise 
certain  legal  issues,  It  may  be  admitted  that, 
If  a  Jury  had  been  called  to  try  these  issues, 
the  court  would  not  have  power  to  disregard 
the  verdict  of  the  jury  upon  such  issues,  and 
make  findings  contrary  thereto.  But  this  Is 
not  the  situation  presented  In  this  case.  The 
jury  was  not  called  to  determine  the  legal 
issues.  The  case  was  treated  by  all  parties 
as  an  equitable  proceeding  throughout,  and 
the  right  of  the  court  to  pass  upon  the  legal, 
as  well  as  the  equitable,  issues  does  not  ap- 
pear to  have  been  questioned  until  after  the 
jury  brought  in  Its  verdict,  and,  so  far  as  the 
record  shows,  not  until  after  the  trial  judge 
had  rendered  his  decision.  The  minutes  of 
the  court,  included  In  the  transcript,  show 
that,  after  the  argument  upon  and  the  dis- 
posal of  the  motion  to  discharge  the  receiver, 
the  court  set  the  case  down  for  trial  upon  a 
day  certain,  "by  the  court  with  the  aid  of  a 
Jury."  Counsel  for  both  sides  were  present 
when  this  order  was  made,  and  they  are 
deemed  to  have  consented  to  it.  Haley  v. 
Bank,  2J.  Nev.  127,  26  Pac.  64,  12  L.  R.  A. 
815.  The  stipulation  which  respective  coun- 
sel entered  Into  immediately  following  the 
verdict  of  the  Jury  upon  the  special  issues, 
shows,  we  think,  that  the  trial  was  regarded 
as  being  by  the  court,  with  the  Jury  simply 
in  an  advisory  capacity.  In  the  opinion  ren- 
dered by  the  trial  judge  the  following  state- 
ment Is  made:  "A  trial  was  had  before  the 
court,  a  jury  being  called  to  assist  the  court 
In  determining  the  questions  of  fact  involv- 
ed." It  is  manifest  from  this  that  the  court 
understood  the  case  to  have  been  conducted 
as  a  purely  equitable  proceeding; — a  matter 
that  there  could  hardly  have  been  any  oppor- 
tunity for  him  to  have  been  mistaken  upon. 

Counsel  cites  Van  Vleet  v.  Olin,  4  Nev.  97, 
97  Am.  Dec.  518,  and  quotes,  In  support  of 
his  contention,  the  following:  "The  court 
below  treated  the  case  all  through  as  an  ordi- 
nary action  at  law.  When  an  action  is  so 
tried  and  treated  by  court  and  counsel,  the 
law  must  be  correctly  submitted  to  the  jury." 
The  case  cited  was  an  equity  case,  which  the 
court  and  counsel  treated,  so  far  as  the  trial 
was  concerned,  as  an  action  at  law.  Apply- 
ing the  reasoning  in  that  case  to  the  present 
case,  and  it  can  with  equal  force  be  said  that 
where  an  action  presents  both  legal  and  equi- 
table Issues,  but  Is  treated  by  court  and 
counsel  as  a  purely  equitable  case,  and  a  jury 
is  impaneled  simply  In  an  advisory  capacity, 
the  court  has  the  same  right  to  disregard  the 
findings  of  the  jury  upon  the  legal  Issues  as 
it  has  to  disregard  those  bearing  upon  the 
equitable  issues. 

Counsel  cites  many  cases  In  his  brief  sup- 
porting the  contention  that,  where  legal  issues 
are  involved  In  an  action,  the  party  raising 


the  legal  issue  has  the  right  to  have  such 
issue  tried  by  Jury.  In  his  reply  brief  counsel 
directs  our  attention  to  two  decisions  of 
the  Supreme  Court  of  California,  cited  in  his 
opening  brief,  which  he  argues  are  entitled 
to  the  greatest  respect,  presumably  because 
of  the  similarity  of  our  Code  and  practice 
with  that  of  California.  The  cases  are  New- 
man v.  Duane,  89  Cal.  597,  27  Pac.  66,  and 
Donahue  v.  Muster,  88  Cal.  121,  25  Pac.  1096, 
22  Am.  St  Rep.  283,  and  in  both  these  cases 
a  jury  was  demanded  to  try  the  legal  Issues, 
which  demand  was  denied  by  the  court  and 
exception  taken.  In  this  case  a  jury  was 
never  demanded  to  try  the  legal  issues,  and, 
therefore,  the  cases  cited  are  not  in  point 
Whatever  right  defendants  may  have  had  In 
this  case  to  a  trial  by  jury  of  any  Issues 
raised  by  answer,  such  right  was  waived  by 
failure  to  demand  a  Jury  trial  thereof,  and 
by  consenting  that  the  case  be  tried  by  the 
court  with  the  aid  of  a  Jury,  as  in  a  purely 
equitable  case.  The  court  had  the  right  to 
disregard  the  conclusions  of  the  jury  upon 
the  facts.  Upon  appeal  the  main  questions 
presented  are  whether  the  findings  of  the 
court  are  supported  by  the  evidence.  Harris 
v.  Lloyd,  11  Mont  390  ;  28  Pac.  736,  28  Am. 
St  Rep.  475;  Stockman  v.  Irrigation  Co.,  64 
Cal.  57,  28  Pac  116;  Hayne  on  New  Trial  and 
Appeal,  |  234. 

2.  The  principal  questions  upon  the  merits 
involve  a  determination  of  the  contractual 
relations,  If  any,  existing  between  the  plain- 
tiffs and  defendant  Scott  at  the  time  of  the 
discovery  of  the  Wonder  mines.  This  re- 
lationship must  be  determined,  in  the  main, 
by  correspondence  had  between  the  parties 
during  the  month  of  December,  1905,  and 
following.  On  December  8,  1905,  defendant 
Scott  wrote  to  plaintiff  Costello  as  follows: 
"No  doubt  you  will  be  somewhat  surprised 
when  you  open  this  letter  to  see  It  is  from 
me.  •  *  *  Well,  Tom,  If  you  feel  like 
staking  me  here,  I  think  I  can  get  some  very 
valuable  ground  here.  •  *  *  If  you  de- 
sire to  stake  me,  you  will  have  half  Interest 
in  all  the  claims  I  locate.  If  you  can  spare 
the  money,  I  think  it  will  be  a  great  invest- 
ment for  both  of  us.  *  If  you  desire 
to  stake  me,  do  not  say  anything  to  any  one 
about  it  and  we  will  come  out  all  O.  K.  in 
the  spring.  This  camp  will  be  a  hummer  be- 
fore many  months.  If  I  could  have  only 
seen  you  when  you  was  here,  I  know  every- 
thing would  have  been  all  O.  K.  •  •  • " 
To  this  letter  the  plaintiffs,  on  December 
14th,  replied  as  follows:  "Tour  letter  re- 
ceived, and  will  say  In  answer  that  we  have 
practically  exhausted  our  own  means,  but 
we  are  in  correspondence  with  several  par- 
ties from  whom  we  expect  some  help.  If 
they  come  through,  we  will  at  once  come  to 
your  assistance.  We  could  have  done  busi- 
ness In  the  summer  and  fall  easily,  but  at 
that  time  you  were  tied  up  with  other  par- 
ties, and  I  am  glad  to  see  you  have  gotten 
some  very  nice  properties  for  them,  and 
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we  have  no  doubt  but  what  you  will  be  able 
to  find  other  good  properties  in  the  future. 
Now,  when  you  answer  this,  let  us  know 
what  you  need.  Then,  if  things  come  right 
with  us,  we  will  be  able  to  advise  you  at 
once."  On  December  24th  defendant  replied 
as  follows:  "Everything  Is  looking  fine  here. 
They  have  made  a  new  strike  at  the  Goldyke 
that  is  very  good,  they  say.  I  have  been 
prospecting  the  hills  since  you  was  here,  and 
have  made  some  very  Important  finds.  I 
have  my  eyes  on  some  claims  that  I  think 
will  be  very  good  property.  Some  fellows 
have  the  ground  located,  but  I  know  they 
will  not  do  any  work,  and  I  will  get  the 
property.  *  *  •  I  have  panned  some  of 
the  rock,  and  it  pans  very  good.  I  have 
four  claims  here.  They  are  side  claims  of 
the  Idahoes,  the  claims  that  we  made  the 
strike  on.  They  are  very  good  property,  and 
I  am  willing  to  hand  you  over  half  if  you 
can  handle  them;  but  In  the  meantime  I 
would  like  to  do  some  work  on  them,  so  I 
can  show  them  up  to  the  best  advantage. 
I  think  we  can  make  some  money  here  if 
we  form  a  partnership.  I  will  get  the  prop- 
erties if  you  can  dispose  of  them,  and  some 
very  good  ones  at  that.  In  regard  to  what 
I  will  need  to  keep  me  going,  about  all  I  will 
need  at  present  will  be  grub.  I  have  plenty 
of  tools  to  do  all  the  work  that  I  will  do. 
You  know  about  what  It  will  cost  I  think 
this  will  be  a  chance  for  both  of  us  to  make 
some  money.  I  think  this  new  find  of  mine 
will  be  another  Goldyke.  It  has  the  ear- 
marks of  being  a  fine  property.  Well,  Thom- 
as, let  me  hear  from  you  at  once,  so  I  will 
know  what  to  do.  I  will  close.  Tours,  as 
ever."  To  this  letter  plaintiffs  replied,  De- 
cember 90th,  as  follows:  "Tour  very  wel- 
come letter  received  several  days  ago,  and 
we  assure  you  we  appreciate  your  position, 
but  you  can  rest  assured  we  are  doing  all 
in  our  power  to  help  you,  but  will  tell  you 
right  now  money  is  a  darn  scarce  article  here 
In  Tonopah.  But  we  have  written  to  several 
different  parties,  and  we  have  every  reason 
to  believe  that  at  least  two  of  them  will  come 
through.  •  •  •  Money  will  be  rather 
close  with  us  for  perhaps  the  next  sixty 
days,  or  until  such  time  as  we  get  returns 
from  our  correspondents.  Now,  here  is  what 
we  would  like  to  have  you  do.  Of  course, 
you  understand,  we  are  willing  to  go  in  part- 
nership with  you,  and  you  also  understand, 
old  man,  we  will  have  to  depend  on  the 
outside  for  money  to  carry  on  operations 
until  such  time  as  we  get  a  company  floated. 
So  we  would  like  for  you  to  send  us  a  dia- 
gram of  the  best  thing  you  have;  tell  us 
about  the  veins— their  width  and  values  and 
formation;  also  whether  it  is  a  sinking  or 
tunneling  proposition.  Now,  It  is  our  can- 
did opinion  that  although  it  will  take  a  little 
while  to  get  things  started  right,  of  this  you 
may  feel  sure,  if  you  go  into  this  partner- 
ship with  us,  we  will  all  make  money.  So  you 
go  ahead,  and  get  ahold  of  the  best  propo- 


sitions you  can,  and  get  them  in  such  a  way 
that  Bemis  and  Turpin  will  not  be  able  to 
complicate  matters  with  us.  We  will  float 
them,  as  people  are  beginning  to  get  a  little 
excited  over  the  Goldyke  country.  You  keep 
us  posted  from  time  to  time,  and  we  will  do 
our  share  by  keeping  you  supplied  with  mon- 
ey to  the  best  of  our  ability.  Please  find  in- 
closed $40.  Do  the  best  you  can  with  this 
amount,  as  you  know  we  will  do  better  as 
conditions  admit,  etc.  Your  friends."  On 
January  5, 1906,  defendant  replied  as  follows: 
"Your  welcome  letter  was  received  this  morn- 
ing. •  *  *  I  have  four  claims  Joining 
the  Idahoes,  and  I  have  been  doing  the  as- 
sessment work.  •  *  •  I  will  send  you  the 
papers  in  my  next  letter,  and  you  can  put 
them  on  record.  I  only  have  my  name  on 
the  location  papers,  but  you  can  put  your 
name  on  when  you  record  them.  As  soon  as 
the  snow  goes  away,  so  I  can  see  the  ground, 
I  will  begin  to  russel  the  hills.  *  *  *  I 
am  satisfied  we  will  make  some  money  here 
this  year.  As  soon  as  the  snow  goes,  I  will 
locate  all  the  leges  on  these  claims,  and 
write  you  all  the  particulars.  I  received 
your  check  and  it  will  come  in  handy  at  pres- 
ent Well  Tom,  I  will  do  my  best  out  here, 
and  I  think  we  will  not  be  very  long  doing 
some  business."  On  January  21st  the  plain- 
tiffs wrote  defendant  as  follows:  "What  is 
the  matter,  old  man ;  we  have  not  heard  from 
you  for  quite  a  while.  We  have  several 
people  on  string,  and  would  like  to  know 
what  you  have  that  we  can  offer  them;  so 
we  think  It  advisable  for  you  to  let  us  know 
at  your  earliest  convenience,  as  we  are  ex- 
tremely anxious  to  keep  in  touch  with  these 
clients.  Send  diagrams,  extent  of  veins,  for- 
mation, and  how  far  from  Goldyke,  and  di- 
rection, and  a  general  opinion  as  to  their 
value,  and  whether  they  are  sinking  or  tun- 
neling propositions,  water,  etc.  Mining  con- 
ditions are  looking  up  quite  favorably,  and  it 
Is  quite  certain  we  will  do  a  considerable 
business  during  the  coming  summer.  By  the 
way,  we  wrote  you  on  the  30th  of  December, 
inclosing  a  check  for  $40.  Please  let  us 
know  If  you  have  received  same,  as  we  have 
not  heard  from  you  since  that  time.  •  *  •  " 
On  February  2d  defendant  replied  as  fol- 
lows: "I  cannot  see  why  you  did  not  get  my 
last  letter.  *  *  •  I  will  send  some  loca- 
tion papers,  •  *  •  and  you  can  put  them 
on  record.  *  *  *  I  think  we  will  be  able 
to  sell  them  this  summer.  *  *  *  I  locat- 
ed them  because  they  were  so  close  In  to  the 
Idahoes,  and  I  am  sure  we  will  get  some 
money  for  them.  I  will  have  plenty  of  good 
ground  before  very  long.  I  have  been  dig- 
ging for  water  here,  and  I  will  have  plenty 
of  water  in  a  few  days."  On  the  same  date, 
February  2d,  plaintiff  wrote  defendant  as 
follows:  "We  only  received  your  letter  of 
January  5th  yesterday.  •  •  *  Please  ad- 
dress In  future  Costello  &  Newhall,  Box  866, 
Tonopah.  •  •  *  We  are  glad  to  hear  the 
good  reports  from  that  section,  and  agree 
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with  you  that  there  are  good  chances  for  us 
to  make  some  money  out  there  during  the 
coming  season."  On  February  7th  plaintiff 
Newhall  wrote  defendant  as  follows:  "Your 
favor  of  February  2d,  with  location  notices 
received  last  night,  and  I  filed  the  notices 
for  record  this  morning.  Mr.  Costello  is  at 
Crow  Springs,  and  will  not  be  In  until  the 
night  of  the  13th.  We  expect  to  collect  some 
money  between  this  and  the  15th,  and  will 
send  you  some  Just  as  soon  as  we  can  receive 
it."  On  February  2Gth  plaintiffs  again  wrote 
to  defendant  as  follows:  "We  have  been  try- 
ing for  the  past  three  weeks  to  get  rid  of 
some  stock  in  order  to  raise  some  money. 
*  *  •  By  the  way,  when  you  answer,  please 
let  us  know  what  kind  of  showing  there  is  on 
the  four  claims  we  have  had  recorded,  and 
what  you  think  they  are  worth,  as  it  is 
possible  we  might  get  some  one  interested. 
We  understand  from  the  papers  that  there 
are  quite  a  number  of  good  strikes  being 
made  around  Goldyke,  and  hope  the  reports 
are  true.  You  will  find  inclosed  money  or- 
der for  $25.  We  promised  to  help  you  out 
by  the  loth,  but  it  was  impossible  to  do  so." 
Answering  the  foregoing  letter  on  March 
14th,  defendant  after  acknowledging  its  re- 
ceipt, and  writing  at  some  length  describing 
properties  located  and  the  general  outlook 
of  the  camp,  continued  as  follows:  "Burns 
north  of  us  has  some  very  fine  rock  and  he  is 
going  to  lease  his  ground  and  I  am  going  to 
take  a  leice  and  I  think  we  will  shurley  make 
some  money  out  of  the  leice  he  has  rock  that 
you  can  see  all  kinds  of  gold  in  if  Burns 
ground  prooves  good  this  camp  will  be  all 
O.  K.  I  will  take  the  leise  when  he  lets  them 
because  if  any  of  the  leices  prooves  good  we 
will  be  able  to  sell  our  leice  for  some  money. 
We  had  an  offul  snow  storm  last  night  I 
will  write  you  agin  in  a  few  days  and  let 
you  know  all  about  the  claims  I  will  have 
and  the  leice.  *  *  * "  On  March  21st 
defendant  again  wrote  relative  to  some  claims' 
which  he  had  relocated,  and  which  were  In 
dispute,  and  requesting  the  opinion  of  plaintiff 
Costello  as  to  the  legality  of  the  location.  Clos- 
ing, he  says:  "This  camp  will  surely  come 
to  the  front,  and  we  will  be  in  the  swim." 
This  letter  was  answered  March  27th,  giving 
defendant  the  advice  asked  for,  and  Inclos- 
ing a  money  order  for  $25.  The  letter  con- 
cludes: "Try  and  keep  us  well  informed  how 
matters  are  progressing."  On  April  5th  de- 
fendant wrote  plaintiffs  as  follows:  "Your 
letter  received  and  will  say  In  reply  that 
I  was  verry  glad  to  heare  from  you.  I  am 
glad  also  to  know  that  I  have  the  claims.  I 
would  like  to  see  you  come  out  here.  I  think 
these  claims  would  be  a  good  stock  propersl- 
tion  one  of  the  best  in  this  district,  some- 
thing that  will  stand  a  show  to  make  a 
mine.  We  have  that  Gold  Dyke  ledge  shure. 
Know  Is  tbe  time  to  do  something  for  this 
camp  is  coming  to  the  front  shure  this  sum- 
mer. I  think  it  would  a  good  idle  to  stok 
this  property  if  you  are  In  a  position  to 


do  so.  We  are  still  having  snow  here  but 
I  think  that  we  will  have  some  nice  weather 
soon.  Evry  thing  is  looking  good  out  this 
way.  I  have  your  check  Well  Tom  I  would 
like  to  see  you  out  this  way  as  soon  as  you 
can  do  so.  *  *  • "  A  few  days  after 
writing  the  letter  last  above  mentioned,  the 
defendant  Scott  went  to  Tonopah  to  see 
plaintiffs  personally.  The  evidence  Is  con- 
flicting as  to  the  conversation  had  between 
them.  The  court  accepted  as  true  the  version 
given  by  plaintiffs,  and  as  the  trial  court 
Is  the  exclusive  judge  of  the  credibility  of 
the  witnesses,  its  action  in  this  respect  is 
binding  on  this  court.  The  plaintiffs  testi- 
fied to  the  effect  that,  at  this  conversation  in 
Tonopah.  the  Burns  lease  was  discussed,  and 
that  it  was  agreed  between  them  that  the 
lease  should  be  taken,  but  that  it  was  not 
contemplated  that  the  parties  should  work  the 
same  to  any  considerable  extent  It  was  to 
be  taken  principally  for  the  purpose  of  get- 
ting it  in  shape,  and  transferring  it  to  others 
at  a  profit.  At  this  conversation,  also,  the 
project  of  prospecting  the  south  end  of  the 
Falrview  Range  was  discussed.  At  that  time 
Costello  drew  a  diagram  of  that  section  of 
the  country,  and  stated  to  the  defendant  that 
he  had  seen  some  very  rich  float  that  was 
reported  to  have  come  from  that  country,  and 
that  he  would  like  to  have  the  same  pros- 
pected, and  that  it  was  agreed  between  them 
that  the  first  matter  to  be  taken  care  of 
was  the  obtaining  and  putting  in  shape  of  the 
lease,  and  that  thereafter  some  prospecting 
should  be  done  in  the  south  end  of  the 
Fairvlew  Range.  Upon  this  trip  plaintiffs 
gave  defendant  $25  on  account  of  his  ex- 
penses. Scott  returned  to  Goldyke,  and  on 
April  18th  wrote  to  plaintiff  Costello  as  fol- 
lows: "I  arrived  home.  I  am  not  going  to 
take  the  Leise.  Burns  would  not  do  as  he 
agreed  to  and  I  think  we  had  better  not 
have  anything  to  do  with  him.  I  know  he 
has  a  great  mine  hut  he  will  not  do  the 
wright  thing  by  a  Leice  and  I  will  not  take 
one.  He  promised  me  before  I  went  to  Tono- 
pah that  he  would  give  me  9  mouths  and 
transfurable  but  he  has  changed  his  mind 
and  onley  wants  to  give  me  G  months  aud 
not  transfurble  and  I  do  not  want  the  Leice 
on  those  terms  because  that  would  not  give 
us  a  chance.  I  am  going  out  prospecting  and 
will  be  away  about  three  weeks  out  about 
15  or  20  miles  from  here.  I  saw  some  rock 
from  this  place  yestaday  and  it  was  great 
rock.  I  will  do  some  work  on  some  of  our 
claims  here  when  I  come  back  if  I  do  not 
find  anything  on  this  trip.  The  camp  is  look- 
ing good.  We  will  make  some  money  this 
year  I  am  sure.  They  are  making  some  good 
striks  on  the  Gold  Dyke  extension."  Defend- 
ant next  writes,  on  April  30th,  from  a  place 
called  Snow  Point,  to  Costello  as  follows:  "I 
am  out  prosi>eeting  between  Atwood  &  Fair- 
view.  This  is  a  verry  good  country  to  pros- 
pect in.  I  am  about  18  miles  from  Fairview. 
I  have  been  here  two  days.   Two  fellows 
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here  has  some  very  fine  rock  and  I  have 
some  claims  joining  them  and  I  think  I  will 
stay  here  for  some  time.  I  will  be  in  At- 
wood  in  about  two  weeks.  This  Is  a  fine 
looking  camp  and  I  think  it  will  be  a  good 
one.  •  *  * "  On  May  4th  the  defendant 
wrote  to  plaintiff  Costello  from  Fairview. 
This  letter  was  lost,  but  its  substance  was 
testified  to  by  Costello  as  follows:  "That 
he  [Scott]  had  arrived  in  Fairview;  that  the 
country  looked  very  good;  he  had  done  a 
little  prospecting  while  going  in;  that  he 
had  secured  a  lease — a  two-thirds  lease — on  a 
piece  of  property  close  in  to  the  big  strike; 
that  he  would  need  fifty  dollars  to  carry  on 
the  lease;  that  he  would  get  the  two-thirds 
of  the  lease,  giving  me  one-third,  or  one- 
half  in  the  lease."  On  May  10th  plaintiffs 
replied  to  this  letter  as  follows:  "Your  very 
welcome  letter  reached  us  yesterday.  We 
will  have  to  beg  you  to  wait  until  between 
now  and  Tuesday,  during  which  time  we  will 
be  able  to  raise  the  money  you  asked  for. 
We  are  caught  short  owing  to  the  trouble  in 
California.  •  *  *  You  can  rest  assured 
we  will  have  money  up  there,  leaving  here 
not  later  than  next  Tuesday.  Please  write 
us  a  good  description  of  that  camp  and 
the  lease  you  have  taken  hold  of.  This  let- 
ter will  be  handed  you  by  Mr.  J.  W.  Lang- 
ley  or  his  business  partner,  Mr.  Trimble.  It 
will  do  no  harm  to  let  them  see  what  we 
have,  and  there  Is  a  possibility  that  at  a 
later  date  they  may  be  of  assistance  to  us." 

The  foregoing  is  all  the  correspondence 
which  is  admitted  by  both  parties  to  have 
been  written  and  received  before  the  Wonder 
discovery.  Plaintiffs  testified  that  on  May 
19th  they  wrote  to  defendant,  inclosing  $50 
in  currency,  asked  for,  a  copy  of  which  letter 
was  admitted  in  evidence.  Defendant  Scott 
denied  he  had  ever  received  the  letter  or  the 
$50.  The  court  found  that  the  letter  and 
money  had  been  received  by  Scott,  and  that 
Scott  was  subsisting  thereon  at  the  time  of 
the  Wonder  discovery.  On  May  23d  Scott, 
together  with  defendants  Mays  and  Savage, 
left  Fairview  on  a  prospecting  expedition, 
and  two  days  later  discovered  and  located  the 
Wonder  mines.  20  miles  north  of  Fairview. 
After  the  discovery  of  the  Wonder  mines 
there  was  no  further  correspondence  upon  the 
part  of  Scott  with  the  plaintiffs.  Plaintiffs 
wrote  three  letters  to  Scott  after  the  Wonder 
discovery  was  known,  which  were  admitted 
in  evidence  over  defendant's  objection,  and 
will  hereafter  be  considered.  It  is  the  con- 
tention of  the  defendant  Scott  that  the  cor- 
respondence had  between  himself  and  plain- 
tiff during  the  month  of  December.  1905, 
shows  but  a  grub-stake  agreement,  applicable 
only  to  the  Fairplay  district;  that  plaintiffs 
failed  to  keep  their  part  of  the  contract  to 
supply  defendant  with  necesraries,  and  that 
the  agreement  was  terminated  about  the  time 
Scott  left  Goldyke,  in  April;  that  If  the 
agreement  was  not  so  terminated,  then  it 
was  terminated  by  the  new  contract  entered 


into  at  Fairview  in  respect  to  the  lease. 
"  'Grub-stake'  contracts  have  sometimes  been 
called  prospecting  partnerships,  and  are  said 
to  partake  of  the  character  of  'qualified  part- 
nerships.' Yet,  unless  the  agreement  goes 
beyond  the  mere  furnishing  of  supplies  In 
consideration  of  a  participation  In  the  dis- 
coveries, the  word  "partnership'  is  improperly 
used  and  is  misleading.  It  Is  simply  a  com- 
mon venture,  wherein  one,  called  the  'outfit- 
ter,' supplies  the  'grub,'  and  the  other,  called 
the  "prospector,'  performs  the  labor,  and  all 
discoveries  inure  to  the  benefit  of  the  parties 
in  the  proportion  fixed  by  the  agreement. 
The  prospector  has  the  right  to  insist  on  the 
outfitter  performing  his  part  of  the  agree- 
ment as  a  condition  precedent  to  participa- 
tion in  such  discoveries.  Should  he  fall  to 
do  so,  the  prospector  may  discover  and  locate 
for  his  own  advantage,  free  from  any  obliga- 
tion to  the  outfitter.  •  *  *  Is  it  essential 
to  a  right  in  property  under  a  grub-stake  con- 
tract that  such  property  be  acquired  by  means 
of  the  grub-stake  furnished,  and  pursuant  to 
such  contract?  *  •  •  The  'grub-stake' 
contract,  properly  speaking,  applies  to  the 
search  for  and  location  of  mines  on  the  public 
domain.  •  *  *  We  frequently  encounter 
cases  where  the  object  of  the  venture  is  not 
only  to  search  for  and  discover  mines,  but  al- 
so to  work  and  develop  them,  and  conduct  a 
general  mining  business.  This  is  something 
more  than  a  'grub-stake'  contract.  Such  an 
agreement  constitutes  a  partnership."  Lind- 
ley  on  Mines  (2d  Ed.)  vol.  2,  {  858,  p.  1565  et 
seq. 

We  think  a  fair  interpretation  of  the  let- 
ters which  passed  between  plaintiffs  and  de- 
fendant Scott  warrants  the  construction  plac- 
ed upon  them  by  the  trial  court,  that  they 
show  that  the  parties  in  question  engaged  in 
a  partnership  in  praesentl  for  mining  pur- 
poses. If  the  letter  of  December  8th  con- 
tained the  only  proposition  upon  the  part  of 
defendant,  and  the  proposition  therein  con- 
tained had  been  accepted  without  modifica- 
tion, it  would  have  constituted  simply  a  grub- 
stake agreement.  The  answer  to  this  first 
letter  informs  defendant  that  plaintiffs  have 
practically  exhausted  their  means,  but  that 
they  are  in  correspondence  with  several  par- 
ties, and  if  they  "come  through,"  they  will 
at  once  come  to  his  assistance.  The  letter 
concludes:  "Now,  when  you  answer  this,  let 
us  know  what  you  need.  Then,  if  things 
come  right  with  us,  we  will  be  able  to  advise 
you  at  once."  To  this  letter  defendant  makes 
a  proposition  of  what  he  proposes  to  do.  He 
Informs  plaintiffs  that  he  has  already  been 
prospecting  the  hills,  and  has  "made  some 
very  important  finds."  He  also  knows  of 
some  valuable  locations  that  are  shortly  to 
expire,  and  he  will  "get  them."  He  has  four 
claims  already  located,  which  he  is  willing 
to  turn  over  a  half  Interest  In  If  plaintiffs 
"can  handle  them,"  but  In  the  meantime  he 
proposes  to  do  some  work  upon  them,  to 
show  them  up  to  a  better  advantage.  The 
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gist  of  the  proposition  made  by  defendant  Is 
embodied  In  the  two  sentences  contained  In 
this  letter :  "I  think  we  can  make  some  mon- 
ey here  if  we  form  a  partnership.  I  will  get 
the  properties  if  you  can  dispose  of  them,  and 
some  very  good  ones  at  that"  He  states  in 
this  letter  that  about  all  he  will  need  will  be 
grub,  as  he  has  plenty  of  tools.  He  requests 
a  reply  to  this  letter,  so  he  "will  know  what 
to  do."  In  the  letter  of  December  30th  plain- 
tiffs accept  the  proposition,  which  both  par- 
ties style  a  "partnership,"  and  which  consti- 
tutes a  partnership  In  law.  Plaintiffs,  how- 
ever, explain  in  their  letter  that  they  have 
to  "depend  on  the  outside  for  money  to  carry 
on  operations  until  such  time  as  we  get  a 
company  floated."  They  say  to  defendant  in 
this  letter:  "You  go  ahead,  and  get  hold  of 
the  best  propositions  you  can.  •  •  *  We 
will  float  them."  "You  keep  us  posted  from 
time  to  time,  and  we  will  do  our  share  by 
keeping  you  supplied  with  money  to  the  best 
of  our  ability."  The  contract  is  clear  from 
these  two  letters.  Defendant,  who  is  a  prac- 
tical miner  and  prospector,  is  to  get  hold  of 
good  properties,  some  of  which  he  already  has 
and  others  he  has  in  view.  These  properties 
the  plaintiffs,  who  are  stockbrokers,  and  in 
the  business  of  selling  and  promoting  mining 
properties,  are  to  dispose  of.  The  parties  are 
to  have  an  equal  interest  in  all  mining  prop- 
erty acquired  by  defendant  and  the  proceeds 
of  any  sales  effected  by  plaintiffs,  or  an  equal 
interest  in  any  stock  companies  organized 
to  handle  such  properties.  The  subsequent 
correspondence  shows  that  defendant  was  sat- 
isfied with  the  proposition  that  plaintiffs,  "to 
the  best  of  their  ability,"  were  to  keep  him 
supplied  with  money.  No  definite  time  was 
fixed  for  this  partnership  to  last,  but  the 
court  properly  held  that  it  was  the  intention 
of  the  parties  that  it  was  to  continue  at  least 
into  the  summer  of  1906,  for  that  was  the 
time,  frequently  referred  to,  when  they  would 
"surely  make  money"  out  of  their  venture. 

It  is  very  earnestly  contended  by  counsel 
for  appellant  that  the  contract  entered  into 
between  Scott  and  the  plaintiffs  had  reference 
only  to  the  Fairplay  district,  in  which  Gol- 
dyke  and  Atwood  are  situated.  Although  the 
earlier  correspondence  between  the  parties 
refers  only  to  this  district,  there  is  no  specific 
declaration  that  their  operations  are  to  be 
confined  to  that  district.  It  is  common  knowl- 
edge that  where  parties  enter  into  grub-stake 
agreements,  or  general  partnerships  for  min- 
ing purposes,  they  care  very  little  about  the 
place  where  the  mines  are  found.  The  main 
thing  which  the  parties  to  this  partnership 
wanted  was  mining  properties  of  sufficient 
promise  and  value  to  enable  them  to  be  han- 
dled so  that  money  could  be  made  out  of 
them.  That  the  parties  did  not  intend  to  con- 
fine their  operations  exclusively  to  the  Fair- 
play  district  is  shown  by  their  conversation 
in  Tonopah,  when  plaintiff  Costello  pointed 
out  the  advisability  of  prospecting  the  south 
end  of  the  Falrvlew  Range ;  by  the  letter  of 


defendant  of  April  18th,  when  he  notified 
plaintiffs  that  he  was  going  on  a  prospecting 
trip  15  or  20  miles  from  Atwood,  and  would 
be  gone  about  three  weeks ;  by  the  fact  that 
defendant  testified  that  the  grub  purchased 
for  this  prospecting  trip  should  have  been 
paid  for  by  plaintiffs ;  by  defendant's  letter, 
written  April  30th  from  Snow  Point,  In  which 
he  says :  "I  am  out  prospecting  between  At- 
wood and  Falrview.  •  •  •  I  will  be  In 
Atwood  In  about  two  weeks" ;  by  defendant's 
letter  from  Falrvlew  of  May  4th,  relative  to 
the  lease  at  that  place,  and  plaintiffs'  reply 
thereto  of  May  10th. 

3.  It  is  contended  by  counsel  that  defend- 
ant's letter  of  May  4th,  informing  plaintiffs 
that  he  could  receive  a  two-thirds  interest  In 
a  lease  at  Falrview,  and  plaintiffs'  letters  , 
of  May  10th  and  19th,  respectively,  In  reply 
thereto,  created  an  entirely  new  contract  be- 
tween the  parties,  and  terminated  whatever 
contractual  relations  previously  existed  be- 
tween them.  Plaintiffs'  letter  of  May  10th 
is  very  brief,  and  there  is  nothing  in  it  that 
would  indicate  a  thought  upon  the  part  of 
plaintiffs  that  their  previous  relations  were 
to  be  terminated  by  the  taking  of  the  lease. 
The  letter  is  written  as  though  plaintiffs  un- 
derstood that  the  lease  had  already  been  tak-r 
en.  They  say:  "Please  write  us  a  good  de- 
scription of  the  camp  and  the  lease  you  have 
taken  hold  of."  This  Is  the  only  direct  ref- 
erence to  the  lease  in  the  entire  letter.  It  Is 
not  likely  that  parties  would  sever  old  rela- 
tions and  form  new  ones  without  a  more  ex- 
tended discussion  of  the  matter.  The  letter 
of  May  10th  contains  but  14  lines,  and  treats 
the  lease  proposition  as  though  it  was  an  ordi- 
nary business  matter  between  them.  In  the 
letter  of  May  19th  plaintiffs  say:  "We  finally 
made  the  riffle,  and  you  will  find  the  fifty 
dollars  asked  for  Inclosed  herewith.  *  •  • 
Please  give  us  a  full  description  of  the  lease 
you  have  taken  hold  of  and  your  opinion  of 
the  camp  in  general.  And  by  the  way,  you 
had  better  give  us  a  description  of  the  claims 
between  Goldyke  and  Falrvlew."  Defendant 
Scott  denies  that  this  letter  of  May  19th 
was  ever  sent  or  received.  His  counsel  In  his 
brief  on  appeal  says:  "Assuming  that  the 
letter  of  May  19th  was  written  and  sent, 
what  Is  the  result?  Plaintiffs  are  bound  by 
the  last  meeting  of  the  minds  of  the  parties. 
A  specific,  defined,  and  unambiguous  agree- 
ment was  entered  into  between  the  three, 
not  intended  or  contemplated  by  the  original 
contract,  and  it  is  the  only  one  existing  aft- 
er May  19th,  and  must  control  this  case.  Of- 
fer and  acceptance  made  by  letter  create  a 
mutual  obligation,  and  form  a  valid  con- 
tract." If  this  letter  was  neither  written 
nor  received,  then  the  contract  in  regard  to. 
the  lease  could  never  have  been  effected,  for 
the  necessary  money  was  not  forthcoming. 
If  the  letter  was  written,  whether  received  or 
not,  It  shows  that  plaintiffs  had  no  idea  of 
terminating  the  relations  previously  existing 
between  plaintiffs  and  Scott,  for  In  tint  let- 
Digitized  by  Google 


Nev.) 


COSTELLO  v.  SCOTT. 


9 


ter  they  ask  for  a  description  of  the  claims 
located  by  defendant  between  Goldyke  and 
Fairview.  There  is  certainly  no  act  shown, 
upon  the  part  of  plaintiffs,  prior  to  the 
Wonder  discovery,  indicating  any  desire  up- 
on their  part  to  dissolve  the  partnership. 
The  evidence  shows  that  they  had  been  do- 
ing their  beat  to  carry  out  their  part  of  the 
agreement,  even  though  they  had  not  met 
with  any  marked  success  in  the  disposal  of 
mining  property.  They  bad  contributed  mon- 
ey to  Scott  "to  the  best  of  their  ability," 
and  apparently  to  Scott's  satisfaction,  for  he 
is  not  shown  to  have  complained  to  plaintiffs 
that  they  were  not  doing  enough,  or  were  not 
complying  with  their  part  of  the  agreement. 
The  evidence  in  this  case  shows  that,  up  to 
the  time  of  the  Wonder  discovery,  the  par- 
ties had  reposed  mutual  confidence  in  each 
other.  Scott  knew  that  money  was  not  easy 
with  the  plaintiffs.  They  frankly  explained 
to  him  their  financial'  situation  In  the  very 
beginning  of  the  transactions,  and  Scott  was 
satisfied.  Scott  knew,  as  did  every  one,  that 
the  San  Francisco  disaster  made  money  tight 
In  this  state  for  some  time  thereafter,  and 
this  situation  is  referred  to  in  plaintiffs'  let- 
ter of  May  10th.  In  all  the  correspondence 
between  the  parties  from  December,  1905,  to 
May,  1906,  inclusive,  there  is  not  a  line  or 
a  word  indicating  a  severance  of  the  con- 
tractual relations  which  they  had  entered  in- 
to. After  Scott  made  the  Wonder  discovery, 
he  ceased  all  communications  with  plaintiffs. 
When  one  party  to  a  partnership  for  mining 
purposes  makes  a  discovery  which  would  be 
of  great  value  to  the  partnership,  courts  will 
not  look  with  favor  upon  any  contention  up- 
on the  part  of  such  discoverer  that  the  part- 
nership relations  had  previously  been  sever- 
ed, unless  such  severance  is  clearly  establish- 
ed. In  this  case  the  contentions  of  defend- 
ant Scott,  based  upon  the  correspondence 
alone,  and  Independent  of  the  other  corrobo- 
rative testimony  in  the  case,  fails  to  have 
any  convincing  force. 

4.  The  contention  of  appellant  that  the 
evidence  does  not  support  the  finding  of  the 
court  that  plaintiffs'  letter  of  May  19th,  to- 
gether with  the  $50  alleged  to  be  inclosed 
therein,  was  received,  In  the  view  we  take  of 
this  case,  is  immaterial.  The  trial  court  in 
its  decision  analyses  the  evidence  upon  this 
question  of  fact,  and  we  could  not,  under 
well-established  rules,  disturb  such  finding 
unless  it  was  clearry  against  the  evidence. 
But,  conceding  for  the  purpose  of  the  argu- 
ment that  it  was  unsupported  by  the  evi- 
dence, it  would  not  be  prejudicial  to  defend- 
ant, for  plaintiffs'  right  to  recover  in  this 
case  is  based  upon  the  contract  entered  into 
by  the  parties  in  December,  1905,  and  this 
letter  of  May  19th,  whether  received  or  not, 
could  not  alter  the  terms  of  that  contract,  or 
affect  the  rights  of  the  parties  arising  there- 
under. 

5.  The  court  admitted  in  evidence,  over  de- 
fendant's objection,  three  letters  written  by 


plaintiffs  to  Scott,  of  dates  June  23,  July  15, 
and  July  16,  1908.  It  Is  claimed  the  evi- 
dence shows  these  letters  were  never  receiv- 
ed; that  they  contained  self-serving  declara- 
tions supporting  plaintiffs'  contention  of  the 
existence  of  the  partnership.  The  court 
found  as  a  fact  that  these  letters  were  re- 
ceived. Conceding,  without  deciding,  that 
the  court  erred  in  their  admission,  the  er- 
ror, if  any,  was  harmless,  for  the  letters  on- 
ly tended  to  support  plaintiffs'  contention  of 
partnership.  The  question  of  partnership 
was  a  matter  of  legal  construction  to  be  plac- 
ed upon  prior  correspondence.  We  have  al- 
ready construed  this  correspondence  to  es- 
tablish a  partnership.  The  letters  in  ques- 
tion could  add  nothing  to  the  proof  of  the  ex- 
isting contract 

6.  Plaintiffs  allege  in  their  complaint: 
"That  subsequent  to  the  25th  day  of  April, 
1906,  as  plaintiffs  are  informed  and  believe, 
and  so  aver  the  fact  to  be,  the  said  defend- 
ant, together  with  the  said  L.  A.  Savage  and 
William  Mays,  became  the  owners  of  the  pos- 
sessory title  of  the  Wonder  townslte  in  the 
said  mining  district,  county  of  Churchill,  and 
state  of  Nevada,  by  virtue  of  a  discovery  of 
mineral  and  the  location  thereof  as  quartz 
claims,  the  number  and  a  more  particular  de- 
scription of  which  plaintiffs  are  unable  to 
give ;  that  as  plaintiffs  are  informed  and  be- 
lieve, and  so  aver  the  fact  to  be,  for  the  pur- 
pose of  cheating  and  defrauding  plaintiffs  of 
their  share  and  Interest  of,  in,  and  to  defend- 
ant's one-third  Interest  in  the  said  townslte 
location  and  claims,  the  defendant  transfer- 
red and  released,  without  a  valuable  or  any 
consideration,  his  said  undivided  one-third 
interest  therein  to  said  codefendant,  N.  R. 
Fitzpatrick,  who  then  and  there  took  the 
same,  with  full  knowledge  of  defendant's 
said  fraud,  and  of  the  plaintiffs*  rights  and 
equities  in  and  to  the  same,  and  subject 
thereto."  Plaintiffs  pray  for  a  judgment  and 
decree  "vacating,  annulling,  and  setting  aside 
the  release  or  conveyance  made  by  defendant 
to  said  codefendant  N.  R.  Fitzpatrick  as  to 
the  plaintiffs'  undivided  one-half  of  the  prem- 
ises affected  thereby."  Defendant  Scott's 
separate  answer  contains  the  following  alle- 
gation and  denial:  "Defendant  admits  that 
the  said  firm  of  Mays,  Savage  &  Scott  be- 
came the  owners  of  possessory  title  of  the 
Wonder  townslte.  He  avers  that  the  mining 
claims  on  which  said  townslte  exists  were 
located  by  the  firm;  that  no  mineral  has  been 
discovered  thereon  up  to  present  date.  The 
surface  of  said  located  claims  was  segregated 
from  the  mineral,  and  It  was  agreed  by  said 
firm  that  the  surface  should  be  occupied  for 
townslte  purposes.  An  agreement  was  enter- 
ed Into  by  which  certain  parties  should  pro- 
mote the  sale  of  town  lots  on  said  townslte, 
but  the  said  agreement  reserved  all  of  said 
claims  except  the  surface  to  the  locators. 
The  defendant  Murry  Scott  transferred  to 
said  Fitzpatrick  his  Interest  In  said  surface 
in  consideration  that  said  Fitzpatrick  would, 
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among  other  things,  promote  the  building  of 
a  townsite,  and  thereby  enhance  the  value  of 
defendant's  mining  property,  and  in  further 
consideration  of  indebtedness  existing  on  the 
part  of  defendant  to  said  Fitzpatrlck,  for  as 
much  as  the  said  Fitzpatrick  had  given  de- 
fendant shoes,  food,  and  other  necessaries, 
by  which  he  was  enabled  to  sustain  life,  dur- 
ing a  portion  of  the  said  time  that  the  said 
Costello  had  agreed  to  furnish  him  with  food 
and  necessaries,  and  which  he  had  neglected 
to  do.  Defendant  denies  that  the  said  trans- 
fer was  fraudulent  or  without  any  considera- 
tion, and  avers  that  at  the  time  the  same 
was  made  the  property  had  nothing  but  a 
prospective  and  speculative  value,  and  It  was 
not  known  that  any  town  would  ever  exist 
thereon."  The  separate  answer  of  Fitzpat- 
rlck, Mays,  and  Savage  contains  the  follow- 
ing allegations  and  denial:  "Defendants  deny 
that  said  Murry  Scott  transferred  to  de- 
fendant Fitzpatrick  bis  interest  in  the  said 
surface  claims  comprising  the  townsite  group 
without  consideration.  Deny  that  said  trans- 
fer was  made  for  the  purpose  of  cheating 
and  defrauding  the  plaintiff.  Aver  that  the 
said  transfer  was  made  for  a  valuable  con- 
sideration. That  prior  to  the  formation  of 
said  partnership  of  May,  Savage,  and  Scott, 
the  said  Scott  was  without  the  necessaries  of 
life,  and  the  said  Fitzpatrick  furnished  and 
delivered  the  same  to  Scott,  and  he  was  un- 
der financial  obligation  to  him  for  so  doing, 
and  the  properties  of  defendants  was  without 
any  real  present  value,  but  Its  value  was 
speculative,  and  was  no  more  than  sufficient 
to  compensate  the  said  Fitzpatrick  for  money 
advanced  by  him.  Defendants  further  aver 
that  a  large  portion  of  said  townsite  group 
for  the  proceeds  of  the  sale  of  which  an  ac- 
counting is  asked  for  was  separately  located 
by  defendant  N.  R.  Fitzpatrick,  and  he  was 
and  Is  the  owner  thereof  by  virtue  of  acquir- 
ing the  same  in  his  own  name  under  the  min- 
ing laws  of  the  United  States."  The  court 
found  that  the  transfer  by  defendant  Scott 
to  his  codefendant  Fitzpatrick  of  all  the 
rights  of  Scott  to  the  surface  of  claims  of 
which  he  was  a  locator  was  fraudulent,  and 
such  transfer,  in  so  far  as  it  affected  a  sixth 
interest  in  the  townsite,  was  set  aside,  and 
plaintiffs  decreed  to  be  the  owners  thereof, 
and  judgment  given  against  Fitzpatrick  for 
one-half  of  the  proceeds  derived  by  him  from 
a  sale  of  lots  in  said  townsite  of  Wonder. 

Appellants  contend  the  evidence  is  Insuffi- 
cient to  support  the  finding  that  the  trans- 
fer was  fraudulent.  Discussing  the  question 
of  the  evidence  requisite  to  establish  fraud, 
this  court,  in  the  case  of  Gruber  v.  Baker, 
20  Nev.  476,  23  Pac.  865,  9  L.  R.  A.  302,  said: 
"A  party  alleging  fraud  must  clearly  and 
distinctly  prove  the  fraud  as  alleged.  If  the 
fraud  is  not  proved  as  alleged,  relief  cannot 
be  had,  although  the  party  against  whom  re- 
lief is  sought  may  not  have  been  perfectly 
clear  in  his  dealings,  for  fraud  will  not  be 
carried  by  way  of  relief  one  tittle  beyond  the 


manner  In  which  it  Is  proven.  The  rules  of 
evidence  are  the  same  in  equity  as  at  law, 
and  when  certain  facts  as  proved  amount  to 
a  fraud  is  a  question  for  the  court.  But  the 
court  Is  not  justified  in  finding  such  facts 
upon  any  less  or  different  kind  of  proof  than 
would  be  required  to  satisfy  a  jury,  for  the 
law  in  no  case  will  presume  fraud.  The 
presumption  is  always  In  favor  of  innocence, 
and  not  of  guilt.  In  no  doubtful  matters 
should  the  court  lean  to  the  conclusion  that 
a  fraud  has  been  committed,  nor  should  it  be 
assumed  on  doubtful  evidence.  The  facts 
sufficient  to  establish  a  fraud  should  be  clear 
and  convincing.  Circumstances  of  mere  sus- 
picion will  not  warrant  the  court  in  coming 
to  the  conclusion  that  a  fraud  has  been  com- 
mitted. We  do  not  wish  to  be  understood 
as  holding  that,  in  order  to  establish  fraud, 
it  requires  direct  or  positive  proof;  for  in 
matters  that  regard  the  conduct  of  men  the 
certainty  of  mathematical  demonstration  can- 
not be  expected  or  required,  and  much  of 
human  knowledge  on  all  subjects  may  be  in- 
ferred from  facts  that  are  established.  Care 
should  be  taken,  however,  not  to  draw  con- 
clusions hastily  from  premises  that  will  not 
warrant  It;  but,  if  the  facts  established  af- 
ford a  sufficient  and  reasonable  ground  for 
drawing  the  inferences  of  fraud,  the  conclu- 
sion to  which  the  proof  tends  must,  in  the 
absence  of  contradiction,  be  adopted.  The 
motives  with  which  an  act  is  done  may  be, 
and  often  Is.  ascertained  and  determined  by 
circumstances  connected  with  the  transac- 
tion. Various  facts  and  circumstances  evince 
sometimes,  with  unerring  certaJhty,  the  hid- 
den purposes  of  the  mind;  therefore,  fraud 
may  be  shown  by  circumstances.  But  when 
the  evidence,  whether  it  be  direct  or  cir- 
cumstantial, is  so  strong  as  to  produce  con- 
viction in  the  mind  of  the  judge  of  the  truth 
of  the  charge,  it  will  be  sufficient.  This  we 
take  to  be  the  extent  of  the  rule  that  fraud 
must  be  proved.  But  this  does  not  authorize 
the  finding  of  fraud  on  less  than  a  preponder- 
ance of  the  evidence,  taken  as  a  whole,  for 
it  is  difficult  to  see  how  any  disputed  ques- 
tion of  fact  can  be  found  except  by  the  great- 
er weight  of  evidence.  The  difference  in  the 
weight  may  be  slight,  but,  unless  It  prejxm- 
derates  on  the  side  of  the  plaintiff,  the  mat- 
ter in  dispute  cannot  be  said  to  be  proved; 
and  this  rule  is  adhered  to  more  strictly  in 
actions  of  this  character  than  in  any  other 
class  of  civil  cases,  for  It  is  said  that,  while 
the  law  abhors  fraud,  it  is  also  unwilling  to 
impute  it  on  slight  and  trivial  evidence,  and 
thereby  cast  an  unjust  reproach  upon  the 
character  of  parties.  What  amount  or  weight 
of  eviden -e  is  sufficient  proof  of  a  fraud  is  not 
a  matter  of  legal  definition.  The  proof,  how- 
ever, must  be  satisfactory.  It  should  be  so 
strong  and  cogent  as  to  satisfy  the  mind  and 
conscience  of  a  common  man,  and  so  to  con- 
vince him  that  he  would  veuhire  to  act  upon 
that  conviction  in  matters  of  the  highest 
concern  and  importance  to  his  own  interest. 
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It  need  not  possess  such  a  degree  of  force  as 
to  be  Irresistible,  but  there  must  be  evidence 
of  tangible  facts,  from  which  a  legitimate  in- 
ference of  fraud  may  be  drawn.  As  an  alle- 
gation of  fraud  is  against  the  presumption 
of  honesty,  it  requires  stronger  proof  than  If 
no  such  presumption  existed." 

The  trial  court  based  its  finding  that  Fitz- 
patrick  had  notice  of  the  partnership  rela- 
tions existing  between  plaintiffs  and  the  de- 
fendant Scott  upon  the  following,  as  shown 
by  the  opinion  of  the  court:  "It  further  ap- 
pears from  tbe  evidence  in  this  case  that 
Fitzpatrick  lived  with  Scott  in  Goldyke  dis- 
trict, Nye  county,  Nevada,  at  the  time  that 
Costello  &  Newhall  were  furnishing  Scott 
money,  and  at  the  time  they  were  engaged 
with  him  in  tbe  mining  business  at  Goldyke. 
It  further  appears  from  the  evidence  that 
Fitzpatrick  was  living  with  Scott  at  Goldyke 
from  the  16th  or  17th  of  March,  1900,  up 
to  the  time  that  the  defendant  Scott  left 
Goldyke  for  the  Falrvlew  country.  It  also 
appears  from  his  evidence  that  be  learned 
of  the  relations  existing  between  defendant 
Scott  and  Costello  at  the  time  he  first  went 
to  Goldyke,  about  the  16th  or  17th  of  March ; 
that  during  tbe  time  he  was  at  Goldyke, 
claims  were  located  in  tbe  name  of  Scott, 
Fitzpatrick,  and  Costello."  The  fact  that 
Fitzpatrick  was  living  with  Scott  at  Goldyke, 
and  the  fact  that  a  number  of  mining  claims 
were  located  in  the  names  of  Costello.  Scott, 
and  Fitzpatrick.  of  which  he  had  knowledge, 
would  not  of  themselves  be  sufficient  to  es- 
tablish notice  to  him  of  tbe  existence  of  part- 
nership relations.  It  is  a  common  occurrence 
for  prospectors  in  locating  claims  to  In- 
clude tbe  names  of  other  parties,  wtlh  whom 
they  may  have  no  contractual  relations.  The 
mere  fact  that  Fitzpatrick  was  living  with 
Scott  certainly  would  not  afford  him  any 
notice  of  his  relations  with  Costello.  There 
is  no  intimation  in  tbe  evidence  that  Fitz- 
patrick ever  saw  any  of  the  correspondence 
between  plaintiffs  and  Scott,  or  that  he  was 
informed  of  their  contents  or  effect  prior  to 
the  Wonder  deal.  Scott,  in  one  of  his  early 
letters  to  Costello.  requested  the  latter  to  say 
nothing  about  their  agreement.  It  could 
hardly  be  presumed,  in  the  absence  of  evi- 
dence, that  Scott  told  Fitzpatrick  of  their 
relations  simply  because  they  were  living 
together.  But  the  court  says:  "It  appears 
from  his  (Fltzpatrlck's)  evidence  that  he 
learned  of  the  relations  existing  between 
Scott  and  Costello  at  the  time  he  first  went 
to  Goldyke."  The  record  shows  that  Fitz- 
patrick was  naked  the  question.  "When  did 
you  first  learn  that  Costello  was  interested 
with  Scott?"  The  answer  was.  "When  I  first 
went  to  Goldyke."  This  question  and  answer 
appears  to  be  all  there  is  in  the  record  upon 
which  the  court  attributed  to  Fitzpatrick 
knowledge  of  the  relations  existing  between 
plaintiffs  and  Scott;  at  least  it  is  all  that 
counsel  has  directed  our  attention  to  in  their 
brief.   The  witness  may  have  had  one  idea 


in  mind  and  counsel  another  when  the  ques- 
tion was  asked.  Costello  was  "Interested" 
with  Scott  in  the  locations  at  Goldyke.  This 
Fitzpatrick  knew,  and  this  he  may  have  had 
in  mind  when  he  answered  the  question,  as 
the  question  and  answer  are  entirely  consist- 
ent with  this  view.  Fitzpatrick  may  have 
known  that  Costello  was  "Interested"  with 
Scott  In  the  locations,  but  may  never  have 
suspected  the  existence  of  partnership  rela- 
tions. No  attempt  was  made  by  further 
questions  to  ascertain  to  what  extent  the  wit- 
ness had  knowledge  of  tbe  relations  existing 
between  plaintiffs  and  Scott  He  denied  in 
his  answer  the  existence  of  such  partnership. 
The  burden  of  proof  was  on  plaintiffs  to 
establish  notice,  or  such  a  state  of  facts  as 
would  put  a  person  upon  inquiry.  Both  Scott 
and  Fitzpatrick  testified  that  the  considera- 
tion for  the  transfer  of  the  townsite  Inter- 
ests was  partially  money  owed  by  Scott  to 
Fitzpatrick,  supplies,  etc.,  furnished,  and 
partially  an  agreement  upon  the  part  of 
Fitzpatrick  to  do  the  location  work  for  Scott 
on  the  Wonder  claims.  The  court  reviews 
the  evidence  upon  the  question  of  the  alleged 
Indebtedness  existing  between  Scott  and  Fitz- 
patrick, and  the  matter  of  supplies  alleged 
to  have  been  furnished,  and  concludes  that 
no  such  Indebtedness  existed,  nor  were  any 
such  supplies  furnished.  There  is  evidence 
to  support  this  finding,  and  it  Is  conclusive 
upon  this  court.  Both  Scott  and  Fitzpatrick 
testified  that  part  of  the  consideration  was 
that  Fitzpatrick  was  to  do  the  location  work 
upon  the  claims.  Scott  says  further  that  he 
(Fitzpatrick)  was  to  promote  the  townsite, 
and  that  he  considered  such  promotion  would 
enhance  the  value  of  the  mining  properties. 
The  testimony  shows  that  after  Scott  trans- 
ferred his  interest  in  the  townsite  to  Fitz- 
patrick, that  Mays,  Savage,  and  Fitzpatrick 
entered  into  an  agreement  with  Kleemnn  & 
Co.  for  the  latter  to  promote  the  townsite 
upon  a  percentage;  the  latter  company.  In 
further  consideration  therefor,  to  do  all  the 
location  work,  to  hold  the  claims,  survey 
and  plat  the  same.  This  the  company  did. 
Counsel  for  respondents  contend  that  this 
shows  that  Fitzpatrick  did  none  of  this  work. 
But  If  he  agreed  to  do  the  work  as  part  con- 
sideration for  the  transfer,  and  subsequently 
he  made  such  arrangements  that  the  work 
was  done  by  some  one  else,  neither  Scott  nor 
plaintiffs  would  be  in  position  to  complain.  If 
the  transaction  was  otherwise  regular.  Scott 
and  the  plaintiffs  were  relieved  of  paying 
their  proportion  of  the  expense  of  this  work, 
which  was  estimated  to  be  over  $700.  The 
agreement  between  Scott  and  Fitzpatrick  was 
made  in  the  latter  part  of  May,  and  tbe  con- 
tract with  Kleeman  &  Co.  entered  into  on 
June  1st  following.  At  this  time  the  value 
of  the  townsite  was  more  or  less  problemat- 
ical. We  are  unable  to  see  wherein  the  evi- 
dence in  the  case  discloses  any  bad  motive 
upon  the  part  of  either  Scott  or  Fitzpatrick 
in  the  transfer  of  tbe  former's  interest  in 
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the  surface  rights  of  the  claims  In  question 
for  townsite  purposes.  If  Scott  was  defraud- 
ing plaintiffs,  he  was  working  the  same  In- 
jury upon  himself.  There  Is  nothing  in  the 
evidence  Indicating  that  Scott  was  to  derive 
any  advantage  from  the  townsite,  secret  or 
otherwise,  other  than  being  relieved  from  the 
expense  of  doing  his  part  of  the  location 
work  upon  the  claims,  surveying,  etc.  It 
may  be  that  Scott  at  the  time  did  not  appre- 
ciate the  value  of  the  townsite,  and  trans- 
ferred it  for  less  than  it  subsequently  proved 
to  be  worth.  However,  It  Is  not  reasonable 
that  he  would  seek  to  Injure  plaintiffs,  when 
to  do  so  he  would  Inflict  equal  injury  upon 
himself.  If  there  was  anything  to  Indicate  he 
retained  any  secret  Interest  In  the  townsite, 
and  only  plaintiffs  were  the  sufferers,  the  situ- 
ation would  be  quite  different ;  but  there  Is  no 
such  showing.  As  a  member  of  the  partner- 
ship of  Costello,  Newhall  &  Scott,  he  could 
make  arrangements  to  do  the  location  work 
upon  the  claims  he  had  located,  and  if  be 
acted  In  good  faith,  his  copartners  could  not 
be  heard  to  complain.  Scott  had  but  little 
means  at  this  time,  and  he  knew  money  was 
hard  for  plaintiffs  to  get  hold  of,  and  If  he 
arranged  to  secure  work  to  be  done,  neces- 
sary to  acquire  title  to  the  mining  claims, 
upon  a  basis  that  was  as  fair  to  plaintiffs  as 
It  was  to  himself,  plaintiffs  are  hardly  In 
position  to  complain,  unless  It  violated  the 
conditions  of  the  partnership.  In  the  agree- 
ment between  Scott  and  Fitzpatrick  nothing 
but  the  interest  In  the  surface  was  trans- 
ferred; all  mining  rights  were  reserved. 
The  partnership  for  general  mining  purposes 
entered  into  between  plaintiffs  and  defend- 
ant Scott  did  not  contemplate  the  promotion 
and  sale  of  townsites,  and  this  may  be  taken 
as  some  evidence  that  Scott  did  not  contem- 
plate defrauding  his  partners  when  he  made 
the  transfer.  While  the  transfer  by  Scott  to 
Fitzpatrick  of  his  Interest  in  the  surface 
rights  of  the  Wonder  claims  for  townsite 
purposes  Is  not  clear  in  all  particulars,  yet, 
taking  into  consideration  all  of  the  facts  and 
circumstances  as  disclosed  by  the  record,  we 
think  the  showing  is  Insufficient  to  establish 
actual  fraud  In  the  transaction.  The  fact 
that  the  transfer  was  verbal  does  not,  of 
Itself,  give  plaintiffs  a  right  to  have  It  set 
aside;  it  being  In  reference  to  a  matter  con- 
cerning which  Scott  had  power  to  bind  the 
partnership. 

7.  It  appears  from  the  evidence  that  on 
August  2,  1006,  the  receiver  came  into  pos- 
session of  the  sum  of  $1,816,  moneys  in  bank 
belonging  to  the  partnership  of  Costello,  New- 
hall  &  Scott,  and  involved  In  the  suit  The 
final  decree  of  the  court,  among  other  things, 
adjudges  and  decrees  to  plaintiffs  Judgment 
against  Scott  for  the  sum  of  $2,180.60,  which 
latter  sum  Is  in  fact  Inclusive  of  the  said 
sum  of  $1,816  In  bank.  The  effect  of  this 
was  to  give  plaintiffs  a  double  Judgment  for 
one-half  of  $1,816.  It  Is  manifest  that  this 
double  Judgment  was  an  oversight  upon  the 


part  of  the  trial  judge.  Upon  the  hearing  of 
the  motion  for  a  new  trial  plaintiffs'  counsel 
admitted  the  error  in  the  judgment,  and  of- 
fered to  remit  the  same.  The  court  denied 
the  motion  for  a  new  trial  on  condition  that 
counsel  for  plaintiffs  file  a  remission  of  this 
excess  judgment,  and  they  accordingly  filed 
the  same.  Appellant  contends  that  the  court 
had  no  power  to  make  such  order;  that  Its 
only  course  In  the  premises  was  to  grant  a 
new  trial.  We  think  the  trial  court  adopted 
the  appropriate  procedure  In  the  premises. 
It  Is  not  reasonable  that  parties  should  be 
put  to  the  delay  and  expense  of  a  new  trial 
In  order  to  correct  an  error  In  the  amount  of 
the  judgment  which  both  parties  to  the  con- 
troversy admit  is  an  error.  Even  If  the  trial 
court  had  denied  the  motion  for  a  new  trial 
without  exacting  this  condition,  this  court 
would,  upon  its  attention  being  called  to  the 
error,  modify  the  judgment  accordingly,  and 
affirm  the  order  denying  the  motion  for  a 
new  trial.   Comp.  Laws,  §  3434. 

8.  The  record  shows  that  just  prior  to  the 
beginning  of  the  trial  of  this  cause  the  Hid- 
den Treasure  Mining  Company,  a  corpora- 
tion, petitioned  to  Intervene,  setting  up  In  Its 
petition  that  It  was  the  owner  of  certain 
mining  claims  in  the  Wonder  mining  dis- 
trict, named  the  "Hidden  Treasure,"  "Hid- 
den Treasure  No.  1,"  "Hidden  Treasure  No. 
2,"  and  "Skiddo  Fraction" ;  said  claims  hav- 
ing been  located  by  defendants,  Scott,  Mays, 
and  Savage  on  or  about  May  26,  1906 ;  that 

on  or  about  the    day  of  July,  1906, 

said  defendants  by  deed  conveyed  said  claims 
to  said  corporation,  which  ever  since  had 
been  the  owner  thereof;  that  the  plaintiffs 
claimed  an  interest  in  said  claims  by  reason 
of  the  alleged  partnership  with  defendant 
Scott.  Because  of  the  lateness  of  the  appli- 
cation, the  necessity  of  a  continuance,  and 
the  fact  that  the  decree  In  this  case  could 
not  be  binding  on  the  corporation  unless  it 
was  a  party,  the  permission  to  intervene  was 
denied.  Although  there  has  been  some  argu- 
ment In  the  briefs  thereon,  the  order  of  the 
court  denying  the  prayer  for  Intervention  Is 
not  before  us.  Upon  the  trial  the  court,  over 
defendants'  objection,  admitted  in  evidence 
the  deed  In  question  to  the  Hidden  Treasure 
Mining  Corporation.  This  deed  Is  dated  the 
28th  day  of  July,  1906,  acknowledged  on  the 
Cth  day  of  October,  and  recorded  on  the  22d 
day  of  October  following,  and  covers  the 
mining  claims  mentioned  In  the  petition. 
The  decree  gave  to  plaintiffs  an  undivided 
one-half  of  an  undivided  one-third  of  the 
claims  In  question.  The  decree  also  contains 
the  following  general  provision:  "It  is  fur- 
ther ordered  and  said  plaintiffs  are  hereby 
adjudged  and  decreed  to  be  entitled  to  take 
and  receive  and  have  delivered  to  them  an 
undivided  one-half  part,  share,  and  Interest 
of,  In,  and  to  any  and  all  other  or  further 
moneys  or  other  consideration  received  or  to 
be  received  by  Bald  defendants  Scott,  or  con- 
tracted to  be  paid  to  him,  or  accruing  to  or 
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In  any  wise  arising  out  of  any  Interest,  prop- 
erty, right  title,  estate,  claim,  or  demand  of 
the  said  defendant  Scott  In  any  and  all  min- 
ing claims,  premises,  and  property  acquired 
by  him  between  December  80,  1905,  and  Au- 
gust 2,  1906,  and  plaintiffs  are  entitled  to 
and  are  hereby  given  judgment  against  the 
said  defendant  Scott  for  the  same"  It  Is 
claimed  that  this,  in  effect,  Is  a  double  judg- 
ment in  favor  of  plaintiffs,  as  it  decrees  to 
them  not  only  one-half  of  Scoffs  third  in- 
terest in  the  claims  deeded  to  the  Hidden 
Treasure  Mining  Corporation,  but  also  gives 
them  one-half  of  all  the  stock  Issued  by  said 
corporation  to  Scott  in  consideration  of  the 
transfer  of  the  claims.  Plaintiffs,  of  course, 
are  not  entitled  to  an  interest  both  in  the 
stock  and  In  the  claims,  and  we  think  the 
trial  court  never  intended  to  award  them 
both  such  interests.  No  specific  reference  is 
made  in  the  decree  to  stock  in  this  corpora- 
tion or  any  other.  We  do  not  understand 
from  the  decree  that  the  court  attempted  to 
adjudicate  the  rights  of  the  Hidden  Treasure 
Mining  Corporation,  as  contended  by  counsel 
for  appellant,  and  it  is  manifest  It  could  not 
do  so.  Besides,  the  court  In  Its  decision  up- 
on the  motion  to  Intervene  distinctly  stated 
that  If  the  corporation  was  not  allowed  to  In- 
tervene, no  decree  It  would  make  would  be 
binding  upon  the  petitioner.  Respondents  in 
this  case,  with  full  knowledge  of  the  transfer 
to  the  Hidden  Treasure  Corporation,  have 
proceeded  upon  the  theory  that  that  transfer 
Is  void  In  so  far  as  it  affects  their  right  to  a 
half  of  the  Interest  which  Scott  had  to  the 
locations.  They  have,  in  effect,  elected  to 
claim  an  interest  In  the  ground  itself,  and 
not  In  the  proceeds  which  Scott  obtained 
therefor,  and  we  think  the  decree  should  be 
so  construed.  The  decree  being  so  construed, 
It  cannot  operate  to  give  respondents  a  dou- 
ble judgment  Whether  or  not  the  deed  by 
Scott  of  his  interests  In  the  claims  transfer- 
red to  the  Hidden  Treasure  Corporation  con- 
veyed the  title,  so  as  to  cut  out  the  equities 
of  plaintiffs,  is  not  involved  in,  was  not  at- 
tempted to  be  determined  in,  and  could  not 
be  determined  in,  this  action  In  the  absence 
of  the  corporation  as  a  party.  In  this  view 
of  the  case,  the  admission  of  the  deed  in  evi- 
dence, even  if  erroneous,  could  not  be  preju- 
dicial to  defendants. 

The  record  contains  numerous  other  assign- 
ments of  error,  but  the  view  we  have  taken 
upon  the  main  questions  makes  it  unneces- 
sary, we  think,  to  determine  them. 

As  against  all  the  appellants,  excepting  N. 
B.  Fitzpatrlck,  the  decree  and  judgment  is 
affirmed,  subject  to  the  modification  in  ac- 
cordance with  the  remission  filed  by  respond- 
ents In  the  lower  court,  and  also  subject  to 
the  construction  of  the  decree  placed  thereon 
by  this  court,  and  as  to  them  the  order  deny- 
ing the  motion  for  a  new  trial  Is  affirmed. 
In  so  far  as  the  judgment  and  decree  is 
against  the  appellant  N.  R.  Fitzpatrlck,  it  Is 
reversed,  and  a  new  trial  Is  granted  upon  the 


Issues  between  respondents  and  said  appel- 
lant Fitzpatrlck,  excepting  as  to  the  issue 
involving  partnership  relations  between  re- 
spondent and  defendant  Scott  It  Is  further 
ordered  that  the  cause  be  remanded  for  fur- 
ther proceedings,  in  accordance  with  the  Judg- 
ment and  decree  of  the  trial  court  and  of 
this  court  Appellant  N.  R.  Fitzpatrlck  Is  en- 
titled to  his  costs  upon  appeal. 

TALBOT,  0.  J.,  and  SWEENEY,  J,  con- 
cur. 


(41  Colo.  432) 

FOLEY  v.  COON  et  al. 

(Supreme  Court  of  Colorado.  Dec  2, 1907.) 

L  Mechanics'  Liens—  Enforcement  —  Bub- 
den  or  Proof. 

In  a  suit  to  enforce  a  mechanic's  lien  under 
Sees.  Laws  1809,  p.  261,  c.  118,  requiring  the 
filing  of  a  lien  statement  within  the  time  pre- 
scribed, plaintiff  has  the  burden  of  proving  that 
he  filed  the  lien  statement  within  the  statutory 
time. 

[IQd.  Note. — For  cases  in  point,  see  Cent,  Dig. 
vol  84,  Mechanics'  Liens,  1553.] 

2,  Appeal— Findings— Conclusiveness. 

An  appellate  court  will  not  disturb  the  find- 
ings of  the  trial  court  or  the  verdict  of  a  jury 
merely  because  the  evidence  is  in  conflict;  and, 
where  there  is  sufficient  legal  evidence  on  which 
the  verdict  or  finding  can  rest  It  will  not  be  set 
aside. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  ft  3935-8937.] 

8.  Mechanics'  Liens — Enforcement — Filing 
Lien  Statement— Evidence. 

In  a  suit  by  a  subcontractor  to  enforce  a 
mechanic's  lien,  evidence  held  to  support  a  find- 
ing that  his  lien  was  not  filed  within  the  time 
prescribed  by  Bess.  Laws  1899,  p.  289,  c  118,  ft 

9,  prescribing  the  time  in  which  subcontractors 
must  file  their  lien  statements. 

4.  Appeal— Pleading— Striking  Out  Plead- 
ings—Objeotiows  Below. 

Where  plaintiff  did  not  object  to  the  strik- 
ing out  of  allegations  of  bis  amended  complaint, 
on  the  ground  that  they  stated  a  cause  of  action 
different  from  that  contained  in  the  original 
complaint  he  could  not,  on  appeal,  raise  such 
objection,  or  rely  on  the  cause  of  action  so 
stricken  out 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  f  1489.] 

Appeal  from  District  Court  Pueblo  Coun- 
ty ;  N.  Walter  Dixon,  Judge. 

Action  by  T.  H.  Foley  against  W.  H.  Coon 
and  another.  From  a  judgment  for  defend- 
ants, plaintiff  appeals.  Affirmed. 

H.  P.  Tories,  for  appellant  L.  A.  Crane, 
for  appellee  Lewie. 

CAMPBELL,  I.  Defendant  Coon,  a  build- 
er, made  a  contract  with  defendant  Lewie 
to  put  a  second  story  on  a  previously  exist- 
ing one-story  building  standing  on  lots  owned 
by  the  latter,  and  plaintiff  Foley  furnished 
Coon,  the  principal  contractor,  with  materials 
that  went  Into  the  work  of  construction. 
Foley  brought  this  action  against  the  builder 
and  the  owner  to  recover  against  the  former 
the  value  of  the  materials,  and  to  make  the 
amount  of  his  recovery  a  lien  upon  the  prop- 
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erty  of  the  latter.  Judgment  went  for  plain- 
tiff against  the  builder,  from  which  the  latter 
has  not  appealed.  The  court  denied  the  lien 
against  the  owner.    Plaintiff  appeals. 

The  only  point  for  determination  concerns 
the  rightfulness  of  the  Judgment  disallowing 
the  lien ;  and  the  only  question  that  plaintiff 
is  in  position  to  raise  on  this  appeal  is  the 
sufficiency  of  the  evidence  to  sustain  the  find- 
ing as  to  the  time  when  the  building  was 
completed.  The  lien  is  sought  to  be  enforced 
under  the  mechanics'  lien  act  of  1899.  Sess. 
Laws,  1899.  p.  261,  c.  118.  Section  9  of  the 
act  requires  Hens  of  subcontractors  and  ma- 
terialmen to  be  filed  for  record  after  the  last 
labor  is  performed  or  last  material  furnished 
for  which  the  lien  is  claimed,  and  at  any 
time  before  the  expiration  of  two  months 
next  after  the  completion  of  the  building,  or 
structure ;  while  liens  of  principal  contractors 
must  be  filed  within  three  months  next  after 
such  completion.  Plaintiff  filed  three  com- 
plaints. In  the  original  and  first  amended 
complaints,  and  in  his  lien  statement,  he  de- 
scribes himself  as  a  subcontractor,  and  rests 
his  right  to  a  lien  upon  the  contract  which 
he  made  with  Coon,  the  principal  contractor, 
which,  under  the  statute,  makes  plaintiff  a 
subcontractor.  In  the  second  amended  com- 
plaint, besides  the  facts  constituting  plain- 
tiff's cause  of  action  as  a  subcontractor,  one 
based  on  plaintiff's  contract  with  Coon  alone, 
were  allegations  appropriate  to  a  cause  of 
action  by  a  principal  contractor,  one  based 
on  plaintiff's  contract  with  Coon  and  Lewie 
jointly.  The  object  of  the  latter  averments 
was  to  make  a  case  within  that  clause  of 
section  9,  which  gives  to  a  principal  contract- 
or three  months  next  after  the  completion  of 
the  building  or  structure  in  which  to  file  his 
lien  statement.  The  court,  on  defendant's 
motion,  struck  from  the  second  amended 
complaint  such  new  averments,  and  plaintiff 
made  no  objection,  and  took  no  exception,  to 
this  ruling. 

The  principal  question  of  fact  to  which  the 
evidence  was  directed  was  upon  the  contro- 
verted Issue  of  the  time  of  the  completion  of 
the  addition  to  the  building.  The  burden 
was  on  plaintiff  to  prove  that  he  filed  his 
Hen  statement  within  the  prescribed  statu- 
tory period.  Stldger  v.  McPhee.  IS  Colo.  App. 
252.  (52  Pac.  332.  A  number  of  witnesses  for 
plaintiff  testified.  In  effect,  that  the  addition 
was  not  completed  until  about  the  4th  of  De- 
cember, 1902.  while  a  number  of  witnesses 
for  defendant  fixed  such  time  about  the  20th 
of  the  previous  October.  The  Hen  statement 
was  filed  January  4,  1903.  The  trial  court 
found  upon  this  disputed  testimony  that  the 
building  was  completed  October  20th,  and,  as 
this  was  more  than  two  months  before  the 
lien  statement  was  filed,  the  lien  was  disal- 
lowed. The  established  rule  in  this  jurisdic- 
tion, and  this  case  does  not  come  within  any 
of  its  recognized  exceptions,  is  that  an  appel- 
late court  will  not  disturb  the  findings  of  the 
trial  court,  or  the  verdict  of  a  Jury,  merely 


because  the  evidence  is  In  conflict  If  there 
Is  sufficient  legal  evidence  upon  which  the 
verdict  or  finding  can  rest,  it  will  not  be  set 
aside.  Were  it  necessary  to  review  the  evi- 
dence in  detail,  it  might  not  be  difficult  to 
show  that  some  of  the  pronounced  apparent 
differences  between  the  witnesses  for  the  re- 
spective parties  could,  at  least  In  part,  be 
reconciled,  or  explained,  without  in  the  least 
weakening  the  court's  finding.  We  cannot 
disturb  the  judgment  based  on  the  finding. 

Equally  untenable,  both  on  its  merits  and 
because  It  is  not  properly  saved.  Is  another 
contention  that  plaintiff  is  to  be  regarded 
as  a  principal  contractor.  The  closing  part 
of  section  1  of  the  lien  act  makes  it  the  duty 
of  the  owner  of  property  in  certain  cases  to 
file  the  contract,  or  memorandum  thereof,  be- 
tween him  and  the  principal  contractor,  con- 
taining certain  matters,  with  the  county  re- 
corder of  the  county,  and,  in  case  of  a  fail- 
ure to  do  so,  labor  done  and  materials  fur- 
nished by  all  persons  before  such  contract 
or  memorandum  Is  filed  shall  be  deemed  to 
have  been  done  at  the  personal  instance  of  the 
owner.  In  other  words,  the  owner  is  thereby 
made  a  principal  contractor.  A  principal  con- 
tractor, as  has  already  been  said,  is  by  sec- 
tion 9  allowed  three  months  next  after  the 
completion  of  the  building  in  which  to  file 
his  statement.  If.  therefore,  plaintiff  is  a 
principal  contractor,  his  lien  statement  was 
filed  within  three  months  after  October  26th, 
the  time  when  the  defendant  claims  the  build- 
ing was  completed.  There  is  no  such  issue 
in  this  case.  Plaintiff,  in  his  lien  statement, 
declared  himself  a  subcontractor,  and  did  so 
In  the  first  two  complaints.  In  the  second 
amended  complaint,  the  allegations  whereby 
plaintiff  claimed  a  lien  as  a  principal  con- 
tractor were,  on  motion  of  defendant  Lewie, 
stricken  out  by  the  court,  on  the  ground  that 
a  cause  of  action  different  from  that  contain- 
ed in  the  original  complaint  was  thereby 
pleaded.  Plaintiff  did  not  object  to  the  rul- 
ing of  the  court  striking  out  this  cause  of 
action  from  the  second  amended  complaint, 
and  cannot  raise  any  such  objection  here. 

Perceiving  no  prejudicial  error  In  the  rec- 
ord, the  Judgment  is  affirmed. 

Affirmed. 

STEELE,  C.  J.,  and  GABBERT,  J.,  concur. 


BURCHER  et  al.  v.  PEOPLE. 
(Supreme  Court  of  Colorado.    Dec.  2.  1907.> 

1.  Statutes— Title  —  Sufficiency  —  Deter- 
mination. 

Whether  the  subject-matter  of  a  statute  is 
expressed  in  its  title  within  Const,  art.  5.  §  21, 
must  be  determined  by  the  contents  of  the  stat- 
ute, without  regard  to  the  source  of  the  power 
of  which  the  statute  is  an  expression. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  §§  136-139.1 

2.  Same— Regulation  of  Employment. 

The  title  of  Sess.  Laws  1903,  p.  309.  c.  138.- 
entitled  "An  act  to  prescribe  and  regulate  the 
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boars  of  employment  for  women  and  children 
in  mills,  factories,  manufacturing  establish- 
ments, shops,  stores  and  any  other  occupation 
which  may  be  deemed  nnhealthful  or  danger- 
ous," is  not  broad  enough  to  cover  a  provision 
prohibiting  the  employment  of  women  for  more 
than  eight  hours  a  day  in  a  mill,  factory,  manu- 
facturing establishment,  shop,  or  store ;  the 
title  relating  to  occupations  injurious  to  health, 
and  the  provision  treating  of  occupations  which 
may  not  be  unhealthful. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44.  Statutes,  §§  136-139,  145.] 

3.  Constitutional  Law— Legislative  Pow- 
er— Delegation. 

Under  Const,  art.  5.  8  25a,  requiring  the 
Legislature  to  provide  for  an  eight-hour  day 
for  persons  employed  in  mining,  eta,  "or  other 
branch  of  industry  or  labor"  that  it  may  con- 
sider injurious  to  health,  and  under  the  police 

Kwer  the  Legislature  alone  must  regulate  the 
urs  of  labor,  and  cannot  delegate  it  to  either 
of  the  co-ordinate  departments  of  the  govern- 
ment, 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  §§  89-102.1 

4.  Master  and  Servant  —  Regulations  — 
Hours  of  Service. 

Under  Const,  art  5,  f  25a,  requiring  the 
Legislature  to  provide  for  an  eight-hour  day 
for  persons  employed  in  mines  and  other  enu- 
merated employments,  "or  other  branch  of  indus- 
try or  labor"  that  the  Legislature  may  consider 
injurious  to  health,  the  Legislature,  in  attempt- 
ing to  regulate  any  of  the  unnamed  branches 
of  industry  or  labor,  must  first  declare  that  the 
same  is  injurious  to  health,  and  a  mere  general 
prohibition  of  employment  in  a  harmless  occupa- 
tion beyond  specified  hours  is  not  the  equivalent 
of  a  declaration  of  the  Legislature  that  such 
occupation  is  injurious. 

5.  Constitutional  Law— Right  to  Contract 
fob  Labor. 

The  right  reserved  by  the  Constitution  to 
each  citizen  to  contract  for  his  labor  is  subject 
to  no  restraint  except  where  the  public  safety, 
health,  peace,  morals,  or  general  welfare  de- 
mands it  and  then  only  where  the  Legislature 
in  the  exercise  of  its  police  power  selects  a 
proper  subject  for  its  exercise  and  prescribes 
reasonable  regulations. 

6.  Master  and  Servant  —  Regulations  — 
Hours  op  Labob. 

Sess.  Laws  1903.  p.  310,  c.  138,  which  pro- 
hibits the  employment  of  women  for  more  than 
eight  hours  a  day  in  any  mill,  factory,  manu- 
facturing establishment,  or  store,  and  which 
fails  to  declare  that  the  laundry  business  is  in- 
jurious to  the  health  of  employes  therein,  is  in- 
valid when  applied  to  that  business,  under 
Const  art.  5.  §  25a.  requiring  the  Legislature 
to  fix  an  eight-hour  day  in  branches  of  industry 
considered  injurious  to  health. 
Steele,  C.  J.,  dissenting. 

En  Banc.  Error  to  District  Court,  City 
and  County  of  Denver;  John  F.  Mullins, 
Judge. 

Frank  Burcher  and  others  were  convicted 
of  violating  the  "women  and  children  labor 
act,"  and  they  bring  error.  Reversed. 

Fred  \V.  Parks,  for  plaintiffs  in  error. 
Win.  H.  Dickson,  Atty.  Gen.,  and  Samuel 
Huston  Thompson,  Asst  Atty.  Gen.  (W.  F. 
Hynes,  of  counsel),  for  the  People. 

CAMPBELL,  J.  Defendants  were  tried 
and  convicted  under  an  information  charging 
them  with  violating  the  provisions  of  section 
3  of  the  so-called  "Women  and  Children  La- 


bor Act"  of  1903.  Sew.'  Lawn  1903,  p.  310, 
c.  138;  3  Mills'  Ann.  St  Rev.  Supp.  p.  757.  It 
reads:  "No  woman  of  sixteen  years  of  age 
or  more  shall  be  required  to  work  or  labor 
for  a  greater  number  than  eight  hours  In  the 
twenty-four  hour  day,  in  any  mill,  factory, 
manufacturing  establishment  shop,  or  store 
for  any  person,  ageut  Ann,  company,  copart- 
nership or  corporation,  where  such  labor, 
work  or  occupation,  by  Its  nature,  requires 
the  woman  to  stand  or  be  upon  her  feet  Id 
order  to  satisfactorily  perform  her  labors, 
work  or  duty  in  such  occupation  or  employ- 
ment" The  title  of  the  act  Is:  "An  act  to 
prescribe  and  regulate  the  hours  of  employ- 
ment for  women  and  children  in  mills,  fac- 
tories, manufacturing  establishments,  shops, 
stores,  and  any  other  occupation  which  may 
be  deemed  unhealthful  or  dangerous,  and  to 
repeal  all  acts  and  parts  of  acts  in  conflict 
herewith."  After  defendants'  motion  to 
quash  the  information  was  overruled,  they 
waived  a  Jury,  and  submitted  the  case  to  the 
court  upon  an  agreed  statement  of  facts, 
and  the  court  found  them  guilty  of  a  mis- 
demeanor, and  sentenced  them  to  pay  a  fine. 
The  salient  facts  are  that  defendants  were 
engaged  in  operating  a  steam  laundry  In  the 
city  of  Denver,  in  which  they  had  a  number 
of  machines,  and  employed  a  large  number 
of  men  and  women;  that  the  building  in 
which  the  business  was  carried  on  consist- 
ed of  a  ground  floor  and  basement  well 
lighted  by  windows  from  side  and  rear,  well 
ventilated  and  heated,  connected  with  which 
were  good  sewerage  and  drainage,  and  no  es- 
caping gases  or  other  unhealthy  conditions 
surrounded  the  work,  and  the  water  and  soap 
used  were  pure;  that  Belle  Johnson,  a  wo- 
man over  the  age  of  16  years,  was  employed 
In  this  laundry  by  them,  and  her  work  con- 
sisted in  operating  a  shirt  body  Ironer,  which 
necessitated  her  to  stand  upon  her  feet; 
that  under  the  contract  of  employment  she 
was  required  to,  and  did,  thus  work  more 
than  8  hours  a  day,  to  wit  about  55  hours  a 
week,  and  averaging  about  9  hours  per  day 
in  the  24-hour  day.  On  this  review,  as  be- 
low, the  facts  being  agreed  upon,  the  only  dis- 
puted question  reserved  and  argued  is  one 
of  law.  whether  foregoing  section  3  is  valid. 
Defendants  challenge  Its  validity  upon  a 
number  of  grounds,  only  two  of  which  we 
shall  consider,  as  our  decision  on  them  makes 
the  section  void,  and  compels  us  to  reverse 
the  judgment  with  instructions  to  discharge 
the  defendants  from  custody. 

The  two  grounds  may  thus  be  stated :  (1) 
The  subject-matter  of  the  section  is  not  clear- 
ly, or  at  all,  expressed  In  the  title  of  the  act. 
as  section  21  of  article  5  of  our  Constitution 
requires.  (2)  The  General  Assembly  has  not 
In  this  act  or  elsewhere,  declared  or  con- 
sidered the  laundry  business  an  occupation, 
or  labor  therein,  injurious  or  dangerous  to 
health,  life,  or  limb,  which  Is  an  essential 
condition  precedent  to  the  validity  of  an 
enactment  of  this  character,  whether  It  Is 
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based  upon  the  eight-hour  amendment  to  the 
Constitution  adopted  in  1902,  and  now  known 
as  section  25a  of  article  5  of  the  Constitu- 
tion, or  upon  the  general  unwritten  police 
power  that  resides  in  the  legislative  branch 
of  our  state  government  As  the  Attorney 
General  in  his  brief  and  oral  argument  gave, 
as  the  authority  of  the  General  Assembly 
to  enact  this  statute,  the  so-called  eight-hour 
constitutional  amendment,  we  here  insert  the 
same:  "The  General  Assembly  shall  provide 
by  law,  and  shall  prescribe  suitable  penalties 
for  the  violation  thereof,  for  a  period  of  em- 
ployment not  to  exceed  eight  (8)  hours 
within  any  twenty-four  (24)  hours  (except  in 
cases  of  emergency  where  life  or  property  is 
in  Imminent  danger),  for  persons  employed 
In  underground  mines  or  other  underground 
workings,  blast  furnaces,  smelters;  and  any 
ore  reduction  works  or  other  branch  of  in- 
dustry or  labor  that  the  General  Assembly 
may  consider  injurious  or  dangerous  to 
health,  life  or  limb."  Laws  1901,  p.  109,  c. 
48. 

As  affecting  the  first  assignment,  it  makes 
no  difference  whether  authority  for  this  act 
is  the  foregoing  constitutional  amendment 
or  the  unwritten  police  power  If,  In  essential 
character,  they  differ.  Whether  the  subject- 
matter  of  section  3  is  clearly  expressed  in  the 
title  must  be  determined  by  their  own  con- 
tents, and  without  regard  to  the  source  of 
the  power  of  which  the  act  itself  is  an  ex- 
pression. This  title  has  to  do  with  a  regula- 
tion of  the  hours  of  employment  for  women 
and  children  in  certain  enumerated,  and 
other  Indefinite  and  unnamed,  occupations, 
which  occupations  In  and  of  themselves  may 
be  deemed  unheal  thful  or  dangerous.  This 
the  Attorney  General  concedes,  but  contends 
that  the  words  of  the  amendment,  "or  other 
branch  of  industry  or  labor,"  make  It  com- 
petent for  the  General  Assembly  to  regulate 
the  hours  of  employment,  not  only  where  the 
occupation  or  branch  of  industry  Itself  is  in- 
jurious or  dangerous,  but  also  where  the  "la- 
bor" is  of  that  character ;  that  is  to  say,  even 
though  the  particular  occupation  or  place  of 
work  is  perfectly  safe  and  healthful,  yet,  if 
the  labor  therein  or  thereat  Is  injurious  or 
unhealthful,  the  General  Assembly  may 
nevertheless  limit  the  number  of  hours  per- 
sons shall  he  employed  in  that  labor.  And 
the  Attorney  General  says  that  it  is  under 
the  authority  conferred  by  section  25a  of 
article  5  thus  to  regulate  hours  of  employ- 
ment where  "labor,"  as  contradistinguished 
from  "branch  of  Industry,"  is  dangerous  or 
unhealthful,  that  section  3  was  enacted.  If 
such  be  the  authority  for  this  section,  and  If 
such  interpretation  thereof  be  correct  (and 
concerning  this  and  the  applicability  of  the 
amendment  to  this  statute  and  this  case  we 
express  no  opinion),  it  is  certainly  just  as 
true  tliat  In  this  title  there  is  not  a  word 
about  regulating  employment  where  labor  as 
such  is  Injurious  or  unhealthful,  but  only 
where  the  occupation  or  branch  of  industry 


Is  of  that  character.  It  seems,  therefore, 
necessarily  to  follow  that  the  subject-matter 
of  section  3  which  treats  of  occupations 
which,  for  aught  that  is  said  therein  to  the 
contrary,  are  entirely  safe  and  healthful,  or 
which  refer  only  to  labor  that  might  inferen- 
tial^ be  deemed  injurious  or  unhealthful,  Is 
not  clearly,  or  at  all,  expressed  In  the  title, 
which  purports  to  regulate  hours  of  employ- 
ment only  in  dangerous  or  Injurious  occu- 
pations. In  re  Breene,  14  Colo.  401,  24  Pac. 
3.  We  hold  that  the  body  of  section  3  Is  not 
clearly  expressed  in  the  title. 

The  second  assignment  we  think  is  well 
laid,  and  here  again,  as  to  this  objection,  we 
also  observe  that  it  matters  not  whether  the 
source  of  the  power  of  this  legislation  is  to 
be  found  in  the  express  command  contained 
in  the  constitutional  amendment,  or  Is  inher- 
ent in  the  police  power  of  the  state.  The 
question  as  to  whether  the  General  Assembly 
by  this  amendment  is  given  any  greater  pow- 
er In  making  regulations  concerning  the  un- 
enumerated  branches  of  "industry  or  labor" 
than  that  body  theretofore  and  always  has 
possessed  as  a  part  of  Its  general  legislative 
power,  and  certain  other  questions  argued  by 
counsel,  we  find  it  unnecessary  to  determine 
upon  this  review.  And  upon  all  questions 
not  included  in  the  two  assignments  determin- 
ed, and  as  to  the  enforceability,  meaning, 
scope,  and  applicability  of  this  constitution- 
al amendment,  we  withhold  expression  of 
opinion  until  a  cause  involving  them  is  be- 
fore us.  If  the  power  to  enact  such  legis- 
lation as  this  reposes  in  the  amendment,  or 
is  inherently  a  part  of  the  general  legisla- 
tive power  belonging  to  the  General  Assembly, 
it  Is  entirely  clear  that  the  power  Itself  must 
be  exercised,  in  the  first  Instance,  by  that 
lawmaking  body.  With  the  ultimate  author- 
ity of  the  courts,  as  was  held  in  Re  Morgan, 
26  Colo.  415,  58  Pac.  1071,  17  L.  R.  A.  52,  77 
Am.  St.  Rep.  269,  to  determine  as  to  the 
validity  of  the  exercise  of  the  police  power, 
both  as  to  the  subject  selected  and  reasonable- 
ness of  the  regulation,  we  are  not  now  con- 
cerned. But  it  is  unquestionably  true,  and 
cannot  be,  and  Is  not,  controverted,  that  the 
legislative  branch  of  government  alone  has 
the  authority,  and  Is  charged  with  the  duty, 
of  enacting  such  regulations,  and  cannot  re- 
linquish or  delegate  it  to  either  of  the  other 
great  co-ordinate  departments  of  government 
That  this  is  the  correct  doctrine  is  declared 
by  all  the  cases,  and  by  every  author  and  ju- 
rist who  has  spoken  on  the  subject  The 
amendment  recognizes  this  doctrine  when, 
after  specifying  particular  occupations  In 
which  the  period  of  employment  is  prescribed, 
it  adds,  "or  other  branch  of  industry  or  labor 
that  the  General  Assembly  may  consider  In- 
jurious or  dangerous  to  health,  life  or  limb." 
Here  we  have,  as  to  unnamed  branches  of  in- 
dustry and  labor,  the  express  limitation  that 
regulations  concerning  hours  of  employment 
in  them  must  be  restricted  to  those  which  the 
General  Assembly  may  consider  injurious  or 
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dangerous  to  health,  life,  or  limb.  We  look 
in  vain  to  find  that  the  General  Assembly  in 
section  3,  or  in  any  part  of  this,  or  any  other, 
act,  has  considered  or  declared  the  laundry 
business,  or  even  labor  therein  of  any  kind, 
either  Injurious  or  dangerous.  The  mere  gen- 
eral prohibition  of  employment  in  harmless 
occupations  beyond,  or  in  excess  of,  specified 
hours,  is  not  the  equivalent  of  a  solemn  find- 
ing and  declaration  of  the  General  Assembly 
that  such  occupations  are  injurious  or  dan- 
gerous. The  amendment  contemplates  that 
not  until  after  the  General  Assembly  has  con- 
sidered and  enacted  that  they  are  of  that 
character  can  regulations  of  employment 
therein,  and  prohibition  of  labor  beyond  a  cer- 
tain time,  be  made  effective,  or  violations 
thereof  punished  as  a  crime  or  misdemeanor. 

In  marked  contrast  with  this  act  is  the  act 
of  the  Fifteenth  General  Assembly,  found  in 
Sees.  Laws  1905,  p.  284,  c.  119.  In  that  act 
the  General  Assembly  was  evidently  Intending 
to  carry  out  the  mandate  of  the  constitutional 
amendment  that  is  here  Invoked.  That  title 
is:  "An  act  to  declare  certain  employments 
injurious  and  dangerous  to  health,  life  and 
limb ;  regulating  the  hours  of  employment  in 
underground  mines  and  other  underground 
workings,  in  smelters  and  ore  reduction  works, 
in  stamp  mills,  In  chlorination  and  cyanide 
mills,  and  employment  about  or  attending 
blast  furnaces,  and  providing  a  penalty  for 
the  violation  thereof."  The  occupations  nam- 
ed in  section  1  of  the  act  of  1905,  which  in- 
clude all  of  those  expressly  enumerated  in  the 
constitutional  amendment,  and  several  others 
assumed  by  the  General  Assembly  to  be  of 
similar  character  and  hence  within  the  lan- 
guage of  the  amendment  "any  other  branch 
of  industry  or  labor,"  are  by  the  General  As- 
sembly expressly  "declared  dangerous  and  In- 
jurious to  health,  life  and  limb,"  and  this 
declaration  is  immediately  followed  by  a  pro- 
vision that  the  period  of  employment  for  all 
persons  employed  In  such  occupations  shall  be 
eight  hours  per  day.  Here  we  find  that  the 
General  Assembly  conceived  that  its  duty  un- 
der this  amendment  was,  first,  to  declare  cer- 
tain occupations  to  be  dangerous  or  Injurious, 
and  then  to  make  the  desired  regulations  con- 
cerning the  hours  of  employment  This  meth- 
od was  entirely  Ignored  in  the  act  which  we 
are  considering.  Reading  the  act  of  1903  In 
Its  entirety,  it  is  plain  that  our  General  As- 
sembly did  not  purport  to  say,  and  did  not  In- 
tend to  declare,  what  occupations  were,  in 
its  judgment,  dangerous  or  injurious,  and 
therefore  occupations  of  such  a  character  as 
to  justify  regulations  of  hours  or  labor  there- 
in, for  in  section  2  it  said:  "All  paper  mills, 
cotton  mills  and  factories  where  wearing  ap- 
parel for  men  and  women  is  made,  ore  re- 
duction mills  or  emeltere,  factories,  shops 
of  all  kinds  and  stores  may  be  held  to  be  un- 
healthful  and  dangerous  occupations  within 
the  meaning  of  this  act  at  the  discretion  of 
the  court"  It  must  be  borne  in  mind,  as  the 
Attorney  General  must  concede,  that  under 
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our  Constitution  the  right  of  contracting  for 
one's  labor  is  reserved  and  guaranteed  to 
every  citizen.  It  is  subject  to  no  restraint 
except  where  the  public  safety,  health,  peace, 
morals,  or  general  welfare  demands  it,  and 
then  only  where  the  legislative  department  of 
the  state  government  in  the  exercise  of  its 
police  power,  selects  a  proper  subject  for  its 
exercise  and  prescribes  reasonable  and  ap- 
propriate regulations.  In  the  absence,  there- 
fore, of  a  legitimate  exercise  by  the  General 
Assembly  of  this  power  by  a  declaration  to 
the  contrary,  the  defendants  might  lawfully 
by  contract  require  a  woman  to  work  more 
than  eight  hours  per  day  in  their  laundry. 
Yet  here  is  an  attempted  relinquishment  by 
the  lawmaking  body  of  that  very  power  of 
legislation,  and  a  futile  effort  to  confer  upon 
the  courts  the  authority  to  make  such  laws, 
by  saying,  in  their  discretion,  and  in  the  first 
instance,  and  with  no  previous  declaration 
on  the  subject  by  the  General  Assembly,  what 
occupations  are  unhealthful  and  dangerous. 
This  is  a  palpable  evasion  of  duty,  coupled 
with  an  abortive  attempt  to  give  to  the  courts 
legislative  power  to  make  crimes  and  misde- 
meanors out  of  acts  which  are  not  in  viola- 
tion of  any  valid  legislative  enactment.  It  is 
manifest  therefore,  that,  as  to  section  3,  at 
least  one  essential  condition  precedent  to  the 
validity  of  enactments  of  this  kind  is  lacking, 
namely,  the  considering  or  finding  by  the 
General  Assembly  that  the  occupation  in  ques- 
tion is  of  a  character  concerning  which  only 
can  It  in  any  event  adopt  such  regulations 
as  are  assumed  to  be  contained  in  this  act. 
If  this,  however,  were  not  so,  this  judgment 
must  be  reversed ;  for,  if  the  courts  have  the 
power  which  section  2  ineffectually  tries  to 
give  them,  the  laundry  business  must  be  con- 
sidered healthful,  for  counsel  themselves,  in 
their  stipulation  of  facts,  on  which  the  rec- 
ord shows  the  cause  was  decided,  are  In  ac- 
cord that  such  occupation  Is  healthful.  Up- 
on the  two  grounds  discussed,  we  hold  sec- 
tion 3  to  be  unconstitutional  and  void. 

The  Judgment  must  be  reversed,  and  the 
cause  remanded,  with  instructions  to  quash 
the  information  and  discharge  the  defend- 
ants from  custody. 

Reversed.  All  the  Justices  concurring,  ex- 
cept STEELE,  C.  J.,  who  dissents. 


JENKS  v.  STUMP. 
(Supreme  Court  of  Colorado.  Nov.  4,  1907.) 

1.  Animals — Cruelty — Constitutional  Law 
—Police  Power. 

In  the  exercise  of  the  police  power,  the 
Legislature  may  enact  laws  for  the  prevention 
of  cruelty  to  animals,  and  designate  officers 
charged  with  the  execution  thereof. 

2.  Same— Due  Process  op  Law. 

Where  it  is  sought  to  deprive  one  of  his 
property  or  to  create  a  charge  against  it.  he 
must  have  notice  of  the  proceedings,  and  be 
afforded  an  opportunity  to  be  heard,  or  he  will 
be  deprived  of  his  property  without  due  process 
of  law,  in  violation  of  Const.  U.  8.  Amend.  14. 
and  Const  art.  2,  §  25. 
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3.  Same. 

Mills'  Ann.  St.  §$  111,  112.  114.  which  au- 
thorize any  officer  of  the  humane  society  to  take 
charge  of  any  abandoned  or  cruelly  treated  ani- 
mal, and  provide  the  same  with  food,  etc.,  and 
detain  it  until  the  expenses  are  paid,  etc.,  but 
which  fail  to  provide  for  any  hearing  to  deter- 
mine the  facts,  authorize  the  taking  of  property 
without  due  process  of  law.  in  violation  of  the 
fourteenth  amendment  to  the  federal  Constitu- 
tion, and  Const,  art.  2,  8  25 :  the  statute  not  re- 
stricting the  power  to  cases  of  emergency,  in 
which  cases  property  may  be  taken  without  no- 
tice. 

En  Banc.  Appeal  from  District  Court,  Fre- 
mont County;  M.  S.  Bailey,  Judge. 

Action  by  William  A.  Stump  against  Effle 
A.  Jenks.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

Geo.  F.  Dunklee  and  O.  E.  Jackson,  for 
appellant.   Waldo  &  Dawson,  for  appellee. 

CASWELL,  J.  The  appellee  (as  plaintiff 
below)  brought  a  replevin  suit  In  the  district 
court  of  Fremont  county  to  recover  the  pos- 
session of  three  cows  from  appellant  (de- 
fendant below) ;  complaint,  In  the  usual  form, 
alleging  ownership,  that  he  was  entitled  to 
the  possession  of  property  wrongfully  taken, 
demand  for  possession,  and  unlawful  deten- 
tion by  defendant  The  defendant  for  an- 
swer alleges,  upon  information  and  belief, 
that  the  plaintiff  was  not  in  possession  of 
the  cows  described  In  complaint  at  the  time 
alleged,  but  the  same  were  abandoned,  neg- 
lected, and  cruelly  treated,  and  ranging  upon 
a  barren  range  dividing  the  counties  of  Fre- 
mont and  Teller;  and  the  defendant  further 
Justifies  under  sections  111,  112,  Mills'  Ann. 
St.,  alleging  that  at  the  time  she  took  said 
cattle  she  was  empowered  as  officer  and 
agent  of  the  Colorado  Humane  Society  to 
maintain  such  animals  until  the  expense  of 
food,  care,  and  shelter  were  fully  paid,  that 
her  seizure  of  said  cattle  at  the  time  same 
were  taken  was  made  solely  for  the  purpose 
of  providing  them  with  proper  food,  shelter, 
and  care,  and  to  prevent  suffering  and  death 
of  same  from  hunger,  thirst,  and  neglect;  and 
she  further  alleges  that  at  the  time  of  the 
seizure  she  did  not  know,  and  had  no  means 
of  knowing,  who  were  the  owners  of  the  cat- 
tle. Plaintiff  by  his  replication  denies  that 
the  cattle  were  without  food,  shelter,  and 
care,  or  that  they  were  suffering  greatly  or 
otherwise  from  any  cause,  and  denies  that 
the  defendant  found  them  in  an  abandoned, 
neglected,  and  cruelly  treated  condition,  and 
alleges  that  the  cattle  were  on  the  range  in 
the  usual  condition  of  range  cattle,  and  that 
at  that  time  and  at  all  times  during  the 
winter  he  had  provided  and  was  providing 
food  and  shelter  for  all  of  his  cattle  on  the 
range  needing  such  food  and  shelter,  and 
had  men  continually  employed  to  gather  all 
cattle  which  were  in  a  suffering  condition 
and  provide  for  their  wants,  and  plaintiff 
further  submits  to  the  court  the  validity  of 
the  law  under  which  defendant  justified.  At 
the  trial  the  plaintiff  objected  to  the  Intro- 


duction of  any  testimony  in  support  of  the 
allegation  of  justification  in  defendant's  an- 
swer, because  the  statute  relied  upon  is  in 
conflict  with  section  25,  art  2,  Const.  Colo., 
and  the  fourteenth  amendment  to  the  Con- 
stitution of  the  United  States,  in  that  it  au- 
thorizes the  taking  of  property  without  due 
process  of  law,  and  further  claims  the  stat- 
ute to  be  in  conflict  with  section  25  of  article 
5  of  the  Constitution  of  Colorado.  The  stat- 
utes which  are  discussed  in  connection  with 
this  case  are  as  follows:  Section  111,  Mills' 
Ann.  St.:  "Any  officer  or  agent  of  the  State 
Humane  Society  may  lawfully  take  charge 
of  any  animal  found  abandoned,  neglected 
or  cruelly  treated,  and  shall  thereupon  give 
notice  thereof  to  the  owner,  if  known,  and 
may  care  and  provide  for  such  animal  until 
the  owner  shall  take  charge  of  the  same,  and 
the  expense  of  such  care  and  provision  shall 
be  a  charge  against  the  owner  of  such  ani- 
mal, and  collectible  from  such  owner  by  said 
Humane  Society  in  an  action  therefor."  Sec- 
tion 112:  "When  said  Humane  Society  shall 
provide  neglected  and  abandoned  animals 
with  proper  food,  shelter  and  care,  It  may  de- 
tain such  animals  until  the  expense  of  such 
food,  shelter  and  care  is  paid,  and  shall  have 
a  lien  upon  such  animals  therefor."  Section 
114:  "Any  person  or  corporation  entitled  to 
a  lien  under  any  of  the  provisions  of  this 
act,  may  enforce  the  same  by  selling  the  ani- 
mals and  other  personal  property  upon  which 
such  lien  is  given,  at  public  auction,  upon 
giving  written  notice  to  the  owner,  If  he  be 
known,  of  the  time  and  place  of  such  sale  at 
least  five  days  previous  thereto,  and  by  post- 
ing three  notices  of  the  time  and  place  of 
such  sale  In  three  public  places  within  the 
county,  at  least  five  days  previous  thereto; 
and  if  the  owner  be  not  known,  then  such 
notice  shall  be  posted  at  least  ten  days  pre- 
vious to  such  sale."  Counsel  on  both  sides 
have  been  diligent  In  presenting  authorities. 
While  we  allude  to  some  of  them,  we  think 
the  questions  presented  have  been  practical- 
ly settled  by  former  decisions  of  this  court. 
In  the  exercise  of  the  police  power  of  the 
state  the  Legislature  may  undoubtedly  enact 
proper  laws  for  the  prevention  of  cruelty  to 
animals.  It  may  further  designate  agents 
or  officers  who  may  be  charged  with  the 
execution  of  such  laws.  It  is  unnecessary 
In  this  case  to  determine  whether  the  statute 
as  it  now  stands  is  obnoxious  to  clause  23, 
§  25.  art  5,  Const  Colo. 

The  Important  question  presented  and 
chiefly  relied  upon  in  the  argument  is  wheth- 
er the  law  as  It  stands  contravenes  section 
25,  art  2,  Const.  Colo.,  and  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States,  In  that  It  deprives  plaintiff  of  his 
property  and  the  possession  thereof  without 
due  process  of  law.  This  phrase  has  been 
frequently  discussed  in  this  court  and  many 
other  courts  have  defined  it  in  various  ways. 
In  Davidson  v.  New  Orleans,  96  U.  S.  97-104 
(24  L.  Ed.  610),  the  court  says:  "There  Is 
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wisdom,  we  think,  In  the  ascertaining  of  the 
intent  and  application  of  snch  an  important 
phrase  (dne  process  of  law)  in  the  federal 
Constitution  by  the  gradual  process  of  judi- 
cial inclusion  and  exclusion,  as  the  cases  pre- 
sented for  decision  shall  require,  with  the 
reasoning  upon  which  such  decisions  may  be 
founded."  And  further  in  the  same  case,  at 
page  107  of  96  U.  S.  (24  h.  Ed.  616),  Mr.  Jus- 
tice Bradley  says:  "If  a  state,  by  its  laws, 
should  authorize  private  property  to  be  taken 
for  public  use  without  compensation  (except 
to  prevent  its  falling  into  the  hands  of  an 
enemy,  or  to  prevent  the  spread  of  a  confla- 
gration, or  In  virtue  of  some  other  imminent 
necessity  where  the  property  Itself  Is  the 
cause  of  the  public  detriment),  I  think  it 
would  be  depriving  a  man  of  his  property 
without  due  process  of  law.  •  •  •  In 
judging  what  Is  due  process  of  law,  re- 
spect must  be  had  to  the  cause  and  ob- 
ject of  the  taking;  •  •  •  and,  If  found 
to  be  suitable  or  admissible  in  the  special 
case,  it  will  be  adjudged  to  be  due  process  of 
law ;  but.  If  found  to  be  arbitrary,  oppressive, 
and  unjust,  it  may  be  declared  to  be  not  'due 
process  of  law.' "  In  Re  Lowrle,  8  Colo.  513, 
9  Pac.  498  (54  Am.  Rep.  558).  the  court  says: 
"It  Is  pretty  generally  stated  by  those  learned 
in  the  law  that  'due  process  of  law'  and  'law 
of  the  land,'  although  verbally  different,  ex- 
press the  same  thought  and  that  the  meaning 
is  the  same  in  every  case."  Cooley's  Const. 
Lim.  352-353;  Story's  Const  ft  194a  In  the 
same  case  the  court  further  says,  quoting 
from  Dartmouth  College  v.  Woodward,  4 
Wheat  (U.  8.)  518,  4  L.  Ed.  629:  "By  the 
law  of  the  land  is  most  clearly  intended  the 
general  law,  a  law  which  hears  before  it  con- 
demns; which  proceeds  upon  Inquiry  and 
renders  judgment  only  after  trial.  The  mean- 
ing is  that  every  citizen  shall  hold  his  life, 
his  liberty,  property,  and  immunities  under 
the  protection  of  the  general  rules  which  gov- 
ern society."  To  the  same  effect  Is  Wads- 
worth  v.  U.  P.  R.  R.  Co.,  18  Colo.  614,  33 
Pac.  515,  23  L.  R.  A.  812,  36  Am.  St.  Rep. 
309;  In  re  Dolph,  17  Colo.  35,  28  Pac.  470. 
"Due  process  of  law  includes  law  In  its  reg- 
ular course  of  administration  through  courts 
of  Justice."  In  Brown  v.  City  of  Denver,  7 
Colo.  311,  3  Pac.  459,  this  court,  in  discuss- 
ing "due  process  of  law"  and  its  application, 
says:  "The  doctrine  of  the  authorities  is 
that  whenever  it  is  sought  to  deprive  a  person 
of  his  property,  or  to  create  a  charge  against 
it  preliminary  to,  or  which  may  be  made  the 
basis  of,  taking  it,  the  owner  must  have  no- 
tice of  the  proceeding,  and  be  afforded  an  op- 
portunity to  be  heard  as  to  the  correctness  of 
the  assessment  or  charge.  It  matters  not  what 
the  character  of  the  proceeding  may  be,  by  vir- 
tue of  which  his  property  is  to  be  taken,  wheth- 
er administrative,  judicial,  summary,  or  other- 
wise. At  some  stage  of  it  and  before  the  prop- 
erty is  taken  or  the  charge  becomes  absolute 
against  either  the  owner  or  his  property,  an 
opportunity  for  the  correction  of  wrongs  and 


errors  which  may  have  been  committed  must 
be  given.  Otherwise  the  constitutional  guar- 
antees above  cited  are  Infringed."  The  court 
In  the  same  case  further  says:  "A  valid  as- 
sessment cannot  be  made  under  an  invalid 
law  or  ordinance,  and  its  constitutionality  is 
to  be  tested,  not  by  what  has  been  done  un- 
der it,  but  by  what  It  authorizes  to  be  done  by 
virtue  of  its  provisions."  Stewart  v.  Palmer, 
74  N.  T.  183,  30  Am.  Rep.  289;  Thomas  v. 
Gain,  35  Mich.  155,  24  Am.  Rep.  535;  David- 
son v.  New  Orleans,  96  U.  S.  97,  24  L.  Ed. 
616;  San  Mateo  v.  S.  P.  R.  R.,  8  Sawy.  238, 
13  Fed.  722.  In  the  latter  case  this  court  had 
under  consideration  the  validity  of  a  statute 
authorizing  the  construction  of  sidewalks; 
but  It  was  held  in  that  case,  as  in  other  cases, 
that  an  assessment  of  that  character  could  be 
upheld  as  a  police  regulation,  and  the  court 
was  then  discussing  the  police  power  of  the 
state.  Subsequently  this  theory  of  taxation 
was  overruled  (Denver  v.  Knowles,  17  Colo. 
204,  30  Pac.  1041,  17  L.  R.  A.  185),  but  such 
later  decision  in  no  wise  detracts  from  the 
force  of  the  argument  of  the  court  as  to  leg- 
islative enactments  concerning  the  exercise  of 
police  powers.  In  Brophy  v.  Hyatt  10  Colo. 
223,  15  Pac.  399,  the  court  having  under  con- 
sideration the  power  of  towns,  incorporated 
under  the  statute,  to  declare  what  should  be 
a  nuisance  and  to  abate  the  same,  etc.,  says : 
"The  ordinance  does  not  strictly  speaking  de- 
clare or  work  a  forfeiture  of  impounded  ani- 
mals, since  it  provides  for  the  payment  of 
the  proceeds  of  the  sale  to  the  owner  after 
deducting  the  cost  of  the  proceeding."  Con- 
versely It  is  true  that  a  statute  which  does 
not  provide  for  the  payment  of  the  balance 
to  the  owner  after  deducting  the  cost  of  the 
proceeding  does  work  a  forfeiture.  It  Is  not 
a  sufficient  answer  to  this  proposition  to  say 
that  the  balance  of  the  proceeds  of  the  sale 
of  animals  remaining  after  deducting  the 
cost  for  keeping  and  the  cost  of  the  proceed- 
ings and  sale  can  be  recovered  by  the  own- 
er In  an  action,  because  the  constitutionality 
of  the  statute  must  be  determined  by  what 
it  authorizes  to  be  done  by  virtue  of  its  provi- 
sions. Brown  v.  City  of  Denver,  supra,  and 
cases  cited ;  Ames  v.  People  ex  rel.,  26  Colo. 
83,  109,  56  Pac.  656. 

Applying  the  foregoing  well-established 
principles  to  the  case  at  bar,  we  find  the  stat- 
ute seeks  to  clothe  the  humane  society  and 
its  agents  with  extraordinary  powers.  By 
its  terms  the  agent  is  the  sole  judge  of 
whether  an  animal  is  neglected,  abandoned, 
or  ill  treated,  and  whether  It  has  sufficient 
food,  nourishment,  and  shelter.  The  truth 
respecting  the  matter  cannot  avail,  because 
the  agent  is  clothed  with  power  to  take  pos- 
session of  the  animals,  regardless  of  their 
condition.  No  tribunal  or  any  hearing  is 
provided  to  determine  the  facts.  The  agent 
may  in  his  discretion  take  possession  and 
create  a  charge  which  becomes  a  lien  upon 
the  property  without  notice  or  hearing.  The 
owner  may  have  no  knowledge  that  his  prop- 
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erty  la  being  taken.  No  provision  Is  made  for 
the  payment  of  any  residue  over  and  above 
the  charges  of  the  agent  and  the  expense 
of  the  sale  to  the  owner,  and  such  pay- 
ment is  not  required  by  this  law,  and  this 
Is  one  of  the  tests  of  Its  constitutionality. 
There  is  no  penalty  for  failure  to  return  the 
proceeds  of  any  sale  to  the  owner,  and  the 
only  redress  is  by  an  action  to  recover  the 
same,  and  the  party  aggrieved  must  himself 
initiate  the  action  to  have  his  day  in  court 
We  think  such  powers  are  inhibited  by  the 
Constitution,  and  must  hold  that  the  statute 
Is  in  contravention  of  article  2,  f  25,  Const 
Colo.,  and  of  the  fourteenth  amendment  to 
the  federal  Constitution,  that  it  authorizes 
the  taking  of  property  without  due  process  of 
law,  and  is  not  a  valid  exercise  of  the  police 
power  of  the  state. 

Our  attention  is  called  to  a  line  of  deci- 
sions holding  that  legislation  in  the  exercise 
of  the  police  power  of  the  state  has  been  up- 
held where  it  was  provided  that  property 
might  be  destroyed  without  notice  and  with- 
out compensation  to  the  owner  to  prevent 
the  spread  of  contagious  disease,  or  in  the 
case  of  a  devastating  Are  and  other  exi- 
gencies. The  rulings  in  such  cases  rest  more 
upon  the  municipal  right  of  self-protection 
and  self-defense  than  the  legal  construction 
of  provisions  concerning  due  process  of  law. 
Such  cases  are  not  in  point  In  Munn  v. 
Corbln,  8  Colo.  App.  113,  44  Pac.  783,  the 
court  having  under  consideration  the  powers 
of  a  health  commissioner  to  abate  a  nuisance, 
says:  "The  right  to  abate  public  nuisances, 
whether  we  regard  it  as  existing  in  the  mu- 
nicipalities, or  in  the  community,  or  In  the 
land  of  the  individual,  is  a  common-law  right 
and  is  derived,  in  every  instance  of  its  exer- 
cise, from  the  same  source — that  of  neces- 
sity. It  is  akin  to  the  right  of  destroying 
property  for  the  public  safety,  In  case  of  the 
prevalence  of  a  devastating  Are  or  other  con- 
trolling exigency.  But  the  necessity  must  be 
present  to  Justify  the  exercise  of  the  right; 
and  whether  present  or  not  must  be  submit- 
ted to  a  jury  under  the  guidance  of  a  court." 
The  distinction  in  all  such  cases  seems  to  be 
whether  public  necessity  demands  summary 
action,  and,  when  it  does  not  notice  must 
be  given  to  the  owner  of  the  property  and  an 
opportunity  be  given,  before  some  competent 
tribunal,  to  determine  the  truth  of  the  alle- 
gations in  each  case,  before  the  same  is  tak- 
en and  before  any  lien  is  created  upon  it  and 
before  it  can  be  sold.  Many  of  these  ques- 
tions arise  in  connection  with  the  right  of 
killing  animals ;  that'  is,  in  the  manner  pro- 
vided In  section  113  of  the  act  under  consid- 
eration. We  do  not  construe  that  section, 
which  is  not  before  us,  but  the  principles 
which  control  in  such  cases  are  analogous  and 
applicable  to  those  involved  herein.  8  Cyc 
1122,  and  cases  cited.  It  does  not  appear 
from  the  record  that  any  public  necessity 
existed,  nor  that  the  public  safety  was  In 
any  manner  conserved  by  taking  these  ani- 
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mala  from  the  range,  or  that  any  exigency 
existed  which  required  them  to  be  taken 
without  a  notice  to  the  owner  and  a  hearing 
to  determine  whether  or  not  they  were  aban- 
doned or  neglected,  nor  does  the  statute  pur- 
port to  restrict  the  powers  granted  to  cases 
of  emergency. 

At  the  trial  there  was  a  verdict  for  the 
plaintiff  directed  by  the  court,  and  judgment 
thereon,  based  upon  the  ruling  that  the  stat- 
ute is  unconstitutional. 

We  think  the  judgment  is  correct ;  and  it 
is  affirmed.   All  the  Justices  concur. 


JBNKS  v.  WITCHER  et  al. 
(Supreme  Court  of  Colorado.  Nov.  4,  1907.) 

En  Banc.  Appeal  from  District  Court 
Fremont  County ;  M.  S.  Bailey,  Judge. 

Action  between  Effie  A.  Jenks  and  William 
J.  Wltcher  and  another.  From  a  judgment 
for  the  latter,  the  former  appeals.  Affirmed. 

Geo.  F.  Dunk  lee  and  O.  E.  Jackson,  for 
appellant   Waldo  &  Dawson,  for  appellees. 

CASWELL,  J.  The  facts  involved  In  this 
case  are  the  same  as  those  involved  and  con- 
sidered in  Effie  A.  Jenks  v.  William  A. 
Stump,  93  Pac.  17.  By  stipulation  and  or- 
der of  the  court  below  this  case  was  con- 
solidated with  that  case  for  the  purpose  of 
trial  and  determination ;  the  stipulation  pro- 
viding for  separate  verdict  and  judgment 
in  each  case. 

The  questions  presented  for  determination 
here  are  the  same  as  the  questions  presented 
in  that  case,  and  the  same  law  is  applicable, 
and  for  the  reasons  there  given  the  Judgment 
herein  is  affirmed.   All  the  Justices  concur. 


O'NEILL  v.  POTVIN.* 
(Supreme  Court  of  Idaho.   Dec  12,  1907.) 

1.  Judgment— Collateral  Attack. 

The  attack  upon  a  judgment  is  collateral 
if  the  action  or  proceeding  has  an  independent 
purpose  and  contemplates  some  other  relief  or 
result  than  the  mere  setting  aside  of  the  judg- 
ment although  the  setting  aside  of  the  judg- 
ment may  be  necessary  to  secure  such  inde- 
pendent purpose. 

[Ed.  Note— For  cases  in  point  see  Cent  Dig. 
vol.  30,  Judgment  fif  981,  962.] 

2.  Same — Direct  Attack. 

Where  the  main  object  or  purpose  of  an 
appeal,  writ  of  error  or  motion,  if  taken  or  made 
in  the  original  action,  or  in  an  independent  ac- 
tion, is  for  the  purpose  of  setting  aside  a  judg- 
ment such  attack  is  direct. 

3.  Same— Judgment  Roll. 

In  an  action  where  the  service  of  the  sum- 
mons is  made  by  publication,  and  the  defendant 
fails  to  appear  and  answer,  under  the  provisions 
of  subdivision  1,  8  4456,  Rev.  St.  1887,  the 
following  papers  constitute  the  judgment  roll, 
to  wit:  "Summons  with  the  affidavit  of  proof 
of  service,  and  the  complaint  with  a  mem- 
orandum endorsed  thereon  that  the  default  of 

to  rehear,  see  93  Pac  257. 
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the  defendant  in  not  answering  was  entered,  and 
a  copy  of  the  judgment" 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  (8  546-551.] 

4.  Same — Presumptions. 

In  a  collateral  attack  on  the  judgment,  the 
want  of  jurisdiction  to  render  the  judgment 
must  appear  upon  the  face  of  the  judgment  roll ; 
otherwise,  the  presumption  is  in  favor  of  the 
validity  of  the  judgment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  30,  Judgment,  f  937.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Nez  Perce 
County;  Hon.  Edgar  O.  Steele,  Judge. 

Action  by  Eugene  O'Neill  against  Edmond 
D.  Potvln.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

Eugene  O'Neill  and  Lloyd  H.  Briesson,  for 
appellant  Ben  F.  Tweedy  and  Cbas.  L.  Mc- 
Donald, for  respondent 

SULLIVAN,  J.  This  is  an  action  to  quiet 
title  to  about  157  acres  of  land,  as  per  gov- 
ernment survey,  situated  In  Nez  Perce  coun- 
ty. Appellant  in  his  complaint  claims  title 
in  fee  to  said  lands,  and  alleges  that  respond- 
ent makes  some  claim  thereto  adverse  to 
him,  and  that  such  claim  is  without  any 
right  whatever,  and  prays  to  have  the  title 
thereto  quieted  in  himself.  The  respondent 
answered,  denying  the  ownership  of  said 
lands  in  the  plaintiff,  and  avers  that  re- 
spondent is  the  owner  of  such  land,  and  for 
a  further  answer  avers  that  he  obtained  title 
to  said  land  under  sale  by  execution  issued 
in  the  case  of  Edmund  D.  Potvln  v.  William 
Malanfant  to  enforce  a  judgment  rendered 
In  the  district  court  In  and  for  Nez  Perce 
county,  which  judgment  was  against  Malan- 
fant and  in  favor  of  the  respondent  After 
a  trial  of  the  cause,  judgment  was  entered 
In  favor  of  the  respondent  A  motion  for  a 
new  trial  was  overruled,  and  this  appeal  is 
from  the  judgment  and  order  denying  the 
motion  for  a  new  trial.  The  appellant  bases 
his  title  to  said  land  upon  a  deed  to  said 
premises  from  Malanfant  to  the  appellant 
The  real  controversy  arises  over  the  validity 
of  the  judgment  in  the  case  of  Potvln  v. 
Malanfant;  for,  unless  that  deed  i»  void,  the 
appellant  has  no  title,  and  is  not  entitled  to 
have  the  title  to  said  land  quieted  in  himself. 
Counsel  for  appellant  contend  that  said  judg- 
ment was  absolutely  void  by  reason  of  the 
failure  of  Potvln  in  his  suit  against  Malan- 
fant to  get  service  of  summons  on  him  by 
publication  as  required  by  law. 

The  first  question  presented  is  whether  this 
Is  a  collateral  or  direct  attack  on  that  judg- 
ment. This  action  was  instituted  to  quiet 
the  title  to  said  land  In  the  appellant.  That 
was  Its  ultimate  object  and  purpose ;  and,  in 
order  to  do  that,  said  judgment  in  the  Malan- 
fant Case  must  be  held  to  be  void.  This  ac- 
tion is  clearly  a  collateral  attack  on  that 
judgment  In  1  Black  on  Judgments,  $  252, 
the  author  defines  a  collateral  attack  as  fol- 
lows: "But  if  the  action  or  proceeding  has 


an  Independent  purpose  and  contemplates 
some  other  relief  or  result,  although  the  over- 
turning of  the  judgment  may  be  important 
or  even  necessary  to  Its  success,  then  the  at- 
tack upon  the  Judgment  is  collateral,  and 
falls  within  the  rule."  "Collateral"  is  used 
as  the  antithesis  of  "direct."  To  constitute  a 
direct  attack  upon  a  judgment,  it  la  said  that 
it  is  necessary  that  a  proceeding  be  insti- 
tuted for  that  purpose.  In  said  section  252 
the  author  states:  "If  an  appeal  is  taken 
from  a  judgment  or  writ  of  error,  or  if  a 
motion  be  made  to  affect  or  set  it  aside  on 
account  of  some  alleged  Irregularity,  the  at- 
tack is  obviously  direct;  the  sole  object  of 
the  proceeding  being  to  deny  and  disprove  the 
apparent  validity  of  the  judgment"  The  ap- 
pellant seeks  in  this  action  to  obtain  some 
other  relief  than  that  of  setting  aside  said 
judgment  The  main  object  is  to  quiet  the 
title  of  said  land  in  himself,  and,  although 
the  overturning  of  that  Judgment  is  necessary 
to  his  success,  it  does  not  make  this  action 
any  the  less  a  collateral  attack  upon  said 
judgment. 

The  next  question  to  be  considered  is: 
What  record  may  be  used  in  a  collateral  at- 
tack upon  a  judgment  of  this  kind?  By  the 
provisions  of  section  4456  it  is  provided  that 
the  judgment  roll  in  cases  where  the  com- 
plaint Is  not  answered  shall  be  composed  of 
"the  summons  with  the  affidavit  or  proof  of 
service  and  the  complaint  with  a  memoran- 
dum endorsed  thereon  that  the  default  of  the 
defendant  In  not  answering  was  entered,  and 
a  copy  of  the  judgment."  That  section  was 
adopted  from  the  Code  of  Civil  Procedure 
of  California  (section  670),  and  In  construing 
that  section  the  Supreme  Court  of  California 
in  a  number  of  decisions  have  held  that  the 
judgment  roll  in  cases  like  the  one  at  bar 
under  that  section  of  the  statute  consists  of 
the  summons,  the  affidavit  or  proof  of  serv- 
ice, the  complaint  with  the  default  indorsed 
thereon,  and  a  copy  of  the  judgment  Hahn 
v.  Kelley,  34  Cal.  891.  That  decision  was 
rendered  in  1888,  and  is  reported  In  94  Am. 
Dec.  742,  and  to  that  Is  attached  an  exhaust- 
ive note  by  the  learned  author,  Freeman, 
which  is  very  Instructive,  and  cites  many  of 
the  leading  decisions  that  have  approved  or 
disapproved  of  the  doctrine  laid  down  In  the 
Hahn-Kelley  Case.  That  action,  like  the  one 
at  bar,  was  an  action  to  quiet  title  to  a  tract 
of  land.  It  appears  that  the  respondent 
Kelley  brought  an  action  in  the  Fifteenth 
district  court  for  the  city  and  county  of  San 
Francisco  against  William  Carey  Jones,  In 
which  action  he  obtained  judgment,  and 
thereafter  issued  execution  thereon  to  the 
sheriff,  who  levied  upon  the  lands  in  contro- 
versy and  advertised  the  same  to  be  sold, 
and  was  about  to  sell  the  undivided  one-quar- 
ter of  the  same  as  the  property  of  said  Jones 
when  the  action  of  Hahn  v.  Kelley  was  com- 
menced to  quiet  bis  title  and  restrain  the 
sale.  In  that  action,  the  respondent  Kelley 
answered,  and,  when  the  cause  came  on  for 
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trial,  Introduced,  among  other  evidence,  the 
decree  in  the  case  of  Hawes  v.  Jones  and 
Brown,  the  order  of  sale,  the  sale  and  deed 
by  the  sheriff  to  Jones,  and  the  conveyance 
to  the  appellant  by  the  latter,  and  then  rest- 
ed. The  respondents  then  introduced  in  evi- 
dence, without  objection,  the  remainder  of 
what  was  claimed  to  be  by  them,  the  Judg- 
ment roll  in  that  action,  which,  as  claimed 
by  them,  showed  that  an  unsuccessful  at- 
tempt had  been  made  to  serve  Jones  by  pub- 
lication of  summons,  but  in  consequence  of 
certain  alleged  defects  said  service  was  a 
nullity,  and  that  the  decree  was  therefore  ab- 
solutely void.  The  papers  thus  introduced  in 
evidence  by  respondent  consisted  of  the  affi- 
davit of  plaintiff  in  that  action  to  procure 
an  order  for  the  service  of  summons  therein 
on  said  Jones  by  the  publication  of  the  same, 
the  order  of  the  Judge  directing  the  publica- 
tion of  the  summons,  the  affidavit  of  the 
publisher  of  the  paper  in  which  said  sum- 
mons was  published,  and  an  affidavit  showing 
that  said  summons  had  personally  been  serv- 
ed on  said  Jones  In  Washington,  D.  C.  The 
affidavit  of  the  plaintiff  and  the  order  for 
the  publication  of  the  summons  were  ob- 
jected to  as  Irrelevant  and  incompetent,  be- 
cause they  constituted  no  part  of  the  judg- 
ment roll  in  that  action.  It  will  be  observed 
from  that  statement  of  facts  that  the  rule 
of  law  applicable  to  that  case  ought  to  ap- 
ply to  the  question  under  consideration  In 
this  case.  In  that  case  the  court  held  that 
in  a  collateral  attack  on  a  judgment  only 
such  facts  and  circumstances  can  be  shown 
or  relied  on  in  support  of  such  attack  as  af- 
firmatively appear  on  the  face  of  the  record 
or  what  under  the  law  constitutes  the  judg- 
ment roll.  So  In  a  collateral  attack  on  a 
judgment  under  our  law  the  only  evidence 
that  is  admissible  in  support  of  such  attack 
is  the  judgment  roll,  and,  if  that  shows  on 
its  face  the  court  had  no  jurisdiction  to  try 
the  cause,  the  judgment  is  absolutely  void. 

The  case  of  Hahn  v.  Kelley,  supra,  has 
been  very  extensively  cited,  not  only  by  the 
Supreme  Court  of  California,  but  by  the 
courts  of  many  other  states,  and  the  rule 
laid  down  In  that  case  has  to  some  extent 
been  modified  or  overruled  by  subsequent  de- 
cisions of  national  and  state  courts.  Mr. 
Freeman  says  in  the  note  referred  to  that 
the  first  case  in  which  the  doctrines  of  the 
principal  caRe  were  called  In  question  is  Gal- 
pln  v.  Page,  3  Sawy.  (U.  S.)  93,  Fed.  Cas.  No. 
5,206.  Mr.  Justice  Field  delivered  the  opln. 
ion  In  that  ease  sitting  as  presiding  judge  of 
the  United  States  Circuit  Court  for  the  Ninth 
Circuit.  In  the  course  of  that  opinion  It  Is 
said  :  "The  first  position  [referring  to  Hahn 
v.  Kelley],  that,  when  a  judgment  of  a  court 
of  general  jurisdiction  is  produced  in  evi- 
dence, it  can  only  be  collaterally  attacked  for 
matters  apparent  upou  Its  record,  and  that  In 
the  absence  of  such  matters  the  Jurisdiction 
of  the  court  must  be  conclusively  presumed, 
is,  with  certain  qualifications  and  exceptions, 


•  undoubtedly   correct     These  qualifications 

and  exceptions  arise  where  the  proceedings, 
or  the  parties  against  whom  they  are  taken, 
are  without  the  ordinary  jurisdiction  of  the 
court,  and  can  only  be  brought  within  it  by 
pursuing  special  statutory  provisions."  The 
learned  Justice,  referring  to  the  statute  of 
California  allowing  constructive  or  substitut- 
ed service,  said:  'The  validity  of  the  statute 
can  only  be  sustained  by  restricting  its  ap- 
plication to  cases  where,  in  connection  with 
the  process  against  the  person,  pro|>erty  In 
the  state  Is  brought  under  the  control  of  the 
court,  and  subjected  to  Its  judgment,  or 
where  the  judgment  Is  sought  simply  as  a 
means  of  reaching  such  property  or  affecting 
some  interest  therein,  or  to  cases  where  the 
action  relates  to  the  personal  status  of  the 
plaintiff  in  the  state."  After  jiolutiug  out  the 
mischief  which  would  arise  from  permitting 
citizens  of  one  state  to  come  Into  another 
state  and  recover  personal  judgments  upon 
service  of  summons  by  publication  against 
citizens  of  different  states,  he  concluded  as 
follows:  "We  do  not  think  it  within  the  com- 
petency of  the  Legislature  to  Invest  its  tribu- 
nal with  authority  having  any  such  reach  or 
force.  Certainly  no  presumption  In  favor  of 
their  jurisdiction  can  arise  when  a  judgment 
of  this  character  is  produced  against  a  non- 
resident who  has  never  been  within  the  state, 
and  did  not  appear  to  the  action."  And,  on 
further  reasoning,  he  comes  to  the  conclusion 
that  the  statute  of  California  prescribing 
what  the  judgment  roll  should  contain,  prop- 
erly construed,  required  full  proof  of  the  Ju- 
risdictional facts  to  be  Incorporated  Into  the 
judgment  roll;  but  further  states  that  the 
courts  of  the  United  States  are  bound  to  ac- 
cept as  correct  the  construction  of  the  state 
statute  given  by  the  state  courts,  and  that 
construction  in  the  Hahn-Kelley  Case  was 
that  the  judgment  roll  did  not  contain  the  af- 
fidavit and  order  for  publication  of  summons. 
That  opinion  is  very  Instructive  and  exhaust- 
ive on  the  question  under  consideration.  But 
the  Legislature  of  the  state  of  California  has 
failed  to  amend  section  070  of  the  Code  of 
Civil  Procedure  of  that  state,  and  require 
the  judgment  roll  in  such  cases  as  that  of 
Hahn  v.  Kelley  to  contain  the  affidavit  on 
application  for  order  to  publish  summons 
and  the  order  made  therein  in  addition  to 
the  papers  now  required  by  the  provisions 
of  said  section.  But  the  affidavit  made  for 
such  order  and  the  order  are  not  required 
by  the  provisions  of  said  statute  to  lie  made 
a  part  of  the  judgment  roll,  and  this  court 
has  not  the  authority  to  amend  that  statute 
In  that  or  in  any  manner.  After  Mr.  Jtistlee 
Field's  said  decision  In  Galpiu  v.  Page,  supra, 
the  Supreme  Court  of  California  In  Belcher 
v.  Chambers,  53  Cal.  035,  referring  to  the  case 
of  Calpin  v.  Page,  18  Wall.  350.  21  L.  Ed.  959, 
said:  "When  the  question  upon  which  the 
judgment  of  this  court  depends  Is  such  as 
may  l>e  re-examined  on  a  writ  of  error  by 
the  Supreme  Court  of  the  United  States,  we 
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will  follow  the  rule  laid  down  by  the  Su- 
preme Court  of  the  United  States."  And  It 
is  stated  in  the  syllabus  of  that  case  by  the 
reporter  that  Hahn  v.  Kelley,  34  Cal.  391, 
04  Am.  Dec.  742,  is  overruled.  We  think  the 
rei>orter  misapprehended  the  effect  of  that 
decision,  for  in  the  Estate  of  Newman,  75 
Cal.  213,  16  Pac  887,  7  Am.  St  Rep.  146,  the 
court  held  that  the  affidavits  of  service  of 
summons  by  publication  against  a  nonresi- 
dent defendant  In  an  action  for  a  divorce 
and  recitals  thereof  in  the  judgment  are  con- 
clusive upon  a  collateral  attack,  and  that  af- 
fidavits on  the  application  for  the  order  of 
publication  and  the  order  thereof  are  no  part 
of  the  judgment  roll,  and  cannot  be  consider- 
ed. The  court  said:  "The  affidavits  of  serv- 
ice and  the  recitals  In  the  judgment  are  con- 
clusive. The  affidavit  on  the  application  for 
an  order  of  publication,  and  the  order  of  pub- 
lication, cannot  be  considered.  They  are  no 
part  of  the  judgment  roll."  The  court  there 
also  declares  that  the  case  of  Belcher  v. 
Chambers,  53  Cal.  635,  is  not  in  point  and 
said:  "In  that  case,  as  in  Pennoyer  v.  Neff, 
supra,  the  judgment  considered  was  a  per- 
sonal judgment  against  a  nonresident  with- 
out personal  service  of  process.  So  far 
as  the  rule  established  in  Hahn  v.  Kelley, 
supra,  Is  applicable  to  proceedings  in  rem. 
It  has  not  been  overruled.  The  judgment  re- 
ferred to  In  that  case  was  for  money — the 
deficiency  after  foreclosure  and  sale."  In 
the  Malanfant  Case  the  question  of  a  per- 
sonal judgment  was  not  Involved,  at  least  to 
no  greater  extent  than  the  value  of  the  real 
estate  attached  in  that  action  was  concerned, 
which  real  estate  was  within  the  jurisdiction 
of  the  district  court  that  tried  that  action. 
If  service  of  summous  is  made  by  publication 
In  an  action  where  the  defendant  is  not  a 
resident  of  the  state,  and  he  has  no  property 
within  the  state,  on  the  authority  of  Pen- 
noyer v.  Neff,  95  U.  S.  714,  24  L.  Ed.  565,  and 
Galpln  v.  Page,  3  Sawy.  (U.  S.)  93.  Fed.  Cas. 
No.  5,206,  and  decisions  along  that  line,  the 
judgment  would  be  absolutely  void  because 
a  personal  money  judgment  cannot  be  legally 
obtained  on  constructive  service  of  summons 
— service  by  publication.  And,  if  It  appears 
on  the  face  of  a  judgment  roll  that  a  person- 
al Judgment  has  been  rendered  against  a  non- 
resident who  had  no  property  In  the  state, 
such  judgment  is  absolutely  void  under  the 
decisions  above  cited.  Iu  the  Malanfant 
Case  the  land  In  question  was  within  the 
jurisdiction  of  the  court  that  tried  the  case, 
and  the  judgment  roll  in  that  case  shows 
that  that  court  acquired  jurisdiction  sufficient 
of  the  person  of  the  defendant  to  subject  the 
land  owned  by  him  and  held  under  an  attach- 
ment to  the  processes  of  that  court.  The 
Legislature  of  this  state  has  seen  fit  to  adopt 
said  section  4456,  Rev.  St.  1887,  from  the 
practice  act  of  California,  which  was  done 
after  the  Supreme  Court  of  California  had 
construed  the  provisions  of  that  section,  and 
the  general  rule  is  that  one  state  adopting 


the  provisions  of  the  statute  of  another  state 
adopts  with  It  the  constructions  placed  upon 
it  by  the  Supreme  Court  of  the  state  from 
which  it  Is  adopted;  and,  further  than  that, 
it  seems  to  me  that  the  language  of  that  sec- 
tion Is  too  plain  to  require  construction.  It 
provides  that  the  following  papers  shall  con- 
stitute the  judgment  roll,  to  wit:  "In  case 
the  complaint  be  not  answered  by  any  de- 
fendant, the  summons  with  the  affidavit  or 
proof  of  service  and  the  complaint  with  a 
memorandum  endorsed  thereon  that  the  de- 
fault of  the  defendant  In  not  answering  was 
entered,  and  a  copy  of  the  Judgment"  The 
specific  papers  are  therein  named  that  go  to 
make  up  the  judgment  roll,  and,  if  the  Legis- 
lature had  intended  that  the  affidavit  for  the 
order  of  publication  and  the  order  of  publica- 
tion should  be  contained  in  such  roll,  it  cer- 
tainly would  have  named  them. 

Counsel  for  appellant  contend  that  this 
court  In  Strode  v.  Strode.  6  Idaho,  67,  52  Pac. 
161,  96  Am.  St.  Rep.  249,  held  that  the  af- 
fidavit and  order  for  publication  of  summons 
was  a  part  of  the  judgment  roll.  In  that 
case  the  question  was  not  raised  as  to  what 
constituted  the  judgment  roll,  and  the  rec- 
ord contains  the  affidavit  of  the  publisher  of 
the  newspaper  named  in  the  order  for  pub- 
lication, stating  the  time  that  the  alias  sum- 
mons was  published.  The  record  failed  to 
show  that  a  copy  of  the  summons  and  com- 
plaint had  been  sent  to  the  defendant  as  re- 
quired by  law,  and  the  main  point  In  that 
case  was  that  the  proof  of  service  of  sum- 
mons failed  to  show  that  a  copy  of  the  sum- 
mons and  complaint  were  mailed  to  the  de- 
fendant as  required  by  law.  The  controlling 
question  In  that  case  was  the  failure  of  the 
judgment  roll  to  show  the  proper  service  of 
summons  on  the  defendant.  It  failed  to 
show  that  a  copy  of  the  summons  and  com- 
plaint had  been  mailed  to  the  defendant  at 
his  last  known  place  of  residence  or  at  all. 
The  case  of  Mills  v.  Smiley,  9  Idaho,  325,  76 
Pac.  783,  Is  cited  by  counsel  for  appellant 
as  sustaining  the  position  that  the  judgment 
roll  must  contain  the  affidavit  on  the  appli- 
cation for  an  order  for  publication  of  sum- 
mons, and  the  order  of  the  Judge  made  there- 
on. That  case  was  an  appeal  from  an  order 
made  by  the  court  denying  the  motion  to  set 
aside  a  writ  of  assistance  in  that  action.  The 
original  action  was  brought  to  foreclose  a 
mortgage,  and  the  decree  foreclosing  the  mort- 
gage and  ordering  the  sale  of  the  mortgaged 
property  was  entered,  and  thereafter  the  court 
granted  a  writ  of  assistance  In  said  action 
against  Smiley.  Smiley  thereafter  made  ap- 
plication to  have  the  order  granting  said 
writ  of  assistance  set  aside,  and  the  court 
denied  the  application,  and  the  appeal  was 
from  such  order  of  denial.  The  trial  court 
In  passing  upon  that  question  had  before  It 
the  record  containing  the  affidavit  on  the 
application  for  the  order  directing  publica- 
tion of  summons,  and  the  order  directing 
such  publication.   When  the  ease  was  brought 
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to  this  court  on  appeal,  that  record  was 
brought  here,  and  this  court  reviewed  that 
record  and  considered  the  case  as  a  direct 
attack  upon  that  Judgment,  and  not  collater- 
al, for  the  reason  that  the  application  for 
the  writ  of  assistance  had  been  made  In  that 
action,  and  was  an  order  made  In  that  ac- 
tion after  final  judgment  In  that  view  of 
the  case,  the  court  considered  the  sufficiency 
of  the  said  affidavit  and  order.  The  court, 
therefore,  passed  upon  that  case  as  being  a 
direct  attack  upon  the  judgment,  and  for 
that  reason  It  Is  not  an  authority  In  the  case 
at  bar. 

We  therefore  conclude  that  this  action  Is 
a  collateral  attack  on  the  judgment  of  a 
court  of  general  jurisdiction;  that  being 
true,  the  fact  that  the  judgment  Is  void  must 
appear  upon  the  face  of  the  record;  that 
the  record  consists  of  the  judgment  roll,  and 
In  the  Malanfant  Case  the  defendant  was  a 
nonresident  of  the  state,  service  of  summons 
was  had  by  publication;  that  the  judgment 
roll  In  that  case  consisted  of  summons  with 
the  affidavit  or  proof  of  service  and  the  com- 
plaint with  a  memorandum  Indorsed  thereon 
that  the  default  of  the  defendant  in  not  an- 
swering was  entered,  and  a  copy  of  the  judg- 
ment; and  on  the  face  of  that  roll  It  does 
appear  that  the  court  had  jurisdiction. 

The  judgment  must  therefore  be  affirmed, 
with  costs  in  favor  of  the  respondent 

AILSHIE,  C.  J.  (concurring).  In  concur- 
ring in  the  conclusion  reached  in  this  case, 
I  think  it  best  that  I  state  the  specific 
grounds  on  which  I  place  my  concurrence. 
Section  4456,  Rev.  St  1887,  was  taken  from 
the  California  Code  (section  670,  Deerlng's 
Code  of  Civil  Procedure),  and  adopted  literal- 
ly into  our  code  of  laws.  At  tbe  time  of  and 
prior  to  Its  adoption  here  the  Supreme  Court 
of  California  had  held  that  tbe  affidavit  and 
order  for  publication  of  summons  were  not 
a  part  of  the  judgment  roll,  and  had  no  place 
therein.  See  cases  in  main  opinion.  Under 
the  general  rule  governing  the  construction 
of  a  statute  adopted  from  another  state 
where  it  had  already  been  construed,  I  feel 
constrained  to  concur  in  the  opinion  of  Jus- 
tice SULLIVAN.  In  Stein  v.  Morrison,  9 
Idaho,  426,  75  Pac.  246,  this  court  held  that 
"when  a  statutory  or  constitutional  provi- 
sion Is  adopted  from  another  state,  where 
the  courts  of  that  state  have  placed  a  con- 
struction upon  the  language  of  such  statute 
or  Constitution,  It  Is  to  be  presumed  that  It 
was  taken  in  view  of  such  judicial  interpreta- 
tion, and  with  the  purpose  of  adopting  tbe 
language  as  the  same  had  been  interpreted 
and  construed  by  the  courts  of  the  state 
from  which  it  wbb  taken."  Personally  I  do 
not  think  the  statute  ever  meant  what  the 
California  court  has  said  it  meant.  When 
the  Legislature  said  that  "In  case  a  com- 
plaint be  not  answered  by  any  defendant" 
the  judgment  roll  shall  contain  "the  sum- 
mons with  the  affidavit  or  proof  of  service," 


it  never,  in  my  judgment  intended  that  the 
affidavits  of  a  printer  and  of  mailing  should 
constitute  "proof  of  service."  Service  may 
be  made  by  the  sheriff,  and  his  certificate  to 
that  effect  indorsed  on  the  summons  is  "proof 
of  service"  (section  4148,  Rev.  St  1887),  or 
It  may  be  made  by  "any  person  over  the  age 
of  eighteen  years  not  a  party  to  the  action," 
but  in  the  latter  case  proof  of  service  Is  made 
by  affidavit  (section  4143).  This  Is  proof  of 
personal  service.  On  the  other  hand,  con- 
structive service  cannot  be  made  until  cer- 
tain conditions  precedent  are  shown  to  ex- 
ist A  printer's  affidavit  alone  In  the  judg- 
ment roll  Is  no  proof  at  all  that  the  case  is 
one  where  constructive  service  might  be 
made,  and  therefore  falls  short  of  "proof  of 
service."  In  such  case  It  seems  to  me  that 
in  any  reasonable  view  of  the  law,  the  af- 
fidavit and  order  for  publication  are  neces- 
sary and  essential  to  constitute  "proof  of 
service"  in  this  unusual  and  extraordinary 
manner,  where  a  defendant  is  at  most  only 
given  a  constructive  notice.  I  yield,  however, 
my  personal  views  to  the  construction  that 
has  been  placed  on  this  statute  for  so  many 
years,  but  I  now  voice  the  hope  that  the  Leg- 
islature may  so  amend  section  4450,  Rev.  St 
1887,  as  to  specifically  require  the  affidavit 
and  order  for  publication  to  hereafter  be- 
made  a  part  of  the  judgment  roll  in  cases 
where  the  defendant  makes  no  appearance. 


VALLEY  LUMBER  &  MFG.  CO.  v.  NICK- 
ER SON  et  al. 
(Supreme  Court  of  Idaho.    Dec  0,  1907.) 

1.  Cobpobations  —  Foreign  Corporations  — ■ 
Actions— Pleading— Waiver. 

In  order  for  a  foreign  corporation  to  main- 
tain an  action  in  the  courts  of  this  state,  it  is 
necessary  that  it  plead  a  compliance  with  the 
Constitution  and  statutes  prescribing  the  condi- 
tions on  which  it  may  qualify  and  obtain  a  legal 
capacity  to  contract  and  maintain  actions  there- 
on, and  a  complaint  that  fails  to  state  such 
facts  is  subject  to  demurrer.  If,  however,  the 
defendant  fails  to  raise  the  question  by  demur- 
rer or  answer,  he  will  be  deemed  to  have  waived 
the  same. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  12,  Corporations,  §  2647 ;  vol.  89,  Pleading, 
8  1355.] 

2.  Pleading— Demurrer. 

A  demurrer  to  a  complaint  on  the  ground 
that  it  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  is  not  sufficient  to  raise 
the  question  of  the  legal  capacity  of  a  foreign 
corporation  to  maintain  an  action  in  this  state. 

3.  Mechanic's  Lien— Filing  Lien— Delay. 

Where  the  materialman  had  furnished  no 
material  for  30  days,  and  during  the  last  20 
days  of  that  time  the  building  was  occupied 
by  the  owner,  and  in  the  meanwhile  the  con- 
tractor had  returned  material  that  was  not  used 
in  the  building,  and  the  materialman  had  no- 
tice of  all  these  facts,  he  cannot  extend  the 
time  for  filing  a  lien  by  proof  that  he  thereafter 
sent  to  such  building,  for  the  contractor,  40 
cents  worth  of  material ;  there  being  no  showing 
that  such  material  was  necessary  for,  or  used  in, 
the  building  under  the  original  contract. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, . 
vol.  34,  Mechanics*  Liens,  5  200.] 
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4.  DZLTVXKY  OV  MATXSXAIi— EVIDENCE. 

▲  memorandum  kept  by  a  yardman  in  the 
employ  of  a  lumbering  company,  firing  a  de- 
scription of  lumber,  the  name  of  the  owner  of 
the  building  to  which  it  was  sent,  and  the  name 
of  the  teamster  to  whom  the  lumber  was  de- 
livered, is  not  competent  evidence  to  prove  a 
■delivery  of  the  material  to  the  contractor  or  at 
the  building  for  which  it  was  furnished,  where 
the  teamster  was  in  the  employ  of  the  lumbering 
-company,  and  not  the  agent  of,  or  in  the  employ 
of,  the  contractor. 

&  Sakb  —  Pbopkbtt  Subjict  —  Liability  or 

OWZfKB. 

Under  the  mechanic's  lien  law  of  this  state 
<Act  Feb.  7,  1889;  Sees.  Laws  1890,  p.  147), 
the  contractor  for  the  construction,  alteration, 
■or  repair  of  a  building  is  the  special  agent  of 
the  owner  for  the  purpose  of  securing  the  mate- 
rial necessary  for  the  construction,  alteration,  or 
repair  of  such  building ;  but  through  such  agen- 
cy the  owner  cannot  be  personally  bound,  but 
the  charge  becomes  one  purely  in  rem,  and  runs 
against  the  building  or  structure  only. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Mechanics'  Liens,  |  128.] 

-&  Sam— Powkss  or  Cohtbaotob. 

The  contractor  being  only  a  special  agent 
of  the  owner,  with  limited  power,  his  authority 
to  bind  the  property  benefited  for  the  payment 
of  the  value  of  the  material  extends  only  to  such 
material  as  is  reasonably  and  ordinarily  suffi- 
cient properly  to  construct  or  repair  the  building 
in  accordance  with  the  plans  and  specifications 
thereof,  or  in  pursuance  of  the  agreement  and 
contract  entered  into  between  the  owner  and  the 
builder. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  84,  Mechanics'  Liens,  1  128.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Nes  Perce 
County ;  Edgar  a  Steele,  Judge. 

Action  by  the  Valley  Lumber  A  Manufactur- 
ing Company  against  John  E.  Nickeraon  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants appeal.  Reversed. 

Eugene  A.  Cox,  for  appellants.  C  H.  Lln- 
genfelter,  for  respondent 

AILSHIE,  C.  J.  The  plaintiff,  the  Valley 
Lumber  Company,  a  corporation,  furnished 
to  the  defendant  Hugh  Morrison,  who  was  the 
original  contractor  In  the  construction  of  a 
building  for  the  defendant  Nickeraon,  lumber 
and  material  necessary  for  the  construction 
of  the  building.  It  is  alleged  by  the  com- 
plaint that  the  material  was  furnished  and 
delivered  at  the  premises  between  the  27th 
day  of  February,  1905,  and  the  Slst  day  of 
May  of  the  same  year.  The  lien  was  filed 
on  July  28th  following.  The  lien  was  there- 
fore filed  58  days  after  the  date  on  which  it 
Is  alleged  the  last  material  was  furnished. 
The  complaint  Is  In  the  usual  form  for  the 
foreclosure  of  a  materialman's  lien,  with  the 
exception  of  paragraph  1  thereof,  which  al- 
leges plaintiffs  corporate  existence  and  is 
as  follows:  That  the  plaintiff  Is,  and  was 
at  all  times  hereinafter  mentioned,  a  corpo- 
ration organized  and  existing  under  and  by 
virtue  of  tne  laws  of  the  state  of  Washington, 
with  its  principal  place  of  business  at  Clarks- 
ton,  Wash.,  and  doing  business  at  Lewlston, 
Nes  Perce  county,  Idaho."   The  defendants 


demurred  to  the  complaint  on  the  ground* 
that  it  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  demurrer  was 
overruled,  and  defendants  thereupon  answer- 
ed. The  answer  did  not  put  in  issue  the  cor- 
porate existence  of  the  plaintiff,  nor  did  it 
contain  any  allegation  touching  the  plaintiff's 
compliance  with  the  foreign  corporation  laws 
of  this  state. 

At  the  trial  the  plaintiff  introduced  a  cer- 
tified copy  of  its  articles,  together  with  a  cer- 
tificate showing  that  the  same  had  been  filed 
with  the  county  recorder  of  Nes  Perce  coun- 
ty, and  also  a  certificate  showing  that  It  had 
filed  a  designation  of  an  agent;  but  It  did 
not  go  further  and  show  that  it  had  made 
Its  filings  with  the  Secretary  of  State.  De- 
fendant's attorney  objected  to  the  evidence 
as  immaterial  and  outside  of  the  issue.  The 
defendants  failed,  however,  to  raise  the  ques- 
tion either  by  demurrer  or  answer,  and  must 
be  deemed  to  have  waived  it  In  Valley  Lum- 
ber &  Manufacturing  Co.  v.  Driessel,  93  Pac 
765,  Just  decided,  we  have  held  that  it  la 
necessary  for  a  foreign  corporation  commen- 
cing an  action  in  this  state  to  allege  and 
prove  that  It  has  complied  with  the  law  en- 
titling It  to  do  business  in  the  state ;  but  we 
also  held  that  if  It  fails  to  do  so,  the  defend* 
ant  must  raise  the  question  by  demurrer  or 
answer,  in  the  usual  and  ordinary  manner  of 
pleading  and  settling  Issues,  or  he  will  be 
deemed  to  have  waived  it  Of  course,  if  dur- 
ing the  trial  it  should  clearly  appear  to  the 
court,  by  admission  or  evidence,  that  the 
plaintiff  had  not  compiled  with  the  Consti- 
tution and  statutes  of  this  state,  the  court 
might  of  its  own  motion  nonsuit  such  a  plain- 
tiff. Kate  v.  Herrick,  12  Idaho,  L  86  Pac. 
873. 

Passing,  now,  to  a  more  serious  question 
in  this  case:  Appellants  contend  that  the 
company  has  no  valid  Hen,  for  the  reason 
that  it  did  not  file  its  claim  of  lien  within 
60  days  after  the  completion  of  the  building 
or  the  furnishing  of  the  last  item  of  materi- 
al. If  appellant's  contention  Is  correct  on 
that  point  our  determination  of  that  assign- 
ment of  error  will  dispose  of  this  appeal. 
The  evidence  on  this  point  is  rather  brief. 
Morrison,  the  contractor,  testifies  that  "the 
building  was  finished  60  days  before  that 
(May  81st),  and  they  were  living  in  the  house." 
Nickeraon  moved  Into  the  house  on  May  11th, 
and  Morrison  further  states  that  the  house 
had  been  completed  before  Nickeraon  moved 
in,  and  the  lumber  and  material  had  been 
cleared  away  from  about  the  bouse  prior  to 
that  time,  and  unused  material  had  been  re- 
turned and  credited  on  the  bill.  He  further 
testifies  that  he  notified  the  plaintiff  of  the 
completion  of  the  building,  and  that  the  own- 
er had  moved  in,  and  that  thereupon  the  com- 
pany furnished  him  with  an  itemized  state- 
ment of  the  material  that  had  been  used  in 
the  building,  and  that  he  checked  over  th€ 
list  with  the  company's  secretary,  and  they 
made  some  corrections  in  the  account,  and 
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upon  the  trial  he  produced  this  Itemized  state- 
ment, and  It  was  Introduced  In  evidence  as 
Defendants'  Exhibit  A.  Plaintiff  had  at- 
tached to  its  complaint  what  purported  to  be 
an  Itemized  statement  of  the  material  fur- 
nished, and  had  it  marked  "Exhibit  A."  When 
the  contractor  was  on  the  witness  stand,  the 
plaintiff's  attorney  asked  him  a  number  of 
questions  about  the  account  as  shown  on  Ex- 
hibit A,  and  the  defendants'  attorney  likewise 
asked  the  witness  a  number  of  questions 
about  the  statement  as  shown  on  Exhibit  A. 
A  careful  examination  of  the  proceedings  at 
the  trial  satisfies  us  that  the  plaintiffs  at- 
torney was  referring  to  Exhibit  A  attached 
to  the  complaint,  while  defendants'  attorney 
was  referring  to  Exhibit  A  introduced  in  evi- 
dence, and  which  exhibit  was  the  itemized 
statement  presented  to  the  contractor  at  the 
time  he  notified  the  company  of  the  comple- 
tion of  the  work  ;  and  it  Is  equally  clear  that 
the  witness  so  understood  the  questions  pro- 
pounded by  the  respective  attorneys.  The 
only  material  difference  between  these  state- 
ments is  the  last  entry  in  Plaintiff's  Exhibit 
A,  which  is:  "May  31,  20  ft.  ceiling,  $0.40." 
This  Item  does  not  appear  on  the  Defendants' 
Exhibit  A.  The  last  entry  in  each  of  the 
exhibits,  prior  to  this  one  of  May  31st,  is  the 
same,  having  been  made  of  date  May  1st. 
This  latter  entry  Is  the  last  item  appearing 
on  Defendants'  Exhibit  A.  The  contractor 
was  on  the  witness  stand,  but  at  no  time  did 
he  state  that  he  ever  did  any  work  of  any 
kind  on  the  building,  or  place  any  material 
therein,  after  the  owner  moved  in.  On  the 
contrary,  he  stated  that  he  had  never  seen 
any  statement  containing  this  charge  of  May 
31st  until  he  was  called  as  a  witness.  The 
plaintiff,  in  its  endeavor  to  establish  the  fact 
that  the  40  cent  Item  of  May  31st  was  fur- 
nished and  delivered  for  this  building,  Intro- 
duced Its  yardmaster's  book,  which  contains 
the  following  entry: 

"May  31,  Nickerson's 
20  ft.  Bead  Ceiling  Frank 
20  ft.  1x2  stop." 

— and  follows  that  by  proof  of  the  following 
entry  In  the  office  books  of  the  plaintiff  cor- 
poration : 

"May  31,  1905.  for  Hugh  Morrison 
Delivered  at  Nickerson        Teamster  Frank 
20  ft.  No.  2  cedar  ceiling,  .40" 

The  bookkeeper  was  unable  to  identify  the 
handwriting  on  the  yardmaster's  book,  show- 
ing these  entries.  He  thought,  however,  they 
were  made  by  one  Cooper.  He  could  not 
identify  the  40  cent  entry,  however,  and  was 
doubtful  as  to  the  word  "Frank,"  saying 
that  it  was  apparently  a  different  handwrit- 
ing from  the  balance  of  the  entry.  Hollis- 
ter,  secretary  of  the  corporation,  testified 
that  he  entered  the  name  of  the  teamster  on 
the  yard  slip.  A  question  arose  upon  the 
trial  over  the  admission  in  evidence  of  the 
yardmaster's  book,  and  the  bookkeeper's  en- 
try of  the  item,  for  the  purpose  of  proving 


the  delivery  of  the  material  to  the  contract- 
or or  at  the  building  for  which  It  was  fur- 
nished. There  can  be  no  doubt  but  that 
charges  made  by  the  yardmaster  and  the 
company's  officers  at  the  lumberyard  are  not 
competent  to  prove  a  delivery  of  the  materi- 
al to  a  third  party  or  at  a  point  removed 
from  the  place  of  the  actual  delivery.  2 
Ency.  of  Evidence,  641 ;  White  v.  St.  Philips 
Church,  2  McMul.  (S.  C.)  300,  39  Am.  Dec. 
125.  These  entries  were  proper  and  compe- 
tent for  some  purposes,  and  might  be  admis- 
sible to  prove  that  the  company  delivered 
such  material  to  the  teamster;  but  it  would 
take  the  evidence  of  the  teamster,  or  some 
other  person,  who  saw  the  lumber  delivered 
or  knew  of  its  delivery,  to  prove  an  actual 
delivery  at  the  place  to  which  the  company 
undertook  to  make  delivery.  If  the  delivery 
had  been  made  to  the  defendants'  agent,  the 
case  would  be  quite  different;  but  this  de- 
livery seems  to  have  been  made  to  the  plain- 
tiff's own  teamster,  and  would  not  prove  a 
delivery  to  the  defendants.  There  Is  an  ut- 
ter lack  of  evidence  in  this  record  to  estab- 
lish even  a  prima  facie  showing  that  the 
plaintiff  furnished  the  item  for  the  building 
charged,  under  date  of  May  31st,  and  it  like- 
wise falls  to  show  that  any  work  was  ever 
done  on  the  building  after  May  11th,  or  that 
any  material  was  used  therein.  For  this 
reason  alone  the  plaintiff  has  failed  to  estab- 
lish a  valid  lien.  Where  the  materialman 
had  furnished  no  material  for  30  days,  and 
during  the  last  20  days  of  that  time  the 
building  was  occupied  by  the  owner,  and  in 
the  meanwhile  the  contractor  had  returned 
material  that  was  not  used  in  the  building, 
and  the  materialman  had  notice  of  all  these 
facts,  he  cannot  extend  the  time  for  filing  a 
lien  by  proof  that  he  thereafter  sent  to  such 
building,  for  the  contractor,  40  cents  worth 
of  material;  there  being  no  showing  that 
such  material  was  necessary  for  or  used  In 
the  building  under  the  original  contract. 

The  question  of  trivial  work,  or  a  slight 
change  or  improvement,  by  the  contractor, 
not  being  sufficient  to  extend  the  time  for 
filing  a  lien,  does  not  require  our  considera- 
tion in  this  case.  Here  the  claimant  has 
failed  to  establish  the  essential  fact  that  it 
filed  the  lien  "within  GO  days  after  *  •  * 
It  ceased  to  furnish  material."  The  "20  ft 
bead  celling"  item,  for  which  the  40  cent 
charge  is  made,  is  not  sufficiently  establish- 
ed to  extend  the  time  for  filing  the  Hen. 
Plaintiff's  counsel,  with  commendable  zeal 
and  much  ability,  has  presented  this  phase 
of  the  case  in  the  most  favorable  light  possi- 
ble for  his  client;  but  the  lumber  company 
has  failed  to  furnish  him  with  evidence  to 
establish  its  contention,  or  show  It  In  time 
In  preferring  its  lien.  In  this  case  the  own- 
er paid  the  contractor  for  the  Job,  and  the 
latter  failed  and  was  unable  to  pay  the  com- 
pany for  the  lumber  used.  Considerable  time 
is  consumed  by  appellants'  counsel  In  argu- 
ing the  proposition  that  it  is  incumbent  on  a 
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materialman  to  show  that  the  material  fur- 
nished was  not  only  "to  be  used  in  the  build- 
ing," but  that  it  was  actually  used.  Section 
1  of  the  mechanic's  lien  law  of  February  7, 
1899  (Laws  1809,  p.  147),  is  the  same  as 
section  36C9,  Hill's  Ann.  Laws  Or.  1892,  and 
the  point  under  consideration  here  was  con- 
sidered by  Chief  Justice  Moore  In  Fitch  v. 
Howitt,  32  Or.  296,  52  Pac.  192,  and  the  fol- 
lowing conclusion  was  reached:  "The  con- 
tractor, being  In  the  nature  of  a  special 
agent  of  the  owner,  with  limited  power,  has 
authority  to  bind  the  property  benefited  for 
the  payment  of  the  reasonable  value  of  such 
material  only  as  is  ordinarily  sufficient  to 
properly  construct  the  building  in  accord- 
ance with  the  plans  and  specifications  there- 
of, or  in  pursuance  of  the  agreement  entered 
into  between  the  owner  and  the  contractor." 
By  section  1  of  our  lien  law  the  "contractor 
*  *  *  shall  be  held  to  be  the  agent  of  the 
owner  for  the  purposes  of  this  chapter."  The 
contractor  is  a  special  agent  for  this  purpose 
only,  and  the  materialman  must  take  notice 
of  the  limitations  of  the  agency.  It  extends 
only  to  the  purchase  of  material  reasonably 
necessary  out  of  which  to  build  the  structure 
in  accordance  with  the  contract  entered  into 
between  the  owner  and  the  builder.  The 
agency  cannot  bind  the  owner  personally, 
but  rather  binds  the  property  constructed  or 
improved  under  the  contract,  and  the  charge 
is  purely  in  rem. 

Appellants  complain  of  what  they  contend 
was  a  failure  on  the  part  of  the  plaintiff  to 
establish  at  the  trial  that  the  material  fur- 
nished was  necessary  for,  or  was  used  in,  or 
was  to  be  used  In,  this  particular  building. 
Morrison,  the  contractor,  testified  that  he 
was  engaged  on  about  sir  buildings  at  the 
time  he  was  at  work  on  this  contract,  and 
that  be  used  the  Nickerson  building  as  a 
central  point  of  supply,  and  that  he  moved 
lumber  from  that  place  to  other  buildings  as 
he  might  need  it,  instead  of  returning  it  to 
the  lumberyard.  Plaintiffs  yards  were  in 
Clnrkston,  state  of  Washington,  while  this 
building  and  all  the  others  on  which  Morri- 
son was  then  engaged  were  in  Lewiston,  in 
this  state.  Since  a  new  trial  must  be  had  in 
this  case,  the  parties  can  produce  their  proofs 
as  to  the  amount  of  material  that  was  to  be 
used  In  this  building  that  was  reasonably 
necessary  for  It,  and  it  will  be  unnecessary 
for  us  to  further  consider  that  point  here. 

The  judgment  must  be  reversed,  and  a 
new  trial  will  be  granted.  The  plaintiff  will 
be  entitled  to  a  judgment  against  the  con- 
tractor for  whatever  amount  may  be  found 
due  from  him  to  it.  We  assume,  from  what 
we  gather  from  the  record,  that  there  Is  no 
reason  for  a  new  trial  as  to  the  lieu;  but, 
since  a  new  trial  must  be  had,  it  may  be  on 
the  whole  case,  and,  If  the  plaintiff  should 
conclude  that  it  has  evidence  to  establish  its 
lien  within  the  purview  of  the  law  as  herein 
construed,  It  may  again  be  heard  on  that  is- 
sue. 


Judgment  is  reversed,  and  a  new  trial 
granted.  Costs  awarded  in  favor  of  appel- 
lants. 

SULLIVAN,  J.,  concurs. 


WILKINSON  v.  BETHEL. 
(Supreme  Court  of  Idaho.  Dec.  18,  1907.) 

Tbial— Findings  of  Co  ubt— Sufficiency. 

Under  the  conditions  of  the  pleadings  in 
this  case,  held,  that  the  following  findings  of 
fact  are  sufficient  to  support  a  judgment  of 
dismissal  in  favor  of  defendant:  That  plain- 
tiff did  not  purchase  or  pay  for  the  30.000  shares 
which  plaintiff  claims  defendant  holds  in  trust 
for  him ;  that  the  allegations  of  plaintiffs  com- 
plaint herein  are  not  supported  by  the  evidence, 
and  are  untrue;  that  the  allegations  of  defend- 
ant's affirmative  defense  are  proven,  and  true." 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §  927.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Nez  Perce 
County;  Edgar  C.  Steele,  Judge. 

Action  by  George  W.  Wilkinson  against  J. 
H.  Bethel.  Judgment  of  dismissal  and  plain- 
tiff appeals.  Affirmed. 

John  O.  Bender,  for  appellant  Daniel 
Needham,  for  respondent 

AILSHIE,  C.  J.  This  is  an  appeal  from 
the  Judgment  The  assignments  of  error  go 
to  the  sufficiency  of  the  findings  to  support 
the  judgment.  The  only  allegation  in  the 
complaint  Is  as  follows:  "That  on  or  about 
September  20,  1905,  plaintiff  purchased  from 
the  Ozark  Mining  &  Milling  Company,  Lim- 
ited, a  corporation,  50,000  shares  of  its  capi- 
tal stock,  and  paid  the  full  purchase  price 
therefor,  $250,  and  said  corporation  Issued 
40,000  shares  of  said  stock  to  the  defendant, 
and  said  defendant  still  holds  30,000  shares 
of  said  stock  for  the  plaintiff."  To  this 
complaint  defendant  answered  as  follows: 
"Defendant  denies  that  on  or  about  Septem- 
ber 20,  1905,  plaintiff  purchased  from  the 
Ozark  Mining  &  Milling  Company,  Limited, 
a  corporation,  50,000  shares  of  its  capital 
stock,  or  any  other  number  of  shares  or  at 
all,  or  that  plaintiff  paid  the  full  purchase 
price  therefor,  $250,  or  any  other  purchase 
price  or  amount  whatever  or  at  all.  Defend- 
ants admit  that  said  corporation  issued  40.- 
000  shares  of  its  capital  stock  to  him.  De- 
fendant denies  that  he,  said  defendant,  still 
holds  30,000  shares  of  said  stock  for  the 
plaintiff,  or  that  he  ever  at  any  time  or  at 
all  held  any  stock  whatever  or  at  all  for 
the  plaintiff;  and  for  a  separate  and  special 
defense  to  plaintiffs  cause  of  action  defend- 
ant alleges  that  he  is  the  owner  and  bolder 
of  30,500  shares  of  the  corporation  stock  of 
the  said  Ozark  Mining  &  Milling  Company, 
Limited."  The  cause  was  tried  to  the  court 
without  a  jury,  and  at  the  close  of  the  trial 
the  court  made  and  caused  to  be  filed  a  doc- 
ument entitled,  "Judgment  of  dismissal," 
the  principal  portion  of  which  is  a  recital  of 


Digitized  by 


Googl< 


28 


03  PACIFIC  REPORTER. 


(Idaho 


facts  the  court  finds  from  the  evidence,  end- 
ing with  the  conclusion  of  law  "that  the  de- 
fendant does  not  hold  30,000  shares  of  the 
capital  stock  of  the  Ozark  Mining  &  Milling 
Company  in  trust  for  plaintiff,  or  otherwise, 
or  at  all  for  plaintiff."  The  greater  part  of 
the  findings  is  with  reference  to  some  pur- 
ported agreement  or  contract  that  had  been 
entered  into  between  the  plaintiff  and  his 
father  and  one  C.  A.  N  eh  r hood  In  regard  to 
the  purchase  of  something  like  150,000  shares 
of  the  capital  stock  of  the  Ozark  Mining  & 
Milling  Company.  None  of  these  findings 
have  the  slightest  reference  to  the  issues  as 
made  by  the  pleadings  (if,  indeed,  any  Is- 
sues were  made  by  the  pleadings).  They 
were  outside  of  the  Issues  entirely,  and  not 
responsive  thereto,  and  can  in  no  way  sup- 
port the  Judgment  in  this  case.  The  only 
findings  which  in  any  way  refer  to  or  are  re- 
sponsive to  the  issues  are  as  follows :  "That 
plaintiff  did  not  purchase  or  pay  for  the  30,- 
000  shares  which  plaintiff  claims  defendant 
holds  in  trust  for  him;  that  the  allegations 
of  plaintiff's  complaint  herein  are  not  sup- 
ported by  the  evidence  and  are  untrue ;  that 
the  allegations  of  defendant's  affirmative  de- 
fense are  proven  and  true." 

It  will  be  seen  at  once  that  the  pleadings 
and  findings  In  this  case  were  rather  scant, 
and  it  is  uncertain  as  to  just  what  issue  was 
being  tried.  The  evidence  is  not  in  the  rec- 
ord. We  are  inclined  to  think,  however,  that 
whatever  Issues  were  Joined  by  the  pleadings 
are  covered  by  the  foregoing  findings  of  fact. 
Under  the  rule  as  adopted  by  this  court  In 
Eastwood  v.  Standard  Mines  &  Milling  Com- 
pany, 11  Idaho,  195,  81  Pac.  382,  that  the  ap- 
pellate court  will  give  to  the  findings  of  the 
trial  court  the  most  liberal  construction  con- 
sonant with  the  language  employed  in  order 
to  uphold  the  judgment,  we  are  inclined  to 
hold  that  the  findings  in  this  case  are  suffi- 
cient to  cover  whatever  issues  were  made 
and  to  support  the  judgment  in  favor  of  the 
defendant. 

Judgment  affirmed,  wltn  costs  In  favor  of 
respondent 

SULLIVAN,  J.,  concurs. 


In  re'McVAT'S  ESTATE. 
(Supreme  Court  of  Idaho.   May  20,  1907.  On 
Rehearing,  Jan.  8,  1908.) 

1.  Appeal — Review — Harmless  Error. 

Under  the  facts  of  this  case,  Ae<&,  that 
where  a  widow  makes  application  to  have  a 
homestead  set  apart  out  of  the  real  estate  be- 
longing to  the  estate  of  her  deceased  husband, 
and  the  probate  court  refuses  to  grant  the  peti- 
tion and  an  appeal  is  taken  to  the  district  court, 
where  a  demurrer  is  interposed  to  the  petition 
on  the  ground  that  it  does  not  state  facts  suffi- 
cient to  entitle  her  to  a  homestead,  and  the 
court  sustains  such  demurrer  and  permits  the 
petitioner  to  amend  her  petition,  where  it  ap- 
pears that  the  petition  was  sufficient  without 
any  amendment,  the  cause  will  not  be  reversed 


on  the  ground  of  the  error  of  the  court  in  per- 
mitting an  amendment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |{  4106,  4107.] 

2.  Same. 

As  both  parties  proceeded  upon  the  theory 
that  the  district  court  might  try  this  matter  de 
novo,  it  is  not  necessary  for  us  to  decide  wheth- 
er on  such  appeals  the  district  court  may  try 
the  case  anew. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  H  1054,  1055.] 

3.  Same— Bond— Deposit  of  Monet. 

Under  the  provisions  of  section  4778,  Rev. 
St.  1887,  a  deposit  of  money  equal  to  the 
amount  of  the  required  undertaking  may  be  re- 
ceived in  the  place  of  the  undertaking  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  |  2071.] 

4.  Homestead— Rights  of  Widow— Separa- 
tion of  Husband  ano  Wife. 

Under  the  facts  of  this  case,  held,  that  the 
separation  of  the  husband  and  wife  was  not 
permanent  and  was  caused  by  his  cruel  and 
inhuman  treatment,  and  that  such  separation 
was  not  voluntary,  and  not  intended  by  her  to 
be  permanent 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Homestead,  {  264.] 

5.  Appeal— Review— Immaterial  Errors. 

Under  the  provisions  of  section  4231,  Rev. 
St  1887,  the  court  in  every  stage  of  an  action 
must  disregard  any  error  or  defect  in  the  pro- 
ceedings which  does  not  affect  the  substantial 
right  of  the  parties. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  ||  4029,  4033.] 

6.  Homestead— Property  Subject. 

Held,  that  the  real  estate  referred  to  at  the 
time  of  the  decedent's  death  could  have  been 
selected  for  a  homestead  under  the  laws  of  this 
state  by  either  himself  or  his  wife. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  25.  Homestead,  H  286-289.] 

7.  Judgment— Effect— Probate  Courts— Ju- 
risdiction. 

Article  5,  f  21,  of  the  Constitution,  grants 
to  the  probate  court  exclusive,  original  jurisdic- 
tion in  ali  matters  of  probate,  and,  as  to  such 
matters,  the  probate  court  is  a  court  of  record, 
and  to  the  judgments,  records,  and  proceedings 
of  which  absolute  verity  is  attached. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  30,  Judgment,  f  1154.]  .      .  .. 

8.  Courts— District  Courts. 

Article  5,  f  20,  of  the  Constitution,  grants 
to  district  courts  original  jurisdiction  in  all 
cases,  both  at  law  and  in  equity,  and  such  ap- 
pellate jurisdiction  as  may  be  conferred  by  law, 
from  which  a  clear  distinction  is  drawn  between 
"in  all  cases  both  at  law  and  in  equity,"  and 
"matters  of  probate,  settlement  of  estates  of  de- 
ceased persons  and  appointment  of  guardians." 

i  9.  Same. 

■  Under  article  5,  f  20,  the  Legislature  is  the 
sole  and  exclusive  judge  as  to  the  extent  and 
scope  of  the  appellate  jurisdiction  that  it  will 
confer  upon  district  courts.  It  may  limit  it 
to  any  case,  or  class  of  cases,  or  subject-matter, 
or  it  may  not  grant  any  at  all ;  but  the  Legis- 
lature cannot  grant  to  the  district  court  original 
jurisdiction  to  hear  and  determine  matters  of 
probate  and  settlement  of  estates  of  deceased 
persons. 

10.  Same  —  "Trial  De  Novo"  —  District 
Courts. 

Trial  de  novo,  as  used  in  Laws  1903,  p.  372, 
means  "to  try  anew,"  or,  "a  second  time'f ;  that 
|  is,  to  retry  the  case  upon  the  original  papers, 
J  and  upon  the  same  issues  as  the  case  was  tried 
|  in  the  probate  court 
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11.  Same— Appeal  from  Probate  Coubt. 
Under  this  statute  and  the  Constitution,  If 

an  appeal  is  taken  upon  a  probate  matter  upon 
questions  of  law  alone,  the  district  court  may 
review  such  questions  of  law  which  appear  upon 
the  face  of  the  record,  and  may  affirm  or  reverse 
the  decision  of  the  probate  court.  When  an  ap- 
peal is  taken  upon  both  questions  of  law  and 
fact,  if  the  court  should  affirm  the  action  of  the 
probate  court  upon  questions  of  law,  the  cause 
may  then  be  tried  upon  the  same  questions  of 
fact  as  were  raised  in  the  probate  court,  in  the 
wime  way  as  other  cases  are  tried  in  the  district 
court. 

12.  Homestead— Setting  Apabt— Rights  of 
Surviving  Wife. 

A  petition  to  set  aside  a  homestead,  under 
the  provisions  of  Rev.  St.  1887,  5  5441,  which 
sets  forth  the  making  and  return  of  the  inven- 
tory of  the  decedent,  the  description  and  owner- 
ship of  the  real  property  returned  in  the  inven- 
tory, that  such  property  was  the  property  of 
the  deceased  and  that  its  value  did  not  exceed 
$5,000,  and  that  no  homestead  had  ever  been 
designated  or  selected  by  deceased  or  his  widow 
during  his  lifetime,  is  sufficient  to  entitle  the 
widow  to  have  the  property  therein  described 
set  off  as  a  probate  homestead. 

13.  Same— Probate  Homestead. 

Under  the  provisions  of  Rev.  St  1887,  || 
5440,  5441,  a  probate  homestead  is  one  to  be 
created  by  the  probate  court  out  of  real  prop- 
erty belonging  to  the  decedent  which  was  sub- 
ject to  a  homestead  at  the  time  of  the  death  of 
the  decedent,  and  its  value  is  less  than  $5,000, 
and  was  of  such  property  as  might  have  been  oc- 
cupied as  a  home  at  the  time  of  the  decedent's 
death. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
voL  25,  Homestead,  H  286-288.] 

14.  Courts  —  Probate     Courts  —  Decree  — 
Bond. 

Where  the  probate  court  in  a  probate  mat- 
ter enters  one  judgment  and  includes  therein 
more  than  one  order  and  the  appeal  is  taken 
from  the  Judgment  only  one  bond  or  one  de- 
posit of  $100  under  section  1  of  the  act  of 
March  11,  1903  (Laws  1903,  p.  872),  is  required. 

15.  Appeal — Correcting  Record— Bond. 
Where  an  appeal  is  taken  to  the  district 

court  from  the  probate  court  and  the  probate 
court  fails  to  transmit  to  the  district  court  the 
undertaking  on  appeal  or  the  deposit  in  lieu 
thereof,  the  district  court  may,  when  it  is  so 
made  to  appear,  direct  the  probate  court  to 
transmit  such  undertaking  or  deposit  to  the 
district  court 

16.  Courts— Appeal  from  Probate  Court- 
Judgment  of  District  Coubt. 

A  judgment  entered  in  the  district  court  in 
a  probate  matter  on  appeal  from  the  probate 
court  is  to  be  executed  by  the  district  court 
certifying  such  judgment  to  the  probate  court, 
with  direction  to  execute  the  same  in  accordance 
with  the  terms  thereof. 

17.  Appeal— Review— Rulings. 

Where  evidence  has  been  admitted  which 
becomes  immaterial  under  the  law,  it  is  not 
error  for  the  district  court  to  admit  the  same. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  ||  4029,  4033.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Fremont  Coun- 
ty; J.  M.  Stevens,  Judge, 

In  the  matter  of  the  estate  of  David  H.  Mc- 
Vay, deceased.  Petition  of  the  widow  to  have 
a  homestead  set  aside  granted,  and,  from  the 
order  granting  the  same,  certain  of  the  heirs 
appeal.  Affirmed. 

Caleb  Jones,  for  appellant  Soule  A  Soule, 
for  respondents. 


SULLIVAN,  J.  This  Is  an  appeal  from  the 
judgment  of  the  district  court  setting  aside 
certain  real  estate  and  personal  property  to 
Americas  J.  McVay,  widow  of  David  H.  Mc- 
Vay,  deceased,  and  holding  that  said  proper- 
ty Is  community  property  of  the  said  Mo- 
Vays;  It  having  been  acquired  by  them  dur- 
ing the  existence  of  their  marriage.  It  ap- 
pears from  the  record  that  the  said  McVays 
were  married  at  Edgemont,  S.  D.,  In  1897, 
and  soon  after  came  to  Idaho.  On  the  21st 
of  July,  1898,  they  settled  upon  the  land  in 
controversy,  which  at  that  time  was  unsur- 
veyed  public  land.  Mrs.  McYay  at  that  time 
paid  one  George  Summers  $205  from  her  sepa- 
rate estate  for  his  squatter's  right  to  said 
land.  Thereafter  David  H.  McVay  entered 
said  land  under  the  desert  and  homestead 
laws  of  the  United  States,  and  by  reason  of 
such  entries  acquired  title  to  said  land  from 
the  United  States  while  he  and  his  said  wife 
were  residing  upon  said  land.  The  record 
shows  that  Mrs.  McVay  resided  upon  said 
land  with  the  deceased  until  she  was  compel- 
led by  his  cruel  treatment  toward  her  to  leave 
his  home,  and  reside  elsewhere.  It  appears 
from  the  record  that  the  McVays  entered  in- 
to some  kind  of  an  arrangement  on  or  about 
November  9, 1904,  whereby  he  was  to  furnish 
her  $1,500,  and  she  was  to  go  away;  that 
some  time  in  November  she  left  her  home, 
and  went  to  the  state  of  Missouri,  and  there- 
after returned  to  Colorado,  and  came  back  to 
Idaho  In  1905.  It  appears  that  in  March, 
1906,  McVay  leased  the  land  and  personal 
property  in  question  to  one  Oleson.  Oleson 
took  possession  thereof,  and  McVay  resided 
there  with  him  until  about  the  middle  of 
May,  when  he  became  sick  and  went  to  St 
Anthony,  the  county  seat  of  the  county  in 
which  said  land  was  situated.  He  remained 
there  some  weeks,  and  was  finally  taken  to 
St  Mark's  Hospital,  In  Salt  Lake  City,  Utah, 
where  he  died  on  the  18th  or  14th  day  of  July, 
1905.  His  remains  were  brought  back  to  Fre- 
mont county,  Idaho,  and  burled  there.  It  ap- 
pears that  on  the  13th  day  of  June,  1905,  the 
eald  David  H.  McVay  executed  his  last  will 
and  testament,  bequeathing  to  said  Levi  Ole- 
son all  of  his  property,  both  real  and  personal, 
which  will  and  testament  was  filed  in  the 
probate  court  of  Fremont  county  on  the  20th 
day  of  July,  1905,  and  the  time  fixed  for  hear- 
ing the  petition  for  admitting  said  will  to 
probate.  At  the  time  fixed,  at  the  request 
of  the  attorney  for  the  petitioner,  the  matter 
was  postponed  until  the  11th  day  of  Septem- 
ber, 1905.  It  seems  that  a  contest  had  been 
filed  prior  thereto,  but  the  will  was  admitted 
to  probate  on  the  15th  day  of  September,  1905. 
Thereafter,  on  the  17th  day  of  October,  1906, 
the  widow  presented  her  petition,  praying 
that  the  court  select,  designate,  and  set  apart 
a  homestead  out  of  the  real  property  of  the 
deceased  for  her  exclusive  use  and  benefit, 
which  matter  was  presented  to  the  court  and 
taken  under  advisement,  and  was  thereafter 
denied  by  the  court   Thereafter  an  appeal 
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was  taken  to  the  district  court  from  said  or-  • 
der  refusing  to  set  apart  a  homestead  to  the 
said  widow,  aud  also  from  an  order  refusing 
to  set  apart  the  exempt  personal  property  to 
said  widow.  Thereafter  the  executor  demur- 
red to  the  petition  of  the  widow,  on  the  ground 
that  her  petition  did  not  state  facts  sufficient 
to  entitle  tier  to  a  homestead  or  to  the  relief 
demanded  or  to  any  relief  whatever,  and  that 
said  petition  did  not  state  facts  sufficient  to 
give  the  court  jurisdiction  to  select,  designate, 
or  set  apart  or  cause  to  be  recorded  a  home- 
stead out  of  the  property  of  the  estate  of  said 
decedent.  On  the  7th  day  of  June,  1906,  the 
court  sustained  said  demurrer,  and,  over  the 
objection  of  the  attorneys  for  the  executor, 
permitted  counsel  to  amend  said  petition,  and 
on  the  following  day  the  matter  came  on  reg- 
ularly for  hearing,  and  a  jury  of  12  men  were 
impaneled  to  render  an  advisory  verdict  to 
the  court.  Counsel  for  the  executor  there- 
ui>on  moved  that  the  appeal  be  dismissed  on 
the  ground  that  no  undertaking  had  been  filed 
or  deposit  made,  which  motion  was  denied. 
Thereafter  a  number  of  witnesses  were  sworn 
and  testified,  and  certain  documentary  evi- 
dence introduced.  The  following  interroga- 
tories were  submitted  to  the  jury  for  their 
answers,  and  the  answer  to  each  interrogatory 
Immediately  follows  it,  to  wit:  "Q.  Did  Da- 
vid H.  McVay  give  his  consent  and  approval 
to  his  wife's  going  away  from  their  home  in 
Fremont  county,  Idaho?  A.  Yes.  Q.  Was 
Americus  J.  McVay,  on  account  of  her  hus- 
band's cruel  treatment  towards  her,  compelled 
to  abandon  her  home  with  him?  A.  Yes.  Q. 
Was  the  absence  of  Americus  J.  McVay  from 
her  home  with  her  husband  enforced  by  his 
cruel  treatment  of  her?  A.  Yes.  Q.  Where 
did  Americus  J.  McVay  reside  at  the  time  of 
and  immediately  prior  to  the  death  of  David 
H.  McVay?  A.  In  Colorado.  Q.  If  there  was 
a  division  of  the  property,  was  it  made  with 
a  view  to  a  permanent  separation?  A.  No. 
Q.  Did  David  H.  McVay  and  Americus  J. 
McVay  agree  to  separate  as  husband  and  wife 
and  live  apart?  A.  Yes;  by  fear.  Q.  If  you 
find  that  they  did  so  separate,  was  such  sepa- 
ration mutually  intended  to  be  permanent? 
A.  No.  Q.  If  you  find  that  they  did  so  sepa- 
rate, was  such  separation  voluntary?  A.  No. 
Q.  If  you  find  that  they  did  so  separate,  did 
they  thereafter  look  to  one  another  for  aid 
and  support?  A.  Yes.  Q.  If  you  find  that 
they  separated,  did  they  thereafter  conduct 
their  business  entirely  independent  of  one 
another?  A.  Yes- ;  for  the  time  being.  Q.  At 
the  time  of  his  death  did  David  H.  McVay 
reside  upon  the  premises  in  question?  A. 
He  was  away  temporarily  from  home.  Q. 
Did  David  H.  McVay  before  his  death  leave 
said  premises  with  the  intention  of  taking  up 
his  residence  elsewhere?  A.  No."  The  court 
thereafter  made  its  findings  of  fact  and  con- 
clusions of  law,  and  entered  judgment  setting 
apart  all  of  the  real  estate  and  personal  prop- 
erty to  the  widow.  The  appeal  is  from  that 
judgment 


A  number  of  errors  are  assigned  and  a 
reversal  of  the  judgment  is  asked:  The  first 
and  second  errors  relate  to  the  action  of  the 
district  court  In  permitting  the  petitioner  to 
amend  her  petition  to  set  apart  a  homestead, 
and  making  such  amendment  by  a  paster  slip 
attached  to  the  original  petition.  We  are 
not  advised  as  to  just  what  such  amendment 
was,  although  we  have  two  papers  In  the 
transcript,  one  entitled  "Petition  to  Set  Apart 
Homestead,"  and  the  other  entitled,  "Amend- 
ed Petition  to  Set  Apart  Homestead,"  but  the 
provisions  of  the  amendment  are  not  set 
forth.  In  our  view  of  the  matter,  either  the 
petition  or  the  amended  petition  was  suffi- 
cient to  warrant  the  court  in  passing  upon 
the  question  whether  a  homestead  should  be 
set  apart  to  the  widow  or  not.  The  record 
shows  that  the  application  of  the  widow  to 
have  a  homestead  set  apart  was  contested, 
and  considerable  evidence  was  Introduced  pro 
and  con.  Before  proceeding  further,  how- 
ever, we  will  say  that,  as  no  amendment  was 
required  to  give  the  court  jurisdiction  to  act 
on  said  petition,  the  amendment  did  not  af- 
fect It  one  way  or  the  other.  As  both  parties 
proceeded  upon  the  theory  that  the  district 
court  might  try  said  matter  anew,  or  de 
novo,  we  shall  proceed  upon  that  theory  with- 
out deciding  whether  on  such  appeals  the  dis- 
trict court  may  try  the  case  anew. 

A  motion  to  dismiss  the  appeal  on  the 
ground  that  no  undertaking  had  been  filed 
on  the  appeal  from  the  probate  to  the  dis- 
trict court  was  made  by  counsel  for  the  ex- 
ecutor, which  was  resisted  by  the  petitioner. 
It  appears  that  the  petitioner,  Instead  of  fil- 
ing an  appeal  bond  on  the  appeal  from  the 
probate  court  to  the  district  court,  had  de- 
posited the  required  amount  of  cash  with  the 
probate  judge,  and  in  the  record  sent  up  to 
the  district  court  that  fact  was  not  shown, 
but  was  made  to  appear  on  the  hearing  of 
the  motion.  There  was  no  error  In  the  ac- 
tion of  the  court  in  denying  such  motion,  as 
a  deposit  of  money  Is  authorized  by  the  pro- 
visions of  section  4778,  Rev.  St.  1887,  in- 
stead of  the  undertaking. 

A  number  of  errors  are  assigned  going  to 
the  admission  of  certain  evidence.  While 
some  of  the  evidence  was  immaterial,  we  do 
not  think  It  In  any  way  prejudiced  the  rights 
of  the  contestant.  The  theory  advanced  by 
counsel  for  the  contestant  is  that  there  was 
an  agreement  of  separation  between  the  peti- 
tioner and  her  husband  whereby  their  prop- 
erty rights  were  all  settled  and  adjusted,  and 
that  the  petitioner  was  paid  $1,500  as  her 
part  of  the  community  property,  and  that 
they  separated  with  the  purpose  and  inten- 
tion never  to  reside  together  again.  The 
questions  involved  in  said  separation  and  the 
adjustment  of  their  property  rights  were  sub- 
mitted to  a  Jury,  and  the  Jury  found,  in  sub- 
stance, that  the  deceased  gave  his  consent 
and  approval  to  his  wife's  going  away  from 
their  home  in  Fremont  county;  that  on  ac- 
count of  his  cruel  treatment  she  was  corn- 
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pelled  to  abandon  her  home  with  him,  and 
her  absence  from  her  home  was  enforced  by 
his  cruel  treatment  of  her ;  that  the  division 
of  property  that  was  made  was  not  made 
with  a  view  of  permanent  separation;  that 
she  agreed  to  separate  from  her  husband  and 
live  apart  through  fear,  and  that  such  sep- 
aration was  not  mutually  intended  to  be  per- 
manent, and  was  not  voluntary ;  that  at  the 
time  of  the  death  of  McVay  he  was  away 
temporarily  from  the  premises  sought  to  be 
set  aside  as  a  homestead,  and  that  he  did 
not  leave  said  premises  with  the  intention  of 
taking  up  his  residence  elsewhere.  Those 
findings  were  all  in  favor  of  the  contention 
of  the  respondent.  After  an  examination  of 
the  evidence,  we  are  satisfied  that  it  sup- 
ports the  special  findings  of  the  jury  and  the 
findings  deduced  therefrom  by  the  court. 
While  there  may  have  been  some  technical 
error  in  the  admission  and  rejection  of  some 
of  the  evidence  introduced  and  offered,  we 
do  not  think  it  sufficient  to  demand  a  re- 
versal of  the  judgment;  for,  under  the  pro- 
visions of  section  4231  of  the  Revised  Stat- 
utes of  1887,  it  is  provided  that  any  error  or 
defect  must  be  disregarded  when  it  does  not 
affect  the  substantial  rights  of  the  parties, 
and  that  no  judgment  should  be  reversed  or 
affected  by  reason  of  such  error  or  defect. 
We  think,  under  the  facts  of  this  case,  that 
the  petitioner  or  widow  is  entitled  to  have  a 
homestead  and  all  exempt  property  set  apart 
to  her. 

It  appears  from  the  evidence  that  the  real 
estate  described  in  the  petition  was  the  home 
and  residence  of  the  deceased;  that  he  had 
leased  It  for  one  year  to  Mr.  Oleson,  from 
March,  1905;  that  he  left  it  temporarily  In 
May  because  of  sickness :  that  he  grew  worse, 
and  was  taken  to  Salt  Lake  to  a  hospital  to 
be  treated  ;  that  he  died  therein  July  1905. 
From  the  facts  as  shown  by  the  evidence,  the 
deceased  or  his  wife  might  have  had  said 
real  property  set  apart  as  a  homestead  at  the 
date  of  his  death.  They  were  only  temporar- 
ily absent  therefrom.  As  this  matter  was 
tried  upon  the  theory  that  the  probate  court 
had  no  authority  to  set  aside  a  homestead 
unless  out  of  property  which  could,  under 
the  law,  have  been  selected  as  a  homestead 
at  the  date  of  decedent's  death,  the  facts  of 
this  case  bring  it  clearly  within  that  theory 
or  contention,  and  for  that  reason  we  are  not 
required  to  decide  that  question. 

We  have  examined  all  of  the  assigned  er- 
rors, and  find  nothing  that  would  warrant  a 
reversal  of  the  judgment  of  the  trial  court. 
That  judgment  is  therefore  affirmed,  with 
costs  In  favor  of  the  petitioner. 

AILSHIE,  C.  J.,  concurs. 

On  Rehearing. 

STEWART,  J.  A  rehearing  was  granted 
in  this  case,  and  the  cause  was  argued  orally, 
and  all  the  questions  presented  by  the  appeal 
have  been  fully  considered  by  the  court. 


Counsel  contend  that  the  original  opinion 
falls  to  pass  upon  a  number  of  questions  pre- 
sented by  the  record,  and  on  other  questions 
considered  by  the  court  a  correct  conclusion 
was  not  reached.  We  have  therefore  deemed 
It  advisable  to  take  up  all  the  assignments  of 
error  and  decide  them.  The  facts  are  stated 
in  the  opinion  delivered  by  Justice  SULLI- 
VAN. 

When  the  cause  reached  the  district  court 
on  appeal  upon  questions  of  both  law  and 
fact,  a  demurrer  was  filed  to  the  petition, 
asking  that  a  homestead  be  set  off  to  Ameri- 
cus  J.  McVay.  This  demurrer  was  sustained 
by  the  district  court,  and  permission  was  giv- 
en the  respondent  to  amend  the  petition  by 
"paster  slip."  The  record,  however,  shows 
that  an  amended  petition  was  filed  in  the 
district  court.  No  motion  was  made  to  strike 
the  amended  petition  from  the  files,  nor  was 
any  objection  made  to  the  amended  petition, 
on  the  ground  that  the  same  was  not  made 
or  filed  In  accordance  with  the  permission  of 
the  court  Just  what  an  amendment  by  "pas- 
ter slip"  means  we  are  unable  to  say;  but 
presume  the  court  Intended  that  the  amend- 
ment might  be  pasted  on  to  the  original  pe- 
tition ;  but  it  Is  immaterial  in  this  case  just 
what  an  amendment  by  "paster  slip"  means, 
for  the  reason  that  an  amended  petition  was 
filed. 

The  appellant  assigns  as  error  the  action 
of  the  court  in  allowing  the  respondent  to 
amend  her  petition  In  the  district  court  This 
assignment  of  error  involves  the  question  of 
raising  new  Issues  on  appeal  in  the  district 
court  and  of  the  amendment  of  pleadings. 
An  examination  of  sections  20  and  21  of  arti- 
cle 5  of  the  Constitution  discloses  at  once  the 
fact  that  the  f ramers  of  that  instrument  saw 
fit  to  classify  "matters  of  probate,  settlement 
of  estates  of  deceased  persons  and  appoint- 
ment of  guardians"  as  separate,  distinct,  and 
aside  from  "cases  at  law  and  In  equity,"  over 
which  they  gave  the  district  court  "original 
Jurisdiction."  It  will  also  be  seen  from  sec- 
tion 20  that  "in  ail  cases,  both  at  law  and  in 
equity,"  from  which  they  have  clearly  dis- 
tinguished "matters  of  probate,  settlement  of 
estates  of  deceased  persons  and  appointment 
of  guardians,"  the  district  court  has  "origi- 
nal jurisdiction,"  and  that  in  all  other  mat- 
ters that  the  Legislature  might  provide  for 
being  heard  In  district  courts  the  jurisdiction 
should  be  solely  "appellate."  The  words 
"original  Jurisdiction"  and  "appellate  Juris- 
diction" as  employed  In  section  20  are  used 
in  the  clearest  and  most  unequivocal  contra- 
distinction to  each  other.  By  section  21  the 
probate  courts  are  given  the  sole  and  exclu- 
sive "original  jurisdiction"  in  all  matters  of 
probate.  As  to  those  matters,  the  probate 
court  Is  a  court  of  record,  to  the  judgment, 
records,  and  proceedings  of  which,  in  such 
matters,  absolute  verity  Is  attached  In  every 
respect  as  fully  and  completely  as  can  attach 
to  the  records,  judgments,  and  proceedings 
I  of  district  courts  or  other  courts  of  record. 
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Clark  v.  Rossier,  10  Idaho,  348,  78  Pac  358; 
In  re  Elmer  and  Alva  Brady,  10  Idaho,  366, 
79  Pac.  75.  Under  section  20,  art.  5,  of  the 
Constitution,  the  Legislature  is  the  sole  and 
exclusive  judge  as  to  the  extent  and  scope 
of  the  "appellate  jurisdiction"  that  they  will 
confer  upon  district  courts.  In  other  words, 
they  may  limit  it  to  any  case  or  class  of  cas- 
es, or  subject-matter  they  may  see  fit,  or  they 
may  not  grant  any  at  all ;  but  it  was  never 
intended  by  this  or  any  other  provision  of  the 
Constitution  that  the  Legislature  could  cir- 
cumvent the  clearest  provisions  and  Intent  of 
that  Instrument  by  giving  to  the  district 
court,  under  the  guise  of  the  right  to  try  ap- 
peals, what  amounts  to  an  original  jurisdic- 
tion to  hear  and  determine  matters  of  pro- 
bate and  settlement  of  estates  of  deceased 
persons. 

It  must  be  assumed  that  the  Legislature 
when  it  passed  the  act  of  March  11,  1903 
(Sess.  Laws  1903,  p.  372),  providing  for  a 
trial  "de  novo"  in  the  district  court,  on  ap- 
peal from  the  probate  court,  in  probate  mat- 
ters, was  acting  within  the  purview  of  the 
Constitution,  and  did  not  intend  to  go  any 
further  than  to  provide  for  the  exercise  of 
the  "appellate  jurisdiction"  of  the  district 
court.  Proceeding  upon  that  assumption,  let 
us  see  what  trial  "de  novo"  means.  It  Is  de- 
fined in  Cyc.  and  Rapalje  &  L.  L.  Dictionary 
as  "anew;  a  second  time."  In  Paul  v.  Arm- 
strong. 1  Nev.  96,  the  court,  in  considering  the 
meaning  of  this  term,  said:  "The  statute 
says  that  upon  an  appeal  the  case  shall  be 
tried  de  novo  in  the  appellate  court  That 
is,  as  I  understand  it,  in  the  same  manner, 
with  the  same  effect,  and  upon  the  Issues 
tried  in  the  court  below."  It  would  seem  that 
the  correct  doctrine  Is  stated  by  the  Texas 
Court  of  Appeals  in  Ex  parte  Morales,  53  S. 
\V.  107,  wherein  the  court  held  that  a  trial 
"de  novo"  on  appeal  requires  "that  appeals 
be  tried  upon  the  original  papers  and  upon 
the  same  issues  had  below."  It  Is  axiomatic 
that  a  cause  or  an  issue  cannot  be  tried  de 
novo  that  has  never  been  tried.  Southern 
Pac.  Co.  v.  Sup.  Court,  59  Cal.  471.  If  there 
is  no  issue,  there  can  be  no  case-made.  "Ap- 
pellate jurisdiction,"  as  used  in  section  20 
of  the  Constitution,  is  the  direct  antithesis  of 
the  words  "original  jurisdiction"  In  the  same 
section.  In  the  latest  edition  of  Bouvier's 
Law  Dictionary  the  words  "appellate  juris- 
diction" are  defined  as  follows:  "The  juris- 
diction which  a  superior  court  has  to  rehear 
causes  which  have  been  tried  in  inferior 
courts."  Similar  definitions  are  given  in  nu- 
merous cases  reported  from  the  courts.  See 
State  ex  rel.  Williams  v.  Anthony,  65  Mo. 
App.  543;  State  v.  Baker,  19  Fla.  19;  In 
re  Jessup's  Estate,  81  Cal.  408,  21  Pac.  976, 
22  Pac.  742,  1028,  6  L.  R  A  594;  Dodds 
v.  Duncan,  12  Lea  (Term.)  731;  People  v. 
City  of  Chicago,  193  111.  577,  62  N.  E.  198. 
The  very  expression,  "appellate  jurisdiction," 
refutes  and  contradicts  any  idea  of  filing  new 
pleadings,  and  framing  and  settling  Issues  in 


a  court  of  such  jurisdiction.  The  amend- 
ments of  pleadings  and  filing  new  pleadings 
and  joining  Issues  suggest  at  once  to  the 
practitioner  a  court  of  "original  jurisdiction" 
as  the  forum  in  which  such  practice  and  pro- 
cedure is  taking  place.  It  is  a  practice  and 
procedure  not  usually  or  ordinarily  invoked 
or  countenanced  in  courts  exercising  only  ap- 
pellate jurisdiction,  and  we  are  not  prepared 
to  believe  that  the  framers  of  the  Constitu- 
tion ever  intended  to  use  the  phrase  In  any 
uncommon,  unusual,  or  extraordinary  sense. 
Amendments  should  not  be  allowed  in  the 
district  court  on  appeal  from  the  probate 
court  in  a  probate  matter.  Section  3  (page 
373)  of  the  act  of  March  11, 1903,  supra,  pro- 
vides: "The  appeal  may  be  taken  either  up- 
on questions  of  both  law  and  fact  If  taken 
upon  questions  of  law  alone,  the  district  court 
may  review  any  such  questions  which  suffi- 
ciently appears  upon  the  face  of  the  record 
or  proceeding  without  the  aid  of  a  bill  of 
exception,  but  no  bill  of  exceptions  shall  be 
allowed  or  granted  in  the  probate  court  in 
probate  matters.  If  the  appeal  be  upon  ques- 
tions of  both  law  and  fact,  the  trial  in  the 
district  court  shall  be  de  novo."  That  is,  if 
the  appeal  is  taken  upon  questions  of  law 
alone,  the  district  court  will  review  such 
questions  of  law  as  were  raised  in  the  pro- 
bate court  upon  the  record,  but  will  not  per- 
mit any  new  questions  of  law  to  be  raised. 
If  the  district  court  sustains  the  appellant's 
views,  then  the  judgment  will  be  reversed, 
and  the  probate  court  directed  to  proceed  ac- 
cordingly. If,  however,  the  district  court  af- 
firms the  judgment  of  the  probate  court,  then 
the  same  Is  certified  back  to  the  probate 
court  with  the  decision  thereon.  If  the  ap- 
peal be  taken  upon  questions  of  both  law  and 
fact  then  the  district  court  proceeds  to  tryt 
first  the  questions  of  law,  and.  If  the  cause 
Is  reversed  on  questions  of  law,  the  questions 
of  fact  arc  not  tried.  If,  however,  the  cause 
is  not  reversed  on  questions  of  law,  then  the 
same  questions  of  fact  as  were  tried  In  the 
probate  court  will  be  retried  In  the  district 
court  as  other  trials  in  said  court  are  con- 
ducted. Witnesses  may  be  called  and  may 
testify  the  same  as  In  the  trial  of  any  other 
cause.  In  other  words,  this  statute,  under 
the  Constitution,  grants  to  the  district  court 
appellate  jurisdiction  to  retry  only  the  same 
issues  of  law  and  fact  as  were  heard  and  de- 
termined by  the  probate  court  Whatever 
judgment  may  be  entered  in  the  district  court 
is  to  be  certified  back  to  the  probate  court 
for  execution  in  accordance  therewith. 

Appellant  also  contends  that  the  petition 
filed  in  the  probate  court  was  insufficient 
and  did  not  state  facts  sufficient  to  entitle 
her  to  the  relief  asked  for  or  any  relief; 
while  respondent  contends  that  the  petition 
was  sufficient  and  even  goes  to  the  extent  of 
contending  that  no  petition  to  have  a  home- 
stead set  oft*  to  the  widow  Is  necessary  at  all. 
Rev.  St.  1887,  §  5420,  requires  every  executor 
or  administrator  to  return  to  the  court  a 
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true  inventory  and  appraisement  of  all  the 
estate  of  the  decedent,  including  the  home- 
stead, if  any.  Section  5422  requires  the  ap- 
praisers to  appraise  the  property  embraced 
In  the  Inventory.  Section  5440  provides  that 
"when  a  person  dies,  leaving  a  widow  or 
minor  children,  the  widow  or  children,  until 
letters  are  granted  and  the  inventory  re- 
turned, are  entitled  to  remain  in  possession 
of  the  homestead,"  etc.  Section  5441  pro- 
vides that  "upon  the  return  of  the  inventory, 
or  at  any  subsequent  time  during  the  admin- 
istration, the  court  or  the  probate  judge  may 
on  his  own  motion  or  on  petition  therefor, 
set  apart  for  the  use  of  the  surviving  hus- 
band or  wife,  or  the  minor  children  of  the 
decedent,  all  property  exempt  from  execution, 
including  the  homestead  selected,  designated 
and  recorded.  If  none  has  been  selected, 
designated  and  recorded,  the  Judge  or  the 
court  must  select,  designate,  set  apart  and 
cause  to  be  recorded,  a  homestead  for  the 
use  of  the  persons  thereinbefore  named,  In 
the  manner  provided  in  this  chapter,  out  of 
the  real  estate  belonging  to  the  decedent." 
Section  544S  provides  that  "If  the  homestead 
selected  and  recorded  prior  to  the  death  of 
the  decedent  is  returned  in  the  inventory  and 
appraisement,  at  not  exceeding  five  thousand 
dollars  in  value,  the  probate  court  must  by 
order  set  It  off  to  the  persons  in  whom  title 
is  vested  by  the  preceding  section."  Taking 
these  various  provisions  of  the  statute,  it  is 
apparent  that  the  Legislature  contemplated 
the  setting  off  to  the  husband  or  wife  or  the 
minor  children  of  the  decedent  two  classes 
of  homesteads:  First,  the  homestead  which 
had  been  selected,  designated,  and  recorded 
prior  to  the  death  of  the  decedent;  second, 
a  homestead  to  be  carved  out  of  the  real 
property  of  the  decedent,  by  the  probate 
court,  for  the  use  and  benefit  of  the  surviving 
husband,  wife,  or  the  minor  children  of  the 
decedent.  In  the  case  at  bar  no  homestead 
had  been  selected,  designated,  or  recorded 
prior  to  the  death  of  David  McVay;  there- 
fore, whatever  homestead  could  be  set  apart 
to  the  surviving  widow,  must  be  such  as  the 
court  created  out  of  the  property  of  the  de- 
ceased. Inasmuch  as  the  statute  provides 
that  upon  the  veturn  of  the  inventory  or  at 
any  time  subsequent  the  court  or  probate 
Judge  may  on  his  own  motion  or  petition  set 
apart  a  homestead,  the  respondent  contends 
that  no  petition  was  necessary  in  this  case. 
As  to  the  sufficiency  of  the  petition  filed  in 
the  probate  court  asking  that  a  homestead 
be  set  aside  to  the  petitioner,  Americas  J.  Mc- 
Vay, the  majority  of  the  court  are  of  the 
opinion  that  the  petition  was  sufficient,  as 
they  contend  that  the  nature  and  organiza- 
tion of  the  probate  court  and  the  character 
and  class  of  subjects  it  has  to  deal  with  in 
probate  matters  makes  it  impossible  to  apply 
the  ordinary  principles  of  pleadings  to  their 
proceedings ;  that  many  of  the  orders  provid- 
ed for  may  be  made  upon  motion  of  the  pro- 
bate judge  himself  or  upon  suggestion  by  the 
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administrator  or  executor  or  a  surviving  hus- 
band or  wife  or  an  interested  party  In  whose 
favor  such  order  is  made ;  and  that  the  fact 
that  an  order  is  made  In  a  probate  proceed- 
ing upon  the  motion  of  the  Judge  himself,  or 
at  the  suggestion  of  an  Interested  party,  and 
without  any  petition  or  written  pleading  at 
all,  does  not  prevent  the  party  aggrieved  from 
appealing  and  having  the  order  or  decision 
reviewed  in  the  district  court;  and  that  in 
the  case  at  bar  the  probate  judge  might  have 
oade  an  order  setting  aside  a  homestead 
without  any  written  petition  at  all  being 
made  therefor,  under  the  provisions  of  sec- 
tion 5441  of  the  Revised  Statutes  of  1887  ; 
that  in  the  instances  where  the  statute  pro- 
vides that  a  petition  or  complaint  in  writing 
is  required,  and  what  it  shall  contain,  In  such 
Instances  the  statute  must  be  followed;  but 
in  the  case  st  bar  the  petition  filed  In  the  pro- 
bate court  stated  every  fact  necessary  to  give 
the  court  jurisdiction  to  act  and  to  grant  the 
petitioner  the  relief  asked  for  in  the  petition. 
In  this  conclusion  of  the  majority  of  the 
court  the  writer  of  this  opinion  cannot  con- 
cur, it  is  appareut  from  the  reading  of  the 
statute  that  the  probate  judge  must  have 
before  him  certain  facts  In  order  to  warrant 
him  in  creating  a  homestead  where  none  had 
been  selected.  These  facts  are,  first,  that 
the  applicant  is  a  surviving  husband,  wife, 
or  minor  children  of  the  decedent;  second, 
that  the  real  property  was  property  of  the 
decedent;  third,  that  the  property  to  be  set 
off  was  a  jomestead— that  is,  property  upon 
which  a  declaration  of  homestead  had  been 
filed,  or  property  which  could  be  created  into 
a  homestead  it  the  time  of  the  death  of  the 
decedent ;  fourth,  that  the  value  thereof  did 
not  exceed  $5,000.  If  these  facts  appear  ;o 
the  probate  court  upon  the  return  of  the  In- 
ventory, from  the  inventory  itself,  or  such 
papers  as  have  been  filed  in  the  case  up  to 
that  time,  and  such  facts  are  proven  to  the 
'.•ourt,  then  the  statute  clearly  authorized  the 
probate  judge  to  set  apart  a  homestead  to  the 
surviving  husband,  wife,  or  minor  children 
without  any  petition  therefor.  If,  however, 
such  facts  do  not  appear,  then  It  becomes 
necessary  to  present  such  facts  by  a  proper 
petition  alleging  the  same  and  proofs  offered 
in  support  thereof.  The  Estate  of  Delaney, 
37  Cal.  170;  Cameto  v.  Dupuy,  47  Cal.  70. 
The  necessary  facts,  In  my  opinion,  did  not 
appear  In  this  case  from  the  Inventory  and 
other  papers  on  file;  hence  a  petition  was 
necessary.  The  petition  filed  in  the  probate 
court  was  not,  in  my  opinion,  sufficient  to 
entitle  the  applicant  to  the  relief  therein 
asked,  as  it  did  not  state  the  necessary  facts 
sufficient  to  authorize  the  probate  court  to 
act. 

This  leads  us  to  the  consideration  of  the 
question  as  to  what  constitutes  a  homestead 
under  the  provisions  of  Rev.  St  1887,  §§ 
5440,  5441.  As  stated  above,  had  a  declara- 
tion of  homestead  been  filed  prior  to  the 
death  of  the  decedent,  it  would  have  con- 
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stituted  the  property  therein  named  a  home- 
stead under  these  two  sections.  But  in  the 
case  at  bar  no  declaration  was  filed.  There- 
fore it  becomes  necessary  to  consider  the 
question  as  to  what  is  a  probate  homestead, 
and  what  property  may  be  set  aside  as  such 
where  none  has  been  selected,  designated,  or 
recorded  prior  to  the  time  of  the  death  of 
the  decedent.  The  homestead  contemplated 
under  these  circumstances  is  one  to  be  creat- 
ed by  the  probate  court — that  is,  a  probate 
homestead — and  it  may  be  created  out  of 
any  property  belonging  to  the  estate  which 
was  subject  to  a  homestead  at  the  time  of 
the  death  of  the  decedent — that  is,  was  it 
property  of  the  decedent;  was  It  of  a  value 
less  than  $5,000,  and  was  it  such  property  as 
might  have  been  occupied  as  a  home  at  that 
time?  In  other  words,  was  it  land  upon 
which  a  residence  or  dwelling  house  had 
been  constructed  which  at  the  time  of  the 
death  of  the  decedent  could  have  been  occu- 
pied as  such?  If  so,  it  was  property  out  of 
which  the  probate  court  could  have  created 
a  homestead.  It  was  not  necessary  that  the 
husband  and  wife  actually  lived  on  the  prop- 
erty at  the  time  of  the  death  of  the  decedent; 
but,  if  it  were  such  property  as  could  have 
been  occupied  by  them,  it  Is  property  which 
may  be  impressed  with  the  homestead  right, 
under  the  statute,  as  a  probate  homestead. 
Estate  of  Gallagher,  134  Cal.  96,  66  Pac.  70; 
In  re  Pohlmann's  Estate,  2  Cal.  App.  360,  84 
Pac.  354.  This  being  the  law,  it  becomes  im- 
material in  this  case  whether  McVay  and  his 
wife  ilved  together  at  the  time  of  his  death 
or  were  actually  living  upon  the  premises 
which  she  asked  to  be  set  aside  as  a  home- 
stead; the  only  question  being,  was  the  prop- 
erty such  as  could  have  been  occupied  by 
them  as  a  homestead  at  such  time?  This 
clearly  appears  in  the  amended  petition  filed 
In  the  district  court,  and  also  by  the  proof. 
The  .'act  that  they  were  living  apart,  or  the 
fact  that  McVay  was  absent  from  the  prem- 
ises and  had  leased  the  same,  is  of  no  con- 
sequence. Eproson  v.  Wheat,  53  Cal.  715; 
Wickers  ham  v.  Comerford,  96  Cal.  433,  31 
Pac  358. 

The  next  question  argued  by  counsel  for  ap- 
pellant is  "mat,  when  an  appeal  was  taken 
from  the  probate  court  to  the  district  court, 
the  appellant  deposited  $100  with  the  probate 
court  In  lieu  of  the  undertaking  required  by 
section  1  of  the  act  of  March  11,  1903.  An 
examination  of  the  record  in  this  case  shows 
that  on  the  17th  day  of  October,  1905,  the 
probate  judge  entered  this  judgment:  "After 
duly  considering  the  evidence  and  carefully 
examining  the  authorities  cited,  the  court  is 
of  the  opinion  that  the  petition  to  set  apart 
homestead  and  exempt  personal  property 
Bhould  be  denied,  and  it  is  so  ordered."  The 
notice  of  appeal  provides  that  the  appeal  is 
taken  from  an  order  made  and  entered  in 
the  probate  court  on  the  17th  day  of  October, 
1905,  refusing  to  set  apart  the  homestead  of 


said  deceased  David  H.  McVay  to  the  peti- 
tioner, Americus  J.  McVay,  and  also  from 
an  order  made  and  entered  in  the  said  pro- 
bate court  on  the  17th  day  of  October,  1905, 
•ef using  to  set  apart  the  exempt  property  of 
said  deceased  David  H.  McVay  to  said  pe- 
:itloner,  Americus  J.  McVay.  It  will  thus  be 
seen  that,  while  the  notice  of  appeal  specl- 
des  these  two  orders  as  separate  orders,  yet 
che  judgment  of  the  probate  judge  was  single; 
both  orders  being  covered  by  the  same  judg- 
ment. Therefore  there  is  but  one  appeal, 
ind  that  Is  from  the  judgment  made  by  the 
probate  judge  on  the  17th  day  of  October, 
..906,  and  the  appellant  was  not  required  to 
leposlt  but  $100  under  the  provisions  of  sec- 
don  l  of  the  act  of  March  11,  1903.  Where 
an  undertaking  on  appeal  or  deposit  is  made, 
the  appeal  cannot  ie  dismissed  for  failure  of 
the  probate  court  :o  certify  that  fact  to  the 
district  court.  When  it  appears  to  the  dis- 
rict  court  that  an  undertaking  on  appeal  has 
oeen  given,  or  deposit  made,  the  district 
court  should  order  the  probate  court  to  cer- 
tify the  fact  to  the  district  court. 

This  opinion  so  far  covers  assignments  of 
error  1,  2,  3,  33,  and  34.  Assignments  of  er- 
ror from  4  to  32,  inclusive,  relate  to  matters 
involving  the  admissibility  of  evidence  and 
other  matters  which  become  immaterial  un- 
der the  view  of  the  law  as  announced  in 
Ms  opinion,  as  to  what  is  a  homestead,  and 
out  of  what  property  it  may  be  created  by 
che  probate  court.  Specifications  of  error  35, 
36,  and  37  relate  to  the  definlteness  of  the  find- 
ings of  the  court,  and  under  the  view  of  the 
law  as  herein  announced  the  findings  of  the 
court  are  sufficiently  definite  and  certain,  and 
even  go  beyond  the  requirements  of  the  law. 

Under  the  rule  announced  in  this  opinion, 
it  was  error  for  the  trial  court  to  permit  the 
petition  of  the  respondent,  and  the  objection 
and  answer  thereto  by  the  appellant,  to  be 
amended  in  the  district  court.  But  this  error 
in  no  way  affects  the  respondent's  right  to 
recover  in  this  action;  and,  as  a  different 
judgment  could  not  have  been  rendered  from 
the  one  the  trial  court  did  enter,  it  would 
not  avail  the  appellant  anything  should  the 
cause  be  reversed  for  such  error.  Under  the 
provisions  of  section  4231  of  the  Revised 
Statutes  of  1887,  "the  court  must,  in  every 
stage  of  the  action,  disregard  any  error  or 
defect  in  the  pleadings  or  proceedings  which 
does  not  affect  the  substantial  right  of  the 
parties,  and  no  judgment  shall  je  reversed 
or  affected  by  reason  of  such  error  or  defect" 
This  court  does  not  feel  disposed  to  reverse 
this  case  on  the  error  committed  by  the  trial 
court  In  permitting  the  pleadings  to  be  amend- 
ed In  the  district  court,  as  the  judgment  of 
the  trial  court  on  the  record  was  correct. 

The  judgment  of  the  lower  court  will  be 
affirmed;  costs  awarded  to  the  respondent. 

AILSHIE,  C.  J.,  and  SULLIVAN,  J.,  con- 
cur. 
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AMES  v.  HOWES. 
(Supreme  Court  of  Idaho.    Dec.  20,  1907.) 

1.  Tbusts — Action  to  Establish  —  Limita- 
tions. 

Held,  that  the  demurrer  to  the  complaint 
was  properly  sustained. 

2.  Same— Implied  Tbust. 

The  trust  alleged  in  the  complaint  is  an  im- 
plied trust,  or  one  arising  from  an  implication 
of  law,  and  was  not  an  express  trust  created 
by  the  direct  and  positive  acts  of  the  parties. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  §  9L] 

3.  Limitation  op  Actions— Express  Trusts 
—Implied  Trusts— Limitations. 

Express  trusts  are  not  withiu  the  operation 
of  the  statute  of  limitations,  but  trusts  which 
arise  from  an  implication  of  law  or  constructive 
tmsts  are  within  the  operation  of  the  statute 
of  limitations.   Section  4036,  Rev.  St.  1887. 

4.  Tenanct  in  Common— Mutual  Rights- 
Notice  of  Claim. 

Where  one  co-tenant  takes  a  deed  convey- 
ing to  him  a  part  of  the  real  estate  owned  by 
said  co-tenants  and  records  said  deed  in  the 
proper  office,  such  recordation  is  notice  of  the 
co-tenant's  claim  to  such  real  estate. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Tenancy  In  Common,  §f  42-52.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Bonner  Coun- 
ty; W.  W.  Woods,  Judge. 

Action  by  Hattie  E.  Ames  against  Stephen 
B.  Howes.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

R.  E.  McFarlond,  for  appellant  C.  L.  Heit- 
man,  for  respondent. 

SULLIVAN,  J.  This  action  was  commenc- 
ed by  the  appellant  to  recover  the  title  to 
certain  mining  claims.  The  action  was  brought 
In  Kootenai  county  prior  to  the  creation  of 
Bonner  county  out  of  a  portion  of  Kootenai, 
and  this  action  was  transferred  to  Bonner 
county.  It  appears  from  the  allegations  of 
the  amended  complaint  that  the  husband  of 
the  api>ellant  and  the  respondent  became  Joint 
and  equal  owners  of  certain  mining  claims, 
they  having  discovered  and  located  the  same 
in  1897;  that  on  the  4th  day  of  September, 
1899,  while  they  were  joint  and  equal  owners 
of  said  mining  claims,  a  corporation  known 
as  the  "Grand  Copper  Mining  Company,"  was 
organized  under  the  laws  of  the  state  of 
Washington,  and  It  is  alleged  that  by  fraud 
and  deceit,  and  through  fraudulent  promisee 
and  representations,  and  without  any  consid- 
eration therefor,  it  induced  said  Ames  and 
Howes  to  transfer  by  deed  a  three-fourths  in- 
terest In  and  to  said  mining  claims  to  said 
corporation;  that  thereafter,  on  the  3d  day 
of  April,  1900,  the  said  Ames  and  Howes  com- 
menced an  action  In  the  district  court  of  the 
First  judicial  district  in  and  for  Kootenai 
county  against  said  corporation  to  recover 
the  title  to  said  properties,  and  to  require 
said  corporation  to  reconvey  to  them  the  min- 
ing interests  so  conveyed  as  aforesaid;  that 
thereafter,  on  the  27th  day  of  April,  1900,  a 
judgment  and  decree  was  entered  in  favor  of 


respondents,  requiring  the  said  corporation  tb 
reconvey  to  them  said  Interests  in  said  min- 
ing claims;  that  thereafter,  on  the  12th  day 
of  June,  1900,  the  said  corporation,  pretending 
to  comply  with  the  requirements  of  said  judg- 
ment, executed  and  delivered  to  said  Howes 
a  quitclaim  deed  conveying  to  him  an  undi- 
vided three-fourths  Interest  In  and  to  all  of 
said  mining  claims,  which  deed  was  on  the 
20th  day  of  June,  1900,  filed  for  record  in  the 
recorder's  office  of  said  county ;  and  that  said 
corporation  executed  and  delivered  to  said 
Ames  a  quitclaim  deed  conveying  to  him  an 
undivided  one-fourth  interest  in  and  to  said 
mining  claims,  which  quitclaim  deed  was  on 
the  20th  day  of  June,  1900,  duly  recorded  In 
the  office  of  the  county  recorder  of  said  coun- 
ty ;  that  at  all  of  said  times  said  Ames  owned 
and  was  entitled  to  an  undivided  one-half 
Interest  in  and  to  said  mining  properties,  and 
the  said  Howes  was  entitled  to  and  owned 
only  an  undivided  one-half  interest  in  and  to 
Bald  mining  claims;  that,  by  the  deed  of  con- 
veyance conveying  to  said  corporation  the 
snid  mining  claims,  the  said  Howes  pretended 
to  couvey  to  said  corporation  a  three-fourths 
interest  therein,  but  that  he  only  owned  an 
undivided  one-half  Intercut  in  said  mining 
properties,  and  has  never  at  any  time  owned 
any  greater  interest  than  one-half  thereof; 
That  at  the  time  said  deeds  were  executed  by 
Ames  and  Howes  to  said  incorporation  there 
remained  to  the  said  Ames  an  undivided  and 
undisposed  of  one-fourth  interest  In  and  to 
all  of  said  properties,  and  that  said  quitclaim 
deed  from  the  said  corporation  to  the  said 
Howes,  which  pretended  und  purported  to 
.  convey  to  said  Howes  a  three-fourths  interest 
i  in  said  mining  claims,  In  fact  and  in  truth 
'  conveyed  to  said  Howes  only  an  undivided  oue- 
,  half  interest,  and  that,  if  it  should  be  held  by 
j  the  court  tbat  said  deed  from  said  corpora- 
,  tion  conveyed  to  said  Howes  a  three-fourths 
<  interest  in  said  claims,  then  one-third  of  said 
interest  so  conveyed  belonged  to,  and  should 
have  been  conveyed  to,  the  said  Ames,  and 
that  the  said  Howes  has  held  that  Interest  hi 
trust  for  Ames.  It  is  further  alleged  that  on 
August  13,  1904,  the  said  Ames  died  Intestate, 
leaving  no  heirs,  except  bis  said  wife,  Hattie 
E.  Ames,  the  appellant,  and  that  he  left  no 
estate  except  his  said  interest  in  said  mining 
claims,  and  that  he  at  the  time  of  his  death 
left  no  unpaid  debts.  It  is  further  alleged 
that  said  deed  of  said  corporation  conveying 
a  three-fourths  Interest  in  said  claims  to 
Howes  creates  a  cloud  upon  the  title  of  the 
plaintiff  as  heir  at  law  of  said  Ames,  de- 
ceased, in  and  to  the  said  undivided  one-fourth 
interest  in  said  mining  claims.  It  is  further 
alleged  that  on  the  2d  day  of  May,  1906.  at 
Kootenai  county,  plaintiff  made  written  de- 
mand upon  defendant  to  convey  to  her  as 
sole  surviving  heir  at  law  of  said  Ames,  de- 
ceased, the  sold  one-fourth  Interest  in  and  to 
said  mining  properties,  but  that  said  defend- 
ant for  the  first  time  then  and  there  laid 
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claim  thereto,  and  refused  and  still  refuses  to 
convey  to  her  said  one-fourth  interest  The 
prayer  is  that  plaintiff  be  decreed  to  be  en- 
titled, to  an  undivided  one-fourth  Interest  in 
and  to  said  mining  claims,  and  that  Howes 
be  compelled  to  convey  to  her  by  good  and 
sufficient  deed  said  interest,  and  that  said 
Howes  held  said  one-fourth  Interest  as  trus- 
tee for  Ames,  and  now  holds  the  same  in  trust 
for  the  plaintiff,  and  that  said  deed  from  the 
mining  company  be  so  reformed  as  to  con- 
vey to  said  Howes  only  one-half  interest  in 
said  claims,  and  that  the  cloud  created  by 
said  deed  to  said  one-fourth  Interest  be  remov- 
ed, and  that  the  title  to  the  same  be  quieted. 
It  will  be  observed  that  the  complaint  is 
drawn  upon  and  proceeds  upon  the  theory 
that  Howes  holds  the  title  to  said  one-fourth 
interest  in  trust  for  plaintiff,  and  that  he  be 
compelled  to  convey  said  interest  to  the  plain- 
tiff. To  the  amended  complaint  was  filed  a 
demurrer  based  upon  two  grounds.  The  first 
was  that  said  amended  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action;  and,  second,  that  the  alleged  cause 
of  action  is  barred  by  the  provisions  of  sec- 
tion 4036  of  the  Revised  Statutes  of  1887  of 
Idaho.  We  will  state  here  that,  after  the 
original  complaint  was  filed,  a  demurrer  was 
interposed  thereto  on  the  grounds  above  stat- 
ed, and  was  sustained  by  the  court,  and  the 
plaintiff  given  time  in  which  to  file  an  amend- 
ed complaint  An  amended  complaint  was 
filed,  which  was  a  copy  of  the  original  com- 
plaint, except  that  to  the  twelfth  allegation 
of  the  complaint  was  added  the  following 
words,  to  wit:  "For  the  first  time  then  and 
there  laid  claim  to  the  same,  and."  The  de- 
murrer to  the  amended  complaint  was  based 
on  the  same  grounds  as  the  demurrer  to  the 
complaint  Before  the  demurrer  to  the  amend- 
ed complaint  was  decided  by  the  court  coun- 
sel for  respondent  filed  a  motion  to  strike  the 
amended  complaint  from  the  files,  on  the 
grounds  (1)  that  it  is  Identical  In  language 
with  and  the  exact  duplicate  of  the  original 
complaint;  (2)  that  on  the  4th  day  of  Janu- 
ary, 1907,  the  court  sustained  defendant's  de- 
murrer to  the  original  complaint  on  the  ground 
that  the  action  was  barred  by  the  statute 
of  limitations,  to  which  ruling  of  the  court 
counsel  for  the  plaintiff  excepted,  and  was  al- 
lowed 30  days  from  the  4th  day  of  January, 
1907,  in  which  to  prepare,  file,  and  serve  an 
amended  complaint ;  that  plaintiff  did  on  the 
14th  day  of  January  file  said  amended  com- 
plaint, that  the  order  so  made  on  the  4th  day 
of  January  sustaining  the  demurrer  has  never 
been  appealed  from,  and  is  in  full  force  and 
effect  Said  motion  was  sustained  by  the 
court  and  the  action  was  dismissed  and  judg- 
ment of  dismissal  entered.  The  appeal  is 
from  that  judgment 

It  is  first  contended  by  counsel  for  appel- 
lant that  the  demurrer  to  the  complaint 
should  have  been  overruled,  for  the  reason 
the  complaint  shows  that  at  the  time  the  de- 
fendant and  the  deceased,  Ames,  com  v  eyed 


the  properties  to  said  mining  company,  Ames 
held  and  owned  an  undivided  one-half  Inter- 
est therein;  that  Ames  and  Howes  joined  in 
an  action  for  the  cancellation  of  the  convey- 
ance made  by  them  to  the  mining  company ; 
and  that,  on  obtaining  a  decree  canceling  said 
conveyance,  the  mining  company  conveyed 
to  the  respondent  Howes  a  three-fourths  in- 
terest in  said  mining  claims,  and  to  said 
Ames  a  one-fourth  interest  The  facts  there 
stated  are  correct  but  it  further  appears 
from  said  complaint  that  Howes  had  convey- 
ed to  said  mining  company  a  three-fourths 
Interest  in  said  mining  claims,  and  that  Ames 
had  conveyed  to  it  only  a  one-fourth  interest 
therein.  There  is  no  allegation  in  the  com- 
plaint showing  why  that  was  done  in  that 
way,  or  showing  whether  it  was  done  through 
mistake  or  not  Ames  must  have  known  that 
he  only  conveyed  a  one-fourth  interest  in  and 
to  said  mining  claims,  and,  under  the  decree 
of  the  court,  the  mining  company  reconveyed 
to  him  said  one-fourth  Interest 

It  Is  also  alleged  In  said  complaint  that 
the  mining  company,  under  said  decree  and 
judgment  pretended  and  purported  to  con- 
vey to  said  Howes  a  three-fourths  Interest  in 
said  mining  claims,  when,  In  fact  and  In 
truth,  It  conveyed  to  him  only  an  undivided 
one-half  interest  The  whole  pleading,  as 
we  understand  it  purports  to  allege  that  the 
mining  company,  disregarding  said  decree, 
conveyed  a  greater  interest  In  said  mining 
claims  to  said  Howes  than  he  was  entitled 
to,  and  alleges  that  said  Howes  holds  the 
same  in  trust  for  Ames.  The  demurrer  to 
the  complaint  was  sustained  upon  the  ground 
that  it  appeared  upon  the  face  of  the  com- 
plaint that  the  cause  of  action  therein  men- 
tioned was  barred  by  the  statute  of  limita- 
tions. We  think  that  the  demurrer  was  prop- 
erly sustained,  for  the  reason  that  If  there 
was  any  trust  alleged  in  the  complaint  it 
was  a  trust  arising  from  an  implication  of 
law,  an  implied  trust  It  was  not  an  express 
trust  as  it  is  not  alleged  that  it  was  created 
by  contract;  but  arises  from  the  fact  that  the 
mining  company  had  conveyed  a  greater  In- 
terest in  said  claims  to  Howes  than  he  was 
entitled  to,  although  it  reconveyed  to  him 
just  the  same  interest  that  he  had  conveyed 
to  it  Express  trusts  are  those  which  are 
created  by  the  direct  and  positive  acts  of  the 
parties  by  writing,  deed  or  will.  3  Words 
&  Phrases,  p.  2611,  and  authorities  there 
cited;  Perry  on  Trusts,  §  2425.  It  is  stated 
in  Wood  on  Limitations,  5  200,  as  follows: 
"It  is  well  settled  that  a  subsisting,  recogniz- 
ed, and  acknowledged  trust  as  between  the 
trustee  and  cestui  que  trust  Is  not  within  the 
operation  of  the  statute  of  limitations.  *  *  * 
And  trusts  which  arise  from  an  implication 
of  law,  or  constructive  trusts,  are  not  within 
the  rule,  but  are  subject  to  the  operation  of 
the  statute,  unless  there  has  been  a  fraudu- 
lent concealment  of  the  cause  of  action,  and 
the  statute  is  as  complete  a  bar  In  equity  as 
at  law."    No  fraud  is  alleged  in  the  conir 
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plaint  against  Howes,  and  no  express  agree* 
ment  is  alleged.  We  think  the  court  correct- 
ly sustained  the  demurrer. 

The  appellant  amended  her  complaint  sim- 
ply by  inserting  in  paragraph  12  thereof  the 
following  words:  "For  the  first  time  then 
and  there  laid  claim  to  the  same,  and."  In 
order  that  that  amendment  may  be  fully  un- 
derstood, we  will  here  Insert  a  copy  of  para- 
graph 12  as  found  in  the  original  complaint, 
and  following  that  a  copy  of  paragraph  12 
as  found  in  the  amended  complaint:  Para- 
graph 12  of  the  original  complaint:  "That 
on  the  2d  day  of  May,  1006,  plaintiff  made 
written  demand  upon  the  said  defendant  to 
convey  to  her,  as  sole  surviving  heir  at  law  of 
the  said  George  Ames,  the  said  demanded  one- 
fourth  Interest  in  and  to  said  mining  prop- 
erties, but  that  the  said  defendant  refused 
and  still  refuses  to  do  so."  Paragraph  12  of 
the  amended  complaint:  "That  on  the  2d 
day  of  May,  1006,  at  Kootenai  county,  Idaho, 
plaintiff  made  written  demand  upon  the  said 
defendant  to  convey  to  her,  as  sole  surviving 
heir  at  law  of  the  said  George  Ames,  the  said 
demanded  one-fourth  interest  In  and  to  said 
mining  properties,  but  that  the  said  defend- 
ant for  the  first  time  then  and  there  laid 
claim  to  the  same  and  refused  and  still  re- 
fuses so  to  do."  It  will  be  observed  that  in 
paragraph  12  of  the  original  complaint  ap- 
pellant alleged  that  she  demanded  of  re- 
spondent the  said  one-fourth  interest  in  said 
mining  properties,  but  that  said  respondent 
refused  and  still  refuses  to  convey  the  same 
to  her.  In  the  amended  complaint,  the  al- 
legation, in  addition  to  the  ones  In  the  origi- 
nal complaint,  Is  that  the  appellant  on  that 
date.  May  2,  1006,  "for  the  first  time  then 
and  there  laid  claim  to  said  one-fourth  inter- 
est" The  question  then  arises,  under  the  de- 
murrer and  motion  to  strike  the  second  com- 
plaint, whether  the  amendment  Is  such  that 
the  amended  complaint  on  its  face  shows 
that  this  action  is  barred  by  the  statute  of 
limitations.  No  fraud  is  alleged  on  the  part 
of  the  mining  company  or  of  Howes  in  the 
execution  of  a  deed  reconveylng  said  min- 
ing claims  to  Howes.  It  appears  from  the 
allegations  of  the  complaint  that  the  mining 
company  conveyed  a  one-fourth  Interest  in 
and  to  said  mining  claims  to  Ames,  now  de- 
ceased, on  the  12th  day  of  June,  1000,  and 
on  the  same  date  conveyed  a  three-fourths 
Interest  In  and  to  said  claims  to  the  said 
Howes,  and  that  they  both  filed  their  deeds 
for  record  in  Kootenai  county  on  the  20th 
day  of  June,  1900.  It  appears  that  Ames 
died  in  1904,  about  four  years  after  said  re- 
conveyances were  executed.  There  were  no 
allegations  contained  in  the  complaint  as  to 
the  relations  of  said  Ames  and  Howes  during 
that  period  of  time  in  regard  to  the  posses- 
sion of  said  mining  claims.  It  does  not  ap- 
pear whether  they  were  working  the  mining 
claims  or  not;  but  it  does  appear  that  on  the 
2d  day  of  May,  1006,  about  six  years  after 
the  mining  company  had  reconvened  said 


mining  claims  to  Ames  and  Howes,  and  about 
two  years  after  Ames'  death,  a  demand  was 
made  on  Howes  for  a  conveyance  of  one- 
fourth  of  said  mining  claims  to  the  appel- 
lant, and  it  is  alleged  that  for  the  first  time 
on  the  2d  day  of  May,  1006,  Howes  claimed 
to  be  the  owner  of  said  one-fourth  interest. 
Perhaps  the  inference  to  be  drawn  from  that 
allegation  Is  that  he  had  never  claimed  it 
before  that  date;  but,  as  there  Is  no  allega- 
tion in  the  complaint  sufficient  to  show  that 
Howes  held  one-fourth  interest  under  a  con- 
tract or  agreement  with  Ames  to  do  so,  no 
express  trust  Is  alleged;  but  there  Is  suffi- 
cient in  the  complaint  to  show  that,  if  Howes 
held  said  interest  in  trust  at  all,  it  was  un- 
der an  implied  trust,  and  an  implied  trust 
comes  within  the  statute  of  limitations.  Sec- 
tion 4036,  Rev.  St  1887,  provides  that  ac- 
tions for  the  recovery  of  real  estate  cannot 
be  maintained,  unless  It  appears  that  the 
plaintiff,  his  ancestors,  eta,  was  seised  or 
possessed  of  the  land  In  question  within  five 
years  before  the  commencement  of  the  action. 
We  gather  from  the  complaint  that  Howes 
never  owned  the  one-fourth  Interest  In  con- 
troversy; that  the  mining  company  conveyed 
it  to  him  by  mistake.  That  being  true,  Howes 
held  that  Interest  under  an  Implied  trust 
and,  as  implied  trusts  come  within  the  opera- 
tion of  the  statute  of  limitation,  the  com- 
plaint on  its  face  shows  that  the  action  is 
barred  by  the  provisions  of  section  4036,  Rev. 
St  1887,  and  for  that  reason  the  court  did 
not  err  in  striking  the  complaint  and  enter- 
ing a  judgment  dismissing  the  action. 

While  this  was  on  motion,  It  raised  the 
same  questions  as  raised  by  the  demurrer. 
It  is  contended  that  Ames  and  Howes  were 
tenants  in  common  of  said  mining  claims, 
and  that  the  law  presumes  the  possession  of 
all  co-tenants,  and,  before  the  possession  of 
one  can  become  adverse,  there  must  be  an 
actual  ouster,  and,  before  a  tenant  in  com- 
mon can  rely  on  an  ouster  of  his  co-tenants, 
he  must  claim  the  entire  title  to  the  land  In 
himself,  and  must  hold  an  exclusive  and  ad- 
verse possession.  We  find  no  fault  with  the 
proposition  of  law  there  stated,  but  in  the 
case  at  bar  there  was  a  decree  of  a  court  of 
general  Jurisdiction,  In  a  case  wherein  Ames 
was  one  of  the  plaintiffs.  In  which  a  decree 
was  entered  requiring  the  mining  company 
to  reconvey  to  Ames  and  Howes  the  title  to 
said  mining  claims,  and  on  the  12th  day  of 
June,  1900,  the  mining  company  did  reconvey 
said  mining  claims,  a  one-fourth  Interest  to 
Ames  and  a  three-fourths  Interest  to  Howes, 
and  said  deeds  were  filed  for  record  in  the 
proper  county.  The  filing  or  registration  of 
that  deed  was  notice  to  Ames  that  Howes 
had  the  title  thereto  so  far  as  the  mining 
company  was  concerned,  and  it  is  well  set- 
tled that  "the  possession  of  one  tenant  as- 
serting an  exclusive  right  to  the  land  under 
a  deed  conveying  the  land  to  him  by  specific 
description  is  adverse  to  co-tenants  having 
notice  of  the  deed.   The  registration  of  a 
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deed  under  which  a  tenant  in  common  claims 
exclusive  right  to  the  land  Is  notice  thereof 
to  his  co-tenantB."  Puckett  y.  McDaniel,  8 
Tex.  Civ.  App.  630,  28  8.  W.  860,  and  cases 
cited;  Winterburn  v.  Chambers,  91  Cal.  171, 
27  Pac.  658.  The  deed  to  Howes  was  record- 
ed on  June  20,  1900,  and  this  action  was  com- 
menced on  May  7,  1906,  nearly  six  years 
after  the  date  of  the  conveyance  to  Howes. 
Under  the  provisions  of  section  4036,  Rev.  St 
1387,  such  actions  as  the  one  at  bar  must  be 
commenced  within  five  years  from  the  time 
that  the  right  accrues. 

It  is  alleged  in  the  complaint  that  on  Sep- 
tember 4,  1899,  Ames  and  Howes,  "by  virtue 
and  right  of  discovery  and  location,  were 
joint  and  equal  owners"  of  said  mining 
claims,  and  on  that  date  Ames  conveyed  a 
one-fourth  and  Howes  conveyed  a  three- 
fourths  interest  therein  to  said  mining  com- 
pany ;  that  thereafter,  under  a  Judgment  and 
decree,  the  mining  company  reconveyed  to 
Ames  and  Howes  by  separate  deeds  just  the 
share  or  interest  in  said  mining  claims  that 
each  had  theretofore  conveyed  to  it.  If 
Howes  only  held  one-half  interest  in  said 
claims  under  the  location  notices  thereof  or 
deed,  the  fact  that  he  conveyed  a  greater  in- 
terest than  he  owned  did  not  devest  Ames  of 
any  Interest  that  he  owned  therein,  and  a  re- 
conveyance by  the  mining  company  to  Howes 
of  just  the  Interest  that  Howes  had  conveyed 
to  it  would  not  devest  Ames  of  any  part  of 
the  interest  he  owned  In  said  claims.  I 
must  admit  that  I  do  not  understand  in  what 
manner  the  transaction  between  Howes  and 
the  mining  company  devested  Ames  of  any 
interest  he  owned  in  said  claims.  If  A.  sells 
and  conveys  real  estate  to  C.  that  belongs  to 
B.,  the  legal  title  to  which  Is  in  B.,  and  C. 
thereafter  reconveys  the  same  to  A.,  B.  is 
not  thereby  devested  of  his  title  to  said  land, 
and.  If  the  legal  title  to  one-half  of  said 
mining  claims  was  In  Ames,  the  fact  that 
Howes  attempted  to  convey  the  same  to  said 
mining  company,  and  thereafter  said  mining 
company  reconveyed  it  to  Howes,  that  trans- 
action could  in  no  manner  affect  Ames'  title 
to  said  one-half  Interest  thereto. 

Judgment  affirmed,  with  costs  in  favor  of 
respondent 

AILSHIE,  O.  J.,  concurs. 


EISENHAUER  v.  QUINN,  Sheriff  (GERARCI, 
Intervener). 

(Supreme  Court  of  Montana.    Dec.  23,  1907.) 

1.  Fixtures— Unlawful  Attachment— Con- 
veyance of  Land. 

Where  S.  wrongfully  attached  intervener's 
house,  which  was  then  a  chattel,  to  lands  belong- 
ing to  S.,  and  then  conveyed  the  land  and  house 
to  plaintiff,  the  house  did  not  thereby  become 
a  part  of  the  realty  as  between  plaintiff  and  in- 
tervener, though  plaintiff  purchased,  without  no- 
tice of  interveners  rights,  under  the  rule  that  a 
chattel  in  order  to  become  an  irremovable  fix- 


ture must  be  annexed  to  the  realty  by  the  owner 

of  the  fixture,  or  with  his  consent 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  23,  Fixtures,  f  6.] 

2.  Same— Replevin— Identification. 

Where  8.  wrongfully  attached  intervener's 
house,  while  a  chattel,  to  certain  land  belonging 
to  S.,  and  then  sold  the  land  with  the  house 
thereon  to  plaintiff,  intervener  was  entitled  to 
maintain  replevin  or  claim  and  delivery  to  re- 
cover the  house  if  it  could  be  identified. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  23,  Fixtures,  |  70.] 

3.  Same— -Bona  Fide  Purchaser  fob  Value. 

Where  S.  wrongfully  attached  intervener's 
house,  while  a  chattel,  to  land  belonging  to  S.. 
and  then  sold  the  land  with  the  house  to  plain- 
tiff, the  fact  that  plaintiff  was  a  bona  fide  pur- 
chaser for  value  was  no  defense  to  intervener's 
right  to  recover  the  house  in  replevin  under  the 
rule  that  in  the  absence  of  statute  the  defense  of 
bona  fide  purchaser  for  value  without  notice  is 
not  available  against  the  holder  of  the  legal  ti- 
tle, though  it  may  be  interposed  as  against  the 
holder  of  an  equitable  title  only. 

4.  Estoppel — Defense — Pleading — Necessi- 
ty. 

Where  S.  wrongfully  attached  intervener's 
house,  while  a  chattel,  to  certain  land,  and  then 
sold  the  house  and  hind  to  plaintiff,  plaintiff 
could  not  claim  that  intervener  was  estopped 
to  claim  title  to  the  house  without  pleading  such 
estoppel. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  19,  Estoppel,  S  300.] 

5.  Execution  —  Injunction  —  Bill  —  Ade- 
quate Remedy  at  Law. 

Intervener,  having  levied  execution  on  a 
house  for  which  he  had  recovered  judgment, 
which  house  S.  had  wrongfully  removed  to  cer- 
tain land  and  then  sold  with  the  land  to  cotn- 

{ilainant,  complainant  sued  to  enjoin  a  levy,  al- 
eging  that  he  had  no  plain,  speedy,  or  adequate 
remedy  at  law,  but  did  not  allege  that  the  sher- 
iff was  insolvent,  that  his  official  bond  was  not 
ample,  nor  any  facts  indicating  that  plaintiff's 
injury  by  the  removal  of  the  house  could  not  bo 
compensated  by  damages.  Held,  that  the  bill 
was  defective  for  failure  to  show  that  plaintiff 
did  not  have  an  adequate  remedy  at  law. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  21,  Execution,  §  498.] 

Appeal  from  District  Court,  Silver  Bow 
County ;  Geo.  M.  Bourquln,  Judge. 

Suit  by  John  Eisenhauer  against  John  %. 
Quinn,  as  sheriff  of  Silver  Bow  county,  and 
Tony  Gerard,  intervener.  From  a  decree  In 
favor  of  complainant  defendant  and  Inter- 
vener appeal.    Reversed  and  remanded. 

W.  D.  Kyle  and  M.  P.  Gilchrist  for  appel- 
lants.   E.  M.  Lamb,  for  respondent 

HOLLOWAY,  J.  In  September,  1901,  To- 
ny Gerard  was  the  owner  of  a  certain  two- 
room  frame  dwelling  house,  which  he  had 
purchased  from  H.  L.  Frank.  The  house  was 
sold  to  Gerard  separate  from  the  ground  up- 
on which  it  stood,  and  he  Immediately  start- 
ed to  remove  It  to  another  location.  One  H. 
H.  Smith  thereupon  wrongfully,  without  Ge- 
rard's knowledge  or  consent,  took  possession 
of  the  house  and  moved  It  about,  and  final- 
ly located  it  at  132  West  Platinum  street,  to 
Butte,  partly  upon  ground  purchased  by  him 
from  Hayes  Cannon,  and  partly  upon  land 
belonging  to  Cannon.  In  July,  1902,  Gerard 
commenced  an  action  in  claim  and  delivery 
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against  Smith  and  others  to  recover  posses- 
sion of  the  house.  This  action  was  not  final- 
ly determined  until  1904,  when  Gerard  re- 
covered judgment  for  the  possession  of  the 
house  or  its  value.  In  the  meantime,  in  1903, 
Smith  and  Cannon  sold  to  John  Elsenhauer 
the  land  upon  which  the  house  then  stood, 
and  Smith  assumed  to  sell  the  house  also. 
Immediately  after  recovering  his  judgment, 
Gerarci  had  execution  Issued  and  placed  In 
the  hands  of  the  sheriff.  When  the  sheriff 
undertook  to  levy  the  writ,  Elsenhauer  insti- 
tuted this  suit  to  secure  an  injunction  re- 
straining the  sheriff  from  removing  the  house. 
Gerard  filed  a  complaint  in  Intervention. 
The  sheriff  answered.  Issues  were  joined, 
the  case  tried  to  the  court  without  a  Jury, 
and  a  decree  rendered  and  entered  in  favor 
of  the  plaintiff.  From  that  decree  and  an 
order  denying  a  new  trial,  the  defendant  and 
intervener  appeal. 

In  deciding  the  case  the  court  said: 
"When  Smith  attached  Gerard's  house  to  his 
(Smith's)  realty  it  became  a  part  of  the  free- 
hold and  passed  to  Elsenhauer  on  sale  and 
conveyance  to  him  by  Smith,  Elsenhauer  be- 
ing a  bona  fide  purchaser  without  notice." 
In  passing  upon  the  motion  for  a  new  trial, 
however,  the  court  held  that  when  Smith 
seized  the  house,  Gerard  should  have  assert- 
ed his  right  and  should  have  prevented  Smith 
from  attaching  the  house  to  Smith's  realty, 
and,  after  Smith  had  so  attached  it,  Gerard 
should  have  taken  possession  of  it  In  his 
claim  and  delivery  adion,  or  should  have 
filed  a  notice  of  Us  pendens,  and  having  fail- 
ed to  do  any  of  these  things,  after  Smith  had 
sold  the  property  to  Elsenhauer,  Gerarci  was 
estopped  to  assert  his  claim  of  ownership  as 
against  Elsenhauer.  These  questions  only 
need  to  be  determined:  (1)  Where  Smith  tor- 
tlously  attaches  Gerard's  house,  which  was 
then  a  chattel,  to  land  belonging  to  Smith 
and  Cannon,  by  placing  it  upon  a  stone  foun- 
dation, does  the  bouse  thereby  become  a  part 
of  the  real  estate,  as  between  Gerarci  and 
Elsenhauer,  so  that  by  deed  of  land  with  Its 
appurtenances  and  improvements  Smith  and 
Cannon  could  convey  to  Elsenhauer  a  title  to 
the  house  sufficient  to  defeat  Gerard's  claim 
to  the  house  Itself?  (2)  Is  the  defense  that 
he  was  a  bona  fide  purchaser  for  value,  with- 
out notice,  available  to  Elsenhauer  as  against 
Gerarci,  the  holder  of  the  legal  title  to  the 
house  in  question?  (3)  Is  the  defense  of  an 
estoppel  available  to  Elsenhauer?  And  (4) 
does  the  complaint  state  facts  sufficient  to  en- 
title the  plaintiff  to  an  Injunction? 

L  Upon  the  first  proposition  many  deci- 
sions are  cited  by  counsel  for  the  respective 
parties,  all  bearing  somewhat  upon  the  gen- 
eral proposition,  but,  with  a  single  exception, 
presenting  fads  so  different  from  those  in 
the  case  now  under  consideration  that  they 
do  not  render  any  aid  in  reaching  a  solution 
of  the  question  before  us.  The  exception  not- 
ed is  the  case  of  Shoemaker.  Miller  &  Co.  v. 
Simpson,  16  Kan.  43,  which  is  somewhat 


analogous  to  the  case  before  us.  Shoemaker, 
Miller  &  Co.  owned  certain  bars  of  railroad 
iron,  or  rails,  near  Wyandotte,  Kan.  Simp- 
son owned  certain  city  lots  in  Lawrence. 
The  Kansas  Pacific  Railway  Company  wrong- 
fully took  Shoemaker,  Miller  &  Co.'s  rails, 
hauled  them  to  Lawrence,  and  with  them  and 
cross-ties  laid  a  track  over  Simpson's  lots  for 
the  purpose  of  hauling  sand.  The  rails  were 
taken  without  the  knowledge  or  consent  of 
Shoemaker,  Miller  &  Co.,  and  placed  on  Simp- 
son's lots  without  his  consent.  Shoemaker, 
Miller  &  Co.  brought  an  action  in  replevin 
against  Simpson  to  recover  the  rails.  Simp- 
son defended  upon  the  theory  that  when  the 
rails  were  fixed  to  the  cross-ties  imbedded  in 
his  land,  they  thereby  became  a  part  of  his 
real  estate.  The  trial  court  found  for  the 
defendant,  but  on  appeal  the  judgment  was 
reversed,  the  Supreme  Court  saying,  among 
other  things :  "We  know  of  no  way  by  which 
an  innocent  person  can  be  permanently  and 
legally  deprived  of  his  property  against  his 
will  by  the  wrongs  and  trespasses  of  others, 
so  long  as  it  remains  within  the  power  of 
such  innocent  person  to  reclaim  his  proper- 
ty without  committing  any  serious  or  sub- 
stantial injury  to  the  person  or  property  of 
any  other  person."  And  again :  "But  we  do 
not  think  that  any  innocent  person  can  be 
deprived  of  the  title  of  his  personal  proper- 
ty against  his  consent  by  having  it  attached 
without  his  consent  to  the  real  estate  of  an- 
other by  a  third  person,  where  such  person- 
al property  can  be  removed  without  any  great 
inconvenience,  and  without  any  substantial 
Injury  to  the  real  estate."  The  question, 
when  does  a  chattel  become  a  part  of  realty 
so  that  It  passes  as  a  part  of  such  realty,  is 
one  most  difficult  of  solution.  It  depends  up- 
on such  a  variety  of  considerations  that  ev- 
ery case  must  necessarily  depend  upon  its 
own  state  of  facts.  There  is  no  universal 
test  whereby  the  character  of  what  Is  claim- 
ed to  be  a  fixture  can  be  determined  in  the 
abstract.  But  one  of  the  elementary  rules 
of  the  law  of  fixtures  is  that  a  chattel,  to 
become  an  irremovable  fixture,  must  have 
been  annexed  to  the  realty  by  the  owner  of 
the  fixture,  or  with  his  consent.  Bronson  on 
Fixtures,  73 ;  13  Am.  ft  Eng.  Ency.  Law  (2d 
Ed.)  604 ;  Adams  v.  Lee,  31  Mich.  440;  Coch- 
ran v.  Flint,  57  N.  H.  514;  Lansing  Iron  & 
Engine  Works  v.  Wilbur,  111  Mich.  413,  69 
N.  W.  669;  General  Electric  Co.  v.  Transit 
Equipment  Co.,  57  N.  J.  Eq.  460,  42  Atl.  101. 
With  the  exception  of  property  taken  by  ju- 
dicial process,  no  one  can  be  deprived  of 
property  to  which  he  has  the  legal  title,  with- 
out his  consent,  unless  he  has  estopped  him- 
self to  assert  his  title.  And  where  A.  attach- 
es B.'s  chattels  to  A.'s  realty  wrongfully,  and 
without  the  knowledge  or  consent  of  B.,  B. 
may  maintain  replevin,  or  claim  and  deliv- 
ery, to  recover  the  same,  if  the  chattels  can 
be  identified.  Bronson  on  Fixtures,  351;  13 
Am.  &  Eng.  Ency.  Law  (2d  Ed.)  681;  Mc- 
Danlel  v.  Llpp,  41  Neb.  713,  60  N.  W.  81. 
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There  Is  no  question  but  what  the  property 
In  this  instance  was  sufficiently  identified  by 
Gerarcl,  even  though  certain  changes  had 
been  made  in  it  after  It  left  his  possession. 
Under  the  facts  disclosed  by  this  record  then, 
we  hold  that  Gerarcl  did  not  lose  title  to  his 
property  by  reason  of  the  tortious  acts  of 
Smith;  and  this  is  true  whether  Elsenhauer 
had  knowledge  of  Gerard's  claim  at  the  time 
he  purchased  the  property  or  not. 

2.  But  particular  stress  is  laid  by  respond- 
ent upon  the  proposition  that  he  was  an  in- 
nocent purchaser  for  value,  without  notice  of 
Gerard's  claim.  This  contention,  however, 
cannot  prevail.  Gerard  had  the  legal  title 
to  *:be  house.  Smith  had  not  any  title  at  all. 
it  Is  a  general  rule  in  this  country  that,  in 
the  absence  of  statute,  the  defense  of  pur- 
chase for  value  and  without  notice  .is  not 
available  against  the  holder  of  the  legal  ti- 
tle. Guinea  v.  New  Orleans,  6  Wall.  (U.  S.) 
642,  IS  L.  Ed.  950;  Stout  v.  Hyatt,  13  Kan. 
232 ;  23  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  482. 
and  cases  cited:  24  Am.  &  Eng.  Siicy.  Law 
•(2d  Ed.)  1100  ;  19  Cyc.  1052.  But  such  a  de- 
fense may  he  interposed  as  against  the  hold- 
er of  an  equitable  title  only.   19  Cyc.  above. 

3.  In  denying  the  motion  for  a  new  trial 
the  district  court  held  that  Gerard  had  es- 
topped himself  to  urge  ais  title  to  the  prop- 
erty, and  in  making  the  order  said:  '"But  for 
estoppel.  I  lin  of  the  opinion  Gerarcl  would 
be  entitled  to  recover  even  .rom  Elsenhauer, 
a  bona  fide  purchaser."  This  position,  how- 
ever, Is  altogether  untenable.  Gerarci  In  his  i 
complaint  in  intervention  set  forth  his  claim  I 
to  the  property,  and  recited  at  length  the  his- 
tory of  his  litigation  with  Smith  concerning 
It  Elsenhauer  answered  this  complaint,  but, 
though  he  had  ample  opportunity  to  do  so. 
be  did  not  plead  an  estoppel.  In  Capital 
Lumber  Co.  v.  Barth,  33  Mont.  94,  81  Pac. 
994,  this  court  announced  the  rule  as  follows: 
"It  is  che  general  rule  that  matter  of  estop- 
pel, to  b*  effective,  must  be  alleged.  Where, 
however,  ttiere  has  been  no  opportunity  to  al- 
lege it,  It  amy  be  given  In  evidence  with  the 
same  conclusive  effect  ae  if  alleged.  In  Isaacs 
v.  Clark,  12  VL  692,  36  Am.  Dec.  372,  It  is 
said:  'It  is  no  doubt  true  that  where  the 
party  has  r.u  opportunity  to  plead  the  estop- 
pel he  is  bound  to  do  it,  and  if  he  omits  it, 
the  Jury  will  not  be  bound  by  the  estoppel, 
but  may  find  according  to  the  fads.  If,  how- 
ever, there  has  been  no  opportunity  to  plead 
the  matter  as  an  estoppel,  it  may,  in  gener- 
al, be  given  in  evidence,  and  it  will  have  the 
name  conclusive  effect  as  in  cases  where  \i 
Is  pleaded.  This  is  according  to  the  current 
of  the  authorities,  though  they  may  not  have 
been  entirely  uniform.' "  However  effective 
an  estoppel  might  have  been,  if  pleaded  and 
proved,  it  is  not  available  to  Elsenhauer  In 
this  Instance,  since  he  did  not  plead  It. 

4.  Appellants  contend  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  adion  for  an  injundion.  While  the 
complaint  alleges  that  plaintiff  has  no  plain, 


speedy,  or  adequate  remedy  at  law,  '.here  are 
not  any  facts  stated  from  which  such  a  con- 
clusion could  be  drawn.  If  in  removing  the 
house  the  sheriff  aded  wrongfully  and  to 
plaintiff's  injury,  he  would  be  liable.  There 
Is  not  any  allegation  that  the  sheriff  is  in- 
solvent, nor  that  his  official  bond  is  not  am- 
ple. Neither  Is  there  any  allegation  from 
which  it  can  be  said  that  the  injury  to  plain- 
tiff, by  a  removal  of  the  house,  could  not  be 
amply  repaired  by  damages.  It  is  elemen- 
tary that  before  one  can  go  into  a  court  of 
equity  be  must  show  that  he  has  not  a  plain, 
speedy,  or  adequate  remedy  at  law.  We 
think  the  complaint  falls,  in  this  regaru.  to 
state  a  cause  of  action  for  an  Injunction.  In 
Wilson  v.  Harris,  21  Mont  371.  54  Pac.  46, 
this  court  said:  "If  plaintiffs  had  a  plain, 
adequate,  and  complete  remedy  at  law,  a 
court  of  equity  should  refuse  to  take  Juris- 
diction ;  and.  indeed,  it  would  be  without  Ju- 
risdiction, for  equity  may  ad  In  those  mat- 
ters only  in  which  no  remedy  is  afforded  in 
the  ordinary  course  of  law,  or  in  which  the 
remedy  at  law  is  deficient"  See.  also,  Mc- 
Cormick  v.  Riddle,  10  Mont.  467,  26  Pac.  202. 

The  Judgment  and  order  are  "eversed.  and 
the  cause  remanded,  with  directions  to  grant 
a  new  trial. 

Reversed  and  remanded. 

BRANTLY,  C.  J.,  and  SMITH,  J„  concur. 


NORTH  REAL  ESTATE  LOAN  &  TITLE  CO. 

v.  BILLINGS  LOAN  &  TRUST  CO.  et  al. 
(Supreme  Court  of  Montana.   Dec.  23,  1907.) 

1.  Taxation  —  Assessment  —  Separate  Par- 
cels of  Land— Sale  En  Masse. 

Hev.  St.  1879,  Fifth  Div.  88  1<>01, 1004. 1011, 
1013-1013,  1030,  1035,  1037-1040,  provide  for 
the  listing  and  assessment  of  land  for  taxes,  and 
for  the  sale  and  redemption  of  land  on  which  the 
taxes  are  unpaid,  and.  in  tase  of  town  lots,  that 
the  name  of  the  town  n  which  the  lots  are 
situated,  with  a  pronv  description  thereof  by 
number  and  blocks,  shall  be  t;iven,  and  Oonip. 
St.  1887.  Fifth  Div.  §  1090.  provides  that  each 
tract  of  land  and  each  town  or  city  lot  shall  be 
assessed  separately,  except  v.  hen  one  or  more  ad- 
joining tracts  or  lots  are  ."©turned  by  the  same 
person  in  which  case  they  may  be  assessed  joint- 
ly. Held,  that  section  1096  did  not  change  the 
law  as  it  previously  existed,  and  that  a  tax  deed 
showing  that  several  disconnected  town  lots  were 
assessed  together  and  Hold  an  masse  for  a  single 
sum  was  void. 

TEd.  Note.— For  cases  in  ?oint,  see  Cent  Dig. 
vol.  45,  Taxation,  §  574.] 

2.  Appeal  —  Disposition  of  Cause  —  Equity 
Case— Final  Judgment. 

Where,  in  a  suit  to  quiet  title,  it  appeared 
that  defendant's  claim  was  void  on  its  face,  a 
decree  for  defendant  would  be  reversed  on  appeal 
and  the  cause  remanded  with  directions  to  enter 
judgment  for  plaintiff  under  Code  Civ.  Proc.  § 
21,  as  amended  by  Acts  2d  Leg.  Extr.  Sess.  1903, 
p.  7.  c.  1,  requiring  the  Supreme  Court  in  equity 
cases  to  finally  determine  the  same,  unless  there 
appears  cause  for  a  new  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §  4591.] 

Appeal  from  District  Court,  Yellowstone 
Comity ;  Sydney  Fox,  Judge. 
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Action  by  the  North  Real  Estate  Loan  ft 
Title  Company  against  the  Billings  Loan  ft 
Trust  Company  and  others.  From  a  judg- 
ment in  favor  of  the  Billings  Loan  &  Trust 
Company,  plaintiff  appeals.  Reversed  and 
remanded. 

T.  S.  Hogan  and  M.  J.  Lamb,  for  appellant 
Jas.  R  Gobs  and  W.  M.  Johnston,  for  re- 
spondent 

SMITH,  J.  The  above-named  plalntlfT,  a 
corporation,  alleges  in  its  complaint  that  it 
is  the  owner  and  in  possession  of  lots  5  and 
6,  in  block  52,  of  the  city  of  Billings;  that 
It  has  title  In  fee  to  the  lots,  and  that  the 
defendants,  naming  several,  claim  an  estate 
therein  adverse  to  it  which  claims  are  with- 
out any  legality.  The  prayer  is  that  plain- 
tiff be  declared  to  be  the  owner  of  the  lots, 
that  the  defendants  be  adjudged  to  have  no 
right  or  title  thereto,  and  that  they  be  en- 
joined from  asserting  any  claim  thereto  ad- 
verse to  plaintiff.  The  Billings  Loan  ft 
Trust  Company,  a  corporation,  was  the  only 
answering  defendant  After  denying  the 
material  parts  of  the  complaint  it  alleged 
affirmatively  that  it  is  the  owner  of  the  lots 
in  question  by  virtue  of  a  certain  tax  deed. 
The  successive  steps  leading  up  to  the  issu- 
ance of  the  deed  to  one  of  the  defendant's 
predecessors  in  Interest  are  pleaded.  Plain- 
tiff by  replication  denies  the  validity  of  this 
tax  deed,  for  the  reasons,  among  others, 
"that  it  is  void  upon  its  face,  and  is  of  no 
force  or  effect  whatever,  and  did  not  convey 
any  right,  title,  or  Interest  in  or  to  said  lots, 
or  any  of  them  to  the  defendant  *  •  • 
or  any  other  person  whomsoever."  Other 
objections  to  the  deed  were  raised,  but  we 
do  not  find  It  necessary  to  consider  them. 

The  district  court  made  findings  of  fact 
and  conclusions  of  law  in  favor  of  the  de- 
fendant, and  entered  a  decree  in  accordance 
with  the  conclusions  of  law  and  the  prayer 
of  defendant's  answer.  The  plaintiff  there- 
after made  its  motion  for  a  new  trial,  which 
motion  was  overruled,  whereupon  It  appealed 
from  the  judgment  or  decree  and  from  the 
last-mentioned  order.  It  appears  from  the 
bill  of  exceptions  that,  after  the  plaintiff 
had  shown  its  chain  of  title  by  mesne  con- 
veyances through  the  Northern  Pacific  Rail- 
road Company,  the  Minnesota  ft  Montana 
Land  ft  Improvement  Company,  F.  T.  Robert- 
son and  wife,  and  Austin  North  Company  to 
Itself,  It  rested  its  case.  Thereupon  defend- 
ant offered  in  evidence  a  county  treasurer's 
tax  deed,  which  reads  as  follows:  "Know  all 
men  by  these  presents  that  whereas,  the  fol- 
lowing described  real  property,  to  wit:  Lots 
20.  21,  and  22  in  block  6;  lots  5  and  6  in 
block  52;  lots  18  and  19  in  block  53,  city  of 
Billings,  situated  in  the  county  of  Yellow- 
stone, and  territory  of  Montana,  was  subject 
to  taxation  for  the  year  A.  D.  1886,  and, 
whereas,  the  taxes  assessed  upon  said  real 
property  for  the  year  or  years  aforesaid,  re- 
mained due  and  unpaid  at  the  date  of  the 


sale  hereinafter  named;  and  whereas,  the 
treasurer  of  said  county  did,  on  the  25th  day 
of  February,  A.  D.  1887,  expose  at  public 
sale,  at  the  court  house,  in  the  county  afore- 
said, in  substantial  conformity  with  all  the 
requirements  of  the  statute  in  such  case 
made  and  provided,  the  real  property  above 
described,  for  the  payment  of  the  taxes,  in- 
terest and  cost  then  due  and  remaining  un- 
paid on  said  property;  and  whereas,  at  the 
time  and  place  aforesaid,  Jas.  R.  Goes  of 
the  county  of  Yellowstone,  and  Territory  of 
Montana,  having  offered  the  sum  of  eight 
dollars  and  57  cents,  being  the  whole  amount 
of  taxes  unpaid  on  said  property,  which  was 
the  least  quantity  bid  for,  and  payment  of 
such  sum  having  been  made  by  him  to  the 
said  treasurer,  the  said  property  was  stricken 
off  to  him  at  that  price;  and  whereas,  the 
time  of  redemption  having  elapsed  since  the 
date  of  said  sale,  and  the  said  property  has 
not  been  redeemed  therefrom  as  provided  by 
law:  Now  therefore,  I,  A.  S.  Douglas,  treas- 
urer of  the  county  aforesaid,  for  and  in  con- 
sideration of  the  sum,  to  the  treasurer  paid 
as  aforesaid,  and  by  virtue  of  the  statute  in 
such  case  made  and  provided,  have  granted, 
bargained,  and  sold,  and  by  these  presents 
do  grant,  bargain  and  sell  unto  the  said  Jas> 
R  Goes,  his  heirs  and  assigns,  the  real  prop- 
erty last  here  described.  To  have  and  to 
hold  unto  him  the  said  Jas.  R.  Goss,  his 
heirs  and  assigns,  forever.  In  witness  where- 
of, I,  A.  8.  Douglas  as  aforesaid  by  virtue 
of  authority  aforesaid  as  aforesaid,  have 
hereunto  subscribed  my  name  on  the  seventh 
day  of  May,  A.  D.  188a  A  S.  Douglas. 
County  Treasurer."  To  the  Introduction  of 
this  deed  In  evidence  the  plaintiff's  counsel 
interposed  the  following  objection:  "That 
it  is  a  deed  to  a  private  individual,  and  not 
to  the  county,  and  shows  that  three  separate 
noncontiguous  pieces  of  property  are  in- 
cluded therein,  and  in  the  recitals  thereof 
it  appears  that  the  three  parcels  were  sold 
together,  and  that  the  whole  of  said  three 
tracts  of  land  were  purchased  as  the  least 
quantity  bid  for."  The  court  overruled  the 
objection,  and  admitted  the  deed  In  evidence. 
Thereupon  defendant  Introduced  In  evidence, 
over  plaintiff's  objection,  a  deed  from  Jas. 
R.  Goss  and  wife  to  Albert  Carswell,  a  deed 
from  Carswell  to  Wm.  Read,  and  a  deed 
from  Read  and  wife  to  the  defendant,  air 
purporting  to  convey  lots  5  and  6  In  block 
52,  and,  after  one  Burton  had  testified  that 
the  property  was  vacant  and  unoccupied, 
rested  its  case.  There  was  no  rebuttal  tes- 
timony, and  the  plaintiff  thereupon  asked  for 
a  judgment  In  Its  favor  "for  the  reason  that 
the  defendant  has  failed  to  make  any  defense 
to  the  action."  This  motion  was  denied  and 
a  decree  entered  for  the  defendant,  as  before 
stated.  No  evidence  as  to  adverse  possession 
or  abandonment  was  offered  at  the  trial,  and 
the  question  of  laches  is  not  discussed  in  the 
briefs,  and  was  not  touched  upon  In  the 
argument 
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The  property  In  question  was  assessed  for 
taxes  by  virtue  of  the  provisions  of  Rev.  St 
Mont  1879,  Fifth  Div.  A  reference  to  those 
statutes  discloses  the  following  provisions: 

"Sec.  1001.  Every  tax  levied  under  the 
provisions  of  this  chapter  is  hereby  made  a 
lien  against  any  and  all  the  property  assess- 
ed, and  such  Hen  shall  attach  at  tbe  time  of 
such  assessment,  and  sball  not  be  satisfied 
or  removed  until  such  taxes  are  paid." 

"Sec.  1004.  Every  inhabitant  of  this  terri- 
tory, of  full  age  and  sound  mind,  shall  list 
all  property  subject  to  taxation  in  this  Ter- 
ritory of  which  he  is  the  owner,"  etc. 

"Sec.  1011.  The  district  assessors  of  each 
county  shall  assess  and  value  all  property 
required  by  the  provisions  of  this  article  to 
be  assessed  and  valued,  and  between  the  first 
day  of  February  and  the  tenth  day  of  Septem- 
ber in  each  year,  shall  demand  of  each  tax 
payer  in  his  district  a  list  as  hereinafter 
provided,  of  his,  her,  or  their  property,"  etc 

"Sec.  1013.  The  list  shall  contain:  First: 
His,  her,  or  their  lands,  to  be  designated  by 
township,  range,  section,  and  any  division  or 
part  of  section;  and  where  such  part  is  not 
a  government  division  or  subdivision,  then 
some  other  description  to  identify  it ;  and  his 
town  lots,  naming  the  town  in  which  they 
are  situated,  and  their  proper  description, 
by  number  and  blocks,  or  otherwise,  accord- 
ing to  the  system  of  numbering  in  the  town. 

"Sec.  1014.  Before  proceeding  to  assess  any 
property  under  the  provisions  of  this  article, 
It  is  hereby  made  the  duty  of  the  assessor 
to  administer  to  the  person  about  to  be  as- 
sessed the  following  oath  or  affirmation: 
[giving  form  of  oath]  And  to  ask  him,  among 
other  questions,  the  following:  How  many 
town  lots  do  you  own?  Where  are  they? 
Describe  them. 

"Sec.  1015.  On  or  before  the  tenth  of  Sep- 
tember, annually,  the  assessor  shall  make 
out  and  deliver  to  the  county  clerk  an  assess- 
ment roll,  containing  in  tabular  form  and  al- 
phabetical order,  the  names  of  the  persona 
and  bodies  in  whose  names  property  has 
been  listed  in  his  district  with  the  several 
species  of  property  and  the  value,  as  here- 
inbefore Indicated,  with  the  columns  of  num- 
bers and  value  footed,"  etc. 

"Sec.  1030.  The  treasurer  shall  give  notice 
of  the  sale  of  real  property.  •  •  *  Such 
notice  shall  contain  a  notification  that  all 
lands  on  which  the  taxes  of  the  preceding 
year  or  years,  naming  it  have  not  been  paid, 
will  be  sold,  and  the  time  and  place  thereof, 
with  a  list  of  the  lands,"  etc. 

"Sec.  1035.  The  county  treasurer  sball 
make  out  sign  and  deliver  to  the  purchaser 
of  any  real  property  sold  for  the  payment  of 
taxes  as  aforesaid,  a  certificate  of  purchase, 
describing  the  property  on  which  the  taxes 
and  costs  were  paid  by  the  purchaser,  as  the 
same  was  described  in  record  of  sales,  and 
also  how  much  and  what  part  of  each  tract 
or  lot  was  sold,  and  stating  the  amount  of 
each  kind  of  tax,  interest  and  costs,  for  each 


tract  or  lot  for  which  the  same  was  sold, 
as  described  In  record  of  sales,  and  that  pay- 
ment has  been  made  therefor.  If  any  pur- 
chaser shall  become  the  purchaser  of  more 
than  one  parcel  of  property,  he  may  have 
the  whole  included  in  one  certificate." 

"Sec.  1037.  Real  property  sold  under  the 
provisions  of  this  article  may  be  redeemed 
at  any  time  before  the  expiration  of  one  year 
from  the  date  of  the  sale,  by  the  payment  to 
the  treasurer  of  the  proper  county,  to  be  held 
by  him  subject  to  the  order  of  the  purchaser, 
of  the  amount  for  which  the  same  was  sold 
and  subsequent  taxes,"  etc 

"Sec.  1038.  The  county  treasurer  shall,  up- 
on application  of  any  party  to  redeem  any 
real  property  sold  under  the  provisions  of 
this  article,  and  being  satisfied  that  such 
party  has  the  right  to  redeem  the  same,  and 
upon  the  payment  of  the  proper  amount  Is- 
sue to  such  party  a  certificate  of  redemption, 
setting  forth  the  facts  of  the  sale,  substan- 
tially as  contained  in  certificate  of  sale,"  etc 

"Sec  1039.  Immediately  after  the  expira- 
tion of  the  time  allowed  for  the  redemption 
of  any  land  sold  for  taxes,  under  the  provi- 
sions of  this  article,  the  treasurer  then  In 
office  shall  make  out  a  deed  for  each  lot  or 
parcel  of  land  sold  and  remaining  unredeem- 
ed, and  deliver  the  same  to  the  purchaser  up- 
on the  return  of  the  certificate  of  purchase; 
*  •  *  any  number  of  parcels  of  land 
bought  by  one  person,  may  be  Included  in 
one  deed,  as  may  be  desired  by  the  pur- 
chaser." 

Section  1040  provides  a  form  of  tax  deed, 
of  which  the  one  received  in  evidence  In  this 
case  is  a  substantial  copy. 

It  will  be  seen  from  the  foregoing  quota- 
tions that  at  the  time  these  lots  were  assessed 
and  sold  for  taxes  the  law  required  that  the 
owner  should  furnish  to  the  assessor  a  list 
of  his  property;  and,  In  case  of  town  lots, 
that  he  should  name  the  town  In  which  they 
were  situated,  and  give  a  proper  description 
thereof  by  number  and  blocks,  and  that  from 
tbe  lists  so  obtained  the  assessor  should  make 
out  an  assessment  roll  containing  the  names 
of  the  persons  who  bad  listed  property  in 
his  district  together  with  the  several  species 
of  property  and  the  value  thereof.  The  Leg- 
islature of  1887  passed  a  law  providing  that 
"each  tract  of  land,  and  each  town  or  city 
lot  shall  be  valued  and  assessed  separately, 
except  when  one  or  more  adjoining  tracts  or 
lots  are  returned  by  tbe  same  person,  in  which 
case  they  may  be  valued  and  assessed  joint- 
ly." Comp.  St  1887,  Fifth  Div.  §  1696.  The 
Supreme  Court  of  California  in  the  case  of 
Terrill  v.  Groves,  18  Cal.  149,  said  this:  "The 
act  of  April,  1857,  under  which  these  proceed- 
ings were  taken,  in  the  fourth  section  pro- 
vides that  the  assessor  shall  set  down  in  his 
assessment  book  (1)  the  names  of  all  taxable 
inhabitants;  (2)  all  real  estate  and  improve- 
ments on  public  lands  taxable  to  each,  giving 
the  metes  and  bounds,  or  describing  by  lots 
or  fractions  of  lots;  (3)  the  cash  value  of  all 
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Improvements  on  real  estate,  etc  We  think 
the  true  meaning  of  the  provision  la  to  re- 
quire a  separate  assessment  and  valuation  of 
each  lot  in  cases  like  this  of  city  property. 
If  a  man  owned  a  hundred  lots,  or  If,  after 
the  assessment,  he  sold  some  of  them,  and  it 
became  necessary  or  desirable  to  pay  the  tax- 
es on  a  part  of  the  property,  it  would  be  im- 
possible to  do  so  without  paying  the  full 
amount  assessed.  It  was  evidently  the  inten- 
tion of  the  statute  that  each  lot  should  be 
made  to  bear  Its  own  portion  of  the  public 
burdens,  and  a  great  deal  of  confusion  and  In- 
justice would  grow  out  of  a  gross  assessment 
of  several  lots,  and  a  sale  in  gross  for  the 
payment  of  the  general  tax.  This  construc- 
tion seems  to  be  given  to  the  provisions  of 
statutes  not  very  dissimilar  in  Maine  and 
Ohio  (Shlmmin  v.  Inman,  26  Me.  228,  and 
Willey  v.  Scovllle'8  Lessee,  9  Ohio,  43),  and 
we  think  it  warranted  by  the  language  of  our 
own  act"  We  are  of  opinion  that  the  pas- 
sage of  section  1696,  supra,  by  the  Legisla- 
ture of  1887,  added  nothing  to  the  duties  of 
the  assessor  as  the  same  were  Indicated  by 
the  provisions  of  the  Revised  Statutes  of  1879, 
above  quoted. 

In  the  case  of  Casey  v.  Wright,  14  Mont. 
315,  36  Pac.  191,  the  court  said:  "In  Terrill 
v.  Groves,  18  Cal.  149,  a  case  very  similar  to 
the  one  under  consideration,  the  court  says: 
The  plaintiff  claims  under  a  tax  deed.  It 
seems  that  these  lots  were  assessed  as  the 
property  of  one  Alonzo  Green.  They  were 
separately  listed,  but  valued  Jointly,  and  the 
aggregate  tax  on  all  of  them,  and  two  other 
lots  in  other  blocks,  set  down.  The  lots  sued 
for  were  contiguous  to  each  other,  and  form- 
ed a  part  of  block  No.  28  on  the  plan  of  the 
city.  These  lots  were  put  up  and  sold  to- 
gether for  the  aggregate  amount  of  .this  tax. 
The  appellants  contend  that  this  was  illegal, 
and  that  the  sale  and  the  consequent  deed 
were  void ;  and  we  are  of  the  same  opinion.' 
We  think  the  authorities  are  almost  unani- 
mous that  such  a  sale  Is  void."  In  the  case 
of  Emerson  v.  Shannon,  23  Colo.  274,  47  Pac. 
302,  58  Am.  St.  Rep.  232,  the  court  said: 
"The  defendant,  to  maintain  his  title  at  the 
trial,  offered  in  evidence  a  tax  deed,  purport- 
ing to  convey  lands  sold  for  delinquent  taxes 
en  masse  for  a  gross  sum,  viz.  [Here  follows 
description  of  the  land.]  We  have  just  held 
in  the  case  of  Crlsman  v.  Johnson,  23  Colo. 
264,  47  Pac.  296,  58  Am.  St  Rep.  224,  that 
under  our  statute  It  is  lawful  for  the  author- 
ities to  assess  and  sell  en  masse,  for  delin- 
quent taxes,  a  number  of  town  lots.  Section 
3822,  Mills'  Ann.  St.,  provides  for  such  assess- 
ment if  the  lots  are  listed  by  the  same  per- 
son; and  section  8894  provides  that  'when 
*  •  *  adjoining  lots  are  offered  as  the 
property  of  the  same  person,  one  or  more  may 
be  sold  for  the  taxes  of  all.'  It  is  not  neces- 
sary to  determine  whether,  when  all  our  stat- 
utes on  the  subject  are  considered,  It  Is  per- 
missible to  sell  for  taxes  several  tracts  of  con- 
tiguous acre  property,  as  such  a  case  is  not 


presented,  as  the  description  given  of  the  < 
several  tracts  in  the  treasurer's  deed  will  • 
only  apply  to  lands  that  are  not  contiguous,  ■ 
but  widely  separated  and  in  different  town* 
ships.  It  shows  that  these  noncontiguous 
tracts  were  sold  together  for  a  gross  sum. 
When  this  Instrument  was  overed  in  evidence 
for  the  purpose  of  showing  title  in  the  defend- 
ant the  court  properly  rejected  the  same. 
The  authorities  are  uniform  that  such  a  deed 
is  absolutely  void."  In  the  case  of  Speed  v. 
McKnight  76  Miss.  723,  25  South.  872,  the 
court  said:  "The  assessment  under  which 
this  property  was  sold  and  the  sale  were  ut- 
terly void.  *  •  *  The  assessment  here 
was  the  act  of  the  sheriff,  and  the  lots  were 
physically  widely  separated  and  of  different 
values,  as  shown  by  proof,  and  should  not 
have  been  sold  as  one  tract"  In  the  case  of 
National  Bank  of  Augusta  v.  Baker  Hill  Iron 
Co.,  108  Ala.  635,  19  South.  47,  this  language 
is  found:  "There  can  be  no  sort  of  doubt 
that  the  tax  sale  and  deed  under  which  plain- 
tiff claims  were  absolutely  void,  for  the  rea- 
son that  the  assessment  and  sale  were  not 
made  In  compliance  with  the  statutory  re- 
quirements. •  •  •  The  assessment  in  ques- 
tion •  *  *  embraced  a  great  many  pieces 
of  property,  none  of  which  were  valued  sep- 
arately, as  required  by  section  38  of  the  act 
(Acts  1868,  p.  810),  but  all  were  assessed  at 
one  gross  valuation.  •  •  •  Finally,  the 
property  was  not  offered  for  sale  by  sections 
or  parts  of  sections,  as  required  by  section 
79  (page  321),  but  was  sold  en  masse,  though 
there  were  many  different  and  disconnected 
subdivisions  of  sections."  In  Cocks  v.  Sim- 
mons, 55  Ark.  104,  17  S.  W.  594,  29  Am.  St. 
Rep.  28,  It  was  said:  "By  the  recitals  of  the 
deed  four  sections  of  land  severally  assessed 
were  sold  In  a  body  for  the  sum  of  the  taxes 
due  upon  all.  Each  section  was  thereby  sold 
for  the  taxes  due  upon  each  of  the  others,  as 
much  as  for  the  taxes  due  upon  it.  Such  a 
sale  is  absolutely  void,  for  the  collector  has 
no  more  authority  to  sell  one  tract  of  land  for 
a  tax  due  upon  another  than  for  a  store  ac- 
count or  other  ordinary  debt."  In  Cornelius 
v.  Ferguson,  16  S.  D.  113,  91  N.  W.  460,  It 
was  said:  "But  the  deed,  when  read  In  con- 
nection with  the  eighth  finding  of  fact  is 
clearly  shown  to  be  void,  as  the  court  in  the 
latter  finding  finds  that  the  lots  for  the  year 
1889  were  sold  In  bulk  for  the  gross  sum  of 
$59.55.  Reading,  therefore,  the  two  findings 
together,  the  court  was  clearly  right  In  Its 
conclusions  of  law  that  the  tax  deed  was  void 
on  its  face."  The  Supreme  Court  of  Iowa,  In 
Ackley  v.  Sexton,  24  Iowa,  820,  used  this  lan- 
guage: "This  tax  deed  was  void  upon  its 
face,  because  It  embraced  several  distinct 
tracts  of  land,  which  purported  to  have  been 
sold  en  masse  for  a  gross  sum.  It  was  pre- 
cisely such  a  deed  as  has  been  adjudged  void 
on  Its  face  by  prior  decisions  of  this  court'* 
Judge  Cooley,  in  his  work  on  Taxation  (2d 
Ed.)  p.  493,  thus  expresses  his  views  on  the 
subject  under  consideration:  "To  group  lands 
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In  the  sale  which  are  assessed  as  separate  in- 
terests Is  incompetent,  even  though  they  be 
owned  by  the  same  person.  Each  parcel  is 
chargeable  with  its  own  taxes,  and  is  to  be 
redeemed  by  paying  them;  but  such  a  joint 
sale  charges  it  with  the  tax  upon  the  other 
also,  and  Is  like  issuing  one  execution  upon 
several  judgments,  and  selling  jointly  the 
lands  which  are  charged  with  separate  liens. 
It  may  or  may  not  be  important  to  the  own- 
er that  he  have  the  opportunity  of  a  separate 
redemption,  but  the  fact  that  it  possibly  may 
be  so  is  sufficient  reason  why  the  law  should 
protect  the  right."  See,  also,  Cartwrlght  v. 
McFadden,  24  Kan.  622 ;  Wyer  v.  La  Rocque, 
51  Kan.  710,  33  Pac.  547;  Weeks  v.  Merkle,  6 
Okl.  714,  52  Pac.  929;  Lowensteln  v.  Sexton, 
18  Okl.  322,  90  Pac.  410 ;  Barnes  v.  Boardman, 
149  Mass.  106,  21  N.  E.  308,  3L  R.  A.  785 ; 
Gibson  v.  Kueffer,  69  Kan.  729,  77  Pac.  282. 

In  reply  to  the  contention  of  the  appellant, 
counsel  for  the  respondent  calls  attention  to 
section  1039  of  the  Revised  Statutes  of  1879, 
supra,  which  provides  that  any  number  of 
parcels  of  land  bought  by  one  person  may  be 
Included  in  one  deed,  if  the  purchaser  so  de- 
sires, and  numerous  cases  are  cited  from  oth- 
er states  to  uphold  this  proposition.  Under 
the  statute,  there  is  no  doubt  that  a  deed 
would  not  be  invalid  because  it  conveys  a 
number  of  lots  or  parcels  of  lands ;  but  it  is 
equally  clear  to  us  that,  where  a  deed  shows 
on  its  face  that  several  noncontiguous  par- 
cels of  property  were  sold  en  masse,  the  deed 
is  void.  The  deed  received  In  evidence  in  this 
case  shows,  on  its  face,  that  certain  lots  in 
blocks  6,  52,  and  53,  in  the  city  of  Billings, 
were  assessed  together,  and  that  they  were 
sold  en  masse  for  $8.57.  We  know,  of  course, 
that  blocks  in  cities  and  towns  are  bounded 
by  streets  and  alleys,  and  it  therefore  fol- 
lows that  the  lots  in  these  different  blocks 
could  not  be  adjoining  lots.  As  was  indicat- 
ed by  the  Supreme  Court  of  California  and 
also  by  Judge  Cooley,  supra,  the  object  of  the 
statute  undoubtedly  was  to  provide  that  the 
officers'  books  should  show  the  tax  which  at- 
tached as  a  lien  to  each  separate  lot,  piece,  or 
parcel  of  land,  so  as  to  enable  the  owner,  or 
his  successor  in  interest,  to  redeem  any  one 
lot  by  paying  the  tax  thereon,  without  any 
obligation  to  pay  the  tax  on  other  lots  in  or- 
der to  clear  the  title  to  the  particular  lot. 
It  seems  to  us  that  this  is  a  reasonable  right 
or  privilege  secured  to  the  owner,  and  that 
the  courts  have  properly  by  their  decisions 
recognized  and  protected  the  same.  We  hold 
that  the  tax  deed  received  in  evidence  in  this 
case  is  void  on  Its  face,  and  ought  not  to  have 
been  considered  by  the  trial  court 

This  being  an  equity  case,  and  no  cause 
appearing  why  a  new  trial  or  the  taking  of 
further  evidence  should  be  ordered,  it  is  our 
duty  to  finally  determine  the  same.  Code 
Civ.  Proc.  §  21,  as  amended  by  the  Legisla- 
ture in  Acts  2d  Leg.  Ex.  Sess.  1903,  p.  7,  c.  1. 
It  Is  therefore  directed  that  the  judgment 
nnd  order  appealed  from  be,  and  the  same 


are  hereby,  reversed,  and  the  cause  Is  remand- 
ed to  the  district  court  of  Yellowstone  coun- 
ty, with  instructions  to  enter  a  judgment  in 
favor  of  the  plaintiff  in  accordance  with  the 
prayer  of  its  complaint 
Reversed  and  remanded. 

BRANTLY,  C.  J.,  and  HOLLOWAY,  J.,  con- 
cur. 


ANDERSON  v.  RED  METAL  MINING  CO. 
et  aJ 

(Supreme  Court  of  Montana.    Dec.  16,  1907.) 

1.  Justices  of  the  Peace — Appeal — Appel- 
late Jurisdiction. 

Though  under  the  express  provisions  of 
Const,  art.  8,  §  21,  a  justice's  court  has  no  eq- 
uity jurisdiction,  and  where  the  justice  has  no 
jurisdiction  the  district  court  can  acquire  none 
on  appeal,  except  to  dismiss  the  appeal  and  ren- 
der judgment  for  costs,  yet  a  person  who  has 
mistakenly  assumed  that  he  is  entitled  to  equi- 
table relief,  and  has  formed  his  pleadings  accord- 
ingly, will  not  on  appeal  from  the  justice  to  the 
district  court  be  turned  out  of  court  if  upon  any 
theory  of  his  pleadings  he  is  entitled  to  other  re- 
lief, since  under  the  express  provisions  of  Const, 
art.  8,  §  28,  there  is  but  one  form  of  action,  and 
law  and  equity  may  be  administered  in  the  same 
case. 

2.  Same— Jurisdiction— Civil  Actions. 

Under  the  express  provisions  of  Const,  art 
8,  5  21,  a  justice's  court  has  no  equity  jurisdic- 
tion. An  action  was  brought  in  a  justice's  court 
on  an  account  for  labor  performed  for  defend- 
ant company  by  one  to  whom  the  account  had 
been  assigned,  who  also  prayed  that  another  al- 
leged assignment  of  the  account  to  other  par- 
ties who  were  made  defendants  should  be  de- 
clared void.  A  demurrer  of  the  defendant  as- 
signees to  the  complaint  was  sustained.  Held 
that,  the  case  being  disposed  of  in  so  far  as  it 
involved  equitable  relief,  the  justice  could  prop- 
erly decide  the  remaining  legal  question  or  the 
defendant  company's  liability  to  plaintiff  on  the 
account,  under  Code  Civ.  Proc.  §  66,  subd.  1, 
giving  a  justice's  court  jurisdiction  of  actions 
arising  on  contract  for  the  recovery  of  money 
only,  etc. 

3.  Same— Interpleader— Scope  op  Remedy- 
Legal  Actions. 

Code  Civ.  Proc.  §  588,  provides  that  a  de- 
fendant against  whom  an  action  is  pending  upon 
a  contract  may,  before  answer  upon  affidavit  that 
without  collusion  with  affiant,  a  person  not  a 
party,  makes  a  demand  upon  such  contract,  ob- 
tain an  order  of  court  substituting  such  person 
in  his  place,  etc.,  on  his  depositing  in  court  the 
amount  claimed,  and  the  action  of  the  inter- 
pleader may  be  maintained  and  plaintiff  be  dis- 
charged from  liability  to  the  conflicting  claim- 
ants, though  their  claims  have  not  a  common 
origin,  but  are  adverse  and  independent  of  one 
another.  In  an  action  by  an  assignee  on  an  ac- 
count, in  which  others  claiming  the  account  by 
virtue  of  a  levy  under  their  execution  against 
the  assignor  were  made  defendants,  a  justice 
of  the  peace  ordered  a  substitution  of  the  as- 
signor and  the  other  defendants  for  the  debtor. 
Held,,  that  the  order  of  substitution  did  not  con- 
vert the  legal  action  into  an  equitable  one,  so 
as  to  deprive  the  justice  of  jurisdiction,  since  the 
provision  for  an  interpleader  was  intended  to 
cover  both  legal  and  equitable  cases. 

4.  Interpleader  — Proceedings— Effect  of 
Failure  to  File  Affidavit— Waiver. 

Though  the  formal  affidavit  required  by  the 
section  was  not  filed,  but  the  application  for 
substitution  was  made  on  the  amended  answer, 
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the  Irregularity  was  waived  where  the  substi- 
tuted parties  became  defendants  without  objec- 
tion. 

6.  Appeal  —  Tbanbi-eb  or  Cause  —  Notice  — 
"Adverse  Pabty." 

Under  Code  Civ.  Proa  §  1760,  providing 
that,  when  an  appeal  la  taken,  a  notice  thereof 
must  be  served  on  the  adverse  party,  etc.,  an 
adverse  party  la  one  who  haa  an  interest  in  op- 
gosing^tne  object  sought  to  be  accomplished  by 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  2,  Appeal  and  Error,  H  2138-2189.] 

&  Sake. 

Where  an  action  la  brought  on  an  account 
by  an  assignee  thereof,  and  the  debtor  inter- 
pleads the  assignor  and  another  claimant  of  the 
account,  and  the  assignor  disclaims  any  interest 
admitting  the  assignment  to  plaintiff,  the  as- 
signor is  not  an  adverse  party  on  whom  notice 
of  an  appeal  mast  be  served  by  plaintiff. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol  2,  Appeal  and  Error,  §§  2136-2189.] 

7.  Justices  or  the  Peace  —  Appeal  —  Tbial 
De  Novo—  Demurrer. 

An  assignee  of  an  account  suing  in  justice's 
-court  asked  for  judgment  against  the  debtor,  and 
that  the  claim  of  P.  to  the  same  account  be  de- 
clared void.  P.'a  demurrer  was  sustained.  The 
-debtor  then  interpleaded  P.  and  the  assignor, 
who,  on  being  brought  in,  both  answered,  P. 
making  no  objection  that  the  complaint  did  not 
raise  any  issue  aa  to  the  right  between  himself 
and  plaintiff,  but  setting  up  his  claim  under  a 
levy  of  execution.  Judgment  was  rendered  for 
P.,  and  plaintiff  appealed  to  the  district  court 
where  P.  again  submitted  his  demurrer  offered 
before  the  justice.  Held,  that  the  court  prop- 
erly overruled  such  demurrer,  since,  when  the 
Justice  sustained  it  on  the  ground  that  he  could 
not  grant  the  relief  asked  against  P.,  he  prac- 
tically dismissed  P.  from  the  case,  and  the  de- 
murrer had  done  its  work. 
-&  Appeal — Review— Harmless  Ebbob— Ad- 
mission or  Improper  Evidence. 

In  an  action  on  an  account  by  an  assignee, 
where  defendants  offer  no  evidence,  but  rest 
-their  case  entirely  upon  their  objection  to  the 
jurisdiction,  the  admission  of  incompetent  evi- 
dence as  to  the  consideration  for  the  assignment 
is  not  prejudicial  where  there  is  no  question  as 
to  the  sufficiency  of  the  consideration  nor  aa  to 
whether  it  waa  for  value. 

9.  Same— Presumptions. 

Where  it  appeared  that  the  parties  and  the 
judge  proceeded  upon  the  assumption  that  the 
amount  in  controversy  had  been  paid  into  the 
justice's  court,  and  that  at  the  time  of  trial  It 
was  in  the  clerk's  possession,  and  the  answer  of 
another  defendant  recited  that  the  money  had 
been  paid  to  the  justice,  a  verdict  by  direction 
of  the  court  that  plaintiff  "is  entitled  to  the 
sum  of  $94  heretofore  paid  into  court"  will  not 
be  reversed  for  lack  of  evidence  that  any  sum 
had  been  paid  into  court,  since  it  will  be  pre- 
sumed that  the  fact  that  the  money  bad  been 
paid  to  the  clerk  was  ascertained  by  the  court 
before  it  adjudged  that  the  sum  belonged  to 
plaintiff. 

10.  Interpleadeb— Judgment— Interest. 

In  a  trial  on  an  interpleader,  it  is  error  in 
.giving  judgment  for  the  aum  in  dispute  to  award 
interest  on  it  against  the  interpleader  defendant 
during  the  time  it  was  in  the  custody  of  the 
•  court. 

Appeal  from  District  Court  Silver  Bow 
County;  Geo.  M.  Bourquln,  Judge. 

Action  by  A.  EL  Anderson  against  the  Bed 
Metal  Mining;  Company,  Paris  Bros.,  and 
others.  Judgment  for  plaintiff,  and  de- 
fendants Paris  Bros,  appeal.  Modified  and 
affirmed. 


Lw  P.  Forestell  and  L  A.  Cohen,  for  appel- 
lants. Donovan  &  Melxer,  for  respondent 

BRANTLY,  O.  J.  This  action  originated  In 
a  justice  of  the  peace  court  It  was  brought 
to  recover  a  judgment  against  the  Red  Metal 
Mining  Company,  hereinafter  referred  to  as 
the  "company,"  upon  an  account  for  $94  for 
labor  performed  tor  the  company  during  Sep- 
tember, 1907,  by  one  Frankovlch,  which  the 
plaintiff  alleges  had  been  assigned  to  him  for 
value.  Frankovlch  and  Paris  Bros,  a  co- 
partnership, were  made  parties  defendant 
The  complaint  contains  allegations  sufficient 
to  state  a  cause  of  action  against  the  compa- 
ny. No  attempt  is  made  to  state  a  cause  of 
action  against  Frankovlch,  nor  in  the  prayer 
Is  Judgment  demanded  against  him.  As  to 
the  appellants  Paris  Bros.,  It  is  alleged  that 
they  claim  to  be  the  assignees  of  the  account 
under  an  assignment  by  Frankovlch,  but  that 
this  assignment  Is  a  forgery,  and  therefore 
void.  In  the  prayer  the  plaintiff  demands 
that  the  Paris  Bros.'  assignment  be  declared 
void,  and  that  he  have  Judgment  for  the 
amount  of  the  account  and  for  costs.  Paris 
Bros,  interposed  a  general  demurrer  to  the 
complaint  which  was  sustained.  The  com- 
pany filed  an  answer.  After  the  demurrer  of 
the  Paris  Bros,  was  sustained,  it  filed  an 
amended  answer,  which  was  verified,  in  which 
it  admitted  all  the  allegations  of  the  com- 
plaint except  as  to  the  merits  of  the  re- 
spective assignments  of  the  plaintiff  and 
Paris  Bros.  As  to  these,  it  is  alleged  thag  It 
had  no  knowledge  or  information  sufficient  to 
form  a  belief,  and,  further,  that  both  plain- 
tiff and  defendants  Paris  Bros,  were  claiming 
the  money  due  on  the  Frankovlch  account 
under  their  alleged  assignments.  It  con- 
cluded with  a  prayer  that  an  order  be  made 
allowing  It  to  pay  into  court  the  amount  of 
the  account;  that  Frankovlch  and  Paris 
Bros,  be  substituted  as  parties  defendant  in 
its  stead;  that  the  action  be  dismissed  as  to 
It;  and  that  the  plaintiff  and  Paris  Bros,  be 
required  to  submit  their  respective  claims  for 
determination.  The  order  prayed  for  having 
been  made,  the  company  paid  the  amount  of 
the  account  to  the  justice.  Frankovlch  filed 
his  answer,  admitting  that  he  had  assigned 
the  account  to  the  plaintiff,  and  alleging  that 
he  had  never  after  made  any  claim  to  the 
amount  due  thereon.  Paris  Bros.,  without 
objection  and  apparently  without  formal  no- 
tice of  the  order,  answered.  After  putting  In 
issue  the  material  allegations  of  the  com- 
plaint they  allege,  aa  the  basis  of  their  claim, 
that  during  the  month  of  October,  1906, 
Frankovlch  being  indebted  to  them  to  the 
amount  of  $109,  they  instituted  an  action 
against  him  to  recover  the  same;  that  they 
had  caused  an  attachment  to  issue  and  to  be 
levied  upon  the  moneys  due  him  from  the 
company,  to  secure  the  payment  of  the  judg 
ment  which  it  sought  to  recover  in  the  cause; 
that  judgment  was  duly  given  and  made  in 
said  cause  in  their  favor,  and  against  Frank- 
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ovieh  for  the  sum  of  $109  and  costs;  that 
they  thereupon  caused  an  execution  to  be  is- 
sued thereon,  and  to  be  levied  upon  the  mon- 
eys in  the  hands  of  the  company,  and  that, 
by  reason  of  these  facts,  the  moneys  In  the 
bands  of  the  court  belonged  to  the  defendants 
Paris  Bros.,  and  not  to  the  plaintiff.  A  trial 
on  the  Issue  thus  framed  resulted  In  a  judg- 
ment in  favor  of  the  Paris  Bros.  There- 
upon the  plaintiff  appealed  to  the  district 
court  His  notice  of  appeal  was  not  served 
on  Frankovlch.  When  the  record  was  filed 
in  the  district  court,  counsel  for  Paris 
Bros,  moved  to  dismiss  the  appeal  on  the 
ground  that  the  court  was  without  Jurisdic- 
tion of  the  action  or  of  the  appeal.  This 
motion  was  overruled.  The  demurrer  of 
Paris  Bros.,  interposed  before  the  order  of 
substitution  was  made,  was  submitted  to  the 
district  court,  but  was  overruled.  The  trial 
resulted  in  a  judgment  for  plaintiff;  defend- 
ants Paris  Bros,  declining  to  offer  any  evi- 
dence, but  contenting  themselves  with  their 
general  objection  to  the  jurisdiction  of  the 
court  to  entertain  the  appeal  and  try  the 
case.  These  defendants  have  appealed  to 
this  court  from  the  judgment  and  an  order 
denying  them  a  new  trial. 

The  contention  is  made  that  it  is  manifest 
from  the  complaint  filed  in  the  justice's  court 
that  the  relief  sought  by  the  plaintiff  is  equi- 
table in  its  nature,  and  that,  since  under 
the  Constitution  (article  8.  8  21)  a  justice's 
court  has  no  equity  jurisdiction,  It  had  no 
power  to  proceed  with  the  trial,  hence  the 
jurisdiction  of  the  district  court  did  not  at- 
tach by  virtue  of  the  appeal,  In  that  its  Ju- 
risdiction on  appeal  Is  the  same  as  that  of 
the  Justice's  court.  It  has  frequently  been 
held  by  this  court  that,  If  the  justice's  court 
has  no  jurisdiction  of  the  subject-matter  in 
a  particular  case,  the  district  court  on  appeal 
acquires  none,  except  to  dismiss  the  appeal 
and  render  judgment  for  costs.  Gassert  v. 
Bogk,  7  Mont.  585,  19  Pac.  281,  1  L  R.  A, 
240;  Shea  v.  Regan,  29  Mont.  308,  74  Pac. 
737;  Oppenheimer  v.  Regan,  32  Mont.  110, 
79  Pac.  695.  It  does  not  necessarily  follow, 
however,  that  the  character  of  an  action  Is 
to  be  determined  by  particular  allegations  in- 
corporated in  the  complaint.  In  a  given  case 
a  party  may  assume  that  he  is  entitled  to 
equitable  relief,  and  proceed  to  formulate  his 
pleadings  accordingly.  It  may  be  apparent 
therefrom  that  he  Is  not  entitled  to  the  re- 
lief he  seeks,  yet  he  will  not  for  this  reason 
be  turned  out  of  court,  if  upon  any  theory 
of  his  pleading  *he  is  entitled  to  other  relief. 
Under  the  Constitution  (article  8,  §  28)  there 
is  but  one  form  of  action  in  this  state.  Law 
and  equity  may  be  administered  in  the  same 
case.  A  mistake  as  to  the  form  in  which  the 
action  should  be  brought,  or  as  to  the  relief 
which  may  be  demanded  upon  the  statement 
of  facts  made,  is  of  no  moment.  If  equitable 
relief  is  demanded,  but  the  facts  do  not  war- 
rant this  character  of  relief,  a  complaint  will 
be  sustained  for  legal  relief,  if  the  facts 


warrant  It.  Donovan  v.  McDevitt,  36  Mont. 
— ,  92  Pac.  49.  In  this  case  the  plaintiff 
made  Frankovlch  and  Paris  Bros,  parties. 
His  counsel  seem  to  have  proceeded  upon  the 
assumption  that  by  so  doing  he  could  secure 
the  cancellation  of  the  alleged  forged  assign- 
ment held  by  Paris  Bros.  In  this  they  were 
in  error.  The  court  could  not  grant  that 
character  of  relief.  This  contention  was 
made  by  Paris  Bros.'  demurrer.  The  jus- 
tice, in  sustaining  this,  sustained  the  conten- 
tion of  defendants  that  be  was  without  equi- 
table jurisdiction.  He  retained  the  action  as 
between  the  plaintiff  and  the  company,  as  he 
should  have  done.  This  condition  left  a 
simple  legal  question  of  the  liability  of  the 
defendant  company  to  the  plaintiff,  which  the 
justice  had  jurisdiction  to  determine.  Code 
Civ.  Proc.  |  66.  As  between  these  parties 
the  action  was  one  arising  on  a  contract  for 
the  payment  of  money.  So  far,  then,  there 
can  be  no  doubt  that  the  action  of  the  justice 
was  correct  A  judgment  rendered  settling 
the  question  of  the  liability  of  the  company 
to  the  plaintiff  would  have  been  valid. 

Did  the  justice  lose  jurisdiction  of  the  case 
by  making  the  order  of  substitution?  In  oth- 
er words,  was  the  case  converted  into  an 
equity  case  by  this  order?  A  solution  of  the 
question  involved  turns  upon  a  correct  an- 
swer to  the  inquiry:  What  Is  the  scope  and 
application  of  section  588  of  the  Code  of 
Civil  Procedure,  which  declares:  "A  defend- 
ant against  whom  an  action  is  pending  upon 
a  contract,  or  for  s])ecific  personal  property, 
may,  at  any  time  before  answer,  upon  affi- 
davit that  a  person  not  a  party  to  the  action 
makes  against  him,  and  without  any  collu- 
sion with  him,  a  demand  upon  such  contract, 
or  for  such  property,  upon  notice  to  such 
person  and  the  adverse  party,  apply  to  the 
court  for  an  order  to  substitute  such  person 
In  his  place  and  discharge  him  from  liability 
to  either  party,  on  his  deiwsitlng  in  court  the 
amount  claimed  on  the  contract  or  deliver- 
ing the  property,  or  its  value,  to  such  person 
as  the  court  may  direct ;  and  the  court  may, 
In  its  discretion,  make  the  order.  And  when- 
ever conflicting  claims  are  or  may  be  made 
upon  a  person  for  or  relating  to  personal 
property,  or  the  performance  of  an  obliga- 
tion, or  any  portion  thereof,  such  person  may 
bring  an  action  against  the  conflicting  claim- 
ants to  compel  them  to  interplead  and  liti- 
gate their  several  claims  among  themselves. 
The  order  of  substitution  may  be  made,  and 
the  action  of  interpleader  may  be  maintain- 
ed, and  the  applicant  or  plaintiff  be  discharg- 
ed from  liability  to  all  or  any  of  the  conflict- 
ing claimants,  although  their  titles  or  claims 
have  not  a  common  origin,  or  are  not  Identic- 
al, but  are  adverse  to  and  Independent  of  one 
another."  There  is  a  conflict  in  the  deci- 
sions as  to  the  result  of  an  order  of  substitu- 
tion made  under  the  first  sentence  of  this 
section.  Some  of  the  courts,  as  in  New  York 
and  Missouri  (Clark  v.  Mosher,  107  X.  Y.  118, 
14  N.  E.  90,  1  Am.  St  Rep.  798;  Dlnley,. 
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Adm'x,  etc.,  r.  McCnllagh,  92  Htm,  454,  36 
N.  Y.  Supp.  1007;  Miller  v.  Metropolitan 
Life  Ins.  Co.,  08  Mo.  App.  19),  hold  that 
such  a  substitution  converts  a  case  which 
was  at  law  Into  one  of  equitable  cognizance. 
It  seems  to  us,  however,  that  these  courts 
overlook  the  fact  that  the  method  of  inter- 
pleader provided  for  In  this  portion  of  the 
section  had  its  origin  at  the  common  law, 
and  is  cognizable  by  courts  proceeding  ac- 
cording to  the  common  law.  Originally  in 
cases  of  joint  bailment,  when  separate  ac- 
tions in  detinue  were  brought  by  the  bailors, 
tbe  bailee  might  require  them  to  Interplead. 
If  only  one  bad  brought  suit  and  tbe  other 
threatened  to  sue,  the  bailee  might  have  the 
other  brought  in  by  garnishment.  This  might 
be  done,  also,  by  the  finder  of  property  un- 
der the  same  circumstances.  2  Story,  Equity 
Jurisprudence,  801-803.  In  one  or  two  other 
kinds  of  actions  at  law  this  legal  interplead- 
er might  be  resorted  to.  Our  statute — and 
most  of  the  states  have  a  similar  one — was 
modeled  after  the  English  statutes  of  1  and 
2  William  IV  (chapter  58,  §  1)  and  23  and  24 
Victoria  (chapter  126,  f  12).  The  first  in- 
cluded actions  in  debt,  assumpsit,  detinue, 
and  trover.  The  latter  was  enacted  to  avoid 
the  effect  of  the  decision  in  Crawshay  v. 
Thornton,  2  Mylne  &  Craig,  1  (English  Rep. 
40  Full  Reprint,  p.  541),  in  which  it  was  held 
by  Lord  Cottenham  that  there  can  be  no 
interpleader  where  the  rights  asserted  by  the 
claimants  are  independent,  and  have  not  a 
common  origin  (4  Pomeroy,  Equity  Juris- 
prudence, 8  1324,  notes).  In  the  class  of  ac- 
tions named,  after  substitution  was  made, 
the  cause  proceeded  in  the  same  court  be- 
tween the  plaintiff  and  the  substituted  de- 
fendant, and  the  question  of  right  was  de- 
termined according  to  the  course  of  the  com- 
mon law.  Hamlyn  v.  Betteley,  6  Q.  B.  Div. 
63.  If  a  suit  Is  not  brought  by  either  claim- 
ant, the  person  against  whom  the  conflicting 
claims  are  made  may  bring  bis  action  In 
equity  to  compel  them  to  Interplead;  for, 
having  no  cause  of  action  against  either  of 
them,  he  cannot  bring  an  action  at  law.  The 
second  sentence  of  the  section  provides  for 
this  situation.  The  last  sentence  embodies 
the  provision  of  section  12  of  the  statute  of 
Victoria,  supra.  Clearly  the  section,  taken 
as  a  whole,  Is  intended  to  cover  the  subject 
of  Interpleader,  both  at  law  and  in  equity; 
one  purpose  being,  as  declared  by  the  statute 
of  William,  supra,  to  enable  courts  of  law  to 
grant  relief  In  a  summary  way  In  many  cases 
in  which  theretofore  they  could  grant  none. 
So,  while  there  is  a  conflict  in  the  decisions 
of  the  courts  in  the  United  States  as  to  the 
question  whether  such  cases  as  the  one  at 
bar  become  of  equitable  cognizance  after  sub- 
stitution Is  made,  there  can  be  no  doubt  that 
on  principle  such  Is  not  the  case.  If  the 
case  be  one  which  presents  only  legal  issues, 
it  la  not  changed  In  character  merely  by  the 
substitution,  but  proceeds  according  to  law, 
unless,  as  may  be  the  case,  some  equitable 


defense  is  Interposed  which  invokes  the  eq- 
uity powers  of  the  court.  This  may  be  the 
case  'under  the  Code,  because  our  courts  of 
general  jurisdiction  administer  both  law  and 
equity.  It  could  not  be  so,  however,  as  point- 
ed out  above,  In  case  arising  in  a  justice's 
court.  In  support  of  this  view,  we  cite  the 
following  authorities:  4  Pomeroy's  Equity 
Jurisprudence,  §  1329;  Maginnis  v.  Schwab, 
24  Ohio  St.  336;  Bank  v.  Beebe,  62  Ohio  St. 
41,  56  N.  E.  485;  McElroy  v.  Baer,  9  Civ. 
Proe  R.  (N.  Y.)  133;  Satkofsky  v.  Jormu- 
dowsky,  49  Misc.  Rep.  624,  97  N.  Y.  Supp. 
357;  Bixby  v.  Blair  &  Co.,  56  Iowa,  416,  9 
N.  W.  318;  Hoyt  v.  Gouge,  125  Iowa,  603, 
101  N.  W.  464;  Moore  v.  Ernst,  54  Miss.  642, 
note  to  1  Am.  St.  Rep.  800;  Phillips,  Code 
PI.  I  459. 

The  claims  of  the  parties  here  present 
strictly  legal  Issues.  The  plaintiff  claims  by 
assignment  The  defendants  Paris  Bros,  claim 
by  virtue  of  their  levy  under  their  execution. 
The  court  was  not  called  on  to  aid  these  de- 
fendants in  any  way  to  enforce  the  lien  of 
their  execution,  but  was  required  simply  to 
determine  whether  they  had  a  lien  which  was 
paramount  to  the  title  of  the  plaintiff  under 
his  assignment.  If  the  plaintiff  had  not 
shown  title  under  his  assignment,  these  de- 
fendants would  have  been  entitled  to  judg- 
ment for  their  costs,  and  they  would  have 
been  entitled  to  nothing  more  if  the  suit  had 
been  brought  in  the  district  court,  which  has 
equitable  jurisdiction,  in  the  first  instance. 
It  is  doubtful  whether  an  action  for  equitable 
interpleader  would  have  been  entertained 
after  this  action  was  brought;  for,  as  sug- 
gested In  Hoyt  v.  Gouge,  supra,  the  company 
had  a  remedy  at  law,  which  it  properly  in- 
voked, and  thus  was  not  entitled  to  go  Into  a 
court  of  equity,  because  this  remedy  was 
adequate.  It  is  true  that  the  formal  affidavit 
was  not  filed.  The  application  for  substitu- 
tion was  made  on  the  amended  answer ;  but 
Paris  Bros,  became  defendants  without  pro- 
test or  objection.  The  Irregularity  in  the 
mode  of  their  substitution  was  thus  waived. 

It  Is  said  that  the  district  court  had  no 
Jurisdiction  of  the  appeal  because  Franko- 
vich  was  not  served  with  the  notice,  as  re- 
quired by  the  statute.  Code  Civ.  Proc.  §  1760. 
An  adverse  party,  within  the  meaning  of  this 
statute,  is  one  "who  has  an  interest  in  op- 
posing the  object  sought  to  be  accomplished 
by  the  appeal."  Power  &  Bro.  v.  Murphy,  26 
Mont.  389,  68  Pac.  411.  In  Harper  v.  Hil- 
dretb,  99  Cal.  265,  33  Pac.  1103,  it  is  said: 
"Whether  a  party  to  the  action  Is  'adverse' 
to  the  appellant  must  be  determined  by  their 
position  on  the  record  and  the  averments  in 
their  pleadings,  rather  than  from  the  manner 
in  which  they  manifest  their  wishes  at  the 
trial,  or  from  any  presumption  to  be  drawn 
from  their  relations  to  each  other,  or  to  tbe 
subject-matter  of  the  action  In  matters  out- 
side of  the  action.  •  •  •  If  his  (the  par- 
ty's) position  on  the  record  makes  him  nom- 
inally adverse,  he  must  be  so  considered  for 
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the  purpose  of  an  appeal  from  the  judgment 
thereon."  While  this  is  true,  It  does  not 
follow  that  one  who  is  neither  a  necessary 
nor  a  proper  party  to  the  action  must  be 
considered  adverse  merely  because  he  ap- 
pears as  such  upon  the  record.  Haying  part- 
ed with  his  title  to  the  fund  by  his  assign- 
ment to  the  plaintiff,  as  he  admits,  Franko- 
vich  was  not  a  necessary  or  proper  party,  be- 
cause he  had  no  interest  in  the  action.  His 
presence  as  a  party,  therefore,  was  no  more 
appropriate  than  that  of  any  other  stranger. 
No  relief  was  demanded  against  him,  nor  did 
he  demand  any.  Nor  could  he  have  any  in- 
terest In  the  result  of  the  appeal.  The  jus- 
tice might  have  dismissed  the  action  as  to 
him  of  his  own  motion.  This  would  not  have 
affected  him  in  the  least  Under  such  cir- 
cumstances, he  was  not  an  adverse  party, 
and  it  was  not  incumbent  upon  plaintiff  to 
treat  him  as  such.  The  motion  to  dismiss 
the  appeal  was  properly  denied. 

It  is  said  that  the  court  should  have  sus- 
tained Paris  Bros.'  demurrer.  In  this  con- 
tention there  is  no  merit.  The  justice  sus- 
tained the  demurrer,  and  practically  dis- 
missed these  defendants  out  of  the  case. 
This  was  upon  the  theory,  presumably,  that 
he  would  not  entertain  the  action  as  brought 
and  grant  the  relief  demanded  against  them. 
It  had  accomplished  its  purpose.  When  the 
order  of  substitution  was  made,  the  objection 
was  not  urged  that  the  complaint  did  not 
tender  an  issue  upon  the  question  of  right 
between  them  and  the  plaintiff.  The  district 
court  should  have  disregarded  it,  as  It  virtu- 
ally did  by  overruling  it. 

The  court  overruled  an  objection  to  evi- 
dence of  a  conversation  had  between  plaintiff 
and  Frankovich  at  the  time  the  assignment 
was  made.  The  conversation  related  to  the 
consideration  for  the  assignment;  such  con- 
sideration being  medical  services  rendered 
to  Frankovich  by  the  plaintiff,  who  is  a  phy- 
sician. No  question  was  made  as  to  the  suffi- 
ciency of  the  consideration  to  support  the 
assignment,  nor  as  to  whether  it  was  for 
value.  The  evidence  was  therefore  not  com- 
petent. But  it  is  apparent  that  the  ruling 
was  not  prejudicial.  The  appellants  offered 
no  evidence,  but  rested  their  case  entirely 
upon  their  objection  to  the  jurisdiction.  Up- 
on the  evidence  furnished  by  the  writing 
alone,  the  court  was  Justified  in  directing  a 
verdict  for  plaintiff,  as  it  did.  The  admis- 
sion of  the  incompetent  evidence  could  not 
have  affected  the  judgment  of  the  court  in 
this  matter. 

The  verdict  returned  under  the  direction 
of  the  court  is  as  follows :  "We,  the  Jury  In 
the  above-entitled  action,  find  as  our  ver- 
dict that  the  plaintiff  A.  E.  Anderson  is  en- 
titled to  the  sum  of  $94  heretofore  paid  into 
court."  It  is  said  that  there  Is  no  evidence 
that  any  sum  had  been  paid  into  court,  and 
hence  no  evidence  to  support  this  verdict. 
It  Is  apparent,  however,  that  the  parties  and 
the  judge  proceeded  upon  the  assumption 


that  the  company  had  paid  to  the  Justice  the 
amount  in  controversy  at  the  time  it  was  dis- 
missed from  the  case  and  was  In  the  hands 
of  the  clerk  at  the  time  of  the  trial.  The 
fact  that  it  had  been  paid  to  the  justice  is 
recited  in  the  answer  of  Paris  Bros.  In  any 
event,  we  must  assume  that  the  fact  that  it 
bad  been  paid  to  the  clerk  was  known  to  the 
court,  or,  if  not  actually  known,  was  ascer- 
tained before  it  adjudged  that  the  sum  be- 
longed to  the  plaintiff.  There  is  no  merit  in 
this  contention. 

The  Judgment  entered  declares  the  plain- 
tiff entitled  to  recover  of  Paris  Bros,  the 
sum  of  $94  in  the  hands  of  the  clerk,  with 
interest  and  costs.  It  is  not  correct  in 
awarding  any  recovery  as  against  the  appel- 
lants, except  for  costs.  It  would  be  manifest- 
ly wrong  that  appellants  should  be  compelled 
to  pay  interest  for  the  time  during  which  the 
sum  in  controversy  was  in  the  hands  of  the 
clerk.  The  judgment  should  simply  have 
awarded  the  sum  in  dispute  to  the  plaintiff, 
and  adjudged  appellants  to  pay  the  costs. 

The  cause  is  remanded,  with  directions  to 
the  district  court  to  modify  the  judgment  as 
herein  indicated.  When  so  modified  it  will 
stand  affirmed;  the  respondent  to  recover 
his  costs. 

Modified  and  affirmed. 

HOLLOWAY  and  SMITH,  JJ.,  concur. 


OKLAHOMA  CITY  v.  OKLAHOMA  RY.  CO. 
(Supreme  Court  of  Oklahoma.    Dec.  18,  1907.) 

1.  Mandamus  —  Performance  of  Public 
Service. 

"When  there  is  a  grant  and  acceptance  of 
a  public  franchise  which  involves  the  perform- 
ance of  a  certain  service,  the  person  or  corpora- 
tion accepting  such  franchise  can  by  mandamus 
be  compelled  to  perform  such  service." 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  33,  Mandamus,  §  1208.] 

2.  Carriers  —  Control  and  Regulation- 
Preferences  and  Discriminations — Pass- 
es—Half-Fare  Tickets. 

The  provisions  of  section  13,  art.  9,  of  the 
Constitution,  do  not  prohibit  a  municipal  cor- 
poration operating  a  street  railway  from  fur- 
nishing transportation  free  to  its  policemen  and 
firemen  and  United  States  mail  carriers,  and 
half-rate  tickets  to  school  children,  and  free 
transportation  to  children  under  a  certain  age 
whilst  traveling  with  a  parent  or  guardian. 

3.  Same. 

Municipalities  are  not  prohibited  by  the  pro- 
visions of  section  13,  art.  9,  of  the  Constitution, 
from  granting  franchises  for  street  railways  with 
conditions  coutained  therein  for  the  carrying  of 
policemen,  firemen,  United  States  mail  carriers, 
and  children  under  a  certain  age  free,  and  for 
the  furnishing  of  transportation  to  school  chil- 
dren at  a  reduced  fare,  and  when  accepted  by 
the  grantee  in  the  franchise,  are  valid. 

4.  Officers— Qualification— Oatii. 

Policemen,  firemen,  and  United  States  mail 
carriers  are  not  officers  contemplated  or  includ- 
ed by  section  1,  art.  15,  of  the  Constitution. 

5.  Carriers  —  Control  and  Regulation  — 
I'reff.kences  and  Regulations  —  Half- 
Fare  Tickets. 

Street  railways  undertaking  and  contract- 
ing with  municipalities  by  provisions  contained 
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in  franchises  granted  by  such  municipalities,  to 
carry  policemen,  firemen.  United  States  mail 
carriers,  and  children  under  a  certain  age  free, 
and  also  to  carry  school  children  at  half  the 
regular  rate,  are  not  absolved  therefrom  by  sec- 
tion 13,  art.  0,  of  the  Constitution. 

(Syllabus  by  the  Court.) 

Application  by  the  city  of  Oklahoma  City 
for  writ  of  mandamus  to  the  Oklahoma  Rail- 
way Company.  Writ  granted. 

The  relator  la  a  municipal  corporation  and 
a  city  of  the  first  class  under  the  laws  of  the 
state  of  Oklahoma,  and  has  been  since  the 
1st  day  of  January,  A.  D.  1902.  On  the  30th" 
day  of  January,  1902,  the  mayor  and  council 
of  said  city  duly  passed  an  ordinance  author- 
izing the  Metropolitan  Street  Railway  Com- 
pany, among  other  things,  to  build  and  con- 
struct a  system  of  electric  street  railways 
over  and  along  the  streets  of  said  city,  defin- 
ing the  conditions  of  the  exercise  of  the  au- 
thority therein  conferred  to  construct  such 
street  railway  system,  and  regulating  the  op- 
eration and  maintenance  thereof,  and  impos- 
ing certain  contractual  obligations  on  said 
company.  Thereafter,  on  the  8th  day  of  Feb- 
ruary, 1902,  the  Metropolitan  Street  Railway 
company,  In  accordance  with  the  require- 
ments of  said  ordinance,  filed  with  the  city 
clerk  of  said  city  Its  proper  and  written  ac- 
ceptance of  the  terms  and  conditions  thereof. 
Thereafter  during  said  year,  the  Metropoli- 
tan Street  Railway  Company  constructed  a 
system  of  railways  In  said  city,  and  placed 
the  same  In  operation,  and  on  the  15th  day 
of  June,  1904,  said  railway  company  sold, 
conveyed,  and  assigned  Its  said  railway  sys- 
tem, together  with  the  franchise  rights  and 
privileges  existing  in  Its  favor  by  virtue  of 
said  ordinance,  to  the  Oklahoma  Railway 
Company,  the  respondent  herein,  and  said  re- 
spondent, In  order  to  procure  the  assent  of 
the  mayor  and  councilmen  of  said  city  to 
said  transfer,  filed  the  said  transfer  with  the 
mayor  and  councilmen  of  said  city,  together 
with  Its  written  acceptance  and  assumption 
of  all  the  duties  and  burdens  imposed  there- 
in. Thereafter,  on  the  27th  day  of  June, 
1904,  an  ordinance  was  duly  passed  ratify- 
ing and  confirming  said  transfer  to  said  re- 
spondent, and  authorized  the  extension  and 
maintenance  of  said  system  of  street  rail- 
ways on  the  streets  and  public  thoroughfares 
of  said  city,  said  respondent  thereby  becom- 
ing subrogated  to  all  the  powers  and  rights 
in  said  original  ordinance  of  the  Metropoli- 
tan Railway  Company,  and  thereby  became 
bound  to  the  performance  of  all  the  duties 
therein  Imposed  upon  said  railway  company. 
As  a  part  of  the  consideration  for  the  grant- 
ing of  said  privileges  by  virtue  of  said  ordi- 
nance and  for  the  use  of  the  streets  and  pub- 
lic thoroughfares  In  said  city  by  said  rail- 
way company  In  the  transportation  of  pas- 
sengers from  one  point  to  another,  It  was 
provided  In  section  7  of  said  ordinance  as  fol- 
lows: "The  charges  for  transporting  passen- 
gers to  be  exacted  by  said  railway  company 
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shall  not  exceed  the  sum  of  five  cents  for  one 
continuous  passage  over  the  said  company's 
lines  from  points  within  the  city  limits  to 
any  other  point  in  such  city;  such  limit  In 
price  shall  not  prevent  the  exaction  of  any 
additional  fare  for  return  journeys,  nor  shall 
transfer  slips  be  good  for  stop-over  privileges. 
Tickets  for  the  use  of  school  children  shall 
be  furnished  good  for  one  continuous  pas- 
sage, in  quantities  not  less  than  twenty  rides 
at  the  rate  of  two  and  one  half  cents  each, 
under  any  reasonable  regulation  which  the 
company  may  impose  to  prevent  the  abuse  of 
such  privilege  or  the  use  of  such  tickets  by 
others  than  children  under  fifteen  years  of 
age  in  actual  attendance  on  the  public  schools 
of  said  city.  United  States  mail  carriers,  po- 
llcement,  and  members  of  the  fire  depart- 
ment, while  In  the  discharge  of  their  duties 
shall  be  carried  free."  Said  respondent  has 
refused,  and  does  refuse,  to  Issue  and  furnish 
tickets  for  the  use  of  school  children  for  one 
continuous  passage  in  quantities  of  not  less 
than  20  rides  at  the  rate  of  2%  cents  each, 
and  has  further  refused  to  carry  United 
States  mail  carriers,  policemen,  and  members 
of  the  fire  department  when  In  the  discharge 
of  their  duties,  and  children  under  five  years 
of  age  when  accompanied  by  parents  or 
guardians,  free;  but  is  collecting  of  and 
from  all  children,  mall  carriers,  policemen, 
and  members  of  the  fire  department,  and 
such  children  under  the  age  of  five  years  the 
full  authorized  fare  under  the  terms  of  said 
franchise,  five  cents  for  each  passenger  car- 
ried, In  violation  of  the  terms  of  said  fran- 
chise agreement.  It  is  further  alleged  by 
the  plaintiff  that  the  transportation  of  Its  po- 
licemen and  firemen  while  In  the  discharge 
of  their  official  duties  by  the  said  railway 
company  Is  a  valuable  undertaking  In  behalf 
of  said  city,  and  that,  If  the  said  provision 
is  not  enforced  against  said  railway  com- 
pany, It  will  work  great  hardship  In  requir- 
ing it  to  pay  a  large  amount  of  money  for 
the  passage  of  its  policemen  and  firemen  over 
said  railway  while  In  the  discharge  of  their 
several  duties,  to  the  great  damage  and  in- 
jury of  said  city.  Relator  further  alleges 
and  avers  that  said  city  has  paid,  and  Is  pay- 
ing, said  respondent  to  transport  said  persons 
and  for  said  reduced  fares  as  a  part  of  the 
rental  or  consideration  of  the  use  of  the 
streets  for  said  street  railway  system,  and 
It  was  so  understood  and  agreed  that  said 
railway  company  should  render  said  service 
as  a  part  of  the  consideration  for  the  use  of 
said  streets  and  the  privileges  granted  under 
said  franchise,  and  that  during  the  five  years 
the  said  street  railway  company  had  been 
operating  in  said  city  numerous  schoolhouses 
have  been  erected  with  reference  to  the  line 
and  routes  of  said  respondent's  railway  sys- 
tem to  promote  the  convenience  of  children  of 
school  age  attending  schools  of  said  city,  and 
that  Inhabitants  thereof  have  built  and  lo- 
cated their  homes  and  residences  with  refer- 
ence to  such  routes,  and  with  reference  to 
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the  cheap  and  convenient  line  for  their  chil- 
dren to  reach  the  schools  of  said  city  to 
which  they  might  be  assigned,  and  that  the 
discontinuance  of  the  sale  of  said  school 
tickets  will  work  a  great  hardship  to  the 
said  relator  and  its  Inhabitants.  The  re- 
spondent voluntarily  entered  its  appearance, 
without  the  Issuance  of  an  alternative  writ, 
and  confessed  the  facts  stated  in  said  peti- 
tion, but  alleged  as  a  matter  of  law  that  the 
relief  demanded  should  be  denied  under  the 
provisions  of  section  13,  art.  9,  of  the  Con- 
stitution of  the  state  of  Oklahoma,  and  sub- 
mitted this  case  under  such  issue  of  law. 

T.  G.  Chambers  and  John  Embry,  U.  S. 
Atty.,  for  relator.  John  W.  Shartel,  for  re- 
spondent 

WILLIAMS,  C.  J.  (after  stating  the  facts  as 
above).  "When  there  is  a  grant  and  accept- 
ance of  a  public  franchise  which  involves  the 
performance  of  a  certain  service,  the  person 
or  corporation  accepting  such  franchise  can 
by  mandamus  be  compelled  to  perform  such 
service."  Merrill  on  Mandamus,  §  27.  Sec- 
tion 13  of  article  9  of  the  Constitution  of  the 
state  of  Oklahoma  reads  as  follows:  "No 
railroad  or  transportation  company,  or  trans- 
mission company  shall,  directly  or  indirectly. 
Issue  or  give  any  free  frank  or  free  ticket, 
free  pass  or  other  free  transportation,  for 
any  use,  within  this  state,  except  to  its  em- 
ployees and  their  families,  its  officers,  agents, 
surgeons,  physicians,  and  attorneys  at  law ; 
to  ministers  of  religion,  traveling  secretaries 
for  railroad  Toung  Men's  Christian  Associa- 
tions, inmates  of  hospitals  and  charitable  and 
eleemosynary  institutions  and  persons  exclu- 
sively engaged  in  charitable  and  eleemosy- 
nary work;  to  indigent,  destitute  and  home- 
less persons,  and  to  such  persons  when  trans- 
ported by  charitable  societies  or  hospitals, 
and  the  necessary  agents,  employed  in  such 
transportations;  to  inmates  of  the  National 
Homes,  or  State  Homes  for  disabled  Volun- 
teer Soldiers,  and  of  Soldiers'  and  Sailors' 
Homes,  Including  those  about  to  enter  and 
those  returning  home  after  discharge,  and 
boards  of  managers  of  such  Homes ;  to  mem- 
bers of  volunteer  Are  departments  and  their 
equipage  while  traveling  as  such;  to  neces- 
sary care  takers  of  live  stock,  poultry,  and 
fruit;  to  employees  of  sleeping  cars,  of  ex- 
press cars,  and  to  linemen  of  telephone  and 
telegraph  companies ;  to  railway  mall  service 
employees,  postoffice  inspectors,  custom  in- 
spectors, and  immigration  inspectors;  to  news- 
boys on  trains,  baggage  agents,  witnesses  at- 
tending any  legal  investigation  In  which  the 
railroad  company  or  transportation  company 
Is  interested,  persons  injured  in  wrecks,  and 
physicians  and  nurses  attending  such  per- 
sons :  Provided,  that  this  provision  shall  not 
be  construed  to  prohibit  the  interchange  of 
passes  for  the  officers,  agents  and  employees 
of  common  carriers  and  their  families;  nor 
to  prohibit  any  common  carrier  from  car- 


rying passengers  free  with  the  object  of  pro- 
viding relief  in  cases  of  general  epidemic, 
pestilence,  or  other  calamitous  visitation; 
nor  to  prevent  them  from  transporting,  free 
of  charge,  to  their  places  of  employment  per- 
sons entering  their  service,  and  the  inter- 
change of  passes  to  that  end;  and  any  rail- 
road, transportation,  or  transmission  compa- 
ny or  any  person,  other  than  the  persons  ex- 
cepted in  this  provision,  who  grants  or  uses 
any  such  free  frank,  free  ticket,  free  pass, 
or  free  transportation  within  this  state,  shall 
be  deemed  guilty  of  a  crime,  and  the  Legis- 
lature shall  provide  proper  penalties  for  the 
violation  of  any  provision  of  this  section  by 
the  railroad  or  transportation  or  transmis- 
sion company,  or  by  any  individual:  Pro- 
vided, that  nothing  herein  shall  prevent  the 
Legislature  from  extending  these  provisions 
so  as  to  exclude  such  free  transportations  or 
franks  from  other  persons."  The  only  ques- 
tion that  is  necessary  to  be  determined  In 
this  case  is  whether  or  not  said  section  ab- 
solves the  respondent  from  its  obligation  and 
undertaking  to  the  relator  to  furnish  the 
tickets  to  the  school  children  under  the  terms 
named,  and  to  carry  the  policemen,  firemen, 
mail  carriers,  and  certain  children  free,  as 
stipulated  in  said  franchise.  If  It  be  deter- 
mined that  said  section  does  not  affect  said 
obligations  and  undertakings  in  said  fran- 
chise, then  the  peremptory  writ  should  issue. 

Section  6  of  article  18  of  said  Constitution 
reads  as  follows :  "Every  municipal  corpora- 
tion within  this  state  shall  have  the  right 
to  engage  In  any  business  or  enterprise  which 
may  be  engaged  in  by  a  person,  firm  or  cor- 
poration by  virtue  of  a  franchise  from  said 
corporation."  It  could  not  be  successfully 
contended  that,  If  the  relator  were  directly 
engaged  in  the  business  of  operating  said 
street  railway  line,  it  could  not  carry  said 
school  children  at  the  rates  and  under  the 
terms  designated  in  said  franchise,  or  Its 
policemen  and  firemen,  the  mall  carriers,  and 
children  under  five  years  of  age  when  accom- 
panied by  a  parent  or  guardian,  without 
charge,  on  account  of  the  provisions  of  sec- 
tion 13,  art  9,  supra;  for  the  term  "rail- 
road" or  "transportation  company"  or  "trans- 
mission company,"  as  used  in  said  section, 
would  not  include  the  relator.  Section  1  of 
article  9  of  the  Constitution  reads  as  follows : 
"As  used  in  this  article  the  term  'corporation' 
or  'company'  shall  include  all  associations 
and  Joint  stock  companies  having  any  power 
or  privileges,  not  possessed  by  Individuals, 
and  exclude  all  municipal  corporations  and 
public  institutions  owned  or  controlled  by 
the  state."  Now,  if  the  relator,  being  au- 
thorized to  operate  a  street  railway  system 
in  said  city,  would  be  permitted  under  the 
provisions  of  this  Constitution  to  furnish 
tickets  to  the  school  children  under  the  terms 
and  prices  hereinbefore  named,  and  to  carry 
Its  policemen  and  firemen,  the  mail  carriers, 
and  certain  children  free,  then,  why  would 
not  a  contract  entered  Into  to  that  end  by  the 
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relator  be  valid?  The  respondent  herein  is 
not  furnishing  "free  transportation."  Trans- 
portation and  reduced  rates  to  a  certain  cln«a 
Is  in  this  case  furnished  not  by  the  respond- 
ent This  is  done  by  the  city,  the  relator 
herein,  which  it  has  a  right  to  do  under  the 
law.  In  Re  Grimes  v.  Minneapolis,  Lyndale 
ft  MInnetonka  Railway  Company,  87  Minn. 
87,  83  N.  W.  34,  the  court  said:  "Grimes  and 
wife  conveyed  to  defendant  certain  land  for 
the  purposes  of  Its  railway,  and  in  considera- 
tion of  the  conveyance  defendant  agreed  to 
'carry'  said  Grimes  and  wife,  and  any  of 
their  children,  'free  of  charge,'  in  the  pas- 
senger cars  run  upon  Its  road.  Plaintiff  is 
one  of  the  children  mentioned.  Held,  that 
the  effect  of  defendant's  agreement  is  to  en- 
title the  plaintiff  to  be  carried  free  of  charge. 
The  fact  that  his  father  purchased  and  paid 
for  this  right  of  free  carriage  is  not  impor- 
tant The  plaintiff's  right  is  as  complete  as 
If  he  had  purchased  and  paid  for  it  himself, 
and,  as  a  logical  consequence,  its  infringe- 
ment whether  tortious  or  otherwise,  is  a 
wrong  to  him  for  which  he  has  his  action." 
In  re  Brie  ft  Pittsburg  Railway  Company  v. 
Douthet  88  Pa.  245,  32  Am.  Rep.  45:  "The 
agreement  of  the  defendants  was  to  give  the 
plaintiff  a  pass  over  their  railroad  for  him- 
self and  his  family  for  his  lifetime  as  the 
consideration  of  his  release  of  the  right  of 
way  over  his  land.  The  pass  was  given  for 
a  while,  and  then  refused,  and  this  action 
was  to  recover  damages  for  their  breach  of 
contract"  The  court  held  in  the  above  case 
that  the  plaintiff  was  entitled  to  recover.  In 
Re  Curry  v.  Kansas  &  Colorado  Pacific  Com- 
pany, 58  Kan.  18,  48  Pac.  583,  the  court  said: 
,  "The  company  cannot  excuse  Itself  upon  the 
score  of  the  Interstate  commerce  act  That 
act  forbids  the  gratuitous  issuance  of  rail- 
way passes,  not  their  Issuance  for  a  moneyed 
or  other  valuable  consideration.  The  trans- 
portation in  question  was  paid  for  by  a  con- 
veyance of  land;  and  does  not  therefore, 
come  within  the  prohibitive  terms  of  the 
law  behind  which  the  company  endeavors  to 
'  shelter  itself."  In  Re  Dempsey  v.  New  York 
Central  ft  Hudson  River  Railway  Company, 
146  N.  Y.  294,  40  N.  E.  868,  the  court  said : 
"In  considering  this  question,  It  must  be  con- 
ceded that  unless  the  contractual  relations 
of  the  parties  distinguished  this  case  from 
that  of  the  ordinary  public  officer,  the  issue 
of  the  annual  pass  would  be  illegal.  This 
court  has  very  recently  held,  in  the  case  of 
a  notary  public,  that  while  it  was  not  quite 
obvious  that  he  was  not  in  that  class  of  pub- 
lic officers  who  should  be  prohibited  from  ac- 
cepting privileges  or  favors  from  corpora- 
tions, yet  as  the  language  of  the  Constitution 
was  plain  and  comprehensive  the  courts  were 
bound  to  strictly  enforce  its  provisions.  Peo- 
ple r.  Rathbone,  145  N.  Y.  434,  40  N.  B.  395, 
28  L.  R.  A.  884.  What  then,  are  the  pre- 
cise provisions  of  the  Constitution  which  are 
claimed  to  be  violated  by  the  strict  perform- 
ance of  this  contract  which  was  in  force  for 


nearly  three  years  before  the  Constitution 
went  into  effect?  'No  public  officer  or  per- 
son elected  or  appointed  to  a  public  office 
under  the  laws  of  this  state  shall  directly  or 
indirectly  ask,  demand,  accept,  receive,  or 
consent  to  receive,  for  his  own  use  or  benefit 
•  •  •  any  free  pass  •  •  •  from  any 
corporation,  or  make  use  of  the  same  for  him- 
self or  in  conjunction  with  another.'  Const 
art  13,  I  5.  It  will  be  observed  that  a  pub- 
lic officer  is  forbidden  to  receive  and  use  a 
'free  pass';  It  being  the  obvious  intention  of 
the  Constitution  to  prohibit  the  public  officers 
of  the  state  from  receiving  from  corporations 
privileges  or  favors,  in  other  words  gifts,  that 
might  improperly  influence  them  in  the  dis- 
charge of  their  official  duties.  So,  If  this 
constitutional  provision  applies  to  the  plain- 
tiff as  a  public  officer,  It  is  due  to  the  fact 
that  he  is  accepting  a  'free  pass,'  a  gift  from 
the  defendant.  This  court  more  than  80 
years  ago  held  that  the  holder  of  a  pass  who 
had  compensated  the  corporation  therefor 
could  not  be  regarded  In  any  just  sense  as  a 
gratuitous  passenger.  Smith  v.  N.  Y.  C.  R.  R. 
Co.,  24  N.  Y.  227."  It  was  the  obvious  in- 
tention of  the  Constitution,  not  only  to  pro- 
hibit public  officers  of  the  state  from  receiv- 
ing from  corporations  privileges  or  favors 
that  might  Improperly  Influence  them  in  the 
discharge  of  their  official  duties,  but  also 
that  the  general  public  should  have  equal 
facilities  and  conveniences  of  transportation 
without  discrimination  in  the  charges  there- 
for. Section  1  of  article  15  of  the  Constitu- 
tion reads  as  follows:  "Senators  and  repre- 
sentatives, and  all  judicial,  state  and  coun- 
ty officers,  shall,  before  entering  upon  the 
duties  of  their  respective  offices,  take  and 
subscribe  to  the  following  oath  or  affirma- 
tion: 'I,  ,  do  solemnly  swear  (or  affirm) 

that  I  will  support  obey,  and  defend  the  Con- 
stitution of  the  United  States,  and  the  Con- 
stitution of  the  state  of  Oklahoma,  and  will 
discharge  the  duties  of  my  office  with  fidelity ; 
that  I  have  not  paid,  or  contributed,  either  di- 
rectly or  indirectly,  any  money  or  other  valu- 
able thing,  to  procure  my  nomination  or  elec- 
tion (or  appointment),  except  for  necessary  and 
proper  expenses  expressly  authorized  by  law ; 
that  I  have  not  knowingly  violated  any  elec- 
tion law  of  the  state,  or  procured  it  to  be 
done  by  others  in  my  behalf;  that  I  will  not 
knowingly,  receive,  directly  or  indirectly,  any 
money  or  other  valuable  thing,  for  the  per- 
formance or  non-performance  of  any  act  or 
duty  pertaining  to  my  office,  other  than  the 
compensation  allowed  by  law,  and  I  further 
swear  (or  affirm)  that  I  will  not  receive,  use, 
or  travel  upon  any  free  pass  or  on  free  trans- 
portation during  my  term  of  office.* "  Police- 
men, firemen,  and  mail  carriers  are  evidently 
not  officers  contemplated  by  said  section. 
Policemen  and  firemen  are  not  required  un- 
der the  provisions  of  this  Constitution  to 
take  this  form  of  an  oath;  and  hence  it 
cannot  be  said  that  it  was,  or  is  now,  against 
public  policy  for  the  relator,  the  municipality, 
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to  contract  for  the  "free  passage"  of  its  po- 
licemen and  firemen  and  the  mail  carriers. 
Nor  Is  It  against  public  policy  for  said  rela- 
tor to  contract  for  a  special  rate  for  school 
children  whilst  traveling  to  and  from  school ; 
for  it  is  undoubtedly  the  policy  of  this  state 
to  support  and  maintain  public  schools.  And 
so  an  undertaking  for  reduced  fare  to  the 
end  that  the  entire  public  may  have  tbe  bene- 
fit of  it  for  children  whilst  traveling  to  and 
from  school  is  not  violative  of  tbe  spirit  or 
the  intention  of  section  13  of  article  9  of  the 
Constitution.  Further,  it  is  good  policy  for 
the  United  States  mall  to  be  delivered  free, 
being  approved  not  only  by  the  federal,  but 
also  by  tbe  local,  government,  and  the  relator 
acting  with  a  view  of  promoting  free  delivery 
did  not  contract  against  public  policy,  nor 
does  tbe  Constitution  either  in  letter  or 
spirit  prohibit  such  undertaking  which  would 
neither  reasonably  tend  to  Improperly  In- 
fluence such  officers  nor  discriminate  against 
the  public ;  for  the  preservation  of  the  peace, 
the  attendance  of  children  upon  the  public 
schools,  and  the  free  delivery  of  tbe  United 
States  mails  are  all  conducive  to  tbe  public 
welfare.  The  reduced  transportation  for  the 
children  and  the  free  transportation  for  the 
policemen  and  firemen,  the  children  of  cer- 
tain age,  and  mail  carriers  does  not  come 
from  the  respondent  railway  company,  but 
from  the  city.  It  is  the  result  of  the  city's 
act  just  as  much  so  as  if  It  had  by  bonded 
undertaking  raised  the  money  and  paid  a 
moneyed  consideration  to  tbe  respondent  cor- 
poration, as  a  result  of  which  said  corpora- 
tion had  undertaken  and  bound  itself  to  car- 
ry the  school  children  under  the  terms  named 
in  that  franchise,  and  to  carry  the  policemen, 
firemen,  mail  carriers,  and  certain  children 
of  a  designated  age  free  of  charge;  for  the 
franchise  was  an  undertaking  granting  priv- 
ileges of  great  value. 

We  are  of  the  opinion  that  this  contract 
which  existed  between  Oklahoma  City,  the 
relator  herein,  and  tbe  Oklahoma  Railway 
Company,  the  respondent  herein,  was  not 
only  a  valid  contract  prior  to  the  adoption  of 
this  Constitution,  but  is  also  now  a  valid  con- 
tract, and  not  in  conflict  with  section  13  of 
article  9  of  said  Constitution,  and  that  the 
former  is  entitled  to  the  relief  prayed  for. 
Let  the  peremptory  writ  of  mandamus  issue. 

TURNER,  KANE,  DUNN,  and  HAYES, 
JJ.t  concur. 


STATE  v.  RROWN. 

(Supreme  Court  of  Utah.  Dec.  17.  1907.) 

1.  Corporations  —  Proof  of  Corporate  Ex- 
istence. 

Under  Rev.  St.  1898,  ?  4859,  providing  that 
in  a  criminal  case  the  existence  of  a  corpora- 
tion need  not  be  shown  by  the  articles  or  act 
of  incorporation,  but  may  be  proved  by  general 
reputation  or  by  the  statutes  of  the  state  by 
which  the  corporation  was  created,  testimony 
that  a  company  was  a  corporation  organized  un- 


der the  laws  of  a  certain  state  Is  Incompetent; 
this  not  being  proof  by  reputation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  |  110.] 

2.  Foroert — Uttering  Forgeo  Instrument— 
Information— Material  Allegation. 

The  allegation  that  the  company  was  a  cor- 
poration, in  an  information  charging  that  de- 
fendant knowing  the  instrument  to  be  forged, 
and  with  intent  to  damage  a  certain  company,  a 
corporation  organized  under  certain  laws,  ut- 
tered and  passed  as  true  to  a  bank  a  writing 
purporting  to  be  a  check,  is  a  material  allega- 
tion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Forgery,  f  80.] 

3.  Words  and  Phrases— "Reputation." 

"Reputation"  is  what  is  generally  said  of 
a  person  by  the  people  of  the  community  where 
he  is  known. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  7,  pp.  6118-6120.] 

Appeal  from  District  Court,  Salt  Lake 
County;  Geo.  C.  Armstrong,  Jodge. 

Arthur  Brown  appeals  from  a  conviction. 
Reversed,  and  new  trial  granted. 

Powers  &  Marloneaux,  for  appellant  M. 
A.  Brecden,  Atty.  Gen.,  and  F.  C.  Loofbour- 
ow,  Dlst  Atty.,  for  the  State. 

McCARTT,  C.  J.  The  defendant  was 
tried  and  convicted  for  the  crime  of  forgery. 
The  information,  so  far  as  material  here, 
alleges:  "That  the  said  Arthur  Brown,  at 
the  county  of  Salt  Lake,  In  tbe  state  of 
Utah,  on  the  21st  day  of  May,  A.  D.  1906, 
did  then  and  there  willfully,  unlawfully, 
feloniously,  and  knowing  the  same  to  be 
false,  forged  and  counterfeited,  and  with  in- 
tent to  prejudice,  damage,  and  defraud  the 
Utah  Apex  Mining  Company,  a  corporation 
duly  organized  and  existing  under  the  laws 
of  the  state  of  Maine,  utter,  publish,  and  pass 
as  true  and  genuine  to  and  upon  the  Commer- 
cial National  Bank  a  certain  false  and  coun- 
terfeited writing  or  paper  purporting  to  be  a 
check,  commonly  called  a  'bank  check,'  the 
tenor  whereof  is  as  follows  [then  follows  the 
description  of  the  check]."  To  prove  the  ex- 
istence of  the  corporation  mentioned  in  the 
information  tbe  district  attorney,  over  the  ob- 
jections made  by  defendant,  was  permitted 
to  ask  W.  C  Orem,  a  witness  for  the  state, 
and  the  witness  was  allowed  to  answer  the 
following  questions:  "Q.  Mr.  Orem,  what  If 
any,  mining  companies  are  you  interested 
In?  A  The  Utah  Apex  Mining  Company 
*  *  •  and  others.  Q.  I  will  ask  you  what 
sort  of  a  company  the  Utah  Apex  Mining  Com- 
pany is?  A.  It  is  a  corporation  organized 
under  the  laws  of  Maine.  Q.  I  will  ask  you 
what  if  any,  business  that  corporation  car- 
ries on  within  this  state?  A.  The  business 
of  mining."  Other  questions  were  asked  by 
the  district  attorney,  and  answered  by  the 
witness,  in  which  the  corporate  existence 
of  the  company  was  assumed,  but  no  testi- 
mony such  as  the  Btatute  requires  to  prove 
corporate  existence  in  cases  of  this  kind  was 
offered  at  the  trial.  In  fact,  the  only  testi- 
mony in  the  record  that  tends  in  any  degree 


Digitized  by  Google 


Utah) 


NEPHI  PLASTER  A  MFG.  CO.  v.  JUAB  COUNTY. 


53 


to  show  that  the  company  in  question  was  a 
corporation  Is  that  given  by  the  witness 
Orem,  and  timely  objections  were  made  to 
his  testimony  on  this  point,  on  the  ground 
that  It  was  incompetent,  immaterial,  and  ir- 
relevant. The  action  of  the  court  in  over- 
ruling the  objections  Is  assigned  as  error. 

Section  4859,  Rev.  St.  1898,  provides  that: 
"If  upon  a  trial  or  proceeding  in  a  criminal 
case,  the  existence,  constitution  or  powers  of 
any  corporation  shall  become  material,  or  be 
In  any  way  drawn  in  question,  it  is  not 
necessary  to  produce  a  certified  copy  of  the 
articles  or  acts  of  incorporation,  but  the 
same  may  be  proved  by  general  reputation, 
or  by  the  printed  statutes  of  the  state  or  gov- 
ernment or  country  by  which  such  corpora- 
tion was  created."  Defendant,  appellant 
here,  contends  that,  as  the  statute  has  point- 
ed out  but  two  ways  In  which  a  corporate 
existence  In  criminal  eases  may  be  proved, 
all  other  ways  or  methods  of  proving  this 
fact  are  excluded ;  while,  on  the  other  hand, 
counsel  for  the  state  contend  that,  as  the 
existence  of  the  corporation  was  material 
only  as  a  matter  of  description,  the  evidence 
under  consideration  was  sufficient.  But  mat- 
ters of  description,  when  essential,  must  be 
proved  by  competent  evidence,  the  same  as 
every  other  material  issue  in  a  criminal  case. 
Now,  the  statute  provides  that  the  existence 
of  a  corporation  in  a  case  like  the  one  at 
bar  may  be  shown  In  two  ways:  First,  by 
the  charter  or  act  of  Incorporation;  and, 
second,  by  general  reputation.  In  this  case 
the  state  attempted  to  bring  itself  within  the 
foregoing  provisions  of  the  statute,  and  to 
prove  the  corporate  existence  by  reputation, 
but  failed  to  do  so.  Reputation  is  what  is 
generally  said  of  a  person  by  the  people  of 
the  community  where  he  is  known.  And, 
when  the  subject  of  inquiry  is  a  corporation, 
the  same  rule  governs  that  controls  in  the 
Introduction  of  evidence  respecting  the  repu- 
tation of  a  natural  person.  Therefore  it 
was  incumbent  upon  the  state  to  prove  that 
the  company  in  question  was  generally  reput- 
ed to  be  a  corporation  In  the  community 
where  it  is  known.  In  other  words,  before 
the  defendant  could  be  legally  convicted,  it 
was  necessary  to  prove  the  corporate  ex- 
istence of  the  company  either  by  its  charter 
or  act  of  incorporation  or  by  evidence  show- 
ing that  the  people  In  the  community  where 
the  company  was  known  In  speaking  of  it 
generally  referred  to  it  as  a  corporation. 
But,  as  we  have  stated,  no  evidence  of  this 
character  was  produced  at  the  trial.  The  tes- 
timony given  by  W.  C.  Orem  on  this  point 
in  no  way  tended  to  prove  the  corporation  by 
general  reputation,  and  was  therefore  Incom- 
petent, and  it  was  error  for  the  court  to  ad- 
mit it 

At  the  conclusion  of  the  introduction  of 
evidence  in  the  case,  defendant  requested  the 
court  to  instruct  the  Jury  to  return  a  ver- 
dict of  not  guilty.  The  refusal  of  the  court 
to  Instruct  the  Jury  as  requested  is  also  as-  | 


signed  as  error.  The  allegation  that  the 
Utah  Apex  Mining  Company  was  a  corpora- 
tion was  one  of  the  material  allegations  of 
the  Information,  and,  the  state  having  fail- 
ed to  produce  any  competent  evidence  what- 
ever in  support  of  this  allegation,  the  de- 
fendant was  entitled  to  an  instruction  from 
the  court  directing  a  verdict  of  not  guilty, 
and  the  failure  of  the  court  to  so  instruct  the 
jury  was  error. 

The  judgment  must  therefore  be  reversed 
and  a  new  trial  granted.   It  is  so  ordered. 

STRAUP  and  FRICK,  JJ.,  concur. 


NEPHI  PLASTER  &  MFG.  CO.  v.  JUAB 
COUNTY. 

(Supreme  Court  of  Utah.    Dec  4,  1907.) 

1.  Words  and  Phrases— "Gypsum." 

Gypsum  is  a  mineral,  and  constitutes  a  min- 
eral deposit  under  the  mineral  laws. 

2.  Statutes  —  Construction  —  Meaning  of 
Words. 

In  determining  the  meaning  of  words  used 
in  a  statute  or  Constitution,  the  construction 
placed  upon  them  by  the  courts  must  prevail 
over  the  popular  conception  of  the  terms. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  §§  200-280.] 

3.  Words  and  Phrases— "Mines"— "Miner- 
als." 

The  term  "mines"  is  not  limited  to  mere 
subterranean  excavations  or  workings,  nor  is 
"minerals"  limited  to  the  metals  or  metalliferous 
deposits,  whether  contained  in  veins  that  have 
well-defined  walls,  or  in  beds  or  deposits  that 
are  irregular  and  are  found  at  or  near  the  sur- 
face, or  otherwise. 

[Ed.  Note.— For  other  definitions,  nee  Words 
and  Phrases,  vol.  5,  pp.  4511-4512  ;  4513-4515 ; 
vol.  8,  p.  7722.] 

4.  Constitutional  Law  —  Construction  of 
Provisions— Ejusdem  Generis— Taxation. 

While,  under  the  doctrine  of  ejusdem  gen- 
eris, when  general  words  in  a  Constitution  or 
statute  follow  particular  words,  the  things  con- 
tained within  the  general  words  must  be  of  the 
same  class  or  kind  as  those  particularly  mention- 
ed, and  general  words  will  not  be  held  to  in- 
clude anything;  which  is  of  a  class  superior  to 
the  class  mentioned  in  the  particular  words,  the 
doctrine  is  only  a  rule  of  construction  to  aid  in 
arriving  at  the  intent  of  the  lawmaker,  and  can- 
not be  applied  to  override  the  fundamental  prin- 
ciples that  all  words  in  a  law  must,  if  passible, 
be  given  their  ordinary  meaning,  and  that  the 
intention  of  the  lawmaker  must  be  gathered  from 
the  language  employed  in  the  light  of  the  con- 
text and  of  the  subject-matter  to  which  it  is 
applied,  and  that  when  the  intention  is  clear  it 
must  prevail,  except  that  courts  cannot  assume 
that  the  lawmaker  really  intended  to  enact  ei- 
ther absurd  or  unjust  laws. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  §8  9-11.] 

5.  Taxation  —  Property  Subject  to  Tax  — 
Constitutional  Provisions  —  Construc- 
tion—Mines and  Proceeds  Thereof. 

Const,  art.  13,  §  4,  provides  that  all  mined 
and  mining  claims,  etc.,  containing  or  bearing 
gold,  silver,  copper,  lead,  coal,  or  other  valuable 
mineral  deposits,  shall  be  taxed,  etc.,  and  the 
net  annual  proceeds  of  all  mines  and  mining 
claims  shall  be  taxed,  etc.  At  the  time  the  Con- 
stitution was  framed  the  specified  metals  were 
the  only  ones  mined  in  large  quantities  in  the 
territory,  and  coal,  with  the  exception  of  lime 
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and  common  rock,  was  the  only  nonmetallic 
product  mined  in  quantity  sufficient  to  justify 
the  method  of  taxation  proposed.  Ueld}  that  the 
classification  was  not  intended  as  a  limitation, 
but  an  enumeration  of  substances  then  produced 
in  quantity  sufficient  to  warrant  the  method  of 
taxation  imposed,  and,  under  the  exception  to 
the  rule  of  ejusdem  generis  that  where  the  par- 
ticular things  enumerated  are  complete  so  that 
there  remain  no  others  of  like  kind,  then  the 
things  that  fall  within  the  general  words  must 
be  assumed  to  be  of  a  different  kind  and  not 
ejusdem  generis  with  those  enumerated,  the 
phrase  "other  valuable  mineral  deposits"  em- 
braces all  mineral  deposits,  including  a  deposit 
of  gypsum,  and  the  net  annual  profits  from  the 
sale  of  products  manufactured  therefrom  are 
taxable  under  the  section. 

Appeal  from  District  Court,  Juab  County; 
Joscua  Greenwood,  Judge. 

Action  by  the  Nephi  Plaster  &  Manufactur- 
ing Company  against  Juab  county.  Judgment 
for  plaintiff,  and  defendant  appeals.  Revers- 
ed, and  remanded  with  directions. 

M.  A.  Breeden,  W.  A.  C.  Bryan,  T.  L. 
Foote,  and  Henry  Adams,  for  appellant.  Van 
Cott,  Allison  &  Riter,  for  respondent. 

FRICK,  J.  This  action  is  based  on  sections 
2684,  2685,  Rev.  St.  1898,  which  provide  for 
the  recovery  of  taxes  paid  by  a  taxpayer  un- 
der protest  in  case  such  taxes  are  unlawfully 
imposed.  The  action  was  commenced  by  the 
respondent  to  recover  back  the  sum  of  $205 
paid  as  taxes  to  the  appellant,  Juab  county, 
under  protest  for  the  year  1904,  and  which, 
the  respondent  contends,  were  unlawfully  im- 
posed. It  appears  from  the  record  that  the 
respondent  was  then  the  owner  of  a  placer 
mining  claim  patented,  on  and  in  which  are 
contained  large  and  valuable  deposits  of  gyp- 
sum, which  deposits  are,  and  for  a  number 
of  years,  by  means  of  the  necessary  build- 
ings, machinery,  and  appliances  erected  on 
said  mining  claim,  have  been,  manufactured 
or  converted  into  hard  wall  plaster,  dental 
plaster,  finishing  plaster,  fertilizers,  and  oth- 
er manufactured  products,  all  of  which  were 
sold  on  the  market.  The  tax  involved  rep- 
resents the  ordinary  rate  of  taxes  imposed 
on  the  net  proceeds  or  profits  derived  by  the 
respondent  from  the  sale  of  the  products 
aforesaid,  and  were  imposed  by  virtue  of  sec- 
tion 4  of  article  13  of  the  Constitution  of  this 
state,  which  reads  as  follows: 

"Sec.  4.  (Taxation  of  Mines.)  All  mines 
and  mining  claims,  both  placer  and  rock  in 
place,  containing  or  bearing  gold,  sliver,  cop- 
per, lead,  coal  or  other  valuable  mineral  de- 
posits, after  purchase  thereof  from  the  Unit- 
ed States,  shall  be  taxed  at  the  price  paid  the 
United  States  therefor,  unless  the  surface 
ground,  or  some  part  thereof,  of  such  mine  or 
claim,  is  used  for  other  than  mining  purposes, 
and  has  a  separate  and  independent  value  for 
such  other  purposes;  in  which  case  said  sur- 
face ground,  or  any  part  thereof,  so  used  for 
other  than  mining  purposes,  shall  be  taxed 
tit  its  value  for  such  other  purposes,  as  pro- 
vided by  law:  and  all  the  machinery  used 
in  mining,  and  all  property  and  surface  im- 


provements upon  or  appurtenant  to  mines  and 
mining  claims,  which  have  a  value  separate 
and  independent  of  such  mines  or  mining 
claims,  and  the  net  annual  proceeds  of  all 
mines  and  mining  claims,  shall  be  taxed  as 
provided  by  law." 

The  Constitution  became  effective  January 
4,  1896,  and  In  April  following  the  first  Leg- 
islature enacted  a  verbatim  copy  of  the  sec- 
tion above  quoted  as  section  3  of  what  was 
termed  the  "Revenue  Act"  (Laws  1896,  p.  424, 
c.  129),  except  that  instead  of  ending  the  sec- 
tion with  the  words,  "shall  be  taxed  as  pro- 
vided by  law,"  the  section  ended  with  the 
words,  "shall  be  taxed  as  other  personal  prop- 
erty." The  act  also  provided  the  manner  in 
which  the  net  proceeds  of  mines  and  mining 
claims  should  be  ascertained  for  assessment 
and  taxation.  Section  3  of  the  act  of  1896 
was  carried  forward  luto  the  Revised  Statutes 
of  1898  and  re-enacted  as  section  2504.  with 
the  exception  of  the  four  words,  "as  provid- 
ed by  law,"  which  were  omitted  from  the 
body  of  the  section.  In  1903  (Laws  1903,  p. 
76,  c.  91)  the  section  was  amended  by  adding 
thereto,  after  the  words  "mining  claims,"  the 
following  Italicized  words:  "And  also  the 
net  annual  proceed*  of  coke  made  from  coal 
or  bullion  or  matte  made  from  ore  not  tared, 
which  is  deemed  a  product  of  the  mines,  shall 
be  taxed  as  other  personal  property."  Why 
this  last  amendment  was  added  Is  not  mate- 
rial now.  From  the  foregoing  it  Is  manifest 
that  the  law  in  effect  has  undergone  no  ma- 
terial change  since  its  first  enactment,  and  Is, 
in  its  scope  and  effect,  as  it  was  when  first 
adopted.  At  all  events  the  scope  of  the  sec- 
tion must  be  limited  In  its  effect  to  the  terms 
used  In  the  Constitution.  With  the  Intention 
of  so  limiting  it,  the  district  court  entered 
its  conclusion  of  law  to  the  effect  that  the 
profits  derived  from  the  product  manufactur- 
ed from  the  gypsum  taken  from  respondents 
mining  claim  was  not  the  subject  of  taxa- 
tion as  the  net  proceeds  of  mines  and  mining 
claims,  and  entered  a  judgment  in  favor  of 
the  respondent  for  the  sum  of  $205,  the 
amount  of  taxes  paid  by  it  as  net  proceeds, 
from  which  judgment  Juab  county  appeals. 

While  there  are  numerous  errors  assigned, 
the  whole  case  may  be  determined  upon  the 
one  assignment,  namely,  that  the  court  erred 
in  its  conclusion  of  law  and  in  rendering  a 
judgment  for  the  respondent. 

The  appellant  contends  that  gypsum  is  a 
mineral  and  falls  within  the  term,  "other  val- 
uable mineral  deposits,"  referred  to  in  the 
Constitution,  and  that  it,  or  the  product  there- 
of, also  falls  within  the  clause,  "and  the  net 
annual  proceeds  of  all  mines  and  mining 
claims,"  contained  in  the  section  quoted.  The 
respondent  concedes  that  the  mining  claim 
on  and  In  which  the  deposit  of  gypsum  is 
found  and  from  which  It  is  taken  was  located 
and  patented  under  the  mineral  laws  of  the 
United  States  and  of  this  state ;  that  the  net 
proceeds  or  profits  amounted  to  a  sum  which 
would  produce  the  sum  of  $205  under  the  le- 
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gal  rate  of  taxation,  if  such  proceeds  con- 
stitute the  net  proceeds  of  mines  within  the 
purview  of  the  constitutional  provision;  and 
that  gypsum  is  a  mineral  and  constitutes  a 
valuable  mineral  deposit  That  gypsum  is  a 
mineral,  and  constitutes  a  mineral  deposit  un- 
der the  mineral  laws,  cannot  well  be  disputed. 
Lexicographers,  geologists,  and  laymen  all 
agree  that  it  is  a  mineral,  and  such  is  also 
the  holding  of  the  officials  of  the  Interior  De- 
partment of  the  government  of  the  United 
States,  as  will  be  seen  from  the  following  de- 
cisions: Phifer  v.  Heaton,  27  Land  Dec.  Dep. 
Int.  57;  McQuiddy  v.  State,  29  Land  Dec. 
Dep.  Int.  181;  Pacific  Coast  Marble  Co.  v. 
N.  Pac.  Ry.  Co.,  25  Land  Dec.  Dep.  Int.  233 ; 
1  Llndley  on  Mines,  8  97.  The  only  question 
for  solution,  therefore,  Is,  does  the  profit  real- 
ized from  the  product  manufactured  from  the 
gypsum  taken  from  respondent's  mining  claim 
constitute  "net  proceeds"  under  the  clause  in 
the  Constitution  that  all  net  proceeds  of  "all 
mines  and  mining  claims"  shall  be  taxed,  as 
the  term  is  used  in  the  Constitution?  If  it 
does,  the  court  erred ;  if  It  does  not  fall  with- 
in that  clause,  then  gypsum,  or  the  manufac- 
tured product  therefrom,  must  be  taxed  gen- 
erally as  other  manufactured  products,  and 
not  under  this  section. 

Respondent's  counsel  contend  that  the 
gypsum  deposit,  although  a  mineral  deposit, 
does  not  come  within  the  mineral  deposits 
mentioned  in  the  Constitution,  and  that  It 
does  not  come  within  the  term  "mine"  or 
"mines"  as  the  term  is  there  used.  We  might 
dispose  of  this  contention  by  simply  saying 
that  it  does  clearly  come  within  the  term 
"mining  claims,"  and  is  a  mineral  deposit, 
and  therefore  falls  within  the  terms  in  that 
regard.  In  view  of  the  contention,  however, 
that  the  products  of  respondent's  mining 
claim  should  not  be  taxed  In  this  form,  be- 
cause they  are  not  the  net  proceeds  of  a 
mine,  as  that  term  is  popularly  understood, 
we  have  examined  the  authorities,  and  we 
think  that  the  workings  on  respondent's  min- 
ing claim,  under  the  decisions,  also  fall  with- 
in the  term  "mine,"  and  that  minerals,  prima 
facie  at  least,  are  not  confined  to  the  metals. 

The  question,  however,  is,  what  is  to  be 
deemed  ss  being  within  the  popular  concep- 
tion of  a  mine?  Is  it  to  be  confined  to  the 
understanding  that  a  farmer,  stock  raiser,  or 
ordinary  merchant  has  of  the  term.  Or  to 
what  those  who  work  in  or  come  in  contact 
with  mines  and  mining  rights  generally  and 
popularly  understand  it  to  be?  Or  is  it  to 
be  understood,  when  found  in  a  statute  or 
Constitution,  what  the  courts  generally  have 
held  it  to  mean?  In  view  that  the  decisions 
of  courts  are  but  the  reflection  of  the  common 
understanding  with  respect  to  particular 
things  and  the  terms  used  in  any  industry, 
business,  or  calling,  and  are  thus  simply  re- 
duced to  legal  terms,  we  think  that  if  the 
courts  have  construed  and  applied  what  is 
meant  by  the  terms  "mine"  and  "mines,"  then 
this  meaning  must  control,  and  especially  so 


when  the  term  is  used  in  some  statute  or 
Constitution.  This  must  be  so  for  the  simple 
reason  that  the  term  will  then  have  acquired 
a  legal  meaning,  which,  unless  the  contrary 
clearly  appears  from  the  context,  must  be 
deemed  to  be  the  meaning  intended  to  be  ap- 
plied to  it  in  the  law  in  which  it  is  found. 

In  1  Lindley  on  Mines,  SI  87  to  97  the 
author  reviews  the  authorities  and  dis- 
cusses the  meaning  of  mines  and  minerals, 
and  there  points  out  that  anciently  the  term 
"mine"  or  "mining"  meant  subterranean  ex- 
cavation. But  in  section  89  the  author  points 
out  that  the  term  "mine"  has  received  an  en- 
larged meaning  hi  later  times.  He  says: 
"These  primary  significations  were  soon  en- 
larged, so  that  in  time  the  word  'mine'  was 
construed  to  mean,  also,  the  place  where 
minerals  were  found,  and  soon  came  to  be 
used  as  an  equivalent  of  'vein,'  'seam,'  'lode,' 
or  to  denote  an  aggregation  of  veins,  and, 
under  certain  circumstances,  to  include  quar- 
ries and  minerals  obtained  by  open  work- 
ings." (Italics  ours.)  In  section  91,  in  his 
work  on  Mines,  Mr.  Lindley  states  some  gen- 
eral rules  of  interpretation  as  applied  in  Eng- 
land and  Scotland,  the  fourth  of  which  reads 
as  follows:  "Where  the  term  'mines'  and 
'minerals'  are  both  used  in  the  same  deed  or 
statute,  the  word  'minerals'  is  not,  on  that 
account,  to  suffer  limitation  of  its  meaning." 
In  referring  to  the  authorities  upon  this  sub- 
ject, we  cannot,  for  lack  of  space,  give  a 
statement  of  the  cases,  but  must  confine  our- 
selves strictly  to  the  point  decided  in  them. 

Turning  now  to  the  decisions  of  this  coun- 
try, we  find  that  the  term  "mines"  Is  not  con- 
fined to  subterranean  excavations  or  work- 
ings, nor  is  the  term  "minerals"  confined  to 
metalliferous  ores.  In  Hartwell  v.  Camman, 
10  N.  J.  Eq.  128,  64  Am.  Dec.  448,  3  Morr. 
Min.  Rep.  229,  the  chancellor  of  the  New 
Jersey  Court  of  Chancery,  in  construing  a 
deed  in  which  the  granting  clause  read  "all 
mines,  minerals,  opened,  or  to  be  opened," 
after  some  discussion,  ot  page  13G  of  10  N. 
J.  Eq.  (04  Am.  Dec.  448).  said:  "Nor  can  I 
see  any  more  propriety  in  confining  the  mean- 
ing of  the  terms  used  to  any  one  of  the  subor- 
dinate divisions  into  which  the  mineral  king- 
dom has  been  subdivided  by  chemists  either 
earthy  or  metallic,  saline,  or  bituminous. 
*  *  *  I  do  not  think  the  term  should  be 
confined  to  the  metals  or  metallic  ores.  I 
cannot  doubt  If  a  stratum  of  salt,  or  even  a 
bed  of  coal,  had  been  found,  they  would  have 
passed  under  the  grant."  In  Griffin  v.  Fel- 
lows, *81  Pa.  114,  8  Morr.  Min.  Rep.  657,  it 
was  held  that  the  term  "minerals"  Is  not  to 
be  limited  to  metalliferous  ores.  Gill  v. 
Weston,  110  Pa.  312,  1  Atl.  921,  is  a  case 
where  the  question  arose  under  an  act  refer- 
ring to  mining  lands  passed  before  petroleum 
was  discovered.  The  court  held  that  petro- 
leum was  a  mineral  and  was  governed  by  the 
mining  laws  as  such,  although  unknown  when 
the  laws  were  passed.  The  case  of  Murray 
v.  Allred,  100  Tenn.  100,  43  S.  W.  355,  39  L. 
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R.  A.  249,  66  Am.  St  Rep.  740,  1b  A  well-con- 
sidered case  In  which  a  great  number  of  au- 
thorities upon  that  subject  are  cited  and  re- 
viewed, and  the  court  concludes  that  under 
the  term  "minerals"  all  the  known  minerals 
are  included  and  not  only  such  as  contain 
metals.  It  is  accordingly  held  that  petro- 
leum passed  under  the  grant  of  "minerals." 
In  Detlor  v.  Holland,  57  Ohio  St.  502,  49  N. 
E.  690,  40  L.  R.  A.  206,  the  Supreme  Court  of 
Ohio  concedes  and  so  holds  that,  as  a  gen- 
eral rule,  under  a  grant  of  "all  the  coal  of 
every  variety  and  all  the  iron  ore  or  Are  clay 
and  other  valuable  mineral,"  ail  minerals  are 
Included.  In  that  case,  however,  In  view  of 
special  circumstances,  the  court  held  that 
the  petroleum  did  not  pass  under  the  grant. 
In  Armstrong  v.  Granite  Co.,  147  N.  Y.,  at 
page  505.  42  N.  E.,  at  page  189  (49  Am.  St 
Rep.  683),  the  Court  of  Appeals,  in  constru- 
ing tbe  meaning  of  "all  the  minerals  and 
ores,"  after  a  discussion  of  the  subject,  and 
conceding  that  under  the  term  "minerals," 
metals  are  generally  intended,  the  court  uses 
the  f ol lowing  language :  "But  it  would  be  an 
unwarranted  limitation  of  such  a  grant  or 
reservation  to  exclude  from  Its  operation  beds 
of  coal  or  other  nonmetalllc  mineral  deposits 
of  commercial  value,  or  to  confine  It  to  such 
minerals  as  were  known  or  supposed  to  be 
on  the  premises  at  the  time."  In  Brady  v. 
Brady,  31  Misc.  Rep.  411.  65  N.  Y.  Supp.  621, 
it  was  held  that  a  reservation  in  a  deed  of 
"all  mines  and  minerals"  included  lime  rock. 
To  the  same  effect  Is  Phelps  v.  Church,  etc., 
115  Fed.  882,  53  C.  C.  A.  407.  In  Northern 
Pac.  Ry.  v.  Soderberg  (C.  C.)  99  Fed.  506.  it 
is  held  that  the  term  "mineral,"  in  referring 
to  mineral  lands  under  the  mining  laws  of 
this  country,  is  not  synonymous  with  "met- 
als." This  holding  was  affirmed  on  appeal 
In  104  Fed.  425.  43  C.  C.  A.  620.  In  a  note 
to  the  case  of  Armstrong  v.  Granite  Co., 
reported  In  49  Am.  St  Rep.,  at  page  691,  the 
reporter,  in  giving  his  deductions  from  the 
decided  cases,  says:  "The  term  'minerals' 
in  a  grant  includes  prima  facie  every  sub- 
stance that  can  be  got  underneath  the  sur- 
face of  the  earth  for  profit  If  the  terms 
'mines  and  minerals'  are  used  in  a  grant  or 
exception,  the  word  'mines'  will  not,  prima 
facie,  be  held  to  be  the  governing  word,  so 
as  to  restrict  the  meaning  which  would  other- 
wise be  attached  to  the  word  'minerals.' " 

From  an  examination  of  a  large  number 
of  cases  we  are  convinced  that  the  foregoing 
Is  a  fair  deduction  of  the  law  upon  the  sub- 
ject as  declared  by  the  modern  decisions  both 
of  England  and  this  country.  From  the  fore- 
going, it  thus  seems  clear  to  us  that  where 
we  find  the  terms  "mines  and  minerals"  used 
in  grants  or  in  reservations,  In  Instruments 
of  conveyance,  In  statutes  or  Constitutions, 
under  the  modern  construction,  the  former 
Is  not  limited  to  mere  subterranean  excava- 
tions or  workings,  nor  is  the  latter  limited  to 
the  metals  or  metalliferous  deposits,  wheth- 
er contained  In  veins  that  have  well-defined 


walls  or  in  beds  or  deposits  that  are  irregu- 
lar and  are  found  at  or  near  the  surface  or 
otherwise.  If,  therefore,  there  are  no  other 
legal  obstacles  In  the  way,  we  would  be  for- 
ced to  the  conclusion  that  respondent's  gyp- 
sum deposits  are  Included  within  the  term 
"other  valuable  mineral  deposits,"  and  would 
thus  fall  within  the  requirement  of  the  Con- 
stitution that  respondent  be  taxed  on  the  net 
proceeds  derived  therefrom.  It  is,  however,, 
strongly  urged  by  counsel  for  respondent 
that  the  clause  In  the  Constitution,  namely, 
"or  other  valuable  mineral  deposits,"  falls 
within  the  rule  of  construction  that  when 
general  words  follow  particular  words  the 
things  mentioned  generally  must  be  confined 
to  the  matters  incorporated  in  the  particular 
words.  That  is  to  say,  all  things  that  may 
be  contained  within  the  general  words  must 
be  ejusdem  generis ;  that  is,  of  the  same  class 
or  kind  of  those  particularly  mentioned.  In 
addition  to  this  general  rule,  there  Is  also  a 
further  restriction  ui>on  general  words  which 
follow  particulars  by  which  the  general  words 
will  not  be  held  to  include  anything  which  is 
of  a  class  superior  to  the  class  mentioned  in 
the  particular  words.  This  rule  or  principle 
of  construction  is  well  established  and  is  of 
frequent  application,  especially  in  penal  or 
criminal  statutes,  but  is  not  confined  to  that 
class.  The  doctrine  of  ejusdem  generis  Is, 
however,  only  a  rule  of  construction,  and, 
like  all  rules,  is  resorted  to  only  as  an  aid  to 
the  courts  in  arriving  at  the  true  intent  of 
the  lawmaker.  These  rules  must  not  be  ap- 
plied so  as  to  make  them  masters,  since  they 
are  designed  as  servants  merely.  No  rules 
of  construction,  however,  can  be  permitted 
to  override  the  fundamental  principle  un- 
derlying all  rules  which  requires  that  all 
words  contained  within  a  statute  must,  if 
possible,  be  given  their  ordinary  meaning, 
and  that  the  Intention  of  the  lawmaker  must 
be  gathered  from  the  language  employed  in 
the  light  of  the  context  and  of  the  subject- 
matter  to  which  It  Is  applied,  and  when  such 
intention  Is  clear  It  must  prevail  notwith- 
standing some  rules  to  the  contrary.  By 
this  we  do  not  mean  that  where  the  ordinary 
meaning  of  the  language  employed  would 
lead  to  an  absurdity,  or  Inflict  great  injus- 
tice, the  ordinary  meaning  of  the  words 
should  not  be  restricted  or  expanded,  If  nec- 
essary, to  avoid  an  absurdity  or  an  injustice; 
but  this  Is  only  another  way  of  stating  that 
courts  cannot  assume  that  the  lawmaker 
really  Intended  to  enact  either  absurd  or  un- 
just laws.  Keeping  this  principle  in  mind, 
what  was  the  intention  of  the  framers  of  the 
Constitution  in  adopting  section  4  of  article- 
13  above  quoted?  When  we  have  once  as- 
certained this  Intention,  it  Is  our  duty  to  de- 
clare It  whether  we  deem  It  wise  or  unwise, 
or  well  or  ill  adapted  to  any  matters  therein 
contained.  Is  the  clause,  "or  other  valuable 
mineral  deposits,"  to  be  restricted  to  depos-' 
Its  "containing  or  bearing  gold,  sliver,  cop- 
per, lead,  coal,"  these  being  the  things  enu- 
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aierated  preceding  the  general  clause,  "or  i 
other  valuable  mineral  deposits,"  which  fol- 
lows as  an  adjunct?  The  first  exception  to 
the  rule  of  ejusdeni  generlB  Is  that  where  the 
particular  things  enumerated  are  complete  so 
that  there  remain  no  others  of  like  kind, 
then  the  things  that  fall  within  the  general 
words  must  be  assumed  to  be  of  a  different 
kind  and  not  ejusdem  generis  with  those 
enumerated. 

Can  this  exception  be  applied  to  this  case? 
It  seems  to  us  that  it  not  only  is  proper  to 
apply  It,  but  that,  In  view  of  the  conditions 
prevailing  when  the  Constitution  was  fram- 
ed and  adopted,  It  must  be  applied.  These 
conditions,  which  are  matters  of  common 
knowledge,  were  that  gold,  silver,  copper,  and 
lead  were  the  only  metals  that  were  being 
mined  and  produced  In  large  quantities  In 
the  then  territory  of  Utah,  and  that  coal,  If 
lime  and  common  rock  be  excluded,  was  the 
only  nonmetallic  product  that  was  mined  and 
produced  In  quantity  sufficient  to  Justify  such 
a  tax.  These  enumerated  products,  there- 
fore, were  the  only  ones  from  which  any  con- 
siderable revenue  could  be  derived  by  a  tax 
on  the  net  proceeds  derived  therefrom.  While 
large  deposits  of  iron  and  other  valuable 
mineral  deposits  existed,  none  were  commer-. 
daily  considered,  except  to  a  very  limited 
extent.  In  enumerating  the  four  metals, 
and  In  adding  coal  thereto,  the  framers  of 
the  Constitution  manifestly  did  not  Intend  to 
classify  the  minerals  along  the  line  of  the 
metals :  but,  in  naming  the  four  metals  and 
coal,  simply  enumerated  those  as  the  ones 
which  were  then  being  largely  mined  and 
produced,  with  the  Intention,  however,  that 
the  method  of  taxation  provided  for  in  the 
section  should  apply  to  all  "other  valuable 
mineral  deposits,"  whether  metallic  or  non- 
metallic.  The  fact  that  iron,  which  abounds 
in  very  large  quantities  In  this  state,  was 
not  mentioned,  adds  some  force  to  this  view. 
"We  can  see  no  reason  for  not  mentioning  It, 
if  It  was  not  that  It  was  not  then  produced 
as  a  commercial  product.  Its  presence  In 
large  and  valuable  quantities  was  then  well 
known.  It  may  be  .conceded  that,  under  the 
doctrine  of  ejusdem  generis,  Iron  would  fall 
within  the  class  of  metals  enumerated,  al- 
though It  also  fell  within  the  general  terms 
of  "all  other  valuable  mineral  deposits,"  be- 
cause it  is  not  a  superior  class,  and  is  a  met- 
al, like  the  others  specially  enumerated.  But 
if  we  are  correct  in  assuming  that  the  classi- 
fication was  not  Intended  as  a  limitation,  but 
rather  for  the  purpose  of  simply  naming  the 
substances  then  produced  in  quantity  suffi- 
cient to  warrant  the  Imposition  of  such  meth- 
ods of  taxation,  because  the  state  would  im- 
mediately derive  considerable  revenue  there- 
from, then  the  doctrine  of  ejusdem  generis 
has  no  application,  and  the  other  valuable 
mineral  deposits,  whether  metallic  or  non- 
metallic  must  be  taxed  the  same  as  the  ones 
enumerated  although  not  specially  named. 
This  view  Is  strengthened  somewhat  from 


the  fact  that  coal,  a  nonmetallic  substance, 
was  Included  with  metals  In  the  specific  enu- 
meration. Coal,  no  doubt,  was  specially  men- 
tioned because  It,  like  the  metals  mention- 
ed, was  produced  In  large  quantities  In  this 
state,  and  thus  would  yield  some  revenue 
on  net  proceeds.  It  Is  true  that  ordinarily 
the  enumeration  of  coal  would  add  some 
force  to  the  contention  that  since  coal,  a  non- 
metallic  product,  was  classed  with  metals, 
coal  was  the  only  uonmelal'io  substance  thnt 
was  Intended  to  be  reached  with  the  metals 
If,  however,  we  keep  In  mind  the  theory  that 
the  metals  and  coal  were  mentioned  because 
they  were  the  only  substances  that  were  pro- 
duced In  such  quantities  that  would  yield  a 
considerable  amount  of  revenue  to  the  state, 
the  contention  that  coal  being  specially  men- 
tioned was  the  only  nonmetallic  substance 
sought  to  be  reached  loses  all  of  its  force. 
Pursuing  the  foregoing  theory  further,  the 
framers  of  the  Constitution,  after  enumerat- 
ing the  metals  produced  in  large  quantities, 
added  thereto  coal  also  produced,  and  then 
included,  and  intended  to  Include,  all  other 
valuable  mineral  deposits  whether  metallic 
or  nonmetallic  in  the  general  clause,  "or  oth- 
er valuable  mineral  deposits."  This  view  de- 
rives additional  force  from  what  follows 
near  the  end  of  the  section,  namely,  "and  the 
net  annual  proceeds  of  all  mines  and  min- 
ing claims  shall  be  taxed  as  other  person- 
al property."  Having  thus  enumerated  the 
mines,  mining  claims,  and  mineral  deposits 
that  should  be  taxed  at  the  purchase  price 
only  with  the  Improvements  thereon,  which 
Is  as  applicable  to  respondent's  mining  clfllti>°, 
as  to  all  others,  the  ores  or  mineral  deposits 
were  not  to  be  taxed  according  to  their  val- 
ue In  the  earth,  but  the  net  annual  proceeds 
derived  therefrom  were  to  be  taxed  as  such 
proceeds  were  obtained  by  the  owners.  If 
this  was  a  fair  and  Just  method  of  taxation 
on  metals  and  coal  produced,  why  Is  It  not 
equally  fair  and  Just  with  regard  to  all  other 
mineral  products?  Certainly  the  difference 
between  the  two  Is  not  so  great  either  In 
kind  or  In  the  methods  employed  In  obtain- 
ing them  that  it  would  be  either  absurd  or 
unjust  to  treat  them  both  alike  in  a  general 
system  of  taxation.  We  think  that  it  Is 
reasonably  clear  that  the  phrase  "or  other 
valuable  mineral  deposits,"  was  not  Intend- 
ed to  contain  minerals  only  ejusdem  generis 
with  the  metals  specially  named,  but  that  It 
was  intended  that  all  mineral  deposits  should 
be  taxed  In  this  way,  and  not  only  the  met- 
alliferous minerals  and  coal. 

In  adopting  this  construction,  we  think  we 
are  sustained  by  the  authorities.  In  speak- 
ing of  the  application  of  the  doctrine  of  ejus- 
dem generis,  Sutherland  on  Statutory  Con- 
struction, §  279,  says:  "It  (the  doctrine)  af- 
fords a  mere  suggestion  to  the  Judicial  mind 
that,  where  it  clearly  appears  that  the  law- 
maker was  thinking  of  a  particular  class  of 
persons  or  subjects,  his  words  of  more  gener- 
al description  may  not  have  been  intended  to 
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embrace  any  other  than  those  within  the 
class.  The  suggestion  Is  one  of  common  sense. 
Other  rules  of  construction  are  equally  po- 
tent, especially  the  primary  rale  which  sug- 
gests that  the  Intent  of  the  Legislature  la 
to  be  found  In  the  ordinary  meaning  of  the 
words  of  the  statute.  The  sense  in  which 
general  words,  or  any  words,  are  Intended 
to  be  used,  furnishes  the  rale  of  interpreta- 
tion, and  this  Is  to  be  collected  from  the  con- 
text; and  a  narrower  or  more  extended 
meaning  will  be  given,  according  aa  the  in- 
tention Is  thus  indicated.  To  deny  any  word 
or  phrase  its  known  and  natural  meaning  in 
any  instance,  the  court  ought  to  be  quite  sure 
that  they  are  following  the  legislative  inten- 
tion. Hence,  though  a  general  term  follows 
specific  words,  It  will  not  be  restricted  by 
them  when  the  object  of  the  act  and  the  In- 
tention is  that  the  general  word  shall  be  un- 
derstood In  lbs  ordinary  sense."  The  forego- 
ing text  is  well  illustrated  and  supported  by 
a  great  number  of  decisions,  among  which 
are  the  following  well-considered  cases: 
Woodworth  v.  State,  26  Ohio  St  190;  Foster 
v.  Blount,  18  Ale.  687 ;  State  v.  Solomon,  83 
Ind.  450  ;  Tisdell  v.  Comb,  7  A.  ft  E.  (Eng- 
lish Common  Law)  223, 788.  "The  doctrine  of 
ejusdem  generis  is  but  a  rale  of  construction," 
says  the  Supreme  Court  of  Minnesota,  and  is 
intended  "to  aid  In  the  ascertaining  the  mean- 
ing of  the  Legislature,  and  does  not  warrant 
a  court  in  confining  the  operation  of  a  stat- 
ute within  narrower  limits  than  intended  by 
the  lawmakers.  The  general  object  of  an  act 
sometimes  requires  that  the  final  general 
term  shall  not  be  restricted  in  meaning  by  Its 
more  specific  predecessors."  Willis  v.  Mabon, 
48  Minn.  140,  60  N.  W.  1110,  16  L.  R.  A.  281, 
81  Am.  St  Rep.  626.  The  following  cases  are 
to  the  same  effect:  Webber  v.  Chicago,  148 
lit  818,  86  N.  E.  70;  Lent  v.  Portland,  42  Or. 
488,  71  Pac  646.  The  foregoing  statement 
it  seems  to  us,  is  most  pertinent  with  re- 
gard to  the  meaning  to  be  given  to  the  phrase 
"or  other  valuable  mineral  deposits."  To  re- 
strict this  phrase  so  as  to  include  no  more 
than  metalliferous  deposits  would,  in  view  of 
what  we  have  said  about  the  production  of 
metals  in  this  state,  practically  rob  the 
phrase  of  any  meaning  whatever.  It  would 
simply  eliminate  from  consideration  all  other 
uonmetallic  valuable  mineral  deposits  of  this 
state,  of  which  there  are  a  great  number.  To 
do  this,  as  we  read  the  constitutional  provi- 
sion, was  manifestly  not  the  intention  of  the 
framers  thereof,  nor  do  we  think  that  such 
was  the  Intent  that  the  people  had  of  It 
when  they  adopted  the  Constitution.  The 
fact  that  In  making  reports  of  the  net  pro- 
ceeds the  Legislature  required  that  the  num- 
ber of  fine  ounces  of  gold  and  silver  and  the 
number  of  pounds  of  copper  and  lead  should 
be  reported  by  the  owners  of  the  mines,  while 
nothing  was  said  about  other  deposits,  is, 
to  our  minds,  of  but  small  significance.  No 
provision  in  this  regard  Is  made  with  regard 
to  coal,  but  the  manner  in  which  the  cost  of 


mining  and  reducing  any  mineral  or  coal 
deposit  of  a  marketable  condition  is  to  be 
ascertained  is  provided  for.  Under  this  the 
net  proceeds  derived  from  a  gypsum  deposit 
is  as  easily  ascertainable  as  the  net  proceeds 
from  any  metal  or  coal  mine  can  be.  The 
law,  therefore,  in  this  regard,  is  as  applica- 
ble to  gypsum  or  other  valuable  mineral  de- 
posits as  It  is  to  metalliferous  deposits  or 
coal.  The  contention  that  if  the  constitution- 
al provision  is  held  to  apply  to  a  deposit  of 
gypsum  because  it  Is  generlcally  a  mineral 
deposit  that  it  must  likewise  be  held  to  ap- 
ply to  any  clay  or  sand  bank  and  to  the  wa- 
ters of  the  Great  Salt  Lake  Is  not  directly 
Involved  In  this  case,  and  need  not  be  consid- 
ered at  this  time.  It  Is  enough  for  the  pre- 
sent to  determine  that  a  gypsum  deposit  is 
within  the  constitutional  provision,  and  as  to 
whether  any  other  particular  one  of  the 
many  mineral  deposits  Is  within  the  provi- 
sion can  be  best  determined  when  the  ques- 
tion is  actually  presented.  If  we  should  now 
hold  that  any  particular  one  fell  within  or 
without  the  provision,  it  would  simply 
amount  to  a  dictum  and  hence  of  no  binding 
force  or  effect  This  case  involves  a  gypsum 
deposit,  and  nothing  else. 

We  have  carefully  read  all  the  cases  cited 
by  counsel  for  respondent  Among  those  cit- 
ed Is  the  case  of  Casher  v.  Holmes,  decided  in 
the  English  courts  of  common  law,  and  re- 
ported in  2  B.  ft  M.  602.  The  report  how- 
ever, contains  no  more  than  a  very  brief  syn- 
opsis of  the  decision.  It  appears,  however, 
that  certain  import  duties  were  Imposed  on 
"copper,  brass,  pewter,  and  tin,  and  on  all 
other  metals  not  enumerated."  While  the 
ground  on  which  the  decision  is  based  does 
not  appear,  it  perhaps  was,  to  some  extent 
at  least  based  on  the  doctrine  that  where  a 
class  of  persons  or  objects  is  specified,  which 
Is  followed  by  a  general  term  referring  to 
persons  and  objects  generally,  no  person  or 
object  superior  to  the  class  specified  will  be 
included  within  the  general  term.  And  thus 
it  was  held  that  gold  and  silver,  being  of  a 
superior  class,  were  not  Included  within  the 
term  "other  metals."  This  doctrine  is  not 
applicable  to  this  case.  Nor  is  the  broader 
doctrine  of  ejusdem  generis  applicable,  as  we 
have  already  pointed  out  Apart  from  this, 
however,  we  have  no  means  of  ascertaining 
what  the  terms  of  the  English  act  were  upon 
which  the  court  passed.  It  may  well  be  that 
there  was  something  in  the  history  of  Eng- 
lish legislation  upon  the  subject  or  some- 
thing in  the  act  Itself,  that  made  it  apparent 
that  it  was  not  the  legislative  Intent  to  Im- 
pose an  import  duty  on  the  precious  metals 
of  gold  and  silver.  It  requires  no  very  ex- 
tended knowledge  of  political  economy  or  of 
history  to  know  that  gold  and  sliver  consti- 
tute the  metals  upon  which  all  nations  rely 
for  their  medium  of  exchange,  and  that  at  no 
time  did  any  nation  discourage  their  impor- 
tation, nor  were  they  ever  considered  or 
classed  as  ordinary  articles  of  trade  or  corn- 


Digitized  by  Google 


Wyo.) 


BYERS  t.  SOLIER, 


59 


merce  with  the  other  inferior  metals.  From 
these  facts  it  may  he  readily  inferred  that  a 
court  would  hesitate  to  include  gold  and  sil- 
ver within  the  general  term  under  an  act  such 
as  the  one  in  question  in  that  case.  The  oth- 
er cases  cited  simply  announce,  illustrate,  and 
apply  the  general  rules  of  Interpretation, 
and  none  of  them  lays  down  any  rule  con- 
trary to  those  we  have  aimed  to  follow  in 
this  opinion,  but,  upon  the  contrary,  we  think 
they  are  in  strict  harmony  with  what  has 
been  quoted  from  Sutherland  and  the  de- 
cisions. 

From  what  has  been  said  It  follows  that 
the  trial  court  erred  in  the  conclusion  of  law, 
and  in  entering  judgment  for  the  respondent. 
In  view  that  the  facts  are  all  conceded,  and 
thus  the  question  Involved  Is  one  purely  of 
Jaw,  and  it  appearing  that  the  respondent 
cannot  so  amend  its  complaint  as  to  state  a 
cause  of  action  in  law,  the  judgment  is  re- 
versed, and  the  cause  remanded  to  the  dis- 
trict court,  with  directions  to  vacate  Its 
conclusions  of  law  and  substitute  others 
therefor  in  conformity  with  the  views  herein 
expressed,  and  when  so  modified  to  enter 
judgment  dismissing  the  complaint;  the  ap- 
pellant to  recover  costs. 

McCARTY,  C.  J.,  and  STRAUP,  J.,  concur. 


BYERS  v.  SOLIER. 

(Supreme  Court  of  Wyoming.    Dec.  28,  1907.} 

L  Habeas  Corpus  —  Existence  of  Otheb 
Remedy— Confinement  in  Insane  Asylum. 
Rev.  St.  1800,  H  4804,  4803.  providing  a 
proceeding  whereby  one  who  has  been  adjudged 
of  unsound  mind  and  who  has  been  restored 
to  his  right  mind  may  have  his  restoration  to 
capacity  adjudged,  and  his  guardianship,  if  not 
a  minor,  terminated,  do  not  divest  the  courts 
of  jurisdiction  to  issue  a  writ  of  habeas  corpus 
in  behalf  of  one  illegally  confined  in  an  insane 
asylum,  under  their  general  power  expressly 
given  by  Const  art  5,  §8  3.  10,  to  issue  the 
writ  in  behalf  of  a  person  in  actual  custody. 

2.  Insane  Persons— Custody— State  Asylum 
— Poweb  of  Officials  to  Discharge. 

In  view  of  Rev.  St.  1800,  §  4888,  requir- 
ing the  state  to  pay  the  expenses  of  returning 
recovered  patients,  etc.,  to  their  homes,  and  in 
the  absence  of  a  statute  to  the  contrary,  the 
proper  officers  of  the  State  Hospital  for  the  In- 
sane have  authority  to  discbarge  a  recovered 
patient,  at  least  with  the  approval  of  the  State 
Board  of  Charities  and  Reform,  in  whom,  under 
the  express  provisions  of  sections  633.  634,  is 
vested  general  supervision  of  charitable  insti- 
tutions supported  by  the  state,  and  in  the  ex- 
ercise of  a  reasonable  discretion  whenever  the 
circumstances  are  deemed  to  justify  such  a 
course,  the  hospital  officials  may  release  e.  pa- 
tient not  fully  recovered,  either  unconditionally 
or  temporarily  upon  expressed  conditions. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Insane  Persons,  §§  81,  83.1 

3.  Same— Recommitment  to  Asylum  After 
Dischabge  —  Necessity  of  Another  In- 
quiry. 

Rev.  St.  1800,  «S  4870-4883.  provide  that 
the  determination  of  the  insanity  or  incompe- 
tency of  a  person  shall  be  by  a  jury  of  six  men. 
•etc.  Section  4886  provides  that  the  clerk  of  the 
district  court  shall  furnish  the  person  to  whom 


he  issues  the  commitment  warrant  a  certified 
copy  of  the  verdict  and  physician's  lunacy  state- 
ment expressly  required  by  section  4884,  and  the 
person  having  the  warrant  must  deliver  the 
certified  copies,  with  the  commitment  warrant, 
to  the  superintendent  of  the  hospital  for  the 
insane  at  the  time  of  commitment.  Sections 
650-652  provide  that  the  clerk  shall  notify  the 
superintendent  of  the  hospital  of  the  proceed- 
ings, who  shall  cause  the  insane  person  to  be 
conducted  there.  Held  that,  where  a  patient, 
not  violently  or  dangerously  insane,  was  uncon- 
ditionally discharged  by  competent  authority 
of  the  hospital,  he  cannot  be  reincarcerated 
without  another  judicial  inquiry. 
4.  Same— Commitment  Without  Warrant  — 
Violent  Lunatics. 

The  asylum  authorities  may  not  commit  a 
person  thereto  without  the  legal  inquiry  except 
In  case  of  one  violently  or  dangerously  insane, 
who  may  generally  be  confined  temporarily  with- 
out warrant  until  the  necessary  proceedings  can 
be  had. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Insane  Persons.  §  81.] 

HabeaB  corpus  on  behajf  of  Ed  Byers 
against  C.  H.  Solier,  superintendent  of  the 
State  Hospital  for  the  Insane.  Plaintiff  dis- 
charged. 

Robert  S.  Spence,  for  plaintiff.  W.  E.  Mul- 
len, Atty.  Gen.,  for  the  defendant. 

POTTER,  C.  J.  In  this  case  a  petition  for 
habeas  corpus  wan  presented  to  the  Chief 
Justice  by  E.  T.  Pavton,  for  and  on  behalf 
of  the  plaintiff,  Ed  Byers,  alleged  to  be  un- 
lawfully restrained  of  his  liberty  at  the  State 
Hospital  for  the  Insane  at  Bvanston,  in  this 
state,  by  Dr.  C.  H.  Solier,  the  superintendent 
of  that  institution.  A  similar  application 
having  been  denied  by  District  Judge  Craig. 
«  within  whose  district  the  said  hospital  is  lo- 
'<  cated,  for  reasons  presently  to  be  stated,  the 
?  petition  here  presented  was  referred  by  the 
Chief  Justice  to  the  court,  and  a  preliminary 
hearing  was  had  upon  the  question  of  the 
right  to  the  writ  or  the  propriety  of  Issu- 
ing the  same,  in  view  of  certain  provisions 
of  our  statute,  upon  which  the  decision  of 
Judge  Craig,  denying  the  writ,  was  based. 
Thereupon  our  conclusion  to  issue  the  writ 
as  prayed  for  was  orally  announced,  togeth- 
er with  the  views  of  the  court  upon  the  ques- 
tion argued  at  the  preliminary  hearing,  and 
it  was  then  stated  that  our  opinion  upon 
the  question  would  be  set  out  In  writing  upon 
finally  disposing  of  the  case.  The  writ  was 
accordingly  issued,  and  made  returnable  be- 
fore this  court  as  authorized  by  the  Consti- 
tution. Const  art.  5,  I  3.  The  defendant,  as 
required  by  the  writ,  produced  the  body  of 
the  plaintiff  before  the  court,  and  the  case 
was  heard  upon  the  Issues  presented  by  the 
pleadings. 

The  petition  alleges  that  the  pretended 
cause  of  the  restraint  of  said  Byers  is  insani- 
ty or  idiocy,  or  both;  that  about  14  years 
ago  the  snld  Byers  was  legally  committed  to 
the  State  Hospital  for  the  Insane  by  a  com- 
petent court  of  Albany  county,  in  this  state, 
but  that  the  said  restraint  Is  Illegal  for  the 
reason  that  the  said  Byers  Is  sane,  sensible, 
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and  able  to  attend  to  his  own  business.  The 
answer  and  return  of  the  defendant  admit 
that  the  said  plaintiff  was  duly  and  properly 
committed  to  said  asylum  or  hospital  for 
the  Insane  as  an  insane  patient  on  or  about 
the  month  of  April,  1893,  by  the  district  court 
of  Albany  county,  pursuant  to  proceedings 
therein  had  to  determine  plaintiffs  mental 
condition,  and  alleges,  in  substance,  that  by 
reason  of  disease  in  early  childhood  the  men- 
tal development  of  plaintiff  became  arrested; 
that  he  could  not  learn  to  read  or  write,  not- 
withstanding that  he  attended  school  for  sev- 
eral years;  and  that  by  reason  of  his  defec- 
tive condition  he  was  in  constant  trouble,  and 
was  finally  committed  to  the  said  asylum  as 
aforesaid  for  imbecility.  It  is  further  aver- 
red in  the  answer  that  plaintiff's  mental  de- 
fect is  chronic  and  Incurable,  and  that  he  is 
what  is  commonly  known  as  a  feeble-minded 
person;  that  he  Is  incapable  of  earning  his 
own  living,  caring  for  himself,  or  keeping  out 
of  trouble,  and  tbat  the  probabilities  are  that 
he  will  never  improve  sufficiently  to  do  so. 
The  answer  contains  the  following  statement: 
"At  the  time  of  entering  the  asylum,  plain- 
tiff had  arrived  at  the  age  of  eighteen  years, 
and  after  remaining  therein  as  a  patient  for 
eight  years,  he  was,  pursuant  to  an  urgent  re- 
quest and  representation  made  by  his  moth- 
er to  the  effect  that  she  could  care  for  him 
at  her  home,  delivered  into  her  custody  and 
by  her  taken  to  her  home  in  the  state  of 
Michigan,  on  the  fifteenth  day  of  June,  1901. 
In  the  month  of  March,  1902,  plaintiff  was 
committed  to  the  Michigan  Hospital  for  the 
Insane  at  Kalamazoo,  having  become  insane 
while  In  his  mother's  custody,  and  on  May 
2,  1902,  by  order  of  the  Michigan  authorities, 
he  was  returned  to  the  Wyoming  Hospital 
for  the  Insane,  where  he  has  since  remained." 
The  defendant  further  alleges  that  as  super- 
intendent of  the  State  Hospital  for  the  In- 
sane he  has  at  all  times  since  the  commit- 
ment of  the  plaintiff  thereto  exercised  con- 
trol and  restraint  over  him,  except  the  period 
during  which  he  was  absent  from  the  said  asy- 
lum as  aforesaid,  and  that,  because  of  plain- 
tiff's mental  condition,  the  said  control  and 
restraint  continues  up  to  the  present  time.  ' 
It  is  further  alleged  that  it  has  been  the  poli- 
cy of  the  said  institution  of  which  the  de- 
fendant is  superintendent  at  all  times  to  re- 
lease and  discharge  patients  therefrom,  when- 
ever a  release  and  discharge  is  warranted  by 
a  proper  degree  of  recovery,  but  that  It 
would  be  contrary  to  plaintiff's  best  interests 
in  consequence  of  his  defective  mental  con- 
dition to  release  and  discharge  him  at  this 
time.  It  is  also  alleged  that  the  statutes  of 
this  state  provide  a  plain  and  specific  remedy 
for  the  determination  of  cases  of  this  charac- 
ter by  a  trial  before  a  jury  in  the  court  from 
which  the  commitment  was  issued  in  the 
first  instance,  whereby  the  disability  so  im- 
posed may  be  removed  in  all  proper  cases. 
Upon  the  filing  of  the  answer  and  return, 
counsel  for  plaintiff  filed  and  presented  a  mo- 


tion for  judgment  upon  the  pleadings,  and 
for  the  discharge  of  the  plaintiff,  for  the  rea- 
son that,  upon  the  averments  of  the  answer, 
It  appeared  that  the  plaintiff  is  held  and  re- 
strained of  his  liberty  by  the  defendant  with- 
out authority  or  due  process  of  law.  With- 
out deciding  that  motion  at  the  time  it  was 
presented,  It  was  taken  under  advisement, 
with  the  understanding  that  it  should  be  con- 
sidered in  the  final  disposition  of  the  case. 
A  reply  was  thereupon  filed,  which  is  more 
in  the  nature  of  a  demurrer,  since  it  merely 
denies  the  sufficiency  of  the  facts  set  forth 
in  the  answer  to  authorize  plaintiff's  re- 
straint. Evidence  was,  however,  produced 
and  admitted  on  behalf  of  both  parties  with 
reference  to  plaintiff's  mental  condition,  and 
his  temporary  absence  from  the  asylum  and 
the  cause  thereof,  and  the  matter  was  taken 
under  advisement  upon  the  pleadings  and  the 
evidence  for  final  determination. 

1.  It  is  contended  on  behalf  of  the  defend- 
ant that  when  one  having  been  lawfully  com- 
mitted to  the  State  Hospital  for  the  Insane 
claims  to  have  been  restored  to  his  right 
mind,  or  to  have  recovered  sufficiently  to  au- 
thorize his  release,  his  remedy  is  not  by  ha- 
beas corpus,  but  by  application  for  an  inqui- 
ry into  the  facts  before  the  court  or  judge  be- 
fore whom  the  proceedings  were  had  result- 
ing in  the  original  commitment,  pursuant  to 
the  provisions  of  sections  4894,  4895,  Rev. 
St.  1899.  And  it  appears  that  Judge  Craig 
denied  the  writ  upon  the  petition  presented 
to  him,  on  the  ground  that  the  proceeding  au- 
thorized by  those  sections  of  the  statute  af- 
forded a  sufficient  remedy,  and  that  the  res- 
toration to  bis  right  mind  of  a  legally  com- 
mitted inmate  of  the  insane  asylum  was  not 
therefore  a  matter  that  should  be  deter- 
mined on  habeas  corpus.  The  sections  re- 
ferred to  read  as  follows  : 

"Sec.  4894.  If  any  person  shall  allege  in 
writing,  verified  by  oath  or  affirmation,  that, 
any  person  declared  to  be  of  unsound  mind 
has  been  restored  to  his  right  mind,  the  court 
or  judge  by  which  the  proceedings  were  had 
shall  cause  the  facts  to  be  inquired  into  by 
a  jury;  provided,  that  before  such  matter 
I  shall  be  submitted  to  a  jury  It  shall  be  the 
duty  of  the  court  to  ascertain  and  determine 
whether  the  proceeding  mentioned  In  this  sec- 
tion is  instituted  and  prosecuted  in  the  in- 
terest of  the  person  so  declared  to  be  of  un- 
sound mind;  and  if  found  not  to  be  so  in- 
stituted and  prosecuted,  the  court  shall  dis- 
miss said  proceeding  at  the  cost  of  the  person 
instituting  the  same;  but  if  found  to  be  in 
the  interest  of  the  person  declaied  to  be  of 
unsound  mind,  the  said  matter  shall  be  sub- 
mitted to  a  jury,  as  in  this  chapter  provid- 
ed. In  ascertaining  and  determining  the  in- 
terest as  aforesaid,  the  court  shall  have  pow- 
er to  examine  under  oath  any  and  all  per- 
sons, including  the  person  declared  to  be  of 
unsound  mind. 

"Sec.  4895.  The  court  shall  cause  notice 
of  the  trial  to  be  given  to  the  guardian  of  the 
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person  so  declared  insane  or  Incompetent,  if 
there  be  a  guardian,  and  to  his  or  her  hus- 
band or  wife,  if  there  be  one,  or  to  his  or  her 
father  or  mother,  if  living  in  the  county.  On 
the  trial,  the  guardian  or  relative  of  the  per- 
son so  declared  insane  or  incompetent,  and,  in 
the  discretion  of  the  court,  any  other  person, 
may  contest  the  right  to  the  relief  demanded. 
Witnesses  may  be  required  to  appear  and 
testify  as  in  civil  cases,  and  may  be  called 
and  examined  by  the  court  on  its  own  motion. 
If  it  be  found  that  the  person  be  of  sound 
mind,  and  capable  of  taking  care  of  himself 
and  his  property,  his  restoration  to  capacity 
shall  be  adjudged,  and  the  guardianship  of 
such  person,  if  such  person  be  not  a  minor, 
shall  cease." 

As  previously  stated  the  effect  of  these  sec- 
tions in  relation  to  the  right  to  the  writ  of 
habeas  corpus  was  presented  and  considered 
at  the  preliminary  hearing,  and  the  question 
is  again  raised  by  the  answer  and  return  of 
the  defendant.  Notwithstanding  the  statu- 
tory proceeding  thus  provided  for,  we  con- 
cluded, for  reasons  briefly  and  orally  an- 
nounced at  the  time,  that  the  writ  might  be 
issued.  We  will  now  proceed  to  formally 
explain  our  opinion  upon  that  matter. 

It  is  argued  by  counsel  for  plaintiff  that 
the  purpose  and  effect  of  the  sections  afore- 
said is  to  provide  a  remedy  only  for  the 
restoration  to  capacity  of  one  previously  de- 
clared to  be  of  unsound  mind,  and  that  they 
do  not  relate  to  the  release  or  discharge  from 
the  hospital  for  the  Insane  of  a  person  com- 
mitted thereto  or  confined  therein.  It  must 
be  conceded  that  there  is  some  basis  for  that 
argument  in  the  fact  that  restoration  to  ca- 
pacity, and  the  discharge  of  the  guardian,  if 
any,  is  the  only  result  expressly  provided 
for.  An  order  releasing  the  party  whose  con- 
dition of  mind  is  involved  from  the  asylum, 
if  there  confined,  or  from  any  other  existing 
restraint,  is  not  in  terms  authorized;  nor  is 
there  a  provision  for  notice  to  the  superin- 
tendent or  other  official  of  the  asylum,  or 
other  person  who  might  have  the  party  in 
custody.  The  sections  are  found  in  the  chap- 
ter of  the  Code  of  Probate  Procedure  entitled 
"Guardians  of  Insane  and  Incompetent  Per- 
sons, Lunatics  and  Drunkards,"  and  in  the 
original  act  enacted  by  the  first  state  Legis- 
lature, the  chapter  related  largely  to  proceed- 
ings and  regulations  respecting  the  guardian- 
ship of  such  persons,  though  it  contained  cer- 
tain sections,  constituting  all  that  we  have 
on  the  subject,  providing  the  forum  and  the 
method  for  determining  the  insanity  or  in- 
competency of  any  person ;  and  the  act  Itself 
repealed  all  former  statutory  provisions  cov- 
ering that  matter.  In  the  Revision  of  1899 
some  subsequent  enactments  with  reference 
to  insane  or  incompetent  persons  and  their 
commitment  to  the  asylum,  or  the  Wyoming 
State  Hospital  for  the  Insane,  as  the  institu- 
tion Is  now  named  by  statute,  have  been  in- 
cluded in  the  aforesaid  chapter  of  the  Pro- 
bate Code. 


It  is  well  known  that  the  provisions  of  our 
Probate  Code  were  generally  taken  from  the 
statutes  of  California,  though  there  are  oc- 
casional differences  between  the  statutes  of 
the  latter  state  and  our  Code  upon  the  sub- 
ject The  proceeding  under  the  statute  of 
California  similar  to  the  sections  above  re- 
ferred to  has  been  held  in  that  state  to  be 
only  applicable  to  persons  adjudged  insane 
or  incompetent,  and  for  whom  guardian? 
have  been  appointed  under  a  related  section 
of  its  Code  of  Civil  Procedure.  Kellogg  v. 
Cochran,  87  Cal.  192,  25  Pac.  677,  12  L.  R. 
A.  104;  Aldrich  v.  Superior  Court,  120  Cal. 
140,  52  Pac.  148.  But  In  that  state  it  seems 
that  there  are  ample  and  definite  regulations 
in  its  Political  Code  for  the  commitment  of 
insane  and  incompetent  persons  to  the  state 
asylum  and  their  discharge  therefrom;  and 
in  the  case  first  above  cited  it  was  said,  with 
reference  to  the  proceeding  similar  to  the  one 
provided  for  by  our  statute  above  quoted, 
that  to  hold  it  to  be  applicable  "to  persons 
committed  to  the  asylums  would  be  utterly 
inconsistent  with  the  government  of  those 
Institutions  according  to  the  requirements 
and  regulations  of  the  Political  Code."  And 
it  was  further  said:  "After  a  person  has 
been  committed  to  either  of  the  Insane  asy- 
lums on  a  charge  of  Insanity,  and  received 
into  the  asylum,  no  court  in  this  state  is  au- 
thorized to  discbarge  him  therefrom,  or  to 
restore  him  to  the  capacity  of  a  sane  per- 
son, under  any  circumstances,  except  upon 
writ  of  habeas  corpus.  The  power  to  dis- 
charge him  otherwise  than  upon  habeas  cor- 
pus is  vested  exclusively  In  the  officers  of  the 
asylum."  It  appears  that  the  Political  Code 
of  California  provides  expressly  that  insane 
persons  received  into  the  asylums  must,  up- 
on recovery,  be  discharged  therefrom,  which 
is  held,  in  the  case  cited,  to  imply  power  to 
determine  whether  or  not  the  patient  has 
recovered.  And  It  seems  also  to  be  made  the 
duty  of  the  resident  physician  to  discharge 
persons  who  may  have  been  improperly  com- 
mitted. There  is  a  further  provision  of  their 
Political  Code  authorizing  the  kindred  or 
friends  of  an  inmate  of  an  asylum  to  apply 
to  the  Judge  who  committed  him  for  an  or- 
der to  be  directed  to  the  trustees  of  the  asy- 
lum for  his  removal  to  their  custody,  which 
may  be  issued  upon  their  proving  that  they 
are  capable  and  suited  to  take  care  of  him. 
A  still  further  provision  requires  the  trus- 
tees to  reject  all  other  orders  or  applications 
for  the  release  or  removal  of  any  insane  per- 
son, except  an  order  ou  proceedings  in  habeas 
corpus.  Kellogg  v.  Cochran,  supra.  The 
construction  of  the  California  statute  sim- 
ilar to  that  of  this  state  by  the  California 
court  is  not  therefore  based  entirely,  if  at 
all,  upon  the  language  thereof,  or  Its  relative 
position  in  the  general  statutes  or  the  orig- 
inal act  containing  it,  but  quite  largely,  if  not 
altogether,  upon  the  effect  of  the  provisions 
of  a  separate  Code  relating  particularly  to 
persons  committed  to  an  asylum.    The  sec- 
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tlons  of  our  statute  under  consideration  were 
unquestionably  suggested  by  the  similar  Cal- 
ifornia statutes,  and,  In  the  main,  the  lan- 
guage of  the  latter  is  followed  by  our  stat- 
ute, yet  there  is  some  slight  difference  in  that 
respect,  and  the  statute  here  has  been  amend- 
ed since  its  original  adoption  In  a  particular 
Immaterial  to  the  question  now  being  dis- 
cussed. The  provisions  of  the  Political  Code 
of  California,  referred  to  in  the  decisions 
above  cited,  have  not,  however,  been  adopted 
in  this  state,  and  we  have  no  statutory  pro- 
visions similar  thereto  or  to  the  same  effect. 
It  is  apparent,  therefore,  that  the  California 
decisions  construing  their  statute  correspond- 
ing to  our  own  cannot  be  regarded  as  con- 
trolling or  even  persuasive  authority  upon 
the  effect  or  application  of  our  statute  and 
the  proceeding  thereby  provided  for. 

We  do  not  find  any  express  provision  of 
our  statutes  authorizing  the  discharge  of  a 
patient  committed  to  the  insane  asylum,  and, 
except  by  habeas  corpus,  there  seems  to  be 
no  remedy  to  enforce  such  discharge  unless 
afforded  by  the  statute  In  question.  We  en- 
tertain no  doubt  however  of  the  power  as 
well  as  the  duty  of  the  proper  officers  of  the 
asylum  to  discbarge  a  recovered  patient,  at 
least  with  the  approval,  or  under  the  direc- 
tion of  the  State  Board  of  Charities  and  Re- 
form, In  whom  Is  vested  general  supervision 
and  control  of  that  and  all  other  charitable 
Institutions  supported  by  the  state.  Rev.  St. 
1800.  58  H33,  634.  It  is  self-evident  that  the 
object  of  establishing  the  hospital  for  the  in- 
sane was  not  the  involuntary  confinement  of 
persons 'of  sound  and  healthy  minds,  and 
that  such  hospital  Is  not  a  proper  place  for 
the  restraint  of  a  person  subject  to  no  mental 
infirmity.  And  Indeed  the  board  and  super- 
intendent, as  appears  by  the  answer  herein, 
and  the  evidence  in  this  case,  have  exercised 
the  power  of  discharge  from  time  to  time, 
by  releasing  such  patients  as  were  deemed 
to  have  reached  a  proper  degree  of  recovery 
to  warrant  it.  Nevertheless,  the  fact  re- 
mains that  there  is  no  statute  particularly 
regulating  that  matter  which  could  affect  the 
construction  to  be  given  the  sections  authoriz- 
ing the  proceeding,  which  is  here  suggested 
as  a  statutory  remedy  sufficient  to  justify, 
If  not  to  require,  the  denial  of  the  writ  of 
habeas  corpus  in  cases  of  this  character. 

In  the  California  case  of  Kellogg  v.  Coch- 
ran, supra,  an  official  discharge  from  the 
asylum  pursuant  to  the  statute  was  held  to 
operate  as  a  restoration  to  capacity  of  the 
person  so  discharged ;  and  thus,  the  proceed- 
ing provided  by  their  Civil  Code  would  be  un- 
necessary to  obtain  a  restoration  to  capacity 
of  one  committed  to  an  asylum  but  without 
guardian.  Whether  restoration  to  capacity 
of  one  without  a  guardian  would  follow  a 
iischnrge  by  an  official  of  the  asylum  in  this 
state,  in  the  absence  of  express  statutory  au- 
thority for  such  discharge,  is  not  necessarily 
Involved  In  this  case,  for  here  we  have  merely 
the  question  of  the  legality  of  the  plaintiffs 


restraint  to  consider  and  determine.  But 
it  would  seem  that  as  our  statute  providing 
the  proceeding  referred  to  contains  no  excep- 
tions, and  Is  unaffected  and  unqualified  by 
other  statutory  provisions,  one  who  had  been 
committed  to  the  asylum,  though  without  a 
guardian,  might  invoke  it  to  have  his  restora- 
tion to  capacity  judicially  declared.  Indeed 
section  4805  seems  to  Imply  that  the  party 
whose  restoration  to  capacity  is  sought  may 
be  without  a  guardian.  Whether  the  proceed- 
ing may  be  instituted  for  the  further  purpose 
of  procuring  by  judicial  order  a  release  from 
the  Insane  hospital,  or  from  any  other  re- 
straint, Is  a  more  serious  question,  and  we 
think  may  be  subject  to  some  doubt.  We  are 
of  the  opinion,  however,  that  it  is  unnecessa- 
ry to  decide  that  question  in  this  case.  Our 
comments  in  relation  to  the  matter  have  been 
for  the  purpose  of  suggesting  to  those  inter- 
ested the  unsatisfactory,  if  not  doubtful,  con- 
dition of  our  Btatutes  regarding  the  remedy 
for  the  discbarge  upon  recovery  of  one  com- 
mitted to  the  hospital  for  the  insane,  since 
it  is  a  subject  that  can  be  and  clearly  ought 
to  be  regulated  by  legislative  enactment,  with- 
in reasonable  and  constitutional  restrictions. 
If  it  should  be  conceded  that  the  legality  of 
the  confinement  of  a  party  in  the  asylum, 
whose  sanity  or  soundness  of  mind  is  alleged, 
may  be  determined  In  the  aforesaid  statutory 
proceeding,  and  his  release  enforced  thereby, 
we  are  of  the  opinion,  nevertheless,  that  the 
courts  and  the  judges  thereof  are  not  divested 
by  the  statute  of  their  jurisdiction  conferred 
by  the  Constitution  to  issue  writs  of  habeas 
corpus  on  petition  by  or  on  behalf  of  any 
person  in  actual  custody.  Const,  art  5,  IS 
3,  10.  Moreover  we  observe  nothing  in  the 
statute  in  question  to  indicate  a  legislative 
attempt  to  interfere  with  that  Jurisdiction. 
If  the  statute  had  clearly  authorized  an  or- 
der for  a  party's  release  from  custody  by  the 
proceeding  provided  for,  it  might,  perhaps, 
have  afforded  a  sufficient  reason  for  requiring 
a  resort  to  it  before  the  issuance  of  a  writ  of 
habeas  corpus;  though  In  such  event  we  are 
satisfied  that  the  power  would  exist  to  Issue 
the  writ  and  determine  the  legality  of  the 
restraint  without  compelling  a  resort  In  the 
first  Instance  to  the  statutory  proceeding. 
But  a  8  there  is  some  doubt  as  to  the  effect 
of  the  statute,  and  we  have  no  doubt  of  the 
jurisdiction  In  habeas  corpus,  we  were  and 
are  of  the  opinion  that  the  writ  ought  to  be 
Issued  upon  the  petition  filed  herein,  and  the 
legality  of  the  restraint  of  plaintiff  deter- 
mined thereon.  That  a  person  unlawfully 
restrained  of  his  liberty  as  an  insane  person 
is  entitled  to  a  writ  of  habeas  corpus  upon 
proper  application,  as  well  as  a  person  Ille- 
gally confined  upon  any  other  ground  or  ex- 
cuse, is  not.  we  think,  open  to  question.  16 
Am.  &  Eng.  Ency.  L.  (2d  Ed.)  598.  In  a  Mich- 
igan case  this  principle  was  forcibly  stated 
as  follows :  "The  writ  of  habeas  corpus  pen- 
etrates the  walls  of  Insane  asylums  as  fully 
and  freely  as  any  other  place  where  persons 
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are  Illegally  restrained  of  their  liberty." 
Palmer  v.  Circuit  Judge,  88  Mich.  528,  47  N. 
W.  355. 

2.  In  our  statement  of  the  case,  the  aver- 
ment of  the  answer  is  quoted  which  relates 
to  the  release  of  the  plaintiff  from  the  asy- 
lum at  his  mother's  request  in  June,  1901, 
and  his  again  becoming  an  Inmate  thereof  In 
May,  1902.  It  appears  from  the  evidence  re- 
specting that  circumstance  that,  at  the  solici- 
tation of  the  mother,  the  defendant,  as  super- 
intendent of  the  asylum,  with  the  approval 
of  the  board  of  charities  and  reform,  caused 
the  plaintiff  to  be  delivered  Into  her  custody, 
and  he  was  taken  to  Michigan  where  the 
mother  then  resided,  and  an  entry  was  made 
in  the  records  of  the  institution  to  the  effect 
that  he  had  been  discharged  as  improved. 
Within  a  short  time  after  bis  commitment  to 
the  Michigan  institution  for  the  insane,  the 
authorities  of  that  state,  having  learned  of 
bis  previous  confinement  in  the  asylum  here, 
contended  that  he  was  a  proper  charge  of 
this  state,  and  insisted  that  he  be  received 
and  taken  care  of  by  this  state;  whereupon, 
by  the  consent  or  order  of  the  board  of 
charities  and  reform,  he  was  brought  back 
and  again  placed  In  the  hospital  for  the  In- 
sane at  Evanston,  where  be  has  since  been 
restrained,  without  further  commitment  or 
further  proceedings  In  this  state  to  determine 
his  mental  condition. 

The  motion  for  the  discharge  of  plaintiff 
upon  the  pleadings  was  based  upon  the  al- 
legation of  the  answer  showing  such  release, 
and  plaintiff's  subsequent  confinement  with- 
out a  new  judicial  Inquiry;  and  the  point 
suggested  by  the  motion  is  also  raised  upon 
the  evidence.  So  that,  Irrespective  of  the 
question  whether  the  condition  of  plaintiff's 
mind  is  such  as  to  constitute  him  a  proper 
subject  for  restraint  in  a  hospital  for  the 
insane,  the  sufficiency  of  the  proceedings  to 
authorize  his  present  restraint  is  presented 
upon  the  above  facts.  The  statute  is  some- 
what indefinite  respecting  the  commitment 
and  discharge  of  insane  persons  or  those  af- 
fected with  mental  unsoundness,  who  are  not 
accused  or  convicted  of  any  offense  against 
the  criminal  laws,  and  that  is  particularly 
noticeable  as  to  the  form  and  terms  of  the 
commitment,  or  the  order  therefor,  and  the 
authority  to  discbarge  one  from  custody  who 
may  have  been  committed  to  the  hospital  for 
the  insane,  as  well  as  the  condition  or  occa- 
sion which  will  authorize  or  require  such 
a  discharge.  It  Is  provided  that  the  deter- 
mination of  the  insanity  or  Incompetency  of 
any  person  shall  be  by  a  jury  of  six  men  be- 
fore the  district  court,  or,  in  vacation,  before 
the  judge,  or  the  court  commissioner  or 
clerk  of  court  Rev.  St.  1899,  fi|  4879-4883. 
And  the  clerk  is  required  to  furnish  the  per- 
son to  whom  he  Issues  the  warrant  a  certified 
copy  of  the  verdict  and  the  physician's  luna- 
cy statement  (which  statement  Is  required 
by  section  4864),  and  the  person  to  whom  the 
warrant  is  issued  is  required  to  deliver  such 


certified  copies,  with  the  commitment  war- 
rant, to  the  superintendent  of  the  hospital 
at  the  time  of  commitment.  Id.  6  4886. 
Whenever  a  person  is  adjudged  insane  and 
ordered  by  the  proper  court  to  be  committed 
to  the  hospital  for  the  Insane,  the  clerk  of 
court  la  required  to  notify  the  superintendent 
of  the  hospital  of  such  proceedings;  and 
thereupon  the  superintendent  is  required, 
under  such  rules  as  shall  have  been  provided 
by  the  state  board,  to  conduct,  or  cause  to  be 
conducted,  the  person  so  declared  to  be  in- 
sane to  the  hospital  for  the  insane.  Id.  J§ 
650-652.  A  section  of  the  Revised  Statutes 
of  1887  (section  3765)  is  not  brought  into  the 
Revision  of  1899,  but  is  probably  in  force,  as 
to  its  continuing  provisions  which  have  not 
been  abrogated  or  rej>ealed,  by  virtue  of  sec- 
tion 2714,  Rev.  St.  1899,  which  provides  that 
"all  acts  or  statutes  In  relation  to  public  In- 
stitutions of  the  state"  in  force  at  the  time 
of  the  act  providing  for  the  last-named  revi- 
sion shall  continue  In  force,  or  expire,  accord- 
ing to  their  respective  provisions  or  limita- 
tions, and  shall  not  be  construed  as  repealed 
by  anything  hi  the  said  revision  contained, 
or  the  act  providing  therefor.  Said  section 
of  the  Revised  Statutes  of  1887  Is  found  in 
the  chapter  devoted  to  the  insane  asylum — 
now  the  hospital  for  the  insane — and  provided 
for  notice  to  the  commissioners  of  the  vari- 
ous counties  of  the  completion  and  readiness 
for  use  of  the  asylum  building  whenever  that 
should  occur ;  whereupon  it  was  further  pro- 
vided that,  after  the  receipt  of  such  notice, 
each  board  of  county  commissioners  should 
cause  all  persons  adjudged  to  be  insane,  and 
whose  care  shall  have  been  thrown  upon  the 
county,  to  be  sent  as  patients  of  the  territory 
(state)  to  the  insane  asylum  at  Evanston,  to 
be  kept  and  cared  for  by  the  territory  (state). 
That  a  discharge  from  the  asylum  or  hospital 
upon  discovery  of  the  mental  soundness  of  a 
patient  or  the  recovery  of  one  committed  to 
It  was  contemplated  by  the  Legislature  is 
evident  from  the  provisions  of  section  4888, 
Rev.  St.  1899,  which  was  enacted  In  1897,  im- 
posing the  duty  upon  the  state  to  pay  all  ex- 
penses of  returning  recovered  patients,  and 
patients  found  not  to  be  insane,  to  their  re- 
spective homes  or  the  county  from  which  they 
were  committed.  But  there  seems  to  be  no 
provision  of  the  statutes  expressly  authori- 
zing or  requiring  a  discharge  by  the  asylum 
authorities.  Manifestly,  an  original  judicial 
Inquiry  under  the  statute  into  a  person's  men- 
tal condition  has  reference  to  the  condition 
of  the  person  at  the  time  of  the  hearing,  and 
a  verdict  of  Insanity  or  incompetency  will  be 
based  upon  such  condition  at  that  time.  In 
other  words,  if  it  be  so  found,  the  person  is 
then  declared  to  be  of  unsound  mind,  and  as 
such  the  commitment  to  custody  follows. 
But  the  hearing,  verdict,  order,  and  commit- 
ment will  not  necessarily  adjudicate  the  con- 
dition of  the  party  for  all  time.  It  is  evident 
that,  in  many  cases,  recovery  may  occur. 
It  would  seem,  therefore,  that  the  corneal t- 
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ment  should  require  the  restraint  of  the  par- 
ty only  during  the  period  that  the  insanity, 
unsoundness  of  mind,  or  Incompetency  shall 
continue,  or  until  he  shall  be  lawfully  re- 
leased. 

In  the  absence  of  a  statute  making  positive 
regulations  for  a  voluntary  discharge,  must 
a  patient,  once  committed  to  the  asylum, 
be  retained  there  until  released  upon  habeas 
corpus,  or  by  some  other  authorized  judicial 
proceeding  by  which  a  release  may  be  en- 
forced; or,  without  a  judicial  investigation, 
may  the  officers  in  charge  of  the  institution 
discharge  one  committed  to  it  when  they  are 
able  to  determine  that  a  proper  degree  of 
recovery  has  occurred  to  justify  it,  or  upon 
the  happening  of  any  condition  rendering  the 
discharge  in  their  judgment  advisable?  We 
are  of  the  opinion  that  in  the  absence  of  a 
statute  making  contrary  regulations  or  re- 
strictions, or  expressly  or  impliedly  vesting 
exclusive  authority  In  the  premises  else- 
where, the  controlling  authorities  of  the  in- 
stitution, to  carry  out  the  obvious  purpose 
of  its  establishment,  must  be  held  to  possess 
the  power  to  voluntarily  release  a  committed 
party  upon  his  recovery;  or,  in  the  exercise 
of  a  reasonable  discretion  and  acting  in 
good  faith,  whenever  the  circumstances  are 
deemed  proper  to  justify  such  a  course,  to 
release  a  patient  who  may  not  have  fully 
recovered,  either  unconditionally,  or  tempo- 
rarily and  upon  expressed  conditions.  That 
the  state  board  and  the  superintendent  have 
found  the  exercise  of  such  power  to  be  nec- 
essary. In  the  present  state  of  our  statutes, 
is  shown  by  the  averments  of  the  answer  in 
this  case.  If  that  should  be  deemed  too 
great  a  power  to  vest  in  the  hospital  au- 
thorities without  restriction,  it  is  a  matter 
easily  remedied  by  legislation.  It  is  clearly 
not  impossible  or  even  improbable  that  in 
occasional  cases  the  character  of  the  mental 
disorder  of  an  inmate  may  be  such  that  his 
care  out  of  the  institution  by  relatives  or 
friends  willing  to  assume  the  burden  thereof 
will  be  proper  without  endangering  the  wel- 
fare of  the  patient  or  the  safety  of  the  pub- 
lic. 

In  Rutter  v.  State,  38  Ohio  St  406,  it  ap- 
peared that  a  patient  had  been  committed  to 
the  State  Hospital  for  the  Insane,  and  the 
superintendent  of  the  Institution,  believing  the 
same  for  the  patient's  welfare,  permitted  her 
temporary  removal  out  of  the  state  In  the 
charge  and  custody  of  her  sister.  Such  ac- 
tion was  upheld,  notwithstanding  that  there 
was  no  statute  expressly  authorizing  it ;  and 
the  court  refused  a  mandamus  at  the  suit 
of  the  patient's  husband  to  compel  her  res- 
toration to  the  asylum.  The  court  said  that 
"the  power  of  the  superintendent  Is  measured. 
In  no  small  degree,  in  matters  of  that  sort,  by 
the  apparent  welfare  of  the  patient"  The 
statutes  of  Ohio  provided  that  a  patient 
might  be  discharged  on  the  application  of  the 
superintendent  to  one  of  the  trustees,  and 
order  of  such  trustee;  and  that  there  might 


be  a  discharge  at  the  request  of  friends  of 
the  patient  upon  giving  a  bond,  if  required  by 
the  superintendent,  conditional  upon  the  safe- 
keeping of  the  patient.  The  removal  of  the 
patient  in  the  case  cited  was  not  made  pur- 
suant to  either  of  those  provisions,  but  in 
the  exercise  of  a  general  discretion  for  the 
best  interest  of  the  patient  See,  also,  Strat- 
ham  v.  Blackford,  89  Va.  771,  17  S.  E.  233. 

Having  concluded  that  the  authorities  in 
control  of  the  hospital  for  the  insane  may 
in  good  faith  discharge  a  patient  committed 
thereto,  we  are  next  to  inquire  into  the  ef- 
fect of  an  unconditional  discharge,  such  as 
occurred  in  1901  by  the  discharge  of  the 
plaintiff  in  this  case.  We  refer  to  that  dis- 
charge as  unconditional,  for  we  think  the 
circumstances  show  it  to  have  been  such. 
That  any  condition  was  attached  to  the  dis- 
charge is  not  disclosed  by  the  answer  or  the 
evidence.  It  may  have  been  and  probably 
was  confidently  expected  that  the  patient 
would  be  kept  out  of  the  state,  or  at  least 
safely  in  the  mother's  custody,  but  it  does  not 
appear  that  the  release  of  plaintiff  was  con- 
ditioned upon  that  being  done.  In  view  of 
the  matter  heard  and  determined  upon  a 
lunacy  Inquisition  under  the  statute  provid- 
ing therefor,  and  the  effect  of  an  order  and 
commitment  for  the  restraint  of  the  party 
found  upon  such  an  Inquisition  to  be  of  un- 
sound mind  or  incompetent,  the  conclusion 
seems  to  be  Inevitable  that  the  hearing  and 
commitment  will  have  served  their  purpose, 
and  ceased  to  be  effectual,  after  an  uncondi- 
tional discharge  from  the  place  of  lawful  re- 
straint by  competent  authority.  If  circum- 
stances thereafter  should  arise  seeming  to 
require  or  justify  a  renewal  of  the  custody 
and  restraint,  In  the  interest  of  the  person 
or  the  public,  another  hearing  ought  to  be 
had  to  determine  the  question.  Great  injus- 
tice would  often,  if  not  generally,  result  from 
a  different  rule,  even  if  the  legal  rights  of 
the  party  to  be  personally  affected  were  not 
to  be  considered.  But  a  person  charged  with 
Insanity  or  other  mental  infirmity  has  the 
same  legal  right  as  any  other  citizen  to  claim 
the  benefit  of  constitutional  and  statutory 
provisions  affecting  his  personal  liberty. 

In  the  case  of  In  re  Thorpe,  64  Vt  398, 
24  Atl.  991,  the  following  facts  were  pre- 
sented: The  relator,  an  inmate  of  an  asylum 
for  the  insane,  was  ordered  discharged  by 
two  of  the  three  supervisors  of  the  Insane, 
upon  condition  that  in  case  it  should  become 
necessary  to  return  him  to  the  asylum,  it 
might  be  done  by  a  revocation  of  their  order 
by  one  of  them.  The  relator  was  thereupon 
discharged  from  the  asylum,  and  a  few 
months  afterward  one  of  the  two  supervisors 
who  had  signed  the  discharge  order  revoked 
it  and  an  officer  thereupon  took  the  relator 
into  custody  for  the  purpose  of  returning  him 
to  the  asylum.  The  laws  of  the  state  confer- 
red upon  the  supervisors  of  the  insane  au- 
thority to  discharge  such  Incurable  persons 
as  may,  in  their  judgment  be  safely  and 
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properly  cared  for  In  the  place  from  whence 
they  were  committed,  but  provided  that  per- 
sons so  discharged  should  require  for  their 
recommitment  to  the  asylum  only  the  revoca- 
tion of  their  discharge  by  the  supervisors. 
Upon  the  facts  and  the  law  thus  stated,  It 
was  held,  In  a  habeas  corpus  proceeding 
brought  by  the  relator,  that  the  supervisors 
could  impose  only  such  conditions  In  dis- 
charging him  as  were  authorized  by  the  stat- 
ute; that  the  power  to  revoke  a  discharge 
was  not  conferred  upon  one  of  their  number, 
but  upon  a  majority  of  them ;  that  the  ques- 
tion passed  upon  In  discharging  the  relator 
concerned  his  personal  liberty,  and  that,  when 
a  majority  of  the  supervisors  had  once  ad- 
judged that  he  be  discharged,  he  could  not 
again  be  deprived  of  his  liberty  except  in 
the  manner  pointed  out  in  the  statute.  For 
those  reasons  the  relator  was  held  to  be  un- 
lawfully deprived  of  his  liberty,  und  It  was 
ordered  that  he  be  discharged  from  the  cus- 
tody of  the  officer. 

In  Gresh's  Case,  12  Pa.  Co.  Ct.  R.  295,  a 
petition  in  habeas  corpus  was  presented  by  a 
brother  of  a  party  confined  in  the  hospital 
for  the  insane,  and,  after  a  hearing,  an 
order  was  made  releasing  him  temporarily 
until  a  date  therein  stated,  at  which  time 
be  was  required  to  again  appear,  and  his 
wife  and  the  hospital  authorities  were  also 
required  to  then  appear  to  show  cause  why 
there  should  not  be  a  full  discharge.  The 
petition  set  up  as  a  ground  for  release  of  the 
party  in  whose  Interest  it  was  filed  that  he 
had  been  fully  restored  to  his  reason,  and 
was  not  held  for  any  criminal  or  supposed 
criminal  matter.  At  the  next  hearing  the 
evidence  was  somewhat  conflicting  as  to  the 
mental  condition  of  the  party  whose  liberty 
was  sought,  but  the  court  felt  satisfied  of 
his  soundness  of  mind  and  discharged  him. 
The  following  remark  of  the  court  Is  perti- 
nent to  the  Inquiry  here:  "If  the  reason  or 
judgment  of  the  relator  should  again  fall 
him  to  such  an  extent  as  to  make  It  a  dire 
necessity  to  interpose  and  control  him, 
•  *  *  the  law  governing  the  same  may  be 
resorted  to  and  enforced,  as  In  other  cases." 
Although,  In  the  present  state  of  our  stat- 
utes and  as  they  existed  In  1901,  the  asylum 
authorities  may  discharge  an  inmate,  If  that 
be  deemed  proper  In  their  judgment,  they 
are  not  vested  with  authority  to  commit  a 
person  thereto,  nor  to  confine  him  there 
against  his  consent,  without  the  Inquiry  pro- 
vided by  law,  except,  perhaps,  temporarily, 
In  the  case  of  one  violently  or  dangerously 
Insane,  until  the  necessary  proceedings  can 
be  had.  to  avoid  the  injury  which  might  be 
reasonably  expected  to  occur  If  the  party  was 
allowed  to  be  at  large.  Generally,  It  Is  per- 
missible, without  warrant  or  express  au- 
thority, to  confine  temporarily  a  person  dis- 
posed to  do  mischief  to  himself  or  another 
person,  until  the  proper  proceedings  can  be 
Instituted  to  have  the  question  of  his  sanity 
determined.   In  such  a  case  the  restraint  be- 
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comes  necessary  and  therefore  proper,  both 
for  the  safety  of  the  party  himself  and  for 
the  preservation  of  the  public  peace.  16  Am. 
&  Ency.  L.  (2d  Ed.)  596. 

The  case  before  us  does  not  come  within 
the  exception  above  noted.  The  restraint 
complained  of  appears  not  to  have  been  un- 
dertaken In  contemplation  of  the  statutory 
proceeding  for  a  commitment,  but  upon  the 
order  of  the  board  In  the  exercise  of  a  sup- 
posed duty  without  further  proceedings.  The 
act  of  the  board  and  superintendent  was  no 
doubt  in  good  faith  In  renewing  their  custody 
of  the  plaintiff ;  and  it  may  be  assumed  that 
If  he  was  a  public  charge,  which  seems  prob- 
able, the  burden  thereof  properly  rested  up- 
on this  state.  There  is  nothing  In  the  evi- 
dence before  us  to  show  that  his  relatives  or 
any  friend,  at  the  time,  was  Interposing  In 
his  behalf,  or  offering  to  undertake  the  re- 
sponsibility of  his  support,  and  we  under- 
stand that  he  had  no  means  or  estate  of  his 
own.  We  are  of  the  opinion,  however,  that  to 
justify  his  continued  restraint  without  his  con- 
sent a  Judicial  inquiry  pursuant  to  statute  was 
and  Is  required.  According  to  the  evidence 
the  plaintiff  Is  not  vicious;  and  he  Is  not  In- 
sane In  the  sense  that  he  Is  subject  to  de- 
lusions. His  mental  development  appears  to 
have  been  arrested  during  childhood,  and  his 
condition  Is  best  expressed,  as  stated  by  the 
superintendent,  by  the  term  "feeble-minded." 
That  official  testified  that  the  plaintiff  Is  un- 
able to  take  cnre  of  himself,  owing  to  such 
arrested  development,  resulting  In  his  lack 
of  knowledge,  and  inability  to  acquire  knowl- 
edge about  matters  essential  to  his  own  In- 
terests If  allowed  to  remain  at  large;  and. 
In  the  superintendent's  opinion,  his  mind  Is 
incapable  of  substantial  Improvement,  though 
the  party  presenting  the  petition  here  seems 
to  hold  a  contrary  view.  The  plaintiff  was 
not  only  present,  but  was  examined  as  a  wit- 
ness In  his  own  behalf.  So  far  as  he  possess- 
ed Information  he  answered  intelligently: 
but  he  appeared  to  be  deficient  In  a  knowl- 
edge of  numbers  and  money  values,  and 
seemed  to  have  but  little  comprehension 
thereof.  He  admitted  that  In  regard  to  the 
exchange  of  money  he  would  require  assist- 
ance. He  expressed  a  desire  and  Intention, 
If  released,  to  take  up  a  homestead  and 
cultivate  It  near  the  residence  of  his  friend 
who  presented  his  petition ;  and  he  gave  evi- 
dence of  some  understanding  respecting  the 
elementary  requirements  In  the  cultivation 
of  the  soli.  He  had,  It  appears,  before  his 
commitment  to  the  asylum  In  1893,  worked  at 
times  for  others  in  the  city  of  Laramie,  where 
he  then  lived ;  and  at  the  asylum  he  has  been 
Intrusted  with  certain  dally  duties,  but  not 
calling  for  the  exercise  of  much.  If  any,  In- 
dependent judgment  He  has  had  a  part  in 
cultivating  a  garden  upon  the  asylum  premi- 
ses and  raising  produce  for  the  market  up- 
on his  own  account.  In  company,  however, 
with  another,  who  we  understand  took  charge 
of  the  business  features  of  the  enterprise. 
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Plaintiff's  restraint  is  therefore  not  a  tem- 
porary necessity  so  as  to  be  authorized  with- 
out a  warrant  or  commitment 

Inasmuch  as  our  decision  is  based  upon  the 
insufficiency  of  the  proceedings  to  authorize 
the  retention  of  the  plaintiff  in  the  hospital 
for  the  Insane,  and  that  upon  such  ground 
he  has  a  right  to  demand  his  release,  we 
do  not  think  It  necessary  or  proper  to  con- 
sider the  question  whether  his  condition  is 
such  as  would  render  his  commitment  justi- 
fiable upon  proceedings  instituted  pursuant 
to  law.  The  friend  of  the  plaintiff,  who  has 
Interceded  in  this  case  in  the  latter's  behalf, 
has  announced  his  willingness  and  desire  to 
take  charge  of  the  plaintiff  In  case  of  his 
release,  so  far  as  the  same  may  be  necessary 
for  his  protection,  and  we  assume  that  he 
will  do  so.  There  Is  no  apparent  reason 
therefore,  even  If  It  would  be  authorized  in 
any  case,  to  make  any  other  order  in  the 
premises  than  for  plaintiff's  discharge.  For 
the  reasons  above  stated,  we  find  that  the 
plaintiff  Is  unlawfully  deprived  of  his  liberty, 
and  an  order  will  be  entered  discharging  him 
from  custody. 

BEARD  and  SCOTT,  JJ.,  concur. 


BUTLER  v.  SUPREME  COURT  OF  THE 
INDEPENDENT  ORDER  OF  FOR- 
ESTERS. 

(Supreme  Court  of  Washington.    Dec.  20, 
1907.) 

Insurance  —  Mutual  Benefit  Insubance 
—Foreign  Companies— Actions— Venue. 
Laws  1901.  p.  360,  c.  174,  8  6,  provides  that 
foreign  beneficiary  societies  shall  appoint  the 
commissioner  of  insurance  their  lawful  attorney, 
upon  whom  all  process  In  actions  against  them 
must  be  served.  Held,  that  an  action  against 
such  a  society  need  not  be  brought  in  the  county 
where  the  commissioner  of  Insurance  resides; 
Ballinger'8  Ann.  Codes  &  St  8  4854,  requiring 
an  action  against  a  corporation  to  be  brought  in 
any  county  where  the  corporation  has  an  office 
for  business,  or  any  person  resides  on  whom 
process  may  be  served,  not  being  applicable. 

Appeal  from  Superior  Court  Spokane 
County ;  Wm.  A.  Huneke,  Judge. 

Action  by  Tena  Butler  against  the  Supreme 
Court  of  the  Independent  Order  of  Foresters. 
From  a  judgment  of  dismissal,  plaintiff  ap- 
peals. Reversed. 

Belden  &  Losey,  for  appellant  M.  O. 
King  and  Samuel  R.  Stern,  for  respondent 

DUNBAR,  J.  This  action  was  brought  by 
appellant  to  recover  on  a  certain  benefit  cer- 
tificate Issued  to  one  August  Schneider, 
wherein  appellant  is  named  as  the  benefi- 
ciary. Service  was  made  upon  the  defend- 
ant, a  foreign  corporation,  on  the  14th  day 
of  February,  1906,  by  leaving  with  M.  C. 
King,  the  Deputy  Supreme  Chief  Ranger  and 
Financial  Secretary,  at  Spokane,  Wash.,  true 
copies  of  the  summons  and  complaint  After- 
wards service  was  made  upon  the  commis- 
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sioner  of  insurance,  who,  by  the  provisions 
of  the  statute  of  1901  relative  to  beneficiary 
societies,  is  made  the  statutory  agent  for 
the  purpose  of  service  of  process  upon  a  for- 
eign corporation  or  beneficiary  society.  The 
respondent  appeared,  and,  by  way  of  answer, 
set  out  as  its  plea  In  abatement  the  fact  that 
the  superior  court  of  Spokane  county  had 
no  jurisdiction  of  the  case,  for  the  reason 
that  the  service  was  had  upon  the  commis- 
sioner of  insurance  in  Thurston  county,  and 
that  all  actions  against  a  foreign  corpora- 
tion must  be  brought  In  the  county  where  the 
statutory  agent  resides.  Upon  such  plea  the 
court  entered  a  judgment  dismissing  the  com- 
plaint for  the  reason  that  the  superior  court 
of  Spokane  county  had  no  jurisdiction  to  try 
the  cause,  to  which  order  appellant  excepted, 
and  this  appeal  Is  taken. 

The  respondent  relies  upon  the  case  of 
Hammel  v.  Fidelity  Mutual  Aid  Ass'n,  42 
Wash.  448,  86  Pac.  36.  There  action  was 
brought  upon  an  accident  Insurance  policy, 
and  the  suit  was  Instituted  In  Snohomish 
county.  The  defendant  was  a  foreign  corpo- 
ration. The  summons  was  personally  served 
upon  one  C.  Q.  Helfner,  who  had  been  ap- 
pointed statutory  agent  by  the  defendant  and 
who  was  served  In  King  county.  The  defend- 
ant interposed  a  motion  to  dismiss  the  cause 
on  the  ground  that  it  was  a  foreign  corpora- 
tion, that  at  the  time  of  the  service  of  sum- 
mons it  had  no  office  for  the  transaction  of 
business  in  Snohomish  county,  that  no  per- 
son resided  in  said  county  upon  whom  pro- 
cess against  the  defendant  might  be  served, 
and  that  the  court  was  therefore  without  Ju- 
risdiction. The  motion  was  supported  by  af- 
fidavit showing  that  at  the  time  of  the  serv- 
ice upon  Mr.  Helfner,  the  statutory  agent  of 
defendant  he  was,  and  for  a  long  time  prior 
thereto  had  been  continuously,  a  resident 
of  Seattle,  King  county,  and  that  he  was  then 
such  a  resident  This  service  was  held  bad 
by  this  court  by  reason  of  the  doctrine  an- 
nounced In  McMaster  v.  Advance  Thresher 
Co.,  10  Wash.  147,  88  Pac.  760,  and  such 
holding  was  a  construction  of  section  4864, 
Bellinger's  Ann.  Codes  &  St,  which  provides 
that  an  action  against  a  corporation  may  be 
brought  in  any  county  where  the  corporation 
has  an  office  for  the  transaction  of  business, 
or  any  person  resides  upon  whom  process 
may  be  served  against  such  corporation.  But 
that  statute  Is  not  involved  in  the  case  at 
bar.  This  is  a  special  statute  relating  to 
beneficiary  societies  who  are  not  authorized 
to  appoint  agents  In  counties  where  they 
do  their  principal  business,  but  the  law  ar- 
bitrarily imposes  upon  them  the  duty  of  ap- 
pointing the  commissioner  of  insurance  of 
this  state,  not  as  an  agent  to  transact  busi- 
ness, but  as  a  person  upon  whom  process  may 
be  served.  His  full  duty  is  performed  in  this 
regard  when  he  reports  the  service  upon  him 
to  the  corporation  which  Is  sued,  and  he  Is 
not  recognized  in  any  other  respect  as  the 
representative  of  the  company.   Section  6, 
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p.  360,  c.  174,  Laws  1901,  Is  as  follows: 
"Eaca  such  association  now  doing  business 
or  hereafter  admitted  to  do  business  within 
this  state  and  not  having  its  principal  office 
within  this  state,  and  not  being  organized  un- 
der the  laws  of  this  state,  shall  appoint,  in 
writing,  the  commissioner  of  insurance  and 
his  successors  in  office  to  be  its  true  and 
lawful  attorney,  upon  whom  all  lawful  pro- 
cess in  any  action  or  proceeding  against  it 
must  be  served,  and  In  such  writing  shall 
agree  that  any  lawful  process  against  it 
which  is  served  on  said  attorney,  shall  be  of 
the  same  legal  force  and  validity  as  If  served 
upon  the  association,  and  that  the  authority 
shall  continue  In  force  so  long  as  any  liability 
remains  outstanding  in  this  state."  So  that 
a  different  proposition  is  involved  from  that 
in  a  case  where  a  corporation  has  an  office 
in  the  county  for  the  purpose  of  conducting 
business,  and  has  appointed  an  agent  with 
reference  to  that  general  business.  In  this 
character  of  cases  the  beneficiaries  are  not 
generally  people  of  large  means,  and  courts 
ought  not  to  make  it  hard  for  them  to  ob- 
tain redress  from  foreign  corporations. 
There  is  nothing  In  the  statute  to  indicate 
that  it  was  the  Intention  of  the  Legislature 
to  compel  litigants  of  this  character  to  com- 
mence their  actions  in  Thurston  county  sim- 
ply because  the  person  who  Is  arbitrarily 
mentioned  by  the  statute  as  the  person  upon 
whom  service  could  be  made  happens  to  re- 
side in  that  county. 

We  think  the  superior  court  of  Spokane 
county  had  jurisdiction  of  the  action,  and 
the  judgment  is  reversed,  with  instructions 
to  proceed  with  the  trial  of  the  cause. 

HADLEY,  C.  J.,  and  RUDKIN,  CROW, 
MOUNT,  FULLERTON,  and  ROOT,  JJ.,  con- 
cur. 


WINDT  v.  COVERT.    (8.  P.  8.114.) 
(Supreme  Court  of  California.    Nov.  29,  1907.1 

1.  Mortgages  —  Conveyance  Constituting 
Mortgage— Rights  or  Mortoagee  on  Sat- 
isfying Prior  Lien. 

Where  the  maker  of  a  note  purchase  1  land 
incumbered  by  a  mortgage,  and  caused  th?  ven- 
dor to  convey  the  same  to  the  payee  to  secure 
the  note,  the  payee  held  a  legal  title,  subject  to 
the  resulting  trust  in  favor  of  the  maker,  and 
was  in  equity,  within  Civ.  Code.  §  2924.  a  mort- 
gagee, holding  a  special  lien  within  sections  2875, 
2870.  and  2923.  providing  that,  where  the  hold- 
er of  a  special  lien  is  compelled  to  satisfy  a 
prior  lien  for  his  own  protection,  he  may  en- 
force payment  of  the  amount,  etc. 

2.  Sake  —  Junior  Mortgagee  —  Payment  of 
Senior  Mortgage  —  Enforcement  —  Lim- 
itations. 

Under  Civ.  Code,  5  2876,  providing  that, 
where  the  holder  of  a  special  lien  is  compelled 
to  satisfy  a  prior  lien  for  his  own  protection, 
he  may  enforce  payment  of  the  amount  as  a 
part  of  the  claim  for  which  his  own  lien  exists, 
a  grantee  in  a  conveyance  operating  as  a  mort- 
gage, compelled  to  satisfy  a  prior  lien  for  his 
own  protection,  may  add  the  amount  thereof  to 
the  amount  for  which  the  conveyance  is  security 
and  enforce  both  in  one  action,  within  Code 


Civ.  Proc.  8  726,  and,  so  long  as  the  right  to 
foreclose  his  conveyance  exists,  the  right  to  re- 
cover the  amount  paid  to  satisfy  the  prior  lien 
is  not  barred  by  limitations. 

3.  Same. 

Where  a  junior  mortgagee  pays  the  debt  se- 
cured by  a  senior  mortgage  after  the  commence- 
ment of  an  action  to  foreclose  it,  he  is  compelled 
to  pay  the  senior  mortgage  for  his  own  protec- 
tion, within  Civ.  Code,  §  2876,  and  he  may  en- 
force payment  of  the  amount  so  paid  as  a  part 
of  the  claim  for  which  his  own  lien  exists. 

4.  Same— "Satisfy." 

The  word  "satisfy,"  in  Civ.  Code,  9  2876, 
providing  that  where  the  holder  of  a  special  lien 
is  compelled  to  "satisfy"  a  prior  lien,  he  may 
enforce  payment  of  the  amount  thereof  as  a 
part  of  the  claim  for  which  his  own  lien  exists, 
when  considered  in  connection  with  section 
2941,  providing  for  a  satisfaction  of  record,  and 
declaring  that  it  must  be  entered  when  any  mort- 
gage has  been  "satisfied,"  means  payment  or 
discharge,  and  a  junior  mortgagee  who  pays  a 
senior  mortgage  satisfies  it,  though  there  is  no 
formal  release  of  record. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  7,  pp.  6328-6334.] 

5.  Same— Foreclosure— Personal  Liability 
—Deficiency  Juogment. 

A  junior  mortgagee  to  whom  mortgaged 
land,  purchased  by  his  debtor,  has  been  conveyed 
by  the  vendor  as  security  for  the  debt,  who 
pays  the  senior  mortgage,  is  not  entitled  by  vir- 
tue of  Civ.  Code,  8  2876,  to  a  deficiency  judg- 
ment against  his  debtor  for  the  amount  so  paid, 
a  personal  liability  depending  on  a  promise  to 
pay. 

6.  Same— Proceeds  of  Sale— Application. 

The  maker  of  a  note  purchased  mortgaged 
land,  and  caused  a  conveyance  thereof  to  be 
made  to  the  payee  to  secure  the  note.  The  pay- 
ee paid  the  existing  mortgage  and  foreclosed  his 
conveyance,  treating  it  as  a  mortgage.  Held. 
that  the  proceeds  of  the  sale  should  be  applied 
first  to  the  discharge  of  the  payee's  claim  for 
the  payment  of  the  existing  mortgage,  though 
Civ.  Code.  $  2876,  entitles  the  payee  to  enforce 
payment  of  the  amount  so  paid  as  a  part  of  his 
claim. 

In  Bank.  Appeal  from  Superior  Court, 
Alameda  County;  John  Ellsworth,  Judge. 

Action  by  Morris  Windt  against  Mary  I. 
Covert.  From  a  judgment  for  plaintiff,  and 
from  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.  Judgment  modified 
and  affirmed,  and  order  denying  a  new  trial 
affirmed. 

Welles  Whitmore  and  R.  V.  Whiting,  for 
appellant.  Mary  I.  Covert  and  Wallace  A. 
Wise,  for  respondent 

SLOSS,  J.  On  April  27,  1803.  the  defend- 
ant executed  and  delivered  to  plaintiff  her 
promissory  note  in  the  sum  of  $2,200,  payable 
six  months  after  date.  At  the  same  time, 
and  as  security  for  the  payment  of  said  note, 
said  defendant  Mary  I.  Covert  purchased 
from  one  Brown  a  parcel  of  land  in  the  coun- 
ty of  Alameda,  and  caused  Brown  to  execute 
a  conveyance  thereof  to  the  plaintiff.  This 
action  was  commenced  on  the  25th  day  of 
October,  1897,  and  by  his  complaint  the  plain- 
tiff, treating  the  conveyance  of  the  land  to 
himself  as  a  mortgage,  sought  a  decree  of 
foreclosure.  At  the  time  of  the  execution 
and  delivery  of  the  deed  by  Brown  to  the 
plaintiff,  there  existed  a  mortgage  on  said 
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premises  made  by  Brown  to  one  Hardy  to 
secure  a  promissory  note  in  the  sum  of 
$3,000,  with  Interest  at  the  rate  of  8  per 
cent  per  annum.  The  complaint  alleges  that 
on  or  about  the  15th  day  of  December,  1893, 
Hardy  brought  an  action  to  foreclose  his 
said  mortgage,  and  that  on  or  about  the  25th 
day  of  May,  1804,  the  plaintiff  herein  paid, 
satisfied,  and  discharged  said  note  and  mort- 
gage by  paying  and  delivering  to  Lucius  L. 
Solomons,  to  whom  Hardy  had  assigned  his 
note  and  mortgage,  the  sum  of  $3,483.46; 
that  being  the  amount  then  due  and  owing 
thereon.  It  is  alleged,  further,  that  said  sum 
of  $3,483.46  was  necessarily  and  properly  ex- 
pended by  the  plaintiff  to  protect  and  pre- 
serve his  own  lien.  The  complaint  sets 
forth  that  the  plaintiff  had  been  In  posses- 
sion of  the  property  and  had  collected  rents, 
which  he  credited  upon  the  interest  due,  and 
that  he  had  allowed  to  the  defendant  a  fur- 
ther credit  of  $915  on  the  principal  of  the 
promissory  note  executed  by  her.  An  an- 
swer was  filed  raising  various  issues,  and 
after  a  trial  the  plaintiff  had  judgment  of 
foreclosure  adjudging  that  there  was  due 
him  from  the  defendant  Covert  the  sum  of 
$375.25  on  account  of  the  note  executed  by 
said  defendant,  and  the  further  sum  of 
$4,378.25  on  account  of  moneys  paid  by  the 
plaintiff  to  Solomons  to  pay  and  satisfy  the 
debt  secured  by  the  Hardy  mortgage,  direct- 
ing a  sale  and  providing  for  a  deficiency 
judgment  against  the  defendant  Mary  I.  Co- 
vert in  the  event  that  the  proceeds  of  such 
sale  should  prove  Insufficient  to  pay  said  sums 
and  costs.  The  defendant  appeals  from  the 
judgment  and  from  an  order  denying  her  mo- 
tion for  a  new  trial. 

It  appears  that  at  the  time  this  action 
was  commenced,  October  25,  1897,  an  inde- 
pendent action  to  foreclose  the  mortgage 
given  by  Brown  to  Hardy,  or  a  suit  by  plain- 
tiff to  be  subrogated  to  Hardy's  claim,  would, 
if  then  begun,  have  been  barred  by  the  statute 
of  limitations.  In  the  answer  of  the  defend- 
ant she  relied  upon  the  statute  of  limitations, 
so  far  as  plaintiffs  right  to  recover  the 
amount  paid  on  the  Hardy  note  and  mortgage 
was  concerned,  and  it  is  now  urged  that  the 
court  erred  in  Including  the  amount  paid  on 
said  note  and  mortgage  in  the  judgment  here- 
in. This  contention  is  answered  by  the  pro- 
visions of  section  2876  of  the  Civil  Code, 
which  reads:  "Where  the  holder  of  a  spe- 
cial lien  is  compelled  to  satisfy  a  prior  lien 
for  his  own  protection,  he  may  enforce  pay- 
ment of  the  amount  so  paid  by  him,  as  a  part 
of  the  claim  for  which  his  own  lien  exists." 
That  the  conveyance  of  the  property  in  ques- 
tion to  the  plaintiff,  under  the  circumstances 
above  set  forth,  constituted  him  the  holder 
of  a  special  lien  within  the  meaning  of  the 
Civil  Code  (see  section  2875),  Is  not  question- 
ed. The  plaintiff  became  the  holder  of  the 
legal  title,  subject  to  a  resulting  trust  in 
favor  of  the  defendant,  the  real  purchaser. 
But  the  fact  that  the  title  was  conveyed  as 
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security  gave  the  transaction,  in  equity,  the 
additional  character  of  a  mortgage.  Civ. 
Code,  §  2924.  "In  such  a  case  the  grantee 
holds  a  double  relation  to  the  real  purchaser ; 
he  Is  his  trustee  of  the  legal  title  to  the  land 
and  his  mortgagee  for  the  money  advanced 
for  its  purchase."  Campbell  v.  Freeman,  99 
Cal.  546,  548,  34  Pac.  113,  114;  Woodard  v. 
Hennegan,  128  CaL  293,  60  Pac.  769;  Banta 
v.  Wise,  135  CaL  277.  67  Pac.  129.  And  as 
such  mortgagee  he  Is  the  holder  of  a  special 
lien,  "unless  otherwise  expressly  agreed." 
Civ.  Code,  |  2923.  The  effect  of  section  2876 
Is  to  give  to  the  holder  of  a  special  lien,  who 
Is  compelled  to  satisfy  any  prior  lien  for  his 
own  protection,  the  right  to  add  the  amount 
so  paid  to  the  amount  for  which  his  special 
Hen  was  security  and  to  enforce  both  to- 
gether. "There  can  be  but  one  action  for  the 
recovery  of  any  debt  *  •  *  secured  by 
mortgage."  Code  Civ.  Proc.  S  726.  Such  ac- 
tion, which  is  an  action  of  foreclosure,  af- 
fords the  only  method  by  which  the  plaintiff 
could  enforce  payment  of  the  "claim  for 
which  his  own  lien  exists."  The  only  way  In 
which  he  could  enforce  payment  of  the 
amount  paid  by  him  in  satisfaction  of  a  prior 
Hen  as  a  part  of  the  claim  which  he  already 
held  was  by  Including  that  amount  in  the  ac- 
tion brought  by  him  for  foreclosure  of  his 
mortgage.  So  long  as  the  right  to  foreclose 
his  junior  Hen  existed,  the  right  to  recover 
as  a  part  of  it  the  amounts  paid  by  him  to 
satisfy  prior  liens  could  not,  consistently 
with  the  provisions  of  section  2876,  be  barred 
by  the  statute  of  limitations.  Any  other  con- 
struction of  this  section  might  require  the 
holder  of  a  Hen,  who  has  been  compelled  to 
satisfy  prior  Hens,  to  commence  separate  ac- 
tions to  recover  the  amounts  paid  on  account 
of  such  prior  liens  before  his  own  obligation 
became  due.  To  compel  him  to  commence 
such  separate  actions  would  be  contrary  to 
the  plain  provision  of  the  statute,  which  al- 
lows him  to  enforce  payment  of  the  amounts 
so  paid  by  him  as  a  part  of  his  own  claim. 

The  payment  of  the  Hardy  mortgage  by 
plaintiff  was  made  after  an  action  had  been 
commenced  by  Hardy  against  Brown  and  the 
plaintiff  herein  to  foreclose  said  mortgage, 
but  before  said  action  had  gone  to  judgment. 
It  is  argued  that  a  payment  at  this  time  was 
not  within  the  rule  of  section  2876,  above 
quoted,  in  that  plaintiff  was  not  "compelled" 
to  pay  said  mortgage.  jjThe  argument  appears 
to  be  that  a  llenholder  has  no  right  under 
this  section  to  satisfy  a  prior  Hen  until  a  suit 
on  such  prior  lien  has  been  carried  to  judg- 
ment and  sale  has  been  had  and  the  time  for 
redemption  is  about  to  expire^  This  is  an  un- 
reasonable construction  of  the  section  and  one 
which  would  not  benefit  the  debtor,  since  the 
delay  Insisted  upon  would  result  merely  in 
adding  costs  and  expenses  to  the  amount 
which  must  ultimately  be  paid  by  such  debtor. 
In  Foster  v.  Furlong,  8  N.  D.  282,  78  N.  W. 
987,  the  Supreme  Court  of  North  Dakota,  In 
construing  a  statute  identical  with  section 
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2876  of  our  Civil  Code,  says:  "The  compul- 
sion with  which  one  acts  in  paying  a  prior 
lien  and  which  entitles  him  to  add  the 
amount  so  paid  to  his  Hen  is  merely  an  exist- 
ing necessity  to  do  so  to  protect  his  own  in- 
terests under  his  lien  after  the  party  primar- 
ily liable  to  make  the  payments  has  defaulted 
in  so  doing."  We  think  this  is  the  proper 
construction  of  the  language;  and  that  where 
the  holder  of  a  lien  upon  property  pays  a 
prior  mortgage  thereon,  after  suit  to  fore- 
close such  prior  mortgage  has  been  commenc- 
ed or  is  threatened,  he  la,  within  the  meaning 
of  the  section  under  discussion,  compelled  to 
pay  such  mortgage  for  his  own  protection. 
Upon  the  payment  of  the  amount  of  the  Har- 
dy mortgage  by  plaintiff  to  Solomons  (the  as- 
signee of  Hardy),  the  suit  to  foreclose  that 
mortgage  was  not  dismissed,  and  said  suit 
was  still  pending  at  the  time  of  the  trial  of 
this  case.  Furthermore,  there  was  no  evi- 
dence that  any  formal  release  of  the  mortgage 
had  been  entered  of  record,  and  the  court  ex- 
cluded evidence  offered  by  the  defendant  to 
prove  that  such  mortgage  had  not  been  satis- 
fied of  record.  The  point  made  in  this  re- 
gard is  that  the  mere  payment  of  a  prior 
lien  Is  not  a  compliance  with  the  provisions 
of  section  2876  which  gives  rights  to  one  who 
has  been  compelled  to  satisfy  a  prior  lien. 
It  is  argued  that  a  formal  satisfaction  must 
be  entered  of  record.  We  think  there  is  no 
reason  for  giving  this  technical  construction 
to  the  word  "satisfy."  Civ.  Code,  §  2941, 
which  provides  for  a  satisfaction  of  record, 
declares  that  it  must  be  entered  "when  any 
mortgage  has  been  satisfied."  The  word  "sat- 
isfied," as  here  used,  unquestionably  means 
no  more  than  paid  or  discharged,  and  the 
same  meaning,  which  Is  the  usual  and  ordi- 
nary one,  should  be  given  to  it  in  section  2876. 

The  appellant  attacks  the  findings  of  the 
court  to  the  effect  that  the  plaintiff  went  In- 
to possession  by  and  with  the  consent  of  the 
defendant  and  that  the  net  rents  received  by 
the  plaintiff  were  $1,330.64.  Without  review- 
ing the  evidence,  we  shall  merely  state  that 
It  was  sufficient  to  support  the  findings. 

Finally,  the  appellant  claims  that  the  judg- 
ment Is  erroneous  in  directing  that,  in  case 
the  property  does  not  sell  for  sufficient  to 
pay  the  plaintiff,  a  deficiency  judgment  be 
entered  as  against  the  defendant  So  far  as 
the  judgment  authorizes  a  personal  judgment 
which  shall  Include  the  amount  paid  by  the 
plaintiff  to  satisfy  the  Hardy  mortgage,  we 
think  this  contention  is  sound,  and  must  be 
sustained.  The  appellant  executed  a  promis- 
sory note  by  which  she  agreed  to  pay  the 
plaintiff  $2,200.  Of  this  amount  the  court 
finds  that  1375.25  Is  still  due.  This  Is  the 
only  amount  which  the  appellant  ever  under- 
took to  pay.  While,  by  virtue  of  section  2876 
of  the  Civil  Code  and  of  the  general  princi- 
ples of  equity,  the  property  given  as  security 
by  her  for  this  claim  Is  properly  chargeable 
with  the  payment  of  any  amounts  which  the 
Uenholder  was  obliged  to  expend  to  protect 


his  security,  do  reason  Is  suggested,  and  none 
suggests  Itself  to  us,  why  the  appellant 
should,  In  the  event  of  a  deficiency  of  securi- 
ty, be  held  to  be  personally  liable  to  pay  the 
amount  due  upon  a  note  which  she  never  ex- 
ecuted and  payment  of  which  she  never  as- 
sumed. Section  2876  makes  the  amount  paid 
to  satisfy  a  prior  lien  a  part  of  a  secured 
claim  of  the  party  paying,  but  this  is  only  for 
the  purpose  of  enforcing  payment  out  of  the 
security.  The  Hen  is  made  to  cover  both 
amounts.  But  a  personal  liability  does  not 
result  from  the  mere  existence  of  a  lien. 
Such  liability  depends  on  a  promise  to  pay, 
and  here  there  has  been  no  such  promise,  ex- 
press or  implied.  The  defendant  was  not  per- 
sonally liable  on  the  Hardy  mortgage  while 
it  was  held  by  Hardy  or  his  assignee,  and  a 
personal  liability  to  plaintiff  could  not  arise 
from  the  mere  fact  that  plaintiff  for  his  own 
protection,  and  not  at  the  request  of  the  de- 
fendant, paid  off  the  mortgage.  While  the 
defendant  is  not  personally  liable  for  the 
amount  paid  on  account  of  the  Hardy  mort- 
gage, it  is  proper  that  the  proceeds  of  sale 
should  be  applied  to  the  discharge  of  this 
claim  before  applying  them  to  the  payment  of 
the  amount  due  on  the  note  signed  by  the  de- 
fendant The  Hardy  mortgage  was,  before 
plaintiff  satisfied  It,  a  prior  Hen,  and,  as  such, 
entitled  to  priority  in  payment  The  fact 
that  plaintiff,  on  paying  this  prior  lien,  be- 
came entitled  to  enforce  payment  of  the 
amount  so  paid  as  a  part  of  his  already  exist- 
ing claim  (Civ.  Code,  8  2876),  furnishes  no 
reason  why  In  equity  the  respective  priorities 
of  the  Hens,  as  theretofore  existing,  should  be 
disturbed. 

It  was  suggested  at  the  oral  argument  that 
a  sale  of  the  property  under  the  judgment 
had  been  had  and  that  no  deficiency  had  re- 
sulted, and  that,  therefore,  the  question  of 
personal  liability  is  of  merely  academic  in- 
terest But  these  facts  do  not  appear  of  rec- 
ord, and,  furthermore,  the  appellant,  If  she 
has  succeeded  in  showing  that  the  judgment 
appealed  from  was  erroneous  in  any  particu- 
lar, Is  entitled  to  recover  her  costs  of  appeal. 
The  error  herein  referred  to  will  not,  how- 
ever, require  a  retrial  of  the  case,  nor  will  it, 
in  case  a  sale  has  been  had,  require  a  vaca- 
tion of  that  sale.  Conformity  to  the  views 
hereinabove  expressed  can  be  effected  by  add- 
ing to  the  decree  a  provision  that  the  amount 
of  any  deficiency  judgment  shaU  not  exceed 
the  balance  found  due  on  the  note  executed 
by  the  defendant 

It  is  ordered  that  the  judgment  be  modi- 
fied by  limiting  the  amount  of  any  deficiency 
judgment  to  be  entered  against  the  defend- 
ant to  $375.25,  with  interest  at  the  legal  rate 
from  the  date  of  judgment,  and  that,  as  so 
modified,  the  judgment  be  affirmed. 

The  order  denying  a  new  trial  is  affirmed. 

We  concur:  B BATTY,  0.  J.;  SHAW,  J.; 
ANGHLLOTTI,  J.;  McFARLAND,  J.;  LOR. 
IGAN,  J.;  HEN  SHAW,  J. 
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LAUREL  HILL  CEMETERY  v.  CITY  6 
COUNTY  OP  SAN  FRANCISCO  et  al. 
(S.  F.  3,855.) 

(Supreme  Court  of  California.    Dec  4,  1007.) 

1.  Municipal  Corporations— ^Police  Powkb 
—Health. 

Under  Const,  art.  11,  §  11,  empowering  any 
county  or  city  to  enforce  within  its  limits  local, 
police,  sanitary,  and  other  regulations,  not  in 
■conflict  with  the  general  laws,  and  under  the 
charter  of  the  city  and  county  of  San  Francisco 
the  supervisors  thereof  have  power  to  pass  ordi- 
nances placing  such  restriction  on  the  use  of 
property  or  the  conduct  of  business  as  may  be 
necessary  for  the  public  health,  provided  such 
ordinances  bear  a  reasonable  relation  to  the  ob- 
ject sought  to  be  attained,  and  are  not  arbitrary 
or  unreasonable,  and  are  not  a  cloak  for  an  ar- 
bitrary interference  with  or  suppression  of  a 
lawful  business. 

2.  Constitutional  Law— Determination  of 
Questions— Judicial  Review. 

The  determination  by  a  legislative  body  of 
what  is  a  proper  exercise  of  its  police  power,  or 
the  expediency  or  necessity  of  a  restrictive  meas- 
ure, though  primarily  for  the  Legislature,  is 
subject  to  judicial  review. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  §5  1308,  1300.] 

3.  Health— Validity  op  Regulations— Cem- 
eteries. 

Where  a  cemetery  is  located  in  a  thickly 
settled  community,  further  interments  therein 
may  be  prohibited  because  the  burial  of  dead 
bodies  therein  tends  to  endanger  the  public 
health;  but  where  a  cemetery  is  remote  from 
human  habitations,  or  is  close  to  but  few  dwell- 
ings, the  absolute  prohibition  of  interments  there- 
in is  an  unreasonable  restriction  of  a  lawful 
business,  not  required  for  the  preservation  of 
the  public  health,  and  will  not  be  sustained  by 
the  courts. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Health,  §  25;  vol.  0,  Cemeteries,  §§ 
1-3.] 

4.  Same. 

Where  a  city  includes  considerable  tracts 
of  uninhabited  areas,  interments  anywhere  with- 
in the  limits  of  the  city  may  not  be  prohibited 
merely  because  the  territory  involved  is  within 
the  boundaries  of  the  city. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  25.  Health,  §§  24,  25;  vol.  0,  Cemeteries, 
§§  1-3.1 

5.  Same. 

An  ordinance  of  the  city  and  county  of  San 
Francisco  prohibiting  the  interment  of  dead 
bodies  within  the  limits  thereof,  adopted  after 
the  passage  of  Pen.  Code,  §  207,  prohibiting  the 
burial  of  human  remains  within  the  corporate 
limits  of  San  Francisco,  excepting  in  existing 
cemeteries,  or  those  subsequently  established  by 
the  supervisors  thereof,  merely  prohibits  inter- 
ment in  existing  cemeteries,  in  fact,  situated 
within  densely  populated  portions  of  the  munic- 
ipality, and  is  valid  as  a  reasonable  exercise  of 
tne  police  power. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  25,  Health,  §§  24-20;  vol.  0,  Cemeteries, 
«  1-3.] 

6.  Same. 

Since  the  police  power  granted  by  the  Con- 
stitution is  not  restricted  to  the  suppression  of 
nuisances,  bat  includes  the  regulation  of  the 
conduct  of  business,  to  the  end  that  the  public 
health  may  not  be  endangered,  an  ordinance  of 
the  city  and  county  of  San  Francisco  prohibit- 
ing interments  within  the  limits  thereof  is  not 
unreasonable  in  its  application  to  a  cemetery, 
the  soil  of  which  is  of  such  character  that  no 
disease  breeding  elements  can  be  transmitted 
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through  the  same;  the  question  whether  the 
danger  from  interments  is  to  be  averted  by  a 
prohibition  of  further  burials  being  a  question  of 
legislative  policy. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Health,  §§  24-26;  voL  9,  Cemeteries, 
§8  1-3.} 

7.  Same. 

Even  if  a  city  expressly  granted  to  a  ceme- 
tery association  the  right  to  make  interments  in 
a  cemetery  in  perpetuity,  the  city  might  exer- 
cise its  police  power  and  prohibit  interments 
therein,  since  the  police  power  cannot  be  con- 
tracted away,  and  since  all  rights  and  property 
are  subject  to  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  25.  Health,  S8  24-26;  vol.  9,  Cemeteries, 
88  1-3-1 

8.  Same. 

A  cemetery  at  the  time  of  its  establishment 
was  outside  the  limits  of  San  Francisco,  in  un- 
settled territory.  The  municipality  granted  land 
for  the  cemetery,  and  acquiesced  in  the  expendi- 
ture of  money  in  improvements  thereof.  The 
city  thereafter,  by  reason  of  its  growth,  includ- 
ed the  cemetery  within  its  limits,  and  the  sur- 
rounding territory  became  thickly  settled.  Held, 
that  the  city  was  not  estopped  from  exercising 
its  police  power  by  prohibiting  further  inter- 
ments in  the  cemetery. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  25,  Health,  88  24-26,  35 ;  vol.  9,  Cemeteries, 
88  1-3.] 

9.  Same. 

After  a  cemetery,  originally  located  one 
mile  from  any  habitation,  had  become  the  cen- 
ter of  thickly  populated  portions  of  San  Fran- 
cisco, the  city  adopted  an  ordinance,  prohibit- 
ing further  interments  therein,  which  was  not 
to  be  in  force  until  nearly  18  months  after  its 
passage.  Held,  that  the  ordinance  was  a  valid 
exercise  of  the  police  power. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25.  Health,  61  24-20,  35;  voL  9,  Ceme- 
teries, 88  1-3.] 

In  Bank.  Appeal  from  Superior  Court 
City  and  County  of  San  Francisco;  J.  C  B. 
Hebbard,  Judge. 

Action  by  the  Laurel  Hill  Cemetery  against 
the  city  and  county  of  San  Francisco  and 
others.  From  a  Judgment  for  defendants, 
plaintiff  appeals.  Affirmed. 

Lloyd  &  Wood  and  Haven  &  Haven,  for 
appellant  William  G.  Burke  and  Percy  V. 
Long,  City  Attys.,  John  T.  Williams,  Asst 
City  Atty.,  John  S.  Partridge,  William  M. 
Sims,  and  Garret  W.  McEnerney,  for  re- 
spondents. 

SLOSS,  J.  This  action  was  brought  to  re- 
strain the  city  and  county  of  San  Francisco 
and  its  officers  from  enforcing  an  ordinance 
prohibiting  the  interment  of  dead  bodies 
within  said  city  and  county,  and  to  obtain 
a  decree  declaring  the  ordinance  void.  The 
defendants  answered  and  moved  for  judg- 
ment on  the  pleadings.  Their  motion  was 
granted,  and  the  plaintiff  appeals  from  the 
judgment  entered  upon  the  order  so  made. 

This  court  has  already  In  Odd  Fellows' 
Cemetery  Association  v.  City  and  County  of 
San  Francisco,  140  Cal.  226,  73  Pac.  987,  de- 
cided that  the  adoption  of  the  ordinance  In 
question  was  a  valid  exercise  of  the  legisla- 
tive power  of  the  city  and  county.    It  Is 
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urged,  however,  t>y  the  appellant  that  the 
case  here  presented  differs  In  some  respects 
from  that  considered  by  the  court  In  Its  for- 
mer decisions.  Furthermore,  great  reliance 
is  placed  upon  two  decisions— one  of  the  Su- 
preme Court  of  the  United  States,  and  the 
other  of  the  United  States  Circuit  Court  for 
the  Ninth  Circuit  of  the  Northern  District  of 
California — both  rendered  since  the  filing  of 
the  opinion  In  the  Odd  Fellows*  Case,  and 
both,  It  Is  claimed,  inconsistent  with  the  views 
there  expressed  by  this  court  The  complaint 
in  the  case  at  bar  is  very  voluminous,  but  its 
essential  allegations  do  not,  we  think,  differ 
materially  from  those  set  forth  by  the  com- 
plainants in  the  earlier  case.  Briefly  stated, 
it  alleges  the  incorporation  of  plaintiff  in  1867 
as  a  cemetery  association  pursuant  to  the 
provisions  of  an  act  approved  April  18,  1850, 
and  entitled,  "An  act  authorizing  the  incor- 
poration of  rural  cemetery  associations."  St 
1859,  p.  281,  c  267.  It  is  averred  that  in  1853 
one  Nathaniel  Gray,  and  others  associated 
with  him,  were  the  owners  of  a  tract  of  land 
then  lying  beyond  the  corporate  limits  of 
the  city  of  San  Francisco,  containing  about 
160  acres,  which  said  Gray  and  his  associ- 
ates determined  to  appropriate  and  devote 
to  the  purposes  of  a  rural  cemetery.  They 
prepared  the  land  for  such  purposes,  clearing 
it  of  brush  and  laying  out  roads,  and  doing 
other  work.  On  the  30th  of  May,  1854,  said 
lands  were  publicly  dedicated  to  the  purposes 
aforesaid  by  the  name  of  the  Lone  Mountain 
Cemetery ;  the  dedication  being  made  the  oc- 
casion of  a  "solemn  and  Impressive  cere- 
mony" in  which  the  mayor  of  the  city  par- 
ticipated. The  Lone  Mountain  Cemetery  con- 
tinued to  be  occupied  by  said  association  as 
a  cemetery.  In  May,  1868,  Gray  and  his  as- 
sociates conveyed  to  the  plaintiff  so  much  of 
the  tract  as  had  been  appropriated  for  the 
purposes  of  a  cemetery.  The  plaintiff  enter- 
ed into  possession  of  the  land,  and  has  since 
continuously  carried  on  and  conducted  there 
the  business  of  a  cemetery,  under  the  name 
of  Laurel  Hill  Cemetery.  On  June  23,  1871, 
the  mayor  of  the  city  and  county  made  a 
grant  to  plaintiff  of  said  tract  of  land,  In 
consideration  of  the  sum  of  $24,139.79,  paid 
by  plaintiff  to  the  treasurer  of  said  city  and 
county.  Since  the  establishment  of  the  ceme- 
tery and  its  dedication  in  the  year  1854, 
plaintiff  and  its  predecessors  have  sold  and 
conveyed  40,000  lots  or  plots,  a  large  pro- 
portion of  which  have  been  used  for  the  pur- 
poses of  burial,  but  many  of  them  are  capa- 
ble of  receiving  a  number  of  interments  in 
addition  to  those  already  made  therein.  Over 
$2,000,000  have  been  expended  by  the  owners 
of  said  lots  and  plots  in  preparing  them  for 
the  burial  of  bodies  and  In  the  construction 
of  monuments  and  tombs  and  the  embellish- 
ment of  their  lots  by  landscape  culture.  The 
plaintiff  association  has  also  expended  large 
sums  of  money  in  constructing  roads,  ave- 
nues, and  paths  through  said  cemetery,  in  con- 
structing a  system  of  waterworks,  and  erect- 


ing a  lodge  and  walls.  Of  the  area  included 
in  said  cemetery  the  plaintiff  has  about  seven 
acres  unsold  and  ready  for  sale. 

At  the  time  of  the  establishment  of  the 
6aid  cemetery,  it  was  wholly  outside  the  cor- 
porate limits  of  the  then  city  of  San  Fran- 
cisco, and  was  distant  more  than  two  miles 
in  a  direct  line  from  the  business  part  there- 
of, and  at  least  one  mile  from  the  residence 
part  thereof.  No  residence  had  then  been 
built  to  the  west  of  said  cemetery,  and  the 
whole  country  between  It  and  the  Pacific 
Ocean  was  practically  unoccupied.  Plaintiff 
avers  "that  at  no  time  since  the  establish- 
ment of  said  cemetery  has  It  or  any  part 
thereof  been,  nor  has  it  or  any  part  thereof, 
or  will  It  or  any  part  thereof,  become  in- 
jurious to  health,  indecent  or  offensive  to 
the  senses,  or  an  obstruction  to  the  free  use 
of  property  so  as  to  interfere  with  the  com- 
fortable enjoyment  of  life  or  property,  or  un- 
lawfully obstruct  the  free  passage  or  use  in 
the  customary  manner  of  any  public  park, 
square,  street,  or  highway;  that  the  soil  of 
said  cemetery  is  sand,  and  the  natural  condi- 
tion and  character  thereof  Is  such  that  no 
dangerous  or  disease-breeding  elements  can 
be  transmitted  through  the  same  from  the 
decaying  remains  of  bodies  burled  therein; 
that  since  the  establishment  of  said  ceme- 
tery many  residences  have  been  built  in  its 
neighborhood,  and  the  same  have  been  and 
are  now  occupied  with  families,  and  yet  it 
has  not  been  proven  that  the  district  embra- 
cing said  cemetery  and  said  residences  was 
unhealthy  and  subject  to  epidemics,  but  on 
the  contrary,  said  district  has  always  been, 
and  is  now  regarded,  as  particularly  healthy 
and  free  from  the  diseases  which  prevail  in 
other  parts  of  said  city  and  county."  There 
have  never  been  any  wells  excavated  In  the 
neighborhood  of  said  cemetery  "for  the  pur- 
pose of  supplying  water  to  any  residences  of 
families  residing  therein,  or  for  any  con- 
sumption of  human  beings."  It  is  further 
alleged  that  there  are  within  the  corporate 
limits  of  the  city  and  county  of  San  Fran- 
cisco several  large  tracts  of  land,  some  of 
which  consist  of  barren  sand  hills  and  are 
entirely  unoccupied,  and  some  of  which  are 
used  solely  for  farming  purposes ;  that  some 
of  said  tracts  of  land  contain  several  hun- 
dred acres,  and  Interments  of  dead  bodies 
could  be  made  on  several  of  said  tracts  of 
land,  and  within  the  corporate  limits  of  the- 
city  and  county  of  San  Francisco,  which 
would  be  more  than  a  mile  distant  from  any 
human  inhabitant  or  public  thoroughfare. 

The  ordinance  complained  of  was  passed  on 
the  26th  day  of  March,  1900,  and  provides 
that  after  the  1st  day  of  August,  1901,  it 
shall  be  unlawful  for  any  person,  association, 
or  corporation  to  bury,  or  Inter,  or  cause  to 
be  Interred  or  buried,  the  dead  body  of  any 
person  In  any  cemetery,  graveyard,  or  other 
place  within  the  city  and  county  of  San  Fran- 
cisco, exclusive  of  those  portions  thereof 
which  belong  to  the  United  States,  or  ar» 


Digitized  by 


Google 


72 


88  PACIFIC  REPORTER. 


within  Its  exclusive  Jurisdiction.  The  viola-  j 
tion  of  the  ordinance  Is  made  a  misdemeanor.  | 
This  ordinance  Is  assailed  by  plaintiff  upon 
the  grounds  that  It  deprives  plaintiff  of  Its 
property  without  due  process  of  law,  and  Im- 
pairs the  obligation  of  a  contract;  and  that 
It  Is  unreasonable,  In  that  It  prohibits  acts 
which  are  in  no  way  dangerous  to  life,  or 
detrimental  to  the  public  health.  It  Is  also 
claimed  that  the  city  and  county  is  estopped 
by  its  acts  and  conduct  to  assert  or  exercise 
the  right  of  making  It  unlawful  to  continue 
to  bury  the  dead  bodies  of  persons  In  the 
cemetery  of  the  plaintiff.  The  ordinance  con- 
tains a  recital  that  "the  burial  of  the  dead 
within  the  city  and  county  of  San  Francisco 
is  dangerous  to  life  and  detrimental  to  public 
health."  It  purports  to  be  passed  In  pursu- 
ance of  what  Is  generally  known  as  the  "po- 
lice power"  of  the  state,  and  of  that  branch 
of  the  police  power  which  has  to  do  with 
the  preservation  and  protection  of  the  public 
health.  Under  the  charter  of  the  city  and 
county,  read  In  connection  with  the  state 
Constitution  (article  11,  §  11),  tbe  supervisors 
have  power  to  pass  ordinances  placing  such 
restrictions  upon  the  use  of  any  property  or 
the  conduct  of  any  business  as  may  be  neces- 
sary for  the  public  health.  Odd  Fellows' 
Cemetery  Association  v.  City  and  County,  su- 
pra. Such  ordinances  must,  of  course,  bear 
a  rational  relation  to  the  object  sought  to  be 
attained.  They  may  not  be  arbitrary  or  un- 
reasonable. The  exercise  of  the  police  power 
cannot  be  made  a  mere  cloak  for  the  arbitra- 
ry interference  with  or  suppression  of  a  law- 
ful business.  Holden  v.  Hardy,  169  U.  S. 
366,  18  Sup.  Ct.  383,  42  L.  Ed.  780.  In  re 
Smith,  143  CM.  368,  77  Pac.  180.  "The  Leg- 
islature may  not,  under  the  guise  of  protect- 
ing the  public  interests,  arbitrarily  Interfere 
with  private  business,  or  Impose  unusual  and 
unnecessary  restrictions  upon  lawful  occupa- 
tions. In  other  words,  its  determination  as 
to  what  Is  a  proper  exercise  of  its  police 
powers  Is  not  final  or  conclusive,  but  Is  sub- 
ject to  the  supervision  of  the  courts."  Law- 
ton  v.  Steele,  152  U.  S.  133,  14  Sup.  Ct  499, 
38  I*  Ed.  385.  But,  while  the  action  of  a 
legislative  body  in  assuming  to  exercise  the 
police  power  Is  always  subject  to  review  by 
the  courts,  the  question  of  the  expediency  or 
necessity  of  a  proposed  restriction  Is  primari- 
ly for  the  Legislature,  and  the  courts  will 
not  interfere  with  the  exercise  of  the  legisla- 
tive discretion  unless  it  clearly  appears  that 
such  discretion  has  been  arbitrarily  or  un- 
reasonably exercised.  Ex  parte  Whitwell, 
98  Cal.  73,  32  Pac.  870,  19  L.  R.  A.  727,  35 
Am.  St.  Rep.  152;  County  of  Plumas  v. 
Wheeler,  149  Cal.  758,  87  Pac.  909. 

There  Is  ample  authority  defining  the  lim- 
its of  the  power  of  legislative  bodies  in  re- 
stricting the  right  of  Interment  of  dead  bod- 
ies. That  the  Interment  of  such  bodies  in 
the  midst  of  thickly  populated  districts  Is 
likely  to  prove  a  danger  to  the  health  of  the 
surrounding  population,  and  as  such  may 


properly  be  prohibited,  seems  to  be  settled  by 
a  number  of  well-considered  cases,  cited  In 
the  opinion  In  the  Odd  Fellows'  Cemetery 
Case.  People  y.  Pratt,  129  N.  Y.  68,  29  N.  E. 
7 ;  Presbyterian  Church  v.  Mayor,  5  Cow.  (N. 
T.)  538 ;  Coates  v.  Mayor,  7  Cow.  (N.  Y.)  585 ; 
Elncald's  Appeal,  66  Pa.  411,  5  Am.  Rep. 
377 ;  Sohier  v.  Trinity  Church,  109  Mass.  1 ; 
City  Council  t.  Wentworth  St  Baptist 
Church,  4  Strob.  (S.  O.)  309;  Humphrey 
Front  St  Methodist  Church,  109  N.  C.  132, 
13  S.  E.  793.  On  the  other  hand,  it  is  equal- 
ly well  settled  that  the  Interment  of  the  bod- 
ies of  the  dead  Is  proper.  Indeed  necessary, 
and  that  the  Legislature  may  not  prohibit 
such  interments  in  places  where  no  possible 
danger  to  human  life  or  health  could  result 
Thus,  It  has  been  declared  by  this  court  that 
an  ordinance  prohibiting  the  establishment 
of  a  cemetery  within  the  limits  of  the  county 
of  Los  Angeles  without  the  permission  of  the 
board  of  supervisors  was  unreasonable  and 
void.  Los  Angeles  v.  Hollywood  Cemetery 
Ass'n,  124  Cal.  344,  57  Pac.  153,  71  Am.  St 
Rep.  75.  This  went  on  the  ground,  as  was 
pointed  out  In  the  Odd  Fellows'  Cemetery 
Case,  that  the  county  of  Los  Angeles  "has 
within  Its  limits  many  square  miles  of  ter- 
ritory which  are  not  only  not  thickly  popu- 
lated, but  in  which  there  are  scarcely  any  in- 
habitants at  all."  In  the  Odd  Fellows'  Cem- 
etery Case  some  of  the  justices  intimated  that 
the  line  of  demarcation  Is  that  separating 
cities  from  counties ;  L  e.,  that  Interments  may 
be  prohibited  in  cities,  but  may  not  be  pro- 
hibited in  counties.  This  is  perhaps  too  broad 
and  general  a  statement  of  the  rule.  The 
right  to  prohibit  Interments  In  a  given  terri- 
tory rests  upon  the  conditions  existing  in  that 
territory.  Where  a  cemetery  in  which  It  is 
proposed  to  make  interments  is  located  in  a 
thickly  settled  community,  further  interments 
there  may  be  prohibited  because  the  burial  of 
dead  bodies  In  close  proximity  to  the  habita- 
tions of  the  living  has  a  tendency  to  endanger 
the  health  of  large  numbers  of  persons. 
Where,  however,  the  place  in  which  it  Is  pro- 
posed to  bury  the  dead  is  remote  from  human 
habitations,  or  is  close  to  but  few  dwellings, 
the  absolute  prohibition  of  Interments  Is  an 
unreasonable  restriction  of  a  lawful  business, 
not  fairly  justified  or  required  for  the  pres- 
ervation of  the  public  health,  and  will  not 
be  sustained  by  the  courts.  Ordinarily,  cities 
are  thickly  populated,  whereas  the  portions  of 
counties  lying  outside  of  cities  are  not  In 
view  of  this,  it  may  be  properly  said  as  a 
general  rule  that  Interments  In  cities  may  be 
prohibited.  It  must  be  borne  In  mind,  how- 
ever, that  the  limits  of  many  cities  Include 
large  uninhabited  areas ;  that  oftentimes  cities 
Include  extensive  tracts  of  land  which  are 
not  actually  occupied  by  dwellings,  and  are 
not  likely  to  be  for  many  years  to  come. 
Where  a  city  Includes  considerable  tracts  of 
this  character,  it  will  not  be  said  that  inter- 
ments anywhere  within  the  corporate  limits 
may  be  prohibited  merely  because  the  terrl- 
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tory  involved  Is  all  included  within  the 
boundaries  of  a  city.  Thus,  in  Wygant  v. 
McLauchlan,  39  Or.  429,  64  Pac.  867,  54  L.  R. 
A.  636,  87  Am.  St  Rep.  673,  an  ordinance, 
prohibiting  burials  within  the  city  of  Portland 
was  held  invalid;  it  appearing  that  there 
were  within  the  city  limits  considerable  tracts 
of  land  which  were  sparsely  inhabited.  This 
case  is  criticised  to  some  extent  by  this  court 
In  Odd  Fellows'  Cemetery  Association  v.  City 
and  County ;  but  whether  or  not  It  was  right- 
ly decided  on  the  facts  appearing  we  do  not 
question  the  correctness  of  the  principle  that 
such  circumstances  may  be  shown  as  would 
make  it  unreasonable,  even  in  a  city,  to  abso- 
lutely prohibit  burial  anywhere  within  the 
city  limits.  In  Lakevlew  v.  Rose  Hill  Ceme- 
tery Company,  70  111.  191,  22  Am.  Rep.  71, 
an  ordinance  prohibiting  further  Interments 
In  the  town  of  Lakevlew  was,  by  a  divided 
court,  held  unreasonable  and  invalid.  It 
there  appeared  tbat  the  town  of  Lakevlew 
contained  8,400  acres  of  land,  and  but  1,500 
Inhabitants,  and  that,  as  is  stated  In  the 
opinion  of  the  court,  the  lands  of  the  company 
owning  the  cemetery  "are  well  selected  and 
are  situated  at  a  proper  distance  from  the 
populous  part  of  the  city,  in  a  sparsely  set- 
tled community,  there  being  but  few  dwellings 
in  the  immediate  vicinity."  This  case,  there- 
fore, is  no  authority  for  the  proposition  that 
a  municipality  may  not  properly  prohibit 
further  Interments  In  populous  parts  of  Its 
territory,  or  anywhere  within  the  municipal- 
ity, if  all  of  it  be,  or  may  soon  be,  thickly  set- 
tled. In  the  case  at  bar  it  Is  true  that  the 
complaint  alleges  that  there  are  within  the 
corporate  limits  of  the  city  and  county  several 
large  tracts  of  land,  some  of  which  contain 
several  hundred  acres,  and  that  interment  of 
dead  bodies  could  be  made  on  several  of  said 
tracts  of  land  at  points  which  would  be  more 
than  a  mile  distant  from  any  human  inhabit- 
ant or  public  thoroughfare.  If  the  ordinance 
did  in  eifect  prohibit  the  interment  of  dead 
bodies  upon  any  such  tracts  of  land,  it  may 
be  that  it  would  be  to  that  extent  unreason- 
able, or  at  least  that  this  allegation  would 
tender  an  issue  which  would  require  the  trial 
court  to  take  proof  to  determine  whether  or 
not  under  all  the  circumstances  the  ordinance 
was  unreasonable.  But  at  the  time  this  ordi- 
nance was  adopted,  and  for  many  years  there- 
tofore, the  Penal  Code  of  this  state  contained 
a  provision  (section  297)  making  it  a  mis- 
demeanor to  bury  or  inter,  or  cause  to  be 
burled,  any  human  remains  in  any  place 
within  the  corporate  limits  of  any  city  or 
town  in  this  state,  or  within  the  corporate 
limits  of  the  city  and  county  of  San  Francis- 
co, "except  in  a  cemetery  or  place  of  burial 
now  existing  under  the  laws  of  this  state  and 
in  which  Interments  have  been  made,  or  tbat 
is  now  or  may  hereafter  be  established  or 
organized  by  the  board  of  supervisors  of  the 
county  or  city  and  county  in  which  such  city 
or  town  or  city  and  county  Is  situate."  By 
reason  of  the  existence  of  this  statute,  it  was 


already,  at  the  time  of  the  passage  of  the 
ordinance  in  question,  a  misdemeanor  to  inter 
any  dead  body  in  any  place  within  the  city 
and  county  of  San  Francisco  outside  of  the 
existing  cemeteries,  or  those  to  be  authorized 
by  the  supervisors.  There  is  no  suggestion 
that  the  establishment  of  new  cemeteries  was 
contemplated.  The  ordinance,  therefore,  in 
effect  merely  prohibited  the  interment  of  bod- 
ies in  existing  cemeteries.  It  Is  not  alleged 
that  any  such  cemeteries  did,  in  fact,  exist 
upon  any  of  the  vacant  tracts  of  land  referred 
to  in  the  complaint  Indeed,  the  only  ceme- 
tery described  by  the  plaintiff  is  its  own, 
and  that,  as  Is  shown  by  the  allegations  of 
the  complaint  itself,  is  situated  in  the  midst 
of  a  thickly  settled  district.  As  is  alleged, 
"many  residences  have  been  built  in  its  neigh- 
borhood, and  the  same  have  been  and  are 
now  occupied  with  families."  As  no  presump- 
tions are  to  be  indulged  in  support  of  the 
pleading,  It  may  be  assumed  that  all  the  cem- 
eteries existing  in  San  Francisco  at  the  date 
of  the  passage  of  the  ordinance  were  similarly 
situated.  The  effect  of  the  prohibition,  there- 
fore, was  merely  to  prevent  further  inter- 
ments In  cemeteries  situated  within  densely 
populated  portions  of  the  municipality.  That 
such  prohibition  Is  a  reasonable  exercise  of 
the  police  power  vested  in  the  board  of  super- 
visors clearly  appears  from  the  authorities 
above  cited. 

It  Is,  however,  claimed  that  the  ordinance 
is  unreasonable  in  its  operation  upon  plain- 
tiff's cemetery,  considered  by  Itself,  and  this 
contention  is  based  upon  the  allegations  of 
the  complaint  to  the  effect  that  the  soil  of 
the  cemetery  is  of  such  character  that  no 
disease-  breeding  elements  can  be  transmitted 
through  the  same,  that  the  district  in  which 
It  is  has  not  been  proven  to  be  unhealthy  or 
subject  to  epidemics,  and  that  the  cemetery 
does  not  possess  the  characteristics  neces- 
sary to  constitute  it  a  nuisance  within  the 
definition  of  the  Code.  Civ.  Code,  §  8479. 
It  is  argued  that  no  legislative  body  can  by 
its  mere  assertion  make  that  a  nuisance 
which  is  not  In  fact  a  nuisance.  This  Is 
undoubtedly  true,  but  the  ordinance  in  ques- 
tion does  not  proceed  upon  the  basis  that  fur- 
ther Interments  are  to  be  prohibited  because 
the  cemeteries  in  which  such  interments 
are  sought  to  be  made  are  in  fact  nuisances 
under  the  general  law.  The  police  power 
granted  by  the  Constitution  is  not  restricted 
to  the  suppression  of  nuisances.  It  includes 
the  regulation  of  the  conduct  of  business,  or 
the  use  of  property,  to  the  end  that  the  pub- 
lic health  or  morals  may  not  be  impaired  or 
endangered.  As  was  said  by  this  court  In 
the  Odd  Fellows'  Cemetery  Case,  at  page 
231  of  140  Cal.,  page  988  of  73  Pac:  "When- 
ever a  thing  or  act  is  of  such  a  nature  that 
it  may  become  a  nuisance,  or  may  be  in- 
jurious to  the  public  health  If  not  suppressed 
or  regulated,  the  legislative  body  may,  in 
the  exercise  of  its  police  powers,  make  and 
enforce  ordinances  to  regulate  or  prohibit 
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such  act  or  thing,  although  it  may  never  have 
been  offensive  or  injurious  in  the  past" 
"The  exercise  of  this  power  Is  not  limited  to 
the  regulation  of  such  things  as  have  al- 
ready become  nuisances  or  have  been  de- 
clared to  be  such  by  the  judgment  of  a 
court."  Id.  The  question  is  whether  in  the 
exercise  of  a  reasonable  discretion  the  board 
may  conclude  that  the  tbing  prohibited  Is 
dangerous  to  the  public  health.  The  views 
already  expresed  make  it  clear  that  this  de- 
cision may  properly  be  reached  with  regard 
to  the  Interment  of  dead  bodies  in  thickly 
settled  communities.  Whether  the  danger 
to  be  apprehended  from  such  interment  is 
to  be  best  averted  by  a  prohibition  of  further 
burials  is  a  question  of  policy  to  be  decided 
by  the  legislative  body.  The  court  Is  not  to 
substitute  its  judgment  for  that  of  the  board 
of  supervisors.  Any  evidence  that  might  be 
Introduced  tending  to  show  that,  as  a  matter 
of  fact,  a  particular  cemetery  had  not  proven 
or  might  not  prove  detrimental  to  the  pub- 
lic health,  would  not  alter  the  fact,  of  which 
■courts  take  judicial  notice,  that  cemeteries 
situated  as  this  one  is  are  likely  to  cause 
such  injury,  and  are  therefore,  as  to  further 
use,  within  the  control  of  the  legislative  au- 
thority. 

Much  stress  is  laid  by  the  appellant  upon 
the  facts  that  a  grant  of  this  land  was  made 
to  it  by  the  city  and  county  of  San  Francisco 
for  the  purposes  of  a  cemetery,  and  that  the 
establishment  and  existence  of  the  cemetery 
were  known  for  many  years  to  the  city  and 
county  and  acquiesced  In  by  It.  From  these 
facts  It  is  argued  that  the  city  is  estopped 
to  now  prevent  the  further  use  of  the  prem- 
ises for  the  purposes  of  interment  of  the 
dead.  There  Is  no  force  in  this  position. 
Even  If  the  city  and  county  had  made  an 
express  contract  granting  to  the  plaintiff  the 
right  to  make  interments  in  this  ground  in 
perpetuity,  such  contract  would  have  no 
force  as  against  a  future  exercise  by  the 
legislative  branch  of  the  government  of  its 
police  power.  Brick  Presbyterian  Church  v. 
Mayor,  supra.  This  power  cannot  be  bar- 
gained or  contracted  away,  and  all  rights 
and  property  are  held  subject  to  it.  Boston 
Beer  Co.  v.  Mass..  97  U.  S.  25,  24  L.  Ed.  989; 
Butchers*  Union  v.  Crescent  City  Co.,  Ill  U. 
S.  746,  4  Sup.  Ct.  652,  28  L.  Ed.  5851;  New 
Orleans  Gas  Co.  v.  Louisiana  Light,  etc.,  Co., 
115  U.  S.  650,  6  Sup.  Ct.  252,  29  L.  Ed.  516. 
The  alleged  estoppel  relied  on  can  have  no 
greater  force  than  would  a  contract  such  as 
the  one  supposed.  But,  in  fact,  there  is 
nothing  upon  which  to  base  the  claim  of  es- 
toppel. As  appears  from  the  complaint,  this 
cemetery,  at  the  time  of  its  establishment, 
was  outside  the  limits  of  the  city  of  San 
Francisco,  in  a  then  unsettled  district,  more 
than  a  mile  distant  from  the  nearest  resi- 
dence section.  If,  as  is  claimed,  the  city 
acquiesced  in  the  establishment  of  this  ceme- 
tery and  in  the  expenditure  of  large  sums  of 
-money  in  its  improvement,  such  acquiescence 


was  based  upon  the  conditions  as  they  then 
existed.  Since  that  time  the  city  (or  its  suc- 
cessor, the  city  and  county)  has  grown  un- 
til It  has  surrounded  the  cemetery  In  ques- 
tion. This  change  of  conditions  altered  what 
was  before  a  harmless  and  beneficial  enter- 
prise into  one  fraught  with  danger  to  the 
community.  There  is  no  ground  for  the 
claim  that,  because  the  city  in  1854  consid- 
ered the  location  in  question  a  proper  one  for 
a  cemetery,  it  was  bound  to  continue  to  so 
regard  It  half  a  century  later,  when  the  situ- 
ation of  the  cemetery  with  relation  to  the 
city  had  entirely  changed. 

Apart  from  this  claim  of  estoppel,  the  case 
does  not  differ  materially  from  that  made  by 
the  plaintiffs  In  the  Odd  Fellows*  Cemetery 
Case.  The  decision  In  that  case,  apart  from 
what  we  have  here  said,  sufficiently  answers 
the  contention  of  appellant  that  Its  incorpora- 
tion under  the  act  of  1859,  and  Its  purchase 
of  the  land  in  question,  constituted  a  contract, 
which  is  violated  by  the  ordinance  In  ques- 
tion. Indeed,  on  all  the  questions  raised  in 
the  earlier  case,  we  should  have  rested  our 
rulings  upon  a  mere  reference  to  the  former 
decision,  but  for  the  fact  that  the  plaintiff, 
as  has  been  said,  relies  upon  two  decisions 
of  federal  courts  as  being  in  conflict  with  our 
views.  In  Hume  v.  Laurel  Hill  Cemetery 
(C.  C)  142  Fed.  552.  the  United  States  Circuit 
Court  for  the  Northern  District  of  California 
did  hold  upon  a  complaint  not  essentially 
different  from  that  here  presented,  that  the 
ordinance  in  question  was  void.  While  we 
have  the  highest  respect  for  the  opinion  of 
the  learned  Judge  who  rendered  this  deci- 
sion, we  cannot,  for  the  reasons  above  stated, 
concur  In  it  It  is  claimed,  further,  that  the 
decision  of  the  Supreme  Court  of  the  United 
States  In  Dobbins  v.  Los  Angeles,  195  U.  S. 
223,  25  Sup.  Ct.  18,  49  L.  Ed.  169,  compels 
the  conclusion  that  the  ordinance  In  question 
is  void,  as  depriving  the  plaintiff  of  property 
without  due  process  of  law.  In  any  case, 
we  should  feel  strongly  inclined  to  follow 
the  decision  of  this  high  tribunal,  and,  in 
a  case  involving  a  claim  of  right  under  the 
Constitution  of  the  United  States,  we  should, 
if  that  decision  had  been  rendered  in  a  par- 
allel case,  be  bound  to  follow  it  But  we 
think  the  Dobbins  Case  is  very  different  from 
the  one  before  us.  There  the  city  council  of 
Los  Angeles  had  in  August  1901,  adopted  an 
ordinance  making  It  unlawful  to  erect  and 
maintain  gas  works  outside  of  a  certain  dis- 
trict In  September  the  plaintiff  purchased 
lands  and  made  a  contract  for  the  erection 
of  gas  works  upon  territory  which  was  not 
within  the  prohibited  zone.  After  the  work 
had  been  commenced,  the  city  council  on 
November  25, 1901.  passed  a  second  ordinance 
so  changing  the  boundaries  of  the  territory 
within  which  the  erection  of  gas  works  was 
permitted  as  to  include  the  plaintiff's  land 
within  the  prohibited  territory.  It  was  al- 
leged that  the  second  ordinance  was  adopted 
at  the  instigation  of  a  corporation  which 
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was  engaged  Is  manufacturing  gas  and  for 
the  purpose  of  preserving  a  monopoly  by  said 
corporation,  and  that  the  territory  which 
was  added  to  the  prohibited  territory  by  the 
second  ordinance  was  devoted  almost  ex- 
clusively to  manufacturing  enterprises.  It 
was  held  that  the  ordinance  was  void  upon 
the  ground  that  the  facts  as  to  the  situation 
and  conditions  were  such  as  to  establish  the 
exercise  of  the  police  power  in  such  manner 
as  to  comprise  a  discrimination  against  the 
plaintiff,  the  court  saying;  "We  think  the  al- 
legations of  the  bill  disclose  such  character 
of  territory,  such  sudden  and  unexplained 
change  of  its  limits  after  the  plaintiff  in  er- 
ror had  purchased  the  property  and  gone 
forward  with  the  erection  of  the  works,  as 
to  bring  it  within  that  class  of  cases  wherein 
the  court  may  restrain  the  arbitrary  and  dis- 
criminatory exercise  of  the  police  power, 
which  amounts  to  the  taking  of  property  with- 
out due  process  of  law,  and  an  impairment  of 
property  rights  protected  by  the  fourteenth 
amendment  of  the  federal  Constitution.''  It 
appeared  there  that  within  four  months  after 
the  city  council  had  fixed  the  limits  within 
which  the  business  of  manufacturing  gas 
could  be  conducted,  and  after  the  plaintiff 
had,  in  reliance  upon  this  action,  purchased 
land  within  the  permitted  limits  and  gone  to 
expense  in  preparing  to  manufacture  gas. 
the  council  had,  without  any  apparent  change 
of  conditions  requiring  such  action,  altered 
the  limits  so  as  to  make  unlawful  that  which 
but  shortly  before  they  had,  in  effect,  de- 
clared to  be  lawful.  This  the  court  char- 
acterized as  a  "sudden  and  unexplained 
change  of  limits,"  Indicating  an  intent  to  dis- 
criminate against  the  plaintiff,  and,  follow- 
ing its  settled  rule,  it  held  that  the  police 
power  could  not  be  made  a  pretext  for  such 
discrimination.  But  these  considerations  do 
not  apply  to  the  case  at  bar.  Here  there  was 
no  change  that  was  either  sudden  or  unex- 
plained. By  the  ordinance  itself  a  period 
of  almost  IS  months  was  given  to  those  af- 
fected by  It  to  prepare  for  the  change.  The 
ordinance,  passed  in  March,  1900,  was  not 
to  be  effective  until  August,  1901.  Further- 
more, ample  cause  for  the  change  was  shown. 
The  land  affected  by  it  was,  when  originally 
dedicated  as  a  cemetery,  one  mile  from  any 
habitation.  At  the  time  the  ordinance  was 
adopted  it  had  become  the  center  of  a  thick- 
ly populated  residence  district.  These  cir- 
cumstances, which  appear  from  the  com- 
plaint itself,  afford  at  once  the  justification 
for  the  exercise  of  the  police  power,  and  the 
refutation  of  the  claim  that  the  exercise  of 
that  power  was  a  mere  pretense  for  the 
spoliation  of  private  rights.  On  the  facts 
alleged  it  cannot  be  claimed  that  there  was 
no  reasonable  Justification  for  the  action  of 
the  board,  and  there  is  no  claim  that  the 
ordinance  was  passed  for  the  purpose  of  dis- 
criminating against  the  plaintiff  by  imposing 
upon  it  any  onerous  burdens  which  were  not 
imposed  upon  others  similarly  situated.  We 


think  the  appellant  has  shown  no  reason  why 
the  ordinance  in  question  was  not  a  valid 
exerclBe  of  the  legislative  power  of  the  city 
and  county. 
The  judgment  is  affirmed. 

We  concur:  ANGELLOTTI.  J.;  SHAW, 
J. ;  LORIGAN,  J. ;  McFARLAND,  J. ;  HEN- 
SHAW,  J. 


15J  Cal.  4« 
BECHTEL  v.  WIER.  (L.  A.  1,841.) 

(Supreme  Court  of  California.  Dec.  2.  1907. 
Rehearing  Denied  Dec.  80,  1907.) 

1.  Mortgages  —  Foreclosure  —  Voidable 
Sales— Collateral  Attack. 

A  voidable  sale  under  a  mortgage  foreclos- 
ure decree  cannot  be  overthrown  in  a  collateral 
proceeding  brought  after  the  expiration  of  five 
years  from  the  sale. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  §§  1470,  1541.] 

2.  Same— Mode  of  Sale. 

A  sale  under  execution  or  foreclosure  decree 
is  void  only  if  conducted  in  a  manner  prohibited 
by  statute,  or  in  a  manner  which  would  not 
have  been  in  the  power  of  the  court  in  the 
first  instance  to  authorize. 

3.  Judicial  Sales— Validity— Ibbegulabity 
—Vacating. 

Whether  a  motion  to  vacate  a  sale  in  ex- 
ecution of  a  judgment  on  account  of  irregu- 
larity of  the  officer  making  the  sale  should  be 
granted  rests  in  the  discretion  of  the  court ;  and 
it  is  immaterial  whether  the  irregularity  con- 
sists in  disregarding  the  provisions  of  the  stat- 
ute or  in  failing  to  observe  the  directions  in  the 
judgment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Judicial  Sales,  8  72.] 

4.  Same — Confirmation — EFFECT. 

To  invoke  the  rule  that  a  departure  from 
the  directions  in  a  decree  directing  a  sale  ren- 
ders the  sale  void,  the  departure  must  be  of  a 
material  character;  and,  where  an  officer  in 
making  a  sale  departs  from  the  directions  of  the 
decree,  the  court  may,  by  confirming  the  sale, 
ratify  it,  provided  the  terms  so  ratified  are  with- 
in the  power  of  the  court  to  impose  in  the  first 
instance. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Judicial  Sales,  9  66.] 

5.  Equity— Jurisdiction— Decrees. 

The  powers  of  equity  dealing  with  subject- 
matters  within  its  jurisdiction  are  not  confined 
by  the  rules  of  law,  but  a  wide  play  is  left  to- 
the  chancellor  in  formulating  decrees  so  as  to 
be  capable  of  dealing  with  the  conditions  pre- 
sented. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Equity,  88  986-992.] 

6.  Mortoaoes  —  Foreclosure  —  Sales  — 
Validity. 

A  mortgage  of  one  parcel  given  by  a  debtor 
to  secure  a  debt,  and  a  mortgage  of  another 
parcel  given  by  a  third  person  as  additional 
security  for  the  payment  or  the  same  debt,  were 
foreclosed  by  a  decree  directing  a  sale  of  the 
debtor's  parcel  first  and  the  sale  of  the  third 
person's  parcel  in  case  of  a  deficiency.  The 
officer,  on  being  unable  to  sell  the  parcels  sep- 
arately, sold  them  en  masse.  Held,  that  the 
sale  was  at  most  only  voidable  on  account  of  the 
irregularity,  and  was  good  until  set  aside  by  8 
direct  proceeding,  and  could  not  be  collaterally 
attacked. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  35,  Mortgages,  88  1537-1539.  1559.) 
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7.  Execution—Sales— Validity. 

A  sale  en  masse  under  an  execution  of  dis- 
tinct parcels  directed  to  be  sold  separately  estab- 
lishes only  an  irregularity,  and  is  not  void,  but 
voidable  on  a  proper  application  of  the  judgment 
debtor. 

8.  Mortgages — Foreclosure — Sales. 

Where  separate  parcels  are  offered  for  sale 
separately  at  a  foreclosure  sale,  and  no  bid  is 
made,  the  property  may  be  sold  in  one  parcel. 

TEd.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  35,  Mortgages,  §  1513.] 

9.  Same. 

Where  a  mortgage  of  one  parcel  given  by  a 
debtor  to  secure  a  debt,  and  a  mortgage  of 
another  tract  given  by  a  third  person  as  addi- 
tional security  for  the  payment  of  the  same  debt, 
were  foreclosed  by  a  decree  directing  the  sale  of 
the  debtor's  parcel  firRt,  and  the  third  person's 
parcel  in  case  of  a  deficiency,  a  sale  of  both 
parcels  as  one  tract,  after  a  failure  to  sell  the 
parcels  separately,  was  valid  as  against  the  ob- 
jection that  the  sale  Imposed  on  the  third  per- 
son the  whole  burden  of  the  debt,  and  as  against 
the  objection  that  a  sale  of  the  debtor's  property 
must  be  made  before  recourse  could  be  had  to 
the  third  person's  property. 

10.  Subrogation— Payment  by  Surety— Ef- 
fect. 

Under  Civ.  Code.  §  2848.  and  Code  Civ. 
Proc.  §  709,  authorizing  a  surety  satisfying  the 
obligation  of  the  principal  to  enforce  the  reme- 
dies of  the  creditor  against  the  principal,  etc., 
a  mortgagor  in  a  mortgage  given  to  secure  a 
debt  due  from  a  third  person  is,  on  a  sale  of 
the  premises  under  foreclosure,  entitled  to  be 
subrogated  to  the  rights  of  the  creditor. 
Beatty,  C.  J.,  dissenting. 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;  N.  P.  Conrey,  Judge. 

Action  by  L.  D.  Bechtel  against  L.  Wier. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 

Herbert  Cutler  Brown,  George  H.  Moore 
and  E.  W.  Freeman,  for  appellant.  L.  D. 
Bechtel  and  Dnnnigan  &  Duunlgan,  for  re- 
spondent. 

HENSHAW,  J.  Plaintiff  Bechtel  and  one 
Lena  B.  Mattern  each  gave  a  mortgage  to 
secure  the  debt  of  the  latter.  The  mortgages 
were  on  separate  pieces  of  property.  Bech- 
tel's  mortgage  was  given  as  additional  se- 
curity for  the  Mattern  debt.  The  mortgage 
declared  that  It  was  given  "as  security  for 
the  payment  of  one  promissory  note  accord- 
ing to  Its  terms,"  and  declared,  further,  that, 
if  she  shall  fail  to  pay  or  cause  to  be  paid  any 
part  of  the  debt  secured  when  due,  the  whole 
debt  secured  shall,  at  the  option  of  the  mort- 
gagee or  assigns,  become  due  and  collectible. 
A  foreclosure  was  had  of  these  mortgages. 
The  decree  and  order  of  sale  directed  that 
the  parcel  of  land  mortgaged  by  Lena  Mat- 
tern be  first  sold  at  public  auction;  that,  if 
the  moneys  arising  from  the  sale  of  this 
property  was  not  sufficient  to  satisfy  the  Judg- 
ment, then,  for  any  deficiency  remaining,  the 
parcel  mortgaged  by  Bechtel  be  sold.  The 
sheriff  sold  the  property,  and  issued  to  the 
purchaser  his  certificate  of  sale  in  due  form. 
His  return  shows  that  he  first  offered  the 
parcel  mortgaged  by  Mattern  for  sale,  and 
received  therefor  no  bid.  He  then  offered  the 


Bechtel  property  for  sale,  and  received  there- 
for no  bid.  Thereupon  he  offered  both  par- 
cels for  sale  In  one  lot,  and  effected  a  sale 
for  an  amount  sufficient  to  satisfy  the  judg- 
ment. After  the  sale,  which  was  on  April 
25,  1901,  Bechtel  leased  his  land  so  sold  to 
the  defendant  in  this  action  at  the  monthly 
rental  of  $20.  Subsequently,  upon  defend- 
ant's refusal  to  pay  rent,  plaintiff  brought 
his  action  In  a  Justice's  court  for  unlawful 
detainer.  The  answer  pleaded  by  way  of 
defense  the  sale  of  the  land,  and  alleged  that 
the  defendant  had  paid  the  rent  sued  for  to 
the  purchaser,  a  fact  uncontradicted.  De- 
fendant recovered  judgment  in  the  justice's 
court,  plaintiff  appealed  to  the  superior  court, 
and  there  recovered  judgment,  from  which 
this  appeal  Is  taken.  In  the  superior  court 
the  certificate  of  sale  offered  by  defendant 
was  excluded  upon  the  ground  that  the  sale 
Itself  was  void  because  made  contrary  to 
the  directions  of  the  decree.  Upon  the  other 
legal  questions  Involved  the  attorneys  for 
plaintiff  and  defendant  are  In  accord.  The 
single  proposition  to  be  determined  in  the 
case  Is  whether  or  not  the  sale  was  in  fact 
void.  If  voidable  merely,  then,  owing  to  the 
great  lapse  of  time— some  five  years — and  to 
the  fact  that  this  is  but  a  collateral  attack 
and  not  a  direct  proceeding  to  vacate  the 
sale,  it  could  not  be  overthrown  in  this  ac- 
tion for  irregularity.  Respondent's  position 
may  be  thus  stated:  The  terms  of  the  de- 
cree ordering  sale  are  controlling.  By  those 
terms  the  Mattern  property  was  to  be  first 
sold,  and  the  Bechtel  property  was  to  be 
sold  only  in  the  event  of  and  to  make  good 
any  deficiency  which  might  exist  after  the 
sale  of  the  Mattern  property;  that  the  right 
to  sell  the  Bechtel  property  existed  and  arose 
only  after  the  sale  of  the  Mattern  property, 
and  the  sale  of  the  two  parcels  in  gross  was 
a  violation  of  the  terms  of  the  decree  and 
therefore  void. 

1.  Coming  to  the  consideration  of  this  prop- 
osition, it  Is  to  be  remembered  that  a  sale 
under  execution  or  under  foreclosure  decree 
is  void  only  if  conducted  In  a  manner  pro- 
hibited by  statute,  or  In  a  manner  which 
would  not  have  been  in  the  power  of  the 
court  In  the  first  Instance  to  have  authorized. 
And  in  this  regard  it  matters  not  whether 
the  departure  was  from  the  statutory  mode 
or  from  the  directions  of  the  decree.  Thus 
It  Is  said  by  this  court  in  Humboldt  Society 
v.  March.  130  Cal.  321,  68  Pac.  968 :  "Wheth- 
er a  motion  to  vacate  a  sale  of  property,  made 
In  execution  of  a  Judgment  on  account  of 
some  irregularity  on  the  part  of  the  officer 
making  the  sale,  should  be  granted  rests  very 
largely  In  the  discretion  of  the  court  before 
which  the  motion  is  made ;  and  It  is  immater- 
ial whether  such  irregularity  consists  In  dis- 
regarding the  provisions  of  the  statute  for 
making  the  sale,  or  in  failing  to  observe  and 
follow  some  express  direction  in  the  judg- 
ment A  party  to  an  action  cannot  claim  an 
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absolute  right  to  have  each  sale  vacated,  un- 
less he  shall  show  that  he  has  sustained 
some  Injury  by  reason  of  the  Irregularity." 
And,  says  Freeman  on  Void  Judicial  Sales, 
I  21 :  "It  Is  sometimes  said  that  a  sale  under 
a  decree  must  pursue  the  direction  therein 
contained,  that  a  departure  from  these  direc- 
tions renders  the  sale  void.  But  to  Invoke 
this  rule  the  departure  must  be  of  a  very 
material  character.  *  *  *  In  truth,  the 
court  is  not  absolutely  bound  by  the  terms 
of  Its  order  or  decree  respecting  the  mode 
of  the  sale.  *  *  *  If  the  court  had  the 
power  to  direct  the  terms  of  the  sale  In  the 
first  Instance,  It  may  change  them  after- 
wards, and,  If  an  officer  or  any  other  agent 
of  the  law,  or  of  the  court  In  making  a  sale, 
departs  from  the  directions  of  the  decree,  the 
court  may  nevertheless,  by  confirming  the 
sale,  ratify  his  action,  provided  always  that 
the  terms  so  ratified  are  such  as  the  court 
had  power  to  Impose  in  the  first  instance." 
Farmers*  L.  Co.  v.  Oregon  P.  R.  R.  Co.,  28 
Or.  44,  40  Pac.  1089;  Emery  v.  Vroman,  18 
Wis.  689,  88  Am.  Dec.  726. 

The  question  which  thus  arises  is:  Could 
the  court  In  its  direction  for  sale  have  pro- 
vided for  the  sale  as  here  actually  conducted 
en  masse  to  meet  the  contingency  which  ac- 
tually arose,  namely,  that  no  bid  was  obtain- 
ed for  either  of  the  parcels  when  separately 
offered?  We  entertain  no  doubt  that  It  could. 
The  powers  of  a  court  of  equity,  dealing  with 
the  subject-matters  within  its  jurisdiction, 
are  not  cribbed  or  confined  by  the  rigid  rules 
of  law.  From  the  very  nature  of  equity  a 
wide  play  is  left  to  the  conscience  of  the 
chancellor  In  formulating  his  decrees,  that 
justice  may  be  effectually  carried  out.  It  is 
of  the  very  essence  of  equity  that  Its  powers 
should  be  so  broad  as  to  be  capable  of  dealing 
with  novel  conditions.  S.  P.  Co.  v.  Robinson, 
132  Cal.  408,  64  Pac.  572.  The  mortgage  con- 
tract of  the  surety  In  this  Instance  was  the 
agreement  that  his  property  should  be  subject 
to  the  payment  of  the  whole  debt  due  from 
Mattern.  His  principal  right  was  that  the 
Mattern  property  should  first  be  exhausted 
toward  the  payment  of  that  debt  before  re- 
course was  had  against  his  property.  But  his 
obligation  was  none  the  less  the  payment  of 
the  whole  debt  If,  for  any  reason,  the  se- 
curity of  the  principal  debtor  had  failed 
utterly,  no  doubt  can  be  entertained  but  that 
all  of  Bechtel's  property  could  have  been  sub- 
jected to  sale  for  the  payment  of  all  of  the 
Mattern  debt  No  doubt,  therefore,  can  be 
entertained  but  that  It  would  have  been  with- 
in the  power  of  the  court,  if  it  had  anticipat- 
ed a  failure  to  derive  any  money  from  the 
sale  of  the  Mattern  property,  If,  in  other 
words,  It  had  become  valueless  as  security, 
or  if,  as  here,  after  fully  preserving  the 
rights  of  the  surety  by  ordering  first  a  sale 
■of  the  principal  debtor's  property,  the  court 
had  further  decreed  that  in  case  of  failure 
to  effectuate  the  sale,  both  pieces  of  property 


might  be  offered  and  sold  in  gross.  And,  In 
the  absence  of  fraud  or  unfair  advantage 
taken  (and  it  is  to  be  noted  that  there  Is  no 
attack  upon  the  sale  for  any  such  reason),  it 
would  be  assumed,  from  the  fact  that  the 
sheriff  was  unable  to  sell  the  parcels  of  land 
separately  and  could  only  sell  them  as  a 
whole,  that  the  lands  were  more  valuable 
taken  together  than  separately.  Hlbernia  S. 
&  L.  Society  v.  Behnke,  121  Cal.  339,  53  Pac. 
812.  Thus  we  find  that  it  has  been  consist- 
ently held  In  this  state  since  Nagle  v.  Macy, 
9  Cal.  426,  that  a  sale  Irregularly  made  is 
not  void,  but  voidable  merely,  and  Is  good 
until  regularly  set  aside.  The  title  of  a  pur- 
chaser at  such  sale  cannot  be  Impeached  in 
a  collateral  action  for  any  such  Irregularity. 
Moreover,  It  is  held  that  a  sale  en  masse, 
Instead  of  by  separate  parcels,  even  if  not 
authorized,  establishes  only  an  irregularity 
and  not  a  lack  of  power,  and  Is  not  void. 
Thus  In  Vlgoroux  v.  Murphy,  54  CaL  846,  It 
is  said:  "There  Is  no  doubt  that  a  sale  en 
masse  under  a  writ  of  execution  of  several 
known  and  distinct  parcels,  at  a  price  greatly 
below  the  actual  value  of  the  property,  can- 
not be  sustained  against  the  objection  of  the 
judgment  debtor.  Such  sales  are  not  void, 
but  are  voidable,  and  will  be  set  aside  upon 
a  proper  application  of  the  judgment  debtor 
when  made  In  a  reasonable  time  after  such 
sale,  where  there  is  no  ground  in  reason  for 
belief  that  It  was  less  beneficial  to  the  judg- 
ment creditor  or  debtor  than  it  would  have 
been  had  the  sale  been  made  of  the  separate 
parcels" — citing  San  Francisco  v.  Plxley,  21 
Cal.  57:  Page  v.  Randall,  6  Cal.  32.  And  In 
Hudepohl  v.  Liberty  Hill,  etc.,  Co.,  94  Cal. 
588,  29  Pac.  1025,  28  Am.  St.  Rep.  149,  an  ap- 
peal from  a  proceeding  Instituted  to  set  aside 
an  execution  of  sale  of  several  distinct  lots 
of  land  because  they  were  sold  in  gross,  this 
court  said:  "It  is  not  sufficient  to  allege 
merely  that  several  separate  tracts  were  sold 
in  a  lump  by  the  sheriff.  Rlddell  v.  Harrell, 
71  Cel.  262,  12  Pac.  67.  Such  cases  are 
voidable,  not  void ;  and  one  who  seeks  to  have 
a  sale  en  masse  set  aside  should  show  that 
none  of  the  conditions  which  would  authorize 
the  sale  of  all  the  parcels  together  existed 
at  the  time  of  the  sale."  And  Freeman  on 
Executions,  f  1711,  says :  "The  decided  pre- 
ponderance of  the  authorities  on  this  subject 
shows  that  a  third  person  cannot  object  to  a 
sale  en  masse;  and  that  when  the  person 
entitled  to  complain  does  not  do  so  by  some 
appropriate  proceedings,  the  sale  is  Impreg- 
nable to  any  collateral  assault  and  must  be 
treated  as  valid." 

2.  We  have  so  far  considered  the  question 
of  the  sale  to  the  extent  of  determining  that 
at  the  worst  it  was  not  void,  but  voidable 
merely,  and  that  respondent's  remedy  was 
by  direct  proceedings  within  a  seasonable 
time  to  vacate  the  sale,  proceedings  which 
were  never  taken.  But  equally  demonstrable 
Is  the  proposition  that  in  the  absence  of 
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fraud  and  Injury  shown,  the  sale  en  masse 
of  the  two  parcels  of  land,  under  the  circum- 
stances Indicated  by  the  sheriff's  return,  was 
not  even  irregular,  but  was  a  perfectly  valid 
exercise  of  power.  Marston  v.  White,  91  Cal. 
40,  27  Pac.  588,  quotes  Freeman  on  Execu- 
tions to  the  following  effect:  "The  rule  ap- 
plicable to  such  cases  is  stated,  and  we  think 
correctly,  In  Freeman  on  Executions,  §  298, 
as  follows:  The  rule  that  distinct  parcels 
should  be  separately  sold  is  not  generally 
enforced  to  the  extent  of  denying  the  right 
to  sell  when  the  sale  can  be  made  In  no  other 
way.  Hence  the  officer,  after  offering  the 
parcels  separately  and  in  various  combina- 
tions, without  receiving  any  bids,  may  then 
offer  and  sell  them  en  masse.'  *  *  *  Here 
the  lots  were  offered  separately,  as  directed 
by  the  appellant,  and  the  only  ground  urged 
for  setting  aside  the  sale  was  that  they  were 
sold  together.  This,  as  we  have  seen,  was  not  a 
valid  ground.  •  *  *  "  So,  also,  In  Connick 
v.  Hill,  127  Oal.  164,  59  Pac.  832,  it  Is  said: 
"It  Is  now  the  settled  rule  In  this  state  that 
whenever  separate  known  parcels  of  land  are 
offered  for  sale  separately  In  foreclosure 
proceedings,  and  no  offer  or  bid  made  for 
either  parcel,  then  the  property  may  be  offer- 
ed and  sold  In  one  parcel.  Marston  v.  White, 
91  Cal.  40,  27  Pac.  588;  Hlbernia,  etc,  Society 
v.  Behnke,  121  Cal.  341,  53  Pac.  812.  The 
same  rule  Is  laid  down  by  the  Supreme  Court 
of  the  United  States.  White  v.  Crow,  110  U. 
S.  190,  4  Sup.  Ct  71,  28  L.  Ed.  113.  The 
rule  is  to  consider  every  sale  made  by  an 
officer  of  court  under  the  mandate  thereof 
as  final.  Hopkins  v.  Wlard,  72  Cal.  282,  13 
Pac.  C87."  See,  also,  Anglo-California  Bank 
v.  Cerf,  142  Cal.  304,  75  Pac.  902.  Nor  can 
it  matter,  as  argued  by  respondent,  that  the 
effect  of  such  sale  Is  to  Impose  the  whole 
burden  of  the  debt  upon  his  land,  and  at  the 
same  time  to  force  him  In  redeeming  to  re- 
deem also  the  land  of  the  principal  debtor. 

By  his  contract  he  imposed  the  burden  of 
the  whole  debt  upon  his  land,  If,  for  any 
reason,  the  security  of  the  principal  debtor 
should  fall.  He  is  entitled  to  be  subrogated 
to  all  the  rights  and  remedies  of  the  judg- 
ment creditor,  and  this  Is  all  he  may  justly 
ask.  Civ.  Code,  §  2848 ;  Code  Civ.  Proc.  g  709. 
Respondent's  contention  that  the  direction 
was  for  a  sale  of  the  principal  debtor's  prop- 
erty before  recourse  could  be  had  to  the 
property  of  the  surety,  and  that  nothing  can 
fill  the  measure  of  this  requirement  but  an 
actual  sale,  presents  altogether  too  narrow  a 
view  of  the  matter,  and  one  not  at  all  agree- 
able to  equity.  In  this  view,  If  an  actual 
sale  of  the  property  of  the  principal  debtor 
is  a  prerequisite  to  the  subjection  of  the  sure- 
ty's property  to  the  payment  of  the  debt,  it 
would  amount  to  a  confiscation  of  the  credit- 
or's security  to  the  extent  of  his  Hen  against 
the  surety's  property,  in  case  an  actual  sale 
of  the  property  of  the  principal  debtor  could 
not  be  effected.  The  reasonable  and  equi- 
table view  of  the  matter  we  take  to  be  that 


adopted  and  expounded  by  the  Supreme 
Court  of  Iowa.  According  to  the  statutes  of 
that  state  concerning  the  homestead  of  the 
judgment  debtor,  It  la  provided  that  such 
homestead  should  not  be  sold  except  to  sup- 
ply the  deficiency  remaining  after  exhausting 
other  property  of  the  debtor  also  liable  to 
execution.  In  Burmelster  v.  Dewey,  27  Iowa, 
468,  there  had  been  a  foreclosure  upon  real 
property,  including  the  homestead  of  the 
judgment  debtor.  At  the  execution  sale  the 
property  was  offered  In  two  parcels  so  as  to 
exclude  the  homestead,  and  no  bid  was  re- 
ceived therefor.  Thereupon  It  was  offered 
In  gross,  including  the  homestead,  and  sold. 
It  was  there  argued,  as  here,  that  the  law  re- 
quired a  sale  of  the  other  property,  and  per- 
mitted a  sale  of  the  homestead  only  to  sup- 
ply a  deficiency.  The  court  said:  "But  was 
the  other  property  named  In  the  writ  ex- 
hausted? I  say  it  was  when  It  was  all 
offered  in  the  smallest  legal  subdivisions,  and 
not  sold  for  want  of  bidders.  If,  after  being 
thus  offered,  the  other  200  acres  had  been 
offered  In  a  body  and  not  sold,  and  the  240 
had  been  offered  and  sold,  it  would  to  my 
mind  be  the  merest  talk  to  say  that  the  oth- 
er property  was  not  exhausted,  and  there- 
fore the  homestead  could  not  be  sold;  that. 
an  offer  of  the  other  property,  without  sell- 
ing it,  Is  not  exhausting  it  within  the  mean- 
ing of  the  law.  The  power  to  sell,  the  duty 
to  sell,  would,  in  my  judgment,  beyond  doubt 
arise  after  the  offer  of  the  200  In  gross, 
whether  sold  or  not  If  this  is  not  so,  then 
the  sheriff  might  be  required  to  perform,  in 
some  instances,  an  Impossibility  before  the 
homestead  could  be  sold." 

With  this  view  we  are  in  full  accord,  and 
upon  both  of  the  grounds  above  mentioned 
the  judgment  must  be  reversed  and  the  cause 
remanded. 

We  concur:  ANGELLOTTI,  J. ;  LORIGAN, 
J. ;  McFARLAND,  J. 

I  dissent:   BEATTY,  C.  J. 

SHAW,  J.  I  concur  in  the  Judgment  upon 
the  grounds  stated  in  part  l  of  the  foregoing 
opinion.  As  to  the  second  ground,  it  appears 
that  the  appellant  was  a  surety  only,  and  the 
provision  of  the  decree  requiring  a  separate 
sale  was  for  his  benefit  I  am  not  prepared 
to  say  that  he  should  not  have  the  irregular 
sale  set  aside  in  a  direct  proceeding  for  that 
purpose. 


GLENN  et  al.  v.  BECHTEL.   (L.  A.  1,853.)  • 
(Supreme  Court  of  California.   Dec.  2.  1907. 
Rehearing  Denied  Dec.  30,  1907.) 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;  N.  P.  Conrey,  Judge. 

Action  by  L.  W.  Glenn  and  others  against 
L.  D.  Bechtel.  From  a  judgment  for  plain- 
tiffs, defendant  appeals.  Affirmed. 
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Herbert  Cutler  Brown,  George  H.  Moore, 
and  E.  W.  Freeman,  for  appellant.  L.  D. 
Bechtel  and  Dunnigan  &  Dunnlgan,  for  re- 
spondents. 

PER  CURIAM.  This  was  an  action  to 
quiet  title  brought  by  the  grantee  of  the  pur- 
chaser at  foreclosure  sale  of  the  property  of 
the  defendant  Bechtel.  The  defense  was  that 
the  sale  was  void.  Judgment  passed  for 
plaintiff.  The  sale  being  the  same  sale  as  that 
considered  In  Bechtel  v.  Wier  (L.  A.  1,841, 
this  day  decided)  08  Pae.  75,  and  the  valid- 
ity of  the  sale  there  having  ben  upheld,  the 
judgment  in  this  case  Is  affirmed. 


151  Cal.  323 

RIANDA   v.   WATSONVILLE   WATER  8t 

LIGHT  CO.  et  al.   (S.  F.  4,318.) 
(Supreme  Court  of  California,    Dec  9,  1907.) 

1.  Pleading — Deed— Failure  to  Dewy  Dr- 
deb  Oath— Admission. 

Under  the  express  terms  of  Code  Civ.  Proc. 
t  448,  the  execution  of  deeds  relied  on  as  a  de- 
fense and  set  forth  in  full  was  admitted  by 
plaintiff's  failure  to  file  an  affidavit  denying 
their  genuineness  and  due  execution. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Pleading,  |  869.] 

2.  Waters — Conveyance  of  Lard — Appurte- 
nances—Riparian Rights. 

Where  decedent  "granted,  bargained,  sold, 
And  conveyed"  land  to  her  daughters,  all  her 
legal  and  equitable  interest  therein,  together 
with  all  that  was  appurtenant  or  incident  to 
it  or  beneficial  for  its  enjoyment  passed;  and 
her  estate  has  no  interest  authorizing  her  ad- 
ministratrix to  8ue  to  set  aside  deeds  to  water 
rights  and  riparian  rights  appurtenant  to  the 
land  made  by  decedent  to  defendants  before  the 
-conveyances  to  her  daughters  and  to  quiet  title 
to  such  rights,  on  the  ground  of  fraud  in  pro- 
curing the  deeds. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Waters  and  Water  Courses,  §§  167-172.] 

In  Bank.  Appeal  from  Superior  Court, 
Santa  Cruz  County ;  Lucas  F.  Smith,  Judge. 

Action  by  Ellen  Rianda,  administratrix, 
against  the  Watsonville  Water  &  Light  Com- 
pany and  others.  From  a  judgment  for  plain- 
tiff and  an  order  denying  a  new  trial,  de- 
fendants appeal.  Reversed  and  dismissal  of 
action  directed. 

Wyckoff  &  Gardner  and  Charles  A.  Shurt- 
leff,  for  appellants.  Geo.  P.  Burke  and  Dick- 
erman  &  Torch  lana,  for  respondent. 

LORIGAN,  J.  This  appeal  is  prosecuted 
'by  the  defendants  from  a  judgment  In  favor 
of  plaintiff  and  from  an  order  denying  their 
motion  for  a  new  trial.  The  action  was 
brought  to  quiet  title  to  certain  riparian  and 
other  water  rights  in  Santa  Cruz  county,  and 
to  set  aside  two  certain  deeds  made  by  plain- 
tiff in  this  action  to  the  defendants  Smith 
■and  Montague  on  the  ground  of  fraud  in 
their  procurement 

Referring  generally  to  the  pleadings,  it  is 
alleged  In  the  complaint  that  Carmen  A.  de 
McKlnlay  died  on  October  6,  1901,  and  that 
.plaintiff  was  duly  appointed  and  qualified  as 


administratrix  of  her  estate;  that  on  Sep- 
tember 27, 1884,  said  Carmen  A.  de  McKlnlay 
was  the  owner  In  fee  simple  of  a  tract  of 
land  in  Santa  Cruz  county,  being  lot  1  of  the 
Rancho  Los  Corralitos,  containing  855  acres, 
which  land  embraced  part  of  a  certain  lake 
known  as  "Pinto  Lake,"  and  part  of  a  certain 
creek  known  as  "Corralitos  creek,"  in  the 
waters  of  both  of  which  she  bad  riparian 
rights  appurtenant  to  her  said  land ;  that  on 
said  September  27,  1884,  and  on  June  27, 
1885,  said  Carmen  A.  de  McKlnlay  made  and 
executed  In  favor  of  said  Smith  and  Mon- 
tague deeds  in  which  she  granted  to  them 
"all  and  singular  the  water  and  riparian 
rights  and  privileges  of  every  kind  and  de- 
scription which  belong  or  In  any  manner  per- 
tain to"  the  land  described  in  the  complaint 
together  with  a  right  to  have,  take,  and  use 
the  flow  of  the  waters  of  "Corralitos"  creek, 
and  to  enter  and  lay  down  pipes  or  flumes 
on  the  lands  of  the  grantor  "for  the  conven- 
ient use  and  management  and  appropriation 
of  said  water,  water  rights,  and  riparian 
rights  as  aforesaid,"  with  a  covenant  on  the 
part  of  the  grantees  as  to  a  given  quantity 
of  water  from  said  Corralitos  creek  which 
the  grantor  was  entitled  to  take  for  usual 
household,  culinary,  and  domestic  purposes, 
including  the  watering  of  stock  on  her  prem- 
ises, from  any  pipe  or  flume  laid  by  said 
grantees,  and  which,  on  her  demand,  they 
would  supply  her  from  any  point  on  the  pipe 
or  flume  line  she  might  designate. 

It  was  further  alleged  that  when  Mrs. 
McKlnlay  executed  said  deeds,  she  did  not 
understand  English,  and  had  no  Independent 
advice  relative  to  the  transactions  evidenced 
by  them ;  that  when  the  grantees  presented 
said  deeds  for  execution,  the  portion  thereof 
purporting  to  convey  water,  water  rights, 
and  riparian  rights  was  not  read  or  explain- 
ed to  her ;  that  on  the  contrary,  said  gran- 
tees Informed  her  that  the  deeds  effected 
simply  the  transfer  by  her  of  a  right  to  en- 
ter her  lands  for  the  purpose  of  laying  pipes 
and  flumes  to  take  water  from  the  Corralitos 
creek ;  that  she  did  not  know  that  said  deeds 
contained  anything  purporting  to  convey  wa- 
ter, water  rights,  or  riparian  rights  other 
than  pertained  to  the  waters  of  said  Corrali- 
tos creek;  that  she  did  not  know  that  she 
had  conveyed  her  water  rights  and  riparian 
rights  in  either  of  said  deeds,  and  did  not 
discover  the  contents  of  them,  or  the  legal 
effect  of  said  deeds  until  December,  1900, 
when  she  Immediately  took  steps  to  Institute 
suit  to  set  said  deeds  aside,  but  before  she 
was  able  to  do  so  died. 

In  another  count  it  is  alleged  that  there 
was  no  consideration  for  the  deeds ;  that  the 
covenant  therein  by  the  grantees  to  furnish 
her  water  from  the  pipes  or  flumes  had  nev- 
er been  fulfilled;  and  that  when  the  cove- 
nant in  that  regard  was  made  by  them  in 
said  deed,  it  was  made  without  any  Inten- 
tion on  the  part  of  either  of  them  of  per- 
forming It 
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The  last  count  set  up  a  claim  of  adverse 
possession  to  all  said  water  and  water  rights 
by  Mm  McKinlay  from  the  date  of  said 
deeds  to  the  time  of  her  death.  It  appears 
from  the  deeds,  which  are  attached  to  the 
complaint,  that  the  one  executed  by  Mrs.  Mc- 
Kinlay September  27,  1884,  was  recorded 
January  4,  1001,  and  the  one  executed  June 
27,  1885,  was  recorded  on  July  10,  1885.  An 
inspection  of  the  deeds  shows  that  the  only 
difference  in  their  contents  is  that  the  last 
deed  specifies  the  size  of  the  service  pipe 
through  which  Mrs.  McKinlay  might  take 
water  from  the  pipe  or  flume  of  the  grantees, 
with  the  provision  that  she  should  furnish 
the  pipe  for  that  purpose. 

It  Is  further  alleged  that  Smith  and  Mon- 
tague In  1897  conveyed  to  the  defendant,  the 
Watsonvllle  Water  &  Light  Company,  all  the 
riparian  rights  and  privileges  acquired  by 
them  under  said  deeds,  but  with  notice  that, 
when  Mrs.  McKinlay  executed  them,  she  did 
not  know  there  was  anything  in  them  pur- 
porting to  carry  any  water  or  water  rights 
whatever.  The  prayer  was  for  a  decree  ad- 
judging that  the  estate  of  said  Carmen  A. 
de  McKinlay,  deceased,  is  the  owner  of  all 
the  water,  water  rights,  and  riparian  rights 
and  privileges  of  every  kind  belonging  or  per- 
taining to  the  land  described  hi  the  com- 
plaint. 

A  demurrer,  general  and  special,  to  the 
complaint  having  been  overruled,  the  defend- 
ants jointly  answered,  denying  all  the  alle- 
gations of  the  complaint,  except  the  execu- 
tion of  the  deeds  sought  to  be  set  aside  and 
set  up  as  a  further  and  separate  defense, 
that  on  August  6,  1901,  the  said  Carmen  A. 
de  McKinlay,  by  deed  of  gift,  granted  and 
conveyed  a  portion  of  the  property  described 
in  the  complaint  to  her  daughter  Flora  Mc- 
Kinlay Duckworth,  and  on  the  same  date, 
by  similar  deed,  conveyed  to  her  daughter 
Ellen  McKinlay  RIandl  another  portion  of 
said  property,  reserving,  however,  to  herself 
in  the  whole  of  said  land  so  separately  con- 
veyed a  life  estate.  The  said  two  conveyan- 
ces to  said  daughters  comprised  and  embrac- 
ed all  the  property  described  In  the  complaint 
It  was  then  averred  that  said  Carmen  A.  de 
McKinlay  subsequent  to  said  conveyances  to 
her  daughters,  and  on  October  6,  1901,  died, 
and  that  after  that  date  neither  she  nor  her 
estate,  nor  the  administratrix  thereof,  had 
or  possessed  any  right,  title,  or  Interest  in 
and  to  the  land  described  in  the  complaint, 
or  in  any  of  the  hereditaments  or  appurte- 
nances thereunto  appertaining  or  belonging; 
that  said  estate  has  no  interest  In  the  sub- 
ject-matter of  the  action,  and  Is  not  the  real 
party  in  Interest  Both  deeds  from  Mrs.  Mc- 
Kinlay to  her  daughters  were  set  forth  at 
length  as  exhibits  to  the  answer  and  made  a 
part  thereof. 

We  have  stated  the  contents  of  the  plead- 
ings In  this  general  way  as  sufficiently  pre- 
senting the  point  upon  which  this  appeal  Is 
to  be  determined. 


While  many  grounds  are  urged  by  appel- 
lants for  a  reversal  of  the  judgment  and  the 
order  denying  a  new  trial — that  the  court 
erred  in  overruling  the  demurrer  to  the  com- 
plaint Insufficiency  of  the  evidence  to  sustain 
the  findings  and  errors  alleged  to  have  been 
committed  in  the  admission  of  evidence  and 
In  other  respects — the  view  we  take  upon  an- 
other point  presented  by  appellants  makes  it 
unnecessary  to  enter  Into  a  consideration  of 
these  matters  at  all.  This  point  Is  addressed 
to  the  right  of  the  plaintiff  as  administra- 
trix of  the  estate  of  Carmen  A  de  McKinlay, 
deceased,  to  maintain  this  action.  In  that 
regard  It  Is  urged  by  appellants  that,  as  It 
is  admitted  by  the  pleadings  that  Mrs.  Mc- 
Kinlay had  before  her  death  conveyed  by 
deeds  of  grant  all  the  property  described  in 
the  complaint  to  her  two  daughters,  such 
conveyances  carried  with  them  as  the  legal 
effect  thereof  all  Interest,  legal  or  equitable, 
she  had  In  the  property,  including  all  water 
or  riparian  rights  pertaining  or  appurtenant 
to  said  lands;  and  hence  the  estate  of  Mrs. 
McKinlay  had  no  interest  whatever  In  the 
lands  described  or  in  the  water  or  riparian 
rights  appurtenant  or  Incident  thereto.  In 
considering  this  point  It  will  be  observed 
that  In  the  answer  of  defendants,  to  which 
we  have  called  attention,  the  conveyances  to 
her  daughters  by  Mrs.  McKinlay  of  the  land 
described  are  set  forth  In  full  and  made  part 
of  that  pleading.  There  was  no  affidavit  fil- 
ed by  plaintiff  denying  their  genuineness 
and  due  execution,  and  hence  under  section 
448  of  the  Code  of  Civil  Procedure  these  mat- 
ters were  deemed  admitted.  This  being  so, 
the  question  then  Is  squarely  presented  as  to 
the  effect  of  such  conveyances  upon  the  right 
of  the  representative  of  the  estate  of  Mrs. 
McKinlay,  or  her  estate,  to  maintain  the 
action.  We  think  that  in  view  of  such  con- 
veyances no  such  right  exists.  The  terms  of 
conveyance  used  In  the  deeds  to  the  daugh- 
ters are  "grant,  bargain,  sell,  and  convey," 
which  are  of  sufficient  recognized  legal  effect 
to  carry  all  legal  or  equitable  Interests  she 
may  have  had  In  the  land,  together  with  all 
that  was  appurtenant  or  incident  to  it  or 
beneficial  for  its  enjoyment,  and  the  effect 
of  their  use  In  the  conveyances  of  the  land 
In  question  was  to  divest  the  grantor,  Mrs. 
McKinlay,  of  any  Interest  whatever  she  pos- 
sessed or  might  have  In  and  to  the  water 
rights  or  riparian  rights  appurtenant  thereto. 

Counsel  for  respondent  seem  to  take  the 
position  that  because  Mrs.  McKinlay  had 
prior  to  her  conveyances  to  her  daughters 
conveyed  these  riparian  rights  to  Smith  and 
Montague,  therefore  they  were  severed  from 
the  lands  to  which  they  were  appurtenant 
and  did  not  pass  under  the  conveyances  to 
her  daughters  of  such  lands.  There  is  cer- 
tainly no  reservation  as  to  such  rights  in  the 
deeds  to  her  daughters,  nor  anything  pre- 

! tending  to  accomplish  it,  and  the  deeds  them- 
selves stand  unassalled.  As  to  a  severance 
of  the  riparian  rights  in  the  lands  to  which 
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they  were  appurtenant,  the  very  theory  of 
this  case  is  that  nothing  of  the  kind  was 
ever  accomplished.  If  the  allegations  of  the 
complaint  were  true  that  the  purported  con- 
veyances of  the  water  and  water  rights  by 
Mrs.  McKinlay  to  Smith  and  Montague  were 
obtained  by  fraud — the  Watsonville  Light 
A  Water  Company  taking  with  notice  thereof 
— then  at  least  as  between  these  parties  Mrs. 
McKinlay  had  never  parted  with  her  title 
to  them.  There  then  never  was  a  severance 
effected  In  either  law  or  equity  as  against 
Mrs.  McKinlay,  and  under  the  deeds  to  her 
daughters  by  virtue  of  the  comprehensive  lan- 
guage of  conveyance  used  In  them  all  her 
interest,  of  whatever  character,  passed  with 
the  conveyances  of  the  lands  to  which  they 
were  appurtenant  Either  these  riparian 
rights  were  appurtenant  to  the  land  convey- 
ed to  the  daughters  at  the  time  the  convey- 
ances to  them  were  made  or  they  were  not 
If  they  were  not  it  was  because  they  had 
previously  been  severed  by  a  valid  convey- 
ance of  them  to  Smith  and  Montague,  and 
hence,  therefore,  neither  Mrs.  McKinlay  dur- 
ing her  lifetime,  or  her  estate  at  her  death, 
had  any  Interest  in  them.  If,  on  the  other 
hand,  the  conveyances  to  Smith  and  Monta- 
gue were  void,  then  in  legal  contemplation 
these  rights  as  between  Mrs.  McKinlay  and 
her  daughters  as  grantees  had  never  been 
severed  from  the  lands,  and  passed  under  the 
conveyances  of  it  from  her  to  them,  the 
granting  clause  of  which  we  have  seen  was 
ample  to  convey  them.  In  neither  view  could 
Mrs.  McKinlay  or  her  estate  have  any  claim 
to  such  riparian  rights  subsequent  to  the  last 
deeds — those  to  her  daughters.  Let  us  con- 
cede, for  the  purpose  of  Illustration,  that  the 
deeds  to  Smith  and  Montague  were  void,  and 
tbat  prior  to  making  the  conveyances  to  her 
daughters  Mrs.  McKinlay  had  successfully 
maintained  an  action  against  the  defendants 
here,  and  had  succeeded  in  having  the  deeds 
to  the  defendants  set  aside  for  fraud.  The 
effect  of  such  successful  effort  would  not  be 
to  revest  in  Mrs.  McKinlay  the  riparian 
rights  purporting  to  have  been  conveyed  to 
Smith  and  Montague  as  severed  and  distinct 
from  the  lands  to  which  they  had  been  ripar- 
ian when  such  conveyances  were  made.  The 
legal  effect  would  be  to  declare  that  such 
rights  had  not  been  severed  as  appurtenant 
to  the  lands  If  an  Invalid  attempt  had  been 
made  to  sever  them,  and  it  could  not  for  a 
moment  be  contended  that  the  subsequent 
deeds  to  her  daughters,  such  as  she  made  of 
the  lands  described  in  the  complaint  did  not 
carry  such  water  rights  and  riparian  rights 
as  appurtenant  to  them.  The  same  result 
would  follow  if  the  conveyances  to  the  de- 
fendants were  nullified  in  the  present  action 
of  the  administratrix.  If  the  attempted  sev- 
erance by  the  conveyance  to  Smith  and  Mon- 
tague of  such  riparian  rights  from  the  lands 
to  which  they  were  appurtenant  should  now 
be  declared  void,  the  legal  effect  would  be  to 


restore  or  attach  them  as  appurtenant  to  the 
lands  conveyed  to  the  daughters.  And,  even 
If  as  claimed,  In  one  of  the  counts  of  the  com- 
plaint Mrs.  McKinlay  had  acquired  title  by 
adverse  possession  to  these  riparian  rights 
subsequent  to  the  deeds  to  Smith  and  Mon- 
tague, unquestionably  whatever  right  she 
so  acquired  passed  under  her  deed  to  her 
daughters.  In  fact  as  far  as  any  Interest 
which  she  had  in  said  water  or  riparian 
rights  Is  concerned,  the  comprehensive  terms 
of  the  conveyances  to  her  daughters  of  the 
lands  to  which  they  were  appurtenant  carried 
them,  and  she  and  her  estate  would  be  es- 
topped from  asserting  that  they  did  not  The 
estate  could  not  in  any  view  have  any  inter- 
est In  them. 

Little  authority  Is  cited  on  either  side  as 
to  the  effect  of  the  conveyances  to  the  daugh- 
ters of  the  riparian  rights  Involved  here. 
The  appellants  Insist  and  we  think  correctly, 
that  the  rule  is  so  clear  that  they  did  pass 
under  them;  and  hence  that  the  estate  of  the 
grantor  thereof  had  no  interest  in  them,  as 
to  make  such  citations  unnecessary.  Counsel 
for  respondent  rely  on  the  cases  of  Kimball 
v.  Gearhart,  12  Cal.  28,  and  Collins  v.  O'Lav- 
erty,  136  Cal.  31,  68  Pac.  327,  as  sustaining 
their  position.  But  the  cases  cited  lend  no 
support  to  their  claim.  The  Kimball  Case 
simply  declares  that  while  a  deed  carried  the 
property  and  future  use  of  water,  It  did  not 
retroact  to  carry  a  right  of  damages  for  the 
past  illegal  use  of  it.  This  case  does  not 
support  in  any  particular  the  position  of  re- 
spondent The  Collins  Case  was  an  action  by 
the  administrator  of  the  estate  of  Collins  to 
set  aside  two  conveyances  of  land  made  by 
his  intestate  a  few  days  before  his  death. 
The  result  of  such  an  action,  if  successful, 
would  have  been  to  vest  the  property  in  the 
estate  of  Collins.  There  is  no  analogy  be- 
tween the  Collins  Case  and  the  one  at  bar. 
If,  after  making  the  alleged  void  deed,  Col- 
lins had  conveyed  the  property  to  third  par- 
ties, the  case  would  be  analogous  to  the  one 
under  consideration.  The  fact  that  Mrs.  Mc- 
Kinlay did,  and  Collins  did  not  make  such  a 
subsequent  conveyance  differentiates  the  two 
cases.  In  the  Collins  Case  the  property  in- 
volved In  the  fraudulent  deed,  if  such  deed 
were  set  aside,  would  Inure  to  the  estate  of 
Collins.  In  the  present  case,  if  the  claim  of 
plaintiff's  intestate  was  sustained,  and  the 
deeds  to  Smith  and  Montague  set  aside,  the 
estate  of  Mrs.  McKinlay  would  not  get  the 
property  involved — the  riparian  rights — be- 
cause the  title  and  right  asserted  thereto  had 
passed  from  decedent  in  her  lifetime  by  the 
conveyances  to  her  daughters  of  the  lands  to 
which  they  were  appurtenant.  In  the  Collins 
Case  this  court  said:  "The  sole  test  of  the 
administrator's  right  of  action  is  the  right  of 
the  estate  to  the  property."  When  we  apply 
this  test  to  the  matter  under  review,  it  is 
evident  that  the  plaintiff  cannot  recover  be- 
cause the  administratrix  has  no  right  to  the 
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property  Involved  in  the  action  and  the  estate 
no  Interest  in  it.  No  further  elaboration  of 
the  proposition  is  necessary. 

Therefore,  in  the  view  we  take,  the  Judg- 
ment and  order  must  be  and  Is,  reversed,  and, 
as  the  plaintiff  has  no  interest  in  the  sub- 
ject-matter of  the  action  and  is  without  right 
to  maintain  it,  the  lower  court  Is  directed  to 
dismiss  It 

We  concur:  SHAW,  J.;  ANGELLOTTI, 
J. ;  McFARLAND,  J. ;  HENSHAW,  J. 


152  Cal.  500 

HOUGHTON  et  al.  v.  LOMA  PRIETA  LUM- 
BER 00.  (S.  F.  3,837,  3,920.) 
(Supreme  Court  of  California.    Dec.  6,  1907.) 

1.  Appeal— Veboict— Conclusiveness. 

A  verdict  on  conflicting  evidence  contrary 
to  strong  evidence,  but  not  wholly  unwarranted 
by  the  evidence,  will  not  be  disturbed  on  appeal. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  88  3935-3937.] 

2.  Master  and  Servant  —  Work  op  Inde- 
pendent Contractor  —  Natural  Conse- 
quences op  Work  —  Evidence  —  Instruc- 
tions. 

Where,  in  an  action  for  injuries  from  blast- 
ing while  constructing  a  road,  the  evidence 
Bhowed  that  the  road  was  being  constructed 
through  an  uninhabited  and  practically  untrav- 
eled  region,  instructions  authorizing  the  jury  to 
apply  the  doctrine  that,  though  the  work  was 
being  done  for  defendant  by  an  independent  con- 
tractor, yet  defendant  was  liable  if  the  work 
done  would  necessarily  produce  wrongful  conse- 
quences, without  reference  to  negligent  acts  by 
the  contractor,  or  was  intrinsically  dangerous 
and  constituted  ipso  facto  a  nuisance,  were  im- 
proper. 

3.  Nuisance— Elements— Blasting. 

Without  reference  to  the  particular  locality 
in  which  it  is  carried  on,  blasting  is  not  so  in- 
trinsically dangerous  as  to  be  ipso  facto  a  nui- 
sance, so  that  the  blaster  will  be  liable  for  in- 
jury caused  by  it  irrespective  of  his  negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Nuisance,  §§  15,  23J 

4.  Master  and  Servant— Independent  Con- 
tractor—Liability of  Master. 

Where  liability  depends  on  negligence,  an 
independent  contractor  is  liable  for  the  negli- 
gence, and  not  the  employer. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  8  1241.] 

5.  Same. 

An  employer  contracting  with  an  independ- 
ent contractor  to  construct  a  wagon  road  through 
an  uninhabited  and  substantially  untraveled  re- 
gion is  not  liable  for  injury  happening  to  some 
one  injured  by  the  blowing  out  of  a  stump  in 
the  road,  though  the  blasting  was  done  without 
notice ;  the  chance  of  injury  being  remote,  and 
the  failure  to  give  notice  being  the  negligence 
of  the  independent  contractor,  and  not  of  the 
employer. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  88  1259,  1260- 
1264.] 

In  Bank.  Appeal  from  Superior  Court, 
Santa  Cruz  County ;  Lucas  F.  Smith,  Judge. 

Action  by  Harriet  E.  Houghton  and  others 
against  the  Loma  Prieta  Lumber  Company. 
From  a  judgment  for  plaintiff  and  from  an 
order  denying  a  motion  for  a  new  trial,  de- 
fendant appeals.  Reversed. 


Bishop,  Wheeler  &  Hoefler  and  William 
Rix  (Alfred  J.  Harwood,  of  counsel),  for  ap- 
pellant. Sullivan  &  Sullivan,  Theo.  J.  Roche, 
and  Chas.  M.  Casein,  for  respondents. 

McFARLAND,  J.  These  appeals  both  arise 
out  of  an  action  in  the  superior  court  entitled 
"Harriet  E.  Houghton  et  al.  v.  Loma  Prieta 
Lumber  Co."  (a  corporation).  That  action 
was  brought  by  the  widow  and  minor  children 
of  Herbert  E.  Houghton,  deceased,  to  recover 
damages  for  his  death,  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant. 
The  verdict  and  judgment  were  for  plaintiff, 
and  from  the  judgment  and  from  an  order 
denying  a  motion  for  a  new  trial  the  defend- 
ant appeals.  The  appeal  from  the  order  deny- 
ing a  new  trial  is  presented  in  transcript  S. 
F.  No.  3,920,  and  the  appeal  from  the  judg- 
ment is  presented  in  transcript,  S.  F.  No. 
8,837.  The  two  appeals  were  heard  together 
and  will  be  determined  In  one  opinion. 

The  injury  which  caused  the  death  of  the 
deceased  occurred  in  this  way:  On  Febru- 
ary 2,  1901,  a  road  was  being  constructed 
along  a  wooded  and  mountainous  region,  and 
about  noon  of  that  day  a  stump  which  stood 
in  the  course  of  the  projected  road  was  ex- 
ploded. At  the  time  of  such  explosion  the 
deceased  was  walking  along  the  course  of 
the  Bald  road  that  was  thus  being  constructed, 
and  was  in  the  close  vicinity  of  said  stump, 
and  received  such  Injuries  from  the  conse- 
quences of  the  explosion  as  caused  his  death 
a  few  days  after.  It  is  contended  by  appel- 
lant that  the  persons  who  were  actually  en- 
gaged In  the  construction  of  the  road  had 
given  ample  notice  of  the  coming  explosion, 
and  were  not  guilty  of  any  negligence  In  the 
premises,  and  that  the  injuries  of  deceased 
were  caused  by  his  own  contributory  negli- 
gence; but,  while  there  was  strong  evidence 
sustaining  this  contention,  still  there  was 
some  conflicting  evidence  on  these  points, 
and  we  cannot  say  that  the  finding  of  the 
jury  against  the  contention  of  appellant  as 
against  these  matters  was  wholly  unwar- 
ranted. 

The  point  in  the  case  which  requires  the 
most  attention,  and  about  the  only  one  that 
need  be  discussed  in  detail,  arises  out  of  the 
contention  of  the  appellant  that  the  road  in 
question  was  being  constructed  by  one  A.  W. 
Wyman  as  an  Independent  contractor  under 
a  contract  with  appellant,  by  which  Wyman 
was  to  have  full  control  and  direction  of  the 
construction  of  the  road,  and  was  to  con- 
struct the  same  for  a  certain  named  sum  of 
money;  that  the  explosion  was  caused  by 
Wyman ;  that,  if  there  was  any  negligence  in 
handling  the  explosion,  It  was  the  negligence 
of  Wyman  and  his  employes ;  and  that,  there- 
fore, the  appellant  is  not  liable  for  the  death 
of  the  deceased  under  the  rule  of  respondeat 
superior.  The  evidence  was  quite  clear  and 
strong  that  the  road  was  being  constructed 
by  Wyman  as  an  Independent  contractor,  but 
respondents  contend  that  there  was  some  evi- 
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denee  which  should  be  considered  as  conflict- 
ing with  appellant's  evidence  on  this  subject 
to  such  an  extent  as  to  have  warranted  the 
jury  in  finding  that  Wyman  was  not  an  in- 
dependent contractor.  It  is  not  necessary, 
however,  for  us  to  pass  upon  this  question ; 
for,  even  if  the  jury  had  found  that  the  road 
was  being  constructed  by  Wyman-  as  an  in- 
dependent contractor,  still  they  would  have 
been  authorized  to  find  appellant  liable,  under 
certain  instructions  of  the  court  which  were 
erroneous.  These  Instructions  occur  in  sever- 
al forms,  but  the  point  Is  sufficiently  present- 
ed in  instructions  numbers  25  and  27.  In- 
struction 25  as  asked  by  appellant  Is  as  fol- 
lows: "I  instruct  you  as  a  matter  of  law 
that  where  work  is  contracted  to  be  done  by 
an  Independent  contractor,  the  owner  or  em-, 
ployer  retaining  or  exercising  no  manage- 
ment or  control  over  the  doing  of  the  work, 
then  the  employer  is  not  liable  for  Injuries 
or  death  resulting  from  the  negligence  of  the 
contractor."  The  court  refused  to  give  this 
Instruction  as  asked;  but  of  its  own  motion 
gave  It  with  the  following  addition:  "But 
this  rule,  however,  is  subject  to  some  very 
Important  exceptions,  among  which  are  the 
following:  If  the  performance  of  the  work 
will  necessarily  bring  wrongful  consequences 
to  pass  unless  guarded  against,  the  law  will 
hold  the  employer  answerable  for  negligence 
In  the  performance  of  the  work.  If  the  work 
contracted  for  la  of  such  a  character  that  it 
is  Intrinsically  dangerous  or  will  probably  re- 
sult in  injury  to  a  third  person,  the  one  di- 
recting to  bave  It  done  Is  liable  for  such  In- 
jury, although  tbe  injury  may  be  avoided  If 
the  contractor  take  proper  precaution."  In- 
struction No.  27  as  asked  by  appellant  Is  as 
follows:  "I  further  instruct  you  that  if  you 
find  from  the  evidence  that  said  Herbert  B. 
Houghton  was  killed  by  a  blast  exploded  In 
the  course  of  construction  of  the  road  referred 
to  in  the  complaint,  and  that  such  blasting 
was  done  by  a  person  or  persons  hired  or  em- 
ployed by  A.  W.  Wyman,  and  that  the  said  A. 
W.  Wyman  was  engaged  In  the  construction 
of  said  road  for  the  Loma  Prieta  Lumber 
Company,  under  an  agreement  or  contract  to 
construct  said  road  for  a  specific  sum  of 
money,  and  that  in  and  by  such  contract  the 
right  of  selection  or  control  of  the  persons 
employed  by  said  A.  W.  Wyman  was  not  re- 
served by  the  Loma  Prieta  Lumber  Company, 
then  said  Loma  Prieta  Lumber  Company 
would  not  be  liable  for  the  death  of  said  Her- 
bert E.  Houghton,  even  though  you  should 
find  that  the  persons  who  did  the  blasting 
which  resulted  in  the  death  of  the  said  Hough- 
ton did  said  blasting  in  a  negligent  manner." 
The  court  refused  to  give  the  instruction  as 
asked,  but  gave  it  with  the  following  amend- 
ment made  by  the  court  of  Its  own  motion: 
"Unless  you  believe  from  the  evidence  that 
the  work  contracted  to  be  done  would  neces- 
sarily bring  wrongful  consequences  to  pass 
unless  guarded  against,  or  unless  you  believe 
that  the  work  contracted  to  be  done  was  of 


such  a  character  that  It  was  Intrinsically  dan- 
gerous and  would  probably  result  in  injury 
to  a  third  person." 

By  these  Instructions  the  jury  were  told 
that  In  this  case  tbey  might  apply  the  doe- 
trine  that,  although  the  work  was  being  done 
by  an  Independent  contractor,  still  the  appel- 
lant was  liable  for  any  injury  caused  there- 
by if  the  work  being  done  would  necessarily 
produce  the  wrongful  consequences,  without 
reference  to  the  negligent  acts  by  the  Inde- 
pendent contractor,  or  was  Intrinsically  dan- 
gerous and  constituted  Ipso  facto  a  nuisance; 
but  the  evidence  and  the  facts  in  the  case 
did  not  warrant  such  instruction.  The  road 
was  being  constructed  on  land  owned  by  one 
George  Olive  through  a  wild,  mountainous, 
uninhabited,  and  practically  untraveled  re- 
gion. It  was  called  the  "Spignet  Gulch 
Road."  The  nearest  house  was  about  one- 
half  mile  away  from  the  point  of  explosion. 
Near  a  part  of  the  course  of  the  road  there 
was  an  old  trail  about  one-half  or  three-quar- 
ters of  a  mile  long  made  many  years  ago  by 
said  Olive,  for  the  hauling  of  wood  upon 
a  one-horse  sled.  It  had  not  been  used  for 
that  purpose  for  many  years,  and  In  places 
was  so  obstructed  by  brush  and  undergrowth 
that  it  could  scarcely  be  traveled  by  pedes- 
trians. There  was  a  place  somewhere  in 
that  general  region  of  the  country  called 
"Olive  Springs,"  which  was  In  the  summer 
months  visited  to  some  extent  by  campers; 
but  it  does  not  appear  that  even  In  those 
months  any  considerable  number  of  those 
campers  traveled  this  trail.  At  the  time  of 
the  explosion  In  the  month  of  February  It 
was  practically  unused.  James  Olive,  a  wit- 
ness for  the  plaintiff,  testified  as  follows: 
"When  this  Spignet  Gulch  Road  was  being 
built,  there  were  no  campers  there.  There 
were  no  guests  at  the  Springs  at  that  time. 
There  were  no  campers  in  January  or  Feb- 
ruary, 1001."  George  Olive,  one  of  the  wit- 
nesses for  the  plaintiff,  testified  substantially 
to  the  same  thing.  Speaking  of  this  trail, 
he  said:  "It  was  almost  Impassable  In  Feb- 
ruary, 1003.  *  *  •  In  building  the  wagon 
road  up  to  the  Spignet  Gulcb,  they  even  had 
to  brush  out  the  sled  road.  In  February, 
1001,  It  was  Impassable  for  a  man.  Part  of 
the  time  It  was  pretty  well  grown  up  with 
brush.  The  purpose  for  which  that  sled 
road  was  built  was  for  getting  out  wood, 
etc.,  on  a  sled.  It  was  what  is  called  a 
•gulching  road.'  It  got  all  covered  with 
brush  because  It  was  not  used.  A  lot  of 
brush  grew  over  it  It  was  never  a  thor- 
oughfare." Oscar  Chase,  another  witness  for 
plaintiff,  said  of  this  trail:  "We  had  to  crawl 
through  the  brush  over  part  of  It  There  was 
considerable  of  It  was  brush.  The  trail  was 
very  little  frequented  so  that  it  was  all 
growed  over."  Apart  from  this  old  trail, 
in  the  condition  above  described,  there  was 
in  the  vicinity  of  the  road  that  was  being 
built  no  thoroughfare  or  traveled  road  near 
enough  to  be  affected  by  an  explosion,  and 
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no  residences  or  people  engaged  In  work  or 
bufdness  of  any  kind.  It  Is  difficult  to  imag- 
ine a  more  isolated  place,  or  one  at  which  an 
ordinary  blast  would  be  less  likely  to  cause 
any  injury  to  person  or  property.  Under 
these  circumstances,  it  would  be  a  rare  thing 
for  a  blast  there  to  do  Injury  to  any  one  even 
If  carelessly  exploded  and  without  any  warn- 
ing; and  yet  the  jury  were  told  they  might 
hold  the  defendant  liable  for  injury  caused 
by  the  blowing  out  of  a  stump  at  such  a 
place,  even  though  the  work  was  being  done 
by  an  Independent  contractor.  We  are  sat- 
isfied that  this  view  of  the  case  was  errone- 
ous, that  there  was  no  warrant  for  the  Jury 
finding  that  the  work  was  done  by  Wyman 
as  an  Independent  contractor,  and  still  finding 
that  the  appellant  was  liable;  and  for  this 
reason  the  judgment  and  order  must  be  re- 
versed. 

Counsel  on  both  sides  have  cited  many  au- 
thorities touching  the  question  above  deter- 
mined, but  we  do  not  deem  It  necessary  to 
minutely  examine  and  discuss  these  authori- 
ties. The  weight  of  authority  seems  to  be 
that  blasting,  without  reference  to  the  par- 
ticular locality  in  which  it  is  carried  on,  is 
not  so  intrinsically  dangerous  as  to  be  ipso 
facto  a  nuisance,  so  that  the  blaster  would 
be  liable  for  the  Injury  caused  by  It  wheth- 
er or  not  he  was  guilty  of  any  negligence  in 
the  manner  In  which  the  blasting  was  done; 
but  that  the  question  of  his  liability  would 
depend  upon  whether  or  not  he  was  guilty 
of  any  negligence.  See  French  v.  Vix,  21  N. 
Y.  Supp.  1016, 2  Misc.  Rep.  812,  and  the  many 
cases  there  cited.  In  the  said  case  of  French 
v.  Vix  It  is  said:  "The  later  decisions  all  tend 
to  hold  that  blasting  Is  not  dangerous  in  it- 
self, and  we  think  that  view  Is  now  firmly 
established  by  the  courts  of  this  state."  Quo- 
tation is  made  from  Herrington  v.  Village  of 
Lansingburgh,  110  N.  V.  145,  17  N.  E.  728,  6 
Am.  St  Rep.  348,  In  which  case  the  court 
say:  "If  there  was  any  culpable  negligence 
which  caused  the  Injury  to  plaintiff,  It  was 
that  of  the  contractors.  They  had  entire 
control  of  the  work  and  the  manner  of  Its 
performance.  They  could  choose  their  own 
time  for  firing  the  blast,  and  select  their  own 
agents  and  Instrumentalities.  They  could 
make  the  charges  of  powder  large  or  small, 
and  they  could  In  some  degree  smother  the 
blasts,  so  as  to  prevent  falling  rocks  and 
much  of  the  noise  of  explosion,  or  they  could 
carelessly  omit  all  precautions,  and  for  the 
consequences  of  their  negligence  they  alone 
would  be  responsible.  If  It  were  a  prudent 
thing  to  notify  persons  In  the  vicinity  of  the 
blast  before  It  was  fired,  then  the  contractors 
should  have  given  notice,  but  the  duty  to  give 
It  did  not  devolve  upon  the  village."  It  is 
not  necessary,  however,  to  the  case  at  bar, 
to  discuss  the  question  whether  blasting  in 
the  heart  of  a  city  or  in  a  thickly  populated 
place  In  close  proximity  to  buildings  and 
traveled  streets  and  highways  is  so  necessari- 
ly dangerous  that  one  could  not  be  relieved 


from  Injurious  consequences  by  giving  the 
work  to  an  independent  contractor.  In  con- 
sidering questions  similar  to  the  one  here 
under  discussion,  this  court  has  recognized 
the  distinction  between  acts  done  In  secluded 
places  and  acts  done  In  thickly  populated 
places.  In  Kleebauer  v.  Western  Fuse  Co., 
138  CaL  497,  71  Pac.  617,  60  L.  R,  A.  377,  94 
Am.  St  Rep.  62,  where  the  action  was  for 
damages  caused  by  the  explosion  of  powder 
stored  by  the  defendant,  the  court  said  (we 
quote  from  the  syllabus  which  correctly 
states  the  decision)  as  follows:  "The  storage 
of  gunpowder  in  a  powder  magazine  for  use 
in  the  manufacture  of  fuses.  In  a  place  prop- 
erly selected,  is  not  a  nuisance  per  se;  and  In 
an  action  for  damages  for  explosion  of  the 
gunpowder  so  stored  by  defendant,  where  no 
negligence  was  shown,  it  was  error  to  give 
an  Instruction  to  the  jury  making  no  distinc- 
tion between  the  use  and  manufacture  of 
powder,  nor  any  exception  to  the  rule  where 
a  secluded  situation  was  selected,  and  others 
were  afterwards  attracted  to  the  locality, 
and  making  the  defendant  liable,  notwith- 
standing the  exercise  of  the  greatest  care 
and  notwithstanding  the  explosion  and  dam- 
age were  caused  by  the  unlawful  act  of  a 
third  person  entirely  beyond  the  control  of 
defendant  In  such  a  case  the  defendant  Is 
not  responsible."  And,  of  course,  where  lia- 
bility depends  upon  negligence,  the  Independ- 
ent contractor  is  liable  for  the  negligence, 
and  not  the  party  who  lets  the  contract  To 
hold  that  a  party  cannot  contract  with  an  In- 
dependent contractor  to  construct  a  wagon 
road  through  a  uninhabited  and  substantially 
untraveled,  wild,  mountainous  region,  with- 
out being  liable  for  Injury  that  possibly 
might  happen  to  some  one  by  blowing  out  a 
stump  on  the  course  of  the  road,  would  be 
substantially  to  hold  that  hi  no  case  where 
there  Is  an  Independent  contractor  can  the 
letter  of  the  contract  escape  the  rule  of  re- 
spondeat superior.  In  the  case  at  bar  the 
chance  of  Injury  from  the  blasting  of  a 
stump,  even  when  done  without  notice,  was 
most  remote,  and  the  failure  to  give  notice. 
If  there  was  such  failure,  was  the  negligence 
of  the  Independent  contractor  and  not  of  the 
appellant.  There  is  nothing  in  the  conten- 
tion of  respondents  that  appellant  was  a  tres- 
passer on  the  land  on  which  the  road  was  to 
be  built.  It  abundantly  appears  in  the  evi- 
dence that  the  road  was  constructed  with 
the  knowledge  and  consent  of  the  owner  of 
the  land,  and  that  he  was  paid  by  appellant 
for  the  privilege  of  constructing  It 

Quite  a  number  of  other  points  are  made 
by  appellant  but  we  do  not  deem  It  neces- 
sary to  notice  them  in  detail.  Most  of  them 
are  unimportant  and  others  may  not  arise 
upon  a  new  trial.  In  Harriet  B.  Houghton 
et  al.,  Plaintiffs  and  Respondents,  v.  Loma 
Prieta  Lumber  Company,  a  Corporation,  De- 
fendant and  Appellant  S.  F.  No.  3,837,  the 
judgment  appealed  from  Is  reversed;  and 
hi  Harriet  E.  Houghton  et  al,  Plaintiffs  and 
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Respondents,  T.  Loma  Prieta  Lnmber  Co., 
a  Corporation,  Defendant  and  Appellant,  S. 
F.  No.  3,920,  the  order  denying  a  new  trial 
is  reversed. 

We  concur:  SHAW,  J.;  ANGELLOTTI, 
J.;  LORIGAN,  J.;  HEN  SHAW,  J. 


152  Cal.  531 

RISSER  v.  SUPERIOR  COURT  OF  COUN- 
TY OF  SACRAMENTO  et  al.   (S.  F.  4,926.) 

(Supreme  Court  of  California.    Dec  9,  1907.) 

Holidays  ~  Special     Holidays —  Judicial 

Proceedings. 

One  charged  with  felony  cannot  complain 
because  his  case  is  set  down  for  trial  on  a  day 
declared  by  the  Governor  a  special  holiday,  un- 
der Act  Nov.  23,  1907,  on  the  theory  that  the 
Legislature  can  only  provide  for  a  general  holi- 
day, and  that  the  provision  that  the  superior 
courts  may  act  on  special  holidays  is  void ;  for, 
if  the  law  providing  for  special  holidays  is  void, 
the  proclamation  declaring  a  day  a  special  holi- 
day ia  without  force. 

[Ed.  Note— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Holidays,  §  4.] 

In  Bank.  Appeal  from  Superior  Court, 
Sacramento,  County ;  J.  W.  Hughes,  Judge. 

Application  for  writ  of  prohibition  by  Al- 
bert Risser  against  the  superior  court  of 
county  of  Sacramento  and  another.  Denied. 

Grove  L.  Johnson,  A.  L.  Shlnn,  C.  E.  Mc- 
Laughlin, C.  O.  Busick,  and  C.  B.  Harris,  for 
petitioner.   L.  T.  Hatfield,  for  respondents. 

PER  CURIAM.  The  petitioner  being  under 
a  charge  of  felony  in  the  superior  court  of 
Sacrameuto  county,  his  case  was  set  down 
for  trial  on  a  day  which  has  been  declared 
a  "special  holiday"  by  the  Governor,  under 
the  laws  enacted  at  the  special  session  of 
the  Legislature  lately  convened,  and  approved 
November  23,  1907,  amending  sections  10  and 
135  of  the  Code  of  Civil  Procedure.  He  ap- 
plies for  a  writ  of  prohibition  to  prevent  the 
superior  court  from  proceeding  with  the  trial 
of  his  case  on  a  special  holiday.  His  theory 
Is  that  the  Legislature  cannot  provide  for  the 
creation  of  a  holiday  other  than  a  general 
and  full  holiday;  that  the  provisions  of  the 
aforesaid  statutes  designating  special  holi- 
days and  declaring  that  the  superior  courts 
may  act  on  special  holidays  in  certain  classes 
of  cases  are  void ;  and  that  the  effect  Is  that 
the  days  which  are  declared  special  holidays 
under  that  law  are  really  general  holidays, 
on  which,  as  he  contends,  the  court  cannot  be 
open. 

If  the  law  providing  for  special  holidays  Is 
Told,  the  effect  would  not  be  to  make  days  so 
designated  full  general  holidays.  In  that  case 
the  proclamation  declaring  them  special  holi- 
days would  be  without  authority  of  law  and  of 
no  force.  They  would,  In  that  event,  be  no 
holidays  at  all,  and  the  superior  court  could 
proceed.  In  any  case,  therefore,  the  trial 
would  be  lawful. 

The  application  Is  denied. 
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PACIFIC  VINEGAR  St  PICKLE  WORKS 

SMITH.    (S.  F.  4^19.) 
(Supreme  Court  of  California.    Dec  6,  1907.) 

1.  Corporations  —  Authority  or  Officers— 

Unauthorized  Acts— Ratification. 

A  corporation  did  not  ratify  its  president's 
unauthorized  act  in  receiving  notes,  so  as  to 
exculpate  him  from  liability  to  it  by  presenting 
the  notes  in  bankruptcy  proceedings  against  the 
maker  and  receiving  part  payment  of  the  amount 
due  thereon,  where  it  first  learned  of  the  un- 
authorized acts  on  the  maker's  failure ;  it  being 
the  corporation's  duty  to  realise  as  much  as  it 
could  upon  the  notes  improperly  taken  so  that 
his  liability  could  be  accurately  estimated,  and 
the  general  rule  that  a  ratification  of  an  agent's 
unauthorized  act  to  an  acceptance  by  the  prin- 
cipal of  the  responsibilities  of  the  act  and  the 
substitution  of  himself  for  the  agent  being  ap- 
plied to  innocent  third  persons,  and  to  relieve 
the  agent  where  the  principal  could  have  dis- 
affirmed or  rescinded  as  against  the  innocent 
third  party. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  §§  1713-1719.] 

2.  Nonsuit  —  Motion  —  Several  Causes  of 

Action. 

A  motion  for  a  nonsuit  directed  to  all  the 
causes  of  action  sued  on  is  not  sustainable  as 
to  one  cause  of  action  only. 

3.  Appeal  —  Harmless  Error  —  Refusal  of 

Nonsuit. 

Any  error  in  refusing  a  nonsuit  as  to  a 
cause  of  action  is  harmless  where  the  court  in- 
structed the  jury  to  find  for  defendant  thereon. 

f  Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
voL  3,  Appeal  and  Error,  §§  4209-4211.] 

4.  Corporations— Books— Imputed  Knowl- 
edge of  Contents — Unauthorized  Acts  or 

The  rule  that  directors  are  presumed  to 
know  facts  disclosed  by  the  corporation's  books 
is  designed  for  the  protection  of  third  persons 
and  stockholders,  and  cannot  be  applied  against 
a  corporation  to  defeat  the  liability  of  its  presi- 
dent to  it  for  unauthorized  acts. 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Frank  H.  Kerrigan,  Judge. 

Action  by  the  Pacific  Vinegar  &  Pickle 
Works  against  Elizabeth  E.  Smith,  executrix. 
From  a  judgment  for  plaintiff  and  an  order 
denying  a  new  trial,  defendant  appeals.  Af- 
firmed. 

See  78  Pac.  550. 

Carter  P.  Pomeroy,  for  appellant  Camp- 
bell, Metson  &  Campbell  (Thomas  H.  Breeze, 
of  counsel),  for  respondent 

HENSHAW,  J.  Sidney  M.  Smith  In  his 
lifetime  was  the  president  of  the  plaintiff 
corporation.  This  action  was  brought  against 
his  estate  to  recover  as  damages  the  balance 
remaining  due  on  certain  promissory  notes 
executed  by  the  California  Packing  Com- 
pany to  plaintiff  corporation,  which  were  ac- 
cepted and  received  by  Sidney  M.  Smith  as 
president  of  the  corporation  without  author- 
ity so  to  do  and  against  the  express  instruc- 
tion of  plaintiffs  board  of  directors.  Trial 
was  had  before  a  Jury,  whose  verdict  passed 
for  plaintiff.  From  the  Judgment  which  fol- 
lowed and  from  the  order  denying  the  mo- 
tion for  a  new  trial,  defendant  appeals. 
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Upon  the  appeal  she  first  contends  that 
the  acts  of  Smith  were  ratified  by  plaintiff 
corporation.  This  ratification,  it  is  contend- 
ed, was  established  by  the  acts  of  plaintiff. 
The  notes  made  by  the  California  Packing 
Company  were  indorsed  by  A.  B.  Patrick  and 
presented  nominally  to  plaintiff  corporation, 
but.  In  fact,  to  its  president  Smith,  by  whom 
there  was  placed  upon  the  notes  the  indorse- 
ment of  the  plaintiff  corporation,  after  which 
some  of  these  notes  were  discounted  in  the 
banks,  some  by  the  president  himself,  while 
others  remained  the  property  of  the  plaintiff 
corporation.  Subsequently  the  California 
Packing  Company  and  its  accommodation  ln- 
dorser,  A.  B.  Patrick,  both  became  Insolvent. 
In  the  bankruptcy  proceedings  which  follow- 
ed the  plaintiff  corporation  participated  by 
presenting  these  notes  and  received  from  the 
bankrupts'  estates  part  payment  of  the 
amount  due  thereon.  It  is  urged  that  these 
acts  amounted  to  a  ratification,  and  relieved 
Mr.  Smith  and  his  estate  from  all  liability 
to  the  Pacific  Vinegar  &  Pickle  Works.  For 
the  correct  determination  of  this  proposition, 
other  facts  than  those  thus  stated  are  nec- 
essary for  consideration.  Some  of  those 
facts  will  be  found  set  forth  in  Pacific  Vine- 
gar &  Pickle  Works  v.  Sidney  M.  Smith,  145 
Cal.  352,  78  Pac.  550,  104  Am.  St.  Rep.  42. 
Others  are  as  follows:  The  California  Pack- 
ing Company,  under  an  agreement  to  pur- 
chase certain  of  its  supplies  from  plaintiff 
corporation,  promised  to  make  Its  settle- 
ments on  the  first  collection  day  of  each 
month  for  all  goods  purchased  for  the  cal- 
endar month  preceding.  Afterward  Mr. 
Smith,  as  president  of  the  corporation,  re- 
quested of  his  board  of  directors  that  he  be 
allowed  to  extend  credit  to  the  packing  com- 
pany, stating  that  the  latter  company  could 
secure  the  indorsement  of  A.  B.  Patrick  to 
its  notes;  It  being  understood  that  A.  B. 
Patrick  was  financially  responsible.  The  di- 
rectors authorized  Mr.  Smith  to  extend  cred- 
it to  the  company  not  exceeding  $15,000.  Un- 
der this  agreement  the  sales  continued  to  the 
packing  company,  and,  In  turn,  its  promis- 
sory notes  bearing  7  per  cent,  interest  per 
annum  were  taken.  These  notes  were  dis- 
counted by  the  plaintiff  corporation  from 
time  to  time  as  money  was  required.  The 
notes  were  three-month  notes.  At  first  they 
were  paid  promptly  at  maturity,  but  within 
a  short  time  the  packing  company  became 
financially  embarrassed.  Mr.  Cote,  Its  man- 
ages, explained  the  situation  to  plaintiff's 
president,  and  an  arrangement  was  entered 
into  between  them  whereby,  when  a  note  of 
the  packing  company  became  due,  Mr.  Smith 
gave  to  Mr.  Cote  the  check  of  the  plaintiff 
corporation  to  pay  the  note,  and  in  return 
took  the  defendant  packing  company's  note 
— In  effect  a  renewal  note  for  the  same 
amount.  Not  only  did  Mr.  Smith  thus  use 
the  money  of  the  plaintiff  corporation,  but  he 
charged  the  packing  company  a  brokerage 
commission  of  1  per  cent  for  so  doing,  and 


in  some  instances  took  a  bonus  In  addition 
thereto.  These  transactions  were  concealed 
from  the  directors  of  the  plaintiff  corpora- 
tion, to  whom  at  their  meetings  Mr.  Smith 
represented  that  the  obligations  of  the  pack- 
ing company  were  being  promptly  met,  and 
that  the  outstanding  notes  to  the  plaintiff, 
which  notes  it  either  held  or  had  discounted, 
amounted  to  about  the  sum  for  which  he  was 
authorized  to  extend  credit  When,  how- 
ever, the  failure  of  the  packing  company 
came,  plaintiff  was  first  apprised  that  there 
were  of  the  packing  company  notes  held  by 
It  or  indorsed  in  its  name  by  Its  president 
Smith,  and  discounted,  either  to  Smith  him- 
self or  to  the  Bank  of  British  Columbia,  an 
aggregate  of  $60,000,  about  $23,000  of  which 
was  held  by  the  bank  and  about  $21,000  by 
Smith  himself.  The  cases  of  Pacific  Vinegar 
&  Pickle  Works  v.  Smith  and  Smith  v.  Pa- 
cific Vinegar  &  Pickle  Works,  145  Cal.  352, 
78  Pac.  550,  104  Am.  St  Rep.  42,  were  cross- 
actions  wherein  Smith  sought  to  recover  up- 
on the  packing  company's  notes  which  had 
been  Indorsed  by  him  In  the  name  of  the 
plaintiff  corporation,  and  without  Its  knowl- 
edge and  which  were  by  him  held.  The  de- 
termination of  that  litigation  was  against 
Smith's  contention,  and  the  facts  there 
brought  forth  were  held  not  to  constitute  a 
ratification. 

Nor  in  this  case  can  it  be  successfully  con- 
tended that  the  acts  of  the  plaintiff  amounted 
to  a  ratification  which  would  exculpate  its 
agent  The  general  rule  undoubtedly  Is  that 
the  ratification  of  an  unauthorized  act  of  an 
agent  is  an  acceptance  by  the  principal  of 
the  responsibilities  of  the  act  and  the  substi- 
tution of  himself  for  the  agent.  In  general, 
the  rule  is  applied  for  the  protection  of  in- 
nocent third  persons,  those  who  have  dealt 
with  the  agent  upon  the  strength  of  his  ap- 
parent or  ostensible  authority.  As  to  such 
persons,  such  a  rule  Is  essential  for  the  pres- 
ervation of  their  rights;  and  it  Is  therefore 
enforced  to  the  fullest  extent.  It  is  declared 
to  be  the  duty  of  the  principal  to  act  im- 
mediately after  knowledge;  and  his  passiv- 
ity or  silence  will  be  construed  into  an  ac- 
quiescence or  ratification  so  as  to  protect  the 
innocent  third  party.  In  general,  also,  the 
same  rule  is  applied  to  relieve  the  agent 
where  the  principal  could  have  disaffirmed  or 
rescinded  as  against  the  Innocent  third  party 
and  has  failed  to  do  so,  and  this  upon  the 
very  logical  theory  that  having  accepted  the 
contract  as  to  the  third  party  with  knowl- 
edge of  its  terms,  and  with  ability  to  rescind 
he  has  thus  affirmed  the  act  as  to  his  agent. 
But,  upon  a  moment's  reflection,  It  will  be- 
come apparent  that  the  reason  for  applying 
the  rule  in  all  Its  liberality  to  innocent  third 
persons  does  not  exist  In  the  same  broad  and 
benignant  sense  to  the  unwarranted  and  per- 
haps unlawful  act  of  the  agent.  Thus,  in 
many  instances,  the  transaction  is  one  which 
the  principal  could  not  rescind,  because  of 
the  ostensible  power  of  his  agent    The  in- 
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nocent  third  party  la  thus  fully  protected. 
But  can  It  with  reason  or  justice  be  said 
that,  because  the  principal  is  thus  compelled 
to  accept  the  consideration  from  the  inno- 
cent third  party,  the  agent  himself  must  of 
necessity  be  held  harmless  for  his  violation 
of  duty  and  breach  of  trust?  If  an  agent 
with  ostensible  authority  to  sell  his  princi- 
pal's wheat,  but  under  Instructions  to  sell  It 
for  not  less  than  $1  a  bushel,  shall  sell  and 
deliver  it  for  50  cents  a  bushel,  there  is  no 
power  In  the  principal  to  rescind  the  sale. 
Shall  the  principal  by  accepting  the  50  cents 
be  held  to  have  exonerated  his  agent  from 
liability  for  the  other  50  cents  per  bushel? 
Such  a  doctrine  certainly  does  not  commend 
itself,  and  is  not  sustained.  It  is  limited,  so 
far  as  the  agent  is  concerned,  to  those  cases 
where  there  remains  with  the  principal,  aft- 
er his  first  complete  knowledge  of  the  trans- 
action, the  power  to  rescind,  and,  falling  so 
to  do,  he  is  properly  charged  with  full  ac- 
ceptance of  all  the  responsibilities  of  the  con- 
tract, even  to  the  exoneration  of  his  agent, 
because,  with  the  ability  to  rescind,  if  he  had 
rescinded,  the  transaction  would  be  at  an  end 
and  nobody  would  be  injured.  But,  in  a  case 
such  as  the  one  here  presented,  it  cannot 
successfully  be  contended  that  the  acts  of 
the  plaintiff  in  endeavoring  to  realize  upon 
the  notes  of  the  insolvent  corporation,  taken 
and  indorsed  by  Smith  in  violation  of  his  in- 
structions, could  amount,  as  to  him,  to  an 
exonerating  ratification.  As  to  the  packing 
company,  undoubtedly  it  was  a  ratification, 
but,  as  to  the  packing  company,  the  plaintiff 
corporation  could  do  nothing  else.  Mr.  Smith 
had  apparent  and  ostensible  authority  to 
make  sales  In  the  manner  In  which  he  did. 
The  sales  as  to  the  packing  company  were 
valid  sales.  The  plaintiff,  as  to  the  pack- 
ing company,  could  not  have  rescinded,  and 
in  falling  to  attempt  to  rescind  It  cannot  be 
held  to  have  ratified  its  agent's  acts.  The 
sale  being  complete  as  between  the  vinegar 
works  and  the  packing  company,  It  was  not 
only  the  right,  but  It  was  the  duty,  of  the 
plaintiff  to  realize  as  much  as  it  could  upon 
the  notes  thus  improperly  taken  by  its  presi- 
dent, not  to  the  end  that  he  should  be  re- 
lieved from  responsibility  for  the  differences, 
but  to  the  very  end  that  by  using  every  en- 
deavor to  realize  upon  the  notes  the  agent's 
liability  by  way  of  damage  could  be  accurate- 
ly estimated  in  terms  of  that  difference. 
Triggs  v.  Jones,  46  Minn.  277,  48  N.  W.  1113; 
St.  Mary's  Bank  v.  Calder,  3  Strobh.  (S.  C.) 
403 ;  White  v.  Sanders,  32  Me.  188 ;  Goodale 
v.  Mlddaugh,  8  Colo.  App.  233,  46  Pac.  11; 
Williams  v.  Moore,  24  Tex.  Civ.  App.  402, 
58  S.  W.  953;  Continental  Ins.  Co.  v.  Clark, 
126  Iowa,  274,  100  N.  W.  524. 

It  is  urged  that  the  court  erred  in  refus- 
ing to  grant  a  nonsuit  as  to  the  twelfth  cause 
of  action;  plaintiff's  liability  upon  each  of 
these  notes  being  charged  In  a  separate  cause 
of  action,  and  the  twelfth  dealing  with  the 
sum  of  $165.20  alleged  to  have  been  paid 
Cal.Rep.  92-94  P.— 23 


out  of  the  funds  of  the  plaintiff  to  the  de- 
fendant's testator  without  consideration.  On 
the  trial  the  plaintiff  offered  in  evidence  a 
check  drawn  by  the  plaintiff  corporation  to 
the  order  of  its  president,  Sidney  M.  Smith, 
and  indorsed  by  him.  There  was  no  evidence 
offered  by  the  plaintiff  showing  the  purpose 
for  which  the  check  was  given  to  Mr.  Smith 
and  a  failure  of  proof  to  show  that  U  was 
given  without  consideration  or  without  au- 
thority. But  the  motion  was  directed  "to 
all  the  causes  of  action  mentioned  in  the 
complaint,"  and  was  not  tenable  unless,  as 
to  all,  there  was  a  failure  of  evidence.  More- 
over, no  Injury  could  have  resulted  to  ap- 
pellant, since,  by  its  instructions,  the  court 
charged  the  jury  to  find  for  the  defendant  as 
to  this  particular  cause  of  action.  The  court 
was  justified  in  refusing  to  give  defendant's 
requested  instructions  Nos.  1  and  2.  The  In- 
structions were  based  on  the  proposition  that 
no  limit  was  fixed  by  the  directors  as  to  the 
amount  of  credit  which  its  president  Smith 
could  extend  to  the  packing  company.  There 
was  evidence  showing  that  the  board  of  di- 
rectors placed  a  credit  limit  of  "$15,000  or 
thereabouts,"  and  that  the  real  authority  of 
the  president,  Mr.  Smith,  was  limited  to  the 
extension  of  that  amount  of  credit. 

Instruction  No.  3,  requested  by  the  defend- 
ant and  refused  by  the  court,  was  to  the  ef- 
fect that,  though  the  plaintiff  might  have 
originally  limited  the  amount  of  credit  to  a 
particular  amount,  nevertheless,  if  after  im- 
posing such  limit  it  intentionally,  or  by  want 
of  ordinary  care,  allowed  Mr.  Smith  to  be- 
lieve that  he  was  authorized  to  extend  such 
credit  to  an  amount  beyond  the  limit  so  im- 
posed, and  to  the  extent  that  he  did  impose 
it,  this  fact,  If  established,  was  a  defense  to 
the  action.  In  support  of  this  proposed  in- 
struction, it  Is  contended  that  the  books  of 
account  of  the  plaintiff  corporation  had  been 
Introduced  In  evidence,  and  that,  as  these 
books  of  account  would  have  shown  to  the 
directors  the  true  state  of  facts,  negligence 
or  an  Intentional  acquiescence  is  imputable 
to  them  in  having  allowed  the  credit  to  ex- 
ceed the  designated  amount  In  this  appel- 
lant contends  for  the  rule  that  the  officers, 
and  particularly  the  directors  of  a  corpora- 
tion, are  chargeable  with  knowledge  of  the 
facts  which  its  books  of  account  and  record 
disclose.  This  is  unquestionably  a  rule,  as 
is  said  by  Mr.  Justice  Brewer  In  First  Na- 
tional Bank  of  Ft.  Scott  v.  Drake,  29  Kan. 
311,  44  Am.  Rep.  646,  which  is  "founded  in 
public  policy,  essential  to  the  safety  of  third 
parties  in  their  dealings  with  the  bank,  and 
to  the  protection  of  the  stockholders  Interest- 
ed In  its  welfare  and  safe  management.  So 
far  as  is  necessary  to  accomplish  these  re- 
sults, it  should  be  carefully  and  strictly  up- 
held; but  it  should  not  be  carried  beyond 
this,  or  to  such  an  extent  as  to  work  injury 
to  the  bank."  The  rule  itself  and  the  limita- 
tion of  Its  application  cannot  be  more  aptly 
stated  than  in  the  language  just  quoted.  It 
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is  designed  to  protect,  and  limited  to  the  pro- 
tection of,  third  parties  and  of  stockholders, 
whose  trustees  and  agents  the  directors  are. 
But,  when  it  is  sought  to  apply  the  rule 
against  the  corporation  on  behalf  of  a  presi- 
dent found  faithless  to  his  trust,  the  effort  Is 
without  support  in  reason  or  authority.  It 
would  permit  an  officer  of  a  corporation  to 
enforce  his  own  wrong  against  the  corpora- 
tion itself.  Thus,  while  this  rule  of  imput- 
able knowledge  of  the  contents  of  the  books 
of  a  corporation  is  presumed  for  the  protec- 
tion of  third  persons  and  stockholders,  it  is 
not  only  never  recognized,  but  distinctly  dis- 
affirmed, where  the  matter  complained  of  is 
one  between  tne  corporation  Itself  and  any 
of  its  officers  or  agents.  To  apply  it  would 
be  to  put  a  premium  on  dishonest  bookkeep- 
ing, and,  as  pointed  out  by  Mr.  Justice  Brew- 
er, in  the  case  of  a  bank,  to  permit  the  book- 
keeper and  cashier  to  combine  and  plunder 
the  bank  of  all  its  assets,  unknown  to  any 
one,  though  every  transaction  should  be  en- 
tered in  the  books,  and,  after  doing  this,  to 
receive  immunity  because  of  the  knowledge 
imputed  to  the  other  officers.  See,  also, 
Scott  v.  Depeyster,  1  Edw.  Ch.  (N.  Y.)  813; 
Wakeman  v.  Dalley,  51  N.  Y.  27, 10  Am.  Rep. 
651;  Wallace  v.  Lincoln  Savings  Bank,  89 
Tenn.  630,  15  S.  W.  448,  24  Am.  St.  Rep.  625 ; 
Hallmark's  Case,  8  Ch.  Div.  329. 

For  these  reasons  the  judgment  and  order 
appealed  from  are  affirmed. 


We  concur : 
GAN,  J. 


McFARLAND,   J;  LORI- 


1S3  Cal.  437 

KEYES  v.  GEARY  ST..  P.  &  O.  R.  CO.   (S.  F 
3,986.) 

(Supreme  Court  of  California.  Dec.  2,  1907.) 

1.  AppeaI/— Review — Conflicting  Evidence. 

The  verdict,  sustainable  on  the  theory  that 
the  gripman  of  a  car  discovered  a  child  in  a 

Serilous  condition  in  time  to  avoid  injuring 
im  by  the  use  of  ordinary  care,  and  likewise  the 
refusal  of  a  new  trial  on  the  evidence,  will  not 
be  disturbed  on  appeal ;  there  having  been  sub- 
stantial conflict  in  the  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  3935-3937.] 

2.  Witnesses  —  Impeachment  —  Contradic- 
tory Statements. 

A  witness  who  on  his  direct  examination 
testifies  to  a  material  matter  may,  in  the  man- 
ner, and  on  the  foundation  laid,  provided  by 
Code  Civ.  Proc.  §  2052,  be  shown,  by  the  ad- 
verse party,  to  have  made  statements  inconsist- 
ent with  his  testimony. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  §  1209.] 

8.  Same. 

Declarations  of  a  witness  that  would  not 
otherwise  be  competent  against  the  party  for 
whom  he  testified  are  admissible  to  impeach  him, 
when  containing  statements  inconsistent  with 
his  testimony. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50.  Witnesses,  §  1247.] 

4.  Appeal— Review— Admission  of  Evidence 
—Objections. 

Where  the  gripman  of  the  car  which  injured 
plaintiff,  a  child,  testified  for  defendant  that, 


when  he  saw  the  child,  he  Instantly  let  go  the 
cable,  and  stopped  the  car  as  quickly  as  he  could, 
and  on  cross-examination  he  denied  telling  plain- 
tiffs father,  at  a  certain  time  and  place,  that, 
when  he  first  saw  the  boy,  he  rang  the  gong, 
and  thought  he  could  frighten  him.  and  the 
father  was  then  asked  if  at  such  time  and  place 
the  gripman  did  not  make  a  certain  statement 
to  him,  not  precisely,  but  in  substance,  the  same 
as  that  contained  in  the  question  to  the  grip- 
man,  and  the  answer  finally  given,  as  to  what 
the  gripman  told  him,  showed  a  statement  sub- 
stantially the  same  as  that  as  to  which  the  foun- 
dation was  laid,  and  no  specific  objection  to  the 
method  of  impeachment  was  made,  but  the  only 
objection  to  the  question  calling  forth  the  an- 
swer was  that  it  was  incompetent,  and  not  part 
of  the  res  gestae;  and  there  was  no  motion  to 
strike  out  the  answer,  or  any  suggestion  that 
the  foundation  laid  did  not  fully  cover  the  mat- 
ter testified  to — defendant  cannot  urge  that  a 
proper  foundation  was  not  laid  for  the  impeach- 
ing testimony. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §  1084.] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  Thomas 
F.  Graham,  Judge. 

Action  by  Robert  H.  Keyes,  Jr.,  nsainst  the 
Geary  Street,  Park  &  Ocean  Railroad  Com- 
pany. Judgment  for  plaintiff.  Defendant 
appeals.  Affirmed. 

Piatt  &  Bayne,  for  appellant,  n.  II.  Hut- 
ton,  for  respondent. 

ANGELLOTTI,  J.  This  is  an  action  on  be- 
half of  an  infant  plaintiff  for  damages  for 
personal  injuries  caused  him  by  being  struck 
by  a  moving  car  of  defendant.  Verdict  and 
judgment  were  in  his  favor ;  and  the  defend- 
ant appeals  from  such  judgment,  and  from  an 
order  denying  Its  motion  for  a  new  trial. 

1.  The  evidence  given  on  the  trial  is  suffi- 
cient to  sustain  the  verdict  upon  the  theory 
that  defendant's  gripman,  after  actual  dis- 
covery of  plaintiff's  perilous  situation,  could 
have  avoided  the  injury  by  the  exercise  of 
ordinary  care.  The  well-settled  rule  that  one 
is  bound  to  use  ordinary  care  to  avoid  injur- 
ing a  person  whom  he  actually  discovers  to  be 
in  a  dangerous  situation,  although  such  dan- 
gerous situation  is  due  solely  to  the  negli- 
gence of  such  person,  and  is  liable  for  the 
damage  resulting  from  his  failure  to  use  such 
care,  Is  not  disputed.  The  claim  is  that  the 
gripman  did  not  actually  discover  the  perilous 
situation  of  the  child  in  time  to  avoid  injur- 
ing him  by  the  exercise  of  such  care,  and  that, 
immediately  upon  discovering  it,  he  did  all 
that  he  could  to  stop  the  car  and  prevent  the 
Injury.  An  examination  of  the  record  has 
satisfied  us  that  upon  this  question  there 
is  a  substantial  conflict  of  evidence,  and  un- 
der these  circumstances  the  verdict  of  the 
jury  and  the  ruling  of  the  trial  court  on  mo- 
tion for  a  new  trial  are  conclusive  upon  us. 
The  case  here  presented  is  very  different 
from  that  of  Bennichsen  v.  Market  St  Ry. 
Co.,  149  Cal.  18,  84  Pac.  420,  relied  on  by  de- 
fendant, where  there  was  no  evidence  at  all 
to  show  that  the  motorman  saw  the  child  un- 
til after  the  accident  had  occurred,  and  the- 
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contention  was  that  he  would  have  seen  her 
had  he  exercised  reasonable  care. 

2.  It  Is  claimed  that  the  trial  court  erred  to 
defendant's  prejudice  In  admitting  evidence 
as  to  a  statement  made  the  day  after  the  ac- 
cident by  the  gripman  of  the  car  to  plaintiff's 
father.  The  gripman  was  called  as  a  wit- 
ness by  the  defendant,  and,  on  his  direct  ex- 
amination, testified :  "The  moment  Z  saw  the 
child,  I  released  the  rope.  I  had  been  watch- 
ing for  the  crossing.  When  I  saw  the  young 
boy  coming,  I  released  my  cable,  and  set  my 
brakes  as  quickly  as  possible.  I  stopped  my 
dummy  in  about  eight  or  nine  feet.  •  •  * 
Before  I  saw  the  child,  I  was  looking  straight 
for  the  crossing,  and  rang  my  gong  in  case 
any  team  should  get  In  my  way.  *  •  *  I 
did  let  go  of  the  cable  with  my  grip.  When 
I  saw  the  child,  I  Instantly  let  go  and  stop- 
ped the  car  as  quick  as  I  could."  On  cross- 
examination,  he  testified:  "I  had  hold  of  the 
gong  when  I  first  saw  the  child,  and  rang 
the  gong  for  the  crossing,  and  saw  the  boy 
at  the  same  time.  It  is  not  a  fact  that  I 
thought  the  gong  would  scare  the  boy  away. 
I  have  had  too  much  experience  for  that 
Mr.  Keyes  [the  plaintiff's  father]  came  out 
to  my  house  the  day  after  the  accident  hap- 
pened. I  do  not  believe  there  was  anybody 
there  at  the  time  when  he  first  came  in." 
The  witness  was  then  asked :  "Did  not  you 
tell  him  that,  when  you  first  saw  the  boy, 
you  rang  the  gong  and  thought  you  could 
frighten  him?"  This  was  objected  to  by  de- 
fendant as  incompetent,  on  the  ground  that 
the  statement  was  not  a  part  of  the  res  gestae, 
having  been  made  after  the  accident  occurred. 
The  objection  was  overruled,  and  the  witness 
answered  that  he  did  not  make  any  such 
statement.  Mr.  Keyes  was  called  in  rebuttal, 
and  testified  that  he  had  a  conversation  with 
the  gripman  at  the  grlpman's  residence  the 
day  or  the  second  day  after  the  accident.  He 
was  then  asked :  "I  have  asked  you  whether 
or  not  he  told  you  at  that  time  he  saw  this 
boy  and  rang  the  gong,  thinking  that  the 
gong  would  stop  the  child's  running?"  This 
was  objected  to  as  incompetent  "on  the 
ground  that  it  was  not  a  part  of  the  res 
gestae."  Plaintiff's  counsel  replied  that  he 
was  attempting  to  show  that  the  gripman  had 
made  contradictory  statements.  The  objec- 
tion was  then  overruled,  and  the  witness  an- 
swered :  "Yes,  sir ;  he  did.  He  made  an  as- 
sertion." The  witness  was  then  asked:  "What 
did  he  say?"  This  was  objected  to  upon 
the  same  ground;  and,  the  objection  having 
been  overruled,  the  witness  answered :  "The 
exact  words.  I  do  not  know  that  I  could  re- 
call them,  but  they  were  to  the  effect — "  The 
defendant  here  further  objected  that  the  wit- 
ness was  stating  simply  his  conclusion.  The 
witness  was  then  asked:  "Can  you  give  me 
the  substance  of  what  he  told  you?"  The 
same  objections  were  repeated  and  overrul- 
ed, and  the  witness  answered:  "The  sub- 
stance was  that  he  rang  the  gong,  and  that  he 


was  under  the  impression  that  the  child 
would  stop  or  did  stop." 

We  see  no  error  In  any  of  the  rulings  of 
the  court  in  this  matter.  Our  law  provides: 
"A  witness  may  also  be  impeached  by  evi- 
dence that  he  has  made  at  other  times  state- 
ments inconsistent  with  his  present  testi- 
mony ;  but  before  this  can  be  done  the  state- 
ments must  be  related  to  him  with  the  cir- 
cumstances of  times,  places,  and  persons  pres- 
ent, and  he  must  be  asked  whether  he  made 
such  statements,  and,  if  so,  allowed  to  ex- 
plain them.  •  •  Code  Civ.  Proc.  §  2052. 
It  is  unnecessary  to  cite  authorities  to  the 
proposition  that,  In  accord  with  this  rule, 
a  witness  for  an  adverse  party  who  testifies 
on  his  direct  examination  as  to  a  matter  ma- 
terial to  the  controversy  may  be  shown,  in 
the  manner  prescribed  by  the  section  quoted, 
to  have  made  statements  inconsistent  with  his 
testimony  so  given  on  direct  examination. 
The  only  possible  prejudicial  effect  as  to  de- 
fendant of  the  evidence  In  question  was  that 
it  tended  to  show  an  admission  on  the  part  of 
the  gripman  that  he  did  not  upon  discover- 
ing the  child's  perilous  situation  Immediate- 
ly endeavor  to  stop  the  car,  but  relied  on  the 
ringing  of  the  gong  to  warn  the  child  away. 
This  is  the  effect  claimed  for  the  evidence 
by  learned  counsel  for  defendant  and  it  may 
be  conceded  that  such  was  its  effect  As  we 
have  seen,  however,  the  gripman  had  testified 
on  his  direct  examination :  "When  I  saw  the 
young  boy  coming,  I  released  my  cable  and 
set  my  brakes  as  quickly  as  possible.  *  •  • 
When  I  saw  the  child,  I  instantly  let  go,  and 
stopped  the  car  as  quick  as  I  could."  This 
was  most  material  evidence  in  support  of  the 
defendant's  claim  that  upon  actual  discovery 
of  plaintiff's  perilous  situation,  the  gripman 
exercised  the  required  care  to  avoid  injuring 
him.  Giving  to  the  evidence  in  question  the 
effect  claimed  for  it  by  defendant,  such  evi- 
dence clearly  showed  a  statement  made  at 
another  time  by  the  witness  regarding  the 
same  matter,  which  was  Inconsistent  with 
the  evidence  given  by  him  for  the  defendant 
upon  his  direct  examination.  It  was  there- 
fore, upon  laying  the  proper  foundation,  ad- 
missible for  the  purpose  of  impeaching  the 
witness,  and  discrediting  the  testimony  given 
by  him  in  that  regard  upon  his  direct  exami- 
nation. Counsel  In  discussing  the  question  of 
the  admissibility  of  this  evidence  have  not 
referred  to  these  particular  portions  of  the 
direct  examination  of  the  witness,  but  they 
appear  to  us  to  so  completely  answer  the 
objections  made  by  defendant  that  we  have 
not  considered  other  reasons  urged  by  plain- 
tiff in  support  of  the  rulings. 

It  can  constitute  no  valid  objection  to  evi- 
dence showing  inconsistent  statements  by  a 
witness  that  it  also  shows  a  declaration  by 
the  witness  that  would  not  otherwise  have 
been  competent  evidence  against  the  party. 
Learned  counsel  for  defendant  is  undoubtedly 
right  in  his  contention  that  plaintiff  was  not 
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entitled  to  show  any  negligence  on  the  part 
of  defendant  by  any  admission  or  statement 
of  the  grlpman  made  after  the  accident.  But 
he  did  hare  a  right  to  discredit  the  grip- 
man's  affirmative  evidence  given  against  him 
as  to  the  exercise  of  all  proper  care  by  show- 
ing other  statements  made  by  him  inconsist- 
ent with  such  evidence.  The  evidence  was 
admissible  solely  for  that  purpose,  and  doubt- 
less the  trial  court,  if  requested  by  defendant, 
would  have  instructed  the  jury  that  it  could 
be  considered  only  for  that  purpose.  The  in- 
structions are  not  contained  in  the  record, 
and,  for  aught  we  know,  the  jury  was  so  in- 
structed. 

We  have  discussed  the  objection  most 
strongly  relied  on  by  defendant ;  in  fact,  the 
only  objection  made  in  the  original  briefs.  In 
the  answer  to  the  petition  for  a  hearing  in 
this  court  after  decision  in  the  district  court 
of  appeal,  it  is  urged  that  proper  foundation 
for  the  impeaching  testimony  was  not  laid. 
The  foundation  was  certainly  laid  as  to  the 
statement  contained  in  the  question  asked  on 
the  cross-examination  of  the  gripman,  viz. : 
"'Did  not  you  tell  him  that  when  you  first 
saw  the  boy  you  rang  the  gong,  and  thought 
you  could  frighten  him?"  The  circumstances 
of  time,  place,  and  persons  present  had  al- 
ready been  recited,  and  the  witness  answered 
in  the  negative.  The  alleged  statement  con- 
tained in  the  question  asked  the  impeaching 
witness  was  not  precisely  the  same  in  words 
as  that  contained  in  the  question  asked  the 
gripman,  but  it  was  substantially  the  same 
in  effect,  and,  although  it  was  stated  by 
counsel  for  plaintiff  that  the  evidence  was  of- 
fered for  the  purpose  of  impeachment,  no 
specific  objection  that  the  proper  foundation 
had  not  been  laid  for  the  precise  question 
asked  was  made.  Practically  no  answer  was 
given  to  this  question.  The  answer  finally 
given  by  the  impeaching  witness  as  to  what 
the  gripman  told  him  on  the  occasion  In  ques- 
tion showed  a  statement  differing  somewhat 
In  verbiage  from  the  statement  as  to  which 
the  foundation  was  laid,  but  It  was  substan- 
tially the  same  In  effect.  No  specific  objec- 
tion to  the  method  of  Impeachment  was 
made;  the  only  objection  to  the  particular 
question  calling  forth  this  answer  being  that 
It  "was  incompetent  and  not  part  of  the  res 
gesta?."  No  motion  to  strike  the  answer  out 
was  made,  or  any  suggestion  that  the  founda- 
tion laid  did  not  fully  cover  the  matter  tes- 
tified to.  We  are  satisfied  that  for  all  prac- 
tical purposes  the  statement  testified  to  by 
the  impeaching  witness  was  substantially  the 
same  as  the  statement  contained  In  the  ques- 
tion asked  the  gripman,  and  that  the  grip- 
man  could  not  have  been  misled  in  the  mat- 
ter by  the  form  of  the  question  asked  him. 
While  we  see  nothing  warranting  a  reversal 
on  account  of  these  matters,  we  do  not  de- 
sire to  be  understood  as  approving  the  prac- 
tice here  followed.  The  proper  practice  In 
impeaching  a  witness  by  showing  other  state- 
ments inconsistent  with  his  testimony  la 


shown  by  the  opinion  of  this  court  In  People 
v.  Nonella,  99  Cal.  333,  33  Pac.  1097. 
The  judgment  and  order  are  affirmed. 

We  concur:  SHAW,  J.;  SLOSS,  J.;  HEN- 
SHAW,  J. 


15S  Cal.  3M 

FORSYTH  v.  BUTLER.   (S.  F.  3.498.) 

(Supreme  Court  of  California.  Nov.  30.  1907. 
Rehearing  Denied  Dec.  30,  1907.) 

1.  Appeal— Review— Findings  on  Conflict- 
ing Evidence. 

A  finding  based  upon  conflicting  evidence 
will  not  be  disturbed  on  appeal. 

[Ed.  Note.— For  cases  in  ooint,  see  Cent.  Dig. 
vol.  3.  Appeal  and  Error,  §§  3083-3989.] 

2.  Partnership— Dissolution— Accounting. 

Statement  of  proper  method  of  determining 
items  of  expense  chargeable  to  one  of  two  part- 
ners in  the  business  of  packing,  handling,  and 
selling  raisin 8,  each  partner  being  himself  a 
grower,  and  turning  over  crop  to  the  firm  to  be 
marketed,  under  an  arrangement  that  their 
crops  should  be  packed  at  a  named  price,  but, 
when  the  crop  of  one  should  be  greater  than 
that  of  the  other,  the  excess  should  be  packed 
by  the  firm  at  cost  at  one  of  the  seven  packing 
plants  of  the  firm. 

3.  Samb— Overdrawing  Account  by  Part- 
ner—Liability  fob  Interest. 

Where  a  partner  through  inadvertence  over- 
draws his  account  which  has  not  been  stated,  up- 
on a  settlement  of  the  firm  business,  he  should 
be  charged  with  interest  on  the  overdraft  from 
the  time  he  drew  it  down  to  the  time  of  settle- 
ment, but  not  after  that  time,  since  he  is  not 
liable  for  interest  after  his  money  is  due  him. 

4.  Appeal  —  Record  —  Contents  —  Pre- 
sumptions. 

Even  where  the  record  does  not  show  wheth- 
er any,  or,  if  any,  which,  of  the  grounds  of  the 
motion  for  a  new  trial  mentioned  in  the  notice  of 
intention  were  argued  before  the  court  for  a 
new  trial  as  the  statement  on  appeal  is  express- 
ly required  to  do  under  Code  Civ.  Proc.  8  661, 
and  the  statement  on  appeal  settled  two  years 
after  the  motion  made  upon  the  minutes  of  the 
court  was  denied,  does  not  6tate  or  imply  that 
It  contains  all  the  evidence  pertaining  to  all  the 
grounds  argued  before  the  court,  and  there  are 
circumstances  indicating  that  evidence  pertain- 
ing to  all  the  grounds  is  not  included,  it  will  be 
presumed  on  appeal  that  all  the  grounds  men- 
tioned in  the  minute  order  were  argued  in  the 
absence  of  an  objection  by  respondent  as  to  the 
sufficiency  of  the  record. 

5.  Costs— Discretion  of  Court— Equity. 

In  equity  costs  are  discretionary,  both  in 
the  trial  court  and  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Costs,  §  21.] 

In  Bank.  Appeal  from  Superior  Court, 
Fresno  County ;  J.  R.  Webb,  Judge. 

Action  by  William  Forsyth  against  A.  B. 
Butler.  From  a  judgment  for  plaintiff,  and 
an  order  denying  a  new  trial,  defendant  ap- 
peals. Affirmed  in  part,  reversed  in  part,  and 
remanded,  with  directions. 

Stanton  L.  Carter,  for  appellant  Frank 
H.  Short,  for  respondent 

SHAW,  J.  The  plaintiff  and  defendant 
were  partners  in  the  business  of  packing  and 
selling  raisins  grown  In  the  season  of  1894. 
Each  was  also  a  grower  of  raisins  on  his  own 
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account,  and  each  delivered  to  the  firm  the 
raisins  grown  by  him,  to  be  packed  and  sold 
by  the  firm  for  his  individual  account.  After 
the  dissolution  of  the  partnership,  Forsyth 
began  this  action  for  an  accounting  of  the 
firm  affairs.  Butler  thereupon  began  an  in- 
dependent suit  against  Forsyth,  also  for  an 
accounting.  The  two  actions  were  consolidat- 
ed for  trial  and  Judgment,  and  but  one  de- 
cision was  made  for  the  two  cases,  covering 
all  the  issues  in  both  of  them.  Butler  ap- 
peals from  the  judgment  and  from  an  order 
denying  his  motion  for  a  new  trial. 

The  principal  questions  presented  arise 
from  differences  concerning  the  settlement 
of  the  respective  accounts  of  the  members  In- 
dividually with  the  firm  for  the  packing  of 
the  individual  crop  of  each  by  the  firm.  Ac- 
cording to  the  partnership  agreement,  Butler 
was  to  have  charge  of  the  keeping  of  the 
books  of  the  firm,  and  of  the  storing,  shipping, 
and  selling  of  the  packed  product,  while  For- 
syth was  to  attend  to  the  receiving,  grading, 
and  packing  thereof.  The  crop  of  each  part- 
ner was  delivered  to  the  firm  to  be  packed 
and  sold  for  his  account  on  the  same  terms 
as  were  fixed  for  other  growers,  with  an  ex- 
ception to  be  hereafter  referred  to.  The 
packing  contract  with  the  growers  provided 
that,  when  the  raisins  were  delivered  at  the 
packing  house  by  the  grower,  the  firm  should 
"make  a  just  and  true  grading  according  to 
quality,  which  grade  sball  be  the  basis  of 
the  proportionate  amount  of  net  receipts  from 
the  sale  of  raisins  packed  and  sold  by  (the 
firm)  during  the  season  •  *  •  to  which 
said  grower  shall  be  entitled" ;  that  ail  rais- 
ins received  by  the  firm  during  the  season 
from  all  growers  were  to  be  "graded  alike  as 
far  as  possible,"  but  that,  In  packing  and 
selling  them,  all  the  raisins  of  each  grade 
were  to  be  intermingled  and  packed  and  Bold 
together,  without  distinction  as  to  the  per- 
sons delivering  them.  The  different  grades 
of  raisins  were  of  different  values,  ranging 
from  3  to  17  cents  a  pound,  and,  as  a  result, 
the  value  of  each  crop  depended  upon  the 
proportion  of  high-grade  raisins  to  be  found 
therein.  As  they  were  intermingled  in  the 
packing,  it  was  necessary,  in  order  to  have  a 
basis  of  settlement  with  each  grower,  that  an 
account  should  be  kept  of  the  total  number  of 
pounds  delivered  by  each  grower,  and  also  a 
record  either  of  the  total  number  of  pounds 
of  each  grade  delivered  by  him,  or  of  the  pro- 
portion or  percentage  of  each  grade  which 
his  particular  raisins  would  run.  In  prac- 
tice the  uniform  custom  of  the  firm  was  to 
keep  an  account  only  of  the  total  number  of 
pounds  of  all  grades  delivered  by  each  grow- 
er, and  to  determine  the  number  of  pounds 
of  each  grower  belonging  to  the  different 
grades  by  making  tests  of  his  raisins,  from 
time  to  time,  as  they  were  delivered,  to  as- 
certain what  percentage  of  each  grade  they 
contained,  and  to  find  the  quantity  of  the 
respective  grades  In  the  particular  crop  by 


means  of  the  percentages  thus  ascertained. 
These  tests  and  percentages  were  made  by  a 
"grader"  in  the  employ  of  the  firm,  and  under 
the  supervision  of  Forsyth,  and  were  by  the 
grader  entered  in  a  book  known  as  the  "grade 
book,"  which  was  delivered  to  the  bookkeeper 
at  the  close  of  the  season.  The  grades  of  the 
raisins  of  the  two  partners,  however,  were 
entered  only  on  sheets  of  paper  delivered 
with  the  book. 

The  principal  contention  of  Butler  la  that 
his  raisins  were  either  not  correctly  graded 
or  not  graded  at  all ;  that  he  had,  and  should 
have  been  credited  with,  a  large  quantity  of 
the  best  quality  of  raisins,  designated  as 
"5  crown"  and  "8  crown"  clusters,  whereas 
he  was  not  credited  with  any,  and  that  he 
was  credited  with  a  much  larger  quantity  of 
the  poorer  and  least  valuable  grades  of 
raisins  than  he  actually  had,  and  that,  In 
consequence,  the  "proportionate  amount  of 
the  net  receipts"  of  the  total  sale  of  raisins 
for  the  season  allotted  to  him,  according  to 
the  books  of  the  firm,  and  the  test  grading 
made,  was  much  less  than  the  true  amount 
The  findings  were  against  him  on  these  points, 
and  he  claims  that  they  are  not  sustained  by 
the  evidence.  A  vast  amount  of  evidence, 
covering  nearly  700  pages  of  the  printed  tran- 
script, was  introduced  on  this  subject  We 
have  examined  it  carefully,  and  we  are  sat- 
isfied that  there  is  sufficient  evidence  to  sup- 
port the  findings,  not  only  In  this,  but  also 
in  all  other  essential  particulars  In  which  it 
is  claimed  to  be  insufficient  Including  the 
finding  that  the  grading  was  not  fraudulent. 

That  there  were  test  gradings  made  of 
the  raisins  of  Butler  is  established  beyond 
doubt.  There  is  considerable  evidence  tend- 
ing to  show  that  these  gradings  did  not 
fairly  show  the  actual  quantity  of  each  grade. 
There  Is  also  a  good  deal  of  evidence  to  the 
effect  that  It  was  a  fair  and  just  grading. 
The  evidence  being  In  substantial  conflict,  the 
finding  Is  conclusive  on  this  court  The  meth- 
od of  grading  adopted  is  necessarily,  to  some 
extent,  inaccurate,  and  less  satisfactory  than 
a  separation  of  the  entire  crop  into  grades 
and  ascertaining  the  respective  amounts  by 
actual  weighing  of  them  all.  It  was,  how- 
ever, much  less  expensive,  and  there  is  reason 
to  believe  from  the  evidence  as  to  the  manner 
of  carrying  on  the  business  that  It  was  the 
only  practicable  method.  In  any  event  it 
was  the  uniform  method  used  by  the  firm. 
Butler  knew  the  method,  was  fully  advised 
of  the  fact  that  It  was  uniformly  followed, 
and  must  have  expected  that  his  own  raisins 
would  be  graded  In  the  same  way.  He  was 
Informed  of  the  grading  actually  made  of 
his  raisins.  With  this  knowledge,  he  sold 
the  entire  output  himself,  and  thus  made  it 
impossible  thereafter  to  make  any  other  or 
better  grading.  The  court  was  Justified  in 
concluding  that  he  had  consented  to  the 
method  adopted  and  that  no  fairer  grading 
or  adjustment  of  the  matter  was  feasible 
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after  the  goods  were  all  disposed  ot  The 
partnership  agreement  contains  the  following 
provision :  "In  the  event  either  of  the  said 
partners  should  have  handled  and  packed  by 
said  firm  more  of  his  individual  raisins  than 
the  other,  the  surplus  Is  to  be  packed,  handl- 
ed and  sold  at  the  actual  cost  of  the  same 
to  the  said  firm."  The  crop  of  Butler  exceed- 
ed that  of  Forsyth  by  915,899  pounds.  This 
surplus  was  all  of  the  kind  known  as  "loose 
muscatels."  Butler  and  Forsyth  each  signed 
a  "grower's  agreement,"  the  same  as  other 
customers  of  the  firm.  This  agreement  pro- 
vided that  the  firm  should  charge  $10  a  ton 
for  packing  this  grade  of  raisins  in  60-pound 
boxes.  In  casting  the  account,  this  rate  was 
charged  to  each,  so  far  as  the  crops  were 
equal.  But  as  the  surplus  was  to  be  packed 
by  the  firm  at  Its  actual  cost  only,  which  was 
found  to  be  only  $4.50  a  ton,  Butler  was 
not  charged  $4,579.49  for  the  packing  of  his 
surplus  at  $10  a  ton,  but  only  $2,060.77,  the 
actual  cost.  As  not  alone  packing,  but  also 
handling  and  selling,  was  to  be  done  at 
actual  cost,  and  It  was  the  manifest  intent 
of  this  clause  of  the  contract  that  Butler  was 
to  derive  no  advantage  or  profit  from  the 
work  done  by  the  firm  with  respect  to  this 
surplus,  the  referee  made  a  charge  to  Butler 
in  favor  of  the  firm  of  $1,753.80,  which  sum 
he  found  to  be  the  actual  cost  to  the  firm 
of  the  handling  and  selling  of  the  surplus. 
It  was  found  that  the  cost  to  the  firm  of  the 
handling,  packing,  and  selling  of  the  raisins 
at  the  Fresno  house  for  that  year,  exclusive 
of  the  $4.50  a  ton  for  packing,  was  a  sum 
equal  to  6.026  per  cent  of  their  gross  value. 
The  cost  of  any  particular  lot  of  raisins 
would  obviously  be  the  same  percentage  of 
the  gross  value  thereof.  The  gross  value  of 
the  Butler  surplus  was  $29,108.87,  6.026  per 
cent  of  which  is  $1,753.80,  the  amount  charg- 
ed. In  computing  the  total  expenses  of  all 
the  raisins  which  went  to  make  up  this  per- 
centage, there  were  included  all  the  general 
and  Incidental  expenses  ot  the  business,  ex- 
cept certain  specific  charges  for  expense,  such 
as  packing,  commissions,  and  the  like,  which 
were  separately  accounted  for.  This  was  the 
correct  method,  and  was  In  conformity  with 
the  provisions  of  the  contract  above  quoted. 
To  find  the  actual  cost  to  the  firm  of  any 
lot  of  raisins,  It  would  be  necessary  to  ascer- 
tain the  percentage  of  the  general  expense 
properly  chargeable  to  each  pound,  or  to  each 
dollar's  worth  of  the  total  value,  as  was  done 
here.  To  compute  the  cost  at  the  rate  per 
pound  would  not  be  as  favorable  to  Butler, 
or,  at  any  rate  no  more  so,  since  he  had  a 
greater  number  of  pounds  In  proportion  to 
value  than  did  Forsyth.  If  the  firm  had 
packed  no  raisins  except  those  of  the  two 
partners,  and  It  had  been  agreed  that  the 
surplus  of  one  over  the  other  should  be  pack- 
ed at  cost,  it  would  scarcely  be  contended 
that  It  would  not  be  a  fair  adjustment  of 
the  expense  to  make  the  one  having  the  sur- 


plus pay  such  proportion  of  the  general  firm 
expenses  as  the  value  of  his  surplus  bore  to 
the  value  of  the  total  quantity,  leaving  the 
balance  of  such  general  expenses  to  be  borne 
equally.  This,  in  substance,  was  accomplish- 
ed by  the  plan  adopted  by  the  referee.  If 
Butler  were  not  made  to  pay  this  proportion 
of  the  general  expense,  he  would  obtain  the 
services  of  the  firm  in  disposing  of  his  sur- 
plus and  escape  payment  of  his  just  part  of 
the  services  which  he  agreed  to  pay. 

There  is  no  double  charge  In  this  plan  of 
settling  the  account  In  the  matter  of  this 
charge  Butler  stands  to  the  firm  not  as  a 
partner,  but  as  a  customer  or  patron.  The 
amount  he  Is  thus  made  to  pay  goes  into  the 
firm  account  as  part  of  the  receipts  and  to 
that  extent  Increases  the  profits,  of  which 
Butler  receives  one-half.  The  same  items  of 
expense  which  are  taken  In  computing  his 
proper  percentages,  of  course,  appear  again 
In  the  statement  of  the  firm  account,  but  this 
is  in  no  sense  a  double  charge  to  him.  The 
firm  carried  on  seven  packing  houses,  and  the 
raisins  of  the  two  partners  were  all  packed 
at  the  Fresno  house.  All  the  raisins  of  all 
the  houses  were  taken  Into  account  in  ascer- 
taining this  percentage  of  the  general  ex- 
pense to  the  gross  value  of  the  entire  pack ; 
the  expenses  considered  being  for  the  general 
benefit  of  them  all.  It  Is  earnestly  insisted 
that  this  calculation  should  have  been  confin- 
ed to  the  expense  of  the  Fresno  house  alone. 
This  was  done,  so  far  as  the  expenses  In  that 
bouse  could  be  separated.  With  respect  to 
the  expenses  common  to  all,  the  point  Is 
wholly  immaterial.  It  could  have  been  ascer- 
tained in  the  way  contended  for  by  first  as- 
certaining what  portion  of  the  general  and 
common  expense  was  properly  chargeable  to 
the  Fresno  house,  and,  with  that  included, 
computing  Butler's  percentage  on  account  of 
the  surplus  with  reference  to  the  output  and 
expense  of  the  Fresno  house  as  thus  Increas- 
ed. The  result  would  have  been  the  same. 
Soon  after  the  firm  began  business,  Forsyth 
and  Butler  each  began  to  draw  from  the 
firm  large  sums  of  money  for  individual  use. 
The  partnership  articles  provided  that  each 
should  contribute  equally  to  the  capital  and 
share  equally  In  the  profits,  that  it  was  to 
continue  for  one  year,  ending  April  16,  1895, 
and  that  until  the  termination  of  the  year, 
neither  partner  should  draw  from  the  funds 
of  the  firm  any  money  for  Individual  use,  ex- 
cept the  proceeds  of  his  individual  raisins 
delivered  by  him  to  the  firm  to  be  packed  and 
sold.  It  further  provided  that  an  accounting 
should  be  had  at  the  end  of  the  year,  and  each 
should  then  be  allowed  to  draw  his  share 
of  the  profits.  No  such  accounting  was  ever 
made;  but  It  does  not  appear  to  have  been 
more  due  to  the  negligence  or  fault  of  Butler 
than  of  Forsyth  that  It  was  not  done.  The 
referee  took  March  10,  1897,  as  a  proper  date 
for  balancing  the  account  He  charged  each 
partner  with  Interest  on  the  respective  sums 
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drawn  by  him  from  the  firm,  from  the  date 
on  which  It  was  drawn  up  to  March  10, 1887, 
and  from  that  date  to  June  2,  1898,  which 
was  the  time  of  the  trial.  Butler's  Interest 
charge  was  $2,875.19  and  Forsyth's  $2,069.88 ; 
the  excess  against  Butler  being  $805.81.  The 
firm  made  a  profit,  computed  by  the  referee 
at  $23,024.56,  which  was  equally  divided  in 
the  statement  of  the  account  The  interest 
all  went  into  the  profits,  and  hence  Butler 
obtained  a  return  of  one-half  of  the  excess 
of  Interest  charged  against  him  over  that 
charged  to  Forsyth.  If  the  Interest  charge 
Is  Improper,  Butler  Is  Injured  to  the  extent 
of  one-half  of  this  excess,  that  la,  In  the  sum 
of  $402.95.  The  referee  found  that  Butler 
still  owed  the  firm  the  sum  of  $1,818.74,  and 
accordingly  gave  judgment  against  him  in 
favor  of  Forsyth  for  one-half  that  sum,  or 
$909.87,  to  settle  the  account,  which,  of 
course,  Included  this  $402.95,  charged  for  in- 
terest 

Appellant  claims  that  a  charge  of  Interest 
was  Improper  under  the  evidence.  The  state- 
ment bears  many  Indications  of  omissions  of 
parts  of  the  evidence  which  would  probably 
throw  light  upon  the  question  of  interest. 
As  it  stands,  we  are  unable  to  find  sufficient 
evidence  to  justify  a  charge  of  interest  to 
either  partner.  The  rule  concerning  interest 
for  moneys  drawn  from  the  firm  for  Individual 
use  by  the  partners  Is  thus  stated  in  Llndley 
on  Partnership  at  page  891:  "Inasmuch  as 
what  Is  fair  for  one  partner  is  so  for  another 
and  the  firm,  when  debtor,  is  charged  with 
Interest  it  seems  to  follow  that  If  one  part- 
ner is  Indebted  to  the  firm,  either  In  respect 
of  money  borrowed  or  in  respect  of  balances 
In  his  hands,  he  ought  to  be  charged  with 
interest  on  the  amount  so  owing,  even  though 
on  the  balance  of  the  whole  account  a  sum 
might  be  due  him.  Except  however,  where 
there  has  been  a  fraudulent  retention,  or  an 
Improper  application,  of  money  of  the  firm,  it 
is  not  the  practice  of  the  court  to  charge  a 
partner  with  interest  on  money  of  the  firm 
in  his  hands;  for  example,  under  ordinary 
circumstances,  a  partner  Is  not  charged  with 
interest  on  sums  drawn  out  by  him,  or  ad- 
vanced to  him."  There  is  no  evidence  that 
Butler  fraudulently  retained  money  of  the 
firm.  So  far  as  the  evidence  Indicates  any- 
thing on  the  subject,  It  seems  to  be  the  fact 
that  each  partner  drew  approximately  enough 
money  from  the  firm  funds  to  pay  what  was 
or  would  be  owing  to  him  on  account  of  his 
crop  of  raisins  and  the  balance  due  him  on 
account  of  his  half  of  the  profits,  and  that 
presumably  by  Inadvertence,  the  account  not 
having  been  stated,  Butler  drew  about  $1,000 
more  than  his  proper  share.  If  this  Is  the 
true  condition  of  the  account  Butler  should 
be  charged  with  interest  on  the  overdraft 
from  the  time  he  drew  It  down  to  the  time 
of  settlement  But  this  would  not  require 
any  charge  to  Forsyth,  nor  would  It  account 
for  the  large  amount  charged  to  Butler  for 


interest  an  amount  more  than  double  his 
overdraft  Butler  had  charge  of  the  books 
of  the  firm,  and  it  was  his  duty  to  attend 
to  the  bookkeeping.  He  could  not  excuse  the 
overdraft  by  the  fact  that  the  account  had 
not  been  stated.  It  was  his  duty  to  state 
the  account  or  show  good  reason  for  his 
Inability  to  do  so.  Hence  he  should  pay  in- 
terest on  the  overdraft. 

Nor  is  there  any  substantial  evidence  of 
an  Improper  application  of  the  money  drawn. 
The  articles  forbid  the  drawing  of  money  by 
either  partner  during  the  year,  and  if  it  had 
been  drawn  without  other  reason  than  the 
fact  of  his  being  a  partner,  there  would  have 
been  an  Improper  application  of  firm  money 
by  each  partner.  But  in  addition  to  being 
a  partner,  each  member  of  the  firm  stood 
In  the  relation  of  a  patron  of  the  firm.  Each 
sold  to  the  firm  a  large  quantity  of  raisins 
which  the  firm  packed  and  sold  for  his  ac- 
count, the  proceeds  of  which  would  be  owing 
to  him  as  soon  as  sales  were  made  and  would 
be  due  as  soon  as,  under  the  growers'  agree- 
ment settlement  was  to  be  made.  It  seems 
that,  for  the  most  part,  the  money  was 
drawn  against  this  packing  account,  and 
that  it  was  in  the  nature  of  an  advancement 
by  the  firm  to  the  grower  on  account  of  the 
crop  received.  It  was  the  custom  of  the  firm 
to  make  such  advancements  to  the  other 
growers  whose  raisins  it  packed,  and  it  is 
to  be  inferred,  in  the  absence  of  anything 
to  the  contrary,  that  these  sums  drawn  by 
the  partners,  respectively,  were  for  the  same 
purpose.  It  may  be  that  It  was  the  custom 
to  charge  the  grower  interest  upon  these  ad- 
vances until  the  end  of  the  year,  when  a 
settlement  was  to  be  made  with  them.  If 
so,  it  would  be  proper  to  charge  like  Interest 
to  each  of  the  partners  for  the  same  period. 
But  as  settlement  was  due  in  April,  1895,  so 
far  as  appears  (the  record  does  not  satis- 
factorily show  when  the  raisins  packed  by 
the  firm  were  sold),  and  as  it  was  the  duty 
of  the  firm  to  make  settlement  promptly,  no 
interest  could  justly  be  charged  after  a  set- 
tlement was  due  for  the  raisins  sold.  The 
evidence,  however,  does  not  show  whether  it 
was,  or  was  not,  the  custom  to  charge  in- 
terest upon  advances  to  customers.  So,  also, 
if  it  had  been  proven  that  the  firm  borrowed 
money  with  which  to  carry  on  its  business 
and  was  paying  interest  thereon  at  the  time 
of  these  advances,  then,  of  course,  each  part- 
ner should  be  required  to  pay  interest  on 
sums  drawn  out  by  him  as  a  partner  from 
the  time  of  drawing  until  the  money  became 
properly  payable  to  him  on  final  settlement 
or  on  striking  a  balance  of  profits.  The  fact 
that  the  partnership  agreement  shows  that 
the  firm  had  made  provision  for  borrowing 
money,  and  the  fact  that  money  seems  to 
have  been  drawn  out  before  it  would  seem 
possible  that  any  sales  cou'd  have  been  made 
whereby  money  could  have  been  received 
from  that  source,  all  Indicate  that  money 
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may  bare  been  borrowed,  but  still  there  Is 
no  evidence  that  money  actually  was  bor- 
rowed, and  the  money  drawn  may  have  been 
previously  paid  In  by  the  partners.  Each 
partner  became  entitled  to  the  money  drawn 
as  advances  on  the  crop,  as  soon  as  a  settle- 
ment  was  due  after  tbe  raisins  were  all  sold, 
and  no  interest  should  have  been  charged  on 
the  advances  after  that  time.  Tbe  interest 
was  computed  for  more  than  three  years,  in- 
stead of  only  for  a  part  of  one  year,  as 
would  have  been  the  case  in  the  event  stated. 
Both  were  evidently  drawing  against  both 
tbe  profits  and  the  amounts  due  them  from 
the  Arm  for  raisins  sold.  Butler  had  by  far 
the  largest  crop  and  accordingly  drew  the 
most  money.  The  charge  of  Interest  against 
him  is  consequently  greater  than  that  against 
Forsyth.  He  could  not  complain  of  this  dif- 
ference so  long  as  interest  was  Justly  charge- 
able to  him  under  an  agreement  to  pay  in- 
terest on  advances.  But  the  continuance  of 
the  interest  after  his  money  was  due  him 
would  be  an  injustice  to  him  to  that  extent 
We  are  unable  to  make  any  proper  ad- 
justment of  this  matter  as  the  record  stands. 
It  will  be  necessary  to  retry  this  issue.  Evi- 
dently this  was  not  considered  an  important 
question  upon  this  appeal.  Indeed,  we  bad 
some  doubts  whether  it  could  be  considered 
at  all  upon  the  record  presented.  The  motion 
for  a  new  trial  was  made  upon  the  minutes 
•  of  the  court,  and  was  denied  on  December  17, 
1900.  The  notice  of  motion  contained  volu- 
minous specifications  as  to  the  insufficiency 
of  the  evidence.  There  is  nothing  in  the 
record  to  show  whether  any,  or,  if  any, 
which,  of  the  grounds  of  the  motion  men- 
tioned In  the  notice  of  intention  were  "ar- 
gued before  the  court  for  a  new  trial."  See 
Code  Civ.  Proc.  §  661.  Ordinarily  It  wouid 
perhaps  be  presumed  that  the  grounds  men- 
tioned in  the  minute  order  were  all  argued. 
There  would  be  no  doubt  of  this  in  the  pres- 
ent case  were  it  not  for  the  fact  that  the  state- 
ment on  appeal,  settled  in  December,  1902, 
two  years  after  the  motion  was  denied,  does 
not  anywhere  state,  or  imply,  that  it  con- 
tains all  the  evidence  pertaining  to  all  the 
grounds  argued  before  the  court,  or  relating 
to  the  specifications  set  forth  In  the  notice  of 
intention;  but  on  the  subject  of  what  evi- 
dence is  Included  therein  contains  this  state- 
ment only:  "The  foregoing  Is  the  substance 
of  the  testimony  In  relation  to  the  grading, 
classification,  and  quality  of  the  raisins  re- 
ceived and  packed  at  the  Fresno  packing 
house  of  Butler  &  Forsyth  during  the  season 
of  1894,  Including  the  raisins  delivered  by 
the  firm  of  Butler  &  Forsyth."  There  are 
many  things  to  Indicate  that  nothing  else 
was  Intended  to  be  Included.  The  respond- 
ent does  not  raise  the  objection,  and  be- 
cause of  his  acquiescence  we  have  resolved 
the  doubt  in  favor  of  the  appellant  But 
under  all  these  circumstances  and  others 
which  we  have  not  stated,  we  think  the  ap- 
pellant should  not  recover  the  costs  of  ap- 
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peal.  The  case  la  in  equity,  and  costs  are 
discretionary  both  in  the  trial  court  and  in 
the  appellate  court 

We  do  not  consider  it  necessary  to  notice 
the  errors  of  law  urged  so  very  briefly  by  the 
appellant.  None  of  them  affect  the  merits 
of  the  case.  The  rulings  were  either  correct 
or  harmless. 

It  is  ordered  that  the  judgment  to  the 
amount  of  $506.42,  be  affirmed;  that  it  be 
reversed  as  to  the  excess  over  that  amount; 
that  the  order  denying  the  motion  for  new 
trial  be  affirmed,  except  as  to  the  question 
of  the  charges  of  Interest  to  the  respective 
partners  In  the  statement  of  the  account  be- 
tween them;  that  as  to  that  issue  the  order 
be  reversed  and  the  cause  remanded  to  tbe 
court  below  for  trial  of  that  issue  alone; 
and  that  the  superior  court  proceed  to  take 
such  further  evidence  as  may  be  necessary, 
and  as  may  be  offered  upon  the  issue  afore- 
said and  determine,  in  accordance  with  this 
opinion,  the  proper  charges  on  account  of 
such  interest  and  render  an  additional  judg- 
ment accordingly,  and  that  neither  party  re- 
cover of  the  other  bis  costs  upon  this  appeal. 

We  concur:  SLOSS,  J.;  LORIGAN,  J.; 
McFARLAND,  J.;  HEXSHAW,  J. 
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BIEBER  v.  LAMBERT  et  al.    (Sac.  1,486.) 

(Supreme  Court  of  California.    Dec.  10,  1907. 
Rehearing  Denied  Jan.  9,  1908.) 

1.  Pttblic  Lands— School  Lands— Sale  bt 
State— Conflicting  Pubchasebs. 

Plaintiff's  application  to  purchase  state 
nonagri cultural  timbered  land  was  in  due  form, 
except  that  there  was  a  defect  in  the  description, 
whereby  it  appeared  that  one  tract  of  40  acres, 
the  N.  E.  %  of  the  N.  W.  was  twice  de- 
scribed, making  the  application  seem  to  cover 
about  360  acres,  though  calling  for  400.  The 
Surveyor  General  returned  the  application,  stat- 
ing as  the  reason  that  it  called  "for  the  N.  W. 
%  and  the  N.  E.  %  of  the  N.  W.  There- 
after defendant's  transferror  applied  to  pur- 
chase 560  acres  in  the  same  section,  including 
all  the  land  covered  by  plaintiff's  application. 
Plaintiff  then  offered  another  application  to  pur- 
chase 400  acres,  wherein  the  description  was  the 
same  as  in  his  first  application,  except  that  the 
words  "N.  E.  %  of  the  S.  W.  14"  were  substi- 
tuted for  the  words  "N.  E.  V4  of  the  N.  W. 
thus  making  a  good  description  for  400  acres, 
in  which  application  the  original  date  of  veri- 
fication was  inserted,  instead  of  the  true  date. 
A  certificate  of  purchase  was  issued  to  defend- 
ant's transferror,  and  it  did  not  appear  that  at 
the  time  she  made  her  application  or  the  pur- 
chase money  was  paid  and  certificate  issued  Bhe 
had  notice  of  plaintiff's  attempted  application 
prior  to  her  own,  and  plaintiff  did  not  occupy 
the  laud.  Held,  that  defendant's  transferror 
had  the  better  right,  the  state  by  its  laws  offer- 
ing such  lands  to  the  person  who  first  makes 
proper  application,  and  one  who  by  his  neglect 
or  mistake  makes  an  imperfect  application,  and 
whose  application  for  that  reason  is  not  receiv- 
ed, being,  by  that  law,  afforded  no  protection 
as  against  another  who  makes  a  proper  applica- 
tion, which  is  received  before  the  first  person 
has  again  presented  his  application  in  amended 
form,  except  in  cases  where  such  first  person 
was  occupying  the  land  before  the  second  person 
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made  application  therefor.   Pol.  Code,  ||  3495, 

3497. 

2.  Same. 

Plaintiff's  first  application  was  not  good  for 
360  acres  of  the  400  acres  he  applied  for. 

3.  Baste— Pbiobitt  of  Right. 

The  rule  applicable  to  conflicting  purchas- 
ers of  state  nonagricultural  timbered  land  is 
that,  other  things  being  equal,  he  whose  applica- 
tion is  first  in  time  is  first  in  right. 

4.  Same— Pleading. 

Where  a  contest  under  Pol.  Code,  18  8414, 
3415,  concerning  the  rights  of  the  respective 
parties  to  buy  state  nonagricultural  timbered 
land,  is  brought  by  the  one  who  first  filed  a 
proper  application,  the  statement  of  facts,  show- 
ing  that  the  land  was  subject  to  sale,  that  he 
Is  a  qualified  purchaser,,  that  he  has  made  and 
filed  due  application  to  purchase,  that  defendant 
claims  under  a  subsequent  application,  and  that 
the  order  of  reference  has  been  made,  sufficient- 
ly shows  his  own  right,  and  he  need  not  allege 
other  facta  to  show  that  defendant  was  not  en- 
titled to  purchase  or  that  his  application  is 
void ;  but,  where  the  contest  is  brought  by  the 
person  whose  application  is  second  in  point  of 
time,  In  order  to  show  that  there  is  any  contest 
to  try,  he  must  aver  that  there  is  a  claim  under 
an  adverse  application,  and  if  he  alleges  that  it 
was  filed  prior  to  his  own,  and  it  is  not  defective 
on  its  face,  he  must  overcome  the  presumption 
in  its  favor,  arising  from  such  priority,  by  aver- 
ment and  proof  of  some  fact  establishing  its  in- 
validity. 

5.  Same. 

Under  Pol.  Code,  f  8514,  making  a  certif- 
icate of  purchase  of  state  land  prima  facie  evi- 
dence of  title,  a  certificate  is  sufficient,  if  not 
controverted,  to  establish  the  right  of  the  holder 
so  far  as  necessary  to  prevent  a  judgment  es- 
tablishing a  subsequent  claim. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Public  Lands,  §  305.] 

In  Bank.  Appeal  from  Superior  Court, 
Lassen  County;  P.  A.  Kelley,  Judge. 

Action  by  Nathan  Bieber  against  Ada  Lam- 
bert and  the  Central  Trust  Company  under 
Pol.  Code,  SS  3414,  3415,  to  determine  the 
rights  of  the  respective  parties  to  buy  school 
lands  of  the  state.  Judgment  for  plaintiff, 
and  the  trust  company  appeals.  Reversed. 

Rehearing  denied;  Beatty,  C.  J.,  dissenting. 

J.  B.  Pardee  (A.  B.  Bolton,  of  counsel),  for 
appellant.  R.  M.  Rankin,  for  respondent 
W.  A.  Gett,  amicus  curiae. 

SHAW,  J.  This  is  an  appeal  from  a  judg- 
ment in  favor  of  plaintiff  In  a  contest  con- 
cerning the  rights  of  the  respective  parties 
to  buy  school  lands  from  the  state,  Instituted 
under  the  provisions  of  sections  3414  and 
3415  of  the  Political  Code.  Ada  Lambert 
made  application  to  purchase  the  lands,  ob- 
tained a  certificate  therefor,  and  transferred 
the  same  to  the  Central  Trust  Company  be- 
fore the  action,  in  pursuance  of  the  Surveyor 
General's  order  of  reference,  was  begun.  The 
trust  company  claims  only  as  her  successor  In 
Interest  She  was  duly  served  with  summons 
in  the  action,  but  failed  to  appear,  and  her 
default  was  duly  entered.  The  trust  company 
answered,  and  appeared  at  the  trial,  but  in- 
troduced no  evidence  in  support  of  the  right 
of  Ada  Lambert  or  in  opposition  to  the  plain- 
tiff. The  only  question  presented  Is  the  suf- 
ficiency of  the  evidence,  In  connection  with 


the  facts  admitted  by  the  pleadings,  to  sup- 
port certain  of  the  findings  and  the  judgment 
There  Is  no  conflict  in  the  evidence.  The 
facts  are  as  follows :  The  land  Is  situated  in 
Bection  30,  township  35  N.,  range  9  B.,  Mt 
Diablo  meridian,  and  is  nonagricultural  tim- 
bered land.  On  May  13, 1903,  Nathan  Bieber 
sent  by  mail  to  the  Surveyor  General  at 
Sacramento  his  verified  application  to  pur- 
chase 400  acres  of  said  section.  The  applica- 
tion was  in  due  form,  except  that  there  was 
a  defect  or  ambiguity  in  the  description  of 
the  land  applied  for,  whereby  It  appeared 
that  one  tract  of  40  acres,  the  N.  E.  %  of  the 
N.  W.  was  twice  described,  and  the  ap- 
plication seemed  to  cover  but  360  acres, 
though  calling  for  400  acres.  The  description 
was  as  follows:  "The  N.  W.  the  W.  % 
of  the  N.  E.       the  S.  E.  %  of  the  N.  B. 

the  N.  %  of  the  S.  E.  and  the  N.  E. 
%  of  the  N.  W.  %  of  section  36,  Tp.  35,  N. 
R.  9,  B.,  M.  D.  M.,  containing  four  hundred 
acres,"  The  Surveyor  General  received  the 
application  on  May  15,  1903,  and  on  May  20, 
1903,  returned  It  by  mail,  accompanied  by  a 
letter  to  Bieber,  stating  that  It  was  returned 
"for  the  reason  that  your  application  calls 
for  the  N.  W.  %  and  N.  E.  %  of  N.  W.  %" 
of  the  section.  The  complaint  alleges,  and 
the  court  finds,  that  It  was  thereby  returned 
by  the  Surveyor  General  to  Bieber  "for  cor- 
rection"; but  there  Is  no  evidence  that  the 
Surveyor  General  at  the  time  made  any  sug- 
gestion to  that  effect  In  a  letter  written 
by  him  to  Bieber  on  November  5,  1903,  the 
Surveyor  General  says  that  the  original  ap- 
plication was  returned  to  Bieber  for  correc- 
tion, and  this  is  all  the  evidence  on  the  sub- 
ject On  May  27, 1903,  Ada  Lambert  present- 
ed to  the  Surveyor  General  her  application 
and  affidavit  to  purchase  from  tbe  state  560 
acres  of  the  same  section,  including  all  the 
land  covered  by  Bleber's  application  of  May 
13th,  and  also  the  entire  S.  W.  %  thereof,  as 
well  as  the  remaining  40  acres  of  the  N.  B. 

This  application  was  on  the  same  day  re- 
ceived by  the  Surveyor  General  and  by  him 
filed  In  his  office  and  numbered  4,237.  On 
May  28,  1903,  Bieber  offered  to  the  Surveyor 
General  another  application,  duly  verified,  to 
purchase  400  acres  of  the  section,  and  the 
same  was  thereupon  received  and  filed,  and 
numbered  4,240.  The  description  of  land  In 
this  application  was  the  same  as  that  In  his 
first  application  except  that  the  words,  "N. 
E.  %  of  the  S.  W.  were  substituted  for 
the  words,  "N.  E.  %  of  the  N.  W.  thus 
making  a  good  description  of  400  acres  of 
land.  The  application  was  apparently  veri- 
fied on  May  13, 1903,  but  Bieber  testified,  and 
the  court  finds,  that  it  was  In  fact  verified 
on  May  23,  1903.  Bieber  testified  that  this 
application  was  made  as  a  correction  and 
amendatory  to  his  application  of  May  13, 
1903.  There  is  nothing  In  the  application  of 
May  28th  to  show  such  intent,  unless  it  may 
be  inferred  from  the  fact  that  the  original 
date  of  verification  was  Inserted  Instead  of 
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the  true  date.  There  la  no  other  evidence 
that  the  Surveyor  General  was  informed  that 
the  second  application  was  intended  as  an 
amendment  of  the  first  The  order  of  ref- 
erence, introduced  in  evidence  by  plaintiff, 
makes  no  mention  of  Bieber's  first  applica- 
tion, but  recites  only  the  two  applications, 
the  one  of  May  27, 1903,  by  Ada  Lambert,  and 
the  other  by  Nathan  Bieber  on  May  28,  1903. 
It  further  states  that  the  application  of  Ada 
Lambert  was  approved  on  November  27, 1903, 
and  that  on  January  20,  1904,  certificate  of 
purchase  No.  4,676  was  issued  to  her  for  the 
land  she  applied  for.  The  complaint  alleges 
that  payment  of  the  full  purchase  price  was 
made  upon  the  Ada  Lambert  application  and 
a  certificate  of  purchase  issued  to  her  by 
the  Surveyor  General.  The  answer  admits 
these  allegations,  and  they  therefore  stand 
as  established  facts  in  the  case. 

The  complaint  is  in  two  counts.  The  first 
count  is  based  on  the  theory  that  the  second 
application  of  Bieber  is  to  be  treated  as  an 
amendment  of  that  of  May  13th,  and  that  his 
rights  are  the  same  as  if  the  second  had  been 
filed  on  May  15th,  the  day  the  first  applica- 
tion wag  received  by  the  Surveyor  General. 
The  second  count  does  not  mention  the  first 
application,  but  rests  upon  that  of  May  28th 
alone,  and  avers  that  some  of  the  facts  stat- 
ed in  the  prior  application  of  Ada  Lambert 
are  false  and  her  entry  consequently  void, 
and  upon  that  ground  claims  the  better  right 
as  against  her  and  her  successor.  The  judg- 
ment is  that  Bieber,  under  his  application  of 
May  28,  1903,  is  entitled  to  purchase  the  400 
acres  of  land  therein  described,  that  the  Sur- 
veyor General  must  approve  the  same;  that 
the  defendants  are  not,  and  never  have  been, 
entitled  to  purchase  said  400  acres,  or  any 
part  thereof;  and  that,  as  to  said  land,  the 
application  of  Ada  Lambert  and  the  certifi- 
cate of  purchase  Issued  to  her  are  void. 

1.  It  Is  not  claimed,  and  it  does  not  appear, 
that  Ada  Lambert,  at  the  time  she  made  her 
application  and  paid  the  fees  therefor,  nor  at 
the  time  the  purchase  money  for  the  land  was 
paid  aud  the  certificate  of  purchase  issued 
to  her,  had  any  notice  or  knowledge  of  the 
attempt  of  the  plaintiff  to  file  his  application 
of  May  13th,  prior  to  the  filing  of  her  applica- 
tion, on  May  27th.  We  are  unable  to  perceive 
any  sufficient  ground  or  reason  for  declaring 
his  right,  by  reason  of  that  attempt,  to  be 
superior  to  hers.  The  land  is  timbered  school 
land,  unfit  for  cultivation,  and  Bieber  did  not 
settle  upon  or  take  possession  of  it  His 
application  was  for  more  than  320  acres,  the 
largest  quantity  of  tillable  land  that  can  be 
purchased  from  the  state  by  one  person.  He 
did  not  apply  as  a  settler,  nor  claim  to  have 
occupied  the  land,  but  applied  to  buy  it  as 
vacant,  nonagricultural  school  land.  The 
state,  by  its  laws,  offers  such  lands  for  sale 
to  the  qualified  person  who  first  makes  a 
proper  application  for  It,  and  one  who,  by  his 
own  neglect  or  mistake,  makes  an  imperfect 
and  uncertain  application  to  purchase  a  body 


of  such  land,  and  whose  application  the 
agents  of  the  state,  for  that  reason,  refuse  to 
receive  or  file,  Is  by  that  law  afforded  no 
protection  and  given  no  priority  of  right,  as 
against  another  qualified  person  who  makes 
a  proper  application  for  the  same  land, 
which  is  received  and  filed  before  the  first 
person  has  again  presented  his  application  In 
an  amended  and  perfect  form,  except  in  cases 
where  such  first  person  was  occupying  the 
land  before  the  second  party  made  applica- 
tion therefor.  Pol.  Code,  §§  3495,  3497.  If 
the  plaintiff  had  made  a  proper  application 
and  the  Surveyor  General  had,  without  suf- 
ficient cause,  rejected  It  or  refused  to  receive 
and  file  It,  possibly  the  plaintiff  could  claim 
a  prior  and  superior  right  to  purchase  against 
a  second  applicant,  although  he  did  not  occu- 
py the  land  and  such  second  applicant  was  ig- 
norant of  his  offer  to  make  a  filing.  We  need 
not  decide  as  to  this,  for  the  plaintiffs  ap- 
plication was  uncertain  and  ambiguous  with 
respect  to  the  land  he  sought  to  purchase,  and 
there  was  good  reason  for  rejecting  it  on  that 
ground.  He  has  no  equitable  grounds  upon 
which  to  claim  that  Ada  Lambert's  prior  ap- 
plication should  not,  if  otherwise  lawful,  give 
her  priority  of  right.  There  is  some  conten- 
tion that  the  plaintiff's  application  was  good 
for  360  acres  of  the  400  acres  he  applied  for, 
although  one  tract  of  40  acres  was  twice  de- 
scribed therein,  and  that  the  Surveyor  Gen- 
eral should  have  received  and  filed  It  as  an 
application  for  the  laud  actually  and  properly 
described.  There  Is  no  merit  In  this  claim. 
The  description  was  uncertain.  There  was 
no  means  of  ascertaining  therefrom  what 
other  40-acre  subdivision  the  plaintiff  intend- 
ed to  describe  Instead  of  or  in  addition  to 
that  described  twice,  nor  wherein  the  mistake 
lay,  nor  of  determining  that  he  was  willing 
to  take  less  than  400  acres.  The  reasonable 
and  proper  course  was  to  return  his  applica- 
tion with  a  statement  of  the  defect  It  fol- 
lows that  the  judgment  was  not  authorized 
under  the  first  count  of  the  complaint 

2.  In  the  second  count  the  false  statements 
made  by  Ada  Lambert  in  her  application 
were  particularly  alleged  to  be  those  to  the 
effect  that  she  was  a  citizen  of  the  United 
States,  a  resident  of  this  state;  that  there 
was  no  occupation  of  the  land  adverse  to  any 
that  she  had;  that  she  desired  to  purchase  it 
as  school  land,  and  solely  for  her  own  benefit; 
and  that  she  had  made  no  contract  or  agree- 
ment to  sell  the  same,  and  it  was  alleged  that 
her  certificate  was  therefore  void.  The  an- 
swer of  the  trust  company  joined  Issue  upon 
these  allegations,  and  alleged  the  qualifica- 
tions and  prior  right  of  Ada  Lambert  to  pur- 
chase, claiming  as  her  assignee.  The  court 
found  that  her  statements  in  the  application 
that  she  desired  to  buy  the  land  as  school 
land  and  solely  for  her  own  use  and  benefit, 
and  had  made  no  contract  or  agreement  to 
sell  the  same  were  false.  This  finding  Is 
challenged  by  a  specification  that  it  is  unsup- 
ported by  the  evidence.  We  find  no  evidence 
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In  the  record  to  sustain  It,  and  consequently 
It  must  be  excluded  from  our  consideration  as 
a  foundation  for  the  judgment 

The  principal  contention  of  the  respondent 
Is  that  In  land  contests  of  this  character  each 
claimant  must  become  an  actor,  and  must, 
by  an  appropriate  pleading,  state  to  the  court 
the  facts  necessary  to  give  him  a  prior  right 
to  purchase  the  land  and  must  support  his 
allegations  In  that  behalf  by  proof,  and  that. 
If  he  falls  to  introduce  any  evidence,  he  must, 
In  all  cases,  fail  of  any  relief,  and  judgment 
must  go  against  him  in  any  event,  and  tbat, 
If  the  adverse  party  produces  proof  that  he 
made  an  application  in  due  form,  and  that  he 
was  a  qualified  purchaser,  the  right  of  such 
adverse  party  to  purchase  must  be  adjudged 
accordingly,  although  his  application  may  be 
subsequent  In  time  to  that  of  the  other  party, 
and  no  proof  be  made  showing  the  Invalidity 
of  the  previous  application  or  the  lack  of 
qualification  of  the  previous  applicant.  There 
are  cases  to  which  this  rule  wonld  apply,  but 
this  case  is  not  of  that  character.  As  before 
stated,  this  land  Is  not  suitable  for  cultiva- 
tion and  no  applicant  therefor  need  be  an  oc- 
cupant or  actual  settler,  and  in  this  case  nei- 
ther party  claimed  to  be,  or  was,  an  occupant. 
The  state  holds  such  lands  for  sale  and  the 
rule  clearly  applicable  to  conflicting  pur- 
chasers is  that,  other  things  being  equal,  he 
who  is  first  in  time  Is  first  In  right.  After 
the  order  of  reference  is  made,  either  party 
may  bring  an  action  to  determine  the  better 
right.  It  Is  always  necessary  for  the  party 
bringing  the  action  to  state  facts  which  will 
show  that  there  is  an  adverse  claim  which 
creates  a  contest.  Polk  v.  Sleeper,  143  Cal. 
71,  76  Pac.  819.  If  the  action  Is  brought  by 
the  one  who  first  filed  a  proper  application 
for  this  class  of  land,  the  statement  of  facts 
showing  that  the  land  was  subject  to  sale, 
that  he  is  a  qualified  purchaser,  that  he  has 
made  and  filed  due  application  to  purchase, 
that  the  defendant  claims  under  a  subsequent 
application,  and  that  the  order  of  reference 
has  been  made  will  sufficiently  show  his  own 
right  and  the  inferiority  of  the  right  of  the 
defendant,  and  he  need  not,  unless  he  chooses 
to  do  so,  allege  other  facts  to  show  that  de- 
fendant was  not  entitled  to  purchase,  or  that 
his  application  Is  void  by  reason  of  false 
statements  or  other  causes.  Where  in  such 
a  case  he  rests  upon  proof  of  his  own  right 
and  the  subsequent  application  of  the  defend- 
ant, and  the  defendant  offers  no  proof  in  sup- 
port of  his  own  case,  the  plaintiff  is  clearly 
entitled  to  judgment;  for  his  application,  be- 
ing first  in  time,  Is  prima  facie  first  in  right 
and  the  defendant's  subsequent  application  is 
presumptively  void. 

But,  where  the  action  is  begun  by  the  per- 
son whose  application  Is  second  in  point  of 
time,  the  conditions  are,  or  nay  be,  reversed. 
In  order  to  show  that  there  is  any  contest  to 
try,  he  must  aver  that  there  is  a  claim  un- 
fler  an  adverse  application.  If  be  alleges  that 
this  was  filed  prior  to  his  own,  and  it  is  not 

93P.-7 


defective  on  Its  face,  he  must  overcome  the 
presumption  In  its  favor  arising  from  such 
priority  by  averment  and  proof  of  some  fact  or 
facts  establishing  Its  invalidity.  If  his  own 
proof  shows  a  prior  application  by  the  other 
party  and  the  issuance  of  a  certificate  there- 
on by  the  Surveyor  General  and  no  defect  or 
invalidity  appears  on  the  face  of  these  papers, 
and  no  outside  evidence  is  given  to  Impeach 
them,  such  plaintiff  must  fail.  The  first  ap- 
plicant Is  required  to  make  a  sworn  state- 
ment showing  his  qualifications  as  a  purchas- 
er, and  it  is  only  after  this  has  been  done 
that  the  Surveyor  General  has  authority  to 
issue  his  certificate.  The  presumptions  tbat 
the  law  has  been  obeyed,  that  the  first  appli- 
cant is  innocent  of  the  crime  of  perjury,  and 
that  official  duty  has  been  properly  performed 
come  to  the  aid  of  the  defendant.  In  the  ab- 
sence of  controverting  proof,  these  presump- 
tions will  prevail.  The  certificate  is  made 
prima  facie  evidence  of  title  In  the  holder. 
Pol.  Code,  §  3514.  It  Is  not  conclusive,  of 
course.  In  a  contest  of  this  character  (McFaul 
v.  PfanKuch,  98  Cal.  402,  33  Pac.  397),  and 
perhaps  In  this  class  of  cases  its  prima  facie 
force  is  no  greater  than  that  which  arises 
from  the  presumption  above  mentioned;  but 
it  Is  at  least  sufficient,  if  not  controverted,  to 
establish  the  right  of  the  holder,  so  far  as 
may  be  necessary  to  prevent  the  plaintiff 
from  obtaining  judgment  establishing  the  sub- 
sequent claim,  and  to  require  judgment  that 
plaintiff  take  nothing  by  the  action. 

The  cases  of  Lane  v.  Pferdner,  56  Cal.  122, 
Gilson  v.  Robinson,  68  Cal.  543,  10  Pac.  193, 
Garfield  v.  Wilson,  74  Cal.  178,  15  Pac.  620, 
and  Prentice  v.  Miller.  82  Cal.  573,  23  Pac. 
189,  are  cited  in  support  of  the  proposition 
that  either  party  to  such  contest  must  fail  if 
he  does  not  prove  his  qualifications  as  a  pur- 
chaser, and  the  truth  of  any  fact  stated  in 
his  application  and  alleged  by  the  other  party 
to  be  false.  In  Lane  v.  Pferdner  the  ques- 
tion of  the  effect  of  the  lack  of  any  evidence 
on  behalf  of  a  defendant  is  discussed  and  de- 
cided. It  was  held  that  he  has  the  burden 
of  proof  to  establish  the  averments  of  bis  an- 
swer to  the  effect  that  he  is  qualified  to  pur- 
chase. In  that  case,  however,  it  does  not  ap- 
pear that  there  was  any  proof  of  facts  by  the 
plaintiff,  or  any  facts  admitted  by  the  plead- 
ings, which  would  have  the  effect  of  estab- 
lishing the  defendant's  claim  and  a  prima 
facie  prior  right  in  defendant,  as  is  the  case 
here.  If  in  this  case  the  plaintiff  had  merely 
alleged  that  the  defendants  claimed  a  right 
to  purchase  which  was  Inferior  to  that  of 
plaintiff,  and  tbat  Ada  Lambert  was  not  a 
qualified  purchaser  and  had  made  the  false 
statements  as  found,  and  had  rested  bis  case 
after  proving  his  own  right,  as  the  plaintiff 
did  In  Lane  v.  Pferdner,  without  proving  or 
averring  facts  showing  a  prior  right  In  de- 
fendants, the  decision  in  that  case  would  con- 
trol, and  judgment  would  properly  go  for  the 
plaintiff,  if  defendants  Introduced  no  evi- 
dence.  But  the  case  is  different  here,  and  is 
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governed  by  the  rule  stated  In  Polk  v.  Sleep- 
er, 143  Cal.  73,  76  Pac.  819,  to  the  effect  that, 
where'  a  plaintiff  In  such  a  contest  by  his 
pleading  or  proof  shows  a  prima  fade  prior 
right  In  the  defendant,  he  most  go  farther 
and  show  some  "fact,  matter,  or  thing  that 
would  invalidate  the  defendant's  certificate 
of  purchase."  The  ordinary  rules  of  plead- 
ing, practice,  and  evidence  are  to  be  followed 
In  these  contests  (Hinckley  v.  Fowler,  43  Cal. 
64),  and  for  the  purpose  of  defeating  the 
plaintiff's  claim  the  defendant  may  rely  on 
proof  made  by  the  plaintiff  and  facts  ad- 
mitted by  the  pleading,  as  in  other  actions. 

The  other  cases  cited  by  respondent  are  not 
applicable  to  the  precise  point  here  under 
consideration.  They  merely  announce  the 
general  doctrine  that  each  party  is  an  actor, 
and  must  allege  and  prove  his  own  case. 
Nothing  is  said  in  regard  to  the  effect  of  facts 
admitted  by  the  pleadings,  or  proof  in  his 
favot  vhlcb  may  be  made  by  his  adversary. 

The  judgment  is  reversed. 

We  concur:  ANGE LLOTTI,  J.;  McFAB- 
LAND,  J.;  HEN  SHAW,  J.;  IX)  RIG  AN,  J. 


(152  Cal.  415) 

GREENWOOD  et  al  v.  BEELER, 
(S.  F.  8,766.) 
(Supreme  Court  of  California.    Dec.  2,  1907.) 

Vendob  and  Purchases — Contbact  —  Modi- 
fication bt  Agreement. 

A  written  agreement  was  made  by  a  land- 
owner by  which  he  sold  it,  the  purchaser  to  pay 
a  certain  sum  down  and  the  balance  in  monthly 
installments,  with  interest,  title  to  be  conveyed 
on  full  payment.  Held,  that  a  subsequent  parol 
contract,  by  which  the  vendor  agreed  to  advance 
to  the  purchaser  money  to  build  a  house  on  the 
land,  the  purchaser  to  increase  his  monthly  pay- 
ments under  the  written  contract,  and  that  later 
a  written  contract  should  be  drawn  up  to  secure 
the  Increased  loan,  could  not  be  considered  a 
rescission  of  the  original  written  agreement 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  Frank 
J.  Murasky,  Judge. 

Action  by  F.  M.  Greenwood  and  others,  as 
executors  of  the  will  of  Monroe  Greenwood, 
deceased,  against  Edward  A  Beeler.  From 
an  order  denying  plaintiff's  motion  for  a  new 
trial,  they  appeal.  Affirmed. 

F.  M.  Parcell8,  for  appellants.  R.  F.  Mo- 
gan  and  F.  A  Hornblower  (Chas.  E.  Nougues, 
of  counsel),  for  respondent 

ANGELLOTTI,  J.  In  this  action  Judgment 
went  for  defendant  and  plaintiffs  have  ap- 
pealed from  an  order  denying  their  motion 
for  a  new  trial.  The  justices  of  the  District 
Court  of  Appeal  for  the  First  District  being 
unable  to  agree  upon  a  judgment,  the  matter 
was  transferred  to  this  court  for  hearing 
and  determination. 

The  action  Is  one  by  the  executors  of  the 
will  of  Monroe  Greenwood,  deceased,  to  ob- 
tain a  judgment  fixing  the  amount  due  on 
a  contract  for  the  sale  by  deceased  to  Beeler 


of  a  lot  of  land,  requiring  Beeler  to  pay  the 
same  within  a  time  to  be  fixed  by  the  court 
and  providing  that,  in  default  of  such  pay- 
ment by  defendant  his  right  title,  and  In- 
terest shall  be  forever  barred  and  foreclosed, 
and  plaintiffs'  title  quieted  as  against  bim. 
It  appears  by  the  complaint,  and  is  admitted 
by  the  answer  and  cross-complaint  of  Beeler, 
that  the  only  written  contract  between  the 
parties  was  one  entered  Into  on  February  23, 
1896,  whereby  deceased  agreed  to  sell  the 
land  to  Beeler  for  $1,060,  Beeler  agreeing  to 
pay  said  amount  in  installments,  $50  at  the 
date  of  the  agreement,  and  the  balance  in 
monthly  installments  of  (20  or  more  at  his 
option,  with  interest  on  deferred  payments  at 
the  rate  of  7  per  cent  per  annum,  and  all 
state,  city,  and  county  taxes  on  the  property. 
The  contract  provided  that  the  deceased 
would  convey  the  property  to  Beeler,  by  good 
and  sufficient  deed,  upon  full  payment  being 
made  In  the  time  and  manner  stated,  and 
that  any  failure  of  Beeler  to  comply  with  the 
terms  of  the  contract  would  release  deceased 
from  all  obligations  to  convey,  and  cause  a 
forfeiture  of  such  money  as  had  been  paid  by 
him.  It  is  admitted  that,  as  alleged  In  an- 
swer and  cross-complaint  and  found  by  the 
trial  court,  payments  were  made  from  time 
to  time  by  Beeler,  aggregating  such  an  amount 
that  if  the  same  were  applied  solely  on  such 
written  contract,  there  remained  due  thereon 
on  March  26,  1899,  the  sum  of  $270.10  only, 
which  amount  was  on  said  day  duly  tendered 
to  plaintiffs  by  defendant  with  a  demand 
for  a  deed,  and  refused  by  them. 

It  appears  that  in  May,  1896,  deceased  or- 
ally agreed  to  advance  to  Beeler  the  money 
necessary  to  construct  a  dwelling  house  on 
the  land,  and  that  he  did,  hi  pursuance  of 
this  understanding,  between  May  20,  1896, 
and  September  23,  1896,  advance  sums  ag- 
gregating $876.60,  the  cost  of  said  house.  If 
all  money  paid  by  Beeler  was  paid  on  the 
written  contract,  none  of  this  $876.50  or  any 
Interest  thereon  has  ever  been  paid.  Plain- 
tiffs claimed  that  this  should  be  taken  into 
consideration  hi  determining  the  amount  due 
and  payable  before  a  deed  can  be  required, 
and  that  they  were  entitled  to  foreclose  Bee- 
ler's  rights  In  the  land  under  the  agreement 
In  the  event  of  his  failure  to  pay  the  same. 
They  further  claimed  that  the  amounts  paid 
by  Beeler  were  paid,  not  only  on  account  of 
the  purchase  price  of  the  land  under  the  writ- 
ten contract  but  also  on  account  of  the 
amount  advanced  for  the  construction  of 
the  house,  and  that  consequently  more  than 
$270.10  remains  due  on  the  written  contract 
In  support  of  their  claims,  they  alleged  In 
the  complaint  after  alleging  the  written  con- 
tract first  that  on  or  about  May  1,  1896, 
the  deceased  and  Beeler  mutually  agreed  to 
terminate  and  rescind  said  written  contract, 
and  that  the  same  was  rescinded  at  that 
time ;  and,  second,  that  on  said  day  deceas- 
ed and  Beeler  entered  Into  an  oral  agree- 
ment whereby  deceased  agreed  to  sell  the 
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land  to  Beeler  for  $1,050,  giving  him  credit 
for  all  amounts  paid  on  the  written  agree- 
ment, to  advance  the  money  necessary  to  con- 
struct a  dwelling  house  thereon,  and  to  con- 
vey the  premises  by  deed  upon  the  payment 
by  Beeler  of  the  whole  amount,  purchase 
price  and  advances,  with  Interest  on  deferred 
.payments  at  the  rate  of  7  per  cent  per  an- 
num, In  monthly  installments  of  at  least  $30. 
They  further  alleged  that  all  subsequent  pay- 
ments made  by  Beeler  were  made  on  account 
of  both  the  purchase  price  and  the  amount 
advanced  for  the  house.  These  allegations 
were  all  explicitly  denied  by  the  answer,  and 
explicitly  found  against  by  the  trial  court, 
which  adopted  the  theory  that  the  loaning 
of  the  money  for  the  house  was  in  no  way 
connected  with  the  matter  of  the  written 
agreement,  and  that  the  money  was  loaned 
upon  the  express  understanding  that  there- 
after deceased  would  suggest  to  defendant 
some  form  of  security  therefor  which  would 
be  agreeable  to  him,  and  defendant  agreed  to 
give  such  security  as  deceased  should  there- 
after require.  Deceased  died  October  10, 1890, 
and  nothing  was  ever  done  In  the  matter  of 
furnishing  security.  The  court  gave  Judg- 
ment, as  asked  In  the  cross-complaint,  declar- 
ing Beeler  to  be  the  owner  of  the  land,  sub- 
ject only  to  a  Hen  In  favor  of  plaintiffs  for 
the  amount  remaining  due  on  the  written 
contract,  $270.10. 

As  before  stated,  this  Is  an  appeal  only 
from  the  order  denying  plaintiffs'  motion  for 
a  new  trial;  no  appeal  from  the  Judgment 
having  been  taken.  The  record  is  such  that 
we  are  limited  to  a  consideration  of  the  ques- 
tion of  the  sufficiency  of  the  evidence  to  sup- 
port the  findings  of  fact  of  the  trial  court 
upon  the  matters  already  specially  referred 
to,  viz.,  the  alleged  rescission  of  the  written 
contract,  the  alleged  making  of  the  new  oral 
contract,  and  the  question  as  to  whether  the 
moneys  paid  by  Beeler  were  paid  on  account 
lx>th  of  purchase  price  of  land  and  loan  for 
house,  or  on  such  purchase  price  only.  Un- 
less It  can  be  held  that  the  evidence  is  legally 
insufficient  to  support  one  or  more  of  the 
findings  as  to  these  matters,  the  order  of  the 
trial  court  must  be  affirmed.  A  careful  con- 
sideration of  the  evidence  shown  by  the  rec- 
ord has  satisfied  us  that  it  cannot  be  so  held. 
The  well-established  rule  that,  where  there 
Is  a  substantial  conflict  of  evidence  upon 
any  proposition,  this  court  will  not  Interfere 
with  the  finding  of  the  trial  court  thereon, 
Is,  of  course,  not  disputed  by  counsel  for 
plaintiffs.  His  claim  Is  that  there  Is  no  such 
conflict,  but  there  plainly  Is  such  a  conflict 
ns  to  all  the  matters  embraced  within  the 
particular  findings  under  consideration.  The 
evidence  Introduced  by  plaintiffs  as  to  con- 
versations between  deceased  and  Beeler  was 
so  far  as  It  tended  to  show  any  attempted 
rescission  or  change  In  the  written  contract, 
or  any  attempted  oral  agreement  relative  to 
the  subject-matter  or  terms  thereof,  opposed 
to  the  positive  and  unqualified  testimony  giv- 


en by  Beeler,  as  was  also  the  evidence  on  be- 
half of  plaintiffs  tending  to  show  admissions 
made  by  Beeler.  There  was  nothing  in  the 
admitted  facts  of  the  case,  or  In  the  evidence 
given  by  Beeler  when  considered  In  connec- 
tion with  the  admitted  facts,  that  is  neces- 
sarily inconsistent  with  the  theory  of  defend- 
ant that  the  money  for  the  construction  of 
the  house  was  loaned  to  Beeler  by  deceased 
with  no  understanding  between  the  parties 
other  than  that  It  was  a  loan  which  was  to 
be  repaid,  with  interest,  that  by  reason  of 
having  a  house  on  the  land  Beeler  would  in- 
crease the  amount  of  monthly  payments  on 
his  contract,  and  that  some  written  Instru- 
ment, the  terms  of  which  were  not  discussed, 
should  be  at  some  future  time  prepared  by 
deceased  and  executed  by  the  parties,  which 
would  constitute  an  agreement  furnishing 
adequate  security  to  the  deceased.  Such  a 
transaction  could  not,  of  course,  be  held  to 
constitute  a  rescission  or  termination  of  the 
existing  written  contract  for  the  sale  of  the 
land,  or  the  making  of  the  oral  agreement  al- 
leged In  the  complaint  Upon  the  question 
ns  to  the  application  of  the  payments  made 
by  Beeler,  the  evidence  given  by  Beeler  him- 
self is  legally  sufficient  to  support  a  conclu- 
sion that  he  directed  each  payment  at  the 
time  of  making  it,  to  be  applied  on  the  amount 
due  on  the  written  contract  Civ.  Code,  8 
1179,  subd.  1.  The  specific  findings  attacked 
on  the  motion  for  a  new  trial  must  be  held 
to  be  sufficiently  supported  by  evidence. 

The  order  denying  the  motion  for  a  new 
trial  is  affirmed. 

We  concur:  McFARLAND,  J. ;  SHAW, J. ; 
SLOSS,  J.;  LORIGAN,  J. ;  HENSHAW,  J. 


152  Cat.  833 
PEOPLE  v.  HELM.    (Cr.  1,398.) 
(Supreme  Court  of  California.    Dec  10,  1907.) 

1.  Criminal  Law— Appeal— Review  —  Prej- 
udicial Error  —  Overruling  Challenge 
to  Juror. 

The  erroneous  overruling  of  a  good  chal- 
lenge for  cause,  thereby  compelling  accused  to 
use  a  peremptory  challenge,  is  prejudicial,  where 
accused  was  afterwards  obliged  to  accept  an  ob- 
jectionable juror  because  his  peremptory  chal- 
lenges had  been  exhausted,  ana  this,  though  no 
challenges  for.  cause  were  imposed  to  any  jurors 
called  after  the  exhaustion  of  such  peremptory 
challenges. 

(Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  16,  Criminal  Law,  §  3117.] 

2.  Jury— Peremptory  Challenges. 

The  right  to  challenge  peremptorily  Is  ab- 
solute, and  may  be  exercised  on  the  mere  whim 
or  caprice  of  accused. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  31,  Jury,  §8  509-606.] 

3.  Same— Bias— Opinion. 

Pen.  Code,  5  1076,  declaring  that  no  juror 
shall  be  disqualified  for  having  formed  an  opin- 
ion founded  on  public  rumor,  statements  in  pub- 
lic journals,  or  common  notoriety,  provided  it 
appears  that  he  can  act  impartially,  though 
changing  the  common-law  rule  does  not  obvi- 
ate the  necessity  that  jurors  must  still  be  in- 
different and  unbiased ;  and  hence  if  it  does  not 
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appear  affirmatively  that  the  juror's  opinion  is 
based  entirely  on  one  of  the  three  sources  of  in- 
formation specified,  or  if  it  is  shown  that  his 
belief  originated  from  any  other  source,  he  is 
incompetent. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dif. 
vol.  31,  Jury,  §§  438-448.] 

4.  Same— Examination. 

Pen.  Code,  §  1076,  declares  that  a  juror 
shall  not  be  disqualified  because  he  has  formed 
or  expressed  an  opinion  on  a  matter  to  be  sub- 
mitted to  him  for  consideration  if  his  opinion 
was  formed  on  public  rumor,  statements  in  pub- 
lic journals,  or  on  common  notoriety  alone,  pro- 
vided he  can  and  will  act  impartially  according 
to  the  law  in  determining  the  question  submit- 
ted. Held,  that  the  fact  that  jurors  answered 
that  their  opinions  were  founded  on  common 
notoriety  or  statements  in  the  public  journals, 
etc.,  did  not  qualify  them,  where  it  appeared 
that  they  were  biased,  and  that  their  opinions 
were  not  entirely  so  formed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  81,  Jury,  §9  448-457.] 

5.  Same— Scope. 

Where  a  juror  stated  on  his  voir  dire  that 
he  had  an  opinion  touching  the  guilt  or  inno- 
cence of  accused  of  another  murder,  the  defense 
was  entitled  to  ask  him  whether,  believing  de- 
fendant guilty  of  such  other  homicide,  he  had 
not  formed  an  adverse  opinion  toward  him  in 
the  case  at  bar,  and  whether  he  believed  the  de- 
fendant in  this  case  guilty  of  the  prior  homicide. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  31,  Jury,  68  438-448.] 

6.  Criminal  Law  —  Appeal  —  Admission  or 

Evidence— Prejudice. 

In  a  prosecution  for  homicide,  accused  was 
not  prejudiced  by  the  introduction  of  a  conver- 
sation between  witness  and  deceased  on  the  day 
of  the  murder,  in  which  deceased  told  witness 
that  he  was  unwell,  and  was  going  to  see  a  doc- 
tor, defendant  claiming  that  such  evidence  show- 
ed that  defendant  had  no  knowledge  of  deceas- 
ed's plans,  and  could  not  therefore,  have  pre- 
arranged a  plot  to  kill  him. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Criminal  Law,  §§  8137-3143.] 

7.  Same— Evidence— Opinion. 

It  being  contended  in  a  prosecution  for  mur- 
der that  defendant  and  his  brother  rode  bicycles 
to  the  scene  of  the  homicide,  a  witness  who  had 
measured  the  bicycle  tracks,  but  had  lost  the 
memorandum  of  the  measurements,  was  proper- 
ly permitted  to  give  his  opinion  as  to  the  width 
of  the  tracks,  under  the  rule  permitting  nonex- 
pert evidence  of  opinion  on  questions  of  identi- 
ty, size,  weight  color,  quantity,  distance,  and 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  f§  1048,  1049,  1051.] 

8.  Same  —  Misconduct  oe  Pbosecdtino  At- 
torney—Argument. 

Where,  in  a  prosecution  for  homicide,  there 
was  no  proof  touching  a  prior  murder  of  which 
defendant  had  been  accused,  the  fact  that  many 
of  the  jurors  on  their  voir  dire  were  interrogat- 
ed as  to  their  knowledge  of  such  previous  mur- 
der and  defendant's  connection  therewith,  etc., 
did  not  justify  the  district  attorney  in  referring 
to  such  murder,  and  to  the  connection  of  de- 
fendant and  his  brother  therewith. 

J Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
.  14,  Criminal  Law,  88  1668,  1669.] 

9.  Holidays— Information— Filing. 

Code  Civ.  Proc.  8  73,  declares  that  the  su- 
perior court  shall  be  always  open,  legal  holi- 
days and  nonjudicial  days  excepted.  Section  1 34 
provides  that  no  court  shall  be  open  nor  shall 
any  judicial  business  be  transacted  on  a  holi- 
day, save  for  the  purposes  enumerated,  and  sec- 
tion 13  declares  that  whenever  an  act  of  a  secu- 
lar nature  is  appointed  by  law  or  contract  to  be 


Eerformed  on  a  particular  day,  which  falls  on  a 
oliday,  such  act  may  be  performed  on  the  suc- 
ceeding day.  Held  that,  the  presentation  of  an 
information  by  the  district  attorney  for  filing,  its 
reception  and  the  placing  of  a  file  mark  thereon 
by  the  clerk  of  the  court,  being  ministerial  acts, 
they  might  be  performed  on  a  holiday. 

[Ed.  Note.— For  cases  in  point  aee  Cent  Dig. 
vol.  25,  Holidays,  86  2-5.] 

10.  Criminal  Law— Instructions— Applica- 
bility to  Evidence. 

Where  the  state  claimed,  and  there  was  evi- 
dence to  indicate,  that  larceny  was  defendant's 
motive  in  killing  deceased  an  instruction  that  it 
was  not  claimed  that  the  homicide  charged  was 
committed  in  the  perpetration  or  attempt  to 
perpetrate  another  felony,  was  erroneous  as  in- 
applicable to  the  evidence. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  66  1980,  1981.] 

In  Bank.  Appeal  from  Superior  Court, 
Fresno  County;  George  E.  Church,  Judge. 

William  Helm  was  convicted  of  murder, 
and  he  appeals.   Reversed  and  remanded. 

Everets  &  Ewlng,  for  appellant  D.  S. 
Webb,  Atty.  Gen.  (George  W.  Jones,  of  coun- 
sel), for  the  People. 

HENSHAW,  J.  Defendant  was  Informed 
against  by  the  district  attorney  of  the  county 
of  Fresno  for  the  crime  of  murder,  was  tried, 
and  found  guilty  of  murder  in  the  first  de- 
gree. He  moved  for  a  new  trial  and  in  ar- 
rest of  judgment  His  motions  were  denied, 
and  the  judgment  was  pronounced  Imposing 
the  death  penalty.  From  the  judgment  and 
order  denying  his  motion  for  a  new  trial,  he 
prosecutes  this  appeal. 

The  defendant  was  accused  of  murdering 
a  farmer  and  his  wife  who  were  camped  by  a 
roadside  in  the  county  of  Fresno,  shooting 
them  both  with  a  shotgun.  The  apparent 
motive  of  the  crime  was  larceny.  The  evi- 
dence was  circumstantial  in  its  nature.  Pub- 
lic feeling  was  much  aroused  by  other  crimes 
of  violence  which  had  been  committed,  and 
by  another  murder,  that  of  a  man  named 
Jackson.  Of  the  commission  of  these  crimes 
this  defendant  was  also  suspected.  The  com- 
munity, as  was  natural,  was  much  exercised, 
and  there  was  great  prejudice  against  the  de- 
fendant It  became  a  matter  of  difficulty, 
therefore,  to  secure  upon  the  trial  the  fair 
and  impartial  jury  to  which  every  defendant 
is  entitled.  Some  59  jurors  called  to  the 
box  were  excused  upon  challenge  for  actual 
bias.  Defendant's  challenge  to  others  upon 
the  same  ground  was  denied,  and  his  counsel 
was  obliged  to  Interpose  peremptory  chal- 
lenges to  them.  Defendant's  peremptory  chal- 
lenges were  thus  exhausted  when  only  eight 
members  of  the  Jury  bad  been  obtained. 
Three  of  the  last  four  were  accepted  by  de- 
fendant without  challenge  for  cause.  The 
fourth  was  challenged  for  cause,  and  the 
challenge  overruled.  While  it  is  true  that 
the  erroneous  overruling  of  a  good  challenge 
for  cause,  thereby  compelling  the  use  of  a 
peremptory  challenge.  Is  not  prejudicial  error 
where  It  Is  not  made  to  appear  that  the  chal- 
lenger was  obliged  afterward  to  accept  aa 
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objectionable  Juror,  without  power  to  use  a 
peremptory  challenge  upon  him.  It  Is  equally 
true  that  where  such  a  condition  is  shown 
to  result,  as  here,  the  error  at  once  becomes 
prejudicial  if  the  defendant  has  been  obliged 
to  exhaust  his  peremptory  challenges  in  re- 
lieving himself  from  jurors  who  should  have 
been  excused  by  the  court  under  challenge 
for  cause,  and  the  rulings  of  the  court  upon 
such  jurors  becomes  a  most  important  matter 
of  review.  It  makes  no  difference  in  this  re- 
spect that  no  challenges  for  cause  were  In- 
terposed by  defendant  to  any  jurors  called 
to  the  box  after  the  exhaustion  of  his  per- 
emptory challenges  had  been  forced  by  the 
Improper  rulings  of  the  court  upon  his  chal- 
lenges for  cause.  It  may  often  happen  that 
a  juror  most  obnoxious  to  a  defendant  may 
successfully  pass  examination  upon  his  voir 
dire.  That  examination  may  disclose  no 
ground  for  the  Interposition  of  a  challenge 
for  cause.  Yet  there  may  be  some  reason 
known  to  the  defendant  which  would  make  It 
most  prejudicial  to  him  that  the  Juror  should 
be  retained.  Even  more,  the  right  to  exer- 
cise peremptory  challenges  is  absolute.  Such 
a  challenge  may  be  exercised  upon  the  mere 
whim  or  caprice  of  defendant.  So  that  again 
we  say  that  any  rulings  of  a  court  which  com- 
pel a  defendant  to  exhaust  his  peremptory 
challenges  and  force  him  to  accept  jurors 
after  his  challenges  have  been  so  exhausted 
becomes  the  proper  subject  of  review. 

The  modification  of  the  common-law  rule 
which  has  been  worked  by  section  1076  of  the 
Penal  Code  has  often  been  the  subject  of  con- 
sideration. The  common-law  rule  which  de- 
manded the  strictest  impartiality  upon  the 
part  of  each  individual  Juror,  which  declared 
that  one  and  all  should,  as  between  the 
crown  and  the  defendant,  "stand  indifferent 
as  they  stand  unsworn,"  has,  by  the  section 
before  adverted  to,  been  subjected  to  an  ex- 
ceedingly narrow  change.  Jurors  must  still 
be  indifferent  and  unbiased.  Where,  how- 
ever, a  Juror  has  formed  or  expressed  an 
opinion  upon  the  matter  to  be  submitted 
to  him  for  consideration,  and  that  opinion 
it  is  established  was  formed  upon  public 
rumor,  statements  in  public  journals  or  com- 
mon notoriety  alone,  such  a  man  is  not  nec- 
essarily disqualified,  provided  that  it  is  made 
to  appear  to  the  court,  upon  his  declaration 
under  oath  or  otherwise,  that  he  can  and  will, 
notwithstanding  such  opinion,  act  impartially 
and  fairly  in  deciding  the  question  to  be  sub- 
mitted to  him.  It  will  be  noted,  therefore, 
that  the  right  to  unbiased  and  unprejudiced 
jurors  is  still  an  inseparable  right  to  the 
trial  by  Jury  guaranteed  by  our  Constitution. 
Lombard!  v.  Cal.  St  R.  R.,  124  Cal.  317,  57 
Pac.  66.  It  is  for  the  trial  court  in  the  first 
Instance  to  determine,  and  it  must  be  af- 
firmatively made  to  appear,  when  a  juror 
is  shown  to  have  an  opinion,  that  that  opin- 
ion is  founded  upon  public  rumor,  common 
notoriety,  or  statements  in  the  public  jour- 
nals; and  It  must  further  be  made  to  appear 
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to  the  satisfaction  in  the  first  instance  of  the 
trial  court  that  such  opinion  can  and  will 
be  absolutely  laid  aside  by  the  juror  and 
that  so  laying  it  aside  he  can  and  will  act 
with  strict  fairness  and  impartiality.  If  It 
is  not  made  to  appear  that  the  juror's  opinion 
is  based  entirely  upon  one  or  all  of  the  three 
sources  of  Information  above  named,  if  it  is 
shown  that  his  belief  has  its  origin  in  any 
other  source  than  one  of  the  three  enumerat- 
ed, he  is  at  once  as  thoroughly  disqualified 
under  our  Code  as  he  would  have  been  at 
common  law.  This  proposition  is  here  em- 
phasized because  of  its  exceeding  importance 
and  consequence  to  a  defendant  Thus  in 
People  v.  Miller,  125  Cal.  44,  67  Pac.  770,  a 
challenge  was  interposed  upon  the  ground  of 
actual  bias.  The  juryman  stated  that  he 
had  read  newspaper  accounts  of  the  killing. 
He  had  heard  the  matter  discussed  by  per- 
sons, but  did  not  know  whether  such  persons 
assumed  to  know  the  facts  or  not  From 
what  he  had  heard  and  read  he  had  formed 
an  opinion  rather  unfavorable  to  the  defend- 
ant ;  that  is,  if  what  he  had  heard  and  read 
was  true.  He  did  not  know  who  the  witness- 
es were.  It  would  take  a  little  evidence  to 
remove  the  opinion  he  had.  The  only  im- 
pression he  had  about  the  case  was  a  sort 
of  Impressionable  opinion  formed  from  oth- 
ers. If  sworn  as  a  juryman,  he  would  try 
to  lay  aside  his  opinion  entirely  and  act  sole- 
ly upon  the  evidence.  He  would  regard  the 
statements  he  had  heard  as  of  little  weight 
He  had  some  idea  that  they  might  be  mis- 
taken. He  would  take  the  instructions  of  the 
court  as  to  the  law.  This  court  held  that 
the  challenge  for  actual  bias  which  was  dis- 
allowed should  have  been  allowed,  and  said: 
"Under  the  Penal  Code  of  this  state  a  single 
exception  is  found  to  the  common-law  rule, 
and  that  exception  is  declared  in  section  1076. 
This  juror  was  clearly  disqualified,  unless  he 
came  within  the  provisions  of  the  aforesaid 
section.  The  exception  found  In  the  law  cov- 
ers the  single  case  where  the  opinion  of  the 
Juror  is  founded  upon  public  rumor,  state- 
ments in  public  journals  or  common  notoriety, 
and  it  further  appears  to  the  court  from  the 
declarations  of  the  party  under  oath  that  he 
could  and  will,  notwithstanding  his  opinion, 
act  impartially  and  fairly  upon  the  matters 
submitted  to  him.  The  court  is  not  allowed 
to  hold  that  a  juror  is  qualified  when  he  Is 
impressed  with  an  opinion  as  to  the  guilt  or 
Innocence  of  the  defendant  unless  that  opin- 
ion is  based  alone  upon  one  or  more  of  the 
cases  enumerated  in  the  aforesaid  section 
of  the  Code.  •  •  •  As  far  as  this  record 
discloses,  any  one  of  the  parties  with  whom 
the  juror  conversed  as  to  the  circumstances 
of  the  killing  may  have  been  an  eyewitness 
to  the  tragedy  and  an  Important  witness  at 
the  trial.  The  record  must  show  affirmative- 
ly a  contrary  state  of  facts  to  this,  or  the 
exception  of  section  1076  to  the  common-law 
rule  cannot  be  Invoked.  There  is  nothing 
In  the  evidence  which  would  Justify  the  con- 
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elusion  that  the  opinion  of  the  juror  was 
founded  alone  upon  public  rumors,  statements 
in  the  public  Journals,  or  common  notoriety." 
So,  also,  in  People  v.  Wells,  100  Cal.  227,  84 
Pac.  718,  this  court  said:  "Omitting  from 
the  statement  of  the  juror  that  these  things 
came  to  him  from  parties  directly  interested 
In  the  case,  and  allowing  the  examination  to 
rest  upon  the  sole  fact  that  the  juror  entered 
the  box  with  an  opinion  as  to  the  guilt  or 
Innocence  of  the  accused,  that  fact  is  of 
itself  a  disqualification,  even  though  the  ju- 
ror should  declare  to  the  court  under  oath 
that,  notwithstanding  his  opinion,  he  would 
and  could  act  fairly  and  Impartially  upon 
the  matters  submitted  to  him.  The  Juror 
would  not  only  be  disqualified  at  common 
law,  but  disqualified  under  the  Penal  Code, 
for  he  has  not  brought  himself  within  the 
provisions  of  section  1076;  as  those  provi- 
sions require  an  affirmative  showing  to  the 
court  that  his  opinion  is  based  upon  public 
rumor,  common  notoriety,  or  statements  in 
public  journals.  Such  a  showing  is  not  made 
In  this  case." 

It  is  thus  the  established  law  that  it  must 
be  affirmatively  shown  that  the  opinion  which 
the  juror  holds  was  based  upon  one  or  all 
of  the  matters  enumerated  in  section  1076,  or 
he  is  disqualified.  Again,  in  People  v.  Wiel, 
40  Cal.  268,  a  Juryman  on  voir  dire  stated 
that  he  had  a  fixed  and  settled  opinion  re- 
garding the  guilt  or  innocence  of  the  defend- 
ant He  believed  what  he  heard,  and  it 
would  require  evidence  to  remove  the  opin- 
ion now  existing  in  his  mind.  He  further 
stated  on  cross-examination  that  his  opin- 
ion was  not  an  unqualified  one ;  that  he  could 
try  the  case  and  render  a  verdict  according 
to  the  evidence,  notwithstanding  any  opinion 
previously  formed  in  regard  to  the  case.  The 
challenge  was  denied.  This  court  said:  "The 
ruling  In  disallowing  the  defendant's  chal- 
lenge to  the  proposed  Juror  *  *  *  was 
clearly  erroneous.  The  statement  of  the  ju- 
ror on  his  examination  in  chief  clearly  shows 
that  he  had  formed  an  unqualified  opinion 
and  belief  as  to  the  guilt  or  innocence  of  the 
defendant,  notwithstanding  his  subsequent 
statement  on  cross-examination."  "And,"  pro- 
reeds  the  court,  "it  appears  from  the  above 
recital  of  facts  from  the  record  that  defend- 
ant was  driven  to  a  peremptory  challenge  to 
relieve  himself  from  this,  to  him,  obnoxious 
Juror,  and  this  contributed  to  swell  the  num- 
ber of  peremptory  challenges  exercised  by 
him  to  the  full  extent  allowed  by  law  before 
the  panel  was  full,  and  before  the  last  man 
required  to  complete  the  jury  was  called  to 
the  box  for  examination  as  to  qualifications, 
so  that  the  defendant  could  not  exercise 
a  peremptory  challenge  upon  this  last  Juror, 
however  obnoxious  to  him  he  may  have  been. 
Thus  It  plainly  appears  that  the  direct  result 
of  the  disallowance  by  the  court  of  defend- 
ant's challenge  for  cause  was  to  contract 
the  number  of  peremptory  challenges  to  which 
he  was  entitled,  and  that  such  an  error  may 


have  been  seriously  prejudicial  to  the  de- 
fendant" In  People  v.  Suesser,  132  Cal.  632. 
64  Pac.  1005,  this  court  said:  "No  more  now 
than  formerly  Is  the  defendant  compelled  to 
submit  his  case  to  a  juror  who  has  such  an 
opinion  of  his  guilt  as  will  require  evidence 
to  remove,  and  thus  unjustly  add  to  the  bur- 
den of  his  defense.  *  •  *  Most  of  the  20 
peremptory  challenges  allowed  the  defend- 
ant were  exercised  upon  proposed  Jurors  who 
stated  upon  voir  dire  that  If  sworn  as  Jurors, 
they  would  take  their  seats  In  the  box  with  a 
strong  opinion  against  the  defendant  which 
it  would  require  evidence  to  remove.  Some 
said  strong  evidence.  Where  such  a  state  of 
things  exists  the  defendant  cannot  have  a 
fair  and  Impartial  trial." 

These  lengthy  quotations  have  been  made, 
not  alone  because  they  announce  the  well- 
settled  law  in  this  state,  but  because  they 
are  peculiarly  apposite  to  the  evidence  touch- 
ing the  examination  of  jurors  presented  on 
this  appeal.  The  juror  Seklemin  testified 
on  voir  dire  that  he  had  read  about  the  case 
and  talked  with  people  a  little  about  it  but 
with  no  one  who  claimed  to  know  anything 
about  the  facts.  He  had  heard  other  people 
discuss  It  in  his  presence.  He  had  formed  an 
opinion  in  reference  to  the  case,  and  he  had 
that  opinion  at  the  time  he  was  being  exam- 
ined, and  it  would  take  evidence  to  remove 
it.  The  opinion  went  directly  to  the  guilt  or 
innocence  of  the  defendant,  and,  if  selected 
as  a  juryman,  it  would  require  evidence  to 
remove  It  before  he  could  be  perfectly  free 
with  reference  to  the  trial  of  the  case.  This 
opinion  was  of  such  a  nature  that  it  would 
require  less  evidence  or  evidence  of  less  posi- 
tive nature  to  produce  a  conviction  in  his 
mind  than  it  would  if  he  had  never  heard  of 
the  case.  This  Juror  was  challenged  for 
cause,  and  upon  redirect  examination  and  re- 
cross-examination  he  was  asked  whether  he 
could  "listen  to  the  testimony  from  the 
mouths  of  the  witnesses  here  and  obey  the 
rules  that  you  will  hear  the  Judge  tell  you 
in  the  end.  Can  you  do  that?"  and  the  wit- 
ness answered  "I  think  I  can,  and  I  will; 
yes."  Further  he  testifies  that  he  thinks 
he  could  give  the  defendant  a  fair  and  impar- 
tial trial.  He  thinks  he  could  set  aside  the 
opinion  that  he  has,  though  that  opinion  is 
one  that  would  require  evidence  to  remove. 
"It  certainly  would  at  this  time,  in  my  pres- 
ent frame  of  mind,  require  evidence  to  re- 
move that  opinion  from  me.  I  could  set  that 
opinion  aside  very  easy,  but  not  until  I  had 
heard  some  evidence  on  the  part  of  the  de- 
fendant That  is  a  positive  fact  These 
statements  that  I  have  heard  spoken  by  peo- 
ple I  do  not  know  whether  they  are  true  or 
falsa  I  never  heard  them  denied.  Have  no 
reason  now  to  think  they  were  untrue,  and 
I  would  continue  with  that  idea  (n  view  until 
the  defendant  placed  some  evidence  before 
me  to  the  contrary."  Again  interrogated  by 
the  district  attorney  as  to  whether  Be  could 
not  and  would  not  set  aside  this  opinion  and 
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obey  tbe  Instructions  of  the  judge,  he  an- 
swers: "I  think  I  can;  yes."  To  the  next 
appeal  of  the  district  attorney,  "Won't  you 
do  that  if  the  judge  tells  you  that  It  is  the 
law?"  he  answers,  "I  think  I  can  set  aside 
my  present  opinion.  I  will  obey  the  instruc- 
tions of  the  court,  but  I  have  a  certain  opin- 
ion. I  think  I  can  set  that  opinion  aside." 
The  final  question  is  then  asked:  "Your  con- 
scientious opinion  now  is  that  you  can  and 
will  do  it,  is  that  right?  A.  Yes."  The  court 
then  Interrogates  the  juror:  "Q.  And  you 
can  do  that  and  will  do  it?  A.  I  think  I  can 
and  I  will.  Q.  You  say  you  think  you  can. 
Do  you  know  that  you  can?  A.  I  know  that 
I  can."  The  challenge  was  denied.  E.  R. 
Winters  testified  that  he  discussed  the  case 
with  his  neighbors;  read  It  in  the  papers. 
The  people  with  whom  he  talked  made  state- 
ments in  a  general  way  about  the  case.  They 
were  people  in  whom  he  had  confidence  and 
had  no  reason  to  disbelieve  them,  and  accept- 
ed their  statements  as  true.  From  these 
statements  and  from  what  he  had  heard  and 
read  generally  he  had  formed  an  opinion 
touching  the  guilt  or  innocence  of  the  defend- 
ant, and  he  had  that  opinion  still.  "It  Is  a 
fixed  and  settled  opinion,  at  least  to  the  ex- 
tent that  it  would  require  some  evidence  to 
remove  it  If  selected  as  a  juryman,  I  would 
possibly  require  the  prosecution  to  convince 
me  beyond  a  reasonable  doubt  of  the  guilt  of 
the  defendant  In  my  present  state  of  mind 
it  would  not  require  as  much  evidence  to 
convince  me  of  the  guilt  of  this  defendant 
in  this  case  as  it  would  where  I  had  never 
beard  anything  about  the  facts  and  circum- 
stances. It  might  require  more  evidence  on 
the  part  of  the  defense  to  prove  the  young 
man  innocent  than  it  would  in  a  case  I  had 
never  heard  anything  about  Feeling  as  I 
do,  and  taking  everything  into  consideration, 
what  I  have  heard  and  read,  and  the.  opinion 
I  have  I  do  not  see  why  I  could  not  fairly 
and  impartially  try  the  case  at  this  time. 
From  these  things  I  have  formed  an  opinion 
In  a  certain  way,  and  that  opinion  would  re- 
quire evidence  to  remove  it.  The  mere  di- 
rection or  request  on  my  part  on  my  mind 
to  lay  aside  that  opinion  would  not  be  suffi- 
cient I  certainly  would  have  to  have  evi- 
dence, to  lay  aside  that  opinion  that  I  now 
have."  Further,  he  testifies  that  tbe  opinion 
is  formed  solely  upon  statements  In  the 
newspapers  and  public  rumors.  It  Is  not  an 
unqualified  opinion.  That  he  Is  In  a  state 
of  mind  which  would  not  prevent  him  from 
acting  with  entire  Impartiality.  The  chal- 
lenge for  cause  interposed  by  the  defense  be- 
ing denied  by  the  prosecution,  the  juror  fur- 
ther testifies:  "By  an  unqualified  opinion,  I 
mean  that  I  have  not  such  an  opinion,  if 
there  was  sufficient  evidence,  that  It  could 
not  be  changed.  I  could  change  that  opinion 
If  there  was  evidence,  but  It  would  require, 
In  my  present  frame  of  mind,  evidence  to 
change  that  opinion.  Q.  You  read  of  the  fact 
that  the  defendant  had  been  accused  of  sev- 


eral different  murders.  A.  Yes,  sir.  I  don't 
know  as  that  would  tend  to  prejudice  me 
against  the  defendant  It  would  take  evi- 
dence to  remove  my  opinion  now.  The  opin- 
ion is  based  upon  whether  or  not  those  things 
that  I  heard  and  read  are  true  or  not."  Up- 
on this  juror  the  defendant  was  required  to 
exercise  a  peremptory  challenge.  B.  Neeley 
testified  that  he  had  read  some  of  the  ac- 
counts of  the  preliminary  examination  of  the 
defendant  and  never  discussed  the  case,  only 
Just  passing  remarks  with  his  neighbors. 
He  had  formed  an  opinion.  "The  opinion 
is  one  that  until  evidence  is  introduced  to 
remove  it  I  will  take  with  me  into  the  jury 
box.  I  would  have  to  have  evidence  on  the 
part  of  the  defense  to  change  my  mind.  If 
the  evidence  brought  out  here  In  this  case 
is  different  from  what  I  have  read  that  came 
out  at  the  preliminary  examination,  then  1 
have  no  opinion.  I  don't  believe  I  could  act 
Just  as  fairly  and  impartially  in  this  case 
If  selected  as  a  juryman  as  I  could  in  a  case 
that  I  have  never  heard  anything  about.  The 
little  impression  that  I  have  would  bob  up 
until  all  the  evidence  was  in.  I  think  that 
opinion  or  Impression  that  I  have  would  crop 
up  In  my  consideration  of  the  case.  I  don't 
know  that  I  could  handle  this  case  as  a  jury- 
man with  the  same  degree  of  fairness  and 
Impartiality  that  I  could  in  a  case  that  I 
knew  nothing  about  I  think  that  is  the  way 
I  feel."  This  Juror  was  challenged,  and  up- 
on examination  by  the  district  attorney  he 
testified  that  his  impression  would  go  into 
the  Jury  box  with  him;  that  he  did  not  think 
it  would  prevent  him  from  obeying  the  in- 
structions of  the  court,  and  he  did  not  think 
it  would  prevent  him  from  acting  with  entire 
Impartiality.  If  taken  as  a  juror,  he  would 
give  his  verdict  according  to  the  evidence  and 
the  Instructions  of  the  court  He  would 
have  to  do  It.  He  would  do  It  to  the  best  of 
his  ability.  Defendant's  challenge  for  cause 
was  disallowed.  George  Wells  read  of  the 
case  In  the  newspapers  and  talked  It  over 
with  people.  He  did  not  know  whether  the 
people  he  talked  with  knew  the  facts  or  not 
The  people  with  whom  he  talked  were  peo- 
ple in  whom  he  had  confidence.  He  never 
heard  any  statements  to  the  contrary  from 
what  he  heard  from  them.  He  did  not  know 
whether  they  were  witnesses  In  the  case  or 
not  From  what  he  had  heard  he  had  form- 
ed an  opinion  with  reference  to  the  guilt  or 
Innocence  of  the  defendant  The  opinion  was 
based  on  what  he  heard  and  read.  "Do  not 
know  whether  or  not  the  things  I  have  heard 
were  from  people  who  were  witnesses  or  not. 
It  would  require  evidence  upon  the  part  of 
the  defendant  to  change  ray  opinion.  I  could 
disregard  the  opinion  if  I  heard  different 
evidence.  It  Is  not  such  an  opinion  that  it 
would  Influence  me  In  the  rendition  of  my  ver- 
dict." He  thinks  that  he  feels  that  he  could 
meet  the  qualifications  of  a  juror.  If  he  heard 
the  same  evidence  he  would  have  the  same 
opinion.  It  is  an  opinion  such  that  It  would 
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require  less  evidence  to  convict  the  defend- 
ant than  If  he  had  never  heard  of  the  case. 
To  that  extent  It  would  influence  his  mind 
as  to  the  rendition  of  a  verdict  until  the  opin- 
ion was  changed.  The  opinion  Is  adverse  to 
the  defendant,  and  based  not  only  upon  what 
he  bad  read,  but  upon  the  statements  of  peo- 
ple with  whom  he  talked.  The  people  were 
not  witnesses  that  he  knew  of.  Does  not 
know  whether  they  are  or  not  He  could  ab- 
solutely discard  from  his  mind  any  opinion 
and  listen  to  the  evidence  and  nothing  else, 
and  upon  that  alone,  under  the  instructions 
of  the  court,  render  his  verdict,  and  would 
not  be  influenced  by  the  opinion  that  he  then 
had;  but  still  that  opinion  is  so  strong  that 
it  would  require  evidence  to  remove  it  from 
his  mind.  It  is  a  fixed  and  settled  opinion 
until  it  is  changed.  It  is  not  absolutely 
changeless.  Upon  examination  by  the  dis- 
trict attorney,  in  answer  to  the  question: 
"Well,  now,  this  Is  based  upon  newspaper 
reports  and  public  rumor,  Is  It  not?"  be  said, 
"Yes.  Q.  Solely  based  on  that?  A.  Yes." 
The  challenge  was  denied,  and  the  juror  per- 
emptorily excused  by  the  defense.  N.  N. 
Norton  upon  voir  dire  testified  that  he  had 
read  pretty  much  all  about  the  case,  and  con- 
versed In  regard  to  it  with  bis  neighbors. 
He  did  not  know  whether  the  people  he  talk- 
ed with  knew  anything  about  the  facts  In 
the  case  or  not.  "I  do  not  think  they  knew 
any  more  than  I  read  In  the  papers,  but  I 
don't  know."  Had  an  opinion  in  reference 
to  the  guilt  or  innocence  of  the  defendant 
He  thought  that  opinion  would  go  with  him 
into  the  jury  box.  It  was  unfavorable  to  the 
defendant,  and  it  would  take  evidence  on 
the  part  of  the  defendant  to  remove  it.  Was 
pretty  sure  that,  unless  some  affirmative  evi- 
dence was  Introduced  to  change  his  mind 
with  reference  to  the  matter,  the  opinion 
would  Influence  him  in  the  rendition  of  the 
verdict  On  cross-examination  he  testifies 
that  the  opinion  formed  in  his  mind  is 
from  newspaper  reports  alone.  Asked  if  he 
would  obey  the  instructions  of  the  court  and 
regard  only  the  evidence  introduced,  he  an- 
swers that  he  would  try  to  do  that  Asked 
whether  he  would  find  anybody  guilty  of  a 
crime  on  newspaper  report,  says  be  does  not 
think  he  would,  ne  does  not  think  he  would 
allow  an  unsworn  newspaper  report  to  influ- 
ence his  mind  against  testimony  sworn  to  In 
court.  Finally,  asked  by  the  court  If  he 
could  fairly  and  Impartially  try  the  case  and 
make  up  his  verdict  solely  from  the  evidence 
and  from  the  Instructions,  he  answers,  "I 
think  so."  The  challenge  to  this  Juror  was 
disallowed,  and  the  defendant  exercised  a 
peremptory  challenge  upon  him.  John  Cob- 
bey  had  read  and  heard  of  the  crime  with 
which  the  defendant  was  charged,  and  at- 
tended the  preliminary  examination  of  this 
defendant  charged  with  the  murder  of  Mr. 
Jackson.  He  had  discussed  the  case,  and 
heard  it  discussed.  He  did  not  know  wheth- 
er the  people  with  whom  he  talked  were  wit- 


nesses in  this  case  or  not  He  does  not  think 
he  talked  with  any  one  who  was  a  witness. 
He  does  not  know  that  they  were.  "Do  not 
think  I  have  talked  with  any  of  the  officers 
in  the  case."  He  had  formed  an  opinion  as 
to  the  guilt  of  the  defendant  He  recalled 
portions  of  what  be  heard  and  statements 
made  in  reference  to  the  case.  He  heard  peo- 
ple make  statements  in  reference  to  this  de- 
fendant being  seen  on  the  White's  Bridge 
road  on  the  afternoon  the  crime  was  commit- 
I  ted.  (Witnesses  in  the  case  did  testify  to 
I  seeing  the  defendant  on  the  White's  Bridge 
|  road  on  the  afternoon  of  the  day  when  the 
crime  was  committed.)  Further,  he  testifies 
that  the  opinion  could  be  removed  by  the 
same  kind  of  evidence  that  It  was  formed 
with;  that  it  was  from  public  rumors.  He 
rather  thought  he  could  try  the  case  fairly 
and  impartially ;  rather  thought  he  could  act 
with  the  same  degree  of  fairness  if  selected 
as  a  juror  as  he  could  In  a  case  where  he 
had  never  read  or  heard  anything  about  It 
He  would  require  just  as  much  evidence  on 
the  part  of  the  prosecution  In  this  case  as  if 
he  had  never  formed  an  opinion  or  impres- 
sion. Further,  he  testifies  that  feeling  as 
he  does  now  It  would  require  evidence  of 
some  kind  or  character  to  remove  from  his 
mind  the  opinion  that  he  has  touching  the 
guilt  of  the  defendant.  Challenged,  he  testi- 
fied that  the  opinion  is  made  up  of  public 
opinion  and  newspaper  reports.  He  thinks 
he  could  give  the  defendant  the  presumption 
of  Innocence.  He  thinks  he  could  wholly  dis- 
card the  impression  which  he  has,  not  act 
upon  It  and  uot  take  It  Into  consideration; 
but  until  he  does  receive  some  evidence,  some- 
thing of  some  kind,  he  would  have  this  opin- 
ion, and  it  would  require  evidence — sworn  or 
unsworn  evidence — something  to  remove  it 
from  his  mind.  The  challenge  for  cause  to 
this  juror  was  disallowed  and  a  peremptory 
challenge  exercised  upon  him.  J.  J.  Wash, 
examined  after  the  defendant  had  exercised 
all  of  bis  peremptory  challenges,  had  read  of 
the  case,  heard  It  discussed  and  discussed  it 
with  others.  He  had  an  opinion  and  believed 
that  it  would  require  evidence  on  the  part 
of  the  defense  to  remove  the  opinion.  It 
was  adverse  to  the  defendant  If  the  evi- 
dence was  strong  enough,  he  could  lay  aside 
the  opinion.  The  opinion  was  created  from 
rumors  and  newspaper  reports.  "I  could  lay 
aside  the  opinion,  provided  there  was  suf- 
ficient evidence  produced  to  convince  me 
that  it  was  a  mistake  I  am  laboring  under. 
Until  that  evidence  was  introduced  I  would 
have  the  opinion,  but  not  necessarily  a  fixed 
or  settled  opinion.  It  would  require  evidence 
on  the  part  of  the  defendant  to  remove  the 
opinion,  but  uritll  It  was  removed  by  evidence 
it  would  Influence  me  to  the  extent  of  requir- 
ing evidence  to  remove  It."  Challenge  for 
cause  Interposed  by  the  defense  being  denied, 
the  juror  further  testified  that  If  sworn  a% 
a  Juror,  he  could  and  would  depend  upon  thb 
testimony  as  he  heard  it  from  the  lips  o(  the 
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witnesses  and  the  Instructions  of  the  court 
With  these  extracts  from  the  examination 
of  the  jurors  before  us,  we  think  little  need 
of  comment  is  required.  The  Jurors  were 
doubtless  conscientious  In  their  answers,  but 
as  to  some  it  certainly  cannot  be  said  that 
they  gave  evidence  of  the  impartiality  of 
mind  which  alone  would  qualify  them.  In 
other  Instances,  while  In  answer  to  leading 
questions  from  the  district  attorney  they 
stated  that  their  opinions  were  founded  upon 
common  notoriety  or  the  public  journals,  it  is 
made  equally  apparent  that  their  opinions 
were  not  so  founded.  One  had  attended  the 
preliminary  examination  of  the  defendant, 
which  preliminary  examination  he  thinks 
was  for  the  murder  of  Jackson.  He  talked 
with  a  man  who  saw  the  defendant  at  White's 
Bridge  on  the  afternoon  of  the  homicide. 
Witnesses  did  testify  to  seeing  this  defendant 
at  White's  Bridge  at  that  time.  Other  ju- 
rors testified  that  they  did  not  know  whether 
or  not  the  persons  with  whom  they  talked  i 
were  witnesses  or  purported  to  know  the 
facts.  In  each  and  all  of  these  cases  there 
Is  a  failure  to  establish  affirmatively  that 
the  opinion  of  the  juror  was  based  wholly 
upon  public  rumor  or  statements  in  the  pub- 
lic journals  or  common  notoriety.  It  is  not 
sufficient  to  qualify  a  juror  that  he  should 
be  led  to  say  that  his  opinion  is  based  upon 
common  rumor,  when  from  his  own  lips  the 
evidence  discloses  that  it  is  not  so  founded. 
As  to  some  of  the  jurors,  it  is  apparent  that 
they  were  biased  within  the  meaning  of  the 
Code.  As  to  others  it  is  not  made  apparent 
that  their  opinions  were  founded  exclusively 
upon  matters  enumerated  in  section  1076  of 
the  Penal  Code.  "In  criminal  cases,"  says 
Judge  Cooley  (Holt  v.  People,  13  Mich.  224), 
"wherein,  after  full  examination,  the  testi- 
mony given  upon  the  challenge  leaves  a  rea- 
sonable doubt  of  the  impartiality  of  the  juror 
the  defendant  should  be  given  the  benefit  of 
the  doubt" 

In  contemplation  of  the  new  trial  which 
must  necessarily  result  from  the  foregoing 
views,  certain  questions  which  must  arise  up- 
on such  new  trial  demand  consideration.  A 
juror  upon  voir  dire  had  stated  that  he  beld 
an  opinion  touching  the  guilt  or  innocence  of 
the  defendant  in  reference  to  the  Jackson 
murder  case.  He  was  then  asked  if,  believing 
the  defendant  guilty  in  the  Jackson  Case,  he 
had  not  formed  an  adverse  opinion  toward 
the  defendant  In  the  case  at  bar.  The  prose- 
cution objected  to  this  question,  and  was  sus- 
tained. The  defense  then  propounded  the  fol- 
lowing question:  "Now,  Mr.  Colburn,  you  be- 
lieve the  defendant  in  this  case  Is  guilty  in 
the  Jackson  matter?"  To  this,  likewise,  the 
prosecution's  objection  was  sustained.  These 
questions  should  have  been  allowed — not  only 
as  tending  to  throw  light  upon  the  juror's 
condition  of  mind  as  to  the  matter  under  in- 
vestigation, but  also  as  legitimate  inquiry  for 
the  purpose  of  determining  whether  a  peremp- 
tory challenge  should  be  Interposed  to  him. 
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In  the  very  nature  of  the  workings  of  the 
human  mind,  If  the  juror  did  believe  the  de- 
fendant to  have  been  guilty  of  the  Jackson 
murder,  he  was  more  likely  to  have  believed 
him  guilty  of  the  murder  here  charged,  and 
if,  In  fact  the  juror  did  believe  the  defend- 
ant guilty  of  the  Jackson  murder,  the  defend- 
ant was  clearly  entitled  to  know  this,  to  the 
end  that  he  might  peremptorily  excuse  him 
from  sitting  upon  the  Jury.  A  witness  testi- 
fied that  on  the  day  of  the  murder  he  met 
Mr.  Hayes  (the  murdered  man)  and  his  wife 
at  White's  Bridge.  They  were  going  west. 
He  was  asked  if  he  had  had  any  conversation 
with  Mr.  Hayes,  and,  answering  "Yes,"  was 
told  to  give  the  conversation.  The  defense 
objected.  The  witness  answered:  "He  said 
he  was  going  to  Fresno.  He  said  he  was  un- 
well, and  was  going  to  Fresno  to  see  a  doc- 
tor." It  cannot  be  perceived  how  this  evi- 
dence, even  if  in  strictness  inadmissible,  could 
have  been  In  the  slightest  degree  Injurious 
to  the  defendant,  while  elsewhere  in  defend- 
ant's brief  it  is  contended  that  this  very  evi- 
dence is  of  importance  and  value  to  defend- 
ant as  showing  that  he  could  not  have  had 
any  knowledge  of  the  Hayes'  plans,  and  thus 
could  not  have  prearranged  any  plot  for  the 
murder.  The  witness  McSwain  had  taken 
measurements  of  the  size  of  certain  tracks 
made  by  bicycle  wheels;  It  being  contended 
by  the  prosecution  that  the  defendant  and 
his  brother  rode  bicycles  to  the  scene  of  the 
murder.  The  witness  had  lost  the  memoran- 
dum of  the  measurements,  and  was  permitted, 
over  objection,  to  testify  that  one  of  the 
tracks  was  about  an  inch  wide,  and  that  the 
other  was  somewhat  smaller.  The  rulings  of 
the  court  were  proper.  In  the  absence  of  the 
memorandum,  the  testimony  was  the  best 
which  could  be  afforded,  and  the  evidence  was 
admissible  under  the  well-settled  rule  that  a 
person  may  give  his  opinion  on  the  question 
of  Identity,  or  his  judgment  of  size,  weight, 
color,  quantity,  distance,  and  time,  matters  of 
opinion  open  to  all  men  of  ordinary  Informa- 
tion. Raymond  v.  Glover,  122  Cal.  475,  55 
Pac.  898;  Commonwealth  v.  O'Brien,  134 
Mass.  198 ;  1  Wigmore  on  Evidence,  §  413,  559, 
1977  ;  5  Encyclopaedia  of  Evidence,  p.  47G 
et  seq. 

Repeatedly,  in  the  argument  before  the 
Jury,  the  district  attorney  referred  to  the 
murder  of  Jackson,  and  of  this  defendant's 
and  his  brother's  connection  with  it:  "Then 
all  at  once  they  were  arrested  and  both  In  Jail 
— two  charges— Jackson  killed,  lonely  old  man 
out  here — unoffending  woman  and  man  mur- 
dered. •  *  *  He  could  not  have  sworn 
to  it  if  he  Had  not  been  charged  with  the 
Jackson  murder.  *  •  *  We  sought  to 
prove  that  he  had  recognized  him  [defendant] 
before  he  was  arrested  and  before  the  Jack- 
son murder."  It  is  sought  to  Justify  these 
remarks  of  the  district  attorney  upon  the 
ground  that  many  of  the  jurors  upon  voir 
dire  were  Interrogated  as  to  their  knowledge 
of  the  Jackson  murder  and  of  defendant's 
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connection  with  It,  as  to  whether  or  not  the 
fact  that  the  defendant  was  charged  with 
this  murder  tended  to  influence  the  jurors' 
opinions  in  the  case  at  bar,  and  other  like 
questions.  But,  while  it  is  apparent  that 
the  Jackson  murder  was  a  matter  of  common 
knowledge  and  notoriety  in  the  community, 
and  was  doubtless  in  a  general  way  known 
to  every  man  upon  the  jury,  yet,  so  far  as  this 
record  discloses,  there  was  no  evidence  upon 
the  trial  touching  the  murder,  and  the  refer- 
ences of  the  district  attorney  to  it,  and  to  de- 
fendant's connection  with  it,  were  therefore 
improper. 

The  information  in  this  case  was  filed  up- 
on the  26th  day  of  May,  1906.  This  date 
was  one  of  the  holidays  declared  by  the  chief 
executive  following  the  earthquake  and  fire 
in  the  city  and  county  of  San  Francisco.  It 
Is  contended  by  defendant  that  the  informa- 
tion was  illegally  filed,  and  Is  therefore  void. 
Section  73  of  the  Code  of  Civil  Procedure  de- 
clares tbat  the  superior  court  sball  be  always 
open,  legal  holidays  and  nonjudicial  days  ex- 
cepted. Section  134  of  the  same  Code  de- 
clares that  no  court  shall  be  open  nor  shall 
any  judicial  business  be  transacted  on  a  holi- 
day, saving  for  the  purposes  enumerated.  The 
presentation  of  an  information  by  the  district 
attorney  for  filing  and  the  reception  of  this 
information  and  the  placing  of  its  file  mark 
thereon  by  the  clerk  of  the  court  are  all 
purely  ministerial  acts.  Ex  parte  Sternes,  82 
Cal.  245,  23  Pac.  38;  People  v.  Nogirl,  142 
Cal.  596,  76  Pac.  490.  The  only  provision  of 
the  law  other  than  those  cited  bearing  upon 
this  question  is  that  contained  in  section  13 
of  the  Code  of  Civil  Procedure,  which  declares 
that,  whenever  an  act  of  a  secular  nature  is 
appointed  by  law  or  contract  to  be  performed 
upon  a  particular  day,  which  day  falls  upon 
a  holiday,  such  act  may  be  performed  upon 
the  next  business  day.  But  this  amounts  to 
no  more  than  a  legal  permission  for  the  post- 
ponement of  the  act,  and  in  no  sense  pro- 
hibits the  doing  of  the  act  upon  the  designated 
day.  It  follows  that  It  was  not  error,  there- 
fore, to  file  the  information  upon  a  legal  holi- 
day. 

Coming,  finally,  to  the  instructions,  as  to 
the  one  to  the  effect  that  there  need  be  no 
appreciable  space  of  time  between  the  forma- 
tion of  the  intent  to  kill  and  the  act  of  kill- 
ing, it  is  perhaps  not  necessary  to  suggest 
that  such  instruction  should  be  given  In  the 
language  indicated  by  People  v.  Maughs,  149 
Cal.  253,  86  Pac  187.  As  has  been  said, 
throughout  the  case  of  the  prosecution  it  was 
indicated  and  argued  that  larceny  was  the 
motive  for  these  murders.  The  court  Instruct- 
ed the  jury  as  follows:  "In  this  case  it  is 
not  claimed  by  the  prosecution  that  the  homi- 
cide charged  was  committed  in  the  perpetra- 
tion or  attempt  to  perpetrate  another  felony." 
It  Is  manifest  that  the  contention  of  the  pros- 
ecution was  at  variance  with  this  instruction, 
and,  while  it  may  not  be  perceived  that  the 
giving  of  it  was  injurious  to  the  defendant, 


yet  certainly  under  the  evidence  It  had  no 
proper  place  in  the  case. 

The  evidence,  while  circumstantial,  was  suf- 
ficient to  sustain  the  verdict. 

We  perceive  no  other  matters  calling  for 
consideration ;  but  for  the  reasons  given  the 
judgment  and  order  are  reversed  and  the 
cause  remanded. 

We  concur:  BE  ATT  Y,  C.  J.;  McFAR- 
LAND  J. ;  LORIGAN,  J. 

152  Cal.  406 

BONNEAU  v.  NORTH  SHORE  R.  CO. 
(S.  F.  4,196.) 
(Supreme  Court  of  California.    Dec  2,  1907. 
Rehearing  Denied  Dec.  30,  1907.) 

1.  Carriers— Carriage  of  Passengers— Per- 
son ax  Injuries— Care  Required  of  Car- 
rier. 

A  carrier  of  passengers  must  exercise  the 
highest  degree  of  care  for  their  safety  and  trans- 
portation, and  is  liable  for  any  injury  sustain- 
ed by  them  in  the  course  of  transportation 
through  failure  to  exercise  such  care. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  §§  1085-1106.] 

2.  Same— Actions— Presumptions. 

Proof  that  an  injury  to  a  passenger  occur- 
red through  some  accident  happening  to  the 
train  on  which  plaintiff  was  riding  in  the  course 
of  its  operation  by  the  carrier  raises  a  presump- 
tion of  negligence  on  the  part  of  the  carrier  in 
the  operation  of  the  train,  makes  a  prima  facie 
case  against  it,  and  throws  on  it  the  burden  of 
proving  that  the  injury  sustained  was  without 
negligence  on  its  part. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  §  1288.] 

3.  Same— Instructions— Construction. 

In  a  personal  injury  action  by  a  passenger, 
where  it  appeared  that  the  coach  in  which  plain- 
tiff was  riding  left  the  rails,  turned  over,  and 
was  thrown  into  a  creek,  it  was  not  error  to  in- 
struct that  the  fact  that  the  train  overturned  is 
all  that  plaintiff  need  establish  to  recover  for 
injuries  sustained,  unless  his  want  of  care  con- 
tributed to  the  overturning  or  to  his  injury,  and 
that  to  rebut  this  presumption  of  negligence  de- 
fendant must  show  that  the  overturning  was  the 
result  of  inevitable  casualty,  or  some  cause 
which  could  not  have  been  prevented  by  human 
care  and  foresight,  and  in  doing  this  the  defend- 
ant must  necessarily  explain  how  the  overturn- 
ing occurred,  and,  if  it  tails  to  do  this,  the  pre- 
sumption of  negligence  remains:  for,  notwith- 
standing the  latter  part  of  the  instruction  it 
merely  required  the  defendant  to  show  that  the 
car  overturned  without  any  negligence  on  its 
part. 

4.  Same— Burden  of  Proof. 

In  a  personal  injury  action  by  a  passenger, 
an  instruction  that,  in  order  to  recover  for  such 
injuries  as  plaintiff  received,  it  was  only  neces- 
sary to  show  that  he  was  a  passenger  of  the  de- 
fendant, and  that  the  car  tuat  he  was  riding  in 
was  overturned  without  his  fault,  and  that, 
when  this  was  done,  the  legal  presumption  arose 
that  the  overturning  occurred  through  the  negli- 
gence of  defendant,  and  the  burden  of  proving 
that  there  had  been  no  negligence  was  cast  upon 
the  defendant,  did  not  require  the  defendant  to 
prove  by  a  preponderance  of  evidence  that  it 
was  not  negligent,  but  simply  declared  that  un- 
der the  circumstances  the  presumption  of  negli- 
gence would  prevail,  and  entitled  plaintiff  to  re- 
cover, unless  it  was  met  or  overcome  by  evi- 
dence of  equal  or  greater  weight,  and  the  in- 
struction was  not  erroneous. 

[Ed.  Note— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  §  1334.] 


Digitized  by 


Google 


Col.) 


BONNE  A  a  t,  NORTH  SHORE  R.  CO. 


10T 


5.  Same  —  Misleading  Instbuctions  —  Bub- 
den  op  Proof. 

The  instruction  could  not  have  misled  the 
jury  as  to  the  burden  of  proof,  where  the  jury 
was  told  in  eight  separate  instructions  that 
plaintiff,  to  recover,  must  prove  negligence  of  the 
defendant  by  a  preponderance  of  the  evidence, 
and  in  three  other  places  that,  if  they  found 
the  evidence  on  the  question  of  negligence  equal- 
ly balanced,  they  should  return  a  verdict  for  de- 
fendant, and,  at  the  request  of  defendant,  the 
court  instructed  that  the  presumption  of  negli- 
gence from  the  happening  of  the  accident  was 
not  conclusive,  but  might  be  rebutted  by  the  de- 
fendant, and  that  in  rebutting  the  presumption 
it  was  not  necessary  to  overcome  ft  by  a  pre- 
ponderance of  the  evidence,  but  it  was  sufficient 
if  enough  evidence  was  introduced  to  balance 
the  presumption,  for  in  that  ©vent  it  was  over- 
come in  the  eyes  of  the  law. 

6.  Tbial— Refusal  of  Instbuctions— Equiv- 
alent Instbuctions. 

In  an  action  by  a  passenger  for  injuries  re- 
ceived through  the  overturning  of  a  car,  refusal 
of  an  instruction  that,  if  the  railroad  company 
has  shown  the  exercise  of  the  required  degree  of 
care,  it  is  not  obliged  to  go  further  and  explain 
the  cause  of  the  accident,  is  not  error,  where  the 
court  instructed  that  the  law  permits  the  de- 
fendant in  answer  to  any  presumption  of  negli- 
gence to  show  the  facts  connected  with  the  acci- 
dent, and  if  it  appears  that  the  company  had 
used  proper  care  the  presumption  of  negligence 
was  overcome,  and  if  at  the  time  of  the  derail- 
ment the  train  was  being  operated  with  proper 
care,  and  the  roadbed,  ties,  and  rails  at  such 
time  and  place  were  constructed,  etc.,  with  prop- 
er care,  and  from  some  unforeseen  cause,  not  to 
be  anticipated  by  defendant  in  the  exercise  of 
the  required  degree  of  care,  the  wheels  left  the 
rails,  defendant  would  not  be  responsible;  for 
the  instruction  given  was  a  correct  statement, 
and  embodied  all  that  was  material  in  the  in- 
struction refused. 

7.  Damages  —  Pebsonal  Injubies  —  Loss  of 
Time  and  Eabning  Capacity. 

In  an  action  for  damages  for  personal  in- 
juries, the  value  of  time  lost  during  the  disabil- 
ity resulting  from  the  injuries,  ana  the  impair- 
ment of  capacity  for  future  earnings,  are  prop- 
er elements  of  damage. 

[Ed.  Note.— For  eases  in  point,  see  Gent.  Dig. 
vol.  15,  Damages,  §§  237-241.] 

8.  Same— Evidence  —  Admissibility  —  Past 
Eabnings. 

In  an  action  for  damages  for  personal  in- 
juries, evidence  of  earnings  for  the  past  several 
years  prior  to  the  accident  is  admissible  on  the 
question  of  damages. 

[Ed.  Note.— For  casps  in  point,  see  Cent.  Dig. 
voL  15,  Damages,  §  490.] 

9.  Same— Excessive  Damages— Gboundb  of 
Objection. 

A  verdict  in  an  action  for  damages  for  per- 
sona] injuries  can  only  be  disturbed  as  exces- 
sive when  it  appears  that  the  award  can  be  sus- 
tained on  no  other  theory  than  that  it  was  the 
result  of  passion  or  prejudice  on  the  part  of 
the  jnry. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  15,  Damages,  §  867.] 

In  Bank.  Appeal  from  Superior  Court, 
Marin  County;  Thos.  J.  Lennon,  Judge. 

Action  by  Thomas  S.  Bonneau  against  the 
North  Shore  Railroad  Company  for  personal 
injuries.  Judgment  for  plaintiff.  From  an 
order  refusing  a  Dew  trial,  defendant  ap- 
peals. Affirmed. 

Jesse  W.  Lillenthal  and  J.  W.  Cochrane, 
for  appellant  John  Flournoy  and  Thomas 
P.  Boyd,  for  respondent. 


LORIGAN,  J.  This  action  was  brought  by 
plaintiff  to  recover  damages  for  personal  in- 
juries sustained  by  him  on  June  21,  1903, 
through  the  derailment,  overturning,  and 
wrecking  of  one  of  defendant's  passenger 
cars  in  which  he  was  a  passenger,  occasion- 
ed, it  is  alleged,  through  the  negligence  of 
defendant  In  operating  its  train  between 
Tomales  and  San  Anselmo,  in  Marin  county. 
Plaintiff  obtained  a  verdict  and  judgment  for 
$7,500,  and  defendant  appeals  from  an  order 
denying  its  motion  for  a  new  trial. 

The  points  made  on  appeal  relate  to  cer- 
tain instructions  given  and  to  other  certain 
instructions  refused,  rulings  as  to  evidence 
offered,  and  the  sufficiency  of  the  evidence  to 
justify  the  amount  of  the  verdict  The  evi- 
dence showed  that  the  train  of  defendant  on 
which  plaintiff  was  a  passenger  consisted  of 
an  engine,  tender,  and  one  passenger  coach; 
that  as  the  train  was  passing  over  a  bridge 
across  a  small  creek  near  Pt  Reyes,  the  pas- 
senger coach  in  which  plaintiff  was  riding 
left  the  rails,  turned  over,  and  was  precipi- 
tated into  the  creek,  the  plaintiff  sustaining 
thereby  the  injuries  for  which  he  sought  com- 
pensation. 

As  to  the  instructions  attacked  by  appel- 
lant: The  court  instructed  the  Jury  that  "the 
fact  that  the  train  did  so  overturn  is  all  that 
he  [plaintiff]  need  establish  in  order  to  re- 
cover for  such  injuries  as  he  may  have  sus- 
tained, unless  his  want  of  ordinary  care  con- 
tributed to  such  overturning  or  to  his  injury. 
In  order  to  rebut  this  presumption  of  negli- 
gence, the  defendant  must  show  that  the 
overturning  was  the  result  of  inevitable  cas- 
ualty or  of  some  cause  which  human  care 
and  foresight  could  not  prevent  for  the  law 
holds  it  responsible  for  the  slightest  negli- 
gence, and  will  not  hold  It  blameless,  except 
upon  the  most  satisfactory  proofs.  In  doing 
this  the  defendant  must  necessarily  explain 
how  the  overturning  occurred,  and,  if  it  fails 
to  do  this,  the  presumption  of  negligence  re- 
mains." There  can  be  no  question  of  the 
accuracy  of  the  general  principle  of  law  con- 
tained in  this  instruction.  A  carrier  of  pas- 
sengers is  held  to  the  exercise  of  the  highest 
degree  of  care  for  their  safety  and  trans- 
portation, and  liable  for  any  injury  sustained 
by  them  In  the  course  of  transportation 
through  failure  to  exercise  such  care.  And, 
where  an  action  is  brought  by  a  passenger 
against  a  carrier  to  recover  for  Injuries,  he 
makes  a  prima  facie  case  against  the  carrier 
when  he  shows  that  his  injuries  were  sustain- 
ed by  some  accident  happening  to  the  train 
on  which  he  was  riding  in  the  course  of  its 
operation  by  the  carrier.  Such  proof  raises  a 
presumption  of  negligence  on  the  part  of  the 
carrier,  in  the  operation  of  the  train,  and  the 
burden  is  then  thrown  on  it  to  show  that  the 
injury  sustained  by  plaintiff  was  without 
negligence  on  its  part  This  has  been  the 
rule  In  this  state  for  upwards  of  40  years, 
being  first  announced  in  Boyce  v.  California 
Stage  Co.,  25  Cal.  468,  and  since  reaffirmed. 
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among  other  cases,  In  the  recent  case  of  Mc- 
Currie  v.  Southern  Pacific  Co.,  122  Cal.  561, 
55  Pac.  324.  Counsel  for  appellant,  however, 
criticise  the  last  portion  of  the  instruction 
given,  in  which  it  is  declared  to  be  the  duty 
of  the  defendant  to  explain  the  cause  of  the 
overturning  of  the  car,  insisting  that  the  de- 
fendant was  not  called  on  to  prove  how  it 
overturned — what  was  In  fact  the  cause  of 
its  overturning — but  only  that  It  occurred 
without  any  negligence  on  the  part  of  the 
'lefendant.  But,  taking  Into  consideration 
the  entire  instruction,  it  is  apparent  that  the 
portion  criticised  only  casts  on  the  defendant 
the  duty  of  showing  that  fact  The  explana- 
tion that  the  defendant  is  required  to  make, 
as  the  instruction  states  it,  is  one  which  will 
show  that  the  accident  was  the  result  of  in- 
evitable casualty,  or  that  It  resulted  from 
some  cause  which  care  and  prudence  on  the 
part  of  the  carrier  could  not  have  prevented. 
In  other  words,  that  the  accident  was  the 
result  of  some  cause  other  than  the  negli- 
gence of  the  carrier  itself.  This  is  the  only 
explanation  the  instruction  calls  for,  was 
the  only  one  which  was  stated  and  reiterated 
in  the  other  Instructions  to  the  jury  given 
by  the  court  of  Its  own  motion  and  at  the 
Instance  of  the  defendant,  and  was  the  one 
to  which  the  evidence  on  the  part  of  defend- 
ant was  addressed.  The  Instruction  as  given 
was  taken  from  the  language  of  the  court  in 
the  Boyce  Case,  and  is  in  the  exact  lan- 
guage of  an  Instruction  given  in  the  case  of 
Mitchell  v.  Southern  Pacific  Co.,  87  Cal.  62, 
25  Pac.  245,  11  L.  R.  A.  130,  and  approved  by 
this  court  as  a  correct  statement  of  the  law. 

It  is  also  Insisted  that  the  court  erred  in 
giving  another  Instruction.  It  told  the  Jury: 
"That  the  plaintifiT  was  a  passenger  of  the 
defendant,  and  that  the  car  In  which  he  was 
riding  was  derailed  or  overturned  without 
his  fault,  is  all  that  the  plaintiff  need  estab- 
lish in  the  first  Instance  In  order  to  recover 
for  such  injuries  as  may  have  been  proxi- 
mately caused  him  thereby.  When  the  plain- 
tiff has  done  this,  the  legal  presumption 
arises  that  the  derailment  or  overturning  of 
the  car  occurred  through  the  negligence  of 
the  defendant,  and  the  burden  of  proving 
that  there  has  been  no  negligence  is  cast  up- 
on the  defendant."  Complaint  Is  made  that 
this  instruction  incorrectly  declares  the  rule 
as  to  the  burden  of  proof;  the  position  of  the 
appellant  being  that,  in  an  action  where  the 
only  question  Is  as  to  the  negligence  of  the 
defendant,  the  burden  of  proof  Is  always  up- 
on the  plaintiff  to  show  by  a  preponderance 
of  the  evidence  such  negligence;  that  the 
burden  of  proof  never  shifts,  and  that  it  was 
error  to  Instruct  the  Jury  that  "the  burden 
of  proving  that  there  has  been  no  negligence 
is  cast  upon  the  defendant";  that  in  effect 
this  was  to  instruct  the  Jury  that  the  burden 
was  cast  upon  it  to  prove  by  a  prei>onderauce 
of  evidence  that  it  was  not  negligent.  But 
It  Is  quite  clear  that  this  instruction  had 
nothing  to  do  with  declaring  any  rule  as  to 
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the  burden  of  proof  In  the  case;  that  Is,  the 
burden  of  proving  by  a  preponderance  of  evi- 
dence the  negligence  of  defendant  This  is 
always  on  the  plaintiff,  and  never  shifts.  All 
that  Is  declared  by  the  Instruction  criticised 
is  that  as  a  presumption  of  negligence  on  the 
part  of  the  carrier  arises  from  proof  of  the 
overturning  of  the  car  in  which  plaintiff  was 
riding,  which,  In  the  absence  of  any  evidence 
on  the  part  of  defendant  meeting  It  would 
entitle  the  plaintiff  to  recover,  it  is  incum- 
bent on  the  defendant  If  it  would  avoid  the 
effect  of  the  presumption,  to  produce  evi- 
dence of  equal  or  greater  weight  to  meet  or 
overcome  it  or  it  will  prevail.  That  there 
was  no  error  in  the  giving  of  the  Instruction 
complained  of,  and  that  the  construction 
placed  upon  It  by  appellant  is  unwarranted, 
is  so  clearly  established  by  the  authorities 
in  this  state  that  further  general  discussion 
of  the  proposition  would  be  unprofitable.  In 
the  recent  case  of  Cody  v.  Market  St  Ry. 
Co.,  148  Cal.  90,  82  Pac.  666,  the  following 
instruction  given  by  the  trial  court  was  pre- 
sented for  review:  "Hence,  when  it  Is  shown 
that  the  Injury  to  the  passenger  was  caused 
by  the  act  of  the  carrier  In  operating  the  in- 
strumentalities employed  in  his  business, 
there  is  a  presumption  of  negligence  which 
throws  upon  the  carrier  the  burden  of  showing 
that  the  injury  was  sustained  without  any 
negligence  on  his  part"  It  will  be  observed 
that  there  is  no  essential  difference  between 
the  Instruction  immediately  quoted  and  the 
one  Involved  at  bar.  There  Is  a  difference 
in  phraseology  only.  In  the  Cody  Case,  dis- 
cussing the  objection  urged  against  the  in- 
struction there  presented,  this  court  said:  "It 
is  claimed  that  the  court  erred  in  giving  this 
instruction.  It  is  suggested  that  the  effect 
of  this  instruction  was  to  make  it  incumbent 
on  defendant  to  overcome  the  showing  of 
plaintiff  by  a  preponderance  of  evidence, 
whereas,  under  the  universally  recognized 
rule,  no  verdict  could  be  rendered  for  plain- 
tiff in  the  absence  of  a  preponderance  of  evi- 
dence showing  negligence  on  the  part  of  dt*- 
fendant  That  this  contention  is  not  w«II 
founded  Is  shown  by  the  opinion  of  this 
court  in  several  cases  where  the  question  has 
been  discussed.  Such  an  Instruction  simply 
informs  the  jury  that  when  the  facts  stated 
therein  are  shown,  a  presumption  of  negli- 
gence on  the  part  of  the  carrier  arises,  which 
is  sufficient  to  make  out  a  prima  facie  case 
for  the  plaintiff,  and  requires  the  defendant 
to  meet  the  case  thus  made,  or,  in  other 
words,  to  answer  the  prima  facie  case,  or  it 
will  prevail.  But  It  does  not  require  a  de- 
fendant to  show  want  of  negligence  by  a  pre- 
ponderance of  evidence.  It  does  no  more 
than  to  require  him  to  make  such  showing 
as  to  want  of  negligence  as  will  leave  the 
Jury,  with  all  the  evidence  before  it,  unsatis- 
fied as  to  whether  there  was  negligence  on 
defendant's  part,  and  If,  on  the  whole  case, 
the  scale  does  not  preponderate  In  favor  of 
the  presumption  of  negligence,  and  against 
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the  defendant's  proof,  plaintiff  is  not  entitled 
to  a  verdict,  for  he  has  not  established  his 
case  by  a  preponderance  of  evidence,  as  he 
was  compelled  to  do  under  the  well-settled 
rule.  The  term  'burden'  or  'burden  of  proof* 
is  frequently  used  to  signify  simply  the  bur- 
den of  meeting  a  prima  facie  case,  rather 
than  the  burden  of  producing  a  preponder- 
ance of  evidence,  and  as  used  in  the  instruc- 
tion in  question  imported  nothing  more." 
The  distinction  pointed  out  is  equally  shown 
in  previous  decisions  (Scott  v.  Wood,  81  Cal. 
389,  400,  22  Pac  871;  Kahn  v.  Tries t,  etc^ 
Co.,  139  Cal.  340,  344,  73  Pae  164;  Patterson 
v.  S.  F.  &  S.  M.  Ry.  Co.,  147  Cal.  178,  183, 
81  Pac.  531;  Valente  v.  Sierra  Ry.  Co.  [Cal.] 
91  Pac.  481),  which  are  conclusive  against  the 
objection  to  the  validity  of  the  instruction 
urged  by  appellant 

Neither,  when  we  examine  the  entire 
charge  of  the  court,  is  there  any  room  for 
reasonable  contention  that  the  Jury  could 
have  understood  the  instruction  in  question 
to  mean  anything  more  than  that  the  defend- 
ant  was  required  to  meet  by  evidence  the 
presumption  of  negligence  arising  from  the 
derailment  and  overturning  of  the  car,  or 
that  it  should  prevail  and  warrant  a  verdict 
for  the  plaintiff.  In  eight  separate  instruc- 
tions the  jury  was  told  by  the  trial  court 
that  the  plaintiff,  in  order  to  recover,  must 
prove  negligence  on  the  part  of  the  defend- 
ant by  a  preponderance  of  the  evidence. 
They  were  also  told  three  several  times  In 
the  Instructions  that,  if  they  found  that  the 
evidence  in  the  case  on  the  question  of  neg- 
ligence was  equally  balanced,  they  should  re- 
turn a  verdict  for  defendant,  and,  at  the  re- 
quest of  the  defendant,  the  court  instructed 
the  Jury  that  the  presumption  of  negligence 
arising  from  the  happening  of  the  accident 
was  not  a  conclusive  presumption,  but  might 
be  rebutted  by  the  defendant;  that  in  rebut- 
ting the  presumption  it  was  not  necessary 
for  the  defendant  to  overcome  it  by  a  pre- 
ponderance of  evidence;  that  it  was  sufficient 
if  it  introduced  enough  evidence  simply  to 
balance  the  presumption,  for  in  that  event 
the  presumption  was  overcome  in  the  eye  of 
the  law.  With  these  instructions  before 
them  there  could  be  no  misconstruction  by 
the  Jury  of  the  Instruction  we  have  been  con- 
sidering. 

It  is  next  claimed  that  the  court  erred  in 
refusing  to  give  the  following  instruction 
tendered  by  defendant:  "If  the  railroad  com- 
pany has  shown  the  exercise  of  the  required 
degree  of  care,  it  is  not  obliged  to  go  further 
and  explain  the  cause  of  the  accident"  All 
that  was  pertinent  in  this  instruction  was, 
however,  embodied  in  the  instructions  given. 
The  jury  was  told  that  the  law  permits  the 
defendant  in  answer  to  any  presumption  of 
negligence  to  show  the  facts  connected  with 
the  accident  and,  if  it  appear  from  them 
and  on  the  whole  evidence  that  the  company 
had  used  proper  care,  the  presumption  of  neg- 
ligence was  overcome,  and  that  if  at  the  time 


of  such  derailment  the  train  was  being  op- 
erated with  proper  care,  and,  further,  that 
the  roadbed,  ties,  and  rails  at  such  time  and 
place  were  constructed,  laid,  and  maintain- 
ed with  proper  care,  and  that  from  some 
unforeseen  cause,  not  to  be  anticipated  by 
the  defendant  in  the  exercise  of  the  required 
degree  of  care,  the  wheels  left  the  rail,  the 
railroad  company  would  not  be  responsible. 
This  was  a  correct  statement  of  what  show- 
ing would  relieve  the  defendant  from  liabili- 
ty, and  embraced  all  that  was  really  mate- 
rial in  the  Instruction  refused. 

These  are  the  only  points  made  on  the  in- 
structions. 

As  to  the  rulings  on  the  admission  of  evi- 
dence: Plaintiff  at  the  time  of  the  accident 
was,  and  for  many  years  prior  thereto  had 
been,  an  insurance  solicitor  for  the  New  Tork 
Life  Insurance  Company,  receiving  commis- 
sions upon  all  business  secured  by  him  and 
written  by  said  company.  Over  the  objec- 
tion of  defendant,  he  was  allowed  to  testify 
to  the  commissions  earned  by  him  for  sever- 
al years  prior  to  the  accident  which  during 
that  period  varied  in  amounts  from  $2,000 
to  $3,700  per  annum.  It  Is  insisted  that  it 
was  error  to  allow  this  proof.  We  think  not 
As  elements  entering  into  the  damage  which 
plaintiff  was  entitled  to  receive  as  pecuniary 
loss  were  the  value  of  his  time  for  the  pe- 
riod during  which  he  was  disabled  by  the  In- 
juries and  If  the  Injuries  impaired  bis  ca- 
pacity for  future  earnings,  such  an  amount 
as  would  compensate  him  for  loss  of  such 
capacity.  We  know  of  no  better  method,  and 
none  has  been  suggested,  whereby  proof  of 
such  pecuniary  loss  can  be  presented  to  the 
Jury  than  by  the  testimony  of  the  plaintiff 
himself  as  to  what  his  earnings  as  insurance 
solicitor  were  for  a  number  of  years  and 
immediately  prior  to  the  accident  Natural- 
ly the  earnings  of  one  following  a  vocation 
such  as  the  plaintiff  was  engaged  In  as  they 
varied  in  the  past  must  be  uncertain  as  to 
the  future,  but  evidence  as  to  what  they 
were  in  the  past  must  furnish  the  best  basis 
from  which  the  Jury  may  determine  the  ex- 
tent of  the  pecuniary  loss  plaintiff  has  sus- 
tained as  to  either  or  both  of  the  elements 
of  damage  suggested.  The  authorities  sus- 
tain the  admissibility  of  such  evidence.  Ehr- 
gott  v.  City  of  New  York,  96  N.  T.  264,  48 
Am.  Rep.  622;  8. virions  v.  Metropolitan  St. 
Ry.  Co.  (Sup.)  58  N.  Y.  Supp.  227;  Missouri, 
etc.,  R  R.  v.  Vance  (Tex.)  41  S.  W.  167. 

As  to  the  other  points  made  by  appellant 
on  the  rulings  as  to  evidence,  we  deem  them 
so  untenable  as  to  require  neither  mention 
nor  discussion. 

Lastly,  it  is  claimed  that  the  damages  are 
excessive.  We  can  only  disturb  a  verdict  In 
this  class  of  cases  for  that  reason  when  it 
appears  that  the  damages  are  so  excessive 
that  the  award  can  be  sustained  on  no  other 
theory  than  that  it  was  the  result  of  passion 
or  prejudice  on  the  part  of  the  jury.  Nothing 
of  the  kind  appears  here.   The  evidence  in 
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the  ease  Justified  the  Jury  in  finding  that  the 
plaintiff  had  been  damaged  upwards  of  $2,- 
000  for  expenses — medical  services,  nursing, 
etc.— incurred  by  him  by  reason  of  the  in- 
juries and  for  loss  of  time  while  entirely 
disabled  from  pursuing  his  vocation  as  Insur- 
ance solicitor.  It  appeared,  further,  that, 
aside  from  the  pain  and  suffering  he  endured 
Incident  to  his  injuries,  such  injuries  were 
of  a  permanent  character  and  materially 
impaired  his  capacity  for  future  pursuit  of 
his  vocation  as  such  solicitor.  Under  this 
evidence,  It  was  for  the  Jury  to  exercise  an 
intelligent  discretion  In  the  award  of  dam- 
ages, and  there  is  nothing  in  the  amount 
awarded  to  indicate  that  it  was  the  result 
of  other  than  the  exercise  of  such  discretion. 
The  order  appealed  from  is  affirmed. 

We  concur:  McFARLAND,  J.;  SHAW,  J.; 
SLOSS,  J.;  HENSHAW,  J. 

Mr.  Justice  ANGELLOTTI  did  not  partici- 
pate herein,  deeming  himself  disqualified. 


US  Cal.  430 

BUNTING  v.  HASKELL  et  al.   (S.  F.  4,304.) 

(Supreme  Court  of  California.    Dec.  2,  1907. 
Rehearing  Denied  Dec.  30,  1907.) 

1.  Judicial  Sales— Redemption. 

As  a  general  rule,  the  redemption  allowed 
by  statute  cannot  be  effected  after  the  expiration 
of  the  statutory  period  allowed  therefor. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Judicial  Sales,  §  116.] 

2.  Execution — Redemption — Failure  to  Re- 
deem—Relief. 

Courts  of  equity  may,  upon  a  proper  show- 
ing of  fraud,  mistake,  or  other  circumstances 
appealing  to  the  discretion  of  the  chancellor, 
relieve  judgment  debtors  whose  property  has 
been  sold  on  execution  from  a  failure  to  redeem 
within  the  statutory  period. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  21,  Execution,  8  849.] 

3.  Appeal— Right  of  Review— Waiver— Ac- 
ceptance op  Payment  on  Judgment. 

Where  plaintiff  secures  defendants'  prop- 
erty on  a  judgment  sale,  and  thereafter  defend- 
ants obtain  a  decree  of  redemption  upon  pay- 
ment of  a  specified  sum  within  30  days,  plain- 
tiff's acceptance  of  the  sum  within  the  time 
given  would  involve  a  waiver  of  his  right  of 
appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §§  984,  985.] 

4.  Quieting  Title— Adverse  Claim  ow  Ti- 
tle. 

Plaintiff  secured  defendants'  property  on  a 
judgment  sale.  More  than  a  year  thereafter  de- 
fendants obtained  a  decree  of  redemption  upon 
payment  within  30  days  of  a  specified  sum  and 
7  per  cent,  interest  thereon,  whereupon  plaintiff 
must  convey  the  property  to  defendants.  The 
sum  was  tendered,  but  plaintiff  refused  it,  and 
appealed  from  the  decree.  The  judgment  was 
affirmed,  and  30  days  afterwards  plaintiff  de- 
manded the  sum,  tendering  a  conveyance  of  the 
property.'  Defendants  refused  to  pay,  claiming 
that,  under  Code  Civ.  Proc.  §5  703,  704.  pro- 
viding that  redemption  by  the  debtor  terminates 
the  effect  of  the  sale,  and  restores  the  debtor  to 
his  estate,  and  that  a  tender  is  equivalent  to 
payment,  their  tender  accomplished  the  redemp- 
tion, and  that,  when  it  was  refused,  it  was  not 


necessary  thereafter  to  keep  it  good  or  pay  the 
amount  to  plaintiff.  Held,  in  an  action  to  quiet 
title,  that  defendants  had  lost  their  right  of 
redemption,  and  that  the  title  vested  in  plaintiff 
by  the  commissioner's  deed  following  the  judg- 
ment sale,  was  unaffected  by  any  adverse  claim 
arising  from  the  decree  of  redemption;  the 
right  to  redeem  given  by  the  decree  being  not 
the  same  right  given  by  statute,  and  being  gov- 
erned by  the  conditions  in  the  decree  and  not 
those  mentioned  in  the  act 
5.  Judicial  Sales— Redemption. 

Civ.  Code,  §  1504,  providing  that  "an  offer 
of  payment  *  *  *  stops  the  running  of  in- 
terest on  the  obligation,  and  has  the  same  effect 
upon  all  its  incidents  as  a  performance  thereof," 
has  no  application  to  a  tender  under  a  decree 
allowing  judgment  debtors  to  redeem  their  prop- 
erty within  a  specified  time  upon  specified  con- 
ditions, since  the  decree,  being  a  mere  option  to 
redeem,  imposed  no  "obligation"  upon  them,  and 
neither  the  title  to  the  land  nor  its  possession 
was  an  "incident"  to  any  obligation  within  the 
meaning  of  the  section. 

In  Bank.  Appeal  from  Superior  Court 
City  and  County  of  San  Francisco;  J.  M.  Sea- 
well,  Judge. 

Action  by  William  L.  Bunting  against  Bur- 
net te  G.  Haskell  and  others.  From  a  judg- 
ment for  plaintiff,  defendants  appeal  Af- 
firmed. 

Wm.  B.  Sharp,  for  appellants.  Edward  C. 
Harrison,  for  respondent 

SLOSS,  J.  This  is  an  action  to  quiet  title 
to  real  property.  The  plaintiff  recovered 
judgment  and  the  defendants  appeal  on  the- 
judgment  roll. 

On  June  1,  1897,  Margaret  Reese  was  the 
owner  of  the  land  described  in  the  complaint, 
subject  to  a  mortgage  made  by  her  on  Febru- 
ary 20,  1892,  to  one  Iburg.  Iburg  brought  ac- 
tion for  the  foreclosure  of  this  mortgage,  re- 
covering judgment  under  which  the  property 
was  sold  to  Bunting,  plaintiff  herein,  on  June 
1,  1897.  After  the  expiration  of  12  months 
from  said  sale  a  deed  of  the  property  was 
executed  and  delivered  to  Bunting  by  the 
commissioner  who  had  made  the  sale.  There- 
after, on  June  28,  1898,  Margaret  Reese  and 
some  of  the  defendants  herein  commenced  an 
action  against  Bunting,  the  plaintiff  herein, 
In  which  action  the  superior  court  on  January 
28,  1901,  rendered  a  judgment  that  the  plain- 
tiffs therein  and  each  of  them  were  entitled 
to  redeem  the  property  from  said  sale  within 
30  days  from  the  eutry  of  said  judgment,  up- 
on payment  to  the  defendant  therein  (the  plain- 
tiff herein)  of  the  sum  of  $819.89.  This  Judg- 
ment was  entered  January  30,  1901,  and  with- 
in 80  days  thereafter  the  plaintiffs  In  that 
action  tendered  to  Bunting  the  amount  of 
money  necessary  under  the  terms  of  the  Judg- 
ment to  effect  the  redemption  thereby  allowed 
and  provided  for,  but  the  said  defendant  re- 
fused to  accept  the  said  money.  Thereafter 
the  said  defendant  (plaintiff  herein)  appealed 
from  the  judgment,  and  deposited  with  the 
clerk  of  the  superior  court  a  conveyance  of 
the  property  to  the  plaintiffs  in  said  action  to 
abide  the  judgment  of  the  Supreme  Court  on 
said  appeal.   He  also  surrendered  and  de- 
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livered  the  possession  of  the  property  to  said 
plaintiffs.  The  Judgment  appealed  from  wat 
affirmed  by  this  court  on  December  29,  190b 
<Benson  v.  Bunting,  141  Cal.  462,  75  Pac.  59), 
and  the  remittitur  filed  In  the  superior  court 
on  February  26,  1904.  After  the  filing  of  the 
remittitur,  Bunting  made  a  demand  In  writ- 
ing upon  the  defendants  herein  (plaintiffs  In 
said  action  of  Benson  v.  Bunting)  for  the 
payment  of  the  money  provided  by  said  judg- 
ment for  said  redemption,  and  at  the  same 
time  tendered  to  them  a  conveyance  by  him 
to  them  of  said  property.  But  the  defendants 
refused  to  pay  the  money  so  demanded,  or 
any  part  thereof,  specifying  no  objection  to 
the  tender  or  demand,  excepting  to  state  that 
■said  defendants  were  entitled  to  30  days'  time 
from  and  after  such  demand  wherein  to  make 
the  payment  demanded.  This  tender  and  de- 
mand were  made  on  tbe  27th  day  of  April, 
1904,  and  30  days  thereafter,  to  wit,  on  the 
'28th  day  of  May,  1904,  the  plaintiff  herein 
made  a  second  tender  to  said  defendants  of  a 
conveyance  of  the  property,  and  again  de- 
manded of  them  the  payment  of  said  sum 
fixed  by  the  court  as  the  amount  required  for 
redemption,  but  said  defendants  refused,  and 
ever  since  have  refused,  to  pay  the  said  sum 
of  money  so  demanded  or  any  part  thereof. 
Thereupon  the  plaintiff  brought  the  present 
action.  The  judgment  appealed  from  deter- 
mines that  the  plaintiff  is  the  owner  in  fee 
simple  absolute  of  the  property,  and  adjudges 
that  his  title  thereto  be  quieted  as  against 
any  and  all  of  the  claims  of  any  of  the  de- 
fendants, that  said  defendants  be  enjoined 
from  asserting  any  claim  whatever  in  or  to 
-said  land  adverse  to  said  plaintiff,  and  that 
possession  of  said  land  be  restored  to  said 
plaintiff.  The  contention  of  the  appellants 
is  that  their  tender  to  tbe  plaintiff  within  30 
days  after  the  entry  of  judgment  in  Benson 
v.  Bunting  of  the  amount  required  for  re- 
demption was  in  itself  sufficient  to  accomplish 
the  redemption,  and  that,  when  such  tender 
was  refused,  it  was  not  necessary  thereafter 
to  keep  it  good,  or  to  pay  the  amount  to 
plaintiff.  If  we  were  dealing  with  the  ques- 
tion of  a  redemption  from  execution  sale,  ef- 
fected by  act  of  the  judgment  debtor  In  the 
manner  and  within  the  period  fixed  by  law, 
this  contention  would  undoubtedly  be  sound, 
and  that  for  the  simple  reason  that  the  stat- 
ute expressly  so  provides.  Section  703  of  the 
Code  of  Civil  Procedure  declares  that,  "if  the 
debtor  redeem,  the  effect  of  the  sale  Is  ter- 
minated and  he  Is  restored  to  his  estate." 
Section  704  declares  that  "a  tender  of  the 
money  is  equivalent  to  payment"  Speaking 
•of  a  tender  In  redemption  made  within  the 
time  prescribed  by  law,  this  court,  in  Leet  v. 
Armbruster,  143  Cal.  663,  77  Pac.  653,  said 
that  "the  tender  operated  Instantaneously  to 
redeem  the  property  and  revest  the  title  in 
the  redemptioner." 

But  was  the  redemption  authorized  by  the 
decree  in  Benson  v.  Bunting  the  redemption 
provided  for  in  sections  702  et  seq.  of  the  Code 


of  Civil  Procedure?  As  a  general  rule,  the  re- 
demption allowed  by  statute  cannot  be  effected 
after  the  expiration  of  the  statutory  period  al- 
lowed therefor.  Tllley  v.  Bonney,  123  Cal.  118, 
123, 55  Pac.  798 ;  Davidson  v.  Gaston,  16  Minn. 
230  (Gil.  202).  It  Is  well  settled,  however, 
that  courts  of  equity  may,  upon  a  proper 
showing  of  fraud,  mistake  or  other  circum- 
stances appealing  to  the  discretion  of  the 
chancellor,  relieve  judgment  debtors  whose 
property  has  been  sold  on  execution  from  a 
failure  to  redeem  within  the  statutory  period. 
In  such  cases  equity  "in  its  discretion  will 
grant  relief  on  a  proper  bill,  and  allow  the 
judgment  debtor  to  redeem  after  the  expira- 
tion of  the  redemption  period."  17  Cyc  1330; 
Graffam  v.  Burgess,  117  U.  S.  180,  6  Sup.  Ct. 
686,  29  I*  Ed.  839;  Branch  v.  Foust,  130  Ind. 
538,  30  N.  E.  631;  Smith  v.  Hun  toon,  134  111. 
24,  24  N.  E.  971,  23  Am.  St  Rep.  646.  But 
such  redemption,  when  authorized  by  the  de- 
cree of  a  court  of  equity,  finds  its  support, 
not  in  the  provisions  of  the  statute  allowing 
redemption  within  a  given  time  as  a  matter 
of  right  but  In  the  provisions  of  the  decree 
granting  to  a  party  the  privilege  of  redeeming 
upon  terms  fixed  by  the  court  as  Just  In  the 
case  at  bar,  the  decree  permitting  redemption 
Is  described  In  the  complaint  and  no  Issue  is 
made  as  to  the  allegations  regarding  It. 
Those  allegations  are  that  the  court  adjudged 
and  decreed  that  certain  defendants  were  en- 
titled to  redeem  the  property  within  30  days 
from  the  date  of  entry  of  said  judgment  and 
decree,  upon  payment  to  the  plaintiff  of 
$819.89,  with  Interest  thereon  at  the  rate  of 
7  per  cent  per  annum  until  payment  subject 
to  certain  reductions,  and  that  in  said  decree 
it  was  f urther  ordered  and  adjudged  that,  if 
the  said  defendants  should  fall  to  redeem  the 
property  within  30  days,  the  said  action  might, 
upon  motion  of  Bunting,  the  plaintiff  herein, 
be  dismissed.  The  complaint  contains  fur- 
ther allegations  from  which  It  appears  that 
the  decree  required  the  plaintiff  to  make  and 
deliver  to  the  defendants  a  deed  of  convey- 
ance of  the  property  in  question. 

Assuming  that  a  court  of  equity  may,  in 
granting  a  right  to  redeem  after  the  expira- 
tion of  the  statutory  period,  prescribe  in  its 
decree  that  the  redemption  so  allowed  shall 
be  accomplished  in  the  manner  and  subject  to 
the  conditions  provided  for  statutory  redemp- 
tion, we  think  the  decree  in  Benson  v.  Bunt- 
ing should  not  be  construed  as  giving  to  the 
plaintiffs  in  that  action  a  right  to  a  statutory 
redemption  to  be  exercised  within  a  new  pe- 
riod of  30  days.  The  redemption  authorized 
by  the  decree  differed  In  several  respects  from 
that  allowed  by  the  Code.  In  the  first  place, 
the  rate  of  Interest  to  be  computed  on  the 
amount  required  for  redemption  was  not  that 
fixed  by  law.  Code  Civ.  Proa  ft  702.  Again, 
the  decree  provided  for  a  conveyance  by  the 
plaintiff,  whereas,  in  case  of  a  redemption  un- 
der the  statute,  payment  or  even  tender, 
would  "ipso  facto  work  a  restoration  to  the 
judgment  debtor,  or  bis  successor  in  Interest, 
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of  his  title."  Leet  v.  Armbruster,  supra. 
Rut  a  more  substantial  reason  for  holding 
that  the  decree  in  Benson  v.  Bunting  should 
not  be  construed  as  Intending  to  merely  ex- 
tend the  statutory  right  of  redemption,  which 
had  been  lost  by  lapse  of  time,  is  that  the  de- 
cree does  not  contain  any  language  Indicating 
such  intention,  and  that  every  consideration 
of  equity  demanded  of  the  court  that  no  such 
relief  should  be  granted.  The  plaintiffs  in 
Benson  v.  Runting  came  into  a  court  of  equity 
asking  to  be  restored  to  a  right  which  under 
the  law  had  passed  from  them.  Such  relief 
could  properly  be  granted  them  only  on  condi- 
tion that  they  themselves  did  equity.  To  give 
to  the  decree  the  construction  advanced  by 
appellants  would  be  to  hold  that  they,  having 
come  Into  a  court  of  equity  and  obtained  a 
decree  permitting  them  to  redeem  property  on 
payment  of  a  certain  sum,  might  merely  by 
reason  of  a  tender  once  made  hold  all  the 
substantial  fruits  of  the  decree  while  repu- 
diating the  obligations  imposed  by  it  upon 
them.  This  is  not  equity,  and  the  decree  in 
the  former  suit  should  not  be  construed  so 
as  to  permit  such  result.  It  must  be  remem- 
bered that  that  decree  was  not  final.  The 
plaintiff,  Runting,  had  the  right  to  appeal 
from  it,  and  did,  in  fact,  appeal.  An  accept- 
ance of  the  tender  made  by  defendants  would 
have  involved  a  waiver  of  his  right  of  appeal. 
2  Cyc.  652;  Wolff  v.  Canadian  Pac.  Ry.,  89 
Cal.  332,  338,  26  Pac.  825.  If  the  decree  had 
the  effect  attributed  to  it  by  appellants,  they 
by  their  tender  compelled  the  plaintiff  to 
waive  his  right  of  appeal,  under  penalty  of 
losing  the  property,  if  he  should  decline  to 
make  such  waiver  and  the  decree  should  be 
affirmed.  Hut  he  was  not  bound  to  waive 
his  right  of  appeal.  If  the  decree  were  er- 
roneous, the  mere  tender  of  the  money  did 
not  entitle  the  plaintiffs  in  that  action  to  re- 
deem, and,  while  the  right  of  appeal  subsist- 
ed, Bunting's  title  could  not  be  finally  di- 
vested by  a  tender  which  was  not  accepted 
and  was  not  kept  good.  No  doubt  the  appel- 
lants (plaintiffs  in  Benson  v.  Runting)  had  a 
right  to  make  the  tender  within  30  days 
after  entry  of  the  decree,  and  after  so  doing 
they  could  not  be  put  in  default  until  the 
plaintiff  should  tender  them  a  deed  and  de- 
mand payment  of  the  amount  due.  After  the 
judgment  had  been  affirmed,  their  right  to 
redeem  still  existed,  but  It  was  a  right  to  re- 
deem upon  the  condition  fixed  by  the  decree, 
which  was  that  the  money  should  be  paid  by 
the  defendants.  This  condition  they  refused 
to  comply  with,  and,  that  refusal  having  per- 
sisted after  demand  for  the  period  of  30  days 
allowed  them,  the  court  below  properly  con- 
cluded that  they  had  lost  their  right  of  re- 
demption, and  that  the  title  vested  In  plain- 
tiff by  the  commissioner's  deed  was  unaffect- 
ed by  any  adverse  claim  arising  from  the  pro- 
ceedings in  Benson  v.  Runting. 

Appellants  rely  on  section  1504  of  the  Civil 
Code,  providing  that  "an  offer  of  payment 
*   *   •   stops  the  running  of  interest  on  the 


obligation,  and  has  the  same  effect  upon  all 
its  incidents  as  a  performance  thereof."  We 
think  this  section  has  no  application  here. 
As  we  construe  the  decree  in  Benson  ▼.  Runt- 
ing, it  gave  to  the  defendants  a  mere  option 
to  redeem.  That  option  imposed  no  "obliga- 
tion" upon  them,  and  neither  the  title  to  the 
land  nor  its  possession  was  an  "incident"  to 
any  obligation,  within  the  meaning  of  this 
section. 
The  judgment  is  affirmed. 

We  concur:  ANGELLOTTI,  J.;  SHAW.  J.; 
McFARLAND,  J.;  LORIGAN,  J.;  HEN- 
SHAW,  J. 
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KATZ  v.  FITZGERALD  et  al.    LESSER  v. 

DORNIN.    (S.  F.  4,747,  4,205.) 
(Supreme  Court  of  California.    Dec.  2,  1907. 
Rehearing  Denied  Dec.  30,  1907.) 

L  Elections  —  Primary  Election  Law  — 
Constitutionality. 

The  primary  election  law  is  not  violative  of 
Const,  art,  2,  §  S1,^,  empowering  the  Legislature 
to  determine  the  conditions  on  which  electors 
may  participate  in  any  primary  election,  in  that 
secrecy  in  voting  is  not  preserved ;  that  the  law 
arbitrarily  classifies  voters  and  discriminates  be- 
tween the  classes  so  made ;  that  it  destroys  the 
right  of  self-preservation  of  political  parties; 
that  it  impairs  the  right  of  citizens  to  assemble 
together  and  to  instruct  their  representatives: 
and  that  it  invests  state  officers  with  judicial 
functions. 

2.  Same. 

Const,  art.  2,  5  2%,  empowers  the  Legisla- 
ture to  determine  the  conditions  on  which  elec- 
tors may  participate  in  primary  elections.  Held, 
that  the  primary  election  law  is  not  invalid  be- 
cause declaring  that  political  parties  shall  be, 
as  to  their  mode  of  holding  conventions  and  nom- 
inating candidates  for  public  office,  regarded  as 

[mblic  bodies,  whose  methods  are  to  be  control- 
ed  by  the  state. 

3.  Same. 

Pol.  Code,  §  1188,  relating  to  nominations 
of  candidates  for  public  offices,  and  authoriz- 
ing the  clerk  or  other  officer  with  whom  the 
petition  of  any  independent  candidate  is  filed 
to  strike  from  the  list  of  names  of  candidates 
nominated  by  petition  the  names  of  those  who 
have  voted  at  any  primary  election,  is  not  un- 
constitutional as  vesting  judicial  powers  in  the 
Secretary  of  State,  clerks,  and  others  officers, 
since  no  judicial  function  is  exercised  in  deter- 
mining that  one  who  voted  at  a  primary  elec- 
tion is  the  same  person  whose  name  is  appended 
to  a  petition. 

4.  Same. 

Pol.  Code,  8  1190,  prohibiting  one  who  has 
voted  at  a  primary  election  from  signing  a  peti- 
tion for  another  candidate,  is  not  unconstitu- 
tional as  providing  an  arbitrary  classification  of 
voters. 

5.  Same. 

Const,  art  2,  §  empowers  the  Legis- 
lature to  determine  the  conditions  on  which 
electors  may  participate  in  primary  elections, 
and  provides  that  such  conditions  may  be  dif- 
ferent from  the  conditions  required  at  other 
elections  authorized  by  law.  Held,  that  Pol. 
Code,  §  13G1,  extending  the  operation  of  the 

Srimary  law  to  such  political  parties  only  as 
ave  polled  3  per  cent,  of  the  total  vote,  is  not 
invalid  as  discriminating  between  large  and 
small  political  parties,  or  as  conferring  r  ny 
special  privilege  on  parties  which  have  cast 
more  than  3  per  cent,  of  the  vote  which  is  not 
conferred  on  all  such  parties. 
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In  Bank.  Appeal  from  Superior  Court, 
Alameda  County ;  John  Ellsworth,  Judge. 

Proceedings  by  A.  B.  Kate  against  George 
Fitzgerald  and  others  and  by  M.  Lesser 
against  George  W.  Dornin.  Judgment  for 
defendants  in  each  proceeding,  and  plaintiffs 
appeal.  Affirmed. 

Lewis  &  Royce,  for  appellants.  J.  E.  Mc* 
Elroy.  for  respondents. 

HEN  SHAW,  J.  These  cases  both  represent 
attacks  upon  the  constitutionality  of  the 
primary  election  law,  and  may  be  considered 
and  disposed  of  together. 

The  propositions  advanced  against  the  law 
are:  Secrecy  In  voting  Is  not  preserved.  The 
law  arbitrarily  classifies  voters  and  discrim- 
inates between  the  classes  so  made.  J&_  de- 
stroys the  right  of  self-preservation  of '  poUt- 
leaTpartles,  and  Impairs  the  rlghtTof  cltrzens 

representatives,  and  invests  state  officers  with 
judicial  functions.  These  objections,  for  the 
most  part,  were  advanced  and  answered  in 
the  case  of  Schostag  v.  Cator  (Cal.)  91  Pac. 
502,  and  Rebstock  v.  Superior  Court,  146  Cal. 
308,  80  Pac.  64,  decided  by  this  court  in  bank 
since  the  appeals  in  the  present  cases  were 
taken  and  the  briefs  therein  filed.  In  the 
Schostag  Case  It  Is  said  that  the  evils  sought 
to  be  remedied  by  the  adoption  of  section  2% 
of  article  2  of  our  Constitution  were  the  cor- 
rupt practices  by  which,  In  the  absence  of 
proper  public  control,  primary  elections  were' 
made  to  defeat,  instead  of  to  express,  the  will 
of  political  parties.  It  is  further  pointed  out 
that  the  state  has  a  general  Interest  in  guard- 
ing the  purity  of  primary  elections,  since 
party  elections  have  become  an  essential 
feature  of  our  system  of  choosing  public  o& 
fleers,  and  at  the  same  time  each  political 
party  has  a  special  Interest  In  reserving  to( 
its  own  members  the  control  of  its  own  af-l 
fairs.  In  none  of  these  respects  does  It  ap-' 
pear  that  the  legislative  enactments  violate 
the  spirit  or  intent  of  section  2%  of  article 
2  of  the  Constitution.  While  primary  election 
laws  are  now  conducted  under  the  law,  and, 
are  to  that  extent,  a  part  of  the  elective 
system  of  the  state,  it  is  the  secrecy  of  the 
ballot  which  the  law  protects,  and  not  secrecy 
as  to  the  political  party  with  which  the  voter 
desires  to  act  The  primary  law  does  not 
prevent  him  from  voting  secretly.  We  can- 
not perceive  where  this  law  exposes  any  per- 
son advocating  doctrines  distasteful  to  any 
section  of  the  community  to  Its  enmity  any 
more  than  such  a  person  would  be  exposed 
If  he  cast  his  ballot  at  a  primary  election  held 
under  the  direction  of  the  party  managers 
without  control  of  the  law.  Nor  do  we  per- 
ceive that  the  right  of  self-preservation  of  a 
political  party  is  destroyed.  For,  in  addition 
to  the  tests  which  the  Legislature  has  pre- 
scribed, It  remains  with  the  managing  bodies 
of  the  political  parties  to  require  additional 
tests  of  qualification  before  a  citizen  may  be 
allowed  to  vote  the  party  ticket 
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To  the  objection  that  It  makes  a  public 
body  of  that  which  is,  in  its  essence,  a  private 
association  of  citizens  to  accomplish  a  public  ' 
purpose,  it  is  sufficient  to  say  that  the  concep- 
tion that  a  political  party  is  merely  a  private 
association  of  citizens,  a  conception  which  In 
the  past  found  wide  acceptance,  has,  under 
the  development  of  modern  political  parties, 
been  very  generally  abandoned,  and,  where 
not  abandoned,  the  conception  Itself  has  been 
destroyed,  as  In  this  state  by  force  of  the 
Constitution  and  the  statutory  laws  enacted 
under  It  By  virtue  of  the  constitutional  pro- 
vision the  state  has  seen  fit  to  declare  that 
political  parties  shall  be  as  to  their  mode  of 
holding  conventions  and  nominating  candi- 
dates for  public  office,  regarded  as  public 
oodles  whose  methods  are  to  be  controlled  by 
the  state.  Against  the  constitutionality  of 
sections  1188  and  1190  of  the  Political  Code, 
it  is  urged  that  judicial  powers  are  vested  in 
the  Secretary  of  State,  clerks,  and  other  of- 
ficers, In  that  they  are  empowered  to  strike 
from  the  list  of  names  of  candidates  nominat- 
ed by  petition  the  names  of  those  who  have 
voted  at  any  primary  election.  We  perceive 
no  force  In  this  objection.  Ordinarily  the 
Identity  of  the  person  will  be  established  by 
the  Identity  of  names,  and,  even  if  other  facts 
are  required  for  the  establishment  of  such 
Identity,  It  will  scarcely  be  said  that  a  ju- 
dicial function  is  exercised  in  the  determina- 
tion that  the  John  Smith,  who  voted  at  a 
primary  election,  is  the  same  John  Smith 
whose  name  Is  appended  to  a  petition. 

As  little  force  attaches  to  the  objection  that 
there  is  an  arbitrary  classification  of  voters 
by  the  provision  prohibiting  one  who  has  ex- 
ercised the  right  to  vote  at  a  primary  election 
from  signing  a  petition  for  another  candidate. 
If  It  be  said  that  hardship  to  the  individual 
voter  may  result  in  preventing  him  from 
petitioning  for  the  nomination  of  candidates 
of  his  choice,  if  his  party  should  fail  to  nom- 
inate those  whom  he  desires,  his  individual 
grief  should  be  more  than  assuaged  by  the 
fact  that  he  is  not  compelled  to  vote  at  a 
primary  election,  and  that,  if  the  rule  were 
otherwise,  it  would  open  the  door  to  endless 
frauds,  and  be  destructive  to  all  party  organi- 
zation. It  would  not  alone  enable  vicious 
electors  to  vote  at  the  primary  of  one  or  an- 
other political  party,  but  would  permit  them, 
after  doing  so,  to  join  in  the  petition  for  the 
nomination  of  any  number  of  men  for  any 
number  of  offices.  The  provision  is  one  fre- 
quently found  In  the  election  laws  of  the 
states,  and  when  found  has  always  been  up- 
held. 10  Am.  &  Eng.  Ency.  of  Law,  635 ;  Phil- 
lips v.  Curtis,  4  Idaho,  193,  38  Pac.  405; 
Southall  v.  Griffiths,  100  Ky.  91,  37  S.  W.  577. 

As  to  the  objection  that  there  is  a  dis- 
crimination between  large  and  small  political 
parties  because  of  the  provisions  of  section 
1361  extending  the  operation  of  the  primary  S 
law  only  to  such  political  parties  as  have] 
polled  3  per  cent,  of  the  total  vote,  It  must  ' 
be  said  that  the  constitutional  amendment  in 
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question  was  framed  and  adopted  after  the 
decisions  of  this  court  In  Marsh  v.  Hanly,  111 
Cal.  371,  43  Pac.  975,  Spier  v.  Baker,  120  Cal. 
370,  52  Pac.  650,  41  L.  R.  A.  196,  and  Brlttain 
v.  Board  of  Commissioners,  129  Cal.  341,  61 
Pac.  1115,  51  L.  R.  A.  115,  and  It  was  adopted 
to  meet  and  avoid  the  very  objections  to  the 
primary  law  which  this  court  found  were 
Interposed  by  the  Constitution  in  Its  then 
existing  form.  Under  the  Constitutional 
amendment  adopted,  It  must  suffice  to  say 
that  there  is  no  constitutional  recognition  of 
any  body  of  men  calling  themselves  a  party 
until  3  per  cent  of  the  vote  has  been  cast  by 
such  body.  Three  per  cent  Is  an  exceedingly 
small  percentage.  All  bodies  of  men  casting 
less  than  this  percentage  are  treated  alike. 
Some  classification  is  made  necessary,  else 
any  two,  three,  or  four  men  might  call  them- 
selves a  party,  and  Impose  the  burden  of  plac- 
ing the  names  of  their  candidates  upon  the 
ballot  provided  by  the  state  law— a  condition 
which  could  easily  be  made  Intolerable  to  the 
state,  as  well  as  to  the  voter.  Classification 
becoming  necessary,  the  one  here  adopted  Is 
rational,  and  does  not  Impose  any  burden 
upon  one  of  a  class  that  Is  not  Imposed  upon 
all ;  nor.  upon  the  other  hand,  does  It  confer 
any  special  privilege  upon  parties  which  have 
cast  more  than  3  per  cent  of  the  vote,  which 
is  not  conferred  upon  all  such  parties.  Ladd 
v.  Holmes,  40  Or.  167,  66  Pac.  714,  91  Am. 
St.  Rep.  457. 

For  the  foregoing  reasons,  the  judgments 
appealed  from  are  affirmed. 

We  concur:  BEATTT,  C.  J.;  LORIGAN, 
J.:  ANGELLOTTI,  J. ;  SHAW,  J.;  McFAR- 
LAND,  J. 

153  Cal.  410 

PUCKHABER  v.  HENRY.    (S.  F.  4,240.) 
(Supreme  Court  of  California.    Dec.  2,  1907. 
Rehearing  Denied  Dec.  30.  1907.) 

1.  Limitation  of  Actions— Effect  of  Bab- 
Payment  of  Debt. 

A  debt  is  not  satisfied  or  extinguished  by 
mere  lapse  of  time. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  33,  Limitation  of  Actions,  §  650.] 

2.  PLEDGE8— ReCOVEBY  OF  PLEDGED  PbOPEBTY 

—Conditions  Pbecedent— Payment. 

In  the  absence  of  express  provision  to  the 
contrary,  a  pledgor  cannot  recover  possession 
of  the  pledged  property  without  paying  his  debt, 
even  though  it  is  barred  by  the  statute  of  limita- 
tions. 

3.  Limitation  of  Actions— Effect— Bab  of 
Debt  as  Affecting  Secubity— Statutoby 
Pbovisions— Pledges. 

Civ.  Code,  |  2911,  providing  that  a  lien  is 
extinguished  by  the  lapse  of  the  time  within 
which  an  action  could  be  brought  upon  the  prin- 
cipal obligation,  applies  both  to  mortgages  and 
pledges,  and  was  adopted  as  a  part  of  the  orig- 
inal Code  to  declare  the  rule  previously  laid 
down  by  the  courts,  to  the  effect  that,  when 
an  action  on  an  indebtedness  is  barred  by  the 
statute  of  limitations,  action  on  a  contract  giv- 
en to  secure  the  debt  is  also  barred,  but  it  was 
not  designed  to  aid  a  debtor  in  the  recovery 
of  possession  of  his  property,  or  in  removing 
any  cloud  upon  his  title,  without  paying  his 
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debt  and,  while  the  statute  will  prevent  an  af- 
firmative action  on  the  part  of  a  mortgagee  or 

Eledgee  to  enforce  his  lien  after  the  debt  is 
arred,  the  fact  that  a  note  secured  by  a  policy 
of  life  insurance  is  barred  by  the  statute  of  limi- 
tations does  not  bar  an  action  on  the  policy  by 
the  pledgee  after  the  death  of  the  insured,  if 
the  note  has  not  been  paid. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  §§  651-653.] 

4.  Tbial  —  Special  Findings  —  Immaterial 
Issues— Failure  to  Find. 

In  an  action  on  a  life  insurance  policy,  it 
appeared  that  the  policy  had  been  assigned  and 
delivered  to  plaintiff  to  secure  a  note.  The  in- 
surance company  paid  the  money  into  court, 
and  had  the  administrator  of  the  insured  sub- 
stituted as  defendant.  The  court  found  that  the 
note  had  not  been  paid,  but  failed  to  find  wheth- 
er it  was  barred  by  the  statute  of  limitations. 
Held,  that  the  issue  was  immaterial,  since  de- 
fendant was  not  entitled  to  possession  of  the 
policy,  and  the  money  paid  into  court  should  be 
deemed  to  be  in  plaintiff's  possession  for  the 
purpose  of  the  action. 

5.  New  Tbial — G bounds — Failube  to  Find 
on  Issues— Immaterial  Facts. 

Failure  of  the  court  to  find  on  an  immate- 
rial issue  will  not  warrant  the  granting  of  a 
new  trial. 

6.  Pledges— Rights  of  Pledgee— Statutoby 
Pbovisions— Collection  of  Pledged  In- 
subance  Policy. 

Under  Civ.  Code,  |  8006,  providing  that  a 
pledgee  of  an  evidence  of  debt  pledged  to  him 
may  collect  it  when  due,  where  a  life  insurance 
policy  was  assigned  and  delivered  to  plaintiff 
to  secure  a  note,  and  the  note  was  never  paid, 
though  it  became  barred  by  the  statute  of  limi- 
tations, plaintiff  was  entitled  to  collect  the  in- 
surance on  the  death  of  the  Insured. 

McFarland,  Henshaw,  and  Lorigan,  JJ.,  dis- 
senting. 

In  Bank.  Appeal  from  Superior  Court 
City  and  County  of  San  Francisco;  M.  C. 
SI08S,  Judge. 

Action  by  Charles  R.  Puckhaber  against 
Kate  Henry,  administratrix,  etc.  From  an 
order  granting  defendant  a  new  trial,  plain- 
tiff appeals.  Reversed. 

See  81  Pac  1105. 

Mullany,  Grant  &  Cashing  and  Cushing, 
Grant  &  Cushing,  for  appellant  T.  Z.  Blake- 
man  and  Chlckering  &  Gregory,  for  respond- 
ent 

ANGELLOTTI,  J.  This  is  an  appeal  from 
an  order  granting  defendant's  motion  for  a 
new  trial.  The  action  was  originally  one 
against  the  Mutual  Life  Insurance  Company 
of  New  York,  a  corporation,  to  recover  the 
amount  due  on  a  policy  of  insurance  Issued 
by  that  company  to  John  P.  Henry,  upon  the 
life  of  said  Henry;  the  plaintiff  alleging  that 
said  policy  had  been  assigned  to  him  by 
Henry  on  August  22,  1898.  Henry  died  on 
January  9,  1902,  and  the  action  was  com- 
menced May  8,  1902.  The  insurance  compa- 
ny, admitting  the  validity  of  the  policy  and 
alleging  that  both  plaintiff  and  Kate  Henry, 
administratrix  of  estate  of  Henry,  claimed 
the  proceeds  of  said  policy,  obtained  an  order 
substituting  said  administratrix  as  defend- 
ant, and  discharging  It  from  liability  to  ei- 
ther party  upon  depositing  in  court  the 
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amount  due  on  the  policy,  vis.,  $2,511.  This 
deposit  was  made.  Said  administratrix, 
having  been  substituted  as  defendant,  filed 
her  answer  and  so-called  cross-complaint. 
By  this  pleading,  she  denied  the  allegations 
of  the  complaint  as  to  assignment  of  the  poli- 
cy. She  also  alleged  that  plaintiff's  only 
claim  to  the  policy  or  any  of  the  proceeds 
thereof  was  that  he  held  the  policy  as  se- 
curity for  the  payment  of  a  promissory  note 
made  and  delivered  by  Henry  to  Puckhaber 
in  the  year  1896  and  payable  one  day  after 
its  date,  and  "that  the  obligation  evidenced 
by  the  said  promissory  note  and  all  thereof 
had  prior  to  the  death  of  the  said  John  T. 
Henry  become  barred  by  the  provisions  of 
the  statute  of  limitations  of  the  state  of  Cal- 
ifornia, to  wit,  by  the  provisions  of  section  337 
of  the  Code  of  Civil  Procedure  of  the  state 
of  California."  She  asked  that  plaintiff  take 
nothing  by  his  action,  and  that  the  money 
deposited  be  paid  to  her.  Plaintiff  answered 
this  so-called  cross-complaint,  alleging  the 
execution  and  delivery  by  Henry  to  him  on 
August  22,  1896,  of  a  promissory  note  for 
$688.50,  together  with  Interest  from  that  date 
at  8  per  cent  per  annum,  and  the  assignment 
and  delivery  of  said  policy  as  security  for 
such  payment  He  alleged  that  no  part  of 
this  note  had  been  paid,  and  denied  that  the 
obligation  evidenced  by  the  promissory  note 
or  any  part  thereof  had  prior  to  the  death  of 
Henry  become  barred  by  the  statute  of  lim- 
itations, and  also  alleged  that  his  rights  in 
and  to  said  policy  were  not  barred.  The 
trial  court  foand  In  accord  with  these  alle- 
gations of  plaintiff  as  to  the  assignment  and 
delivery  of  the  policy  as  security,  and  the 
nonpayment  of  the  amount  due  or  any  part 
thereof.  It  further  found  that  plaintiff's 
"cause  of  action  herein"  is  not  barred  by 
any  provision  of  the  statute  of  limitations, 
but  made  no  finding  upon  the  issue  as  to  the 
barring  by  such  statute  of  the  obligation  evi- 
denced by  the  promissory  note.  Judgment 
was  given  that  plaintiff  receive  out  of  the 
sum  deposited  in  court  the  amount  due  on 
said  note,  and  that  defendant  receive  the  bal- 
ance of  such  sum.  Defendant's  motion  for  a 
new  trial  was  based  upon  the  grounds,  among 
others,  that  the  evidence  was  Insufficient  to 
sustain  the  finding  that  the  plaintiff's  cause 
of  action  was  not  barred  by  the  statute  of 
limitations,  and  that  the  decision  was  against 
law.  In  that  the  court  had  failed  to  find  upon 
the  Issue  as  to  the  obligation  evidenced  by 
the  promissory  note  being  barred  by  such 
statute  prior  to  Henry's  death. 

The  evidence  showed  without  conflict  that 
the  obligation  evidenced  by  the  said  promis- 
sory note  and  all  thereof  had  become  barred 
by  the  provisions  of  section  337  of  the  Code 
of  Civil  Procedure  prior  to  the  death  of  Hen- 
ry. Section  2911  of  the  Civil  Code  provides: 
"A  lien  Is  extinguished  by  the  lapse  of  time 
within  which,  under  the  provisions  of  the 
Code  of  Civil  Procedure,  an  action  can  be 
brought  upon  the  principal  obligation."  This 


section  is  contained  In  the  article  relating 
to  extinction  of  Hens,  and  by  section  2877  of 
the  Civil  Code  both  contracts  of  mortgage 
and  pledge  are  expressly  made  subject  to  its 
provisions.  In  the  case  of  Mutual  Life  In- 
surance Co.  v.  Pacific  Fruit  Co.  et  al.,  142 
Cal.  477,  76  Pac  67,  this  court  held  that,  by 
reason  of  section  2911,  Civ.  Code,  the  pledgee 
of  a  life  insurance  policy  situated  precisely 
as  is  the  plaintiff  here  could  not  share  in 
the  proceeds  of  the  policy.  The  effect  of  that 
decision  is  that,  by  reason  of  this  section,  a 
pledgee  who  has  allowed  his  remedy  upon 
the  principal  obligation  to  become  barred  can- 
not retain  possession  of  the  pledged  proper- 
ty. If  this  decision  Is  to  be  followed,  it 
necessarily  requires  an  affirmance  of  the  or- 
der granting  a  new  trial.  This  is  conceded 
by  counsel  for  plaintiff;  their  claim  being 
that  the  case  cited  was  Incorrectly  decided 
and  should  be  overruled. 

We  aTe  satisfied  that  this  court  in  that  case 
misconceived  the  effect  of  section  2911  of  the 
Civil  Code.  There  can,  of  course,  be  no  ques- 
tion that  under  its  terms  the  lien  of  the  pledge 
is  extinguished  by  the  lapse  of  time  within 
which,  under  the  provisions  of  the  Code  of 
Civil  Procedure,  an  action  can  be  brought  up- 
on the  principal  obligation.  This  is  all  that 
is  said  in  the  opinion  as  to  the  effect  of  this 
section,  and  it  is  apparently  assumed  from 
this  that  the  Hen  of  the  pledge  being  extin- 
guished, the  pledgee  can  no  longer  retain 
possession  of  the  pledged  property,  even 
though  the  debt  for  which  it  was  given  as 
security  has  not  been  paid.  It  Is  In  attribut- 
ing this  effect  to  the  extinguishment  of  the 
Hen  that  we  think  the  decision  is  erroneous. 
Section  2911,  adopted  as  a  part  of  the  orig- 
inal Code  In  1872,  was  designed  simply  to 
declare  the  rule  previously  laid  down  by  the 
decisions  of  this  court,  to  the  effect  that, 
when  an  action  upon  the  indebtedness  is  bar- 
red by  the  statute  of  limitations,  action  on 
any  contract  given  by  way  of  security  for  the 
debt  Is  also  barred.  This  rule  was  contrary 
to  the  rule  existing  at  common  law  and  In 
many  of  our  sister  states,  under  which  an 
action  might  be  maintained  to  foreclose  a 
mortgage  not  barred  by  the  statute,  although 
the  debt  for  which  it  was  given  as  security 
was  barred.  It  was,  however,  thoroughly 
established  by  a  line  of  decisions  rendered 
before  the  enactment  of  the  Codes,  commen- 
cing with  Lord  v.  Morris,  18  Cal.  482,  in 
which  the  matter  was  exhaustively  discussed 
In  an  opinion  delivered  by  Chief  Justice 
Field.  It  clearly  appears  from  the  note  of 
the  Code  commissioners  to  the  original  sec- 
tion that  this  was  the  reason  for  the  elimina- 
tion of  the  word  "not"  from  the  section  of 
the  New  York  Code,  when  such  section  was 
otherwise  taken  as  a  part  of  our  own  Civil 
Code,  the  New  York  section  reading  "a  Hen 
is  not  extinguished,"  etc.,  which  was  In  ac- 
cord with  the  rule  theretofore  established  in 
that  state.  The  effect  of  the  California  rule 
Is  undoubtedly  to  prevent  any  affirmative  ac- 
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th>n  on  the  part  of  the  mortgagee  or  pledgee 
to  enforce  his  Hen,  after  the  debt  is  bar- 
red by  the  statute  of  limitations.  In  such 
a  case  the  lien  no  longer  exists.  It  has  been 
"extinguished."  But  the  section  was  not  de- 
signed to  prevent  the  application  of  the  equi- 
table principle  which  has  always  been  rec- 
ognized as  warranting  courts  in  refusing  to 
aid  the  debtor  in  the  recovery  of  possession 
of  his  property  from  the  mortgagee  in  posses- 
sion or  pledgee,  or  in  removing  any  cloud 
upon  his  title  created  by  an  instrument  in 
writing  given  as  security,  without  paying 
his  debt.  This  is  thoroughly  established  in 
this  state  by  the  decisions  in  regard  to  mort- 
gages, to  which  the  section  is  equally  applica- 
ble, and  between  which  and  pledges  of  per- 
sonal property  there  is  no  distinction  mate- 
rial to  the  question  under  discussion.  Al- 
though the  Hen  of  a  mortgage  is  "extinguish- 
ed" by  the  barring  of  the  debt  by  the  statute 
of  limitations,  the  mortgagor  of  real  property 
cannot,  without  paying  his  debt,  quiet  his 
title  against  the  mortgagee,  or  maintain 
ejectment  against  his  mortgagee  in  posses- 
sion. This  is  firmly  settled  In  this  state  by 
decisions  rendered  since  the  adoption  of  the 
Code  sections.  Booth  v.  Hoekins.  75  Cal.  271, 
276,  17  Pac.  225 ;  De  Cazara  v.  Orena,  80  CaL 
132,  22  Pac  74;  Spect  v.  Spect  88  Cal.  437, 

26  Pac.  203,  13  L.  R.  A.  137,  22  Am.  St.  Rep. 
314;  Brandt  v.  Thompson,  91  Cal.  458,  462, 

27  Pac.  763;  Hooper  v.  Young,  140  Cal.  274, 
280,  74  Pac.  140,  98  Am.  St  Rep.  56;  Burns 
T.  Hiatt,  149  Cal.  617,  87  Pac.  196.  See,  al- 
so, Grant  v.  Burr,  64  Cal.  298.  This  is  in 
accord  with  the  practically  universal  rule. 
A  debt  is  not  satisfied  or  extinguished  by 
mere  lapse  of  time.  "The  rights  which  grow 
out  of  the  relations  existing  between  mort- 
gagor and  mortgagee,  as  well  as  the  remedies 
for  the  enforcement  and  protection  of  those 
rights,  are  of  equitable  origin,  and  are  to 
be  determined  by  the  principles  of  equity, 
whether  the  right  be  asserted  or  the  remedy 
sought  in  an  action  at  law  or  in  equity. 
*  •  *  Courts  look  to  the  substantial  rights 
of  the  parties  for  the  purpose  of  determining 
the  remedy  to  which  they  are  entitled,  ir- 
respective of  the  form  of  the  complaint  un- 
der which  the  remedy  is  sought  Whenever 
a  mortgagor  seeks  a  remedy  against  his 
mortgagee,  which  appears  to  the  court  to  be 
Inequitable,  •  •  •  the  court  will  deny 
him  the  relief  he  seeks,  except  upon  the  con- 
dition that  he  shall  do  that  which  is  conso- 
nant with  equity.  *  *  *  The  statute  of 
limitations  is  a  bar  to  the  remedy  only,  and 
does  not  extinguish,  or  even  impair,  the  obli- 
gation of  the  debtor.  It  Is  available  in  Judi- 
cial proceedings  only  as  a  defense,  and  can 
never  be  asserted  as  a  cause  of  action  In  his 
behalf,  or  for  conferring  upon  him  a  right 
of  action."  Spect  v.  Spect,  supra.  It  is  im- 
possible to  reconcile  these  decisions  as  to 
the  rights  of  a  mortgagor  whose  debt  has 
not  been  paid  with  the  decision  under  dis- 
cussion, and  no  attempt  has  ever  been  made 


to  do  so.  Section  2911  applies  alike  to  mort- 
gages and  pledges.  The  pledgee  is  In  pre- 
cisely the  position  occupied  by  the  mortgagee 
in  possession.  Property  has  been  placed 
in  his  possession  by  the  debtor  as  securi- 
ty for  the  discharge  of  his  obligation.  It 
would  be  as  Inequitable  to  assist  him  in  re- 
covering the  possession  thereof  without  pay- 
ing his  debt  as  to  assist  a  mortgagor  in  so 
recovering  his  property.  It  is  the  general 
rule  enunciated  by  courts  of  last  resort  that 
a  pledgor  cannot  recover  possession  of  the 
pledged  property  without  paying  his  debt 
although  the  debt  be  barred  by  the  statute 
of  limitations,  and  this  rule  is  based  on  the 
equitable  doctrine  already  stated.  This  court 
has  announced  the  same  rule  in  regard  to  a 
pledge,  although  perhaps  never  in  a  case 
where  it  was  necessary  to  the  decision.  See 
Spect  v.  Spect  supra;  Zellerbach  v.  Allen- 
berg,  99  Cal.  57.  69,  33  Pac.  786;  Commercial 
Sav.  Bank  t.  Hornberger,  140  Cal.  16,  20, 
73  Pac.  625.  We  have  no  doubt  that  it  Is  the 
correct  rule  In  the  absence  of  express  provi- 
sion to  the  contrary,  and  that  section  2911 
of  the  Civil  Code  should  not  be  construed  as 
providing  to  the  contrary.  To  hold  otherwise 
not  only  Implies  a  legislative  intent  not 
shown  by  the  language  of  the  section,  but  de- 
prives our  numerous  decisions  as  to  the 
rights  of  a  mortgagee  of  real  property  of  the 
foundation  upon  which  they  are  based.  If 
Mutual  Life  Insurance  Company  v.  Pacific 
Fruit  Co.,  supra,  is  to  be  followed,  either  the 
decisions  as  to  a  mortgagee  in  possession 
must  be  overruled,  or,  accepting  the  doctrine 
of  those  cases  as  established  as  a  rule  of 
property  which  should  not  now  be  changed, 
we  shall  have  two  diametrically  opposed  con- 
structions of  section  2911,  one  for  the  mort- 
gagee In  possession  and  the  other  for  the 
pledgee.  We  cannot  see  that  property  rights 
can  by  any  possibility  be  injuriously  affect- 
ed by  our  now  declaring  what  we  ane  satis- 
fled  Is  the  true  rule  in  this  matter,  and  de- 
clining to  follow  the  decision  under  discus- 
sion. 

The  case  of  Conway  t.  Supreme  Council, 
131  Cal.  437,  63  Pac.  727,  is  cited  In  the  opin- 
ion in  Mutual,  etc.,  Co.  Pacific,  etc.,  Co., 
supra,  as  sustaining  the  views  therein  enun- 
ciated. The  opinion  in  the  Conway  Case  fails 
to  show  that  the  claimants  had  received  or 
were  In  possession  of  the  policy,  or  that  they 
had  anything  more  than  a  mere  equitable 
Hen.  The  decision  goes  no  further  than  to 
hold  that  in  such  a  case  it  was  essential  to 
the  claimant's  rights  to  obtain  possession 
from  the  beneficiaries  of  proceeds  of  the  poli- 
cy, that  the  lien  had  not  been  extinguished 
by  the  barring  of  the  principal  Indebtedness. 
In  this  case,  as  in  Mutual,  etc.,  Co.  v.  Pacific, 
etc.,  Co,  supra,  the  position  of  the  benefi- 
ciary is  clearly  that  of  the  pledgor  or  hie 
successor  seeking  to  recover  possession  of 
the  pledged  property  from  the  pledgee  with- 
out paying  the  debt  for  which  it  was  pledg- 
ed. The  money  paid  into  court  as  proceeds 
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of  the  policy  has  merely  taken  the  place  of 
the  policy  held  In  possession  by  the  plaintiff, 
and  for  all  the  purposes  of  this  action  should 
be  deemed  to  be  in  the  possession  of  the 
plaintiff.  It  follows  from  what  we  have 
said  that  the  issue  as  to  the  debt  being  bar- 
red at  the  time  of  the  death  of  Henry  was 
an  immaterial  issue  in  this  action,  and  the 
failure  of  the  court  to  find  oh  an  immaterial 
issue  would  not  warrant  the  granting  of  a 
new  trial.  It  also  follows  that  the  evidence 
without  conflict  showed  that  plaintiff's 
"cause  of  action  herein"  is  not  barred. 

There  was  no  conflict  In  the  evidence  upon 
the  proposition  that  Henry  assigned  and  de- 
livered the  policy  to  plaintiff  in  pledge  as 
security  for  the  debt  evidenced  by  the  note. 
The  right  of  the  plaintiff  to  collect  from  the 
Insurance  company  the  amount  of  the  policy 
when  it  fell  due  followed  as  a  matter  of  law. 
Civ.  Code,  §  3000.  A  new  trial  could  not 
therefore  be  granted  on  the  ground  of  In- 
sufficiency of  evidence  to  support  the  finding 
as  to  these  matters.  There  is  no  other  point 
made  in  support  of  the  order  granting  a  new 
trial.  It  Is  evident  that  the  new  trial  was 
granted  by  the  lower  court  solely  because  of 
the  decision  of  this  court  In  Mutual,  etc., 
Co.  v.  Pacific,  etc.,  Co.,  supra. 

The  order  granting  a  new  trial  is  reversed. 

We  concur:   SHAW,  J.;  SLOSS,  J. 

BEATTY,  C.  J.  I  concur  in  the  judgment, 
and  also  In  the  opinion,  except  that  portion 
thereof  referring  to  the  case  of  Conway  v. 
Supreme  Council,  131  Cal.  437,  63  Pac.  727, 
which  case  was  again  before  this  court  on  a 
second  appeal  (137  Cal.  384,  70  Pac.  223). 
I  think  the  effect  of  the  opinion  in  this  case 
is  to  overrule,  not  only  the  decision  of  this 
court  In  the  Mutual,  etc.,  Co.  v.  Pacific,  etc., 
Co.,  142  Cal.  477,  70  Pac.  67,  but  also  the 
Conway  Cases. 

McFARLAND,  HENSHAW,  and  LORI- 
GAN,  JJ.  We  dissent.  In  our  opinion  the 
law  on  the  point  at  issue  was  correctly  de- 
clared in  the  case  of  Mutual  Life  Ins.  Co.  v. 
Pacific  Fruit  Co.,  142  Cal.  477,  77  Pac.  67, 
and  cases  cited  In  the  opinion  filed  in  said 
case. 


153  Cal.  515 

BOARD  OF  EDUCATION  OF  THE  CITY  & 
COUNTY  OF  SAN  FRANCISCO  v. 
HYATT.    (S.  F.  4,832.) 
(Supreme  Court  of  California.    Dec.  6,  1907.) 

1.  Schools  and  School  Districts— Consti- 
tutional Pbovisions— Construction. 

Under  Const,  art  9,  9  6,  providing  that 
the  public  school  system  shall  include  primary 
and  grammar  schools  and  such  high  schools, 
evening  schools,  commercial  schools  and  techni- 
cal schools  as  may  be  established  by  the  Legis- 
tore  or  by  municipal  or  district  authority,  the 
words  "evening  schools"  were  merely  intended 
to  obviate  doubt  as  to  the  power  to  provide  for 
schools  holding  evening  sessions,  so  that  the 
section  did  not  prevent  the  conduct  of  an  even- 


ing high  school  as  a  part  of  the  public  school 
system. 

2.  Same— High  Schools  in  Cities— Estab- 
lishment—Necessity  of  Vote— State  Hioh 
School  Fund— Right  to  Shake. 

Pol.  Code,  §  1016,  declares  that  boards  of 
education  shall  be  elected  in  cities  under  the 
laws  governing  such  cities,  and  their  powers 
and  duties  shall  be  as  prescribed  therein,  except 
as  otherwise  provided  in  such  chapter.  St. 
1871-72,  p.  846,  c.  576,  I  1,  conferred  on  the 
board  of  education  of  San  Francisco  power  to 
maintain  public  schools  as  then  organized,  and 
to  establish  additional  ones  as  required,  etc 
Held,  that  high  schools  being  a  part  of  the  pub- 
lic school  system,  as  provided  by  Const,  art.  9, 
§  6,  the  San  Francisco  board  of  education  had 
power  to  establish  high  schools,  which  there- 
upon became  entitled  to  share  in  the  benefits 
of  the  state  high  school  fund,  if  otherwise  qual- 
ified, as  provided  by  Act  March  6,  1905,  p.  58,  c. 
65,  conferring  such  benefits  on  high  schools 
organized  under  the  laws  of  the  state,  or  recog- 
nized aa  existing  under  the  high  school  laws 
of  the  state,  though  such  high  schools  were 
not  organized  pursuant  to  an  election  held  in 
the  manner  prescribed  by  Pol.  Code,  §  1670. 

3.  Statutes— Local  and  Special  Laws. 

St.  1871-72,  p.  846,  c.  576,  authorizing  the 
board  of  education  of  the  city  of  San  Francisco 
to  establish  high  schools,  having  been  passed 
before  the  adoption  of  Const.  1879,  was  not 
affected  by  the  restriction  therein,  prohibiting 
the  passing  of  local  or  special  laws. 

4.  Schools  and  School  Districts— Organi- 
zation op  High  Schools— Defects— Cura- 
tive Acts— High  School  Fund— Right  to 
Share. 

A  high  school  having  been  established  by 
the  board  of  education  of  the  city  of  San  Fran- 
cisco in  October,  1897,  any  defects  existing  in 
such  organization  were  cured  by  St.  1901,  p. 
299,  c.  140,  providing  that  ail  proceedings  for 
the  establishment  of  high  schools  in  previously 
established,  incorporated  cities  were  thereby  de- 
clared legal,  and  by  Acts  1905.  amending  Pol. 
Code,  f  1671,  subd.  11,  legalizing  all  proceed- 
ings for  the  formation  of  high  school  districts, 
and  the  establishment  of  district  high  schools, 
so  that  such  school  became  "duly  organized 
under  the  laws  of  the  state,"  regardless  of  de- 
fects, within  St.  1905,  p.  58,  c.  65,  §  5,  pro- 
viding for  the  distribution  of  the  high  school 
fund  only  among  schools  so  organized. 

5.  Municipal  Corporations— Powers— Cur- 
ative Acts— Power  of  Legislature. 

The  Legislature  has  power  to  pass  acts 
curing  a  failure  to  comply  with  statutory  re- 
quirements that  might  originally  have  been  dis- 
pensed with  in  the  proceedings  of  municipal 
corporations. 

6.  Schools  and  School  Districts  —  High 
Schools— Length  of  Sessions— Right  to 
Funds. 

There  being  no  statute  providing  a  mini- 
mum duration  of  daily  sessions  of  high  schools, 
the  fact  that  the  sessions  of  an  evening  high 
school  were  only  two  hours  per  day  did  not  pre- 
vent it  from  participating  in  the  benefits  con- 
ferred on  regularly  established  high  schools  by 
Act  March  6,  1905,  p.  58,  c.  65. 

7.  Same— Course  of  Study. 

\ct  Mnreh  0.  1005.  p.  58.  c.  65,  providing 
for  the  distribution  of  the  state  high  school  fund, 
hunts  tne  distribution  to  schools  which  have 
maintained  the  grade  of  instruction  required 
by  law,  and  have  had  at  least  two  duly  certified 
high  school  teachers,  and  a  regular  average  at- 
tendance of  20  or  more  pupils,  and  Pol.  Code,  § 
1670,  subd.  12,  prescribes  that  the  course  of 
study  shall  be  such  as  will  prepare  graduates 
therein  for  admission  to  the  State  University. 
Held,  that  where  an  evening  high  school  offered 
two  courses  of  study,  only  one  of  which  com- 
plied with  University  admission  requirements, 
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such  school  was  only  entitled  to  participate  in 
the  high  school  fund  if  it  maintained  two  or 
more  regularly  certified  high  school  teachers 
and_  an  average  attendance  of  20  or  more 
pupils  in  such  course ;  the  right  of  a  school  to 
share  in  the  fund  being  determined  only  accord- 
ing to  those  teachers  and  pupils  engaged  in  high 
school  work. 

8.  Same— Length  op  Course. 

Under  Pol.  Code,  §  1670,  subd.  12,  provid- 
ing that  the  high  school  course  fitting  students 
for  entrance  to  the  State  University  shall  not 
be  less  than  three  years,  the  fact  that  an  even- 
ing high  school  course,  intended  to  meet  Univer- 
ity  requirements,  extended  for  five  years,  did 
not  affect  the  right  of  such  school  to  participate 
in  the  distribution  of  state  high  school  funds, 
as  provided  by  St.  1905,  p.  58,  c.  65,  5  5. 

In  Bank.  Application  by  the  board  of  ed- 
ucation of  the  city  and  county  of  San  Fran- 
cisco for  a  writ  of  mandamus  against  Ed- 
ward Hyatt,  as  superintendent  of  public  in- 
struction.  Petition  dismissed. 

Wm.  G.  Burke,  City  Atty.,  and  A.  S.  New- 
bergh,  Asst.  City  Atty.,  for  petitioner.  U.  S. 
Webb,  Atty.  Gen.,  for  respondent 

SLOSS,  J.  Upon  an  application  to  this 
court  by  the  board  of  education  of  the  city 
and  county  of  San  Francisco  for  a  writ  of 
mandate  to  compel  the  state  superintendent 
of  public  Instruction  to  include  the  Humboldt 
evening  high  school  In  said  city  and  county 
among  the  schools  participating  in  the  ap- 
portionment of  the  state  high  school  fund, 
an  alternative  writ  Issued.  The  respondent 
appeared,  and,  after  filing  a  demurrer  and 
an  answer,  entered  into  a  stipulation  with 
the  petitioner,  agreeing  upon  the  essential 
facta  By  section  1  of  the  act  entitled  "An 
act  creating  a  fund  for  the  benefit  and  sup- 
port of  high  schools  and  providing  for  its 
distribution,"  etc.,  approved  March  6,  1905 
(St  1905,  p.  58,  c.  65),  provision  is  made  for 
the  annual  levy  of  a  tax  for  the  support  of 
regularly  established  high  schools  of  the 
state.  The  money  so  collected  is  to  be  turn- 
ed into  a  "State  High  School  Fund,"  created 
by  the  act  and  is  appropriated  for  the  use 
and  support  of  regularly  established  state 
high  schools.  Sections  3,  4.  Section  5  of  the 
act  directs  the  superintendent  of  public  in- 
struction to  apportion  the  fund  to  high  schools 
of  the  state  upon  this  basis:  One-third  of 
the  annual  amount  equally  among  the  coun- 
ty, district  city,  union,  or  Joint  union  high 
schools  of  the  state,  irrespective  of  the  num- 
ber of  pupils  enrolled  or  in  average  daily  at- 
tendance therein,  and  the  remaining  two- 
thirds  pro  rata  according  to  the  average 
daily  attendance  for  the  last  preceding  school 
year,  "provided  that  such  high  schools  have 
been  organized  under  the  law  of  the  state, 
or  have  been  recognized  as  existing  under  the 
high  school  laws  of  the  state  and  have  main- 
tained the  grade  of  instruction  required  by 
law  for  the  high  schools ;  and  provided,  that 
no  school  shall  be  eligible  to  a  share  in  said 
state  high  school  fund  that  has  not  during 
the  last  preceding  school  year  employed  at 
least  two  regularly  certificated  high  school 


teachers  for  a  period  of  not  less  than  one 
hundred  and  eighty  days  with  not  leas  than 
twenty  pupils  In  average  dally  attendance  for 
such  length  of  time.  *  •  •  ;  and  provid- 
ed, that  before  receiving  state  aid,  each  school 
shall  furnish  satisfactory  evidence  to  the 
superintendent  of  public  Instruction  of  the 
possession  of  a  reasonably  good  equipment 
of  building,  laboratory,  and  library  and  of 
having  maintained,  the  preceding  school  year, 
proper  high  school  Instruction  for  a  term  of 
at  least  one  hundred  and  eighty  days.  •  •  *  n 
It  appears  from  the  stipulation  above  refer- 
red to  that  the  Humboldt  evening  high  school 
was  established  and  organized  by  the  board 
of  education  of  the  city  and  county  of  San 
Francisco  in  October,  1897,  at  a  time  when 
said  city  and  county  was  governed  by  the 
provisions  of  the  consolidation  act  and  the 
amendments  thereto.  In  the  establishment 
and  organization  of  said  school  no  election, 
as  provided  by  sections  1670  and  1671  of  the 
Political  Code,  was  held.  The  sessions  of 
said  school  are  held  In  the  evening  only  and 
continue  during  two  hours  of  each  of  five 
evenings  per  week. 

The  respondent  contends,  in  the  first  place, 
that  under  the  Constitution  of  this  state  no 
high  school  holding  evening  sessions  only 
can  be  established.  This  contention  is  based 
upon  section  6  of  article  9  of  the  Constitu- 
tion, providing  that  "the  public  school  sys- 
tem shall  Include  primary  and  grammar 
schools,  and  such  high  schools,  evening 
schools,  normal  schools  and  technical  schools 
as  may  be  established  by  the  Legislature,  or 
by  municipal  or  district  authority."  The  ar- 
gument Is  that  the  Constitution,  by  enumer- 
ating the  various  classes  of  schools  and  mak- 
ing evening  schools  a  distinct  class  In  this  enu- 
meration, distinguished  such  evening  schools 
from  all  other  classes  enumerated,  and  that 
an  evening  school  could  not  therefore  at  the 
same  time  be  a  high  school,  since  high  schools 
form  a  class  separately  provided  for  In  the 
section.  But  this  argument  proves  too  much. 
It  would  lead  equally  well  to  the  conclusion 
that  an  evening  school  could  not  be  either  a 
primary,  a  grammar,  a  normal,  or  a  techni- 
cal school,  a  conclusion  which  seems  on  Its 
face  to  be  untenable.  We  are  satisfied  that 
the  framers  of  the  Constitution,  in  Including 
In  this  section  the  words  "evening  schools," 
intended  to  obviate  any  doubt  that  might 
exist  as  to  the  power  to  provide  for  schools 
which  should  hold  their  sessions  in  the  even- 
ing, and  that  It  was  not  intended  thereby  to 
make  a  separate  class  of  such  schools  in  the 
senpe  that  evening  schools  could  not,  as  to 
the  nature  of  the  course  of  study  pursued, 
possess  the  character  of  primary,  grammar, 
high,  normal,  or  technical  schools. 

Further,  it  1b  objected  that  the  Humboldt 
evening  high  school  was  not  organized  pursu- 
ant to  an  election  held  under  the  provisions 
of  section  1670  of  the  Political  Code.  By 
section  5  of  the  act  of  March  6,  1905,  the  ben- 
efits of  the  "state  high  school  fund"  are  lim- 
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Ited  to  high  schools  that  "hare  been  organ- 
ized under  the  laws  of  the  state,  or  have  been 
recognized  as  existing  under  the  high  school 
law  of  the  state."  By  this  provision  the  act 
furnishes  its  own  definition  of  the  phrase 
"regularly  established  high  schools  of  the 
state,"  used  in  the  earlier  sections,  and  Im- 
presses the  character  of  regularly  establish- 
ed high  schools  upon  schools  which  comply 
with  either  of  the  last  quoted  requirements 
of  section  5.  As  appears  from  the  stipula- 
tion, the  Humboldt  evening  high  school  was 
established  by  the  board  of  education  of  the 
city  and  county  of  San  Francisco  in  October, 
1897.  Section  1616  of  the  Political  Code 
reads:  "Boards  of  education  are  elected  In 
cities  under  the  provisions  of  the  laws  gov- 
erning such  cities,  and  their  powers  and  du- 
ties are  as  prescribed  In  such  laws,  except  as 
otherwise  In  this  chapter  provided."  Under 
section  1  of  an  act  entitled  "An  act  to  pro- 
vide for  the  support  of  the  common  schools 
of  the  city  and  county  of  San  Francisco  and 
to  define  the  powers  and  duties  of  the  board 
of  education  thereof,"  approved  April  1,  1872 
(St  1871-72,  p.  846,  c  576),  the  board  of 
education  of  the  city  and  county  of  San 
Francisco  Is  given  power  "to  maintain  public 
schools  as  now  organized  In  said  city  and 
county,  and  to  establish  additional  ones  as 
required,  and  to  consolidate  and  discontinue 
schools,  as  may  be  deemed  best  for  the  pub- 
lic interest."  That  high  schools  may  proper- 
ly be  Included  within  the  term  "public 
schools"  will  hardly  be  questioned.  Indeed, 
article  9,  f  6,  of  the  present  Constitution, 
quoted  above,  expressly  makes  them  a  part 
of  the  "public  school  system."  This  statute, 
therefore,  In  conferring  upon  the  board  of 
education  of  the  city  and  county  of  San 
Francisco  power  to  establish  public  schools, 
gave  to  It  the  power  to  establish  high  schools. 
The  act,  having  been  passed  before  the  adop- 
tion of  the  Constitution  of  1879,  was  not  af- 
fected by  the  restrictions  contained  In  that 
Instrument  prohibiting  the  passing  of  local 
or  special  laws.  Nevada  School  Dist.  v. 
Shoecraft,  88  Cal.  372,  26  Pac.  211.  It  would 
appear  clear,  therefore,  that  the  Humboldt 
evening  high  school  is  a  school  that  has 
"been  organized  under  the  law  of  the  state." 
But,  If  there  were  any  doubt  as  to  the  legal- 
ity of  the  original  organization  of  the  school, 
two  curative  acts,  passed  after  its  establish- 
ment, had  the  effect  of  obviating  any  defects 
existing  at  the  outset,  or,  at  least,  of  making 
It  a  school  "recognized  as  existing  under  the 
high  school  laws  of  the  state."  An  act  of 
March  15,  1901  (St  1901,  p.  299,  c.  140),  pro- 
vides that  "all  proceedings  for  the  establish- 
ment of  high  schools  heretofore  established 
In  Incorporated  cities  are  hereby  declared  le- 
gal"; and  In  1905  the  Legislature  amended 
section  1671  of  the  Political  Code,  including 
in  said  section  a  subdivision  11,  providing 
that  "all  proceedings  for  the  formation  and 
organization  of  high  school  districts  and  the 
establishment  of  county,  city  and  county, 
Cal.Rep.  92-94  P. — 25 


union,  joint  union,  and  district  high  schools 
had  prior  to  the  passage  and  approval  of 
this  act  are  hereby  validated  and  declared 
legal,  and  said  high  school  districts  and  high 
schools  are  hereby  declared  to  be  legally 
formed,  organized  and  established."  It  Is 
well  settled  that  the  Legislature  has  power 
to  pass  acts  curing  the  failure  to  comply 
with  statutory  requirements  that  might  orig- 
inally have  been  dispensed  with  In  the  pro- 
ceedings of  municipal  corporations.  6  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.)  941.  In  the 
recent  case  of  Chase  v.  Trout  146  Cal.  350, 
80  Pac.  81,  this  court  fully  expressed  Its 
views  regarding  the  validity  of  curative  acts. 
The  statute  there  in  question  undertook  to 
validate  defective  proceedings  for  the  collec- 
tion of  taxes,  but  the  principle  declared  is  no 
less  applicable  to  proceedings  of  the  kind 
here  involved.  See,  also,  Balrd  Monroe 
(Cal.  Sup.)  89  Pac  352.  If  this  school  was 
In  all  other  respects  entitled  to  participate 
as  a  high  school  in  the  apportionment  these 
curative  acts  were  clearly  sufficient  to  bring 
it  within  the  statutory  definition  of  a  "reg- 
ularly established  high  school." 

The  further  objection  Is  made  on  behalf  of 
respondent  that  the  shortness  of  the  dally 
session  held  In  the  school  In  question — 1.  e., 
two  hours  per  day — takes  the  school  out  of 
the  class  of  high  schools  contemplated  by 
the  law.  While  It  appears  that  this  session 
Is  considerably  shorter  than  that  regularly 
held  In  day  high  schools,  we  find  no  provi- 
sion of  law  regulating  the  length  of  the  dally 
sessions,  with  the  exception  of  section  1673 
of  the  Political  Code,  which  provides  that 
"no  school  must  be  continued  in  session  more 
than  six  hours  per  day."  No  statute  pro- 
vides a  minimum  duration,  and,  if  the  school 
compiles  with  all  the  requirements  of  law, 
the  fact  that  Its  sessions  are  of  shorter  dura- 
tion than  those  of  other  high  schools  does  not 
deprive  It  of  the  character  of  a  regularly  es- 
tablished high  school,  or  prevent  It  from  par- 
ticipating in  the  benefits  conferred  upon 
regularly  established  high  schools  by  the  act 
of  March  6,  1905.  But,  while  the  facts  al- 
ready set  forth  do  not,  In  our  opinion,  tend 
to  show  that  the  school  in  question  is  not  a 
"regularly  established  high  school  of  the 
state,"  and  do  not,  therefore,  furnish  any 
reason  for  excluding  it  from  the  apportion- 
ment, we  think  that  the  stipulation  of  facts 
fails  to  show  that  the  Humboldt  evening  high 
school,  considered  as  a  high  school,  complied 
with  the  provisions  of  section  5  of  the  act  of 
March  6,  1905,  as  to  employment  of  teachers 
and  average  daily  attendance.  It  might  be 
said  that  the  answer,  tested  by  strict  rules 
of  pleading,  does  not  raise  a  clear  issue  on 
this  point  It  may,  however,  without  strain- 
ing the  meaning  of  words,  be  construed  as 
raising  such  issue,  and,  inasmuch  as  this  is  a 
controversy  between  public  officers,  each  of 
whom  is  doubtless  desirous  of  ascertaining 
and  performing  his  exact  duty  under  the  law, 
we  are  not  disposed  to  allow  any  technical 
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construction  of  the  pleadings  to  prevent  the 
consideration  of  a  question  whose  determina- 
tion is  necessary  to  a  proper  understanding 
of  the  rights  and  obligations  arising  under 
the  statute  in  question.  The  petition  al- 
leges, and  it  is  not  denied,  that  during  the 
school  year  1905-06  the  Humboldt  school  em- 
ployed 26  teachers  for  not  less  than  180  days, 
and  that  the  average  dally  attendance  was 
546  pupils.  It  appears  that  graduates  of 
grammar  schools  have  been  admitted  to  said 
school  without  examination.  Pol.  Code,  $ 
1670,  subd.  13.  A  course  of  instruction,  ex- 
tending over  three  years,  and  leading  to  a 
high  school  diploma,  is  given,  but  there  is 
no  suggestion  that  this  course  is  such  as  to 
prepare  graduates  for  admission  to  the  State 
University.  During  the  year  1905-06  the 
school  bad  a  course  of  study  known  as 
"course  B,"  which  extended  for  a  period  of 
five  years,  and  which  was  adopted  by  the 
petitioner  to  comply  with  the  admission  re- 
quirements of  the  University  of  California. 
As  we  have  seen,  the  act  of  March  6,  1905, 
limits  the  distribution  of  its  benefits  to 
schools  which  have  maintained  the  grade  of 
instruction  required  by  law  for  the  high 
schools.  That  grade  of  instruction,  as  de- 
clared by  subdivision  12  of  section  1670  of 
the  Political  Code,  Is  "such  as  will  prepare 
graduates  therein  for  admission  into  the 
State  University."  If  a  school  offers  two 
courses,  one  of  which  falls  short  of  this 
standard,  it  does  not,  as  to  such  course, 
maintain  the  grade  of  Instruction  required  by 
law  of  high  schools.  Accordingly,  in  the  case 
at  bar,  the  Humboldt  evening  high  school  is 
to  be  considered  a  high  school  only  so  far  as 
concerns  the  instruction  given  and  received 
in  "course  B."  But  the  stipulation  does  not 
disclose  that  it  has  the  requisite  number  of 
teachers  and  pupils  in  this  course.  It  is 
true  that  the  parties  agree  that  the  school, 
as  a  whole,  has  26  teachers  and  546  pupils, 
but  It  nowhere  appears  how  many  of  these 
teachers  or  pupils  are  engaged  in  high  school 
work,  and  how  many  are  occupied  in  the 
throe-year  course,  which  Is  not  up  to  the  high 
school  standard.  Unless  that  part  of  the 
school  which  can  properly  be  regarded  as  a 
high  school  has  two  or  more  regularly  certif- 
icated high  school  teachers  and  twenty  or 
more  pupils  in  average  dally  attendance,  no 
right  to  apportionment  under  the  statute 
arises.  Here  these  conditions  are  not  shown 
to  exist.  That,  in  determining  the  right  of  a 
school  to  share  in  the  benefits  of  this  act, 
only  those  teachers  and  pupils  engaged  in 
high  school  work  can  be  considered,  is  made 
manifest  by  the  manner  of  the  apportion- 
ment Two-thirds  of  the  fund  is  to  go  to 
schools  In  proportion  to  the  number  of  pupils 
in  attendance.  This  must  mean  the  number 
of  pupils  who  are  receiving  the  grade  of  In- 
struction required  by  law.  It  cannot  have 
l<»en  Intended  to  distribute  a  high  school 
fund  to  schools  maintaining  a  certain  grade 


of  Instruction,  and  to  base  this  distribution 
on  the  number  of  pupils  to  whom  a  lower 
grade  of  Instruction  is  being  given. 

For  these  reasons,  we  conclude  that  the 
petitioner  has  on  the  record  before  us  failed 
to  show  any  right  in  the  Humboldt  evening 
high  school  to  participate  in  the  allotment  of 
the  high  school  fund.  If,  however,  it  shall 
furnish  to  the  respondent  satisfactory  evi- 
dence of  compliance  with  the  requirements 
of  section  5  of  the  act  of  March  6,  1905,  hav- 
ing regard  solely  to  the  teachers  and  pupils 
engaged  and  the  equipment  employed  in 
"course  B"  or  any  other  course  preparing 
pupils  for  admission  to  the  State  University, 
it  will  then  be  entitled  to  an  allotment  of 
the  state  fund,  based,  as  to  two-thirds  of  the 
fund,  on  the  average  daily  attendance  in 
such  course  or  courses. 

We  may  add  that  we  attach  no  Importance 
to  the  fact  that  "course  B"  extends  over  five 
years.  The  only  provision  of  law  regulating 
the  length  of  the  course  is  that  it  "shall  em- 
brace a  period  of  not  less  than  three  years." 
Pol.  Code,  §  1670,  subd.  12.  That  it  may 
extend  over  a  longer  period  than  three  years 
is  clearly  shown  by  subdivision  13  of  section 
1670,  which  contains  a  provision  relating  to 
schools  "where  the  course  of  6tudy  embraces 
a  period  of  four  years." 

The  proceeding  is  dismissed. 

We  concur:  ANG ELLOTTI,  J.;  HEN- 
SHAW,  J.;  LORIGAN,  J.  ;  McFARLAND,  J. 

SHAW,  J.  I  concur.  I  agree  that  the 
mere  fact  that  the  daily  sessions  of  the  Hum- 
boldt evening  high  school  are  of  but  two 
hours'  duration  does  not  deprive  it  of  its 
character  as  a  high  school  organized  under 
the  law  of  the  state,  or  as  a  high  school 
recognized  as  existing  under  the  high  school 
laws  of  the  state.  But  I  suggest  that,  in 
view  of  the  practically  universal  custom  of 
holding  sessions  of  the  public  schools  at  least 
five  hours  each  school  day,  and  the  manifest 
Inequality  and  lack  of  uniformity  in  the  law 
if  it  is  held  to  give  the  same  amount  for  its 
support  to  a  school  In  session  only  two  hours 
daily  as  Is  given  to  one  in  session  three  times 
as  long  and,  during  each  year,  Imparting 
presumably  three  times  as  much  training  and 
Instruction  at  three  times  the  expense,  It  may 
be  a  serious  question.  If  it  ever  arises,  wheth- 
er the  "average  daily  attendance''  for  the 
"term  of  at  least  one  hundred  and  eighty 
days"  required  of  high  schools  to  entitle 
them  to  receive  state  aid,  under  the  statute, 
does  not  mean  a  daily  attendance  for  180 
days  of,  at  least  substantially,  the  same 
number  of  hours  as  is  usual  and  customary. 
If  the  aid  can  be  secured  by  2  hours'  daily 
Instruction  for  180  days— that  is,  by  360 
hours  each  year — Instead  of  the  customary 
900  hours  each  year,  why  not  by  means  of 
daily  sessions  for  that  period  of  1  hour,  or 
less? 
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In  re  GOODRICH'S  ESTATE.    (Civ.  310.) 

(Court  of  Appeal.  Third  District,  California. 
Nov.  1,  1907.) 

1.  Constitutional  Law  —  Judicial  Power 
— Encroachment  of  Legislative  Depart- 
ment. 

The  judicial  department  should  refrain  from 
any  unwarranted  invasion  of  the  functions  of 
the  legislative  department. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  88  120-132.] 

2.  Same  —  Validity  or  Statute  —  Presump- 
tions. 

AH  doubts  should  be  resolved  In  favor  of 
the  constitutionality  of  regularly  enacted  laws, 
and  courts  should  be  disposed  to  uphold,  rather 
than  overthrow,  them. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  8  46.] 

3.  Executors— Compensation  —  Fees  —  Dis- 
cretion of  Court. 

Where  the  statutes  prescribe  the  exact  rate 
of  compensation  to  which  an  executor  is  enti- 
tled, the  court  has  no  discretion,  and  can  nei- 
ther add  to  nor  vary  the  compensation,  based  on 
the  degree  of  good  or  bad  faith  displayed  in  the 
management  of  the  estate. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22.  Executors  and  Administrators,  §§  2070, 
2132-2136.] 

4.  Same— Statutory  Authority. 

All  matters  of  probate,  including  rights  of 
Inheritance,  succession,  testamentary  disposi- 
tion, and  taxes  on  inheritances,  are  subject  to 
statutory  control,  and  a  statute  regulating  the 
disposition  of  the  property  of  decedents  may  pre- 
scribe uniform  ana  reasonable  fees  for  the  serv- 
ices of  executors  and  their  attorneys. 

5.  Same. 

Act  March  22,  1905  (St.  1905,  p.  727,  c 
561),  providing  that  executors  shall  be  allowed 
for  fees  of  their  attorneys  the  same  amounts  as 
are  allowed  as  compensation  for  executors  for 
their  own  services,  modifies  the  previous  law  on 
the  subject,  embodied  in  St.  1850,  p.  396,  c.  129, 
SS  220.  222  (St.  1851.  p.  476,  c.  124,  §8  220, 
222:  Code  Civ.  Proc.  §4  1616,  1618),  authoriz- 
ing reasonable  attorney's  fees,  eta,  and  provides 
a  uniform  standard,  and  is  valid  as  providing 
for  reasonable  fees. 

6.  Same. 

Under  Act  March  22,  1905  (St.  1905.  p. 
727,  c.  561),  providing  that  executors  shall  be 
allowed  for  fees  of  their  attorneys  a  specified 
amount,  an  attorney  of  an  executor  has  no 
claim  against  the  estate  of  the  decedent,  but 
the  allowance  is  made  to  the  executor  on  ac- 
count of  money  actually  paid  by  him  to  the  at- 
torney for  services  actually  performed,  and, 
where  an  executor  employs  an  attorney  to  per- 
form the  legal  services  for  less  than  the  pre- 
scribed fees,  the  executor  will  only  be  allowed 
his  actual  expenditures,  but  otherwise  he  will 
be  allowed  for  the  full  amount  prescribed  and 
actually  disbursed  by  him. 

Appeal  from  Superior  Court,  San  Joaquin 
County;  Frank  H.  Smith,  Judge. 

Accounting  by  Clayton  A.  Douglas  and  an- 
other, as  executors  of  Almon  Luther  Good- 
rich, deceased.  From  au  order  surcharging 
the  executors,  they  appeal.  Reversed. 

P.  O.  Houskin  (Plummer  &  Dunlap,  of 
counsel),  for  appellants. 

BURNETT,  J.  Appellants  state  the  case 
as  follows:  "The  question  involved  is  the 
validity  of  the  act  of  the  Legislature  approv- 


ed March  22,  1905  (St  1905,  p.  727,  c.  561,  8 
2),  relating  to  expenditures  by  administrators 
and  executors  for  and  on  account  of  the 
services  of  attorneys  retained  by  them  in  the 
matter  of  the  administration  of  estates. 
*  *  •  In  the  case  at  bar,  the  executors, 
appellants  herein,  retained  as  their  attorney 
F.  O.  Housken,  and  had  the  benefit  of  his 
services  In  the  conduct  of  all  the  legal  pro- 
ceedings pertaining  to  the  said  estate,  and 
agreed  to  pay  him  for  such  services  the 
amount  fixed  by  said  act  of  the  Legislature, 
and  did  pay  him  such  sum  therefor,  but  on 
the  settlement  of  the  account  of  the  executors 
the  court  refused  to  allow  the  amount  paid 
by  them,  but  allowed  the  sum  of  $150  for 
such  purpose,  and  surcharged  the  executors 
with  the  amount  of  $215.42,  the  difference 
between  the  amount  paid  by  the  executors 
as  provided  by  the  statute  and  the  sum  al- 
lowed by  the  court."  From  the  portion  of  th* 
order  and  decree  disallowing  the  full  amount 
paid  for  the  services  of  the  attorney,  the  ap- 
peal has  been  taken  by  the  executors. 

A  brief  historical  review  of  the  statutory 
regulation  of  the  fees  and  expenses  allowed 
executors  and  administrators  Is  considered 
not  inappropriate.  By  an  act  passed  April 
22,  1850  (St  1850,  p.  396,  c.  129),  the  Legis- 
lature provided  in  section  220  thereof  that 
an  executor  or  administrator  "shall  be  al- 
lowed all  necessary  expenses  in  the  care, 
management  and  settlement  of  the  estate  and 
for  his  services  such  fees  as  the  law  pro- 
vides," etc.  Section  222  of  the  same  act  pre- 
scribes the  commissions  to  be  allowed  the  ex- 
ecutor when  no  compensation  Is  provided  by 
the  will,  or  when  the  executor  renounces  all 
claim  thereto,  and  provides  that  an  admin- 
istrator shall  be  entitled  to  the  same  commis- 
sions. In  1851  (St.  1851,  p.  476,  c.  124)  said 
section  220  was  re-enacted,  as  was  also  said 
section  222,  except  that  the  rate  of  commis- 
sion was  reduced.  On  the  adoption  of  the 
Codes  in  1873  said  section  220  became  sec- 
tion 1616,  and  said  section  222  became  sec- 
tion 1618,  of  the  Code  of  Civil  Procedure. 
There  was  no  change  till  1880,  when  to  said 
section  1616  there  was  added  the  following: 
"Including  reasonable  fees  paid  to  attorneys 
for  conducting  the  necessary  proceedings  or 
suits  In  court."  In  1905  the  phraseology  of 
said  section  1616  was  changed  somewhat,  the 
fees  provided  in  said  section  1618  were  re- 
duced, and  there  was  added  section  1619, 
which,  as  far  as  involved  In  this  proceeding, 
is  as  follows:  "Executors  and  administrators 
shall  be  allowed  for  fees  of  their  attorneys 
for  conducting  the  ordinary  probate  proceed- 
ings, the  same  amounts  as  are  allowed  by  the 
last  section  as  compensation  for  executors 
and  administrators  for  their  own  services." 
The  law  as  It  exists  now,  it  will  be  observed, 
provides  a  uniform  standard  for  the  deter- 
mination of  what  shall  be  allowed  for  the 
services  of  an  attorney,  Instead  of  leaving  it, 
as  formerly,  to  the  discretion  of  the  court 
without  any  legislative  guidance,  except  the 
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general  limitation  that  the  fees  shall  be  "rea- 
sonable." We  are  not  concerned  with  the 
wisdom  or  policy  of  the  law. 

However,  In  view  of  the  striking  difference 
of  opinion  exhibited  by  trial  judges  in  tbelr 
rulings  as  to  what  constitute  reasonable  fees 
for  such  services,  It  would  seem  to  be  Just 
and  equitable  for  the  Legislature,  if  practi- 
cable,  to  provide  for  uniform  and  proportion- 
ate compensation  to  be  paid  for  similar  serv- 
ices in  all  estates.  As  to  the  validity  of  the 
act  in  question,  there  is  no  apparent  reason 
wby  it  should  not  be  upheld.  It  seems  to  be 
within  the  domain  of  legitimate  legislative 
enactment  The  judicial  department  should, 
of  course,  refrain,  if  possible,  from  any  un- 
warranted invasion  of  the  function  of  the 
legislative  department  of  the  government 
It  has  been  often  held  that  all  doubts  should 
be  resolved  In  favor  of  the  constitutionality 
of  regularly  enacted  laws,  and  courts  should 
be  disposed  to  uphold  rather  than  overthrow 
them.  During  all  the  years  that  the  law  has 
been  in  force,  it  has  not  been  questioned  that 
it  was  and  Is  a  constitutional  exercise  of 
power  for  the  Legislature  to  provide  for 
definite  fees  to  be  awarded  to  executors  and 
administrators  for  their  own  services,  and  al- 
so an  allowance  to  be  made  to  them  for  their 
necessary  expenses  in  the  administration  of 
the  estate,  including  reasonable  attorney's 
fees.  It  seems  clear  that  the  two  sections 
1618  and  1610  of  the  Code  of  Civil  Procedure 
must  stand  or  fall  together.  We  can  see  no 
difference  in  principle  between  an  act  estab- 
lishing certain  fees  for  the  services  of  an  ex- 
ecutor and  one  providing  what  he  shall  be  al- 
lowed as  payment  for  the  services  of  an  at- 
torney. The  latter  is  as  much  a  part  of  the 
necessary  expense  of  administration  as  Is  the 
former.  In  fact,  under  our  practice,  the 
services  of  an  attorney  are  not  only  essential, 
but  the  burden  and  responsibility  of  his  work 
are  usually  much  greater  than  those  of  the 
executor  or  administrator.  The  effect  of  the 
law  Is  simply  to  allow  the  executor  an  ad- 
ditional fee  for  a  certain  expense  of  admin- 
istration. It  is  the  same  as  though  in  one 
section  it  were  provided  that  certain  fees 
should  be  allowed  the  executor,  of  which  one- 
half  should  be  for  the  expense  of  employing 
an  attorney.  There  Is  no  more  reason,  in  our 
opinion,  why  the  court  should  be  clothed  with 
discretion  in  fixing  the  value  of  the  attor- 
ney's services  rather  than  those  of  the  ex- 
ecutor. It  Is  competent  for  the  Legislature 
to  provide,  as  it  has  done,  for  both. 

As  to  the  validity  of  the  act  fixing  the  fees 
of  executors  the  following  quotations  are  suf- 
ficient: "The  statutes  in  some  jurisdictions 
prescribe  the  exact  rate  of  compensation  or 
percentage  which  shall  be  allowed,  and  the 
courts  cannot  vary  the  amount  which  may  be 
allowed,  except  so  far  as  they  may  be  au- 
thorized to  award  special  compensation  for 
extraordinary  services."  2  Am.  &  Eng.  Ency. 
of  Law,  p.  1288.  And  In  2  Woerner  on  Ameri- 
can Law  of  Administration,  8  526,  the  author 


says :  "But  It  would  seem  that  the  language 
of  the  statute  In  most  states  fixing  the  com- 
pensation of  executors  and  administrators 
precludes  all  discretion  in  this  respect" 
"The  court  can  neither  add  to  nor  in  any 
wise  vary  the  compensation  directed  to  be  al- 
lowed by  the  statute.  It  can  neither  allow 
nor  disallow  commissions  scaled  by  the  de- 
gree of  skill  or  of  vigilance,  of  good  or  bad 
faith,  displayed  in  the  management  of  the  es- 
tate, unless  such  discretion  is  vested  in  the 
court  by  statute."  Again,  as  suggested  by  ap- 
pellant, "all  matters  of  probate,  including 
rights  of  inheritance,  succession,  testamen- 
tary disposition  of  property,  and  taxes  upon 
inheritances,  are  subject  to  statutory  con- 
trol." It  is  by  virtue  of  the  statute  that  the 
heir  or  devisee  Is  entitled  to  receive  any  of 
the  estate  of  the  decedent,  and  the  authority 
which  thus  regulates  the  disposition  of  such 
property  can  subject  It  to  any  reasonable 
condition  or  expense.  This  is  the  basic  prin- 
ciple that  Justifies  the  Legislature  In  pro- 
viding uniform  fees  for  the  services  of  ex- 
ecutors and  their  attorneys  In  the  proper  ad- 
ministration of  estates.  Of  course,  we  are 
not  to  be  considered  as  holding  that  the 
courts  would  not  Interfere  If  it  were  mani- 
fest that  the  allowance  was  excessive  and  en- 
tirely disproportionate  to  the  value  of  the 
services  performed.  The  discretion  to  be  ex- 
ercised by  the  Legislature  must  be  within 
reasonable  limits.  But  we  cannot  say  that 
the  allowance  provided  for  the  services  of  an 
attorney  Is  unfair  or  unreasonable,  and  hence 
there  Is  no  ground  here  for  the  revisory  ac- 
tion of  the  court  It  may  be  observed  that 
under  the  law  the  attorney  has  no  claim 
against  the  estate,  but  the  allowance  is  made 
to  the  executor  on  account  of  money  actually 
paid  by  him  to  an  attorney  for  services  actu- 
ally performed.  There  is  nothing  In  the  law 
to  prevent  an  executor  from  making  a  con- 
tract with  an  attorney  to  perform  the  legal 
services  for  the  estate  for  less  than  the  fees 
provided  by  the  statute,  and  In  that  event 
obviously  he  would  be  allowed  only  his  actu- 
al expenditure.  But  here  the  contract  was 
for  the  full  amount,  and  It  was  actually  dis- 
bursed by  the  executors,  and  hence  the  reduc- 
tion should  not  have  been  made  by  the  court 
The  order  Is  reversed. 


We  concur:   CHIPMAN,  P.  J.;  HART,  J. 


e  Cal.  App.  715 

WILLIAMS  v.  SAN  FRANCISCO  A  N.  W. 
RY.  CO.    (Civ.  375.) 

(Court  of  Appeal,  Third  District  California. 
Nov.  1,  1907.    Rehearing  Denied  by 
Supreme  Court  Dec.  31,  1907.) 

1.  Highways— Injuries  fbom  Obstructions 
—Liability  of  Persons  Causing  Obstruc- 
tions. 

Though,  as  between  the  public  and  the 
traveler  the  latter,  if  he  leave  a  portion  of  the 
road  laid  out  and  prepared  for  the  customary 
use  and  travel  and  go  upon  the  unprepared  and 
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customarily  unused  part,  does  so  at  his  own 
risk,  yet  he  is  entitled  to  the  unobstructed  use 
of  the  entire  width  of  the  highway  as  against 
the  unlawful  acts  of  other  persons. 

SEJd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  25,  Highways,  §§  417-422.] 

2.  Negligence— Proximate  Cause. 

Negligence  proximate  in  causal  relation  to 
the  damage  is  actionable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  §§  69-77.] 

3.  Saint  —  Natural  and  Probable  Conse- 
quences. 

A  person  guilty  of  negligence  should  be  held 
responsible  for  all  the  consequences  which  a  pru- 
dent and  experienced  man,  fully  acquainted  with 
all  the  circumstances  which  in  fact  existed, 
whether  they  could  have  been  ascertained  by 
reasonable  diligence  or  not,  would  at  the  time 
of  the  negligent  act  have  thought  reasonably 
possible  to  follow,  if  they  had  occurred  to  his 
mind. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Negligence,  §§  71,  72.] 

4.  Highways  —  Obstruction  —  Injuries  — 
Proximate  Cause. 

Defendant  owned  a  pile  of  wood,  one  corner 
of  which  extended  over  the  highway,  though 
not  the  traveled  portion,  for  about  two  feet,  but 
there  was  left  sufficient  room  in  the  highway 
for  the  ordinary  use  thereof.  The  highway 
was  parallel  to  a  railroad  track,  and  in  close 
proximity  thereto.  While  plaintiffs  wife  was 
driving  along  the  road,  the  horse  became  fright- 
ened by  a  train,  and  started  to  run.  When  the 
woodpile  was  reached,  the  buggy  struck  the 
part  extending  into  the  highway,  and  was  over- 
turned, and  plaintiffs  wife  thrown  with  such 
violence  as  to  cause  her  death.  Held,  that  the 
maintenance  of  the  woodpile,  as  it  was.  by  de- 
fendant, was  the  proximate  cause  of  the  acci- 
dent. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Highways,  §*  494-497;  vol.  30,  Mu- 
nicipal Corporations,  §  1669.] 

5.  Same— Question  for  Jury. 

Whether  the  maintenance  of  a  woodpile, 
one  corner  of  which  extended  over  the  highway, 
though  not  the  traveled  portion,  for  about  two 
feet  and  against  which  the  buggy  in  which 
plaintiffs  wife  was  riding  struck  while  the 
horse  was  running  away,  was  negligence,  held 
for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Highways,  fi§  535-537.] 

6.  Appeal— Review— Verdict  on  Conflict- 
ing Evidence. 

A  verdict  resting  on  evidence  in  which  there 
is  at  least  a  substantial  conflict  is  conclusive  on 
appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  3935-3937.] 

7.  Death— Actions  —  Contributory  Negli- 
gence—Burden  of  Proof. 

In  an  action  for  the  death  of  plaintiff's 
wife,  the  burden  of  showing  contributory  negli- 
gence by  decedent  or  plaintiff  is  on  defendant, 
unless  plaintiff's  evidence  discloses  contribu- 
tory negligence,  or  that  the  accident  would  not 
have  occurred  but  for  the  inexcusable  fault  of 
decedent  or  plaintiff. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  15,  Death,  g§  75-78.] 

8.  Trial  —  Special    Findings  — Questions 
for  Submission— Immaterial  Issues. 

Code  Civ.  Proc.  §  625,  requires  the  court, 
on  request  to  direct  the  jury  to  find  a  special 
verdict  In  an  action  for  the  death  of  plain- 
tiffs wife,  who  was  killed  by  being  thrown  from 
a  buggy  which  struck  a  woodpile,  a  corner  of 
which  extended  into  the  untraveled  portion  of 
the  highway,  her  horse  having  been  frightened 


by  a  train,  the  court  refused  to  submit  the 
following  questions  requested  by  defendant,  the 
owner  of  the  wood:  "Was  the  woodpile  an  ob- 
struction to  the  free  use  of  the  highway  in  the 
usual  and  customary  manner?  Would  the  ac- 
cident have  happened  if  the  horse  had  been  un- 
der control  and  driven  in  the  usual  and  custo- 
mary manner?  Was  the  accident  due  to  the 
running  away  of  the  horse?  Did  the  woodpile 
have  anything  to  do  with  the  horse  becoming 
frightened  and  running  away?  At  the  point  in 
question,  was  the  main  traveled  portion  of  the 
highway  sufficiently  wide  and  safe  for  the  usual, 
ordinary,  and  customary  travel  thereon  by  hors- 
es under  control?"  Held,  that  a  finding  favor- 
able to  defendant  on  any  of  the  questions  would 
net  have  been  inconsistent  with  the  general  ver- 
dict for  plaintiff,  and  therefore  would  have  been 
immaterial,  so  that  the  court  properly  refused 
to  present  them  to  the  jury. 
9.  Same— Verdict— Special  Questions— Mis- 
leading. 

Where,  in  an  action  for  the  death  of  plain- 
tiffs wife,  who  was  killed  by  being  thrown  from 
a  buggy  which  struck  a  woodpile,  a  corner  of 
which  extended  over  the  untraveled  portion  of 
the  highway,  the  horse  having  been  frightened 
by  a  train,  it  was  not  contended  that  the  wood- 

£ile  was  an  obstruction  to  the  free  use  of  the 
ighway  in  the  usual  and  customary  manner, 
nor  that  the  accident  would  not  have  happened 
if  the  horse  had  been  under  control,  nor  that 
the  accident  was  not  partly  due  to  the  running 
away  of  the  horse,  requested  special  questions 
of  fact— Was  the  woodpile  an  obstruction  to 
the  free  use  of  the  highway  in  the  usual  and 
customary  manner?  Would  the  accident  have 
happened  if  the  horse  had  been  under  control 
and  driven  in  the  usual  and  customary  manner 
of  driving  horses?  Was  the  accident  due  to 
the  running  away  of  the  horse? — were  mislead- 
ing in  form. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  8§  840-845.] 

Appeal  from  Superior  Court,  Humboldt 
County;  E.  W.  Wilson,  Judge, 

Action  by  John  Williams  against  the  Sau 
Francisco  &  Northwestern  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Glllett  &  Cutler,  for  appellant  Gregor  & 
Con  nick,  for  respondent 

HART,  J.  This  Is  an  action  for  damages 
for  causing  the  death  of  plaintiffs  wife.  The 
case  was  tried  by  a  Jury  and  plaintiff  secur- 
ed a  verdict  and  Judgment  for  the  sum  of 
|3,000.  From  said  Judgment  upon  a  bill  of 
exceptions,  the  defendant  presents  this  ap- 
peal. 

The  facts  as  established  by  the  evidence 
and  found  by  the  jury  are:  The  defendant 
corporation  owns  and  operates  a  steam  rail- 
road about  25  miles  in  length,  between  the 
city  of  Eureka,  In  Humboldt  county,  to  some 
point  beyond  the  town  of  Scotia,  in  said 
county.  On  the  line  of  the  road  are  situat- 
ed the  towns  of  Fortuna  and  Singley's  Sta- 
tion; the  latter  being  about  three  miles  in 
a  northerly  direction  from  the  former.  A 
county  road,  used  for  many  years  by  the 
traveling  public  as  a  public  highway,  runs 
between  and  connects  these  towns  or  railroad 
stations.  On  the  23d  day  of  July,  1903, 
while  the  wife  of  the  plaintiff  was  on  her 
way  to  Fortuna,  in  a  buggy,  drawn  by  a 
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horse,  driven  by  herself,  and  at  a  point  be- 
tween the  two  stations  mentioned,  a  train  of 
oars  belonging  to  the  defendant  came  along 
and  the  noise  produced  by  the  engine  and 
the  train  caused  the  animal  to  become  fright- 
ened and  to  start  on  a  wild  run  over  the 
road  toward  and  in  the  direction  of  Fortuna. 
The  right  of  way  and  track  of  defendant  ad- 
join and  parallel  said  public  highway  for  a 
considerable  distance.  At  a  point  on  said 
county  road,  about  one  mile  from  Fortuna, 
was  situated  on  the  day  the  fatal  accident 
occurred  a  large  pile  of  wood,  the  property 
of  the  defendant.  The  complaint  alleges, 
and  it  appears  to  be  satisfactorily  shown  by 
the  evidence,  that  one  corner  of  said  wood- 
pile extended  over  and  projected  into  a  por- 
tion of  said  public  highway  for  a  distance  of 
approximately  two  feet  When  the  animal, 
running  at  a  lively  rate,  reached  the  point 
at  which  the  woodpile  was  situated,  the  bug- 
gy struck  or  collided  with  that  portion  of 
the  wood  extending  Into  the  highway,  the 
impact  resulting  In  the  overturning  of  the 
vehicle,  and  throwing  the  deceased  to  the 
giound  with  such  violence  as  to  produce  fa- 
tal injuries,  death  being  almost  Instantane- 
ous. There  does  not  appear  to  be  any  at- 
tempt to  contradict  the  claim  of  the  plaintiff 
L*iat  the  woodpile  with  which  the  buggy  col- 
lided occupied  a  part  of  the  public  highway, 
rlthough  not  the  traveled  portion;  but  It  is 
contended  by  the  defendant,  and  there  is  no 
dispute  upon  the  proposition,  that  that  part 
of  said  highway  so  used  by  the  defendant 
had  been  thus  used  by  It  for  many  years 
prior  to  the  day  upon  which  the  unfortunate 
mishap  occurred,  and  that,  notwithstanding 
the  existence  of  the  obstruction,  there  was 
rtlll  left  sufficient  room  in  the  highway  at 
that  point  to  facilitate  and  admit  of  the  or- 
dinary and  customary  use  of  the  road  by  the 
traveling  public.  Those  persons  who  saw 
the  horse  start  to  run  and  watched  the  ani- 
mal running  as  far  as  the  circumstances  by 
which  they  were  situated  would  permit  them 
v.ere  passengers  on  the  train,  the  noise  from 
vhlch  caused  the  animal  to  become  frlghten- 
«1  Testifying  for  the  plaintiff,  they  all 
stated  that  the  horse  ran  so  fast  that  he  kept 
»  p  with  the  speed  of  the  train;  that  the  deceas- 
ed seemed  to  be  holding  the  animal  with  taut 
Leins,  and  that  she  appeared  to  be  perfectly 
calm,  cool,  and  "collected,"  evincing  no  signs 
of  the  loss  of  control  of  her  judgment ;  that 
"the  woman  was  sitting  firmly  In  the  buggy 
seat,"  and  "I  should  Judge,"  testified  the  wit- 
ness Robertson,  "her  feet  were  well  braced, 
and  she  was  holding  her  arms  In  a  driving 
position.  She  had  hold  of  both  lines,  one  In 
each  hand,  was  holding  them  tight  and  was 
guiding  the  horse."  Some  of  the  witnesses  tes- 
tified that  on  the  day  following  that  upon 
which  the  accident  occurred  they  followed  the 
track  made  by  the  vehicle  used  by  the  deceased 
from  a  point  a  considerable  distance  from 
the  woodpile  to  the  latter  point,  and  that  the» 
buggy  was  kept  in  the  center  of  the  road  un- 


til It  struck  said  woodpile.  The  woodpile 
consisted  of  three  tiers  of  "2-foot"  wood. 
The  width  of  the  road,  measuring  from  the 
outer  edge  of  the  woodpile  to  the  fence  on 
the  opposite  side  of  the  highway,  was  about 
20  feet,  of  which  about  12  feet  were  graveled. 
On  behalf  of  the  defendant  testimony  was 
offered  to  the  effect  that  the  projection  of 
the  woodpile  Into  the  highway  did  not  inter- 
fere with  or  obstruct  the  customary  travel 
upon  It.  The  witness  Newell  said  that  the 
corner  of  the  woodpile  projected  upon  the 
graveled  portion  of  the  road,  and  that,  "if 
one  was  to  use  the  whole  of  that  road  that 
was  turnpiked,  and  graveled,  he  would  get 
pretty  near  the  edge  of  the  woodpile."  It 
also  appears  that  just  a  short  distance  from 
where  the  woodpile  was  situated  there  is 
rather  a  sharp  curve  In  the  road,  around 
which  the  horse  ran  at  a  high  rate  of  speed, 
going  in  the  direction  of  said  woodpile. 
Newell  declared  that  said  curve  "was  a  diffi- 
cult one  to  make  if  the  horse  was  running 
fast."  Testimony  was  also  introduced  by 
the  defendant  tending  to  show  that  the 
horse  driven  by  the  deceased  was  high-spirit- 
ed and  easily  excited,  and  that  the  "bridle- 
bit"  used  on  the  animal  at  the  time  of  the 
accident  was  not  of  the  kind  which  should 
be  used  on  a  horse  of  an  excitable  and  un- 
ruly nature ;  that  It  was  the  "bit"  ordinarily 
used  on  horses,  and  with  which  it  would  be 
difficult,  if  not  impossible,  to  stop  a  frighten- 
ed horse  in  the  act  of  "running  away."  The 
witness  Quill,  a  livery  man,  who  sold  the 
mare  In  question  to  the  plaintiff  in  the  year 
1901,  testified  that  the  animal  was  of  racing 
stock  and  a  "saddle  horse";  that  he  had 
driven  her  himself,  but  that  no  one  else  had 
up  to  the  time  that  he  sold  her  to  plaintiff ; 
that  he  told  the  latter,  at  the  time  of  the 
sale,  that  the  mare  was  "very  high  lifed,  and 
hard  to  handle  when  she  got  warmed  up, 
and  was  all  right,  except  when  she  got  ex- 
cited." This  witness  said  that,  after  selling 
the  mare  to  plaintiff,  she  bad  foaled  a  colt, 
and  that  he  knew  "from  experience  that 
sometimes  having  a  colt  has  a  quieting  effect 
upon  a  mare,"  and  that  said  mare  was  much 
quieter  after  she  had  the  colt;  that  he  had 
often  seen  plaintiff  drive  the  mare,  and  that 
on  such  occasions  "she  was  going  along  like 
any  ordinary  horse  would."  Testimony  was 
Introduced  In  rebuttal  to  show  that  the  de- 
ceased had  often  driven  the  mare,  taking 
with  her  in  the  buggy  at  different  times  cer- 
tain ladies,  who  said  that  the  mare  always 
behaved  well  on  those  occasions.  The  de- 
ceased was  described  as  a  "large,  strong, 
healthy  woman,"  from  which  fact  the  Infer- 
ence Is  that  she  was  capable,  In  point  of  phy- 
sical strength,  of  controlling  the  animal. 
The  foregoing  embraces,  in  substance,  the 
principal  testimony  Introduced  by  both  sides, 
and  from  which,  of  course,  arise  the  legal 
propositions  submitted  for  solution. 

The  main  questions  discussed  in  the  briefs 
involve  and  revolve  around  two  propositions, 
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viz. :  (1)  What  was  the  proximate  cause  of 
the  accident  resulting  In  the  death  of  plain- 
tiff's wife?  (2)  Was  plaintiff's  right  to  re- 
cover barred  by  negligence  contributed  either 
by  himself  or  his  wife  or  by  both?  An  im- 
portant question  is  also  presented  In  the  con- 
tention of  appellant  that  the  court  commit- 
ted prejudicial  error  by  its  refusal  to  submit 
to  the  jury  for  findings  thereon  certain  par- 
ticular questions  of  fact  requested  in  writing 
to  be  so  submitted  by  the  defendant.  The 
specific  contentions  of  the  appellant  upon  the 
merits  of  the  record  are:  That  the  direct 
cause  of  the  accident  was  the  fright  and  run- 
ning away  of  the  horse,  due,  presumably,  to 
the  noise  made  by  the  locomotive  and  train ; 
that  the  horse,  after  starting  to  run,  became 
unmanageable,  and  got  beyond  the  control 
of  the  deceased,  and  that  her  Inability  to 
keep  the  animal  in  the  middle  or  center  of 
the  road  and  thus  have  avoided  the  collision 
of  tiie  buggy  with  the  woodpile  constituted 
upon  her  part  such  culpable  negligence  as  to 
destroy  a  right  of  recovery  in  plaintiff ;  that 
deceased  was  guilty  of  negligence  in  driving 
an  animal  claimed  to  be  "hlgh-llfed,"  nerv- 
ous, and  of  an  excitable  nature.  And,  in 
connection  with  the  question  of  the  character 
of  the  horse  driven  by  the  deceased,  it  Is  al- 
so charged  that  the  plaintiff  himself  was 
guilty  of  contributory  negligence  by  the  act 
of  permitting  his  wife,  unaccompanied  by 
any  one  capable  of  lending  her  effective  as- 
sistance In  the  event  the  horse  became  fright- 
ened and  unruly,  to  drive  an  animal  which, 
it  Is  contended,  was  shown  by  the  evidence 
to  be  at  the  time  of  the  accident  high-spirit- 
ed and  of  a  highly  nervous  temperament, 
and  so  known  to  be  at  the  time  by  the  plain- 
tiff, along  or  near  a  railroad  track  over 
which  a  train  of  cars  was  likely  to  pass  at 
any  moment.  It  Is  also  contended  that  the 
obstruction  did  not  Interfere  with  the  usual 
and  customary  use  of  the  highway. 

Before  proceeding  with  an  examination  of 
the  respective  positions  of  the  parties  to  this 
appeal,  these  three  self-evident  and  undis- 
puted propositions  may  be  declared:  (1) 
That  the  defendant  had  the  right  to  run  its 
train  over  its  track  in  the  usual  and  cus- 
tomary manner  of  running  railway  trains, 
propelled  by  steam  power;  (2)  that  the  de- 
ceased had  the  right  to  use  the  public  high- 
way in  the  usual  and  customary  manner  in 
which  such  highways  are  used  and  designed 
to  be  used ;  (3)  that  no  one  has  any  lawful 
right  to  maintain  an  obstruction  or  purp res- 
tore of  any  character  or  nature  upon  a  pub- 
lic highway,  or  road  laid  out  for  and  dedi- 
cated to  the  purposes  of  public  travel. 

In  connection  with  the  first  of  the  proposi- 
tions thus  stated,  it  may  be  said  that  there 
Is  no  claim  that  the  defendant's  train  of  cars, 
the  noise  from  which  it  is  alleged  frightened 
the  horse  driven  by  deceased,  made  on  the 
occasion  of  the  accident  an  unusual  or  un- 
necessary noise,  but  It  Is  conceded  that  the 
noise  thus  made  was  only  the  usual  and  or- 


dinary noise  necessarily  Incident  to  the  run- 
ning of  railway  trains  by  means  of  a  steam 
locomotive. 

Was  the  act  of  the  defendant  in  maintain- 
ing the  woodpile  upon  an  un traveled  portion 
of  the  highway  culpable  negligence,  and  If 
so.  was  said  woodpile  the  proximate  cause  of 
the  accident,  or,  as  we  think  the  latter  propo- 
sition may  be  as  accurately  and  at  the  same 
time  more  explicitly  stated,  would  the  acci- 
dent have  occurred  but  for  the  maintenance 
of  the  woodpile  under  the  circumstances  dis- 
closed by  the  evidence?  The  theory  of  the 
appellant  upon  the  law  of  the  case  may  best 
be  presented  in  the  language  of  the  following 
instruction  which  was  requested  by  it  and 
refused  by  the  court:  "I  further  instruct  you 
that  if  you  find  from  the  evidence  that  the 
wood  piled  by  defendant  was  off  of  the  main 
traveled  portion  of  the  highway,  and  at  a 
place  where  it  was  not  dangerous  to  persons 
driving  along  said  highway  in  the  customary 
and  ordinary  manner,  and  if  you  further  find 
that  the  horse  driven  by  plaintiff's  said  wife 
became  frightened  some  distance  from  where 
said  wood  was  piled  and  ran  away,  and  got 
beyond  her  control  and  was  unmanageable, 
and  while  so  running  away  and  beyond  her 
control  left  the  well-beaten  track  of  the 
road,  and  ran  to  one  side  thereof  and  against 
the  end  of  said  wood,  thereby  causing  her 
death,  then  I  Instruct  you  that  the  proximate 
cause  of  the  accident  was  the  fright  and 
running  away  of  the  horse,  and  not  the  pile 
of  wood  against  which  the  buggy  collided, 
and  you  must  find  a  verdict  for  the  defend- 
ant" The  portion  of  the  foregoing  rejected 
instruction  bearing  upon  contributory  negli- 
gence was  covered  by  other  Instructions  of 
the  court;  but  by  the  Instruction,  it  will  be 
observed,  it  was  also  sought  to  induce  the 
court  to  tell  the  Jury  that,  as  a  question  of 
law,  the  fact  that  the  woodpile  was  "off  of 
the  main  traveled  portion  of  the  highway  and 
at  a  place  where  it  was  not  dangerous  to 
persons  driving  along  said  highway  in  the 
customary  and  ordinary  manner,"  exculpated 
defendant  from  all  blame  and  responsibility 
for  the  accident  and  Its  consequences.  Our 
attention  has  been  invited  to  no  case  de- 
cided In  California  In  which  the  precise  ques- 
tion presented  by  the  rejected  Instruction,  or 
a  question  arising  upon  facts  substantially 
corresponding  with  those  here,  has  been  ad- 
judicated. We  have,  however,  devoted  much 
time  to  an  examination  of  all  the  cases  cited 
by  both  sides  from  other  jurisdictions  In 
which  a  similar  question,  with  Its  concomit- 
ant propositions,  and  growing  out  of  facts  In 
marked  analogy  to  those  of  the  case  at  bar, 
has  been  considered  and  decided.  While 
those  authorities  appear  to  be  (and  In  a  few 
Instances  are)  widely  divergent,  and  seem  to 
present  a  contrariety  of  views  upon  the  ap- 
plication of  the  principles  of  law  Involved 
In  the  class  of  cases  to  which  the  one  under 
review  belongs,  a  careful  examination,  anal- 
ysis, and  comparison  of  them,  as  to  the  facts, 
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will,  we  think,  show  that,  generally  speak- 
ing, whatever  apparent  difference  there  may 
be  In  the  conclusions  reached  Is  founded 
upon  a  distinction  based  upon  the  measure 
of  liability  resting  upon  a  town  or  county, 
charged  with  the  duty  of  maintaining  pub- 
lic highways,  and  that  attaching  to  an  in- 
dividual  or  private  corporation,  where  dam- 
age results  from  a  defect  in  such  highways 
through  the  fault  or  default  of  the  one  or 
the  other.  For  illustration,  It  has  been  held 
that  the  duty  of  the  public  authorities  Is 
fully  discharged  when  the  traveled  portion 
of  the  road — that  part  which  has  been  gravel- 
ed, turnpiked,  or  otherwise  prepared  for  the 
purposes  of  the  customary  travel — Is  kept 
and  maintained  in  proper  repair  and  in  such 
shape  as  to  admit  of  the  usual,  ordinary,  and 
customary  use.  And  while,  as  between  the 
town  or  county  or  public  authorities  having 
supervision  of  public  highways  and  the 
traveler,  the  latter  will  leave  the  portion  of 
the  road  laid  out  and  prepared  for  the  cus- 
tomary use  and  travel  and  go  upon  and  use 
the  unprepared  and  customarily  unused  part 
at  his  own  risk,  he  Is  nevertheless  entitled 
to  the  unobstructed  and  uninterrupted  use 
of  the  entire  width  of  the  highway  as  against 
the  unlawful  acts  of  other  persons,  either 
real  or  artificial.  The  principle,  upholding 
the  distinction  suggested,  and  here  sought 
to  be  stated,  is  well  explained  In  Dickey  v. 
Maine  Telegraph  Co.,  46  Me.  485,  as  follows: 
"  *  •  •  But  the  right  of  travelers  to  use 
any  part  of  a  highway,  if  they  see  fit,  is  not 
restricted  by  the  limitation  of  the  liability  of 
the  town  In  case  of  accident  A  person  may 
go  ont  of  the  beaten  track  at  his  own  risk, 
as  between  himself  and  the  town,  and  yet  be 
entitled  to  protection  against  the  unlawful 
acts  of  other  persons  or  corporations.  Any 
part  of  the  highway  may  be  used  by  the 
traveler,  and  in  such  direction  as  may  suit 
bis  convenience  or  taste.  [Citing  Stinson  v. 
Gardiner,  42  Me.  248,  66  Am.  Dec.  281.]  No 
private  person  has  a  right  to  place  or  cause 
any  obstruction  which  Interferes  with  tbls 
right  on  any  part  of  the  highway  within  its 
exterior  limits.  The  extent  of  the  liability 
of  the  town  Is  no  measure  for  such  private 
person's  liability.  If  the  owner  of  the  fee  in 
the  land,  or  any  other  person,  should  dig  a 
pit,  or  stretch  a  cord,  or  place  a  pile  of 
stones  on  the  highway  near  the  outer  limit, 
and  at  a  considerable  distance  from  the 
traveled  way,  and  a  traveler  passing,  using 
due  care,  should  be  injured  thereby,  It  would 
be  no  sufficient  answer  to  his  claim  for  dam- 
ages to  aver  and  prove  that,  under  the  cir- 
cumstances, the  town  was  not  liable.  The 
duty  of  the  town  Is  to  perform  a  positive  act 
in  the  preparation  and  preservation  of  a 
sufficient  traveled  road.  The  duty  of  others 
is  to  abstain  from  doing  any  act  by  which 
any  part  of  the  highway  would  become  more 
dangerous  to  the  traveler  than  In  a  state 
of  nature,  or  than  in  the  state  in  which  the 
town  has  ieft  it"    See,  also,  Stats  v.  Ber- 


detta,  78  Ind.  185,  88  Am.  Rep.  117,  and 
Johnson  v.  Whitfield,  18  Me.  286,  88  Am.  Dec 
721.  In  the  last-named  case  It  Is  said:  "It 
is  contended  that  the  owner  of  land  adjoining 
a  public  highway  may  lawfully  use  that  part 
of  it  which  is  not  prepared  for  the  public 
travel  His  ownership  and  right  of  use,  so 
far  as  may  be  consistent  with  the  rights  of 
the  public,  need  not  be  questioned.  But  it  is  a 
mistake  to  suppose  the  public  rights  of  travel 
are  restricted  to  the  prepared  and  usually 
traveled  path.  While  the  town  has  done  its 
duty  when  it  has  prepared  a  pathway  of  suit- 
able width  In  such  manner  that  It  can  be  con- 
veniently and  safely  traveled  with  teams  and 
carriages,  the  citizens  are  not  thereby  de- 
prived of  the  right  to  travel  over  the  whole 
width  of  the  way  as  laid  out  And  they  have 
the  right  to  do  so  without  being  subjected  to 
other  or  greater  dangers  than  may  be  pre- 
sented by  natural  obstacles,  or  those  occa- 
sioned by  making  and  preparing  the  traveled 
path." 

The  rule  as  stated  In  the  foregoing  au- 
thorities Is  supported  by  the  soundest  reason 
and  the  most  salutary  principles  of  Justice, 
and  meets  with  our  approval.  The  court 
properly,  in  our  opinion,  refused  to  give  to 
the  Jury  an  Instruction  which  would  have 
taken  from  It  the  question  of  whether  the 
act  of  the  defendant  was  culpable  negligence. 
The  situation  here,  according  to  the  undis- 
puted facts,  is  that  the  appellant  maintained 
an  unlawful  obstruction  upon  a  public  high- 
way, paralleling  which  and  In  close  proximi- 
ty thereto  was  Its  railroad  track,  over  which 
it  operated  and  ran,  by  steam,  its  railroad 
trains.  It  is  not  denied  that  the  buggy  In 
which  the  deceased  was  driving  collided  with 
said  obstruction,  and  that  the  collision  caus- 
ed the  vehicle  to  upset  and  precipitate  the 
deceased  to  the  ground  with  such  force  as  to 
cause  her  death.  The  rule  is  that  the  defend- 
ant is  answerable  in  law  for  negligence  prox- 
imate in  causal  relation  to  the  damage;  or, 
in  other  words,  it  Is  liable  if  the  obstruction 
for  the  existence  of  which  it  was  responsible 
was  the  direct  cause  of  the  accident  with 
its  resulting  damages.  The  difficulty,  indeed 
Insuperable,  with  which  the  courts  and  text- 
writers  have  been  and  always  will  be  con- 
fronted with  regard  to  the  right  of  action 
founded  in  negligence,  Is  to  formulate  an  in- 
variable, iron-clad  rule,  applicable  alike  to 
all  cases  of  personal  Injury,  upon  the  question 
of  the  proximate  cause  of  the  damage,  or 
"the  connection  between  the  negligent  act  or 
omission  and  the  damage."  It  should  there- 
fore be  a  case  in  which  there  Is  very  clearly 
wanting,  under  the  evidence,  the  essential 
connection  between  the  negligent  act  or  omis- 
sion and  the  damage  to  warrant  the  court 
in  taking  it  from  the  Jury,  either  through  a 
motion  for  a  nonsuit  or  a  direction  to  find  for 
the  defendant  or  the  instructions.  "The 
proximate  cause  of  an  event"  say  Shearman 
and  Redfield,  page  27  of  volume  1  of  the  fifth 
edition  of  their  treatise  on  the  "Law  of  Neg- 
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llgence,"  "must  be  understood  to  be  that 
which  In  a  natural  and  continuous  sequence, 
unbroken  by  any  new,  Independent  cause,  pro- 
duces that  event,  and  without  which  that  event 
would  not  have .  occurred."  But,  say  the 
same  authors,  very  great  difficulty  has  been 
found  in  determining  what  damages  should 
be  considered  as  flowing,  in  a  "natural  and 
continuous  sequence,"  from  an  act  of  negli- 
gence, especially  when  it  Is  not  a  matter  of 
contract  liability.  The  difficulty  of  laying 
down  a  rule  which  will  Include  all  possible 
cases  has  caused  some  of  the  ablest  judges 
to  decline  to  state  any  fixed  rule;  thus  in- 
dicating a  disposition  of  the  courts  to  leave 
all  doubtful  cases  to  the  jury.  The  authors 
of  the  work  from  which  we  have  just  quoted 
have,  however,  undertaken  to  state  a  general 
rule  as  follows:  "That  a  person  guilty  of 
negligence  should  be  held  responsible  for  all 
the  consequences  which  a  prudent  and  ex- 
perienced man,  fully  acquainted  with  all  the 
circumstances  which  in  fact  existed  (whether 
they  could  have  been  ascertained  by  reason- 
able diligence  or  not)  would,  at  the  time  of 
the  negligent  act,  have  thought  reasonably 
possible  to  follow,  if  they  had  occurred  to 
his  mind."  This  formula  is  sensible  and 
sound.  Testing,  therefore,  the  facts  of  the 
case  at  bar  by  the  rule  as  thus  declared,  lit- 
tle, if  any,  difficulty  Is  to  be  experienced,  we 
think,  in  tracing  the  proximate  cause  of  the 
damage  to  the  negligent  act  of  the  defendant 
That  a  horse,  howsoever  gentle  he  may  be  for 
ordinary  driving  purposes,  is  likely  to  become 
frightened  upon  the  sudden  approach  of  a 
steam  railway  train,  producing  Its  customary 
and  necessary  noise,  is  not  only  a  reasonably 
possible,  but.  In  our  opinion,  a  reasonably 
probable  fact,  which  all  men  of  experience 
and  prudence  must  know.  It  is  one  of  the 
contingencies  which  are  likely  to  occur  upon 
a  highway  adjacent  to  a  railroad  track  over 
which  a  steam  railway  la  operated,  and  of 
which  a  prudent  person,  familiar  with  facts 
existing  within  the  domain  of  common  human 
experience,  must  reasonably  have  known  and 
thought,  had  It  occurred  to  his  mind.  It  Is 
an  event  which  it  was  possible  would  happen 
at  any  time  under  the  existing  and  known 
circumstances,  and  one,  therefore,  which  it 
was  the  defendant's  duty  to  think  of  and 
consider  when  it  established  and  maintained 
the  obstruction  complained  of.  It  is,  in  other 
words,  one  of  those  probable  occurrences  un- 
der the  circumstances  shown  here  which  the 
defendant,  having  full  knowledge  of  said  cir- 
cumstances, must  be  held  to  have  reasonably 
anticipated.  The  meeting  or  overtaking  of 
passing  teams  by  a  railway  train  traveling 
over  a  track  adjoining  a  public  highway  is 
an  event  which  is  likely  to  occur  at  any  mo- 
ment, and  which  the  owner  of  the  railway 
must  reasonably  expect  to  happen.  There- 
fore, had  it  "occurred  to  defendant's  mind," 
fully  acquainted,  as  it  must  be  assumed  to 
have  been,  with  all  the  circumstances  which 
in  fact  existed,  it  would  have  known<  that  the 


consequences  which  might  reasonably  follow 
the  frightening  and  consequent  rapid  run- 
ning of  the  horse,  hitched  to  a  buggy,  on  and 
over  the  highway  would  be  the  collision  of 
the  vehicle  with  the  obstruction  maintained 
by  It  upon  said  highway,  and  resulting  dam- 
age to  either  person  or  property  or  both,  if 
the  frightened  animal  ran  In  the  direction 
of  the  point  of  obstruction. 

As  is  said  In  Borough  of  Pittston  v.  Hart, 
89  Pa.  391,  so  it  is  true  here :  "It  is  true  that 
without  the  frightening  of  the  horses,  there 
would  have  been  no  accident;  but  the  horse 
is  naturally  a  timid  animal,  and  is  so  liable 
to  fright  that  those  having  charge  of  the 
public  highways  ought  to  make  reasonable 
provision  for  a  matter  so  common  and  so 
likely  to  happen  at  any  time.  Horses  abound, 
but  horses  that  never  frighten,  or  are  never 
fractious,  are  exceedingly  rare,  and,  If  roads 
were  to  be  constructed  only  for  such  animals, 
there  must  needs  be  but  little  traveling  upon 
them."  The  defendant  was  primarily  at 
fault  in  maintaining  the  obstruction  upon  the 
highway.  Its  act  was  an  act  of  trespass.  It 
had  no  lawful  right  to  thus  use  a  public  high- 
way, although  the  part  obstructed  was  not 
customarily  used  by  the  traveling  public. 
But  in  principle  It  had  just  as  much  right  to 
thus  use  the  highway  a  distance  of  10  or  20 
feet  as  2  feet,  although  the  danger  of  accident 
would  be  greater  and  the  proof  of  negligence 
attended  with  less  difficulty  in  the  former 
than  In  the  latter  case.  As  was  said  in  Cohen 
v.  Mayor,  etc,  113  N.  T.  632,  21  N.  E.  700, 
4  L.  B.  A.  406,  10  Am.  St  Rep.  506:  "There 
is  always  reasonable  ground  for  apprehend- 
ing accidents  from  obstructions  in  the  high- 
ways, and  any  person  who  wrongfully  places 
them  there  or  aids  in  so  doing,  must  be  held 
responsible  for  such  accidents  as  may  occur 
by  reason  of  their  presence."  This  declara- 
tion is,  of  course,  subject  to  the  qualification 
that  the  plaintiff  has  not  by  his  own  default 
or  negligence,  contributed  to  the  damage. 
And  our  own  Supreme  Court  In  the  case  of 
McKune  v.  Santa  Clara,  etc.,  110  Cal.  480, 
42  Pac.  980,  likewise  holds  that  "one  who 
maintains  any  unauthorized  obstruction  up- 
on a  highway  by  means  of  which  another, 
through  no  fault  of  bis  own,  is  injured  in 
person  or  property,  Is  responsible  in  damages 
therefor." 

The  question  here,  it  must  be  understood, 
is  not  whether  the  highway  was  dangerous 
only  when  a  horse  traveling  over  it  became 
frightened  and  "ran  away,"  but  whether  the 
highway,  as  maintained,  is  shown  by  the 
evidence  to  be  dangerous  for  use  as  such, 
and  this  fact  was  and  is  dependent  for  its 
establishment  upon  all  the  circumstances  by 
which  it  was  maintained  and  surrounded — 
its  condition,  width,  closeness  to  places  of 
danger,  the  probability  of  accidents  originat- 
ing primarily  through  circumstances  to  which 
it  was  peculiarly  subject  by  reason  of  its 
unusual  situation.  Nor  is  the  question  here, 
under  the  pleadings,  whether  the  obstruction 
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of  the  highway  by  the  defendant  Involved  the 
maintenance  of  a  public  nuisance.  The  de- 
fendant Is  charged  In  the  complaint  with  ac- 
tionable negligence  in  maintaining  an  unau- 
thorized obstruction,  and  whether  such  al- 
legation was  true  or  not  depended  on  what 
the  evidence  established.  The  evidence,  it  is 
true,  developed  facts  showing  that  the  ob- 
struction constituted  a  public  nuisance,  for 
the  maintenance  of  which  the  defendant 
might  have  been  criminally  prosecuted.  Pen. 
Code,  g  370.  And  If  the  plaintiff,  by  his 
averments  and  proofs,  had  relied  upon  the 
theory  of  a  public  nuisance,  the  negligence  so 
established  would  be  such  per  se.  But,  as 
suggested,  the  theory  of  negligence  advanced 
Is  independent  of  any  consideration  of  wheth- 
er the  obstruction  was  a  public  nuisance,  and 
upon  that  theory  the  whole  question  was  on* 
for  the  Jury.  "The  decision  of  such  ques- 
tions," says  the  Supreme  Court  of  Pennsylva- 
nia, in  Plymouth  Tp.  v.  Graver,  125  Pa.  34, 
17  Atl.  249,  11  Am.  St  Rep.  807,  "is  most  ap- 
propriately made  by  submission  of  them  to 
the  practical  judgment  and  experience  of  a 
jury  upon  a  consideration  of  all  the  proofs 
respecting  them."  The  learned  judge  of  the 
trial  court  In  leaving  with  the  jury  the  ques- 
tion of  negligence  Imputed  to  the  defendant 
and  the  counter  charge  of  contributory  negli- 
gence pursued  the  course  required  by  the  Is- 
sues tendered  by  the  pleadings  and  as  devel- 
oped by  the  evidence,  and  declared  to  the 
Jury  the  principles  of  law  applicable  to  all 
the  essential  points  In  the  case  In  language 
of  singular  perspicuity.  Therefore,  as  to 
the  claim  of  the  defendant  that  the  plaintiff 
and  the  deceased  contributed  by  their  own 
culpable  negligence  to  the  accident  and  Its 
consequences,  the  answer  is  that  the  verdict 
of  the  jury  resting  upon  evidence  in  which 
there  is  at  least  a  substantial  conflict,  al- 
though it  can  well  be  said  that  the  proofs 
appear  to  distinctly  preponderate  in  favor 
of  plaintiff,  Is  conclusive  here.  The  burden 
of  showing  such  negligence  upon  the  part  of 
the  deceased  or  the  plaintiff  was  upon  the 
defendant,  unless  plaintiff's  evidence  itself 
disclosed  contributory  negligence,  or  that  the 
accident  and  resulting  damage  would  not 
have  occurred  but  for  the  Inexcusable  fault 
of  the  deceased  or  plaintiff.  The  proof  upon 
the  alleged  contributory  negligence  was  pure- 
ly circumstantial,  and,  In  our  judgment,  ex- 
ceedingly weak.  The  evidence  fully  supports 
the  verdict. 

It  Is  submitted  that  the  court  below  erred 
to  the  prejudice  of  defendant  by  refusing  to 
present  to  the  jury,  at  its  request,  for  find- 
ings thereon  certain  special  questions  of  fact 
Under  the  terms  of  the  amendment  by  the 
Legislature  of  1905  of  section  625  of  the  Code 
of  Civil  Procedure,  it  Is  undoubtedly  manda- 
tory upon  a  trial  court  to  submit  special  Is- 
sues or  particular  questions  of  fact  to  the 
jury  in  all  cases,  when  requested  to  do  so 
in  writing  by  either  of  the  parties.  In  fact, 
the  amendment  is  so  construed  in  an  opinion 
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recently  filed,  and  written  by  the  learned 
chief  Justice  of  the  Supreme  Court  in  the 
case  of  Plyler  v.  Pacific  Portland  Cement  Co. 
(Cai.)  92  Pac  50.  It  Is  said  in  that  case, 
however :  "What  the  judge  has  to  determine, 
from  an  examination  of  the  questions  them- 
selves, is  whether  the  parties  presenting  them 
have  a  right  to  demand  their  submission  to 
the  Jury  in  the  form  In  which  they  are  pre- 
sented, and  this  depends,  alike  In  the  case 
of  an  Issue  and  in  the  case  of  a  special  fact 
involved  In  the  issues,  upon  two  conditions: 
First  Is  the  question  so  framed  as  to  admit 
of  a  plain  and  direct  answer?  and,  second, 
would  an  answer  favorable  to  the  party  pre- 
ferring the  request  be  Inconsistent  with  a 
general  verdict  for  his  adversary?"  The 
"special  issues"  or  particular  questions  of 
fact  requested  by  the  appellant  and  refused 
by  the  court  are  as  follows:  "(1)  Was  the 
woodpile  an  obstruction  to  the  free  use  of  the 
highway  In  the  usual  and  customary  manner? 
(2)  Would  the  accident  have  happened  if  the 
horse  had  been  under  control  and  driven  in 
the  usual  and  customary  manner  of  driving 
horses?  (3)  Was  the  accident  due  to  the 
running  away  of  the  horse?  (4)  Did  the 
woodpile  have  anything  to  do  with  the  horse 
becoming  frightened  and  running  away?  (5) 
At  the  point  in  the  highway  where  defendant 
piled  its  wood  was  the  main  traveled  portion 
thereof  sufficiently  wide  and  safe  for  the 
usual,  ordinary,  and  customary  travel  there- 
in by  horses  under  control?"  Where  a  find- 
ing upon  a  special  Issue  or  a  particular  ques- 
tion of  fact  would  be  so  Inconsistent  with 
the  general  verdict  as  to  destroy  the  effect 
thereof,  the  former  would  certainly  control, 
and  the  party  against  whom  the  verdict  went 
would  be  entitled  to  judgment  non  obstante 
veredicto.  The  question  here  Is:  Would  a 
finding  favorable  to  the  defendant  upon  any 
of  the  foregoing  questions  of  fact  have  been 
Inconsistent  with  the  general  verdict  found? 
We  cannot  see  where  or  how  there  could  be 
any  incongruity  between  the  conclusion  of  the 
Jury  as  manifested  by  the  general  verdict 
and  an  answer  favorable  to  the  defendant  to 
any  of  the  questions  proposed,  assuming  that 
the  Jury  would  have  so  answered  them. 
However  answered,  therefore,  we  think  the 
findings  on  the  proposed  special  questions  of 
fact  would  have  been  Immaterial.  It  Is  not 
contended  that  the  woodpile  was  an  obstruc- 
tion to  the  free  use  of  the  highway  In  the 
usual  and  customary  manner;  nor  that  the 
accident  would  not  have  happened  if  the 
horse  had  been  under  control  and  driven 
in  the  usual  and  customary  manner  of  driv- 
ing horses;  nor  that  the  accident  was  not 
partly  due  to  the  "running  away"  of  the 
horse ;  nor  that  the  woodpile  had  anything  to 
do  with  the  horse  becoming  frightened  and 
running  away ;  nor  that  the  highway,  at  the 
point  where  defendant  piled  its  wood,  was 
not  the  main  traveled  portion  of  the  road  and 
not  sufficiently  wide  and  safe  for  the  usual, 
ordinary,  and  customary  travel  therein  by 
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horses  under  control.  The  contention  is,  as 
we  hold  is  his  right,  that  the  traveler  Is 
entitled  to  the  nse  of  the  entire  width  of  the 
highway  as  against  the  interference  of  priv- 
ate persons  and  corporations,  If  he  desires 
to  so  nse  It,  or  In  case  it  becomes  necessary 
to  so  nse  It  by  reason  of  the  happening  of 
such  a  contingency,  so  liable  to  arise  at  any 
time  upon  a  highway  environed  as  this,  as 
occurred  here.  It  is  not  claimed  that  the 
deceased  was  driving  the  mare,  after  she 
started  to  run,  in  the  "usual  and  customary" 
way,  in  the  sense  in  which  those  terms  are 
ordinarily  or  colloquially  used  and  under- 
stood ;  but  it  is  contended  that  while  so  driv- 
ing the  mare  over  the  public  highway,  as  she 
had  a  right  to  do,  the  animal  became  fright- 
ened— an  event  likely  to  happen  at  any  time 
under  the  circumstances — and  that,  by  reason 
of  such  fright,  proceeded  over  the  road  at 
an  unusual  rate  of  speed,  and  that,  under 
those  circumstances,  she  was  entitled  to  the 
free  use  of  the  whole  width  of  the  highway, 
unobstructed  or  uninterrupted  by  the  unau- 
thorized and  negligent  acts  of  a  private  per- 
son, in  which  to  manage,  control,  and  prob- 
ably restore  the  animal  to  a  state  of  calm- 
ness and  composure,  without  Injury  to  her- 
self or  property.  It  would  be  absurd  to  say 
that  the  reining  or  driving  of  a  "runaway" 
horse  would  be  driving  the  animal  "In  the 
usual  and  customary  manner  of  driving  hors- 
es." The  Jury  would  probably  have  treated 
the  question  as  calling  for  an  answer  in  the 
sense  In  which  the  words  "usual  and  cus- 
tomary" are  commonly  accepted  and  used, 
and  such  an  answer  would  obviously  have 
meant  nothing  more  than  that  the  deceased 
was  not  driving  the  animal  at  the  usual  gait, 
and  therefore  using  only  the  physical  force 
ordinarily  necessary  to  guide  an  animal,  at- 
tached to  a  buggy,  over  a  road.  And,  if  the 
animal  had  been  "under  control"  in  the  usual 
sense  of  that  phrase,  she  would  not  have 
been  running  with  unusual  speed,  and  it  Is 
therefore  manifest  that  the  jury  could  have 
consistently  answered  the  question  in  the  neg- 
ative, and  yet  have  intended  nothing  militat- 
ing against  or  impairing  the  force  of  the  gen- 
eral verdict  returned.  If  the  purpose  of  the 
special  question  was  to  ascertain  from  the 
Jury,  by  a  categorical  answer  thereto,  wheth- 
er the  defeased  had  the  animal  "under  con- 
trol" in  the  sense  that  she  was  guiding  and 
keeping  It,  while  running,  in  the  center  of  the 
highway,  the  question  should  have  been  more 
clearly  phrased  and  specific.  In  the  form 
in  which  It  was  requested  It  was  misleading. 
The  same  reasoning  applies  to  special  ques- 
tions 1  and  2,  and,  as  to  the  third,  it  is  not 
contended,  nor  could  It  be,  that  the  "running 
away"  of  the  horse  was  not  a  contributing 
cause  of  the  accident  and  damage.  This  last 
question,  In  the  form  requested,  was  also 
misleading. 

The  motion  for  a  nonsuit  presented  by  the 
defendant,  upon  the  close  of  plaintiff's  origin- 
al case,  and  denied  by  the  court,  was  based 
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upon  grounds  involving  the  vital  points  in 
the  case  herein  discussed,  and  the  ruling 
thereon  was,  of  course,  under  the  views  we 
have  expressed,  proper. 
The  Judgment  is  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BUR- 
NETT, J. 


6  Cal.  App.  707 

BLAKELEY  r.  KINGSBURY.     (CIv.  364.) 
(Court  of  Appeal,  Third  District,  California. 
Nov.  1,  1907.) 

1.  Public  Lands— Disposal  bt  State— Con- 
test — Time. 

Pol.  Code,  |  3414,  provides  that,  when  a 
contest  arises  concerning  a  certificate  of  pur- 
chase or  other  evidence  of  title  before  the  regis- 
ter, the  officer  must,  when  either  party  demands 
a  trial  in  the  courts  of  the  state,  make  an  order 
referring  the  contest,  etc.  Held  that,  in  the  ab- 
sence of  a  question  involving  the  statute  of  lim- 
itations, a  contest  is  in  time  if  begun  before  the 
patent  has  been  issued,  and  as  a  general  rule, 
after  such  contest  is  begun,  the  state  officers 
have  no  right  to  issue  the  patent,  but  must  abide 
the  judgment  of  the  court  having  jurisdiction  to 
determine  the  controversy  by  reason  of  the  ref- 
erence. 

2.  Same— Advebse  Claims— Right  of  State 
to  Prescribe  Method  of  Determination. 

A  state  owning  lands  has  the  right  to  pre- 
scribe what  steps  shall  be  taken  by  one  desiring 
to  secure  title  and  how  adverse  claims  to  the 
same  tract  shall  be  determined;  and  the  ques- 
tion is  one  of  legislative  regulation  and  control. 

3.  Same— Right  to  Patent— Effect  of  De- 
lay—Filing of  Contest. 

Every  intending  purchaser  of  state  lands  is 
charged  with  notice  that  he  must  establish  cer- 
tain facts  to  secure  the  approval  of  the  Survey- 
or General  and  make  certain  payments,  and 
that,  after  a  certain  time,  he  may  demand  and 
secure  his  patent,  providing  a  contest  has  not 
been  filed,  which  imposes  the  additional  dnty  of 
proving  that  the  statements  in  the  application 
to  the  Surveyor  General  are  true,  and,  where  an 
application  to  purchase  has  been  approved  by 
the  Surveyor  General,  and  there  was  a  time 
during  which  the  applicant  might  have  secured 
the  patent  by  surrendering  the  certificate  of  pur- 
chase before  a  contest  was  filed,  by  waiting  un- 
til after  the  filing  of  a  contest  and  transfer  of 
the  matter  to  the  Superior  Court  before  de- 
manding patent,  the  applicant  was  too  late. 

4.  Same— Statutory  Provisions— Payment. 

Pol.  Code,  §  3476,  relating  to  reclamation 
of  state  lands,  provides  that  whenever  the  trus- 
tees or  owners  of  lands  certify  that  the  works 
of  reclamation  are  completed,  or  that  $2  per 
acre  has  been  expended  thereon,  the  board  of 
supervisors  must  certify  such  facts  to  the  reg- 
ister. Section  3477  provides  that  the  register 
must  thereupon  credit  each  purchaser  in  the  dis- 
trict with  payment  in  full  for  such  lands,  and 
the  purchasers  are  entitled  to  patents  therefor. 
Held,  that  these  sections  do  not  exclude  the 
operation  of  section  3414,  in  reference  to  con- 
tests before  the  patent  has  been  issued,  to  deter- 
mine whether  the  claimant's  verified  application 
is  true. 

5.  Same— Method  of  Payment. 

Whether  a  payment  for  public  land  has 
been  made  directly  in  coin  or  by  reclamation 
does  not  affect  the  liability  to  a  contest  before 
the  patent  has  been  issued. 

6.  Same— Effect  of  Payment. 

An  applicant  to  purchase  public  land  can- 
not, by  making  complete  nayment,  prevent  or 
nullify  a  contest,  so  as  to  become  the  real  own- 
er of  the  land  and  render  the  state  a  mere  trua- 
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tee  of  the  legal  title,  with  the  obligation  to  con- 
vey on  demand  after  expiration  of  the  proper 
time. 

7.  Same — Mandamus — Issue  of  Patent. 

Plaintiff  made  application  to  purchase  cer- 
tain state  lands  under  Act  March  24,  1893  (St. 
1893,  p.  341,  c.  229),  relating  to  sale  of  previ- 
ously overflowed  lands.  She  paid  20  per  cent 
of  the  purchase  money  and  interest  on  the  bal- 
ance, and  the  Surveyor  General  issued  her  & 
certificate  of  purchase.  Afterwards  a  reclama- 
tion district  was  formed,  and  the  board  of  su- 
pervisors made  an  order  adjudging  that  the 
work  of  reclamation  was  completed  and  the  land 
claimed  by  plaintiff  was  credited  with  full  pay- 
ment Subsequently  other  persons  claimed  por- 
tions of  the  land,  and  filed  protests,  together 
with  demands  that  the  conflicting  claims  be  re- 
ferred to  the  proper  court  for  adjudication. 
The  Surveyor  General  made  an  order  referring 
the  contests  to  the  superior  court  prof  erta  were 
issued  and  filed,  and  within  60  days  plaintiff  fil- 
ed in  that  court  complaint  against  each  of  the 
contestants,  setting  up  the  facts  upon  which  she 
relied  to  establish  her  right  While  these  ac- 
tions were  pending  she  brought  mandamus  to 
compel  the  Surveyor  General  as  register  to  pre- 
pare a  patent  for  the  land  in  question  from  the 
state  to  plaintiff  for  execution  according  to  law, 
etc.,  together  with  a  certificate  that  the  laws  in 
relation  to  the  execution  of  the  patent  had  been 
complied  with ;  that  payment  had  been  made 
in  full,  and  that  plaintiff  was  entitled  to  the 
same.  Held,  that  mandamus  would  not  He. 

Appeal  from  Superior  Court,  Sacramento 
County;  J.  W.  Hughes,  Judge. 

Mandamus  by  Laura  W.  Blakeley  against 
W.  S.  Kingsbury,  Surveyor  General,  etc. 
From  an  order  granting  a  peremptory  writ, 
defendant  appeals.  Reversed. 

U.  S.  Webb,  Atty.  Gen.,  and  Malcolm 
Glenn,  Asst  Atty.  Gen.,  for  appellant  H. 
P.  Brown,  Charles  G.  Lamberson,  and  Frank 
Lamberson,  for  respondent 

BURNETT,  J.  On  the  10th  day  of  De- 
cember, 1903,  plaintiff  filed  in  the  office  of 
the  Surveyor  General  and  register  of  the 
land  office  her  duly  verified  application  to 
purchase  from  the  state  under  the  provisions 
of  an  act  entitled,  "An  act  regulating  the 
sale  of  the  lands  uncovered  by  the  recession 
or  drainage  of  the  waters  of  Inland  lakes  and 
unsegregated  swamp  and  overflowed  lands 
and  validating  sales  and  surveys  heretofore 
made"  approved  March  24,  1893  (St  1893,  p. 
341,  c.  229),  all  of  section  15,  In  township  22 
south,  range  18  east  M.  D.  M.,  situated  In 
Kings  county,  this  state.  The  said  applica- 
tion contained  the  statement  of  facte  requir- 
ed by  law.  On  June  10, 1904,  the  application 
was  approved  by  the  Surveyor  General  of  the 
state,  and  on  July  30,  1904,  plaintiff  paid 
20  per  cent  of  the  purchase  money  and  the 
interest  on  the  balance  till  January  1,  1905, 
and  on  August  5,  1904,  the  Surveyor  General 
Issued  to  plaintiff  a  certificate  of  purchase. 
Afterwards  the  board  of  supervisors  of  Kings 
county  formed  a  reclamation  district  Includ- 
ing all  of  said  section  15.  Plaintiff  paid  the 
assessments  levied  by  said  board  on  her  land. 
On  June  5,  1905,  after  proper  proof  was  re- 
ceived, the  said  board  of  supervisors  made 
an  order  adjudging  that  the  work  of  reclama- 
tion of  said  district  had  been  fully  com- 
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pleted,  and  that  the  lands  therein  had  been 
fully  reclaimed,  and  the  board  directed  the 
clerk  of  the  board  to  certify  said  facte  to  the 
register  of  the  state  land  office.  This  was  done, 
and  the  said  register  made  his  return  to  the 
treasurer  of  the  county  of  Kings  crediting 
each  tract  of  said  land,  Including  section  15, 
with  full  payment  July  28, 1905,  C.  W.  Porter 
filed  In  the  office  of  said  Surveyor  General 
an  application  for  the  northwest  quarter  of 
said  section  15  with  a  duly  verified  protest 
against  the  issuance  of  any  further  evidence 
of  title  to  the  said  quarter  to  plaintiff,  to- 
gether with  a  demand  that  the  matter  of  the 
conflicting  claims  to  the  right  to  purchase 
said  land  be  referred  to  the  proper  court  for 
adjudication.  On  July  27,  1905,  one  R.  R. 
Oadwell  filed  In  the  same  office  a  similar  pro- 
test In  reference  to  the  east  half  and  the 
southwest  quarter  of  said  land,  and  a  similar 
demand  for  reference.  On  the  latter  date 
the  Surveyor  General  made  an  order  refer- 
ring said  contests  to  the  superior  court  of 
Kings  county,  and  proferts  were  regularly  Is- 
sued and  filed,  and  within  00  days  from  the 
order  of  reference  plaintiff  filed  In  the  su- 
perior court  of  said  county  a  complaint 
against  Porter  and  also  one  against  Cadwell, 
hi  each  of  which  she  set  forth  the  facte  up- 
on which  she  relied  to  establish  her  right  to 
purchase  all  of  said  section  15.  Both  actions 
are  still  pending  and  undetermined  In  said 
superior  court  of  Kings  county.  On  the  12th 
day  of  December,  1905,  plaintiff  filed  in  the 
superior  court  of  Sacramento  county  her  af- 
fidavit and  petition  for  a  writ  of  mandate  to 
compel  the  Surveyor  General  as  register  of 
the  state  land  office  "to  prepare  a  patent 
from  the  state  of  California  to  plaintiff  for 
execution  according  to  law,  for  the  land  here- 
inbefore described  •  *  *  together  with  a 
certificate  that  the  laws  In  relation  to  the 
execution  of  such  patent  have  been  compiled 
with;  that  payment  in  full  has  been  made 
and  that  the  plaintiff  herein  is  entitled  to  the 
same."  An  alternative  writ  was  issued,  and, 
an  answer  having  been  filed,  a  trial  was  had 
and  the  writ  was  made  peremptory,  from 
which  the  Surveyor  General  has  appealed. 

The  law  provides  that  the  writ  shall  issue 
"to  compel  the  performance  of  an  act  which 
the  law  specially  enjoins  as  a  duty  resulting 
from  an  office,  trust  or  station."  Section 
1085,  Code  Civ.  Proc  The  contention  of  ap- 
pellant Is  that  under  the  circumstances  of 
the  case  the  law  not  only  did  not  impose  up- 
on him  the  duty  to  Issue  the  patent  but  that, 
by  the  order  of  reference,  he  became  divested 
of  authority  to  proceed  any  further  in  the 
matter  of  confirmation  of  plaintiff's  title, 
and  that  the  whole  question  was  relegated  to 
the  said  superior  court  of  Kings  county  which 
thereby  acquired  exclusive  jurisdiction  to  de- 
termine to  whom  the  patent  should  be  Issued. 
The  basis  for  the  contention  Is  section  3414 
of  the  Political  Code,  which  provides:  "When 
a  contest  arises  concerning  the  approval  of  a 
survey  or  location  before  the  Surveyor  Gen- 
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«ral  or  concerning  a  eerttflcate  of  purchase 
or  other  evidence  of  title  before  the  register, 
the  officer  before  whom  the  contest  Is  made 
may,  when  the  question  Invoked  le  as  to  the 
survey,  or  one  purely  of  fact  •  •  •  pro- 
ceed to  hear  and  determine  the  same;  but 
when,  In  the  judgment  of  the  officer,  a  ques- 
tion of  law  Is  Involved,  or  when  either  party 
demands  a  trial  In  the  courts  of  the  state,  he 
must  make  an  order  referring  the  contest  to 
the  district  [superior]  court  of  the  county  In 
which  the  land  to  situated  and  must  enter 
such  order  In  a  record  book  in  his  office."  As 
to  the  subsequent  proceedings,  section  8415 
provides  that:  "After  such  order  Is  made 
either  party  may  bring  an  action  in  the  su- 
perior court  of  the  county  In  which  the  land 
In  question  to  situated  to  determine  the  con- 
flict, and  the  production  of  a  certified  copy  of 
the  entry,  made  by  either  the  Surveyor  Gen- 
eral or  the  register,  gives  the  court  full  and 
complete  Jurisdiction  to  hear  and  determine 
the  action.''  These  provisions  have  been 
considered  more  than  once  by  the  Supreme 
Court  It  has  been  held  that  the  jurisdiction 
of  the  court  depends  upon  the  order  of  refer- 
ence. Keema  v.  Doherty,  51  CaL  7;  Vance 
v.  Bvans,  52  Cal.  08;  Danlelwits  v.  Temple, 
56  CaL  42. 

Again,  the  statute  to  silent  as  to  when  the 
contest  before  the  Surveyor  General  must  be 
initiated ;  but— disregarding  the  question  of 
the  statute  of  limitations  which  does  not 
arise  here— the  contest  is  not  toe  late  If  be- 
gan before  the  patent  has  been  Issued;  and 
as  a  general  rule  applicable  to  state  lands, 
after  such  contest  is  inaugurated  the  state 
officers  have  no  right  to  Issue  the  patent  but 
must  await  the  result  of  the  proceedings 
brought,  in  other  words,  must  abide  by  the 
judgment  of  the  court  having  jurisdiction  by 
reason  of  the  order  of  reference  to  determine 
the  controversy  between  the  parties.  People 
v.  Oarrick,  51  CaL  825;  Gllson  v.  Robinson, 
68  Cal.  530,  10  Fac  103;  Garfield  v.  Wilson, 
74  CaL  176,  15  Pac  620;  McFaul  v.  Pfan- 
kuch,  08  CaL  400,  38  Pac.  807;  Toule  v.  Thom- 
as, 146  CaL  544, 80  Pac.  714.  See,  also,  Miller 
v.  Bugle,  8  Cal.  App.  825,  85  Pac  150.  It  to 
true  that  before  the  contests  here  were  filed 
there  was  a  period  of  about  45  days  during 
which  respondent,  by  surrendering  the  certifi- 
cate of  purchase,  could  have  secured  the  pat- 
ent PoL  Code,  f|  3510,  3521.  As  the  ap- 
plication of  plaintiff  was  approved  by  the 
Surveyor  General  June  10,  1004,  the  course 
suggested  was  open  to  her  at  any  lime  between 
June  10,  1005,  and  July  26,  1005,  when  Por- 
ter's application  was  filed.  But  she  slept  on 
her  rights  until  October  28th  following  when 
she  demanded  the  patent  This  was  too  late, 
as  we  have  seen,  because  in  obedience  to  the 
requirements  of  the  statute  the  Surveyor 
General  had  transferred  the  matter  to  the 
superior  court  of  Kings  county. 

But  respondent's  contention  to  not  that  she 
to  entitled  to  a  patent  because  more  than 
one  year  had  expired  after  the  approval  of 
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her  application  to  purchase  and  before  a 
contest  was  filed,  but  when,  In  the  language 
of  her  brief,  "her  application  was  approved 
there  was  then  and  there  a  contract  entered 
Into  between  her  and  the  state,  by  which,  If 
she  caused  the  land  to  be  reclaimed  as  pro- 
vided by  the  laws  relating  to  the  reclama- 
tion of  such  land,  she  would  after  the  statu- 
tory period  of  one  year  be  entitled  to  the 
issuance  of  a  patent  for  said  land.  And  the 
fact  that  respondent  had  thus  by  the  lapse 
of  time  become  entitled  to  a  patent  coupled 
with  the  fact  that  she  had,  before  the  expira- 
tion of  the  year,  paid  in  full  for  the  land  by 
reclaiming  it  gave  to  the  respondent  the  ab- 
solute right  to  a  patent  for  said  land.''  But 
respondent  seems  to  be  begging  the  question. 
She  assumes  the  very  proposition  In  dispute, 
that  when  the  year  has  elapsed  and  she  has 
paid  for  the  land,  the  Surveyor  General  must 
issue  the  patent  although  in  the  meantime 
he  had  transferred  the  contest  to  the  supe- 
rior court  In  consequence  of  the  question  hav- 
ing arisen  In  the  orderly  way  as  to  whom 
must  be  issued  "other  evidence  of  title."  It 
Is  clear  that  the  rights  of  the  plaintiff  and 
the  duty  of  the  defendant  must  be  determin- 
ed by  a  consideration  of  the  provisions  of  the 
statute.  The  question  Is  one  entirely  of  leg- 
islative regulation  and  control.  The  state  in 
its  sovereign  capacity  owns  these  lands,  and 
it  has  the  Incontestable  right  to  prescribe 
what  steps  shall  be  taken  by  an  individual 
desiring  to  secure  title  in  himself  and  how 
adverse  claims  to  the  same  tract  shall  be  de- 
termined. 

We  are  not  concerned  as  to  the  doctrine  of 
estoppel,  nor  to  it  a  case  where  payment 
alone  entitles  the  claimant  to  a  patent.  Ev- 
ery intending  purchaser  to  charged  with  no- 
tice that  he  must  establish  certain  facts  to 
secure  the  approval  of  the  Surveyor  General, 
that  he  must  make  certain  payments,  and 
that  after  the  expiration  of  a  certain  time, 
he  may  demand  and  secure  his  patent  upon 
the  contingency,  however,  that  in  the  mean- 
time a  contest  may  be  filed  which  shall  im- 
pose upon  the  claimant  the  additional  duty 
of  proving  to  the  satisfaction  of  a  superior 
court  that  the  statements  to  his  application 
to  the  Surveyor  General  are  true.  These 
provisions  of  the  law  enter  into  and  become 
a  part  of  the  contract  with  the  state.  It  is 
true  that  the  Legislature  has  provided  a  com- 
plete scheme  for  the  reclamation  of  this  spe- 
cies of  state  lands,  and  has  Intrusted  to  cer- 
tain local  officers  the  administration  of  Its 
details,  and  has  required  of  them  important 
duties  and  has  directed  that  "whenever  the 
trustees,  or  owners  of  lands,  If  there  be  no 
trustees,  certify  under  oath  to  the  board  of 
supervisors  who  form  the  district  and  show 
to  their  satisfaction  that  the  works  of  rec- 
lamation are  completed,  or  that  two  dollars 
per  acre  hi  gold  coin  has  been  expended  on 
the  works  of  reclamation,  the  board  of  su- 
pervisors must  thereupon  credit  each  pur- 
chaser In  the  district  with  payment  in  full 
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for  stich  lands  and  the  purchasers  are  enti- 
tled to  patents  therefor."  Pol.  Code,  §§  8470, 
8477.  But  there  is  nothing  herein  which  ex- 
cludes the  operation  of  the  general  provision 
in  reference  to  contests  before  the  patent 
has  been  issued  to  determine  whether  the 
claimant  has  stated  the  truth  in  his  verified 
application  to  the  Surveyor  General.  He  is 
"entitled  to  the  patent"  upon  the  assumption, 
of  course,  that  he  has  complied  with  the 
law,  and  has  not  committed  perjury,  but,  if 
the  Issue  as  before  indicated  has  been  prop- 
erly referred,  he  must  meet  it  in  court  Is 
there  anything  in  the  said  act  of  1893  exclud- 
ing the  operation  as  to  claimants  thereunder 
of  the  general  provision  of  the  law  in  refer- 
ence to  contests?  The  only  allusion  to  the 
question  is  found  in  section  4,  which  pro- 
vides that  "no  application  to  purchase  land 
under  this  act  shall  be  approved  by  the  Sur- 
veyor General  until  the  expiration  of  ninety 
days  from  the  filing  thereof  in  his  office  and 
meanwhile  the  land  shall  be  subject  to  the 
adverse  claim  of  any  actual  settler  who  has 
resided  thereon  when  the  said  application 
was  filed." 

In  Wrinkle  v.  Wright,  136  CaL  494,  69  Pac. 
150,  it  is  said  that  "the  above  provision  was 
only  Intended  for  the  purpose  of  giving  those 
who  were  actual  settlers  at  the  time  the 
application  was  filed  the  preferred  right  to 
purchase";  and  it  would  seem  to  be  con- 
templated that  within  the  90  days  this  pre- 
ferred right  of  "actual  settlers"  might  be  es- 
tablished before  the  Surveyor  General  who 
would  thereupon  decline  to  approve  the  orig- 
inal application  to  purchase.  In  the  Wrinkle 
Case,  supra,  it  is  further  stated  in  regard  to 
this  act  that  "section  1  prescribes  the  con- 
ditions which  entitle  a  party  to  purchase; 
and  any  applicant  to  purchase  may  show  In 
a  contest  that  he  possesses  the  qualifications 
which  entitle  him  to  purchase,  and  that  the 
party  with  whom  he  Is  contesting  does  not 
possess  the  requisite  qualifications.  The 
right  to  contest  follows  from  the  right  of  a 
qualified  applicant  to  purchase." 

As  to  the  liability  of  a  contest  before  the 
patent  has  been  actually  Issued,  the  law 
makes  no  distinction  between  a  claimant  who 
has  paid  the  purchase  price  directly  In  coin, 
and  him  who  has  been  subjected  to  his  just 
proportion  of  the  expense  of  reclamation, 
and  there  certainly  can  be  no  difference  In 
principle. 

Respondent's  argument  that  she  Is  entitled 
to  a  patent  because  she  has  a  vested  right 
to  It  by  reason  of  having  complied  with  the 
requirements  of  the  law  would  be  of  compel- 
ling force  if  addressed  to  the  court  wherein 
the  aforesaid  actions  are  pending;  but,  when 
presented  to  this  forum  in  this  proceeding, 
it  ignores  the  fact  that  the  Legislature  has 
provided  the  other  course  for  the  determina- 
tion of  whether  she  has  In  fact  complied 
with  the  requirement  of  the  statute.  The  fol- 
lowing cases  are  cited  by  respondent  as  up- 
holding her  contention  that,  after  the  pay- 
ment in  full  for  the  land,  she  became  the 


owner  and  the  state  a  mere  trustee  of  the 
legal  title,  which  it  was  bound  to  convey  on 
demand.  People  v.  Shearer,  80  Cal.  647; 
Bludworth  v.  Lake  (No.  1)  33  Cal.  262;  Pratt 
v.  Crane,  58  Cal.  633;  McCabe  v.  Goodwin, 
106  Cal.  488,  89  Pac.  941;  Pioneer  Land  Co. 
v.  Maddux,  109  CaL  640,  42  Pac.  295,  50  Am. 
St.  Rep.  67;  Stark  v.  Starr,  6  Wall.  (U.  S.) 
402,  18  L.  Ed.  925;  Huff  v.  Doyle,  93  U.  S. 
558,  23  L.  Ed.  975;  Wlrth  v.  Branson,  98 
U.  S.  118,  25  L.  Ed.  86;  Benson  Mining  Co. 
v.  Alta  Mining  Co.,  145  U.  S.  432,  12  Sup.  Ct 
877,  36  L.  Ed.  762.  They  are  not  in  point 
here  for  reasons  already  stated.  When  re- 
spondent proves  in  the  suits  pending  in  Kings 
county  that  she  has  complied  with  the  statu- 
tory requirement,  under  the  authority  of 
those  cases,  the  judgment  must  necessarily  be 
in  her  favor;  and  It  must  be  presumed  that 
the  proper  officers  in  consonance  with  said 
judgment  will  do  their  duty  and  issue  to  her 
the  patent  Respondent's  argument  that  be- 
cause of  full  payment  she  has  a  vested  right 
to  the  patent  would  in  effect  lead  to  this: 
Within  fifty  days  after  the  approval  of  the 
application  by  the  Surveyor  General  (Pol. 
Code,  t  3440)  an  applicant  If  he  desires  may 
make  a  complete  payment,  and  thereby  pre- 
vent or  nullify  a  contest  although  the  patent 
could  not  be  Issued  until  10  months  thereaft- 
er. This  view  is  not  countenanced  by  the 
decisions  we  have  already  considered.  Again, 
the  application  for  a  writ  of  mandate  seems 
an  unnecessary  proceeding.  The  suits  begun 
in  Kings  county  afford  a  specific  and  ade- 
quate remedy  for  respondent  and  one  which 
Is  equally  convenient,  beneficial,  and  effec- 
tive as  the  proceeding  by  mandamus.  It  is 
true  that  the  Surveyor  General  is  not  there- 
in made  a  party,  but  the  contestants  are, 
and  they  will  be  bound  by  any  judgment  ren- 
dered therein,  although  not  affected  by  the 
judgment  in  the  case  at  bar;  and  it  must  be 
assumed  that  due  effect  will  be  given  to 
the  proceedings  and  judgment  in  said  court 
At  least  the  duty  of  the  Surveyor  General 
to  prepare  the  patent  and  certificate  as  claim- 
ed by  respondent  is  not  so  clear  under  the 
circumstances  as  to  Justify  the  Issuance  of 
the  writ  of  mandate. 

Besides,  since  the  suit  in  the  said  superior 
court  of  Kings  county  was  brought  by  re- 
spondent and  the  questions  involved  can  be 
properly  and  finally  determined  In  that  pro- 
ceeding, respondent  should  be  held  to  have 
voluntarily  selected  that  forum  In  which  to 
litigate  her  rights  and  she  might  well  be 
considered  as  estopped  by  her  own  conduct 
from  afterwards  seeking  to  transfer  the  con- 
troversy to  another  jurisdiction  and  Invoking 
other  forms  of  relief.  Spelling  on  Injunction 
and  Other  Extraordinary  Remedies,  8  1376V 
and  cases  cited. 

At  any  rate,  we  find  ourselves  unable  to 
agree  with  the  learned  trial  judge  that  the 
writ  should  issue,  and  the  judgment  is  there- 
fore reversed. 

We  concur;  CHIPMAN,  P.  J.;  HART,  J. 
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SUMMERS  v.  GEER  et  al. 
(Supreme  Court  of  Oregon.   Dec.  17,  1907.) 

1.  I'i'Btir  Lands  — Disposal  — Offices  of 
Land  Commissioner  and  Agent. 

The  Governor  was  made  land  commissioner 
in  187S  by  Hill's  Ann.  Laws  1892,  9  3595.  with 
power  to  locate  all  lands  to  which  the  state  was 
entitled.  Subsequently,  by  Act  Feb.  18.  1899 
(Laws  1899.  p.  15*5).  which  repealed  section  3597 
and  its  amendments  of  1895  (Laws  1895,  p.  7) 
and  1899  (Laws  1899,  p.  94).  providing  for  an 
agent's  appointment  and  fixing  his  duties,  the 
Governor  was  made  land  commissioner,  with  au- 
thority to  anpoint  such  agents  as  might  be  nec- 
essary in  the  performance  of  his  duties,  the 
agents  thus  having  no  specified  duties  other 
than  to  aid  the  commissioner  in  locating  the 
lands.  Held,  that  the  commissioner  and  agents 
were  not  agents  of  the  state  for  the  sale  of  state 
lands,  and.  in  an  action  against  them  for  de- 
frauding a  person  desiring  to  buy  state  lands, 
allegations  that  they  neglected  to  prepare  and 
keep  for  public  use,  a  list  of  base  land,  and 
that  they  refused  to  receive  applications  for  the 
purchase  of  indemnity  land,  etc..  are  immaterial, 
since  those  matters  were  not  within  their  duties. 

2.  Same— Authority  to  Sell  Land — Selling 
Lieu  Land  Not  Yet  Selected. 

Hill's  Ann.  Laws  1892,  §  3597.  as  amended 
in  1895  (Laws  1895,  p.  7),  makes  it  a  duty  of 
the  state  land  board  to  proceed  immediately  to 
select  lieu  lands  and  perfect  title  thereto  in  the 
state,  and  keep  a  list  of  such  as  are  for  sale, 
etc.  B.  &  C.  Comp.  g  3296  (amendment  of 
1899),  provides  that  applications  to  purchase 
state  lands  can  be  made  only  to  the  state  land 
board  by  filing  the  aDolication  with  its  clerk. 
Hill's  Ann.  Laws  1892,  §  3619.  authorizing  a 
prospective  purchaser  to  ascertain  lands  lost  to 
the  state,  and  have  the  land  board  select  other 
lands  desired  by  him  in  lieu  thereof,  was  re- 
pealed in  1895,  since  which  time  the  law  has 
not  contemplated  sales  of  indemnity  lands  or 
applications  for  their  purchase  until  they  have 
been  selected  and  title  perfected  in  the  state. 
Held,  that  the  land  agent  or  board  has  no  au- 
thority to  make  contracts  for  the  state  to  sell 
lieu  land  not  yet  selected  and  to  which  title  has 
not  been  perfected,  and,  if  it  were  optional  with 
the  state  land  agent  or  board  to  select  such  lieu 
land  as  a  prospective  purchaser  suggests,  upon 
base  to  be  established  by  the  purchaser,  board, 
or  agent,  the  approval  by  the  United  States 
Land  Department  of  the  selection  would  be  at 
the  applicant's  risk. 

3.  Fbaud— Action— Complaint—  Sufficiency:. 

In  an  action  for  fraud  against  a  state  land 
commissioner  and  agents,  a  count  of  a  complaint 
which  alleges  that  plaintiff  was  led  by  two  of 
the  defendants  to  buy  information  of  the  other 
that  certain  school  sections  lost  to  the  state  were 
mineral  in  character,  when,  In  fact,  they  were 
not  mineral  in  character,  and  the  information 
was  false,  and  that  having  selected  lieu  land 
thereon  his  application  was  not  approved  by  the 
United  States  Land  Department,  but  does  not 
allege  that  the  defendants  by  whom  he  was  in- 
duced to  purchase  the  information  knew  the 
kind  of  information  possessed  by  the  one  selling 
it.  nor  in  any  way  became  liable  as  guarantors 
of  or  parties  to  the  representations  made  him, 
does  not  state  a  canse  of  action  against  them. 

4.  Pleading— Duplicity. 

A  count  of  a  complaint  in  an  action  for 
fraud  alleged  that  one  of  the  defendants,  a  state 
land  agent,  with  intent  to  defraud  plaintiff,  falser 
ly  represented  himself  to  be  in  possession  of 
private  records  and  information  as  to  mineral 
lands  for  which  the  Btate  was  entitled  to  in- 
demnity selections,  which  information  he  offered 
to  sell  to  plaintiff,  and  pretended  that  for  a 
certain  sum  he  would  furnish  to  the  other  land 
agent  for  plaintiff  information  as  to  the  where- 
abouts of  certain  available  mineral  base  land 


for  which  indemnity  lands  were  due  the  state, 
and  which  would  be  approved  by  the  Land  De- 
partment and  Secretary  of  the  Interior,  all  of 
which  was  done  with  knowledge  of  its  falsity, 
and  that  he  thereby  fraudulently  obtained  plain- 
tiff's money.  Held  that,  though  the  terms  of  a 
contract  are  set  up  as  constituting  part  of  the 
means  by  which  the  fraud  was  consummated, 
the  count  was  not  duplicitous,  since  recovery 
was  sought  only  upon  the  fraud  and  deceit,  while 
to  render  a  pleading  duplicitous  it  must  appear 
that  two  or  more  causes  of  action  are  relied  up- 
on for  a  single  recovery. 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty ;  Geo.  H.  Burnett,  Judge. 

Action  by  George  Summers  against  T.  T. 
Geer  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.  Affirmed  in  part,  and 
reversed  and  remanded  In  part. 

See  85  Pac  514. 

This  suit  Is  brought  to  recover  as  damages 
money  obtained  from  plaintiff  by  conspiracy 
and  fraud.  The  complaint  consists  of  340 
pages,  and  is  even  too  lengthy  to  Include  the 
first  count  in  this  statement.  It  will  be 
sufficient  to  state  generally  the  ground  of 
plaintiffs  claim.  From  January,  1899,  to 
January,  1903,  defendant  T.  T.  Geer  was 
Governor  and  ex  officio  land  commissioner 
of  the  state  of  Oregon,  and  defendants  L.  B. 
Geer  and  W.  H.  Odell  were  state  land  agents, 
appointed  by  the  Governor.  During  that 
time,  especially  in  1902,  defendants  conspired 
for  the  purpose  of  defrauding  all  persons 
desiring  to  purchase  indemnity  lands  from 
the  state  by  withholding  Information  from 
them  as  to  the  state's  rights  to  Indemnity 
lands  In  lieu  of  section  16  and  36,  lost  to 
the  state  by  the  creation  of  forest  and  Indian 
reserves,  adjustment  of  state  boundaries,  and 
survey  of  nonnavigable  lakes,  of  which  there 
were  82,000  acres,  called  "lieu  land"  base. 
Defendants  announced  to  the  public  that  the 
state  had  exhausted  its  supply  of  such  base 
lands,  and,  for  the  purpose  of  aiding  defend- 
ant W.  H.  Odell  in  the  sale  of  Information 
of  such  sections  lost  to  the  state  by  reason 
of  their  mineral  character,  called  "mineral" 
base,  It  was  the  custom  of  the  the  said  T.  T. 
and  L.  B.  Geer  to  require  applicants  for  the 
purchase  of  indemnity  lands  to  furnish  base 
at  their  own  expense,  and  to  refer  them  to 
W.  H.  Odell  for  information  as  to  such  base, 
to  refuse  applications  for  the  purchase  of 
lieu  land,  except  through  W.  H.  Odell,  and 
to  refuse  to  give  information  to  applicants 
as  to  nonmineral  base — all  alleged  to  have 
been  done  pursuant  to  such  conspiracy  and 
for  the  purpose  of  aiding  W.  H.  Odell  to  sell 
such  information  as  to  pretended  mineral 
base,  and  with  knowledge  of  the  facts,  that 
T.  T.  and  L.  B.  Geer  failed  to  prepare  and 
keep  for  public  use  a  list  of  such  base  lands 
for  which  indemnity  is  due  the  state.  The 
said  L.  B.  Geer  was  accustomed  to  receive 
the  applications  to  purchase,  and  collect 
from  such  applicants  the  first  payment  of  the 
purchase  money,  and  also  the  compensation 
to  W.  H.  Odell  for  such  information  prior 
to  the  selection  of  said  lieu  lands,  and  hold 
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and  retain  the  same  until  the  Indemnity  lists 
were  furnished  the  United  States  Land  Office, 
and  when  approved  by  the  local  land  officers 
to  file  such  applications  with  the  clerk,  and 
cause  certificates  of  sale  to  Issue  thereon 
to  such  purchaser  before  such  selections  were 
approved  by  the  General  Land  Office.  The 
allegations  of  the  complaint  relating  to  the 
conspiracy  on  the  part  of  T.  T.  and  L.  B. 
Geer  were  alleged  at  great  length  and  with 
particularity.  The  complaint  further  states 
that,  pursuant  to  such  conspiracy,  W.  H. 
Odell  fraudulently  represented  to  the  pjain- 
tlff  that  he  had  information  and  knowledge 
of  320  acres  of  mineral  base  which  he  would 
furnish  to  plaintiff  for  $480,  and  that  by  rea- 
son of  the  acts  and  representations  of  de- 
fendants, and  relying  upon  the  same  and 
believing  them  to  be  true,  plaintiff  paid  to 
said  defendant  W.  H.  Odell  the  said  sum  of 
$480  for  such  Information  of  alleged  mineral 
base,  viz.,  the  E.  %  of  section  16,  township  14 
S.,  range  31  E.,  W.  M.,  and,  based  thereon, 
plaintiff  applied  to  said  L.  B.  Geer  for  the 
purchase  of  320  acres  in  section  32,  township 
11  S..  range  14  E.,  W.  M.,  from  the  state  as 
lieu  land,  and  said  L.  B.  Geer  procured  from 
the  clerk  a  certificate  of  sale  therefor  in 
favor  of  plaintiff;  that  plaintiff  was  igno- 
rant of  the  fact  that  W.  H.  Odell  was  an 
agent  of  the  state ;  that  said  base,  so  furnish- 
ed by  W.  H.  Odell,  was  not  mineral  in  char- 
acter, and  had  not  been  lost  to  the  state,  and 
could  not  be  used  as  base  for  the  purchase 
of  lieu  lands;  and  plaintiff's  application  was 
rejected,  and  the  certificate  issued  to  him 
canceled.  Plaintiff  claims  damages  in  the 
sum  of  $480,  with  interest,  and  punitive  dam- 
ages in  the  sum  of  $1,000.  There  are  25 
other  counts  in  the  complaint,  all  based  upon 
the  same  allegations  as  the  first,  except  that 
they  are  upon  claims  in  favor  of  other  per- 
sons and  assigned  to  plaintiff.  Motions  were 
filed  to  strike  out  all  the  allegations  which 
alleged  any  acts  of  defendants  T.  T.  and  L. 
B.  Geer  tending  to  show  their  custom  with, 
or  representations  to,  the  public,  the  greater 
portion  of  which  were  sustained.  A  general 
demurrer  to  the  complaint  was  filed  by  the 
defendant.  W.  H.  Odell,  on  the  ground  that 
several  causes  of  action  have  been  improper- 
ly united,  and  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  also 
by  the  defendants  T.  T.  and  L.  B.  Geer,  for 
the  reason  that  It  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  against 
them,  which  were  sustained  by  the  court, 
judgment  being  rendered  thereon  dismissing 
the  action. 

11.  E.  Pogue,  for  appellant.  Geo.  G.  Bing- 
ham, John  W.  Reynolds,  and  A.  O.  Condit, 
for  respondents. 

EAKIN,  J.  (after  stating  the  facts  as 
above).  It  becomes  necessary  to  notice  the 
provisions  of  the  statute  as  to  the  power  and 
duties  of  the  land  commissioner  and  land 


agent  The  Governor  was  first  made  land 
commissioner  in  1878,  with  power  to  locate  all 
lands  to  which  the  state  was  entitled  (Hill's 
Ann.  Laws  1892,  8  3595),  and  by  section 
3597  he  was  authorized  to  appoint  an  agent 
to  select  state  lands.  This  latter  section  was 
amended  in  1895  by  giving  more  specific  di- 
rections as  to  the  powers  and  duties  of  such 
land  agent,  and  also  requiring  the  state 
land  board  to  ascertain  all  the  losses  sustain- 
ed by  the  state  by  reason  of  the  occupation  of 
the  sixteenth  and  thirty-sixth  sections  and 
to  select  lieu  lands  therefor,  and  "that  a 
list  of  such  lands  so  selected  be  kept  In  a 
book  accessible  to  every  one,  In  the  clerk's 
office  •  *  •  accurately  describing  the 
lands  for  sale  and  the  land  for  which  it  was 
taken  In  lieu."  This  section  is  a  part  of 
chapter  52  of  Hill's  Annotated  Laws  of  1892, 
and  was  again  amended  by  the  Legislature  in 
1899  with  additional  duties  upon  the  state 
land  agent  as  to  such  lieu  lands  and  giving 
to  blm  general  supervision  of  all  lands  ac- 
quired by  the  state  by  foreclosure  of  mort- 
gages, etc.  This  amendment  was  approved 
and  became  a  law  February  17,  1899.  Laws 
18!)9,  p.  94.  At  the  same  term  of  the  Legis- 
lature a  new  act  was  passed  relating  to  the 
selection  and  sale  of  state  lands,  which  was 
approved  by  the  Governor  and  became  a  law 
on  February  18,  1899  (Laws  1899,  p.  156),  ex- 
pressly repealing  chapter  52,  of  which  section 
3597  was  a  part.  This  act  of  February  18, 
1899,  appointed  the  Governor  as  laud  com- 
missioner, and  empowers  him  "to  locate  the 
lands  to  which  the  state  of  Oregon  is  en- 
titled," and  he  "Is  authorized  to  appoint  such 
agent  or  agents  as  may  be  necessary  in  the 
performance  of  his  duties." 

Applications  to  purchase  state  lands  can 
be  made  only  to  the  state  land  board,  and 
must  be  filed  with  the  clerk  of  the  board, 
and  the  purchase  price  paid  to  him,  but  since 
February  18,  1899,  until  February,  1907,  the 
state  land  agent  has  had  no  specified  duties 
other  than  to  aid  the  commissioner  in  lo- 
cating the  lands  to  which  the  state  is  entitled. 
Therefore  the  allegations  in  the  complaint 
that  the  defendants  T.  T.  and  L.  B.  Geer 
neglected  to  prepare  or  file,  and  keep  for  pub- 
lic use,  a  list  of  such  base  land,  and  that 
they  refused  to  receive  applications  for  the 
purchase  of  indemnity  lands,  or  required  ap- 
plicants to  furnish  base  at  their  own  expense, 
and  other  matters  with  reference  to  certain 
customs  and  usages  of  defendants,  are  wholly 
immaterial,  as  these  matters  were  not  within 
their  duties  or  province.  They  were  not 
agents  of  the  state  for  the  sale  of  state  lands. 
Section  3597,  Hill's  Ann.  Laws  1892,  as 
amended  in  1895  (Laws  1895,  p.  7),  made  it 
a  duty  of  the  state  land  board  to  proceed  im- 
mediately to  select  such  lieu  lands,,  and  per- 
fect title  thereto  In  the  state,  and  keep  a 
list  of  such  that  are  for  sale,  together  with 
the  base  upon  which  the  selection  Is  made. 
This,  however,  was  to  be  a  list  of  selections 
to  which  title  had  been  perfected  and  of  the 
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lands  for  sale.  By  section  3296,  B.  &  G. 
Conip.  (amendment  of  1899),  applications  to 
purchase  state  lauds  can  be  made  only  to 
the  state  land  board  by  filing  the  same  with 
the  clerk  of  the  board.  It  Is  alleged  that 
T.  T.  and  L.  B.  Geer  directed  and  advised 
the  clerk  of  the  state  land  board  to  refer  all 
applicants  for  lieu  lands  to  L.  B.  Geer;  but 
the  clerk  was  not  the  clerk  of  the  Governor  or 
agent,  and  they  had  no  control  or  authority 
over  him.  The  burden  of  plaintiff's  allega- 
tions upon  the  matter  of  the  fraud  of  T.  T. 
and  L.  B.  Geer  Is  that  it  was  their  custom 
and  usage  to  represent  to  the  public  and 
plaintiff  that  there  was  no  available  non- 
mineral  base  and  to  refer  all  applicants  to 
W.  H.  Odell  for  information  as  to  mineral 
base,  and  that  plaintiff,  having  knowledge  of 
this  custom,  applied  to  W.  H.  Odell  for  such 
information  to  his  damage. 

In  1902  there  was  no  law  authorizing  a 
prospective  purchaser  to  ascertain  lands  lost 
to  the  state,  and  based  thereon  have  the 
board  select  other  lands  desired  by  him  in 
lieu  thereof.  The  act  of  1887  (Hill's  Ann. 
Laws  1892,  $  3619)  did  authorize  such  a  pro- 
ceeding, but  this  was  repealed  by  the  act 
of  1895,  supra,  since  which  time  the  law  has 
not  contemplated  sales  of  indemnity  lands  or 
applications  for  their  purchase  until  the 
same  have  been  selected  and  title  thereto  per- 
fected In  the  state.  It  was  not  within  the 
power  or  authority  of  the  agent  or  board  to 
make  contracts  for  the  state  to  sell  lieu  lands 
not  yet  selected  and  to  which  the  state  had 
not  perfected  title.  It  may  have  been  optional 
with  the  state  land  agent  or  board  to  select 
such  lieu  land  as  some  prospective  purchaser 
might  suggest  upon  base  to  be  established 
by  such  purchaser,  board,  or  agent;  but  such 
was  not  made  their  duty,  and  the  approval 
by  the  United  States  Land  Department  of 
such  selection  would  be  at  the  risk  of  such 
applicant  Much  that  is  alleged  as  against 
T.  T.  and  L.  B.  Geer  is  Immaterial  by  rea- 
son of  the  terms  of  these  statutes.  Plain- 
tiff seeks  to  recover,  not  because  he  was  In- 
duced or  compelled  to  pay  for  Information  as 
to  available  base,  but  because  of  the  fraud  by 
which  he  was  led  to  buy  Information  that 
certain  school  sections  were  mineral,  when,  in 
fact,  such  information  was  false,  and  such 
lands  were  not  mineral  In  character,  and  be- 
cause of  his  consequent  loss  of  the  money 
paid  therefor  and  failure  to  secure  lieu  land 
thereon.  It  is  not  alleged  as  against  T.  T. 
and  L.  B.  Geer  that  they  knew  the  kind  of 
information  possessed  by  W.  H.  Odell  as  to 
the  mineral  character  of  the  land,  or  that 
they  represented  that  the  land  was  mineral, 
or  In  any  way  made  themselves  liable  as 
guarantors  or  parties  to  the  representations 
of  W.  H.  Odell.  Therefore  the  complaint  Is 
Insufficient  to  create  a  liability  as  against  T. 
T.  and  L.  B.  Geer;  and  the  demurrer  was 
properly  sustained. 

As  to  the  sufficiency  of  the  complaint  as 
against  W.  EL  Odell,  it  is  alleged  that,  with 
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intent  to  defraud  plaintiff,  he  falsely  repre- 
sented himself  to  be  in  the  possession  of 
private  records  and  information  as  to  the 
whereabouts  of  large  tracts  of  mineral  lands, 
for  which  the  state  of  Oregon  was  entitled  to 
indemnity  selections,  which  Information  he 
offered  to  sell  to  the  plaintiff;  aud  that  he 
falsely  represented  and  pretended  to  plaintiff 
that  for  the  sum  of  $480  he  would  furnish  for 
plaintiff  to  L.  B.  Geer,  state  laud  agent.  In- 
formation as  to  the  whereabouts  of  320  acres 
of  available  mineral  base  land,  nnd  that  such 
lands  were  mineral  in  character  and  valid 
base,  for  which  indemnity  lands  were  due  the 
state  of  Oregon,  and  would  be  approved  by 
the  Land  Department  and  Secretary  of  the 
Interior,  all  of  which,  it  is  alleged,  was  done 
with  knowledge  of  its  falsity,  and  that  he 
thereby  fraudulently  obtained  plaintiff's  mon- 
ey. It  is  claimed  that  this  was  objectionable 
for  duplicity  In  alleging  upon  breach  of  con- 
tract and  upon  fraud  and  deceit.  To  con- 
stitute duplicity  in  pleading,  It  Is  not  enough 
that  It  appears  therefrom  that  the  plaintiff 
has  more  than  one  cause  of  action.  It  must 
appear  that  he  relies  on  more  than  one  as  the 
ground  of  a  single  recovery.  It  is  not  objec- 
tionable because  he  sets  up  the  terms  of  a 
contract  as  constituting  part  of  the  means 
by  which  the  fraud  was  consummated,  so  long 
as  he  does  not  seek  to  recover  upon  It  Bing- 
ham v.  Lipman,  40  Or.  863,  67  Pac.  98;  Ray- 
mond v.  Sturgis,  23  Conn.  134.  But  we  think 
the  complaint  clearly  shows  that  the  plaintiff 
is  relying  upon  the  fraud  and  deceit  and  not 
upon  a  breach  of  contract  We  understand 
the  rule  to  be  that  a  pleading  is  duplicitous 
only  when  it  so  alleges  both  the  contract  and 
deceit  that  upon  the  trial,  one  recovery  may 
be  had  upon  either  the  contract  or  the  deceit ; 
but  the  complaint  here  plainly  discloses  that 
the  recovery  is  sought  only  for  the  deceit,  and 
states  a  good  cause  of  action  against  W.  H. 
Odell,  and  his  demurrer  was  Improperly  sus- 
tained. 

The  Judgment,  therefore,  will  be  sustained 
as  to  T.  T.  and  L.  B.  Geer,  and  reversed  as 
to  W.  H.  Odell,  and  remanded  to  the  lower 
court  for  such  further  proceedings  as  may 
be  proper  and  not  Inconsistent  with  this 
opinion. 


SUTHERLIN  v.  BLOOMER. 

(Supreme  Court  of  Oregon.   Dec.  17,  1907.) 

1.  Appeal— Exceptions— Trial  De  Novo. 

Under  the  express  terms  of  B.  &  C.  Comp. 
§§  406.  .r>55,  on  appeal  suits  in  equity  are  triable 
de  novo  on  the  transcript  and  evidence  accompa- 
nying the  appeal,  and  accordingly  exceptions  to 
the  rulings  on  such  suits  are  unnecessary,  ex- 
cept in  the  instance  provided  for  b.v  section  406. 
where  the  court  may  refuse  to  permit  testimony 
offered  to  be  taken  over  its  rulings  sustaining 
objections  thereto,  in  which  event  an  exception 
to  such  refusal  appearing  in  the  record  is  suffi- 
cient to  show  no  waiver  of  the  right  claimed  is 
intended.  Hence  in  equity  appeals  a  bill  of 
exceptions  is  unnecessary,  and  one  cannot  be 
considered,  and,  when  accompanying  the  tran- 
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script,  must  be  treated  as  surplusage,  except  in 
so  far  as  the  testimony  there  certified  may  be 
applied  in  determining  the  issues  involved. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  3637-3644.] 

2.  Same— Equity— Objections  to  Testimony 
—Necessity  for. 

In  equity  suits,  in  order  that  objections  to 
the  admission  of  testimony  may  be  of  avail  on 
appeal,  they  must  be  taken  and  noted  in  the 
trial  court. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §§  1258-1277.] 

3.  Same— Recording  Testimony  over  Rul- 
ing. 

Where,  in  equity  cases,  testimony  is  tender- 
ed, but  objections  thereto  are  sustained,  the  par- 
ty offering  it  may  have  it  taken  and  recorded 
over  the  court's  rulings  by  offering  to  pay  the 
additional  expense  incurred  thereby  in  the  event 
the  proffered  testimony  shall  finally  be  held  in- 
admissible. 

4.  Same— Remanding  for  Admission  of  Evi- 
denc  K. 

Where,  in  equity  cases,  testimony  is  prof- 
fered, objections  thereto  sustained,  and  not- 
withstanding a  request  that  it  be  taken  and  re- 
corded, as  provided  in  B.  &  C.  Com  p.  §  406,  the 
court  refuses  to  permit  the  testimony  to  be 
taken,  and  it  appears  on  appeal  that  the  rejected 
testimony  is  essential  to  a  proper  determination 
of  the  issues,  the  case  may  be  remanded,  with 
directions  to  admit  the  testimony. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  43H2.] 

5.  Same. 

Wl  en.  in  an  equity  caRe,  objections  are  sus- 
tained to  testimony  offered  but  recorded  regard- 
less of  such  ruling,  and,  relying  upon  the  cor- 
rectness of  the  ruling,  no  proof  is  offered  in 
res|H>nse  to  the  testimony,  and  on  appeal  it  shall 
be  determined  that  the  court  erred  in  sustaining 
the  objections  thereto,  the  cause  may  be  remand- 
ed for  further  proceedings,  if  denied  essential 
to  a  proper  determination  of  the  parties'  rights. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Krror,  §  4392.] 

6.  Same— Review— Questions  Presented. 

Where  defendant  in  an  equity  suit  n  anifest- 
ed  no  d"sire  to  have  testimony  reported  over 
the  trial  court's  rulings,  as  might  have  been 
dono  under  the  express  terms  of  R.  &  C.  Comp. 
i  40ft.  oi-cstions  as  to  the  admissibility  of  the 
excluded  testimony  are  not  presr-ntcd  on  appeal, 
except  in  so  far  as  necessary  to  a  review  of 
other  errors  assigned. 

fKd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  2905-2909.1 

7.  Accord  and  Satisfaction— Settlement  of 
Causes— Consideration. 

Any  action,  suit,  or  proceeding  may  be  set- 
tled by  accord  and  satisfaction  thereof  by  a 
separate  agreement,  if  made  for  a  valuable  con- 
sideration. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Accord  and  Satisfaction,  §§  14-20.] 

8.  Same— Intention. 

Whether  an  agreement  for  the  settlement  of 
a  suit  or  the  performance  thereof  shall  constitute 
a  satisfaction  depends  upon  the  intention  of  the 
parties  thereto;  the  rule  applying  to  oral  con- 
tracts, if  executed,  as  well  as  written  ones. 

9.  Evidence— Parol— Admissibility  to  Af- 
fect Writing. 

Parol  testimony  is  inadmissible  to  contra- 
dict, add  to.  detract  from,  or  vary  a  written 
contract  \>hich  is  clear  and  explicit,  and  con- 
tains no  latent  ambiguities. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  8  1756.] 

10.  Same— Consideration. 

Where  the  statement  in  a  written  agree- 
ment as  to  the  consideration  consists  of  a 


specific  promise  to  perform  certain  acts,  it 
cannot  be  modified  by  parol  evidence;  and  so, 
where  a  written  agreement  recited  the  release  of 
attachments  as  a  consideration,  but  states  no 
basis  for  an  inference  that  the  actions  were  to 
be  dismissed,  parol  testimony  is  inadmissible  to 
show  the  latter  fact 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  §§  1912-1928.] 

11.  Pleading  —  Answer  —  Insufficiency  — 
Failure  to  Demur. 

f  The  insufficiency  of  an  answer  may  be  urged 
in  opposition  to  defendant's  motion  for  judg- 
ment on  the  pleadings  in  the  lower  court  or  on 
appeal,  though  no  demurrer  was  filed  thereto. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  §§  1339,  1375.] 

12.  Same— Plea  in  Abatement  — Construc- 
tion. 

Since  pleas  in  abatement  do  not  question 
the  merits,  but  merely  tend  to  delay  the  remedy, 
they  are  not  favored,  and  much  strictness  is  ap- 
plied to  them,  and  they  will  not  b«  aided  in 
construction  by  any  intendments.  With  them 
correctness  of  form  is  a  matter  of  substance, 
and  any  defect  of  form  is  fatal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39.  Pleading,  §  219.] 

13.  Same. 

Where  matter  concludes  in  bar,  it  must  be 
so  treated,  and  its  character  must  l>e  determined 
not  from  the  subject-matter  of  the  plea,  but 
from  its  conclusion  or  prayer. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading.  ?§  219-230.] 

14.  Same— Waiver  of  Plea. 

By  not  pleading  a  contract  in  abatement, 
defendant  waived  any  right  to  rely  upon  it  for 
that  purpose,  and  may  not  insist  that  under  the 
contract  the  decree  against  him  was  premature. 

13.  Appeal  —  Review  —  Harmless    Error  — 

Findings. 

Under  B.  &  C.  Comp.  i  40C>.  requiring  find- 
ings on  all  material  issues  iu  equity  cases,  and 
providing  that  on  appeal  the  cause  shall  be 
tried  anew  without  reference  to  such  findings, 
failure  to  make  findings  is  not  reversible  error, 
where  the  transcript  discloses  all  the  proceed- 
ings had  and  evidence  taken  below,  and  eppecial- 
ly  where  the  complaining  party  does  not  appear 
to  have  been  prejudiced. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §g  4234-42:i9.1 

16.  Trial— Findings  and  Conclusions  of 
Law— When  Not  Necessary. 

B.  &  C.  Comp.  §  406,  requiring  the  court  in 
equity  cases  to  make  findings  of  fact  and  con- 
clusions of  law,  does  not  contemplate  that  find- 
ings of  fact  and  conclusions  of  law  be  made  by 
the  trial  court,  where  judgment  is  had  on  the 
pleadings  or  for  want  of  an  answer. 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty; J.  W.  Hamilton,  Judge. 

Suit  by  R.  Sutberiin  against  Thomas  C. 
Bloomer  to  foreclose  a  chattel  mortgage. 
From  a  decree  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

This  Is  a  suit  to  foreclose  a  chattel  mort- 
gage on  furniture  and  other  property  owned 
by,  and  in  the  possession  of,  the  defendant 
as  mortgagor;  the  chattels  involved  being 
In  what  Is  known  as  the  "McClallen  House." 
in  Roseburg,  Or.,  which  was  at  the  time  the 
proceedings  were  begun  being  conducted  by 
him  as  a  hotel  under  an  unexpired  lease 
thereon.  The  complaint  is  in  the  usual  form, 
and  demands  judgment  for  $5,000,  with  inter- 
est, costs,  and  disbursements,  including  $250 
attorney  fees,  together  with  a  decree  of 
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foreclosure  to  satisfy  the  sums  demanded. 
Three  months  after  service  of  summons  de- 
fendant answered,  admitting  that  on  the  date 
of  the  filing  of  the  suit  he  was  Indebted  to 
plaintiff  in  the  sum  mentioned  in  the  com- 
plaint, except  as  to  attorney  fees,  concerning 
which  he  denies  that  $250,  or  any  other  sum, 
is  reasonable  to  be  adjudged  by  the  court 
for  the  prosecution  of  the  suit.  For  a  fur- 
ther, separate,  and  affirmative  answer  he  al- 
leges: "That  on  the  19th  day  of  August. 
1005,  the  said  plaintiff  and  the  defendant 
herein,  and  one  Chan  Hi,  the  Douglas  County 
Bank,  and  the  H.  Marks  Company  mutually 
entered  into  an  agreement  in  full  accord  and 
satisfaction  of  the  said  indebtedness  set  forth 
In  plaintiff' 8  complaint,  which  agreement  was 
in  writing  and  was  in  words  and  figures  as 
follows,  to  wit:  'This  indenture,  made  and 
entered  Into  this  19th  day  of  August  A.  D„ 
1905.  by  and  between  Thos.  C.  Bloomer,  of 
Roseburg,  Douglas  County,  Oregon,  the  party 
of  the  first  part,  and  J.  R.  Sutherlin,  Chan  HI, 
the  H.  Marks  Co.,  a  corporation,  and  the 
Douglas  County  Bank,  a  corporation,  the 
parties  of  the  second  part,  wltnesseth,  that 
whereas  each  of  said  parties  of  the  second 
part  is  a  creditor  of  the  party  of  the  first 
part;  and  whereas  on  the  ICth  day  of  Au- 
gust, 1905,  the  three  last  nnmed  of  the  par- 
ties of  the  second  part  filed  in  the  circuit 
court  of  the  State  of  Oregon  for  Douglas 
County  actions  at  law  against  said  party  of 
the  first  part  and  that  writs  of  attachment 
have  been  issued  therein  in  favor  of  the  H. 
Marks  Co.,  and  the  Douglas  County  Bank 
and  all  the  property  of  the  party  of  the  first 
part  has  been  levied  upon  under  said  writs 
of  attachment:  Now,  therefore,  in  considera- 
tion of  the  release  of  said  writs  of  attach- 
ment aforesaid  by  the  Douglas  County  Bank 
and  by  II.  Marks  Co.,  the  said  Thos.  O. 
Bloomer  has  sold,  assigned,  set  over  and  de- 
livered to  all  of  the  said  parties  of  the  sec- 
ond part  in  trust  for  each  of  said  parties 
Jointly  and  severally,  that  certain  lease  of 
the  McCIallen  House  property  which  said 
lease  of  said  property  was  executed  by  Electa 
McCIallen,  on  the  9th  day  of  May,  1901,  in 
favor  of  M.  Schmidt,  and  by  said  M.  Schmidt 
on  the  18th  day  of  November,  1903,  assigned 
to  J.  R.  Sutherlin,  and  thereafter  and  on  the 
3l8t  day  of  March,  1904,  assigned  by  said  J. 
R.  Sutherlin  to  Thos.  C.  Bloomer,  the  first 
party  named  herein.  Now  the  conditions  of 
this  sale  and  assignments  are  such  that: 
whereas,  there  Is  due  to  the  said  J.  R.  Suther- 
lin, one  of  the  parties  of  the  second  part, 
named  herein,  on  a  certain  note  given  by  the 
I>nrty  of  the  first  part  to  said  J.  R.  Sutherlin 
on  the  31st  day  of  March,  1904,  for  the  sum 
of  $5000,  bearing  Interest  at  the  rate  of  8 
per  cent,  per  annum  an  unpaid  balance  of 

  dollars;  and  whereas  there  is  due  to 

Chan  Hi,  one  of  the  parties  of  the  second 
part  named  herein,  from  the  party  of  the 
first  part  the  sum  of  $1355;  and  whereas 
there  is  due  from  the  party  of  the  first  part 
to  the  H.  Marks  Co.,  the  sum  of  $781.83  bear- 


ing interest  at  the  rate  of  8  per  cent  per 
annum  from  August  15,  1905;  and  whereas, 
there  Is  due  from  the  party  of  the  first  part 
to  the  Douglas  County  Bank,  one  of  the  par- 
ties of  the  second  part  herein,  an  unpaid  bal- 
ance of  a  promissory  note  of  $300  bearing 
interest  at  6  per  cent  per  annum  after  July 
31,  1905:  Now,  therefore,  should  the  party 
of  the  first  part  continue  In  the  conduct  and 
management  of  the  said  McCIallen  House 
property  and  conduct  the  same  as  a  first- 
class  hotel  and  after  defraying  all  current 
expenses  necessary  in  the  conduct  of  said 
business,  and  of  the  net  proceeds  of  said 
business  pay  into  the  Douglas  County  Bank 
for  the  pro  rata  use  and  benefit  of  the  said 
second  parties,  according  to  the  amount  of 
their  respective  claims,  until  each  and  all 
of  such  claims  are  fully  paid,  satisfied,  and 
discharged,  together  with  all  costs  heretofore 
Incurred  and  which  may  hereafter  accrue  by 
reason  of  such  claims;  then  this  sale  and  as- 
signment shall  be  null  and  void,  otherwise  to 
remain  in  full  force  and  effect  It  is  hereby 
fully  agreed  and  understood  and  made  a 
part  of  this  contract  and  one  of  the  condi- 
tions to  Its  faithful  performance,  that  Bert 
Westbrook,  the  present  clerk  of  the  said  Mc- 
CIallen House,  is  to  remain  in  his  present 
position  as  agent  of  the  parties  of  the  second 
part;  that  he,  the  said  Bert  Westbrook,  is 
to  keep  the  books  of  the  said  McCIallen  busi- 
ness, under  the  terms  of  this  contract  and 
to  see  that  the  payments  herein  conditioned 
are  fully  and  fairly  made;  that  any  violation 
of  this  last  condition  will  work  a  forfeiture 
of  this  entire  contract  Given  under  our 
hands  and  seals  this  19th  day  of  August, 
1905.  Thos.  C.  Bloomer.  [Seal.]  J.  It  Suth- 
erlin. [Seal.]  Chan  Hi.  [Seal.]  H.  Marks 
Co.  [Seal.]  Douglas  County  Bank,  by  J.  H. 
Booth,  Cashier.  [Seal.]  Signed,  sealed,  and 
delivered  in  the  presence  of  W.  W.  Cardwell.* 
That  the  said  plaintiff  accepted  the  said 
agreement  and  security  in  full  satisfaction 
of  said  claims  set  out  in  said  complaint 
which  said  claims  mentioned  in  said  com- 
plaint are  the  same  as  set  forth  in  said  agree- 
ment. That  said  agreement  is  still  in  force 
and  effect  and  defendant  has  not  violated  the 
terms  thereof,  and  that  plaintiff  has  accepted 
part  payment  under  the  terms  thereof.  That 
all  moneys  due  under  said  agreement  have 
been  paid  in  accordance  with  the  terms 
thereof,  and  that  there  is  nothing  now  due 
under  said  contract.  Wherefore  defendant 
prays  judgment  and  decree  herein  dismissing 
plaintiff's  complaint  and  for  such  other  and 
further  relief  as  may  be  meet  and  equitable 
and  defendant  will  ever  pray."  Some  time 
after  the  filing  of  the  answer,  and  during  a 
regular  term  of  court,  defendant  moved  for 
judgment  on  the  pleadings,  alleging  failure 
on  the  part  of  plaintiff  either  to  reply  or  de- 
mur to  the  answer.  Afterwards,  during  the 
same  term,  but  prior  to  the  disposal  of  the 
motion,  plaintiff  filed  a  demurrer  to  the  an- 
swer, which,  together  with  defendant's  mo- 
tion, was  overruled.  Plaintiff  then  replied, 
Digitized  by  VjOOQLC 


138 


96  PACIFIC  REPORTER 


(Or. 


admitting  the  execution  of  the  contract  as 
alleged,  but  denying  that  it  was  executed  or 
accepted  in  satisfaction  of  the  claim  involved. 
At  the  trial  plaintiff  introduced  evidence  rel- 
ative to  attorney  fees,  and  rested.  Defendant 
then  offered  testimony  tending  to  prove  that 
the  contract  set  out  was  intended  to  be  given 
in  full  satisfaction  of  the  claim  and  mort- 
gage mentioned  in  the  complaint;  that  the 
written  agreement  given  in  his  answer  was 
accepted  by  plaintiff  in  full  satisfaction  there- 
of; and  that,  as  an  additional  consideration 
to  that  stated  in  the  written  Instrument  for 
its  execution,  plaintiff  agreed  to  dismiss  the 
foreclosure  suit.  Objection  was  made  to  this 
testimony  as  being  an  attempt  to  vary  by 
parol  the  terms  of  a  written  instrument.  De- 
fendant, for  the  same  purpose,  also  offered 
proof  as  to  the  value  of  the  lease  assigned  to 
plaintiff  and  referred  to  in  the  contract, 
which  offer  was  objected  to  as  being  incom- 
petent, irrelevant,  and  Immaterial.  Plain- 
tiff's objections  to  all  the  testimony  offered 
by  the  defendant  were  sustained,  and  the 
evidence  offered  was  excluded  by  the  court. 
A  decree  was  entered  for  plaintiff,  from 
which  defendant  appeals.  The  errors  assign- 
ed and  here  urged  are  (1)  the  overruling  of 
the  motion  for  Judgment  on  the  pleadings; 
(2)  the  excluding  of  the  testimony  offered  by 
defendant;  (3)  the  failure  of  the  court  to 
make  any  findings  upon  which  to  base  a  de- 
cree. 


Albert  Abraham,  for  appellant. 
Cardwell,  for  respondent 


W.  W. 


KING,  C.  (after  stating  the  facts  as  above). 
This  cause  appears  to  have  been  tried,  evi- 
dence offered,  exceptions  taken  to  the  court's 
rulings  thereon,  and  brought  here  on  a  bill 
of  exceptions  as  in  actions  at  law.  However, 
our  statute  clearly  provides  that  suits  In 
equity  on  appeal  shall  be  tried  de  novo  on 
the  transcript  and  evidence  accompanying 
it.  B.  &  C.  Comp.  §§  406,  555;  Robson  v. 
Hamilton,  41  Or.  246.  69  Pac.  0<r»l ;  Powers 
v.  Powers,  4G  Or.  481,  80  Pac.  10,">8.  It  ac- 
cordingly follows  that  exceptions  to  the  rul- 
ings of  the  court  in  equity  suits  are  unneces- 
sary, save  in  the  particular  Instance  desig- 
nated in  B.  &  C.  Comp.  8  406,  where  the 
court  may  refuse  to  permit  testimony  offered 
to  be  taken  over  its  rulings  in  sustaining  ob- 
jections thereto,  in  which  event  an  exception 
to  such  refusal  appearing  in  the  record  is 
sufficient  to  indicate  that  no  waiver  of  the 
right  claimed  is  intended.  A  bill  of  excep- 
tions In  suits  in  equity,  therefore,  cannot  be 
considered  on  appeal,  and,  when  accompany- 
ing the  transcript,  must  be  treated  as  sur- 
plusage, except  in  so  far  as  the  testimony 
there  certified  to  may  be  applied  In  determin- 
ing the  issues  Involved.  The  objections  tak- 
en as  to  evidence  offered,  if  urged  on  ap- 
peal, may  be  considered;  and  where  testi- 
mony is  tendered,  but  objections  to  the  in- 
terrogatories are  sustained,  and  the  party 
offering  the  testimony  demands  that  It  be 
taken  and  recorded  over  the  court's  rulings, 


as  provided  In  B.  St  C.  Comp.  f  406,  but,  not- 
withstanding such  request,  the  court  refuses 
to  permit  the  proffered  testimony  to  be  tak- 
en, the  cause  may  be  remanded,  with  direc- 
tions to  admit  the  desired  testimony,  pro- 
vided the  testimony  rejected  shall  appear 
admissible  or  necessary  to  a  proper  deter- 
mination of  the  issues  Involved;  but  in  no 
event  Is  a  bill  of  exceptions  necessary  in 
equity  appeals.  Again,  if  the  court  sus- 
tains objections  to  interrogatories,  but  permits 
the  witness  to  answer,  and  allows  the  re- 
sponse to  be  recorded  over  Its  rulings,  and 
the  opposite  party,  relying  upon  the  correct- 
ness of  the  court's  action,  offers  no  proof  in 
response  to  the  testimony  thus  taken,  and 
on  appeal  It  shall  be  determined  that  the 
court  erred  in  sustaining  the  objections 
thereto,  the  appellate  court  may.  If  deemed 
essential  to  a  proper  determination  of  the 
rights  of  the  litigants,  remand  the  cause  for 
further  proceedings.  Robson  v.  Hamilton,  41 
Or.  246,  69  Pac.  651.  The  record  In  this 
cause  discloses  all  the  evidence  Introduced  by 
plaintiff,  together  with  the  questions  asked 
by  counsel  for  defendant  with  objections 
made  thereto.  The  answers  were  not  tak- 
en over  the  rulings  of  the  court,  nor  did  de- 
fendant so  request,  but  proceeded  as  in  a 
law  action.  Had  defendant  demanded  that 
the  questions  be  answered,  and  offered  to 
pay  the  additional  expense  Incurred  thereby, 
then,  since  the  questions  asked  appear  with 
the  court's  ruling  thereon  together  with 
counsel's  statement  as  to  the  purpose  of  the 
interrogatories,  to  which  objections  were 
sustained,  he  would  be  in  position  to  urge 
the  alleged  erroneous  rulings  of  the  court 
in  this  respect  as  grounds  for  remanding  the 
cause  for  further  proceedings;  but,  since  he 
manifested  no  desire  to  have  the  testimony 
taken  and  reported  over  the  rulings  of  the 
court,  the  question  as  to  the  admissibility 
of  the  excluded  testimony  Is  not  properly 
before  us  for  determination,  except  in  so  far 
as  It  may  become  necessary  to  a  decision 
upon  the  first  error  assigned;  and,  since 
the  transcript  includes  all  proceedings  except 
the  points  urged  under  the  bill  of  exceptions, 
the  points  presented  by  the  transcript  of  the 
judgment  roll,  including  testimony  taken, 
will  be  considered  so  far  as  entitled  thereto 
under  the  record. 

It  is  maintained  that,  inasmuch  as  the 
plaintiff  was  in  default  In  pleading  to  the 
answer,  the  defendant's  motion  for  judgment 
on  the  pleadings  should  have  been  sustain- 
ed. This  position  appears  to  be  based  upon 
the  theory  that,  notwithstanding  the  com- 
plaint alleges  reasonable  attorney  fees,  which 
Is  denied  by  the  answer,  the  affirmative  al- 
legations in  the  answer  are  sufficient  to  pre- 
clude plaintiffs  recovery  of  any  portion  of 
the  claim  named  in  the  foreclosure  suit,  in- 
cluding attorney  fees;  and  not  having  been 
denied  by  filing  a  reply,  and  no  showing  hav- 
ing been  made  as  to  the  cause  of  the  delay, 
a  decree  should  be  entered  accordingly.  The 
question  as  to  whether  It  was  within  the 
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iwwer  of  the  court  to  overrule  the  motion 
and  allow  plaintiff  to  file  a  reply  or  other- 
wise plead  could  be  material  here  only  In 
the  event  the  answer  states  sufficient  facts 
to  entitle  defendant  to  a  dismissal  of  the 
foreclosure  suit. 

The  question  accordingly  arises  as  to 
whether  the  affirmative  allegations  of  the  an- 
swer, which  the  failure  to  reply,  for  the  pur- 
pose of  the  motion,  admitted,  state  sufficient 
facts  to  entitle  the  defendant  to  a  decree 
thereon.  It  appears  well  settled  by  the  au- 
thorities that  any  action,  suit,  or  proceeding 
may  be  settled  by  accord  and  satisfaction 
thereof  by  a  separate  and  distinct  agreement, 
if  entered  into  for  a  valuable  consideration ; 
and  as  to  whether  the  agreement  or  the  per- 
formance thereof  shall  constitute  a  satisfac- 
tion depends  upon  the  intention  of  the  parties 
thereto.  1  Cyc.  336.  And  this  is  the  rule 
with  an  oral  contract.  If  executed,  as  well  as 
when  reduced  to  writing,  but  it  is  equally  as 
well  settled  that  when  a  contract  between  the 
parties  is  reduced  to  writing  and  such  writ- 
ing is  clear  and  explicit,  containing  no  latent 
ambiguities,  parol  evidence  is  not  admissible, 
either  to  contradict,  add  to,  detract  from,  or 
vary  its  terms.  Edgar  v.  Golden,  36  Or.  448, 
48  Pac.  1118,  60  Pac.  2;  Ruckman  v.  Imbler 
Lbr.  Co.,  42  Or.  231,  70  Pac.  811 ;  Hilgar  v. 
Miller,  42  Or.  652,  72  Pac.  319.  But  it  is  ar- 
gued that  since  the  answer  avers  that  there 
was  a  prior  agreement  whereby  the  contract 
set  out  in  the  answer  should  be  accepted  in 
full  satisfaction  of  the  claim  specified  In  the 
suit,  and  that  such  agreement  was  a  part  of 
the  consideration  given  to  defendant  by  plain- 
tiff, whereby  defendant  executed  the  instru- 
ment, and  under  which  he  permitted  plaintiff 
to  receive  the  lease  to  the  hotel,  and  where- 
by he  let  plaintiffs  agent,  named  in  the  writ- 
ing, look  after  the  collection  of  Sutherlln's 
pro  rata  of  the  moneys  coming  to  him  under 
its  terms,  that  this  is  sufficient,  if  true,  to 
entitle  him  to  a  dismissal  of  the  suit.  While 
these  facts  are  alleged,  it  will  be  observed 
that  the  answer  also  avers  that  the  agreement 
entered  into  between  plaintiff  and  defendant, 
together  with  Chan  Hi,  the  H.  Marks  Com- 
pany, and  the  Douglas  County  Bank,  for  the 
purpose  of  such  accord  and  satisfaction,  con- 
sisted of  the  written  instrument  quoted  in 
the  answer,  thereby  restricting  the  agreement 
relied  upon  to  the  one  there  specified.  This 
clearly  indicates  that  the  contract,  by  which 
the  satisfaction  of  the  claims  mentioned  in 
the  complaint  was  to  be  accomplished.  Is  the 
written  Instrument  referred  to,  and  that  it 
contains  all  the  terms  of  an  agreement  between 
the  parties,  except  the  reference  to  the  al- 
leged additional  consideration  concerning  the 
dismissal  of  the  suit.  It  is  true  that  this  al- 
legation Is  followed  by  one  to  the  effect  that 
plaintiff  accepted  the  written  contract  and  se- 
curity referred  to  therein  in  full  satisfaction 
of  his 'claims;  but  when  this  statement  is 
construed  together  with  the  averment  rela- 
tive to  the  dismissal  of  the  suit,  which  it  is 
urged  was  omitted  from,  and  should  have 


been  Included  In,  the  contract,  It  can  have, 
reference  only  to  the  covenants  contained  in 
the  writings  between  them  as  set  out  In  full 
in  the  answer,  and  a  careful  examination  of 
this  instrument  fails  to  disclose  any  intention 
of  dismissing  the  original  suit.  In  fact,  it  is 
clearly  stated  therein  that  the  consideration 
on  the  part  of  plaintiff  and  others  signing 
with  him  consisted  of  the  release  of  the  writs 
of  attachment  mentioned,  and  nothing  Is  there 
stated  from  which  it  could  be  Inferred  that 
any  of  the  suits  or  actions  should  be  dis- 
missed. On  the  contrary,  It  Is  especially  pro- 
vided, not  only  that  all  costs  theretofore  In- 
curred, but  all  costs  which  might  thereafter 
accrue,  by  reason  of  the  claims  Involved  in 
the  suit  and  actions  pending,  should  be  paid 
by  defendant,  thereby  indicating,  by  Inference 
at  least,  that  the  suit  and  actions  there 
named  should  remain  in  statu  quo  until  the 
claims  were  fully  paid  In  the  manner  specified 
In  the  written  contract,  or  at  least  until  a 
reasonable  time  had  elapsed,  or  until  the  con- 
tract should  become  forfeited  through  some 
failure  to  comply  with  its  terms.  From  any 
point  of  view,  therefore,  we  can  find  nothing 
in  the  contract  from  which  It  can  be  Inferred 
that  there  was  any  Intention  of  dismissing 
either  this  suit  or  the  actions  mentioned 
prior  to  a  full  payment  of  the  claims  in  con- 
troversy. But  it  is  argued  that  It  Is  always 
permissible  to  show  by  parol  other  and  ad- 
ditional consideration  than  that  specified  in 
the  contract,  and  that  the  averments  are  suf- 
ficient for  that  purpose;  and  this  position  is 
tenable  where  a  monetary  consideration  Is 
specified.  Burkhart  v.  Hart,  36  Or.  586,  60 
Pac  205.  But,  In  the  case  before  us,  the 
consideration  specified  In  the  written  contract 
consists  of  certain  acts  to  be  performed,  and 
the  authorities  are  practically  unanimous  In 
holding  that,  where  the  statement  in  tLe  writ- 
ten instrument  as  to  the  consideration  is  of  a 
contractual  nature,  as  where  the  considera- 
tion consists  of  a  specific  and  direct  promise 
by  one  of  the  parties  to  perform  certain  acts, 
it  cannot  be  changed  or  modified  by  parol  or 
extrinsic  evidence.  A  party  has  a  right  to 
make  the  consideration  of  his  agreement  of 
the  essence  of  the  contract,  and,  when  this 
is  done,  the  consideration  for  the  contract, 
with  reference  to  its  conclusiveness,  must 
stand  upon  the  same  footing  as  its  other  pro- 
visions, and  accordingly  cannot  be  affected  by 
the  introduction  of  parol  or  extrinsic  evi- 
dence. 17  Cyc.  661 ;  Hilgar  v.  Miller,  42  Or. 
555,  72  Pac.  310;  Walter  v.  Denrlng  (Tex. 
Civ.  App.)  65  S.  W.  380 ;  Cheesman  v.  Nicholl, 
18  Colo.  App.  174,  70  Pac.  707 ;  Ind.  Union  R. 
Co.  v.  Houlihan,  157  Ind.  404,  60  N.  E.  043, 
54  L.  R.  A.  787;  Trice  v.  Yoeman,  60  Kan. 
742,  57  Pac.  055 ;  Sayre  v.  Burdlck,  47  Minn. 
367,  50  N.  W.  245. 

The  recital  In  the  contract  that  It  was  en- 
tered into  in  consideration  of  the  attachments 
being  released,  together  with  the  manner  of 
paying  the  Indebtedness,  etc.,  as  there  detail- 
ed, excludes  the  Idea  that  any  other  agree- 
ments were  to  be  performed,  or  of  there  being 
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any  other  consideration.  Then,  conceding  all 
the  facts  disclosed  by  the  answer  to  be  true, 
which  the  absence  of  a  reply  at  the  time  of 
the  motion  admitted,  it  appears  that  defend- 
ant would  not  be  entitled  to  a  decree  of  dis- 
missal. The  same  rule  must  prevail  as  to  an- 
swers in  this  respect  as  In  a  complaint,  from 
which  it  follows  that  it  is  immaterial  that  no 
demurrer  was  filed,  for  its  insufficiency  can 
be  urged  In  opposition  to  the  motion,  whether 
in  the  court  below  or  on  appeal.  B.  &  C. 
Comp.  72 ;  Moore  v.  Halliday,  43  Or.  250,  72 
Pac.  801,  99  Am.  St.  Rep.  724. 

It  Is  also  maintained,  in  effect,  that  the 
contract  discloses  that  the  sums  involved 
were  to  be  paid  out  of  the  net  proceeds  of 
the  business  under  the  management  tbere 
agreed  upon,  and  that  all  payments  due  under 
tiiese  terms  are  alleged  to  have  been  paid, 
which  Is  not  denied,  for  which  reason  It  Is 
suggested  that  the  decree  is  premature.  The 
allegation  that  the  payments  due  have  been 
paid  has  reference  only  to  the  payment  out 
of  the  net  proceeds,  so  far  as  they  have  ac- 
cumulated, and  not  that  the  claims  specified 
therein  have  been  fully  paid.  Plaintiff  does 
not  rely  upon  this  instrument  for  recovery, 
but  upon  the  original  contract  as  contained 
in  the  mortgage.  Hence  it  was  unnecessary 
for  him  either  to  allege  or  prove  a  failure  on 
the  part  of  defendant  to  comply  with  the 
terms  of  the  new  agreement  The  defense 
that  the  decree  is  premature  could  avail  the 
defendant  only  if  pleaded  in  abatement ;  and, 
while  the  facts  as  alleged  may  have  been  suf- 
ficient to  abate  the  suit,  if  pleaded  for  that 
purpose,  they  are  pleaded  In  bar.  This  not 
only  appears  from  the  prayer  of  the  answer, 
but  It  has  been  treated  throughout  the  case 
by  defendant  as  a  plea  in  bar.  Pleas  In 
abatement,  since  they  do  not  question  the 
merits,  but  merely  tend  to  delay  the  remedy, 
are  not  favored.  Much  strictness  Is  accord- 
ingly applied  to  them,  and  they  will  not  be 
aided  in  construction  by  any  intendments. 
With  them  correctness  of  form  is  a  matter 
of  substance,  and  any  defect  of  form  Is  fa- 
tal. 1  Ency.  PI.  &  Pr.  23.  Where  matter  In 
abatement  concludes  in  bar  It  must  be  so 
treated  (Morgan's  Estate,  46  Or.  242,  77  Pac. 
G08,  78  Pac.  1029),  and  its  character  must  be 
determined,  not  from  the  subject-matter  of 
the  plea,  but  from  its  conclusion  or  prayer. 
1  Ency.  Pi.  &  Pr.  27 ;  Lyman  v.  Cent.  Vt.  R. 
Co.,  59  Vt.  167,  30  Atl.  346 ;  Pitts  Sons'  Mfg. 
Co.  v.  Commercial  Nat.  Bank,  121  111.  582,  13 
N.  E.  156 ;  Collette  v.  Weed,  08  Wis.  428,  32 
N.  W.  753.  Defendant,  not  having  pleaded 
the  contract  in  abatement,  necessarily  waived 
any  right  to  rely  upon  it  for  that  purpose, 
and  accordingly  is  not  in  a  position  to  In- 
sist that  the  decree  was  prematurely  entered. 
Chamberlain  v.  Hibbard,  26  Or.  428,  38  Pac. 
437. 

The  next  point  to  which  our  attention  has 
been  directed  is  that  the  court  below  made  no 
findings  of  fact,  and  it  is  urged  that  this  duty 
Is  made  imperative  by  our  Code.  B.  &  C. 
Comp.  |  406,  provides  that  the  court,  in  ren- 


dering Its  decision  In  suits  In  equity,  shall  set 
out  in  writing  its  findings  of  fact  on  all  ma- 
terial issues  presented  by  the  pleadings  to- 
gether with  its  conclusions  of  law,  each  of 
which  shall  be  stated  separately  from  the  de- 
cree and  be  filed  with  the  clerk,  thereafter 
constituting  a  part  of  the  judgment  roll  of 
such  cause;  and  that  the  findings  of  fact 
shall  have  the  same  force  and  effect  as  a 
verdict  of  a  jury  in  actions  at  law.  These 
provisions  are  followed  by  an  exception  and 
qualification  thereof,  to  the  effect  that  on  ap- 
peal the  cause  shall  be  tried  anew  without 
reference  to  such  findings.  Under  this  excep- 
tion, it  is  clear  that  a  failure  to  make  find- 
ings should  not  constitute  reversible  error; 
nor  can  we  conceive  of  any  reason  why  it 
should  have  such  effect  when  all  the  evidence 
offered  and  properly  admitted  is  before  the 
appellate  court.  It  Is  true  that  where  the 
evidence  has  been  taken  in  the  presence  of 
the  trial  judge,  and  the  court  has  prepared  its 
own  findings,  they  may  be  of  material  assist- 
ance to  this  court  in  reaching  its  conclusion 
on  close  questions  of  fact.  But,  since  our 
statute  expressly  declares  that  this  court 
shall  try  the  cause  anew  without  reference  to 
the  findings  of  the  lower  court.  It  is  obvious 
that  the  absence  thereof  cannot  be  deemed 
fatal  on  appeal,  even  though  the  statute  di- 
rects such  findings  to  be  made ;  for,  while  find- 
ings of  fact  and  conclusions  of  law  may,  in 
some  instances,  be  useful  and  convenient  as 
a  part  of  the  records  of  the  circuit  court,  It 
does  not  follow  that  they  are  essential  here ; 
and  especially  should  the  want  of  such  find- 
ings not  constitute  reversible  error,  nor  the 
cause  be  remanded  on  that  account,  when 
It  does  not  appear  that  the  complaining  party 
is  prejudiced  by  reason  thereof.  It  Is  not 
contemplated  by  the  act  that  findings  shall  be 
made  where  no  Issues  are  tried,  and  it  ap- 
pears, as  a  result  of  the  conclusions  here 
reached,  that  the  only  material  issue  made 
and  tried  in  this  cause,  under  the  pleadings 
in  the  court  below,  was  in  reference  to  the 
attorney  fees  claimed  by  plaintiff,  as  to  which 
all  the  evidence  bearing  on  that  question  is 
before  us,  while  the  conclusion  of  the  circuit 
court  thereon  is  contained  in  the  decree. 
While  the  findings  of  fact  In  some  Instances 
might  be  material  and  of  Importance,  the 
want  thereof,  when  appealed,  is  not  reversi- 
ble error  where  the  transcript  discloses  all 
the  proceedings  had  and  evidence  taken  In  the 
court  blow. 

Tbere  being  no  error  disclosed  by  the  rec- 
ord, the  decree  of  the  circuit  court  should  be 
affirmed. 


H.  MARKS  CO.  v.  BLOOMER. 
(Supreme  Court  of  Oregon.   Dec.  17,  1907.) 

Appeal  from  Circuit  Court,  Douglas  County : 
J.  W.  Hamilton,  Judge. 

Action  by  the  H.  Marks  Company  against 
Thomas  C.  Bloomer.  From  a  decree  for  plain- 
tiff, defendant  appeals.  Affirmed. 

Albert  Abraham,  for  appellant.  W.  W.  Card- 
well,  for  respondent 
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KING.  C.  This  is  an  action  to  recover  a  bal- 
ance of  $781.83.  with  interest,  alleged  to  be  due 
plaintiff  from  defendant  on  a  promissory  note, 
and  was  argued  and  submitted  at  the  same  time 
as  the  case  of  Sutherlin  v.  Bloomer,  93  Pac. 
1?5.  in  which  an  opinion  is  filed  at  this  time. 
With  the  exception  of  the  third  error  assigned 
in  that  suit,  the  points  presented  and  urged  in 
this  action  are  the  same  as  in  that  proceeding. 

In  disposing  of  the  question  there  argued  as 
to  the  sufficiency  of  the  answer  to  entitle  defend- 
ant to  a  decree  of  dismissal,  we  necessarily  de- 
termined all  questions  involved  in  this  appeal 
adversely  to  defendant's  contention. 

Based  on  the  authority  of  that  case,  we  find 
there  was  no  error  in  the  proceedings  of  the 
court  below ;  and  its  judgment  must  according- 
ly be  affirmed. 


DOUGLAS  COUNTY  BANK  v.  BLOOMER. 
(Supreme  Court  of  Oregon.   Dec.  17,  1907.) 

Appeal  from  Circuit  Court,  Douglas  County; 
J.  W.  Hamilton,  Judge. 

Action  by  the  Douglas  County  Bank  against 
Thomas  C.  Bloomer.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

Albert  Abraham,  for  appellant.  W.  W.  Card- 
well,  for  respondent. 

KING.  C.  This  is  an  action  by  the  Douglas 
County  Bank  against  defendant  to  recover  $300, 
with  interest,  alleged  to  be  due  plaintiff  on  a 
promissory  note,  in  which  the  points  involved 
are,  in  effect,  the  same  as  in  Sutherlin  v.  Bloom- 
er (decided  on  this  date),  93  Pac.  135,  except  as 
to  the  third  error  there  urged. 

The  judgment  of  the  trial  court  must  accord- 
ingly be  affirmed. 


CHAN  HI  v.  BLOOMER. 
(Supreme  Court  of  Oregon.   Dec.  17,  1907.) 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty :  J.  W.  Hamilton.  Judge. 

Action  by  Chan  Hi  against  Thomas  C.  Bloom- 
er. From  a  judgment  for  plaintiff,  defendant 
appeals.  Affirmed. 

Albert  Abraham,  for  appellant  W.  W.  Card- 
well,  for  respondent. 

KING.  C.  This  is  an  action  at  law  by  plain- 
tiff for  the  recovery  of  a  balance  of  $1,350,  al- 
leged to  be  due  him  from  defendant  on  a  con- 
tract for  labor.  The  bill  of  exceptions  discloses 
the  same  questions  to  be  involved  here  as  urged 
in  Sutherlin  v.  Bloomer  (decided  on  this  date) 
93  Pac.  135,  except  as  to  the  third  error  therein 
assigned. 

That  case  having  determined  the  points  here 
involved  adversely  to  defendant's  contention,  it 
follows  that  the  judgment  of  the  circuit  court 
in  this  action  must  be  affirmed. 


KUNZ  v.  OREGON  R.  CO.* 

(Supreme  Court  of  Oregon.  Dec.  17,  1907.) 

1.  Railroads— Injuries  at  Crossings— Ac- 
tions—Evidence— Violating  Speed  Ordi- 
nance. 

In  an  action  for  the  killing  of  a  person  at  a 
crossing,  the  fact  that  the  engine  was  traveling 
20  or  30  miles  an  hour  across  a  public  grade 
road  in  a  city  where  the  lawful  speed  was  6 
miles  an  honr  is  a  circumstance  from  which  the 
railroad's  negligence  might  reasonably  be  infer- 
red by  the  jury,  especially  where,  in  consequence 
of  obstructions  to  a  view  of  the  train,  a  person 
was  prevented  from  seeing  a  locomotive  at  any 

•Rehearing  denied  March  17,  1908. 


great  distance  until  he  came  within  about  50 
feet  of  the  crossing. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  41,  Railroads,  U  1120,  1143.] 

2.  Same— Violation  of  Speed  Ordinance. 

To  authorize  a  recovery  for  a  personal  in- 
jury on  the  ground  of  a  railroad's  negligence  in 
violating  a  speed  ordinance,  it  must  appear  that 
the  hurt  was  caused  by  the  unlawful  speed  with- 
out contributory  negligence  of  the  injured  person. 

fEd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  S§  1009,  1095.] 

3.  Same— Rioiit  of  Person  to  Use  Railroad 

Crossing. 

A  traveler  on  a  public  road  that  intersects 
a  railway  at  grade  is  entitled  to  use  the  cross- 
ing, subject  to  the  railroad  company's  superior 
right  of  way,  to  which  when  he  has  notice  of 
the  approach  of  a  train  he  must  yield. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  S  956.J 

4.  Same— Duty  to  Look  and  Listen. 

A  traveler  before  undertaking  to  cross  a 
railroad  must  look  along  the  track  in  each  direc- 
tion for  an  approaching  train,  and  if  the  view  is 
at  all  obstructed,  he  roust  listen,  and  if  he  fails  to 
do  so  without  a  reasonable  excuse,  he  is  negligent. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  §§  1043-1050.] 

5.  Same  —  Violation  of  Speed  Ordinance  — 
Presumption  That  Trains  Run  at  Leoal 
Rate. 

In  the  absence  of  evidence  to  the  contrary, 
a  person  approaching  a  railroad  crossing  in  a 
city  may  presume  that  the  railroad  will  not  run 
its  trains  at  a  greater  rate  of  speed  than  allowed 
by  the  city  ordinance. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  §§  1071-1074.] 

6.  Same— Trial— Questions  foe  Jurt. 

Though  the  negligence  of  one  party  cannot 
be  set  up  by  the  other  as  an  excuse  for  the 
want  of  care  on  his  part,  yet  when,  in  an  action 
for  a  personal  injury,  it  appears  from  plaintiff's 
testimony  that  the  harm  was  caused  by  the 
negligence  of  defendant  railroad  in  operating  a 
train,  a  judgment  of  nonsuit  should  not  be  given 
unless  it  is  manifest  that  the  person  injured  was 
negligent. 

[Ed.  Note.— For  cases  in  point,  see  Cent  D\g. 
vol.  41,  Railroads,  §§  1167-1189.] 

7.  Same. 

Whether  decedent,  killed  at  a  railway  cross- 
ing, was  negligent  at  the  time,  held,  under  the 
evidence,  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  §§  1107-1189.] 

Appeal  from  Circuit  Court  Multnomah 
County;  J.  B.  Cleland,  Judge. 

Action  by  Martha  M.  Kunz,  administratrix 
of  the  estate  of  David  H.  Kunz,  against  the 
Oregon  Railroad  &  Navigation  Company. 
From  a  judgment  of  nonsuit,  plaintiff  appeals. 
Reversed,  aud  new  trial  ordered. 

This  is  an  action  by  Martha  M.  Kunz,  as 
administratrix  of  the  estate  of  her  husband, 
David  H.  Kunz,  against  the  Oregon  Railroad  & 
Navigation  Company,  a  corporation,  to  recover 
damages  occasioned  by  his  death  which  was 
caused  November  21,  1904,  by  his  being  struck 
by  a  locomotive  drawing  a  passenger  train  as 
he  was  crossing  the  defendant's  railroad  at 
grade  on  a  public  highway  within  the  corpo- 
rate limits  of  the  city  of  Portland.  The  neg- 
ligence alleged  as  a  basis  for  the  recovery  is, 
In  effect,  that  the  defendant's  agents,  with- 
out giving  any  warning  of  approaching  the 
crossing,  operated  the  engine,  which  caused 
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the  injury,  at  the  unlawful  and  dangerous 
velocity  of  about  40  miles  an  hour.  In  viola- 
tion of  municipal  regulations  limiting  the 
rate  of  speed  of  railroad  locomotives  within 
the  corporate  limits  of  the  city  to  6  miles  an 
hour,  and  prescribing  a  penalty  for  a  viola- 
tion thereof;  that  if  such  agents  had  care- 
fully observed  the  track  they  could  have  seen 
the  intestate  crossing  In  front  of  the  engine 
and  checked  its  speed,  thereby  avoiding  any 
injury;  and  that,  because  of  a  curve  in  the 
railroad  and  of  such  unlawful  speed,  It  was 
impossible  for  the  decedent,  or  any  ordinarily 
prudent  person,  to  have  seen  the  train  or 
heard  its  approach  until  it  was  too  late  to 
prevent  a  collision  with  it  The  complaint 
states  in  detail  the  situation  of  the  public 
crossing,  and  avers  its  constant  use  by  many 
persons,  which  facts  were  well  known  to  the 
defendant;  that  the  city  of  Portland  is  duly 
Incorporated,  and  its  common  council,  pursu- 
ant to  a  legislative  grant,  enacted  ordinances, 
limiting  the  rate  of  speed  of  railroad  locomo- 
tives as  mentioned,  copies  of  which  munici- 
pal law  are  set  out ;  and  further  alleging  the 
several  duties  imposed  on  the  defendant's 
agents  in  operating  the  engine,  and  their  neg- 
lect to  comply  with  such  requirements.  The 
answer  denied  the  material  allegations  of  the 
complaint,  and  averred,  inter  alia,  that  the 
intestate  lost  his  life  in  consequence  of  his 
own  negligence.  The  reply  put  in  issue  the 
allegations  of  new  matter  In  the  answer,  and 
the  cause  coming  on  regularly  for  trial  the 
court,  upon  the  motion  of  defendant's  coun- 
sel, granted  a  judgment  of  nonsuit  at  the 
close  of  the  testimony  introduced  by  the  plain- 
tiff, and  she  appeals. 

Ralph  R.  Duniway,  for  appellant  Arthur 
C.  Spencer,  for  respondent 

MOORE,  J.  (after  stating  the  facts  as 
above).  Numerous  errors  are  assigned  by 
plaintiff's  counsel  on  the  ground  that  the  court 
rejected  testimony  which  he  offered,  and  also 
admitted  on  the  cross-examination  of  his  wit- 
nesses testimony  which  the  defendant's  coun- 
sel was  permitted,  over  objection  and  excep- 
tion, to  elicit.  If  It  be  conceded  that  the 
court's  rulings  in  these  respects  were  errone- 
ous, the  action  complained  of  would  not  be 
prejudicial,  provided  the  judgment  of  non- 
suit was  properly  given.  To  determine  this 
question,  the  locus  in  quo  will  be  particularly 
described,  and  the  testimony  Introduced  by 
the  plaintiff's  counsel,  together  with  the  cross- 
examination  of  his  witnesses,  to  which  no  ob- 
jection was  interposed,  will  be  detailed,  from 
which  may  be  Inferred  the  degree  of  care 
exercised  by  the  decedent 

Considering  the  courses  respectively  pur- 
sued by  the  train  and  by  Kunz  at  the  time 
and  place  of  the  accident,  as  they  proceeded 
toward  Portland,  the  defendant's  railroad, 
within  the  limits  of  that  city,  is  constructed 
northwesterly  at  the  place  where  it  is  crossed 
at  grade  by  the  Sandy  Road,  a  public  high- 
way extending  southwesterly  at  the  acute  an- 
gle of  49  degrees  and  45  minutes,  as  disclosed 


by  a  blue  print  received  in  evidence.  At  a 
point  in  the  center  of  the  Sandy  Road  90  feet 
southwesterly  from  its  intersection  with  the 
railroad  the  Barr  Road,  another  public  high- 
way, commences  and  extends  due  east,  Inter- 
secting the  railroad  at  a  point  170  feet  south- 
easterly from  the  Sandy  Road  crossing.  A 
cattle  guard  has  been  constructed  across  the 
railroad  300  feet  southeasterly  from  the  San- 
dy Road  intersection,  and  in  the  same  direc- 
tion, at  a  point  1,500  feet  from  such  crosslug, 
a  whistling  post  has  been  set  at  the  side  of 
the  railroad.  This  post  indicates  the  place 
where  the  warning  signal  should  be  given  to 
announce  the  approach  of  a  locomotive  from 
the  east  toward  the  crossings  mentioned.  A 
short  distance  southeasterly  from  the  whist- 
ling post  the  railway  is  again  Intersected  by 
the  Wlberg  Lane.  The  railroad  Is  construed 
through  a  cut  which  commences  near  the  cat- 
tle guard  and  gradually  grows  deeper  as  it 
extends  toward  the  whistling  post,  the  north- 
erly bank  attaining  at  the  highest  place  an 
altitude  of  10  or  14  feet  A  hedge  has  been 
planted  on  the  south  side  of  the  Barr  Road 
for  some  distance  east  from  its  intersection 
with  the  railroad.  A  dwelling,  occupied  at 
the  time  of  the  accident  by  W.  H.  Moss, 
stands  on  the  southerly  side  of  the  Sandy 
Road,  405  feet  from  the  crossing,  and  between 
this  dwelling  and  the  Intersection,  on  the 
same  side  of  the  public  road,  is  situated  an- 
other bouse,  which  at  that  time  was  vacant. 
From  a  point  on  such  highway  583  feet  north- 
easterly from  the  crossing  a  person  can  look 
over  the  hedge  and  bank  mentioned  and  see 
a  locomotive  coming  west  as  it  emerges  from 
the  cut  at  a  point  633  feet  from  the  Sandy 
Road  crossing,  but  the  smokestack  of  the  en- 
gine can  be  seen  farther  away.  It  will  thus 
be  seen  that,  in  consequence  of  the  excavatlor 
and  also  of  the  houses  mentioned,  an  extended 
view  of  the  railroad  east  of  the  crossing  cannot 
be  obtained  by  a  person  traveling  on  the  San- 
dy Road  toward  Portland,  but  when  he  reaches 
a  point  on  that  highway  about  50  feet  from 
the  crossing  the  testimony  discloses  that  he  can 
behold  the  track  almost  to  the  whistling  post. 

The  admitted  facts  are  that  on  November 
21,  1904,  about  8  o'clock  in  the  morning  of 
a  fair  day,  Kunz  drove  toward  Portland  a 
pair  of  horses  hitched  to  a  wagon  that  was 
loaded  with  farm  produce,  and  as  he  attempt- 
ed to  cross  the  railway  at  the  Sandy  Road 
intersection  a  locomotive  drawing  a  passenger 
train  which  was  about  on  schedule  time,  and 
also  going  in  the  same  direction,  collided  with 
him,  which  resulted  in  killing  the  horses, 
breaking  the  wagon  and  harness,  scattering 
the  produce,  and  injuring  him  so  that  in  a 
few  hours  thereafter  he  died. 

W.  H.  Moss,  who,  it  will  be  remembered, 
resided  near  the  Sandy  Road  crossing,  testi- 
fied for  the  plaintiff  that  on  the  morning  of 
the  collision  he  sow  Mr.  Kunz  pass,  driving 
his  team  at  the  rate  of  two,  or  possibly  three, 
miles  an  hour;  that  when  Kunz  was  proba- 
bly within  40  or  50  feet  from  the  track,  the 
dunger  whistle  was  sounded  by  the  engineer 
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Jnst  beyond  the  cattle  guard  near  the  Barr 
Itoad:  that  the  train  was  then  running  from 
"20  to  30  miles  an  hour.  In  answer  to  the 
quest  ion.  "How  much  time  elapsed  between 
the  sounding  of  this  danger  whistle  right  at 
the  cattle  guard  and  the  engine  hitting  the 
h::rsesV"  the  witness  replied:  "Well,  it  was 
very  quick.  Of  course,  I  could  not  tell  you 
the  exact  time.  All  my  recollection  Is  I  look- 
ed around  when  the  locomotive  blowed  the 
alarm  whistle.  I  looked  around,  and  saw  the 
train's  momentum  slackening,  and  I  looked 
Instantly  back  and  his  team  was  standing 
square  on  the  crossing,  right  on  the  crossing 
of  the  track— standing  there — and  he  Just 
made  a  motion  as  if  he  was  rushing  his  hors- 
es forward  or  back,  and  he  was  gone  that 
quick  (the  witness  slapping  his  hands  togeth- 
er)." On  cross-examination  Mr.  Moss  was 
asked,  "How  soon  after  Mr.  Kunz  drove  up 
on  that  morning  was  It  before  you  heard 
the  whistle  of  the  train?"  and  answered: 
"Well,  I  heard  the  whistle  of  the  train  Just 
as  he  passed  by  my  bouse.  I  heard  them 
whistling  on  up  above,  towards  Montavilla 
when  he  passed  by  the  house.  Q.  Did  you 
see  or  observe  him  as  he  continued  to  drive 
from  your  house  down  to  the  track  ?  A.  Yes, 
sir:  I  observed  him.  Q.  Did  you  notice 
whether  he  was  looking  or  listening  for  the 
Approach  of  that  train?  A.  Well,  I  didn't 
see  him  looking,  or  notice  him  do  anything 
in  particular  at  all.  *  *  •  He  was  smok- 
ing along  leisurely,  and  I  didn't  see  that  he 
paid  any  attention  at  all.  That  Is  what  caus- 
ed ine  to  stop  and  remain  on  the  platform 
looking  at  him,  wondering  why  he  wasn't 
spurring  up  his  team,  or  something  of  that 
kind,  because  I  heard  the  whistle  coming 
down  along  the  road  above  there.  Q.  And 
did  you  hear  them  at  the  whistling  post 
above  there?  A.  Well,  we  didn't  know  where 
It  was.  I  did  not.  Q.  They  were  up  In  that 
location  up  there?  A.  Yes;  I  could  not  tell 
whether  it  was  the  Wiberg  Lane,  or  where 
it  was.  Q.  There  is  not  much  difference  be- 
tween the  Wiberg  Lane  and  the  whistling 
ixjst?  A.  No,  not  at  all.  Q.  Anyway,  it  was 
whistling  rapidly  coming  down  through  there, 
was  it  not?  A.  Yes;  I  beard  a  whistle  two 
or  three  times  before  the  accident  Q.  Did 
you  see  him  turn  his  bead,  or  not?  A.  No. 
Q.  Now  he  was  walking  bis  team  as  he  went 
along  the  road  there  as  he  passed  your 
house?  A.  Yes,  sir.  Q.  What  is  the  fact  as 
to  whether  he  got  them  into  a  trot  or  not? 
A.  That  I  could  not  say,  because  I  never 
seen  the  horses  trotting,  to  my  recollection. 
They  might  have  trotted  a  little  down  to- 
ward the  bottom  of  the  grade,  but  not  to  my 
recollection.  *  *  *  Q.  And  you  saw  the 
engine  coming  down  in  full  sight,  and  whis- 
tling before  he  got  onto  the  crossing?  A. 
Just  as  I  tell  you.  As  he  was  Just  going  up 
to  the— approaching  to  the — railroad  crossing, 
I  heard  the  alarm  whistle,  and  of  course  I 
turned  my  head  that  way  Instantly,  and  I 
turned  back  instantly  as  quick  as  I  had  look- 


ed, and  seen  the  train  was  so  close  to  him, 
and  then,  as  I  said  before,  the  horses  was 
right  on  the  track."  The  plaintiff's  counsel, 
on  redirect  examination  of  the  witness,  in 
referring  to  the  first  alarm  he  observed  on 
the  morning  of  the  accident,  Inquired,  "How 
far  above  your  house  on  the  railroad  was 
that  whistling  that  you  heard?"  and  receiv- 
ed the  following  answer:  "Well,  I  should 
judge  It  was  somewheres  in  the  neighborhood 
of  2%  miles  or  3  miles.  Q.  And  at  the  time 
you  heard  that  whistling  above  Montavilla, 
2%  miles  or  so  away,  whereabouts  was  Mr. 
Kunz,  and  what  was  he  doing?  A.  He  was 
driving  along  the  road.  Q.  Between  your 
house  and  the  railroad  crossing  at  Sandy? 
A.  Yes,  sir.  *  •  •  Q.  From  the  time  you 
heard  the  whistle  up  above  the  Wiberg  Lane, 
which  caused  you  to  be  apprehensive  of  a 
disaster  at  this  point,  how  long  was  It,  and 
when  was  It  that  you  next  heard  a  distinct 
whistle  from  the  engine,  which  you  can  re- 
call? A.  Well,  the  next  whistle  that  I  heard 
was  the  alarm  whistle  which  was  very 
shortly  after  the  last  whistle.  Q.  Where  was 
the  position  of  the  engine  at  that  time?  A. 
Right  above  the  cattle  guard  at  the  Barr 
Road.  *  *  *  Q.  At  this  time  did  you  hear 
the  bell  on  the  engine  ringing?  A.  Not  to 
my  recollection.  Q.  Now  counsel  asked  you 
about  Mr.  Kunz  looking  or  listening.  You 
were  standing  back  of  Mr.  Kunz  as  he  went 
down  towards  the  railroad  track?  A.  Yes, 
sir.  Q.  And  you  had  a  view  of  the  back  of 
his  head?  A.  Yes,  sir.  Q.  You  could  not  see 
his  eyes,  as  to  whether  they  were  open  or 
not?  A.  No,  sir.  Q.  State  whether  or  not 
as  Mr.  Kunz  went  past  your  house  and  down 
towards  the  Sandy  Road,  whether  this  San- 
dy Road  crossing  was  right  In  front  of  him 
for  200  or  300  feet?  A.  Why,  of  course  it 
Is  In  plain  view  of  him  there,  certainly.  Q. 
Then  what  Is  the  fact  as  to  whether  it  was 
necessary  for  Mr.  Kunz  to  turn  his  head  in 
order  to  see  200  or  300  feet  of  that  railway 
In  front  of  him?  A.  Well,  it  wasn't  absolute- 
ly necessary  for  him  at  that  time,  but  after 
he  passed  that  house — that  little  house  that 
obstructed  the  way,  the  view — then  It  would 
be  necessary  for  him  to  turn  around  in  that 
direction  to  look  up  the  track  (witness  il- 
lustrating)." 

Mrs  W.  H.  Moss,  as  plaintiff's  witness, 
testified  that  she  saw  Mr.  Kunz  on  the  morn- 
ing of  the  accident  driving  slowly  down  to- 
wards the  track,  and  was  asked:  "State 
whether  or  not  you  heard  the  whistle  of  the 
train  away  up  above,  about  Montavilla,  at 
that  time?  A.  Well,  I  heard  whistles  all 
the  way  up  that  way.  I  don't  know  where 
they  were."  On  cross-examination  this  wit- 
ness was  interrogated  as  follows:  "You 
heard  the  train  whistling  up  above?  A.  Yes, 
sir.  Q.  And  you  saw  Mr.  Kunz  driving  for 
that  crossing?  A.  Yes,  sir.  Q.  You  noticed 
that  he  was  not  paying  a  bit  of  attention  to 
the  fact  that  the  train  was  coming?  A.  He 
didn't  seem  like  it."   This  witness,  on  redl- 
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rect  examination  was  asked:  "Mrs.  Moss, 
when  you  say  the  man  was  paying  no  atten- 
tion, isn't  it  a  fact  that  he  was  driving  to- 
ward this  crossing  with  his  eyes  right  to- 
ward it,  and  you  could  see  only  the  back  of 
his  head?  A.  Well,  he  didn't  seem  to  notice 
that  there  was  a  train  coming,  although  we 
did—  Q.  Yes,  but  the  fact—  (The  defend- 
ant's counsel,  interrupting,  said :  "Let  her  fin- 
ish her  answer.")  The  witness,  continuing, 
said :  "But  we  could  hear  the  train.  We  could 
hear  it  coming,  although  we  never  stopped 
to  see  it  We  didn't  see  It.  but  we  knew  the 
train  was  coming.  We  could  hear  the  noise." 
The  court  thereupon  inquired:  "You  mean 
you  could  hear  the  noise  of  the  train?  A. 
The  roar  of  the  train  coming;  yes,  sir.  Q. 
Mr.  Kunz  gave  no  sign  of  hearing  it  him- 
self? A.  I  don't  think  so.  He  didn't  seem 
to.  Q.  But  Mr.  Kunz,  as  he  drove  down 
there,  could  see  the  crossing  right  in  front  of 
him,  could  be  not,  without  turning  his  head? 
A.  Yes,  sir;  he  could  see  the  crossing;  yes. 
sir.  Q.  And  you  don't  undertake  to  say  as  to 
whether  or  not  he  used,  or  did  not  use,  his 
sense  of  hearing,  as  be  was  going  down  there, 
do  you?  A.  No;  I  don't  know.  Q.  That  you 
could  not  say?  A.  No.  Q.  When  the  last 
danger  whistle  was  given,  just  before  the 
train  hit  him,  what,  if  anything,  did  Mr. 
Kunz  do?  A.  Well,  there  is  a  little  slope 
there  before  the  track,  and  the  horses  trot- 
ted. I  don't  know  whether  he  made  the 
horses  trot.  Anyway,  they  trotted  on  that 
little  slope,  and  then  he  got  on  the  track 
and  be  tried  to  make  the  horses  go  abend, 
and  they  would  not  go  ahead,  and  he  tried 
to  make  them  come  back,  and  they  would 
not  go  back,  and  be  waived  his  hand,  and 
then  the  alarm  whistle,  you  know,  the  danger 
whistle.  Q.  Was  that  alarm  whistle  before 
or  after  he  moved  his  hands?  A.  No;  It 
was  after.  Q.  That  was  after?  A.  I  think 
it  was  after.  I  could  not  say  for  sure.  Q. 
You  are  not  sure  about  that?  A.  No;  I  was 
excited." 

The  testimony  shows  that  at  the  time  of 
his  death  Mr.  Kunz  was  41  years  old,  posses- 
sed all  his  faculties,  and  was  in  perfect 
health  and  happy ;  that  he  was  a  farmer,  and 
knew  how  to  manage  horses;  that  the  team 
which  was  killed  was  gentle,  good,  and  true ; 
and  that  four  or  five  times  a  week  he  drove 
over  the  Sandy  Road  to  Portland.  It  is  fair 
to  infer  that  the  train  runs  down  grade  from 
the  whistling  post  mentioned  to  the  crossing 
where  Kunz  was  Injured,  for  O.  Pullen,  as 
plaintiff's  witness,  testified  that  after  the  en- 
gineer passes  Wiberg  Lane,  going  towards 
Portland,  he  seems  to  shut  off  steam,  and  the 
locomotive  does  not  emit  such  a  quantity  of 
smoke  as  Is  discharged  by  It  at  that  place 
when  going  In  an  opposite  direction. 

The  foregoing  testimony,  and  the  legitimate 
inferences  that  are  deducible  therefrom,  fair- 
ly present  the  manner  In  which  the  defend- 
ant's servants  operated  the  engine  and  train 
as  they  approached  the  crossing  on  the  day 


of  the  accident,  and  also  show  the  attention- 
which  Kunz  paid  to  the  dangerous  instru 
mentality  as  he  drove  his  team  to  the  plact 
where  the  collision  occurred. 

The  acts  of  the  defendant's  servants  in  per- 
mitting an  engine  operated  by  them  to  attain 
a  velocity  of  20  or  30  miles  an  hour  across 
a  public  road  at  grade  In  the  city  of  Port- 
land, where  the  rate  of  speed  of  a  locomotive 
had  been  limited  to  6  miles  an  hour,  is  a 
circumstance  from  which  negligence  might 
reasonably  have  been  inferred  by  tbe  jury, 
and  particularly  so,  when,  in  consequence  of 
a  deep  cut  and  of  other  obstructions  to  a  view 
of  the  train  going  towards  that  city,  a  person 
on  the  highway  was  prevented  from  seeing 
a  locomotive  at  any  great  distance  until  he 
reached  a  point  on  the  public  road  about  50 
feet  from  tbe  crossing.  23  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  700  ;  4  Cur.  Law,  1208;  Beck 
v.  Vancouver  Ry.  Co.,  25  Or.  33,  34  Pac.  753 ; 
2  Shearman  &  Redfield.  Neg.  (5th  Ed.)  8  467 ; 
Correll  v.  Burlington,  etc.,  Ry.  Co..  38  Iowa, 
120,  18  Am.  Rep.  22 ;  Karle  v.  Kansas  City, 
etc.,  Ry.  Co..  55  Mo.  476;  Kolb  v.  St.  Louis 
Trans.  Co.,  102  Mo.  App.  143,  76  S.  W.  1050; 
Crosby  v.  New  York  Cent.,  etc.,  Ry.  Co.,  88 
Hun,  196.  34  N.  Y.  Supp.  714 ;  Gratiot  v.  Mis- 
souri Pac.  Ry.  Co.  (Mo.)  16  S.  W.  384.  Though 
tbe  courts  of  last  resort  differ  as  to  tbe  de- 
gree of  negligence  which  they  declare  will  re- 
sult from  a  violation  of  a  statute  or  of  a 
municipal  ordinance  regulating  the  rate  of 
speed  of  railroad  locomotives,  the  adjudica- 
tions on  this  subject  are  quite  uniform  in 
holding  that,  to  authorize  a  recovery  for  a 
personal  injury,  It  must  satisfactorily  appear 
that  the  hurt  was  caused  by  such  unlawful 
speed,  without  any  direct  contributory  negli- 
gence on  the  part  of  the  person  sustaining  the 
harm.  23  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 
760;  Pierce,  Railroads,  354;  Wood,  Railroads 
(Minor'B  Ed)  1515. 

A  traveler  on  a  public  road  that  intersects 
a  railway  at  grade  Is  entitled  to  use  the 
crossing ;  but  as  passengers  and  freight,  when 
transported  by  rail,  must  be  carried  with 
speed,  a  locomotive  and  the  cars  which  it 
draws  have  tbe  right  of  way  to  which  a  pep- 
son,  desiring  to  cross  the  track,  and  having 
reasonable  notice  of  tbe  near  approach  of  a 
train,  must  yield  on  the  ground  that  in  do- 
ing so  the  greatest  good  will  result  to  the 
greatest  number.  Pierce,  Railroads,  342; 
Wood,  Railroads  (Minor's  Ed.)  1510;  Contin- 
ental Improvement  Co.  v.  Stead,  95  U.  S.  161, 
24  L.  Ed.  403.  If  a  contrary  rule  prevailed, 
the  operations  of  trains  would  be  practically 
prevented  across  streets  at  grade  in  cities 
where  many  persons  are  constantly  passing. 
This  standard  of  care  makes  It  incumbent 
upon  a  traveler,  before  undertaking  to  cross  a 
railroad,  to  look  along  the  track  in  each  di- 
rection for  an  approaching  train,  and  if  the 
view  is  at  all  obstructed,  he  must  listen ;  and 
a  failure  to  comply  with  these  requirements, 
without  a  reasonable  excuse,  is  deemed  negli- 
gence.  Durbin  v.  O.  14,  &  N.  Co.,  17  Or.  5,  IT 
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Pac.  5,  11  Am.  St  Rep.  778;  McBrlde  v.  N. 
P.  It.  Co.,  10  Or.  04,  23  Pac.  814 ;  Hecker  v. 
Oregon  R.  Co.,  40  Or.  6,  60  Pac.  270. 

It  might  appear  from  an  examination  of 
the  testimony  hereinbefore  set  out  that  Kunz 
did  not  look  in  either  direction  along  the 
railroad  before  attempting  to  cross  it ;  but,  as 
disclosed  by  the  sworn  statements  of  Mr.  and 
Mrs.  Moss,  his  back  was  towards  them  as  be 
drove  his  team  further  away,  and  this  being 
so,  a  turn  of  his  head  to  the  left,  sufficient 
to  overcome  the  acute  angle  formed  by  the 
county  road  and  the  railway,  may  not  have 
been  observed  by  them.  It  will  be  remember- 
ed that  Moss  first  heard  the  whistle  of  the 
locomotive  about  2%  or  3  miles  distant,  when 
the  train  approached  Montavilla,  and  next 
heard  It  near  the  whistling  post,  1,500  feet 
from  the  Sandy  Road  crossing.  As  Kunz 
possessed  all  his  faculties,  it  is  right  to  infer, 
since  he  was  nearer  the  track  than  either  Mr. 
or  Mrs.  Moss,  that  he  also  beard  the  alarm 
blasts  that  had  been  given,  and  in  the  ab- 
sence of  any  evidence  to  the  contrary  he  was 
authorized  to  presume  that  the  defendant's 
agents  would  obey  the  municipal  requirement 
and  not  run  the  train  at  a  greater  rate  of 
speed  than  6  miles  an  hour.  Moore  v.  Chi- 
cago, etc..  Ry.  Co.,  102  Iowa,  595,  71  N.  W. 
500;  Cleveland,  etc.,  Ry.  Co.,  v.  Harrington, 
131  Ind.  420,  30  N.  E.  37.  Assuming  that  the 
first  whistle  was  given  2%  miles  east  of  the 
crossing  and  at  a  time  when  the  team  was 
less  than  405  feet  distant  therefrom,  the 
train  necessarily  traveled  more  than  32  times 
faster  than  the  horses,  so  that  if  Kunz  had 
looked  easterly  along  the  track  when  the  first 
opportunity  occurred,  which  presents  Itself  at 
a  point  within  50  feet  of  the  intersection,  he 
could  not  have  seen  the  engine  which  then 
must  have  been  east  of  the  whistling  post  and 
beyond  a  curve  In  the  railway.  If  the  tes- 
timony of  Mr.  Moss  is  controlling,  however, 
the  judgment  of  nonsuit  was  properly  given, 
for  it  appears  from  his  sworn  statements  that 
Kunz  was  about  40  or  50  feet  from  the  cross- 
ing when  the  danger  whistle  was  sounded 
right  above  the  cattle  guard,  near  the  Barr 
Road,  and  that  the  speed  of  the  train  was 
Immediately  slackened.  It  would  thus  ap- 
pear that,  while  the  team  traversed  this  40 
or  50  feet  to  the  place  of  collision,  the  train 
passed  over  400  or  500  feet  of  the  railway 
to  the  same  locality,  thus  making  the  sworn 
statements  of  this  witness  consistent;  that 
the  speed  of  the  team  and  of  the  train  was, 
respectively,  3  and  30  miles  an  hour.  Moss 
admits  that  the  team  was  standing  on  the 
track,  and  that  Kunz  made  a  motion  as  if 
he  was  rushing  his  horses  forward  or  back- 
ward. It  is  impossible  to  determine  the 
length  of  time  the  team  stood  on  the  cross- 
ing, but  that  the  horses  halted  at  all  on  the 
railroad  track  tends  to  show  that  the  esti- 
mate of  the  distance  relatively  traveled  by 
the  team  and  train  may  have  been  Incorrect. 
It  will  be  remembered  that  Mrs.  Moss,  in  an- 
swer to  the  inquiry  as  to  what  Kunz  did  after 
03P.-10 


the  danger  whistle  was  sounded,  replied  that 
his  horses  trotted  down  an  incline  of  the  pub- 
lic road  towards  the  crossing.  It  might,  at 
first,  appear  from  this  answer  that  it  corrob- 
orated the  testimony  of  her  husband  to  the 
effect  that  the  team  had  not  reached  the  rail- 
road when  the  last  blast  of  the  whistle  was 
given.  When  her  entire  testimony  is  consid- 
ered, however,  we  think  it  is  evident  that 
she  understood  the  danger  whistle,  to  which 
her  attention  was  called,  to  mean  the  warn- 
ing given  by  the  engineer  at  the  whistling  post 
near  the  Wiberg  Lane,  and  not  the  alarm 
sounded  near  the  cattle  guard,  for  after  an- 
swering the  inquiry  as  indicated,  she  said 
that  when  the  team  refused  to  start  forward 
or  backward  across  the  track  Kunz  signaled 
the  engineer  before  the  alarm  whistle  was 
sounded.  She  subsequently  qualified  that 
statement  by  declacjng  that  she  thought  the 
whistle  was  given  after  he  waived  his  hand, 
and  thereafter  further  restricted  her  testi- 
mony by  saying  that  she  was  not  sure  about 
the  matter,  because  of  being  excited  at  the 
time.  It  Is  fairly  to  be  inferred  from  her 
sworn  statements  that  Kunz  had  reached  the 
crossing  before  be  saw  the  approaching  train  ; 
that  the  horses  unexpectedly  halted  at  the 
intersection ;  and  that  as  he  observed  the  lo- 
comotive bearing  down  on  him  he  waived  bis 
hand,  whereupon  the  engineer  gave  the  alarm 
whistle  and  began  to  check  the  speed  of  the 
train.  No  testimony  was  Introduced  at  the 
trial  tending  to  show  that  more  than  three 
whistles  were  given  or  heard — the  first  prob- 
ably east  of  Montavilla,  the  second  near  the 
Wiberg  Lane,  and  the  third,  or  danger,  signal, 
near  the  cattle  guard.  If  the  team  was  stand- 
ing on  the  railroad  track  when  the  danger 
signal  was  given,  Kunz  could  not  well  have 
been  40  or  50  feet  from  the  track  at  that  time, 
as  stated  by  Mr.  Moss. 

Considering  as  true,  all  the  favorable  tes- 
timony given  by  plaintiff's  witnesses,  and  all 
reasonable  Inferences  deducible  therefrom  that 
tend  to  support  the  cause  of  action,  as  is  re- 
quired to  be  done  In  passing  upon  a  motion 
for  a  judgment  of  nonsuit,  we  think  a  fair 
construction  of  such  evidence  leads  to  the 
following  conclusion:  That  when  the  whistle 
was  sounded  near  the  Wiberg  Lane,  Kunz 
heard  the  signal,  and  presumed,  as  he  had  the 
right  to  do  in  the  absence  of  any  evidence  to 
the  contrary,  that  the  train  would  not  be  run 
at  a  greater  velocity  than  0  miles  an  hour, 
which  would  allow  him  ample  time  to  cross 
the  track ;  that  he  attempted  to  do  so,  when 
his  horses  unexpectedly  balked  on  the  rail- 
road and  could  neither  be  urged  forward  nor 
forced  backward;  and  that  in  this  situation 
he  saw  the  train  rapidly  approaching  and  sig- 
naled the  engineer  to  stop  the  locomotive. 
The  horses  driven  by  Kunz  being  gentle,  good, 
and  true,  as  disclosed  by  the  testimony,  it  is 
reasonably  to  be  Inferred  that  he  could  not 
have  supposed  that  the  team  would  refuse 
to  proceed  across  the  railroad  track  when  the 
place  of  danger  had  been  reached.  Whether 
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or  not  the  engineer  saw  tbe  team  on  the  track 
at  such  a  reasonable  distance  that  he  knew 
the  horses  had  sufficient  time  to  pass  over  the 
crossing  before  the  locomotive  could  reach 
that  place  and  hence  had  the  right  to  assume, 
in  the  absence  of  any  knowledge  to  the  con- 
trary, that  Kunz  was  in  the  possession  of  all 
his  faculties  and  had  seen  or  heard  the  ap- 
proaching train,  and  that  the  horses  were 
tractable  and  would  proceed  across  the  Inter- 
section, is  not  disclosed  by  the  testimony.  If 
the  facts  thus  supposed  were  true,  and  the 
engineer,  seeing  the  team  standing  on  the 
track,  under  the  circumstances  mentioned,  im- 
mediately used  all  available  appliances  to 
stop  the  train,  the  question  as  to  the  measure 
of  such  care  would  nevertheless  be  for  the 
Jury  to  determine. 

Though  the  negligence  of  one  party  cannot 
be  set  up  by  the  other  as  an  excuse  for  the 
want  of  care  on  tbe  part  of  the  latter  (Wood, 
Railroads,  1637),  yet,  when,  in  the  trial  of  a 
cause  instituted  to  recover  damages  for  a  per- 
sonal injury,  It  appears  from  plaintiffs  tes- 
timony that  the  harm  was  caused  by  the 
negligence  of  the  agents  or  servants  of  a  rail- 
way company  In  operating  a  train,  a  Judgment 
of  nonsuit  ought  not  to  be  given  unless  It 
Is  manifest  that  the  person  hurt  was  guilty 
of  contributory  negligence.  7  Am.  &  Eng. 
Ency.  Law  (2d  Ed.)  434;  Bluedorn  v.  Missouri 
Pac.  Ry.  Co.,  108  Mo.  439,  18  S.  W.  1103,  32 
Am.  St.  Rep.  615.  As  this  degree  of  proof  is 
not  disclosed  by  the  construction  which  we 
have  given  to  the  testimony  of  Mrs.  Moss,  the 
Judgment  Is  reversed,  and  a  new  trial  ordered. 


(78  Kan.  787) 

BAUGHMAN  v.  HARVEY  et  al. 
(Supreme  Court  of  Kansas.    Dec.  7,  1907.) 

Taxation— Tax  Deed— Validity. 

In  this  case  it  is  held  that  a  tax  deed  which 
had  been  of  record  more  than  five  years  before 
any  suit  was  commenced  attacking  it  is  not  void 
on  its  face  because  it  omits  the  word  "publicly" 
from  the  clause  in  the  statutory  form  reading 
"at  the  sale  begun  and  publicly  held,"  etc. ;  or 
because  it  substitutes  the  words  "no  person  bid" 
for  the  words  "said  property  could  not  be  sold," 
in  stating  the  necessity  for  a  sale  to  the  county ; 
or  because  instead  of  using  the  statutory  lan- 
guage relating  to  the  assignment  of  the  tax  sale 
certificate  and  all  the  right,  title,  and  interest 
of  tha  county  in  the  property  it  merely  states 
that  the  county  clerk  duly  assigned  all  the  right, 
title  and  interest  of  the  county  in  the  property. 
Bowman  v.  Cockrill,  6  Kan.  311  (1870),  and 
numerous  subsequent  cases  decided  by  this  court 
cited  and  followed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  §§  1510,  1515.] 

(Syllabus  by  the  Court) 

Error  from  District  Court  Seward  Coun- 
ty; Wm.  Easton  Hutchison,  Judge. 

Action  between  John  W.  Baughman  and 
A.  B.  Harvey  and  wife.  From  the  judgment 
Baughman  brings  error.  Affirmed. 

Geo.  L.  Hay,  for  plaintiff  in  error.  Thos. 
A.  Scates,  W.  W.  Sutton,  and  W.  I*  Harvey, 
or  defendants  in  error. 


BURCH,  J.  The  principal  question  in  this 
case  is  whether  a  tax  deed  which  had  been 
of  record  more  than  five  years  before  it  was 
attacked  is  void  on  its  face.  It  deviates  from 
the  statutory  form  in  several  particulars. 
One  of  the  recitals  In  the  statutory  form  is 
as  follows:  "Whereas,  the  treasurer  of  said 

county  did  on  the   day  of   ,  A. 

D.  ,  by  virtue  of  the  authority  in  him 

vested  by  law,  at  the  sale  begun  and  pub- 
licly held  on  the  first  Tuesday  of  May,  A. 
D.  ,  expose  to  public  sale  at  the  coun- 
ty seat  of  said  county,"  etc.  The  deed  omits 
the  word  "publicly,"  Italicized  for  emphasis 
in  the  extract  from  the  statute.  The  stat- 
utory form  contains  the  following:  "Where- 
as, at  the  place  aforesaid  said  property  could 
not  be  sold  for  the  amount  of  taxes  and 
charges  thereon  and  was  therefore  bid  off  by 
the  county  treasurer  for  said  county  for  the 

sum  of   dollars  and   cents,  the 

whole  amount  of  taxes  and  charges  then 
due."  The  tax  deed  states  that,  "Whereas, 
at  the  said  sale  no  person  bid  the  said 
amounts  of  taxes  and  charges  on  said  tracts 
of  land  and  the  said  tracts  were  bid  off  to 
the  county  of  Seward  for  the  total  amount 
of  taxes  above  stated,  which  was  the  least 
quantity  bid  for."  Another  prescribed  re- 
cital is  this:  "And,  whereas,  for  the  sum 
of  |  paid  to  the  treasurer  of  said  coun- 
ty on  the    day  of   ,  the  county 

clerk  did  assign  the  certificate  of  sale  of  said 
property  and  all  the  interest  of  said  county 

in  said  property  to  said  of  the  county 

of   and  state  of  Kansas."    The  deed 

fails  to  state  in  so  many  words  that  the 
county  clerk  assigned  the  certificate  of  sale, 
but  It  states  that  he  duly  assigned  all  tbe 
right  title,  a:id  interest  of  the  county  in  the 
land. 

In  numerous  cases  in  this  court  similar 
questions  have  been  presented.  An  examina- 
tion of  them  will  disclose  the  policy  of  the 
court  in  dealing  with  tax  deeds  which  have 
been  of  record  and  unassailed  for  five  years 
or  more,  the  rules  of  interpretation  which 
have  been  applied  to  them  and  the  reasons 
which  have  led  to  the  upholding  of  depart- 
ures from  the  statutory  form  when  the  sub- 
stance of  the  form  has  been  preserved. 

In  the  case  of  Bowman  v.  Cockrill,  6  Kan. 
311,  decided  In  1870,  the  deed  used  the  word 
"named"  where  it  should  have  used  the  word 
"made"  in  the  following  clause:  "In  substan- 
tial conformity  with  all  the  requirements  of 
the  statute  In  such  cases  made  and  provid- 
ed." The  blank  following  the  words  "for  and 
In  consideration  of  the  sum  of  was  filled, 
but  with  a  sum  less  than  the  proper  amount; 
and  the  deed  used  the  words  "subject  how- 
ever to  all  the  rights  of  redemption  as  pro- 
vided by  law"  instead  of  "subject  however 
to  all  rights  of  redemption  provided  in  this 
act."  In  holding  the  instrument  valid  on  its 
face  the  court  called  attention  to  the  fact 
that  the  law  nowhere  requires  that  a  tax 
deed  shall  be  in  the  exact  language  of  the 


Digitized  by  Google 


Kan.) 


BAUGHMAN  v.  HARVEY. 


147 


statute.  All  that  Is  necessary  Is  that  It  shall 
be  in  substantial  conformity  to  the  model 
given.  The  statute  to  the  effect  that  no  mere 
irregularities  of  any  kind  shall  invalidate 
the  title  conveyed  by  a  tax  deed  was  ap- 
plied to  the  tax  deed  itself  as  a  part  of  the 
proceedings  whereby  the  landowner  is  de- 
vested of  his  property,  so  that  the  foundation 
was  laid  for  the  statement  in  Morrill  v. 
Douglass,  17  Kan.  291,  that  "a  mere  irregu- 
larity counts  for  nothing  as  against  a  tax 
deed  In  Kansas."  Words  meaning  the  same 
thing  were  said  to  be  equally  as  good  as  those 
found  in  the  statutory  form.  It  was  held 
that  an  inaccuracy  in  stating  the  consid- 
eration which  could  do  no  possible  Injury  to 
the  original  landowner  would  not  render  the 
deed  void  on  its  face;  and  decisions  from 
states  whose  Legislatures  have  enjoined  lit- 
eral compliance  with  the  prescribed  form 
were  rejected  as  having  no  authoritative  ap- 
plication here  where  no  such  requirement  is 
made. 

The  case  of  Haynes  v.  Heller,  12  Kan.  381, 
decided  In  1874,  Involved  a  tax  deed  execut- 
ed under  the  law  of  1802,  prescribing  a  form 
which,  in  respect  to  the  offer  to  purchase, 
reads  thus:  "And  whereas  at  the  time  and 
place  aforesaid,"  etc.  The  deed  omitted  the 
words  "time  and."  The  court,  speaking 
through  Justice  Brewer,  said  that  a  tax  deed 
like  any  other  instrument  Is  to  be  construed 
as  a  whole.  If  any  uncertainty  in  one  part 
is  made  certain  by  another  the  deed  as  a 
whole  is  sufficient,  and  a  tax  deed  is  to  be 
construed  according  to  the  ordinary  and  nat- 
ural meaning  of  the  words  used.  Premis- 
ing so  much,  the  learned  justice  analyzed  a 
public  sale  into  its  constituent  parts  of  offer 
for  sale,  bid,  striking  off,  and  payment  of 
price,  and  said:  "Now,  of  these  four  parts, 
the  first  three  must  be  cotemporaneous.  The 
bid  must  be  made  while  the  property  is  be- 
ing offered  for  sale,  otherwise  the  sale,  if 
made,  is  a  private,  and  not  a  public,  sale; 
and  for  the  same  reason  the  property  must 
be  struck  off  to  the  bidder  before  the  public 
offer  is  withdrawn  or  ended.  So  that  a  deed 
which  recites  the  tune  at  which  property  is 
offered  for  sale  at  public  sale,  and  then  that 
a  bid  therefor  was  made  and  the  property 
struck  off  to  the  bidder,  shows  the  time  of 
these  last  two  acts  as  clearly  as  though  it 
recited  that  the  bid  was  made  at  'said  time,' 
and  the  property  struck  off  at  'said  time.' 
The  deed  in  controversy  recites  the  time 
that  the  sale  for  delinquent  taxes  commenc- 
ed, and  the  day  upon  which  this  particular 
lot  was  pot  up  for  sale.  It  does  not  say  that 
It  was  exposed  for  sale  upon  this  and  sub- 
sequent days;  nor  under  the  rule,  'expres- 
sk>  unlus,  exclusio  alterius,'  can  there  be  any 
other  understanding  of  the  words  of  the  deed 
than  that  the  property  was  put  up  for  sale 
only  upon  that  day.  It  then  says  that  cer- 
tain parties  bid  for  the  property  and  it  was 
struck  off  to  them.  As  heretofore  stated, 
these  two  acts  must  have  taken  place  during 


the  time  of  the  offer,  and  therefore  on  the 
day  named,  or  the  sale  was  not  a  public  sale. 
But  it  may  be  said,  is  not  the  language  used 
consistent  with  the  idea  that  no  offer  or  sale 
was  made  at  the  time  it  was  exposed  to  pub- 
lic sale,  and  that  thereafter  an  offer  was 
made  and  a  private  sale  effected?  Not  at 
all.  To  speak  of  property  sold  at  private 
sale  as  having  been  struck  off  to  the  high- 
est bidder  Is,  to  say  the  least,  an  extraordi- 
nary and  unnatural  use  of  language." 

The  significant  feature  of  this  decision  Is 
that  from  recitals  enjoined  by  the  statutory 
form  and  shown  In  the  deed  the  substance 
of  other  prescribed  recitals  may  be  deduced, 
although  not  expressly  appearing. 

The  case  of  McCauslin  v.  McGuire,  14  Kan. 
234,  related  to  a  tax  deed  witnessed  by  one 
witness.  The  statutory  form  contained  the 
word  "witnesses"  at  the  bottom  where  wit- 
nesses to  Instruments  usually  sign,  and  the 
law  provided  that  a  tax  deed  "duly  witness- 
ed and  acknowledged  shall  be  prima  facie 
evidence,"  etc.  The  court  said :  "It  will  be 
perceived  that  the  statute  quoted  does  not 
expressly  require  that  a  tax  deed  shall  be 
witnessed,  nor  does  the  statute  state  bow 
It  shall  be  witnessed,  whether  by  one,  two, 
or  a  dozen  witnesses.  The  statute  simply 
says  that  'such  deed  duly  witnessed,'  etc., 
'may  be  recorded  with  like  effect  as  other 
conveyances.'  Now  what  does  'duly  witness- 
ed' mean?  We  think  it  means  'witnessed  ac- 
cording to  law.'  And  how  does  the  law  re- 
quire that  a  deed  of  conveyance  should  be 
witnessed?  It  in  fact  does  not  require  that 
a  deed  of  conveyance  shall  be  witnessed  at 
all.  The  common  law  never  did  require  that 
deeds  of  conveyance  should  be  witnessed  by 
attesting  witnesses.  •  •  *  And  no  statute 
can  be  found  hi  this  state  that  requires  any 
such  thing.  Tax  deeds  were  unknown  to  the 
common  law,  and  our  statutes  do  not  require 
that  they  shall  be  witnessed  in  any  different 
manner  from  other  deeds,  but  leave  the  mat- 
ter entirely  optional  with  the  parties  ex- 
ecuting and  receiving  them.  The  statutes 
above  quoted  were  borrowed  almost  literally 
from  Wisconsin,  where  attesting  witnesses 
were  necessary  to  all  deeds;  and  this  ac- 
counts for  the  words  'witnessed'  and  'wit- 
nesses' being  used.  In  this  state  the  cer- 
tificate of  the  officer  taking  the  acknowledg- 
ment of  a  deed,  with  his  signature,  and  seal 
if  he  has  one,  is  considered  as  sufficient  at- 
testation of  any  deed;  and  with  such  a  cer- 
tificate and  deed  may  be  read  without  other 
proof." 

In  the  case  of  Stebblns  et  al.  v.  Guthrie 
and  Horton,  4  Kan.  353,  it  had  been  said  that 
a  tax  deed  duly  acknowledged  Is  sufficient 
without  witnesses,  so  that  by  the  two  deci- 
sions something  which  appeared  to  be  a  part 
of  the  statutory  form  was  virtually  eliminat- 
ed. A  recitation  in  the  McGuire  deed  that 
the  certificate  of  sale  which  had  been  issued 
to  the  county  was  duly  assigned  was  held 
to  raise  the  presumption  that  the  purchase 
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money  and  all  that  was  necessary  had  been 
paid,  the  argument  being  that  the  certificate 
and  all  the  right,  title,  and  interest  of  the 
county  In  the  land  could  not  have  been  "duly 
assigned"  unless  the  purchase  money  were 
paid.  Although  in  the  same  deed  the  word 
"at"  was  omitted  before  the  words  "an  ad- 
journed sale  of  the  sale  begun,"  etc.,  and 
although  the  pronoun  "me"  was  Inserted  In- 
stead of  the  name  of  the  acknowledging  of- 
ficer in  the  blank  left  for  the  purpose  In  the 
certificate  of  acknowledgment.  It  was  said 
the  deed  plainly  exhibited  the  necessary  facts 
and  that  Its  meaning  was  unmistakable. 
This  decision  was  rendered  In  opposition  to 
the  following  argument  in  the  brief  for  Mc- 
Causlin  (page  237) :  "A  tax  deed  is  not  sub- 
stantially in  the  form  required  by  statute 
when  It  omits  any  averment  therein  required. 
The  phraseology  may  be  changed  In  many  re- 
spect without  substantially  changing  the 
(form,  provided  equivalent  averments  are  in- 
serted ;  but  when  the  fact  to  be  required  to 
be  inserted  is  omitted,  it  loses  a  part  of  the 
substance.  If  courts  can  dispense  with  one 
requirement  they  can,  with  equal  propriety, 
dispense  with  another,  which  they  may  think 
the  Legislature  has  unwisely  or  unnecessarily 
required,  and  thus  by  gradual  steps  assume 
the  entire  legislative  powers  upon  the  sub- 
ject" 

In  the  case  of  Morrill  v.  Douglass,  14  Kan. 
293,  it  was  in  effect  held  that  whatever  Is 
ascertainable  by  a  mathematical  calculation 
from  data  furnished  by  the  law  and  the  deed 
is  as  clearly  shown  as  if  the  result  of  the 
calculation  were  stated.  Indeed  It  was  que- 
ried whether,  under  such  circumstances,  an 
erroneous  amount  inserted  In  the  deed  would 
vitiate  It,  the  true  sum  being  present  In  the 
data  for  the  calculation.  The  principle  of 
this  case  was  applied  in  the  case  of  Ful ling- 
ton  v.  Jobling,  76  Kan.  817,  88  Pac.  968 

In  the  case  of  Harris  v.  Outran,  82  Kan. 
680,  4  Pac.  1044,  the  tax  deed  recited  that 
the  land  was  sold  on  May  6,  1870,  "at  the 
sale  begun  and  publicly  held  on  the  first 
Tuesday  of  May,  1870."  The  first  Tuesday 
of  May,  1870,  was  May  8d,  and  May  6,  1870, 
fell  on  Friday.  In  denying  that  this  deed 
was  void  on  its  face,  the  court  said  that  the 
sale  made  on  May  6th  was  "obviously"  at  a 
sale  begun  and  publicly  held  on  the  first 
Tuesday  of  May  and  continued  to  May  6th. 

In  the  case  of  Mack  v.  Price,  85  Kan.  134, 
10  Pac.  621,  the  words  "of  the  sale"  were 
omitted  from  the  following  sentence  of  the 
statutory  form,  "at  an  adjourned  sale  of 
the  sale  begun,"  etc.,  the  recitation  being 
that  "the  treasurer  of  said  county  did  on 
the  15th  day  of  May,  1863,  by  virtue  of  the 
authority  in  him  vested  by  law  at  an  ad- 
journed sale  begun  and  publicly  held  on  the 
first  Tuesday  of  May,  1863,  expose  to  pub- 
lic sale,"  etc.  Also,  In  the  conclusion  of  the 
deed,  the  words  "by  virtue  of  authority 
aforesaid"  and  the  words  "the  official  seal 
of  said  county"  were  omitted  so  that  it  read 


as  follows:  "In  witness  whereof  I,  Charles 
W.  Rust,  county  clerk  aa  aforesaid,  have 
hereunto  subscribed  my  name,  and  affixed  my 
official  seal  on  this  7th  day  of  December, 
1869.  Oh  as.  W.  Rust,  County  Clerk."  From 
the  fact  that  the  deed  showed  an  adjourned 
sale  succeeding  the  first  Tuesday  of  May, 
1863,  the  court  concluded  that  the  sale  must 
of  necessity  have  been  an  adjourned  sale  of 
the  sale  begun  on  that  day.  Because  Charles 
W.  Rust  signed  the  deed  as  county  clerk,  it 
was  said  "my  official  seal"  evidently  refer- 
red to  his  official  seal  as  county  clerk,  and 
therefore  "the  official  seal  of  said  county"; 
and  the  substance  of  "by  virtue  of  authority 
aforesaid"  was  held  to  be  fully  expressed  in 
other  recitations,  considering  all  parts  of  the 
deed  together. 

In  discussing  another  subject  the  word 
"duly"  was  given  the  same  force  as  m  Mc- 
Causlln  v.  McGuire,  14  Kan.  234,  and  it  was 
held  the  words  "was  the  least  quantity  bid 
for"  should  be  omitted  in  deeds  based  upon 
sales  to  the  county.  The  court  also  referred 
at  length  to  the  fact  that  no  equities  exist- 
ed  In  favor  of  the  original  owner  who  had 
abandoned  the  land,  paid  no  taxes,  and  made 
no  effort  to  regain  possession,  for  20  years. 

In  the  case  of  Hell  v.  Redden,  38  Kan. 
255,  16  Pac.  743,  the  syllabus  reads  as  fol- 
lows: "A  tax  deed  Is  valid  upon  its  face, 
when  Its  only  irregularity  is  the  omission  of 
the  word  'remaining,'  where  It  should  be 
stated  that  the  land  is  offered  for  sale  for 
the  payment  of  the  taxes,  Interest  and  costs 
then  due  and  [remaining]  unpaid."  The  deed 
followed  the  statutory  form  in  all  respects 
except  the  one  noted,  and  the  court,  In  the 
opinion,  said:  "We  do  not  feel  inclined  to 
attempt  to  discover  a  distinction  between 
taxes,  eta,  then  due  and  unpaid  at  the  time 
of  offering  for  sale  and  the  taxes  then  re- 
maining due  and  unpaid,  while  at  the  same 
time  the  other  recitals  in  the  deed  are  full 
and  complete;  at  most,  it  was  but  an  Irreg- 
ularity that  certainly  ought  not  to  be  re- 
garded as  a  defect  that  could  be  raised  after 
the  five  years  contemplated  by  the  statute 
have  passed." 

In  the  case  of  Sanger  v.  Rice,  43  Kan.  680, 
23  Pac.  633,  the  tax  deed  stated  that  "the 
said  county  of  Bourbon  did,  on  the  15th  day 
of  September,  A.  D.  1881,  duly  assign  the 
certificate  of  sale,"  etc.,  the  sale  having  been 
made  to  the  county.  The  law  and  the  stat- 
utory form  contemplate  an  assignment  by  the 
county  clerk.  The  court  said  that  the  deed 
showed  by  necessary  implication  that  the 
tax  certificate  was  assigned  by  the  county 
clerk,  because  it  could  not  be  duly  assigned 
by  Bourbon  county  unless  It  was  assigned  by 
the  county  clerk.  The  deed  In  this  case  hav- 
ing been  of  record  more  than  five  years  be- 
fore it  was  attacked  the  court  said:  "Ordi- 
narily, tax  deeds  should  be  strictly  constru- 
ed, but  under  the  circumstances  of  this  case 
we  think  the  present  tax  deed  ought  to  be 
liberally  construed  for  the  purpose  of  op- 
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holding  and  enforcing  It"  The  rule  that 
public  officers  are  always  presumed  to  do 
their  duty  was  also  Invoked. 

In  the  case  of  Douglass  v.  Bishop,  46  Kan, 
200,  25  Pac  628,  10  L.  R.  A.  857,  the  opinion 
reads:  "In  the  certificate  of  acknowledg- 
ment to  the  tax  deed,  under  which  H.  P. 
Bishop  claims,  the  words  'in  and  for  said 
county*  were  omitted.  The  question  pre- 
sented Is  whether  this  omission  renders  the 
deed  Invalid.  We  think  not  The  caption 
■hows  that  the  acknowledgment  was  taken  In 
Jackson  county,  and  In  this  state,  and  the 
certificate  also  shows  that  the  tax  deed  was 
assigned  by  E.  D.  Rose,  the  county  clerk  of 
Jackson  county  in  this  state,  and  that  as 
such  clerk  he  appeared  before  W.  8.  Hoaglin, 
a  justice  of  the  peace,  in  Jackson  county  and 
the  state  of  Kansas,  and  acknowledged  the 
execution  of  the  tax  deed,  as  clerk  of  Jack- 
son county,  In  this  state,  for  the  purpose 
therein  expressed.  We  think  that,  even  in 
the  absence  of  the  words  'in  and  for  said 
■county,'  the  presumption  Is  that  W.  S.  Hoag- 
lln exercised  his  functions  as  a  justice  of 
the  peace  within  his  Jurisdiction,  that  Is, 
within  his  township,  in  the  county  of  Jack- 
son and  state  of  Kansas."  This  decision  was 
adhered  to  In  the  case  of  Douglas  v.  Car- 
mean,  49  Kan  674,  31  Pac  871. 

In  the  case  of  Neenan  t.  White,  50  Kan. 
639,  82  Pac.  381,  the  deed  contained  the  fol- 
lowing recital :  "And  whereas,  the  said  J.  J. 
Locker  did,  on  the  10th  day  of  June,  A.  D. 
1869,  duly  assign  the  certificate  of  the  sale 
of  the  property  as  aforesaid,  and  all  his 
right,  title  and  Interest  to  said  property,  to 
8aml.  Gard,  of  the  county  of  Atchison  and 
state  of  Kansas;  and  whereas,  Hugh  D. 
Fisher,  administrator,  did,  on  the  17th  day 
of  December,  A.  D.  1869,  duly  assign  the 
certificate  of  the  sale  of  the  property  as  afore- 
said, and  all  his  tight,  title  and  interest  to 
said  property,  to  P.  L.  Hubbard,  of  the  coun- 
ty of  Atchison  and  state  of  Kansas."  It  was 
claimed  that  no  assignment  from  Gard  to 
Hubbard  was  shown.  The  court  held  that  the 
deed  was  entitled  to  a  liberal  interpretation, 
for  the  purpose  of  upholding  it  and  protecting 
tiie  equities  of  claimants  of  the  land  In  pos- 
session under  It  The  facts  implied  were  the 
death  of  Gard,  that  Fisher  was  the  adminis- 
trator of  Gard,  probate  proceedings  resulting 
In  the  appointment  of  Gard,  and  an  order 
authorizing  Gard  to  assign  the  certificate. 
True,  evidence  was  Introduced  on  the  trial 
In  the  district  court  showing  the  death  of 
Gard  and  the  appointment  of  Fisher  as  his 
-administrator,  but  the  decision,  which  sus- 
tained the  deed,  Is  apparently  rested  upon  the 
ground  stated,  the  question  being  if  the  deed 
was  void  on  its  face.  In  the  case  of  Morris 
t.  Bird,  71  Kan.  619,  81  Pac.  185,  however, 
It  was  held  that  a  clear  break  In  the  chain 
of  assignments  rendered  the  deed  there  un- 
der consideration  void  on  its  face. 

In  the  case  of  Penrose  v.  Cooper  (on  re- 
hearing) 71  Kan.  725,  84  Pac.  116,  express 


recitals  of  the  amount  for  which  the  land 
was  bid  off,  that  It  was  bid  off  for  the  county, 
and  that  separate  tracts  were  offered  for 
sale  separately,  were  omitted,  but  It  was 
held  that  the  substance  of  such  recitals  might 
be  supplied  by  Inferences  drawn  from  other 
statements  in  the  deed  liberally  construed  to 
that  end.  Following  this  case  It  waj  held 
In  Gibson  v.  Trlsler,  73  Kan.  397,  85  Pac  413, 
that  a  deed  left  no  room  for  doubt  that  the 
land  was  bid  off  for  the  county  although  the 
recital  to  that  effect  prescribed  by  the  statu- 
tory form  was  omitted.  The  same  ruling 
was  made  in  the  case  of  Fulllngton  v.  Jobllng, 
75  Kan.  817,  88  Pac  968. 

In  the  case  of  Ham  v.  Booth,  72  Kan.  429, 
83  Pac.  24,  the  legal  presumption  that  a  cor- 
poration resides  In  the  state  of  its  creation 
was  indulged  to  supply  the  omission  of  an 
express  recital  of  the  residence  of  an  assign- 
ment of  the  tax-sale  certificate.  As  a  part 
of  its  due  execution  a  tax  deed  must  bear 
the  seal  of  the  county.  Reed  v.  Morse,  51 
Kan.  141,  82  Pac.  900.  But  In  Clarke  v.  Til- 
den,  72  Kan.  574,  84  Pac.  189,  It  was  held 
that  the  presence  of  the  words  "seal  of  the 
county  clerk  of  Decatur  county,  Kansas,"  In 
the  center  of  the  seal  affixed  to  a  deed,  did 
not  overcome  other  Indications  that  the  In- 
strument was  properly  executed.  This  de- 
cision was  followed  In  Kruse  v.  Falrchild,  73 
Kan.  808,  86  Pac  303.  A  tax  deed  must  show 
upon  Its  face  the  time  of  the  sale  or  It  is 
void.  Haynes  v.  Heller,  12  Kan.  881.  In 
John  v.  Young,  74  Kan.  865,  86  Pac  295,  the 
blanks  In  the  statutory  form  "did  on  the 

 day  of  ,  A.  D.  189—"  were  not 

filled,  but  Immediately  following  the  blanks 
the  deed  recited  that  the  sale  was  begun  and 
held  on  the  first  Tuesday  of  September,  A.  D. 
1896.  The  court  declined  to  presume  that 
the  sale  extended  beyond  the  day  named,  or 
that  the  land  was  sold  on  any  other  day 
than  the  one  named,  and  held  that  the  time 
of  the  sale  was  indicated  with  substantial 
certainty. 

In  the  case  of  Havel  v.  Decatur  County 
Abstract  Co.  (Kan.)  91  Pac.  790,  the  blank* 
left  In  the  statutory  form  for  stating  the 
residence  of  the  assignee  of  the  tax-sale  cer- 
tificate were  not  filled.  It  was  held  that  the 
matter  Indicated  by  the  blanks  is  not  a  re 
cltal  In  the  proper  sense  of  the  term,  and 
may  be  omitted  without  prejudice  to  the 
landowner  and  without  vitiating  the  deed. 
This  decision  forecloses  any  possible  Infer- 
ence to  the  contrary  which  might  be  drawn 
from  a  casual  observation  made  by  the  writer 
of  the  opinion  In  the  case  of  Kruse  v.  Fair- 
child,  73  Kan.  308,  811,  85  Pac.  303.  When 
ever  In  stating  the  facts  with  reference  to  a 
tax  sale  words  of  the  statutory  form  which, 
under  the  circumstances,  are  Inappropriate, 
happen  to  be  retained  in  a  deed,  they  may  be 
rejected  as  surplusage.  Thompson  v.  Col- 
burn,  68  Kan.  819,  75  Pac.  508;  Clarke  v. 
Tllden,  72  Kan.  574,  84  Pac.  139;  Flke  v. 
Nagle,  74  Kan.  838,  85  Pac  948,  88  Pac  876. 
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Id  tbe  light  of  these  decisions  it  is  clear 
the  deed  involved  in  this  case  is  not  void  on 
its  face.  The  treasurer  could  not  expose  the 
land  to  public  sale,  as  the  deed  says  he  did, 
unless  such  sale  were  publicly  held.  To 
speak  of  a  private  sale  as  publicly  held  would 
involve  an  "extraordinary  and  unnatural  use 
of  language."  Haynes  v.  Heller.  Tbe  words 
'"no  person  bid"  contain  the  necessary  impli- 
cation that  the  land  "could  not  be  sold"  to 
a  private  bidder.  They  express  the  precise 
idea  to  be  conveyed  by  the  statutory  recital, 
and  are,  therefore,  "equally  good."  Bowman 
v.  Cockrlll.  The  recital  in  the  statutory 
form  that  the  county  clerk  "did  assign  the 
certificate  of  sale  of  said  property  and  all  the 
interest  of  said  county  in  said  property"  is 
not  the  statement  of  two  independent  facts, 
but  of  a  single  fact  with  its  legal  consequence. 
An  assignment  of  tbe  certificate  operates  as 
an  assignment  of  all  the  right,  title,  and 
interest  of  the  county,  and  an  assignment  of 
all  the  right,  title,  and  interest  of  the  county 
necessarily  involves  an  assignment  of  the  cer- 
tificate. A  recital  of  either  one  includes  the 
other.  Resides  this,  the  inference  regarding 
the  manner  in  which  the  title  and  interest  of 
the  county  was  assigned  is  strengthened  by 
the  use  In  the  deed  of  the  word  "duly."  True, 
the  county  clerk  exercises  a  naked  statutory 
power,  and  it  is  not  enough  that  he  state  his 
mere  conclusion  that  he  has  complied  with 
the  law.  The  deed  should  recite  facts  and 
not  opinions.  Duncan  v.  Gillette,  37  Kan. 
156,  14  Pac.  479.  But  under  the  rule  of 
liberal  Interpretation  which  must  be  applied 
to  all  tax  deeds  which  have  been  recorded 
for  five  years,  the  word  "duly"  frequently 
has  some  descriptive  force.  McCauslin  v. 
McGulre;  Mack  v.  Price;  Sanger  v.  Rice. 
Thus,  in  Sanger  v.  Rice  the  statement  that 
the  certificate  was  duly  assigned  by  the  coun- 
ty was  held  to  be  a  substantial  statement  of 
the  fact  that  the  assignment  by  the  county 
was  by  the  county  clerk.  So  here,  the  state- 
ment that  the  right,  title,  and  interest  of 
the  county  was  duly  assigned  Is  a  substan- 
tial statement  that  such  assignment  was  ac- 
complished by  an  assignment  of  the  certifi- 
cate of  sale.  In  the  Sanger  Case  the  agent 
was  indicated.  In  this  case  the  instrument 
is  indicated.  The  sale  having  been  made  to 
the  county,  the  words  "which  was  the  least 
quantity  bid  for"  are  surplusage  and  should 
be  disregarded. 

A  minor  question  presented  is  decided  ad- 
versely to  the  plaintiff  In  error,  because  the 
writings  exhibited  do  not  disclose  a  contract 
of  sale. 

The  judgment  of  the  district  court  is  af- 
firmed. 


(78  Kan.  221) 
MISSOURI  PAC.  RY.  CO.  v.  BENTLEY. 
(Supreme  Court  of  Kansas.    Dec.  7,  1907.) 

1.  Trial — Demukrer  to  Evidence — Waiver. 

Error  in  overruling  a  demurrer  to  evidence 
is  of  no  avail,  where  the  defendant,  instead  of 


standing  upon  the  demurrer,  offers  proof  which 
supplies  the  deficiencies  of  plaintiff's  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §  981.] 

2.  Master  and  Servant— Injury  to  Servant 
—Contributory  Negligence. 

A  track  repairer  who  omits  to  look  and  lis- 
ten for  approaching  trains  while  engaged  in  the 
line  of  his  duty  at  work  on  the  track  is  not 
necessarily  guilty  of  contributory  negligence  as 
a  matter  of  law.  Whether  such  omission  con- 
stitutes negligence  is  ordinarily  for  the  jury  to 
determine  under  all  the  circumstances. 

3.  Same— Instruction. 

In  an  action  for  damages  for  the  death  of  a 
railroad  employs  who  was  run  over  by  an  engine 
while  at  work  on  the  track,  where  there  is  no 
evidence  to  show  whether  he  looked  and  listened, 
an  instruction  that,  if  the  employes  in  charge 
of  the  engine  could  by  the  exercise  of  reasonable 
diligence  have  seen  the  deceased  on  the  track 
in  sufficient  time  to  have  stopped  the  engine 
and  thus  avoided  the  injury,  plaintiff  would  be 
entitled  to  recover  notwithstanding  the  deceased 
was  negligent  in  failing  to  see  the  approach  of 
the  engine,  is  erroneous.  In  view  of  the  other 
instructions  as  to  contributory  negligence  and 
the  special  findings  of  the  jury,  the  giving  of 
such  an  instruction  in  this  case  is  livid  not  to 
have  been  prejudicial  error. 

[Ed.  Note.-^For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  Si  1148-1161.] 

4.  Negligence  —  Contributory  Negligence 
— Instructions. 

An  instruction  which  leaves  the  impression 
upon  the  jury  that  the  defense  of  contributory 
negligence  must  fail,  unless  established  by  de- 
fendant's own  testimony,  is  erroneous.  An  in- 
struction open  to  this  objection  held  not  prejudi- 
cial for  reasons  stated  in  the  opinion. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Sumner  Coun- 
ty; C.  L.  Swarts,  Judge. 

Action  by  Paulina  Beutley  against  the 
Missouri  Pacific  Railway  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Affirmed. 

J.  H.  Richards  and  C.  E.  Benton  (C.  E. 
Eilliot,  of  counsel),  for  plaintiff  in  error.  W. 
T.  McBrlde  and  Ivan  D.  Rogers,  for  defend- 
ant In  error. 

PORTER,  J.  Plaintiff  recovered  judgment 
for  the  death  of  her  husband,  who  was  an 
employe  of  the  railroad  company.  Defend- 
ant brings  error. 

On  January  28,  1904,  Robert  T.  Bentley, 
a  track  repairer,  was  run  over  and  killed  by 
an  engine  and  tender  in  the  yards  of  the 
company  at  Couwiiy  Springs.  At  the  time 
of  the  accident,  the  railroad  company  main- 
tained at  Conway  Springs  a  roundhouse  sit- 
uated on  a  switch  leading  to  the  main  track, 
and  on  the  main  track  a  coal  chute  and  stor- 
age bins  where  engines  were  supplied  with 
coal.  The  chute  was  a  high,  covered  struc- 
ture, having  a  track  extending  through  the 
center,  equipped  with  pockets  In  which  vari- 
ous amounts  of  coal  were  placed  for  the  pur- 
pose of  dumping  the  same  into  the  tenders 
of  engines  when  needed.  The  main  track  ex- 
tended east  and  west,  and  the  chute  was  on 
the  north  side  of  this  track.  The  switch 
leading  to  the  roundhouse  joined  tbe  main 
track  at  a  point  750  feet  west  of  the  place 
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where  the  deceased  was  struck,  which  was 
on  the  main  track,  near  the  coal  chute.  For 
GOO  feet  west  of  this  place  the  track  was 
straight,  thence  curving  slightly  to  the  north. 
It  was  the  custom  each  morning  at  about 
8  o'clock  for  an  engine  to  leave  the  round- 
house, enter  the  main  track  at  the  switch, 
and  go  to  the  chute  for  coal.  After  entering 
the  main  track,  the  whistle  would  be  sound- 
ed, the  number  of  blasts  indicating  to  the  men 
at  the  chute  the  number  of  tons  of  coal  re- 
quired. Thereupon  one  of  the  men  In  charge 
at  the  chute  would  quit  his  work,  and  de- 
scend by  a  stairway  from  the  chute,  and  take 
a  position  in  front  of  the  pocket  containing 
the  required  amount  of  coal.  The  morning 
of  the  accident  was  cold,  with  a  strong  wind 
blowing  from  the  northwest.  The  engine  left 
the  roundhouse  In  charge  of  the  roundhouse 
foreman  and  a  hostler's  helper.  After  en- 
tering the  main  line,  it  started  east,  and  four 
blasts  of  the  whistle  were  sounded  as  a 
signal  for  the  amount  of  coal  required. 
Steam  was  cut  off,  and  the  engine  was  run- 
ning at  four  to  five  .  miles  an  hour.  The 
track  was  slightly  downgrade  to  the  place 
where  the  accident  occurred.  The  deceased 
had  been  at  work  that  morning  with  other 
employes  at  a  point  near  where  he  was 
struck.  The  foreman  was  not  with  them  at 
that  time.  There  was  some  difficulty  found 
in  tightening  one  of  the  bolts,  and  they  left 
this  place,  and  were  all  at  work  on  the  track, 
about  250  feet  west  of  the  chute,  when  the 
foreman  returned.  The  deceased  took  the 
foreman  back  to  the  former  place  to  show 
him  where  the  trouble  was,  and  the  testi- 
mony of  the  foreman,  who  was  a  witness 
for  defendant  is  that,  after  examining  the 
bolt,  he  directed  the  deceased  to  go  to  the 
hand  car.  which  stood  165  feet  east,  and  get 
a  track  chisel.  This  was  two  minutes  before 
the  accident  After  giving  the  order,  he 
turned  and  left  deceased  there,  and  never 
saw  him  again  alive.  The  foreman  was 
walking  along  the  track  250  feet  west  of 
where  he  left  the  deceased  when  the  engine 
passed  him  going  for  coal.  The  testimony 
showed  that  the  track  chisel  had  not  been 
taken  from  the  hand  car.  The  track  wrench, 
with  which  deceased  had  been  at  work,  was 
found  lying  north  of  the  rail  near  the  place 
where  the  bolt  was  out  and  some  spots  of 
blood  were  found  on  the  north  rail  a  few 
feet  east  of  the  same  place.  The  deceased 
was  not  seen  by  any  one  until  his  body  was 
discovered  under  the  engine  by  the  man  who 
had  left  the  coal  chute  upon  hearing  the 
signal  for  coal,  and  who  had  come  down  to 
the  ground  and  taken  a  position  at  one  of 
the  coal  pockets. 

It  is  contended  that  the  evidence  failed  to 
show  that  deceased  was  at  work  on  the  track 
at  the  time  he  was  struck;  that  the  infer- 
ence from  plaintiff's  testimony  is  that  de- 
ceased was  either  walking  upon  or  stepped 
upon  the  track  directly  in  front  of  the  ap- 
proaching engine,  and  was  therefore  guilty 


of  contributory  negligence.  It  is  argued  on 
these  grounds  that  the  court  should  have 
sustained  a  demurrer  to  the  evidence.  We 
think  there  was  sufficient  evidence  to  war- 
rant the  court  In  submitting  to  the  jury  the 
question  whether  the  deceased  was  at  work 
on  the  track,  and  also  whether  there  was 
contributory  negligence.  Defendant  not  only 
failed  to  stand  upon  the  demurrer,  but  of- 
fered proof  showing  that  the  deceased  had 
been  at  work  at  this  place  on  the  track  with- 
in two  minutes  of  the  time  he  was  struck, 
and  that  he  was  specially  interested  in  tight- 
ening the  bolt  there.  It  is  conceded  In  the 
brief  that  defendant's  testimony  "served  to 
clear  up  some  of  the  circumstances  surround- 
ing the  accident"  As  the  situation  of  the 
deceased  could  only  be  shown  by  circumstan- 
tial evidence,  we  think  defendant  supplied 
any  deficiency  there  might  have  been  in 
plaintiff's  proof,  and  is  not  in  position  to 
claim  error  in  overruling  the  demurrer.  Pine 
v.  Bank,  63  Kan.  462,  465,  65  Pac.  960; 
Woodmen  Circle  v.  Stretton,  68  Kan.  403,  75 
Pac.  472. 

In  answer  to  special  questions  the  Jury 
found  that  the  engine  was  running  at  from 
four  to  five  miles  an  hour;  that  no  other 
signal  was  given,  except  the  signal  for  coal, 
which  was  sounded  from  550  to  750  feet 
west  of  the  place  of  accident;  that  the  em- 
ployes in  charge  of  the  engine  failed  to  keep 
a  lookout,  and  never  saw  deceased;  that  he 
had  not  gone  after  the  chisel,  but  was  at 
work  on  the  track  at  a  point  about  40  feet 
west  of  the  coal  chute,  and  was  prevented 
from  hearing  the  approach  of  the  engine  by 
the  wind  blowing  about  the  coal  bins  and 
chute.  We  are  asked  to  say  that  as  a  mat- 
ter of  law  the  deceased  was  guilty  of  con- 
tributory negligence.  This  we  cannot  do. 
The  evidence,  though  circumstantial,  sup- 
ports the  finding  of  the  jury  that  he  was  at 
work  on  the  track  in  the  discharge  of  his 
duty.  True,  his  position  was  one  of  danger, 
but  whether  he  was  negligent  In  falling  to 
take  such  precautions  as  would  warn  him  of 
the  approach  of  the  engine  was  a  question 
for  the  jury  to  determine  under  the  circum- 
stances in  evidence.  Comstoek  v.  U.  P.  Ry. 
Co.,  56  Kan.  228,  42  Pac.  724.  The  same  de- 
gree of  diligence  Is  not  required  of  one  whose 
duty  compels  bis  presence  upon  the  track  as 
Is  required  from  a  traveler  about  to  cross. 
Omlnger  v.  N.  Y.  C.  &  Hudson  R.  R.  Co.,  4 
Hun  (N.  Y.)  150;  Goodfellow  v.  Boston, 
Hartford  &  Erie  Railroad  Company,  106 
Mass.  461;  Baltimore,  etc.,  R.  Co.  v.  Peter- 
son, 156  Ind.  364,  59  N.  E.  1044;  McMarshall 
v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  80  Iowa,  757, 
45  N.  W.  1065,  20  Am.  St  Rep.  445 ;  Jordan  v. 
Chicago,  St  P.,  M.  &  O.  Ry.  Co.,  58  Minn. 
8,  59  N.  W.  633,  49  Am.  St  Rep.  486;  Noo- 
nan  v.  N.  Y.  Cent.  &  H.  R.  R.  Co.,  62  Hun. 
618,  16  N.  Y.  Supp.  678;  St.  Louis.  I.  M. 
&  S.  Ry.  Co.  v.  Jackson,  78  Ark.  100,  93  S. 
W.  746,  6  L.  R.  A.  (N.  S.)  646;  Austin  v. 
Fitchburg  Railroad,  172  Mass.  484,  52  N.  E. 
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527;  Northern  Pacific  Railroad  v.  Everett, 
152  U.  S.  107,  14  Sup.  Ct.  474,  38  L.  Ed.  373 ; 
Shoner  v.  Pennsylvania  Company,  130  Ind. 
170,  28  N.  E.  616,  29  N.  E.  775 ;  2  Thompson's 
Commentaries  on  the  Law  of  Negligence,  § 
1756.  This  author  says,  in  reference  to  th« 
duty  of  track  repairers,  track  walkers,  anc 
similar  employes:  "As  a  general  rule,  It  is 
not  contributory  negligence  as  a  matter  of 
law  for  a  person  so  employed  not  to  be  on  a 
constant  lookout  for  approaching  trains."  A 
fair  statement  of  the  law  is  that  the  employe 
must  exercise  such  care  as  the  danger  of  his 
surroundings  would  suggest  to  a  man  of  ordi- 
nary prudence  and  caution  ;  and  It  is  ob- 
vious that  conduct  which  would  be  negligent 
on  the  part  of  one  who  is  about  to  cross  a 
railroad  track,  though  an  employe  at  work  in 
the  yards,  might  not  constitute  negligence  on 
the  part  of  one  whose  duty  requires  him  to 
remain  upon  the  track.  Dyerson  v.  Railroad 
Co.,  74  Kan.  528,  87  Pac.  680,  7  L.  R.  A.  (N. 
S.)  132.  "Nor  does  the  principle  apply  to 
employes  whose  duties  require  their  pres- 
ence upon  the  track,  the  performance  of 
which  duties  necessarily  precludes  their  pay- 
ing the  strictest  attention  to  the  approach  of 
trains."  23  A.  &  E.  Enc.  of  Law,  768.  In 
the  case  cited,  supra  (Baltimore,  etc.,  R.  Co. 
v.  Peterson.  Adm'r),  the  following  language 
is  used:  "The  mere  fact  that  a  track  re- 
pairer omits  to  look  and  listen  for  approach- 
ing trains  while  engaged  in  the  line  of  his 
duty  on  the  track  does  not  render  him  guilty 
of  contributory  negligence  as  a  matter  of 
law ;  the  question  whether  such  omission 
constitutes  negligence  being  for  the  jury.'' 
From  what  has  been  said  it  Is  manifest  that 
the  court  properly  refused  the  request  for  a 
peremptory  instruction  to  find  for  defendant. 

Complaint  is  made  of  the  refusal  to  give 
a  number  of  other  Instructions  asked ;  but 
the  propositions  involved  therein  appear  to 
have  been  fully  covered  in  the  instructions 
given.  Two  of  the  instructions  given  require 
comment.  Instruction  No.  9  told  the  Jury 
that,  if  the  employe  In  charge  of  the  engine 
could,  by  the  exercise  of  reasonable  diligence, 
have  seen  the  deceased  on  the  track  In  sum 
eient  time  to  have  stopped  the  engine,  ant 
thus  avoided  the  injury,  plaintiff  would  be 
entitled  to  recover  notwithstanding  the  de- 
ceased was  negligent  in  failing  to  discover 
the  approach  of  the  engine.  In  other  words, 
It  Informed  the  Jury  that  plaintiff  might  re- 
cover notwithstanding  the  negligence  of  the 
deceased  was  of  the  same  character  as  the 
negligence  of  the  man  in  charge  of  the  en- 
gine, or  even  if  his  negligence  was  of  a  high- 
er degree  than  that  of  the  other  employe. 
It  Is  said  In  the  brief  that  this  Instruction 
follows  the  law  declared  In  Railway  Co.  v. 
Arnold,  67  Kan.  260,  72  Pac.  857.  But  the 
doctrine  of  "the  last  clear  chance"  obviously 
has  no  application  to  the  facts  of  this  case. 
There  was  no  evidence  showing  when  the 
negligence  of  Bentley  ceased,  if  lie  were  neg- 
ligent, nor  was  there  any  evidence  to  show 


that,  after  It  ceased,  the  negligence  of  de- 
fendant continued.  In  Dyerson  v.  Railroad 
Co.,  supra,  Mr.  Justice  Mason,  in  comment- 
ing upon  Railway  Co.  v.  Arnold,  supra,  and 
the  doctrine  of  "the  last  clear  chance"  as 
stated  in  20  American  and  English  Encyclo- 
pedia of  Law,  137,  used  the  following  lan- 
guage: "This  may  be  accepted  as  a  correct 
statement  of  a  principle  of  universal  applica- 
tion, according  with  both  reason  and  author- 
ity, provided  the  words  'after  Its  occurrence' 
be  Interpreted  to  mean  after  the  person  con- 
cerned had  ceased  to  be  negligent.  The  rule 
that,  under  the  circumstances  stated,  the 
neglect  of  one  party  to  discover  the  omission 
of  the  other  is  to  be  held  to  be  the  sole  prox- 
imate cause  of  a  resulting  Injury  is  not  an 
arbitrary,  but  a  reasonable,  one.  The  test  is : 
What  wrongful  conduct  occasioning  an  In- 
jury was  in  operation  at  the  very  moment  it 
occurred  or  became  inevitable?  If  Just  be- 
fore the  climax  only  one  party  had  the  pow- 
er to  prevent  the  catastrophe,  and  he  neg- 
lected to  use  it,  the  legal  responsibility  is  his 
alone.  If,  however,  each  had  such  power, 
and  each  neglected  to  use  It,  then  their  negli- 
gence was  concurrent  and  neither  can  re- 
cover against  the  other."  The  opinion  fur- 
tlier  quotes  the  following  extract  from  vol- 
ume 2  of  the  Supplement  to  the  American  and 
English  Encyclopedia  of  Law,  p.  64:  "'This 
so-called  exception  to  the  rule  of  contribu- 
tory negligence  (I.  e.,  the  doctrine  of  "the 
last  clear  chance")  will  not  be  extended  to 
cases  where  the  plaintiff's  own  negligence  ex- 
tended up  to  and  actually  contributed  to  the 
Injury-  To  warrant  Its  application,  there 
must  have  been  some  new  breach  of  duty  on 
the  part  of  the  defendant  subsequent  to  the 
plaintiff's  negligence.'  "  The  instruction  was 
erroneous  as  applied  to  the  facts  of  this 
case,  but  we  are  unable  to  say  that  it  was 
prejudicial  in  view  of  the  other  instructions 
as  to  contributory  negligence,  and  especially 
In  view  of  the  findings  of  the  Jury.  In  sub- 
stance, to  the  effect  that  Bentley  was  not 
negligent  In  falling  to  discover  the  approach 
of  the  engine.  The  Jury  found  that  he  was 
engaged  at  work  on  the  track,  and  did  not 
hear  the  whistle  or  the  approach  of  the  en- 
gine on  account  of  being  "busy  at  work."  and 
the  wind  whistling  through,  around,  and  un- 
der the  coal  bins.  If  he  was  not  negligent 
at  all,  the  Instruction  had  no  application, 
and  must  be  held  to  have  had  no  effect  upon 
the  general  verdict. 

Instruction  No.  14  was  as  follows:  "The 
burden  of  proof  is  uprm  the  defendant  to 
show  negligence  upon  the  part  of  the  deceas- 
ed, Robert  T.  Bentley.  which  contributed  to 
his  death."  An  instruction  very  similar, 
though  slightly  different  in  language,  was 
held  to  l>e  reversible  error  In  Railway  Co.  v. 
Merrill.  61  Kan.  671,  60  Pac.  819.  because  It 
left  the  impression  upon  the  jury  that  the 
defense  of  contributory  negligence  must  fail, 
unless  established  by  defendant's  own  tes- 
timony.   In  that  case  plaintiff  was  a  wit- 
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new,  and  testified  at  great  length  In  respect 
of  his  actions  and  conduct  at  the  time  he  re- 
ceived the  injury.  There  was  much  room  in 
that  case  for  the  Jury  to  be  misled  by  the 
instruction.  In  Railroad  Co.  v.  Johnson,  74 
Kan.  83,  86  Pac.  156,  we  refused  to  extend 
the  doctrine  of  Railway  Co.  v.  Merrill  to  a 
case  where  there  was  no  evidence  offered  by 
plaintiff  which  showed  contributory  negli- 
gence, and  where  the  Jury  could  not  have 
been  misled.  In  the  present  case  It  is  dif- 
ficult to  see  how  the  instruction  could  have 
prejudiced  defendant.  There  was  no  sharp 
conflict  between  the  evidence  of  plaintiff  and 
that  of  defendant  on  this  proposition.  No  per- 
son saw  the  deceased  immediately  before  the 
accident,  and  neither  the  evidence  of  plaintiff 
nor  that  offered  by  defendant  told  the  Jury 
what  his  conduct  was.  The  evidence  of  both 
practically  left  him  at  work  on  the  track  a 
very  short  space  of  time  before  the  accident 
The  presumption  Is  that  he  failed  to  see  or 
hear  the  approach  of  the  engine.  Whether 
he  was  negligent  In  this  is  a  matter  of  infer- 
ence arising  from  all  the  circumstances,  aid- 
ed by  natural  presumptions.  In  other  words, 
if  the  Instruction  had  been  qualified  as  it 
should  have  been,  and  the  Jury  had  been  told 
that  they  might  find  from  the  evidence  of 
plaintiff  alone  that  deceased  was  guilty  of 
Contributory  negligence,  the  result  must  have 
been  the  same.  The  fact  could  only  be  de- 
termined from  all  the  circumstances  by  Infer- 
ences and  presumptions;  and  the  circum- 
stances shown  by  plaintiff  did  not  differ  from 
those  shown  by  defendant.  The  Jury  were 
quite  fully  instructed  as  to  what  would  con- 
stitute contributory  negligence  of  the  deceas- 
ed and  prevent  a  recovery  by  plaintiff,  and 
were  expressly  told  In  Instruction  No.  8  to 
consider  all  the  evidence  In  the  case  in  deter- 
mining this  question. 

For  these  reasons,  we  are  not  inclined  to 
reverse  the  Judgment  for  the  errors  in  these 
two  Instructions.  The  case  was  otherwise 
fairly  tried.  There  is  evidence  to  support 
the  verdict  and  special  findings,  and  the  Judg- 
ment must  be  affirmed. 


(76  Kan.  836) 

ST.  LOUIS  &  S.  F.  R.  CO.  v.  MORRIS. 
(Supreme  Court  of  Kansas.   Dec  7,  1907.) 

1.  Master  and  Servant— Injury  to  Servant 
—Appliances. 

Where  the  rules  of  a  railroad  company  re- 
quire the  employes  in  ease  of  danger  to  the  com- 
pany's property  to  unite  to  protect  it,  and 
where,  in  a  case  of  apparent  danger  to  such 
property,  a  conductor  orders  his  brakeman  to 
stop  n  moving  car  from  which  such  danger  by 
an  impending  collision  with  a  pile  driver  may  be 
fairly  anticipated,  the  brakeman,  if  he  has  no 
knowledge  or  notice  to  the  contrary,  may  act 
upon  ihe  assumption  that  such  car  is  furnished 
with  the  ordinary  and  proper  appliances  for  the 
safetv  of  employes  in  performing  their  duties. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  31,  Master  and  Servant,  §?  675-677.] 

2.  Same — Contributory  Negligence. 

Where  a  master  orders  a  servant  into  a 
situation  of  danger,  and  in  obeying  the  command 


the  servant  is  injured,  he  will  not  be  charged 
with  contributory  negligence  or  with  an  as- 
sumption of  the  risk,  unless  the  danger  was  so 
glaring  that  no  prudent  man  would  have  en- 
countered it.  even  under  such  orders,  provided  he 
acts  with  reasonable  prudence  in  executing  such 
orders. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §§  648-651,  778- 
788.1 

3.  Same— Evidence. 

Whether  the  hazard  is  so  great  that  a  rea- 
sonably prudent  man  would  not  undertake  the 
service  required,  and  whether,  when  undertaken, 
the  employe  proceeded  with  reasonable  care,  are, 
where  the  evidence  is  conflicting  as  in  this  case, 
questions  of  fact  for  a  jury,  and  the  finding  of 
a  jury  thereon,  where  proper  instructions  were 
given,  must  be  sustained. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §  1129;  vol.  3, 
Appeal  and  Error,  §§  3935-3937.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Sedgwick  Coun- 
ty; Thos.  C.  Wilson,  Judge. 

Action  by  H.  J.  Morris  against  the  St  Louis 
&  San  Francisco  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror. Affirmed. 

The  plaintiff  In  the  district  court,  H.  J. 
Morris,  suffered  personal  injuries  causing  the 
loss  of  his  leg  below  the  knee.  The  action 
was  for  damages  for  the  injury.  He  alleged 
negligence  on  the  part  of  the  defendant  com- 
pany as  follows:  "In  failing  to  provide  suit- 
able handholds  and  brakes  and  apparatus  on 
the  car  which  he  was  directed  to  handle, 

*  *  •  and  in  carelessly  handling  said  cars 
and  sending  plaintiff  to  a  place  of  danger, 
and  requiring  him  to  act  In  an  emergency 
without  warning  and  without  taking  proper 
precaution  against  injuring  him;  *  *  * 
that  paragraph  5  of  the  general  rules  of  the 
Frisco  System  provided,  'in  case  of  danger  to 
the  company's  property,  employes  must  unite 
to  protect  It' ;  *  *  *  that  punishment  was 
provided  for  servants  disobeying  said  rule: 

*  *  •  that  the  plaintiff  undertook  to  stop 
the  moving  car  in  question  in  accordance 
with,  and  in  obedience  to,  said  rules,  and  in 
accordance  with  bis  general  duties  as  brake- 
man,  and  with  the  direction  of  the  conductor 
of  his  train;  •  *  *  that  the  car  which 
plaintiff  tried  to  stop  was  a  freight  car,  which 
was  then  and  there  in  use  by  the  work  crew 
in  charge  thereof,  and  Baid  car  was  without 
any  proper  handholds,  brakes,  or  appliances 
usual  and  necessary  for  use  by  brakemen  In 
handling,  controlling,  or  stopping  such  car; 
that  the  hand  brake  had  been  removed  there- 
from and  no  air  brake  was  accessible  or  avail- 
able, and  plaintiff  first  ascertained  these  facts 
when  he  reached  the  end  of  the  car  for  the  pur- 
pose of  applying  the  brakes.  •  *  •  Plain- 
tiff says  that  if  the  handholds  or  the  brake 
itself  had  been  on  said  car,  In  proper  condi- 
tion, he  could  have  held  the  same  and  stop- 
ped the  car.  and  saved  himself,  as  well  as  de- 
fendant's property,  from  Injury."  The  plain- 
tiff was  a  brakeman  on  the  local  freight  train 
of  the  defendant  railroad  company  running 
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from  Wichita  to  Ellsworth.  This  train  was 
standing  on  the  main  track  at  Burton,  while 
the  track  in  iront  or  to  the  north  was  being 
cleared  of  flat  cars,  part  of  a  work  train  con- 
sisting of  a  pile  driver  and  accompanying  tool 
cars  and  flat  cars  used  in  carrying  piles.  The 
pile  driver  and  two  tool  cars  stood  on  the 
side  track  West  of  the  local  train,  and  about 
two  or  three  car  lengths  south  of  the  engine 
of  the  latter.  The  engine  of  the  work  train 
was  shoving  a  flat  car  from  the  main  track 
about  400  feet  north  of  the  pile  driver  to  the 
side  track.  The  pile  driver  stood  on  this 
side  track  with  the  leads  or  guides  in  front, 
so  that  a  car  coming  down  the  track  from 
the  north,  if  not  stopped,  would  collide  with 
these  guides,  and  might  injure  the  pile  driver. 
On  the  west  side  of  the  side  track,  and  Just 
north  of  the  pile  driver,  were  piles  to  be 
loaded  on  the  flat  cars.  When  the  engine  had 
pushed  the  flat  car  past  the  connecting  switch, 
and  upon  the  side  track,  it  was  cut  off  by 
order  of  the  conductor,  and  the  car  was  left 
to  roll  down  the  track — there  being  a  slight 
downgrade  there — towards  the  guides  of  the 
pile  driver.  As  the  car  passed  by  the  side  of 
the  local  train,  the  conductor  and  a  brake- 
man  of  that  train  were  walking  along  with 
it  and  on  the  east  side  of  the  moving  car, 
thrusting  blocks  under  the  wheels  endeavor- 
ing thereby  to  stop  it,  but  apparently  without 
success.  It  was  moving  at  the  rate  of  about 
four  miles  per  hour.  The  plaintiff,  Morris, 
passed  around  in  front  from  the  east  side  of 
the  engine  of  the  local  train  to  the  west  side. 
As  to  what  then  occurred  he  testified  as  fol- 
lows: "Just  as  I  got  there,  I  saw  somebody 
about  the  car.  Somebody  had  lost  control  of 
it,  and  was  trying  to  stop  it  with  chunks,  and 
my  conductor  said,  "For  God's  sake,  stop  that 
car.'  It  was  going  towards  the  guides  on  the 
pile  driver.  I  ran  over.  I  thought  the  brake 
was  laying  down  on  the  car,  as  they  often 
do  on  flat  cars,  and,  when  I  got  around  the 
end,  I  turned  and  grabbed  for  the  brake. 
There  was  no  brake,  and  I  grabbed  for  the 
handhold,  and  there  was  no  handhold,  and  I 
grabbed  the  chain,  and  it  was  still  fastened 
to  the  brake  rod,  but  disengaged .  from  the 
lever,  and  it  came  all  at  once  and  I  fell,  and 
scrambled  along  a  few  feet,  and  I  fell  and 
caught  this  leg  and  crushed  it  right  across 
there."  The  brake  staff  had  been  removed 
for  convenience  it  seems  in  loading  piles,  and 
this  was  known  to  the  conductor.  The  hand- 
hold had  been  broken  off  or  removed  in  some 
way,  but  when  the  evidence  does  not  show. 
There  was  an  uncoupling  rod  with  pin  lever 
on  that  end  of  the  car.  The  car  was  stopped 
immediately  after  the  plaintiff  was  Injured. 
The  cries  of  the  plaintiff  attracted  the  atten- 
tion of  the  trainmen,  who  found  him  Just 
outside  of  the  west  rail,  having  pulled  back 
the  mangled  leg  before  the  second  wheel  could 
reach  it.  It  appears  that  upon  a  former  trial 
the  plaintiff  had  testified  that  it  was  his  pur- 
pose to  steady  himself  by  the  handhold  with 
one  hand,  and  try  to  stop  the  car  by  pulling 


on  the  chain  with  the  other,  when,  the  chain 
coming  "all  at  once,"  he  stumbled  and  fell. 
On  this  trial  on  cross-examination  he  ad- 
mitted that  he  had  so  testified,  and  that  in 
taking  hold  of  the  chain  he  thought  be  could 
assist  In  stopping  the  car  in  that  way;  that 
it  naturally  came  Into  his  mind  to  do  so; 
and  that  he  was  walking  backward,  pulling  the 
chain,  when  he  so  stumbled  and  fell.  In  fur- 
ther explanation  of  the  occurrence  the  plain- 
tiff testified:  "Q.  Now,  why  did  you  go  In 
to  stop  that  car?  A.  Well,  the  rules  demand 
that  I  should  protect  the  company's  property 
in  case  of  danger  to  it,  and  my  conductor  or- 
dered me  to  do  so.  Q.  What  property  were 
you  seeking  to  protect?  A.  Company's  prop- 
erty. Q.  What  property?  A.  The  pile  driv- 
er, in  particular.  Q.  What  use  did  you  seek 
to  make  of  this  handhold  when  you  grabbed 
for  It?  A.  To  steady  myself.  Q.  In  what 
way?  A.  Well,  just  to  keep  from — that  Is 
what  that  is  naturally  therefor.  Q.  What  is 
a  handhold  for?  A  For  that  purpose,  to 
steady  yourself  and  to  protect  you  from  fall- 
ing underneath  the  cars.  Q.  And  working  be- 
tween the  cars?  A.  And  working  between  the 
cars.  Q.  Well,  if  there  had  been  a  handhold 
there,  after  you  found  there  was  no  brake, 
what  use  could  you  have  made  of  that  hand- 
hold?  A.  Could  have  held  myself  up  easily. 

*  *  •  A.  No;  I  got  clear  across  the  track 
and  came  up  to  the  car,  could  see  that  the 
brake  wasn't  there  just  as  I  turned  around 
and  saw  the  beam  there.  It  all  came  to  me 
all  at  once.  In  looking  for  the  brake  staff, 
there  the  car  came  up  to  me,  and  I  grabbed 
for  what  was  there.  No  grab  Iron  and  no 
brake  staff.  *  •  •  A.  When  I  ran  around 
the  car,  the  first  thing  I  looked  for  was  the 
wheel  on  the  outside  of  the  end  of  the  car, 
saw  the  wheel  was  not  there,  and  naturally 
my  eye  would  glance  on  toward  the  Injured 
part  of  the  car  to  see  what  the  rest  of  the  de- 
fects was,  and,  when  it  got  closer  up,  I  grab- 
bed for  the  grab  iron.  Q.  You  had  consider- 
ed when  you  went  there,  whether  the  grab 
iron  was  there?  A.  I  was  considering  It  In 
the  impulse  grabbed  for  the  brake  wheel. 
Grabbed  for  that;  naturally  would  be  the 
first  thing  that  stuck  out  from  the  car.  I 
glanced,  and  it  was  not  there,  and  glanced 
along  where  the  brake  staff  would  have  been 
laid,  and  seen  the  brake  staff  completely  gone, 
and,  as  the  car  came  up  to  me,  I  grabbed  for 
the  grab  iron,  and  it  was  gone  too,  and  the 
first  thing  my  hand  fell  on  was  the  chain. 

*  *  •  Q.  You  did  not  attempt  to  step  west 
of  the  car?  A.  Well,  I  attempted  to  shove 
myself  away  from  the  car.  Q.  How  much? 
A.  Of  course,  the  car  coming  toward  me  noth- 
ing there  to  get  hold  of  to  spring  against  to 
get  away,  any  more  than  putting  your  band 
against  a  flat  surface  and  shove  yourself  side- 
ways from  It.  *  *  *  Q.  You  say  you  lost 
your  balance?  A.  Yes,  sir.  Q.  How  did  you 
rome  to  lose  your  balance?  A.  Naturally, 
when  you  come  to  the  car,  you  take  hold 
of  the  grab  Iron.   There  was  no  grab  Iron 
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there,  and  I  grabbed  bold  of  the  chain,  and 
In  order  to  use  the  chain  to  steady  me,  and  lost 
my  balance  for  the  reason  that  the  chain 
came  all  at  once,  and  I  fell  down.  Could 
probably  have  steadied  myself  much  better  if 
I  hadn't  grabbed  hold  of  the  chain,  if  I  had 
thrown  my  hand  against  the  car  or  some- 
thing; but  grabbed  hold  of  the  chain,  and 
the  whole  chain  coming — the  whole  thing  be- 
ing disconnected  was  really  what  lost  my 
balance.  Q.  Is  that  the  way  you  lost  your 
balance?  A.  It  is.  Q.  Cannot  tell  Just  how 
you  lost  your  balance?  A.  Yes,  sir.  I  grab- 
bed the  chain  to  steady  myself.  *  *  •  Q. 
If  that  brake  wheel  had  been  bent  down, 
would  not  the  brake  wheel  have  been  west  of 
the  west  line  of  the  car?  A.  A  few  inches. 
Tes,  sir.  Q.  Three  inches  west  of  the  west 
alignment  of  the  car?  A.  Yes,  sir.  Q.  And 
to  attempt  to  turn  that  brake  wheel  for  the 
purpose  of  winding  the  brake  chain  and  set- 
ting the  brake  shoes  on  the  wheels  upon  it 
properly,  and  so  as  to  take  hold  of  the  brake 
wheel  with  both  hands  to  turn  it?  A.  That 
Is  probably  true ;  but  there  was  piling  laying 
outside  the  rail,  so  I  could  not  walk  along 
this  piling  and  do  that."  The  plaintiff  no- 
ticed that  the  brake  staff  was  not  standing 
when  he  started  around  the  car,  but  sup- 
posed that  he  would  find  It  laying  down.  He 
had  been  in  railroad  service  about  ten  years 
— three  years  as  brakeinan.  The  conductor, 
Sheuerhoff,  testified  that  he  did  not  give  the 
order  to  stop  the  car,  and  the  conductor  and 
the  brakeinan  of  the  work  train  testified  that 
they  did  not  hear  such  an  order  given,  and 
the  brakeinan  at  the  front  wheels  testified 
that  he  did  not  remember  such  an  order.  The 
conductor  of  the  work  train,  and  the  plain- 
tiff's fellow  brakeman,  testified  that  the  plain- 
tiff said,  when  they  went  to  him  after  the 
injury,  in  response  to  an  inquiry,  that  he  had 
climbed  on  the  brake  beam,  pulled  the  brake 
chain,  and  slipped  and  fell.  The  fireman  of 
the  local  train  said  that,  looking  out  of  his 
cab  window,  he  saw  him  climb  on  the  car, 
pull  the  chain,  and  fall  off.  On  the  other 
hand,  the  brakeman  who  was  at  the  front 
wheels  on  the  opposite  side  of  the  car,  and 
nearest  to  him  said  that  plaintiff  did  not  ride 
the  brake  beam,  adding:  "I  do  not  think 
that  he  did." 

The  jury  found  for  the  plaintiff,  assessing 
his  damages  at  $2,000,  and  returned  the  fol- 
lowing findings:  "Q.  1.  When  plaintiff  firs* 
discovered  the  absence  of  the  brake  staff 
from  the  car,  had  he  approached  so  near  to 
the  moving  car  that  he  could  not  safely  at- 
tempt to  get  away  from  the  car?  A.  Yes; 
could  attempt,  but  not  safely.  Q.  2.  When 
the  plaintiff  discovered  the  absence  of  the 
brake  staff  from  the  moving  car,  was  the  car 
moving  more  rapidly  than  plaintiff  could 
walk?  A.  Yes:  in  his  position.  Q.  3.  When 
the  plaintiff  discovered  the  absence  of  the 
brake  staff  from  the  moving  car,  did  he  at- 
tempt to  get  away  from  the  car?  A.  Yes. 
Q.4.  If  the  foregoing  question  three  is  an- 


swered In  the  affirmative,  then  state  In  what 
manner  the  plaintiff  attempted  to  get  away 
from  the  car.  A.  By  grabbing  for  handhold 
to  steady  himself.  Q.  5.  When  plaintiff  dis- 
covered the  absence  of  the  brake  staff  from 
the  moving  car,  what  distance  was  the  car 
from  the  pile  driver  as  near  as  you  can  de- 
termine from  the  evidence?  A.  40  to  50  feet. 
Q.  6.  When  plaintiff  discovered  the  absence 
of  the  brake  staff  from  the  moving  car,  did 
he  take  hold,  of  the  brake  chain  with  his 
hand?  A.  Yes;  to  steady  himself.  Q.  7. 
When  plaintiff  discovered  the  absence  of  the 
brake  staff  from  the  moving  car,  did  he  take 
hold  of  the  brake  chain,  and  pull  it?  A.  Yes. 
Q.  8.  After  plaintiff  discovered  the  absence 
of  the  brake  staff  from  the  moving  car,  did  he 
take  hold  of  the  brake  chain  Intending  to  pull 
the  chain  while  moving  along  In  front  of  the 
car.  A.  No ;  to  steady  himself.  Q.  9.  When 
plaintiff  took  hold  of  the  brake  chain,  did  he 
at  the  same  time  discover  that  the  handhold 
was  not  on  the  car?  A.  Yes;  at  the  same 
time.  Q.  10.  When  plaintiff  pulled  the  brake 
chain,  had  he  looked  to  see  whether  or  not 
the  handhold  was  on  the  car?  A.  Yes;  at 
the  same  time.  Q.  11.  Did  plaintiff  loose  his 
balance  when  he  pulled  on  the  brake  chain? 
A.  No  ;  previous  to  that  time.  Q.  12.  When 
plaintiff  lost  his  balance,  did  he  struggle  to 
protect  himself  from  falling  In  front  of  the 
car?  A.  Yes.  Q.  13.  Did  plaintiff  fall  In 
front  of  the  car  while  struggling  to  protect 
himself  from  such  fall  after  be  had  pulled 
the  brake  chain?   A.  Yes." 

A  motion  for  judgment  for  the  defendant 
on  the  findings  was  overruled.  Also  a  mo- 
tion for  a  new  trial.  The  company  assigns 
error  upon  these  rulings ;  also  upon  the  refus- 
al of  the  court  to  give  the  following  instruc- 
tion: "The  jury  are  instructed  that,  in  or- 
der to  justify  a  finding  in  this  case  against 
the  defendant  that  It  was  negligence  to  omit 
having  a  handhold  in  the  usual  place  on  the 
end  of  the  car  when  plaintiff  attempted  to 
stop  said  car,  it  must  appear  from  the  evi- 
dence to  the  satisfaction  of  the  Jury ;  (a)  that 
it  was  bound  to  anticipate  that  its  trainmen 
would  seek  to  stop  such  a  car  by  the  use  of 
the  means  adopted  by  the  plaintiff  In  this 
case;  (b)  and  that  it  was  necessary  that  a 

■imlbold  be  provided  In  the  usual  place  on 
the  end  of  the  car  in  order  to  protect  such 
employe  from  injury  while  attempting  to  stop 
the  car  by  such  means ;  (c)  and  that  It  would 
be  dangerous  to  attempt  to  stop  the  car  by 
the  use  of  such  means  without  such  hand- 
hold or  some  equivalent  device  being  pro- 
vided at  the  usual  place  of  such  handhold 
on  the  end  of  the  car  where  such  attempt 
might  be  expected  to  be  made;  (d)  and  that 
defendant  failed  to  provide  such  handhold 
or  any  other  device  which  could  with  rea- 
sonabie  safety  be  used  for  the  purpose  of  pro- 
tecting such  employe  from  injury  while  at- 
tempting to  stop  the  car  by  the  use  of  the 
means  adopted  by  the  plaintiff  in  this  case 
as  shown  by  the  evidence." 
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C.  F.  Parker,  H.  C.  Sluss,  and  W.  F.  Evans, 
for  plaintiff  In  error.  Houston  &  Brooks,  for 
defendant  in  error. 

BENSON,  J.  (after  stating  the  facts  as 
above).  The  first  error  specified  by  the  de- 
fendant company  is  in  refusing  the  instruc- 
tion requested  and  quoted  above.  The  in- 
struction, if  given,  would  have  limited  the 
province  of  the  jury  in  determining  the  ques- 
tion of  negligence  to  a  situation  whore  the 
company  would  be  bound  to  anticipate  Just 
such  an  accident  occurring  In  the  precise 
manner  that  this  occurred.  This  rule,  if 
adopted,  would  unduly  restrict  the  functions 
of  a  jury.  It  may  be  conceded  that  the  de- 
fect, in  order  to  be  the  basis  of  an  action, 
should  be  such  that  Injuries  therefrom  might 
reasonably  be  anticipated ;  yet  it  Is  not  neces- 
sary that  the  particular  circumstances  attend- 
ing such  Injuries  should  be  anticipated.  The 
unusual  nature  of  the  accident  and  the  at- 
tending circumstances  are  factors  to  be  con- 
sidered by  the  Jury  in  determining  the  mas- 
ter's exercise  of  due  care.  Labatt,  Master  & 
Servant,  §  145.  The  instructions  given  were 
clear  and  comprehensive,  and  fairly  present- 
ed the  issues  to  the  Jury  in  the  light  of  all 
the  evidence,  and  no  error  is  presented  In 
the  refusal  to  charge  further  as  requested. 

It  is  urged  that  judgment  for  the  defendant 
should  have  been  rendered  upon  the  findings. 
It  is  argued  that  the  first  five  findings,  tak- 
en In  connection  with  the  admissions  of  the 
plaintiff  in  his  testimony,  would  support  such 
a  judgment.  It  is  stated  that  the  plaintiff 
ran  in  front  of  the  car  without  looking  to  see 
whether  there  was  a  brake  or  handhold  up- 
on It  or  not,  and  that  he  negligently  went  so 
close  to  the  car  that  he  could  not  get  away 
without  injury,  or  that  he  negligently  failed 
to  attempt  to  get  away.  A  careful  reading 
of  the  evidence,  in  connection  with  the  find- 
ings, leads  to  the  conclusion,  however,  that 
the  findings  have  their  warrant  and  support 
in  the  evidence,  although  the  evidence  1b  con- 
flicting. 

The  principal  reliance  of  the  defendant 
company  In  asking  for  a  reversal  seems  to 
be  the  alleged  error  of  the  court  In  refusing 
a  new  trial.  It  is  claimed  that  the  plaintiff 
failed  to  show  any  negligence  of  the  compa- 
ny, and  upon  all  the  evidence  contributory 
negligence  on  his  part  was  shown.  Attention 
Is  called  to  the  fact  that  the  absence  of  a 
handhold  does  not  prove  negligence,  because 
there  was  no  evidence  as  to  the  time  when  It 
had  been  removed,  and  the  rule  announced  In 
Railway  Co.  v.  Dorr,  73  Kan.  48G.  85  Pac. 
533,  that  unless  the  defects  were  of  such  a 
nature  or  had  existed  for  so  long  a  time  that 
they  should  have  been  discovered  and  rem- 
edied, applies.  In  this  case,  however,  if  the 
theory  of  the  plaintiff  was  sustained  by  the 
evidence,  the  employe  was  suddenly  called 
to  a  place  of  danger  by  the  order  of  his  su- 
perior. In  such  a  situation  the  master  is  pre- 
sumed to  know  whether  the  place  or  instru- 


mentality is  reasonably  safe,  and  the  serv- 
ant may  rely  upon  that  assumption,  unless 
the  danger  Is  so  obvious  that  a  prudent  man 
in  the  same  circumstances  would  not  encoun- 
ter it,  even  with  the  assurance  that  such  pre- 
sumption affords.  The  servant,  acting  In 
good  faith,  upon  an  order  of  his  superior, 
may  rely  upon  the  instrumentalities  being  in 
their  usual  condition  and  fit  for  use,  where 
he  does  not  have  knowledge,  and  is  not 
chargeable  with  notice,  to  the  contrary.  In 
such  a  situation  he  may  rightly  rely  upon  the 
assumption  that  his  employer  has  done  his  du- 
ty by  furnishing  reasonably  safe  machinery, 
appliances,  and  surrouudngs.  Thompson  on 
Negligence,  §  37G5;  Mo.  Pac.  By.  Co.  v.  Bar- 
ber, 44  Kan.  612,  24  Pac.  909.  The  order  is 
considered  to  be  an  implied  assurance  that 
there  is  no  abnormal  danger.  Labatt,  Mas- 
ter &  Servant.  §  440c.  Whether  the  plaintiff 
was  negligent  in  the  performance  of  the  du- 
ty assigned  to  him  must  be  determined  in 
the  light  of  the  situation  In  which  he  was 
placed.  If  bis  act  was  such  as  a  reasonably 
prudent  man  would  have  done,  It  was  not 
negligent,  although  some  other  course  would 
have  been  absolutely  safe.  Brinkmeier  v. 
Ballway  Co.,  69  Kan.  738.  77  Pac.  586.  It 
must  be  remembered  that  this  was  a  sudden 
call  to  a  dangerous  service  which  bad  to  be 
performed  then,  or  not  at  all.  He  was  bound 
to  use  the  discretion  and  judgment  that  a 
prudent  man  would  in  that  situation.  If  it 
was  a  palpably  reckless  or  foolhardy  risk,  he 
cannot  be  excused.  If  it  was  such  as  a  pru- 
dent man  would  have  performed,  he  might 
undertake  it  although  hazardous.  The  same 
rule  applies  to  the  manner  in  which  the  serv- 
ice was  performed.  Called  to  the  service,  he 
was  bound  to  use  such  means  as  reasonable 
prudence  dictated  in  the  emergency  in  which 
he  was  placed.  Whether  he  ought  to  have 
undertaken  the  work,  and  whether  he  made 
use  of  reasonable  means  In  performing  it, 
were  questions  properly  submitted  to  the 
jury. 

Labatt  on  Master  &  Servant,  §  358,  says: 
"In  other  cases  the  essence  of  the  situation 
to  be  considered  Is  that  the  servant  was  con- 
fronted by  a  serious  danger;  that  he  had 
not  sufficient  time  to  deliberate  upon  the  com- 
parative safety  to  the  alternative  courses  of 
action  open  to  him  for  the  purpose  of  avoid- 
ing injury;  and  that  the  alarm  or  nervous 
excitement  produced  by  the  conjuncture  Im- 
paired his  reasoning  faculties  to  such  a  de- 
gree that  it  was  unjust  to  gauge  the  quality 
of  his  conduct  by  the  ordinary  standards.  It 
is  well  settled  that  a  servant  who  Is  sudden- 
ly exposed  to  great  and  imminent  danger  la 
not  expected  to  act  with  that  degree  of  pru- 
dence which  would  otherwise  be  obligatory; 
or,  as  the  doctrine  is  also  expressed,  a  serv- 
ant Is  not  necessarily  chargeable  with  negli- 
gence because  he  failed  to  select  the  best 
means  of  escape  in  an  emergency."  Where  a 
conductor  ordered  a  brakeman  to  cut  off  cars 
from  a  moving  train,  it  was  held  that,  even 
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if  he  was  not  directed  to  go  in  between  the 
cars,  he  might  nevertheless  do  so,  if  such  a 
mode  appeared  to  him,  in  the  exercise  of 
ordinary  care  to  be  necessary-  Hannah  v. 
Connecticut  River  Railroad,  154  Mass.  529, 
28  N.  E.  6S2.  The  same  rule  was  applied 
when  on  a  dark,  stormy  night  a  brakeman, 
who  was  required  to  act  promptly,  complied 
with  an  order  to  use  a  defective  link.  Den- 
ver. T.  &  G.  R.  Co.  v.  Simpson,  16  Colo.  55, 
26  Pac.  339,  25  Am.  St  Rep.  242.  In  Wurten- 
berger  v.  Railway  Co.,  68  Kan.  642,  75  Pac. 
1049,  It  was  held:  "Where  a  master  orders 
a  servant  into  a  situation  of  danger,  and,  In 
obeying  the  command,  he  is  injured,  the  law 
will  not  charge  him  with  contributory  negli- 
gence, or  with  an  assumption  of  risk,  unless 
the  danger  was  so  glaring  that  no  prudent 
man  would  have  encountered  it,  even  under 
orders  from  one  having  authority  over  him." 
In  Railroad  Co.  v.  Langley,  70  Kan.  453,  78 
Pac.  858,  it  was  said:  "Again,  where  one,  by 
the  negligent  act  of  another,  is  placed  in  a 
position  of  danger  which  requires  immediate 
and  rapid  action,  without  time  to  deliberate 
as  to  the  better  course  to  pursue,  he  is  not 
held  to  the  strict  accountability  that  Is  re- 
quired of  one  situated  in  more  favorable  cir- 
cumstances. Contributory  negligence  is  not 
necessarily  chargeable  to  one  who  falls  to 
exercise  the  greatest  prudence,  or  best  Judg- 
ment, in  a  case  where  he  is  required  to  act 
suddenly  or  in  an  emergency."  The  follow- 
ing cases  are  illustrative  of  the  duties  of  a 
railroad  company  and  its  employes  In  similar 
cases :  Settle  v.  St.  L.  &  S.  F.  Ry.  Co.,  127 
Mo.  336,  30  S.  W.  125,  48  Am.  St  Rep.  633; 
Fox  v.  C,  St.  P.  &  K.  C.  Ry.  Co..  86  Iowa, 
368,  53  N.  W.  259,  17  L.  R.  A.  289;  Mason 
r.  Railroad  Co.,  Ill  N.  C.  482.  16  S.  E.  698, 
18  L.  R.  A.  845.  32  Am.  St.  Rep.  814;  Coates 
v.  Boston  &  Maine  Railroad,  153  Mass.  297,  26 
X.  E.  864,  10  L.  R.  A.  769.  The  company  by 
Its  rule  required  the  plaintiff  to  unite  with 
other  employes  to  protect  its  property.  He 
was  suddenly  called  to  that  duty  by  his  su- 
perior. He  was  not  only  bound  to  use  ordi- 
nary care,  but  he  was  also  bound  to  make  all 
reasonable  effort  to  save  his  employer's  prop- 
erty. He  was  required  to  be  loyal  as  well  as 
to  be  careful. 

The  facts  were  fairly  submitted  to  a  Jury, 
and,  finding  no  error  In  the  proceedings,  the 
judgment  is  affirmed. 


(76  Kan.  826) 

MOORE  et  al.  v.  HERD. 

(Supreme  Court  of  Kansas.    Dec.  7,  1907.) 

Wills  —  Election  —  Rights  of  Surviving 
Husband. 

The  statute  (Gen.  St.  1901,  §  7979)  requir- 
ing a  widow  to  elect  whether  to  accept  the  pro- 
visions of  her  deceased  husband's  will  or  to 
take  what  she  is  entitled  to  under  the  law  of 
descents  and  distributions  applies  also  to  a  hus- 
band for  whom  provision  is  made  by  the  will  of 
his  deceased  wife.  In  view  of  its  origin  and  its 
intimate  connection  with  the  act  relating  to  de- 
scents and  distributions,  it  must  be  deemed  to 


be  affected  by  the  language  of  section  28  thereof 
(Gen.  St.  1901,  §  2529)  that  provisions  of  that 
act  in  relation  to  the  widow  of  a  deceased  hus- 
band shall  be  applicable  to  the  husband  of  a  de- 
ceased wife. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Douglas  Coun- 
ty; C.  A.  Smart  Judge. 

Action  between  Albert  G.  Moore  and  oth- 
ers and  James  Herd.  From  the  judgment, 
Moore  and  others  bring  error.  Affirmed. 

W.  J.  Sturgis  and  Bishop  &  Mitchell,  for 
plaintiffs  In  error.  John  Q.  A.  Norton,  for 
defendant  in  error. 

MASON,  J.  The  parties  to  this  proceed- 
ing agree  that  it  turns  upon  this  question: 
Does  the  statute  relating  to  the  election  by 
a  widow  to  accept  the  provisions  of  her  hus- 
band's will,  or  to  take  what  she  is  entitled 
to  under  the  law  of  descents  and  distribu- 
tions, apply,  also,  to  a  husband  for  whom 
provision  is  made  by  the  will  of  his  deceas- 
ed wife?  The  statute  reads:  "If  any  pro- 
vision be  made  for  a  widow  in  the  will  of 
her  husband,  and  she  shall  not  have  consent- 
ed thereto  In  writing,  it  shall  be  the  duty 
of  the  probate  court  forthwith  after  the  pro- 
bate of  such  will,  to  Issue  a  citation  to  said 
widow  to  appear  and  make  her  election, 
whether  she  will  accept  such  provision  or 
take  what  she  is  entitled  to  under  the  pro- 
visions of  the  law  concerning  descents  and 
distributions,  and  said  election  shall  be  made 
within  thirty  days  after  the  service  of  the 
citation  aforesaid;  but  she  shall  not  be  en- 
titled to  both."  Gen.  St  1901,  8  7979.  A  sec- 
tion of  an  Iowa  statute  substantially  similar 
to  this,  so  far  as  relates  to  the  matter  under 
consideration,  was  held  to  require  an  elec- 
tion by  a  husband  who  wished  to  take  the 
benefit  of  his  wife's  will.  Everett  v.  Crosk- 
rey,  92  Iowa,  333,  60  N.  W.  732,  citing  Shields 
v.  Keys,  24  Iowa,  298.  That  section,  how- 
ever (section  2452,  Iowa  Code  1873),  was  a 
part  of  a  chapter  In  another  portion  of  which 
(section  2440)  this  language  occurred:  "AH 
provisions  made  in  this  chapter  In  regard  to 
the  widow  of  a  deceased  husband  shall  be 
applicable  to  the  surviving  husband  of  a  de- 
ceased wife."  Practically  the  same  language 
is  found  in  the  Kansas  act  concerning  de- 
scents and  distributions  (Gen.  St.  1901,  § 
2520),  which  was  adopted  in  1859  (chapter 
63,  p.  381,  Laws  1859),  being  taken  with  but 
slight  changes  from  the  Iowa  statute.  In 
this  state,  however,  the  whole  subject  of 
wills,  including  the  matter  of  the  election  by 
the  widow,  Is  treated  in  a  different  chapter, 
enacted  at  a  later  date.  It  is  therefore  dif- 
ficult to  find  In  the  bare  words  of  the  stat- 
ute justification  for  extending  to  the  hus- 
band a  provision  relating  In  terms  only  to 
the  wife.  When,  however,  the  matter  Is  con- 
sidered broadly,  In  the  light  of  the  history  of 
this  particular  enactment  and  of  the  spirit 
of  equality  and  uniformity  which  pervades 
all  our  legislation  affecting  the  parties  to  the 
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marriage  contract.  It  Is  difficult  to  reach  any 
other  conclusion  than  that  the  real  Intention 
of  the  Legislature  was  that  their  reciprocal 
rights  should  be  precisely  the  same  with  re- 
gard to  wills,  as  In  all  other  matters.  There 
would  be  less  occasion  to  depart  from  the 
literal  reading  of  the  statute  if  nothing  more 
were  Involved  than  the  manner  of  election — 
If  the  question  were  merely  whether  the 
husband  should  indicate  bis  choice  formal- 
ly, as  Is  required  of  a  widow,  or  might  do 
so  by  any  method  ordinarily  open  to  a  dev- 
isee who  has  rights  Inconsistent  with  the 
terms  of  a  will,  one,  for  instance,  whose  prop- 
erty the  testator  assumes  to  dispose  of.  But 
the  issue  is  more  important  than  this.  The 
question  is  not  how  the  husband  shall  elect, 
but  whether  he  shall  be  required  to  elect 
nt  all. 

The  Kansas  act  relating  to  wills  (chapter 
117,  Gen.  St.  1001)  was  framed  by  the  com- 
missioners appointed  for  the  revision  of  the 
statutes  in  1868,  and  passed  in  that  year. 
It  was  borrowed  very  largely  from  the  Ohio 
law.  Chapter  123,  Rev.  St.  Ohio,  18(30.  There 
was  Inserted,  however,  a  new  section  (sec- 
tion 7072,  Gen.  St.  1001),  forbidding  either 
.«pouse  to  bequeath  away  from  the  other,  ex- 
cept by  written  consent,  more  than  one-half 
of  the  property  of  the  testator.  The  section 
of  the  Ohio  statute  upon  which  that  now 
under  consideration  was  based  read  as  fol- 
lows: "If  any  provision  be  made  for  a  wid- 
ow, in  the  will  of  her  husband,  it  shall  be 
the  duty  of  the  probate  Judge,  forthwith  aft- 
er the  probate  of  such  will,  to  issue  a  cita- 
tion to  *aid  widow  to  appear  and  make  her 
election,  whether  she  will  take  such  pro- 
vision, or  be  endowed  of  the  lands  of  ber  said 
husband,  and  said  election  shall  be  made 
within  one  year  from  the  date  of  the  serv- 
ice of  the  citation  aforesaid;  but  she  shall 
not  be  entitled  to  both,  unless  it  plainly  ap- 
pears by  the  will  to  have  been  the  intention 
that  she  should  have  such  provision  in  ad- 
dition to  her  dower."  Section  43,  c.  123, 
Swan  &  Critchfleld's  Rev.  St.  Ohio,  1800. 
It  will  be  observed  that  two  of  the  changes 
made  were  rendered  necessary  by  the  addi- 
tion of  the  new  section  referred  to,  and  by 
the  fact  that  the  estate  of  dower  had  al- 
ready been  abolished  in  Kansas.  The  words, 
"and  she  shall  not  have  consented  thereto 
In  writing,"  were  added,  and  for  the  phrase, 
"or  be  endowed  of  the  lands  of  her  said 
husband,"  there  was  substituted,  "or  take 
what  she  is  entitled  to  under  the  provisions 
of  the  law  concerning  descents  and  distri- 
butions." The  only  other  change  aside  from 
that  reducing  the  time  for  election  from  1 
year  to  30  days  was  the  dropping  of  the 
words,  "unless  It  plainly  appears  by  the  will 
to  have  been  the  intention  that  she  should 
have  such  provision  in  addition  to  her  dow- 
er," thereby  making  the  rule  absolute  that 
the  widow  could  not  have  the  benefit  of  the 
will  and  the  law  both.  The  Legislature  can- 
not have  regarded  the  provisions  relating  to 


this  rule  either  as  surplusage,  or  as  merely 
declaratory.  At  common  law  the  wife  was 
permitted  to  claim  her  dower  while  accept- 
ing devises  under  her  husband's  will.  2  Un- 
derbill on  the  Law  of  Wills,  §  744 ;  1  Jarman 
on  Wills  (Blgelow's  Ed.)  463,  star  p.  429.  "It 
Is  well  established,  as  general  doctrine,  that, 
since  dower  is  a  legal  right,  the  Intention  to 
exclude  that  right,  by  a  devise  or  bequest 
of  something  else,  must  be  demonstrated, 
if  not  by  express  words,  at  least  by  (what 
appears  to  the  court  to  amount  to)  necessary 
implication.  It  is  only  where  the  claim  of 
dower  would  be  inconsistent  with  the  will, 
or  plainly  tend  to  defeat  some  other  part 
of  the  testator's  disposition  of  his  property, 
that  the  widow  can  be  compelled  to  elect 
whether  she  will  take  her  dower  or  the  In- 
terest devised  to  her."  1  Cooley  on  Black- 
stone  (1st  Ed.)  p.  138,  note  34.  The  same  Is 
said  to  be  true  as  to  a  statutory  right  grant- 
ed In  lieu  of  dower.  "It  is  a  general  rule  in 
equity,  as  regards  the  widow's  dower,  that 
the  court  will  not  compel  her  to  elect  be- 
tween her  dower  or  other  statutory  right 
and  Interest  which  she  may  have  in  the  es- 
tate of  the  testator,  and  a  provision  made 
for  her  in  the  will,  unless,  first,  It  shall  ap- 
pear in  express  terms  that  the  bequest  or  de- 
vise was  given  In  lieu  or  satisfaction  of  her 
dower;  or.  second,  unless  It  appears  by  clear 
and  manifest  implication  on  the  circum- 
stances of  the  case  that  the  testator  intended 
her  to  elect.  She  will  not  be  compelled  to 
elect  unites  her  claim  of  dower  Is  plainly 
inconsistent  and  irreconcilable  with  the  will 
of  the  testator,  and  so  repugnant  to  it  that 
both  her  claim  of  dower  and  the  devise  in 
the  will  cannot  consistently  be  upheld.  She 
has  a  right  to  take  both,  despite  the  fact  that 
the  benefit  given  by  the  will  may  be  much 
greater  in  fact  than  her  dower."  2  Under- 
bill on  the  Law  of  Wills,  §  744. 

It  seems  naturally  to  follow  that  If,  in  the 
absence  of  a  statute  to  the  contrary,  a  wife 
might  claim  the  half  of  her  deceased  hus- 
band's estate  under  the  law  of  descents  and 
distributions  and  also  take  the  benefit  of  his 
will,  the  husband  could  do  the  same  with  re- 
spect to  his  deceased  wife's  estate,  where 
the  law  gives  each  the  same  interest  in  the 
other's  property.  If  the  section  now  under 
consideration  is  to  be  applied  to  the  widow 
exclusively,  it  must  be  upon  the  assumption 
that  the  lawmakers  intended  to  deny  such 
a  privilege  to  the  wife,  while  suffering  the 
husband  to  continue  In  Its  enjoyment  Such 
an  intention  ought  not  to  be  imputed  to  the 
Legislature  If  any  reasonable  alternative  Is 
presented;  for  It  Is  entirely  at  variance  with 
the  purpose  manifested  in  every  other  part 
of  the  Kansas  statutes  affecting  the  rela- 
tions of  husband  and  wife — a  purpose  to  give 
the  same  property  rights  to  each.  Rather 
than  accept  such  an  interpretation,  the  court 
may  well  conclude,  and  does  conclude,  that 
the  framere  of  the  act  regarded  It  as  so  in- 
timately connected  with  the  chapter  on  de- 
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scents  and  distributions,  as  to  be  affected  by 
the  rule  there  laid  down,  that  provisions  In 
relation  to  the  widow  of  a  deceased  husband 
should  be  applicable  to  the  husband  of  a  de- 
ceased wife.  Of  course,  If  tbe  statute  Is  to 
be  construed  as  forbidding  the  husband  as 
well  as  the  wife  to  take  under  the  will  and 
under  the  law  at  the  same  time,  it  neces- 
sarily follows  that  all  Its  provisions  relating 
to  the  election,  including  the  method  by 
which  it  shall  be  made  known,  must  be  held 
to  apply  in  the  one  case  as  well  as  In  the  oth- 
er. If  the  revision  commissioners  in  1868 
had  undertaken  to  draft  in  their  own  lan- 
guage a  statute  regarding  election  adapted  to 
the  rights  of  the  husband  and  wife  as  they 
exist  In  Kansas,  they  would  doubtless  have 
made  it  refer,  in  terms,  to  both  spouses. 
But  they  evidently  chose  to  accomplish  their 
purposes  by  making  only  such  changes  in  the 
Ohio  law  as  seemed  necessary  to  that  end. 
Proceeding  in  this  manner,  It  is  not  surpris- 
ing that  they  should  have  omitted  an  express 
mention  of  the  privileges  and  duties  of  the 
surviving  husband,  upon  tbe  assumption  that 
other  parts  of  the  statutes  would  make  It 
clear  that  they  were  the  same  as  those  speci- 
fied In  the  case  of  the  widow. 

This  view  of  the  question  discussed  re- 
quires an  affirmance  of  the  Judgment  of  the 
district  court. 

(76  Kan.  928) 

STATE  v.  WAT. 
(Supreme  Court  of  Kansas.    Dec.  7,  1907.) 

1.  Information — Conviction  or  Lesser  Of- 
fense. 

A  conviction  for  an  offense  less  than  that 
defined  in  the  statute  upon  which  a  prosecution 
is  primarily  based  may  be  sustained,  if  the  infor- 
mation alleges  the  existence  of  all  the  essential 
facts  constituting  such  less  offense;  and  under 
such  circumstances  a  more  liberal  construction 
is  allowed  than  is  ordinarily  applied  to  criminal 
pleadings. 

[Ed.  Note.— For  eases  in  point,  see  Cent.  Dir. 
voL  27,  Indictment  and  Information,  81  580, 
581.] 

2.  Same— Verdict— Absence  of  Accused. 

The  right  of  the  defendant  to  be  present 
when  a  verdict  is  returned,  secured  to  him  by 
the  statutory  provision  that  "no  person  indicted 
or  informed  against  for  felony  can  be  tried  un- 
less he  be  personally  present  during  the  trial," 
is  one  that  may  be  waived,  and  if,  while  at  lib- 
erty on  bond,  he  is  voluntarily  absent,  without 
having  been  excused  by  the  court,  when  the  jury 
reaches  an  agreement,  a  verdict  against  him  may 
lawfully  be  received  in  his  absence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  8«  1460,  1478.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Montgomery 
County;  Thos.  J.  Flannelly,  Judge. 

Grant  Way  was  convicted  of  betting  on  a 
game  of  chance,  and  appeals.  Affirmed. 

EL  A.  Scott  and  J.  B.  Tomlinson,  for  appel- 
lant F.  S.  Jackson,  Atty.  Gen.,  and  J.  B. 
Charlton,  for  the  State. 

MASON,  J.  Grant  Way  was  prosecuted  up- 
on a  charge  of  setting  up  and  keeping  a  gam- 


bling device,  and  was  convicted  of  the  In- 
ferior offense  of  betting  upon  a  game  of 
chance  at  a  gambling  resort.  He  appeals,  and 
presents  two  grounds  of  error:  (1)  That  the 
court  erred  in  Instructing  the  Jury  that  the 
information  charged  a  violation  of  the  stat- 
ute upon  which  the  verdict  was  based;  and 
(2)  that  the  verdict  should  have  been  set 
aside  because  it  was  returned  In  tbe  ab- 
sence of  the  defendant.  These  contentions 
will  be  considered  in  their  order. 

The  information  was  obviously  drawn  un- 
der section  2228  of  the  General  Statutes  of 
1901,  reading  as  follows :  "Every  person  who 
shall  set  up  or  keep  any  table  or  gambling 
device  commonly  called  ABC,  faro  bank,  EO, 
roulette,  equality,  keno,  wheel  of  fortune,  or 
any  kind  of  gambling  table  or  gambling  de- 
vice, adapted,  devised  and  designed  for  the 
purpose  of  playing  any  game  of  chance  for 
money  or  property,  or  shall  Induce,  entice  or 
permit  any  person  to  bet  or  play  at  or  upon 
any  such  gaming-table  or  gambling  device,  or 
at  or  upon  any  game  played  at  or  by  means 
of  such  table  or  gambling  device,  either  on 
the  side  of  or  against  the  keeper  thereof,  or 
shall  keep  a  place  or  room  to  be  used  as  a 
place  for  playing  any  game  of  cards  for  mon- 
ey or  property,  or  keep  a  common  gaming- 
house or  keep  a  house,  room  or  place  to  which 
persons  are  accustomed  to  resort  for  the  pur- 
pose of  gambling,  shall,  on  conviction  be  ad- 
judged guilty  of  felony,  and  punished  by  Im- 
prisonment and  hard  labor  for  a  term  not  less 
than  one  year  nor  more  than  five  years." 
The  verdict  as  obviously  referred  to  section 
2282,  for  it  pronounced  the  defendant  guilty 
of  "betting  money  on  a  game  of  chance  with 
cards  and  chips  at  a  place  where  persons 
were  accustomed  to  resort  for  gambling  pur- 
poses." This  section  reads:  "Every  person 
who  shall  either  directly  or  indirectly  bet  any 
money  or  property  at  any  common  gaming- 
house, or  at  any  place  to  which  persons  are 
accustomed  to  resort  for  gambling  purposes, 
or  at  any  place  kept  for  the  purpose  of  being 
used  as  a  place  for  gambling,  whether  such 
betting  be  upon  any  game  of  skill  or  chance, 
either  with  or  without  cards  or  dice,  or  by 
use  of  any  kind  of  device  or  contrivance 
whatsoever  for  determining  chances,  shall  be 
guilty  of  a  felony,  and  upon  conviction  shall 
be  punished  by  Imprisonment  at  hard  labor  in 
the  penitentiary  for  a  term  not  less  than  one 
year  nor  more  than  three  years."  The  in- 
formation charged  that  the  defendant :  "Did 
•  *  *  keep,  set  up  and  maintain  *  *  * 
a  gambling  device  and  devices  composed  of 
playing  cards  and  red,  white  and  blue  cellu- 
loid chips,  commonly  known  as  poker  chips, 
said  cards  and  chips  then  and  there  being 
adapted,  devised,  and  designed  for  the  pur- 
pose of  playing  a  game  and  games  of  chance, 
commonly  known  as  poker,  for  money  and 
property  and  •  •  *  did  *  *  *  Induce, 
solicit,  request,  and  permit  persons  to  bet, 
offer,  and  wager  lawful  money  of  the  United 
States  of  America  and  to  play  with,  and  by 
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means  of  said  gambling  device  and  devices, 
the  game  commonly  known  as  poker  with 
and  against  said  defendants,  and  that  through 
this  gambling  device,  and  devices,  lawful  and 
current  money  of  the  United  States  of  Amer- 
ica and  property  were  lost  and  won  by 
chance." 

From  this  statement  of  the  statutes,  the 
Information,  and  the  verdict,  it  appears  that 
the  section  upon  which  the  conviction  was 
had  Is  directed  against  betting  under  certain 
circumstances,  and  that  the  defendant  was 
not  in  direct  and  express  terms  charged  with 
having  bet  upon  anything.  A  conviction  may 
always  be  had  upon  any  less  offense  which  Is 
Included  within  that  charged  (Gen.  St.  1901, 
$  5504),  or,  as  said  in  State  v.  Burwell,  34 
Kan.  312.  8  Pac.  470:  "Wherever  a  person  is 
charged  upon  Information  with  the  commis- 
sion of  an  offense  under  one  section  of  the 
statutes,  and  the  offense  charged  Includes 
another  offense  under  another  section  of  the 
statutes,  the  defendant  may  be  found  guilty 
of  either  offense."  Some  liberality  of  In- 
terpretation is  permitted  In  such  cases.  The 
rule  is  thus  stated  in  22  Cyc.  4(57 :  "While  It 
Is  not  necessary  to  make  a  specific  charge  of 
all  the  offenses  included  In  the  charge  for 
which  the  indictment  is  drawn,  a  conviction 
cannot  be  had  of  a  crime  as  included  in  the 
offense  specifically  charged,  unless  the  In- 
dictment in  describing  the  major  offense 
contains  all  the  essential  averments  of  the 
less,  or  the  greater  offense  necessarily  in- 
cludes all  the  essential  Ingredients  of  the 
less."  In  several  Instances  it  has  been  held 
that  words  used  In  the  statute  defining  the 
Inferior  offense  need  not  be  used  in  the  in- 
formation, where  the  statements  there  made 
In  charging  the  greater  offense  necessarily 
show  the  existence  of  all  the  facts  essential 
to  constitute  the  less.  For  example,  a  con- 
viction under  a  statute  (section  2029,  Gen.  St. 
1901)  against  administering  medicine  with  the 
intent  to  procure  abortion  has  been  sustained 
under  an  information  which  did  not  use  the 
word  "abortion,"  being  drawn  under  a  stat- 
ute forbidding  the  giving  of  medicine  to  a 
woman  pregnant  with  a  quick  child  with 
the  intent  to  destroy  such  child ;  the  reason- 
ing being  that  the  destruction  of  a  quick  child 
necessarily  Involved  the  procuring  of  an  abor- 
tion. State  v.  Watson,  30  Kan.  281,  1  Pac. 
770.  The  exact  question  to  be  here  determin- 
ed is  therefore  whether  the  acts  charged  In 
the  Information  necessarily  Involved  those 
found  in  the  verdict.  The  allegations  that 
the  defendant  set  up  a  gambling  device,  and 
Induced  persons  to  play  for  money  by  means 
thereof,  sufficiently  imply  that  the  place 
where  it  was  maintained  was  one  to  which 
persons  were  accustomed  to  resort  for  the 
purpose  of  gambling,  and  which  wns  kept  for 
that  purpose.  And  to  say  that  the  defendant 
"did  *  *  •  Induce  •  •  *  and  permit 
persons  to  bet  and  to  play  by  means  of  said 
gambling  device  (cards  and  chips)  •  *  * 
the  game  commonly  known  as  poker  with  and 


against  said  defendant,  •  *  *  and  that 
through  this  gambling  device  *  *  *  mon- 
ey and  property  were  lost  and  won  by 
chance,"  is  to  say,  In  effect,  that  the  defend- 
ant bet  money  on  a  game  of  chance  played 
with  cards  and  chips.  "If  two  persons  play 
at  cards  for  money,  they  are  said  to  be 
gambling  or  gaming;  but  they  are  gaming 
because  they  lay  a  wager  or  make  a  bet  on 
the  result  of  the  game,  and  therefore  to  say 
they  are  betting  Is  equally  appropriate." 
People  v.  Welthoff,  51  Mich.  203,  210,  16  X. 
W.  442,  445,  47  Am.  Rep.  557.  "The  legal 
meaning  of  the  term  'bet'  is  the  mutual  agree- 
ment and  tender  of  a  gift  of  something  val- 
uable, which  Is  to  belong  to  one  of  the  con- 
tending parties  according  to  the  result  of 
the  trial  of  chance  or  skill,  or  both."  Mayo 
v.  State  (Tex.  Cr.  App.)  82  S.  W.  515.  If  the 
defendant  permitted  others  to  play  with  him 
In  a  game  at  which  money  was  lost  and  won 
by  chance,  he  necessarily  bet  money  upon  a 
game  of  chance.  The  court  concludes  that, 
although  the  crime  for  which  a  conviction 
was  had  was  not  charged  with  the  directness 
and  distinctness  that  should  ordinarily  char- 
acterize criminal  pleadings,  the  defendant 
suffered  no  substantial  prejudice  thereby; 
all  the  essential  constituents  of  that  crime 
being  included  in  the  graver  charge  upon 
which  the  prosecution  was  primarily  based. 

The  record  shows  these  to  liave  been  the 
circumstances  attending  the  reception  of  the 
verdict:  The  case  was  submitted  to  the  jury 
at  about  5  o'clock  in  the  afternoon.  At  about 
0  o'clock  the  court  took  a  recess,  as  stated 
in  the  journal  entry,  "to  await  the  return  of 
the  verdict,"  or,  as  recited  In  the  bill  of 
exceptions,  "contingent  upon  the  incoming  of 
the  jury."  At  about  6:45  the  jury  announced 
that  they  had  agreed  and  were  brought  Into 
court  The  defendant,  who  was  out  upon 
ixmd,  was  absent,  as  were  also  his  attorneys. 
By  order  of  the  court,  the  bailiff  "went  to 
the  window  and  called  In  a  loud  voice"  each 
of  them  ;  but  none  of  them  appeared.  They 
had  not  been  excused  from  attendance,  and 
had  left  no  word  with  the  court  as  to  where 
they  could  be  found.  The  verdict  was  then 
received  in  their  absence.  The  defendant. 
In  support  of  a  motion  for  a  new  trial,  made 
an  affidavit  stating  that,  in  pursuance  of  the 
instructions  of  his  attorneys,  he  had  held 
himself  In  readiness  to  be  called  and  to  be 
present  whenever  the  jury  should  return,  and 
tliat  he  was  within  half  a  block  of  the  court- 
house when  the  verdict  was  received,  but  did 
not  hear  the  bailiff  call  him.  It  Is  clear  from 
this  statement  that  the  defendant  was  vol- 
untarily absent  from  the  court  without  per- 
mission, and  thereby  waived  his  right  to  be 
present  when  the  verdict  was  received,  if 
that  right  can  ever  be  waived.  The  statute 
provides  that  "no  person  indicted  or  Inform- 
ed against  for  a  felony  [and  the  conviction 
here  was  for  a  felony]  can  be  tried  unless  he 
be  personally  present  during  the  trial."  Gen. 
St  1901,  I  5649.  The  effect  of  the  adjudica- 
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tions  on  the  subject  Is  thus  stated  in  12  Cyo. 
527:  "Some  of  the  courts  have  held  that 
the  right  to  be  present  during  the  trial  of  an 
indictment  for  felony  cannot  be  waived  by  de- 
fendant in  a  capital  case,  and  some  have  ap- 
plied the  same  rule  In  the  case  of  any  felony, 
whether  capital  or  not,  so  that  a  trial  or 
any  material  step  therein,  or  reception  of 
the  verdict,  in  defendant's  absence,  in  such 
cases  is  error,  although  he  has  escaped  or  is 
otherwise  voluntarily  absent.  Most  of  the 
courts,  however,  have  held  that  defendant 
may  waive  his  right  to  be  present  when  the 
felony  is  not  capital ;  that  he  does  so  if, 
having  been  released  on  bail,  he  absconds  or 
is  voluntarily  absent  after  his  arraignment 
and  plea ;  and  that  in  such  a  case  the  trial 
may  proceed,  and  the  verdict  be  received  not- 
withstanding his  absence."  In  notes  append- 
ed to  this  text,  the  cases  are  very  fully  col- 
lected and  classified.  Some  of  those  holding 
that  a  verdict  may  properly  be  received  with- 
out the  presence  of  the  defendant  if  his  ab- 
sence is  voluntary  turn  upon  constitutional 
or  statutory  provisions  less  explicit  thau  that 
quoted,  which,  however,  is  regarded  as  but 
declaratory  of  the  common  law.  Other  re- 
cent cases  supporting  the  view  that  the  de- 
fendant's conduct  does  not  affect  the  matter 
are  Wells  v.  State  (Ala.)  41  South.  630,  from 
which  it  appears  that  In  Alabama  the  recep- 
tion of  a  verdict  in  the  defendant's  absence 
is  tantamount  to  an  acquittal,  and  State  v. 
Mannion.  10  Utah,  503,  57  Pac.  543,  45  L.  R. 
A.  63S,  75  Am.  St.  Rep.  753;  while  State  v. 
McGinnis,  12  Idaho,  330,  85  Pac.  1089,  has 
a  contrary  tendency.  See,  also,  notes  in  5 
L.  R.  A.  835  and  2  Am.  St.  Rep.  303. 

In  Commonwealth  v.  McCarthy,  103  Mass. 
458,  40  N.  E.  700,  which  is  based  upon  a  stat- 
ute substantially  the  same  as  ours,  it  is  said: 
"It  is  a  general  rule,  both  in  England  and  in 
this  country,  that  a  trial  for  a  felony  cannot 
be  had  without  the  personal  presence  of  the 
accused.  *  •  •  The  trial  is  not  concluded 
until  the  verdict  is  received  and  recorded. 
*  •  *  In  this  commonwealth,  we  have  a 
statute  which  embodies  the  same  general 
rule.  Pub.  St.  1882,  c.  214,  §10.  •  *  *  Un- 
der this  statute,  as  well  as  at  the  common 
law,  it  may  well  be  held  that,  when  a  defend- 
ant is  in  custody  under  an  indictment  for  a 
felony,  the  verdict  cannot  properly  be  taken 
in  his  case  without  his  personal  presence, 
even  if  he  has  been  in  attendance  in  all  pre- 
vious stages  of  the  trial,  and  that,  whether 
he  is  in  custody  or  on  bail,  the  trial  cannot 
properly  be  begun  in  his  absence.  But  wheth- 
er a  defendant  who  is  on  bail,  and  who  has 
been  present  during  his  trial  until  the  case 
has  been  given  to  the  jury,  can  nullify  the 
whole  proceedings  by  absenting  himself  until 
it  becomes  necessary  to  discharge  the  jury, 
is  a  very  different  question.  We  have  seen 
no  well-considered  case  that  decides  this  ques- 
tion In  the  affirmative.  In  most  of  the  re- 
ported cases  the  defendant  was  in  custody, 
and  the  failure  of  the  authorities  to  have 
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him  present  when  the  verdict  was  taken  de-. 
prived  him  of  a  right  *  *  *  But  it  has 
been  repeatedly  held,  upon  careful  considera- 
tion, that  while  it  Is  a  right  of  the  defendant 
indicted  for  a  felony  to  be  present  when  the 
verdict  is  rendered,  as  well  as  during  the 
earlier  parts  of  the  trial,  and  while  it  is 
irregular  and  Improper  to  begin  the  trial 
in  such  a  case  without  the  presence  of  the 
accused,  yet  If  he  is  on  bail,  and  is  present 
at  the  commencement  of  the  trial,  and  after- 
wards voluntarily  departs  without  leave, 
and  is  absent  when  the  verdict  is  returned, 
he  may  be  defaulted,  and  a  verdict  which 
will  be  binding  upon  him  may  be  taken  in 
his  absence.  •  *  *  Such  a  case  is  treated 
as  an  exception  to  the  general  rule,  and  as  a. 
waiver  by  the  defendant  of  his  right  to  be 
present.  *  *  *  It  would  be  unreasonable 
to  hold  that  he  can  attend  until  the  case  is 
given  to  the  jury,  and,  when  he  sees  indica- 
tions that  the  verdict  is  to  be  against  him, 
can  make  it  iuiix>sslble  to  complete  the  trial, 
and  thus  nullify  all  that  has  been  done  by 
absconding.  If  he  could  do  this,  it  would  be 
necessary  upon  his  return  to  try  him  again' 
de  novo,  when  perhaps  it  would  be  impos- 
sible to  procure  the  evidence  which  was  in- 
troduced at  the  first  trial,  and  when,  if  he. 
were  again  admitted  to  ball,  he  might  a  sec-, 
ond  time  defeat  the  ends  of  justice  by  again 
departing.  His  departure,  under  such  cirr 
cumstances,  ought  to  be  deemed  a  waiver, 
of  his  right  to  be  present  at  the  taking  of  the. 
verdict.  If  the  commonwealth  has  done  all 
that  it  can  reasonably  be.  required  .to  do  to 
secure  him  his  rights,  our  statute,  and  the 
common  law  of  which  it  is  declaratory,, 
ought  to  be  so  construed  as  to  prevent  the 
return  of  the  verdict.  *  *  •  No  detriment 
can  ever  come  to  a  defendant  from  this  con- 
struction of  our  statute,  and  a  different  con- 
struction of  it  would  make  it  in  some  cases, 
an  instrument  of  great  injustice." 

In  Frey  v.  Calhoun,  Circuit  Judge,  107 
Mich.  130,  04  X.  W.  1047,  involving  a  similar 
statute,  the  court  reaches  the  same  conclu- 
sion upon  a  full  review  of  the  authorities, 
saying:  "The  general  rule  is  that  a  trial  for 
a  felony  cannot  be  had  without  the  personal 
presence  of  the  accused.  We  have  a  statute 
which  recognizes  and  embodies  this  rule. 
How.  Ann.  St.  §  9508.  It  is  also  well  settled 
that  the  trial  Is  not  concluded  until  the  ver- 
dict is  received  and  recorded.  There  are 
cases  which  hold  that  a  verdict  rendered  in 
the  absence  of  the  prisoner,  whether  he  be 
In  custody  or  out  on  ball,  is  void.  *  *  • 
Few  cases  will  be  found  which  go  to  this  ex- 
tent, and,  in  nearly  all  of  the  cases  where  a 
verdict  rendered  in  the  absence  of  the  ac- 
cused has  been  held  erroneous,  the  respond- 
ent has  been  in  custody,  and  has  therefore 
been  prevented  from  attending.  When,  how- 
ever, the  absence  of  the  prisoner  is  not  an 
enforced  absence,  but  is  voluntary,  as  when 
he  is  out  on  bail,  and  has  been  present  pend- 
ing the  trial,  but  voluntarily  leaves  the  court- 
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room  pending  the  deliberations  of  the  jury, 
or  neglects  to  appear  at  the  adjourned  hour 
of  the  court,  the  clear  weight  of  authority  fa- 
vors the  rule  that  a  verdict,  rendered  under 
such  circumstances,  Is  valid  and  binding." 

The  substance  of  the  argument  employed 
by  the  Massachusetts  court  is  thus  forcibly 
stated  In  Barton  v.  State,  67  Ga.  653,  44  Am. 
Rep.  743:  "It  is  the  right  of  the  defendant 
in  cases  of  felony  *  *  *  to  be  present  at 
all  stages  of  the  trial,  especially  at  the  ren- 
dition of  the  verdict,  and,  if  he  be  in  such 
custody  and  confinement  by  the  court  as  not 
to  be  present  unless  sent  for  and  relieved  by 
the  court,  the  reception  of  the  verdict  during 
such  compulsory  absence  is  so  Illegal  as  to 
necessitate  the  setting  it  aside  on  a  motion 
therefor.  *  *  •  The  principle  thus  ruled 
Is  good  sense  and  sound  law,  because  he  can- 
not exercise  the  right  to  be  present  at  the 
rendition  of  the  verdict  when  In  jail,  unless 
the  officer  of  the  court  brings  him  Into  the 
court  by  Its  order.  But  the  case  is  quite  dif- 
ferent, when,  after  being  present  through  the 
progress  of  the  trial  and  up  to  the  dismissal 
of  the  Jury  to  their  room,  he  voluntarily  ab- 
sents himself  from  the  courtroom,  where  he 
and  bis  bail  obligated  themselves  that  he 
should  be.  *  *  *  And  the  absolute  necessi- 
ty of  the  distinction,  or  the  abolition  of  the 
continuance  of  the  bail  when  the  trial  begins, 
Is  seen,  when  it  is  considered  that  otherwise 
there  could  be  no  conviction  of  any  defend- 
ant, unless  he  wished  to  be  present  at  the 
time  the  verdict  is  rendered.  From  the 
charge  of  the  court,  from  the  countenances 
of  the  jury,  from  the  course  of  the  argu- 
ment, from  the  hints  or  misgivings  of  counsel, 
from  information  leaking  out  of  the  jury 
room,  the  defendant  might  see  that  the  Jury 
would  convict  him,  and  absent  himself  until 
the  verdict  was  rendered,  and  thus  have  Its 
rendition  made  entirely  nugatory  by  his  own 
act.  The  forfeiture  of  the  bond  Is  nothing. 
Appearance  at  the  next  term  would  save  his 
ball,  and  trivial  costs  only  would  be  the  pen- 
alty paid,  while  the  whole  case  must  be  tried 
again,  or  the  defendant  be  discharged  alto- 
gether. A  second  trial  at  the  next  term  could 
be  made  at  his  option,  to  result  in  the  same 
way  at  the  same  trivial  costs,  and  so  on  ad 
infinitum.  Can  this  be  the  law?  We  think 
that  it  cannot  be  is  as  certain  as  that  It 
ought  not  to  be." 

There  seems  to  be  no  escape  from  the 
force  of  this  reasoning.  It  Is  true  that  In 
Kansas  the  bail  is  only  exonerated  from  lia- 
bility upon  surrendering  his  principal  after 
a  default,  If  he  presents  a  satisfactory  ex- 
cuse therefor.  Gen.  St.  1901,  8  5591.  But 
this  results  from  a  recent  amendment,  and 
therefore  cannot  afreet  the  interpretation  of 
the  statute  under  consi deration.  That  the 
practical  evils  of  the  rule  so  vigorously  de- 
nounced by  the  Georgia  court  are  not  exag- 
gerated Is  shown  by  what  is  said  of  its  ap- 
plication In  People  v.  Beauchamp,  49  Cal.  41: 
"It  appeared  that  the  verdict  by  which  the 


prisoner  was  found  guilty  of  the  felony 
charged  In  the  Indictment  had  been  received 
by  the  court  below,  and  recorded  in  its  min- 
utes, and  the  Jury  discharged,  while  the  pris- 
oner was  not  personally  present  in  court. 
The  statute  (Pen.  Code,  §  1148)  distinctly  pro- 
vides that,  in  order  to  the  validity  of  such 
a  verdict,  the  prisoner  must  be  personally 
present  In  court  when  It  is  returned.  In  this 
case  the  prisoner  seems  to  have  absconded 
after  the  cause  was  given  to  the  Jury,  and  be- 
fore their  return  into  court.  The  growing 
frequency  of  occurrences  of  this  character, 
thwarting  the  administration  of  criminal  jus- 
tice, would  suggest  the  propriety  in  all  tri- 
als for  felony  of  promptly  ordering  the  pris- 
oner, regardless  of  his  previous  admission  to 
ball,  into  actual  custody,  at  the  commence- 
ment of  the  trial,  or  Immediately  upon  the 
retirement  of  the  jury  to  consider  their  ver- 
dict.'' The  Supreme  Court  of  Missouri,  from 
which  state  the  statute  was  transplanted  to 
Kansas  in  1855,  held  that  under  it  the  volun- 
tary absence  of  the  defendant  In  a  felony 
prosecution  vitiated  the  verdict  (State  v. 
Braunschweig,  36  Mo.  397);  but  the  decision 
was  not  made  until  1865,  and  therefore  has 
no  controlling  force  here.  The  law  was  sub- 
sequently changed  by  legislation;  the  proviso 
being  added  "that  in  all  cases  the  verdict  of 
the  jury  may  be  received  by  the  court,  and 
entered  upon  the  records  thereof,  in  the  ab- 
sence of  the  defendant,  when  such  absence 
on  his  part  is  wilful  and  voluntary."  This 
addition  Is  said  to  have  been  made  "to  pre- 
vent a  defendant  from  securing  a  mistrial 
and  continuance  by  escaping,  If  in  custody,  or 
absconding.  If  on  bail,  after  the  cause  has 
been  submitted  to  the  jury,  and  before  ver- 
dict rendered."  State  v.  Hope,  100  Mo.  347, 
13  S.  W.  490,  8  L  R.  A.  608. 

The  question  has  not  heretofore  been  di- 
rectly passed  upon  by  this  court  In  State 
v.  Adams,  20  Kan.  311,  326,  In  holding  that  a 
defendant  could  waive  his  constitutional  priv- 
ilege to  appear  and  defend  in  person  In  all 
prosecutions,  attention  was  called  to  the  dif- 
ference between  the  language  of  the  Consti- 
tution and  that  of  the  statute— in  the  one 
case,  "he  shall  be  allowed";  in  the  other, 
"no  person  can  be  tried."  But  no  ruling  was 
necessary  or  was  made  against  the  right  to 
waive  the  benefit  of  the  statutory  provision. 
In  State  v.  Myrlck,  88  Kan.  238,  16  Pac.  330, 
it  was  held  that  the  absence  of  the  defend- 
ant during  a  part  of  a  felony  trial  was  not 
cured  by  the  presence  of  his  counsel  and 
their  consent  to  the  proceeding.  There,  how- 
ever, the  defendant  was  at  the  time  confined 
In  the  county  jail,  and  knew  nothing  of  the 
matter.  To  hold  that  his  statutory  privilege 
could  be  regarded  as  waived  under  such 
circumstances  would  be  to  say  that  represen- 
tation by  an  attorney  Is  In  all  respects  a  com- 
plete substitute  for  personal  presence,  the 
right  to  which  Is  guaranteed  by  the  statute. 
In  State  v.  Smith,  44  Kan.  75,  24  Pac.  84.  8 
L.  R.  A.  774,  21  Am.  St  Rep.  266,  State  v. 
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Jarre tt,  46  Kan.  754,  27  Pac.  146,  and  State 
y.  Clifton,  57  Kan.  448,  46  Pac.  715,  which 
follow  the  Myrlck  Case,  the  defendants  were 
all  In  confinement  while  the  proceedings  com- 
plained of  took  place.  In  State  v.  Moran,  46 
Kan.  818,  26  Pac  754,  the  verdict  was  set 
aside  because  a  witness  had  been  permitted 
to  testify  in  the  absence  of  the  defendant 
The  decision  is  rested  squarely  upon  State 
v.  Myrlck,  without  further  discussion,  and 
fails  to  disclose  any  intention  to  enlarge  the 
doctrine  of  that  case.  The  report  does  not 
clearly  show  whether  or  not  the  defendant 
was  In  custody,  but  the  record  Indicates  that 
he  had  given  ball.  However,  the  opinion  re- 
cites that  he  was  absent  with  the  consent  of 
the  court,  and  the  record  contains  the  state- 
ment that  his  absence  was  necessary.  The 
situation  was  therefore  entirely  different 
from  that  here  presented.  Excusing  the  de- 
fendant temporarily  from  attendance  upon 
the  court  for  a  necessary  purpose  fairly  im- 
plies that  the  trial  Is  not  to  be  proceeded 
with  until  his  return.  He  would  be  Justified 
in  bo  understanding,  and  his  withdrawing, 
under  such  circumstances,  cannot  be  said  to 
be  a  voluntary  absence  during  a  part  of  the 
trial.  So  In  State  v.  Mnlr,  32  Kan.  481.  4 
Pac.  812,  a  misdemeanor  case,  it  was  held 
to  be  error  to  receive  a  verdict  on  Sunday, 
in  the  absence  of  the  defendant  and  his  coun- 
sel, without  their  being  called,  but  expressly 
upon  the  ground  that,  except  upon  notice, 
they  were  not  bound  to  be  In  attendance  upon 
the  court  on  a  nonjudicial  day.  The  question 
therefore  being  an  open  one  in  this  state,  the 
court  prefers  to  follow  what  is  clearly  the 
weight  of  authority,  as  well  as  what  seems 
to  l)e  the  better  reason,  and  to  decide  that 
the  right  of  the  defendant  to  be  present  dur- 
ing a  felony  trial  is  one  that  may  be  waived, 
and  that  if,  while  at  liberty  on  bond,  he  Is 
voluntarily  absent,  without  having  been  ex- 
cnsed  by  the  court,  when  the  jury  reaches 
an  agreement,  a  verdict  against  him  may 
lawfully  be  received  In  his  absence.  On  all 
accounts  reasonable  exertion  should  always 
be  made  to  procure  the  attendance  of  the  de- 
fendant but  It  cannot  be  said  that  in  the 
present  instance  any  efTort  in  that  direction 
was  omitted  to  which  he  was  entitled  as  a 
mnttei"  of  right 
The  Judgment  Is  affirmed. 


(76  Kan.  920) 

SEAVERNS  v.  STATE. 

(Supreme  Court  of  Kansas.    Dec.  7,  1907.) 

Appeal— Dismissal— Inconsistent  Proceed- 
ings. 

The  occupant  of  a  tract  of  state  school  land 
instituted  proceedings  to  purchase  it  as  a  set- 
tler. The  probate  court  denied  his  petition,  and 
he  appealed.  He  then  purchased  the  land  of 
the  state  at  a  public  sale.  Subsequently  the 
district  court  dismissed  his  appeal.  Held,  the 
conduct  of  the  appellant  in  purchasing  the  land 
at  public  sale  was  inconsistent  with  a  claim  of 
error  in  the  judgment  of  the  probate  court,  and 
the  appeal  was  rightfully  dismissed. 
^Syllabus  by  the  Court) 


Error  from  District  Court,  Wallace  County ; 
J.  H.  Reeder,  Judge 

Proceedings  by  W.  H.  Seaverns  against  the 
state  of  Kansas  to  acquire  land  as  a  resident 
settler.  Petition  denied,  and  appeal  to  the 
district  court.  Petition  dismissed,  and  peti- 
tioner brings  error.  Affirmed. 

Lee  Monroe  and  Geo.  A.  Kline,  for  plaintiff 
in  error.  F.  S.  Jackson,  G.  E.  Ward  and 
Roark  &  Roark,  for  the  State. 

BURCH,  J.  About  the  year  1889,  the  plain- 
tiff in  error,  W.  H.  Seaverns,  entered  upon  a 
tract  of  state  school  land,  and  in  the  years 
following  occupied  and  Improved  it  In  the 
year  1902  he  leased  the  land  from  the  state 
under  a  lease  expiring  in  January,  1906.  Be- 
fore the  expiration  of  his  lease,  he  assisted  in 
circulating  a  petition  to  the  county  superin- 
tendent of  public  Instruction  to  expose  the 
land  to  sale,  in  consequence  of  which  apprais- 
ers were  appointed,  who,  on  January  22.  1900, 
returned  the  land  as  unimproved  and  of  the 
value  of  $1.25  per  acre.  At  that  time  he  es- 
timated the  value  of  his  Improvements  at 
$2,000.  Following  the  return  of  the  appraise- 
ment, Seaverns  Instituted  proceedings  to  ac- 
quire the  land  as  a  resident  settler,  alleging 
settlement  thereon  as  of  March  1,  1905.  Aft- 
er a  hearing  In  the  probate  court,  his  petition 
was  denied,  and  on  February  23,  1906,  he 
duly  perfected  an  appeal  to  the  district  court. 
Before  the  hearing  in  the  probate  court  oc- 
curred, the  county  treasurer  made  the  first 
publication  of  a  notice  that  he  would  on  Feb- 
ruary 26,  1906,  sell  this  land,  and  other  tracts, 
to  the  highest  bidder.  After  taking  his  ap- 
peal, Seaverns  objected  to  a  sale  of  the  land, 
told  the  county  treasurer  not  to  sell  It,  and 
stated  to  the  treasurer  that  he  intended  to 
carry  his  case  through.  The  treasurer,  how- 
ever, held  a  public  sale,  as  advertised,  at 
which  Seaverns  caused  the  land  to  be  bid 
in  by  an  agent  at  the  price  of  $6.17%  per 
acre.  The  treasurer  gave  a  receipt  for  the 
first  installment  of  the  purchase  price,  which 
reads  as  follows:  "No.  44.  March  7,  1906- 
By  whom  paid. — W.  H.  Seaverns.  Descrip- 
tion of  land,  S.  W.  %  of  36-15-39.  First  an- 
nual installment  $98.80.  Paid  under  protest." 
Subsequently,  when  the  appeal  was  reached 
In  the  district  court  it  was  dismissed  on  the 
ground  that,  after  it  had  been  perfected,  Sea- 
verns had  voluntarily  purchased  the  subject- 
matter  of  the  litigation  from  the  state  of 
Kansas  at  public  auction,  and  thereby  had 
waived  the  right  to  urge  that  error  had  been 
committed  in  the  proceedings  of  the  probate 
court  Because  of  the  order  dismissing  his 
appeal,  Seaverns  prosecutes  this  proceeding 
in  error. 

Quite  early  in  the  history  of  this  court,  the 
position  was  taken  that  a  party  who  com- 
plains of  a  judgment  must  be  consistent  in 
his  conduct  with  reference  to  it,  and,  if  he 
recognizes  its  validity,  or  acts  contrary  to 
the  assumption  that  it  is  erroneous,  be  will 
not  be  heard  to  say  on  appeal  that  it  Is  ex- 
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roneous.  Babbitt"  v.  Corby,  13  Kan.  612.  In 
applying  tbis  rule,  less  liberality  of  conduct 
has  been  permitted  to  appellants  tban  many 
other  courts  of  last  resort  are  disposed  to  al- 
low when  dealing  with  the  same  subject; 
but  manifest!/  the  case  must  be  determined 
according  to  1  hose  principles  which  have  long 
been  adopted  and  followed  here.  Appellant 
cites  no  decision  of  this  court  favoring  his 
estimate  of  his  rights,  although  the  general 
question  has  been  considered  many  times. 
In  the  following  cases,  which  present  the 
question  of  estoppel  in  various  ways,  It  was 
decided  that  the  parties  appealing  from  ad- 
verse judgments  had  assumed  inconsistent  at- 
titudes respecting  them:  Bradley  v.  Rogers, 
33  Kan.  120,  5  Pac.  374;  Price  v.  Allen,  39 
Kan.  476,  18  Pac.  609;  State  Journal  Co.  v. 
Commonwealth  Co.,  43  Kan.  93,  22  Pac.  982; 
Railroad  Co.  v.  Murray,  57  Kan.  697,  47  Pac. 
835 ;  Samuel  v.  Samuel,  59  Kan.  335,  52  Pac. 
889 ;  Sheldon  v.  Motter,  59  Kan.  776,  53  Pac. 
127.  In  the  following  cases,  the  inconsistent 
conduct  lay  chiefly  in  the  acceptance  of  some 
benefit  from  the  judgment:  Babbitt  v.  Cor- 
by, 13  Kan.  612;  Hoffmire  v.  Holcomb,  17 
Kan.  378;  Wolf  v.  McMahon,  26  Kan.  141; 
Savings  BanI;  v.  Butler,  56  Kan.  267,  43  Pac 
229;  Perkins  v.  Bunn,  56  Kan.  271,  43  Pac. 
230.  In  the  following  cases  the  inconsistency 
arose  from  a  compliance  with  the  judgment 
either  in  whole  or  in  part:  Fen  ion  v.  Good- 
win, 35  Kan.  123,  10  Pac.  553 ;  State  v.  Conk- 
ling,  54  Kan.  106,  37  Pac.  992,  45  Am.  St. 
Rep.  270;  York  v.  Barnes,  58  Kan.  478,  49 
Pac.  596 ;  Knight  v.  Hirbour,  64  Kan.  563,  67 
Pac.  1104;  Waters,  Treas.,  v.  Garvin,  67  Kan. 
855,  73  Pac.  902.  In  the  cases  of  Rasure  v. 
McGrath,  28  Kan.  597,  and  Zeigler  v.  Hyle, 
45  Kan.  226*  25  Pac.  568,  the  controversies 
were  settled,  and  the  court  refused  to  hear 
the  appealing  parties  further.  Under  the  pe- 
culiar facts  of  Newman  v.  Lake,  70  Kan.  848, 
79  Pac.  675,  it  was  held  that  a  partial  com- 
pliance with  an  order  of  court  did  not  defeat 
a  proceeding  in  error  challenging  the  validity 
of  the  order,  and  in  the  following  cases  It 
was  decided  that  the  conduct  of  the  appeal- 
ing party  was  not  inconsistent  with  a  claim 
of  error  in  the  proceeding  sought  to  be  re- 
viewed: Headrick  v.  Yount,  22  Kan.  344; 
Seckler  v.  Delfs,  25  Kan.  159 ;  Mack  v.  Price, 
35  Kan.  134,  10  Pac.  521;  Railway  Co.  v. 
Bagley,  65  Kan.  188,  69  Pac.  189,  3  L.  R.  A. 
(N.  S.)  259. 

In  the  probate  court,  the  position  of  Sea- 
verns  was  that,  having  complied  with  certain 
provisions  of  the  law,  he  possessed  an  exclu- 
sive right  to  purchase  the  land  as  a  settler, 
and  that  the  state  was  under  an  obligation  to 
him  not  to  dispose  of  the  land  to  any  other 
person  or  in  any  other  way.  By  undertaking 
to  sell  the  land  at  public  auction,  the  state  im- 
pliedly asserted  that  the  judgment  of  the 
probate  court  denying  Seaverns*  right  to  pur- 
chase as  a  settler  was  valid,  conclusive,  and 
Just.  By  attending  the  public  sale,  engaging 
in  competitive  bidding  with  others,  and  buy- 


ing the  land,  Seaverns  necessarily  abandoned 
his  special  claim  as  a  settler  and  acknowledg- 
ed the  right  of  the  state  to  sell  to  any  one 
who  would  bid  the  highest  price.  The  pur- 
pose of  the  appeal  was  to  reopen  the  contro- 
versy adjudicated  in  the  probate  court.  Aft- 
er the  land  had  been  purchased  by  Seaverns 
at  public  sale,  all  controversy  regarding  bis 
right  to  purchase  as  a  settler  was  at  an  end, 
and  he  had  no  standing  to  assert  the  con- 
trary. The  situation  of  Seaverns  is  very 
like  that  of  the  plaintiff  in  error  in  the  case 
of  Sheldon  v.  Motter,  59  Kan.  776,  53  Pac.  127. 
The  opinion  in  that  case  is  not  printed  In  the 
Kansas  reports,  but  it  appears  in  53  Pac.  127, 
and  reads  as  follows:  "This  proceeding  is 
brought  in  this  court  to  review  an  order  con- 
firming a  sale  of  real  estate  at  which  the 
defendant,  Motter,  was  the  purchaser.  Since 
the  petition  in  error  was  filed,  the  plaintiff  in 
error  and  her  husband  have  accepted  a  lease 
from  Motter  for  the  land  sold,  and  have  at- 
torned and  paid  rent  to  him  for  the  same. 
This  is  a  recognition  of  his  title  Inconsistent 
with  the  prosecution  of  this  proceeding.  The 
petition  in  error  will  therefore  be  dismissed." 
The  confirmation  of  the  sale  cut  off  Shel- 
don's rights,  and  gave  title  to  Motter.  So, 
here,  the  judgment  of  the  probate  court  cut 
off  Seaverns'  rights  as  a  settler,  and  left  the 
state  at  liberty  to  sell  at  public  sale.  The 
act  of  taking  a  lease  from  Motter  necessarily 
involved  a  recognition  of  his  title.  The  act 
of  purchasing  from  the  state  at  public  sale 
necessarily  involved  a  recognition  of  the  state's 
right  to  dispose  of  the  land  in  that  manner. 
After  leasing  from  Motter,  Sheldon  could  not 
on  appeal  reopen  the  question  of  title.  After 
buying  at  public  sale,  Seaverns  could  not  on 
appeal  reopen  the  question  regarding  bis  right 
to  purchase  as  a  settler.  In  the  case  of  State 
Journal  Co.  v.  Commonwealth  Co.,  43  Kan.  93, 
22  Pac.  982,  a  part  of  the  relief  prayed  for 
was  the  foreclosure  of  certain  chattel  mort- 
gages given  by  the  defendant,  and  upon  the 
application  of  the  plaintiff  a  receiver  for  the 
mortgaged  property  was  appointed.  A  motion 
was  made  to  set  aside  the  appointment  of  the 
receiver,  which  was  denied;  but  the  court  or- 
dered that,  upon  the  filing  of  a  bond  to  satis- 
fy any  judgment  the  plaintiff  might  recover, 
the  receiver  should  be  discharged,  and  the 
property  restored  to  the  defendant.  The  de- 
fendant voluntarily  gave  the  bond  and  was 
given  possession  of  the  property.  In  a  pro- 
ceeding in  error  in  this  court,  it  was  held  the 
defendant  could  not  claim  the  order  appoint- 
ing the  receiver  was  erroneous.  The  propriety 
of  a  sequestration  of  the  property  having  been 
recognized  by  giving  a  bond  which  took  the 
place  of  the  property,  consistency  forbade 
that  the  original  order  should  afterward  be 
assailed.  In  the  case  of  Samuel  v.  Samuel, 
69  Kan.  335,  52  Pac.  889,  a  husband  brought 
an  action  against  his  wife  for  a  divorce. 
The  wife  also  asked  for  a  divorce  and  a  divi- 
sion of  the  property.  No  divorce  was  grant- 
ed, but  the  property  was  divided,  and  the 
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plaintiff  appealed.  Afterward  be  commenced 
another  action  for  a  divorce  against  his  wife 
In  Oklahoma,  which  went  to  judgment  In  his 
favor,  and  hie  wife  was  barred  of  all  Interest 
in  his  property.  The  proceeding  to  reverse 
the  first  Judgment  waa  dismissed  by  this 
court  because  the  plaintiff  had  renounced  his 
right  to  relief  and  had  undertaken  to  remedy 
the  state  of  his  affairs  in  another  way.  Oth- 
er decisions  of  this  court  cited  above  are 
equally  conclusive  against  the  plaintiff  in  er- 
ror in  the  pending  proceeding. 

It  Is  true  that,  in  buying  the  land  at  public 
sale,  Seaverns  obeyed  no  express  command  of 
the  probate  court,  and  he  took  no  benefits  un- 
der the  judgment  of  that  court,  for  it  gave 
him  none;  but  neither  of  these  facts  Is  essen- 
tia] to  an  estoppel.  It  is  sufficient  that  he 
yielded  to  the  state's  contention  and  to  the 
Judgment  adverse  to  him,  and  undertook  to 
obtain  the  land  in  a  manner  incompatible 
with  the  maintenance  of  his  former  attitude, 
lie  had  the  option  to  abide  by  his  appeal,  or 
to  renounce  the  right  which  it  conserved  and 
adopt  a  different  course  to  further  the  Inter- 
ests. Having  elected,  he  must  endure  the  con- 
sequences. 

It  is  urged  that  the  conduct  of  the  treasur- 
er In  bringing  on  a  public  sale  of  the  land 
coerced  Seaverns  to  purchase  In  order  to  pro- 
tect himself  from  loss.  The  sale,  however, 
was  not  a  forced  judicial  sale,  which  would 
pass  title  to  a  purchaser  whatever  became  of 
the  appeal.  If  the  appeal  were  well  found- 
ed, the  appellant  could  not  lose  the  land.  The 
objection  and  protest  of  Seaverns  against  that 
to  which  he  nevertheless  voluntarily  deter- 
mined to  submit  was,  of  course,  nugatory. 
Price  v.  Allen,  89  Kan.  478,  18  Pac  800 ;  The 
State  v.  Oonkling,  54  Kan.  108,  87  Pac.  002, 
45  Am.  St  Rep.  270. 

The  judgment  of  the  district  court  is  af- 
firmed. 


(76  Kan.  862) 

BRUNER  et  al.  v.  MARTIN. 
(Supreme  Court  of  Kansas.   Dec.  7,  1907.) 

1.  Limitation  of  Actions— Cause  Abisino 
in  Foreign  State. 

The  words  "when  a  cause  of  action  has 
arisen"  in  a  foreign  state,  as  used  in  the  statute 
of  limitations  (Code  Civ.  Proc.  §  22,  Gen.  St. 
1901,  |  4450).  mean  when  the  cause  of  action 
has  accrued  in  a  foreign  state,  or,  in  other 
words,  when  the  plaintiff  has  the  right  to  sue 
the  defendant  in  the  courts  of  such  foreign 
state,  and  they  have  no  reference  to  the  origin 
of  the  transaction  out  of  which  the  cause  of  ac- 
tion arose. 

2.  Sato. 

An  action  on  a  promissory  note  cannot  be 
maintained  here  under  section  22  of  the  limita- 
tion act  (Gen.  St.  1901,  5  4450),  where  both  the 
plaintiff  and  the  defendant  were  nonresidents  of 
Kansas  when  the  cause  of  action  accrued,  and 
the  defendant  resided  in  a  foreign  state  until 
the  cause  of  action  was  barred  by  the  laws  of 
that  state. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Meade  County; 
E.  H.  Madison,  Judge, 


Action  by  Jennie  8.  Martin  against  Esthei 
Bruner  and  others.  Judgment  for  plaintiff. 
Defendants  bring  error.  Reversed  and  re- 
manded. 

B.  L.  Foulke  and  Vandeveer  &  Martin,  for 
plaintiffs  in  error.  Francis  0.  Price,  for  de- 
fendant in  error. 

PORTER,  J.  Action  by  Jennie  S.  Martin 
against  Esther  Bruner  et  al.,  to  foreclose  a 
mortgage  on  real  estate.  Judgment  for 
plaintiff,  and  defendants  bring  these  pro- 
ceedings in  error. 

The  sole  question  involves  the  construc- 
tion of  the  statute  of  limitations.  There  was 
a  stipulation  as  to  the  facts,  from  which  it 
appears  that  the  plaintiff  resides  in  New  Jer- 
sey and  has  never  been  a  resident  of  Kansas 
She  acquired  the  note  and  mortgage  by  pur- 
chase from  another  nonresident.  The  note 
and  mortgage  were  executed  in  Kansas,  July 
2,  1888,  by  Charles  and  Lucy  B.  Veatch,  hus- 
band and  wife,  who  were  the  owners  of  the 
real  estate.  The  note  was  payable  five  years 
after  date  at  the  city  of  New  York  to  the 
Kansas  &  New  Jersey  Loan  Company,  a 
Kansas  corporation,  and  contained  a  clause 
providing  that  it  should  be  construed  in  all 
respects  according  to  the  laws  of  Kansas. 
The  mortgage  was  duly  recorded  in  Meade 
county,  Kan,  where  the  land  Is  situated. 
It  contained  the  usual  conditions.  In  1889, 
before  the  maturity  of  the  note,  Charles 
Veatch  and  wife,  makers  of  the  note  and 
mortgage,  conveyed  the  real  estate  to  Francis 
M.  Bruner,  and  removed  to  the  state  of  Mis- 
souri, where  they  have  since  resided,  and 
have  never  returned  to  or  been  within  this 
state.  The  note  and  mortgage  were  before 
maturity  Indorsed  and  transferred  to  a  non- 
resident of  Kansas,  and  by  subsequent  in- 
dorsement and  transfer  became  the  property 
of  plaintiff.  The  limitation  laws  of  Missouri 
bar  an  action  upon  a  promissory  note  10 
years  after  the  cause  of  action  thereon  ac- 
crues. The  principal  defendants  are  the 
heirs  of  Francis  M.  Bruner,  who  purchased 
the  land  from  Charles  Veatch,  subject  to  the 
mortgage.  They  are  all  residents  of  the 
state  of  Iowa,  and  have  resided  there  con- 
tinuously. The  defense  relied  upon  is  the 
statute  of  limitations.  The  answer  alleged 
that  the  cause  of  action  for  the  foreclosure  of 
the  mortgage  arose  at  the  time  the  note  be- 
came due,  and  was  therefore  barred  by  the 
five-year  statute  of  limitations;  that  the 
cause  of  action  upon  the  note  arose  in  Mis- 
souri, where  the  makers  resided  at  the  time 
the  note  matured,  and  set  out  the  provisions 
of  the  Missouri  statute  of  limitations.  Section 
22  of  the  Civil  Code  (Gen.  St  1901,  §  4450), 
in  so  far  as  it  is  directly  involved,  reads  as 
follows:  "Where  the  cause  of  action  has 
arisen  in  another  state  or  country,  between 
nonresidents  of  this  state,  and  by  the  laws  of 
the  state  or  country  where  the  cause  of  ac- 
tion arose  an  action  cannot  be  maintained 
thereon  by  reason  of  lapse  of  time,  no  action 
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(can  be)  maintained  thereon  In  this  state." 
In  Its  last  analysis  the  case  turns  upon  the 
meaning  of  the  words  "cause  of  action  has 
arisen"  and  "cause  of  action  arose"  as  used 
in  the  foregoing  section.  The  trial  court  con- 
strued the  word  "arisen"  to  mean  "origi- 
nate," and  upon  this  construction  held,  and 
it  Is  the  contention  of  defendant  In  error, 
that  the  cause  of  action  In  this  case  arose 
within  the  state  of  Kansas  where  the  con- 
tract was  made,  and  that  section  22  has  no  ap- 
plication, but  that  the  preceding  section  21 
applies.  The  latter  section  reads  as  follows : 
"If  when  a  cause  of  action  accrues  against  a 
person  he  be  out  of  the  state,  or  has  abscond- 
ed or  concealed  himself,  the  period  limited 
for  the  commencement  of  the  action  shall 
not  begin  to  run  until  he  comes  into  the 
state,  or  while  he  is  so  absconded  or  con- 
cealed; and  if  after  the  cause  of  action  ac- 
crues he  depart  from  the  state,  or  abscond 
or  conceal  himself,  the  time  of  his  absence  or 
concealment  shall  not  be  computed  as  any 
part  of  the  period  within  which  the  action 
must  be  brought" 

There  is  a  conflict  of  authority  upon  the 
precise  question  involved,  and  has  never,  we 
believe,  been  decided  in  this  state.  Some 
courts  in  construing  statutes  containing  the 
exact  language  of  ours,  and  others  in  con- 
struing statutes  of  almost  identical  language, 
have  held  that  a  different  meaning  attaches 
to  the  words  "cause  of  action  has  arisen" 
as  used  in  section  22  and  the  words  "cause 
of  action  accrues"  used  in  section  21.  These 
courts  have  declared  that  a  cause  of  action 
arises  when  and  where  the  transaction  oc- 
curs from  which  it  originates,  that  is,  where 
the  contract  is  made.  See  the  following  au- 
thorities: Chevrier  v.  Robert,  6  Mont  319, 
12  Pac.  702;  John  Shilllto  Co.  v.  Richardson, 
102  Ky.  51,  42  S.  W.  847;  Powers  Mercantile 
Co.  v.  Rlethen,  91  Minn.  339,  97  N.  W.  1056 ; 
Doughty,  Receiver,  v.  Punk,  15  Okl.  643,  84 
Pac.  485,  4  L.  R.  A.  (N.  S.)  1029.  The  Okla- 
homa statute,  construed  in  the  latter  case, 
is  copied  literally  from  the  Kansas  statute, 
and  the  opinion  which  cites  the  cases  up- 
holding this  view  presents  the  reasons  there- 
of as  well  as  any  to  which  our  attention  has 
been  called.  The  decisions  referred  to  are 
against  the  better  reasoning,  in  our  opinion, 
and  unquestionably  opposed  to  the  great 
weight  of  authority.  The  phrase  "cause  of 
action"  has  often  been  defined.  It  cannot 
exist  without  the  concurrence  of  a  right,  a 
duty,  and  a  default;  or,  stated  differently, 
an  obligation  must  exist  upon  one  party  In 
favor  of  the  other,  the  performance  of  which 
Is  refused.  Bouvier  defines  it  as  a  right  to 
bring  an  action.  To  the  same  effect  see 
Bucklin  v.  Ford,  5  Barb.  (N.  Y.)  393;  Myer 
v.  Van  Collem,  28  Barb.  (N.  T.)  230;  Lewis 
v.  Hyams,  26  Nev.  68,  63  Pac.  126,  64  Pac. 
817,  99  Am.  St.  Rep.  677.  "Cause  of  action  Is 
the  right  to  prosecute  an  action  with  effect." 
Douglas  v.  Forrest,  4  Blng.  686.  In  Veeder 
v.  Baker,  83  N.  T.  156,  is  defined  as  follows: 


"It  may  be  said  to  be  composed  of  the  right 
of  the  plaintiff  and  the  obligation,  duty,  or 
wrong  of  the  defendant ;  and  these  combined, 
it  is  sufficiently  accurate  to  say,  constitute 
the  cause  of  action."  Pomeroy  in  his  Code 
Remedies,  |  453,  uses  the  following  language : 
"Every  judicial  action  must  therefore  Involve 
the  following  elements:  A  primary  right 
possessed  by  the  plaintiff,  and  a  correspond- 
ing primary  duty  devolving  upon  the  defend- 
ant; a  delict  or  wrong  done  by  the  defendant 
which  consisted  in  a  breach  of  such  primary 
right  and  duty ;  a  remedial  right  in  favor  of 
the  plaintiff,  and  a  remedial  duty  resting  on 
the  defendant  springing  from  this  delict  and 
finally  the  remedy  or  relief  Itself.  Every 
action,  however  complicated,  or  however  sim- 
ple, must  contain  these  essential  elements. 
Of  these  elements,  the  primary  right  and 
duty  and  the  delict  or  wrong  combined  con- 
stitute the  cause  of  action  In  the  legal  sense 
of  the  term,  and  as  it  is  used  In  the  Codes 
of  the  several  states.  They  are  the  legal 
cause  or  foundation  whence  the  right  of  ac- 
tion springs."  Many  other  definitions  by 
courts  and  text  writers,  which  are  substan- 
tially the  same,  may  be  found  collated  in  the 
able  dissenting  opinion  of  Mr.  Justice  Young 
in  Colonial  &  U.  S.  Mortg.  Co.  v.  Northwest 
Thresher  Co.,  14  N.  D.  147,  103  N.  W.  915, 
70  L.  R.  A.  814,  823-824. 

It  would  be  difficult  to  find  a  better  or 
more  apt  statement  of  where  and  when  a 
cause  of  action  arises  than  is  found  in  the 
following  extract  from  the  opinion  in  Dur- 
ham v.  Spence,  L.  R.  6  Exch.  46:  "Now  the 
cause  of  action  must  have  reference  to  some 
time  as  well  as  to  some  place.  Does  then  the 
consideration  of  the  time  when  the  cause  of 
action  arises  give  us  any  assistance  in  de- 
termining the  place  where  it  arises?  I  think 
it  does.  The  cause  of  action  arises  when  that 
is  not  done  which  ought  to  have  been  done, 
or  that  Is  done  which  ought  not  to  have  been 
done.  But  the  time  when  the  cause  of  action 
arises  determines  also  the  place  where  It 
arises;  for  when  that  occurs  which  Is  the 
cause  of  action,  the  place  where  it  occurs  Is 
the  place  where  the  cause  of  action  arises." 
In  Patterson  v.  Patterson,  59  N.  Y.  574,  17  Am. 
Rep.  384,  the  court  said :  "Nor  Is  there  room 
for  difference  as  to  what  is  meant  by  the 
phrases  'cause  of  action  has  accrued,'  or 
'cause  of  action  has  arisen,'  since  the  death 
of  the  testator.  They  do  not  mean  the  con- 
tracting of  the  Indebtedness,  for  a  cause  of 
action  does  not  accrue  or  arise  from  the 
making  of  the  indebtedness  alone,  but  out 
of  the  nonperformance  of  it  as  well."  In 
Lewis  Hyams,  supra,  the  same  question 
was  involved,  and  it  was  there  held  that  the 
phrase  "when  the  cause  of  action  has  arisen" 
means  exactly  the  same  as  if  the  statute  had 
said  "when  the  cause  of  action  has  accrued." 
In  a  further  opinion  upon  an  application  for 
a  rehearing  (Lewis  v.  Hyams,  26  Nev.  68,  63 
Pac.  126,  64  Pac.  817)  it  is  stated  that  after 
an  exhaustive  and  careful  re-examination  the 
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court  ra  unable  to  reach  a  different  con- 
clusion. 

The  New  York  Code  of  Civil  Procedure 
provides  that  an  action  may  be  maintained 
by  one  foreign  corporation  against  another 
"where  the  cause  of  action  arose  within  the 
state."  The  words  "where  the  cause  of  ac- 
tion arose  within  the  state"  were  construed 
In  Shelby  Steel-Tube  Co.  v.  Burgess  Gun  Co. 
(Sup.)  40  N.  Y.  Supp.  871.  The  goods  were 
ordered  by  letter  from  Buffalo.  The  accept- 
ance was  In  the  state  of  Ohio.  The  court, 
after  stating  that  the  contract  was  actual- 
ly made  In  Ohio,  used  the  following  language: 
"It  does  not  follow,  however,  that  because 
the  contract  was  not  made  within  this  state 
a  cause  of  action  could  not  arise  there.  No 
cause  of  action  arose  anywhere  upon  this 
contract  until  the  defendant  had  made  some 
default  In  the  payment  of  the  contract  price 
of  the  goods  purchased." 

The  statute  of  Washington  Is  substantial- 
ly the  aame  as  ours.  It  was  construed  In 
reference  to  these  phrases  In  the  case  of 
Freundt  v.  Hahn,  24  Wash.  8,  88  Pac.  1107. 
The  contention  there  was  that  the  words 
"has  arisen''  and  "arose"  were  used  In  the 
sense  of  "originated,''  and  with  a  meaning 
entirely  different  from  "accrued''  as  used 
In  the  other  section.  The  court  in  a  well- 
considered  opinion,  construed  the  words  to 
mean  the  same  thing,  and  that  the  cause  of 
action  arose  where  and  at  the  time  it  ac- 
crued. To  the  aame  effect  see  the  following 
cases:  Osgood  ▼.  Artt  (D.  <X)  10  Fed.  865; 
Hower  v.  Aultman,  27  Neb.  281,  42  N.  W. 
1089;  Minneapolis  Harvester  Works  v.  Smith, 
80  Neb.  616k  54  N.  W.  978;  Harrison  v.  Un- 
ion National  Bank,  12  Neb.  480,  11  N.  W. 
762;  Humphrey  v.  Cole,  14  111.  App.  56; 
Luce  v.  Clarke,  49  Minn.  856,  51  N.  W.  1162; 
Drake  v.  Blgelow,  98  Minn.  112,  100  N.  W. 
084;  Orr  v.  Wllmarth,  95  Mo.  212,  216,  8  8. 
W.  258;  Zoll  v.  Carnahan,  88  Mo.  85;  Seroggs 
r.  Daugherty,  58  Mo.  497;  Frost  v.  Witter, 
182  Cal.  421,  64  Pac.  705,  84  Am.  St  Rep.  58. 
The  case  of  Osgood  v.  Artt,  supra,  opinion 
by  Judge  Blodgett,  follows  Hyman  v.  Mc- 
Veigh, 10  Chic.  Leg.  N.  157.  The  latter  case 
is  followed  and  approved  In  Hyman  v.  Bayne, 
88  IIL  256;  Berry  v.  Krone,  46  111.  App.  82; 
Wooley  v.  Yarnell,  142  111.  442,  82  N.  E.  891 ; 
and  In  Strong  v.  Lewis,  204  IIL  85,  68  N.  B. 
566,  where  the  words  "cause  of  action  has 
arisen''  are  held  to  mean,  "when  the  plain- 
tiff has  the  right  to  sue  the  defendant  in  the 
courts  of  such  foreign  state,  regardless  of  the 
place  where  the  cause  of  action  had  Its  ori- 
gin." 

The  transaction  by  which  a  promissory 
note  la  executed  and  delivered  creates  no 
cause  of  action,  nor  can  a  cause  of  action  be 
said  to  originate  thereby.  If,  as  In  the  vast 
majority  of  Instances,  the  note  Is  promptly 
paid  at  maturity,  no  cause  of  action  exists. 
If  there  be  a  default  when  the  note  matures, 
and  the  payee  is  dead,  no  cause  of  action  ex- 


ists until  an  administrator  be  appointed,  for 
the  reason  that  before  there  can  be  a  cause 
of  action  there  must  be  a  party  entitled  to 
enforce  some  obligation  owing  to  him  by 
some  one  who  refuses  to  perform.  In  a  case 
where  the  note  Is  not  paid  when  it  matures, 
and  the  payee  Is  alive,  or,  if  dead,  there  Is 
a  personal  representative,  a  cause  of  action 
arises  out  of  the  failure  of  the  payor  to  per- 
form the  obligation.  The  place  where  it 
arises  is  the  place  where  some  court  has  ju- 
risdiction of  the  subject-matter  and  the  par- 
ty against  whom  the  cause  of  action  has 
arisen.  The  cases  referred  to,  holding  that 
the  cause  of  action  arises  where  the  contract 
was  entered  into,  Ignore  the  true  definition 
of  a  cause  of  action,  and  confuse  the  cause 
with  the  subject  of  the  action.  The  execu- 
tion of  the  note  is  but  a  part  of  the  trans- 
action out  of  which  the  cause  of  action 
arises.  Hie  failure  to  keep  the  obligation 
and  to  perform  the  promise  Is  the  main  thing 
which  creates  the  cause  of  action,  and  unless 
there  be  such  a  failure  no  cause  of  action 
ever  arises.  "The  true  test,  therefore,  to  de- 
termine when  a  cause  of  action  has  accrued, 
la  to  ascertain  the  time  when  plaintiff  could 
first  have  maintained  his  action  to  a  success 
ful  result"  25  Cyc  1067.  In  the  language 
of  the  court  hi  Freundt  v.  Hahn,  supra: 
"If  the  notes  had  been  paid  at  maturity,  no 
legal  cause  of  action  would  have  existed. 
It  could  neither  have  originated  nor  arisen 
until  the  breach  of  the  contract  to  pay  the 
money."  A  cause  of  action  cannot  be  said 
to  have  arisen  until  It  actually  exists.  In 
other  words,  a  cause  of  action  has  not  arisen 
until  It  has  accrued.  The  words  are  synony- 
mous. The  subject  of  the  action  In  this 
case  was  the  promissory  note  and  mortgage. 
They  were  executed  in  Kansas.  The  sub- 
ject of  the  action  originated  In  Kansas,  but 
there  was  no  cause  of  action  until  the  maker 
failed  to  pay  at  maturity. 

It  is  Insisted  that  this  construction  de- 
stroys the  effect  of  section  21;  that  the  Leg- 
islature by  the  use  of  different  expressions 
In  the  two  sections  intended  by  section  21  to 
furnish  protection  to  citizens  of  Kansas  and 
also  to  persons  temporarily  within  the  state 
with  whom  contracts  should  be  executed  In 
the  state  under  Kansas  laws;  that  by  sec- 
tion 22  It  was  Intended  to  provide  protec- 
tion for  the  citizens  of  this  state  who  made 
contracts  In  another  state  with  citizens  of 
such  other  state  upon  which  a  cause  of  action 
arose  in  the  other  state.  The  same  reason 
Is  assigned  by  the  court  In  Obevrler  v.  Rob- 
ert, supra,  for  the  holding  in  that  case,  and 
the  same  contention  was  urged  hi  many  of 
the  other  cases  cited,  where  the  courts  con- 
strued the  two  sections  as  we  construe  these. 
We  find  no  difficulty  In  giving  to  section  21 
the  effect  and  operation  given  to  it  every 
day,  and  which  it  has  always  had.  It  applies 
only  to  cases  where  defendant  resides  in  the 
state  when  the  cause  of  action  accrues,  but 
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is  either  out  of  the  state  or  has  abscond- 
ed or  concealed  himself.  It  provides  that 
the  time  of  his  absence  or  concealment  shall 
not  be  computed  In  his  favor.  In  Orr  v.  Wil- 
marth,  supra,  it  is  held  that  the  provision 
of  the  Missouri  statute,  which  is  practical- 
ly the  same  as  our  section  22,  has  no  ap- 
plication to  cases  where  the  defendant  was 
a  nonresident  when  the  cause  of  action  ac- 
crued, and  that  the  section  corresponding 
with  our  section  21  only  applies  to  those 
cases  where  the  defendant  resided  in  the 
state  when  the  cause  of  action  accrued — cit- 
ing Thomas  v.  Black,  22  Mo.  330;  Scroggs 
v.  Daugherty,  supra;  Fike  v.  Clark,  55  Mo. 
105.  To  the  same  effect  is  Berry  v.  Krone, 
supra.  In  Wooley  v.  Yarnell,  supra,  the  note 
was  held  not  barred  for  the  express  reason 
that  when  it  matured  the  maker  was  a  resi- 
dent of  Illinois.  The  case  is,  upon  this 
ground,  distinguished  from  Hyman  v.  Bayne, 
and  Hyman  v.  McVeigh,  supra. 

We  conclude,  therefore,  that  as  the  action 
was  barred  by  the  statute  of  Missouri  where 
the  cause  of  action  arose,  no  action  can  be 
maintained  thereon  in  this  state  by  reason 
of  the  provisions  of  section  22  of  the  limita- 
tion act.  It  is  unnecessary  to  cite  authori- 
ties to  the  effect  that  the  note  being  barred 
no  action  can  be  maintained  upon  the  mort- 
gage. 

For  these  reasons  the  judgment  Is  revers- 
ed, and  the  cause  remanded  for  further  pro- 
ceedings. 

(76  Kan.  723) 

HENLEY  et  al.  v.  MYERS. 

(Supreme  Court  of  Kansas.    March  11,  1007. 
On  Rehearing.  Dec.  7,  1007.) 

1.  Corporations  —  Stockholders  —  Double 
Liability— Judgment  for  Tort. 

The  statute  (sections  1302  and  1315  of  the 
General  Statutes  of  1001)  which  declared  the 
double  liability  of  stockholders  to  be  an  asset 
of  an  insolvent  corporation,  and  authorized  the 
appointment  of  a  receiver  to  enforce  it  for  the 
benefit  of  corporate  creditors,  protected  the 
owner  of  a  judgment  founded  on  tort,  as  well 
as  claimants  whose  demands  originated  in  con- 
tract. 

2.  Same  —  Enforcement  —  Judgment  fob 
Tort. 

In  virtue  of  the  general  saving  clause  (Gen. 
St.  1001,  §  7342,  par.  1),  which  provides  that 
the  repeal  of  a  statute  shall  not  affect  any 
right  which  accrued  under  it,  the  holder  of  a 
judgment  rendered  against  a  Kansas  corpora- 
tion in  an  action  founded  on  tort,  upon  which 
an  execution  had  be-m  issued  and  returned  nulla 
bona  before  the  repeal  of  the  act  (Gen.  St.  1901. 
§  1302)  providing  that  under  such  circumstances 
the  liability  of  stockholders  might  be  enforced 
for  the  benefit  of  creditors  by  means  of  a  re- 
ceiver to  be  appointed  for  that  purpose,  may 
have  such  remedy  notwithstanding  such  repeal. 

3.  Same— Appointment  op  Receiver. 

The  statute  (Gen.  St.  1889,  §§  1200,  1204) 
which  authorized  an  action  to  be  brought  on  a 
corporate  debt  directly  against  the  stockholder 
of  a  corporation  that  had  ceased  business  for  a 
year  conferred  no  right  of  action  upon  one  hav- 
ing a  claim  founded  on  tort  against  a  corpora- 
tion whose  operations  ended  January  15,  1899, 


for  the  reason  that  such  statute  was  repealed 

January  11,  1899,  and  after  its  repeal  no  rem- 
edy against  stockholders  remained  to  such  a 
claimant,  excepting  that  by  the  appointment  of 
a  receiver. 

4.  Same— Limitations. 

Under  the  statute  (Gem  St  1901,  f  1302) 
which  authorized  the  appointment  of  a  receiv- 
er of  an  insolvent  corporation  to  enforce  the 
personal  liability  of  stockholders  for  the  benefit 
of  corporate  creditors  whenever  an  execution  on 
a  judgment  against  the  corporation  should  be 
returned  nulla  bona,  in  the  absence  of  special 
circumstances  demonstrating  insolvency  in  some 
other  manner,  the  statute  of  limitations  did  not 
begin  to  run  against  a  creditor  who  wished  to 
invoke  that  remedy  until  the  rendition  of  a  judg- 
ment and  the  issuance  and  return  of  an  execu- 
tion, provided  he  showed  reasonable  diligence 
in  causing  these  steps  to  be  taken.  Where  the 
court  at  the  time  of  giving  judgment  stayed 
execution  for  five  months  pending  the  making 
of  a  case  for  review,  the  fact  that  the  plaintiff 
consented  to  such  stay  will  not  be  deemed  to 
show  a  want  of  diligence;  and  an  action  was 
begun  in  tii..o  if  brought  within  three  years 
from  the  expiration  of  such  stay. 

5.  Same— Transfer  of  Stock— Effect. 

The  statute  (Gen.  St.  1901,  §  1283)  provid- 
ing that  as  soon  as  a  transfer  of  stock  is  shown 
upon  the  books  of  a  corporation  the  president 
and  secretary  shall  file  with  the  Secretary  of 
State  a  statement  of  such. change,  and  that  no 
transfer  of  stock  shall  be  legal  or  binding  until 
such  statement  is  so  made,  imposed  upon  those 
who  at  the  time  of  its  enactment  owned  corpo- 
rate stock,  and  thereafter  sold  it,  the  doty,  in 
order  to  relieve  themselves  of  liability  for  debts 
of  the  company,  of  procuring  a  record  thereof 
to  be  made  in  the  office  of  the  Secretary  of  State ; 
and  although  one  who  sold  stock  caused  a  trans- 
fer thereof  to  be  duly  entered  on  the  books  of 
the  company,  thereby  charging  the  corporate 
officers  with  a  duty  under  the  statute  to  cause 
the  public  record  to  be  made,  unless  he  took 
some  further  step  to  secure  the  performance  of 
such  duty,  he  remained  chargeable  with  the  cor- 
porate debts. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12.  Corporations,  §«  900-902.1 

6.  Constitutional  Law  — ■  Obligation  of 
contbacts. 

So  interpreted,  the  statute  did  not  so  im- 
pair the  obligation  of  the  stockholder's  contract 
resulting  from  his  ownership  of  the  stock  as  to 
render  it  obnoxious  to  the  federal  Constitution. 

On  Rehearing. 

7.  Corporations— Liability  of  Stockhold- 
ers—"Dues." 

In  the  provision  of  the  Kansas  Constitu- 
tion (section  2.  art.  12,  repealed  in  1900)  that 
'"dues  from  corporations  shall  be  secured  by  in- 
dividual liability  of  the  stockholders  to  an  ad- 
ditional amount  equal  to  the  stock  owned  by 
each  stockholder."  the  word  "dues''  was  used 
in  a  sense  broad  enough  to  cover  a  judgment 
rendered  against  a  corporation  in  an  action 
founded  upon  tort. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  §$  920,  925. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  22.",8,  2259.] 

8.  Same— Judgments  for  Torts. 

In  view  of  such  interpretation  of  the  con- 
stitutional provision  referred  to,  section  1192  of 
the  General  Statutes  of  1889  (repealed  in  1899), 
authorizing  the  owner  of  a  judgment  against  a 
corporation  upon  which  an  execution  had  been 
returned  unsatisfied  to  proceed  against  any  of 
the  stockholders  and  hold  them  liable  thereon 
to  the  extent  of  the  amount  of  their  stock,  ap- 
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plied  to  judgments  founded  on  tort  as  well  as 
upon  contract,  notwithstanding  that  elsewhere 
in  the  same  act  the  person  to  whom  the  right 
is  given  is  described  as  a  creditor  of  the  corpo- 
ration and  the  claim  against  it  as  a  debt. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  §§  920,  923.] 

9.  Same— Extent  of  Liability. 

Said  section  imposed  upon  the  stockholder 
a  liability  for  the  payment  of  corporate  obliga- 
tions, including  those  founded  upon  tort,  to  the 
extent  of  the  stock  owned. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
toI.  32,  Corporations,  §  920.] 

10.  Same— Action  bt  Receivers— Constitu- 
tional Law— Obligation  of  Contracts. 

Section  1302  of  the  General  Statutes  of 
1901  (repealed  in  1903).  which  substituted  for 
all  other  methods  of  enforcing  the  individual 
liability  of  stockholders  an  action  to  be  brought 
by  a  receiver,  was  available  against  stockhold- 
ers who  became  such  prior  to  its  enactment. 
Its  application  to  them  did  not  constitute  an 
impairment  of  the  obligation  of  the  contract 
arising  out  of  their  membership  in  the  corpora- 
tion, even  although  the  new  remedy  might  be 
more  efficient  than  the  old,  and  might  incidental- 
ly under  some  circumstances  prove  somewhat 
more  burdensome,  so  long  as  it  involved  no  ac- 
tual increase  in  their  liability. 

(Syllabus  by  the  Court.) 

Error  to  District  Court,  Douglas  County; 
C.  A.  Smart,  Judge. 

Action  by  E.  E.  Myers,  receiver,  against  A. 
Henley  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  errror.  Affirmed. 

Geo.  J.  Barker,  W.  W.  Nevison,  and  Bishop 
&  Mitchell,  for  plaintiffs  in  error.  R.  E. 
Melvin,  for  defendant  in  error. 

MASON,  J.  May  1,  1900,  W.  H.  Stevenson 
recovered  a  Judgment  against  the  Consoli- 
dated Barb  Wire  Company,  a  Kansas  corpora- 
tion. In  an  action  founded  upon  a  tort.  De- 
cember 7.  1900,  an  execution  was  Issued, 
which  was  returned  unsatisfied  January  2, 
1901.  because  no  property  could  be  found  on 
which  to  levy.  June  27,  1903,  Stevenson  filed 
a  motion  for  the  appointment  of  a  receiver  to 
close  up  the  affairs  of  the  corporation.  Sep- 
tember 12,  1903,  E.  E.  Myers  was  appointed 
as  such  receiver.  October  0,  1903,  the  re- 
ceiver sued  several  stockholders  to  collect  the 
amounts  for  which  they  were  liable  In  addi- 
tion to  their  subscriptions;  the  action  being 
based  upon  sections  1302  and  1315  of  the 
General  Statutes  of  1901  (now  repealed), 
which  authorized  such  procedure  for  the  bene- 
fit of  creditors.  He  recovered  a  judgment, 
from  which  the  defendants  prosecute  error. 

The  most  difficult  question  presented  is 
whether  the  statute  referred  to  protected  the 
owner  of  a  judgment  founded  on  tort,  as  well 
as  claimants  whose  demands  originated  In 
contract.  So  much  of  it  as  Is  here  important 
rends  as  follows : 

"Sec.  1315.  The  stockholders  of  every  cor- 
poration, except  railroad  corporations  or  cor- 
porations for  religious  or  charitable  pur- 
poses, shall  be  liable  to  the  creditors  there- 
of for  any  unpaid  subscriptions,  and  in  addi- 


tion thereto  for  an  amount  equal  to  the  par 
value  of  the  stock  owned  by  them,  such  li- 
ability to  be  considered  an  asset  of  the  cor- 
poration in  the  event  of  insolvency,  and  to  be 
collected  by  a  receiver  for  the  benefit  of  all 
creditors." 

"Sec.  1302.  If  any  execution  shall  have 
been  Issued  against  the  property  or  effects  of 
a  corporation,  except  a  railway  or  a  relig- 
ious or  charitable  corporation,  and  there  can- 
not be  found  any  property  upon  which  to  levy 
such  execution,  such  corporation  shall  be 
deemed  to  be  Insolvent ;  and  upon  application 
to  the  court  from  which  said  execution  was 
issued,  or  to  the  judge  thereof,  a  receiver 
shall  be  appointed,  to  close  up  the  affairs  of 
said  corporation.  Such  receiver  shall  im- 
mediately Institute  proceedings  against  all 
stockholders  to  collect  unpaid  subscriptions 
to  the  stock  of  such  corporation,  together 
with  the  additional  liability  of  such  stock- 
holders equal  to  the  par  value  of  the  stock 
held  by  each.  All  collections  made  by  the 
receiver  shall  be  held  for  the  benefit  of  all 
creditors,  and  shall  be  disbursed  In  such  man- 
ner and  at  such  times  as  the  court  may 
direct." 

This  statute  was  enacted  while  section  2  of 
article  12  of  the  state  Constitution  was  in 
force,  reading:  "Dues  from  corporations  shall 
be  secured  by  Individual  liability  of  the  stock- 
holders to  an  additional  amount  equal  to  the 
stock  owned  by  each  stockholder,  and  such 
other  means  as  shall  be  provided  by  law; 
but  such  Individual  liabilities  shall  not  ap- 
ply to  railroad  corporations,  nor  corporations 
for  religious  or  charitable  purposes."  The 
constitutional  provision  was  not  self-operat- 
ing (Woodworth  v.  Bowles,  61  Kan.  509,  00 
Pac.  331),  but  may  aid  in  the  interpretation 
of  the  act  passed  in  pursuance  of  it. 

A  similar  question  arising  upon  similar 
statutes  has  frequently  received  the  attention 
of  the  courts,  but  the  authorities  are  not  in 
entire  harmony  on  the  subject.  In  1  Cook 
on  Corporations,  §  217,  It  is  said :  "The  stat- 
utory liability  Imposed  upon  the  stockholders 
In  corporations  Is  a  liability  exclusively  for 
debts  and  demands  accruing  against  the  cor- 
poration by  reason  of  its  contracts.  It  can- 
not, therefore,  be  enforced  to  pay  damages 
recovered  against  the  corporation  In  an  action 
in  tort."  And  in  26  A.  &  E.  Encycl.  of  L. 
1024,  1025:  "Unliquidated  damages  arising 
from  the  commission  of  a  tort  by  the  corpora- 
tion or  Its  ageuts  are  usually  held  not  to  be 
'debts,'  within  the  meaning  of  that  term  as< 
used  in  the  statutes  imposing  liability  upon 
stockholders.  But  In  Ohio  and  South  Caro- 
lina they  have  been  held  to  be  'dues.'  within 
the  purview  of  their  statutes."  On  the  other 
hand,  the  discussion  of  the  subject  in  the  val- 
uable article  on  Corporations  by  the  late 
Seymour  D.  Thompson  In  the  Cyclopedia  of 
Law  and  Procedure  (10  Cyc.  684)  Includes  this 
this  statement:  "A  judgment  against  a  cor- 
poration is  certainly  a  debt  of  the  corpora- 
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tlon,  without  reference  to  the  question  wheth- 
er it  was  founded  upon  a  tort  or  upon  a  con- 
tract Hence,  where  it  Is  sought  merely  to 
subject  what  remains  unpaid  by  the  share- 
holder In  respect  to  his  shares,  It  Is  clear  that 
any  demand  against  the  corporation  which . 
has  been  reduced  to  a  judgment  will  be 
available  as  a  basis  of  such  a  proceeding, 
without  reference  to  the  nature  of  the  orig- 
inal claim.  If  It  Is  merged  In  the  judgment, 
it  becomes  a  'debt  of  record'  in  the  language 
of  the  common  law;  and  upon  this  point 
there  will  be  no  difference  of  Judicial  opin- 
ion. So,  as  already  seen,  constitutional  pro- 
visions and  statutes  securing  to  creditors  dues 
from  corporations  by  a  superadded  individual 
liability  of  their  shareholders  are  remedial  In 
their  nature,  and  hence  embrace  judgments 
against  the  corporation  for  damages  in  ac- 
tions for  its  torts." 

Manifestly  the  question  whether  a  stock- 
bolder  must  respond  to  a  demand  of  the 
character  here  involved  depends  upon  the 
language  of  the  constitutional  or  statutory 
provisions  in  virtue  of  which  the  liability  is 
asserted.  The  decisions  for  the  most  part 
turn  upon  the  force  to  be  given  to  the  word 
"debt."  While  the  statute  under  considera- 
tion does  not  use  that  word,  much  the  same 
effect  is  produced  by  its  employment  of  the 
term  "creditors"  to  describe  those  for  whose 
benefit  the  remedy  Is  furnished.  The  word 
"debt"  has  several  recognized  meanings.  Any 
financial  obligation  is  a  debt  in  a  broad  and 
general  sense;  but,  where  the  term  is  used 
technically  and  restrictively,  it  implies  an 
ascertained  amount,  and  sometimes,  as  well, 
a  foundation  in  contract.  The  same  distinc- 
tion exists  in  the  use  of  the  word  "creditor," 
which  may  mean  one  having  any  character  of 
claim  against  another,  or  one  having  a  liq- 
uidated demand  based  on  an  agreement.  Il- 
lustrations of  the  various  uses  of  these  words 
may  be  found  in  2  Words  and  Phrases  Ju- 
dicially Defined,  1713,  1714,  1718-21,  1891, 
1892;  8  Words  and  Phrases  Judicially  De- 
fined, 7628.  The  cases  In  which  stockholders 
have  been  held  not  liable  for  demands  against 
the  corporation  arising  out  of  tort  are  col- 
lected in  the  works  from  which  the  fore- 
going quotations  are  made.  They  proceed  up- 
on the  theory  that  such  liability  exists  only 
with  respect  to  obligations  originating  In 
contract.  Where  that  view  prevails,  it  can 
make  no  difference  that  the  claim  has  been 
placed  in  judgment,  although  that  considera- 
tion is  often  spoken  of  as  affecting  the  mat- 
ter ;  for  a  judgment  is  not  a  contract  In  the 
sense  that  It  can  be  regarded  as  In  the  nature 
of  an  agreement  23  Cyc.  673,  674.  Nearly 
all  of  these  cases  are  controlled  by  one  or  the 
other  of  these  two  reasons:  (1)  That  the 
statute  to  be  construed  is  penal,  the  stock- 
holder's liability  being  Incurred  only  as  a 
penalty  for  some  act  or  omission  of  the  di- 
rectors, and  on  that  account  a  strict  construc- 
tion is  required;   (2)  that  the  statute  uses 


some  expression  beyond  the  mere  word  "debt" 
— for  Instance,  "debt  contracted" — indicating 
that  only  contractual  obligations  are  within 
Its  purview.  Neither  of  these  reasons  can 
have  any  application  here.  The  statute 
quoted  Is  clearly  remedial,  and  beyond  the 
bare  use  of  the  word  "creditors"  there  is 
nothing  in  its  language  to  suggest  a  limita- 
tion of  its  benefits  to  any  particular  class 
of  claimants ;  indeed,  the  clause  making  the 
double  liability  an  asset  of  the  corporation 
tends  strongly  against  such  restriction. 

In  Ward  v.  Joslin,  44  C.  C.  A.  456,  105  Fed. 
224,  It  was  held  that  under  the  Kansas  laws 
as  they  existed  prior  to  1899  a  judgment 
against  a  corporation,  to  be  available  as  a  de- 
mand against  a  stockholder,  must  have  been 
based,  not  only  upon  a  contract  but  upon 
such  a  contract  as  the  corporation  had  legal 
authority  to  make;  and  the  decision  was 
affirmed  by  the  supreme  court.  186  U.  S. 
142,  22  Sup.  Ct  807,  46  L.  Ed.  1093.  The 
statute  there  considered  (section  1200,  Gen. 
St  1889)  provided  that  If  any  execution 
against  a  corporation  proved  fruitless  liabil- 
ity should  attach  to  the  stockholders;  but 
in  other  sections  of  the  same  act  (sections 
1204,  1206,  Gen.  St  1889)  the  liability  was 
described  as  one  for  the  payment  of  debts. 
In  each  opinion  the  word  "dues,"  occurring 
in  the  Constitution,  was  treated  as  relating 
only  to  contractual  obligations.  The  statute 
now  under  consideration  differs  materially 
from  the  earlier  one,  and  the  presence  of 
the  provision  making  the  double  liability  an 
asset  of  the  corporation  affords  especial 
ground  for  applying  the  arguments  thus 
made  in  favor  of  giving  the  word  "dues"  a 
broad  meaning  in  Rider  v.  Fritchey,  49  Ohio 
St.  285,  30  N.  B.  692,  15  L.  R.  A.  513 :  "Can 
the  stockholders  of  an  Ohio  corporation  be 
held  for  obligations  of  the  corporation  grow- 
ing out  of  torts?  It  follows,  from  what  has 
already  been  stated,  that  we  must  assume 
that  this  Btreet  railroad  company  was  organ- 
ized under  a  law  which  Imposed  upon  stock- 
holders Just  such  liability  as  the  constitution- 
al provision  requires.  We  look,  therefore,  to 
the  Constitution  as  our  guide.  The  provision 
(section  3,  art  13)  is:  'Dues  from  corpora- 
tions shall  be  secured  by  such  Individual 
liability  of  the  stockholders  and  other  means 
as  may  be  prescribed  by  law;  but  in  all  cases 
each  stockholder  shall  be  liable,  over  and 
above  the  stock  by  him  or  her  owned,  and 
any  amount  unpaid  thereon,  to  a  further  suin, 
at  least  equal  in  amount  to  such  stock.'  The 
question  turns  upon  the  Import  of  the  word 
'dues.'  It  has  been  contended  that  provisions 
creating  individual  liability  on  the  part  of 
the  stockholders  are  In  derogation  of  the 
common  law,  and  are  therefore  to  be  con- 
strued strictly.  Authorities  In  support  of 
this  rule  are  not  wanting,  and,  In  so  far  as 
such  liability  is  attached  by  way  of  penalty 
for  the  omission  of  some  act  required  by  the 
statute,  as  in  some  of  the  states,  It  is  prob- 


Digitized  by  Google 


Kan.) 


HENLEY 


r.  MYERS. 


171 


able  that  the  weight  of  authority  favors  the 
proposition.  But  all  concede  that  this  Is  a 
remedial  provision,  and  to  hold  that  there 
most  be  applied  to  it  the  same  test  as  If  It 
were  a  penal  law  is  to  hold  that  all  remedial 
laws  must  be  so  construed ;  for  every  reme- 
dial law  must  of  necessity  be  in  derogation 
of  the  common  law.  Where  the  provision  is 
simply  remedial,  though  it  does  impose  an 
obligation  which  did  not  attach  at  common 
law,  we  see  no  reason  to  insist  upon  what  Is 
called  a  strict  construction,  but  believe  that 
the  ordinary  rule,  which  requires  the  court 
to  inquire  simply  as  to  the  intent  of  the 
lawmakers,  reading  the  provisions  as  they 
were  intended  to  be  read,  will  best  attain 
the  ends  of  justice.  This  leads  us  to  look 
to  the  Intent  of  the  section  quoted.  Speaking 
in  general  terms.  It  must  be  manifest  that 
the  intent  was  to  provide  that  those  who  de- 
rive advantage  from  the  authority  of  the 
state  given  by  our  incorporation  laws  shall 
at  the  same  time  assume  responsibility  for 
the  acts  of  the  artificial  creature  which  they 
have  called  Into  legal  being,  afTecting  the 
rights  of  others.  Having  In  mind  this  gener- 
al Intent  and  the  provision  being  remedial, 
it  should,  we  think,  be  construed  with  a 
view  to  remove  the  evil  and  extend  the  bene- 
fit proposed.  *  *  *  It  would  seem  to  be 
the  undoubted  duty  of  the  court  to  give  the 
word  'dues.'  as  found  In  the  section  quoted, 
such  construction  as  will  secure  the  ap- 
parent object  of  the  Constitution  makers  in 
its  adoption.  Constitutions  are  necessarily 
couched  In  terse  language,  and  we  look  there 
for  the  use  of  words  in  a  broad,  comprehen- 
sive sense.  *  •  *  It  is  difficult  to  see  any 
reason  why  the  framers  of  the  Constitution 
should  Intend  to  afford  one  who  gives  credit 
for  goods  or  money  to  a  corporation  a  right 
to  demand  compensation  of  the  stockholders 
In  case  of  insolvency,  and  deny  a  like  right 
to  one  who  intrusts  it  with  the  care  of  bis 
person,  as  in  the  case  of  a  passenger,  or  to 
one,  even  a  stranger,  who,  without  fault  on 
his  part,  is  injured  by  the  negligence  of  the 
corporation's  agents.  It  may  well  be  asked: 
Are  the  rights  of  things  more  sacred  than 
the  rights  of  persons?  Is  there  any  rule  of 
public  policy  which  would  justify  the  protec- 
tion of  rights  arising  ex  contractu,  which 
would  not  equally  call  for  protection  of  rights 
arising  ex  delicto,  or  any  claim  for  unliqui- 
dated damages!  *  •  *  As  a  conclusion  we 
are  of  the  opinion  that  the  word  'dues'  should 
receive  a  beneficial  construction — one  which 
will  Include  within  Its  scope  as  well  a  de- 
mand for  unliquidated  damages  for  a  tort  as 
a  claim  for  a  debt  arising  upon  contract." 

This  reasoning  is  approved  and  adopted 
In  Flennlkin  v.  Marshall,  43  S.  C.  80,  20  8. 
E.  788,  28  L  R.  A.  402.  We  regard  It  as 
sound  and  convincing,  and  In  principle  deci- 
sive of  the  question  here  presented  in  favor 
of  the  view  taken  by  the  trial  court. 

A  further  contention  made  by  plaintiff  In 


error  is  that,  granting  a  judgment  against  a 
corporation  for  a  tort  to  be  an  obligation  for 
which,  under  any  circumstances,  a  stockhold- 
er might  be  held  upon  his  additional  liability, 
the  present  action  cannot  be  maintained,  be- 
cause  the  section  referred  to  was  repealed  be- 
fore Its  benefit  had  been  Invoked  by  the  mak- 
ing of  an  application  for  a  receiver.  See 
chapter  152,  p.  284,  Laws  1908,  effective 
March  17,  1903.  As  the  judgment  was  not 
based  upon  a  contract,  the  Legislature  doubt- 
less had  power,  by  taking  away  the  remedy, 
to  deprive  the  creditor  of  the  means  of  en- 
forcing its  payment.  Louisiana  v.  Mayor  of 
New  Orleans,  109  U.  S.  285,  3  Sup.  Ct  211, 
27  L.  Ed.  936.  But  such  power  was  not  at- 
tempted to  be  exercised  in  this  Instance ;  for, 
while  the  repealing  act  itself  contains  no  sav- 
ing clause,  there  must  be  read  into  It  a  reser- 
vation in  favor  of  any  right  accrued,  as  well 
as  of  any  proceeding  commenced,  in  conse- 
quence of  the  first  paragraph  of  section  7342 
of  the  General  Statutes  of  1901,  which  reads: 
"The  repeal  of  a  statute  does  not  *  *  • 
affect  any  right  which  accrued,  any  duty  Im- 
posed, any  penalty  incurred,  nor  any  pro- 
ceeding commenced,  under  or  by  virtue  of 
the  statute  repealed."  When  the  judgment 
had  been  rendered  and  the  insolvency  of  the 
corporation  bad  been  demonstrated  by  the 
issuance  and  return  of  an  execution  nulla 
bona,  a  right  at  once  accrued  to  Its  owner, 
under  the  existing  statute,  not  only  to  have 
a  receiver  appointed  for  the  corporation,  but 
by  this  means  to  enforce  the  stockholders* 
liability  to  him.  This  right,  by  the  terms  of 
the  statute  quoted,  survived  the  repeal,  al- 
though no  proceeding  had  been  begun  to  as- 
sert it.  This  proposition  is  substantially 
covered  by  the  decision  in  Wire  Co.  v.  Stev- 
enson, 71  Kan.  64,  79  Pac.  1085,  although 
there  the  question  presented  was  only  wheth- 
er a  receiver  could  be  appointed;  bis  right  to 
maintain  an  action  against  the  stockholders 
not  being  Involved. 

It  is  next  claimed  that,  if  any  cause  of  ac- 
tion of  the  character  here  presented  ever  ex- 
isted against  the  defendants,  it  had  been  bar- 
red by  the  statute  of  limitations  before  steps 
were  taken  to  enforce  it  The  corporation 
permanently  suspended  business  January  15, 
1899.  It  Is  argued  that  with  the  expiration 
of  one  year  from  that  date  a  right  accrued 
to  Stevenson  to  bring  action  directly  against 
the  stockholders  of  the  corporation  under  sec- 
tions 1200  and  1204  of  the  General  Statutes  ot 
1889,  which  authorized  such  a  proceeding; 
that  this  right  was  barred  by  limitation,  be- 
cause not  exercised  within  three  years;  and 
that  under  the  authority  of  Cottrell  v.  Man- 
love,  58  Kan.  405,  49  Pac.  519,  when  the  bar 
was  permitted  to  fall  against  this  remedy,  it 
excluded  every  other  as  well.  A  fatal  fault 
with  this  argument  is  that  the  section  re- 
ferred to  was  repealed  January  11,  1899,  sev- 
eral days  before  the  corporation  ceased  to  do 
business,  and  more  than  a  year  before  such 
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cessation  had  continued  long  enough  to  war- 
rant a  direct  action  against  the  stockholders. 
Section  17,  c.  10,  p.  36,  Laws  189a  There- 
fore no  right  of  action  accrued  to  Stevenson 
under  It  prior  to  Its  repeal,  and  after  Its  re- 
peal the  only  remedy  against  stockholders 
left  to  corporate  creditors  whose  claims  were 
based  upon  torts  was  that  by  the  appoint- 
ment of  a  receiver.  Henley  v.  Stephenson,  67 
Kan.  4,  72  Pac.  618.  To  pursue  this  remedy 
it  was  necessary  that  he  should  first  of  all 
reduce  his  claim  to  judgment  This  he  ac- 
complished May  1,  1900,  and  no  want  of  dili- 
gence can  be  attributed  to  him  prior  to  that 
time. 

It  Is  further  contended,  however,  that  it 
was  incumbent  upon  Stevenson  to  cause  the 
commencement  of  an  action  against  the  stock- 
holders, or  at  least  to  apply  for  the  appoint- 
ment of  a  receiver,  within  three  years  from 
the  time  judgment  was  obtained.  The  ap- 
plication was  not  made  until  September  12, 
1903,  and  the  action  was  not  begun  until  Oc- 
tober 6,  1903.  Before  he  could  ask  for  a  re- 
ceiver, however,  it  was  necessary  that  the 
insolvency  of  the  corporation  should  be  ex- 
hibited by  the  Issuance  and  return  of  an  ex- 
ecution. It  was  within  the  power  of  the 
judgment  creditor  to  cause  these  preliminary 
steps  to  be  taken  at  any  time,  and  he  could 
not  extend  the  statute  of  limitations  Indefi- 
nitely by  neglecting  to  act.  It  was  Incumbent 
upon  him  to  perfect  his  right  of  action  with- 
in a  reasonable  time,  which  could  never  be 
more  than  the  statutory  period.  West  v. 
Bank,  66  Kan.  527,  72  Pac.  252,  63  L.  R.  A. 
137,  97  Am.  St.  Rep.  385.  He  took  out  an 
execution  December  7,  1900.  Whether  this 
would  under  all  circumstances  be  deemed 
reasonable  promptness  need  not  be  determin- 
ed. Pending  the  settlement  of  a  case-made, 
a  stay  of  execution  was  granted,  which  ex- 
pired October  9, 1900.  Until  that  time,  there- 
fore, no  attempt  could  have  been  made  to 
enforce  the  judgment  The  record  shows 
that  the  plaintiff  consented  to  the  stay  order; 
but,  even  if  this  can  be  regarded  as  a  volun- 
tary submission  to  a  suspension  of  proceed- 
ings, the  delay  so  occasioned,  in  view  of  its 
purpose  to  facilitate  a  review,  cannot  be  deem- 
ed an  unreasonable  one.  The  interval  be- 
tween the  expiration  of  the  stay  and  the 
Issuance  of  an  execution — from  October  9th 
to  December  7th— was  hardly  long  enough  to 
show  a  lack  of  diligence;  but  even  this  need 
not  be  decided,  for  the  present  action  was  be- 
gun, not  only  within  three  years  from  the 
return  of  the  execution,  but  within  three  years 
from  the  end  of  the  stay,  and  was,  therefore, 
brought  within  due  time,  irrespective  of  any 
further  allowance  for  the  taking  of  the  pre- 
liminary steps. 

The  defendants  were  stockholders  In  the 
Consolidated  Barb  Wire  Company  from  some 
time  In  1887  until  January  15,  1899,  when 
they  sold  their  stock  In  good  faith.  The 
transfer  was  duly  entered  upon  the  books 


of  the  company,  but  no  statement  of  such 
change  of  ownership  was  ever  filed  with  the 
Secretary  of  State.  Section  1283  of  the  Gen- 
eral Statutes  of  1901,  which  took  effect  Jan- 
uary 11,  1899,  provides:  "It  shall  also  be 
the  duty  of  the  president  and  secretary  of  any 
such  corporation  organized  under  the  laws 
of  this  state,  as  soon  as  any  transfer,  sale 
or  change  of  ownership  of  any  such  stock  Is 
made  as  shown  upon  the  books  of  the  com- 
pany, to  file  with  the  Secretary  of  State  a 
statement  of  such  change  of  ownership,  giv- 
ing the  name  and  address,  of  the  new  stock- 
holder or  stockholders,  the  number  of  shares 
so  transferred,  the  par  value,  and  tbe  amount 
paid  on  such  stock.  No  transfer  of  such 
stock  shall  be  legal  or  binding  until  such  state- 
ment is  made  as  provided  for  In  this  act" 
In  the  orlgi-al  act  (section  12,  c.  10,  p.  32, 
Laws  1898)  there  followed  this  proviso,  which 
has  since  been  repealed,  but  which  is  of  Im- 
portance as  indicating  clearly  that  the  re- 
striction on  the  transfer  of  stock  was  intend- 
ed to  affect  the  matter  of  the  personal  liabil- 
ity of  stockholders:  "Provided,  however, 
that  no  transfer  of  stock  shall  release  the 
party  so  transferring  from  the  liability  of 
the  laws  of  this  state  as  to  stockholders  of 
corporations  for  profit  for  ninety  days  after 
such  transfer  and  the  filing  and  recording 
thereof  in  the  office  of  the  Secretary  of 
State." 

Tbe  ground  of  the  claim  against  the  de- 
fendants Is  that  by  reason  of  the  statute  quot- 
ed the  sale  of  their  stock  was  not  effective  to 
relieve  them  from  liability  for  the  debts  of 
the  corporation  because  no  record  of  it  was 
ever  made  in  the  office  of  the  Secretary  of 
State.  English  and  federal  cases  hold  that 
where  one  who  has  transferred  his  stock  re- 
mains charged  with  corporate  debts  because 
tbe  transfer  Is  not  properly  registered,  it  la 
upon  tbe  principle  of  negligence  on  his  part 
and  that  he  can  relieve  himself  from  liability 
by  showing  that  he  has  been  reasonably  dill- 
gent  in  the  matter  and  that  the  fault  has 
been  that  of  the  company's  officers.  10  Cyc 
716,  717.  The  statute  here  Involved  Is  too 
explicit  to  leave  room  for  construction.  It 
makes  the  liability  absolute  until  the  requir- 
ed statement  is  filed.  The  duty  to  supply 
such  record  Is  Imposed  upon  the  president 
and  secretary,  and  not  upon  the  stockholders ; 
but  this  Is  true  as  well  of  the  ordinary  re- 
quirement that,  to  be  effective,  transfers  must 
be  entered  in  the  books  of  the  company.  In 
either  case  it  can  hardly  be  doubted  that  the 
transferror  can,  If  necessary,  have  the  aid 
of  the  courts  to  see  that  the  duty  is  per- 
formed. 19  A  &  E.  Encycl.  of  L.  881,  882. 
Probably,  if  a  stockholder  were  driven  to  that 
remedy,  the  registration,  when  made  in  pur- 
suance of  an  order  so  obtained  by  him,  would 
by  relation  be  effective  from  the  time  his 
proceeding  was  begun ;  or  It  may  be  that  any 
affirmative  action  on  his  part— a  mere  request 
or  demand  that  the  officers  perform  their 
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duty— might  relieve  him  from  liability.  But 
no  such  question  is  here  presented,  for  it  is 
not  shown  that  any  step  was  taken  by  the 
defendants  to  compel  or  to  urge  a  compliance 
with  the  law. 

The  argument  is  strongly  pressed,  however, 
that  the  statute  is  invalid  as  to  those  who 
already  owned  corporate  stock  at  the  time  ol 
its  enactment,  for  the  reason  that  it  seeks 
to  change  their  contractual  liability — to  Im- 
pair the  obligation  of  the  contract  which  re- 
sulted from  such  ownership.  We  cannot  agree 
to  this  contention.  Before  the  act  was  pass- 
ed one  who  had  sold  stock  of  a  corporation, 
in  order  to  relieve  himself  from  liability  for 
Its  debts,  was  obliged  to  see  that  the  trans- 
fer was  noted  by  its  officer  upon  its  books. 
The  enactment  merely  Imposed  an  additional 
duty  to  see  that  a  similar  notation  was  made 
upon  a  public  record.  The  change  Imposed 
no  restraint  upon  the  transfer  of  the  stock, 
but  related  only  to  the  means  by  which  it 
should  be  accomplished  and  the  manner  In 
which  it  might  be  evidenced.  It  is  essential- 
ly a  matter  of  method,  of  procedure,  rather 
than  of  ultimate  substantial  rights.  "Wheth- 
er the  6tate  may  impose  added  conditions  or 
duties  upon  individuals  with  regard  to  their 
contracts  depends  upon  the  nature  of  such 
requirements.  If  they  amount  to  a  change  of 
the  obligation  itself,  they  are,  of  course,  In- 
effectual; but  an  obligation  cannot  be  said 
to  be  impaired  by  a  statute  which  merely 
Imposes  an  additional  duty  on  the  owner  in 
order  that  he  may  preserve  it.  Therefore  re- 
cording acts  and  acts  of  kindred  nature  are 
constitutional."   8  Cyc.  994. 

The  judgment  is  affirmed.  All  the  Justices 
•concurring. 

On  Rehearing. 

In  the  original  opinion  in  this  case,  in 
holding  that  the  plaintiffs  in  error  as  stock- 
holders could  be  held  upon  their  double  lia- 
bility for  the  payment  of  a  judgment  against 
the  corporation  founded  upon  a  tort,  some 
stress  was  placed  upon  the  fact  that  the  stat- 
ute of  January  11,  1899,  provided  that  such 
liability  should  be  considered  an  asset  of 
the  corporation  in  the  event  of  insolvency. 
Gen.  St.  1901,  §  1315.  The  court  overlooked 
the  consideration,  which  seems  sufficiently 
obvious,  that  to  base  the  decision  upon  the 
language  of  that  statute  would  involve  an 
assumption  that  the  Legislature  could  change 
the  essential  character  of  the  liability  of  one 
who  had  already  become  a  stockholder.  Up- 
on this  phase  of  the  matter  being  suggested, 
a  rehearing  was  granted  with  special  refer- 
ence to  this  question:  "Under  the  Consti- 
tution and  statutes  of  Kansas  as  they  ex- 
isted prior  to  January  11,  1899,  could  a 
stockholder  ever  be  held  liable  beyond  the 
amount  of  his  subscription  for  the  payment 
of  a  corporate  obligation  which  originated 
In  tort?"  The  affirmance  of  the  Judgment  of 
the  trial  court  was  based,  as  the  opinion 


showed,  upon  an  approval  of  the  reasoning 
of  the  Ohio  court  In  giving  a  broad  meaning 
to  the  word  "dues"  as  used  in  the  Constitu- 
tion. The  language  of  the  statute  of  1899 
expressly  providing  that  the  stockholders'  li- 
ability should  be  deemed  a  corporate  asset 
was  referred  to  as  affording  a  special  ground 
for  applying  the  arguments  quoted  from  Rid- 
er v.  Frltchey,  49  Ohio  St  285,  30  N.  E.  692, 
15  L  R.  A,  513,  and  also  as  a  basis  for  dis- 
tinguishing the  present  case  from  Ward  v. 
Joslin  (C.  C.)  100  Fed.  676,  44  C.  C.  A.  456; 
Id.,  105  Fed.  224,  44  C.  C.  A.  456,  affirmed 
186  U.  S.  142,  22  Sup.  Ct  807,  46  L.  Ed.  1093. 
The  effect  of  the  decision  in  that  case,  how- 
ever, was  somewhat  overstated.  The  pre- 
cise matter  there  determined  was  that  a 
stockholder  could  not  be  compelled  to  con- 
tribute to  the  payment  of  a  judgment  against 
the  corporation  founded  upon  a  contract 
which  the  corporation  had  no  power  to 
make,  but  against  which  it  was  estopped  to 
defend.  Such  a  liability  was  said  not  to  be 
one  of  those  the  risk  of  which  was  assumed 
by  the  contract  of  membership  in  the  cor- 
poration; and,  while  the  argument  employed 
might  be  thought  to  apply  as  well  to  the 
case  of  a  corporate  liability  based  upon  tort, 
that  question  was  not  involved  or  directly 
discussed. 

Upon  the  grounds  indicated  in  the  original 
decision  this  court  is  of  the  opinion  that  the 
word  "dues,"  as  used  in  the  Constitution, 
was  not  intended  to  be  limited  to  contractual 
obligations.  Granting  that  no  liability  could 
be  fastened  upon  the  plaintiffs  in  error  by 
the  act  of  1899,  the  question  remains  wheth- 
er they  were  liable  under  the  statute  which 
that  act  superseded.  So  far  as  here  Impor- 
tant it  read:  "If  any  execution  shall  have 
been  Issued  against  the  property  or  effects 
of  a  corporation,  *  •  *  and  there  cannot 
be  found  any  property  whereon  to  levy  such 
execution,  then  execution  may  be  Issued 
against  any  of  the  stockholders,  to  an  ex- 
tent equal  In  amount  to  the  amount  of  stock 
by  him  or  her  owned,  together  with  any 
amount  unpaid  thereon;  but  no  execution 
shall  Issue  against  any  stockholder,  except 
upon  an  order  of  the  court  In  which  the  ac- 
tion, suit  or  other  proceeding  shall  have  been 
brought  or  instituted,  made  upon  motion  in 
opeu  court,  after  reasonable  notice  in  writ- 
ing to  the  person  or  persons  sought  to  be 
charged;  and,  upon  such  motion,  such  court 
may  order  execution  to  Issue  accordingly; 
or  the  plaintiff  in  the  execution  may  proceed 
by  action  to  charge  the  stockholders  with 
the  amount  of  his  judgment"  Section  1192, 
Gen.  St  1889.  "If  any  corporation,  created 
under  this  or  any  general  statute  of  this 
state,  be  dissolved,  leaving  debts  unpaid, 
suits  may  be  brought  against  any  person  or 
persons  who  were  stockholders  at  the  time 
of  such  dissolution,  without  Joining  the  cor- 
poration In  such  suit."  Section  1204,  Id. 
"Any  •  •   *  corporation  shall  be  deemed 
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to  be  dissolved  for  the  purpose  of  enabling 
any  creditors  of  such  corporation  to  prose- 
cute suits  against  the  stockholders  thereof 
to  enforce  their  individual  liability,  If  It  be 
shown  that  such  corporation  has  suspended 
business  for  more  than  one  year."  Section 
1200,  Id.  "No  stockholder  shall  be  liable  to 
pay  debts  of  the  corporation,  beyond  the 
amount  due  on  his  stock,  and  an  additional 
amount  equal  to  the  stock  owned  by  him." 
Section  1206,  Id.  The  language  of  section  1192 
In  terms  covers  an  execution  in  any  case  re- 
gardless of  the  character  of  the  claim  out  of 
which  the  judgment  grew.  Two  of  the  other 
three  sections  refer  to  "debts"  In  describing 
the  obligations  for  which  stockholders  shall 
be  held,  and  the  third  refers  to  the  claim- 
ants as  "creditors."  As  all  are  parts  of  the 
same  chapter,  doubtless  the  subsequent  sec- 
tions should  be  looked  to  In  interpreting  the 
first  one.  Therefore,  although  that  purports 
to  be  complete  in  Itself,  perhaps  It  should 
be  Interpreted  as  though  it,  too,  described 
the  remedy  it  provided  as  one  for  the  en- 
forcement of  corporate  debts.  Even  so,  In 
view  of  the  meaning  already  assigned  to  the 
constitutional  provision,  the  word  "debts" 
must  be  deemed  to  bare  been  used  in  a  broad 
sense,  so  as  to  include  judgments  founded 
upon  torts. 

Upon  the  rehearing  the  plaintiffs  in  error 
seek  to  press  the  argument  with  regard  to 
the  impairment  of  the  obligation  of  their 
contract  one  point  further.  They  not  only 
maintain  that  the  legislation  of  1899  could 
not  make  them  liable  for  the  torts  of  the 
corporation,  if  they  had  previously  been  li- 
able only  for  its  contracts,  but  they  also 
contend  that  the  procedure  it  provided  for 
the  enforcement  of  whatever  liability  did 
exist  is  not  available  against  them,  because 
it  is  more  burdensome  than  that  of  the 
earlier  statute  which  was  in  effect  when  they 
acquired  their  stock.  This  exact  contention 
was  upheld  in  Evans  v.  Nellis  (C.  C.)  101 
Fed.  920,  decided  by  the  United  StateB  Cir- 
cuit Court  for  the  Northern  District  of  New 
York.  It  was  there  held  that  the  later  law 
visited  additional  hardships  upon  the  stock- 
holder, first,  In  depriving  him  of  the  right 
to  avail  himself  of  any  defense  he  might 
have  against  the  particular  creditor  pursu- 
ing him ;  second,  in  subjecting  him  to  an  ac- 
tion for  the  full  amount  of  his  stock,  wheth- 
er the  corporate  Indebtedness  was  large 
enough  to  require  so  large  a  payment  or  not ; 
and,  third,  In  compelling  him  to  pay  a  part 
of  the  expenses  of  the  receivership.  That 
case  having  been  taken  by  writ  of  error  to 
the  Circuit  Court  of  Appeals,  the  questions 
involved  were  from  there  certified  to  the 
Supreme  Court,  where  the  matter  was  dis- 
posed of  by  answering  only  one  question — 
whether  the  receiver  was  entitled  to  main- 
tain the  action;  the  court  saying,  upon  the 
authority  of  Waller  v.  Hamer,  85  Kan.  168. 
69  Pac.  185,  that  he  could  not  do  so,  because 


no  action  had  been  brought  against  all  the 
stockholders.  The  court  expressed  no  opin- 
ion regarding  the  validity  of  the  statute  as 
applied  to  conditions  existing  at  the  time 
of  its  enactment  Evans  v.  Nellis,  187  U.  S. 
271,  23  Sup.  Ct  74,  47  L.  Ed.  173.  It  Is  set- 
tled that  a  corporate  creditor  who  became 
such  while  the  earlier  statute  was  in  force 
could  not  be  deprived  of  his  right  to  proceed 
thereunder  by  the  enactment  of  the  new  law. 
Woodworth  v.  Bowles,  61  Kan.  569,  60  Pac. 
331.  But  It  does  not  follow  that  one  who  be- 
came a  stockholder  prior  to  1899  is  exempt 
from  being  proceeded  against  under  the 
later  act  The  constitutional  prohibition 
against  legislation  impairing  the  obligation 
of  a  contract  protects  a  creditor  from  a 
change  of  procedure  that  makes  his  remedy 
substantially  less  effective,  but  does  not  pro- 
tect a  debtor  against  a  change  that  merely 
affords  better  facilities  for  compelling  him  to 
perform  his  engagement  Phelps  v.  Trust 
Co.,  62  Kan.  529,  64  Pac.  63;  Trust  Co.  v. 
Phelps,  66  Kan.  775,  71  Pac.  1129;  8  Cyc. 
995,  note  15.  The  state  Constitution,  prior 
to  Its  amendment  in  1906,  contained  this 
provision :  "Dues  from  corporations  shall  be 
secured  by  individual  liability  of  the  stock- 
holders to  an  additional  amount  equal  to 
the  stock  owned  by  each  stockholder,  and 
such  other  means  as  shall  be  provided  by 
law."  At  the  time  the  plaintiffs  in  error 
became  members  of  the  corporation  a  stat- 
ute had  been  passed  in  pursuance  of  this 
provision  fixing  the  individual  liability  of 
stockholders  at  double  the  amount  of  their 
stock.  The  act  of  1899  did  not  affect  the 
measure  or  character  of  their  liability,  but 
merely  changed  the  manner  of  its  enforce- 
ment. The  change  did  not  make  their  con- 
tract more  burdensome,  except  as  any  change 
of  remedy  might  incidentally  do  so.  In  a 
particular  case  some  possible  hardship  might 
result;  but  In  its  general  application  the 
new  procedure  was  obviously  more  equitable 
than  the  old,  and  better  adapted  to  protect 
the  rights  of  the  stockholders. 

Substantially  the  question  here  presented 
has  been  considered  in  a  series  of  cases  aris- 
ing upon  a  change  In  the  Minnesota  statute 
providing  remedies  for  the  enforcement  of 
the  stockholders'  liability  for  debts  of  the 
corporation.  Of  this  question  it  was  said,  in 
Straw  &  Ellsworth  Mfg.  Co.  v.  L.  O.  Kil- 
bourne  B.  &  S.  Co.,  80  Minn.  125,  83  N.  W. 
36  (adhered  to  after  reargument  in  London  & 
N.  W.  A.  M.  Co.  v.  St  P.  P.  O.  Co.,  84  Minn. 
144,  86  N.  W.  872):  "There  is  no  merit  In  the 
claim  of  counsel  that  the  statute  of  1899 
Impairs  the  obligation  of  a  contract  because 
as  to  stockholders  who  became  such  prior 
to  its  passage  it  makes  a  radical  and  unwar- 
ranted change  from  the  former  practice  of 
an  action  in  equity  to  enforce  the  share- 
holder's double  liability.  The  power  of  the 
Legislature  to  modify  or  change  a  remedy, 
provided  no  substantial  right  is  impaired, 
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cannot  be  questioned.  And  there  is  no  such 
thing  as  a  rested  right  to  a  particular  rem- 
edy. Tbe  Legislature  may  always  alter  the 
form  of  administering  right  and  justice.  No 
substantial  right  is  affected  by  the  law  in 
question,  for  in  no  manner  does  it  increase 
the  liability  of  tbe  stockholder.  It  may  af- 
ford a  new  remedy — a  different  course  of 
procedure;  but  this  fact  does  not  make  it  ob- 
noxious to  the  fundamental  law  which  for- 
bids the  impairment  of  contracts."  The 
court  then  quoted  from  Commonwealth  v. 
Gocbitnate  Bank,  85  Mass.  42:  "It  will  at 
once  be  perceived  that  no  objection  to  a 
change  of  remedy  can  be  successfully  urged 
on  account  of  Its  being  more  speedy  and 
effectual.  Tbat  objection  might  be  urged  as 
to  all  changes  in  the  forms  of  proceeding  or 
the  organization  of  legal  tribunals  to  act 
thereon.  Every  statute  extending  the  equity 
powers  of  this  court  would  be  obnoxious  to 
objections  of  this  character.  The  objection, 
to  be  tenable,  must  go  beyond  this,  and  show 
that  the  statute  Increased  the  actual  lia- 
bilities of  the  stockholder,  and  was  some- 
thing more  than  a  change  in  the  mode  of  en- 
forcing a  pre-existing  liability.  *  *  • 
The  proceedings  under  this  statute  may  re- 
quire the  action  of  the  court  upon  the  es- 
timated value  of  such  assets,  rather  than 
an  absolute  ascertainment  of  the  amounts; 
but  the  principle  to  be  applied  Is  the  same, 
varying  only  in  the  mode  of  arriving  at  the 
result  as  to  the  deficiency  chargeable  upon 
stockholders." 

The  same  statute  was  Involved  in  Converse 
v.  iEtna  Nat.  Bank,  79  Conn.  163,  64  AtL 
341.  The  court  there  said:  "It  [the  stock- 
holder. Itself  a  corporation]  therefore  incur- 
red, by  becoming  a  shareholder  in  a  Min- 
nesota corporation,  a  liability  to  perform 
such  contractual  obligations  as  were  attached 
by  the  laws  of  Minnesota  to  the  ownership  of 
its  capital  stock.  *  *  *  One  of  these  ob- 
ligations was  to  be  answerable  for  the  debts 
of  the  corporation,  in  case  of  a  deficiency  of 
corporate  assets  to  the  extent  of  the  par 
value  of  Its  shares  of  stock.  *  •  *  The 
amount  of  this  liability  could  not  be  there- 
after Increased  by  subsequent  legislation. 
The  mode  of  enforcing  it  could  be  varied 
within  reasonable  limits.  *  *  •  To  en- 
large the  remedies  of  its  creditors,  whether 
against  tbe  corporation  or  Its  shareholders. 
Impairs  the  obligation  of  no  contract."  A 
part  of  the  new  statute,  however,  was  held 
to  be  inoperative,  upon  the  theory  that  It 
added  to  the  liability  of  tbe  stockholder  by 
compelling  him  to  respond  to  an  assessment 
the  amount  of  which  was  Increased  by  an 
estimate  of  expenses  to  be  Incurred  in  prose- 
cuting future  actions.  But  In  Bernhelmer  v. 
Converse.  206  U.  S.  516,  27  Sup.  Ct.  755,  51 
Ti.  Ed.  1163,  the  Supreme  Court  of  the  United 
States  upheld  even  this  portion  of  tbe  later 
act.  saying:  "By  becoming  a  member  of  a 
Minnesota  corporation,  and  assuming  the 


liability  attaching  to  such  membership,  he 
[the  stockholder]  became  subject  to  such 
regulations  as  the  state  might  lawfully  make 
to  render  the  liability  effectual.  *  *  •  It 
is  further  urged  that,  in  Imposing  upon  the 
stockholder  the  additional  expense  in  a  pro- 
ceeding where  the  expenses  incident  to  the 
enforcement  of  the  liabl'Hy  in  other  states 
and  against  other  partes  are  taken  into 
consideration  and  Included  in  the  estimate, 
there  is  an  unwarranted  Increase  in  the 
amount  which  could  be  recovered  against  the 
stockholder  under  the  former  statute.  But, 
remembering  at  all  times  that  the  obligation 
of  the  shareholder  was  the  creature  of  the 
Constitution  of  Minnesota,  we  think  the  fact 
that  the  additional  expenses  were  Included 
in  the  assessment  cannot  operate  to  defeat  It. 
Such  expenses  are  incident  to  the  ascertain- 
ment of  the  trust  fund,  which  It  is  necessary 
to  realise  from  the  liability  of  stockholders, 
and  as  long  as  these  expenses  are  kept  within 
tbe  amount  of  the  original  liability  no  legal 
right  is  violated." 

A  special  consideration  based  upon  the 
history  of  this  litigation  would  of  Itself  com- 
pel a  denial  of  tbe  contention  of  plaintiffs  hi 
error  tbat  the  procedure  of  the  act  of  1899 
cannot  be  invoked  against  them.  Stevenson, 
the  judgment  creditor,  originally  attempted 
to  reach  them  under  the  provisions  of  the  re- 
pealed statute,  claiming,  under  the  authority 
of  Woodworth  v.  Bowles,  supra,  that  the  re- 
peal was  not  effective  as  to  him.  But  this 
court  held  that,  as  he  bad  not  shown  that  his 
judgment  was  founded  upon  a  contract,  he 
was  not  within  the  rule  there  declared,  and 
denied  him  relief,  saying  that  tbe  only  rem- 
edy open  to  him  was  that  given  by  the  new 
law.  Henley  v.  Stevenson,  67  Kan.  4,  72  Pac. 
518.  Pursuant  to  this  ruling  he  Instituted 
the  present  proceeding.  Under  these  circum- 
stances the  question  of  his  right  to  do  so  can- 
not be  regarded  as  still  open. 

In  the  original  opinion  it  was  said  that 
sections  1200  and  1204  of  the  General  Stat- 
utes of  1889  were  repealed  by  the  act  of  1899. 
Upon  the  rehearing  attention  was  called  to 
the  fact  that  section  1200  has  never  been  re- 
pealed. The  statement  referred  to  was  tech- 
nically inaccurate,  but  substantially  correct 
so  far  as  affects  the  present  case.  Section 
1204  provided  that  if  a  corporation  should 
be  dissolved,  leaving  debts  unpaid,  suits 
might  be  brought  thereon  directly  against  the 
stockholders.  Section  1200  In  Its  original 
form  (Gen.  St  1868,  c.  23,  f  40)  undertook 
to  tell  how  a  corporation  might  be  dissolved, 
mentioning  but  two  ways — by  the  expiration 
of  the  time  limited  in  its  charter,  and  by  a 
decree  of  a  court  In  1883  it  was  amended 
by  adding  a  provision  that  for  the  purpose 
of  enabling  a  creditor  to  prosecute  suits 
against  the  stockholders  to  enforce  their  In- 
dividual liability  a  corporation  should  be 
deemed  to  be  dissolved  whenever  it  had  sus- 
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pended  business  for  more  than  one  year. 
This  addition  manifestly  referred  to  suits 
brought  under  the  provisions  of  section  1204, 
and  when  that  section  was  repealed  the  new 
part  of  section  1200  necessarily  became  en- 
tirely inoperative;  there  bring  nothing  left 
to  which  it  could  apply.  The  section  Itself 
was  not  repealed,  but  appears  as  section  1310 
of  the  General  Statutes  of  1901.  That  por- 
tion of  it  which  defines  generally  the  methods 
by  which  a  corporation  may  become  extinct 
la  still  in  force.  But  the  rest  of  it,  which 
merely  fixed  a  time  when  a  cause  of  action 
should  arise  under  section  1204,  for  all  prac- 
tical purposes  disappeared  when  that  section 
was  wiped  out. 
In  the  course  of  the  first  opinion  it  was 


1EPORTEB.  (Kan. 

remarked  that,  as  the  judgment  was  not 
based  upon  a  contract,  the  Legislature  doubt- 
less had  power,  by  changing  the  law,  to  de- 
prive the  creditor  of  the  means  of  enforcing 
Its  payment,  citing  Louisiana  v.  Mayor  of 
New  Orleans,  109  U.  S.  285,  3  Sup.  Ct  211, 
27  L.  Ed.  930.  The  court  held  that  the  Legis- 
lature had  not  attempted  this.  Therefore  the 
question  whether  such  an  attempt  could  have 
been  successful  was,  of  course,  outside  of  the 
case.  The  expression  could  not  have  amount- 
ed to  a  decision,  and  was  intended  rather  as 
a  concession  for  the  purpose  of  the  argument 
than  as  even  an  intimation  of  opinion.  As 
it  has  been  brought  in  question  In  the  re- 
argument,  it  may  be  regarded  as  withdrawn. 
The  judgment  Is  affirmed. 
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HALL  et  at  v.  HALL. 

(Supreme  Court  of  Kansas.  Dec  7.  1007. 
Rehearing  Denied  Jan.  16,  1008.) 

L  Gurr— Irtkb  Vivos— Pcbsonalty. 

The  unconditional  deliverj  of  personal  prop- 
erty by  the  owner  to  another,  with  intent  that 
such  other  shall  immediately  and  permanently  be- 
come the  owner  thereof,  and  acceptance  of  the 
same  by  such  other,  constitutes  a  gift  inter  vivos. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2-1,  Gifts,  H  1-4.1 

2.  Same — Deli  vkbt. 

Where  the  donee  is  absent  or  unable  to  take 
the  gift  personally,  delivery  as  above  stated  to 
a  third  person  for  the  benefit  of  such  donee  will 
make  the  gift  complete  and  valid  as  if  accepted 
by  the  donee  in  person. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  24,  Gifts,  |  86.] 

B.  Tbust-Giit  to  Thibd  Person. 

A  gift  made  to  a  third  person  for  the  benefit 
of  another  creates  a  trust  which  will  be  admin- 
istered and  controlled  like  other  ordinary  trusts. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
voL  47.  Trusts,  |  96;  voL  24,  Gifts,  |  86.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  linn  County ; 
Walter  L.  Simons,  Judge. 

Action  by  Amos  Hall  and  others  against 
Edith  HalL  Judgment  for  defendant,  and 
plaintiffs  bring  error.  Reversed,  with  direc- 
tions. 

James  D.  Snoddy,  for  plaintiffs  in  error. 
John  H.  Grain  and  John  a  Cannon,  for  de- 
fendant In  error. 

GRAVES,  J.  Austin  W.  Hall  and  Oarolin 
F.  Hall  were  husband  and  wife,  and  resided 
at  Trading  Post  in  Linn  county.  Carol  in  F. 
Hall  died  September  24,  1884,  leaving  per- 
sonal property  of  the  value  of  S4.016JX).  This 
property  passed  into  the  possession  of  her 
husband,  Austin  W.  Hall,  who  retained  it 
until  his  death.  After  bis  death  the  defend- 
ant, Edith  Hall,  his  surviving  widow,  was 
appointed  administratrix  of  his  estate.  The 
plaintiffs  In  error  are  the  children  of  Austin 
W.  Hall  and  Carol  in  F.  Hall,  and  on  July  2, 
1908,  they  commenced  this  action  in  the  dis- 
trict court  of  Linn  county  to  recover  the 
value  of  the  personal  property  left  by  their 
mother,  Carolin  Hall,  claiming  that  before 
her  death  she  gave  said  personal  property  to 
them,  leaving  it  In  the  bands  of  a  trustee  for 
them;  that  their  father  obtained  possession 
of  it  from  such  trustee,  and  converted  it  to 
his  own  use.  The  only  questions  presented 
here  are  whether  or  not  the  transaction  relied 
upon  by  the  plaintiffs  as  a  gift  from  their 
mother  constitutes  a  gift  Inter  vivos,  or  a 
gift  causa  mortis,  and  If  the  former,  for  bow 
much  is  the  defendant  in  error  liable.  The 
facts  which  are  claimed  to  constitute  the  gift, 
briefly  stated,  are  these: 

Prior  to  the  transaction  In  controversy  Car- 
olin Hall  received  the  personal  property  In 
question  from  her  father,  and  for  that  reason 
she  prized  it  very  highly  and  guarded  its 
safety  with  great  anxiety.  She  refused  to 
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let  her  husband  take  charge  of  It,  or  have 

it  in  his  possession.  She  had  a  sister  who 
resided  at  Montpeller,  Vt,  to  whom  she  was 
deeply  attached,  and  In  whom  she  had  great 
confidence.  This  sister's  name  was  Marguer- 
ite Carlton,  and  was  familiarly  known  as 
"Marg."  In  September,  1884,  Carolin  Hall 
was  sick,  which  sickness  she  believed  would 
prove  fatal.  She  sent  for  her  sister  "Marg" 
to  come  to  visit  her.  On  the  19th  of  Septem- 
ber her  sister  had  started  and  was  on  her 
way  to  Trading  Post  Mrs.  Hall  grew  worse 
and  feared  that  she  would  not  live  until 
"Marg"  would  get  there.  The  personal  prop- 
erty in  question  consisted  of  notes  and  mort- 
gages, kept  by  Mrs.  Hall  In  a  tin  box  which 
fastened  with  a  padlock.  During  her  sick- 
ness she  kept  this  box  near  her  all  the  time, 
under  her  personal  control.  When  she  decid- 
ed that  death  was  near  at  hand,  her  mind 
turned  to  her  box  and  Its  contents.  At  this 
time  Mrs.  Noyes,  a  cousin  of  Mrs.  Hall,  was 
at  the  house  assisting  In  caring  for  her,  and 
Mrs.  Thompson,  formerly  Owens,  who  had, 
for  several  years  before  her  marriage,  been 
employed  by  Mrs.  Hall,  and  who  was  then 
her  trusted  friend,  was  also  present  giving 
her  assistance.  Other  friends  and  neighbors 
were  constantly  present,  also,  to  watch  and 
wait  upon  her.  Upon  this  19th  of  Septem- 
ber Mr.  A  W.  Hail  was  also  present  Mrs. 
Hall  feared  that  she  might  not  live  until 
"Marg"  would  come,  or,  If  alive,  might  be 
unable  to  make  known  her  wishes  as  to  this 
property.  She  stated  to  those  present,  in- 
cluding her  husband,  that  she  wanted  the 
property  to  go  to  her  boys,  the  plaintiffs  In 
error,  who,  at  that  time,  were  of  the  ages 
of  11,  6,  and  4  years,  respectively.  To  cover 
contingencies  she  prepared  a  written  memo- 
randum of  her  wishes,  which  reads:  "I  want 
the  contents  of  this  trunk  to  be  evenly  divided 
evenly  between  my  three  boys  and  want  their 
father  and  my  sister  Mrs.  Carlton  to  be  the 
ones  to  decide  about  the  best  way  of  dividing 
it  for  them  and  It  Is  all  mine  from  my  father 
but  the  mortgage  Is  not  on  record  at  town 
clerk  office  for  the  Gibson  farm  but  Austin 
says  that  shall  be  done  Immediately  and  oth- 
er securities  turned  In  satisfy  the  outstanding 
Indebtedness  on  the  place  and  I  want  Marg 
to  use  the  interest  as  far  as  it  will  go  for 
the  children  every  year  after  the  debts  are 
all  paid  for  the  children  until  of  age.  Pray- 
ing that  what  I  have  said  Is  right  an  affec- 
tionate mother  Carolin."  When  this  paper 
was  written,  she  handed  it  to  her  husband, 
who  read  it  and  said:  "There,  that  will  do. 
I  presume.  I  will  see  after  it" — and  return- 
ed It  to  Mrs.  Hall.  She  placed  this  memoran- 
dum with  the  notes  and  mortgages  in  the  box, 
and  locked  It  She  then  handed  the  locked 
box  to  Mrs.  Noyes,  with  the  request  to  keep 
It  until  "Marg"  comes  and  then  give  It  to 
her.  The  key  to  the  box  she  delivered  to  Mrs. 
Thompson,  with  a  like  request  to  keep  It  un- 
til "Marg"  comes  and  then  give  It  to  her. 
Mrs.  Noyes  never  allowed  the  box  to  be  out 
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of  her  possession  after  she  received  it  She 
carried  it  with  her  from  room  to  room,  and 
kept  it  at  all  times  within  her  reach.  Mrs. 
Thompson  kept  the  key  in  the  same  way  until 
"Marg"  came,  when  both  the  box  and  the 
key  were  delivered  to  her  in  the  presence  and 
sight  of  Mrs.  Hall,  who  was  not  yet  in  a  seri- 
ously weakened  condition,  either  physically 
or  mentally,  although  she  died  within  five 
days  thereafter.  "Marg"  kept  possession  of 
the  box  from  the  time  she  received  it  until 
after  the  death  of  Mrs.  Hall.  Nothing  was 
said  or  done  by  Mrs.  Hall  after  the  box  was 
delivered  to  Mrs.  Noyes  to  indicate  any  de- 
sire to  change  the  disposition  of  this  prop- 
erty from  that  then  made. 

After  the  burial  of  Mrs.  Hall,  and  Mrs. 
Carlton  was  about  to  return  to  her  home  at 
Montpeller,  Vt,  she  had  a  talk  with  A.  W. 
Hall,  who  stated  that  it  was  his  desire  to 
carry  out  in  every  particular  the  wishes  of  his 
deceased  wife  with  respect  to  the  personal 
property,  which  Mrs.  Carlton  then  held,  and 
would,  to  the  best  of  his  ability,  work  to  that 
end.  Mrs.  Carlton  thought  Mr.  Hall  was  in 
earnest  and  would  conscientiously  do  as  he 
said.  She  therefore  concluded  that  the  wish 
es  of  her  deceased  sister  could  be  better  car- 
ried out  by  him  than  by  herself,  and  ar- 
ranged to  deliver  the  property  to  him  as  ad- 
ministrator of  the  estate  of  Mrs.  Carolin 
Hall.  They  together  visited  the  probate  judge 
of  Linn  county,  and  presented  the  whole  mat- 
ter to  him.  A.  W.  Hall  told  the  probate 
judge  that  he  desired  to  carry  out  the  wishes 
of  his  wife  in  every  particular.  Mrs.  Carl- 
ton stated  that  she  believed  that  Mr.  Hall 
would  do  so,  or  she  would  not  consent  to  let 
him  have  the  property.  There  was  no  occa- 
sion for  the  judge  to  object,  and  Hall  was 
then  and  there  appointed  administrator  of 
the  estate  of  Carolin  F.  Hall,  deceased,  and 
received  from  Mrs.  Carlton  the  notes  and 
mortgages  from  the  tin  box,  and  gave  a  re- 
ceipt therefor,  which  receipt,  with  the  memo- 
randum made  by  Mrs.  Carolin  F.  Hall  at  the 
time  she  last  locked  the  box,  was  placed  there- 
in. Mrs.  Carlton  retained  possession  of  these 
and  took  them  with  her  when  she  returned 
home.  A.  W.  Hall  returned  an  inventory  of 
the  property  of  Carolin  F.  Hall,  received  by 
him  from  Mrs.  Carlton,  at  the  value  of  $4,- 
016.50.  Afterwards,  and  during  the  admin- 
istration of  the  estate,  which  closed  July  6, 
1887,  he  received  as  interest  on  the  notes  the 
additional  sum  of  $474.72,  making  the  ag- 
gregate sum  of  $4,491.22.  Out  of  this  he  paid 
in  taxes  and  in  releasing  a  mortgage  on  real 
estate  belonging  to  the  plaintiffs  In  error  the 
sum  of  $1,418,  leaving  a  balance  due  them 
on  that  date  of  $3,073.22.  On  the  same 
day,  July  6,  1887,  he  was  appointed  guard- 
ian for  the  plaintiffs  in  error,  who  were  mi- 
nors, and,  as  such,  received  the  funds  remain- 
ing in  his  hands  as  administrator.  Upon  the 
order  of  distribution  made  at  the  close  of 
administration  A.  W.  Hall  was  recognized 
as  an  heir  of  Carolin  F.  Hall,  and  was  award- 


ed one-half  of  the  estate  in  his  hands.  As 
the  boys  reached  the  age  of  majority,  each 
received  the  amount  due  him  as  shown  by  the 
guardian's  account  They  owned  a  farm  from 
which  rent  was  collected,  taxes  paid  thereon. 
Interest  collected  on  notes,  all  of  which  were 
mingled  in  the  account  so  that  it  is  difficult 
to  ascertain  from  the  facts  before  us  what  the 
true  state  of  the  account  Is.  Out  of  this  prop- 
erty Mr.  Hall  erected  a  monument  to  the 
memory  of  bis  wife,  the  expense  of  which 
was  paid  out  of  the  personal  property  In  con- 
troversy; also  the  educational  expenses  of  a 
part  of  the  boys.  The  youngest  son,  Jobn 
A.  Hall,  lived  with  his  aunt  Mrs.  Carlton,  at 
Montpeller,  and  afterwards  at  Lacygne,  Kan. 
August  9,  1901,  Mrs.  Carlton  died,  A  few- 
days  prior  thereto  she  told  John  the  story  of 
his  mother's  death  and  of  the  tin  box,  and 
then  delivered  to  him  the  box  with  his  moth- 
er's memorandum  therein.  In  December  aft- 
erwards he  Informed  his  brothers.  He,  at 
that  time,  was  attending  school  in  Michigan, 
and  his  brothers  were  In  Kansas.  This  was 
the  first  Information  either  of  the  boys  ever 
had  concerning  their  mother's  dying  solicitude 
for  their  welfare.  Mrs.  Carolin  Hall  left  in 
addition  to  the  personal  property  in  question 
250  acres  of  land  which  A  W.  Hall  convey- 
ed by  quitclaim  deed  to  the  plaintiffs  in  er- 
ror. 

From  these  facts  we  conclude  that  Mrs. 
Carolin  F.  Hall  conveyed  all  of  her  title  tc 
the  personal  property  in  controversy  to  the 
plaintiffs  In  error;  that  the  transaction  con- 
stituted a  gift  Inter  vivos,  being  an  absolute, 
unconditional  delivery  of  personal  property 
by  the  donor  to  a  third  person  as  trustee  for 
the  donees,  with  the  intent  that  such  prop- 
erty should  Immediately  and  permanently  vest 
In  such  donees.  The  only  resemblance  It 
bears  to  a  gift  causa  mortis  Is  that  the  donor 
realized  that  she  was  about  to  die,  and  prob- 
ably if  she  had  not  believed  that  death  was 
near  at  hand  the  gift  would  not  have  been 
made  at  that  time.  A  person  has  the  right 
to  give  away  his  property  at  any  time  while 
life  lasts.  Contemplation  of  the  near  ap- 
proach of  death  is,  no  doubt,  very  often  the 
cause  which  Induces  gifts  to  be  made  Inter 
vivos.  A  W.  Hall  knew  when  he  received 
this  property  that  it  belonged  exclusively  to 
the  plaintiffs  in  error,  and  he  held  It  as  trus- 
tee for  them.  He  or  his  estate  Is  responsible 
therefor.  The  probate  court  has  no  jurisdic- 
tion to  administer  the  property  of  these  mi- 
nora as  the  estate  of  Carolin  F.  Hall,  and 
the  action  taken  in  such  proceeding  is  not 
binding  on  the  plaintiffs  in  error.  The  ap- 
pointment of  A.  W.  Hall  as  guardian,  how- 
ever, was  proper,  and  whatever  of  this  prop- 
erty went  into  the  guardian's  hands  must  be 
regarded  as  accounted  for;  but  the  guardian 
bad  no  right  to  expend  this  trust  fund  for  his 
own  purposes,  nor  in  payment  of  that  for 
which  the  plaintiffs  in  error  were  not  liable. 
They  may  have  been  pleased,  as  children,  to 
have  an  expensive  monument  erected  at  the 
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grave  of  tbetr  mother,  but  they  were  not  liable 
therefor.  Money  paid  to  rellere  their  other 
property  of  liens  and  incumbrances  would  be 
egulralent  to  the  payment  of  bo  much  money. 
We  hare  not  been  called  upon  to  interpret  the 
memorandum  of  Mrs.  Hall,  which  accom- 
panied the  gift,  a*  to  how  far  its  provisions 
might  authorize  expenses  for  educational  pur- 
poses, and  hare  not  done  so.  We  only  decide 
that  Mrs.  Hall  conveyed  to  these  plaintiff*  in 
error  the  property  in  controversy  by  a  gift 
inter  vivos,  end  it  vested  permanently  in  them 
before  her  death. 

The  judgment  of  the  district  court  must 
therefore  be  reversed.  We  are  not  sufficiently 
advised  to  direct  the  proper  judgment  in 
favor  of  the  plaintiffs  in  error.  The  judg- 
ment is  reversed,  with  direction  to  enter  judg- 
ment in  favor  of  the  plaintiffs  In  error  for 
such  amount  as  may,  upon  Inquiry,  in  accord- 
ance with  the  views  herein  expressed,  be  Just 
and  proper. 


(7»  Kan.  6U) 

HARPER  v.  IOLA  PORTLAND  CEMENT 
CO.  et  aL* 

(Supreme  Oonrt  of  Kansas.    Nov.  9,  1007.) 

MasTxs  ann  Ssbvaht— Dangisoob  Pbxmisxs 

— Dutt  or  Ma8teb— Nequqbnce  or  Fellow 
Bbbvaht. 

The  decision  in  the  case  of  Brick  Company 
v.  Shanks,  69  Kan.  806,  76  Pac  866,  to  the 
effect  that  a  matter's  duty  requires  him  to 
make  and  carry  oat  regulations  to  render  the 
work  of  his  employes  reasonably  safe,  that  an 
employe  does  not  impliedly  assume  the  risk  of 
injury  from  dangers  against  which  the  master 
has  expressly  undertaken  to  protect  him,  and 
that  the  fellow-servant  rule  has  no  applica- 
tion when  the  negligent  employe  is  charged  with 
a  duty  which  the  master  is  bound  to  fulfill,  ap- 
plied to  a  personal  injury  case  growing  oat  of 
the  operation  of  a  stone  quarry. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  84,  Master  and  Servant,  H  885,  49L] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Allen  County; 
Oscar  Foust,  Judge. 

Action  by  George  Harper  against  the  Iola 
Portland  Cement  Company  and  Dan  Lang. 
Judgment  for  defendant  Lang,  and  plaintiff 
brings  error.   Reversed  and  remanded. 

Bennett  ft  Bennett  and  Lucas  &  Lucas, 
for  plaintiff  in  error.  Baxter  D.  Mc&aln, 
for  defendant  in  error. 

BTJRGH,  J.  The  defendant  operates  a 
stone  quarry  in  connection  with  its  cement 
manufactory.  The  quarry  presents  a  face  of 
solid  rock  some  20  feet  In  height  Rows  of 
holes  are  drilled  some  distance  back  from  the 
edge  and  loaded  with  dynamite,  which  is  ex- 
ploded with  a  battery.  These  "battery  shots" 
disengage  irregular  fragments  of  rock,  num- 
bers of  which  are  too  large  to  be  loaded  at 
once  into  cars  and  transported  to  the  crush- 
er, and  which  must  therefore  be  reduced. 
Many  cannot  be  broken  by  use  of  the  sledge, 
and  these  are  blown  to  pieces  by  dynamite, 

•Wot  opinion  on  rehearing,  see  SB  Pae.  MS. 


the  holes  drilled  for  the  purpose  being  call- 
ed "pop  holes,"  and  the  explosions  being  call- 
ed "pop  shots."  Frequently  a  battery  shot 
does  not  discharge  all  the  battery  holes,  and 
fragments  of  rock  thrown  into  the  pit  of  the 
quarry  will  contain  highly  dangerous  charges 
of  unexploded  dynamite.  The  plaintiff  was 
an  employe  of  the  defendant  and  his  duty 
consisted  in  drilling  pop  holes.  While  he 
was  so  occupied,  be  exploded  the  charge  of 
an  unshot  battery  hole,  and  was  injured. 
He  sued  the  defendant  for  damages,  claiming 
a  violation  of  the  duty  to  furnish  him  a  rea- 
sonably safe  place  to  work.  The  defendant 
denied  that  it  was  negligent,  and  pleaded 
contributory  negligence  and  assumption  Of 
risk.  A  demurrer  to  the  plaintiff's  evidence 
having  been  sustained,  he  prosecutes  error. 

There  was  sufficient  evidence  to  go  to  the 
jury  that  at  the  time  of  the  accident  the 
plaintiffs  work  was  confined  to  the  drilling 
of  pop  holes  in  fragments  of  rock  which  bad 
been  dislodged  by  battery  shots,  and  had 
nothing  to  do  with  the  drilling,  loading,  or 
shooting  of  battery  holes;  that  under  regula- 
tions adopted  by  the  defendant  governing 
work  in  the  quarry,  it  was  the  duty  of  the 
employe  who  loaded  and  shot  battery  holes 
to  report  the  number  loaded  to  the  quarry 
foreman;  that  the  foreman  or  the  shooter, 
or  both,  counted  the  explosions  as  they  oc- 
curred, to  ascertain  if  all  loaded  holes  were 
shot;  that,  if  the  charge  In  any  hole  failed 
to  explode,  it  was  the  duty  of  the  shooter  to 
find  it  and  explode  It,  and  if  he  could  not 
explode  it  at  once  to  mark  it,  tell  the  workmen 
of  its  location,  and  do  so  at  the  next  shoot- 
ing; and  that  the  plaintiff  had  been  advised 
of  this  rule,  and  was  working  in  reliance 
upon  It  when  he  was  injured. 

Further  evidence  was  adduced  to  show 
that  the  plaintiff  had  no  knowledge  of  the 
existence  of  the  unexploded  charge  which 
injured  him,  and  had  no  way  of  determining 
whether  the  rock  upon  which  he  undertook 
to  work  was  loaded.  It  looked  like  any  of 
the  others  there.  Its  surface  was  covered 
with  a  coating  of  Ice,  into  which  pieces  of 
stone  were  frozen,  and  the  quarry  was  not 
lighted  sufficiently  to  make  visible  Indications 
of  a  hole  having  been  drilled  In  the  rock  if 
any  had  existed.  Under  this  evidence  the 
case  is  In  all  respects  Identical  in  principle 
with  that  of  Brick  Co.  v.  Shanks,  69  Kan. 
306,  76  Pac.  856.  The  commonest  kind  of 
humanity  required  that  pop  drillers  should 
not  be  sent  unwarned  to  drill  into  rocks  con- 
taining concealed  charges  of  dynamite,  and 
the  law  clearly  required  the  defendant  to 
adopt  some  kind  of  a  regulation  for  their 
protection.  If  unexploded  charges  were  read- 
ily discoverable  by  drillers  of  ordinary  ca- 
pacity perhaps  they  might  be  hired  with  the 
understanding  they  should  locate  such  perils 
themselves;  but  even  then,  the  employment 
would  be  harsh,  if  legitimate,  and  not  the 
kind  in  which  plaintiff  was  engaged.  The 
defendant  expressly  undertook  to  make  the 
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place  where  plaintiff  was  required  to  work 
safe  by  the  adoption  of  the  regulation  de- 
scribed, and  an  implied  agreement  to  assume 
the  risk  guarded  by  the  regulation  cannot  be 
recognized  "There  is  no  room  for  any  Im- 
plied agreement  of  the  employe  to  assume 
the  risk  of  danger  In  the  presence  of  an  ex- 
press regulation  upon  the  subject  establish- 
ed by  the  pit  boss  for  the  very  purpose  of 
protecting  him."  Brick  Co.  v.  Shanks,  supra. 

For  the  reasons  stated  at  length  in  the 
case  just  cited,  the  plaintiff  was  not  a  fel- 
low servant  of  the  employe  who  was  charg- 
ed with  the  duty  of  discovering  unexploded 
charges  of  dynamite,  marking  them,  and 
warning  other  workmen  of  their  location. 
No  matter  to  whom  the  task  might  be  as- 
signed, or  what  the  rank  or  grade  of  his  serv- 
ice, the  duty  was  one  the  master  was  bound 
to  fulfill,  and  failure  to  do  so  constituted 
actionable  negligence.  Although  the  plain- 
tiff was,  as  he  admitted,  familiar  with  the 
quarry  and  with  the  details  of  the  various 
kinds  of  work  performed  there,  his  conduct, 
under  the  circumstances  stated,  was  not 
such  as  to  charge  him  with  contributory  neg- 
ligence. In  other  respects,  a  cause  of  action 
was  established,  and  the  case  should  have 
been  submitted  to  the  jury. 

The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded. 

(76  Kan.  779) 

McKINNEY  v.  GRANT  et  al. 

(Supreme  Court  of  Kansas.   Dec.  7,  1907.  Re- 
hearing Denied  Jan.  16,  1908.) 

1.  Sale  —  Contract  —  Construction — Con- 
signment. 

The  contract,  copied  in  the  statement  of 
facts,  is  held  to  be  an  agreement  providing  for 
the  consignment  of  musical  instruments  by  the 
presumptive  owner  thereof  to  an  agent  for  sale, 
and  not  a  contract  of  sale  and  purchase. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sales,  §§  17,  18.] 

2.  Replevin— Question  for  Court. 

In  a  replevin  action,  either  party  is  enti- 
tled to  the  verdict  of  a  jury,  under  proper  in- 
structions, in  the  determination  thereof.  When, 
however,  the  parties  in  the  trial  of  such  action 
agree  upon  the  determinative  facts  thereof,  the 
judgment  to  be  entered  becomes  a  question  of 
law  for  the  court. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Geary  County; 
O.  L.  Moore,  Judge. 

Action  by  W.  S.  McKinney  against  J.  U. 
Grant  and  A  A.  Flower.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Revers- 
ed and  remanded. 

The  plaintiff  in  error  brought  this  action 
against  the  defendants  by  filing  an  ordinary 
petition  in  replevin  to  recover  two  pianos. 
The  defendants  joined  issue  by  a  general  deni- 
al. The  plaintiff  claimed  that  he  had  the  ti- 
tle and  right  of  possession  to  the  pianos,  and 
that  he  had  placed  them  in  the  possession  of 
one  W.  J.  Shillito  for  the  purpose  of  sale  only 
In  accordance  with  the  terms  of  a  written  con- 
tract, a  copy  of  which  is  as  follows: 


"December  9,  1902.  The  McKinney  Music 
Co. — Gentlemen:  I  will  take  your  pianos  and 
organs  on  consignment  for  Junction  City, 
Kan.,  and  vicinity,  to  be  accounted  for  at 
agreed  prices,  and  upon  the  following  condi- 
tions: First  The  instruments  and  proceeds 
of  sale  are  your  property,  subject  to  your  or- 
der and  free  from  any  claim  whatsoever.  I 
agree  to  take  good  care  of  all  instruments  con- 
signed to  me  and  to  be  responsible  for  the 
safe  keeping  of  the  same;  also  to  keep  them 
Insured  for  your  benefit,  with  the  policies 
made  payable  to  you  In  case  of  loss,  to  an 
amount  not  less  than  the  consignment  price 
of  same.  Second.  I  agree  to  send  the  cash 
to  you  for  each  and  every  instrument  separ- 
ately, as  soon  as  sold  Third.  I  agree  to  fur- 
nish all  necessary  funds  for  the  payment  of 
freight  charges  and  other  expenses  connected 
with  the  handling  of  your  goods,  or  expense 
incurred  on  account  of  your  having  consigned 
said  goods  to  me,  and  will  make  no  charge  for 
repairing  pianos  or  organs,  or  for  such  serv- 
ices as  are  for  our  mutual  benefit  unless  the 
charge  be  agreed  upon  and  authorized  in  writ- 
ing previous  to  the  rendering  of  such  service. 
Fourth.  I  agree  to  pay  interest  at  8  per  cent 
per  annum  on  all  goods  unsold  and  on  hand 
after  three  months  from  date  of  shipment, 
but  it  is  expressly  understood  that  the  charg- 
ing of  said  Interest  and  the  payment  thereof 
shall  in  no  sense  be  construed  as  constituting 
a  sale  of  said  goods  to  me.  Fifth.  Upon  your 
demand  or  that  of  your  authorized  represen- 
tative, I  will  deliver,  as  you  may  direct  free 
of  charge,  or  expense  to  you  of  any  kind,  in- 
cluding return  freight  to  Cincinnati,  all  of 
said  consigned  goods  remaining  unsettled  for 
at  the  time  of  said  demand.  I  agree,  in  ad- 
dition to  returning  the  said  stock,  to  pay  you 
an  amount  for  depreciation  of  value  at  the 
rate  of  8  per  cent  per  annum,  from  date  of 
original  shipment  on  the  consignment  prices 
quoted  on  said  stock.  Sixth.  On  the  first  of 
each  month,  I  agree  to  send  you  a  report  of 
all  Instruments  consigned  and  unsettled  for, 
in  stock  and  In  the  possession  of  prospective 
customers,  giving  the  style  and  number  of 
each  instrument  and  its  location,  and  will  not 
expect  orders  for  additional  stock  to  be  filled 
while  such  report  is  overdue.  It  is  further 
understood  that  you  reserve  the  right  with- 
out notice,  to  reject  any  request  from  me  for 
consignments.  Seventh.  This  agreement  may 
be  terminated  at  any  time,  by  either  party,  by 
notice  being  given  in  writing  of  such  termina- 
tion. W.  J.  Shillito. 

"Accepted:  The  McKinney  Music  Co. 

"In  consideration  of  the  above,  and  the 
modifications  or  changes  of  the  same,  if  any, 
and  one  dollar,  I  or  we,  or  either  of  us  guar- 
antee that  the  said  will  faithfully  per- 
form  part  of  the  agreement,  duly  ac- 
count for  all  money,  notes,  contracts,  and 
property  of  whatsoever  nature,  belonging  to 
the  McKinney  Musk?  Company  which  may 

come  into  —  hands,  and  further  agree  to 

hold,  without  litigation,  the  McKinney  Music 
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Company  harmless  from  loss  in  their  dealings 
with  the  said  ,  my  liability  or  our  lia- 
bility not  to  exceed   dollars.   I  or  we 

or  either  of  us,  hereby  waive  the  benefit  of 
all  homestead  and  exemption  laws.  This 
guaranty  to  be  valid  and  binding  upon  the 
party  or  parties  executing  the  same  without 
regard  to  their  number. 

"  .  [Seal.] 

«'  .  [Seal.] 

"  .  [Seal.]" 

The  defendants,  on  the  other  hand,  claim, 
and  the  court,  ruling  on  the  demurrer  of  de- 
fendants to  plaintiff's  evidence,  which  it  sus- 
tained, held  that  the  contract  amounted  to  a 
sale  of  pianos  by  plaintiff  to  Shillito,  with  the 
not  unusual  reservation  of  title  as  security 
for  the  purchase  price.  A  great  deal  of  evi- 
dence, both  oral  and  written,  was  Introduced 
by  both  the  plaintiff  and  the  defendant,  the 
transcript  of  which  covers  78  pages  of  the 
record.  Among  the  items  of  evidence  the  de- 
fendants Introduced  an  admission  of  plain- 
tiff's counsel,  In  substance,  that  defendants 
became  surety  for  a  debt  of  $1,525  to  a  bank, 
and  that  to  secure  them  against  loss  thereby 
Shillito  (who  had  prior  thereto  sold  a  one-half 
Interest  in  his  business  and  stock  of  merchan- 
dise to  one  Day)  gave  them  a  bill  of  sale  of 
his  one-half  Interest  in  the  stock  of  merchan- 
dise and  accounts,  and  that  defendants  im- 
mediately took  possession  of  the  stock,  includ- 
ing the  two  pianos  in  question,  and  thereafter 
the  defendants  bought  of  Day  his  undivided 
one-half  Interest  in  the  stock,  Including  the 
two  pianos,  and  took  possession  thereof;  also 
that  the  defendants  had  no  knowledge  of  the 
written  agreement,  and  the  same  was  not  re- 
corded. 

Humphrey  &  Humphrey,  for  plaintiff  in  er- 
ror. Roark  &  Roark,  for  defendants  in  error. 

SMITH,  J.  (after  stating  the  facts  as 
above).  We  are  unable  to  agree  with  the  con- 
struction In  the  written  opinion,  filed  in  con- 
nection with  its  Instruction  to  the  jury  to  re- 
turn a  verdict  for  the  defendant,  of  the  writ- 
ten contract  under  which  the  pianos  appear 
to  have  been  consigned  by  plaintiff  to  Shillito. 
On  the  other  hand,  we  see  nothing  therein, 
unless  It  be  the  agreement  in  the  fourth  and 
fifth  paragraphs  to  pay  interest  on  the  value 
of  the  pianos  upon  certain  contingencies,  to 
Indicate  that  the  contract  is  other  than  the 
plaintiff  claims  for  it,  an  arrangement  under 
which  the  plaintiff  could  consign  musical  in- 
struments to  Shillito  to  be  sold  by  him  as  the 
agent  of  the  plaintiff.  The  provision  requir- 
ing Shillito  to  pay  Interest  on  the  value  of 
the  instruments,  in  certain  contingencies, 
while  perhaps  unusual,  is  not  sufficient  to 
characterize  the  transaction  as  a  sale  in  op- 
position to  the  expressed  intention  to  the  con- 
trary and  to  several  other  provisions  strong- 
ly Indicating  a  contrary  intention.  The  most 
that  could  be  claimed  for  this  provision  for  In- 
terest is  that  It  rendered  the  contract  ambigu- 


ous. It  is  evident  from  the  whole  contract, 
and  especially  considering  the  fifth  paragraph 
thereof,  that  the  word  "interest"  in  the  fourth 
paragraph  was  not  used  in  the  sense  of  rent 
for  the  use  of  money,  but  was  used  to  desig- 
nate a  compensation  for  the  deterioration  in 
the  value  of  the  instruments  Incident  to  be- 
ing kept  in  stock  and  exposed  to  sale. 

Viewed  In  this  light,  the  contract  is  not  am- 
biguous. It  did  not  create  the  relation  of 
creditor  and  debtor  between  the  plaintiff  and 
Shillito  when  the  Instruments  were  consign- 
ed and  received  under  the  contract,  and  no 
money  Indebtedness  then  existed  as  a  princi- 
pal upon  which  Interest,  In  the  ordinary 
meaning  of  the  word,  could  be  computed. 
Shillito,  by  the  terms  of  the  contract,  was  to 
send  the  cash  (the  cash  received)  for  each  In- 
strument separately,  as  soon  as  sold.  This 
fairly  implies  that  the  Instruments  were  to  be 
sold  only  In  the  usual  course  of  trade  and  for 
cash.  That  the  contract  does  not  prescribe 
the  price  at  which  the  consigned  Instruments 
were  to  be  sold  Is  not  unusual  in  a  contract  of 
this  character,  which  contemplates  the  con- 
signment of  numerous  articles  of  different 
values.  In  short,  we  Interpret  the  contract 
to  be  an  unambiguous  agreement,  and  to  be 
for  the  consignment  of  musical  Instruments 
by  the  presumptive  owner  thereof  to  an  agent 
to  sell  for  cash  only,  at  prices  to  be  agreed  up- 
on. Shillito,  then,  had  no  title  under  the  con- 
tract In  the  pianos  In  question,  and  no  right 
of  possession  thereto  which  was  not  termina- 
ble by  the  demand  of  the  plaintiff  therefor. 
The  defendants  derived  all  their  claims  of 
right  thereto  from  Shillito,  and  the  stream 
cannot  rise  higher  than  its  source. 

The  judgment  of  the  district  court  is  there- 
fore reversed,  and  the  case  Is  remanded,  for 
further  proceedings  In  accordance  with  the 
views  herein  expressed. 


(76  Kan.  816) 

BOARD  OF  COM'RS  OF  JOHNSON  COUN- 
TY v.  HEWITT. 
(Supreme  Court  of  Kansas.   Dec.  7,  1907.  Re- 
hearing Denied  Jan.  16,  1908.) 

1.  Taxation— Personal  Property— Situs. 

Promissory  notes  belonging  to  a  resident 
of  Kansas,  given  by  residents  of  Missouri,  and 
secured  by  trust  deeds  of  real  estate  in  Missouri, 
which  never  have  been  brought  into  Kansas,  but 
which  are  left  for  safe  keeping  only  in  the  vault 
of  a  bank  in  Missouri,  constitute  personal  prop- 
erty in  this  state,  which  has  its  location  in  the 
county,  township,  and  school  district  of  the  resi- 
dence of  its  owner,  within  the  meaning  of  the 
act  relating  to  the  assessment  and  collection  of 
taxes. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Taxation,  §§  439-441.) 

2.  Same— Correction  of  False  Statement- 
Assessor's  Return. 

If,  by  proceedings  instituted  and  conducted 
under  section  7599,  Gen.  St.  1901,  authorizing 
the  correction  of  false  tax  statements,  it  be  dis- 
covered that  an  owner  who  appears  and  resists 
the  inquiry  omitted  to  list  specific  items  of  tax. 
able  personal  property  in  the  statement  which 
he  gave  to  the  assessor,  and  such  property  is 
duly  valued,  and  the  proper  amount  of  taxes 
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thereon  k  charred  ixalnst  the  owner  on  the  tax 
roll,  an  omission  of  the  county  derk  formally 
to  correct  the  assessor*!  return  is  a  mere  irreg- 
ularity, which  does  not  vitiate  the  tax. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Johnson  Coun- 
ty; W.  H.  Sheldon,  Judge. 

Action  by  a  B.  Hewitt  against  the  Board 
of  County  Commissioners  of  Johnson  coun- 
ty. Judgment  for  plaintiff,  and  defendant 
brings  error.  Remanded,  with  instructions 
to  modify. 

Ohaa.  a  Hoge,  John  T.  Little,  and  J.  P. 
Thorne,  for  plaintiff  in  error.  Brown,  Hard- 
ing &  Brown  and  J.  W.  Parker,  for  defend- 
ant in  error. 

BURCH.  J.  The  plaintiff  sued  to  recover 
taxes  paid  under  protest  upon  certain  prom- 
issory notes  and  real  estate  mortgages  secur- 
ing them.  The  district  court  made  findings 
of  fact  and  conclusions  of  law  as  follows: 

"Findings  of  Fact 

"1.  On  the  1st  day  of  March,  1003,  the 
plaintiff,  O.  B.  Hewitt,  was,  and  at  all  times 
since  has  been,  a  resident  of  School  District 
No.  82  in  Mission  township,  Johnson  county, 
Kan. ;  and  for  the  year  1903  he  was  assess- 
ed by  the  township  assessor  of  said  township 
and  listed  for  assessment  and  taxation  cer- 
tain personal  property. 

-2.  On  March  1,  1903,  plaintiff  was  the 
owner  of  certain  promissory  notes  amounting 
to  $3,600,  which  were  executed  and  delivered 
to  him  in  Jackson  county,  Mo.,  by  parties  liv- 
ing in  said  county  and  state.  These  notes 
were  all  secured  by  trust  deeds,  executed  and 
delivered  to  plaintiff  in  said  county  and  state, 
and  the  land  covered  by  said  trust  deeds 
was  all  in  Jackson  county,  Mo.  On  March 
1,  1903,  all  of  said  notes  and  trust  deeds 
were  In  a  box,  In  the  vault  of  the  First 
National  Bank  of  Kansas  City,  Mo.,  in  Jack- 
son county,  where  they  had  theretofore  been 
left  by  plaintiff,  and  have  ever  since  re- 
mained, said  notes  and  trust  deeds  never 
having  been  actually  in  the  state  of  Kansas. 

"3.  The  notes  and  trust  deed  mentioned  In 
finding  No.  2  were  not  listed  by  plaintiff  with 
the  assessor  of  Mission  township,  Johnson 
county,  Kan.,  for  the  purposes  of  taxation 
for  the  year  1903,  when  he  was  assessed  and 
listed  other  personal  property  for  that  year. 

-4.  On  March  1,  1904,  plaintiff  was  the 
owner  of  certain  promissory  notes,  amount- 
ing to  $0,600,  which  were  executed  and  de- 
livered to  him  in  Jackson  county,  Mo.,  by 
parties  living  In  said  county  and  state. 
These  notes  were  all  secured  by  trust  deeds, 
executed  and  delivered  to  plaintiff,  In  said 
county  and  state,  by  parties  living  In  said 
county  and  state,  and  the  land  covered  by 
said  trust  deeds  was  all  In  Jackson  county, 
Ma  On  March  1,  1904,  all  of  said  trust 
deeds  were  in  a  box.  In  the  vault  of  the  First 
National  Bank  of  Kansas  City.  In  Jackson 
county,  Mo.,  where  they  had  theretofore  been 


left  by  plaintiff,  and  have  ever  since  remain- 
ed, said  notes  and  trust  deeds  never  having 
been  actually  In  the  state  of  Kansas. 

"5.  The  notes  and  trust  deeds  mentioned  In 
finding  No.  4  were  not  listed  by  plaintiff  with 
the  assessor  of  Mission  township,  Johnson 
county,  Kan,  for  taxation  for  the  year  1904, 
when  he  was  assessed  and  listed  other  per- 
sonal property. 

"6.  The  notes  and  trust  deeds  referred  to 
In  findings  of  fact  Nos.  2  and  4  were  left 
in  this  box  In  the  vault  of  the  First  Nation- 
al Bank  of  Kansas  City,  Mo.,  by  the  plain- 
tiff, and  were  kept  there  by  permission  of 
the  officers  of  the  bank,  the  plaintiff  having 
had  the  use  of  said  box  in  said  vault  for 
about  10  years.  The  bank  has  a  key  to  the 
vault  and  the  plaintiff  a  key  to  the  box  in 
which  the  notes  and  trust  deeds  were  left 
for  safe  keeping  by  plaintiff,  and  to  which 
box  he  gains  access  by  obtaining  the  key  to 
the  vault  from  the  officers  of  the  bank, 
then  using  the  key  he  has  to  open  the  box  la 
which  the  notes  and  trust  deeds  are  kept 

"7.  March  1,  1908,  the  notes  referred  to  hi 
finding  No.  2  were  worth  and  of  the  value 
of  83,000;  and  the  notes  mentioned  and 
referred  to  In  finding  No.  4  were  worth  and 
of  the  value  of  86,000  on  March  1.  1904, 

"8.  The  rate  of  taxation  In  School  Dis- 
trict No.  82  in  Mission  township,  Johnson 
county,  Kan,  for  the  year  1903,  was  81.7 
mills  on  the  dollar,  and  for  the  year  1904 
it  was  38.1  on  the  dollar. 

"9.  In  the  years  1908  and  1904  toe  basis 
of  valuation  agreed  upon  by  the  assessors  of 
Johnson  county,  Kan^  was,  on  horses,  mule,, 
and  cattle,  one-third  of  their  cash  value; 
on  money,  shares  of  stock  in  bank,  stock  In 
any  company  or  corporation,  personal  notes 
and  mortgages,  40  per  cent  of  their  cash 
value. 

"10.  The  tetlmony  does  not  disclose  wheth- 
er any  of  the  notes  owned  by  plaintiff,  and 
in  said  box  In  1903,  were  there  in  1904,  or 
whether  they  were  different  notes. 

"1L  Plaintiff  did  not  pay  tax  on  said 
notes  and  trust  deeds  In  Missouri  In  1903 
and  1004. 

"12.  During  the  time  hereinafter  mention- 
ed, Roscoe  Smith  was  the  county  clerk  of 
Johnson  county,  Kan.,  A.  B.  Moll  was  county 
treasurer,  as  well  had  the  county  a  board 
of  county  commissioners,  made  defendants 
herein. 

"18.  In  January,  1905,  Roscoe  Smith,  coun- 
ty clerk  of  Johnson  county,  Kan.,  being  ad- 
vised that  plaintiff  owned  certain  notes  and 
trust  deeds  on  March  1,  1903,  and  on  March 
1,  1904,  that  he  had  not  listed  for  taxa- 
tion with  other  personal  property  returned 
to  the  assessor  of  Mission  township  In  said 
county,  and  on  the  11th  day  of  January, 
1905,  he  caused  written  notice  to  be  served 
upon  plaintiff  that  on  January  19,  1906,  he 
would  have  a  hearing  at  the  office  of  the 
county  clerk  of  Johnson  county,  Kan.,  touch- 
ing the  question  as  to  whether  said  notes 
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and  trust  deeds  had  not  escaped  taxation 
and  should  be  entered  by  him  upon  the  tax 
roll  of  Johnson  county,  Kan.,  for  taxation 
for  said  years ;  and  In  pursuance  of  said  no- 
tice plaintiff  appeared  before  said  county 
clerk  at  said  hearing,  and  objected  to  said 
notes  and  trust  deeds  being  entered  by  said 
county  clerk  for  taxation  in  said  county  and 
state. 

"14.  As  a  result  of  said  hearing  before  said 
county  clerk,  and  on  February  20,  1905,  Ros- 
coe  Smith,  county  clerk  of  Johnson  county, 
Kan.,  entered  up  against  the  plaintiff  under 
the  name  of  Calvin  B.  Hewitt,  In  a  book  kept 
by  the  officers  of  said  county,  designated 
as  "Omitted  Personal  Property  Tax  Roll," 
the  following  entries: 

No.  Date     Name  School  Tear  Valua-  Rate  Total 
Dist  tton  tax. 

6   Feb.  20  Calvin  B.    32      1908      1440       tl.7  45.64 
1906       Hewitt  1904      2640       88.1  100.68 

"The  county  clerk  made  no  further  or 
other  record  or  entry  of  said  matter  in  his 
office  at  said  time.  Afterwards  an  entry  was 
made  In  said  Omitted  Personal  Property  Tax 
Roll,  as  follows: 

Am't     Date      By  whom  CoBta  Remarks 
Paid    Paym't  paid 

5160.62  7-14-06  C.  B.  Hewitt  $4.80  Paid  under  protest. 

This  roll,  designated  as  an  'Omitted  Per- 
sonal Property  Tax  Roll,*  was  a  book  kept 
for  the  purpose  of  entering  omitted  personal 
property  by  said  county  clerk  and  the  en- 
tering of  the  payment  of  tax  by  the  county 
treasurer  when  the  tax  was  paid.  Said 
Omitted  Personal  Property  Tax  Roll  was  de- 
livered to  the  county  treasurer  that  he  might 
collect  the  taxes  so  as  aforesaid  by  the 
county  clerk  entered  against  plaintiff,  and 
plaintiff  was  notified  by  the  county  clerk  that 
he  had  entered  said  notes  and  trust  deeds  for 
taxation. 

"15.  The  plaintiff  did  not  appear  before 
the  board  of  equalization  of  said  county  at 
the  June  meeting  of  said  board  In  1905,  and 
make  complaint  as  to  the  valuation  on  said 
notes  and  trust  deeds  entered  by  the  county 
clerk  on  said  Omitted  Personal  Property  Tax 
Roll. 

"16.  On  July  14,  1905,  plaintiff,  under  pro- 
test, to  avoid  forcible  collection  under  a  tax 
warrant,  paid  to  defendant.  A.  E.  Moll,  coun- 
ty treasurer  of  Johnson  county,  Kan.,  $150.52, 
the  amount  so  charged  against  him  for  taxa- 
tion, for  tax  and  costs,  and  by  suld  county 
clerk  so  as  aforesaid  entered  up  against  plain- 
tiff on  said  Omitted  Personal  Property  Tax 
Roll,  and  said  county  treasurer  gave  him  a 
receipt  therefor  with  the  Indorsement  there- 
on, 'Paid  under  protest' 

"17.  At  the  time,  and  immediately  before 
paying  said  sum  of  $150.52  to  said  county 
treasurer  on  July  14,  1905,  plaintiff  delivered 
to  said  county  treasurer  a  written  protest 
against  the  payment  of  said  tax  and  costs, 
claiming  that  It  was  illegal  and  void. 

"18.  On  July  27,  1905,  plaintiff  filed  with 
and  In  the  office  of  the  county  clerk  of  John- 


son county,  Kan.,  and  presented  against  said 
county,  a  bill  and  demand,  duly  verified  ask- 
ing the  allowance  and  repayment  to  him  of 
said  sum  of  $160.52  so  as  aforesaid  paid  by 
him  under  protest  to  the  county  treasurer 
of  Johnson  county,  Kan.,  on  the  14th  day  of 
July,  1905,  which  claim  was  not  allowed, 
but  was  by  said  board  of  county  commission- 
ers rejected ;  and  this  action  was  commenced 
August  8,  1905.  The  case  was  tried  before 
the  court  January  25,  1906,  both  parties  ask- 
ing the  court  to  make  separate  findings  of 
fact  and  conclusions  of  law.  Just  before  the 
trial  commenced  defendants  in  open  court 
offered  to  let  plaintiff  take  judgment  for  the 
sum  of  $4.30,  with  Interest  thereon  from 
July  14,  1905,  at  6  per  cent  per  annum,  being 
the  amount  of  costs  charged  against  plaintiff 
by  the  county  clerk  on  said  hearing  to  discov- 
er omitted  property  and  Interest  thereon, 
which  offer  plaintiff  declined  to  accept 

Conclusions  of  Law. 

"1.  That  the  tax  paid  by  plaintiff  to  the 
county  treasurer  of  Johnson  county,  Kan., 
under  protest,  July  14,  1905,  was  Illegal. 

"2.  That  the  notes  and  trust  deeds  upon 
which  said  tax  was  levied  were  not  subject 
to  taxation  in  Mission  township,  Johnson 
county,  Kan.,  for  the  years  1903  and  1904. 

"8.  Said  tax  having  been  paid  under  pro- 
test the  plaintiff  should  recover  in  this  ac- 
tion from  the  defendant  county  the  sum  of 
$150.52,  with  interest  thereon  from  July  14, 
1905,  at  the  rate  of  6  per  cent  per  annum, 
and  costs." 

A  judgment  was  rendered  according  to 
the  conclusions  of  law,  to  reverse  which  the 
commissioners  prosecute  this  proceeding  In 
error. 

The  statute  providing  for  the  assessment 
and  collection  of  taxes  declares  that  all  prop- 
erty in  this  state,  real  and  personal,  not  ex- 
pressly exempt  therefrom,  shall  be  subject 
to  taxation  In  the  manner  prescribed.  Per- 
sonal property  Is  defined  to  Include  every 
tangible  thing  which  is  the  subject  of  own- 
ership, not  forming  part  or  parcel  of  real 
property;  also  tax-sale  certificates,  judgments, 
notes,  bonds,  and  mortgages,  and  all  eviden- 
ces of  debt  secured  by  lien  on  real  estate.  All 
personal  property  must  be  listed  and  taxed 
each  year  in  the  township,  city,  and  school 
district  In  which  It  is  located  on  the  1st  day 
of  March,  except  In  certain  specified  Instan- 
ces not  material  to  this  controversy.  Gen. 
St  1901,  §§  7502,  7503,  7509. 

The  plaintiff  contends  that  the  judgment  of 
the  district  court  should  be  upheld,  because 
the  property  taxed  was  not  In  this  state,  and 
had  no  location  in  Mission  township  In  John- 
son county.  It  will  be  observed  the  statute 
places  tax-sale  certificates,  judgments,  notes, 
bonds,  and  mortgages  and  all  evidences  of 
debt  secured  by  lien  on  real  estate  In  the 
same  category  for  purposes  of  taxation,  and 
distinguishes  them  from  tangible  personal 
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property.  In  the  case  of  Kingman  Co.  v. 
Leonard,  57  Kan.  681,  46  Pac.  960,  84  Lb  R.  A. 
810,  It  was  demonstrated  that  a  judgment 
rendered  by  a  court  of  this  state  has  no  in- 
dependent situs  of  its  own,  and  that  for  pur- 
poses of  taxation  It  must,  under  the  statutes 
of  this  state,  be  regarded  as  attending  its 
owner  at  his  place  of  residence,  although 
that  be  In  a  foreign  state.  In  the  case  of 
Mecartney  v.  Caskey,  66  Kan.  412,  71  Pac. 
832,  It  was  decided  that  tax-sale  certificates 
Issued  by  a  county  treasurer  of  this  state 
have  no  Independent  situs  of  their  own,  and 
that,  like  judgments,  their  situs  for  purposes 
of  taxation  must  be  deemed  to  be  the  domi- 
cile of  their  owner  although  he  be  a  nonresi- 
dent 

The  doctrine  that  the  debt,  evidenced  by 
a  note  or  secured  by  a  mortgage,  is  the  sub- 
stantial element  of  the  owner's  taxable  prop- 
erty, that  the  note  or  mortgage  is  merely  evi- 
dence, and  that  generally  the  debt  and  its 
evidence  have  no  independent  situs  of  their 
own,  is  now  so  strong  in  Its  own  credit  that 
it  needs  no  sureties  by  way  of  citations  of 
authority.  From  the  statute,  the  decisions  re- 
ferred to,  and  the  legal  doctrine  stated  it  must 
follow  that  the  property  taxed  in  this  case 
had  Its  situs  at  the  domicile  of  its  owner 
in  Mission  township,  Johnson  county,  unless 
some  substantial  reason  exists  for  making  an 
exception  in  Its  favor.  Only  one  matter  wor- 
thy of  consideration  can  be  suggested.  In 
the  cases  cited,  which  involved  the  right  to 
tax  Intangible  property  belonging  to  non- 
residents of  this  state,  it  was  Intimated  that 
such  property  might  acquire  a  situs  here  for 
purposes  of  taxation.  Notes,  mortgages,  tax- 
sale  certificates,  and  the  like  might  be 
brought  into  the  state  for  something  more 
than  a  temporary  purpose,  be  devoted  to 
some  business  use  here,  and  thus  become 
Incorporated  with  the  property  of  this  state 
for  revenue  purposes.  Such  a  situs  has  aptly 
been  termed  a  "business  situs."  Herron, 
Treas.  v.  Keeran,  59  Ind.  472,  477,  26  Am. 
Rep.  87;  In  re  Jefferson,  85  Minn.  215,  28 
N.  W.  25a 

Conceding  for  the  purpose  of  argument 
that  a  resident  of  this  state,  who  is  the  own- 
er of  intangible  property  like  that  assessed 
In  this  case  may  give  it  a  business  situs  In  a 
foreign  state,  and  that  It  was  the  intention 
of  the  Legislature  to  regard  property  so  lo- 
cated as  outside  the  state  and  not  subject 
to  taxation  here,  the  question  remains  wheth- 
er the  conduct  of  the  plaintiff  was  sufficient 
to  accomplish  such  a  result  It  is  not  neces- 
sary to  determine  precisely  what  facts  will 
be  sufficient  in  every  case  to  establish  an 
independent  business  situs  for  notes  and 
mortgages;  but  generally,  the  element  of 
separation  from  the  domicile  of  the  owner, 
and  fairly  permanent  attachment  to  some  for- 
eign locality,  should  appear,  together  with 
some  business  use  of  them,  or  some  power  of 
managing,  controlling,  or  dealing  with  them 
In  a  business  way.  A  merely  transitory  pres- 


ence In  a  foreign  state,  or  a  naked  custody  for 
safe  keeping,  is  not  enough.  Ilunter  v.  Board 
of  Supervisors,  83  Iowa,  876,  11  Am.  Rep. 
133;  Herron,  Treas.  v.  Keeran,  59  Ind.  472, 
26  Am.  Rep.  87;  Mecartney  v.  Caskey,  66  Kan. 
412,  414,  71  Pac.  832.  Indeed  it  has  recently 
been  held  by  the  Supreme  Court  of  the  Unit- 
ed States  in  the  case  of  Buck  v.  Beach,  200 
D.  S.  892,  27  Sup.  Ct  712,  51  L.  Ld.  1106, 
that  the  Legislature  of  a  state  cannot  disre- 
gard the  rule  that  the  situs  of  intangible 
property  Is  at  the  domicile  of  its  owner,  in 
order  to  subject  to  taxation  notes  and  mort- 
gages owned  by  a  uouresldeut  but  kept  in  a 
safe  within  the  state  by  an  agent  who  trans- 
acted no  business  regurding  them  and  uuule 
no  use  of  them  other  than  to  Bend  them  to  the 
state  of  the  owner's  domicile  for  the  purpose 
of  delivering  them  ou  full  payment  or  to 
have  indorsements  of  principal  or  interest 
made  on  them.  In  the  opinion  it  is  said: 
"The  question  still  remains,  was  there  any 
property  within  the  jurisdiction  of  the  state 
of  Indiana,  so  as  to  permit  that  slate  to 
tax  it  simply  because  of  the  presence  of 
the  Ohio  notes  in  that  state?  It  was  not 
the  value  of  the  paper  as  a  tangible  thing, 
on  which  these  promises  to  pay  the  debts 
existing  in  Ohio  were  written,  that  was  tax- 
ed by  that  state.  The  property  really  taxed 
waa  the  debt  Itself,  ss  eaeh  separate  note- 
was  taxed  at  the  full  amount  of  the  debt 
named  therein  or  due  thereon.  And  jurisdic- 
tion over  these  debts  for  the  purpose  of  tax- 
ation was  asserted  and  exercised  solely  by 
reason  of  the  physical  presence  in  Indiana 
of  the  notes  themselves,  sithough  they  were 
only  written  evidence  of  the  existence  of  the 
debts  which  were  In  fact  thereby  taxed. 
*  *  *  Under  such  rule,  the  debts  here  in 
question  were  not  property  within  the  state 
of  Indiana,  nor  were  the  promissory  notes 
themselves,  which  were  only  evidence  of  such 
debts."  The  conclusion  of  the  court,  however, 
that  the  Legislature  lacked  power  to  take 
cognizance  of  the  physical  presence  of  the 
securities  in  Indiana  for  revenue  purposes, 
may  not  command  universal  approval. 

In  this  case  the  findings  of  fact  show  that 
the  notes  and  mortgages  taxed  were  merely 
left  in  the  vault  of  a  bank  In  Kansas  City, 
Mo.,  for  safe  keeping.  They  were  connected 
with  no  business  enterprise.  The  depositary 
did  not  even  have  access  to  them,  much  less 
any  power  of  business  use  or  control  over 
them.  In  strictness  they  were  not  even  sev- 
ered from  the  personal  possession  of  the  own- 
er. Therefore  the  legal  situs  of  the  property 
was  at  the  owner's  residence  in  Kansas.  The 
cases  of  Wilcox  v.  Ellis,  Treas.,  14  Knn.  588, 
19  Am.  Rep.  107,  and  Fisher  v.  Coin'rs  of 
Rush  Co.,  19  Kan.  414,  are  cited  in  opposition 
to  this  view.  In  the  Wilcox  Case  the  notes 
taxed  were  necessarily  detained  in  the  for- 
eign state  by  an  ngent  of  both  the  maker 
and  the  owner  for  the  completion  of  the  busi- 
ness transaction  out  of  which  they  arose. 
Something  of  an  instance  of  a  business  situs 
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Is  thus  presented.  If  It  does  not  meet  all  the 
requirements  of  a  proper  standard,  It  cer- 
tainly goes  far  beyond  the  facts  of  the  pres- 
ent controversy.  In  the  Fisher  Case  promis- 
sory notes,  and  a  mortgage  securing  them, 
were  payable  in  Iowa,  and  were  left  there  for 
the  purpose  of  collecting  the  moneys  due  up- 
ou  them.  Probably  the  weight  of  authority 
would  not  now  sustain  a  holding  that  the 
property  had  a  business  situs  in  Iowa,  be- 
cause it  was  left  there  for  collection.  If  such 
were  true,  every  attorney  in  this  state  hav- 
ing In  his  office  on  the  1st  day  of  March,  for 
collection,  notes  and  mortgages  of  nonresi- 
dent clients,  would  be  obliged  to  list  them 
for  taxation.  See  Myers  v.  Seaberger,  45 
Ohio  St.  232,  12  N.  E.  796.  But  the  object 
of  the  deposit  was  the  accomplishment  of  a 
business  purpose  which  made  the  presence  of 
the  paper  in  Iowa  indispensable.  Therefore 
the  case  Is  wholly  dissimilar  from  the  one 
now  under  consideration. 

Although  much  confusion  still  exists,  legal 
thought  upon  the  subject  of  the  taxation  of 
intangible  property  has  been  considerably 
clarified  since  the  opinions  in  Wilcox,  v.  Ellis 
and  Fisher  v.  Coni'rs  were  written,  and  many 
of  the  arguments  there  advanced  would  now 
be  regarded  as  unsatisfactory.  It  is  clear 
that  the  laws  of  Kansas  may  and  do  afford  a 
resident  owner  of  notes  and  mortgages  kept 
or  .even  used  elsewhere  substantial  securities, 
privileges,  and  advantages  with  refereuce  to 
them,  so  that  the  reciprocal  relation  between 
protection  and  taxation  Is  sufficiently  preserv- 
ed. As  shown  by  Mr.  Justk-e  Alien  in  Kingman 
v.  I^onard.  f»7  Kan.  531,  46  Pac.  960,  34  L.  R. 
A.  810,  intangible  property  may  none  the  less 
have  its  situs  for  purposes  of  taxation  in  this 
state,  although  another  state  may  afford  the 
owner  remedies  respecting  it  It  Is  no  longer 
debatable  that  the  question  whether  a  res- 
ident owner  of  debts  evidenced  by  notes  and 
mortgages  has  property  in  this  state  is  not 
to  be  determined  by  the  locality  in  which 
the  debts  were  created,  nor  by  the  place 
where  the  security  lies,  nor  by  the  residence 
of  the  debtors.  And  It  is  impossible  to  be- 
lieve that  the  Legislature  intended  to  regard 
notes  given  by  nonresidents  and  secured  by 
mortgages  on  property  In  another  state  as 
outside  its  jurisdiction,  merely  because  the 
resident  owner,  returning  home  after  the  con- 
clusion of  the  business  transaction  producing 
them,  left  them  just  beyond  the  state  line. 
Since,  however,  as  already  shown,  the  results 
reached  in  the  cases  adverted  to  do  not  con- 
flict with  a  holding  that  the  notes  and  mort- 
gages involved  in  this  case  were  taxable  in 
Kansas,  it  is  not  necessary  to  discuss  those 
decisions  further. 

It  Is  urged  that  the  taxes  charged  against 
the  plaintiff's  property  are  void  because  the 
record  contains  no  official  return  of  a  listing 
and  valuation  of  described  items  of  property. 
By  bis  own  wrong  the  defendant  made  it  nec- 
essary for  the  county  clerk  to  resort  to  the 
exceptional  proceedings  authorized  by  section 


7599,  Gen.  St  1901,  to  bring  omitted  property 
upon  the  tax  roll.  The  course  prescribed  by 
the  statute  was  strictly  pursued,  except  that 
the  return  of  the  assessor,  incorrect  because 
of  the  defendant's  conduct,  was  not  formally 
corrected  In  accordance  with  the  facts  devel- 
oped at  the  hearing  In  which  the  defendant 
participated.  This  omission  was  a  mere  ir- 
regularity, aud  does  not  vitiate  the  tax.  Ac- 
cording to  the  decision  In  the  case  of  Com'rs 
v.  Lane  (Kan.)  90  Pac.  1092,  the  taxes  paid 
under  protest  for  the  year  1903  were  recover- 
able. 

The  cause  is  remanded  to  the  district  court, 
with  instructions  to  modify  its  judgment  In 
accordance  with  the  views  herein  expressed. 


SMITH  v.  OGDEN  &  N.  W.  R.  CO. 
(Supreme  Court  of  Utah.   Dec.  9,  1907.) 

1.  Railroads — Fires — Combustible  Materi- 
al on  Right  of  Wat. 

A  railroad  company  must  keep  its  right  of 
way  free  from  combustible  material,  and  when 
it  negligently  permits  such  material  to  accumu- 
late thereon,  and  the  same  takes  fire  from  a 
passing  engine,  and  it  is  communicated  to  adjoin- 
ing property,  which  is  injured,  without  the  negli- 
gence of  the  owner,  the  railroad  company  is 
liable. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  §§  1073-1676.] 

2.  Same— Railroad  Track  on  Highway. 

-  A  railroad  company  maintaining  its  track 
on  a  public  highway  must  keep  at  least  such 
portions  of  the  highway  as  it  occupies  and  use* 
in  the  operation  of  its  railroad,  and  such  por- 
tions as  may  be  properly  regarded  as  its  right 
of  way,  free  from  combustible  material. 

[Ed.  Note— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  §  1673.] 

3.  Same— Actions— Instructions. 

Where,  in  an  action  against  a  railroad  com- 
pany maintaining  its  track  on  a  public  highway 
for  fire  set  by  sparks  from  its  engines  and  com- 
municated from  combustible  material  in  the 
highway  to  adjoining  property,  there  was  evi- 
dence justifying  a  finding  that  the  fire  originated 
on  the  right  of  way,  a  charge  that  the  railroad 
company  was  not  responsible  for  the  combustible 
material  in  the  highway,  and  was  not  liable  for 
the  damages  sustained,  was  reversible  error. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Die. 
.  41,  Railroads,  |  1754.] 

4.  Appeal— Review— Invited  Error. 

A  party  cannot  complain  on  the  ground  th&t, 
the  court  charged  on  a  subject  neither  presented 
by  the  pleadings  nor  the  evidence,  where  he  rt 
quested  the  court  to  charge  on  the  subject. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig 
vol.  3,  Appeal  and  Error,  g  3602.] 

5.  Same. 

A  party  requesting  the  court  to  charge  on 
a  subject  may  complain  that  the  court  erro- 
neously stated  the  law,  where  it  was  not  stated 
as  requested. 

TEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  3<i02.] 

6.  Negligence— Contributory  Negligence- 
Burden  of  Proof. 

Plaintiff  is  not  required  to  allege  and  prove, 
in  the  first  instance,  freedom  from  contributory 
negligence,  and  the  burden  of  proving  contribu- 
tory negligence  is  on  defendant,  unless  it  is 
shown  by  plaintiff' 9  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  §§  229-234.] 
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7.  Sams. 

Where  contributor/  negligence  Is  shown  by 
plaintiff's  evidence,  defendant  may  interpose  a 
motion  for  nonsuit  on  that  ground,  though  there 
is  no  plea  of  contributory  negligence.* 

[Ed.  Mote.— For  cases  in  point,  ass  Cant  Dig. 
vol.  37,  Negligence,  |  277.} 

&  Same. 

Where  there  la  sufficient  evidence,  whether 
supplied  by  plaintiff  or  by  defendant,  on  which  a 
charge  of  contributory  negligence  may  be  predi- 
cated, the  court,  at  the  request  of  either  party, 
should  charge  on  the  subject,  though  there  is  no 
plea  of  contributory  negligence. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  87.  Negligence,  I  865.] 

9.  Same. 

Where  there  is  a  plea  of  contributory  negli- 
gence, but  there  is  no  evidence  on  which  to 
predicate  a  charge  on  contributory  negligence, 
such  a  charge  should  not  be  given. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  87,  Negligence,  |  866.] 

10.  Same. 

The  general  denial  puts  in  issue  such  of  the 
general  avermenta  of  the  complaint  as  plaintiff 
must  prove  to  maintain  the  action,  and  under  it 
defendant  may  introduce  any  evidence  disproving' 
the  negligence  charged  against  him,  or  the  causal 
connection  of  his  negligence  and  the  injury:  but 
a  plea  of  contributory  negligence  is  essential  to 
entitle  defendant  to  introduce  evidence  of  con- 
tributory negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  87,  Negligence,  H  201,  210.] 

11.  Railroads  —  Fran  —Actions— Pleading 
and  Proof  —  Negligence  —  Contbibutobt 
Negligence. 

A  railroad  company,  in  an  action  against 
It  for  fire  set  by  sparks  emitted  from  its  loco- 
motives, may,  under  the  general  issue,  prove 
that  it  was  not  guilty  of  the  negligent  acta 
charged,  that  the  fire  waa  occasioned  by  persons 
over  whom  it  had  no  control,  or  that  plaintiff 
caused  it  and  mar  prove  its  acts  of  caution  in 

S aiding  against  the  spread  of  fire,  and  that  the 
e,  though  negligently  started,  did  not  reach 
plaintiff's  land,  or  that  an  independent  cause  in- 
tervened between  its  acts  and  the  injury:  but 
it  cannot  show  that  plaintiff  was  guilty  of  con- 
tributory negligence  in  suffering  combustible  ma- 
terial to  remain  on  his  property  in  close  prox- 
imity to  the  track,  or  that  plaintiff  after  the  dis- 
covery of  the  fire  negligently  failed  to  make  rea- 
sonable efforts  to  save  his  property,  such  acta 
not  being  available,  unless  specially  pleaded. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  §  1706.] 

12.  Negligence— Contbibutobt  Negligence. 
The  duty  rests  on  one  who  discovers  that  a 

fire  is  advancing  towards  his  property  to  make 
every  reasonable  effort  to  prevent  its  destruction. 
18.  Railboads— Fibes— Contbibutobt  Negli- 
gence— Evidence. 

In  an  action  against  a  railroad  company  for 
fire  set  by  sparks  emitted  from  its  locomotives, 
evidence  held  insufficient  to  show  negligence  of 
plaintiff  or  his  employes  in  charge  of  the  prop- 
erty destroyed  by  fire,  based  on  a  failure  to 
save  the  property  from  destruction  after  discov- 
ery of  the  fire  and  its  advance  towards  the  prop- 
erty. 

14.  Evidence  —  Opinions  —  Subjects  or  Ex- 
pert Testimont. 

Where,  in  an  action  against  a  railroad  com- 
pany for  fire  set  by  sparks  from  its  locomotives, 
It  was  not  impracticable  to  put  the  jury  in  pos- 
session of  all  the  facts,  it  was  error  to  allow 
hypothetical  questions  calling  for  the  opinion  of 

•Bunnell  v.  Railway  Co.,  13  Utah,  814,  44  Pac  927: 
Clark  v.  Railroad  Company,  S3  Utah,  401.  69  Pac. 
n;  Holland  v.  Railroad  Co.,  M  Utah,  109,  7a  Pao. 
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witnesses  ss  to  the  degree  of  diligence  which 
should  have  been  exercised  by  plaintiff  and  his 
employes  in  saving  the  property  from  destruc- 
tion after  discovering  the  fire. 

[Ed.  Note.— For  cases  In  point  •«*  Cant  Dig. 
vol  20,  Evidence,  |  2816.] 

15.  Tbial— Instructions— Evidence. 

Where,  in  an  action  against  a  railroad  com- 
pany for  fire  set  by  sparks  emitted  from  its  loco- 
motives, there  was  no  evidence  of  an  independent 
cause  intervening  between  the  negligent  acts  of 
the  railroad  company  and  the  injury,  and  evi- 
dence that  its  negligent  acts  were  the  proximate 
cause  of  the  injury,  an  instruction  that  if,  after 
the  commission  of  the  negligent  sets,  there  in- 
tervened an  independent  act  which  caused  the 
injury,  the  acta  were  interrupted  and  were  too 
remote,  was  erroneous,  because  of  the  absence  of 
evidence  on  which  to  base  itf 
[Ed.  Note.— For  cases  in  point  aee  Cent  Dig. 
46,  Trial,  fi  596-612.] 

Appeal  from  District  Court,  Second  Dis- 
trict; J.  A.  Howell,  Judge. 

Action  by  A.  R.  C.  Smith  against  the  Off* 
den  ft  Northwestern  Railroad  Company. 
From  a  Judgment  for  defendant  plaintiff  ap- 
peals. Reversed,  and  remanded  for  new  trial. 

George  Halverson  and  T.  N.  Kimball,  for 
appellant  Richards,  Rolapp  ft  Pratt  for  re- 
spondent 

8TRAUP,  J.  This  action  was  brought  to 
recover  damages  for  the  destruction  of  prop- 
erty by  fire  alleged  to  have  been  caused  by 
the  negligence  of  the  defendant  in  the  opera- 
tion and  management  of  Its  engine.  The  par- 
ticular negligence  charged  against  the  de- 
fendant was  In  permitting  dry  grasses  and 
weeds  to  be  and  remain  upon  its  right  of 
way,  In  failing  to  equip  its  engine  with  a 
proper  spark  arrester,  and  in  the  manner  of 
handling  and  operating  the  engine.  The  an- 
swer waa  a  general  denial.  A  trial  before 
the  court  and  a  Jury  resulted  in  a  verdict 
for  the  defendant  Plaintiff  appeals. 

The  defendant's  track  was  maintained  up- 
on a  public  street  or  highway.  Plaintiff's 
land  was  80  or  100  rods  north  of  the  track, 
A  Mr.  Stephens  and  a  Mr.  Ellis  owned  two 
parcels  of  land  lying  between  plaintiffs  land 
and  the  track.  The  highway  and  defend- 
ant's rigbt  of  way  were  covered  with  dry 
June  grass,  which,  at  the  time  of  the  fire, 
about  the  middle  of  July,  readily  ignited. 
There  were  also  June  and  other  dry  grasses 
on  lands  adjoining  the  track  and  lying  be- 
tween the  track  and  plaintiff's  land.  On  the 
day  in  question,  as  defendant's  engine  was 
propelled  and  operated  over  its  road,  a  num- 
ber of  fires  were  started  from  sparks  and 
coals  which  were  emitted  from  the  engine, 
one  of  which  fires  started  at  the  Stephens 
land,  and  others  to  the  east  and  west  of  that 
place.  The  fire  which  started  at  the  Ste- 
phens land  spread  from  there  to  plaintiffs 
land  where  it  destroyed  his  hay  in  the  stack, 
bis  pasturage,  and  his  fences.  None  of  the 
other  fires  reached  his  land  That  ail  the 
fires  were  caused  by  sparks  and  coals  emitted 


t  Balnap  v.  Widdlaoa,  99  Pao.  SS*. 


Digitized  by  Google 


Utah) 


SMITH  t.  OGDEN  4N.W.B,  CO. 


187 


from  the  defendant's  engine,  there  is  no  sub- 
stantial conflict  In  the  evidence.  That  some 
of  the  fires  which  started  to  the  west  and 
the  east  of  the  Stephens  land  originated  on 
the  defendant's  right  of  way  is  also  beyond 
dispute.  Whether  the  particular  Are  which 
spread  to  plaintiff's  land  started  from  sparks 
thrown  on  the  defendant's  right  of  way,  or 
from  sparks  thrown  on  the  Stephens  land 
adjoining  the  street  and  right  of  way,  the 
evidence  is  conflicting;  but  there  is  sufficient 
evidence  in  the  record  to  justify  a  finding 
by  the  Jury  that  it  started  on  defendant's 
right  of  way.  The  court  charged  the  Jury: 
"You  are  instructed  that  the  defendant's  rail- 
road, where  it  passes  along  the  road  in  the 
vicinity  of  the  premises  sued  for  by  the  plain- 
tiff as  having  been  damaged,  was  in  the  pub- 
lic highway,  over  which  defendant  had  no 
control  further  than  to  maintain  and  operate 
its  railroad,  and  that  if  there  was  dry  grass 
or  other  combustible  material  growing  in 
said  highway  and  along  the  said  defendant's 
said  railroad  track,  or  in  the  fields  adjoining 
such  highway,  the  defendant  was  not  re- 
sponsible therefor,  and  cannot  be  held  liable 
for  any  damage  sustained  by  the  plaintiff, 
if  you  find  that  the  plaintiff  was  damaged, 
by  the  setting  on  fire  of  such  dry  grass  or 
other  combustible  material  growing  in  said 
public  highway,  or  In  the  fields  adjoining  the 
same,  by  the  sparks  from  its  said  engine, 
provided  the  said  engine  was  supplied  with 
the  most  approved  apparatus  for  the  preven- 
tion of  the  emission  of  sparks  and  coals  of 
fire,  and  that  the  engine  was  in  good  repair 
at  that  time,  and  operated  by  a  competent 
engineer  with  reasonable  care  and  skill  at 
the  time  the  fire  was  started  by  said  engine, 
If  you  find  that  the  engine  started  the  fire." 

Plaintiff's  exception  to  this  charge  must 
be  sustained.  From  this,  as  well  as  other 
portions  of  the  charge,  it  will  be  seen  that 
the  court  restricted  the  Jury's  finding  on  the 
question  of  the  defendant's  negligence  to  the 
allegations  with  respect  to  equipment  and 
management  of  the  engine,  and  entirely  took 
from  their  consideration  the  alleged  acts  of 
negligence  with  respect  to  permitting  dry 
grass  and  combustible  matter  to  accumulate 
and  remain  on  and  along  the  defendant's 
railroad  track.  That  it  is  the  duty  of  a  rail- 
road company  to  keep  its  right  of  way  free 
from  dry  grasses  and  other  combustible  ma- 
terials in  order  that  fire  may  not  be  set  out 
on  its  right  of  way,  and  if  it  negligently  per- 
mits dry  grasses  and  other  combustible  ma- 
terial to  accumulate  and  remain  on  its  right 
of  way,  and  the  same  takes  fire  from  one  of 
Its  passing  engines  and  is  communicated  to 
an  adjoining  farm,  where  it  destroys  the 
property  of  the  owner  without  negligence  on 
his  part,  the  railroad  company  is  liable,  is 
not  questioned  by  the  respondent  As  is 
said  by  the  authorities,  the  removal  of  such 
combustible  substances  is  quite  as  much  a 
means  of  preventing  the  communication  of 
fire  from  locomotives  as  is  the  use  of  inven- 


tions for  preventing  the  escape  of  fire  from 
the  locomotives  themselves.  The  charge  evi- 
dently was  given  on  the  theory  that,  inasmuch 
as  the  defendant  maintained  its  track  upon  a 
public  highway  over  which  it  had  no  con- 
trol, no  duty  was  Imposed  upon  it  to  keep  its 
right  of  way  clear  of  such  combustible  sub- 
stances. But  the  duty  imposed  upon  it  in 
such  case  is  the  same  as  though  it  owned  the 
right  of  way,  at  least  to  such  portions  of  the 
highway  occupied  and  used  by  it  in  die  oper- 
ation of  Its  railroad  and  to  such  portions  as 
may  be  properly  regarded  its  right  of  way. 
Lake  Erie  A  W.  R.  Co.  v.  Middlecoff,  150  111. 
27,  87  N.  E.  660.  This  principle  of  law  Is 
not,  in  this  court,  seriously  controverted  by 
the  respondent  It  is,  however,  contended 
by  it  that  the  error  was  harmless,  because, 
as  it  claims,  the  evidence  shows  that  the  par- 
ticular fire  which  spread  to  plaintiff's  land 
did  not  start  on  the  right  of  way,  but  started 
from  sparks  thrown  on  the  Stephens  land, 
and  hence  Its  alleged  negligence  in  permitting 
dry  grasses  and  other  combustible  material 
to  be  and  remain  on  Its  right  of  way  was  not 
a  contributing  cause  of  the  Injury.  Upon 
this  point  we  have  carefully  examined  the 
transcript  and  while  it  may  be  said  the  evi- 
dence pertaining  to  It  is  not  very  direct,  still 
we  are  of  the  opinion  that  there  is  sufficient 
evidence  to  Justify  a  finding  that  this  par- 
ticular fire  originated  on  the  defendant's 
right  of  way.  The  charge  of  the  court  was 
therefore  erroneous  and  prejudicial. 

A  further  complaint  is  made  by  the  plain- 
tiff because  of  the  court's  charging  the  Jury 
on  the  question  of  contributory  negligence. 
This  complaint  is  based  upon  the  ground  that 
contributory  negligence  was  not  pleaded,  and 
on  the  further  ground  that  there  was  no  evi- 
dence to  Justify  a  finding  of  such  negligence. 
The  plaintiff,  however,  is  not  In  a  position  to 
make  such  claim,  for  the  reason  that  he  him- 
self requested  the  court  to  charge  upon  the 
subject.  While  the  plaintiff  may  still  be 
heard  to  complain  that  the  court  erroneously 
stated  the  law,  if  it  was  not  stated  as  re- 
quested by  him,  nevertheless  he  cannot  be 
heard  to  complain  upon  the  ground  that  the 
court  charged  upon  a  subject  which  was  nei- 
ther presented  by  the  pleadings  nor  the  evi- 
dence when  he  himself  requested  the  court  to 
do  so.  As  the  Judgment  must  be  reversed, 
and  a  new  trial  granted  because  of  the  as- 
signed error  already  reviewed,  and  as  the 
questions  of  contributory  negligence  attempt- 
ed to  be  presented  are  likely  to  arise  on  a 
new  trial,  we  have  concluded  to  consider 
them.  The  rule  obtains  in  this  jurisdiction 
that  the  plaintiff  is  not  required  to  allege  nor 
prove  in  the  first  instance  his  freedom  from 
negligence.  He  is  required  to  allege  and 
prove  negligence  on  the  part  of  the  defendant, 
and  thut  such  negligence,  as  a  natural  and 
direct  result,  occasioned  the  Injury.  The  bur- 
den of  proving  contributory  negligence  is  up- 
on the  defendant  unless  it  is  shown  by 
plalntiffs  evidence.  When  it  is  shown  by  his 
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evidence,  the  defendant  may  interpose  a  mo- 
tion for  nonsuit  on  that  ground,  although 
there  is  no  plea  of  contributory  negligence. 
Bunnell  v.  Railway  Co.,  13  Utah,  314,  44  Pac. 
927;  Clark  v.  O.  S.  L.  Ry.  Co.,  20  Utah,  401, 
59  Pac.  92;  Holland  v.  O.  a  L.  R.  Co.,  26 
Utah,  209,  72  Pac.  940.  The  plea  is  not  ma- 
terial in  support  of  the  motion,  for  the  motion 
is  based  on  the  ground  that  the  plaintiff  has 
not  proven  the  case  alleged  in  his  complaint, 
but  has  proven  facts  outside  of  It  and  which 
defeat  his  right  to  recover.  So,  too,  whenever 
there  is  sufficient  evidence  in  a  case,  whether 
supplied  by  the  plaintiff  or  by  the  defendant, 
upon  which  a  charge  of  contributory  negli- 
gence may  properly  be  predicated,  the  court, 
at  the  request  of  either  party,  should  charge 
upon  the  subject,  although  again  there  is  no 
plea  of  contributory  negligence.  Though 
there  be  a  plea  of  contributory  negligence, 
yet,  If  there  is  no  evidence  in  the  case  upon 
which  to  base  a  charge  of  such  negligence, 
none  should  be  given  by  the  court  If  there 
is  no  evidence  either  on  the  part  of  the  plain- 
tiff or  the  defendant  on  such  issue,  the  court 
should  not  submit  that  Issue  to  the  jury  any 
more  than  it  should  submit  any  other  issue 
to  them  upon  which  there  is  no  evidence. 

A  plea  of  contributory  negligence  is  essen- 
tial only  to  entitle  the  defendant  to  introduce 
evidence  in  support  of  such  a  defense.  The 
general  denial  puts  in  issue  such  of  the  gen- 
eral averments  of  the  complaint  as  the  plain- 
tiff is  bound  to  prove  in  order  to  maintain 
his  action.  Under  the  general  issue,  the  de- 
fendant may  Introduce  any  evidence  which 
tends  to  disprove  the  negligence  charged 
against  him,  or  which  tends  to  disprove  the 
causal  connection  of  his  negligence  and  the 
injury;  but  a  plea  of  contributory  negligence 
is  essential  to  entitle  the  defendant  to  in- 
troduce evidence  which  does  not  tend  to  dis- 
prove such  facts,  but  which  merely  tends  to 
prove  negligence  on  plaintiff's  part,  concur- 
ring and  combining  with  the  defendant's  neg- 
ligence, and  as  a  proximate  cause  contrib- 
uting to  plaintiff's  injury.  That  is  to  say, 
the  defendant,  under  the  general  issue,  may 
not  Introduce  evidence  which  does  not  tend 
to  disprove  his  negligence  or  its  causal  con- 
nection, or  the  averments  essential  to  plain- 
tiff's recovery,  but  which,  nevertheless,  tends 
to  relieve  him  of  the  legal  consequences  of 
his  negligence.  To  do  so  a  special  plea  is 
necessary.  Applying  this  principle  to  the 
kind  of  case  in  hand,  the  defendant,  under 
the  general  issue,  may,  among  other  things, 
prove:  That  It  was  not  guilty  of  the  acts 
charged.  That  the  Are  was  occasioned  by 
persons  over  whom,  or  from  causes  over 
which,  it  had  no  control,  or  that  the  plaintiff 
himself  caused  it.  The  acts  of  caution  exer- 
cised by  the  defendant  In  guarding  against  or 
preventing  the  spread  of  Are.  That  the  fire, 
though  negligently  started  by  the  defendant, 
nevertheless  did  not  reach  plaintiff's  land  or 
destroy  his  property,  or  that  an  independent 
cause  intervened  between  its  alleged  acts  of 


negligence  and  the  Injury  which  was  the  sole 
proximate  cause;  and,  of  course,  all  other 
things  and  causes  which  tend  to  disprove  de- 
fendant's negligence,  or  the  causal  connection 
of  such  negligence.  But  the  defendant,  under 
the  general  issue,  may  not  show  that  the 
plaintiff  was  guilty  of  what  In  law  is  termed 
"contributory  negligence."  For  Instance,  he 
may  not  show  that  the  plaintiff  was  guilty  of 
negligence  In  suffering  combustible  material 
to  be  and  remain  upon  his  property,  or  In 
close  proximity  to  the  railroad  track,  or,  after 
the  plaintiff  or  his  servants  in  charge  dis- 
covered the  fire,  they  negligently  failed  to 
make  reasonable  efforts  to  prevent  its  spread* 
ing  to  plaintiff's  property  or  to  save  it  from 
destruction.  Such  acts  amount  to  negligence 
on  plaintiff's  part,  which  concurred  and  com- 
bined with  the  negligence  of  the  defendant, 
while  the  hitter's  negligence  was  still  con- 
tinuing and  causal,  and  which,  together  with 
the  plaintiff's  negligence,  directly,  concurrent- 
ly, and  proximately  contributed  to  the  injury. 
While  such  evidence  tends  to  prove  that  the 
plaintiff's  negligence  was  a  concurrent  and 
proximate  cause,  it  does  not  tend  to  disprove 
the  concurrent  and  proximate  cause  of  de- 
fendant's negligence.  It,  therefore,  does  not 
controvert  the  facts  which  plaintiff  must  es- 
tablish in  order  to  sustain  his  action,  but 
only  avoids  the  legal  consequences  of  such 
facts.  And  whenever  such  is  the  only  effect 
of  the  proffered  evidence  a  special  plea  is  es- 
sential. For  these  reasons  the  general  rule 
obtains  that  the  defense  of  contributory  neg- 
ligence is  not  available  as  a  defense,  if  not 
specially  pleaded,  unless  plaintiff's  evidence 
discloses  such  negligence.  As  has  been 
shown,  however,  the  court  is  not  under  all 
circumstances  precluded  from  charging  on 
such  subject,  because  there  was  no  such  plea. 

This,  then,  brings  us  to  the  further  claim 
made,  that  there  is  no  evidence  in  the  case 
tending  to  show  the  plaintiff  guilty  of  such 
negligence.  That  there  Is  a  total  want  of  evi- 
dence tending  to  show  the  plaintiff  guilty  of 
negligence  In  the  first  Instance  is  conceded. 
That  is,  there  is  no  evidence  showing  that  the 
plaintiff  had  anything  to  do  with  causing  the 
fire,  or  that  he  was  in  any  particular  re- 
sponsible for  It,  or  that  he  was  negligent  in 
maintaining  combustible  substances  upon  his 
premises  or  near  the  railroad  track,  or  that 
he  otherwise  made  a  negligent  use  of  his 
property,  or  that  he  was  even  guilty  of  neg- 
ligence in  preventing  the  fire  spreading  to  his 
land.  The  only  claim  made  by  the  respondent 
In  this  respect  is  that  the  employes  of  the 
plaintiff  (10  in  number)  working  in  his  hay- 
fleld  stacking  hay  at  the  time  of  the  fire, 
had  they  not  devoted  so  much  effort  in  at- 
tempting to  save  the  hay  stacks,  and  had 
they  directed  more  attention  to  the  fire  along 
the  fence,  some  or  most  of  the  fence  posts 
might  have  been  saved.  The  law  undoubtedly 
is  that  when  a  fire  is  once  started  and  is  dis- 
covered by  the  plaintiff,  a  duty  Is  resting  up- 
on him  to  make  every  reasonable  effort  U 
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save  his  property.  After  discovering  that  the 
fire  has  started,  and  that  it  Is  advancing  to- 
wards his  property,  the  plaintiff  cannot  neg- 
ligently stand  still  and  allow  the  fire  to  ad- 
vance and  destroy  his  property,  when,  with 
reasonable  efforts,  he  might  prevent  such  de- 
strnction,  and  then  be  permitted  to  recover 
for  such  a  loss.  The  property  owner  is  bound 
to  use  all  reasonable  efforts  to  save  his  prop- 
erty and  to  minimize  his  loss,  and  If,  by  the 
use  of  such  efforts,  all  damages  could  have 
been  prevented,  no  recovery  can  be  had.  If 
after  discovering  the  fire  all  the  property 
could  not  have  been  saved,  but  with  reason- 
able efforts  some  of  it  could  have  been  saved, 
the  plaintiff  may  not  recover  for  the  loss  of 
that  which  could  have  been  saved  by  such  ef- 
forts. The  evidence  shows  that  a  brisk  wind 
was  blowing  towards  plaintiff's  property,  and 
that  the  Are  spread  to  it  like  a  prairie  fire. 
The  plaintiff  was  not  in  his  field  at  the  time 
of  the  fire,  but  was  at  his  house.  What  dis- 
tance that  was  from  the  fire  is  not  made  to 
appear.  When  plaintiff  first  discovered  the 
fire,  it  had  swept  over  the  fields  and  was 
consuming  his  haystacks.  So  far  as  made  to 
appear,  there  was  not  anything  that  he  could 
have  done  which  would  have  saved  his  prop- 
erty. Conceding  that  the  record  sufficiently 
shows  that  the  plaintiff's  employes  in  the 
field  were  in  charge  of  his  property,  and  that 
Its  care  had  been  Intrusted  to  them  In  the 
sense  that  their  negligence  should  be  imput- 
ed to  plaintiff  (Railroad  Co.  v.  McKay,  69 
Miss.  139,  12  South.  447),  yet,  from  an  ex- 
amination of  the  record  we  have  been  unable 
to  find  any  evidence  tending  to  show  a  lack 
of  diligence  on  their  part.  To  the  contrary, 
we  find  evidence  showing  that  they  did  all  in 
their  power  to  arrest  the  progress  of  the 
fire  and  to  save  the  property.  The  transcript 
of  the  record  consists  of  over  900  pages  of 
typewriting,  and  it  may  be  that  we  have 
overlooked  some  of  the  evidence  on  this  point. 
But  neither  party  has  called  our  attention  to 
any  evidence  which  would  justify  a  finding 
that  plaintiff's  employes  did  not  use  all  rea- 
sonable efforts  and  diligence  In  such  regard. 
The  only  matters  to  which  our  attention  has 
been  directed  consist  of  answers  made  over 
plaintiff's  objections  by  some  of  the  defend- 
ant's witnesses  to  certain  hypothetical  ques- 
tions propounded  to  them.  These  rulings  are 
also  assigned  as  error,  and  will  be  consider- 
ed later.  But,  with  the  answers  In  the  rec- 
ord, the  evidence,  in  our  judgment,  Is  wholly 
Insufficient  to  justify  a  finding  that  plain- 
tiff's employes  were  guilty  of  negligence  in 
failing  to  arrest  the  progress  of  the  fire,  or  in 
saving  the  property.  One  of  the  hypothetical 
questions  propounded  to  defendant's  witness- 
es by  its  counsel,  and  which  was  permitted  to 
be  answered  over  plaintiff's  objections,  is  as 
follows:  MQ.  Assuming  that  upon  a  field  out 
here  a  Are  was  started  in  one  field  and  pass- 
ed along  from  that  on  to  the  next  upon  which 
there  were  10  men  working  bay,  and  after 
the  fire  crossed  onto  the  field  where  they 


were  working,  and  observing  that  it  was  com- 
ing, the  haystacks,  they  tried  to  fight  it  from 
the  haystacks,  but  being  unable  to  prevent 
the  burning  of  the  stacks,  if  they  had  directed 
their  attention  to  the  fighting  of  the  tire  and 
putting  out  the  posts,  the  fire  had  communi- 
cated from  the  June  grass  stubble  to  the  lucern 
stubble,  growing  in  the  field,  in  your  opinion 
would  10  men  have  been  able  to  put  out  the 
fire  that  attacked  or  started  from  that  field 
fire  in  the  fencing?"  Another  was:  "Q.  Now, 
assuming  Mr.  Smith  had  10  men  working  up- 
on his  place  stacking  his  bay  at  the  time 
that  the  fire  came  over  from  Mr.  Ellis'  field 
to  his  field  and  burned  up  that  way,  and  the 
fire  traveling  so  rapidly  that  they  were  un- 
able to  do  anything  towards  saving  the  hay 
further  than  to  throw  it  off  two  wagons  and 
get  the  wagons  out  of  the  way,  I  will  ask  you 
if  those  men  had  directed  their  attention  to- 
ward extinguishing  the  fire  along  the  line 
of  those  fences  of  Mr.  Smith's  where  the 
posts  took  fire  and  burned  out,  if  the  fire 
could  have  been  extinguished  In  those  posts 
In  time  to  have  saved  them?"  The  first  ques- 
tion was  answered  in  the  affirmative.  The 
second  was  answered:  "A.  If  I  understand 
your  question  that,  that  Is,  that  those  men 
would  have  directed  their  attention  towards 
saving  the  posts?  Q.  The  fire  came  so  fast 
that  they  discovered  they  couldn't  save  the 
hay,  and  running  the  two  wagons  off  on 
which  the  hay  was  standing,  to  save  them,  if 
those  men  had  turned  their  attention  to- 
ward the  saving  of  the  posts  that  took  fire 
and  had  followed  the  fire  up,  whether  or  not 
those  10  men  could  have  put  the  fire  out 
as  it  caught  the  posts  in  the  fence  and  saved 
the  posts  from  burning  up,  so  they  would 
have  been  practically  saved?  A.  Yes;  I 
think  they  could."  Questions  of  like  kind 
were  also  propounded  to  and  similar  answers 
made  by  other  witnesses.  Some  of  these 
witnesses  also  testified  that,  in  their  opinion, 
had  less  attention  been  given  to  the  stacks 
and  more  to  the  posts,  some  or  most  of  them 
might  have  saved  by  beating  and  whipping 
them  with  sage  brush.  Some  of  them  also 
testified  that,  had  they  been  there,  they 
would  have  tried  to  save  the  haystacks  in- 
stead of  the  posts.  Such  evidence  does  not 
tend  to  show  that  plaintiff's  employes  were 
guilty  of  negligence.  It  only  tends  to  show 
that  if  the  men  had  not  devoted  so  much  ef- 
fort to  the  haystacks  they  might  have  saved 
some  or  most  of  the  posts.  One  haystack 
and  wagons  were  saved.  Had  more  atten- 
tion been  given  to  the  fence,  these  might  have 
been  lost.  In  such  case  the  hypothetical  ques- 
tions could  have  been  propounded  on  the 
theory  that  too  much  attention  had  been  given 
to  the  fence.  Lack  of  diligence  cannot  be 
predicated  on  the  fact  that  plaintiff's  men 
made  more  effort  to  save  what  appeared  to  be 
the  most  valuable  part  of  the  property,  and 
which  was  most  likely  to  be  consumed  by 
the  fire,  than  was  made  to  save  property  of 
less  value,  or,  because  of  mere  error  of  judg- 
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ment,  they  did  not  pursue  the  wisest  course. 
We,  therefore,  do  not  find  any  evidence  upon 
which  a  charge  of  contributory  negligence 
could  properly  be  based. 

We  pass  now  to  the  rulings  made  admit- 
ting this  testimony.  In  the  first  place,  we 
find  that  the  witnesses  did  not  qualify  so  as 
to  entitle  them  to  speak  on  the  subject  In 
the  next  place,  the  subject-matter  of  Inquiry 
was  not  of  such  character  as  to  call  for  ex- 
pert or  opinion  evidence,  nor  did  It  involve 
matters  of  fact  which  could  not  be  detailed 
and  described  to  the  Jury,  nor  was  it  imprac- 
ticable to  put  the  jury  in  possession  of  all 
the  primary  facts  upon  which  the  opinion 
of  the  witnesses  was  founded.  Again,  the 
questions  embraced  and  called  for  the  opin- 
ion of  the  witnesses  as  to  the  degree  of  dili- 
gence and  care,  which,  under  the  circumstan- 
ces, could  or  should  have  been  exercised  by 
plaintiff's  men,  the  judgment  of  which  mat- 
ters was  within  the  province  of  the  Jury  and 
not  the  witnesses.  We  think  plaintiff's  ob- 
jections to  these  questions  ought  to  have 
been  sustained.  We  see  no  ground  upon 
which  the  rulings  can  be  upheld. 

Complaint  Is  also  made  of  the  following 
charge  on  the  question  of  an  intervening 
cause:  "Even  the  natural  and  probable  con- 
sequences of  a  wrongful  act  or  omission  are 
not  in  all  cases  to  be  charged  to  the  mis- 
feasance or  nonfeasance  complained  of.  They 
are  not  thus  to  be  charged  where  there  is 
a  sufficient  and  independent  cause  operating 
between  the  wrongful  act  complained  of  and 
the  Injury.  If,  after  the  commission  or  omis- 
sion of  the  original  act  complained  of,  there 
Intervenes  an  Independent  act  of  other  per- 
sons, which,  In  itself,  caused  the  injury  com- 
plained of.  then,  in  contemplation  of  law, 
the  original  act  is  interrupted  and  in  law 
considered  too  remote,  and  the  Intervening 
act  Is  considered  the  proximate  cause."  No 
complaint  is  made  of  the  statement  of  the 
law  in  the  abstract;  but  complaint  is  made 
that  there  is  no  evidence  upon  which  such 
a  charge  could  properly  be  predicated.  There 
does  not  seem  to  be  any  evidence  of  an  inde- 
pendent cause  intervening  between  the  alleg- 
ed negligent  acts  of  the  defendant  and  the  In- 
Jury.  The  injury  appears  to  be  the  result  of 
the  natural  and  proximate  cause  of  the  de- 
fendant's negligent  act  Nothing  is  made  to 
appear  that  the  causal  connection  and  con- 
tinuous sequence  of  its  acts  were  unbroken 
or  Interrupted  by  any  new  and  efficient  cause 
without  which  the  injury  would  not  have  oc- 
curred. The  only  matter  to  which  our  at- 
tention ha  8  been  directed  as  evidence  of  such 
a  cause  is  based  upon  the  answers  made  by 
the  witnesses  to  the  hypothetical  questions 
Just  considered.  But  as  we  have  seen,  such 
evidence  does  not  tend  to  show  an  independ- 
ent and  intervening  cause.  The  questions  do 
not  assume  that  plaintiff's  men  could  have 
prevented  the  fire  from  reaching  his  prop- 
erty, or  that  they  could  have  saved  It  after 
they  had  discovered  the  fire  advancing  to- 


wards it  The  questions  propounded  called 
for.  and  the  answers  made  thereto  expressed, 
the  opinion  that  some  of  the  posts  could  have 
been  saved  had  more  attention  been  given  to 
them  and  less  to  the  haystacks.  Whatever 
probative  effect  ought  to  be  given  such  evi- 
dence, It  cannot  have  the  effect  of  proving  an 
independent  and  intervening  cause.  There 
being  no  evidence  upon  which  such  an  in- 
struction could  be  based,  it  ought  not  to  have 
been  given.  What  we  have  said  on  this 
question  in  the  case  of  Belnap  v.  Widdlson 
(Utah)  90  Pac.  393,  to  a  great  extent  applies 
here. 

For  the  foregoing  reasons,  the  judgment  of 
the  court  below  Is  reversed,  and  the  cause 
remanded  for  a  new  trial.  Costs  to  appel- 
lant 

McCARTY,  C.  J.,  and  FRICK,  J.,  concur. 


ANDERSON  v.  MAMMOTH  MINING  CO. 
(Supreme  Court  of  Utah.   Dec.  9,  1907.) 

Mabteb  and  Servant— Personal  Injuries— 
Unsafe  Place  for  Work— Instructions. 

In  an  action  by  an  employe"  for  injuries, 
laintiff  testified  that  while  oiling  machinery  in 
efendant's  mill  he  stepped  on  an  unfastened 
plank  in  a  platform  provided  for  oiling  the  ma- 
chinery and  was  injured.  The  evidence  war- 
ranted a  finding  that  the  plank  was  not  fasten- 
ed when  laid,  or  that  defendant  by  ordinary 
care  could  have  discovered  its  unfastened  con- 
dition prior  to  the  accident  and  should  have 
fastened  it.  Held,  that  the  court  properly  in- 
structed that,  if  plaintiff's  testimony  was  be- 
lieved, the  plank  was  a  place  furnished  by  de- 
fendant for  plaintiff  to  work  on;  that  it  was 
defendant's  duty  to  use  ordinary  care  to  make 
it  reasonably  safe ;  and  that  it  was  not  reason- 
ably safe,  and  by  ordinary  care  it  could  have 
been  made  so,  and  plaintiff,  while  using  ordi- 
nary care  for  his  own  safety  while  at  work, 
was  injured  by  reason  thereof,  the  jury  should 
find  for  plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  II  1150-1154.] 

Appeal  from  District  Court,  Fifth  District ; 
Joshua  Greenwood,  Judge. 

Action  by  Peter  Anderson  against  the  Mam- 
moth Mining  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

Edwards.  Smith  &  Price,  for  appellant 
Powers  &  Marioneaux,  for  respondent 

STRAUP,  J.  This  is  an  action  for  personal 
injury,  alleged  to  have  been  suffered  by  plain- 
tiff through  the  negligence  of  the  defendant 
The  defendant  was  engaged  in  the  business 
of  mining  and  milling.  It  maintained  a  num- 
ber of  vanners  at  its  mill,  which  were  operat- 
ed by  shafts,  belts,  and  pulleys  about  20  feet 
above  the  floor  upon  which  the  vanners  stood. 
The  plaintiff  was  In  the  defendant's  employ. 
His  duties  were  attending  the  vanners  and 
oiling  the  shafts  and  other  machinery.  It 
was  alleged  that  it  was  the  duty  of  the  de- 
fendant to  provide  and  maintain  a  platform 
or  walk  to  enable  the  plaintiff  to  move  along 
the  shafts  and  about  the  machinery  in  the 
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performance  of  his  duties;  that  the  defend- 
ant's duty  was  not  performed,  in  that  it  neg- 
ligently suffered  a  plank  of  the  walk  to  be 
and  remain  unfastened;  and  that  the  plain- 
tiff, in  the  discharge  of  his  duties,  stepped  on 
the  unfastened  plank  and  was  precipitated 
to  the  floor  below,  a  distance  of  about  20 
feet.  That  there  was  a  platform  or  walk  pro- 
vided by  the  defendant,  and  for  the  purposes 
alleged,  is  not  disputed.  Such  walk  consist- 
ed of  two  boards  or  plank  laid  side  by  side 
and  fastened  to  the  timbers  or  the  framework 
of  the  building,  and  so  extended  along  the 
shafts  and  other  machinery  above  the  floor. 
On  behalf  of  plaintiff  there  is  evidence  tend- 
ing to  show  that  at  the  time  of  his  injury 
one  of  the  boards  of  the  walk  was,  and 
for  three  or  four  days  prior  thereto  had  been, 
loose.  Plaintiff's  testimony  also  shows  that 
in  moving  about  from  place  to  place  oiling 
the  shafts  and  other  machinery  he  stepped 
on  the  loose  board  and  was  thrown  to  the 
floor  of  the  building,  and  that  prior  thereto 
he  was  without  knowledge  of  the  loose  con- 
dition of  the  board.  On  behalf  of  the  de- 
fendant there  is  evidence  tending  to  show 
that  the  plaintiff,  at  the  time  of  his  injury, 
was  not  making  use  of  the  walk,  but  was 
attempting  to  move  about  from  place  to  place 
on  the  timbers,  the  framework  of  the  build- 
ing, and  in  doing  so,  slipped  and  came  in 
contact  with  the  belts.  Among  other  things 
the  court  charged  the  Jury :  "(5)  You  are  in- 
structed that  if  the  plaintiff  had  the  choice 
of  two  or  more  ways  of  performing  his  duties, 
the  one  safe  and  the  other  dangerous,  it  was 
his  duty  both  to  himself  and  to  his  employer 
to  select  the  safer  way  to  perform  his  duty; 
and  If,  In  selecting  the  safer  way  of  doing 
his  work,  he  proceeded  in  the  manner  attend- 
ant with  greater  risk,  and  as  a  result  receiv- 
ed the  injury  complained  of  in  this  action, 
and  if  be  knew  or  ought  to  have  known  of 
the  safer  way  to  perform  his  duties,  you  will 
find  for  the  defendant."  "(7)  You  are  In- 
structed that  the  plank  testified  to  by  plain- 
tiff, upon  wblch  he  claims  he  was  required 
to  walk  in  order  to  do  bis  oiling  was,  if  his 
statement  was  believed  by  the  Jury,  a  place 
furnished  by  the  defendant  company  upon 
which  plaintiff  was  to  do  his  work,  and  it 
was  the  duty  of  the  defendant  to  use  ordinary 
care  to  make  it  reasonably  safe  for  the  plain- 
tiff to  walk  thereon  in  the  manner  that  be 
was  required  to  walk.  If  you  believe  from 
the  evidence  that  it  was  not  reasonably  safe 
for  that  purpose,  and  that  by  ordinary  care 
it  could  have  been  made  reasonably  safe, 
and  that  the  accident  happened  because  the 
plank  was  not  made  secure  by  nailing  or 
otherwise,  while  plaintiff  was  properly  walk- 
ing thereon,  in  and  about  his  work,  and 
that  the  plaintiff  was  Injured  while  using  or- 
dinary care  for  his  own  safety,  then  your  ver- 
dict should  be  for  the  plaintiff  in  such  dam- 
ages as  under  the  instructions  given  in  the 
case  you  believe  would  compensate  him  for 


the  Injury  sustained."  Plaintiff  had  judg- 
ment.  The  defendant  appeals. 

It  is  urged  by  defendant  that  the  court 
erred  in  giving  instruction  No.  7.  The  only 
reason  given  in  support  of  the  alleged  error 
is  that  the  evidence  without  conflict  shows 
that  "the  board  from  which  the  plaintiff  fell 
was  not  a  place  furnished  by  the  defendant 
upon  which  plaintiff  was  to  do  his  work"; 
that  is  to  say,  it  Is  claimed  the  loose  plank 
was  not  in  the  pathway,  and  was  no  part  of 
the  walk,  and  when  the  plaintiff  stepped  on 
the  plank  he  was  entirely  outside  of  and 
away  from  the  walk  provided  by  the  defend- 
ant And  the  further  contention  is  made 
that  the  defendant  was  not  responsible  for 
the  unfastened  condition  of  the  plank.  We 
must  hold  against  the  defendant  on  these 
contentions.  If  the  testimony  of  the  plain- 
tiff Is  to  be  believed,  the  loose  plank  was  in 
the  pathway  and  a  part  of  the  walk  provided 
and  maintained  by  the  defendant  for  the  pur- 
pose of  which  the  plaintiff  was  using  it.  The 
evidence  is  also  sufficient  to  warrant  a  find- 
ing that  the  plank  was  not  fastened  when 
laid,  or  that  the  defendant  in  the  exercise 
of  ordinary  care  could  have  discovered  the 
unfastened  condition  prior  to  the  accident 
and  ought  to  have  fastened  It  The  instruc- 
tion was  therefore  applicable  to  plaintiff's 
theory  of  the  case.  No  error  was  committed 
in  giving  it 

It  is  further  urged  that  the  Jury  disre- 
garded instruction  No.  5.  It  is  claimed  the 
evidence,  without  conflict,  shows  that  the 
defendant  had  provided  a  reasonably  safe 
walk  or  platform,  but  instead  of  using  it, 
the  plaintiff  chose  a  dangerous  way  of  pass- 
ing from  place  to  place  by  moving  along  the 
timbers  of  the  building.  This  is  but  present- 
ing the  same  question  in  another  form.  If 
the  plaintiff  did  what  is  assumed  by  the  de- 
fendant, the  verdict  Is  not  only  contrary  to 
the  charge,  but  also  to  the  evidence.  If,  how- 
ever, the  testimony  of  the  plaintiff  and  his 
witness  is  true,  he  was  using  the  walk :  the 
loose  plank  was  a  part  of  it,  and  rendered 
the  walk  not  reasonably  safe;  and  plain- 
tiff's Injury  resulted  by  reason  of  such  con- 
dition, while  he  was  In  the  performance  of 
bis  duties.  The  claim  made,  upon  which  it 
Is  assumed  there  is  no  conflict,  is  not  sus- 
tained by  the  record. 

The  judgment  of  the  court  below  is  there- 
fore affirmed,  with  costs. 

McCARTY,  C.  J.,  and  PRICK,  J.,  concur. 


Ex  parte  SMITH.    (Cr.  1.428.) 

(Supreme  Court  of  California.   Dec.  16,  1907.) 

1.  Holidays — Criminal  Law  —  Sentence  — 
Void  Sentence— Effect. 

A  sentence  pronounced  on  a  legal  holiday 
Is  void  for  all  purposes,  but  does  not  have  the 
effect  of  vacating  the  bench  warrant  under  which 
the  arrest  was  made  on  the  filing  of  the  informa- 
tion. 
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2.  Courts— Overruling:  or  Previous  Deci- 
sion. 

The  construction  of  Const,  art.  6,  f  5,  pro- 
viding that  the  superior  courts  shall  always  be 
open,  legal  holidays  and  nonjudicial  days  ex- 
cepted, by  a  decision  of  the  Supreme  Court  as 
leaving  the  Legislature  at  liberty  to  allow  or 
disallow  the  transaction  of  all  or  any  class  of 
judicial  business  on  legal  holidays,  will  not  be 
set  aside  in  deference  to  the  supposed  views  of 
framers  of  the  Constitution,  expressed  in  the 
debate  which  took  place  when  an  amendment 
was  offered  to  that  section,  providing  that  in- 
junctions and  writs  of  prohibition  may  be  is- 
sued and  served  on  legal  holidays,  which  debate, 
it  is  claimed,  shows  that  in  the  opinion  of  the 
members  of  the  convention  the  part  of  the  sec- 
tion first  quoted  positively  prohibited  the  trans- 
action of  any  judicial  business  on  legal  holidays* 
since  the  construction  given  by  the  decision  is 
in  evident  accordance  with  the  terms  of  the  sec- 
tion, and,  where  there  is  nothing  in  the  language 
of  the  members  necessarily  implying  that  they 
were  actuated  in  supporting  the  amendment  by 
any  desire  except  to  guard  against  a  legislative 
enactment,  forbidding  all  judicial  business  on 
legal  holidays,  and  the  decision  was  made  after 
the  Legislature  had  amended  Code  Civ.  Proc.  fi 
134,  relating  to  the  power  of  the  courts  to  do 
business  on  holidays,  to  conform  to  their  under- 
standing of  the  Constitution,  and  the  court, 
therefore,  did  but  follow  the  contemporaneous 
construction  by  the  Legislature. 

3.  Holidays— Judicial  Proceedings— Statu- 
tory Provisions. 

Code  Civ.  Proc.  8  134,  as  amended  March 
19,  1907  (St.  p.  081,  c.  358,  §  1).  provides  that 
no  court  other  than  the  Supreme  Court  "must" 
be  open  on  any  of  the  holidays  mentioned  in 
section  10.  except  to  give  instructions  to  juries 
on  their  request,  to  receive  a  verdict  or  dis- 
charge a  jury,  or  for  the  exercise  of  the  powers 
of  a  magistrate  in  a  criminal  action,  and  that 
injunctions  and  writs  of  prohibition  may  be  is- 
sued on  any  day.  Previous  to  the  amendment 
of  1907  the  section  read  no  court  "shall"  be 
open  nor  shall  any  judicial  business  be  transact- 
ed, etc..  provided  that  the  Supreme  Court  and 
the  superior  courts  shall  always  be  open  for 
the  transaction  of  business,  and  that  injunctions 
and  writs  of  prohibition  may  be  issued  on  any 
day.  Among  the  holidays  mentioned  in  section 
10  is  any  day  appointed  by  the  Governor  for  a 
holiday.  Section  133  provides  that  courts  of 
justice  may  be  held  and  judicial  business  trans- 
acted on  any  day  except  as  provided  in  section 
134.  Section  135  provides  that,  if  any  day  men- 
tioned in  section  134  happens  to  be  the  day  ap- 
jK>iutefl  for  the  holding  of  a  court  or  to  which 
it  is  adjourned,  it  shall  be  deemed  appointed  for 
or  adjourned  to  the  next  day.  Held,  that  sec- 
tion 134  as  amended  March  19.  1907,  still  means 
what  it  has  always  meant,  that  the  superior 
court  shall  not  on  a  legal  holiday  transact  any 
judicial  business  outside  of  the  constitutional 
and  statutory  exceptions,  notwithstanding  the 
substitution  of  the  word  "must"  for  "shall"; 
and  hence  a  sentence  pronounced  on  a  day  ap- 
pointed by  the  Governor  as  a  legal  holiday  was 
void. 

In  Bank.  Habeas  corpus  by  John-  B.  Smith 
against  Carroll  Cook,  Judge  of  the  superior 
court  of  the  city  and  county  of  San  Francis- 
co. Prisoner  remanded  to  the  custody  of  the 
sheriff  to  await  the  further  action  of  the  su- 
perior court  upon  the  verdict  of  the  Jury. 

Milton  Newmark,  Charles  A.  Strong,  and 
John  Cotter  Qulnlan,  for  petitioner.  W.  H. 
Langdon,  DIst.  Atty.,  and  William  Hoff  Cook, 
Asst  Dist.  Atty.,  for  respondent 

BEATTY,  O.  J.  The  prisoner  in  whose  be- 
half this  proceeding  was  instituted,  having 
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been  convicted  of  the  crime  of  burglary,  was 
arraigned  for  sentence  on  the  29th  day  of 
November  last.  He  objected  to  the  proceed- 
ing upon  the  ground  that,  the  Governor  hav- 
ing appointed  that  day  a  legal  holiday,  the 
court  was  without  authority  to  perform  any 
judicial  act  except  those  enumerated  In  sec- 
tion 134  of  the  Code  of  Civil  Procedure.  This 
objection  was  overruled,  and  the  judge  pro- 
nounced sentence,  upon  which  a  commit- 
ment was  issued  to  the  sheriff  requiring  bim 
to  deliver  the  prisoner  to  the  proper  officers 
of  the  state  prison  at  San  Quentin.  The  con- 
tention is  that  said  judgment  and  commit- 
ment are  void,  and  that  the  prisoner  must 
be  discharged.  It  does  not  by  any  means 
follow  that  the  prisoner  most  be  discharged 
if  the  judgment  and  commitment  are  void; 
for  it  appears  from  the  return  to  the  writ 
that  on  the  filing  of  the  information  charging 
him  with  the  crime  of  which  he  was  found 
guilty  a  bench  warrant  was  issued  in  the 
usual  form  under  which  he  may  be  lawful- 
ly detained  until  it  Is  superseded.  The  con- 
tention on  the  part  of  the  prisoner  that  the 
sentence  pronounced  on  November  29th  is 
utterly  void  for  the  purpose  of  committing 
him  to  the  state  prison,  but  is  nevertheless 
valid  for  the  purpose  of  vacating  the  bench 
warrant,  and  ending  the  felony  case,  is  il- 
logical in  the  last  degree,  and  finds  no  sup- 
port in  the  decisions  which  he  cites.  In  Ex 
parte  Kelly,  for  instance  (65  CaL  154,  3  Pac 
673),  it  was  not  a  question  involved,  and, 
of  course,  was  not  decided  either  expressly 
or  by  implication,  that  a  judge  by  pronoun- 
cing a  void  sentence  thereby  deprives  him- 
self of  the  authority — otherwise  unquestion- 
ed—to proceed  in  disregard  of  his  void  act 
to  pronounce  a  valid  sentence.  It  was  not 
decided  there,  or  in  any  of  the  cases,  that  a 
void  act  has  any  positive  force  in  Itself,  or 
that  a  void  judgment  under  which  a  prison- 
er could  not  be  held  would  have  the  effect  of 
vacating  other  valid  process  under  which  he 
could  be  held.  The  only  point  Involved  or 
decided  was  that  a  Judgment  of  imprison- 
ment unauthorized  in  part  was  wholly  void, 
and  could  not  be  enforced  as  to  the  portion 
which  the  court  was  competent  to  pronounce. 
Upon  that  point  It  was  overruled  by  the  de- 
cision of  this  court  In  bank  (In  re  Fll  Ki,  80 
Cal.  201,  22  Pac.  146),  and  In  many  cases 
since  it  has  been  uniformly  held  that  a  judg- 
ment of  Imprisonment  for  too  long  a  time 
or  Including  provisions  not  warranted  by  law 
could  be  enforced  to  the  full  extent  of  the 
power  of  the  court  to  render  it  The  case  of 
Ex  parte  Bernert  62  Cal.  524,  has  no  more 
bearing  on  the  point  to  which  it  is  cited 
than  Ex  parte  Kelly,  but  that  case,  question- 
ed In  Ex  parte  Soto,  88  Cal.  626,  26  Pac  530, 
was  finally  overruled  by  the  unanimous  de- 
cision of  the  whole  court  in  Ex  parte  Joseph 
Reed,  143  Cal.  634,  77  Pac.  660,  101  Am.  St 
Rep.  138.  Without  further  reference  to  the 
cases  cited  by  counsel  for  petitioner,  it  Is 
sufficient  to  say  that  there  is  no  decision  of 
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this  court  which  studs  opposed  to  the  plain 
and  common-sense  proposition  that,  if  the 
sentence  pronounced  by  Judge  Cook  on  the 
29th  day  of  November  was  void  for  the  rea- 
son that  he  was  forbidden  by  the  Constitution 
or  statute  to  perform  that  judicial  act  on  that 
day  It  is  void  for  all  purposes,  and  the  pris- 
oner Is  lawfully  held  to-day,  as  he  was  held 
prior  to  that  time,  under  the  bench  warrant 
issued  on  the  filing  of  the  information,  and 
subject  to  be  again  arraigned  for  judgment 
at  any  time  when  the  court  Is  competent  to 
act. 

But  the  prisoner  is  entitled  in  this  proceed- 
ing to  have  it  determined  In  what  capacity 
and  under  what  process  he  Is  lawfully  held — 
whether  under  the  bench  warrant  for  ar- 
raignment for  sentence,  or  under  tbe  com- 
mitment to  the  penitentiary,  and  this  in- 
volves the  construction  of  the  constitutional 
and  statutory  provisions  in  respect  to  holi- 
days and  non-judicial  days.  The  only  consti- 
tutional provisions  requiring  consideration 
are  contained  in  section  5,  art  6,  and  are  as 
follows:  (a)  "They  [the  superior  courts]  shall 
be  always  open  (legal  holidays  and  non-judi- 
cial days  excepted).  *  *  ***  (b)  "Injunc- 
tions and  writs  of  prohibition  may  be  issued 
and  served  on  legal  holidays  and  nonjudicial 
daya"  The  first  of  these  clauses  was  consid- 
ered, and  the  section  construed  in  People  v. 
Soto,  65  Cal.  621,  4  Fac.  664,  where  it  was 
held  that  nothing  was  prohibited  to  tbe  Leg- 
islature except  the  establishing  of  terms  of 
court,  during  which  alone  judicial  business 
could  be  transacted;  the  result  being  that 
full  liberty  remained  "to  allow  or  disallow 
the  transaction  of  all  or  any  class  of  judicial 
business  upon  legal  holidays." 

It  Is  here  contended  that  this  construction 
was  erroneous  and  would  not  have  obtained 
If  the  attention  of  our  predecessors  had 
been  called  to  the  debate  which  took  place 
In  the  constitutional  convention,  when  an 
amendment  embodying  the  clause  marked 
**b"  was  offered  to  the  section  as  originally 
proposed — a  debate  which  it  is  claimed  shows 
that  In  the  opinion  of  the  members  of  the 
convention  tbe  first  clause,  "a,"  standing 
alone,  positively  prohibited  the  transaction 
of  any  judicial  business  on  a  legal  holiday. 
We  are  now  asked,  in  deference  to  these 
supposed  views  of  the  trainers  of  the  Con- 
stitution, to  reopen  the  question  and  set  aside 
a  decision  which  has  been  followed  for  near- 
ly a  quarter  of  a  century.  The  reasons  are 
very  abundant  for  declining  to  do  so.  In  the 
first  place,  the  construction  given  to  the  sec- 
tion in  People  v.  Soto  is  In  evident  accord- 
ance with  its  terms,  and  courts  do  not  resort 
to  the  debates  of  a  constitutional  convention 
In  construing  a  provision  which  is  not,  In 
Its  terms,  ambiguous  or  uncertain.  And,  be- 
sides, when  such  resort  is  had  to  the  debates, 
It  is  less  for  the  purpose  of  learning  the 
opinion  of  particular  members  upon  points 
of  verbal  construction  than  for  informing 
ourselves  historically  of  the  evil  which  it 
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was  Intended  to  guard  against,  or  the  bene- 
fit to  be  secured.  Upon  these  points  the  de- 
bates In  and  outside  of  the  convention  fur- 
nish us  abundant  Information.  The  main  ob- 
ject In  view  was  not  to  hamper  the  courts  by 
suspending  their  powers  on  holidays  and  dur- 
ing vacations,  but  to  prohibit  the  Legislature 
from  Imposing  such  limitations  in  all  but  the 
excepted  cases  (legal  holidays  and  nonjudi- 
cial days).  On  these  days  the  Legislature 
was  by  the  first  clause  left  at  liberty  to  au- 
thorize or  forbid  the  transaction  of  any  or  all 
judicial  business,  and  the  only  effect  of  the 
amendment  proposed  and  adopted  (clause 
"b")  was  further  to  restrict  that  liberty  by 
prohibiting  any  law  disabling  the  superior 
courts  to  Issue  and  cause  the  service  of  writs 
of  injunction  and  prohibition.  Outside  of 
these  limitations  the  legislative  power  was 
left  unrestrained.  Moreover,  there  Is  noth- 
ing In  the  language  of  the  two  members  of 
the  convention  whose  language  Is  quoted  in 
this  connection  which  necessarily  implies 
that  they  were  actuated  In  moving  and  sup- 
porting the  amendment  by  any  desire  except 
to  guard  against  a  legislative  enactment  for- 
bidding all  judicial  business  on  legal  holidays. 
It  is  to  be  remembered,  also,  that  People  v. 
Soto  was  decided  in  September,  1884,  nearly 
five  years  after  the  Legislature  had  amended 
section  134  of  the  Code  of  Civil  Procedure  to 
conform  to  their  understanding  of  this  provi- 
sion of  the  then  recently  adopted  Constitu- 
tion. The  court,  therefore,  did  but  follow 
the  contemporaneous  construction  by  the  Leg- 
islature of  a  provision,  the  object  and  pur- 
pose of  which  was  certainly  familiar  to  the 
professional  members  of  the  Senate  and  As- 
sembly. In  view  of  the  long  and  universal 
acquiescence  which  this  contemporaneous  leg- 
islative construction  has  commanded,  we 
should  not  feel  warranted,  even  If  the  ques- 
tion were  new,  In  searching  the  debates  of 
the  convention  for  a  construction  of  the  Con- 
stitution not  required  by  its  terms,  and  in- 
consistent with  legislation  hitherto  unques- 
tioned. 

Nothing,  therefore,  remains  to  be  consid- 
ered but  the  proper  construction  of  section 
134  of  the  Code  of  Civil  Procedure  as  amend- 
ed March  19,  1907.  St.  p.  681,  c.  358,  §  1. 
It  reads  as  follows:  "No  court,  other  than 
the  Supreme  Court,  must  be  open  for  the 
transaction  of  Judicial  business  on  any  of 
the  holidays  mentioned  in  section  10,  except 
for  the  following  purposes:  (1)  To  give,  up- 
on their  request,  instructions  to  juries  when 
deliberating  on  their  verdict;  (2)  to  receive 
a  verdict  or  discharge  a  jury;  (3)  for  the 
exercise  of  the  powers  of  a  magistrate  in  a 
criminal  action,  or  In  a  proceeding  of  a 
criminal  nature.  Injunctions  and  writs  of 
prohibition  may  be  Issued  and  served  on  any 
day."  Among  the  holidays  mentioned  In  sec- 
tion 10  is  any  day  appointed  by  the  Gover- 
nor for  a  holiday  and  the  29th  of  November 
was  so  appointed.  The  Judge  of  the  superior 
court  in  overruling  the  objection  of  the  prls- 
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oner  to  the  passing  of  sentence  on  that  day 
based  his  construction  of  the  section  upon 
the  fact  that  by  the  last  amendment  the  word 
"must"  in  the  first  line  had  been  substituted 
for  the  word  "shall"  as  it  had  previously 
read.  He  concluded  that  the  Legislature 
would  not  have  changed  the  word  unless  the 
intention  had  been  to  change  the  meaning, 
and  that,  since  the  word  "shall"  had  the  ef 
feet  of  forbidding  the  court  to  open  or 
transact  ordinary  business  on  legal  holidays, 
the  substitution  of  the  word  "must"  was  in- 
tended to  relax  that  prohibition,  so  that,  al- 
though the  court  could  not  be  compelled  to 
open  on  a  holiday,  it  might  nevertheless  be 
opened  if  in  the  discretion  of  the  judge  it 
was  deemed  necessary  that  its  ordinary  busi- 
ness should  proceed,  without  Interruption. 
There  Is  much  force  in  this  reasoning,  and 
the  rule  of  construction  upon  which  it  is 
based  is  unquestioned,  but  it  is  not  of  com- 
pelling force  in  all  cases,  and  we  think  an- 
other explanation  will  better  account  for  the 
general  revision  of  the  section  as  re-enacted 
by  the  last  previous  amendment.  St  1897, 
p.  15,  c.  19,  S  2.  At  that  time  it  was  made 
to  read  as  follows:  "No  court  shall  be  open, 
nor  shall  any  Judicial  business  be  transacted 
on  Sunday,  on  the  first  day  of  January,  on 
the  22nd  day  of  February,  on  the  80th  day 
of  May,  on  the  4th  day  of  July,  on  the  9th 
day  of  September,  on  the  first  Monday  of 
September,  on  the  25th  day  of  December,  on 
a  day  upon  which  an  election  Is  held  through- 
out the  State,  or  by  the  Governor  of  this 
State  for  a  public  fast,  thanksgiving,  or 
holiday,  except  for  the  following  purposes: 

(1)  To  give,  upon  their  request,  Instructions 
to  a  Jury  when  deliberating  on  their  verdict 

(2)  To  receive  a  verdict  or  discharge  a  jury. 

(3)  For  the  exercise  of  the  powers  of  a  mag- 
istrate In  a  criminal  action,  or  In  a  proceed- 
ing of  a  criminal  nature.  Provided,  that 
the  supreme  court  and  the  superior  courts 
shall  always  be  open  for  the  transaction  of 
business,  and  provided  further,  that  injunc- 
tions and  writs  of  prohibition  may  be  issued 
and  served  on  any  day."  The  imperfections 
and  self-contradictions  of  this  amendment 
were  so  glaring  as  to  call  loudly  for  a 
thorough  revision,  and,  where  so  much  was 
to  be  changed,  it  Is  not  surprising  that  a 
word  here  and  there  should  have  been  chang- 
ed without  Intending  to  change  the  sense. 
On  the  other  hand,  we  think  it  highly  im- 
probable that  the  Legislature,  if  actuated 
by  the  deliberate  intention  of  making  so 
radical  a  change  In  the  powers  and  practice 
of  the  superior  courts  as  is  Involved  in  the 
construction  In  question,  would  have  left 
that  intention  to  be  gathered  from  language 
of  such  dubious  import,  when  it  could  have 
been  made  plain  and  unmistakable  by  the 
addition  of  half  a  dozen  words.  We  think 
It  a  safer  construction  to  hold  that  the  sec- 
tion still  means  what  It  has  meant  from  the 
beginning,  1.  e.,  that  the  superior  courts  can- 
not upon  a  legal  holiday  transact  any  ju- 
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dicial  business  outside  of  the  constitutional 
and  statutory  exceptions.  In  further  support 
of  this  view  it  may  be  added  that  our  con- 
struction Is  in  harmony  with,  and  gives  effect 
to,  sections  183  and  185  of  the  Code  of  Civil 
Procedure  (which  must  be  considered  in  con- 
nection with  section  134),  while  the  construc- 
tion of  the  superior  court  renders  them  su- 
perfluous and  unmeaning.  They  read  as  fol- 
lows: Section  183:  "Courts  of  justice  may 
be  held  and  judicial  business  transacted  on 
any  day  except  as  provided  In  the  next  sec- 
tion." Section  135:  "If  any  day  mentioned 
in  the  last  section  happens  to  be  the  day  ap- 
pointed for  the  holding  or  sitting  of  a  court, 
or  to  which  it  is  adjourned,  it  shall  be  deem- 
ed appointed  for  or  adjourned  to  the  next 
day."  At  the  hearing,  Mr.  Turn  Suden,  as  a 
friend  of  the  court,  suggested  the  question 
whether  the  Legislature  can  delegate  to  the 
Governor  the  power  to  appoint  a  legal  hol- 
iday. We  have  not  felt  at  liberty  to  decide 
or  discuss  a  question  of  such  serious  import 
when  it  has  not  been  presented  or  discussed 
by  any  party  to  the  proceeding.  For  the 
purpose  of  this  decision,  we  assume  that  the 
Governor  has  the  power  to  make  the  appoint- 
ment and  our  conclusion  Is  that  the  judg- 
ment of  the  superior  court  Is  void. 

The  prisoner  Is  remanded  to  the  custody 
of  the  sheriff  to  await  the  further  action 
of  the  superior  court  upon  the  verdict  of  the 
Jury. 

We  concur:  ANGBLLOTTI,  J.;  LORI- 
GAN,  J.;  SHAW,  J.;  McFABLAND,  J. 
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RILEY  et  al  v.  NORTH  STAR  MINING  CO. 
(S.  F.  4,041.) 

(Supreme  Court  of  California.  Dec  10.  1907  * 

L  Minks  and  Minerals — Deeds — Construc- 
tion. 

A  patentee  of  a  mining  claim  executed  a 
deed  to  plaintiff's  predecessor  in  title  conveying 
all  that  portion  of  the  claim  conveyed  by  the 
government  to  the  patentee  lying  east  of  the 
west  bank  of  a  creek  and  west  of  the  east  line 
of  such  survey,  beine  all  that  portion  of  the 
ground  and  mining  claim  embraced  within  the 
patent  The  deed  also  recited  that  it  was  un- 
derstood that  it  embraced  only  that  portion  of 
the  claim  surveyed,  applied  for,  and  included  in 
the  patent  which  was  included  in  the  Ford  and 
Reilly  survey  outside  of,  etc.,  "together  with  all 
mining  right  property,  possession,  claim,  and 
demand  whatsoever  of  the  grantor  of  in  or  to 
the  premises,"  "and  every  part  and  parcel  there- 
of." Held,  that  such  deed  included  all  the  gran- 
tor's mining  right  in  the  lands  conveyed,  and 
estopped  such  grantor  and  his  successors  in 
interest  from  subsequently  claiming  extralateral 
rights  in  such  ground. 

2.  Same — Contract — Construction. 

B.  having  applied  for  a  patent  for  a  mine. 
P.  asserted  ownership  of  a  conflicting  claim. 
To  avoid  an  adverse  suit  a  contract  was  made 
by  which,  in  consideration  of  P.'s  agreement  not 
to  file  an  adverse,  B.  on  receiving  a  patent 
agreed  to  convey  part  of  the  land  to  P. :  the  con- 
tract providing  that  that  portion  of  the  ground 
embraced  within  lateral  lines  drawn  easterly 
from  the  northeast  corner  of  the  Ford  and  Reilly 
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location  and  the  northeast  corner  of  the  Stock* 
bridge  location  should  be  conveyed,  it  being  un- 
derstood that  the  agreement  embraced  only  that 
portion  of  B.'s  claim  as  surveyed  and  applied 
tor  and  which  was  included  in  the  Ford  and 
Reilly  survey  outside  and  east  of  the  actual 
lines  and  boundaries  of  that  location.  Held. 
that  such  contract  did  not  indicate  an  intention 
that  such  conveyance  should  be  of  surface  rights 
only,  and  hence  was  not  in  conflict  with  a  deed 
conveying  all  of  B.'s  interest,  including  extra 
lateral  rights  in  the  ground  described. 

3.  Deeds*— Contract— Variance. 

Where  a  deed  is  unambiguous,  it  will  govern 
the  contract  of  sale  in  so  far  as  the  two  are  in 
conflict 

J Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  16,  Deeds,  §  266.] 

4.  Evidence— Parol  Evidence— Deed. 

When  property  is  clearly  conveyed  by  deed, 
the  grantee  s  title  cannot  be  disturbed  by  extrin- 
sic evidence  indicating  that  the  grantor  did  not 
intend  to  convey  such  property. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  20,  Evidence,  §§  1719-1728.] 

Beatty,  C.  J.,  dissenting. 

In  Bank.  Appeal  from  Superior  Court,  City 
and  County  of  San  Francisco;  Frank  J.  Mu- 
rasky,  Judge. 

Action  by  George  E.  Riley  and  another 
against  North  Star  Mining  Company.  From 
a  judgment  for  defendant,  plaintiffs  appeal. 
Reversed  and  remanded. 

The  following  is  the  opinion  In  department 
of  McFARLAND,  J.,  with  whom  HENSHAW 
and  LORIGAN,  JJ.,  concurred. 

"This  action  was  brought  by  plaintiffs  as 
owners  of  certain  mining  ground  and  premises 
to  recover  Judgment  against  defendant  for 
the  value  of  gold-bearing  quartz  rock  alleged 
to  have  been  wrongfully  taken  by  defendant 
from  said  premises.  By  its  answer  defendant 
denied  that  it  had  wrongfully  taken  any  rock 
from  said  premises;  admitted  that  it  had  tak- 
en rock,  which  it  avers  was  of  no  value,  from 
beneath  the  surface  of  plaintiffs'  mining 
ground;  but  avers  that  the  rock  so  taken  was 
from  a  lode  or  vein  of  quartz,  the  apex  of 
which  was  within  the  surface  ground  of  the 
adjoining  mining  claim  of  defendant,  and 
which  in  its  downward  course  dipped  lateral- 
ly under  plaintiffs'  ground,  and  that  defend 
ant  had  the  right  to  follow  said  vein  under 
the  surface  of  plaintiffs*  ground  and  extract 
rock  therefrom.  The  case  was  submitted  up- 
on a  stipulated  statement  of  facts.  The  court 
held  that  upon  the  agreed  facts  the  defend- 
ant had  the  right  to  do  the  acts  complained 
of,  because  the  rock  taken  was  from  a  lode 
under  the  surface  of  plaintiffs'  ground  which 
had  its  apex  In  an  adjoining  mining  claim  of 
defendant  and  dipped  laterally  under  plain- 
tiffs' ground.  Upon  this  theory  objections 
were  sustained  to  evidence  offered  by  plain- 
tiffs to  show  the  value  of  the  rock  taken  by 
defendant.  A  nonsuit  was  granted,  and  judg- 
ment rendered  for  defendant.  From  this 
judgment  the  plaintiffs  appeal. 

"The  stipulated  facts  material  to  the  deter- 
mination of  this  appeal  are  those  hereinafter 
stated.  On  April  12, 1876,  the  government  of 
the  United  States  Issued  Its  patent  to  James 


K.  Byrne  for  what  was  known  and  designat- 
ed In  the  patent  as  the  'Massachusetts  Hill 
Quartz  Mine,'  situated  In  Grass  Valley  mining 
district,  Nevada  county,  Cal.  The  patent  de- 
scribes certain  surface  ground  containing 
about  50  acres  as  designated  in  the  official 
survey,  which  accompanied  the  application 
for  the  patent  of  said  mine ;  also  '2,138.4  lin- 
ear feet  of  the  said  Massachusetts  Hill  quartz 
mine,  vein,  lode,  ledge,  or  deposit  for  the 
length  hereinbefore  described  throughout  its 
entire  depth,  although  it  may  enter  the  land 
adjoining' ;  and  also  any  other  veins,  etc., 
throughout  their  entire  depth,  the  tops  or 
apexes  of  which  lie  within  the  exterior  lines 
of  the  said  survey  within  the  end  lines.  The 
Massachusetts  Hill  quartz  mine  was  a  con- 
solidation of  several  smaller  claims  which 
had  been  located  before  Congress  had  passed 
any  statute  concerning  mining  claims  or  pat- 
ents. One  of  the  consolidated  claims  was 
known  as  the  'Ford  and  Reilly'  and  another 
the  'Stockbrldge.'  On  September  23,  1878, 
James  K.  Byrne,  as  party  of  the  first  part, 
conveyed  by  deed  to  James  P.  Pollard  and 
others  a  part  of  the  said  Massachusetts  Hill 
quartz  mine.  The  descriptive  words  of  the 
property  conveyed  are  as  follows:  'All  and 
singular  that  certain  portion  of  the  Massachu- 
setts Hill  mine  and  mining  claim  conveyed  by 
the  government  of  the  United  States  to  the 
said  party  of  the  first  part  by  the  patent, 
dated  April  12, 1876,  and  as  shown  by  the  sur- 
vey and  plat  thereof  contained  and  set  out  In 
said  patent,  which  is  contained  and  Included 
within  the  following  lines  and  boundaries, 
and  which  is  described  as  follows,  to  wit:  All 
that  portion  of  said  Massachusetts  mining 
claim  which  lies  east  of  the  west  bank  of 
Wolf  creek  and  west  of  the  east  line  of  said 
survey,  being  all  that  portion  of  said  ground 
and  mining  claim  embraced  within  said  pat- 
ent, and  the  survey  upon  which  the  same  Is 
founded,  which  lies  outside  of,  or  easterly 
from,  that  part  of  said  Massachusetts  Hill 
mine,  known  as  the  "Ford  and  Reilly  loca- 
tion," as  the  same  was  located  and  claimed 
as  "square  claim,"  •  *  *  It  being  distinct- 
ly understood  that  this  conveyance  embraces 
only  that  portion  of  the  said  Massachusetts 
Hill  mine,  as  surveyed,  applied  for,  and  in- 
cluded in  said  patent,  which  was  included  In 
the  "Ford  and  Reilly"  survey  outside  of  and 
easterly  from  the  actual  lines  and  boundaries 
of  the  "Ford  and  Reilly"  square  location,  and 
shall  not  be  so  construed  as  to  include  any 
portion  of  the  said  Massachusetts  Hill  mine, 
so  patented,  which  was  heretofore  known  as 
the  "Stockbrldge  location."  *  *  *  Together 
with  all  and  singular  the  tenements,  heredita- 
ments, and  appurtenances  thereunto  belong- 
ing, or  In  anywise  appertaining,  and  the  rever- 
sion and  reversions,  remainder  and  remain- 
ders, rents,  issues,  and  profits  thereof,  also 
all  the  estate,  right,  title,  Interest,  mining 
right,  property,  possession,  claim,  and  demand 
whatsoever,  as  well  In  law  as  in  equity,  of  the 
said  party  of  the  first  part,  or  In  or  to  the 
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said  premises,  and  every  part  and  parcel 
thereof,  with  the  appurtenances.'  The  land 
conveyed  was  a  small  strip,  less  than  an  acre. 
The  words  'mining  right*  were  not  part  of  the 
printed  form  of  deed  used,  but  were  written 
there  by  the  grantor  Byrne.  Plaintiff  after- 
wards became  the  successor  In  Interest  of  said 
Pollard  and  others  to  the  property  conveyed 
by  said  deed,  and  defendant  became  the  suc- 
cessor of  Byrne  in  all  of  the  Massachusetts 
mine  not  conveyed  by  said  deed;  and  while 
the  ownership  of  the  two  pieces  of  property 
was  thus  respectively  in  said  parties,  the  de- 
fendant, through  underground  works,  follow- 
ed the  Massachusetts  Hill  mine  vein  under 
the  surface  of  the  ground  described  in  the 
said  deed  from  Byrne,  and  took  rock  there- 
from under  the  surface  of  the  ground,  and 
for  the  rock  so  taken  this  action  Is  brought 
Defendant  contends  that  it  had  the  right  to 
work  the  Massachusetts  Hill  vein  where  It 
lay  beneath  the  surface  of  the  land  conveyed 
by  Byrne  to  Pollard  and  others;  and  plaintiff 
contends  that  the  deed  from  Byrne  conveyed 
all  of  the  rock  beneath  the  surface  of  the  con- 
veyed land.  In  our  opinion,  the  contention  of 
plaintiffs  must  be  sustained. 

"A  good  deal  of  respondent's  brief  is  devot- 
ed to  the  discussion  and  elucidation  of  the 
principle  in  mining  law  and  property  that  the 
owner  of  a  quartz  lode  which  has  Its  apex  In 
the  surface  grant  has  the  right  to  follow  and 
take  rock  from  such  lode  wherever  It  goes 
In  Its  downward  course,  though  it  dips  and 
extends  beyond  his  Bide  lines.  This  principle 
must,  of  course,  be  accepted  as  beyond  con- 
troversy. There  Is  also  considerable  argu- 
ment In  confutation  of  appellants'  position 
that  the  Massachusetts  Hill  mine  is  a  con- 
solidation of  a  number  of  'square'  locations, 
without  extralateral  rights.  We  will  assume 
for  the  purposes  of  this  decision  that  this 
contention  of  appellants  is  not  maintainable, 
and  that,  under  the  United  States  patent  to 
Byrne,  all  ordinary  extralateral  rights  at- 
tached to  the  Massachusetts  mine,  and  that 
the  Massachusetts  Hill  lode  had  Its  apex  in 
the  surface  not  conveyed  by  the  deed,  and 
dipped  easterly  to  the  east  side  line  of  the 
Massachusetts  surface  ground.  But,  In  the 
first  place,  it  can  hardly  be  said  that  the  ques- 
tion of  extralateral  rights  arises  in  this  case, 
because  there  is  no  question  here  as  to  any 
lights  existing  outside  of  the  Massachusetts 
Hill  side  lines,  all  rights  involved  being  with- 
in those  lines.  Respondent  seems  to  assume 
that  the  deed  to  Byrne  of  a  part  of  the  mine 
created  new  extralateral  rights  between  the 
land  conveyed  and  that  not  conveyed;  but, 
assuming  this  to  be  so,  the  question  is  not 
what  Is  the  mining  law  as  to  extralateral 
rights,  but  what  part  of  the  Massachusetts 
mine  was  conveyed  by  the  deed?  There  is 
nothing  about  the  ownership  of  that  part  of 
a  quartz  lode  which  lies  at  a  considerable  dis- 
tance below  the  surface  and  departs  from  the 
perpendicular  more  sacred  than  the  owner- 
ship of  that  part  of  It  which  lies  near  or  at 
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the  surface.  Neither  Is  Inalienable.  Under 
the  patent  Byrne  owned  all  the  surface  of 
the  Massachusetts  mine  as  surveyed,  and  all 
the  Massachusetts  Hill  lode  which  was  within 
the  surface  between  the  apex  and  the  east 
line  of  the  surface  ground,  and  he  could  have 
conveyed  any  part  of  that  property.  He  could 
have  conveyed  the  deeper  part  of  the  lode 
without  conveying  any  surface  ground;  he 
could  have  conveyed  part  of  the  surface 
ground  reserving  all  of  the  lode  which  was 
under  it;  and  If  he  had  simply  conveyed  sur- 
face ground  without  either  mentioning  or  re- 
serving rights  under  It,  then  there  might  have 
been  a  debatable  question  as  to  what  a  mere 
conveyance  of  surface  ground  conveyed.  The 
conveyance,  however,  which  he  did  make,  was 
different  from  any  above  supposed,  and  the 
rights  of  the  parties  to  this  action  depend  en- 
tirely upon  the  meaning  and  effect  of  that 
conveyance. 

"What,  then,  did  the  deed  from  Byrne  to 
Pollard  and  others  convey?  It  Is  to  be  no- 
ticed that  there  is  no  reservation  on  the  face 
of  the  deed  itself  of  any  part  of  or  rights  in 
the  property  described  as  conveyed.  There 
passed  therefore  to  the  grantees  all  property 
Included  in  the  descriptive  language  of  the 
conveyance.  That  language  Is  hereinbefore 
given  in  full,  and  we  need  only  here  refer  to 
the  most  material  parts  of  it  It  conveys 
'all  and  singular  that  portion  of  the  Massa- 
chusetts Hill  mine  and  milling  claim  con- 
veyed by  the  government  of  the  United 
States  to  said  party  of  the  first  part  by  the 
patent  dated  April  12,  1870,'  and  'all  that 
portion  of  said  Massachusetts  mining  claim 
which  lies  east  of  the  west  bank  of  Wolf 
creek  and  west  of  the  east  line  of  said  sur- 
vey, being  all  that  portion  of  said  ground 
and  mining  claim  embraced  within  said  pat- 
ent*;  and  it  also  contains  this  passage,  it 
being  distinctly  understood  that  this  convey- 
ance embraces  only  that  portion  of  the  said 
Massachusetts  Hill  mine,  as  surveyed,  ap- 
plied for,  and  Included  In  said  patent,  which 
was  included  in  the  "Ford  and  Rellly"  sur- 
vey outside  of,*  etc.,  together  with  all  min- 
ing right,  property,  possession,  claim,  and  de- 
mand whatsoever  'of  the  said  party  of  the 
first  part,  of  in  or  to  the  said  premises,  and 
every  part  and  parcel  thereof.'  Now,  what 
was  the  'Massachusetts  Hill  mine  and  min- 
ing claim'  conveyed  by  the  government  of 
the  United  States  to  the  said  party  of  the 
first  part  by  the  patent  dated  April  12,  1876? 
It  Included,  as  described  in  the  patent,  'the 
Massachusetts  Hill  quartz  mine'  with  certain 
described  surface  ground,  and  2,138.4  linear 
feet  of  the  said  Massachusetts  'mine,  vein, 
lode,  ledge,  or  deposit'  Therefore,  when 
Byrne  conveyed  to  Pollard  and  others  'all 
that  part  of  the  Massachusetts  Hill  mining 
claim  which  lies  east  of  the  west  line  of 
Wolf  creek,  west  of  the  east  line  of  said  sur- 
vey,' etc.,  together  with  all  'the  mining  right 
property,  claim,  and  demand  of  the  party  of 
the  first  part,  of,  in  or  to  the  said  premises, 
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and  every  part  and  parcel  thereof,  with  the 
appurtenances;'  he  clearly  conveyed  to  the 
grantees  all  the  property  and  right  of  every 
kind  -which  he  had  In  that  part  of  the  mine 
lying  between  the  west  hank  of  Wolf  creek 
and  the  east  line  of  the  surface  ground.  A 
part  of  that  portion  of  the  mine  lying  east 
of  the  west  bank  of  Wolf  creek  was  that  part 
of  the  Massachusetts  Hill  quartz  lode  which 
was  within  that  boundary,  and  It  was  con- 
veyed as  completely  as  a  deed  of  the  whole 
Massachusetts  Hill  lode  mine  would  have 
conveyed  all  the  said  mine.  There  was  no 
language  of  reservation;  and  the  words  em- 
ployed Included  every  kind  of  property  and 
right  which  the  grantor  had  In  that  part  oi 
the  mine  mentioned.  We  do  not  attach  quite 
as  much  Importance  to  the  words  'mining 
right*  as  is  given  it  by  appellants,  for  the 
previous  language  of  the  deed  would  have 
been  clearly  sufficient  to  include  all  the  gran- 
tor's mining  right  In  the  land  conveyed  with- 
out the  subsequent  express  use  of  those 
words.  However,  those  words  are  In  entire 
accord  with  the  previous  language,  and,  al- 
though not  necessary,  may  be  considered  as 
having  some  significance  as  further  assur- 
ances' of  the  thing  granted.  After  a  convey- 
ance of  all  that  part  of  the  Massachusetts 
mine  lying  east  of  the  line  mentioned,  togeth- 
er with  all  of  the  grantor's  "mining  right' 
therein,  there  was  surely  nothing  left  to  the 
grantor  of  that  part  of  said  mine.  Of  course, 
the  previous  language  In  a  deed  might  be 
such  as  to  limit  the  subsequent  use  of  the 
words  'mining  righf ;  but  there  was  no  lan- 
guage used  In  the  deed  here  in  question  sug- 
gesting such  limitation. 

"Respondent  contends  that  the  deed  should 
be  construed  In  the  light  of  certain  facts  and 
a  certain  preliminary  contract  between  Byrne 
and  the  said  Pollard.  Those  facts  and  that 
contract  were  as  folows:  After  Byrne  had 
made  his  application  for  a  United  States  pat- 
ent for  the  Massachusetts  Hill  mine  said  Pol- 
lard asserted  the  ownership  of  a  mining 
claim  called  the  'Norwich,'  which  conflicted 
with  a  part  of  the  Massachusetts  claim  as 
surveyed.  Thereafter,  to  avoid  the  necessity 
of  an  adverse  suit,  a  written  agreement  was 
entered  into  between  Byrne  and  Pollard,  by 
which  Pollard  agreed  not  to  file  an  adverse 
claim,  and  Byrne  agreed  that  after  he  had 
received  a  patent  for  the  Massachusetts  Hill 
mine  he  would  convey  a  certain  part  thereof 
to  Pollard.  Respondent  contends  that  by  this 
contract  Byrne  was  to  convey  only  a  part  of 
the  surface  of  the  Massachusetts  Hill  mine, 
and  was  not  to  convey  any  part  of  the  Mas- 
sachusetts Hill  lode  lying  under  such  surface, 
and  that,  therefore,  the  subsequent  deed, 
whatever  its  language,  Is  to  be  construed  as 
not  conveying  any  part  of  the  Massachusetts 
Hill  mine  except  such  surface.  But,  In  the 
first  place,  the  said  contract  is  by  no  means 
certain  as  to  the  precise  property  Byrne  was 
to  convey.   It  clearly  contains  no  reserva- 


tion of  any  underground  rights.  By  the  con- 
tract Byrne  agreed  to  convey  to  Pollard  'that 
portion  of  said  ground  embraced  within  lat- 
eral lines  drawn  easterly  from  the  north- 
east corner  of  the  "Ford  and  Rellly  location" 
and  the  northeast  corner  of  the  "Stockbrldge 
location,"  respectively;  it  being  distinctly  un- 
derstood that  this  agreement  embraces  only 
that  portion  of  the  said  Massachusetts  Hill 
mine  as  surveyed  and  applied  for,  which  was 
included  In  the  "Ford  and  Rellly"  survey, 
outside  of  and  easterly  from  the  actual  Hues 
and  boundaries  of  the  "Ford  and  Rellly 
square  location.*"  It  thus  refers  to  a  part 
of  the  Massachusetts  Hill  mine  as  well  as  to 
the  surface  ground.  Moreover,  It  may  have 
been  understood  at  that  time  that  as  the 
Ford  and  Rellly  was  a  'square'  claim  a  con- 
veyance of  surface  ground  Included  all  be- 
neath it  At  all  events  there  was  no  abso- 
lute inconsistency  between  the  contract  and 
the  deed  which  was  afterwards  executed. 
Moreover,  If  there  had  been  any  such  incon- 
sistency, the  deed  would  prevail.  In  con- 
struing a  written  Instrument,  it  is  permis- 
sible to  consider  preceding  facts  and  sur- 
rounding circumstances  only  when  the  Instru- 
ment Is  itself  ambiguous  and  uncertain. 
Where,  as  In  the  case  at  bar,  the  language 
used  in  the  instrument  In  question  Is  clear 
and  certain,  such  language  must  govern. 
When  property  is  clearly  granted  by  a  deed, 
the  title  of  the  grantee  cannot  be  disturbed 
by  extrinsic  evidence  tending  to  show  that  the 
grantor  did  not  Intend  to  convey  such  prop- 
erty. Of  course,  In  a  proper  case  and  by  a 
proper  proceeding,  a  deed  may  be  reformed 
or  declared  void  on  account  of  mistake  or 
fraud;  but  there  Is  no  such  issue  in  the  case 
at  bar. 

"Counsel  on  each  side  have  cited  a  number 
of  authorities,  but  we  do  not  deem  It  neces- 
sary to  notice  them  at  length,  for  they  are 
not  determinative  of  the  question  here  In- 
volved, and  deal  with  facts  different  from 
those  of  the  case  at  bar.  However,  the  views 
hereinabove  expressed  were  substantially  de- 
clared In  the  case  of  Central  Eureka  Co.  v. 
B.  Central  Eureka  Co.,  146  Cal.  156,  79  Pac. 
834,  9  L.  R.  A.  (N.  S.)  940.  The  question 
there  was  whether  a  conveyance  of  ground 
by  metes  and  bounds  carried  a  part  of  the 
Summit  quarts  mining  lode,  which  dipped 
under  It,  and  the  court  held  that  it  did  not. 
But  the  court  said:  'unquestionably  It  would 
have  been  conveyed  by  any  instrument  pur- 
porting to  grant  the  Summit  quartz  mining 
claim,  or  the  Summit  quartz  mining  ground, 
for  It  was  part  and  parcel  thereof.'  Our 
conclusion  Is  that  the  court  below  erred  In 
sustaining  objections  to  evidence  offered  by 
appellants  to  show  the  value  of  the  rock 
taken  from  the  mining  ground  by  respondent, 
and  In  granting  a  nonsuit  and  rendering  judg- 
ment for  respondent  Upon  the  agreed  state- 
ment of  facts,  If  the  rock  taken  by  respond- 
ent from  appellants'  land  was  of  any  pecun- 
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iary  value  as  gold-bearing  quartz,  then  ap- 
pellants were  entitled  to  Judgment  for  such 
value. 

"The  judgment  appealed  from  Is  reversed 
and  the  cause  remanded,  for  further  proceed- 
ings In  accordance  with  this  opinion." 

Crittenden  Thornton  and  John  P.  Rlley,  for 
appellants.  LIndley  &  Eickhoff,  for  respond- 
ent 

PER  CURIAM.  After  a  reconsideration  of 
this  case  in  bank  we  are  satisfied  with  the 
conclusion  reached  and  the  opinion  delivered 
in  department;  and  for  the  reasons  given  in 
said  opinion  the  judgment  appealed  from  is 
reversed,  and  the  cause  remanded,  for  furth- 
er proceedings  as  directed  in  said  opinion. 

BEATTT,  O.  J.  I  dissent.  The  construc- 
tion given  to  the  conveyance  under  which  the 
appellants  claim  can  be  upheld  only  by  disre- 
garding the  radical  difference  between  the 
relation  of  a  mining  claim  to  Its  surface  de- 
scription, and  that  which  is  included  In  the 
surface  description  of  other  lands.  As  to 
lands  generally,  a  conveyance  includes  every- 
thing above  and  below  the  surface  of  the 
earth  within  vertical  planes  conforming  to 
the  surface  lines,  but  this  is  not  true  of  min- 
ing claims.  The  patent  from  the  United 
States  does  not  transfer  to  the  patentee  every- 
thing within  the  vertical  planes  extended 
downwardly  through  his  end  and  side  lines, 
and  it  does  transfer  things  outside  of  such 
planes;  viz.,  all  parts  of  veins  having  their 
apices  within  his  surface  lines,  though  in 
their  descent  they  are  carried  by  their  dip 
beyond  the  planes  of  his  side  lines.  This  Is 
the  effect  of  a  patent  for  the  entire  claim; 
and  when  the  patentee  conveys  a  part  of 
that  chilm  described  by  surface  lines,  the  nec- 
essary Implication  is  that  he  reserves  all  that 
is  embraced  within  the  lines  of  that  portion 
of  the  surface  claim  not  conveyed,  including 
the  extralateral  dip  of  all  veins  having  their 
apices  within  the  lines  of  the  part  so  reserv- 
ed. To  give  a  deed  for  a  part  of  a  mining 
claim  any  other  construction  Is  to  defeat  the 
Intention  of  the  parties  99  times  in  100,  and 
the  circumstances  under  which  the  deed  in 
question  here  was  given  afford  ample  proof 
that  In  this  case  a  construction  is  given  to 
the  deed  which  neither  grantor  nor  grantee 
Intended. 


0  Cal.  App.  740 

PEOPLE  v.  BOWMAN.   (Cr.  62.) 

(Court  of  Appeal.  Second  District,  California. 
Nov.  9,  1907.) 

1.  Rape— Assault  with  Intent  to  Rape- 
Evidence. 

Evidence  of  force  and  violence  accompany- 
ing an  assault  held  sufficient  to  sustain  a  con- 
viction of  assault  with  intent  to  rape. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Rape,  §§  78-82.] 

2.  Same— Intent— Question  for  Jury. 

Where  an  assault  on  prosecutrix  was  clear- 
ly proved,  coupled  with  acts  indicating  a  pur- 


pose to  commit  rape,  whether  such  was  defend- 
ant's intent  was  for  the  jury,  though  he  aban- 
doned his  design  and  fled  without  accomplishing 
such  purpose. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Rape,  §  87.J 

Appeal  from  Superior  Court,  San  Bernar- 
dino County ;  F.  E.  Densmore,  Judge. 

Cornelius  Bowman  was  convicted  of  as- 
sault with  intent  to  rape,  and  he  appeals. 
Affirmed. 

Henry  M.  Willis,  for  appellant  U.  S.  Webb, 
Atty.  Gen.,  and  George  Beebe,  Deputy  Atty. 
Gen.,  for  the  People. 

SHAW,  J.  The  defendant  was  convicted 
of  the  crime  of  assault  with  intent  to  commit 
rape,  and  appeals  from  the  judgment  and  an 
order  denying  his  motion  for  a  new  trial. 

Appellant  urges  a  reversal  upon  the  ground 
that  the  verdict  is  not  supported  by  the  evi- 
dence. The  only  testimony  disclosed  by  the 
record  is  that  of  the  prosecuting  witness  and 
her  husband,  and  the  sole  question  presented 
for  consideration  Is  whether  or  not  this  un- 
contradicted evidence  is  sufficient  to  estab- 
lish a  prima  facie  case  of  the  crime  charged 
against  the  defendant  No  good  purpose  can 
be  subserved  by  any  extended  reference  to 
the  evidence.  The  prosecuting  witness  lived 
with  her  husband  In  a  tenthouse  consisting 
of  two  rooms.  The  defendant  entered  the 
same  In  the  nighttime  while  both  husband 
and  wife  were  asleep.  We  may  concede  thai 
he  entered  the  room  where  the  prosecuting 
witness  was  sleeping  with  her  husband  for 
the  purpose  of  feloniously  obtaining  money. 
He  was  unable  to  obtain  it,  and  it  appears 
that  he  then  formed  the  desigu  to  commit  the 
crime  with  which  he  is  charged.  The  un- 
contradicted evidence  shows  that  in  response 
to  the  defendant's  demand  for  money  the  bus 
band  informed  him  that  they  had  only  10  or 
15  cents  in  the  house,  which  was  in  a  purse 
under  his  wife's  pillow;  that  when  she  at- 
tempted to  raise  up  to  get  it  he  placed  his 
hand  upon  her  throat,  pushed  her  down  upon 
the  pillow,  and  said  he  didn't  want  It.  He 
bad  a  revolver  which  he  thrust  In  the  faces 
of  both  husband  and  wife,  accompanying  the 
exhibition  with  threats  to  kill  them  if  they 
did  not  lie  down  and  keep  in  place  a  blanket 
which  he  had  thrown  over  their  faces;  that 
while  thus  intimidating  them  he  clearly  stat- 
ed in  the  vilest  language  his  purpose  to  have 
sexual  Intercourse  with  the  wife,  threw  the 
bed  covering  from  her  body,  and,  notwith- 
standing her  resistance,  disarranged  her 
nightdress,  and  repeatedly  placed  his  hand 
upon  her  person ;  that  the  husband  made  bis 
escape  by  Jumping  through  a  window,  where- 
upon defendant  abandoned  his  design  and 
fled  from  the  house.  We  cannot  agree  with 
counsel's  contention  that  the  evidence  is 
wanting  in  proof  that  force  and  violence  ac- 
companied the  attack.  It  would  be  difficult 
to  conceive  of  an  assault  attended  by  force 
and  violence  of  a  greater  degree  than  Is  dis- 
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closed  by  the  evidence  under  consideration. 

The  assault  being  clearly  proven,  the  In- 
tent with  which  It  was  committed  becomes 
the  vital  element  in  ascertaining  the  nature 
of  the  offense,  and  the  determination  of  this 
from  all  the  circumstances  and  acts  of  the 
defendant  is  the  peculiar  province  of  the 
jury.  "In  such  a  case  the  intent  is  to  be  de- 
termined by  and  from  the  acts  committed, 
and  it  is  not  for  the  judge,  but  for  the  jury, 
to  say  what  particular  intent  follows  from 
those  acts."  People  v.  Barker,  137  Cal.  557, 
70  Pac  617.  And  In  People  v.  Johnson,  131 
Cal.  511,  63  Pac.  842,  the  court  in  a  similar 
case  says :  "As  he  did  not  have  sexual  inter- 
course with  her,  but  did  assault  her,  the 
question  as  to  his  Intent  was  to  be  deter- 
mined by  all  the  circumstances  and  by  the 
acts  of  defendant"  To  the  same  effect  is 
People  v.  Webster,  111  Cal.  382,  43  Pac.  1114. 
Every  act  and  circumstance  surrounding  the 
transaction  Is  inconsistent  with  any  Inference 
other  than  an  intent  on  the  part  of  the  de- 
fendant to  use  such  force  and  violence  as  he 
might  deem  necessary  to  the  accomplishment 
of  his  expressed  purpose.  The  fact  that  he 
abandoned  the  undertaking  when  the  hus- 
band escaped  from  his  perilous  position  In  no 
wise  affects  the  case.  People  v.  Stewart,  97 
Cal.  240,  32  Pac.  8.  We  have  carefully  read 
and  considered  the  cases  cited  in  appellant's 
brief,  all  of  which,  however,  are  readily  dis- 
tinguished from  the  case  at  bar. 

Judgment  and  order  affirmed. 

We  concur:  ALLEN,  P.  J. ;  TAGGART,  J, 
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Ex  parte  JOHNSON.    (Cr.  6».) 

(Court  of  Appeal,  Second  District,  California. 
Nov.  2,  1907.) 

1.  Information  —  Complaint  —  Constbuc- 
tion — Duplicity. 

A  city  ordinance  made  it  unlawful  for  any 
person  "to  keep  a  saloon,  bar,"  etc,  "where  any 
wine  or  intoxicating  drinks  were  manufactured, 
sold,  dispensed,  or  given  away,  or  to  manufac- 
ture, sell,  dispense,  or  give  away  any  such 
wine"  etc.,  without  first  obtaining  a  license  there- 
for. Held,  that  a  complaint  charging  that  de- 
fendant did  "unlawfully  keep  a  saloon,  bar,  etc., 
where  liquors  were  then  and  there  sold,"  and 
"did  then  and  there  sell,  dispense,  etc.,  malt 
beer,  without  first  obtaining  a  license  therefor," 
stated  but  a  single  offense,  and  was  therefore 
not  objectionable  for  duplicity,  under  the  rule 
that  where  a  statute  enumerates  a  series  of 
acta,  either  of  which  separately  or  all  together 
may  constitute  an  otfense,  all  of  such  acts  may 
be  charged  in  a  single  count,  because  though 
each  act  may  by  itself  constitute  the  offense,  all 
of  them  together  likewise  constitute  but  one 
and  the  same  offense. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  §  341.] 

2.  Habeas  Cobpus  —  Scope  of  Remedy  — . 
Questions  Involved. 

While  the  inquiry  on  habeas  corpus  may 
extend  to  the  question  whether  the  complaint  or 
information  charges  an  offense  known  to  the  law, 
the  objection  that  it  is  duplicitous  will  only  be 
considered  on  appeal,  and  is  not  a  ground  for 
habeas  corpus. 

fEd.  Note.— For  cases  in  noint,  see  Cent.  Dig. 
vol.  25,  Habeas  Corpus,  g  25.] 
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3.  Same. 

Where  the  facts  alleged  In  a  criminal  com- 
plaint state  an  offense,  the  writ  of  habeas  cor- 
pus is  unavailable  regardless  of  how  defectively 
or  inartificially  the  facts  are  alleged. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Habeas  Corpus,  8  25.] 

4.  Same— Cbiminal  Sentence— Fine  and  Im- 
pbisonment— Void  Pobtion  of  Judgment 
Separable. 

A  city  ordinance  prohibited  the  sale  of  liq- 
uors without  a  license,  and  provided  a  penalty 
of  fine  or  imprisonment,  or  both.  The  minimum 
fine  was  $25,  and  the  maximum  $800.  The 
maximum  imprisonment  was  150  days.  A  judg- 
ment directed  that  petitioner  be  imprisoned  for 
30  days  in  the  county  jail  and  pay  a  fine  of 
$240,  and  if  the  fine  be  not  paid  on  or  before 
the  termination  of  the  30  days,  defendant  should 
be  imprisoned  in  the  city  jail  until  the  fine 
should  be  satisfied,  at  the  rate  of  one  day's  im- 
prisonment for  every  $2  of  fine,  etc.  Held,  that 
the  portion  of  the  judgment  imposing  the  im- 
prisonment for  nonpayment  of  the  fine,  if  void, 
was  separable,  so  that  defendant  was  not  enti- 
tled to  his  discharge  on  habeas  corpus  while  the 
portion  of  the  judgment  prescribing  imprison- 
ment as  a  punishment  was  still  in  force. 

5.  Criminal  Law— Imprisonment— Place. 

Where  a  judgment  directed  that  petitioner 
be  imprisoned  for  30  days  in  the  city  jail,  a 
return  showing  that  by  arrangement  between 
the  city  and  county,  the  latter  had  leased  cer- 
tain cells  of  the  misdemeanor  room  of  the  county 
jail  to  be  used  as  a  city  jail,  and  that  the  pris- 
oner was  confined  in  one  of  such  cells,  suffi- 
ciently showed  that  he  waa  confined  in  accord- 
ance with  the  sentence. 

6.  Municipal  Corporations  —  Classifica- 
tion Act— Application. 

The  municipal  corporations  classification 
act  (St.  1883,  p.  24,  c.  17,  $  2)  prescribes  a  gen- 
eral method  for  the  classification  of  cities  ac- 
cording to  the  United  States  census,  and  section 
3  as  amended  (St.  1809,  p.  141,  c.  102)  provides 
how  municipalities  may  cause  an  enumeration 
of  the  inhabitants  to  be  taken  for  the  purpose 
of  an  immediate  reorganization  as  a  municipal- 
ity of  a  higher  or  lower  class,  pursuant  to  an 
election  to  reorganize  in  such  other  class  under 
the  general  municipal  corporation  act,  declar- 
ing that  thereupon  such  proceedings  shall  be 
had  and  an  election  held  as  provided  in  the  gen- 
eral law  for  the  reorganization,  incorporation, 
and  government  of  municipalities.  Held,  that 
the  proceedings  specified  in  section  3  were  only 
to  be  employed  in  the  particular  instances  there- 
in specified,  and  that  such  classification  act  waa 
not  restricted  in  its  application  to  cities  and 
towns  organized  under  the  general  law,  but  was 
applicable  as  well  to  those  organized  under  free- 
holders' charters. 

7.  Justices  of  the  Peace— Justices  in  Ci- 
ties—Constitutional Provisions. 

Const  art.  11,  §  8%,  providing  that  It  shall 
be  competent  in  all  freeholders'  charters  to  pro- 
vide for  the  constitution,  regulation,  govern- 
ment, and  jurisdiction  of  police  courts,  etc.,  did 
not  indicate  an  intention  to  interfere  with  the 
legislative  power  to  provide  for  a  justice  of  the 
peace  for  cities  and  towns  governed  according 
to  such  charters. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  31,  Justices  of  the  Peace,  §  2.] 

8.  Same— Classification. 

Justices'  courts  may  be  properly  establish- 
ed in  cities  operating  under  freeholders'  char- 
ters in  accordance  with  the  classification  speci- 
fied by  Code  Civ.  Proc.  5  103. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig 
vol.  31,  Justices  of  the  Peace,  §  2.] 

Application  of  Peter  Johnson  for  writ  of 
habeas  corpus.   Writ  denied. 
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L.  E.  Dadmun,  for  petitioner.  J.  W.  Puter- 
baugh,  for  respondent 

TAGGART,  J.  This  Is  an  application  for 
a  writ  of  habeas  corpus.  Petitioner  Is  de- 
tained In  the  county  jail  of  San  Diego  county 
under  a  commitment  Issued  in  execution  of  a 
judgment  of  the  city  justice  of  the  peace  of 
the  city  of  San  Diego.  Petitioner  was  found 
guilty  of  violating  the  liquor  license  ordi- 
nance of  that  city  (No.  2,341),  making  it  un- 
lawful for  any  person  "to  keep  a  saloon, 
bar,"  etc.,  "where  any  wine  *  *  *  or  any 
Intoxicating  drinks  are  manufactured,  sold, 
dispensed,  or  given  away,  or  to  manufacture, 
sell,  dispense,  or  give  away  any  such  wine," 
etc.,  "without  first  having  obtained  a  license 
therefor,  as  provided  In  this  ordinance,"  etc. 
The  complaint  upon  which  the  conviction  was 
had  charges  that  the  petitioner  did  "unlaw- 
fully, then  and  there,  keep  a  saloon,  bar," 
etc.,  "where  *  *  *  liquors  were  then  and 
there  sold,"  etc.,  "and  did  then  and  there 
sell,  dispense,"  etc.,  "to  wit,  malt  beer,  with- 
out first  obtaining  a  license  therefor,"  etc. 
Petitioner  contends  that  the  complaint  states 
two  distinct  offenses,  and  that  a  general  ver- 
dict on  such  a  complaint  is  void. 

If  the  authorities  from  other  jurisdictions 
cited  by  appellant  to  support  his  contention 
hold  as  claimed,  they  do  not  declare  the  rule 
in  tbls  state.  Compare  State  v.  Pierce,  136 
Mo.  34,  37  S.  W.  815,  with  People  v.  Ellen- 
wood,  119  Cal.  166,  51  Pac.  553.  The  selling 
of  malt  beer  was  but  incidental  to  the  keeping 
of  the  saloon  or  bar;  and  the  proof  that 
petitioner  did  then  and  there  sell,  dispense, 
and  give  away  liquors  would  be  but  one  way 
of  showing  that  liquors  were  then  and  there 
sold,  dispensed,  and  given  away.  Section 
1  of  the  ordinance,  which  is  the  section  al- 
leged to  have  been  violated,  makes  it  an  of- 
fense to  keep  a  saloon  where  liquors  are  sold. 
The  showing  that  liquors  were  sold  was  nec- 
essary to  establish  the  keeping  of  the  saloon 
in  the  manner  declared  by  that  section  to  be 
unlawful.  All  the  acts  mentioned  were  charg- 
ed In  the  conjunctive,  and  all  preceded  the 
charge  that  such  acts  were  done  without  first 
obtaining  a  license  therefor.  But  one  of- 
fense, therefore,  was  charged,  and  the  com- 
plaint was  good  even  against  a  demurrer  for 
duplicity  or  misjoinder.  People  v.  Dole,  122 
Cal.  486,  55  Pac.  581,  68  Am.  St.  Rep.  50; 
People  v.  Eagan,  116  Cal.  287,  48  Pac.  120. 
Where  a  statute  enumerates  a  series  of 
acts,  either  of  which  separately  or  all  togeth- 
er may  constitute  the  offense,  all  of  such 
acts  may  be  charged  In  a  single  count;  for 
the  reason  that,  notwithstanding  each  act 
may,  by  Itself,  constitute  the  offense,  all  of 
them  together  do  no  more,  and  likewise  con- 
stitute but  one  and  the  same  offense.  People 
v.  Gusti,  113  Cal.  179,  45  Pac.  263;  People 
v.  Leyshon,  108  Cal.  440,  41  Pac.  480. 

If  the  complaint  were  defective  In  the  re- 
spect claimed,  this  would  be  a  matter  which 
could  only  be  considered  on  appeal,  and 
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no  relief  could  be  afforded  on  this  ground  by 
habeas  corpus.  Ex  parte  Gibson,  81  CaL 
620,  91  Am.  Dec.  546;  Ex  parte  Long,  114 
CaL  159,  45  Pac.  1057.  While  the  Inquiry  on 
habeas  corpus  may  extend  to  the  question 
whether  the  complaint  or  Information  char- 
ges an  offense  known  to  the  law,  since  this 
objection  goes  to  the  question  of  jurisdiction 
(Ex  parte  Maler,  103  Cal.  476,  37  Pac.  402,  42 
Am.  St  Rep.  129),  the  proceeding  may  not 
be  made  to  subserve  the  office  of  a  demurrer 
or  appeal;  and  If  the  facts  alleged  state  an 
offense,  no  matter  how  defectively  or  inarti- 
ficial ly  they  may  be  stated,  or  however  con- 
fused and  beclouded  they  may  be  rendered 
through  Intermingling  them  with  Immaterial 
or  unnecessary  averments,  the  writ  will  not 
lie.  Ex  parte  Williams,  121  Cal.  828,  58  Pac 
706 ;  Ex  parte  Harlan,  1  Okl.  48,  27  Pac  920. 
Misjoinder  of  offenses  in  a  complaint  or  In* 
formation  will  not  warrant  a  discbarge  on 
habeas  corpus.  15  Am.  &  Eng.  Ency.  of 
Law,  p.  175  citing  In  re  Green,  134  U.  S.  377, 
10  Sup.  Ct  586,  33  L.  Ed.  951. 

The  ordinance  violated  provides  a  penalty 
of  fine  and  Imprisonment  or  both.  For  the 
former  a  minimum  of  $25  and  a  maximum  of 
$300  are  prescribed,  and  the  maximum  impris- 
onment Is  fixed  at  150  days.  The  judgment 
Is  that  petitioner  be  imprisoned  for  thirty 
days  In  the  "City  Jail,"  and  pay  a  fine  of 
$240,  and  if  the  fine  be  not  paid  on  or  before 
the  termination  of  the  30  days'  imprisonment 
that  he  be  Imprisoned  in  the  city  jail  "until 
the  fine  be  duly  satisfied,  in  the  proportion  of 
one  day's  imprisonment  for  every  $2  of  fine, 
and  on  the  payment  of  such  portion  of  the 
fine  that  shall  not  have  been  satisfied  by  Im- 
prisonment at  the  rate  above  prescribed,  that 
the  defendant  be  discharged  from  custody." 

It  is  urged  on  the  authority  of  Ex  parte 
Wadleigh,  82  Cal.  520,  23  Pac.  190,  and  People 
v.  Hamberg,  84  Cal.  475,  24  Pac.  298,  that  the 
Judgment  is  void.  The  case  at  bar  does  not 
come  within  the  reason  or  facts  of  either  of 
those  cases.  If  we  were  to  hold  that  the 
portion  of  the  judgment  providing  that  peti- 
tioner be  imprisoned  for  nonpayment  of  fine 
were  void  (which  we  do  not),  we  could  not 
release  the  prisoner  on  this  ground,  as  that 
portion  of  the  judgment  Is  severable  from  the 
rest  The  portion  of  the  judgment  prescrib- 
ing Imprisonment  as  a  punishment  is  now  In 
force,  and  the  petitioner  cannot  now  be  dis- 
charged, whatever  may  hereafter  be  his  rights 
regarding  the  portion  relating  to  the  fine.  Ex 
parte  Mitchell,  70  Cal.  1,  11  Pac.  488.  The 
cases  construing  section  1205  of  the  Penal 
Code  are  to  be  distinguished  from  cases  in 
which  the  law  (whether  statute  or  ordinance) 
violated  provides  for  Imprisonment  in  case  of 
failure  to  pay  the  fine  where  both  fine  and 
imprisonment  are  Imposed.  The  ordinance 
here  In  question  provides  that  both  fine  and 
Imprisonment  may  be  imposed  as  a  penalty 
for  one  violation,  "and  in  the  event  that 
the  fine  imposed  hereunder  Is  not  paid  then 
(be  punished)  by  imprisonment  •   *   •  at 
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the  rate  of  one  day  for  every  two  dollars  of 
fine  so  Imposed,"  etc.  Ex  parte  Green,  94 
Cal.  387,  29  Pac.  783;  Ex  parte  Rosenheim, 
83  Cal.  388,  23  Pac.  372;  People  v.  Brown, 
113  Cal.  35,  45  Pac.  181.  The  commitment 
was  to  the  city  jail,  while  petitioner  Is  im- 
prisoned in  the  comity  Jail.  By  the  return 
to  the  writ  made  by  the  chief  of  police  of 
the  city  of  San  Diego,  It  appears  that  by  an 
arrangement  between  the  city  of  San  Diego 
and  the  county  of  San  Diego  the  latter  has 
leased  to  the  former  Ave  cells  of  the  "misde- 
meanor room"  of  the  county  Jail,  to  be  used 
as  a  city  Jail,  and  that  petitioner  was  confin- 
ed in  one  of  these  cells.  This  portion  of  the 
county  jail,  then,  to  all  Intents  and  purposes, 
is  the  city  Jail  of  the  city  of  San  Diego. 
There  is  nothing  In  the  claim  that  petitioner 
Is  not  imprisoned  in  accordance  with  the  sen- 
tence of  the  court. 

The  principal  reliance  of  petitioner,  how- 
ever, is  upon  the  contention  that  the  city  jus- 
tice court  of  the  city  of  San  Diego  before 
which  be  was  tried  has  no  legal  existence. 
The  city  of  San  Diego  is  organized  under  t 
freeholders*  charter,  ratified  by  the  Legis- 
lature, March  2,  1889.  St.  1889,  p.  643,  c.  20. 
It  has  never  availed  itself  of  the  authority 
given  it  by  the  adoption  of  section  8%  of  ar- 
tide  11  of  the  Constitution  to  create  a  police 
court.  The  city  justice  court  under  consid- 
eration depends  upon  section  103  of  the  Code 
of  Civil  Procedure  for  Its  existence,  and  the 
classification  of  cities  used  for  the  legislation 
In  this  section  is  that  provided  by  the  "Mu- 
nicipal Corporations  Classification  Act  of 
1883"  (St  1883,  p.  24,  c.  17),  as  amended  in 
1901  (St.  1901,  p.  94,  c.  80).  Under  this  clas- 
sification, if  applicable  to  It,  the  city  of  San 
Diego  is  of  the  third  class.  Pfenning's  Gen- 
eral Laws,  p.  743.  This  act,  petitioner 
claims,  has  no  application  to  cities  organized 
under  a  freeholders'  charter,  but  appertains 
only  to  those  cities  and  towns  organized  and 
Incorporated  under  the  general  municipal  cor- 
porations act  of  1883.  Hennlng's  Laws,  p. 
744.  To  sustain  this  view  he  relies  chiefly 
upon  the  language  of  section  3  of  the  classifi- 
cation act,  as  amended  in  1899  (St.  1899,  p. 
141,  c.  102),  which  provides  how  municipali- 
ties may  cause  an  enumeration  of  the  Inhab- 
itants thereof  to  be  taken  for  the  purpose  of 
an  immediate  reorganization  as  a  municipali- 
ty of  a  higher  or  lower  class.  By  this  section 
provision  is  made  for  an  election  to  reor- 
ganize In  such  higher  or  lower  class  under 
the  general  municipal  corporations  act,  "and 
thereupon  such  proceedings  shall  be  had  and 
election  held  as  provided  in  the  general  law 
for  the  reorganization,  incorporation,  and 
government  of  municipal  corporations,"  etc. 

Section  8,  however,  does  not  contain  the 
only  method  provided  for  ascertaining  the 
number  of  inhabitants  of  a  city  or  town  for 
the  purpose  of  determining  the  class  to  which 
such  city  or  town  belongs.  Section  2  pre- 
scribes the  general  method,  to  wit  by  United 
States  census,  and  the  proceeding  under  sec- 


tion 3  Is  only  employed  In  the  particular  in- 
stances therein  specified.  The  proceeding  un- 
der the  latter  section,  then,  was  not  neces- 
sary to  the  determination  of  the  class  to 
which  the  city  of  San  Diego  belonged.  There 
Is  nothing  in  the  title  or  the  language  of  the 
classification  act  which  confines  the  applica- 
tion to  cities  and  towns  organized  under  the 
general  municipal  corporations  act  As 
amended  In  1901,  It  contains  a  class  which 
does  not  appear  among  those  provided  by  the 
municipal  corporations  act  to  wit  those  hav- 
ing more  than  100,000  and  not  exceeding 
200,000  population  which  constitute  the  "first 
and  one-half  class."  It  is  apparent  therefore, 
that  the  Legislature  did  not  Intend  to  restrict 
the  use  of  the  classification  act  to  those  cities 
and  towns  organized  under  the  general  law. 
All  city  Justices*  courts  In  the  state,  whether 
In  cities  with  freeholder  charters,  or  in  those 
organized  under  the  general  law,  are  depend- 
ent upon  section  103  of  the  Code  of  Civil 
Procedure,  and  therefore  upon  the  classifica- 
tion act  for  a  valid  existence. 

The  legislation  In  this  regard  Is  based  upon 
sections  1  and  11,  article  6,  of  the  Constitu- 
tion. The  latter  section  provides  that  the 
Legislature  shall  determine  the  number  of 
Justices  of  the  peace  to  be  elected  in  town- 
ships, Incorporated  cities  and  towns,  and  shall 
fix  by  law  their  powers,  duties,  etc.  Under 
these  provisions,  the  Legislature  has  created 
a  state  system  of  courts  of  which  the  court 
here  under  consideration  is  a  member  or 
branch.  In  doing  this  it  has  used  the  mu- 
nicipal classification  act  to  avoid  the  objec- 
tions urged  in  the  cases  cited  by  petitioner — 
Miner  v.  Justice's  Court  121  Cal.  264,  53 
Pac.  795,  and  Ex  parte  Glamboninl,  117  Cal. 
573,  49  Pac.  732.  In  the  former,  an  attempt 
was  made  to  create  a  Justice's  court,  and  in 
the  latter  a  police  court  by  special  act  This 
it  was  held  could  not  be  done. 

The  classification  act,  made  the  basis  of  the 
legislation  here  In  question,  for  that  purpose 
is  recognized  as  proper  in  a  number  of  recent 
decisions  of  the  Supreme  Court  In  re  Mitch- 
ell, 120  Cal.  384,  52  Pac.  799.  See,  also, 
concurring  opinion  of  Justice  Henshaw  (page 
394  of  120  Cal.,  page  802  of  52  Pac).  It  was 
frequently  held  before  the  adoption  of  sec- 
tion 8%  of  article  11  of  the  Constitution,  that 
such  laws  as  section  103  of  the  Code  of  Civil 
Procedure  constituted  a  valid  exercise  of  the 
legislative  power,  and  subdivision  1  of  sec- 
tion 8%  shows  no  Intention  to  interfere  with 
the  power  of  the  Legislature  In  the  matter 
of  provision  for  justices  of  the  peace  for 
cities  and  towns.  It  is  limited  in  terms  to 
police  courts.  Graham  v.  Mayor  (Cal.)  91 
Pac.  147.  No  reason  has  been  suggested  why 
the  classification  In  this  act  may  not  be  made 
the  basis  of  any  necessary  general  legislation 
for  all  the  municipal  corporations  in  the 
state.  Justices'  courts  being  a  part  of  the 
constitutional  judiciary  of  the  state,  there 
appears  to  be  some  question  whether  it  is 
necessary  to  classify  them  for  the  purpose 
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of  creating  and  establishing  them  as  distin- 
guished from  prescribing  their  duties  and 
jurisdiction  (In  re  Mitchell,  120  Cal.  390,  52 
Pac.  802);  but,  assuming  a  classification  to 
be  necessary,  a  classification  by  population 
for  this  purpose  Is  in  accord  with  the  whole 
spirit  of  the  Constitution,  and  Is  the  method 
prescribed  by  that  instrument  for  the  classi- 
fication of  cities  and  towns,  as  well  as  coun- 
ties. There  being  nothing  in  the  language  of 
the  classification  act  restricting  its  use  to 
cities  and  towns  organized  under  the  general 
law,  we  see  no  objection  to  Its  use  by  the 
Legislature  In  creating  city  justices'  courts 
for  all  cities  and  towns  of  the  state,  Includ- 
ing those  acting  under  a  freeholders'  charter. 
The  court  in  question,  therefore,  is  a  valid 
court,  properly  established  by  a  general  law. 

Writ  denied,  and  prisoner  remanded  to  the 
custody  of  the  chief  of  police  of  the  city  of 
San  Diego. 

We  concur:  ALLEN,  P.  J.;  SHAW,  J. 


«  Cal.  App.  744 

In  re  LANDER'S  ESTATE.    (Civ.  309.) 
(Court  of  Appeal,  Third  District,  California. 

Nov.  7,  1907.) 
Taxation— Collates al  Inhebitance  Tax- 
Repeal  of  Statute— Distribution  of  Es- 
tate Without  Payment  of  Tax. 

The  right  of  the  state  to  the  tax,  under  the 
collateral  inheritance  tax  act  of  March  23,  1893 
(St  1893,  p.  193,  c.  168),  being,  immediately  on 
the  death  of  a  decedent,  a  vested  right,  which 
cannot  be  surrendered  by  the  Legislature,  the 
distribution  of  the  estate  which  such  act,  as 
well  as  the  repealing  act  of  March  20,  1905  (St. 
1905,  p.  341,  c  314),  the  new  collateral  inherit- 
ance tax  act,  provides  shall  not  be  made  till  pro- 
duction of  a  receipt  showing  the  tax  has  been 
paid,  should  be  refused  by  the  probate  court,  in 
the  absence  of  such  payment,  whether  or  not 
a  method  for  enforcing  payment  of  the  tax  re- 
mains. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Taxation,  §  1676.] 

Appeal  from  Superior  Court,  Plumas  Coun- 
ty; John  E.  Raker,  Judge. 

In  the  matter  of  the  estate  of  H.  J.  Lander, 
deceased.  From  an  order  settling  the  final 
account  and  from  the  decree  of  distribution, 
appeal  is  taken.  Reversed. 

L.  N.  Peter  and  U.  S.  Webb,  for  appellant. 
Garroutte  &  Goodwin,  for  respondent  estate. 

CHIPMAN,  P.  J.  Deceased  died  intestate 
in  the  county  of  Plumas  on  June  19,  1904, 
leaving  him  surviving  two  sisters,  who  were 
his  sole  heirs.  On  July  21,  1905,  the  admin- 
istrator of  his  estate  filed  in  the  superior  court 
of  said  county  his  final  account  and  petition 
for  distribution  of  said  estate.  On  July  31, 
1905,  and  prior  to  the  hearing  of  said  mat- 
ter, the  district  attorney  was  notified  by  the 
county  treasurer  that  the  tax  on  collateral 
Inheritance  due  from  said  estate  had  not  been 
paid,  and  on  the  same  day  the  district  attor- 
ney filed  in  said  matter  and  presented  to  the 
court  his  protest  against  the  settlement  of 


said  account  and  the  distribution  of  said  es- 
tate until  said  tax  was  paid.  No  steps  prior 
to  said  last-named  date  bad  been  taken  to 
collect  said  tax,  and  no  part  thereof  bad  been 
paid.  The  court  made  Its  order  settling  the 
account  and  directing  distribution  of  the 
whole  estate  without  the  payment  of  said  tax. 
The  appeal  Is  from  the  order  settling  the 
final  account,  and  also  from  the  decree  of  dis- 
tribution. The  tower  court  held  "that  the  act 
of  March  23,  1893  (St.  1893,  p.  193,  c.  1G8), 
and  the  several  acts  amendatory  thereof,  had 
been  repealed  and  there  was  no  inheritance 
tax  due  or  payable,  and  that  there  was  no  in- 
heritance tax  law  In  force  by  which  any  in- 
heritance tax  could  be  collected  in  said  es- 
tate or  ordered  paid  by  the  court"  It  would 
seem  that  the  trial  court  held  that  the  act  of 
March  20, 1905  (St  1905,  p.  341,  c.  314),  which 
will  be  referred  to  as  the  repealing  act,  re- 
pealed the  act  of  1893  and  destroyed  the  rem- 
edies provided  in  the  latter  act  for  the  collec- 
tion of  taxes  falling  due  thereunder  prior  to 
such  repeal,  applying  the  rule  laid  down  in 
Napa  State  Hospital  v.  Flaherty,  134  Cal. 
315,  66  Pac.  322.  There  is  no  brief  filed  by 
respondent,  and  we  are  without  any  assistance 
from  him. 

The  facts  here  are  substantially  the  same 
as  in  the  recent  case  of  Trippet  v.  State  of 
California,  149  Cal.  521,  86  Pac.  1084,  8  L.  R. 
A.  (N.  S.)  1210 ;  1.  e.,  the  deceased  died  before 
the  act  of  1905  went  into  effect,  and  no  steps 
had  been  taken  by  the  state  to  collect  the 
tax  imposed  by  the  law  in  force  at  the  date  of 
the  death.  It  was  held  In  the  Trippet  Case, 
supra,  affirming  the  doctrine  laid  down  in 
Estate  of  Stanford,  126  Cal.  112,  54  Pac.  259, 
58  Pac.  462,  45  L.  R.  A.  788,  "that  the  right 
of  the  state  to  the  tax  under  the  law  of  1893 
is,  immediately  upon  the  death  of  the  dece- 
dent, a  vested  right  which  cannot  be  surren- 
dered by  legislative  act"  The  Trippet  Case 
was  an  action  to  have  determined  that  the 
property  belonging  to  the  estate  of  the  dece- 
dent was  not  subject  to  any  Hen  for  taxes 
under  the  act  of  1893,  and  acts  amendatory 
thereof,  Imposing  a  tax  on  collateral  inherit- 
ances. Such  an  action  was  authorized  by  the 
repealing  act  of  March  20,  1905.  In  the  Stan- 
ford Case  it  was  held  that  to  give  retroactive 
effect  to  the  amendatory  act  of  1897  (St  1897, 
p.  77,  c.  83)  would  be,  in  substance,  If  not  In 
form,  to  turn  over  the  fund  in  question  be- 
longing to  the  state  to  the  appellants,  and 
would  be  to  make  a  gift  or  donation  of  the 
same  which  would  conflict  with  the  provi- 
sions of  the  Constitution  prohibiting  the  Leg- 
islature from  making  any  gift  or  donation  of 
any  public  money  or  thing  of  value.  The  At- 
torney General  makes  the  point  that  while  the 
repealing  act  of  1905  purports  to  repeal  the 
former  act,  It  is  but  a  re-enactment  of  the 
first,  with  certain  amendments,  and  there- 
fore only  repeals  so  much  of  the  original  act 
as  is  Inconsistent  with  It ;  that  the  provisions 
of  the  old  act,  which  are  carried  into  the 
later  act  without  change,  are  to  be  considered. 
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not  as  repealed,  but  as  continued  In  force 
and  to  have  been  the  law  all  along— citing 
Sutherland  Stat.  Con.  (2d  Ed.)  §§  237,  238, 
273  ;  Endlich  on  Int.  of  Stat.  8  480  (Ed.  of 
1888),  and  cases  supporting  the  text.  And  It 
is  pointed  out  that  section  8  of  the  act  of 
1803,  which  provides  that  the  estate  shall  not 
be  distributed  until  the  administrator  produces 
a  receipt  showing  that  the  tax  has  been  paid, 
is  also  found  in  section  11  (p.  345)  of  the  re- 
pealing act  of  1005.  In  reply  to  the  anticipat- 
ed contention  that  the  repealing  act  contain- 
ed no  saving  clause  and  repealed  absolutely 
the  original  act,  and  therefore  the  state  can- 
not recover  the  tax,  it  Is  claimed  that  the 
Legislature  passed  another  act  on  the  same 
day  on  the  same  subject  (St  1005,  p.  374,  c. 
325),  which  furnishes  the  same  protection 
that  would  follow  from  the  insertion  of  a 
saving  clause  In  the  repealing  act  Itself;  that 
the  two  acts  are  in  pari  materia,  and  must 
be  construed  together  as  one  act — citing  Peo- 
ple v.  Jackson,  30  Cal.  428 ;  Black  on  Int  of 
Laws,  §  86;  Smith  v.  People,  47  N.  Y.  338, 
and  other  cases.  The  New  York  case  above 
cited  discusses  at  much  length  the  doctrine 
contended  for. 

It  is  further  contended  by  the  Attorney 
General  that  the  rule  announced  in  Napa  Hos- 
pital v.  Flaherty,  supra,  does  not  apply  to  tax- 
es—citing City  of  Oakland  v.  Whipple,  44  Cal. 
303,  where  it  was  held  that  where  taxes  are 
levied  under  a  law  which  is  repealed  by  a  sub- 
sequent act,  unless  it  be  made  apparent  by 
clear  and  unequivocal  language  that  the  re- 
pealing act  was  intended  to  have  a  retrospec- 
tive operation,  It  will  be  Inferred  that  the  In- 
tent of  the  Legislature  was  that  the  taxes 
should  be  collected  in  accordance  with  the 
law  in  force  at  the  time  they  were  levied.  To 
like  effect  are  cited  State  v.  Sloss,  83  Ala.  04, 
3  South.  745 ;  State  v.  Certain  Lands,  40  Ark. 
38,  and  other  cases.  And  finally  it  is  contend- 
ed that  if  the  Legislature  contemplated  by 
the  two  acts  of  1905  to  give  to  the  heirs  of 
decedent  the  5  per  cent,  of  the  estate  which 
had  previously  vested  In  the  state  of  Cali- 
fornia, such  legislation  would  be  obnoxious 
to  section  31,  article  4,  of  the  Constitution. 
Estate  of  Stanford,  supra;  Trippet  v.  State 
of  Cal.,  supra. 

There  Is  much  force  in  these  contentions. 
We  think,  however,  that  it  is  not  necessary 
to  pass  upon  all  of  them.  In  the  Trippet  Case 
it  was  claimed,  among  other  things,  that  the 
repealing  act  of  1905  left  a  bare  right  In  the 
state  without  any  constitutional  means  of  en- 
forcing it  The  court  said:  "The  plaintiff 
comes  into  court  seeking,  as  against  the  state, 
a  determination  that  it  has  no  right  to  any 
tax.  The  state  is  not  here  seeking  afllrmatlve 
relief  against  the  plaintiff.  The  Judgment 
merely  denies  plaintiff  the  decree  sought  by 
him,  declaring  that  the  defendant  has  no 
right  to  any  tax.  Since,  as  we  have  seen,  the 
defendant  has  a  vested  right  to  such  tax,  an 
adjudication  that  the  estate  is  free  from  any 
claim  for  such  tax  would  be  manifestly  im- 


proper. Whether  or  not  there  remains  a  le- 
gal method  of  collecting  the  tax  will  be  a 
question  for  decision  when  the  state  seeks  to 
enforce  Its  right."  The  court  then  shows  that 
the  plaintiff  cannot,  in  the  action,  quiet  his 
title  without  paying  the  claim  of  the  state; 
that  the  case  is  analogous  to  that  of  a  mort- 
gagor who  seeks  to  quiet  his  title  against  a 
mortgagee,  where  the  right  to  foreclose  is 
barred  by  the  lapse  of  time,  which  he  may 
not  do  without  paying  the  amount  due  on  the 
mortgage.  It  seems  to  us  that  the  principle 
of  that  case  should  apply  here,  though  the 
question  arises  in  another  form  of  action  or 
proceeding.  If,  as  was  held  In  the  Trippet 
Case,  the  right  of  the  state  vested  at  the 
death  of  the  decedent,  the  state  had  a  prop- 
erty interest  in  the  estate  which  could  no 
more  be  taken  and  given  to  an  heir  than  could 
the  interest  of  one  heir  be  taken  without  his 
consent  and  given  to  another.  The  decree  of 
distribution  was  entered  August  2, 1005.  The 
repealing  act  went  into  effect  July  1, 1005,  so 
that  when  the  petition  for  distribution  was 
filed  (July  21,  1905),  and  when  the  decree  was 
entered,  the  statute  (section  11  of  the  repeal- 
ing act)  provided  that  the  estate  shall  not 
be  distributed  until  the  administrator  has  pro- 
duced a  receipt  showing  payment  of  the  tax. 
The  court,  then,  by  its  decree  not  only  de- 
prived the  state  of  a  vested  right,  but  in  do- 
ing so  proceeded  in  disregard  of  the  plain 
provisions  of  the  existing  statute.  The  action 
of  the  court  was  doubtless  based  upon  the 
erroneous  assumption  that  the  repealing  act 
took  away  or  was  a  renunciation  of  the  right 
of  the  state,  and  hence  it  was  unnecessary  for 
the  administrator  to  exhibit  a  receipt  show- 
ing payment  of  a  claim  that  had  no  legal  ex- 
istence. But  we  have  seen  that  the  right  of 
the  state  to  5  per  cent  of  the  estate  vested 
at  the  death  of  the  decedent,  and  that  the 
Legislature  bad  no  power,  if  it  had  Intended 
to  do  so  (which  is  by  no  means  conceded),  to 
make  a  donation  of  this  interest  in  the  es- 
tate to  the  heirs  of  the  decedent,  by  the  Indi- 
rect means  of  repealing  the  act  under  which 
the  right  vested.  It  seems  to  us  quite  clear 
that  if  the  administrator  In  this  case  or  the 
heirs  of  the  decedent  could  not  have  the  title 
to  the  estate  quieted,  without  first  paying  the 
tax,  as  was  decided  In  tbe  Trippet  Case,  it 
would  be  a  reproach  to  the  law  that  would  al- 
low them  to  accomplish  this  result  by  proceed- 
ings In  probate.  But  the  decision  of  the  Trip- 
pet Case  rests,  not  alone  upon  the  equitable 
form  of  the  action,  but  also  upon  the  principle 
that  it  would  be  inequitable  to  allow  recov- 
ery against  the  state  at  all. 

It  is  not  within  our  province  to  suggest  the 
steps  necessary  for  the  state  to  take  should 
it  seek  afllrmatlvely  to  enforce  payment.  But 
that  the  entire  estate  cannot  be  distributed 
to  the  heirs  without  payment  of  the  collateral 
inheritance  tax  being  first  made  we  have 
no  doubt  The  final  account  sets  forth  that 
the  balance  of  the  estate  on  hand  Is  money, 
except  a  mortgage  note  of  $200,  and  that  the 
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estate  Is  In  condition  to  be  closed.  We  do  not 
understand  that  any  objection  Is  here  made 
to  tbe  allowance  and  approval  of  the  final 
account  except  as  It  may  be  affected  by  tbe 
question  disposed  of  In  tbia  opinion.  Before, 
however,  the  final  account  can  be  said  to  show 
that  the  estate  Is  In  condition  to  be  closed, 
It  should  appear  therefrom  that  the  collat- 
eral Inheritance  tax  has  been  paid. 

Tbe  order  settling  and  allowing  the  final 
account  and  the  decree  of  distribution  are 
reversed. 

We  concur:   HART,  J. ;  BURNETT,  J. 


e  Cal.  App.  7J2 

PEOPLE  v.  HO  SING.   (Cr.  101.) 

(Court  of  Appeal,  First  District,  California. 
Nov.  11.  1907.) 

1.  Rob  best — Elements  of  Offense— Infor- 
mation. 

Under  Pen.  Code,  f  211,  providing  that 
robbery  is  the  felonions  taking  of  personal  prop- 
erty in  the  possession  of  another  from  bis  per- 
ron or  immediate  presence  and  against  bis  will, 
accompanied  by  force  or  fear,  an  information 
charging  that  the  property  was  taken  from  pros- 
ecutor's presence,  but  failing  to  charge  that  it 
was  taken  from  prosecutor's  possession,  was 
fatally  defective. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  42,  Robbery,  8  22.] 

2.  Larceny— Information— Elements  of  Of- 
fense. 

Under  Pen.  Code.  8  484,  denning  larceny 
as  the  felonious  stealing,  taking,  carrying  away, 
of  the  property  of  another,  an  information 
charging  that  accused,  from  the  immediate 
presence  of  prosecutor,  by  means  of  force  and 
against  prosecutor's  will,  did  take,  steal,  and 
carry  away  certain  property  of  the  value  of 
$1,026  of  the  personal  property  of  prosecutor, 
was  sufficient  as  an  information  for  larceny. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  32,  Larceny,  88  94,  05.] 

3.  Indictment— Conviction. 

Where  an  information  was  sufficient  to 
charge  larceny,  but  was  insufficient  to  charge 
robbery,  and  the  court  instructed  exclusively  on 
the  theory  that  defendant  was  being  prosecuted 
for  robbery,  for  which  offense  he  was  convicted 
and  sentenced,  the  judgment  must  be  reversed. 

4.  Same— Former  Jeopardy. 

Accused  was  Informed  against  for  robbery. 
The  information  was  insufficient  to  charge  that 
offense,  but  did  charge  larceny.  Defendant  was 
tried,  convicted,  and  sentenced  for  robbery. 
Held,  that  defendant  having  been  once  in  jeop- 
ardy for  the  offense  of  larceny  under  such  in- 
formation could  not  be  again  tried  therefor  on 
reversal  on  the  erroneous  conviction  of  robbery. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  8  30(5.] 

Appeal  from  Superior  Court  Contra  Costa 
County;  William  S.  Wells,  Judge. 

Ho  Sing  was  convicted  of  robbery,  and  he 
appeals.   Reversed.   Defendant  discharged. 

Nathan  C.  Coghlan,  for  appellant  U.  S. 
Webb,  Atty.  Gen.,  for  the  People. 

KERRIGAN,  J.  The  defendant  was  In- 
formed against,  tried  and  convicted  of  tbe 
crime  of  robbery,  and  was  sentenced  to  Im- 


prisonment In  the  state  prison  for  the  term 
of  20  years. 

The  charging  part  of  the  Information  Is 
as  follows:  "The  said  Ho  Sing  *  *  *  did 
then  and  there,  •  *  *  from  the  Imme- 
diate presence  of  one  Chung  Kee,  •  •  • 
by  means  of  fear  and  against  the  will  of  the 
said  Chung  Kee,  take,  steal  and  carry  away" 
certain  property  of  the  value  of  $1,026.00, 
"of  the  personal  property  of  said  Chung 
Kee."  To  this  information  a  demurrer,  gen- 
eral and  special,  was  Interposed,  which  was 
overruled.  The  argument  by  appellant  on 
the  demurrer  Is  chiefly  addressed  to  the  point 
that  the  information  does  not  state  facts 
sufficient  to  charge  the  crime  of  robbery. 
We  think  the  argument  is  sound.  "Robbery 
Is  tbe  felonious  taking  of  personal  property 
In  the  possession  of  another,  from  hla  person 
or  Immediate  presence  and  against  his  will, 
accomplished  by  means  of  force  or  fear." 
Pen.  Code,  8  211.  It  will  be  observed  that 
the  Information  falls  to  set  forth  one  of  tbe 
essential  elements  of  the  crime  of  robbery  as 
defined  in  this  section,  in  that  It  does  not 
aver  that  the  property  was  taken  from  the 
possession  of  Chung  Kee.  Had  it  been  al- 
leged in  the  information  that  tbe  property 
was  taken  from  bis  person,  an  allegation  of 
possession,  while  expedient  would  not  be 
Imperative,  for,  in  that  case,  it  would  be  ap- 
parent that  the  property  was  In  his  posses- 
sion at  the  time  It  was  taken.  It  does  not 
necessarily  follow,  however,  that  because  the 
property  when  taken  was  in  the  immediate 
presence  of  Chung  Kee  that  It  was  in  his 
possession.  For  example,  it  might  have  been 
in  possession  of  lessee  or  pledgee.  In  the 
case  of  People  v.  Walbrldge,  123  Cal.  274, 
55  Pac  902,  the  Supreme  Court  speaking  of 
an  information  for  robbery,  said:  "The  In- 
formation alleges  that  the  money  was  taken 
'from  tbe  person  and  Immediate  presence  of 
Victor  Finster.'  If  It  was  taken  from  the 
person  of  Victor  Flnster,  it  must  be  assumed 
that  It  was  In  bis  possession  at  the  time  It 
was  taken.  It  was  so  held  In  People  v. 
Shuler,  28  Cal.  400.  If  the  information  had 
only  alleged  that  tbe  money  was  taken  from 
the  Immediate  presence  of  Victor  Finster, 
then  an  additional  allegation  would  hare 
been  necessary  to  the  effect  that  It  was  at 
that  time  In  the  possession  of  Flnster;  but 
the  allegation  that  It  was  taken  from  his 
person  renders  the  allegation  as  to  posses- 
sion In  bun  not  absolutely  necessary.  It  may 
be  conceded  that  it  would  have  been  better 
pleading  to  have  directly  alleged  the  posses- 
sion of  the  money  to  have  been  in  Finster, 
but  under  the  circumstances  here  disclosed, 
we  deem  the  Information  sufficient  In  the  ab- 
sence of  such  allegation." 

While  the  information  in  the  case  at  bar 
does  not  aver  facts  necessary  to  charge  the 
crime  of  robbery,  it  does  allege  facts  suffi- 
cient to  charge  the  crime  of  larceny.  "Lar- 
ceny Is  the  felonious  stealing,  taking,  carry- 
ing  away,   •   •   •   the  property   of  an- 
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other."  Pen.  Code,  I  484.  Upon  comparing 
the  information  with  this  section  it  at  once 
appears  that  the  Information  has  every  ele- 
ment necessary  to  charge  the  crime  of  lar- 
ceny. 

The  respondent  objects  to  the  consideration 
by  this  court  of  the  ruling  on  the  demurrer 
by  the  trial  court,  because  to  that  ruling 
there  is  no  exception  presented  by  a  bill  of 
exceptions.  Disregarding  this  technical  point, 
and  passing  on  the  merits  of  the  demurrer, 
it  is  our  opinion  that  the  information  in  sub- 
stance and  form  Is  good  as  charging  larceny, 
and  that  the  trial  court  committed  no  error 
in  overruling  the  demurrer  thereto. 

On  this  information  the  defendant  could 
have  been  tried  and  convicted  of  larceny,  but 
he  was  tried  on  the  theory  that  the  infor- 
mation properly  charged  robbery.  The  court 
instructed  the  jury  exclusively  on  that  theory, 
the  Jury  found  him  guilty  of  robbery,  and  he 
vt&b  sentenced  for  that  crime.  The  result  is 
that  the  defendant  was  charged  with  the 
crime  of  larceny,  and  was  convicted  of  the 
higher  crime  of  robbery.  It  follows  that 
the  judgment  must  be  reversed.  It  is  so 
ordered.  And  it  appearing  that  the  defend- 
ant has  been  once  in  Jeopardy  (People  v. 
Arnett,  120  Cal.  806,  61  Pac.  930),  and  that 
a  new  trial  would  be  a  useless  proceeding, 
it  is  further  ordered  that  the  defendant  be 
discharged  from  custody. 

We  concur:  HALL,  J. ;  COOPER,  P.  J. 


«  Cal.  App.  741 

In  re  CONBOY'S  ESTATE.  (Civ.  832.) 

(Court  of  Appeal,  Third  District,  California. 
Nov.  7.  1907.) 

1.  Executors   and    Administrators  —  Ac- 
counting— Persons  Entitled  to  Object. 

A  father  who  was  administrator  and  sole 
heir  of  his  daughter  died  after  having  conveyed 
his  entire  distributive  share  in  his  daughter's 
estate.  On  settlement  of  the  account  of  the  ad- 
ministrator de  bonis  non,  a  decree  was  en- 
tered directing  distribution  of  the  estate  to  the 
father's  grantee.  Held,  that  a  brother  of  the 
daughter  could  not  object  to  the  decree  on  the 
ground  that  the  father's  deed  was  invalid,  such 
a  claim,  if  any,  being  as  an  heir  of  the  father, 
and  only  enforceable  in  proceedings  as  to  the 
father's  estate. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  55  2157. 
2158.] 

2.  Deeds — Execution  —  Relation  of  Par- 
ties. 

A  deed  recited.  "Thin  indenture  made  the 
21at  day  of  April,  1903,  between  CL  (administra- 
tor of  the  estate  of  I*  C)  of  D,"  etc..  and  ac- 
knowledged by  C.  individually,  was  C'b  deed  as 
an  individual  and  not  as  an  administrator. 

n Note.— For  cases  in  point,  see  Cent  Dig. 
8,  Deeds,  ff  276,  277.] 

8.  Descent  and  Distribution— Grantee  of 
Distributee. 

Where  a  father,  who  was  administrator  and 
sole  heir  of  his  daughter's  estate,  conveyed  cer- 
tain property  in  controversy  which  descended  to 
him  as  such  heir  to  Q-,  and  then  died  before 
having  finally  administered  the  estate,  the  father 
had  no  interest  in  the  property  which  could  pass 
to  his  heirs  on  his  death,  and  the  property  was 
properly  distributed  to  Q.  under  Code  Civ.  Proa 


1  1678,  authorizing  distribution  to  a  distributee's 
assigns. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Descent  and  Distribution,  §5  330-336.1 

Appeal  from  Superior  Court,  Siskiyou 
County ;  J.  S.  Beard,  Judge. 

Judicial  settlement  of  the  estate  of  Mary 
Elizabeth  Conroy,  deceased,  by  Frank  M. 
O'Connell,  administrator  de  bonis  non.  From 
a  decree  distributing  the  estate  to  John  F. 
Quinn,  Anthony  Bernard  Conroy  appeals.  Af- 
firmed. 

William  Hoff  Cook  and  Taylor  ft  Tebbe, 
for  appellant  James  F.  Farrahar,  for  re- 
spondent 

CHIPMAN,  P.  J.  This  is  an  appeal  by  An- 
thony Bernard  Conroy  from  the  decree  of  the 
superior  court  of  Siskiyou  county,  made  and 
entered  November  10,  1906,  making  final  dis- 
tribution of  said  estate. 

It  appears  that  Frank  M.  O'Connell,  re- 
spondent, as  administrator  of  the  estate  of 
Mary  Elizabeth  Conroy,  deceased,  on  October 
20, 1906,  filed  his  final  account,  together  with 
a  petition  for  the  distribution  of  said  estate. 
At  the  hearing  it  appeared,  as  shown  by  the 
decree  of  the  court  that  Bernard  Conroy,  to 
whom  letters  of  administration  were  issued 
in  said  estate,  died  pending  administration, 
and  said  Frank  M.  O'Connell  was  duly  ap- 
pointed administrator  de  bonis  non ;  that  the 
sole  estate  belonging  to  decedent  consisted  of 
a  house  and  lot  in  the  town  of  Dunsmuir, 
being  lot  5  in  block  10;  that  Bernard  Conroy 
was  the  father  of  Mary  Elizabeth  Conroy,  de- 
ceased; that  the  mother  of  Mary  Elizabeth 
had  died  previous  to  the  death  of  the  latter ; 
that  Mary  Elizabeth  was  a  single  woman  and 
died  intestate,  and  that  Bernard  Conroy  was 
her  sole  heir;  that  due  notice  to  creditors 
was  given  by  said  Bernard,  as  such  admin- 
istrator, before  his  death,  and  no  claims  were 
presented  against  the  estate  of  Mary  Eliza- 
beth, and  no  property  of  any  kind  was  re- 
ceived by  said  O'Connell,  as  administrator, 
other  than  $202.50  advanced  by  John  F. 
Quinn  to  pay  the  costs  of  administration; 
that  all  taxes,  state,  county,  and  municipal, 
together  with  all  costs  and  charges  against 
said  estate  of  Mary  Elizabeth,  deceased,  have 
been  fully  paid,  and  the  estate  is  in  condition 
to  be  closed ;  that  Bernard  Conroy,  on  April 
21,  1905,  by  deed,  granted  said  lot  to  said 
John  F.  Quinn,  by  virtue  of  which  said  Qulnu 
"succeeded  to  the  distributive  right  thereto 
of  said  Bernard  Conroy,  deceased" ;  that  said 
final  account  "be  and  the  same  is  hereby  set- 
tled, allowed,  and  approved  as  submitted; 
that  the  said  real  estate  so  comprising  the 
estate  of  Mary  Elizabeth  Conroy,  deceased,  be 
and  the  same  is  hereby  distributed  to  said 
John  F.  Quinn,  as  successor  in  interest  of 
said  Bernard  Conroy,  deceased." 

It  does  not  appear  from  anything  in  the 
record  that  appellant  Is  the  son  and  heir  of 
Bernard  Conroy,  or  the  brother  of  Mary  Eliz- 
abeth ;  there  is  nothing  but  bis  notice  of  ap- 
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peal  to  show  any  relationship  of  appellant  to 
either  of  the  above-named  persons.  It  ap- 
pears from  the  petition  for  distribution  that 
Mary  Elizabeth  was  the  daughter  of  Bernard 
Conroy;  that  she  was  a  single  woman  and 
died  intestate;  whose  mother  had  died  be- 
fore her  death,  which  would  make  Mary  Eliz- 
abeth's father  her  natural  heir.  Appellant's 
kinship,  if  any,  would  be  to  Bernard,  whose 
estate,  so  far  as  appears,  was  not  adminis- 
tered upon.  The  issue  is  not  presented  by  the 
record.  If  there  Is  any  Imperfection  in  the 
deed  to  Qulnn,  the  rights  of  appellant,  An- 
thony Bernard  Conroy,  must  be  first  assert- 
ed in  proceedings  to  administer  the  estate  of 
Bernard  Conroy,  deceased. 

Upon  the  merits  of  the  matter,  however, 
appellant's  contention  cannot  be  maintained. 
He  relies  on  the  claim  that  the  deed  of  Bern- 
ard Conroy  to  Quinn  was  as  administrator. 
The  deed  reads:  "This  indenture,  made  the 
21st  day  of  April,  1903,  between  Bernard  Con- 
roy (administrator  of  the  estate  of  Lizzie 
Conroy)  of  Dunsmulr,"  etc.  The  deed  Is 
signed  "Bernard  Conroy,"  and  Is  acknowl- 
edged ;•'•*•  Personally  appeared  Ber- 
nard Conroy,  known  to  me  to  be  the  person 
described  in  and  whose  name  is  subscribed  to 
the  within  instrument,  and  acknowledged  to 
me  that  he  executed  the  same."  There  are  no 
recitals  In  the  deed  showing  that  it  was  In- 
tended to  be  a  deed  by  Bernard  In  his  official 
capacity,  as  administrator,  except  as  above 
appearing.  The  words  in  parenthesis  are  sur- 
plusage, and  must  be  disregarded.  They  are 
repugnant  to  the  terms  of  the  deed,  which  In 
all  other  respects  show  it  to  be  the  deed  of 
Bernard  Conroy  individually.  Wilcoxson  v. 
Sprague,  51  Cal.  640.  As  Bernard's  grantee, 
Qulnn  was  entitled  to  have  distribution  made 
to  him.   Code  Civ.  Proc.  §  1078. 

It  is  claimed  that  distribution  should  have 
been  to  the  heirs  of  Bernard  Conroy,  inas- 
much as  he  was  then  deceased;  "that  his 
heirs  (this  appellant,  as  a  son,  being  one) 
were  entitled  to  have  the  estate  distributed 
to  them,  and  their  title  became  vested  on  the 
death  of  their  father"— citing  Gutter  v.  Dal- 
lamore,  144  Cal.  605,  79  Pac.  383.  But  if  ap- 
I>ellant  be  an  heir  of  Bernard,  we  have  no 
proof  of  It  in  the  record,  and,  besides,  the 
only  way  to  establish  heirship  would  be  by 
proceedings  in  probate.  Furthermore,  Bar- 
nard Conroy  in  his  lifetime  conveyed  to 
Quinn.  and  at  his  death  he  had  no  interest  in 
the  property,  and  hence  his  heirs,  If  he  had 
any.  took  no  interest. 
The  judgment  Is  affirmed. 

We  concur:   HART,  J.  >  BURNETT,  J. 


ULRICII  et  ux.  v.  STEPHENS. 

(Supreme  Court  of  Washington.   Jan.  7,  1908.) 

1.  Negligence— Setting  Fires— Evidence. 

Evidence  in  an  action  for  the  burning  of 
plaintiff's  barn  by  fire,  alleged  to  have  been  com- 


municated to  it  from  fires  started  by  sparks 
from  a  fire  set  by  defendant,  during  a  dry  sea- 
son, to  brush  on  a  two  or  three  acre  tract,  be- 
tween which  and  plaintiff's  property  was  a  strip 
of  green  timber  750  feet  wide,  and  a  creek  40 
feet  from  water's  edge  to  water's  edge  and  80 
feet  from  bank  to  bank,  held  to  authorize  a  find- 
ing of  negligence  in  setting  the  fire. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  §§  267-273.] 

2.  Same. 

Where  fire  negligently  set  by  one  on  his- 
premises  is  carried  to  that  of  his  neighbors,  it  is 
incumbent  on  him  to  do  all  that  can  reasonably 
be  expected  of  a  man  in  such  situation  to  pre- 
vent injury  coming  from  said  fires  to  the  prop- 
erty of  the  neighbors. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig;, 
vol.  37.  Negligence,  §§  28-30.] 

3.  Same — Contributory  Neglioence. 

The  finding  that  plaintiffs,  whose  barn  was 
burned  by  fire  communicated  to  it  from  fires 
started  by  sparks  from  the  fire  negligently  set 
by  defendant  on  his  premises,  were  guilty  of 
contributory  negligence  in  putting  personal  prop- 
erty back  in  their  barn,  when  they  thought 
danger  from  the  fires  was  passed,  is  not  neces- 
sarily inconsistent  with  the  allowance  to  them 
of  damages  from  the  burning  of  the  barn  and 
hay  therein,  neither  of  which  could  be  readily 
removed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  §  92.] 

4.  Appeal— Review— Findings  by  Court. 

While  a  finding  by  a  trial  court  is  not  bind- 
ing to  the  same  extent  as  a  verdict,  yet  there 
being  a  conflict  of  evidence,  its  advantages,  in 
seeing  and  hearing  the  witnesses,  will  be  recog- 
nized, and  the  finding  will  not  be  disturbed,  un- 
less the  appellate  court  is  well  satisfied  of  er- 
ror. 

[Ed.  Not?. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  3983-3989.] 

Mount,  J.,  dissenting. 

Appeal  from  Superior  Court,  Whatcom 
County ;  Jeremiah  Neterer,  Judge. 

Action  by  William  Ulrich  and  wife  against 
Thomas  H.  Stephens.  Judgment  for  plain- 
tiffs.  Defendant  appeals.  Affirmed. 

Newman  &  Howard  and  Fred  Llewellyn, 
for  appellant.  Crites  &  Komaine  and  Fair- 
child  &  Bruce,  for  respondents. 

ROOT,  J.  This  action  was  brought  by  re- 
spondents to  recover  damages  for  loss  of  a 
barn  and  personal  property  therein  by  fire  al- 
leged to  have  been  negligently  set  and  al- 
lowed to  spread  by  appellant.  The  respond- 
ents own  and  occupy  the  S.  E.  %  of  section 

5.  township  37  N.,  range  5  E.  W.  M.  Appel- 
lant has  the  entire  north  half  of  the  same 
quarter  section,  while  the  southwest  40  there- 
of Is  owned  by  one  William  R.  Stephens. 
Near  their  west  line,  and  about  900  feet  south 
of  the  appellant's  south  line,  was  situated 
respondents'  barn  above  referred  to.  A  little 
west  of  due  north  of  respondents'  barn,  and 
just  within  his  south  line,  appellant  had  a 
slashing  consisting  of  fallen  trees  and  brush 
piled  In  heaps  covering  an  area  of  two  or 
three  acres.  Between  this  slashing  and  re- 
spondents' barn  was  a  strip  of  green  timber 
about  750  feet  In  width  and  a  creek  measur- 
ing about  40  feet  from  water's  edge  to  water's 
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edge  and  about  80  feet  from  bank  to  bank. 
Appellant  set  Are  to  bis  slashing  shortly  be- 
fore 1  o'clock  p.  m.  on  August  21.  1900. 
There  had  been  no  rain  for  nearly  two 
months,  and  everything  in  that  vicinity  was 
very  dry.  Appellant  offered  testimony  to  the 
effect  that  on  the  afternoon  of  August  20th 
and  the  forenoon  of  August  21st  thunder  was 
heard  in  the  distance  and  there  were  appear- 
ances of  rain.  At  the  time  the  fire  was  start- 
ed there  was  little,  if  any,  wind.  Later  a 
north  wind  sprung  up  which  increased  in 
force  to  such  an  extent  that  sparks,  embers, 
and  particles  of  burning  moss  were  carried 
southward  across  the  creek  and  dropped  upon 
respondents'  premises,  starting  fires  in  many 
places  where  they  happened  to  drop  upon  dry 
stubs,  logs,  brush,  or  other  combustible  ma- 
terial. Some  of  these  particles,  coming  either 
from  the  original  fire,  or  from  small  fires 
started  therefrom,  alighted  on  and  around 
respondents'  bam.  and  respondents,  assisted 
by  neighbors,  fought  against  and  extinguished 
many  of  these  small  fires  that  threatened  the 
barn  on  this  afternoon  and  evening.  Re- 
s|>ondents  remained  up  a  large  part  of  that 
night  watching  and  fighting  the  fire,  but  final- 
ly retired,  believing  that  their  premises  were 
out  of  danger.  On  the  next  day  the  fire 
smouldered  in  logs  and  stubs  on  the  lands 
west  and  north  of  respondents'  place,  and 
several  small  fires  were  claimed  by  respond- 
ents to  have  been  extinguished  by  them  near 
their  barn  on  this  day.  There  were  a  few 
dead  snags  and  stubs,  including  one  about 
130  feet  tall,  to  the  northwest  about  120  feet 
from  respondents'  barn,  In  which  fires  smould- 
ered all  day  on  the  22d.  On  the  evening  of 
that  day  respondents,  believing  that  the  barn 
was  no  longer  in  danger,  replaced  therein  cer- 
tain movable  property  which  they  had  taken 
out  when  they  regarded  the  barn  in  danger. 
Respondents  retired  about  11  o'clock  that 
night,  and  were  awakened  about  4  In  the 
morning  by  the  burning  of  their  barn.  There 
was  not  very  much  wind  at  this  time,  and 
it  could  not  be  told  with  much  certainty  as 
to  where  the  sparks  came  from  that  Ignited 
the  barn,  if  ignited  thereby.  The  case  was 
tried  without  a  jury.  The  trial  Judge  found 
that  the  appellant  was  negligent,  and  held 
him  liable  In  damages  for  the  value  of  the 
barn  and  the  hay  therein  contained.  He  re- 
fused to  allow  a  recovery  for  the  personal 
property  which  the  respondents  had  removed 
from  the  barn  during  the  day  and  replaced  on 
the  evening  before  the  barn  burned,  holding 
that  they  were  guilty  of  contributory  negli- 
gence in  replacing  this  property  in  the  barn 
under  the  circumstances.  From  the  judg- 
ment entered,  this  appeal  is  prosecuted  by  the 
defendant. 

The  appellant  claims  that  no  negligence  Is 
established  as  against  him,  that  he  had  a 
right  to  set  the  fire,  and  that  his  manner  of 
managing  it  after  it  was  set  was  not  such 
as  to  charge  him  with  negligence.  The  set- 
ting out  of  a  fire  is  not  in  Itself  an  act  of 


negligence.  In  a  country  like  this,  where  it 
is  necessary  to  clear  land  and  burn  brush  and 
stumps  thereupon,  It  is  appropriate  that  fires 
should  be  employed  at  proper  times  and  un- 
der suitable  conditions  ;  but  when  we  remem- 
ber that  this  appellant  started  this  fire  at  a 
time  when  there  had  been  no  rain  for  nearly 
two  months,  and  when  much  of  the  surround- 
ing neighborhood  contained  combustible  ma- 
terial that  could  be  readily  Ignited  by  the 
sparks  that  would  naturally  fly  from  the 
burning  of  such  a  large  amount  of  brush,  we 
cannot  say  that  the  trial  court  was  in  error 
In  adjudging  the  defendant  guilty  of  negli- 
gence. The  defendant  may  possibly  have  be- 
lieved that  it  would  soon  rain,  and  he  doubt- 
less relied  much  upon  the  strip  of  green  tim- 
ber and  the  creek  to  prevent  the  fire  spread- 
ing in  the  direction  of  respondents'  premises. 
He,  however,  knew  there  was  no  certainty 
of  rain,  and  he  must  have  known  that  the 
burning  of  so  much  brush  would  tend  to  In- 
crease the  wind  and  scatter  sparks  to  a  long 
distance  from  the  location  of  the  fire.  This 
happened,  and  many  fires  were  started  upon 
the  premises  of  respondents  and  their  neigh- 
bor to  the  westward.  These  fires  endangered 
respondents'  premises  on  the  21st,  and  there 
were  numerous  places  still  burning  or  smould- 
ering all  day  on  the  22d.  Appellant  claims 
that  the  violence  of  the  wind  was  unexpected, 
and  could  not  reasonably  have  been  anticipat- 
ed; that  he  had  no  reason  to  suppose  that 
the  wind  would  blow  hard  enough  to  carry 
the  sparks  across  the  green  timber  and  creek. 
There  was  evidence,  however,  to  show  that 
many  of  the  sparks  Ignited  the  particles  of 
moss,  stumps,  and  other  combustible  material 
among  the  green  timber  and  burned  in  numer- 
ous places  therein.  Having  seen  that  the  fire 
had  been  carried  from  his  premises  over  to 
that  of  his  neighbors,  it  was  Incumbent  upon 
him  to  do  all  that  could  be  reasonably  expect- 
ed of  a  man  in  such  situation  to  prevent  any 
injury  coming  from  said  fires  to  respondents' 
property.  The  evidence  did  not  convince  the 
trial  court,  and  does  not  convince  us,  that  he 
did  so. 

It  is  strenuously  urged  that  the  finding  of 
the  trial  court  that  the  respondents  were 
guilty  of  contributory  negligence  in  replacing 
in  their  barn  on  the  evening  of  the  22d  the 
personal  property  which  they  had  theretofore 
removed  when  in  fear  of  a  fire  is  inconsistent 
with  the  allowance  to  the  respondents  of  dam- 
ages for  loss  of  the  barn  and  the  hay  therein 
contained.  We  do  not  think  that  it  is  neces- 
sarily Inconsistent  Neither  the  barn  nor  the 
hay  therein  could  be  readily  removed.  As 
to  the  other  property,  it  could  be  and  was 
removed,  but  was  replaced  under  conditions 
which  the  trial  court  did  not  believe  justified 
its  return,  although  the  danger  was  not  so 
imminent  as  to  require  respondents  to  stay  up 
all  night  watching  the  barn.  It  therefore  de- 
clined to  allow  them  any  recovery  for  that 
property  which  would  not  have  been  destroy- 
ed had  it  not  been  so  returned  to  the  barn. 
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There  Is  considerable  conflict  In  the  evi- 
dence, especially  upon  matters  of  opinion  as 
given  by  the  various  witnesses.  While  the 
finding  of  the  trial  court  or  judge  in  a  case 
tried  without  a  jury  does  not  stand  as  a  ver- 
dict, and  is  not  to  the  same  extent  binding 
upon  this  court,  yet,  in  the  face  of  a  con- 
flict of  evidence,  this  court  will  recognize  the 
fact  that  the  trial  court,  in  being  able  to  see 
and  hear  the  witnesses  personally,  has  ad- 
vantages which  this  court  does  not  have,  and 
will  not  disturb  the  finding  of  the  lower  court 
unless  well  satisfied  that  it  was  in  error.  We 
are  not  so  convinced  in  this  case. 

The  Judgment  will  therefore  be  affirmed. 

FULLERTON,  RUDKIN,  and  DUNBAR, 
JJ.,  concur.  HADLEY,  C.  J.f  and  CROW,  J., 
took  no  part 

MOUNT,  J.  I  think  the  evidence  fails  to 
show  that  the  fire  which  destroyed  respond- 
ents' barn  originated  from  the  fire  set  out  by 
appellant,  or  from  any  negligence  of  appel- 
lant,  I  therefore  dissent. 


McLEAN  v.  LESTER  et  al. 
(Supreme  Court  of  Washington.   Jan.  9,  1908.) 

1.  Judgment— Default  Judgment— Pbocess 
to  Sustain  —  Service  by  Publication  — 
Sufficiency. 

Where  a  summons  is  attempted  to  be  served 
by  publication,  but  as  published  it  notified  de- 
fendants to  appear  within  00  days  after  date 
of  first  publication,  to  wit.  within  00  days  after 
December  23d,  without  showing  the  year,  the 
summons  was  too  indefinite  and  uncertain  to 
support  a  judgment  of  default. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  §§  25-33.] 

2.  Same. 

The  summons  in  a  proceeding  to  foreclose 
a  delinquent  tax  certificate  should  state  the 
time  within  which  the  defendants  were  required 
to  appear,  and  if  it  fails  to  do  so,  it  is  insuffi- 
cient. Hence,  where  a  summons  served  by  pub- 
lication required  defendants  to  appear  within  00 
days  after  the  date  of  the  first  publication,  and 
the  day  and  month  only  of  the  first  publication 
were  stated,  the  date  of  the  newspaper  or  of  is- 
suance of  the  certificate  of  delinquency  would 
not  be  sufficient  to  make  the  summons  definite, 
since  the  date  of  the  newspaper  is  not  a  part  of 
the  summons,  and  the  date  of  the  certificate  of 
delinquency  does  not  indicate  the  time  when  the 
action  is  brought. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  §§  25-33.] 

Appeal  from  Superior  Court,  King  County; 
A.  W.  Frater,  Judge. 

Action  by  Christine  McLean  against  Le- 
sette  E.  Lester  and  others.  From  a  judgment 
for  plaintiff,  defendants  appeal.  Affirmed. 

William  C.  Keith,  for  appellants.  Ira  A. 
Campbell,  for  respondent. 

MOUNT.  J.  This  action  was  brought  by 
the  respondent  to  set  aside  a  judgment  fore- 
rinsing  a  delinquent  tax  certificate,  and  also 
u  tax  deed  based  thereon.    Upon  a  trial  a 


judgment  was  entered  as  prayed  for  In  the 
complaint   The  defendants  appeal. 

It  Is  necessary  to  notice  but  one  of  the 
questions  presented,  because  upon  that  ques- 
tion alone  the  judgment  appealed  from  must 
be  affirmed.  It  appears  that  In  the  proceed- 
ings to  foreclose  the  delinquent  tax  certifi- 
cate service  was  attempted  to  be  made  upon 
the  defendants  by  publication.  No  other 
service  was  made.  The  summons,  as  publish- 
ed In  that  case,  notified  the  defendants  "to 
appear  within  60  days  after  the  date  of  the 
first  publication,  to  wit,  within  00  days  after 
the  23d  day  of  December,  In  the  above- 
named  court,  and  defend  this  action,  or  pay 
the  amount  due,  together  with  costs,  and 
in  case  of  your  failure  so  to  do  the  plaintiff 
will  apply  for  a  judgment  foreclosing  the 
lien  of  said  taxes  and  costs  against  the  real 
property  above  described.  G.  W.  Trade, 
plaintiff.  Daniel  Lamson,  attorney  for  plain- 
tiff.   Room  9,  Roxwell  Block,  City.  First 

publication  December  23,  7t"   Upon  this 

summons  a  judgment  of  default  was  entered, 
and  the  lot  In  question  sold.  The  summons 
did  not  state  the  year  when  the  defendants 
In  that  action  were  required  to  appear.  Un- 
der repeated  rulings  of  this  court  this  sum- 
mons was  too  Indefinite  and  uncertain  to  base 
a  Judgment  of  default  upon.  Owen  v.  Owen, 
41  Wash.  042,  84  Pac.  606,  and  cases  there 
cited. 

Appellants  argue  that  the  date  of  the  news- 
paper and  the  fact  that  the  certificate  of  de- 
linquency was  issued  in  the  year  1904  are 
sufficient  to  make  the  summons  definite. 
The  date  of  the  newspaper  is  no  part  of  the 
summons,  nor  does  the  fact  that  the  certif- 
icate of  delinquency  was  Issued  In  the  year 
1904  necessarily  show  that  the  case  was 
brought  In  that  year.  The  summons  Itself 
should  state  the  time  within  which  the  de- 
fendants were  required  to  appear.  It  did 
not  do  so,  and  was  therefore  Insufficient. 

The  judgment  appealed  from  must  there- 
fore be  affirmed. 

HADLEY,  C.  J.,  and  FULLERTON  and 
CROW.  JJ.,  concur.  DUNBAR  and  ROOT, 
JJ.,  took  no  part 


LANGK  v.  RESERVATION  MINING  & 
SMELTING  CO.  et  al. 

(Supreme  Court  of  Washington.  Jan.  6,  1908.) 

Corporations  —  Disposal  of  Cobpobate 
pbopebty  —  poweb  of  cobpobation  to 
Convey. 

The  trustees  of  a  corporation  formed  to 
buy,  sell,  and  deal  in  mines,  with  the  ratifica- 
tion of  the  majority  of  the  stockholders,  may, 
as  against  the  objection  of  the  minority  stock- 
holders, sell  mining  property  belonging  to  the 
corporation. 

(Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  12,  Corporations,  §  1774.] 

Appeal  from  Superior  Court  Spokane  Coun- 
ty ;  Henry  L.  Kennan,  Judge. 
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Action  by  H.  Lange  against  the  Reserva- 
tion Mining  &  Smelting  Company  and  others. 
From  a  judgment  in  favor  of  defendants, 
plaintiff  appeals.  Affirmed. 

Wakefield  &  Witberspoon,  for  appellant. 
A.  D.  McLaren,  for  respondents. 

PULLERTON,  J.  The  respondent  the  Res- 
ervation Mining  &  Smelting  Company  is  a  cor- 
poration, and  the  other  respondents  are  the 
trustees  thereof.  The  respondent  corporation 
was  incorporated  September  1,  1898,  one  of 
the  objects  for  which  it  was  formed  being 
to  "buy,  sell,  •  •  •  and  deal  in  mines." 
Shortly  after  its  organization  the  corporation 
purchased  a  group  of  claims,  known  as  the 
"Lone  Star  &  Washington  Consolidated  Lode 
Mining  Claims,"  situated  on  what  was  then 
the  Colville  Indian  Reservation,  entered  Into 
possession  of  the  same,  and  between  that 
time  and  March  10,  1902,  expended  thereon 
some  $50,481.53  in  development  work,  in  an 
effort  to  make  the  mine  a  paying  investment, 
the  result  being  that  there  was  extracted 
from  the  mines  ore  of  the  value  of  $1,090.46. 
After  March  10,  1902,  no  further  effort  was 
made  to  operate  the  mines.  On  June  1, 1906, 
the  board  of  trustees  entered  into  a  contract 
for  the  sale  of  the  mines,  together  with  the 
machinery  and  tools  used  in  operating  the 
same,  the  same  being  all  of  the  property  own- 
ed by  the  corporation,  for  the  sum  of  $50,000. 
On  July  30,  1907,  at  a  special  meeting  of  the 
stockholders,  called  for  that  purpose,  the  mat- 
ter of  the  sale  was  submitted  to  such  stock- 
holders for  ratification  or  rejection.  At  such 
meeting  stockholders  representing  more  than 
two-thirds  of  the  outstanding  stock  voted  to 
ratify  the  sale,  while  stockholders  represent- 
ing 6,500  shares,  among  whom  was  the  appel- 
lant, voted  against  ratification.  Immediately 
after  the  adjournment  of  the  meeting  this  ac- 
tion was  brought  to  restrain  the  corporation 
and  the  trustees  thereof  from  carrying  into 
effect  the  contract  of  sale.  The  trial  Judge, 
at  the  hearing  of  the  case,  ruled  that  the 
trustees,  with  the  approval  of  stockholders 
owning  more  than  two-thirds  of  the  stock  of 
the  corporation,  could  make  the  sale,  even 
against  the  dissent  of  minority  stockholders, 
and  dismissed  the  appellant's  action.  This 
appeal  was  taken  therefrom. 

It  is  the  contention  of  the  appellant  that 
neither  the  trustees  nor  a  majority  of  the 
stockholders  of  a  corporation  have  power 
against  the  objection  of  minority  stockholders 
to  sell  or  otherwise  dispose  of  the  entire  prop- 
erty of  the  corporation,  where  no  necessity 
exists  for  such  action,  such  as  the  payment  of 
legitimate  debts,  the  prevention  of  further 
losses  from  a  loosing  business,  or  such  like 
causes.  Unquestionably  this  was  the  rule  of 
the  common  law  as  applied  to  a  corporation 
organized  to  carry  on  a  particular  business, 
when  such  sale  would  have  the  effect  of 
thwarting  the  purposes  for  which  it  was  or- 
ganized, and  destroying  the  corporation  lt- 
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self,  and  especially  was  it  true  where  the  pur- 
poses of  the  sale  were  to  "freeze  out,"  or  oth- 
erwise deprive  the  minority  stockholders  from 
further  participation  In  the  profits  of  the 
business  conducted  by  the  corporation.  Theis 
v.  Spokane  Falls  Gas  L.  Co..  34  Wash.  23,  74 
Pac.  1004;  Parsons  v.  Tacoma  Smelting  & 
Refining  Co.,  25  Wash.  492,  65  Pac.  765. 

But  In  the  case  before  us  the  sale  does  not 
disrupt  the  corporation,  nor  is  It  contrary  to 
the  purposes  for  which  the  corporation  was 
formed.  On  the  contrary,  the  corporation 
will  be  In  as  good  a  condition  to  proceed  with 
the  objects  it  was  formed  to  promote  after 
this  sale  as  It  was  before,  and  the  sale  will 
be  but  fulfilling  one  of  its  objects  and  pur- 
poses. Whether  the  sale  is  wise  or  not  from 
a  business  point  of  view  is  not  the  question. 
It  is  a  question  of  power  in  the  board  of 
trustees.  And  this  power  exists,  we  think, 
both  by  virtue  of  the  articles  of  incorporation, 
and  the  general  law  conferring  the  manage- 
ment and  control  of  the  corporate  business 
on  the  board  of  trustees.  Pitcher  v.  Lone 
Pine-Surprise,  etc.,  M.  Co.,  39  Wash.  608,  81 
Pac.  1047. 

The  Judgment  appealed  from  is  affirmed. 

HADLET,  C.  J.,  and  MOUNT  and  ROOT, 
JJ.,  concur.   CROW,  J.,  took  no  part 


STONE  et  al.  v.  SMITH-PREMIER  TYPE- 
WRITER CO.  et  al. 

(Supreme  Court  of  Washington.   Jan.  7,  1908.) 

1.  Negligence  —  Contributory  Negligence 
— Question  fob  Juby. 

In  an  action  against  the  proprietor  of  a 
store  for  injuries  to  a  customer  who  fell  through 
an  open  trapdoor,  the  guest  ion  of  contributory 
negligence  held  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  §«  286,  291,  296,  299.] 

2.  Save— Persons  Liable— Evidence— Suffi- 
ciency. 

In  an  action  against  an  individual  and  a 
corporation,  who  occupied  a  storeroom,  for  in- 
juries sustained  by  a  customer  of  the  individual 
who  fell  through  an  open  trapdoor,  it  appeared 
that  the  door  was  on  the  side  of  the  store  not 
used  by  the  corporation,  and  that  while  the  cor- 
poration had  goods  stored  in  the  basement,  which 
was  reached  by  the  door,  and  occasionally  used 
the  same,  it  had  no  control  over  it  other  than  a 
mere  license.  It  did  not  appear  how  long  the 
door  had  been  open,  nor  who  left  it  open,  and 
there  was  no  evidence  that  any  one  connected 
with  the  corporation  was  in  the  store  at  the 
time  of  the  accident.  Held,  that  the  evidence 
was  insufficient  to  show  liability  on  the  part  of 
the  corporation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  §8  267-273.] 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty; E.  H.  Sullivan,  Judge. 

Action  by  Emma  F.  Stone  and  another 
against  the  Smith-Premier  Typewriter  Com- 
pany and  another.  From  a  Judgment  in  fav- 
or of  defendants,  plaintiffs  appeal.  Affirmed 
as  to  the  former  defendant,  and  reversed  and 
remanded  as  to  the  other. 
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Samuel  R.  Stern,  for  appellants,  J.  D. 
Campbell,  for  respondent  Smith-Premier  Type- 
writer Company.  S.  P.  Domer,  for  respond- 
ent Ida  M.  Buckley. 

ROOT,  J.  Appellants  brought  this  action 
to  recover  damages  for  personal  injuries  re- 
ceived by  Emma  F.  Stone  in  falling  down 
a  trapdoor  stairway  leading  to  a  basement 
underneath  a  storeroom  occupied  by  respond- 
ents, on  the  south  side  of  Riverside  avenue, 
In  the  city  of  Spokane.  At  the  cloRe  of  plain- 
tiffs' evidence,  the  case  was  dismissed  as  to 
both  the  defendants.  From  the  Judgment  of 
dismissal,  this  appeal  is  taken. 

Respondent  Buckley  occupied  the  west  side 
of  the  storeroom  with  millinery  goods.  The 
east  side  was  occupied  by  the  typewriter 
company,  with  desks  and  typewriting  ma- 
chines and  material.  At  the  rear  of  the 
store  was  a  workroom  used  by  Mrs.  Buckley. 
This  room  was  entered  through  a  door  on  the 
west  side  covered  by  portieres.  A  counter 
extended  along  the  west  side  of  the  store,  and 
between  the  same  and  the  portieres  was  a 
trapdoor  which,  when  raised,  left  an  opening 
27  inches  wide  and  8  feet  long.  The  south 
end  of  this  opening  extended  beyond  the 
outer  line  of  Mrs.  Buckley's  counter  about 
14  Inches.  The  following  diagram  will  show 
substantially  the  situation  at  the  time  of 
Mrs.  Stone's  injury. 
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1— Where  Mrs.  Stone  fell  down  stairway. 
The  distance  from  the  trap-door  to  partition  was 
14  Inches. 

Dotted  Line — Mrs.  Stone's  course  down  aisle. 
3— Where  clerk  stood  showing  hats. 

Mrs.  Stone  entered  the  store,  and  stopped 
at  the  counter  to  look  at  some  hats.  After 
standing  there  some  time,  she  passed  on  to 
another  counter  at  the  rear  of  the  store  next 
to  the  workroom.  In  so  doing  she  passed 
by  the  trapdoor.  She  did  not  see  the  trap- 
door or  opening,  and  testifies  that  she  had 
never  seen  them  and  did  not  know  of  their 
existence,  although  she  had  traded  in  the 
store  at  various  times  during  the  past  four 
years.  While  looking  at  hats  at  the  rear 
of  the  store,  she  stepped  back  to  make  room 
for  a  clerk  who  was  reaching  over  for  a  hat, 
and  in  doing  so  stepped  into  the  opening  and 
fell  down  the  stairway,  sustaining  severe 
Injuries.  The  trial  court  took  the  view  that 
Mrs.  Stone  must  have  seen,  or  might  have 
seen,  the  opening,  and  that  she  was  there- 
fore guilty  of  contributory  negligence,  which 


defeated  her  right  of  action.  We  are  unable 
to  reach  this  conclusion  as  a  matter  of  law. 
We  think  that,  under  the  circumstances 
shown,  it  was  for  the  jury  to  say  whether 
or  not  she  was  guilty  of  negligence.  The 
law  requires  a  storekeeper  to  maintain  his 
storeroom  in  such  a  condition  as  a  reasonably 
careful  and  prudent  storekeeper  would  deem 
sufficient  to  protect  customers  from  danger 
while  exercising  ordinary  care  for  their  own 
safety.  A  customer  entering  a  store  of  this 
character  is  required  to  use  that  degree  of 
care  and  prudence  whltfh  a  person  of  ordinary 
intelligence,  care,  and  prudence  would  exer- 
cise under  the  same  circumstance*.  As  to 
whether  Mrs.  Stone  exercised  that  degree  of 
care  and  prudence  in  this  Instance  is  a 
question  upon  which  we  think  reasonable 
minds  might  differ.  This  being  true,  It  be- 
came a  question  of  fact  for  the  jury.  We 
think  the  facts  herein  shown  clearly  distin- 
guish this  case  from  that  of  Dunn  v.  Kemp  & 
Hebert,  36  Wash.  183,  78  Pac,  782,  which  is 
relied  upon  by  respondents. 

It  is  urged,  however,  that  the  judgment 
should  be  affirmed  as  to  the  typewriter  com- 
pany, and  we  think  this  contention  must  be 
upheld.  The  trapdoor  opening  was  upon  the 
side  of  the  store  used  by  Mrs.  Buckley. 
While  both  she  and  the  typewriter  company 
had  goods  stored  in  the  basement,  and  oc- 
casionally used  the  trapdoor  opening,  yet  It 
does  not  appear  that  the  typewriter  company 
had  any  control  over  the  trapdoor  other  than 
a  mere  license  to  go  down  the  opening  when 
necessary.  It  does  not  appear  how  long  the 
trapdoor  had  been  open,  nor  who  left  it  open 
at  the  time  of  this  accident,  which  occurred 
between  five  and  six  in  the  afternoon.  Mrs. 
Stone  testified  that  she  did  not  see  any  one 
in  the  part  of  the  store  occupied  by  the  type- 
writer company,  and  there  is  no  evidence 
that  any  one  was  there  at  that  time.  We  do 
not  think  the  evidence  establishes  any  liabil- 
ity against  the  company. 

The  judgment  of  the  honorable  superior 
court  will  be  affirmed  in  so  far  as  it  affects 
the  typewriter  company,  and  reversed  and 
remanded  for  further  proceedings  in  so  far 
as  it  affects  the  respondent  Buckley. 

HADLEY,  C.  J.,  and  CROW,  MOUNT,  and 
FULLERTON,  JJ.,  concur.  DUNBAR  and 
RUDKIN,  JJ.,  not  sitting. 


BLANGY  r.  SYLVESTER  et  aL 

(Supreme  Court  of  Washington.    Jan.  8,  1908.) 

Appeal  —  Dismissal— Grounds  fob— Settle- 
ment of  Controversy. 

Where  the  record  on  appeal  shows  a  set- 
tlement and  complete  satisfaction  of  the  whole 
controversy,  the  appeal  will  be  dismissed. 

Appeal  from  Superior  Court,  King  Coun- 
ty; R.  B.  Albertson,  Judge. 

Action  by  Nellie  Blangy  against  Olara  E. 
Sylvester  and  the  Charles  E.  Marvin  &  Sous 
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Company.  From  the  judgment,  Clara  E. 
Sylvester  appeals.  Dismissed. 

George  Marvin  Savage  and  May  Sylvester, 
for  appellant  Shepard  &  Flett,  for  respond- 
ents. 

PER  CURIAM.  The  record  In  this  ease 
shows  a  settlement  and  complete  satisfaction 
of  the  whole  controversy.  The  appeal  will 
therefore  be  dismissed. 


SHIPLEY  et  ux.  v.  GAFFNER  et  ux. 
(Supreme  Court  of  Washington.   Jan.  6,  1908.) 

1.  Taxation— Tax  Fobeclosube— Nature  of 
Proceedings. 

Proceedings  for  tax  foreclosure  are  in  rem, 
and  not  against  the  person  of  the  owner ;  hence 
owner*  are  bound  to  take  notice  of  the  prop- 
erty they  own,  pay  taxes  thereon,  and  defend 
against  foreclosure  for  delinquent  taxes,  even 
though  the  property  is  assessed  to  unknown 
owners,  or  to  other  persons. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Taxation,  §  699.] 

2.  Same— Assessment  — Unknown  Owner  — 
Effect  of  Assessor's  Statement—  Statu- 
tory Provisions. 

Ballinger's  Ann.  Codes  &  St.  8  1699,  pro- 
viding that  the  assessor  shall  make  out  in  the 
detail  and  assessment  list  book  a  complete  list 
of  all  lands  subject  to  taxation,  showing  the 
names  of  the  owners  if  to  him  known,  and  if 
unknown  so  state  opposite  each  tract,  does  not 
reqnire  the  assessor  to  use  diligence  in  ascer- 
taining the  names  of  the  true  owners,  and  while 
if  he  knows  he  must  show  them,  if  unknown 
to  him  he  may  so  state,  and  his  statement  is 
conclusive  on  the  question. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Taxation,  |  699.] 

3.  Same — Certificate  of  Delinquency— Re- 
cital of  Ownership  —  Statutory  Provi- 
sions—Constbuction. 

Ballinger's  Ann.  Codes  &  St  fi  1749,  pro- 
viding for  issue  by  the  treasurer  of  a  certificate 
of  delinquency,  and  requiring  a  stub  which  shall 
be  a  summary  of  the  certificate  and  shall  con- 
tain among  other  facts  the  name  of  the  owner 
or  reputed  owner  if  known,  refers  to  the  name 
of  the  owner  as  stated  on  the  assessment  roll, 
and  does  not  require  the  treasurer  to  draw  upon 
hia  own  knowledge  or  investigate  to  determine 
the  actual  or  reputed  ownership,  and  he  is  not 
negligent  if  he  follows  the  record  as  it  appears 
in  his  office. 

4.  Same— Which  Assessment  Roll  Governs. 

The  treasurer  might  under  the  statute  state 
in  a  certificate  either  the  name  on  the  roll  for 
the  year  when  the  taxes  were  delinquent  or 
that  on  the  roll  at  the  time  of  the  certificate. 

5.  Same— Construction  of  Assessment  Roll 
— Ownership  Left  Blank. 

Where  the  place  for  the  name  of  the  owner 
of  property  is  left  blank  in  the  assessment  roll, 
it  amounts  to  a  statement  that  the  owner  is  un- 
known. 

<$.  Same— Effect  of  Knowledge  of  Taxing 
Officer. 

The  fact  that  the  taxing  officer  knew  the 
real  owner  of  property  does  not  affect  the  va- 
lidity of  the  tax  or  of  tax  foreclosure  proceed- 
ings, where  the  property  is  assessed  to  unknown 
owners  and  so  foreclosed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45.  Taxation,  ft  699.] 

Appeal  from  Superior  Court  King  County; 
B,  B.  Albertson,  Judge. 


Action  by  F.  K.  Shipley  and  wife  against 
W.  T.  GafTner  and  wife.  From  a  judgment 
for  defendants,  plaintiffs  appeal.  Affirmed. 

Ellas  A.  Wright  and  F.  C.  Kapp,  for  ap- 
pellants.  Eugene  A.  Childe,  for  respondents. 

MOUNT,  J.  This  action  was  brought  by 
appellants  against  respondents  to  recover 
possession  of  certain  real  estate  in  King 
county,  which  respondents  claim  under  a  tax 
deed,  and  also  to  remove  the  cloud  thereby 
created.  The  general  demurrer  interposed 
to  the  amended  complaint  by  respondents 
was  sustained.  Appellants  elected  to  stand 
on  their  complaint  and  an  order  of  dis- 
missal was  entered,  from  which  this  appeal 
was  prosecuted. 

The  amended  complaint  alleged  that  ap- 
pellants acquired  the  fee-simple  title  to  said 
property  in  November,  1889;  that  they  have 
continued  to  be  the  sole  owners  and  enti- 
tled to  the  exclusive  possession  thereof  ever 
since;  that  the  tax  rolls  in  the  office  of  the 
county  treasurer  for  the  years  1891-92-93-&4 
show  that  appellant  F.  K.  Shipley  as  owner 
had  duly  paid  the  taxes  for  those  years  be- 
fore delinquency;  that  in  the  tax  rolls  for 
the  years  1891,  1892,  and  1896  to  1902,  both 
inclusive,  said  property  was  assessed  to  ap- 
pellant F.  K.  Shipley,  he  being  designated 
therein  as  the  owner  thereof;  that  In  pre- 
paring the  tax  rolls  for  the  year  1895,  the 
county  officials  carelessly  and  negligently 
failed  to  insert  the  names  of  appellants  as 
owners  of  said  property,  and  left  the  space 
provided  therefor  blank,  although  each  of 
said  officials  well  knew,  or  by  the  use  of 
reasonable  diligence  could  have  ascertained, 
that  the  appellants  were  the  owners  thereof ; 
that  on  January  31,  1898,  at  which  time  the 
rolls  of  all  the  prior  years  were  in  his  office, 
the  treasurer  of  said  county  issued  to  the 
county  a  certificate  of  delinquency  against 
said  property  for  the  taxes  of  the  year  1895, 
amounting  to  $2.20;  that  he  carelessly  and 
negligently  neglected  to  name  appellants  as 
the  owners  of  said  property  m  the  certificate, 
the  space  provided  therefor  having  been  left 
blank,  although  he  well  knew,  or  by  the  use 
of  reasonable  diligence  could  have  ascer- 
tained, that  appellants  were  the  owners  of 
said  property;  that  he  thereafter  filed  such 
certificate  as  the  complaint  in  an  action  to 
foreclose  the  same;  that  neither  of  the  ap- 
pellants was  named  as  a  party  to  wild  ac- 
tion, or  attempted  to  be  served  with  any  pro- 
cess whatever;  that  in  the  published  sum- 
mons, which  was  the  only  process  served 
or  attempted  to  be  served  on  the  appellants 
in  said  action,  appellants  were  not  named  at 
all,  said  property  being  designated  therein 
as  belonging  to  unknown  owners,  although 
the  county  treasurer  well  knew,  or  by  the 
use  of  reasonable  diligence  could  have  as- 
certained that  the  appellants  were  the 
owners  thereof;  that  thereupon  a  decree  of 
sale  was  entered,  and  said  property  was  ad- 
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vertlsed  to  be  sold  as  belonging  to  unknown 
owners;  tbat  In  November,  1902,  a  treasur- 
er's deed  was  Issued  to  respondent  W.  T. 
Gaffner,  under  which  respondents  claimed 
title  to  said  property;  tbat  neither  of  appel- 
lants had  any  actual  or  constructive  knowl- 
edge of  said  proceedings  until  August,  1906; 
that  said  property  is  worth  $1,000;  that  a 
proper  tender  of  all  taxes,  penalties,  interest, 
and  costs  had  been  made  prior  to  the  com- 
mencement of  this  action,  which  tender  was 
refused ;  that  by  virtue  of  said  matters  the 
tax  deed  under  which  respondents  claim  title 
to  said  property  was  void  and  constituted  a 
cloud  upon  the  title  of  appellants. 

The  main  question  in  the  case  is,  may  the 
county  foreclose  for  delinquent  taxes  against 
property  assessed  to  unknown  owners,  if  the 
taxing  officers  knew,  or  by  reasonable  dili- 
gence could  have  ascertained,  the  names  of 
the  real  owners?  We  have  repeatedly  held 
that  these  tax  foreclosure  proceedings  are 
in  rem,  and  not  against  the  person  of  the 
owner,  and  that  owners  are  bound  to  take  no- 
tice of  the  property  they  own  and  pay  the 
taxes  thereon  and  defend  against  foreclosure 
for  delinquent  taxes,  even  though  the  prop- 
erty is  assessed  to  unknown  persons  or  to 
other  persons.  Rowland  v.  Eskeland,  40 
Wash.  253,  82  Pac.  599,  and  cases  there  cited. 
In  reference  to  the  assessment  of  real  estate, 
the  statute  In  force  at  the  time  the  assess- 
ment in  this  case  was  made  provided:  "The 
assessor  shall  make  out  in  the  detail  and 
assessment  list  book,  In  numerical  order, 
complete  lists  of  all  land  or  lots  subject  to 
taxation,  showing  the  names  of  the  owners, 
If  to  him  known,  and  if  unknown,  so  stated 
opposite  each  tract  or  lot."  Section  1699,  Bal- 
linger's  Ann.  Codes  &  St  There  Is  nothing 
In  this  language  which  requires  the  asses- 
sor to  use  diligence  to  ascertain  the  names  of 
the  true  owners.  If  he  knows,  he  must  show 
them;  but  if  unknown  to  him,  he  may  so 
state.  We  think  the  officer's  statement  is 
conclusive  upon  the  question.  The  statute 
providing  for  a  certificate  of  delinquency 
requires  a  stub,  "which  shall  be  a  summary 
of  the  certificate,  and  shall  contain  a  state- 
ment— (1)  description  of  the  property  as- 
sessed, (2)  year  or  years  for  which  assessed, 
<3)  amount  of  tax  and  interest  due,  (4)  name 
of  owner  or  reputed  owner,  if  known."  Sec- 
tion 1749,  Balllnger's  Ann.  Codes  &  St.  This 
clearly  refers  to  the  name  of  the  owner  as 
stated  on  the  assessment  roll,  and  does  not 
require  the  treasurer  to  draw  upon  his  own 
knowledge  or  to  examine  other  records  to 
determine  the  actual  ownership  or  the  re- 
puted ownership.  The  treasurer  Is  simply 
a  ministerial  officer  who  exercises  his  duty 
in  Issuing  these  certificates,  and  no  negli- 
gence can  be  charged  against  him  when  he 
follows  the  record  as  it  appears  In  his  office. 
It  is  true  we  said  In  Rowland  v.  Eskeland, 
supra:  "We  held  In  Spokane  Falls,  etc.,  R. 
Co.  v.  Abitz,  38  Wash.  8,  80  Pac.  192,  that 
the  notice  Is  sufficient,  where  it  is  given  to 


the  person  appearing  as  owner  on  the  treas- 
urer's rolls  when  the  certificate  is  issued." 
And  to  the  same  effect  we  quoted  from  the 
same  case  in  Carson  v.  Titlow,  38  Wash. 
196,  80  Pac.  299.  We  also  said  in  Rowland 
v.  Eskeland,  at  page  258  of  40  Wash.,  page 
601  of  82  Pac. :  "It  follows  that  the  actual 
ownership  of  the  property  is  immaterial  in 
these  foreclosure  proceedings,  so  long  as  the 
owner  described  In  the  certificate,  and  to 
whom  the  property  was  assessed,  is  given 
notice  of  such  proceedings."  The  idea  In 
these  cases  was  that  the  treasurer  was  only 
required  to  state  in  the  certificate  the  person 
to  whom  the  property  was  assessed  as  the 
same  appeared  on  the  assessment  rolls  in 
the  year  when  the  taxes  were  delinquent. 
Some  of  the  language  used  might  upon  care- 
ful analysis  be  construed  as  meaning  that 
the  treasurer  was  authorized  or  required  to 
state  the  name  of  the  owner  which  appeared 
on  the  rolls  at  the  date  of  the  certificate; 
that  particular  question  was  not  under  con- 
sideration in  those  cases,  and  we  did  not 
mean  to  decide  questions  which  were  not  in- 
volved therein.  We  are  of  the  opinion,  how- 
ever, that  the  treasurer  might,  under  the 
statute,  state  the  name  at  either  time,  and 
tbat  a  foreclosure  based  thereon  would  be 
sufficient.  It  Is  certainly  sufficient  where 
he  states  the  name  as  it  appears  on  the 
rolls  as  the  property  was  assessed.  In  this 
case  the  fact  that  the  name  of  the  owner  was 
left  blank  amounted  to  a  statement  that  the 
owner  was  unknown.  In  view  of  the  rule 
that  these  proceedings  are  in  rem,  and  that 
owners  are  bound  to  take  notice  of  the  taxes 
against  their  property,  the  fact  that  the  tax- 
ing officers  knew,  or  by  reasonable  diligence 
could  have  learned,  the  true  ownership,  does 
not  invalidate  the  tax  or  foreclosure  proceed- 
ings, where  the  property  is  assessed  to  un- 
known owners. 

The  lower  court  therefore  properly  sus- 
tained the  demurrer,  and  the  judgment  must 
be  affirmed. 

HADLEY,  C.  J.,  and  CROW  and  ROOT, 
JJ„  concur.  RUDKIN  and  FTJLLERTON, 
J  J.,  did  not  sit 


NORTH  PACIFIC  LUMBER  CO.  t.  CAR- 
ROLL et  al. 
(Supreme  Court  of  Washington.   Jan.  7,  1908.) 

Sale— Delivery— Evidence. 

The  uncontradicted  testimony  of  plaintiff's 
president  that  after  the  alleged  delivery  of  lum- 
ber, the  price  of  which  is  sued  for,  and  after 
the  rendering  of  an  account  therefor,  he  had 
a  talk  with  one  of  the  defendants,  in  which  such 
defendant  admitted  that  the  lumber  had  been 
received,  and  that  the  account  waa  correct  and 
would  be  paid,  and  that  subsequently  a  payment 
was  made  thereon,  is  sufficient  evidence  of  de- 
livery. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  43,  Sales,  Si  486-491.] 

Appeal  from  Superior  Court,  King  Coun- 
ty; Mitchell  Gillian,  Judge. 
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Action  by  the  North  Pacific  Lumber  Com- 
pany against  John.  D.  Carroll  and  another. 
Judgment  for  plaintiff.  Defendants  appeal. 
Affirmed. 

W.  E.  Crews  and  Wheeler  &  Skeel,  for 
appellants.  W.  C.  Bristol  and  Hastings  & 
Stedman,  for  respondent 

PER  CURIAM.  The  respondent  brought 
this  action  In  the  court  below  to  recover  a 
oa lance  alleged  to  be  due  for  lumber  sold 
and  delivered  to  the  appellants.  The  answer 
admitted  the  contract,  but  denied  that  the 
lumber  had  been  delivered  as  alleged.  Upon 
a  trial  the  court  found  that  the  lumber  had 
been  delivered  by  the  respondent  to  the  ap- 
pellants, and  used  by  them  to  the  amount 
of  $2,415.27,  upon  which  there  was  paid  $500, 
leaving  a  balance  of  $1,915.27.  Judgment 
was  entered  for  that  amount.  The  defend- 
ants appeal. 

The  only  claim  made  upon  this  appeal  is 
that  there  is  no  evidence  to  sustain  the  find- 
ing that  the  lumber  was  delivered  to  appel- 
lants as  alleged.  The  record  shows  that  the 
president  of  the  respondent  company  had  a 
talk  with  one  of  the  appellants  after  the 
lumber  had  been  delivered,  and  after  an  ac- 
count had  been  rendered  therefor,  and  that 
the  said  appellant  admitted  in  this  conver- 
sation that  the  lumber  had  been  received, 
and  the  account  was  correct  and  would  be 
paid,  and  that  subsequently  $500  was  paid. 
There  was  other  evidence;  but  this  was 
enough  to  base  the  finding  upon,  especially 
since  there  was  no  evidence  offered  by  ap- 
pellants, and  no  effort  made  to  contradict 
these  statements. 

The  judgment  must  therefore  be  affirmed. 


WIKSTROM  v.  PRESTON  MILL  CO. 
(Supreme  Court  of  Washington.   Jan.  6.  1008.) 

1.  Master  and  Servant— Injuries  to  Serv- 
ant —  Duty  to  Instruct  Inexperienced 
Servant. 

It  is  the  doty  of  a  master  to  instruct  an 
inexperienced  servant  in  the  operation  of  a 
cut-off  saw,  and  warn  him  of  the  dangers  inci- 
dent to  its  use. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  8  314.] 

2.  Trial — Instructions — Charge  Correct  as 
a  Whole. 

It  is  not  essential  that  a  single  instruction 
should  embody  the  entire  law  of  the  case,  but 
it  is  sufficient  if  the  charge  as  a  whole  fully 
covers  it. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  $f  703-717.] 

Appeal  from  Superior  Court,  King  County ; 
Arthur  E.  Griffin,  Judge. 

Action  by  Oscar  Wikstrom  against  the 
Preston  Mill  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

Shank  &  Smith,  for  appellant  Hlggras, 
Hall  &  Halverstadt,  and  Walter  8.  Fulton, 
for  respondent 


RUDKIN,  J.  On  the  2d  day  of  February. 
1008,  the  plaintiff  was  injured  while  operat- 
ing a  cut-off  saw  in  the  defendant's  shingle 
mill  at  Preston,  in  King  county.  This  action 
was  Instituted  to  recover  damages  for  the  In- 
juries thus  received,  and  from  a  judgment  In 
favor  of  the  plaintiff  the  defendant  has  ap- 
pealed. 

The  negligence  charged  in  the  complaint  is 
that  the  respondent  was  young  and  inexperi- 
enced, and  was  unfamiliar  with  the  opera- 
tion of  cut-off  saws ;  that  the  appellant,  well 
knowing  these  facts,  negligently  ordered  the 
respondent  to  operate  a  cut-off  saw,  without 
instructing  him  as  to  the  proper  use  of  the 
saw,  or  warning  him  against  the  dangers  In- 
cident thereto;  that  the  shingle  bolts  sup- 
plied were  too  large  for  the  saw;  that  the 
saw  was  dull,  rusty,  unguarded,  etc.  The 
answer  consisted  of  a  denial  of  the  negli- 
gence charged,  and  a  plea  of  contributory 
negligence.  The  shingle  bolts  in  question 
were  approximately  4  feet  In  length,  and  it 
was  the  duty  of  the  respondent  to  cut  them 
Into  blocks  16  Inches  in  length,  by  means  of 
the  cut-off  saw.  In  the  progress  of  this 
work  the  respondent  had  cut  two  blocks  off  a 
bolt  and  was  engaged  in  cutting  the  stub 
end  off  the  third  block,  with  his  right  hand 
on  the  stub,  which  was  from  6  to  9  Inches  in 
length,  when  the  saw  kicked  back,  and  his 
hand  in  some  manner  came  in  contact  there- 
with, causing  the  loss  of  the  greater  part  of 
the  hand,  including  the  thumb  and  first  two 
fingers.  There  was  a  conflict  of  testimony  on 
all  material  facts  in  issue,  and  we  must  as- 
sume that  the  jury  found  that  the  respond- 
ent was  inexperienced  and  was  not  instruct- 
ed as  to  the  proper  use  of  the  saw  or  warned 
against  the  dangers  Incident  to  such  use. 
The  appellant  meets  the  respondent  on  this 
broad  ground,  and  contends  that  the  dangers 
incident  to  the  use  and  operation  of  the  cut- 
off saw  were  open  and  apparent  to  any  per- 
son of  common  understanding,  and  that  nei- 
ther experience,  Instruction,  or  warning  was 
necessary.  This  in  a  measure  is  true.  Every 
person  who  has  attained  years  of  discretion 
knows  that  a  saw  will  cut  and  mangle,  and 
that  if  the  operator  voluntarily  comes  In  con- 
tact therewith  Injury  will  of  necessity  result. 
But  this  is  largely  true  of  all  circular  saws, 
and  yet  it  is  a  matter  of  common  knowledge 
that  the  dangers  Incident  to  their  use  and 
operation  are  manifold  and  great  The  dan- 
ger from  voluntary  contact  with  the  saw  Is 
not  the  only  danger  to  guard  against.  There 
is  also  the  danger  from  involuntary  contact, 
brought  about  from  Improper  use  of  the  saw. 
We  think  it  clearly  appears  from  all  the  tes- 
timony in  this  case  that  some  Instruction,  at 
least  Is  requisite  to  qualify  one  to  operate 
even  a  cut-off  saw,  and  that  there  are  dan- 
gers from  Involuntary  contact  that  experience 
and  instruction  will  In  a  measure  ward 
against  The  trial  judge  and  jury  saw  the 
respondent  and  heard  his  testimony.  They 
were  in  a  better  position  to  judge  of  his  ca- 
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pacity  and  the  necessity  for  the  Instruction 
and  warning  than  we  are,  and  we  think  their 
conclusion  on  the  facts  should  not  be  dis- 
turbed. 

Exception  was  taken  to  one  of  the  Instruc- 
tions given  by  the  court,  because  It  left  out 
of  consideration  the  questions  of  contributory 
negligence  and  assumption  of  risk.  The  court 
could  not  well  embody  the  entire  law  of  the 
case  In  a  single  charge,  and  other  instruc- 
tions fully  covered  these  questions.  Taken 
as  a  whole,  the  charge  was  eminently  fair  to 
both  parties ;  and,  finding  no  error  in  the  rec- 
ord, the  judgment  Is  affirmed. 

FULLERTON,  CROW,  and  MOUNT,  JJ., 
concur. 


VICTOR  SAFE  &  LOCK  CO.  v.  ONEIL  et  al. 
(Supreme  Court  of  Washington.    Jan.  6,  1908.) 

1.  Evidence— Complete  Written  Contract— 
Evidence  ok  Collateral  Agreement. 

Where  a  written  order  addressed  to  the 
seller's  home  office  in  Cincinnati,  and  subject  to 
the  approval  of  that  office,  recited  that  it  con- 
tained all  the  agreements  between  the  parties, 
and  that  any  verbal  agreements  not  embodied 
therein  were  waived,  evidence  of  a  verbal  agree- 
ment that  shipment  was  to  be  made  from  Port- 
land, Or.,  immediately  upon  receipt  of  the  order 
at  that  place  by  the  seller's  agents,  who  had 
taken  the  order,  is  incompetent. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §§  2035,  2030.] 

2.  Sales  —  Contracts  —  Delay  in  Perform- 
ance—"As  Soon  as  Possible." 

Defendants  ordered  a  safe  from  plaintiff 
to  be  shipped  "as  soon  as  possible."  T  pon  re- 
ceipt of  the  order  plaintiff  had  no  finished  safes 
on  hand,  but  rushed  to  completion  one  in  pro- 
cess of  manufacture,  using  all  proper  diligence, 
and  shipping  it  19  days  after  receipt  of  the 
order.  It  appeared  that  the  customary  time  for 
filling  an  order  by  the  manufacture  of  a  new 
safe  was  30  days.  Held,  that  the  shipment  was 
a  substantial  compliance  with  the  order. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  43,  Sales,  §  219. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  528-329.] 

3.  Same— Withdrawal  of  Offer— Acts  Con- 
stituting Withdrawal. 

After  a  firm  had  ordered  a  safe,  they  wrote 
the  seller  that  unless  the  safe  was  the  equal  or 
superior  of  any  safe  made  they  would  not  accept 
it,  and  again  that  they  had  made  an  investiga- 
tion and  found  that  they  could  not  accept  the 
safe  unless  the  seller  would  submit  it  to  a  test 
as  to  its  burglar-proof  qualities.  Held,  that  the 
letters  were  mere  conditioual  threats  to  with- 
draw the  order,  and  not  a  withdrawal  in  law ; 
since  there  was  voluntarily  left  for  further  in- 
vestigation ground  for  dispute  as  to  facts  that 
might  have  required  a  judicial  determination  to 
settle  before  it  could  be  definitely  known  wheth- 
er defendants  would  or  would  not  withdraw. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43.  Sales,  §  45.] 

4.  Same. 

A  withdrawal  of  an  offer  to  contract  must 
be  a  distinct,  unequivocal,  and  unconditional 
statement  of  the  party's  withdrawal,  such  as 
to  leave  no  doubt  that  further  relations  between 
the  parties  on  the  subject  are  at  an  end. 

[Ed  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  j  45.] 


5.  Same— Remedies  of  Seller— Action  for 
Price. 

An  order  for  a  safe,  to  be  paid  for  partly 
in  cash,  and  partly  by  exchange  of  an  old  safe, 
was  accepted  and  filled,  but  the  purchaser  did 
not  accept  the  safe,  and  did  not  pay  the  cash 
price  nor  deliver  the  old  safe  in  exchange,  and 
the  new  safe  wax  held  subject  to  the  purchasers' 
orders.  Held,  that  the  seller  could  recover  the 
full  purchase  price. 

Appeal  from  Superior  Court,  Spokane 
County;  Wm.  A.  Huneke.  Judge. 

Action  by  the  Victor  Safe  &  Ixx-k  Company 
against  B.  F.  O'Nell  and  another,  copartners. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal. Affirmed. 

Gallagher  &  Thayer,  for  appellants.  Hap- 
py &  Hindman,  for  respondent. 

HADLEY,  C.  J.  This  is  an  action  to  re- 
cover the  purchase  price  of  a  bunk  safe. 
Plaintiff  is  a  corporation  with  its  home  of- 
fice at  Cincinnati.  Ohio,  and  the  defendants 
are  copartners,  under  the  firm  name  of  the 
"Bank  of  Latah,"  doing  business  at  Latah, 
Wash.  The  complaint  alleges  that  In  con- 
sideration of  the  sum  of  $1,400.  to  be  paid 
in  the  manner  hereinafter  specified,  the  plain* 
tiff  agreed  to  sell  and  deliver  to  the  defend- 
ants f.  o.  b.  car  at  Latah,  Wash.,  one  Victor 
manganese  steel  screw  d(»or  bank  safe;  that 
the  defendants  agreed  to  purchase  and  re- 
ceive the  safe,  and  to  pay  the  plaintiff  the 
said  sum  of  $1,400,  as  follows:  To  deliver 
to  plaintiff,  upon  compliance  of  the  latter 
with  said  contract,  one  double-door  Ilall  safe, 
with  burglar-proof  chest,  f.  o.  b.  car  at 
Latah,  Wash.,  and  to  pay  the  plaintiff  the 
sum  of  $950  cash.  It  is  further  alleged  that 
the  plaintiff  fully  performed  all  conditions 
imposed  upon  it  by  said  contract,  and  deliv- 
ered to  defendants  at  Latah  the  Victor  safe 
mentioned  in  the  contract,  but  that  the  de- 
fendants have  refused  to  deliver  to  plaintiff 
the  IlaH  safe  mentioned,  or  to  pay  said  sum 
of  $950,  or  any  other  sum.  Based  upon  the 
above  allegations,  the  plaintiff  brought  this 
suit  to  recover  the  full  sum  of  $1,400.  the 
pun-base  price  of  the  safe.  The  defendants 
answered  that  about  September  18,  1SX>5,  one 
Marcellus,  the  representative  of  Glass  & 
Prudhomme,  the  agents  of  plaintiff  at  Port- 
land, Or.,  visited  the  defendants  at  Latah, 
and  solicited  them  to  purchase  a  safe  from 
the  plaintiff  through  said  agents;  that  in  or- 
der to  induce  the  defendants  to  make  the 
purchase,  said  Marcellus  represented  that 
Glass  &  Prudhomme  had  a  safe  then  at  Port- 
land, which  they  could  ship  immediately 
from  Portland  to  the  defendants;  that  the 
defendants  were  anxious  to  obtain  the  Im- 
mediate delivery  of  any  safe  they  might 
purchase,  and  made  such  fact  known  to  said 
Marcellus  and  to  said  agents,  and  that  they 
would  not  purchase  any  safe  that  could  not 
be  delivered  immediately;  that  relying  upon 
said  representations,  and  believing  that  the 
plaintiff  had  a  safe  In  Portland  which  It 
could  and  would  ship  to  the  defendants  i in- 
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mediately,  they  placed  the  order  for  the  pur- 
chase of  the  safe  from  plaintiff.  It  is  alleged 
that  the  plaintiff  did  not  deliver  said  safe 
within  a  reasonable  time  or  at  all,  and  that 
defendants  never  accepted  the  safe  mention- 
ed in  the  complaint.  The  cause  was  tried  by 
the  court  without  a  jury,  and  resulted  In  a 
judgment  against  the  defendants  for  the 
full  purchase  price  of  the  safe  with  interest. 
The  defendants  have  appealed. 

Appellants  have  assigned  a  number  of  spe- 
cified errors;  but  the  appeal  involves  the  one 
question,  whether  the  judgment  Is  justifiable 
under  the  facts.  The  order  from  appellants 
for  a  safe  is  shown  by  the  evidence  as  fol- 
lows: By  a  partly  printed  and  partly  written 
instrument,  which  is  designated  as  "Specifi- 
cations Victor  Manganese  Steel  Screw  Door 
Bank  Safes."  upon  the  same  page  of  which 
bending  follow  detail  specifications  of  a  safe 
as  to  size,  materials,  and  workmanship.  On 
the  next  page,  or  reverse  side  of  the  sheet 
containing  such  specifications,  appears  a 
■written  order  for  a  safe  of  which  the  follow- 
ing is  a  copy:  "The  Victor  Safe  and  Lock  Com- 
pany, Cincinnati,  Ohio — Gentlemen:  Please 
furnish  us  In  accordance  with  the  forego- 
ing specifications  one  No.  49  Victor  Man- 
ganese Steel  Screw  Door  Bank  Safe,  care- 
fully packed  and  delivered  f.  o.  b.  cars  at 
Latah,  Wash.  Bill  to  the  Bank  of  Latah, 
Latah,  Wash.  Ship  as  soon  as  possible  via 
freight.  On  receipt  of  same  in  good  condi- 
tion will  pay  to  your  order  the  sum  of  four- 
teen hundred  dollars  as  follows:  Nine  hun- 
dred &  fifty  dollars  ($950)  in  current  funds  & 
one  (I)  double  door  Hal»  safe  with  burglar 
proof  chest  f.  o.  b.  Latah,  Wash.  This  con- 
tract covers  all  of  the  agreements  between 
the  parties  hereto,  and  all  claims  for  verbal 
agreements  of  any  nature  not  embodied  here- 
in are  waived,  and  order  is  taken  subject  to 
the  approval  of  the  Cincinnati  office  of  the 
Victor  Safe  &  Lock  Company.  AH  orders 
must  be  on  this  blank.  Witness  my  hand  and 
seal  this  25th  day  of  Sept.  1905.  Bank  of 
Latah.  [L.  S.]  Wm.  A.  McEachern.  [L.  S.]" 
It  will  be  seen  that  the  order  refers  partlc- 
ularry  to  the  said  specifications,  was  made  by 
the  appellants,  and  was  addressed  to  the 
plaintiff  at  its  home  office  In  Cincinnati.  It 
expressly  declares  that  it  contains  all  the 
agreements  between  the  parties,  that  all 
claims  for  verbal  agreements  of  any  nature 
not  embodied  In  the  writing  are  waived,  and 
that  the  order  was  subject  to  the  approval  of 
the  Cincinnati  office  of  the  plaintiff.  Thus 
the  appellants  solemnly  said,  over  their  own 
signatures,  that  the  writing  contains  the 
whole  contract  between  the  parties,  and  that 
any  further  verbal  agreements  were  waived. 
By  their  answer,  and  by  evidence  received  at 
the  trial,  they,  however,  sought  to  show  a 
verbal  agreement  that  the  safe  was  to  be 
shipped  from  Portland,  Or.,  Immediately  up- 
on the  receipt  of  the  order  by  Glass  &  Prud- 
homme.  By  the  terms  of  the  written  order 
such  evidence  became  incompetent,  it  being 


evidence  entirely  Inconsistent  with  the  writ- 
ten order.  The  order  not  only  made  no  men- 
tion of  such  agreement  as  to  Immediate  ship- 
ment from  Portland,  but  in  effect  negatived 
the  existence  of  such  agreement,  for  the  rea- 
son that  it  was  addressed  to  the  ivspondent 
at  Its  Cincinnati  office,  and  was  expressly 
made  subject  to  the  approval  of  that  office. 
The  evidence  shows  that,  in  the  regular 
course  of  transmitting  mail  from  Portland  to 
Cincinnati,  at  Feast  four  days  are  required,  a 
fact  which  the  appellants  must  be  held  to 
have  had  In  view  at  the  time  they  made  the 
order. 

The  evidence  shows  that  the  order  was 
forwarded  at  once  by  Glass  &  Prudhomme 
to  the  Cincinnati  office  of  respondent;  that 
there  were  no  finished  safes  In  stock  at  the 
time;  that  the  customary  time  for  filling  the 
order  by  the  manufacture  of  a  new  safe  was 
about  80  days;  that  respondent  Immediately 
directed  that  a  safe  which  was  then  in  pro- 
cess of  manufacture  should  be  rushed  to  com- 
pletion for  the  purpose  of  filling  this  order; 
that  this  was  done,  and  the  safe  was  finished 
and  shipped  to  appellants  19  days  after  re- 
ceipt of  the  order.  The  evidence  clearly 
shows  that  all  possible  diligence  was  exercis- 
ed by  respondent  to  fill  the  order  under  the 
circumstances  as  they  existed  at  the  time 
the  order  was  received.  Appellants  urge  that 
they  were  not  required  to  wait  until  a  safe 
could  be  manufactured,  and  that  they  were 
entitled  to  immediate  shipment  when  the  or- 
der was  received.  Their  order  did  not  call 
for  immediate  shipment,  but  said,  "ship  as 
soon  as  possible."  We  have  seen  that  the 
shipment  was  made  as  soon  as  possible  under 
the  existing  circumstances,  and  under  such 
general  directions  as  to  shipment,  in  the  ab- 
sence of  more  definite  specifications  as  to 
time,  we  think  the  shipment  which  was  made 
was  a  substantial  compliance  with  the  order. 
To  be  sure  an  unreasonable  lapse  of  time 
could  not  be  held  to  have  been  within  the 
spirit  of  the  order,  but  the  time  here  was 
not  unreasonable,  considering  the  circumstan- 
ces. Pending  the  manufacture  and  shipment 
of  this  safe  as  aforesaid,  no  correspondence 
was  had  directly  between  respondent's  home 
office  and  appellants,  and  the  latter  contend 
that  they  were  not  advised  that  respondent 
had  accepted  the  order,  for  which  reason  they 
say  It  was  not  in  law  accepted  so  as  to  make 
a  contract  before  the  time  when  appellants 
claim  that  they  withdrew  their  order.  The 
answer  does  not  allege  any  withdrawal  of  the 
order  before  acceptance,  and  that  subject  was 
not  introduced  by  the  pleadings ;  but.  in  view 
of  the  evidence,  we  will  examine  that  sub- 
ject. The  order  was  in  fact  immediately  act- 
ed upon  by  respondent,  as  we  have  seen,  and 
It  at  once  set  about  filling  It.  This  was  fol- 
lowed by  actual  shipment  and  the  arrival  of 
the  safe  at  Latah  as  requested  in  the  order. 
Whatever  may  be  said  as  to  whether  there 
was  such  an  acceptance  as  made  a  completed 
contract  prior  to  the  arrival  of  the  safe  at 
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Latah,  it  must  In  any  event  be  held  that  there 
was  a  complete  acceptance  when  the  safe 
reached  Latah,  and,  unless  appellants  had  In 
legal  contemplation  theretofore  withdrawn 
their  order,  the  contract  became  complete, 
and  they  were  bound  by  the  terms  of  their 
written  order.  Was  there  such  a  withdraw- 
al? Before  the  shipment  was  made  the  ap- 
pellants addressed  to  Glass  &  Prudhomme,  at 
Portland,  the  following  communication:  "It 
has  been  brought  to  our  notice  that  the  safe 
we  ordered  from  you  through  Mr.  Marcellus 
is  not  the  article  we  understood  we  were 
getting,  and  that  was  represented  to  us  at 
the  time  the  proposition  was  made  us  which 
led  up  to  the  order.  Our  order  was  given  on 
the  representation  that  the  Victor  Safe  was 
the  best  in  the  world,  in  the  sense  that  it  was 
the  most  burglar  proof  and  would  stand  the 
most  severe  attack  that  could  be  made  on  It, 
and  to  be  the  equal  or  superior  of  any  safe 
made,  the  manganese  steel  safe  and  all  the 
rest  of  them  Included.  We  will  look  into 
this  matter  a  little  further,  but  now  write  to 
advise  that  if  we  are  not  getting  the  strong- 
est and  best  safe  made  we  are  not  getting 
what  we  ordered  and  what  was  represented 
to  us  in  the  sale,  and  will  not  receive  it  if 
such  be  the  case."  Later  the  following  was 
also  addressed  by  appellants  to  the  same  per- 
sons: "We  addressed  you  on  October  6th  a 
letter  in  regard  to  safe  ordered  from  you  and 
advising  you  that  If  we  found  upon  investi- 
gation that  this  safe  has  been  misrepresented 
to  us  that  we  would  refuse  to  accept  it.  We 
have  had  no  reply  to  this  letter,  and  now 
write  to  advise  you  that  we  have  made  a 
thorough  investigation  into  the  matter  and 
find  that  we  cannot  accept  your  Victor  man- 
ganese safe,  unless  you  will  submit  it  to  an 
honest  test  as  to  Its  burglar-proof  qualities." 
The  matters  urged  in  the  above  letters  as  rep- 
resentations made  by  respondent's  agents  were 
not  mentioned  in  the  specifications  of  appel- 
lants' written  order.  They,  therefore,  be- 
came a  part  of  the  verbal  representations, 
which,  as  we  have  seen,  were  ail  expressly 
waived.  The  existence  of  such  representa- 
tions was  the  only  ground  stated  for  a  pos- 
sible future  refusal  to  accept  the  safe,  facts 
which  appellants  are  not  entitled  to  urge  as 
against  a  completed  contract,  because  they 
have  expressly  waived  them.  Assuming,  how- 
ever, that  they  had  the  absolute  right  of 
withdrawal  before  the  acceptance  of  the  or- 
der by  respondent,  without  any  regard  to  the 
reasons  given  therefor,  the  fact  remains  that 
there  was  no  absolute  withdrawal.  The  claim 
that  there  was  a  withdrawal  is  based  entirely 
upon  the  above  letters,  and  an  inspection  ot 
them  clearly  shows  that  there  was  a  mere 
conditional  threat  to  withdraw.  The  matter 
was  still  left  open  for  respondent  to  establish 
the  burglar-proof  qualities  of  tbe  safe.  Thus 
there  was  voluntarily  left  open  for  further 
investigation  ground  for  dispute  as  to  facts 
that  might  have  required  a  judicial  deter- 
mination to  settle  before  it  could  be  definitely 


known  whether  appellants  would  or  would  not 
withdraw.  Such  cannot  be  a  withdrawal  in 
law.  To  amount  to  a  withdrawal  there  must 
be  communicated  a  distinct,  unequivocal,  and 
unconditional  statement  to  that  effect,  so  def- 
inite as  to  leave  no  doubt  that  further  rela- 
tions between  the  parties  on  the  subject  are 
at  an  end  The  renunciation  of  an  offer  to 
contract  should  in  substance  be  as  explicit 
and  definite  as  a  renunciation  of  the  contract 
after  its  acceptance.  With  reference  to  the 
renunciation  of  a  contract,  the  rule  is  stated 
in  vol.  2,  Mechem  on  Sales,  f  1087,  as  follows: 
"Where,  before  the  time  arrives  for  the  per- 
formance of  the  contract  by  one  party,  the 
other  absolutely  and  unqualifiedly  announces 
that  he  will  neither  receive  such  performance 
by  the  former  nor  perform  on  his  part,  the 
former  may,  if  he  desires,  consider  blmsell 
as  absolved  from  his  duty  to  perform.  This 
renunciation  by  the  other,  however,  must  be 
more  than  a  mere  threat  of  nonperformance, 
and,  a  fortiori,  more  than  mere  Idle  talk  of 
not  performing.  It  must  be  a  distinct,  un- 
equivocal, and  absolute  refusal  to  receive 
performance  or  to  perform  on  his  own  part." 
See,  also,  Benjamin  on  Sales  (Bennett's  Ed.) 
I  568  ;  9  Cyc.  687;  Dingley  v.  Oler,  117  D.  S. 
490,  6  Sup.  Ct.  850,  29  L.  Ed.  984;  Smoot'g 
Case,  15  Wall.  (U.  S.)  86,  21  L.  Ed.  107 ;  KI1- 
gore  v.  Northwest  Texas  Baptist  Educational 
Society,  90  Tex.  139,  87  S.  W.  598 ;  Vittum  v. 
Estey,  67  Vt  158,  31  Atl.  144.  There  was 
therefore  no  effectual  withdrawal  of  the  or- 
der prior  to  tbe  arrival  of  the  safe  at  Latah, 
and  the  acceptance  of  the  order  became  com- 
plete at  that  time,  making  a  completed  con- 
tract between  tbe  parties.  Appellants  wholly 
refused  to  perform  either  in  kind  or  other- 
wise, and  the  right  of  action  thereupon  ac- 
crued to  respondent  for  the  recovery  of  the 
full  purchase  amount,  the  safe  being  held 
subject  to  appellants'  order.  Schott  Com- 
pany v.  Stone,  Fisher  &  Lane,  35  Wash.  252, 
259,  77  Pac.  192. 

For  the  foregoing  reasons,  the  Judgment  is 
affirmed. 


FULLERTON,  CROW, 
ROOT,  JJ.,  concur. 


MOUNT,  and 


CHICAGO  LUMBER  ft  COAL  CO.  v.  Mc- 
CANN  et  al. 
(Supreme  Court  of  Washington.   Jan.  6.  1908.) 

Sales  —  Acts  Constitutino  Delivery  — De- 
livery to  Carries. 

Vendor  of  shingles  and  vendee  agreed  that 
1,000  shingles  should  have  a  fixed  weight ;  that, 
if  the  actual  weight  were  more  than  the  fixed 
weight,  vendor  would  deduct  from  the  price  the 
freight  on  excess  weight  to  the  point  where  ven- 
dee destined  the  shingles ;  and  that,  if  the  actual 
weight  were  less,  vendee  would  pay  vendor  the 
amount  saved  thereby  on  freight.  Held,  that 
the  place  of  delivery  to  vendee  was  not  thereby 
fixed  at  the  destination  of  the  eh  ingles  rather 
than  where  the  shingles  were  delivered  to  the 
carrier. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43.  Sales,  §f  377-380.] 
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Appeal  from  Superior  Court,  King  County; 
Boyd  J.  Tallman,  Judge. 

Action  by  the  Chicago  Lumber  &  Coal  Com- 
pany against  Andrew  McCann  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. Affirmed. 

Shorett  &  Shorett  for  nppellant  Smith 
A  Cole,  for  respondents. 

MOUNT,  J.  Appellant  brought  this  action 
to  recover  from  respondents  4206.70,  alleges 
to  have  been  paid  to  respondents  for  a  car 
load  of  shingles  which  were  not  delivered  to 
appellant.  The  respondents  admtited  the  re- 
ceipt of  the  money,  but  denied  that  the  shin- 
gles were  not  delivered  to  appellant  The 
case  was  tried  to  a  court  without  a  jury. 
The  only  question  in  the  case  was  whether 
the  shingles  were  delivered  to  appellant  The 
trial  court  found  that  they  were  delivered, 
and  entered  a  Judgment  of  dismissal. 

It  appears  that  respondents  had  been  sell- 
ing shingles  to  appellant  for  some  time,  and 
delivering  the  same  on  cars  of  the  North- 
ern Pacific  Railway  Company  at  Falls  City, 
Wash. ;  that  when  a  car  was  loaded  at  that 
place,  an  Invoice  thereof  would  be  mailed  to 
appellant's  agent  at  Seattle.  By  reason  of 
the  fact  that  the  railway  company  had  no 
agent  at  Falls  City,  a  bill  of  lading  was  Is- 
sued by  the  railway  agent  at  Preston,  about 
five  miles  distant  from  Falls  City,  and  a 
copy  of  the  bill  of  lading  was  usually  mailed 
by  the  railway  agent  to  the  appellant  at  Seat- 
tle, as  consignor.  Upon  receipt  of  the  Invoice 
the  appellant  would  pay  the  purchase  price 
of  the  shingles  to  respondents.  There  was 
an  understanding  between  the  appellant  and 
respondents  that  1,000  shingles  should  have 
a  fixed  weight  If  the  actual  weight  were 
more  than  the  fixed  weight  the  respondents 
would  deduct  from  the  price  of  the  shingles 
the  freight  bn  the  excess  weight  to  the  points 
where  appellant  destined  the  shingles.  If  the 
actual  weight  were  less,  the  appellant  would 
pay  respondents  the  amount  saved  thereby  on 
freight  On  March  24,  1905,  at  appellant's 
order,  respondents  loaded  Northern  Pacific 
car  No.  2,268  at  Falls  City,  and  directed  the 
same  by  order  of  appellant  to  be  shipped  to 
Alliance,  Neb.,  and  requested  the  railway 
agent  at  Preston  to  send  a  copy  of  the  bill 
of  lading  to  appellant  at  Seattle.  Respond- 
ents at  the  same  time  sent  an  invoice  to  the 
appellant  at  Seattle,  whereupon  appellant 
paid  to  respondents  $206.70,  the  purchase 
price  of  the  shingles.  The  railway  agent  at 
Preston  by  some  mistake  did  not  send  the  bill 
of  lading  to  appellant  Appellant,  however, 
assumed  control  of  the  car,  and  while  the 
same  was  en  route  to  Alliance,  Neb.,  diverted 
the  shipment  to  Bndarka,  Okl.  For  some 
reason  which  does  not  clearly  appear,  the  car 
load  of  shingles  was  lost  to  appellant.  This 
action  was  brought  to  recover  back  from  re- 
spondents the  $206.70  paid  for  the  shingles. 
There  la  a  direct  conflict  In  the  evidence 


as  to  whether  the  contract  was  for  delivery 
on  board  the  cars  at  Falls  City,  or  at  the 
4*>int  of  destination  of  the  car.  Appellant 
argues,  because  the  freight  was  subject  to  ad- 
justment after  the  arrival  of  the  car  at  its 
destination,  that  this  fact  shows  that  deliv- 
ery was  to  be  made  at  the  point  of  destina- 
tion of  the  car ;  but  we  think  this  fact  does 
not  have  the  effect  claimed  for  It  It  Is  not 
claimed  that  respondents  agreed  to  pay  any 
part  of  the  freight  if  the  shingles  weighed 
the  fixed  weight  If  they  weighed  more  than 
the  fixed  weight,  respondents  were  to  pay 
freight  for  the  excess  weight  only.  If  the 
shingles  weighed  less,  appellant  was  to  pay 
to  respondents  the  difference  In  the  freight 
charges.  This  amounted  simply  to  a  guaranty 
of  weight,  nothing  more,  and  did  not  and 
was  not  Intended  to,  fir  the  place  of  delivery. 
It  is  not  claimed  that  this  particular  car 
weighed  more  or  less  than  the  guaranteed 
weight  or  that  the  respondents  had  any  con- 
trol of  the  car  or  the  shipment  after  the 
shingles  were  loaded  on  the  car  of  the  rail- 
way company.  We  are  satisfied  from  an  ex- 
amination of  all  the  evidence,  which  need  not 
be  stated  here,  that  the  contract  was  for  de- 
livery at  Falls  City,  and  that  the  trial  court 
properly  found  that  fact 
The  judgment  should  therefore  be  affirmed. 

HADLEY,  C.  J.,  and  CROW  and  ROOT, 
JJ.,  concur.  RUDKIN  and  FULLERTON, 
J  J.,  did  not  sit 


HOUSEKEEPER  v.  LIVINGSTONE. 
(Snpreme  Court  of  Washington.   Jan.  9,  1908.) 

1.  Mechanics'  Liens— Enfobcement— Limi- 
tation or  Liability  bt  Agreement — Evi- 
dence— Sufficiency. 

In  an  action  to  enforce  a  mechanic's  lien 
against  the  owner  of  the  property  and  his  les- 
sees, evidence  held  to  sustain  a  finding  that  the 
owner's  liability  was  not  limited  to  a  certain 
amount  by  agreement. 

2.  Appeal  — Right  or  Review  —  Effect  of 
Stipulation— Attorney's  Fees. 

Where  all  the  parties  at  a  trial  stipulated 
that  the  court  should  fix  the  amount  of  attor- 
ney's fees  without  introduction  of  evidence  there- 
on, in  the  absence  of  a  showing  of  abuse  of  dis- 
cretion, the  determination  cannot  be  reviewed : 
hence  in  case  of  such  an  agreement  an  allowance 
of  $150  attorney's  fees  on  the  trial  of  a  sharply 
contested  action  to  enforce  a  mechanic's  lien, 
which  resulted  in  judgment  for  $340.37,  will  not 
be  reviewed. 

fEd.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  5§  3881-3889.1 

3.  Mechanic's  Liens— Enforcement— Agree- 
ment of  Tenant— Evidence— Sufficiency. 

In  an  action  to  enforce  a  mechanic's  lien 
against  lessees  of  the  property,  evidence  held  to 
sustain  a  finding  that  they  had  not  agreed  to 
assume  any  liability. 

Fullerton,  J.,  dissenting  in  part 

Appeal  from  Superior  Court  Whitman 
County;  C.  F.  Miller,  Judge. 

Action  by  J.  O.  Housekeeper  against  H.  W. 
Livingstone,  owner  of  a  hotel,  and  M.  J.  Ma- 
loney  and  wife,  lessees  thereof,  to  enforce  a 
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mechanic's  lien.  From  a  judgment  against 
Livingstone  and  in  favor  of  Maloney  and 
wife,  Livingstone  and  plaintiff  appeal.  Af- 
firmed on  both  appeals. 

McCroskey  &  Canfield,  for  appellant  J.  O. 
Housekeeper.  John  Pattlson,  for  appellant 
H.  W.  Livingstone.  J.  N.  Pickrell,  for  re- 
spondents. 

HADLEY,  C.  J.  This  is  an  action  to  fore- 
close a  mechanic's  Hen  against  a  hotel  in 
Colfax,  Whitman  county.  The  action  was 
brought  by  J.  O.  Housekeeper  against  H.  W. 
Livingstone  and  M.  J.  Maloney  and  wife. 
Livingstone  was  the  owner  of  the  real  es- 
tate, and  Maloney  occupied  it  as  a  tenant  un- 
der a  lease.  A  fire  had  seriously  damaged 
the  building,  and  somewhat  extensive  re- 
pairs were  made  thereon  by  Housekeeper,  at 
tne  request  of  Livingstone,  the  owner  of  the 
fee.  As  a  part  of  the  repairs  made  by 
Housekeeper  certain  materials  and  labor  were 
furnished  by  him  in  the  way  of  kalsomlning 
and  glazing  In  parts  of  the  building.  The 
controversy  in  this  case  arises  over  the  last- 
named  items.  Housekeeper  claims  that  he 
made  the  repairs  at  the  request  of  both  Liv- 
ingstone and  Maloney,  and  that  both  the  fee 
and  the  leasehold  estate  are  chargeable  with 
the  cost  thereof.  Livingstone  claims  that  he 
expressly  limited  his  liability  for  these  par- 
ticular repairs  to  $75,  that  he  told  Housekeep- 
er if  the  cost  exceeded  said  sum  he  must  look 
exclusively  to  Maloney  for  the  excess.  Malon- 
ey denies  that  he  directed  any  part  of  the 
work  to  be  done  on  account  of  his  liability, 
and  maintains  that  the  entire  repairs  were 
authorized  and  directed  by  Livingstone.  As 
lessee  Maloney  therefore  contends  that  Living- 
stone's estate  in  fee  is  alone  subject  to  a  lien 
for  the  whole  amount,  and  that  the  leasehold 
estate  cannot  be  subjected  to  the  lien  for  any 
part  of  the  expense.  The  decree  of  the  court 
was  that  the  lien  for  the  whole  amount  shall 
be  enforced  against  the  interest  of  Living- 
stone, but  not  against  that  of  Maloney,  and 
Maloney  and  wife  were  dismissed  from  the  ac- 
tion. It  was  provided  that,  In  the  event  of  a 
sale  under  the  decree,  the  purchaser  shall  be 
let  into  possession,  subject  to  the  possession 
of  Maloney  and  wife  as  lessees.  From  the  de- 
cree the  defendant  Livingstone  and  the  plain- 
tiff Housekeeper  have  both  appealed. 

Appellant  Livingstone  contends  that  the 
court  erred  in  finding  that  the  labor  and 
material  in  excess  of  the  value  of  $75  were 
furnished  at  his  request.  There  was  no  writ- 
ing between  Livingstone  and  Housekeeper 
concerning  the  work,  and  It  is  somewhat  dif- 
ficult to  determine  from  the  evidence  of  the 
conversations  between  them  the  full  legal  ef- 
fect thereof.  Housekeeper  testified  that  Liv- 
ingstone told  him  to  go  to  Maloney  and  tell 
him  that  Livingstone  would  pay  $75  upon  the 
kalsomlning  and  glazing,  and  that,  if  Malon- 
ey desired  more  work  done  than  that  amount 
in  value,  he  must  pay  for  it  himself.  House- 


keeper, however,  says  that  Livingstone  at 
no  time  said  that  he  would  In  no  event  pay 
the  excess  of  $75,  but  that  he  merely  asked 
Housekeeper  to  so  tell  Maloney.  Living- 
stone's purpose  appeared  to  be  to  get  an 
agreement  from  his  tenant  Maloney  to  pay 
for  part  of  the  repairs,  and  this  he  sought  to 
do  by  sending  Housekeeper  to  Maloney.  But 
we  believe  the  testimony  as  a  whole  does  not 
establish  that  Livingstone  limited  his  own 
liability  as  between  himself  and  Housekeeper. 
Whatever  may  have  been  his  intention  as  be- 
tween himself  and  Maloney,  he  nevertheless 
permitted  Housekeeper  to  go  ahead  and  do 
the  work  to  the  betterment  of  bis  property, 
without  expressly  telling  Housekeeper  that 
the  liability  was  limited  to  less  than  the  full 
value.  Under  such  circumstances,  we  think 
Livingstone's  liability  was  not  limited  to  $75. 
The  property  belonged  to  Livingstone,  and 
the  primary  liability  to  pay  for  all  the  per- 
manent improvements  made  with  his  knowl- 
edge and  without  his  objection  was  upon  him, 
unless  he  so  distinctly  and  clearly  limited 
his  liability  that  Housekeeper  could  not  have 
reasonably  understood  it  otherwise.  After  a 
careful  examination  of  the  evidence,  we 
think  we  would  not  be  warranted  in  disturb- 
ing the  court's  finding  that  the  material  and 
labor  were  furnished  at  Livingstone's  re- 
quest. The  same  is  also  true  as  to  the  finding 
concerning  the  value  of  the  labor  and  mate- 
rial. 

It  is  next  assigned  that  the  court  erred  in 
allowing  the  sum  of  $150  as  attorney's  fees. 
The  reasonable  value  of  the  labor  and  mate- 
rials was  found  to  be  $340.37,  and  the  decree 
is  for  the  enforcement  of  the  lien  for  that 
amount  and  for  costs.  Considering  the 
amount  involved,  it  is  contended  that  the  fee 
allowed  was  too  large.  We  think  the  record 
is  such  that  the  question  of  excessive  attor- 
ney's fees  is  not  reviewable  here.  All  par- 
ties stipulated  at  the  trial  that  the  court 
should  fix  the  amount  of  attorney's  fees  with- 
out the  introduction  of  any  evidence  upon  the 
subject,  and  the  amount  was  so  fixed  without 
evidence.  Under  such  circumstances  there  is 
nothing  for  the  appellate  court  to  review. 
To  be  sure,  if  it  manifestly  appeared  that 
the  trial  court  abused  its  powers  in  the  prem- 
ises, this  court  might  be  warranted  in  so  hold- 
ing. Such  a  case  is  not  presented  here,  how- 
ever. In  the  absence  of  any  evidence  upon 
the  subject,  and  in  view  of  the  stipulation  to 
abide  the  court's  decision,  together  with  the 
evident  sharply  contested  litigation  and  ne- 
cessity for  somewhat  extensive  legal  services 
as  shown  by  the  record,  the  case  before  us 
does  not  present  a  manifest  abuse  of  power. 
So  far  as  the  appellant  Livingstone  is  con- 
cerned, we  think  the  Judgment  should  be  af- 
firmed. 

Referring  now  to  the  appeal  of  Housekeep- 
er, we  find  that  the  assignments  of  error  re- 
late to  the  failure  of  the  court  to  find  that 
the  respondents  Maloney  and  their  leasehold 
estate  are  liable.  It  is  contended  that  Malon- 
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ey  requested  the  Improvements  as  well  as 
Livingstone.  The  evidence,  however,  shows 
that  Livingstone  repeatedly  said  to  Maloney 
and  others  after  the  fire  that  he  would  fully 
repair  the  building  as  rapidly  as  It  could  be 
done.  When  Housekeeper  delivered  Living- 
stone's message  to  Maloney  about  the  pro- 
posed $75  limitation,  Maloney  replied  In  sub- 
stance that  Livingstone  had  always  said  he 
would  repair  as  rapidly  as  possible,  and  that 
Housekeeper  would  make  the  repairs  in  ques- 
tion as  well  as  others  he  had  already  made; 
that  he  (Maloney)  was  greatly  Inconvenienced 
by  reason  of  the  delay,  and  he  demanded  that 
Housekeeper  should  go  ahead  and  complete 
the  repairs  or  he  would  get  some  one  else  to 
make  them.  The  entire  conversation  and  the 
whole  evidence  together  convinces  us  that 
Maloney  simply  demanded  that  Housekeeper 
should  proceed  on  the  authority  of  Living- 
stone, as  had  been  all  the  time  contemplated, 
or  he  (Maloney)  would  see  that  some  one  else 
did  the  work.  The  court  heard  the  testimony 
of  all  these  persons,  and  we  think  under  the 
evidence  that  we  should  not  say  it  was  error 
to  refuse  to  find  that  Maloney  requested  the 
work  done  on  his  own  responsibility.  The 
dismissal  of  the  Maloneys  from  the  case  fol- 
lowed as  a  result,  and  was  therefore  not  er- 
roneous. 

The  contentions  upon  both  appeals  are  de- 
nied, and  the  judgment  is  affirmed  House- 
keeper shall  recover  his  costs  on  the  Living- 
stone appeal,  and  the  Maloneys  shall  recover 
their  costs  on  the  Housekeeper  appeal. 

MOUNT,  CROW,  and  ROOT,  JJ.,  concur. 
DUNBAR  and  RUDKIN,  JJ.,  not  sitting. 

FULLERTON,  J.  (dissenting  in  part).  I 
think  there  was  no  obligation  on  the  part  of 
the  appellant  Livingstone  to  pay  a  larger  sum 
than  $75,  and  that  the  decree,  In  so  far  as  It 
requires  him  to  pay  in  excess  of  this  amount, 
Is  erroneous. 

(48  Wash.  196) 

STATE  ex  rel.  CONLAN  v.  OUDIN  &  BERG- 
MAN FIRE  CLAY  MINING  & 
MFG.  CO. 

(Supreme  Court  of  Washington.  Jan.  7.  1008.) 

1.  Appeal — Rxcobd — Necessity  fob  Bill  or 
Exceptions  ob  Statement  of  Facts. 

The  findings  of  the  trial  court  are  not  sub- 
ject to  review,  in  the  absence  of  a  statement  of 
facts  and  bill  of  exceptions. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  |  2424.] 

2.  Cobpobations  —  Dissolution  —  Grounds 
— dlssentions  as  to  management. 

Bal anger's  Ann.  Codes  &  St.  §  5780.  subd. 
5,  provides  that  an  information  may  be  filed 
against  a  corporation  which  does  or  omits  acts 
which  amount  to  a  surrender  or  a  forfeiture  of 
its  rights  and  privileges  as  a  corporation,  or 
where  it  exercises  powers  not  conferred  by  law. 
Section  5780  provides  that  when  a  corporation 
shall  be  found  guilty  of  unlawfully  exercising 
any  office  or  franchise  it  shall  be  dissolved. 
Section  5700  provides  for  the  disposition  of  the 
estate  of  a  corporation  offending  against  the 


state  laws.  Held,  that  the  court  has  power  to 
dissolve  a  corporation  in  which  there  are  only 
three  stockholders,  two  of  whom  are  husband 
and  wife,  who  own  one-half  the  stock,  where, 
because  of  ill  feeling  between  them  and  the  third 
stockholder,  they  are  unable  to  agree  as  to  the 
management  of  the  corporate  affairs,  and  no 
board  of  directors  has  been  elected  for  over  four 
years,  the  husband  having  represented  the  cor- 
poration without  authority  during  that  time. 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty; Henry  L.  Kennan,  Judge. 

Action  by  the  state,  on  the  relation  of  Thom- 
as F.  Oonlan,  against  the  Oudln  &  Bergman 
Fire  Clay  Mining  &  Manufacturing  Company 
for  a  dissolution.  From  a  decree  in  favor  of 
plaintiff,  defendant  appeals.  Affirmed. 

Gallagher  &  Thayer,  for  appellant  R.  L. 
Edmiston  and  R.  J.  Danson,  for  respondent. 

ROOT,  J.  This  action  was  Instituted  for 
the  purpose  of  dissolving  the  defendant  cor- 
poration. From  a  decree  of  dissolution  this 
appeal  is  prosecuted. 

The  defendant  was  Incorporated  under  the 
laws  of  Washington,  In  April,  1803,  with  a 
capital  stock  of  9150,000,  divided  into  1,500 
shares  of  the  part  value  of  $100  each.  No 
by-laws  appear  to  have  been  adopted  by  the 
corporation.  The  trial  court  finds  that  on 
the  17th  of  April,  1003,  the  relator  herein  be- 
came the  owner  of  750  shares  of  the  stock, 
and  that  Eva  M.  Oudln  and  Charles  P.  Ou- 
dln were  the  owners  of  the  other  750  shares ; 
that  the  stock  Is  still  owned  by  them  in  the 
respective  amounts  mentioned.  At  that  time 
the  relator  obtained  his  stock  from  one  Berg- 
man, who  was  one  of  the  trustees.  The  said 
Charles  P.  Oudin  was  the  other  trustee,  the 
articles  providing  for  only  two.  Shortly  aft- 
er the  date  above  mentioned,  a  meeting  of  the 
stockholders  was  called  to  elect  a  trustee  to 
fill  the  vacancy  caused  by  the  withdrawal  of 
Bergman  from  the  company.  At  the  meeting 
all  of  the  stockholders  were  present  Seven 
hundred  and  fifty  shares  were  voted  for  this 
relator,  and  750  shares  for  Eva  M.  Oudln, 
wife  of  Charles  P.  Oudln.  As  neither  re- 
ceived a  majority,  no  election  was  had.  Since 
said  date  no  election  has  taken  place,  and  the 
corporation  has  had  but  one  trustee,  and  con- 
sequently been  unable  to  legally  transact  any 
corporate  business.  The  court  finds  that  said 
Oudln  and  wife  refuse  to  elect  or  to  help 
elect  or  to  consent  to  the  election  of,  said 
relator  as  a  trustee,  and  declare  that  they 
will  never  consent  to  relator  occupying  any 
official  position  or  exercising  any  official  au- 
thority or  control  with  or  over  the  corpora- 
tion. The  court  finds  that  said  Charles  P. 
Oudin  has  assumed  to  act  on  behalf  of  and 
to  represent  said  corporation  without  author- 
ity, and  that  under  his  management  and  con- 
trol the  corporation  has  suffered  great  finan- 
cial reverses  and  loss,  and  that  by  reason  of 
his  great  carelessness  the  factory  and  manu- 
facturing plant  of  the  corporation  was  de- 
stroyed by  fire  and  the  business  destroyed, 
and  that  said  Oudln  has  ever  since  April, 
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1903,  been  engaged  In  organizing  and  building 
up  a  riTal  fire-brick,  sewer-pipe,  and  clay 
manufacturing  plant,  exercising  the  manage- 
ment and  control  thereof,  and  wholly  absorb- 
ing the  business  patronage  of  the  defendant 
corporation.  No  statement  of  facts  or  bill  of 
exceptions  Is  brought  up.  Hence  the  findings 
cannot  be  questioned.  Appellant  urges  that 
the  facts  as  found  do  not  Justify  the  conclu- 
sions of  law  or  the  decree. 

Section  5780,  Ballinger's  Ann.  Codes  &  St., 
reads  as  follows:  "An  information  may  be 
filed  against  any  person  or  corporation  in  the 
following  cases :  *  *  *  (5)  Or  where  any 
corporation  do  or  omit  acts  which  amount  to 
a  surrender  or  a  forfeiture  of  their  rights  and 
privileges  as  a  corporation,  or  where  they  ex- 
ercise powers  not  conferred  by  law."  Section 
5789  provides  that,  when  a  defendant  shall  be 
found  guilty  of  unlawfully  exercising  any  of- 
fice or  franchise,  the  court  shall  give  Judg- 
ment of  ouster,  and  in  case  of  corporations 
the  same  shall  be  dissolved.  Section  5790 
makes  further  provision  for  the  disposition 
of  the  estate  of,  the  corporation  offending 
against  the  laws  bf  the  state.  While  the  pro- 
visions of  the  statute  may  not  be  entirely 
clear  and  specific,  we  think  they  Justify  a  dis- 
solution of  a  corporation  under  such  circum- 
stances as  we  find  in  this  case.  The  rival 
stockholders  herein  seem  unable  to  agree  as 
to  the  management  and  control  of  the  corpo- 
rate affairs.  This  is  the  eighth  appeal  to  this 
court  by  these  parties,  or  those  interested  in 
this  matter,  and  we  are  informed  that  anoth- 
er appeal  is  now  on  the  way.  As  the  stock 
Is  held  entirely  by  three  stockholders,  two 
of  whom  are  husband  and  wife,  considera- 
tions do  not  obtain  which  might,  if  there  were 
numerous  stockholders  not  directly  responsi- 
ble for  the  controversy  and  the  present  condi- 
tion of  the  corporation.  We  see  no  reason 
for  not  dissolving  this  corporation,  which  for 
over  four  years  has  been  Impotent  and  unable 
to  legally  transact  any  business  on  account  of 
the  controversy  and  III  feeling  existing  be- 
tween the  parties  who  own,  each,  half  of  the 
stock. 

We  think  the  Judgment  and  decree  of  the 
trial  court  was  Justified,  and  the  same  is 
therefore  affirmed. 

HADLEY,  C.  J.,  and  CROW,  MOUNT,  and 
FULLERTON,  JJ„  concur.  DUNBAR  and 
RUDKIN,  JJ.,  not  sitting. 


DUTEAU  v.  BARTO  et  al. 

(Supreme  Court  of  Washington.  Jan.  8.  1908.) 

Appeal  —  Review  —  Findings  of  Fact  on 
Conflicting  Evidence. 

The  findings  of  fact  by  a  trial  judge  upon 
conflicting  evidence  will  not  be  disturbed  on 
appeal,  unless  clearly  unsupported  by  the  evi- 
dence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §8  3983-3989.] 

Appeal  from  Superior  Court,  King  Coun- 
ty; Boyd  J.  Tallman,  Judge. 


Action  by  Joseph  Duteau  against  R.  W. 
Barto,  administrator  of  the  estate  of  George 
M.  Godfrey,  and  another.  Judgment  for 
plaintiff,  and  defendants  appeal.  Affirmed. 

Walter  B.  Beals  and  Blaine,  Tucker  & 
Hyland,  for  appellants.  Arthur  C.  Dresbach 
and  F.  A.  Gilman,  for  respondent 

PER  CURIAM.  This  action  was  com- 
menced by  Joseph  Duteau  against  George 
M.  Godfrey  and  Lee  Melleur,  to  recover  $1,- 
263,  less  $185.20,  paid  for  services  rendered 
by  the  plaintiff  to  the  defendants  from  May, 
1904,  to  July  11,  1905,  as  their  housekeeper 
and  cook,  and  also  In  caring  for  and  nursing 
the  defendant  Godfrey  at  times  when  he 
was  not  in  a  condition  io  care  for  himself. 
The  defendants,  after  denying  the  allega- 
tions of  the  complaint,  alleged  that  in  May, 
1904,  the  plaintiff,  being  unable  to  do  hard 
manual  labor,  offered  to  do  the  housework 
and  cooking  for  the  defendant  Godfrey  for 
his  lodging  and  board;  that  his  offer  was 
accepted;  that  in  July,  1904,  the  defendant 
Melleur  went  to  live  with  plaintiff  and  God- 
frey under  this  arrangement;  and  that  the 
defendants  were  not  indebted  to  the  plaintiff 
fn  any  sum  whatever.  Prior  to  trial  the  de- 
fendant Godfrey  died,  and  his  administra- 
tor having  been  substituted  as  a  party  de- 
fendant, amended  pleadings  were  filed,  rais- 
ing the  same  issues,  with  the  additional  al- 
legation made  by  the  administrator  that 
Godfrey  during  his  lifetime  had  loaned  $185.- 
20  to  the  plaintiff,  no  part  of  which  had 
been  paid,  and  for  which  he  asked  Judgment. 
The  trial  Judge  made  findings  upon  which 
Judgment  was  entered  In  favor  of  the  plain- 
tiff against  both  defendants  for  $397.57  and 
costs.   The  defendants  have  appealed. 

No  question  of  law  is  raised  on  this  ap- 
peal, appellants'  controlling  contention  be- 
ing that  the  findings  and  Judgment  are  not 
supported  by  the  evidence.  We  have  repeat- 
edly said  that,  when  a  trial  Judge  has  tried 
an  Issue  of  fact,  has  seen  the  witnesses, 
heard  them  testify,  has  been  In  a  position  to 
pass  upon  their  credibility,  and  has  on  con- 
flicting evidence  made  findings  of  fact,  this 
court  will  not,  on  a  trial  de  novo,  disturb  such 
findings,  unless  they  are  clearly  unsupported 
by  the  weight  of  competent  evidence.  Hav- 
ing carefully  read  the  entire  record,  we  have 
concluded  that  the  evidence,  although  con- 
flicting, Is  amply  sufficient  to  sustain  each 
and  all  of  the  findings  made,  and  the  Judg- 
ment entered  thereon. 

The  Judgment  is  affirmed. 


COLLINS  et  al.  v.  HUFFMAN  et  al. 

(Supreme  Court  of  Washington.   Jan.  7.  1908.) 

1.  Appeal — Review— Harmless  Errob  —  Ad- 
mission of  Evidence. 

In  an  action  on  bonds  given  on  an  injunc- 
tion pendente  lite,  restraining  plaintiffs  from 
interfering  with  a  stock  of  merchandise  or  with 
defendants'  possession,  the  court  permitted  one 
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of  the  plaintiffs  to  be  asked,  on  cross-examina- 
tion, whether  it  was  true  that  he  had  made  a 

contract  with  defendants  because  he  could  not 
agree  with  them  and  wanted  to  get  them  out  of 
a  certain  company,  over  objection  that  in  the 
injunction  suit  the  court  had  found  that  there 
was  no  contract.  The  answer  was  "No."  Held, 
that  it  appearing  from  the  context  that  the 
thought  involved  in  the  question  was  merely 
the  reason  that  defendants  sought  to  withdraw, 
no  prejudice  could  have  resulted  from  the 
answer,  as  it  was  sufficiently  to  the  effect  that 
there  was  no  contract,  which  was  consistent 
with  the  court's  finding,  and  met  the  objection 
specified. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  S,  Appeal  and  Error,  U  4153-4160.] 

2.  Injunction— Liabilities  on  Bonds — Ac- 
tions— Evidence — Admissibility. 

In  an  action  on  bonds  given  on  an  injunc- 
tion pendente  lite,  restraining  plaintiffs  from 
interfering  with  a  stock  of  merchandise  or  with 
defendants'  possession,  it  was  sought  to  intro- 
duce evidence  as  to  the  collectibility  of  a  cer- 
tain account  owing  plaintiffs,  the  purpose  being 
to  fonnd  damages  against  defendants  for  fail- 
ure to  collect  it,  when  it  was  claimed  plaintiffs 
were  prevented  by  the  injunction  from  so  do- 
ing. Witness  had  already  testified  that  the  ac- 
count was  not  taken  in  charge  by  defendants, 
and  that  he  knew  during  the  injunction  suit 
that  defendants  did  not  claim  control  of  the  ac- 
count. Held,  that  the  collection  of  the  account 
not  having  been  taken  from  plaintiffs  by  the  in- 
iunction,  the  evidence  as  to  its  collectibility  was 
immaterial  and  properly  excluded. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  27,  Injunction,  f  584.] 

8.  Sake. 

In  an  action  on  bonds  given  on  an  injunc- 
tion pendente  lite,  restraining  plaintiffs  from 
interfering  with  a  stock  of  merchandise  or  with 
defendants'  possession,  it  appeared  that  after 
the  injunction  was  dissolved  a  stipulation  was 
made  between  the  parties  for  joint  possession, 
and  that  later  the  store  was  turned  over  to 
plaintiffs,  who  placed  it  in  the  hands  of  a  job- 
bers' association.  In  estimating  the  amount  of 
property,  plaintiffs  charged  defendants  with  the 
foil  invoice  price  of  all  goods  turned  over  at 
the  time  of  the  injunction.  Held,  that  objec- 
tion was  properly  sustained  to  the  question  as 
to  what  the  stock  of  goods  brought  when  sold  by 
the  jobbers'  association,  defendants  being  en- 
titled to  credit  for  the  invoice  value  on  all  that 
was  turned  back  to  plaintiffs,  and  the  goods 
having  been  turned  over  to  the  jobbers'  associa- 
tion by  plaintiffs. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Injunction,  8  584.] 

4.  Appeal— Review— Harmless  Error— Ad- 
mission of  Evidence. 

Whatever  may  be  said  as  to  the  materiality 
of  a  question,  no  prejudice  could  have  resulted 
therefrom  where  the  answer  was  "It  would  be 
hard  for  me  to  say.  I  could  not  swear  to  that." 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  §§  4153-4100.] 

5.  Same — Prejudice. 

Errors  assigned  but  not  discussed  in  ap- 
pellant's brief  will  not  be  considered,  though 
counsel  state  that  they  are  not  waived,  the  bur- 
den being  on  appellant  to  show  injury  there- 
from. 

JBd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  3,  Appeal  and  Error,  §§  4250-4261.] 

6.  Trial — Instructions — Wbitten  Instruc- 
tions. 

A  stenographer  employed  by  both  parties 
to  report  a  trial  is  virtually  under  the  direction 
of  the  court,  and  hence  the  court's  charge  bav- 
ins been  reported  by  such  stenographer,  the 
same  was  in  writing  within  Laws  1903,  p.  120, 


c.  81,  f  1,  subd.  4.  providing  that  on  request  of 
either  party  the  charge  must  be  in  writing,  but 
that  a  stenographic  report  thereof  shall  be  con- 
sidered a  charge  in  writing. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Trial,  f  522.] 

7.  Damages  — Instructions  —  Conflicting 
Instructions. 

In  an  action  on  injunction  bonds,  the  court 
charged  that  damages  must  be  found  in  some 
amount,  either  nominal  or  actual,  and  a  later 
instruction  contained  the  expression,  "so  that 
you  will  bear  in  mind  in  finding  your  damages 
in  this  case,  if  you  find  any  at  all,"  etc.  Held, 
that  the  jury  must  have  understood  the  court  to 
refer  to  actual  damages  when  it  used  the  words 
"if  you  find  any  at  all."  the  whole  case  having 
been  tried  on  the  theory  that  nominal  damages 
were  recoverable,  and  as  so  understood,  that  the 
instructions  were  not  conflicting,  in  that  the 
later  instruction  permitted  a  finding  of  no  dam- 
ages whatever. 

8.  Appeal— Review— Harmless  Error  — Er- 
roneous Instructions. 

In  an  action  on  injunction  bonds,  an  in- 
struction that  damages  must  be  confined  to  mat- 
ters occurring  subsequently  to  the  date  of  the 
bond  was  not  prejudicial  error,  though  the  in- 
junction order  was  dated  two  days  before  the 
bond,  and  the  instruction  failed  to  permit  any 
recovery  of  damages  for  the  intervening  day, 
where  it  was  not  shown  that  there  was  any 
change  of  conditions  between  the  date  of  the 
injunction  and  the  bond  from  which  any  dam- 
ages accrued. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  |  4220.] 

9.  Injunction — Liabilities  on  Bonds— Ac- 
tions— Damages— Attorneys'  Fees. 

A  restraining  order  was  issued  which  con- 
tained an  order  to  show  cause  why  a  temporary 
injunction  should  not  issue.  No  motion  was 
made  to  dissolve  the  restraining  order,  but  on 
the  return  day  of  the  order  to  show  cause  it  was 
simply  sought  to  prevent  the  issuance  of  a  tem- 
porary injunction.  No  motion  was  made  to  dis- 
solve the  latter  order,  and  the  attorney's  serv- 
ices thereafter  rendered  were  on  the  trial  of  the 
issues  of  the  main  case,  which  resulted  inci- 
dentally in  the  dissolution  of  the  injunction. 
Held,  in  an  action  on  the  bonds  given,  that  un- 
der the  rule  that  attorney's  fees,  to  be  recover- 
able, must  have  been  for  services  rendered  in 
securing  a  dissolution  of  the  injunction  distinct 
from  any  services  rendered  in  connection  with 
the  main  case,  no  services  were  rendered  for 
which  fees  were  recoverable  as  damages. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Injunction,  f  597.] 

10.  Same— Instructions. 

Where,  in  an  action  on  bonds  given  on  an 
injunction,  restraining  plaintiffs  from  interfer- 
ing with  a  stock  of  merchandise  or  with  de- 
fendants' possession,  it  appeared  that  after  dis- 
solution of  the  injunction  a  stipulation  was 
made  between  the  parties  for  joint  possession 
of  the  store,  and  that  later  it  was  turned  over 
to  plaintiffs,  who  placed  it  in  the  hands  of  a 
jobbers'  association,  which  disposed  of  the  whole 
without  any  segregation  of  the  old  stock  from 
the  new,  the  court  did  not  proceed  on  a  wrong 
theory  of  the  case  in  considering  the  business 
of  plaintiffs  and  that  conducted  by  defendants 
as  one  continuous  business,  and  in  instructing 
that  the  business,  stock,  and  accounts  should  be 
considered  as  they  were  at  the  date  defendants 
took  possession,  and  also  at  the  date  they  re- 
turned possession,  instead  of  instructing  that 
plaintiffs'  business  as  it  was  when  defendants 
took  possession  should  be  considered  alone,  and 
rthat  plaintiffs  had  nothing  to  do  with  stock  and 
accounts  added  during  defendants'  possession. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Injunction,  Si  589-593.] 
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11.  DAME* 

An  order  for  an  Injunction  pendente  lite 
recited  that  the  court,  being  fully  advised, 
ordered  that  the  injunction  as  prayed  be  grant- 
ed, and  that  the  same  be  continued  until  the 
bearing  of  the  cause,  and  it  was  further  ordered 
that  on  giving  a  bond  "an  injunction  forthwith 
issue."  Held,  that  the  point  that  under  the 
terms  of  the  order  it  became  necessary  after 
the  bond  was  filed  and  approved  to  issue  a 
formal  injunction  order,  and  that  inasmuch  as 
this  was  not  done  there  was  in  fact  no  injunc- 
tion, and  therefore  no  liability  on  the  bond,  waa 
not  well  taken,  the  words  "granting  the  injunc- 
tion" being  manifestly  intended  to  operate  as 
the  injunction  order  itself  on  the  filing  and  ap- 
proval of  the  necessary  bond. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Injunction,  |  340.] 

Appeal  from  Superior  Court,  Spokane 
County;  Miles  Poindexter,  Judge. 

Action  by  T.  E.  Collins  and  others  against 
Fred  B.  Huffman  and  the  Fidelity  &  Depos- 
it Company  of  Maryland.  From  a  judgment 
for  plaintiffs,  both  plaintiffs  and  the  Fidelity 
&  Deposit  Company  appeal.  Affirmed  on 
both  appeals. 

Cullen  &  Dudley,  for  appellants.  Danson 
ft  Williams,  for  respondent. 

HADLET,  a  J.  This  is  a  suit  for  damages 
based  upon  two  injunction  bonds.  The  bonds 
were  executed  by  the  defendant  Fred  B. 
Huffman  and  another,  with  defendant  Fi- 
delity &  Deposit  Company  of  Maryland  as 
surety.  The  facts  stated  In  the  complaint 
are  substantially  as  follows:  On  the  23d  day 
of  December,  1903,  In  an  action  then  pending 
in  the  district  court  of  the  First  judicial  dis- 
trict of  the  state  of  Idaho,  wherein  one 
George  W.  Huffman  and  the  defendant  Fred 
B.  Huffman  were  plaintiffs  and  the  plaintiffs 
herein  were  defendants,  a  restraining  order 
was  issued  whereby  these  plaintiffs,  the  de- 
fendants in  the  former  action,  were  restraln- 
ed  from  In  any  manner  interfering  with  the 
stock  of  merchandise,  books  of  account,  ac- 
counts, and  personal  property  belonging  to  the 
Collins  Mercantile  Company  located  at  King's 
Spur,  Kootenai  county,  Idaho,  and  from  in 
any  way  interfering  with  the  possession  there- 
of by  the  sakl  Huffmans  until  the  further  or- 
der of  court  Upon  the  Issuance  of  the  re- 
straining order  an  Injunction  bond  In  the  sum 
of  $1,500  as  required  by  the  court  was  execut- 
ed by  the  persons  aforesaid,  as  plaintiffs  In 
said  action,  and  by  said  surety  company.  It 
is  alleged  that  thereafter,  on  or  about  Decem- 
ber 31,  1903,  upon  the  hearing  of  the  order  to 
show  cause  why  the  restraining  order  should 
not  be  continued  in  force  pending  the  suit 
the  court  duly  made  an  order  continuing  the 
injunction  In  force  upon  the  condition  that 
the  plaintiffs  in  the  action  should  file  an  ad- 
ditional bond  in  the  sum  of  $6,000.  A  bond 
In  said  sum,  executed  by  the  same  obligors 
who  made  the  first  one,  was  thereupon  duly 
executed  and  filed.  It  Is  further  alleged  that 
such  proceedings  were  thereafter  bad  In 
said  action  that  on  or  about  May  5,  1905, 
the  said  Idaho  court  Anally  decided  that  the 


plaintiffs  In  the  action  were  not  entitled  to 
the  Injunction,  and  that  a  judgment  was  en- 
tered therein  In  favor  of  these  plaintiffs. 
The  claim  for  damages  herein  is  based  upon 
an  alleged  dissipation  of  the  stock  of  goods 
and  accounts,  and  destruction  of  the  business 
of  these  plaintiffs  during  the  time  the  said 
Huffmans  were  in  possession  thereof  by  au- 
thority of  said  Injunction  orders.  The  com- 
plaint fixes  the  damages  at  more  than  $12,- 
000.  The  answers  of  the  defendants  admit 
the  issuance  of  the  injunction  orders  and  the 
execution  of  the  bonds,  bnt  they  deny  that 
plaintiffs  were  damaged  in  any  sum.  A  tri- 
al was  had  before  a  jury,  a  verdict  was  re- 
turned In  favor  of  the  plaintiffs  for  the  sum 
of  $750,  and  Judgment  was  entered  In  ac- 
cordance with  the  verdict  The  plaintiffs 
and  also  the  defendant  Fidelity  *  Deposit 
Company  of  Maryland  have  appealed. 

The  appeal  of  the  plaintiff  appellants  Is 
prosecuted  upon  the  contention  that  the  trial 
court  proceeded  upon  an  entirely  erroneous 
theory,  or  the  result  which  was  effected  In 
the  case  could  not  have  been  reached.  It  Is 
contended  that  the  evidence  shows  an  invest- 
ment by  appellants  of  $7,000  In  a  profitable 
business;  that  the  business  was  taken  away 
from  the  owner  by  a  voluntary  wrongdoer 
through  the  means  of  a  writ  of  injunction, 
and  was  run  and  controlled  by  such  wrong- 
doer for  nearly  a  year  and  a  half,  at  the  end 
of  which  time  the  whole  Investment  of  $7,000 
was  lost;  that  for  such  loss  directly  caused 
by  the  wrongdoer  damages  in  the  sum  of  $750 
only  have  been  awarded.  The  appellants 
have  assigned  many  errors,  and  an  examina- 
tion of  them  becomes  necessary  to  determine 
whether  the  cause  was  tried  upon  an  errone- 
ous theory. 

It  Is  first  assigned  that  the  court  erred  in 
permitting  the  witness  Severance  to  answer 
the  question  as  to  whether  It  was  true  that 
he  had  made  a  contract  with  the  Huffmans 
because  he  could  not  agree  with  them  end 
wanted  to  get  them  ont  of  the  Severance- 
Huffman  Company.  Severance  was  inter- 
ested in  the  profits  of  the  Collins  Mercan- 
tile Company,  the  latter  being  really  the  ap- 
pellant Collins.  Severance  had  also  sustain- 
ed business  relations  with  the  Huffmans,  the 
same  being  referred  to  as  the  Severance-Huff- 
man Company.  When  the  question  to  which 
objection  was  made  was  asked  Severance,  he 
was  being  interrogated  about  an  account 
which  was  owing  from  the  Severance-Huff- 
man Company  to  the  Collins  Mercantile  Com- 
pany, or  really  to  the  appellants.  The  ob- 
jection was  made  upon  the  single  ground 
that  the  Idaho  court  had  found  that  there 
was  no  contract  An  examination,  we  think, 
shows  that  the  question  refers  to  a  proposed 
agreement  or  mere  negotiations  as  descrip- 
tive of  the  reason  why  it  was  sought  to  sev- 
er the  Huffmans  from  the  company.  The 
contention  now  is  that  permitting  the  wit- 
ness to  answer  must  have  created  a  preju- 
dice in  the  minds  of  the  jury.  The  answer 
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was  "No,**  -which  was  equivalent  to  saying 
that  the  witness  did  not  enter  into  such  a 
contract.  81nce  it  appears  from  the  context 
of  the  record  that  the  thought  involved  In 
the  question  was  mei-ely  the  reason  that  the 
Huff  mans  sought  to  withdraw,  no  prejudice 
could  have  resulted  from  the  answer  of  the 
witness,  for  the  reason  that  the  answer  was 
sufficiently  to  the  effect  that  there  was  no 
contract,  which  was  consistent  with  the  find- 
ings of  the  Idaho  court,  and  met  the  ground 
specified  in  the  objection. 

It  Is  next  assigned  that  the  court  erred  In 
sustaining  an  objection  to  a  question  asked 
the  witness  Severance  on  re-examination  as 
to  the  collectibility  of  the  Severance-Huffman 
Company  account,  which  was  an  account  of 
something  more  than  $2,000  owing  to  appel- 
lants. The  purpose  of  attempting  to  show 
the  collectibility  of  the  account  was  to  found 
damages  against  the  Huffmans  for  failure 
to  collect  It,  when  it  Is  claimed  appellants 
were  prevented  by  the  Injunction  from  so 
doing.  The  same  witness  had  testified  al- 
ready that  this  account  was  not  taken  Into 
the  charge  of  the  Huffmans,  and  that  he 
knew  during  all  the  time  of  the  Idaho  litiga- 
tion that  the  Huffmans  did  not  in  any  way 
claim  the  control  of  this  account.  This  show- 
ed that  the  collection  of  the  account  was 
not  taken  from  appellants  by  the  Injunction, 
and  the  Huffmans  cannot  therefore  be  held 
responsible  for  failure  to  collect  It.  In  view 
of  the  witness'  previous  testimony,  the  mat- 
ter of  the  collectibility  of  the  account  became 
immaterial  to  the  issues  in  the  case,  and  It 
was  not  error  to  sustain  the  objection. 

It  is  next  urged  that  It  was  error  to  sus- 
tain an  objection  to  a  question  asking  what 
the  stock  of  goods  brought  when  sold  by  the 
Spokane  Jobbers'  Association.  After  the  In- 
junction was  dissolved,  a  stipulation  was 
made  between  the  parties  for  Joint  posses- 
sion of  the  store  for  a  time,  and  later  it  was 
turned  over  to  the  control  of  appellants,  who 
placed  It  In  the  hands  of  the  Spokane  Job- 
bers' Association.  In  estimating  the  amount 
of  property,  appellants  had  charged  the  re- 
spondents with  the  full  invoice  price  of  all 
goods  which  were  turned  over  at  the  time 
of  the  Injunction.  Respondents  were  there- 
fore entitled  to  credit  in  the  same  way  for 
the  Invoice  amount  of  all  that  were  turned 
back  to  appellants.  These  having  been  turn- 
ed over  to  the  Spokane  Jobbers'  Association 
by  appellants  themselves,  it  became  Immate- 
rial so  far  as  respondents  were  concerned 
what  prices  the  goods  brought. 

It  is  also  contended  that  It  was  error  to 
overrule  appellants'  objection  to  a  question 
asked  a  witness  as  to  whether,  with  a  few 
goods  added,  the  store  could  have  been  run 
longer  and  all  the  outstanding  accounts  col- 
lected. This  witness  was  in  charge  of  the 
stock  for  the  Spokane  Jobbers'  Association, 
which,  as  we  have  seen,  held  It  under  the  di- 
rection of  appellanta  Whatever  may  be  said 
as  to  the  materiality  of  the  question,  no  prej- 


udice could  have  resulted  therefrom  in  view 
of  the  answer  of  the  witness.  The  answer 
was,  "It  would  be  hard  for  me  to  say.  I 
could  not  swear  to  that" 

A  number  of  other  errors  are  assigned  up- 
on the  admission  and  rejection  of  testimony ; 
but  while  counsel  say  they  do  not  waive 
tbem,  they  have  not  discussed  them  in  their 
brief.  The  burden  Is  upon  appellants  to  show 
wherein  they  have  been  prejudiced.  Errors 
to  be  available  for  reversal  must  operate  to 
the  injury  of  the  complaining  party.  Brown 
Bros.  v.  Forest,  1  Wash.  T.  202 ;  Jose  v.  Stet- 
son, 20  Wash.  648,  50  Pac.  397.  We  find  no 
prejudicial  error  in  the  particulars  men- 
tioned. 

It  is  next  contended  that  the  court  Instruct- 
ed the  Jury  orally,  and  that  this  was  error  In 
view  of  the  fact  that  appellants  had  season- 
ably requested  written  Instructions.  The  rec- 
ord shows  that  one  stenographer  was  em- 
ployed by  both  parties  to  report  the  case  at 
the  trial,  and  that  she  did  report  It,  Includ- 
ing the  taking  of  the  court's  Instructions. 
She  was  therefore  under  the  control  of  both 
parties.  The  pertinent  part  of  the  statute 
upon  this  subject  Is  found  In  subdivision  4, 
S  1,  Laws  1903,  p.  120,  c.  81,  as  follows: 
"When  the  evidence  Is  concluded,  either  par- 
ty may  request  the  judge  to  charge  the  Jury 
in  writing,  in  which  event  no  other  charge 
or  Instruction  shall  be  given,  except  the  same 
be  contained  in  the  said  written  charge; 
*  •  *  Provided,  further,  that  whenever  in 
the  trial  of  any  cause,  a  stenographic  report 
of  the  evidence  and  the  charge  and  instruc- 
tions of  the  court  Is  taken,  the  taking  of  such 
charge  or  Instructions  by  the  stenographic  re- 
porter, shall  be  considered  as  a  charge  or  in- 
struction In  writing  within  the  meaning  of 
this  section."  Appellants  contend  that,  on  the 
authority  of  State  v.  Mayo,  42  Wash.  540, 
85  Pac.  251,  the  Instructions  as  given  by  the 
court  in  the  case  at  bar  were  not  In  conformi- 
ty with  the  above  statute.  In  the  case  cited 
it  was  said  that  there  were  two  stenographers 
present  at  the  trial  taking  a  report  of  the 
case,  one  employed  on  behalf  of  the  prose- 
cuting attorney  and  the  other  by  the  defend- 
ant Under  such  circumstances  It  was  held 
that  the  court  was  not  relieved  from  the  obli- 
gation to  charge  the  Jury  In  writing,  the  re- 
quest therefor  having  been  made.  It  was 
stated  In  effect  that.  In  order  to  relieve  the 
court  of  this  obligation,  the  stenographer  pres- 
ent must  be  an  official  stenographer,  or  one 
under  the  direction  and  control  of  the  court, 
"so  that  a  copy  of  the  charge  could  be  had  If 
application  to  the  court  should  be  made  there- 
for." It  was  held  that  a  stenographer  em- 
ployed by  one  of  the  parties  only  is  not  so 
under  the  control  of  the  court  that  he  can  be 
required  to  furnish  a  copy  of  any  part  of  the 
proceedings  either  to  the  court  or  to  the  op- 
posing party.  The  holding  was  based  upon 
the  ground  that  the  report  of  a  stenographer 
employed  by  one  party  only  becomes  the  pri- 
vate property  of  that  party,  which  Is  no  doubt 
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correct  Appellants  contend  here  that  the 
stenographer  employed  In  this  case  was  not 
under  the  control  of  the  court,  and  was  not 
an  official  stenographer.  Strictly  speaking, 
there  Is  under  our  statutes  no  such  person  as 
an  official  court  stenographer,  but  a  stenogra- 
pher may  be  so  related  to  both  the  parties  In 
a  cause  as  virtually  places  him  under  the  di- 
rection of  the  court  We  think  this  Is  true 
where  one  stenographer  is  employed  by  both 
parties  to  report  a  trial.  Such  a  reporter  Is 
under  the  direction  of  either  party,  and  If  the 
interest  or  advantage  of  either  party  requires 
that  copies  of  Instructions  which  the  reporter 
has  taken  shall  be  furnished  to  the  court,  or 
to  such  party,  the  copies  must  be  forthcom- 
ing. If  the  statute  quoted  is  to  be  given  any 
force  at  all,  It  would  seem  that  the  court  com- 
plied with  Its  provisions  in  this  case.  The 
statute  was  passed  with  knowledge  that  we 
have  no  official  stenographers,  and  in  view  of 
that  fact  we  think  It  was  intended  to  meet 
just  such  cases  as  the  one  at  bar.  This  hold- 
ing in  no  way  conflicts  with  State  v.  Mayo, 
supra,  the  facts  of  which  were  materially  dif- 
ferent from  those  now  before  us. 

It  Is  contended  that  the  court  gave  contra- 
dictory instructions  In  that  the  jury  were  first 
told  that  they  must  And  damages  In  some 
amount,  either  nominal  or  actual,  and  a  later 
Instruction  contained  the  expression,  "so  that 
you  will  bear  In  mind  in  finding  your  dam- 
ages in  this  case,  if  you  find  any  at  all,"  etc. 
Appellants  argue  that  the  above  expression 
conflicts  with  the  first  Instruction,  for  the 
reason  that  It  gave  the  Jury  liberty  to  find  no 
damages  whatever.  The  jury  must  have  un- 
derstood the  court  to  refer  to  actual  damages 
when  it  used  the  words  "If  you  find  any  at 
all,"  for  the  whole  case  had  been  tried  upon 
the  theory  that  nominal  damages  were  re- 
coverable. That  the  jury  were  not  misled  Is 
evidenced  by  the  fact  that  the  verdict  which 
was  returned  was  for  substantial  actual  dam- 
ages. 

It  Is  next  urged  that  the  court  erred  in 
instructing  that  damages  under  the  second  or 
$5,000  bond  must  be  confined  to  the  matters 
occurring  subsequently  to  December  31,  1903, 
the  date  of  that  bond.  The  injunction  order 
upon  which  that  bond  was  based  was  dated 
December  29,  1903,  and  the  Instruction  also 
limited  the  recovery  of  damages  under  the 
first  or  $1,500  bond  to  the  period  between  the 
dates  of  December  23d  and  29th,  inclusive. 
It  Is  therefore  argued  that  the  instruction 
failed  to  permit  any  recovery  of  damages  for 
December  30th.  Appellants'  assignment  of  er- 
ror Is,  however,  directed  to  the  point  that  the 
instruction  erroneously  ■directed  that  no  re- 
covery could  be  had  upon  the  $5,000  bond  be- 
tween the  dates  of  December  23d  and  29th, 
and  no  reference  Is  made  to  failure  to  cover 
the  date  of  December  30th.  The  exceptions 
to  the  Instruction  also  fail  to  call  specific  at- 
tention to  this  point  and  we  think  appel- 
lants are  not  in  position  to  urge  It  But,  in 
any  event  if  the  question  were  properly  be- 


fore us,  appellants  have  not  shown  from  any- 
thing  in  the  record  that  there  was  any  change 
of  conditions  as  between  the  29th  and  31st  of 
December  from  which  any  particular  dam- 
ages were  recoverable  for  December  30th,  the 
omitted  day,  and  no  prejudice  therefore  ap- 
pears. 

It  is  next  assigned  that  the  court  erred 
in  instructing  that  the  jury  should  not  al- 
low any  damages  by  way  of  attorney's  fees, 
for  the  reason  that  there  was  no  evidence 
showing  that  attorney's  fees  were  Incurred 
or  paid  by  reason  of  the  injunctions,  sep- 
arate and  distinct  from  the  other  issues  in- 
volved in  the  case.  We  believe  the  instruc- 
tion was  not  erroneous  In  view  of  the  evi- 
dence and  history  of  the  Injunction  case.  It 
is  well  established  that  the  recoverable  fees 
must  be  for  attorney's  services  rendered  In 
securing  a  dissolution  of  the  injunction,  dis- 
tinct from  any  services  rendered  in  connec- 
tion with  the  main  case.  A  restraining  or- 
der was  issued,  which  contained  an  order 
to  show  cause  why  a  temporary  or  Interlocu- 
tory injunction  should  not  Issue  pending  the 
litigation.  No  motion  was  made  to  dissolve 
the  restraining  order,  but  on  the  return  day 
of  the  order  to  show  cause  appellants  simply 
sought  to  prevent  the  issuance  of  a  tem- 
porary Injunction.  No  motion  was  made  to 
dissolve  the  latter  order,  and  the  attorney's 
services  thereafter  rendered  were  upon  the 
trial  of  the  issues  of  the  main  case,  which  re- 
sulted merely  incidentally  in  the  dissolution 
of  the  Injunction.  Under  the  rule  of  law 
upon  this  subject,  we  therefore  think  no 
services  were  rendered  by  attorneys  for 
which  fees  are  recoverable  as  damages. 
Donahue  v.  Johnson,  9  Wash.  187,  37  Pac. 
322:  White  Pine  Lumber  Company  v.  iEtna 
Indemnity  Co.,  42  Wash.  569,  85  Pac.  52. 

Several  errors  are  assigned  upon  certain 
instructions,  to  the  effect  that  the  court  pro- 
ceeded upon  a  wrong  theory  of  the  case  in 
considering  the  business  of  appellants  and 
that  conducted  by  the  Huffmans  as  one  con- 
tinual business,  and  Instructed  that  the  busi- 
ness, stock,  and  accounts  should  be  consid- 
ered as  they  were  at  the  date  the  Huffmans 
took  possession,  and  also  as  they  were  at 
the  date  they  returned  possession.  Appel- 
lants contend  that  their  business  as  it  was 
when  the  Huffmans  took  possession  should 
be  considered  alone,  and  that  they  have 
nothing  to  do  with  stock  and  accounts  add- 
ed during  the  Huffmans'  possession.  The 
evidence  shows,  however,  as  already  stated, 
that  on  the  return  of  the  stock  appellants 
took  possession  of  everything  and  turned 
all  over  to  the  Spokane  Jobbers'  Association, 
which  disposed  of  the  whole  without  any 
segregation  of  the  old  from  the  new.  We 
therefore,  think  the  court  did  not  err  In  its 
theory  of  the  Instructions,  and  we  find  no 
prejudicial  error  as  to  any  other  instruc- 
tions given  or  refused  to  appellants.  We 
believe  the  cause  was  fairly  submitted  to 
the  jury,  and  that  inasmuch  as  the  jury 
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were  the  triers  of  the  facts,  their  verdict 
■bo old  stand  so  far  as  plaintiff  appellants 
are  concerned. 

Referring  now  to  the  cross-appeal  of  the 
defendant  appellant,  Fidelity  A  Deposit 
Company  of  Maryland,  we  find  10  distinct 
assignments  of  error,  all  relating  to  the  in- 
structions given  or  refused.  This  opinion 
has  already  been  extended  to  such  an  Inor- 
dinate length  by  reason  of  the  many  ques- 
tions raised  by  the  plaintiff  appellants,  we 
find  It  necessary  to  abbreviate  the  discus- 
sion of  the  cross-appellanf  a  appeal.  A  spe- 
cific discussion  of  each  assignment  is  un- 
necessary, since  the  points  Involved  may 
be  more  generally  stated.  It  Is  urged  that 
the  court  erroneously  assumed  In  Its  instruc- 
tions that  specific  damages  were  shown  as 
resulting  from  the  temporary  restraining 
order.  That  order  it  will  be  remembered 
continued  from  December  23d  until  Decem- 
ber 29th,  inclusive,  when  the  order  for  an 
Injunction  pendente  lite  was  issued.  It  Is 
contended  that  no  specific  damages  were 
shown  as  resulting  from  the  first  order,  and 
that  only  nominal  damages  were  recoverable 
upon  the  $1,500  bond.  The  jury  were  specif- 
ically told  that  they  should  allow  no  actual 
damages  upon  that  bond,  except  such  as  ac- 
crued between  December  23d  and  29th.  Un- 
der the  evidence  we  think  It  was  for  the 
Jury  and  not  for  the  court  to  say  whether 
any  actual  damages  did  accrue.  The  court 
did  not  assume  to  say  that  actual  damages 
had  been  In  fact  proven,  but  said  In  reference 
to  actual  damages  that,  if  the  Jury  found 
"any  at  all,"  they  could  allow  no  damages 
on  the  $1,500  bond,  except  such  as  accrued 
on  and  between  the  dates  aforesaid.  We 
think  there  was  no  error  in  this  particular. 

It  Is  further  urged  that  the  cross-appellant 
ts  not  liable  upon  the  second  or  $5,000  bond, 
for  the  reason  that  no  Injunction  was  Is- 
sued and  served.  The  order  for  the  injunc- 
tion pendente  lite  contained  the  following: 
"The  cause  wae  argued  to  the  court  by  re- 
spective counsel,  and  the  court  being  fully 
advised  In  the  premises  orders  that  the  in- 
junction as  prayed  for  by  the  plaintiffs  hi 
their  verified  amended  complaint  on  file 
herein  be  granted,  and  that  the  said  injunc- 
tion be  continued  until  the  hearing  of  this 
cause  upon  the  merits."  It  was  further  or- 
dered that  upon  giving  a  bond  for  $6,000, 
"an  injunction  forthwith  Issue."  It  Is  argu- 
ed that,  under  the  terms  of  the  order.  It  be- 
came necessary,  after  the  bond  was  filed  and 
approved,  to  issue  a  formal  injunction  or- 
der, and  that,  Inasmuch  as  this  was  not 
done,  there  was  in  fact  no  injunction  and 
therefore  no  liability  upon  the  bond.  We 
think  the  point  Is  not  well  taken.  The  or- 
der shows  that  the  court  granted  by  Injunc- 
tion the  specific  relief  asked  in  the  amended 
complaint  This  was  definite  and  certain, 
and  could  not  have  been  misunderstood.  The 
words  "granting  the  Injunction"  were  in 
the  present  tense,  and  were  manifestly  U> 
98P.-15 


tended  to  operate  as  the  Injunction  order  It- 
self upon  the  filing  and  approval  of  the  neces- 
sary bond.  It  Is  true  the  order  afterwards 
further  says  that  upon  the  filing  and  approval 
of  a  bond  in  the  sum  specified,  "an  Injunc- 
tion forthwith  issue";  but  hi  the  light  of 
the  whole  context  and  the  circumstances 
the  words  were  manifestly  intended  in  the 
sense  that  the  Injunction  which  had  been 
previously  granted  in  the  order  should  forth- 
with be  In  effect  upon  the  filing  and  approv- 
al of  the  bond.  The  court,  therefore,  did  not 
err  when  it  instructed  the  Jury  that  damages 
were  recoverable  under  the  $5,000  bond,  if 
any  were  shown  to  have  accrued  during  the 
period  covered  by  It 

For  the  foregoing  reasons,  we  conclude 
that  the  contentions  upon  both  appeals 
should  be  denied,  and  the  Judgment  la  af- 
firmed. No  costs  shall  be  recovered  by  ei- 
ther appellant 

CROW,  ROOT,  MOUNT,  and  FULLER- 
TON,  JJ.,  concur. 


(80  Not.  106) 

LINYILLB  v.  SCHEELINB  et  at  (No.  1,708.) 

(Supreme  Court  of  Nevada.    Jan.  3,  1908.) 

t  Appeal  —  Procedure  —  Striking  Cost 
Bills. 

An  order  striking  a  cost  bill  is  an  order 
made  after  final  judgment,  and,  if  appealed  from, 
should  be  taken  up  in  a  statement  on  appeal 
containing  only  so  much  of  the  record  as  is 
necessary  to  present  the  facts,  no  statement  on 
motion  for  a  new  trial  being  necessary. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  3,  Appeal  and  Error,  f  2396.] 

2.  Costs— Recovery— Requisites. 

Under  Civ.  Prat  Act  I  486  (Com p.  Laws, 
|  85811,  requiring  the  party  In  whose  favor  judg- 
ment is  rendered,  and  who  claims  his  costs,  to 
deliver  a  cost  bill  to  the  clerk  within  two  days 
after  the  verdict  or  decision,  or  such  further  time 
as  the  court  may  grant  if  a  party  fails  to  file 
a  cost  bill  within  the  time  prescribed,  he  waives 
his  rights  to  costs. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  13,  Costs,  M  768-771.] 

8.  Sams— "Decision  op  Court." 

Under  Prac  Act,  J  486  (Comp.  Laws.  I 
8581),  requiring  a  party  in  whose  favor  judg- 
ment is  rendered,  and  who  claims  his  costs,  to 
deliver  a  cost  bill  to  the  clerk  within  two  days 
after  the  verdict  or  "decision  of  the  court,"  the 
decision  is  the  announcement  by  it  of  its  judg- 
ment and  is  distinct  from  the  findings. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  13,  Costs,  |  771.  * 

For  other  definitions,  sse  Words  and  Phrases, 
vol.  2,  p.  1898.] 

4.  Appeai/— Record— Su  mra—cr. 

Where,  on  appeal  from  an  order  striking 
plaintiff's  cost  bill,  the  record  shows  only  that 
motion  to  strike  because  the  bill  was  not  filed 
in  time  was  made  and  allowed,  and  the  order 
excepted  to  on  the  ground  the  clerk  failed  to 
notify  plaintiff  of  the  court's  decision  as  direct- 
ed, the  record  is  insufficient  to  show  the  clerk 
did  not  so  notify  plaintiff,  and  to  overcome  the 
presumption  in  favor  of  the  correctness  of  the 
trial  court's  rulings  and  the  presumption  that 
the  clerk  performed  bis  duty. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol  8,  Appeal  and  Error,  »  2896.] 
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5.  Trial— Decision  in  Absence  of  Counsel 
—Notice. 

Where  courts  render  decisions  in  the  ab- 
sence of  counsel,  they  should  direct  notice  to  be 
given  to  the  parties'  attorneys. 

Appeal  from  District  Court,  Washoe 
County. 

Action  by  R.  W.  Llnville  against  Agues 
Scheeline  and  others.  Plaintiff  was  award- 
ed a  decree,  but  It  was  modified  by  allowing 
costs.  From  an  order  denying  a  new  trial1, 
striking  out  cost  bills  and  denying  an  amend- 
ment to  the  findings,  plaintiff  appeals.  Af- 
firmed. 

O.  H.  Mack,  for  appellant  Jas.  T.  Boyd 
and  A.  N.  Salisbury,  for  respondents. 

SWEENEY,  J.  This  action  was  for  spe- 
cific performance  of  a  written  contract  to 
convey  real  estate.  The  case  was  tried  be- 
fore the  court  with  the  aid  of  a  jury  on  the 
4th  day  of  May,  1905.  Special  issues  were 
submitted  to  the  jury,  which  were  answered 
in  favor  of  the  plaintiff.  Thereafter  the  case 
was  continued  for  oral  argument  before  the 
court  On  the  28th  day  of  July,  1905,  the 
case  was  argued  and  submitted  to  the  court 
The  minutes  of  the  court  for  the  30th  day 
of  October,  1905,  show  the  following  order 
made  in  this  cause  on  said  day:  "The  court 
adopts  the  findings  of  the  jury  on  the  mat- 
ters of  fact  submitted  to  them  and  finds  for 
the  plaintiff,  and  decrees  that  findings  of  fact 
and  conclusions  of  law  and  decree  be  enter- 
ed for  the  plaintiff  as  prayed  for.  Ordered 
that  the  clerk  of  this  court  notify  Mack  & 
Farrlngton  and  O.  H.  Mack,  and  Boyd  and 
Salisbury.  Whereupon  a  recess  was  taken 
until  the  further  order  of  the  court"  On 
the  9th  day  of  November,  1905,  counsel  for 
plaintiff  filed  and  served  his  cost  bill.  On 
the  11th  day  of  November,  1905,  counsel  for 
defendant  filed  a  motion  to  strike  out  the 
cost  bill  filed  November  9th,  upon  the  ground 
that  said  cost  bill  was  not  filed  within  the 
time  allowed  by  law,  which  motion  coming 
on  to  be  heard  was  allowed  upon  the  said 
ground  that  the  same  was  not  filed  in  time. 
On  the  4th  day  of  January,  1906,  the  court 
signed  findings  and  a  decree  prepared  by 
counsel  for  plaintiff,  the  decree,  however,  be- 
ing modified  before  signing  and  filing  by 
striking  out  the  costs  of  the  action  Inserted 
therein.  On  the  said  4th  day  of  January, 
following  the  filing  of  the  decree,  counsel 
for  plaintiff  filed  another  cost  bill.  On  the 
6th  day  of  January  following  counsel  for  de- 
fendants moved  to  strike  out  this  last  cost 
bilJ  upon  the  ground  that  the  same  was  not 
filed  within  the  time  allowed  by  law.  The 
motion  coming  on  to  be  heard  was  allowed 
by  the  court  On  the  6th  day  of  January, 
1906,  counsel  for  plaintiff  moved  for  a  new 
trial  upon  the  following  grounds:  "Insuffi- 
ciency of  the  evidence  to  justify  the  findings 
and  the  decision  of  the  court,  and  that  the  de- 
cision is  against  law.  Errors  in  law  occurring 
at  the  trial,  excepted  to  by  the  plaintiff.  Fail- 


ure to  give  plaintiff  proper  relief,  appearing 
to  have  been  refused  under  the  Influence  of 
passion  or  prejudice."  The  motion  for  a  new 
trial  was  denied.  On  the  13th  day  of  Janu- 
ary, 1906,  the  court  made  an  order  denying 
plaintiff's  request  for  an  additional  finding, 
reading  as  follows:  "The  judge  of  the  above- 
entitled  court,  on  the  4th  day  of  January, 
1906,  signed  and  filed  a  judgment  In  said 
cause  and  In  said  court  In  favor  of  the  plain- 
tiff, according  to  the  prayer  of  the  complaint 
therein.  (1)  The  court  now  finds  that  the 
plaintiff  is  entitled  to  a  judgment  against  de- 
fendants, and  each  of  them,  for  all  of  his 
costs  and  disbursements  therefor  incurred  in 
this  action,  according  to  the  prayer  of  the 
complaint  therein."  This  appeal  Is  taken 
from  the  order  of  the  trial  court  denying 
plaintiff's  motion  for  a  new  trial,  from  the 
orders  striking  out  plaintiff's  cost  bills,  and 
from  the  order  denying  plaintiff's  request  for 
an  amendment  to  the  findings  made  on  the 
13th  day  of  January,  1906. 

The  record  in  this  case  presents  the  novel 
situation  of  a  statement  on  and  motion  for 
a  new  trial  upon  the  part  of  the  plaintiff, 
where  the  judgment  and  decree  are  In  plain- 
tiff's favor  and  in  accordance  with  the  pray- 
er of  his  complaint,  except  that  costs  were 
not  Included  for  the  reason  that  the  court 
struck  out  the  cost  bill  upon  the  ground 
that  the  bill  was  not  filed  in  time.  The  third 
ground  stated  In  the  motion  is  not  a  ground 
for  new  trial  specified  In  the  statute.  The 
first  two  grounds  of  the  motion  the  plaintiff 
was  in  no  position  to  make,  as  he  could  not 
be  prejudiced  by  error  in  either  particular 
specified.  It  Is  evident  from  the  record  that 
the  only  alleged  error  which  counsel  for  ap- 
pellant is  seeking  to  correct  on  this  appeal 
is  in  reference  to  the  order  or  orders  striking 
out  the  cost  bill  or  biHs.  To  correct  this 
error,  If  such  existed,  manifestly  did  not 
require  a  statement  on  motion  for  a  new 
trial.  An  order  striking  out  a  cost  bill  is 
an  order  made  after  final  judgment,  and,  if 
appealed  from,  should  be  brought  to  this 
court  In  a  statement  on  appeal  containing 
only  so  much  of  the  record  as  is  necessary 
to  present  the  facta  The  record  In  this  case, 
as  presented,  is  In  two  volumes,  containing 
all  the  testimony  and  rulings  upon  the  trial, 
as  well  as  all  the  original  papers  and  docu- 
ments filed  In  the  case  for  any  purpose  what- 
ever,  most  all  of  which  have  no  place  in  the 
record.  The  questions  presented  in  this  case 
could  and  should  have  been  presented  in  a 
statement  of  one-twentieth  the  size  of  the 
present  one,  at  a  great  saving  in  cost  to  the 
client  appealing,  and  of  labor  upon  the  part 
of  this  court  In  sorting  out  from  the  mass  of 
foreign  and  Irrelevant  matter  such  portions 
of  the  record  as  present  the  real  questions  for 
consideration.  It  is  a  serious  question 
whether  appeals  presenting  transcripts  of  this 
character  ought  not  to  be  dismissed  without 
consideration,  or  else  the  appellant  be  re- 
quired to  reform  his  record  before  it  would 
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be  considered.  No  motion  for  diminution  of 
the  record  was  made  by  counsel  for  respond* 
ent  Without  making  this  case  a  precedent 
for  the  action  of  this  court  In  future  cases, 
where  similar  records  are  presented,  we  will. 
In  this  Instance,  under  the  circumstances,  de- 
termine the  only  question  presented — wheth- 
er or  not  a  cost  bill  was  filed  In  time.  Sec- 
tion 486  of  the  Civil  Practice  Act  (Comp. 
Laws,  |  3581)  reads  as  follows:  "The  party 
in  whose  favor  judgment  Is  rendered  and 
who  claims  his  costs,  shall  deliver  to  the 
clerk  of  the  court,  within  two  days  after  the 
verdict  or  decision  of  the  court,  or  such  fur- 
ther time  as  the  court  or  Judge  may  grant,  a 
memorandum  of  the  items  of  his  cost  and 
necessary  disbursements  in  the  action  or  pro- 
ceeding, which  memorandum  shall  be  veri- 
fied by  the  oath  of  the  party,  ,  or  his  attor- 
ney, stating  that  the  Items  are  correct,  and 
that  the  disbursements  and  costs  therein 
named  have  been  necessarily  Incurred  in  the 
action  or  proceeding.  He  shall  be  entitled  to 
recover  the  witness  fees,  although  at  the  time 
he  may  not  have  actually  paid  them."  In 
order  for  a  party  to  recover  costs,  he  must 
come  within  the  provisions  of  the  statute, 
and  If  he  falls  to  file  his  cost  blU  within  the 
time  prescribed,  he  Is  deemed  to  have  waived 
his  right  to  costs.  State  v.  District  Court, 
26  Nev.  258,  66  Pac.  748.  This  court  has 
repeatedly  hefd  that  the  decision  of  the 
court  Is  the  announcement  by  the  court  of 
its  Judgment,  and  is  distinct  from  the  find- 
ings. Elder  v.  Frevert,  18  Nev.  278,  3  Pac. 
237;  Robinson  ▼.  Benson,  19  Nev.  331,  10  Pac. 
441;  State  ex  rel.  Hoppin  v.  Cheney,  24  Nev. 
222,  52  Pac.  12;  Robinson  v.  Kind,  25  Nev. 
261,  59  Pac.  863,  62  Pac.  705;  Sholes  v.  Stead. 
2  Nev.  108;  Howard  v.  Richards,  2  Nev.  128, 
90  Am.  Dec.  5E0;  Telegraph  Go.  v.  Paterson, 
1  Nev.  150.  Were  this  question  a  new  one,  it 
might  be  open  to  serious  question,  as  many 
authorities,  under  similar  statutes,  take  a 
contrary  view.  The  practice  In  this  state, 
however,  of  regarding  the  oral  announcement 
by  the  court  of  Its  Judgment  as  the  decision, 
has  been  so  thoroughly  recognized  by  the 
bench  and  bar  that  it  would  not  now  be  prop- 
er to  announce  a  different  rule. 

It  is  not  contended  that  counsel,  prior  to 
November  9th,  either  by  order  of  court  or  by 
stipulation,  was  allowed  any  extension  of 
time  to  file  his  cost  bllL  Counsel  for  appel- 
lant argues,  however,  that  because  of  the 
fact  that  the  decision  was  rendered  In  the  ab- 
sence of  counsel  on  either  side,  and  the  clerk 
was  directed  to  notify  respective  counsel  that 
be  was  entitled  to  two  days  from  the  time 
of  receiving  such  notice  In  which  to  file  his 
cost  bill,  the  clerk  never  did  give  such  no- 
tice, and  that  he  filed  his  cost  bill  the  day  he 
obtained  knowledge  of  the  decision.  If  this 
•tate  of  facts  was  established  by  the  record, 
we  would  be  called  upon  to  determine  wheth- 
er such  neglect  upon  the  part  of  the  clerk 
would  relieve  plaintiff  from  an  enforcement 
of  the  strict  provisions  of  the  statute.  All 


that  the  record  shows,  however,  Is  that  the 
motion  to  strike  out  the  cost  bill  was  made, 
that  the  motion  was  allowed  by  the  court 
and  the  order  of  the  court  excepted  to  upon 
the  ground  that  the  clerk  failed  to  notify 
counsel  as  directed.  What  showing,  If  any, 
was  made  upon  the  hearing  of  the  motions 
that  counsel  was  not  served  with  notice  of 
the  decision,  and  had  no  such  notice,  does  not 
appear  of  record.  AH  presumptions  are  in 
favor  of  the  correctness  of  the  rulings  of  the 
trial  court,  and  where  such  rulings  are  ques- 
tioned the  record  must  show  wherein  they 
are  erroneous.  It  is  also  a  presumption  of 
law,  in  the  absence  of  a  showing  to  the  con- 
trary, that  officers  perform  their  duties. 
Jones  on  Evidence,  vol.  1,  I  38.  Neither  of 
these  presumptions  are  shown  in  the  record 
to  have  been  overcome,  and  we  cannot  take 
statements  contained  in  counsel's  exceptions 
or  assertions  contained  In  his  brief  as  an 
equivalent  of  facts  which  should  be  estab- 
lished of  record.  So  far  as  the  record  shows, 
plaintiff's  counsel  may  have  had  notice  of  the 
decision  the  day  the  same  was  rendered.  At 
least  there  is  no  showing,  and  we  cannot  pre- 
sume to  the  contrary.  If  the  facts  are  as 
counsel  contends  In  his  brief,  the  situation 
is  unfortunate.  The  plaintiff  was  clearly  en- 
titled to  his  costs,  unless  he  waived  them  by 
neglecting  to  file  his  bill  In  time.  The  costs 
In  this  case  are  a  very  material  Item.  For 
the  plaintiff  to  have  to  pay  them,  under  the 
circumstances  of  this  case,  Imposes  a  heavy 
burden  upon  him,  and  takes  from  him,  In  a 
large  measure,  the  benefits  of  the  court's  de- 
cision; for  the  costs  represent  a  considerable 
portion  of  the  value  of  the  property  involved. 
Where  courts  render  decisions  in  the  absence 
of  counsel,  they  should  be  particularly  care- 
ful to  direct  that  notice  be  promptly  given 
to  the  attorneys  of  the  parties.  The  court 
made  such  an  order  In  this  case.  The  clerk 
should  have  promptly  notified  counsel,  and 
the  presumption  is  that  he  did  so.  The  stat- 
utes of  many  of  the  states  allow  counsel  for 
the  prevailing  party  a  certain  time  after  no- 
tice of  the  decision  In  which  to  file  the  cost 
bill.  An  amendment  of  our  statute  In  this 
particular  would,  we  think,  be  advantageous 
to  litigants. 

The  several  orders  of  the  trial  court  appeal- 
ed from  are  affirmed. 

TALBOT,  a  J,  and  NORCROSS,  J.,  con- 
cue 


(30  Nev.  93/ 

In  re  ABEL'S  ESTATE. 

ABEL  v.  HITT.   (No.  1,694.) 

(Supreme  Court  of  Nevada.    Jan.  3,  1908.) 

L  Wnxs  — -  Testament  aet   Ga.pjl.cttt  —  Evi- 
dence. 

Evidence  held  to  show  that  a  testatrix  vw 
mentally  Incompetent  to  execute  a  will. 
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2.  Same— Validity— Undue  Influence— Evi- 
dence. 

Evidence  held  to  show  that  a  testatrix  in 
making  her  will  acted  under  undue  influence. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  §§  421-437.] 

3.  Appeal  — Review— Judgment  on  Con- 
flicting Evidence. 

A  judgment  rendered  on  conflicting  evidence 
will  not  be  disturbed  on  appeal,  where  there  is 
substantial  evidence  to  support  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §$3935-3937.1 

4.  Trial— Conduct  or  Juby— Separation. 

The  fact  that  some  of  the  jury  in  a  civil 
case,  during  the  trial,  but  before  they  were  in- 
structed and  placed  in  the  custody  of  an  officer 
to  consider  the  verdict,  became  separated  and 
were  not  in  the  custody  of  the  officer,  is  not 
ground  for  reversal,  where  it  does  not  appear 
that  any  juror  was  improperly  influenced,  nor 
that  any  effort  was  made  to  prejudice  the  rights 
of  the  complaining  party,  nor  that  any  of  his 
rights  were  prejudiced  by  the  separation. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  {  724.] 

Appeal  from  District  Court,  Elko  County. 

Proceeding  by  W.  T.  Hltt  to  probate  the 
will  of  Mary  Abel.  From  a  judgment  for 
J.  D.  Abel,  contestant,  denying  the  probate, 
proponent  appeals.  Affirmed. 

Mack  &  Farrington,  E.  J.  L.  Taber,  and 
C.  B.  Henderson,  for  appellant.  Cheney, 
Massey  &  Price  and  M.  S.  Wilson,  for  re- 
spondent 

SWEENEY,  J.  This  is  an  appeal  from  a 
judgment  and  order  denying  a  motion  for  a 
new  trial  rendered  In  the  district  court  of 
the  Fourth  judicial  district  of  the  state  of 
Nevada  In  and  for  the  county  of  Elko  in  a 
will  contest  wherein  W.  T.  Hitt,  proponent 
and  executor  of  the  estate  of  Mary  Abel,  de- 
ceased, was  successfully  sued  by  J.  D.  Abel, 
contestant  and  respondent  In  this  action.  It 
appears  from  the  record  that  Mary  Abel  died 
on  or  about  the  13th  day  of  March,  1904,  at 
Elko,  Nev.,  leaving  an  estate  In  said  county 
consisting  of  real  and  personal  property.  At 
the  time  of  her  death  she  was  67  years  of 
age,  and  had  been  married  to  her  husband, 
now  83  years  of  age,  since  1873.  There  were 
no  children  born  to  them.  The  appellant  W. 
T.  Hitt,  four  days  after  the  death  of  the 
deceased,  filed  In  the  said  district  court  of 
Elko  county  what  purported  to  be  the  last 
will  and  testament  of  Mary  Abel,  and  duly 
petitioned  the  court  to  probate  the  same. 
Within  due  time  the  husband,  respondent  In 
this  action,  filed  a  contest  against  the  pro- 
bate of  said  will,  in  which  it  was  alleged  that 
the  purported  will  was  not  the  last  will  and 
testament  of  the  deceased,  because  as  alleged 
at  the  date  said  will  was  signed  the  deceased 
was  mentally  Incompetent  to  make  a  will,  that 
the  execution  of  said  will  was  procured  by 
undue  Influence  of  E.  C.  McClellan  and  his 
wife,  witnesses  thereto,  and  of  Margaret  Shel- 
don, a  sister  of  the  deceased.  Upon  the  Is- 
sues made  by  the  petition  for  probate  and 
the  objections  filed  by  the  contestant,  the 
cause  came  on  regularly  for  trial  on  the  12th 


day  of  January,  1905,  before  the  court,  with 
the  aid  of  a  Jury.  Numerous  witnesses  were 
called  and  sworn,  the  cause  was  argued,  the 
jury  instructed,  and  under  instructions  giv- 
en by  the  court  returned  a  general  verdict 
in  favor  of  the  contestant  Nine  special  Is- 
sues were  submitted  to  the  Jury,  with  in- 
structions to  return  answers  to  the  same. 
They  were  as  follows:  "(1)  Did  Mary  Abel 
sign  the  Instrument  which  has  been  offered 
In  evidence  as  her  last  will  and  testament? 
A.  Yes.  (2)  Did  Mary  Abel  sign  said  instru- 
ment In  the  presence  of  E.  C.  McClellan  and 
Eleanor  A.  McClellan?  A.  Yes.  (3)  Did 
Mary  Abel,  at  the  time  she  signed  said  In- 
strument, If  she  did  sign  it  say  It  was  her 
will?  A.  Yes.  (4)  Did  E.  C.  McClellan  and 
Eleanor  A.  McClellan  sign  said  Instrument 
in  the  presence  of  Mary  Abel,  as  witness 
thereto?  A.  Yes.  (5)  Was  Mary  Abel  of 
sound  mind  and  disposing  memory  at  the  time 
the  proposed  will  was  signed?  A.  No.  (6) 
Was  Mary  Abel  acting  under  undue  Influence 
at  the  time  the  proposed  will  was  made?  A. 
Yes.  (7)  Did  Mary  Abel,  at  the  time  of  sign- 
ing the  alleged  will,  If  she  did  sign  It,  have 
sufficient  mental  [G.  S.  B.]  capacity  to  recol- 
lect the  property  she  intended  to  dispose  of? 
A.  No.  (8)  Did  Mary  Abel,  at  the  time  of 
the  signing  the  alleged  will,  if  she  did  sign 
It  have  sufficient  mental  capacity  to  recol- 
lect the  people  who  were  the  natural  objects 
of  her  bounty?  A.  No.  (9)  Was  any  of  the 
property  mentioned  In  the  proposed  will  the 
separate  property  of  Mary  Abel  at  the  time 
of  her  death?  A.  Yes.**  Upon  the  rendition 
of  the  verdict  by  the  Jury,  judgment  was 
entered  by  the  court  decreeing  that  the  In- 
strument was  not  the  last  will  and  testament 
of  Mary  Abel,  deceased,  and  refusing  to  ad- 
mit the  same  to  probate. 

Appellant  urges  that  a  new  trial  should 
be  granted,  assigning  many  alleged  errors,  a 
number  of  which  we  deem  harmless,  even 
though  conceded  to  be  errors,  but  which 
apparently  counsel  have  abandoned,  and  for 
these  reasons  we  will  not  refer  to  them  In 
this  opinion,  confining  our  attention  solely 
to  the  main  alleged  errors  urged.  Appellant 
contends  that  the  testimony  was  insufficient 
to  support  the  verdict  as  to  undue  influence, 
and  contends  that  there  Is  no  testimony  tend- 
ing to  support  the  special  finding  that  Mary 
Abel  was  acting  under  undue  influence  when 
she  executed  the  will.  A  careful  review  of 
the  testimony  in  this  case  leads  us  to  conclude 
that  the  court  and  Jury  had  ample  evi- 
dence, though  conflicting  in  certain  respects, 
upon  which  to  base  their  verdict  It  appears 
from  the  testimony  that  the  deceased  was 
under  the  constant  care  and  attention  of 
physicians,  and  confined  to  her  home  for 
more  than  six  months  prior  to  the  execution 
of  the  will;  that  her  condition  was  so  pre- 
carious as  to  require  the  care  of  a  number  of 
nurses ;  that  the  deceased  was  an  elderly  wo- 
man 67  years  of  age,  weighing  over  200 
pounds,  and  during  the  latter  months  of 
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her  sickness  was  almost  constantly  under 
the  Influence  of  opiates  for  the  purpose  of 
allaying:  the  Intense  pain  to  which  she  was 
subjected;  that  the  disease  with  which  she 
was  afflicted  had  caused  her  limbs  to  become 
so  swollen  that  It  became  necessary  to  split 
them  open  with  a  surgeon's  knife.  Her  hus- 
band, the  contestant,  who  was  assisting  In  her 
care  during  her  last  sickness,  and  was  almost 
constantly  In  attendance  upon  her,  and  who 
had  lived  with  her  for  nearly  40  years,  tes- 
tified that  her  mind  was  apparently  blank  at 
times,  and  that  she  was  unable  to  recognize 
him,  and  during  the  latter  months  of  her  life 
her  mental  condition  was  failing  and  very 
bad  all  the  time ;  that  the  expression  on  her 
face  was  very  simple,  at  times  Idiotic,  and 
that  her  mind  seemed  a  blank.  Another  wit- 
ness who  rented  a  small  house  from  the  de- 
ceased adjoining  her  house  and  who  during 
January,  the  month  the  alleged  will  was  exe- 
cuted, saw  the  deceased  two  or  three  times  a 
day,  testified  that  deceased  was  insane  on 
the  15th  of  January,  and  that  on  the  date 
the  will  was  executed  she  was  no  better 
mentally  or  physically ;  that  at  the  time  the 
will  was  executed  and  for  some  time  prior 
thereto  she  was  always  In  a  stupor,  and  used 
language  which  Indicated  she  was  mentally 
unbalanced.  This  evidence  Is  supported  by 
the  testimony  of  Mrs.  Keith,  Mrs.  Haywood, 
and  Mrs.  Watklns,  and  contradicted  to  a  lim- 
ited extent  by  a  few  reputable  witnesses  for 
the  appellant  Other  witnesses  In  behalf  of 
the  proponent  testified  In  effect  that  while 
she  was  ailing  physically  and  mentally,  yet 
she  had  a  clear  mind  and  disposing  memory ; 
but  from  all  the  testimony  on  both  sides  It 
appears  plain  that  the  mental  condition  of 
deceased  was  very  weak  at  the  time  she 
executed  the  will,  and  that  the  jury  and 
judge  who  passed  judgment  In  this  case  were 
thoroughly  warranted  in  finding  that  at  the 
time  of  the  execution  of  the  alleged  will 
Mary  Abel  was  not  of  sound  mind  and  of 
disposing  memory. 

It  appears  from  the  testimony  that  the 
purported  will  was  prepared  by  E.  C.  McClel- 
lan,  a  notary  public,  some  three  or  four  days 
before  the  date  of  the  execution  of  the  same ; 
that  Mr.  McClellan  and  his  wife  were  the 
only  persons  present  at  the  time  of  the  exe- 
cution of  the  will,  and  that  Mrs.  McClellan 
had  urged  the  deceased  to  make  a  will ;  that 
the  McClellans  were  Intimate  friends  of  Mrs. 
Sheldon,  who  is  charged  In  part  with  the 
procurement  of  this  will  In  her  favor;  that 
the  McClellans  lived  about  90  feet  from  the 
home  of  Mrs.  Abel,  and  were  social  and  In- 
timate friends  and  called  daily  on  the  de- 
ceased; that  on  the  day  when  the  will  was 
executed  Mrs.  McClellan  waited  with  Mrs. 
Sheldon  until  the  nurse  and  Mr.  Abel  had 
left  the  house,  and  there  was  no  one  pres- 
ent at  the  home  save  Mrs.  Sheldon,  who,  dur- 
the  time  the  will  was  being  executed,  was 
out  on  the  porch  and  had  Mr.  McClellan  bring 
over  the  typewritten  will  which  he  had  pre- 


pared for  execution;  that  there  was  no  one 
present  at  the  time  of  the  execution  of  the 
will  save  Mr.  McClellan  and  his  wife,  who 
signed  as  witnesses  to  said  will;  that  there 
was  not  a  word  changed  in  the  typewritten 
will  by  Mrs.  Abel,  and  the  signature  to  said 
will  discloses  a  signature  which,  if  not  con- 
nected with  the  will  Itself,  would  be  Im- 
possible to  recognize  as  the  signature  of 
Mary  Abel ;  that  the  deceased  was  either  so 
weak  mentally  or  physically  that  she  did  not 
know  how  to  spell  her  own  name  correctly. 

Many  exhibits  were  introduced  showing 
the  signature  of  Mary  Abel  to  checks  and 
letters  which  were  submitted  to  the  jury  for 
comparison  with  that  of  the  signature  at- 
tached to  the  purported  will.  These  checks 
and  signatures  were  written  at  different  pe- 
riods just  prior  to  the  execution  of  the  will. 
It  appears  from  the  evidence  that  It  was  her 
custom  to  sign  in  a  plain,  firm  hand,  and  all 
her  signatures  prior  to  a  couple  of  months 
before  the  execution  of  the  will  were  In  a 
firm,  plain  hand;  that  her  signatures  to  dif- 
ferent exhibits  written  after  January  7, 1904, 
evidenced  physical,  if  not  mental,  decay,  and 
that  the  jury  assumed  from  the  signature  to 
the  will,  which  did  not  even  spell  her  name 
properly,  omitting  one  of  the  letters  in  the 
last  name,  that  physically  and  mentally  she 
was  hi  such  a  condition  that  she  did  not 
know  what  she  was  doing  and  did  not  pos- 
sess the  requisite  ingredients  of  mind  neces- 
sary to  dispose  of  her  property.  The  evi- 
dence submitted  to  the  court  and  jury  upon 
the  mental  weakness  of  the  deceased  was 
sufficient  for  them  to  have  found,  notwith- 
standing the  conflicting  testimony,  that  the 
deceased  was  Incompetent  and  of  unsound 
mind  at  the  time  of  the  execution  of  the  will. 

On  the  day  the  will  was  executed,  Mr.  Mc- 
Clellan testified  that  he  was  home  all  day, 
and  that  his  wife  had  Informed  him  that 
the  respondent  and  the  nurse  had  left  the 
Abel  house;  that  he  knew  that  Mrs.  Abel 
had  been  sick  for  six  months  before  she  sign- 
ed the  will,  and  that  he  had  prepared  the 
will  upon  the  Information  of  and  solicita- 
tion by  his  wife,  Mrs.  McClellan,  who  the 
evidence  discloses  was  the  intimate  friend 
of  Mrs.  Sheldon,  the  beneficiary  under  the 
will;  that  he  had  this  typewritten  will  pre- 
pared for  several  days  before  It  was  signed; 
that  he  was  Intimately  acquainted  with  Mrs. 
Sheldon,  who  often  visited  his  home,  and 
nearly  always  talked  about  the  proposed 
will;  that  Mrs.  Sheldon  was  at  the  Abel 
house  when  he  went  there,  and  on  the  front 
porch  of  said  house  when  he  left  after  the 
alleged  execution  of  the  will;  that  he  never 
told  Mr.  Abel,  the  contestant,  anything  about 
the  will;  that  Mrs.  Abel  never  gave  him 
any  instructions  about  the  contents  of  the 
will,  and  that  after  it  was  executed  he  de- 
livered It  to  Mrs.  Sheldon ;  that  at  the  time 
of  the  execution  of  the  alleged  will  Mrs.  Abel 
said  nothing  about  any  of  her  other  relatives. 

This  condition  of  affairs  existing,  and  the 
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circumstances  under  which-  the  will  was  pre- 
pared, and  the  execution  of  the  same,  were 
facts  which  also  warranted  the  court  and 
Jury  In  finding  that  Mary  Abel  at  the  time 
the  alleged  will  was  executed  was  acting  un- 
der undue  influence,  and  that  she  did  not 
have  sufficient  mental  capacity  to  recollect 
the  property  she  intended  to  dispose  of,  nor 
to  recollect  the  people  who  were  the  natural 
objects  of  her  bounty,  and  was  otherwise  men- 
tally incompetent  to  execute  a  will.  There 
are  many  respectable  authorities  holding 
that  in  will  contest  cases,  when  the  question 
as  to  the  correctness  of  the  verdict  in  view 
of  the  evidence  is  raised  in  the  appellate 
court,  the  verdict  will  not  be  set  aside  unless 
there  Is  clearly  a  legal  Insufficiency  in  the 
evidence  to  sustain  the  verdict.  Smith  v. 
Henllue,  174  111.  184,  51  N.  E.  227;  Harp  v. 
Parr,  168  111.  459,  48  N.  E.  113;  White  v. 
Cole  (Ky.)  47  S.  W.  759;  Coates  v.  Semper, 
82  Minn.  460,  85  N.  W.  217;  Orossan  v.  Cros- 
san,  169  Mo.  631,  70  S.  W.  136;  In  re  Watson, 
131  N.  Y.  587,  30  N.  E.  56;  In  re  Voorhis' 
Will,  125  N.  Y.  765,  26  N.  E.  935;  In  re  El- 
mer's Will,  88  Hun  (N.  Y.)  290,  34  N.  Y.  Supp. 
406;  Robinson  v.  Robinson,  203  Pa.  400,  53 
Atl.  253.  And  particularly  has  this  been 
held  to  be  the  rule  when  the  trial  court  has 
declined  to  interfere,  reteflsh  v.  Becker,  170 
III.  448,  52  N.  E.  71;  In  re  Allison's  Estate, 
104  Iowa,  130,  73  N.  W.  489;  Gardner  on 
Wills,  p.  332.  However  In  this  case  the  rec- 
ord disc-loses  no  such  showing  for  appel- 
lant. But  this  court  has  repeatedly  held 
that,  where  there  is  substantial  evidence  to 
support  a  judgment  or  verdict,  even  though 
the  evidence  to  a  degree  be  conflicting,  it 
will  not  disturb  such  verdict  or  judgment, 
and  In  the  present  case  we  believe  the  tran- 
script discloses  that  such  substantial  evi- 
dence exists,  and  hold  accordingly. 

Appellant  further  urges  as  reversible  error 
misconduct  of  the  jury.  It  appears  from  the 
affidavits  of  three  of  counsel  for  appellant 
that  during  the  progress  of  the  trial,  but 
not  after  the  jury  were  Instructed  and  placed 
in  the  custody  of  an  officer  to  consider  the 
rerdlct,  some  of  the  Jury  became  separated, 
und  were  not  in  the  custody  of  the  officer. 
It  is  not  claimed  by  the  appellant  that  the 
jury  was  allowed  to  separate  after  the  in- 
structions of  the  court  had  been  given  and 
while  they  were  considering  their  verdict, 
nor  is  It  shown  or  claimed  by  said  affidavits 
that  at  the  times  said  jurymen  were  separat- 
ed or  out  of  the  custody  of  the  officer  that 
any  juryman  had  been  tampered  with  or 
improperly  influenced,  or  at  all,  or  that  any 
effort  had  been  made  to  prejudice  the  rights 
of  appellant,  nor  is  It  claimed  or  maintained 
that  because  of  such  separation  any  of  the 
rights  of  appellant  were  prejudiced,  nor  be- 
cause of  this  separation  that  they  were  dam- 
aged in  any  way.  While  there  are  some  au- 
thorities, in  criminal  cases,  which  hold  that 
this  would  be  proper  ground  for  reversal,  we 
are  unable  to  find  any  which  would  make 


this  reversible  error  in  a  civil  case,  under 
the  circumstances  of  the  present  case,  where 
It  is  not  claimed  that  because  of  a  mere 
separation  of  the  Jury  any  injury  or  dam- 
age was  suffered  by  appellant  When,  dur- 
ing the  trial  of  a  case  in  the  lower  court, 
the  court  enters  an  order  that  the  jury  re- 
main together,  they  should  do  so,  and  the 
jurymen  should  not  be  allowed  to  become 
separated,  even  before  the  Instructions  are 
given  by  the  court  and  the  case  put  into  their 
hands  to  consider  their  verdict;  but,  under 
the  circumstances  of  the  present  case,  where 
no  damage  is  alleged  to  have  arisen  from 
such  separation,  nor  where  it  Is  not  shown 
that  the  jurors  were  tampered  with  or  Im- 
properly influenced,  or  at  all,  and  none  of  the 
clrcumstauces  indicate  any  rights  were  vio- 
lated or  damage  suffered,  we  do  not  believe 
It  to  be  reversible  error.  17  Encyc.  of  Law 
(2d  Ed.)  pp.  1227,  1228.  The  authorities  cit- 
ed by  appellant  are  not  in  point,  for  the  rea- 
son that  those  cases  wherein  judgment  had 
been  reversed,  because  of  the  separation  of 
the  Jury,  applied  to  cases  where  the  Jury  had 
retired  after  being  instructed  by  the  court 
to  consider  their  verdict.  In  another  case 
cited  by  appellant  a  judgment  was  reversed 
because  of  an  Improper  separation  during 
the  trial  of  a  criminal  action,  wherein,  dur- 
ing the  progress  of  the  trial,  a  juryman  be- 
came separated  from  the  Jury,  and  without 
the  custody  of  the  sheriff;  the  court  holding 
that  the  mere  fact  of  his  separation  in  such 
a  case,  as  distinguished  from  a  civil  case, 
was  ground  for  reversal,  unless  the  presump- 
tion is  sufficiently  rebutted  that  the  juror 
was  not  Improperly  influenced  or  tauii>ered 
with,  or  that  the  appellant's  rights  were 
prejudiced  or  suffered  harm.  17  Encyc.  of 
Law  (2d  Ed.)  1227.  At  any  rate,  in  the  pres- 
ent case,  It  belug  an  action  wherein  a  ver- 
dict of  a  jury  is  merely  advisory,  the  court 
was  not  bound  by  the  verdict.  The  court 
in  the  present  case  could  either  have  accept- 
ed the  findings  of  the  jury,  and  accepted  Its 
verdict,  or  set  them  aside  and  acted  on  its 
own  Judgment,  as  it  saw  fit.  In  the  present 
case  the  court  saw  fit  to  accept  the  verdict 
and  findings  of  the  jury  and  entered  judg- 
ment against  the  proponent.  Nev.  Comp. 
Laws,  §§  2803,  2805,  3038,  3007;  16  Ency. 
P.  &  P.  1042-1043. 

This  same  observation  with  reference  to 
the  jury  being  improperly  Influenced  or  prej- 
udiced is  equally  applicable  to  the  error  as- 
signed by  appellant's  counsel  of  certain  im- 
proper language  and  argument  alleged  to 
have  been  used  by  Attorney  Massey,  one  of 
the  chief  counsel  for  contestant,  In  his  ar- 
gument before  the  Jury.  The  court  evident- 
ly, in  passing  its  own  judgment,  did  not  con- 
sider the  language  complained  of  sufficiently 
harmful  or  injurious  to  warrant  a  Judgment 
otherwise  than  he  rendered.  Lake  v.  Tolles, 
8  Nev.  285;  Duffy  v.  Moran,  12  Nev.  97; 
Van  Fleet  v.  Olin,  4  Nev.  95,  97  Am.  Dec. 
513.    In  other  jurisdictions  where  the  ver- 
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diet  of  a  Jury  la  merely  advisory  In  a  will 
contest,  as  It  Is  In  the  present  case  under 
consideration,  the  rale  prevails,  as  In  this 
state,  that  the  verdicts  of  juries  are  merely 
advisory,  and  can  be  totally  disregarded  or 
accepted  as  a  trial  court  decides,  Bryant  v. 
Pierce,  96  Wis.  331,  70  N.  W.  297;  In  re 
Jackman's  Will,  26  Wis.  104;  Cbafln  Will 
Case,  32  Wis.  669;  Wright  v.  Jackson,  69 
Wis.  684,  18  N.  W.  488;  Loughney  v.  Lough- 
ney,  87  Wis.  101,  68  N.  W.  250;  Fay  v.  Van- 
derford,  164  Mass.  498,  28  N.  B.  681;  Newell 
v.  Homer,  120  Mass.  277;  Hudson  v.  Hugh- 
an,  66  Kan.  152,  42  Pac.  701. 

After  a  careful  review  of  the  transcript  on 
appeal,  the  bill  of  exceptions,  and  authorities 
presented,  we  are  of  the  opinion  that  the 
judgment  should  be  affirmed,  and  it  Is  so  or- 
dered. 

TALBOT,  O.  J„  and  NORCROSS,  3.  We 
concur  In  the  judgment  and  in  the  opinion 
of  SWEENEY,  J.,  except  in  so  far  as  it 
holds  that  the  verdict  of  the  Jury  is  simply 
advisory,  and  as  to  that  portion  of  the  opin- 
ion which  may  bear  on  the  provisions  of 
Camp.  Laws,  fi  2803,  2805,  3038,  and  8067,  we 
express  no  views,  as  we  do  not  consider  the 
question  necessarily  involved. 


(80  Nev.  113) 

LINYILLE  r.  CLARK.    (No.  1,725.) 

(Supreme  Court  of  Nevada.    Jan.  8,  1907.) 

AmiL-FAom  to  Prosecute  —  AFFIRM- 
ANCE. 

Where  appellant  did  not  appear  at  the  hear- 
ing, and  no  brief  was  filed  on  his  behalf  until 
a  month  thereafter,  when,  without  any  stipula- 
tion or  order  authorising  it,  one  was  filed  setting 
up  a  question  to  which  no  exception  was  taken 
in  the  trial  court,  and  regarding  which  no  as- 
signment of  error  had  been  made,  the  judgment 
will  be  affirmed. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  H  8109.  443a 

Appeal  from  District  Court,  Washoe  Coun- 
ty. 

Action  by  TL  W.  Llnville  against  A.  J. 
Clark,  From  the  Judgment,  defendant  ap- 
peals. Affirmed. 

Jas.  T.  Boyd  and  A.  N.  Salisbury,  for  ap- 
pellant O.  H.  Mack,  for  respondent 

TALBOT,  a  J.  About  2%  months  be- 
fore the  day  set  for  the  hearing  a  stipulation 
was  filed  allowing  the  appellant  80  days  ad- 
ditional In  which  to  file  his  opening  brief, 
If  nls  time  for  that  purpose  had  not  already 
expired.  No  one  appeared  on  the  part  of 
the  appellant  at  the  hearing,  and  no  brief 
was  filed  on  his  behalf  until  more  than  a 
month  after  the  hearing,  when,  without  any 
stipulation  or  order  authorizing  It  one  was 
filed  setting  up  a  question  to  which  no  excep- 
tion had  been  taken  In  the  trial  court  end 
regarding  which  no  assignment  of  error  had 
been  made.  Under  these  circumstances,  and 
as  often  held  by  this  court  In  Matthewson  v. 


Boyle,  20  Nev.  88,  16  Pac.  484,  Goodhue  v. 
Shedd,  17  Nev.  141,  80  Pac  695,  Stats 
Myatt  10  Nev.  166,  Gardner  v.  Gardner,  28 
Nev.  214,  46  Pac.  139,  and  other  cases,  the 
Judgment  of  the  district  court  Is  affirmed  by 
reason  of  appellant's  failure  to  prosecute  the 
appeal. 

NORCROSS  and  SWEENEY,  JJ„  concur 


(60  Or.  411) 

ST.  BENEDICT'S  ABBEY  v.  MARION 

COUNTY  et  al. 
(Supreme  Court  of  Oregon.   Jan.  7,  1908.) 

1.  Constitutional  Law  —  Dm  Process  or 
Law— Public  Improvements  —  Assessment 
or  Benefits. 

The  Legislature  may  authorize  a  municipal. 
Ity  to  assess  the  expenses  of  street  Improve- 
ments on  property  benefited  thereby,  and  such 
assessment  is  not  a  taking  of  property  without 
due  process  of  law.  where  the  property  owner  is 
given  an  opportunity  to  be  heard  before  the  as- 
sessment is  made. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol  10,  Constitutional  Law,  ||  870-875.] 

2.  Municipal  Corporations  —  Taxation  — 
Equal rrr — Street  Assessments. 

A  statute  authorizing  a  municipality  to  as- 
sess the  expenses  of  street  improvements  on 
property  benefited  thereby  does  not  violate  the 
constitutional  provision  that  taxation  shall  be 
equal  and  uniform. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  88,  Municipal  Corporations,  f  1004.] 

&  Statutes— "Local  Statute." 
^  Within  Const  art  4,  |  23,  subd.  10,  for- 
bidding the  enactment  of  special  or  local  laws 
for  the  assessment  and  collection  of  taxes  for 
state,  county,  township,  or  road  purposes.  Act 
Nov.  22,  1905  (Laws  1905,  p.  410),  providing 
for  the  improvement  of  roads  at  the  expense 
of  the  lands  benefited  thereby  on  petition  of  a 
majority  of  the  resident  landowners,  ete^  is 
general  and  applicable  throughout  the  state, 
and  is  not  a  local  statute  applicable  only  to  a 
particular  locality  or  limited  part  of  the  stats 
and  the  inhabitants  of  that  part  though  its  op- 
eration is  contingent  depending  on  the  wish  of 
the  landowners  in  the  vicinity  of  a  proposed  Im- 
provement and  the  existence  of  certain  condi- 
tions. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol  44,  Statutes,  ff  108,  109. 

For  other  definitions,  see  Words  and  Phras- 
es, voL  5,  pp.  4208-4218.] 

4.  Hiohw ats— Road  Improvements— Assess- 
me  nt  b — Benefits. 

The  expenses  of  road  improvements  can  be 
assessed  against  lands  benefited  only  in  propor- 
tion to  benefits,  and  an  act  authorizing  the  as- 
sessment of  a  portion  of  the  expense  without 
reference  to  benefits  is  invalid. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
voL  25,  Highways,  |  390.] 

5.  Same. 

Act  Nov.  22,  1905  (Laws  1905.  p.  410), 
providing  for  the  improvement  of  roads,  the  ex- 
penses of  which  are  to  be  assessed  on  real  es- 
tate adjacent  thereto  and  benefited  thereby,  ac- 
cording to  the  benefits,  etc.,  limits  the  assess- 
ment to  lands  benefited  by  the  improvement  and 
In  proportion  to  such  benefits  and  is  valid. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  25,  Highways,  {§  390-893.] 

6.  Same— Benefit  Districts. 

The  Legislature,  in  providing  for  the  pay- 
ment of  road  improvements  by  assessment  on 
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pro>erty  bene*' ted,  may  fix  the  ram  to  be  rais- 
ed, and  prescribe  the  benefit  district,  or  It  may 
delegate  one  or  both  of  the  question*  to  a  local 
body. 

7.  Same. 

The  Legislature  hat  a  wide  discretion  in 
providing  for  road  improvements  at  the  cost  of 
property  benefited  and  prescribing  the  taxing 
district  and  delegating  to  local  boards  of  view- 
ers power  to  determine  the  extent  of  the  benefits 
and  the  manner  of  apportioning  the  expense, 
and  its  action  will  not  be  disturbed,  unless  it 
clearly  appears  that  it  has  exceeded  its  consti- 
tutional authority,  its  taxing  power  being  un- 
limited except  as  restricted  by  the  federal  Con- 
stitution. 

a  Same— "Road." 

The  word  "road"  In  Act  Nov.  22,  1905 
(Taws  1905,  p.  414)  |  7,  providing  that  where 
any  "road"  has  been  constructed  under  the  act 
providing  for  the  improvement  of  roads  at  the 
expense  of  the  property  benefited  thereby,  and 
another  "road"  shall  be  thereafter  constructed 
within  four  miles  thereof,  the  amount  to  be  as- 
sessed against  all  lands  included  within  the  over- 
lapping two-mile  lines  of  each  road  shall  be  eq- 
uitably determined  by  the  county  court,  on  the 
report  of  the  viewers  and  appraisers,  means  the 
portion  improved,  and  the  improvement  of  any 
other  portion  of  the  same  road  is  another  road, 
and  lands  within  the  overlap  are  protected  from 
unequal  burdens. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  7,  pp.  6250-6254.] 

9.  Same. 

Since  Act  Nov.  22,  1905  (Laws  1905.  p. 
410),  providing  for  the  improvement  of  roads 
at  the  cost  of  lands  benefited  thereby,  gives  a 
landowner  within  the  taxing  district  opportunity 
to  question  the  action  of  viewers  as  to  whether 
his  land  is  benefited,  or  as  to  how  much  it  may 
be  benefited,  and  as  to  whether  the  assessment 
on  his  land  is  proportionate  to  the  benefits,  and 
gives  him  a  right  to  appeal  to  the  circuit  court, 
equity  will  not  interfere,  unless  the  method 
adopted  in  estimating  the  benefits  and  assessing 
the  expenses  amounts  to  a  fraud  on  him,  the 
remedy  provided  by  the  statute  being  otherwise 
exclusive. 

Appeal  from  Circuit  Court,  Marlon  County; 
William  Galloway,  Judge. 

Suit  by  St.  Benedict's  Abbey  against  Marl- 
on county  and  others.  From  a  decree  for 
plaintiff,  defendants  appeals.  Reversed  and 
rendered. 

This  is  a  suit  In  equity  to  enjoin  the  im- 
provement of  a  county  road  and  to  prevent 
the  assessment  of  any  portion  of  the  expense 
thereof  upon  plaintiff's  lands.  A  demurrer 
to  the  complaint  was  sustained  by  the  lower 
court,  and  decree  rendered  granting  a  perpet- 
ual injunction  against  defendant,  and  It  ap- 
peals. Based  upon  the  petition  of  landown- 
ers along  the  line  of  what  is  known  as  the 
"SHverton-Marquam  Road"  asking  for  the 
improvement  of  a  portion  of  said  road,  the 
county  court  of  Marlon  county,  on  about 
March  9,  1906,  commenced  proceedings  to 
Improve  said  road,  under  the  provisions  of 
an  act  of  the  legislative  assembly  of  the 
state  of  Oregon,  of  date  November  22,  1905 
(Laws  1905,  p.  410),  providing  for  the  im- 
provement of  roads  at  the  expense  of  the 
lands  benefited  thereby.  Viewers  were  ap- 
pointed under  the  provisions  of  the  said  act, 
•who  proceeded  to  and  did  estimate  the  cost  of 


said  Improvement  to  be  $23,746.10,  and  also 
estimated  the  value  of  benefits  to  all  lands 
within  the  two-mile  limit  to  be  $47,492.20,  and 
In  their  report  to  the  court  Itemized  such 
benefits  and  the  apportionment  of  such  ex- 
penses by  setting  opposite  the  name  of  each 
person  the  description  of  his  land  subject 
thereto,  the  classification  thereof,  according 
to  benefits  thereby  to  be  derived,  the  number 
of  acres  in  each  classification,  and  the  esti- 
mated benefits  and  apportionment  of  expens- 
es thereto.  In  estimating  the  benefits,  they 
classified  the  land  as  to  Its  relative  location 
to  the  road  and  as  to  Its  quality,  and  at- 
tempted to  make  such  apportionment  of  ex* 
pense  according  to  benefits,  which  resulted  in 
the  assessment  of  $479  against  the  lands  of 
plaintiff;  and  on  July  25,  1907,  the  county 
court,  after  disallowing  the  remonstrances) 
that  had  been  filed  to  the  action  of  the  view- 
ers, approved  their  report,  and  ordered  the 
Improvement  made,  the  enforcement  of  which 
decree  of  the  county  court  Is  the  proceedings 
sought  to  be  enjoined. 

C.  L.  McNary,  for  appellants.  A.  M.  Can- 
non, for  respondent 

EAKIN,  J.  (after  stating  the  facts  tm 
above).  The  road  act  in  question  authorises) 
county  courts  to  improve  any  county  road 
by  grading,  graveling,  macadamizing,  etc^ 
the  same ;  and  to  appoint  viewers  to  estimate 
the  cost  and  expense  of  the  proposed  Im- 
provement and  the  benefits  to  the  land  with- 
in the  taxing  district;  and  that  the  costs 
and  expenses  thereof  be  paid  by  assessment 
on  the  real  estate  adjacent  thereto  and  bene- 
fited thereby  within  two  miles  on  either  side 
and  one  mile  beyond  the  terminus  of  such 
improvement,  in  proportion  to  the  benefits 
to  be  derived  therefrom;  and  to  apportion 
the  estimated  costs  and  expenses  of  the  im- 
provement upon  said  lands  according  to  the 
benefits  derived  therefrom,  including  the  lots 
in  any  incorporated  city  or  town. 

It  is  also  provided  by  section  6  that  the 
owner  of  any  lands  affected  by  the  work 
proposed  may  remonstrate  against  the  re- 
port of  the  viewers  for  the  following  caus- 
es: "(1)  That  the  report  of  the  viewers  is 
not  according  to  law;  (2)  that  the  lands  of 
the  party  filing  the  remonstrance  are  not 
benefited,  or  are  assessed  too  much  as  com- 
pared with  other  lands  assessed  as  benefited, 
specifying  such  lands;  (8)  that  the  lands  of 
the  party  filing  the  remonstrance  are  dam- 
aged, or  that  the  damages  assessed  are  Inade- 
quate; (4)  that  It  is  not  practical  to  accom- 
plish the  proposed  work  without  an  expense 
exceeding  the  aggregate  benefits;  (5)  that 
the  proposed  work  will  not  be  of  public  util- 
ity or  convenience."  Also  section  6  further 
provides  that  the  issues  raised  by  such  re- 
monstrance shall  be  tried  by  the  county 
court,  and.  If  It  finds  for  the  remonstrant* 
upon  the  fourth  or  fifth  cause  thereof,  the 
proceeding  shall  be  dismissed  at  the  cost  of 
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petitioners,  and  If  resident  owners  of  lands 
affected  by  auch  proposed  improvements,  up- 
on which  more  than  two-thirds  of  the  aggre- 
gate assessment  for  benefits  has  been  made, 
shall  remonstrate  against  said  petition  for 
the  fifth  cause  of  remonstrance,  the  said  peti- 
tion shall  be  dismissed,  and  if  the  court  finds 
for  the  remonstrants  for  the  first,  second,  or 
third  cause,  it  shall  modify  the  report  ac- 
cordingly. By  section  14  appeal  to  the  cir- 
cuit court  may  be  taken  by  remonstrants 
from  the  decision  of  the  county  court  upon 
any  of  the  first  three  causes  of  remonstrance, 
and  the  issues  therein  tried  by  a  jury.  That 
the  Legislature  may  authorize  a  municipality 
to  assess  the  expense  of  the  improvement 
of  streets  upon  the  property  benefited  there- 
by, and  that  such  assessment  is  not  a  taking 
of  property  without  due  process  of  law,  if 
the  property  owner  has  had  an  opportunity 
to  be  heard  before  the  assessment  is  made, 
has  been  frequently  held  by  this  court.  Nor 
is  such  an  act  a  violation  of  the  constitution- 
al provision  that  taxation  shall  be  equal  and 
uniform.  King  v.  City  of  Portland,  2  Or. 
146 ;  Masters  v.  City  of  Portland,  24  Or.  161, 
33  Pac.  540 ;  Wilson  v.  City  of  Salem,  24  Or. 
504,  34  Pac.  0,  691 ;  Elliott,  Roads  &  Streets 
(2d  Ed.)  |  543 ;  Cooley,  Taxation  (2d  Ed.)  pp. 
634-636.  This  principle  Is  recognized  in 
many  other  Oregon  cases;  but,  as  applied  to 
rural  highways,  it  is  contended  that  the  act 
violates  the  provision  of  subdivision  10  of 
section  23  of  article  4  of  the  Constitution, 
which  provides  that  the  Legislature  shall 
not  pass  special  or  local  laws  "for  the  as- 
sessment and  collection  of  taxes  for  state, 
county,  township,  or  road  purposes."  It  can- 
not be  seriously  contended  that  this  law  is 
local.  It  is,  by  its  terms,  general  and  ap- 
plicable throughout  the  state,  and  may  be 
invoked  for  any  road,  for  the  Improvement 
of  which  a  majority  of  the  resident  land- 
owners of  the  county,  whose  lands  are  within 
the  taxing  district,  may  petition.  A  local 
statute  is  one  which  applies  only  to  a  partic- 
ular locality  or  limited  part  of  the  state, 
and  the  inhabitants  of  that  part.  An  act 
relating  to  a  particular  road  in  Tillamook 
county  was  held  to  be  void  in  Maxwell  v.  Til- 
lamook County,  20  Or.  495,  26  Pac.  803,  be- 
cause it  was  applicable  only  to  the  one  road 
and  was  clearly  local.  In  Ellis  v.  Frazier,  38 
Or.  462,  63  Pac.  642.  53  L  R.  A.  454.  the  bicy- 
cle tax  law  was  held  to  be  local  and  special, 
for  the  reason  that  it  applied  only  to  a  few 
counties.  But  a  law  is  not  local  or  special 
that  Is  applicable  throughout  the  state,  even 
though  its  operation  in  any  locality  is  made 
to  depend  upon  a  local  contingency,  or  a  par- 
ticular expediency  to  be  ascertained  or  de- 
termined by  a  public  vote  in  the  locality  or 
by  petition,  or  adjudication  of  a  court  or 
other  authority  authorized  by  the  act.  It  is, 
nevertheless,  open  to  every  locality  when 
brought  within  its  terms.  This  is  the  hold- 
ing in  Fonts  v.  Hood  River.  46  Or.  492,  81 
Pac.  370,  1  L  B.  A.  (N.  S.)  483,  Baxter  r. 


State  (Or.)  88  Pac.  677,  Goodrich  v.  Winches- 
ter &  Deerfleld  Turnpike  Co.,  26  Ind.  119, 
Palmer  v.  Stumph,  29  Ind.  329,  and  Paul  v. 
Gloucester  County,  50  N.  J.  Law,  585,  15 
Atl.  272,  1  L.  R.  A.  86.  The  Indiana  "act 
concerning  gravel  and  macadamized  roads" 
(Laws  of  1903,  p.  255,  c.  145)  is  almost  iden- 
tical with  the  one  under  consideration,  and 
the  Constitution  of  that  state  prohibits  local 
laws  for  the  assessment  and  collection  of 
taxes  for  road  purposes.  There  it  was 
held  that  an  earlier  law  of  like  import  is 
genera]  In  its  provisions  and  open  to  all  the 
citizens  of  the  state  to  avail  themselves  of 
Its  benefits.  Goodrich  v.  Winchester  &  Deer- 
field  Turnpike  Co.,  supra;  Bowlin  v.  Cochran 
et  al.,  161  Ind.  486,  69  N.  E.  153.  Statutes 
in  other  states  authorizing  special  assess- 
ments upon  the  property  benefited  for  the 
expense  of  the  Improvement  of  rural  high- 
ways or  drainage  districts  are  upheld.  25 
Am.  &  Eng.  Ency.  Law,  1183 ;  Lewis  et  al.  v. 
Laylin  et  al.,  46  Ohio  St  663,  23  N.  E.  288; 
Williams  v.  Cammack,  27  Miss.  209,  61  Am. 
Dec.  508;  Graham,  etc.,  v.  Conger,  etc.,  85 
Ky.  582,  4  S.  W.  327;  Malchus  v.  District  of 
Highlands,  4  Bush  (Ky.)  647.  The  operation 
of  this  statute  is  contingent,  depending  upon 
the  wish  of  a  majority  of  the  landowners  in 
the  vicinity  of  any  proposed  improvement 
and  upon  the  existence  of  certain  conditions, 
but  It  is  applicable  in  every  portion  of  the 
state  alike  when  the  contingencies  are  met. 

It  is  also  contended  that  the  act  authorizes 
the  assessment  of  a  portion  of  the  expense 
of  the  improvement  against  plaintiff's  prop- 
erty without  reference  to  benefits.  It  is  cer- 
tain that  the  expense  of  such  Improvements 
can  be  assessed  only  against  lands  benefit- 
ed, and  it  must  be  apportioned  according  to 
such  benefits.  O.  &  C.  R.  Co.  v.  Portland,  25 
Or.  229,  35  Pac.  452,  22  L.  R.  A.  713 ;  King 
v.  Portland,  38  Or.  402,  63  Pac.  2,  55  L.  R. 
A.  812;  Elliott,  Roads  &  Streets  (2d  Ed.) 
542.  But  this  statute  is  not  subject  to  the 
criticism  that  it  authorizes  such  assessment 
In  excess  of  benefits.  The  act  relates  to  Im- 
provements, the  expenses  for  which  are  to 
be  assessed  "upon  real  estate  adjacent  there- 
to and  benefited  thereby."  This  Is  expressed 
In  section  2  of  the  act,  as  well  as  in  the 
title.  In  section  2  the  viewers  are  directed 
to  "make  an  estimate  of  the  value  of  the 
benefits  to  all  lands  within  two  miles  of 
such  improvements,  and  If  the  said  viewers 
and  appraisers  find  that  such  Improvement 
will  be  of  public  utility  and  convenience, 
and  that  the  costs  or  expenses  thereof,  In- 
cluding damages  caused  landowners  thereby, 
will  be  less  than  the  benefit  to  the  lands 
within  two  miles  on  either  side  and  one  mile 
beyond  the  terminus  of  such  Improvement, 
they  shall  apportion  the  estimated  costs,  ex- 
penses, and  damages  upon  all  the  said  lands 
within  two  miles  on  either  side,  and  one  mile 
beyond  the  terminus,  that  are  benefited,  ac- 
cording to  the  benefits  to  be  derived  there- 
from."   Thus  the  act  clearly  contemplates 
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limiting  the  assessment  to  lands  benefited 
and  in  proportion  to  such  benefits. 

It  is  also  objected  that  the  limits  of  the 
taxing  district  are  fixed  arbitrarily  by  the 
Legislature,  and  do  not  include  all  lands 
benefited.  It  is  within  the  power  of  the  Leg- 
islature to  fix  the  sum  to  be  raised,  and  also 
to  prescribe  the  benefited  district,  or  they 
may  delegate  one  or  both  of  these  questions 
to  a  local  board  or  body.  King  v.  Portland, 
supra;  Spencer  v.  Merchant,  125  U.  S.  345, 
8  Sup.  Ct.  921,  31  L.  Ed.  763;  Id.,  100  N.  Y. 
585,  3  N.  E.  682;  Bauman  v.  Ross,  167  U. 
S.  548,  17  Sup.  Ct.  966,  42  L.  Ed.  270;  Wil- 
liams v.  Eggleston,  170  U.  S.  304.  18  Sup.  Ct. 
617,  42  L.  Ed.  1047.  The  Legislature  has 
prescribed  the  taxing  district  and  delegated 
to  a  local  board  of  viewers  power  to  deter- 
mine tbe  extent  of  the  benefits  and  the  man- 
ner of  api>ortioning  the  expense,  and  it  has 
a  wide  discretion  in  describing  the  taxing 
district,  and  its  action  will  not  be  disturbed, 
except  where  it  clearly  appears  that  it  has 
exceeded  its  constitutional  authority.  Its 
taxing  power  is  unlimited,  except  as  restrict- 
ed by  the  federal  Constitution,  and  it  may 
authorize  local  improvements  to  be  made  at 
the  expense  of  the  lauds  benefited.  As  said 
In  Spencer  v.  Merchant,  100  N.  Y.  585,  3  X. 
E.  682,  "The  Legislature  may  commit  the 
ascertainment  of  the  sum  to  be  raised  and 
of  the  benefited  district  to  commissioners, 
but  is  not  bound  to  do  so,  and  may  settle 
both  questions  for  itself;  and  when  it  does 
so  its  action  is  necessarily  conclusive  and 
beyond  review."  This  question  is  exhaust- 
ively treated  by  Mr.  Justice  Wolverton,  In 
King  v.  Portland,  38  Or.  402,  63  Pac.  2,  55 
L.  R.  A.  812,  and  he  concludes:  "The  au- 
thority of  the  Legislature  in  these  respects 
is  almost  without  limit.  Yet  that  there  is  a 
limit  beyond  which  it  cannot  go  all  will 
concede.  When,  however,  It  has  exercised 
its  legislative  discretion,  and  prescribed  a 
district  and  adopted  a  method,  It  ought  to  be 
plain  and  Indisputable  that  It  has  exceeded 
its  constitutional  authority  before  the  court 
should  undertake  to  set  at  naught  its  declar- 
ed will."  There  Is  nothing  suggested  in  the 
case  before  us  that  indicates  that  the  Leg- 
islature has  exceeded  its  authority  In  fixing 
the  taxing  district. 

It  Is  also  urged  that  lands  assessed  for 
one  improvement  are  unequally  burdened  In 
case  of  a  further  Improvement  overlapping 
the  first  taxing  district.  By  section  7  of  the 
act  (page  414)  it  is  provided:  "And  in  all  cases 
where  any  road  has  been  constructed  under 
this  act,  and  another  road  shall  be  thereaft- 
er, under  the  provisions  of  this  act,  construct- 
ed within  four  miles  thereof,  the  amount  to 
be  assessed  against  all  lands  included  with- 
in the  overlapping  two-mile  lines  of  each 
road  shall  be  equitably  determined  by  the 
county  court,  upon  the  report  of  said  view- 
ers and  appraisers,  to  the  end  that  such  lands 
shall  pay  only  a  just  and  equitable  proportion 
of  the  cost  of  constructing  each  road  com- 


pared with  other  lands  not  within  such  over- 
lap." The  term  "road,"  as  used  here,  un- 
doubtedly means  the  portion  Improved,  and 
the  improvement  of  any  other  portion  of 
the  same  road  would  be  another  road  within 
the  meaning  of  this  act,  and  therefore  lands 
within  such  overlap  are  protected  from  un- 
equal burdens.  If  the  portion  of  the  viewers' 
report  that  is  in  the  transcript  correctly 
states  the  method  of  computing  the  assess- 
ment against  the  lands  benefited,  it  would 
seem  to  be  erroneous  in  so  computing  a  cer- 
tain proportion  of  the  total  expense  against 
each  class  regardless  of  the  acreage  In  such 
class ;  but  It  does  not  appear  how  plaintiff's 
lands  are  classified,  or  that  they  are  Injuri- 
ously affected,  and  such  errors  are  not  for 
correction  in  this  court.  Ample  opportunity 
Is  afforded  a  landowner  within  the  taxing 
district  to  question  the  action  of  the  view- 
ers as  to  whether  his  land  is  benefited  at  all. 
or  as  to  how  much  it  may  be  benefited,  and 
as  to  whether  the  assessment  on  his  land  Is 
proportionate  to  its  benefits,  and  he  has  a 
right  to  appeal  to  the  circuit  court  from  the 
action  of  the  county  court  as  to  these  ques- 
tions, and  that  remedy  is  exclusive,  unless  it 
is  obvious  from  the  circumstances  of  the 
case  that  the  plan  or  method  adopted  in 
estimating  the  benefits  and  assessing  the  ex- 
penses amounts  to  a  fraud  upon  him.  Equity 
will  not  review  the  action  of  the  Legislature 
In  fixing  the  taxing  district,  or  of  the  viewers 
in  estimating  the  value  of  benefits  to  lands 
within  tbe  taxing  district  or  in  apportioning 
the  expense  of  the  improvement,  except  where 
it  is  plain  that  the  constitutional  authori- 
ty of  the  Legislature  has  been  exceeded. 
The  one  is  the  act  of  the  Legislature  itself, 
and  the  other  the  exercise  of  a  delegated 
power,  and  hence  the  power  and  discretion 
of  the  viewers  are  coextensive  with  that 
of  the  Legislature  while  acting  within  the 
terms  of  the  act,  and,  as  said  by  Mr.  Jus- 
tice Moore  In  O.  &  C.  R.  Co.  v.  Portland.  25 
Or.  22!),  35  Pac.  452.  22  L.  R.  A.  713,  "these 
are  questions  of  policy  with  which  the  leg- 
islature and  Its  creature,  the  municipal  cor- 
poration, deals,  and  the  courts  have  no  right 
to  interfere,  except  In  case  of  fraud  or  ojh 
pression.  or  some  wrong  constituting  a  plain 
abuse  of  such  discretion." 

Therefore  the  court  erred  In  overruling  the 
demurrer  to  the  complaint,  and  the  decree 
will  be  reversed,  and  decree  rendered  here 
dismissing  the  suit 


Ct'SITER  v.  CITY  OF  SILVERTON  et  al. 
(Supreme  Court  of  Oregon.  Jan.  16.  1908.) 

1.  Certiorari— Return— Conclusiveness. 

The  return  on  a  writ  of  review  to  review 
judicial  proceedings  is  conclusive  as  to  the  facts. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Certiorari,  §§  143-144.] 

2.  Same. 

The  return  on  a  writ  of  review  to  review 
proceedings  of  the  recorder's  court  of  a  city  on 
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a  trial  for  the  violation  of  a  municipal  ordi- 
nance showed  that  accused  demanded  a  jury,  and 
that,  the  court  having  no  list  of  jurors  in  ac- 
cordance with  B.  A  a  Comp.  f  2251  et  sea., 
ordered  an  officer  to  select  jurors,  and  that  ac- 
cused objected  to  the  manner  of  selecting  a 
jury,  and  filed  a  motion  that  a  jury  be  selected 
from  the  jury  list  Held  to  show  that  accused, 
at  the  time  of  his  demand  for  a  jury,  demanded, 
as  expressly  authorized  by  section  2257.  a  iury 
from  the  jury  list,  and  the  court  could  not  direct 
an  officer  to  select  a  jury. 

8.  Jukt— Snjecnow— Justicm'  Oottbts. 

Where  a  party,  as  authorized  by  B.  A  O. 
Comp.  S  2257,  demands  a  jury  selected  from  the 
jury  list,  provided  for  by  section  2251  et  seq_ 
the  court  cannot  over  the  objections  of  such  par- 

2,  direct  an  officer  to  summon  a  jury  as  au- 
orixed  by  sections  2221,  2222,  though  the  court 
has  no  jury  list 

4.  Municipal  Corporations  —  Violation  or 
Obdinance— Appeal. 

Where  the  error  of  the  court  on  a  prose- 
cution for  the  violation  of  a  municipal  ordinance 
resulted  from  exceeding  its  jurisdiction  in  direct- 
ing an  officer  to  summon  a  jury,  notwithstand- 
ing the  demand  of  accused  for  a  jury  from  the 
jury  list  the  error  amounted  to  a  mistrial  only, 
and  the  cause,  after  conviction,  must  be  remand- 
ed for  new  trial. 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty ;  William  Galloway,  Judge. 

Writ  of  review  by  George  A.  Gusiter 
against  the  city  of  SUverton  and  another  to 
review  proceedings  of  the  city  recorder's  court 
From  a  judgment  for  petitioner,  defendants 
appeal  Modified  and  remanded. 

This  action  was  brought  to  review  the  pro- 
ceedings of  the  recorder's  court  of  the  city  of 
8ilverton,  wherein  the  petitioner  was  charged 
with  the  violation  of  an  ordinance  to  prevent 
the  obstruction  of  streets  and  to  prohibit 
throwing  rubbish  into  streets,  and  imposing 
a  fine  for  a  violation  thereof.  It  is  averred 
in  the  petition  that  the  complaint  was  made 
and  filed  on  November  21,  1906 ;  that  on  that 
date  plaintiff  was  arrested  and  entered  a 
plea  of  not  guilty,  whereupon  the  trial  was 
set  for  December  10,  1906;  that  It  was  then 
continued  until  December  15,  1906,  at  the 
hour  of  10  o'clock  a.  m.,  at  which  time  plain- 
tiff demanded  a  trial  by  jury  and  deposited 
the  required  jury  fee,  and  also  demanded  that 
a  Jury  be  selected  from  the  regular  jury  list 
and  be  drawn  from  the  Jury  box  of  said  court; 
that  the  court  denied  plaintiffs  demand  for  a 
selected  jury,  but  Issued  an  order  to  the  city 
marshal  to  summon  six  citizens  of  the  city 
of  SUverton  as  Jurors  In  said  cause,  which 
he  did.  Whereupon  plaintiff  filed  written  ob- 
jections to  the  trial  of  the  cause  by  the  jury 
so  drawn,  and  objected  to  each  and  every 
member  of  the  Jury  for  reasons  particularly 
specified  and  set  forth.  Notwithstanding  his 
objections,  plaintiff  was  tried  before  the  Jury 
thus  drawn,  convicted  of  the  charge,  and 
sentenced  by  the  court  to  pay  a  fine  of  $10 
and  the  costs  of  the  action.  Upon  the  return 
to  the  writ  being  filed,  defendants  herein 
filed  a  motion  to  dismiss  the  writ  and  affirm 
the  proceedings  of  the  trial  court  but  also 
asked  that  in  the  event  the  court  should  be 
of  the  opinion  that  the  recorder's  conrt  ex- 
ceeded its  Jurisdiction  in  refusing  plaintiff's 


request  for  a  selected  Jury,  the  canse  be  re- 
manded to  the  lower  court,  with  directions 
to  allow  plaintiff's  request  Upon  the  hearing 
the  circuit  court  denied  defendant's  motion, 
sustained  the  petition,  and  set  aside  the  Judg- 
ment, but  made  no  order  remanding  the  cause 
for  further  proceedings.  From  this  Judgment, 
defendants  appeal. 

Geo.  G.  Bingham,  for  appellants.  L.  H. 
McMahon,  for  respondent 

SLATER,  a  (after  stating  the  facts  as 
above).  The  invalidity  of  the  judgment  Is 
based  upon  the  charge  that  plaintiff  was  tried 
over  his  objection  before  a  jury  summoned 
by  the  officer  of  the  court,  instead  of  being 
drawn  and  selected  from  the  regular  jury 
list  as  demanded  by  him.  The  charter  of  the 
city  of  SUverton  provides,  in  substance,  that 
the  city  recorder  shall  be  ex  officio  police 
judge,  and  the  judicial  officer  of  the  corpora- 
tion, and  shall  hold  court,  which  shall  be 
known  as  "police  court";  that  he  shall  have 
jurisdiction  of  all  crimes  defined  by  ordi- 
nance, and  the  jurisdiction  and  authority  of 
a  justice  of  the  peace,  and  he  shall  be  sub- 
ject to  the  general  laws  prescribing  the  du- 
ties of  justices  of  the  peace;  that  in  all  crim- 
inal cases  before  him,  including  all  violation 
of  city  ordinances,  he  shall  be  governed  by 
the  genera]  laws  of  the  state  governing  jus- 
tices of  the  peace  in  similar  cases,  but  in  the 
proceedings  for  violation  of  city  ordinances 
the  trial  shall  be  without  a  Jury,  unless  the 
defendant,  on  demanding  a  jury,  shall  de- 
posit a  sum  sufficient  to  pay  the  per  diem  for 
the  jury  for  one  day.  The  general  laws  gov- 
erning trials  and  proceedings  in  criminal  ac- 
tions in  Justices'  courts  provide  that  upon  a 
plea  other  than  a  plea  of  guilty,  If  the  de- 
fendant does  not  then  demand  a  trial  by  Jury, 
the  justice  must  proceed  to  try  the  Issue  (sec- 
tion 2270,  B.  ft  C.  Comp.),  and,  if  a  trial  by 
jury  be  demanded,  a  jury  must  be  selected 
and  summoned  as  In  a  civil  action  In  a  jus- 
tice's court  (section  2271,  B.  ft  C.  Comp.).  In 
chapter  5,  B.  ft  a  Comp.,  relating  to  actions 
and  proceedings  in  Justices'  courts  in  civil 
actions,  it  is  found  that  each  justice  is  re- 
quired to  have  a  jury  list  to  be  made  by  him 
on  the  first  Monday  In  each  year  in  the  par- 
ticular manner  therein  stated,  from  which 
Juries  are  to  be  drawn  for  one  year  and  until 
another  list  is  selected ;  but.  If  for  any  reason 
the  making  of  the  jury  list  is  omitted  and 
neglected  at  the  time  designated,  the  same 
may  be  done  on  the  first  Monday  of  any 
month  following  to  serve  until  the  close  of 
the  year  and  until  another  is  made.  The 
Justice  Is  also  required  to  keep  a  jury  box, 
in  which  Is  to  be  placed  separate  ballots  con- 
taining the  name  of  each  person  on  the  jury 
list  When  a  right  to  a  selected  jury  is  es- 
tablished, it  is  to  be  drawn  from  this  jury 
box;  but  section  2257,  B.  ft  C.  Comp.,  pro- 
vides that  "when  a  Jury  Is  demanded  In  a 
Justice's  court  instead  of  being  selected  by 
the  officer  as  provided  in  chapter  6  of  this 
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act,  such  Jury  must  be  drawn  and  selected 
from  the  Jury  list  of  the  precinct  if  either 
party  require  it."  That  section  is  a  part  of 
the  original  Justice's  act  of  1864,  and  chapter 
6  thereof,  referred  to  in  this  section,  provides 
another  and  different  mode  of  obtaining  a 
Jury  by  it  being  selected  by  an  officer  on  the 
order  of  the  court,  as  was  done  in  the  case 
now  under  review.  That  chapter,  however, 
was  repealed  by  act  of  February  17,  1889 
(Laws  1899,  p.  119);  but  those  provisions 
relating  to  the  summoning  of  a  Jury  by  an 
officer  were  re-enacted  by  the  repealing  act 
and  now  appear  as  sections  2221-2222,  in 
chapter  3  of  the  Justice's  Code  (B.  &  C.  Comp. 
|S  2221-2222). 

It  Is  contended  by  appellants  that,  to  en- 
title a  party  to  a  selected  Jury,  he  must  not 
only  demand  a  Jury,  but,  by  the  provisions  of 
section  2257,  supra,  must  also  at  the  same 
time  demand  that  it  be  drawn  and  selected 
from  the  jury  list  of  the  precinct;  and  the 
respondent  seems  to  concede  that  to  be  the 
law.  Appellants  also  contend  that  the  de- 
mand of  defendant,  in  the  action  for  a  se- 
lected Jury  was  not  in  time,  because  it  is 
claimed  it  was  not  made  by  him  when  he  de- 
manded a  Jury,  but  after  the  Jury  chosen  and 
summoned  by  the  officer  had  appeared.  This 
claim  is  resisted  by  the  plaintiff  in  the  writ, 
who  asserts  that  bis  demand  for  a  selected 
Jury  was  made  at  the  time  he  demanded  the 
jury.  This  issue  must  be  determined  by  the 
return  on  the  writ,  which  is  conclusive.  It 
contains  a  transcript  of  the  orders  of  the 
court  and  minutes  of  the  trial,  which  substan- 
tially confirm  the  averments  of  the  petition. 
It  appears  therefrom  that  on  December  15, 
1906,  at  the  hour  of  7  p.  m.,  the  time  set  for 
the  trial,  defendant  demanded  a  jury  trial 
and  deposited  with  the  court  the  required 
amount  as  jury  fee.  Immediately  succeeding 
the  entry  of  this  fact  is  the  following :  "The 
court  had  no  selected  list  of  jurors  in  a  jury 
box  in  accordance  with  sections  2251,  2252, 
2253,  2254,  2255,  or  2256  of  said  Code,  or 
otherwise,  or  at  all.  Whereupon  the  court 
issued  an  order  to  the  chief  of  police  of  the 
city  of  Silverton,  directing  him  to  select  six 
men,  or  a  greater  number,  if  any  of  those  al- 
ready selected  should  be  rejected."  Then 
follows  a  full  copy  of  the  order  of  the  court, 
by  the  terms  of  which  the  jurors  were  to  ap- 
pear "at  the  hour  of  7  p.  m.  of  this  day," 
which  order  was  dated  December  15,  1906. 
After  this  entry  there  is  recorded  the  return 
of  the  officer,  which  is  without  date.  Then 
follows  this  entry:  "The  defendant  objected 
and  protested  against  the  above  manner  of 
selecting  a  jury,  and  filed  his  motion  that  a 
Jury  be  drawn  from  a  selected  list  of  jurors 
and  from  a  jury  box,  as  required  by  sections 
2251,  2252,  2253,  2254,  2255,  or  2256  of  the 
statutes  of  the  state  of  Oregon."  After  over- 
ruling of  defendant's  motion,  it  is  stated  In 
the  record  that  defendant  filed  his  written 
objections,  which  are  of  the  same  Import  and 
are  set  out  in  full. 


The  record  shows  conclusively  both  a  de- 
mand for  a  jury  and  for  one  selected  from  a 
jury  list ;  but,  because  the  entry  of  the  order 
to  the  officer  and  his  return  thereon  inter- 
vene between  the  record  of  the  defendant's 
demand  for  a  Jury  and  for  a  selected  Jury, 
the  conclusion  is  sought  to  be  drawn  that 
such  demands  were  made  at  different  times, 
and  the  latter  one  after  the  jury  summoned 
by  the  officer  had  appeared.  But  the  order 
in  which  these  entries  have  been  made  is  not 
conclusive  that  the  facts  evidenced  by  them 
occurred  in  that  order,  unless  it  were  so  stat- 
ed In  the  record.  A  Justice's  record  Is  not 
made  in  the  precise  and  formal  way  and  with 
such  accuracy  as  that  of  a  court  of  record. 
There  is  nothing  affirmatively  stated  In  this 
record  to  indicate  at  what  precise  relative 
time  of  the  proceedings  of  that  session  of  the 
court  the  above  objections  and  protests  of 
defendant  and  his  demand  for  a  selected  Jury 
were  In  fact  made  with  reference  to  the  other 
noted  or  recorded  events  of  that  evening. 
But  the  subject-matter  of  the  entry  would  In- 
dicate that  his  demand  for  a  selected  Jury 
must  have  preceded  In  time  the  order  of  the 
court  to  its  officer  to  bring  In  a  jury,  and 
was  coincident  with  his  demand  for  a  jury. 
If  this  is  not  the  fact,  why  is  it  that  the 
court  thought  it  necessary  to  state  in  the 
record,  as  it  did,  that  the  reason  for  direct- 
ing the  officer  to  bring  in  a  jury  was  that  the 
court  had  no  selected  list  of  jurors  in  a  Jury 
box  in  accordance  with  certain  sections  of 
the  Code?  Is  the  court  not  there  arguing 
against  the  right  of  a  selected  Jury?  The 
sections  of  the  Code  there  enumerated,  being 
the  sa me  sections  enumerated  by  defendant 
in  his  demand  for  a  selected  Jury  and  record- 
ed later  on,  Is  also  of  some  significance.  The 
reason  for  this  entry  and  its  contents  can  be 
explained  only  upon  the  theory  that  a  pre- 
vious demand  had  been  made  by  the  defend- 
ant for  a  selected  Jury,  as  well  as  for  a  Jury, 
but  for  want  of  a  proper  list  that  part  of 
defendant's  demand  could  not,  in  the  opinion 
of  the  court,  be  allowed,  whereupon,  it  is  re- 
corded, he  issued  the  order  to  the  officer.  The 
fact  that  the  trial  court  had  no  precinct  jury 
list  from  which  a  Jury  may  be  drawn  is  not 
a  valid  reason  for  denying  a  proper  demand 
by  a  party  to  the  action  for  a  selected  Jury. 
The  statute  gives  that  right  to  a  defendant 
when  he  makes  a  proper  demand,  and  the 
neglect  of  the  court  to  have  a  precinct  Jury 
list  or  the  convenience  of  the  court  in  sum- 
moning a  jury  by  Its  officer  cannot  serve  to 
take  away  that  right  It  seems  to  have  been 
conceded  by  the  court  that  the  defendant  In 
the  action  was  at  least  entitled  to  trial  by  a 
jury;  and,  If  he  were  entitled  to  a  jury  at 
all  and  made  the  proper  demand  for  a  select- 
ed jury,  which  we  think  the  record  shows,  he 
was  entitled  to  have  it  selected  as  the  law* 
provided,  and  he  could  not  be  legally  com- 
pelled, over  his  objections,  to  go  to  trial  be- 
fore a  jury  selected  by  the  officer.  The  trial 
court,  therefore,  exceeded  its  jurisdiction  in 
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that  respect,  and  the  circuit  court  committed 
so  error  In  setting  the  Judgment  aside. 

The  error  of  the  trial  court,  however,  was 
to  the  extent  only  of  exceeding  Its  jurisdic- 
tion In  a  particular  matter  of  its  procedure 
In  the  course  of  the  trial  of  a  cause  of  which 
It  had  jurisdiction  as  to  the  subject-matter 
as  well  as  of  the  person  of  the  defendant 
therein,  and  amounts  to  a  mistrial.  For  this 
reason  the  judgment  appealed  from  should  be 
modified,  and  the  cause  remanded  to  the  low- 
er court,  with  Instructions  to  remand  to  the 
trial  court,  with  directions  to  set  aside  the 
judgment  and  take  such  other  and  further 
proceedings  therein  as  may  be  proper.  The 
petitioner  should  recover  costs  in  this  court. 


BROWN  v.  CITY  OF  SILVERTON  et  aL 
(Supreme  Court  of  Oregon.  Dec.  31,  1907.) 

Appeal  from  Circuit  Court,  Marion  County; 
William  Galloway,  Judge. 

Action  by  J.  M.  Brown  against  the  city  of 
Silverton  and  another  to  review  the  pro- 
ceedings of  the  recorder's  court.  From  a 
judgment  for  petitioner,  defendants  appeal. 
Modified  and  remanded. 

Geo.  G.  Bingham,  for  appellants.  L.  H. 
McMahon,  for  respondent 

SLATER,  C.  The  material  facts  being 
Identical  with  the  case  of  Cuslter  v.  City  of 
Silverton,  03  Pac.  234,  that  case  is  control- 
ling. Therefore  the  judgment  appealed  from 
should  be  modified,  and  the  cause  remanded 
to  the  lower  court,  with  instructions  to  re- 
mand to  the  trial  court,  with  directions  to 
set  aside  the  judgment  and  take  such  fur- 
ther proceedings  therein  as  may  be  proper 
not  inconsistent  with  this  opinion.  The  peti- 
tioner should  recover  costs  In  this  court. 


STATE  v.  KLINE  et  al. 

(Supreme  Court  of  Oregon.  Dec.  17,  1907.) 

1.  Criminal  Law— Change  of  Venue— Affi- 
davits—Necessity— Statutoby  Provisions. 
Under  B.  &  C.  Comp.  §  1250,  providing  that 
In  an  action  for  a  felony,  where  the  cause  is  at 
issue  upon  a  question  of  fact,  the  court  may  or- 
der the  place  of  trial  to  be  changed,  when  it  ap- 
pears by  affidavit,  to  the  satisfaction  of  the 
court,  that  a  fair  and  impartial  trial  cannot  be 
had  in  the  county,  etc.,  a  motion  for  a  change 
of  venue  in  an  action  for  a  felony,  when  a  trans- 
fer of  the  cause  is  objected  to,  raises  an  issue 
which  must  be  determined  by  the  court  from  an 
inspection  of  affidavits. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §§  231-253.] 

•2.  Sake— Appeal— Recobd— Bill  of  Excep- 
tions—Contents— Affidavits. 

Affidavits  for  a  change  of  venue  must  be 
Incorporated  in  a  bill  of  exceptions  and  trans- 
mitted to  the  Supreme  Court  in  order  to  have 
the  action  of  the  trial  court  reviewed  on  appeal, 
if  such  action  is  assigned  as  error,  and  where 
-such  affidavits  are  merely  certified  by  the  clerk, 
it  does  not  make  them  a  part  of  the  bill  of  ex- 


ceptions, and  alleged  error  In  refusing  to  grant  a 
change  cannot  be  considered. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  S  2925.] 

3.  Same— Sepab ate  Trial  of  Defendants- 
Misdemeanor— Statutory  Provisions— Re- 
view of  Court's  Discretion. 

Under  B.  &  C.  Comp.  8  1395,  providing  that 
when  two  or  more  defendants  are  jointly  indict- 
ed for  a  felony,  any  defendant  requiring  it  must 
be  tried  separately,  but  that  in  other  cases  de- 
fendants jointly  indicted  may  be  tried  separate- 
ly or  jointly,  In  the  discretion  of  the  court  re- 
fusal on  appeal  from  justice's  court  to  grant 
separate  trials  to  persons  charged  with  a  mis- 
demeanor, will  not  be  held  error,  when  the  bill  of 
exceptions  does  not  show  that  the  court  abused 
its  discretion. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  8  3050.] 

4.  Statutes— Veto  Power— Absence  of  Con- 
stitutional Provisions. 

In  a  democratic  form  of  government  the 
authority  of  an  executive,  to  veto  an  enactment 
of  the  legislative  department  is  not  an  inherent 
power,  and  can  be  exercised  only  when  sanc- 
tioned by  a  constitutional  provision. 

5.  Same  —  Enactment  —  Approval  —  Con- 
stitutional Provisions. 

The  amendment  of  Const  art  4,  «  1  (B.  & 
C.  Comp.  p.  72),  reserves  to  the  people  the  in- 
itiative, the  right  to  propose  laws  and  amend- 
ments to  the  Constitution,  and  to  enact  or  reject 
them  at  the  polls,  and  the  referendum,  the 
right  to  approve  or  reject  at  the  polls  any  act 
of  the  legislative  assembly,  and  provides  that 
the  referendum  may  be  ordered  by  petition  or 
bv  the  legislative  assembly ;  also  that  the  veto 
power  of  the  Governor  shall  not  extend  to  meas- 
ures referred  to  the  people.  Const  art  5,  8 
15,  provides  that  every  bill  which  shall  have 
passed  the  legislative  assembly  shall  be  present- 
ed to  the  Governor  for  his  approval  before  it 
becomes  a  law.  Held,  that  a  law  proposed  by 
petition  and  enacted  by  the  people  under  the  in- 
itiative need  not  be  approved  by  the  Governor. 

6.  Criminal  Law— Evidence— "Prima  Facie 
Evidence." 

"Prima  facie  evidence"  is  that  degree  of 
proof  which,  unexplained  or  uncontradicted,  is 
by  itself  sufficient  to  establish  the  truth  of  a 
legal  principle  asserted  by  a  party. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  pp.  5549,  5550.1 

7.  Intoxicating  Liquors— Criminal  Prose- 
cutions—Admissibility  of  Evidence. 

Under  the  local  option  law  (Laws  1905.  p. 
47,  8  10).  providing  that  the  order  of  the  county 
court  declaring  the  result  of  a  local  option  elec- 
tion shall  be  held  to  be  prima  facie  evidence  that 
all  the  provisions  of  the  law  have  been  complied 
with  in  giving  notice,  etc.,  the  order  of  the  coun- 
ty court  is  admissible  in  a  criminal  prosecution 
for  violating  that  law,  without  introducing  the 
petition,  notices,  etc.,  but  the  burden  is  on  the 
accused  to  overcome  such  prima  facie  proof. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  29,  Intoxicating  Liquors,  8  276.] 

8.  Constitutional  Law  —  Impairment  of 
Vested  Rights— Burden  of  Proof— Statu- 
tory Cbimes. 

The  rule  which  imposes  upon  the  defendant 
the  burden  of  proof  in  a  prosecution  for  a 
statutory  crime  does  not  violate  any  vested  right 
which  he  possesses. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  10,  Constitutional  Law,  8  261.] 

9.  Cbiminal  Law— Appeal— Record— Bill  of 
Exceptions— Mattebs  Not  Included. 

Documentary  evidence  which  is  not  made  a 
part  of  the  bill  of  exceptions  cannot  be  consid- 
ered on  appeal. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  8  2936.] 
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10.  Same— Review— Necessity  fob  Presenta- 
tion of  Questions  in  Trial  Court. 

The  only  questions  brought  up  for  review 
on  appeal  in  a  law  action  are  such  an  have  been 
properly  submitted  to  and  considered  by  the  trial 
court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  8  2019.] 

11.  Same  —  Presumptions  —  Notice  to  Pro- 
duce Original  Doc  ument. 

B.  &  C.  Oomp.  §  703,  subd.  1.  provides  that 
secondary  evidence  of  the  contents  of  a  writing 
may  be  given  when  the  original  is  in  the  pos- 
session of  the  party  against  whom  it  is  offered, 
and  he  withholds  it  after  receiving  reasonable 
notice  to  produce  it,  as  required  by  section  771. 
A  bill  of  exceptions  on  appeal  in  a  prosecution 
for  violating  the  local  option  law  showed  that  an 
internal  revenue  license  was  issued  to  defend- 
ants, and  was  in  their  possession,  but  it  was 
not  made  to  appear  that  any  notice  to  produce  it 
had  been  given  to  them.  The  only  objection  to 
parol  proof  of  the  contents  of  the  license  was 
that  it  was  incompetent,  immaterial,  irrelevant, 
and  not  the  best  evidence.  Held  that,  as  want 
of  notice  was  not  suggested,  it  must  be  pre- 
sumed in  favor  of  the  judgment  rendered  that 
testimony  as  to  the  demand  to  produce  the  li- 
cense was  duly  given. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  8  3029.1 

12.  Same  —  Admission  of  Manuscript  — Ab- 
sence from  Record. 

Where  a  manuscript  sent  up  with  a  package 
of  papers  on  appeal  is  not  made  a  part  of  the 
bill  of  exceptions  nor  properly  identified,  it 
must  be  presumed  that  no  error  was  committed 
in  admitting  it  in  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  8  2930.1 

13.  Same— Matters  Not  of  Record. 

Where  the  bill  of  exceptions  on  an  appeal 
from  a  conviction  for  violation  of  the  local  op- 
tion law  referred  to  a  writing  in  the  following 
terms:  "Defendants  offered  in  evidence  articles 
of  incorporation  of  the  Corvallis  Social  &  Ath- 
letic Club  (marked  'Defendants'  Exhibit  D'l.  as 
follows:  (Clerk  print)" — and  that  was  the  only 
reference  to  the  document,  and  the  direction  to 
print  was  not  obeyed,  though  the  articles  of  in- 
corporation may  have  been  included  in  a  package 
of  papers  certified  to  by  the  clerk,  it  was  not  a 
part  of  the  bill  of  exceptions,  and  when  not 
identified  by  the  trial  judge  it  cannot  be  consid- 
ered on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  8  2930.1 

14.  Intoxicating  Liquors— <"'.riminal  Prose- 
cutions— Sale — I  ncorporated  Club. 

I'nder  the  local  option  law  (Laws  1905.  p. 
48.  S  15).  forbidding  under  penalty  any  person  in 
prohibition  territory  to  sell,  exchange,  or  give 
away,  with  intent  to  evade  the  provisions  of  the 
law,  any  intoxicating  liquors  whatsoever  where 
intoxicating  liquors  are  purchased  by  an  incor- 
porated society,  and  sold  or  distributed  to  the 
members  at  approximate  cost,  the  act  constitut- 
ed a  sale. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  8  180.1 

15.  Information— Waiver  of  Defects— Du- 
plicity. 

Where  a  complaint  charged  defendants  with 
selling  "and"  giving  away  intoxicating  liquors 
with  intent  to  evade  the  law,  a  failure  to  demur 
on  the  ground  of  duplicity  in  the  specification  of 
the  charge  was  a  waiver  of  any  defect  on  that 
account. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  8  0155.] 


10.  Intoxicating  Liquors — Offenses— Sales 
—  Statutory  Provisions  —  Exceptions  — 
Social  Clubs. 

Local  Option  Law  8  2  (Laws  1905.  p.  42), 
provides  that  the  inhibition  of  the  sale  of  in- 
toxicating liquors,  when  effectuated,  shall  not 
prohibit  the  sale  of  certain  liquors  for  certain 
excepted  purposes,  but  no  reference  is  made 
therein  to  clubs.  Held  that,  when  the  prohibi- 
tion law  became  operative  in  a  certain  county, 
it  ex  proprio  vigore  inhibited  all  social  clubs* 
within  the  county  from  selling  or  giving  to  mem- 
bers thereof  intoxicating  liquors  with  a  purpose 
of  evading  the  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  8  ISO.] 

17.  Constitutional  Law  —  Delegation  of 
Legislative  Power— Local  Option  Law. 

The  local  option  law  (Laws  1905,  p.  41)  is 
not  unconstitutional  as  a  delegation  of  legisla- 
tive power,  since  the  power  to  enact  a  law  is 
not  delegated,  but  authority  was  merely  con- 
ferred upon  the  people  of  the  counties  to  de- 
termine by  a  majority  vote  whether  a  law  al- 
ready passed  for  the  entire  state  shall  be  ap- 
plicable to  such  county,  since  it  is  the  majority 
vote  of  the  electors,  and  not  the  order  of  the 
county  court,  that  effects  the  result,  and  the  sale 
is  forbidden  by  operation  of  the  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  8  110;  vol.  29,  In- 
toxicating Liquors,  8  10.] 

18.  Intoxicating  Liquors— Criminal  Prose- 
cutions—Instructions. 

In  a  prosecution  for  violation  of  the  local 
option  law.  where  B..  a  witness,  testified  that 
at  about  the  time  stated  in  the  complaint  he 
went  into  a  building  formerly  operated  as  a 
saloon,  and  there  talked  with  one  of  the  defend- 
ants ;  that  at  the  time  he  obtained  a  half  pint 
of  brandy,  for  which  he  offered  to  pay.  but 
that  the  accused  told  him  that  an  assessment 
would  subsequently  be  made  for  the  expense  of 
the  Corvallis  Social  &  Athletic  Club:  that  he 
thereafter  paid  an  assessment  of  forty  cents; 
that  he  had  not  in  the  meantime  procured  any 
other  goods  at  that  place:  that  the  sum  paid 
was  more  than  the  ordinary  price  of  such  liquor, 
and  that  he  thought  the  assessment  imposed  up- 
on him  included  his  right  to  visit  the  clubrooms 
— it  was  not  error  to  instruct  that  if  the  club 
was  the  owner  of,  or  kept  intoxicating  liquor, 
which  was  sold  or  given  to  B.,  for  the  purpose 
of  evading  the  local  option  law.  and  that  de- 
fendants or  either  of  them  aided  or  authorized 
such  sale  or  gift  with  such  intent,  the  averments 
in  the  complaint  were  sufficiently  established, 
for  the  use  of  the  expression  "sale  or  gift"  was 
proper  to  dispel  any  doubt  as  to  the  nature  of 
the  disposal  of  the  liquor  under  the  circumstan- 
ces mentioned. 

[Ed.  Note.— For  cases  in  i>oint.  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  §  3-13.1 

19.  Same— Evidence— Internal  Revenue  Li- 
cense— Statutory  Provisions— "Person." 

Local  Option  Law.  8  18  (Laws  1905,  p.  50), 
provides  that  the  issuing  of  a  license  or  internal 
revenue  special  tax  stamp  by  the  federal  govern- 
ment to  any  person  for  the  sale  of  intoxicating 
liquors  shall  be  prima  facie  evidence  that  such 
person  is  selling,  exchanging,  or  giving  away  in- 
toxicating liquors.  Held,  that  the  term  "per- 
son." as  used,  includes  the  word  "corporation"; 
hence  it  was  not  error  to  instruct  that  if  an  in- 
ternal revenue  license  had  been  issued  to  a  cer- 
tain club,  authorizing  the  sale  of  intoxicating 
liquor,  such  license  was  prima  facie  evidence 
that  the  club  was  engaged  in  selling,  exchanging, 
or  giving  away  intoxicating  liquors,  but  that 
such  finding  alone  would  not  be  applicable  to 
the  defendants  or  either  of  them. 

[Ed.  Note  — For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  pp.  5322-5335;  vol.  8,  p. 
7752.J 
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Appeal  from  Circuit  Court,  Benton  Coun- 
ty:  L.  T.  Harris,  Judge. 

Charles  M.  Kline,  jointly  accused  with  an- 
other, was  convicted  of  violating  the  local 
option  law,  and  appeals.  Affirmed. 

J.  R.  Wyatt,  for  appellant  E.  R.  Bryson. 
for  the  State. 

MOORE,  J.  The  defendants,  Charles  M. 
Kline  and  Merwin  McMalnes,  were  jointly 
convicted  in  a  Justice's  court  of  Benton  coun- 
ty, of  the  crime  of  selling  and  giving  away 
Intoxicating  liquor  with  a  purpose  of  evad- 
ing the  provisions  of  the  local  option  law 
of  Oregon,  alleged  to  have  been  committed 
in  that  county,  August  18,  1905,  by  then  and 
there  unlawfully  selling  and  giving  away, 
with  such  intent,  intoxicating  liquor  to  one 
Thomas  Bell,  at  which  time  the  sale  of  that 
kind  of  drink  had  been  prohibited  in  tbe  en- 
tire municipality,  stating  when  and  how  the 
interdiction  was  effected,  and  further  aver- 
ring that  the  law  was  then  and  there  in  full 
force  and  effect  The  defendants  appealed 
from  the  sentences  imposed  upon  them  to  the 
circuit  court  for  that  county,  where  the  cause 
was  tried  anew,  and  McMaiues  acquitted; 
but  Kline  was  convicted,  and,  from  the  Judg- 
ment which  followed,  he  appeals  to  this 
court. 

It  is  contended  by  his  counsel  that  an  er- 
ror was  committed  in  refusing  to  grant  a 
change  of  venue.  To  secure  a  transfer  of 
the  cause  to  another  county  for  trial,  the  de- 
fendant interposed  a  motion  which  states 
that  it  was  based  on  affidavits  filed  there- 
with. A  number  of  affidavits,  newspaper 
clippings,  and  other  papers  were  fastened  to- 
gether and  sent  up  to  this  court,  but  they  are 
not  made  a  part  of  the  bill  of  exceptions  or 
identified  in  any  manner  by  the  trial  judge. 
A  motion  to  secure  a  change  of  venue  in  an 
action  for  a  felony,  when  a  transfer  of  the 
cause  Is  objected  to,  raises  an  issue  which 
must  be  determined  by  the  court  from  an  in- 
spection of  affidavits.  B.  &  C.  Comp.  §  1250. 
These  written  declarations  under  oath  con- 
stitute the  proof,  which,  like  all  other  evi- 
dence, must  be  incorporated  in  a  bill  of  ex- 
ceptions and  transmitted  to  this  court,  in 
order  that  the  action  of  the  trial  court  may 
be  reviewed  on  appeal,  If  assigned  as  er- 
ror. The  affidavits  referred  to,  though  cer- 
tified by  the  clerk,  do  not  make  them  a  part 
of  the  bill  of  exceptions,  and  hence  the  ques- 
tion suggested,  even  if  the  crime  charged 
were  a  felony,  is  not  before  us  for  considera- 
tion. State  v.  Clements,  15  Or.  237,  14  Pac. 
410;  Roberts  v.  Parrlsh,  17  Or.  583,  22  Pac. 
136;  Craft  v.  Dalles  City,  21  Or.  53,  27  Pac. 
163;  Fisher  v.  Kelly,  26  Or.  249,  38  Pac. 
67;  Farrell  v.  Oregon  Gold  Co.,  31  Or.  463, 
49  Pac.  876;  Nosier  v.  Coos  Bay  Navigation 
Co.,  40  Or.  305,  63  Pac.  1050,  64  Pac.  855; 
Multnomah  County  v.  Willamette  Towing 
Co.  (Or.)  89  Pac.  389.  It  is  also  maintained 
that  the  court  erred  in  denying  the  defend- 


ants' motion  to  grant  separate,  trials.  When 
two  or  more  persons  are  jointly  charged  with 
the  commission  of  a  felony,  any  defendant 
requiring  it  must  be  tried  separately,  but  in 
all  other  cases  the  granting  of  a  separate 
trial  is  a  matter  of  discretion.  B.  &  C. 
Comp.  8  1395.  The  crime  charged  in  the  case 
at  bar  is  only  a  misdemeanor,  and  as  the  bill 
of  exceptions  does  not  show  that  the  dis- 
cretion reposed  in  the  trial  court  was  abused, 
its  action  in  refusing  to  grant  separate  trials 
was  not  erroneous. 

It  Is  insisted  that  the  local  option  liquor 
law,  the  provisions  of  which  Kline  is  charg- 
ed with  having  violated,  was  initiated  by  a 
petition  and  ratified  by  a  vote  of  the  electors 
of  Oregon,  but  the  enactment  was  not  sub- 
mitted to  the  Governor  for  his  approval  or 
rejection,  and  for  that  reason  It  never  be- 
came operative.  The  amendment  of  section 
1  of  article  4  of  the  Constitution  of  Oregon 
(B.  &  C.  Comp.  p.  72)  contains  the  follow- 
ing clause:  "The  veto  power  of  the  Gov- 
ernor shall  not  extend  to  measures  referred 
to  the  people."  As  this  amendment  provides 
that  the  referendum  may  be  ordered  either 
by  petition  of  the  electors  or  by  the  legisla- 
tive assembly,  It  might  seem  reasonably  to 
be  inferred  from  the  limitation  of  the  Gov- 
ernor's authority  that  he  could  annul  any 
measure  initiated  by  petition.  In  a  demo- 
cratic form  of  government,  the  authority  of 
an  executive  to  set  aside  an  enactment  of  the 
legislative  department  is  not  an  inherent 
power,  and  can  be  exercised  only  when  sanc- 
tioned by  a  constitutional  provision.  The 
fundamental  laws  of  Delaware,  North  Caro- 
lina, Ohio,  and  Rhode  Island  do  not  confer 
the  veto  power-  on  the  Governors  of  those 
states.  lu  this  state,  prior  to  the  amend- 
ment referred  to  of  the  Constitution,  every 
bill  which  passed  the  legislative  assembly 
was  required  to  be  presented  to  the  Governor 
before  it  became  a  law.  Const.  Or.  art.  5. 
§  15.  This  provision  of  the  organic  act  was 
impliedly  changed  by  the  amendment  under 
consideration,  so  as  practically  to  insert  in 
the  original  the  following  parenthetic  clause, 
to  wit:  "Every  bill  which  shall  have  passed 
the  legislative  assembly  (except  such  as  may, 
by  order  of  that  body,  be  referred  to  the 
people  for  their  sanction  or  rejection)  shall, 
before  it  becomes  a  law,  be  presented  to  the 
Governor,"  etc.  The  amendment  of  section 
1  of  article  4  of  our  Constitution  does  not 
direct  that  a  proposed  law,  when  enacted  by 
the  people,  pursuant  to  an  exercise  of  the 
initiative  power  reserved,  shall,  before  It  be- 
comes operative,  be  presented  to  the  Govern- 
or ;  and  hence  the  chief  executive  of  this  state 
is  powerless  either  to  approve  or  repudi- 
ate a  measure  passed  In  the  manner  Indicat- 
ed. The  local  option  law  of  Oregon  was  pro- 
posed by  Initiative  petitions,  and  approved 
by  a  majority  vote  of  the  electors,  June  6, 
1904,  and  took  effect  18  days  thereafter, 
conformable  to  the  Governor's  proclamation 
and  without  his  approval. 
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It  is  urged  that  an  error  was  committed 
In  admitting  the  evidence,  over  objection  and 
exception,  a  certified  copy  of  the  order  of 
the  county  court  of  Benton  county,  declaring 
the  result  of  the  election,  held  under  the 
local  option  law,  and  absolutely  prohibiting 
the  sale  of  intoxicating  liquors  within  that 
municipality,  without  first  having  introduced 
in  evidence,  as  a  foundation  for  such  pre- 
scription, the  petition  initiating  the  right  to 
call  the  election,  the  notices  issued  in  pur- 
suance of  such  call,  and  the  proof  of  posting 
the  notices.  A  clause  of  the  local  option  law 
relating  to  the  action  of  a  county  court  in 
declaring  the  result  of  an  election,  held  to 
determine  whether  or  not  the  sale  of  Intoxi- 
cating liquor  should  be  prohibited,  is  as  fol- 
lows: "The  order  thus  made  shall  be  held 
to  be  prima  facie  evidence  that  all  the  pro- 
visions of  the  law  have  been  complied  with 
in  giving  notice  of  and  holding  said  election, 
and  in  counting  and  returning  the  votes  and 
declaring  the  result  thereof."  Laws  Or. 
1905,  p.  47,  §  10.  Prima  facie  evidence  is 
that  degree  of  proof  which,  unexplained  or 
uncontradicted,  is  alone  sufficient  to  estab- 
lish the  truth  of  a  legal  principle  asserted  by 
a  party.  1  Jones,  Ev.  §  7.  The  provision  of 
the  law  quoted  casts  upon  a  party  to  a  crim- 
inal action,  who  Is  charged  with  violating 
the  terms  of  the  local  option  enactment,  the 
burden  of  overthrowing  such  prima  facie 
proof,  by  introducing  in  evidence  the  writ- 
ings which  constitute  the  alleged  irregularity 
of  the  proceedings,  upon  which  the  order  of 
prohibition  is  primarily  based,  without  which 
statutory  declaration  of  the  character  of 
proof  It  would  have  been  Incumbent  upon  the 
state  to  establish  the  validity  of  the  several 
initiatory  steps  necessary  to  the  making  of 
an  efficacious  order  declaring  the  result  of 
the  election,  and  prohibiting  the  sale  of  in- 
toxicating liquors  in  the  territory  specified. 
Strode  v.  Washer,  17  Or.  50,  16  Pac.  926; 
Harris  v.  Harsch,  29  Or.  562,  46  Pac.  141; 
Brentano  v.  Brentano,  41  Or.  15,  67  Pac.  922. 
The  rule  which  imposes  upon  a  defendant 
the  burden  of  proof  in  a  prosecution  for  a 
statutory  crime  does  not  violate  any  vested 
right  which  he  possesses.  12  Cyc.  380.  The 
order  of  the  county  court  was  admissible  in 
evidence  without  introducing  the  petition, 
notices,  or  proof  of  posting  such  notices. 
State  v.  Carmody  (Or.)  91  Pac.  446. 

It  is  argued,  however,  that  the  prima  facie 
proof  mentioned  was  overcome  by  Introdu- 
cing in  evidence  the  sheriff's  certificate  of 
the  posting  of  the  election  notices.  In  the 
package  of  papers  referred  to  upon  the  ques- 
tion of  a  change  of  venue,  appears  a  mem- 
orandum, which  has  noted  in  the  margin  In 
lead  pencil,  "Defendant's  Exhibit  C."  This 
exhibit  purports  to  be  the  sheriff's  return 
upon  the  notice  mentioned,  but  it  is  not  made 
a  part  of  the  bill  of  exceptions  or  certified 
to  In  any  manner  by  the  trial  judge,  and  for 
that  reason  it  will  not  be  considered. 

It  is  contended  that  the  court  erred  in  ad- 


mitting, over  objection  and  exception,  testi- 
mony tending  to  prove  the  contents  of  an 
internal  revenue  license,  without  calling  for, 
or  producing,  the  original  or  attempting  to 
account  for  its  absence.  Secondary  evidence 
of  the  contents  of  a  writing  may  be  given 
when  the  original  is  in  the  possession  of  the 
party  against  whom  it  Is  offered,  and  he 
withholds  it  (B.  &  C.  Comrf.  §  703,  subd.  1) 
after  having  received  reasonable  notice  to 
produce  it.  Ib.  f  771.  The  bill  of  exceptions 
shows  that  the  license  mentioned  was  issued 
by  the  collector  of  Internal  revenue,  and  hav- 
ing been  displayed  in  the  defendants'  place 
of  business,  it  was  in  their  possession,  but  It 
does  not  appear  that  any  notice  to  produce 
it  had  been  given  to  them.  The  contents  of 
the  revenue  stamp  was  attempted  to  be  giv- 
en by  three  witnesses,  whose  testimony  was 
challenged  by  defendants'  counsel  on  the 
ground  that  it  was  Incompetent,  Immaterial, 
and  Irrelevant,  and  not  the  best  evidence. 
It  will  thus  be  seen  that  the  objections  inter- 
posed to  such  testimony  do  not  negative  the 
implication  that  the  defendants  had  received 
reasonable  notice  to  produce  the  license.  The 
only  questions  brought  up  for  review  In  a 
law  action  are  such  as  have  been  properly  sub- 
mitted to,  and  considered  by,  the  trial  court; 
and.  as  the  want  of  notice  was  not  suggest- 
ed, it  must  be  presumed,  in  favor  of  the  judg- 
ment rendered,  that  testimony  In  relation  to 
the  demand  to  produce  the  license  was  duly 
given. 

R.  Turney,  as  a  witness  for  the  state,  tes- 
tified that  in  August,  1905,  as  manager  of 
the  Corvallis  Gazette,  he  printed  in  that 
newspaper  office  a  letter  head,  the  manu- 
script for  which,  he  believed,  was  prepared 
by  the  defendant  McMaines:  and,  producing 
the  writing,  it  was  received  in  evidence  as 
"State's  Exhibit  B,"  over  an  objection  that 
it  was  incompetent,  immaterial,  and  Irrele- 
vant; that  the  witness  had  not  shown  him- 
self competent  to  testify;  and  that  the  writ- 
ing had  not  been  identified  as  that  of  Mc- 
Maines. This  witness,  on  cross-examination, 
having  testified  that  he  did  not  remember  hav- 
ing ever  seen  McMaines  write,  the  testimony 
In  relation  to  the  manuscript  was  sought  to 
be  stricken  out,  for  the  reasons  hereinbefore 
suggested,  as  to  the  declarations  under  oath 
of  this  witness,  but  the  motion  was  denied 
and  an  exception  saved. 

In  the  package  of  papers  adverted  to  ap- 
pears what  is  marked,  "State's  Exhibit  B," 
but  as  the  manuscript  thus  indicated  is  not 
made  a  part  of  the  bill  of  exceptions,  or 
properly  Identified,  It  must  be  presumed  that 
no  error  was  committed  In  admitting  It. 

The  following  excerpt  Is  taken  from  the 
bill  of  exceptions,  and  contains  the  entire  ref- 
erence to  the  writing  mentioned,  to  wit:  "De- 
fendants offered  in  evidence  articles  of  In- 
corporation of  the  Corvallis  Social  A  Ath- 
letic Club  (marked,  'Defendants'  Exhibit  D'l, 
as  follows:  (Clerk  print.)"  This  direction 
was  not  obeyed,  and  the  articles  of  incor- 
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poration,  though  probably  included  In  the 
package  of  papers  mentioned,  are  not  made 
a  part  of  the  bill  of  exceptions  or  identified 
by  the  trial  judge;  and,  for  the  reasons  here- 
inbefore given,  the  charter  is  not  properly 
before  us.  Though  the  manner  of  conducting 
the  business  of  the  Corvallis  Social  A  Ath- 
letic Club  is  not  particularly  disclosed  by  the 
testimony  of  any  witness,  we  shall  assume, 
without  deciding  the  question,  that  the  cor- 
poration was  organized  for  a  bona  flde  pur- 
pose, and  not  with  Intent  to  evade  the  pro- 
visions of  the  local  option  law,  and  that  dis- 
position of  Intoxicating  liquors  kept  by  it 
was  made  to  the  members  of  the  organiza- 
tion; and,  based  on  such  supposition,  we  will 
consider  whether  a  transfer  of  the  possession 
of  alcoholic  drink  by  an  agent  of  a  corpora- 
tion to  a  member  thereof  is  lawful  In  terri- 
tory where  the  focal  option  law  Is  In  effect 
Though  the  bill  of  exceptions,  In  the  case  at 
bar,  is  silent  as  to  the  manner  In  which  the 
business  of  the  Corvallis  Social  &  Athletic 
Clnb  was  conducted  by  the  defendant,  who, 
at  the  time  stated  in  the  complaint,  was  an 
officer  of  the  corporation,  the  mode  pursued 
Is  so  nearly  uniform  to  that  revealed  in  Bar- 
den  v.  Montana  Club,  10  Mont.  830,  25  Pac. 
1042,  11  L.  R.  A.  593,  24  Am.  St.  Rep.  27, 
that  a  description  is  taken  from  a  note  there- 
to, as  follows:  "In  nearly  every  state  in  the 
Union  social  dubs  exist,  some  of  which  are 
incorporated,  and  others  are  not,  and  which 
are  conducted  for  the  use  of  the  members 
only,  to  provide  for  their  rational  entertain- 
ment and  amusement,  both  intellectual  and 
social  They  generally  transact  no  business 
whatsoever  for  the  purpose  of  making  any 
profit,  directly  or  Indirectly,  for  themselves 
or  their  members,  and  the  Income  derived 
from  various  sources  is  applied  solely  to  de- 
fraying the  expenses  of  the  organization  or 
Incorporation.  Their  sources  of  Income  gen- 
erally consist  of  an  entrance  or  membership 
fee,  collected  from  each  new  member,  and 
such  monthly  dues  as  shall  be  assessed  by 
the  management  or  board  of  directors  each 
month,  together  with  money  paid  by  mem- 
bers for  what  refreshments,  liquors,  and  ci- 
gars they  obtain  for  their  personal  use,  or 
that  of  their  especially  invited  friends,  at  the 
clubhouse,  and  such  additional  assessments, 
fines,  and  penalties  as  may  be,  from  time  to 
time,  imposed  upon  the  members.  The  mon- 
ey thus  received  is  expended  in  paying  the 
current  expenses  of  the  club,  and  the  other 
enumerated  sources  of  income  are  seldom  suf- 
ficient to  meet  such  expenses  without  the 
imposition  of  additional  assessments.  The 
spirituous  and  fermented  liquors  consumed 
by  the  members  are  bought  by  the  club,  and 
kept  therein  under  charge  of  a  steward  or 
manager,  an  employe  of  the  club,  under  the 
supervision  and  control  of  the  board  of  di- 
rectors. The  members  of  the  club,  and  no 
other  persons,  except  especially  invited 
guests,  can  get  what  liquors  they  want,  by  a 
member  calling  for  them  upon  the  steward 
93  P.-16 


.  KLINE.  241 

and  paying  a  price  fixed  by  the  regulation 
of  the  club,  either  at  the  time,  or  at  the  end 
of  each  month,  or  at  such  other  time  as  such 
regulations  may  require.  This  price  for  the 
liquor  is  fixed  and  paid,  not  for  the  purpose 
of  making  any  profit,  either  directly  or  Indi- 
rectly, but  merely  for  the  purpose  of  cover- 
ing the  outlay  in  the  purchase  thereof  by  the 
corporation  or  organization.  The  moneys 
received  are  used  to  replenish  the  stock  of 
liquors  so  kept  for  the  use  of  the  members, 
and  the  expense  attendant  upon  the  keeping 
and  serving  thereof  at  the  clubhouse,  and 
other  expenses  of  the  club."  When  intoxica- 
ting liquors  are  purchased  by  an  unincorpo- 
rated social  club,  to  be  used  in  the  manner 
indicated,  it  is  generally  conceded  that  the 
members  of  the  organization  are  the  Joint 
owners  of  the  general  property  in  all  the 
alcoholic  drinks  thus  kept;  that  the  officer 
who,  upon  a  request  therefore,  dispenses 
such  Hquor  to  members  of  the  club,  is  their 
agent,  and  that  the  delivery  of  a  quantity  of 
such  goods  to  a  member,  though  for  a  con- 
sideration, whereby  a  special  property  is 
transferred.  Is  not,  In  the  strict  sense  of  the 
term,  a  sale,  because  the  element  of  a  bar- 
gain is  lacking.  The  people  of  this  state, 
evidently  having  knowledge  of  the  manner  in 
which  the  business  of  social  clubs  was  usual- 
ly conducted,  and  also  understanding  that 
the  disposal  of  intoxicating  liquor  to  the 
members  of  such  organizations  might  not  be 
construed  a  sale,  apparently  Intending  to  pre- 
vent such  transfers  of  the  special  property  In 
alcoholic  drinks,  as  a  beverage,  adopted  sec- 
tion 15  of  the  local  option  law,  which  so  far 
as  Important  herein,  is  as  follows:  "When 
any  such  election  has  been  held  and  has  re- 
sulted in  favor  of  prohibition,  and  the  county 
court  has  made  the  order  declaring  the  re- 
sult, and  the  order  of  prohibition,  any  per- 
son who  shall  thereafter,  within  the  prescrib- 
ed bounds  of  prohibition,  sell,  exchange,  or 
give  away,  with  a  purpose  of  evading  the 
provisions  of  this  law,  any  intoxicating  liq- 
uors whatsoever,  or  In  any  way  violate  the 
provisions  of  this  law,  shall  be  subject  to 
prosecution,"  etc 

It  would  thus  seem,  from  an  Inspection  of 
the  language  last  quoted,  that  the  section 
was  framed  with  an  intent  to  prevent  the  dis- 
posal of  intoxicating  liquors  by  an  unincorpo- 
rated social  chib  to  its  members  within  pro- 
hibited territory,  even  if  it  were  determined 
that  the  transfer  of  the  special  property  in 
the  liquor,  by  an  agent  of  the  organization 
to  a  member  thereof,  constituted  only  a  gift. 
Where,  however,  as  is  assumed  in  the  case  at 
bar,  intoxicating  liquors  are  purchased  by 
an  incorporated  society,  to  be  used,  as  here- 
inbefore detailed,  it  would  appear  that  the 
corporation  Is  the  owner  of  the  liquors,  and 
when  they  are  dispensed  to  a  member,  with 
intent  to  pass  the  title  in  the  goods,  the  act 
constitutes  a  sale. 

It  will  be  remembered  that  the  complaint 
charges  the  defendants  with  selling  and  glv- 
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ing  away  intoxicating  liquor  with  a  purpose 
of  evading  the  provisions  of  the  local  option 
law.  No  demurrer  having  been  interposed  by 
the  defendants  on  the  ground  of  duplicity  In 
the  specification  of  the  charge,  any  defect 
in  the  pleading  on  that  account  was  thereby 
waived.  State  v.  Lee,  33  Or.  506,  56  Pac. 
415;  State  v.  Carlson,  39  Or.  19,  62  Pac. 
1116,  1119. 

These  preliminary  matters  having  been  dis- 
posed of,  a  consideration  of  the  principal  in- 
quiry on  this  branch  of  the  case  will  be  re- 
sumed. In  the  note  to  the  case  of  Barden  v. 
Montana  Club,  24  Am.  St  Rep.  27,  immedi- 
ately following  the  excerpt  hereinbefore  quot- 
ed, the  editors  of  that  valuable  series  of 
case-law  make  the  following  observation,  as 
deducible  from  an  examination  of  adjudica- 
tions applicable  to  the  inquiry,  to  wit :  "The 
question  whether  or  not  the  furnishing  of  in- 
toxicating or  fermented  liquor  by  a  club  to 
its  members  In  the  manner  above  stated  con- 
stitutes a  sale  In  violation  of  laws  prohibit- 
ing sales,  or  whether  or  not  It  constitutes  a 
sale  within  the  meaning  of  a  law  requiring 
a  license  before  one  can  engage  hi  retailing 
such  liquor,  has  been  the  subject  of  various 
and  conflicting  decisions  by  a  number  of  the 
appellate  courts  of  the  country.  While  the 
cases  cannot  be  reconciled,  the  current  as 
well  as  the  weight  of  authority  Is  undoubted- 
ly In  favor  of  the  rule  that  the  distribution 
and  consumption  of  liquors  in  a  club  by  its 
members  In  the  manner  above  stated  is  a 
sale,  and  a  violation  of  laws  of  the  nature 
stated."  Several  cases  are  cited,  and  quota- 
tions therefrom  are  contained  In  the  note 
that  fully  sustain  the  conclusion  thus  reached, 
and  we  adopt  that  part  of  such  deduction  as 
relates  to  the  disposal  of  intoxicating  liquor 
by  a  club  to  its  members  in  violation  of  the 
provisions  of  a  local  option  law,  without  fur- 
ther calling  attention  to  the  cases  relied  upon. 

Section  2  of  the  local  option  law  provides 
that  the  inhibition  of  the  sale  of  Intoxicating 
liquors,  when  effectuated,  shall  not  prohibit 
the  sale  of  pure  alcohol  for  scientific  and 
manufacturing  purposes,  or  wines  to  church 
officials  for  sacramental  purposes,  nor  alco- 
holic stimulants  as  medicine  in  case  of  actual 
sickness.  The  expression  of  these  exceptions 
necessarily  leaves  no  room  for  the  considera- 
tion of  any  other  exclusion;  and  hence,  we 
conclude,  that  when  the  prohibition  law  be- 
came operative  In  Benton  county,  it,  ex  pro- 
prio  vigore,  inhibited  all  social  clubs  within 
that  territory  from  selling  or  giving  to  the 
members  of  such  organizations  Intoxicating 
liquors  with  a  purpose  of  evading  the  provi- 
sions of  the  enactment 

Exceptions  having  been  taken  to  parts  of 
the  court's  instructions,  It  Is  contended  that 
errors  were  committed  in  giving  them,  to 
wit:  The  court  said  to  the  Jury,  In  effect: 
(1)  That  if  they  should  find,  beyond  a  rea- 
sonable doubt,  that  the  county  court  of  Ben- 
ton county  made  an  order,  at  a  specified  time, 
declaring  the  result  of  an  election,  and  abso- 


lutely prohibiting  the  sale  of  intoxicating  liq- 
uors within  that  territory,  such  declaration 
was  prima  facie  evidence  that  all  the  provi- 
sions of  the  law,  relating  to  giving  notice, 
holding  an  election,  counting  and  returning 
the  votes  cast  and  declaring  the  result  there- 
of had  been  complied  with;  (2)  that  if  they 
should  find  that  the  Corvallls  Social  &  Ath- 
letic Club  was  the  owner  of  or  kept  intoxi- 
cating liquor  which  was  by  some  person,  oth- 
er than  the  defendants,  sold  or  given  to 
Thomas  Bell,  with  a  purpose  of  evading  the 
provisions  of  the  local  option  law,  and  that 
the  defendants,  or  either  of  them  aided  or  au- 
thorized such  sale  or  gift  with  such  intent, 
then  the  averments  of  the  complaint  were 
sufficiently  established;  (3)  that  if  they 
should  find  that  intoxicating  liquor  was  owned 
by  the  Corvallis  Social  &  Athletic  Club,  that 
such  organization  was  duly  incorporated, 
that  the  defendants  were  its  agents,  and  that 
Thomas  Bell  was  a  member  of  the  club,  then 
a  sale  or  gift  by  them,  as  such  agents,  to 
him,  with  intent  to  evade  the  provisions  of 
the  local  option  law,  would  not  exonerate 
them  from  liability;  (4)  that  If  they  should 
find  that  an  internal  revenue  license  had  been 
issued  to  the  Corvallis  Social  &  Athletic  Club, 
authorizing  the  sale  of  intoxicating  liquor, 
such  permission  afforded  prima  facie  evidence 
that  the  club  was,  during  the  time  specified 
in  the  tax  stamp,  engaged  in  selling,  exchang- 
ing, or  giving  away  intoxicating  liquors,  but 
that  such  finding  alone  would  not  be  applica- 
ble to  the  defendants  or  either  of  them. 

Considering  these  instructions  In  the  order 
specified,  it  is  argued  that  the  local  option 
law  being  dependent  upon  a  vote  of  the  peo- 
ple, to  determine  whether  or  not  it  should  be 
operative  within  a  specified  territory,  con- 
travenes the  organic  law  of  the  state  by  dele- 
gating legislative  power,  which  fact  is  evi- 
denced by  the  order  of  a  county  court  where- 
by Its  mandate,  and  not  the  enactment  be- 
comes the  rule  of  prohibition.  The  power  to 
enact  a  law  was  not  delegated,  but  authority 
was  conferred  upon  the  people  of  Benton 
county  to  determine  by  a  majority  vote, 
whether  or  not  a  law,  which  had  already 
passed  for  the  entire  state,  should  be  applica- 
ble to  such  county.  Fouts  v.  Hood  River. 
46  Or.  492,  81  Pac.  370,  1  LE.A.  (N.  S.)  483. 

The  local  option  law  (section  10)  provides 
that,  if  a  majority  of  the  votes  cast  at  an 
election  be  In  favor  of  inhibition,  the  county 
court  shall  make  an  order  declaring  the  re- 
sult of  the  vote,  and  absolutely  prohibiting 
the  sale  of  intoxicating  liquor  within  the  pre- 
scribed limits.  It  Is  the  majority  vote  of  the 
electors  in  favor  of  prohibition  that  effectu- 
ates such  result,  and  though  the  county  court 
Is  reqired  to  make  an  order  absolutely  pro- 
hibiting the  sale  of  intoxicating  liquor,  such 
declaration  is  only  tantamount  to  a  proclama- 
tion of  the  consequences  which  follow  a  can- 
vass of  the  votes,  and  thus  the  sale  Is  for- 
bidden by  operation  of  law  and  not  by  the 
county  court 
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The  bill  of  exceptions  shows  that  Thomas 
Bell,  as  a  witness  for  the  state,  testified  that, 
about  the  time  stated  in  the  complaint,  he 
went  into  a  building  at  Corvallls,  formerly 
used  as  a  saloon,  and  there  talked  with  the 
defendant  Kline;  that  at  that  time  he  ob- 
tained a  half  pint  of  brandy  which  was  set 
out  for  him,  for  which  he  offered  to  pay,  but 
Kline  told  him  that  an  assessment  would  sub- 
sequently be  made  for  the  expense  of  the 
Corvallls  Social  &  Athletic  Club;  that  he 
thereafter  paid  an  assessment  of  40  cents; 
that  he  had  not  in  the  meantime  procured 
any  other  goods  at  that  place ;  that  the  sum 
so  paid  was  more  than  the  ordinary  price  of 
such  liquor ;  and  that  he  thought  the  assess- 
ment imposed  upon  him  Included  his  right 
to  visit  the  clubrooms. 

The  "sale  or  gift"  to  which  the  court  re- 
ferred in  the  second  Instruction  excepted  to 
was  evidently  based  on  the  testimony  of  Bell, 
In  relation  to  the  method  pursued  whereby 
he  obtained  the  brandy  and  paid  money,  not 
for  the  intoxicating  liquor,  possibly,  but  on 
account  of  an  assessment  to  defray  the  ex- 
I>enses  of  the  club.  To  dispel  any  doubt  that 
might  possibly  arise  in  the  minds  of  the  jurors 
as  to  the  nature  of  the  disposal  of  the  alcohol- 
ic drink,  under  the  circumstances  mentioned, 
the  court  spoke  of  the  transfer  of  the  prop- 
erty in  the  brandy  as  a  "sale  or  a  gift,"  and, 
in  doing  so,  committed  no  error.  The  dis- 
posal of  intoxicating  liquor  by  a  social  or- 
ganization to  a  member  thereof,  as  indicated 
In  the  third  exception  to  the  instruction,  has 
heretofore  been  discussed  under  the  question 
of  the  Incorporation  of  the  Corvallls  Social  & 
Athletic  Club,  and  needs  no  further  elucida- 
tion at  this  time. 

Section  18  of  the  local  option  law  contains, 
inter  alia,  the  following  clause:  "The  Issue 
of  a  license  or  internal  revenue  special  tax 
stamp  by  the  federal  government  to  any  per- 
son for  the  sale  of  intoxicating  liquors  shall 
be  prima  facie  evidence  that  such  person  Is 
selling,  exchanging,  or  giving  away  intoxi- 
cating liquors."  The  term  "person,"  as  used 
in  this  provision,  is  undoubtedly  broad 
enough  to  include  the  word  "corporation"; 
and,  this  being  so,  the  fourth  instruction,  to 
the  giving  of  which  an  exception  was  re- 
served, correctly  stated  the  law  applicable  to 
the  facts  involved. 

Other  exceptions  are  noted,  but  believing 
them  immaterial,  the  judgment  is  affirmed. 


STATE  v.  BARTLETT. 

(Supreme  Court  of  Oregon.   Jan.  7,  1908.) 

Crimi  nai.  Law— Instrvctionb—  Credibility. 
ov  Testimony  of  Accused. 

Ihe  court  instructed  that  an  accused  is 
deemed  a  competent  witness,  and  that  while  the 
jury  should  Rive  his  testimony  such  weight  and 
credibility  as  they  might  consider  it  entitled  to, 
yet  they  were  to  consider  in  connection  there- 
with that  accused  was  testifying  in  his  own  be- 
half ;  that  they  were  not  bound  to  consider  his 


testimony  as  absolutely  true,  nor  as  equal  to  the 
testimony  of  a  disinterested  witness,  but  to  bear 
in  mind  that  defendant  spoke  in  his  own  behalf, 
and  that  the  jury  should  consider  the  great 
temptation  which  one  so  situated  was  under  to 
speak  so  as  to  procure  his  acquittal.  Held,  that 
the  instruction  was  erroneous,  as  seeming  to 
leave  an  implication  that  it  waa  incumbent  on 
the  jury  to  consider  defendant's  testimony  as 
false. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Lew,  §  1896.] 

Appeal  from  Circuit  Court,  Union  Coun- 
ty;  William  Smith,  Judge. 

E.  W.  Bartlett  was  convicted  of  attempt- 
ing to  extort  money,  and  he  appeals.  Re- 
versed, and  new  trial  ordered. 

Samuel  White,  for  appellant  F.  S.  Ivan- 
hoe,  Dirt.  Arty.,  and  C.  H.  Finn,  for  the 
State. 

MOORE,  J.  The  defendant  E.  W.  Bart- 
lett was  jointly  convicted  with  one  S.  A. 
Gardinler  of  the  crime  of  attempting  to  ex- 
tort money,  alleged  In  the  information  to 
have  been  committed,  by  unlawfully  threat- 
ening to  accuse  certain  persons  of  the  of- 
fense of  gambling  and  to  prosecute  them 
therefor.  Bartlett  appeals  from  the  Judg- 
ment which  followed,  and  his  counsel  con- 
tend, Inter  alia,  that  the  trial  court  erred  in 
charging  the  jury.  The  instruction  particu- 
larly complained  of,  and  to  the  giving  of 
which  an  exception  was  taken,  is  as  follows: 
"In  this  case  the  defendants  went  upon  the 
witness  stand  as  witnesses  In  their  own  be- 
half. I  Instruct  you  that  under  the  stat- 
utes of  this  state  a  person  accused  or  charg- 
ed with  the  commission  of  a  crime  Is,  at  his 
own  request,  deemed  a  competent  witness, 
and  while  you  are  to  give  his  testimony 
such  weight  and  credibility  as  you  consider 
it  entitled  to,  yet  you  are  to  consider  the 
fact  In  connection  therewith  that  he  Is  the 
accused  person  testifying  in  his  own  behalf. 
You  are  not  bound  to  consider  the  testimony 
of  the  defendants  as  absolutely  true,  nor 
any  part  of  It  as  absolutely  true,  nor  as 
equal  to  the  testimony  of  disinterested  wit- 
nesses. You  are  to  bear  In  mind  that  the 
defendants  speak  in  their  own  behalf  to  dis- 
charge themselves  of  a  criminal  accusation, 
and  you  are  to  consider  the  great  tempta- 
tion which  one  so  situated  is  under,  so  to 
speak,  as  to  procure  his  acquittal."  That 
part  of  the  foregoing  charge,  commencing 
with  the  words,  "You  are  not  bound."  etc., 
was  evidently  patterned  after  a  quotation 
found  In  the  works  of  a  distinguished  au- 
thor (2  Thompson,  Trials,  §  2447),  In  a  note 
to  which  It  Is  said,  "Approved  in  Solander 
v.  People,  2  Colo.  48,  56."  In  the  case  to 
which  attention  is  called  In  the  note,  the 
plaintiff  In  error,  a  woman,  was  indicted  for 
manslaughter,  and,  at  her  trial,  one  Knauss, 
a  witness  for  the  prosecution,  detailed  cer- 
tain declarations  against  interest  which  were 
Imputed  to  her.  I'pon  argument  the  counsel 
for  the  people  insisted  that  the  sworn  state- 
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merits  of  Knauss  were  entitled  to  credit, 
from  the  circumstance  that  the  accused, 
though  examined  In  her  own  behalf,  had  not 
contradicted  his  testimony,  and  that  her 
counsel  had  not  interrogated  her  in  relation 
thereto,  whereupon  her  attorney  requested 
the  court  to  give  the  following  instruction: 
"That,  In  the  examination  of  the  prisoner 
provided  for  by  the  statute,  which  examina- 
tion extends  only  to  the  facts  and  circum- 
stances of  the  cause  on  trial,  and  does  not 
confer  on  the  prisoner  the  right  to  testify 
to  facts  or  circumstances  tending  to  Impeach 
any  of  the  witnesses  in  the  cause.  There- 
fore, the  fact  that  defendant  did  not  testify 
to  facts  or  circumstances  calculated  to  im- 
peach any  of  the  witnesses  sworn  in  the  case 
is  not  to  be  taken  as  properly  commented 
upon,  or  as  a  circumstance  against  her." 
The  report  of  the  case  states,  "but  the  court 
refused  to  so  charge,  and  the  prisoner  ex- 
cepted." The  jury  were  charged  in  rela- 
tion to  the  law  involved  In  the  issue,  and 
the  court  gave,  inter  alia,  the  Instruction 
quoted  in  the  latter  part  of  section  2447,  as 
Indicated  In  2  Thompson,  Trials,  but  no  ex- 
ception thereto  appears  to  have  been  re- 
served. The  accused,  having  been  convicted, 
appealed,  and,  in  affirming  the  judgment, 
Mr.  Chief  Justice  Hallett  refers  to  the  re- 
quests made  by  the  appellants'  counsel  for 
certain  instructions,  relating  to  the  corrob- 
oration of  the  testimony  of  an  accomplice, 
and  says:  "The  prisoner  having  elected  to 
testify  under  the  act  of  1872  (9  Sess.  Assem. 
p.  95),  her  testimony  became  a  fair  subject 
of  criticism  before  the  jury,  and  the  coun- 
sel for  the  people  was  at  liberty  to  analyze 
her  testimony,  to  compare  it  with  the  other 
testimony  in  the  cause,  and  comment  upon 
the  omissions  and  contradictions,  if  any, 
therein.  The  prisoner  was  at  liberty  to  con- 
tradict Knauss,  and  to  give  her  own  account 
of  the  matters  related  by  him,  and  the  fact 
that  she  did  not  do  so  might  well  be  consid- 
ered by  the  jury  In  determining  the  cred- 
ibility of  Knauss.  People  v.  Dyle,  21  N. 
Y.  578.  The  prisoner  was  not  required  to 
testify,  and,  by  the  terms  of  the  statute,  if 
she  bad  chosen  to  remain  silent,  no  infer- 
ence of  guilt  could  be  drawn  from  her  con- 
duct By  taking  the  witness  stand  she  open- 
ed the  door  to  criticism,  and  cannot  now 
complain  that  an  effort  was  made  to  meas- 
ure her  testimony  by  the  ordinary  rules 
which  govern  human  conduct"  The  fore- 
going observation,  relating  to  the  declara- 
tions upon  oath  of  the  accused  as  a  witness 
In  her  own  behalf,  constitutes  the  only  ref- 
erence made  by  the  court  to  any  Instruction 
requested  by  her  counsel  or  to  any  charge 
given  to  the  jury  as  to  her  testimony.  How 
then  can  it  be  said,  as  indicated  in  the  note 
adverted  to,  that  the  language  quoted  in  the 
text  by  the  noted  author,  and  as  given  by 
the  court  in  the  case  cited,  was  approved, 
when  the  instruction  does  not  appear  even 
to  have  been  challenged  by  counsel  for  the 


accused  or  commented  upon  in  any  manner 
by  the  justice  who  wrote  the  opinion?  The 
only  references  to  the  case  of  So  lander  v. 
People,  supra,  that  we  have  been  able  to 
find  In  the  Colorado  reports  relate  to  other 
questions.  See,  upon  this  subject,  Jones  v. 
People,  2  Colo.  355 ;  Union  Gold  Mining  Co. 
v.  Rocky  Mountain  Nat  Bank,  2  Colo.  576; 
Jones  v.  People,  6  Colo.  456,  45  Am.  Rep. 
526;  MInich  v.  People,  8  Colo.  449,  9  Pac. 
4;  Wisdom  v.  People,  11  Colo.  174,  17  Pac. 
519;  Babcock  v.  People,  13  Colo.  518,  22 
Pac.  817;  Thompson  v.  People,  26  Colo.  505, 
59  Pac.  51 ;  Johnson  v.  People,  33  Colo.  237, 
80  Pac.  133,  108  Am.  St  Rep.  85. 

In  People  v.  Cronln,  34  Cal.  191,  an  In- 
struction of  similar  Import  to  that  contained 
in  the  latter  part  of  the  charge  complained 
of  in  the  case  at  bar  was  approved.  In  Peo- 
ple v.  Murray,  86  Cal.  31,  24  Pac.  802,  Mr. 
Justice  McFarland,  referring  to  the  rule  an- 
nounced In  the  preceding  case,  says :  "That 
instruction  has  been  approved  in  subsequent 
cases,  and  it  is  now  too  late  to  question  Its 
correctness;  but  if  courts  and  prosecuting 
attorneys  think  It  their  duty  to  have  an  in- 
struction on  that  subject  in  every  case,  they 
should  be  careful  not  to  go  further  in  that 
direction  than  courts  have  already  gone. 
An  instruction  giving  the  general  rule  can 
do  no  harm,  and  Is  not  of  much  importance, 
for  every  intelligent  Juror  knows,  without 
any  Instruction  on  the  subject,  that  a  de- 
fendant, whether  innocent  or  guilty,  Is  deep- 
ly Interested  In  being  acquitted.  But  when 
such  an  Instruction  is  reiterated,  and  put 
into  exceedingly  strong  language,  so  as  to 
give  it  peculiar  emphasis,  It  is  too  apt  to 
lead  the  Jury  to  believe  that  the  court  thinks 
the  defendant  in  the  particular  case  on  trial 
to  be  unworthy  of  belief." 

In  People  v.  Van  Ewan,  111  Cal.  144,  43 
Pac.  520,  the  trial  court,  in  referring  to  the 
declarations  under  oath  made  by  the  defend- 
ant as  a  witness  in  his  own  behalf,  charged 
the  Jury  as  follows:  "In  weighing  his  tes- 
timony you  are  to  consider  what  he  has  at 
stake.  You  are  to  consider  the  temptations 
that  may  be  brought  to  bear  upon  a  man  In 
his  situation  to  tell  a  falsehood  for  the  pur- 
pose of  inducing  you  to  acquit  him,  or  to 
disagree."  The  defendant,  having  been  con- 
victed, appealed,  and  in  reversing  the  Judg- 
ment the  court  say:  "If  the  question  were 
entirely  an  open  one  we  would  feel  constrain- 
ed to  hold,  upon  principle,  that  any  instruc- 
tion at  all  as  to  the  credibility  of  any  wit- 
ness, or  the  weight  to  be  given  to  his  testi- 
mony, is  violative  of  section  19  of  article  6 
of  the  Constitution,  which  provides  that 
'judges  shall  not  charge  jurors  with  respect 
to  matters  of  fact'  and  section  1887  of  the 
Code  of  Civil  Procedure,  which,  referring  to 
a  witness,  provides  that  'the  Jury  are  the 
exclusive  judges  of  his  credibility/ "  It  is 
further  intimated  that  the  instruction  last 
above  quoted  was  more  restrictive  than  the 
charge  approved  In  People  v.  Cronln,  34  Cal. 
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191.  It  will  thus  be  seen  that  the  Supreme 
Court  of  California  practically  condemned 
the  Instruction  given  in  People  v.  Cronin, 
supra,  but  felt  impelled  to  follow  the  rule 
thus  announced,  because  of  its  repeated  ap- 
provals for  nearly  a  generation. 

In  Johnson  v.  United  States,  157  U.  S. 
320,  15  Sup.  Ct  614,  39  L.  Ed.  71,  cited  by 
counsel  for  the  state  in  the  case  at  bar,  the 
Jury  were  charged  as  follows :  "The  defend- 
ant goes  upon  the  stand  before  you,  and  he 
makes  his  statement— tells  his  story.  Above 
all  things  In  a  case  of  this  kind  you  are  to 
see  whether  that  statement  is  corroborated 
substantially  and  reliably  by  the  proven 
facts;  if  so,  It  is  strengthened  to  the  extent 
of  its  corroboration.  If  it  is  not  strengthen- 
ed in  that  way,  you  are  to  weigh  it  by  its 
own  inherent  truthfulness— Its  own  inherent 
proving  power  that  may  belong  to  it"  This 
instruction  was  approved  by  the  Supreme 
Court  of  the  United  States,  but  as  the  cause 
was  originally  tried  ia  a  federal  court,  where 
the  rules  of  the  common  law  prevail,  there- 
by permitting  the  judge  to  comment  upon 
the  weight  of  the  testimony,  no  other  de- 
duction could  well  have  been  made.  Carver 
v.  Astor,  4  Pet  1,  79.  7  L.  Ed.  761 ;  Magniac 
v.  Thompson,  7  Pet  348,  389,  8  L.  Ed.  709. 
The  conclusion  there  reached,  however,  Is 
not  controlling  In  the  case  at  bar,  in  con- 
sequence of  our  statute  prohibiting  such 
method  of  charging  the  Jury. 

In  Territory  v.  Romlne,  2  N.  M.  114,  a 
similar  charge  was  upheld  on  the  assumption 
that  such  an  instruction  was  permissible  un- 
der the  rules  of  the  common  law,  which  at 
the  time  of  that  trial  had  not  been  changed, 
but  subsequent  thereto,  and  prior  to  the 
hearing  of  the  cause  in  the  Supreme  Court 
a  statute  had  been  adopted  by  the  legislative 
assembly  of  New  Mexico,  which  precluded  a 
court  from  commenting  upon  the  weight  of 
the  evidence.  In  that  case  it  is  intimated 
that,  after  the  passage  of  the  statute,  the 
giving  of  such  an  instruction  would  have 
been  erroneous.  Our  statute,  regulating  the 
giving  of  Instructions,  was  adopted  in  its 
present  form,  December  20,  1865  (Laws  Or. 
1865,  p.  37),  and  is  as  follows:  "In  charging 
the  Jury,  the  court  shall  state  to  them  all 
matters  of  law  which  it  thinks  necessary  for 
their  information  in  giving  their  verdict,  but 
it  shall  not  present  the  facts  of  the  case,  but 
shall  inform  the  jury  that  they  are  the  ex- 
clusive judges  of  all  questions  of  fact."  B. 
&  C.  Comp.  §  139.  This  section  practically 
prohibits  the  giving  of  an  instruction  as  to 
the  weight  of  the  evidence,  for  if  a  court 
cannot  present  the  facts  of  a  case  it  is  neces- 
sarily precluded  from  charging  the  jury  in 
respect  to  any  particular  conclusion  which 
might  be  deduced  from  a  consideration  of  the 
testimony. 

An  early  statute  of  this  state  prevented  a 
defendant  in  a  criminal  action  from  becom- 
ing a  witness  for  or  against  himself.  Section 


166,  tit  1  of  chapter  16  of  the  Criminal  Code, 
as  compiled  by  Matthew  P.  Deady  and  Laf- 
ayette Lane.  This  section  was  amended  Oc- 
tober 25,  1880  (Laws  Or.  1880,  p.  28),  so  as 
to  read,  as  far  as  deemed  involved  herein,  as 
follows:  "In  the  trial  of  or  examination 
upon  all  Indictments,  complaints,  informa- 
tion, and  other  proceedings  before  any  court, 
*  *  *  against  persons  accused  or  charged 
with  the  commission  of  crimes  or  offenses, 
the  person  so  charged  or  accused  shall,  at  his 
own  request,  but  not  otherwise,  be  deemed  a 
competent  witness,  the  credit  to  be  given  to 
his  testimony  being  left  solely  to  the  jury, 
under  the  Instructions  of  the  court"  B.  & 
C  Comp.  t  1400.  As  this  alteration  was 
made  after  the  passage  of  section  139,  supra, 
it  would  seem,  from  a  construction  of  such 
amendment  in  pari  materia  with  that  sec- 
tion, that  It  had  been  impliedly  amended,  so 
as  to  permit  the  court  to  call  the  attention 
of  the  jury  to  the  credibility  of  a  defendant 
In  a  criminal  action  when  he  appeared  as  a 
witness  In  his  own  behalf.  Our  statute,  eluc- 
idating the  general  principles  of  evidence, 
contains  the  following  clause :  "A  witness  is 
presumed  to  speak  the  truth.  This  presump- 
tion, however,  may  be  overcome  by  the  man- 
ner in  which  he  testifies,  by  the  character  of 
his  testimony,  or  by  evidence  affecting  his 
character  or  motives,  or  by  contradictory 
evidence;  and  where  the  trial  is  by  the 
jury,  they  are  the  exclusive  judges  of  his 
credibility."  B.  &  C.  Comp.  8  695.  It  has 
been  the  practice  of  courts  to  give  this  entire 
section  or  the  substance  thereof  In  charging 
juries.  Construing  this  clause  together  with 
section  1400,  supra,  it  would  further  appear 
that  section  695,  supra,  was  also  impliedly 
amended,  so  as  to  allow  the  court  to  Inform 
the  jury  that  a  defendant  in  a  criminal  ac- 
tion, when  he  appeared  as  a  witness  in  his 
own  behalf,  is  interested  in  any  verdict 
which  they  might  return — a  fact  of  which 
they  have  knowledge  without  such  declara- 
tion. People  v.  Murray,  86  Cal.  31,  24  Pac. 
802. 

An  instruction  stating  that  while  the  de- 
fendant In  a  criminal  action  is  a  competent 
witness  in  his  own  behalf,  the  jury,  never- 
theless, have  the  right  to  take  into  considera- 
tion his  interest  in  the  result  of  the  trial, 
and  all  the  facts  and  Circumstances  of  the 
case,  and  to  give  his  testimony  only  such 
weight  as  they,  In  their  judgment  think  it 
entitled  to — has  been  held  proper.  Smith  v. 
State,  107  Ala.  139,  18  South.  306 ;  Hamilton 
v.  State,  62  Ark.  543,  36  S.  W.  1054;  State 
v.  Ryan,  113  Iowa,  536,  85  N.  W.  812 ;  People 
v.  Calvin,  60  Mich.  113,  26  N.  W.  851 ;  Gatliff 
v.  Territory,  2  OkL  523,  37  Pac.  809 ;  Emery 
v.  State,  101  Wis.  627,  78  N.  W.  145.  Under 
the  rule  thus  announced,  the  first  part  of 
the  charge  in  the  case  at  bar,  which  was 
manifestly  modeled  after  section  2447  (2 
Thompson,  Trials),  a  note  to  which  is  as  fol- 
lows: "Approved  in  State  v.  Jones,  78  Mo. 


Digitized  by  Google 


246 


93  PACIFIC 


REPORTER. 


(Or. 


280,"  Is  supported  by  authority,  though  the 
jury  were  not  instructed  to  take  into  con- 
sideration all  the  facts  and  circumstances  of 
the  case,  nor  informed  that  they  were  the  ex- 
clusive judges  of  the  defendant's  credibility. 
No  request,  however,  appears  to  have  been 
made  to  enlarge  the  instruction  in  these  par- 
ticulars. 

In  Chambers  v.  People,  105  111.  409,  the  fol- 
lowing charge  was  given:  "The  court  in- 
structs the  Jury,  for  the  people,  that  they  are 
not  bound  to  believe  the  evidence  of  the  de- 
fendant in  a  criminal  case,  and  treat  it  the 
same  as  the  evidence  of  other  witnesses,  but 
the  Jury  may  take  Into  consideration  the  fact 
that  he  is  defendant,  and  give  his  testimony 
such  weight  as,  under  all  the  circumstances, 
they  think  it  entitled  to."  In  that  case  It 
was  held  that  such  instruction  was  calculat- 
ed to  mislead,  and  was,  therefore,  erroneous. 
A  similar  instruction  was  also  condemned  in 
Sullivan  v.  People,  114  111.  24,  28  N.  E.  381, 
and  Hellyer  v.  People,  186  111.  550,  58  N. 
E.  245. 

In  State  v.  Pomeroy,  30  Or.  16,  46  Pac.  797, 
the  Jury  were  instructed  as  follows :  "In  this 
case  the  defendant  and  members  of  his  fam- 
ily have  given  testimony.  You  have  no  right 
to  reject  the  testimony  they  have  given,  simply 
because  it  comes  from  a  source  in  which 
there  would  be  strong  motives  to  give  the 
most  favorable  coloring  possible  to  the  facts 
on  behalf  of  the  defendant,  but  you  have  a 
right  to  consider,  and  you  should  consider, 
that  testimony  the  same  as  you  would  other 
testimony,  taking  into  account  the  relation- 
ship of  the  parties  and  the  motives  which 
may  induce  them  to  testify."  The  defendant, 
having  been  convicted,  appealed,  and,  in  re- 
versing the  judgment,  it  was  held  that  the  In- 
struction was  erroneous,  as  an  expression  of 
opinion  on  the  motives  of  the  witnesses. 

Any  person  who  carefully  notices  the  trial 
of  a  cause  before  a  jury  must  surely  observe 
the  attention  which  they  give  to  the  remarks, 
gestures,  facial  expressions,  or  tones  of 
voice  which  the  judge  may  adopt,  in  their 
evident  desire  to  gain  from  him  some  in- 
formation as  to  the  kind  of  verdict  they 
think  he  would  expect  in  the  case.  Any  lan- 
guage, therefore,  which  might  seem  even  to 
hint  at  what  the  court  thought  of  the  merits 
of  a  case,  ought  always  to  be  avoided  at  a 
trial  of  the  issue  before  a  jury.  Though  the 
judge,  in  the  instruction  complained  of,  said 
to  the  jury :  "You  are  not  bound  to  consider 
the  testimony  of  the  defendants  as  absolutely 
true,  •  •  *  and  you  are  to  consider  the 
great  temptation  which  one  so  situated  is  un- 
der, so  to  speak,  as  to  procure  his  acquit- 
tal"— he  seems  to  leave  an  implication  that 
it  was  incumbent  upon  them  to  consider  the 
defendants'  testimony  as  false,  and  for  that 
reason  to  reject  It.  Clark  v.  State,  32  Neb. 
246,  49  N.  W.  367. 

We  think  the  language  thus  used  is  not 
warranted,  and  hence  the  judgment  Is  re- 
versed, and  a  new  trial  ordered. 


ELDRIEDGE  v.  IIOEFER  et  al. 
(Supreme  Court  of  Oregon.    Jan.  7,  1908.) 

1.  Infants— Declaration  of  Trust— Valid- 
ity. 

A  minor's  declaration  of  trust  is  valid  un- 
til avoided. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Infants,  8  35.] 

2.  Mortgages— Absolute  Deeds  as  Mortga- 
ges. 

A  deed,  absolute  in  form,  will  be  decreed  a 
mortgage,  where  it  was  executed  to  secure  the 
payment  of  a  debt  or  the  performance  of  an  ob- 
ligation. 


3.  Same — Evidence — Admissibility. 

That  a  deed,  absolute  in  form,  was  intended 
as  a  mortgage,  may  be  established  by  parol. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  §  98.] 


4.  Same — Redemption — Persons  Entitled. 

Plaintiff,  a  minor,  desiring  to  purchase  land 
owned  by  his  deceased  father,  and  about  to  be 
sold  to  pay  debts  of  the  estate,  but  having  no 
means,  applied  to  defendant  for  the  loan,  who 
furnished  the  money  pursuant  to  an  arrange- 
ment whereby  the  land  was  conveyed  to  a  third 
person,  and  by  him  to  defendant.  In  the  trans- 
actions, the  third  person  was  plaintiffs  trustee., 
and  his  deed  to  defendant  was  executed  to  se- 
cure the  money  advanced.  Held,  that  the  deed 
from  the  third  person  to  defendant,  though  ab- 
solute in  form,  was  a  mortgage,  and  a  subse- 
quent quitclaim  deed  by  the  third  person  to  de- 
fendant did  not  transfer  plaintiff's  equitable  es- 
tate, and  plaintiff  was  entitled  to  redeem  by 
paying  the  sum  loaned  with  interest,  etc.,  less 
the  sums  he  might  be  able  to  show  by  preponder- 
ance of  the  evidence  that  he  had  paid  on  ac- 
count of  the  debt,  and  the  rents  and  profits 
which  defendant  received,  as  mortgagee  in  pos- 
session. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  35.  Mortgages,  §«  1730,  1731.] 

5.  Same— Suit  to  Redeem— Tender. 

Since  the  law  does  not  impose  the  perform- 
ance of  a  vain  thing  as  a  condition  precedent  to 
a  right,  a  plaintiff,  in  a  suit  to  redeem  land  from 
a  mortgage  lien,  who  alleges  that  he  notified  de- 
fendant of  an  offer  for  the  land,  and  that  he 
would  pay  defendant  the  sum  admitted  to  be 
due  on  the  mortgage,  if  defendant  would  permit 
a  redemption  of  the  premises,  and  that  defend- 
ant refused  to  comply  therewith,  need  not  allege 
a  tender  of  the  sura  conceded  by  him  to  be  due 
to  entitle  him  to  the  equitable  relief. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  g  18:57.] 

6.  Same — Incidental  Damages. 

Plaintiff  prayed  that  a  deed,  absolute  in 
form,  conveying  land  to  defendant,  be  adjudged 
a  mortgage,  and  that  he  be  permitted  to  redeem, 
and  claimed  damages  resulting  from  his  inability 
to  furnish  title  to  a  purchaser  who  offered  to 
pay  a  specified  sum  for  the  land.  He  did  not 
tender  the  sum  conceded  by  him  to  be  due  to  de- 
fendant, secured  by  the  deed.  Held,  that  plain- 
tiff could  not  recover  the  damages,  in  the  ab- 
sence of  a  tender. 

|  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  §  1788.] 

Appeal  from  Circuit  Court,  Marlon  County •„ 
Geo.  H.  Burnett,  Judge. 

Suit  by  F.  J.  Eldriedge  against  John  Hoef- 
er  and  others.  From  a  decree  for  plaintiff, 
defendants  John  Hoefer  and  another  appeal. 
Reversed  and  remanded. 
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Geo.  G.  Bingham  and  P.  H.  D'Arcy,  for  ap- 
pellants. T.  G.  Halley,  A.  M.  Cannon,  and 
L.  K.  Adams,  for  respondent 

MOORE,  J.  This  Is  a  suit  by  F.  J.  EI- 
driedge  against  John  Hoefer  and  Casper 
Zorn,  partners  as  Hoefer  &  Zorn,  and  David 
Keen,  to  have  a  deed,  absolute  in  form,  of 
certain  real  property,  decreed  to  be  a  mort- 
gage and  Keen  declared  to  be  plaintiff's  trus- 
tee ;  that  a  redemption  of  the  land  be  allow- 
ed, within  a  reasonable  time,  on  the  pay- 
ment of  $14,600,  the  sum  admitted  in  the 
complaint  to  be  due  from  the  plaintiff  to 
Hoefer  &  Zorn,  but  if  such  payment  cannot 
be  made  within  the  time  limited,  that  the 
premises  be  sold,  and  if  the  sum  realized 
therefor  does  not  equal  $42,000,  the  price 
which  it  Is  alleged  was  offered  for  the  land, 
that  Hoefer  &  Zorn  be  required  to  account 
for  that  sum,  less  the  debt  so  specified.  The 
admitted  facts  are  that  plaintiff's  father  died 
seised  of  two  farms  situated  in  Marion  coun- 
ty, containing  728.89  acres,  whereupon  his 
mother  was  appointed  and  duly  qualified  as 
administratrix  of  the  decedent's  estate,  to 
pay  the  debts  of  which  it  became  necessary 
to  sell  the  real  property.  The  plaintiff,  de- 
siring to  purchase  the  land,  but  not  having 
the  means  with  which  to  pay  for  it,  applied 
to  Hoefer  &  Zorn  for  a  loan  of  money  for 
that  purpose,  but  they  declined  the  request 
because  he  was  not  then  of  age,  and  for  the 
further  reason  that  his  mother  held  a  dower 
interest  in  the  premises.  Mrs.  Eldriedge,  at 
plaintiff's  request,  executed  a  deed  of  such 
life  estate  to  Keen,  who,  at  a  sale  of  the 
land  by  the  administratrix,  bid  therefor  $14,- 
577.80,  to  pay  which  he  borrowed  from  Hoef- 
er &  Zorn  $15,000,  giving  his  promissory  note 
for  that  sum.  payable  In  five  years  from  Oc- 
tober 10,  1892,  with  Interest  thereon  at  the 
rate  of  7  per  cent,  per  annum,  payable  yearly, 
and  also  stipulating  in  the  note  to  pay  all 
taxes  that  might  be  assessed  against  it.  The 
sale  by  the  administratrix  having  been  con- 
firmed, she  executed  a  deed  of  all  the  estate 
the  decedent  had  in  the  land  at  the  time  of  his 
death  to  Keen,  who  immediately  conveyed  the 
premises  to  Hoefer  &  Zorn,  taking  from  them 
a  bond  for  a  deed,  wherein  they  covenanted 
to  reconvey  the  land  to  him  on  the  paymeut 
of  the  note.  No  part  of  the  taxes  assessed 
against  the  note  having  been  paid  to  Hoefer 
&  Zorn,  Keen,  on  January  23,  189G,  executed 
to  them  a  quitclaim  deed  of  the  premises, 
without  securing  a  surrender  of  the  note  or 
the  indorsement  of  any  payment  thereon  as  a 
consideration  for  the  conveyance,  and  in 
August,  1905,  this  suit  was  instituted.  The 
complaint  states  the  facts  in  detail,  the 
substance  of  which  is  hereinbefore  set  forth, 
and  avers,  in  effect,  that  at  the  time  the  mon- 
ey was  so  loaned  it  was  agreed  by  all  the  par- 
ties hereto  that  In  all  the  transactions  men- 
tioned Keen  was  plaintiff's  trustee,  which 
fact  was  assented  to  by  Hoefer  &  Zorn,  and 


that  the  original  deed,  executed  by  Keen  to 
Hoefer  &  Zorn,  was  given  to  secure  the  pay- 
ment of  the  promissory  note,  and  the  bond 
taken  as  a  defeasance;  that  when  the  land 
was  sold  to  Keen  the  plaintiff  took  immediate 
possession  of  the  premises,  which  he  retained 
until  October,  1893,  when  he  leased  the  real 
property,  ever  since  which  his  tenants  had 
been  in  possession  thereof ;  that  the  plaintiff 
paid  the  interest  on  the  note  for  the  first 
three  years  after  it  was  given,  and  in  Octo- 
ber, 1895,  he  also  paid  $1,000  on  account  of 
the  principal ;  that  about  the  date  last  men- 
tioned the  plaintiff,  desiring  to  make  certain 
improvements  on  the  land,  so  as  to  increase 
the  profits  therefrom,  and  to  pay  the  cost 
of  such  betterment  from  the  income  received 
from  the  premises,  entered  into  an  agreement 
with  Hoefer  &  Zorn  whereby  they  stipulated 
to  accept  the  rents  of  the  real  property  in 
full  payment  of  the  interest  and  taxes,  and 
each  year  thereafter  they  receivd  the  land- 
lord's share  of  the  crops  annually  raised  on 
the  premises,  pursuant  to  such  agreement; 
that  in  July,  1905,  the  plaintiff  was  offered 
for  the  land  $42,000,  which  sum  would  then 
have  been  paid  for  the  premises,  if  he  could 
have  given  a  sufficient  deed  therefor;  and 
that,  upon  receiving  such  bid,  he  notified  the 
defendants  thereof,  in  writing,  and  demand- 
ed that  he  be  permitted  to  redeem  the  real 
property  by  paying  the  sum  of  $14,600,  but 
they  refused  to  comply  with  his  request  and 
would  not  join  him  in  executing  a  deed  of 
the  land.  The  answer  denies  the  material 
allegations  of  the  complaint,  and  that  any 
payments  were  made  on  the  promissory  note 
prior  to  January  25,  1896,  except  $509.50, 
which  sum  is  the  value  of  grain  delivered  the 
preceding  year  to  the  defendants;  and  states 
that  Keen,  being  unable  to  pay  the  note  or 
the  interest  thereon,  and  desiring  to  be  re- 
lieved from  such  obligation,  executed,  with 
plaintiff's  knowledge  and  consent,  a  deed  of 
the  premises  to  Hoefer  &  Zorn  in  full  pay- 
ment and  discharge  of  the  note;  that  upon 
the  receipt  of  such  deed  Keen  delivered  the 
possession  of  all  the  real  property,  particular- 
ly described  in  the  complaint,  to  Hoefer  & 
Zorn,  who,  on  April  20,  1896,  leased  the  land 
to  one  F.  Goffin,  and  the  latter  thereafter, 
and  until  the  commencement  of  this  suit,  paid 
to  them  the  rents,  profits,  and  income  of  the 
premises,  setting  forth  the  value  thereof 
each  yeair  from  1896  to  1904,  inclusive, 
amounting  to  $6,902.72,  and  averring  that 
the  estimated  rent  for  1905  was  equivalent 
to  $682.62;  that  Hoefer  &  Zorn  paid  the 
taxes  for  the  years  1892  and  1893,  the  amount 
of  which  they  could  not  state,  but  approxi- 
mately $250,  and  that  they  also  paid  the  tax- 
es on  the  real  property  from  1895  to  1904, 
Inclusive,  stating  the  sum  paid  er»  ?h  year, 
amounting  to  $2,039.88 ;  that  In  all  ine  nego- 
tiations Hoefer  &  Zorn  refused  to  deal  with 
the  plaintiff,  but  recognized,  and  did  business 
with,  Keen  alone,  as  the  principal,  at  whose 
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solicitation  they  accepted  the  deed  in  dis- 
charge of  tbe  condition  of  their  bond,  and  In 
which  transaction  they  dealt  in  good  faith, 
l>elieving  that  he  was  the  owner  of  the  real 
property  against  all  the  world  but  them- 
selves, and  that  they  were  acquiring  an  ab- 
solute title  in  fee  to  the  premises;  that  on 
January  25,  1896,  the  land  was  of  no  greater 
value  than  the  principal  and  interest  then 
due  on  the  note,  and  that  they  had  no  notice 
or  knowledge  that  the  plaintiff  had  or  claim- 
ed any  estate  or  interest  in  or  to  any  part 
of  the  land,  except  as  the  tenant  or  agent  of 
Keen;  and  that  Hoefer  &  Zorn,  in  good  faith, 
took  possession  of  all  the  real  property  with 
plaintiffs  knowledge  and  consent  January  25, 
1896,  and  have  ever  since  been  in  the  quiet 
and  peaceable  possession  thereof  under  a 
claim  of  rigbt  as  tbe  owner  in  fee  simple, 
and  without  objection  from  the  plaintiff  or 
any  other  person,  and  have  received  the  rents 
and  profits  of  the  land  and  appropriated  the 
same  to  their  own  use.  The  reply  put  in 
issue  the  allegations  of  new  matter  in  the 
answer,  and  the  cause  being  tried,  it  was  de- 
creed that  the  plaintiff  might  redeem  the 
land  on  or  before  October  10,  1906,  by  pay- 
ing into  court  for  Hoefer  &  Zorn,  in  gold 
coin,  $14,600,  upon  the  receipt  of  which  they 
were  required  to  execute  to  him  a  deed  of  the 
premises,  but  if  they  neglected  to  comply 
therewith,  tbe  decree  should  operate  as  a 
deed ;  tbat  if  the  plaintiff  failed  to  pay  that 
sum  within  the  time  specified,  the  real  prop- 
erty should  be  sold  in  the  manner  provided 
by  law  for  tbe  foreclosure  of  liens  upon  land, 
and  tbe  proceeds  arising  from  such  sale  ap- 
plied as  in  such  cases;  and  tbat  the  sum  so 
found  to  be  due  should  bear  Interest  at  the 
rate  of  7  per  cent,  per  annum  from  October 
10,  1906,  after  which  date  the  plaintiff  was 
to  receive  the  rents  and  profits  of  the  land. 
From  this  decree  Hoefer  &  Zorn  appeal.  The 
plaintiff  also  appeals  from  the  action  of  tbe 
court  in  refusing  to  award  him  a  recovery 
against  Hoefer  &  Zorn  of  $42,000,  less  the 
debt  which  he  claims  to  be  due. 

Without  alluding  to  the  testimony  on  this 
branch  of  tbe  case,  we  think  the  original 
deed,  executed  by  Keen  to  Hoefer  &  Zorn, 
who  will  hereafter  be  designated  as  the  de- 
fendants, was  intended  by  all  the  parties  as 
a  mortgage  to  secure  the  payment  of  $15,600, 
as  evidenced  by  the  promissory  note,  and 
that  Keen  was  acting  for  the  plaintiff  as  the 
trustee  of  an  express  trust.  Though  there  is 
some  conflict  of  Judicial  utterance  as  to  the 
power  of  an  Infant  to  create  a  trust,  reason 
and  tbe  weight  of  authority  support  the  prin- 
ciple that  a  minor  may  call  into  existence  a 
trust  which  Is  valid  until  avoided.  Flint, 
Trusts,  §  11;  Perry,  Trusts,  J  33;  28  Am. 
&  Eng.  Ency.  Law  (2d  Ed.)  868.  Tbe  rule  is 
universal  that,  when  a  deed,  absolute  in 
form,  was  Intended  by  the  parties  at  the  time 
it  was  executed  to  be  the  means  of  securing 
the  payment  of  a  debt,  tbe  performance  of  a 


duty,  or  the  discharge  of  an  obligation,  the 
sealed  Instrument  will,  in  a  suit  Instituted 
for  that  purpose,  be  decreed  to  be  a  mortgage, 
and  such  intention  may  be  established  by 
parol.  Hurford  v.  Harned,  6  Or.  362;  Ste- 
phens v.  Allen,  11  Or.  188,  3  Pac.  168 ;  Swegle 
v.  Belle,  20  Or.  823,  25  Pac.  633;  Adair  v. 
Adair,  22  Or.  115,  29  Pac.  198;  Trust  Co.  v. 
Loewenberg,  38  Or.  159,  62  Pac.  647.  The 
court  found,  according  to  the  averments  of 
the  complaint,  that  for  the  first  three  years 
after  October  10,  1892,  the  plaintiff  paid  the 
defendants  the  interest  agreed  upon,  and 
within  that  time  he  also  gave  them  $1,000  on 
account  of  the  principal,  thereby  reducing 
the  debt  to  $14,600;  that  about  September  30, 
1895,  he  entered  into  a  contract  with  them, 
whereby  it  was  stipulated  that  thereafter 
they  would  accept  the  income  and  profits 
of  the  premises  in  lieu  of  the  interest  and 
taxes  provided  for;  and  that,  pursuant  to 
such  agreement,  tbe  rents,  from  the  time 
specified,  were  so  received. 

The  plaintiff,  as  a  witness  in  his  own  be- 
half, referring  to  the  payments  which  he 
made  to  the  defendants  on  account  of  the 
promissory  note,  testified  as  follows:  "The 
first  year's  interest  I  did  not  pay  when  it 
was  due,  *  •  *  but  I  got  a  concession 
from  them  for  a  few  months,  and  I  paid 
them  interest  on  the  bank  of  the  Willamette 
river.  I  won't  say  what  month,  but  that  was 
In  1894.  but  it  was  summer  time  and  lumber 
was  being  unloaded  there  for  them.  Q.  Well, 
go  ahead  and  state  what  you  paid.  A.  Well, 
then,  the  next  year's  interest  I  borrowed 
from  O.  J.  Goffln  to  pay  them  this  $1,000,  and 
I  also  borrowed  some  from  him,  I  don't  know 
exactly  how  much  now,  to  pay  on  this  inter- 
est. I  know  that  I  borrowed  largely  from 
Mr.  GofBn  to  pay  them  a  $1,000,  which  was 
two  years,  which  was  more  than  a  year,  past 
due — this  particular  $1,000  I  mentioned  a 
while  ago  having  borrowed  here.  That  made 
a  $1,000  paid  on  the  principal  and  two  years' 
Interest  paid  in  money,  and  that  is  all  the 
money  that  I  did  pay.  Q.  Who  was  present 
when  you  paid  that  money?  A.  Well,  there 
was  nobody  present  that  I  remember  about 
when  I  paid  the  first  year's  interest;  but 
Mr.  GoflBn  was  with  me— Dr.  Goflin  was  with 
me,  rather  O.  J.  Goffln — when  I  paid  the  last 
money  to  him."  On  cross-examination  this 
witness  was  asked  the  following  questions: 
"Q.  You  say  that  this  $1,000  that  you  claim 
to  hare  paid  that  you  borrowed  that  from 
Mr.  Goffln?  A.  Yes.  Well,  now,  Mr.  GofHn 
got  the  money  for  me,  and  I  remember  there 
were  two  notes — one  to  a  man  named  Duller, 
and  one  to  another,  Guston  Bros.  Q.  And 
you  say  he  (O.  J.  GofHn)  was  present  when 
you  paid  the  money  to  Hoefer  &  Zorn?  A. 
Yes,  sir.  Q.  Where  was  It  paid?  A.  In  Hoef- 
er's  house— Hoefer  &  Zorn's  house  at  Cham- 
poeg.  Q.  And  how  was  it,  in  what  medium  T 
A.  Why,  in  money.  I  paid  them  In  money 
all  the  time.  Q.  Gold?  A.  Well.  I  don't 
know.  I  think— I  won't  say  as  to  whether  it 
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was  gold.  It  could  not  very  well  have  been 
silver.  Perhaps  It  was  gold.  I  won't  say  as 
to  that.  Q.  And  did  Ooffin  go  with  you  for 
that  purpose?  A.  I  don't  know  but  that 
some  of  the  money— I  don't  know  but  that  a 
part  of  that  money  was  in  a  check  from  Hager 
of  the  Oregon  City  Flour  Mill.  •  •  *  Q. 
Now,  you  think  a  part  of  this  money  you 
paid  to  Hoefer  &  Zom  was  a  check  from  Mr. 
Hager?  A.  Possibly  it  was.  I  think  rather 
it  was  on  account  of  having  gotten  this  Gus- 
ton  Bros. —  Ouston  Brothers  had  to  sell 
some  wheat  to  loan  this  money,  and  they  had 
the  wheat  at  Mr.  Hager's,  and  I  know  we  were 
there.  There  was  something  about  that  that 
I  won't  be  clear  and  positive  about.  •  *  • 
Q.  Now,  the  first  payment,  you  said  that  mon- 
ey was  paid  on  the  river  bank?  A.  Tes,  sir. 
Q.  How  much  was  paid  at  that  time?  A.  I 
don't  know  how  much  was  paid.  I  know 
that  I  got  $1,500  in  Portland  at  that  time, 
and  it  was  my  intention  to  get  off  of  the 
steamer  In  Champoeg  and  pay  these  people 
and  get  some  conveyance  and  go  home,  and 
Mr.  Hoefer  was  down  there  and  I  got  on  the 
boat  and  come  up  to  the  Eldriedge  Landing 
and  got  off  there.  Q.  And  you  paid  him  at 
the  boat  landing?  A.  I  paid  him.  They 
-were  putting  off  some  lumber,  if  I  remember 
right,  for  Hoefer  &  Zorn.  Q.  How  was  that 
paid?  A.  Well,  that  was  paid  In  money. 
But  I  won't  say  as  to  the  kind  of  money  that 
it  was  paid  in.  I  can  tell  you  who  paid  me 
the  money,  and  where  it  was  paid  in  Port- 
land at  that  time.  Q.  Well,  I  want  to  know 
about  the  medium  in  which  you  paid  them. 
A.  Well,  I  won't  say.  Q.  No  checks,  were 
there?  A.  No ;  I  don't  think  there  was.  In 
fact,  I  am  positive  there  was  not" 

O.  J.  Goffln  testified  that  he  had  loaned 
money  to  Eldriedge,  and  In  1895  went  with 
him  to  the  home  of  the  defendants,  where 
the  plaintiff  paid  them  some  money,  was  ask- 
ed, "Now,  have  you  any  idea  approximately 
how  much  money  he  paid  at  that  time?" 
The  witness  answered,  "No ;  I  could  not  say. 
In  fact,  I  don't  know  just  how  much  money 
it  was.  I  don't  just  remember  how  much 
money  I  borrowed  for  him.  Then  I  would 
turn  over  some  grain  to  him,  and  also  borrow- 
ed about  $40  from  a  man  by  the  name  of  Du- 
fer."  In  cross-examination  the  attention  of 
this  witness  having  been  called  to  the  pay- 
ments made  by  the  plaintiff  to  the  defend- 
ants, was  asked,  "How  much  money  was  it?" 
and  replied,  "I  could  not  say.  There  was 
considerable  money  paid,  but  I  don't  know 
just  as  to  the  amount  of  it  Q.  Well,  consid- 
erable money  might  mean—'  A.  Well,  there 
was  some  gold  there,  and  some  paper  there 
that  I  know  of,  and  the  only  thing  I  have  in 
mind  now  was  I  was  borrowing  some  money 
some  time  before  that,  and  he  told  me  that 
he  wanted  that  money  to  make  a  showing 
with  Hoefer  &  Zorn.  That  is  the  words  that 
he  used,  because  I  remember  it  Q.  Did 
you  ever  borrow  money  for  him?  A.  I  had 
to  borrow  money  for  him  ever  since  1891.  I 


borrowed  money  In  1891  for  him,  and  1892. 
'93,  '94,  and  made  deals  like  that  for  him 
right  along  just  to  help  him  out." 

The  defendant  Hoefer  testified  that  he  nev« 
er  received  from  the  plaintiff  any  money  on 
the  bank  of  the  river,  and  that  no  interest 
was  paid  prior  to  1895,  but  that  he  did  re- 
ceive from  Goffln,  who  had  leased  the  prem- 
ises, a  quantity  of  grain  of  the  value  of  $509.- 
50,  which  sum  was  credited  to  Keen.  The 
defendant  Zorn  also  testified  that  no  part  of 
the  principal  had  ever  been  paid,  and  that 
no  money  as  interest  had  ever  been  received, 
but  that  Goffln  bad  delivered  some  rent. 

The  plaintiff  further  stated,  on  oath,  that 
a  part  of  the  land  in  question  was  overflowed, 
and,  desiring  to  drain  the  inundated  portion, 
he  procured  a  survey  of  the  route  for  a  ditch 
and  ascertained  that  the  cost  of  making  the 
necessary  Improvement  would  be  $3,000,  or 
more ;  that  Goffln,  to  whom  the  premises  had 
been  leased,  offered  to  advance  the  money 
necessary  to  dig  the  conduit,  If  he  could  re- 
tain the  rent  until  he  was  repaid  the  outlay, 
but  would  not  undertake  the  enterprise  un- 
less the  defendants  consented,  in  writing,  to 
such  appropriation  of  the  rents;  and,  refer- 
ring to  the  attempt  made  in  the  fall  of  1895, 
to  obtain  their  assent  the  witness  testified  as 
follows :  "I  went  to  Hoefer  &  Zorn  then  with 
Goffln  myself,  and  they  refused;  and  I  told 
them  that  the  farm  in  that  condition  could 
not  be  made  to  pay  the  interest  and  taxes. 
Whereupon  Mr.  Hoefer  &  Zorn  said  that  they 
would  take  the  farm  for  Interest  and  taxes, 
and  I  said,  'Very  well*,  and  gave  Mr.  Goffln, 
as  my  tenant,  there  in  their  presence,  instruc- 
tions to  turn  over  all  the  landlord's  interest 
In  that  particular  part  of  the  ground  to  them 
until  further  notice,  and  that  is  about  the 
way  it  has  stood  to  the  present  day.  Q. 
Where  was  this  conversation?  A.  At  Hoefer 
&  Zorn's  house  at  Champoeg.  Q.  Did  your 
tenant  continue  to  pay  them  the  rents  and 
profits?  A.  Yes,  I  believe  they  did.  They 
never  paid  It  to  me.  I  didn't  ask  them  for 
any  accounting,  and  I  never  agreed  to  make 
an  accounting  to  them.  That  is,  O.  J.  Goffln 
was  to  turn  over  the  landlord's  interest  to 
them,  that  is,  much  or  little.  They  took  it 
in  lieu  of  interest  and  taxes."  On  redirect 
examination,  hi  referring  to  the  attempt 
made  to  secure  the  defendants'  consent  to  ap- 
propriating the  rents  in  making  the  Improve- 
ments, the  plaintiff  was  asked,  "Why  did 
Goffln  want  that  assurance?"  and  he  replied, 
"Well,  he  knew  that  my  note  was  going  to 
fall  due — I  call  that  my  note,  this  note  they 
say  was  signed,  by  Keen— in  1807,  and  that 
was  In  1895,  and  he  didn't  figure  perhaps  that 
the  farm  would  make  enough  money  to  pay 
him  in  two  years,  and  he  thought  I  might  be 
foreclosed." 

O.  J.  Goffln  testified:  That  in  the  fall  of 
1895  he  secured  from  the  plaintiff  a  lease  of 
the  premises  for  the  term  of  10  years,  stipu- 
lating in  the  demise  to  give  as  rent  one- 
third  of  the  crops  raised  and  to  dig  a  ditch 
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to  drain  the  overflowed  part  of  the  real  prop- 
erty, retaining  the  rent  reserved  until  he 
was  reimbursed  for  the  outlay.  That  he  as- 
signed his  interest  in  the  lease  to  his  father, 
and,  desiring  to  obtain  the  defendants'  writ- 
ten consent  thereto,  he  with  the  plaintiff  call- 
ed upon  them  for  that  purpose,  but  they  re- 
fused to  ratify  the  agreement,  saying:  "I 
took  Eldriedge  with  me  there  to  explain  the 
matter  and  try  to  influence  Mr.  Hoefer  & 
Zorn  to  put  their  name  on  there.  That  my 
father  was  very  much  dissatisfied  and  would 
not  go  ahead  with  the  ditch;  and  at  the 
time  the  conversation  come  up  that  they 
could  not  farm  the  land  to  any  advantage 
without  the  ditch.  It  is  a  fact  to-day ;  and 
I  had  previous  to  that  tried  to  dig  the  ditch 
with  the  help  of  Eldriedge,  and  had  to  give 
it  up  on  account  of  not  having  enough  money, 
and  they  were  angry.  Casper  [Zornl  was 
doing  the  talking  with  Mr.  Eldriedge.  They 
were  angry ;  and  Eldriedge  told  him  he  could 
not  possibly  pay  on  that  place  and  could  not 
pay  interest  and  taxes  there  unless  there 
would  be  something  done  toward  clearing  up 
that  bottom ;  and  Casper  spoke  up  and  said 
he  would  pay  the  taxes  and  Interest  for  the 
rent  of  that  farm;  •  •  *  and  then  Eld- 
riedge turned  around  and  told  me,  asked  me 
if  I  heard  that,  and  be  said,  'You  pay  the 
rent  to  them.  I  am  satisfied.'  Q.  Then  he 
told  you  that?  A.  Yes,  sir.  Q.  Then  you 
went  away?  A.  Well,  we  stayed  around 
there,  and  we  talked  about  It  a  little  more, 
and  we  still  tried  to  get  them  to  sign  a  con- 
tract for  this  ditch."  Goffln  further  testified 
that,  at  his  suggestion,  his  father  thereafter 
secured  from  the  defendants  a  lease  of  the 
premises,  but  that  he  did  not  think  the  plain- 
tiff ever  knew  anything  about  it. 

The  defendants,  as  witnesses  in  their  own 
behalf,  severally  testified  that  they  never 
entered  Into  any  agreement  with  the  plaintiff 
whereby  they  stipulated  to  receive  the  rent 
in  lieu  of  the  interest  and  taxes,  but  that  on 
April  20,  1896,  and  after  they  secured  Keen's 
second  deed,  they,  as  the  owners  of  the  land, 
leased  It  to  F.  Goffln,  who  thereafter,  as  their 
tenant,  delivered  to  them  the  rent  agreed  up- 
on for  the  use  of  the  premises. 

The  foregoing  excerpts  from  the  testimony 
show  the  conflict  as  to  the  payments  of  inter- 
est and  principal,  claimed  to  have  been  made 
by  the  plaintiff  on  account  of  Keen's  promis- 
sory note  prior  to  January  25,  1896,  when 
the  second  deed  was  executed  to  the  defend- 
ants, and  also  indicates  the  controversy  as  to 
the  alleged  agreement  of  the  latter  to  accept 
the  rent  in  lieu  of  the  interest  and  taxes. 
The  theory  of  plaintiff's  counsel  is  that  their 
client  never  consented  to  the  execution  of  the 
second  deed,  and  though  he  was  informed 
thereof  soon  after  the  sealed  instrument  was 
made,  he  knew  that  the  equitable  estate  in 
the  premises,  which  Keen  held  In  trust  for 
him,  and  of  which  the  defendants  had  knowl- 
edge, was  not  thereby  transferred,  and  be 
supposed  that  F.  Goffln,  who  had  secured 


from  his  son  an  assignment  of  the  lease,  was, 
as  plaintiff's  tenant,  delivering  to  the  de- 
fendants the  8 hare  of  the  crops  raised  on  the 
premises,  pursuant  to  their  stipulation  to  re- 
ceive the  rent  in  place  of  the  interest  and 
taxes,  and  hence  no  accounting  was  required. 
The  defendants'  counsel  maintain  that  their 
clients  dealt  with  Keen  in  relation  to  the 
land,  and,  having  obtained  his  deed  of  Jan- 
uary 25,  1890,  they,  as  owners  in  fee,  leased 
the  premises  to  F.  Goffln,  who  thereafter  de- 
livered to  them  the  share  of  the  crops  agreed 
upon,  and  for  this  reason  no  accounting  for 
the  rents  was  necessary. 

It  is  impossible  to  reconcile  the  testimony, 
and  any  conclusion  that  may  be  reached  on 
the  facts  is  doubtful.  A  moment's  computa- 
tion will  disclose  that  the  annual  interest  on 
the  sum  loaned,  at  the  rate  specified,  is  $1,- 
092.  It  seems  improbable  that  the  plaintiff 
would  have  paid  three  installments  of  Inter- 
est and  the  further  sum  of  $1,000  on  account 
of  the  principal,  without  taking  any  receipt 
therefor,  or  seeing  that  these  sums  were  in- 
dorsed on  Keen's  note.  That  the  plaintiff  did 
not  obtain  from  the  defendants  written  evi- 
dence of  the  alleged  payments  or  observe 
that  the  sums  of  money  claimed  to  have  been 
paid  were  indorsed  on  the  negotiable  instru- 
ment, or  give  any  reason  for  his  failure  in 
these  respects,  are  circumstances  tending  to 
discredit  bis  testimony.  So,  too,  the  plain- 
tiff's inability  to  fix  the  time  when  the  al- 
leged payments  were  made,  or  to  state  the 
amount  of  money  which  he  claimed  to  have 
given  the  defendants,  are  also  circumstances 
tending  to  weaken  his  declarations  under 
oath.  It  must  be  admitted  that  in  paying  out 
small  sums  of  money  a  person  might  not  re- 
member the  medium  or  denomination  of  the 
coin  or  currency  used,  or,  if  he  were  daily  dis- 
bursing large  sums  of  money,  it  Is  possible 
that  he  might  forget  the  details  of  the  trans- 
action. The  testimony  does  not  show  that  the 
plaintiff's  business  was  of  such  magnitude 
that  the  giving  of  $1,092  could  be  classed  as 
an  insignificant  sum,  or  that  such  payment 
was  with  him  a  matter  of  common  occur- 
rence, and  for  these  reasons  it  would  seem 
that  he  should  have  remembered  the  time, 
place,  and  circumstances  of  the  respective  al- 
leged payments,  Including  the  medium  in 
which  they  were  made.  It  will  be  remem- 
bered that  the  plaintiff  testified  that,  in  or- 
der to  make  a  payment  on  the  note,  O.  J. 
Goffln  borrowed  money  for  him  from  one 
Dufler  and  also  from  Guston  Bros.,  for  which 
promissory  notes  were  given,  without  stating 
what  sums  were  thus  obtained.  Goffln  testi- 
fied that  he  borrowed  money  for  the  plain- 
tiff, saying  he  secured  for  that  purpose  $40 
from  one  Dufer.  It  is  quite  probable  that 
the  person  last  mentioned  from  whom  a  loan 
was  thus  obtained  Is  the  same  individual  in- 
dicated by  the  plaintiff  as  Dufler.  The  loan 
of  $40  Is  the  only  money  particularly  spec- 
ifled  by  this  witness,  which  sum  Is  so  small, 
when  compared  with  a  year's  Interest  on  the 
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promissory  note,  that  It  would  appear  from 
his  use  of  the  qualifying  word  •'consider- 
able," as  employed  to  express  the  amount  of 
money  which  tlie  plaintiff  paid  the  defend- 
ants in  his  presence,  that  he  did  not  mean 
thereby  a  very  large  sum.  This  witness  fur- 
ther testified  that,  in  addition  to  the  money 
which  he  borrowed  for  the  plaintiff,  he  also 
turned  over  to  him  some  grain,  which  deliv- 
ery would  seem  partially  to  corroborate  the 
defendants'  testimony  that  the  only  pay- 
ments ever  made  on  account  of  Keen's  note 
was  some  grain,  for  which  proper  credit  was 
given.  All  the  testimony  relating  to  the  al- 
leged payment  of  Interest  and  principal  for 
the  first  three  years  after  the  making  of  the 
promissory  note  has  been  hereinbefore  set 
forth,  a  careful  consideration  of  which,  when 
examined  by  the  light  of  reasonable  proba- 
bilities, convinces  us  that  the  entire  pay- 
ments made  by  the  plaintiff  to  the  defend- 
ants within  the  time  thus  Indicated  amount 
only  to  $509.50,  as  testified  to  by  the  latter. 
The  testimony  also  shows  that  the  plaintiff 
represented  to  the  defendants  that,  unless  a 
ditch  was  dug,  so  as  to  drain  a  part  of  the 
land,  thereby  Increasing  the  arable  area,  the 
Interest  and  taxes  stipulated  to  be  paid  could 
not  be  obtained  from  the  premises  by  cultiva- 
tion. According  to  the  plaintiff's  own  admis- 
sion, he  was  more  or  less  in  arrears  all  the 
time  In  the  payment  of  the  Interest,  and  nev- 
er paid  any  part  of  the  taxes  mentioned.  In 
consequence  of  this  default  the  defendants 
complained  at  the  time  it  is  asserted  the 
rents  were  accepted  in  lieu  of  the  interest  and 
taxes.  It  would  seem  improbable  that  the 
defendants?  agreed  to  such  terms  when  they 
knew  that  the  share  of  crops  stipulated  to  be 
given  for  the  use  of  the  premises  was  not 
equivalent  in  value  to  the  Interest  and  taxes. 

It  would  further  appear,  from  Goffln's  tes- 
timony, that  though  some  negotiations,  in  re- 
lation to  the  alleged  Agreement  to  accept  the 
rent  in  lieu  of  the  interest  and  taxes,  had 
been  attempted,  thereafter  efforts  were  made 
to  obtain  the  defendants'  written  indorsement 
on  the  lease,  to  the  effect  that  the  tenant 
might  be  permitted  to  apply  the  rent  on  ac- 
count of  the  expense  to  be  incurred  in  dig- 
ging the  ditch,  and  that  he  might  retain 
possession  of  the  land  until  the  cost  of  mak- 
ing such  improvement  was  repaid  from  the 
revenue  to  be  derived  from  the  source  men- 
tioned. The  subsequent  attempt  to  secure 
such  consent  induces  the  conclusion  that  there 
had  been  no  meeting  of  the  minds  of  the 
plaintiff  and  defendants  on  this  branch  of 
the  case,  and  hence  no  contract,  as  alleged, 
was  ever  consummated  between  them  In  re- 
lation thereto.  No  accounting  has  been  de- 
manded by  either  party,  nor  is  there  any  tes- 
timony in  the  transcript  from  which  the  val- 
ue of  the  rents  received  by  the  defendants  can 
be  legally  determined.  We  entertain  no  doubt 
that  the  original  deed  executed  by  Keen  was 
intended  by  the  parties  as  a  mortgage:  and 
we  also  think  that  the  subsequent  deed  did 


not  transfer  to  the  defendants  the  plaintiff's 
equitable  estate  in  the  land,  and  therefore 
a  redemption  from  the  lien  or  a  foreclosure 
thereof  should  be  decreed,  in  view  of  which 
the  plaintiff  should  be  charged  with  the  sum 
loaned  and  the  interest  thereon  at  the  rate 
of  7  per  cent,  per  annum  from  October  10, 
1802,  and  the  taxes  annually  assessed  against 
the  note,  as  provided  for  therein,  if  the 
amount  of  such  burden  can  he  segregated 
from  the  defendants'  assessment  of  money, 
notes,  and  accounts  j  that  the  plaintiff  should 
be  credited  with  $509.50,  admitted  in  the  an- 
Bwer  to  have  been  received,  and  such  other 
sums  of  money  or  credits  as  he  may  here- 
after be  able  to  show,  by  a  preponderance  of 
the  testimony,  that  he  has  paid  or  delivered 
on  account  of  the  promissory  note,  and  also 
credited  with  the  value  of  the  rents  and  prof- 
its of  the  land  which  the  defendants,  as  mort- 
gagees in  possession,  have  received  since  Jan- 
uary 25,  1806,  when  they  secured  Keen's  sec- 
ond deed. 

It  will  be  remembered  that  the  plaintiff  al- 
leged that  he  was  offered  for  the  land  $42,000, 
upon  receiving  which  bid  he  notified  the  de- 
fendants thereof  and  demanded  of  them  that 
he  be  permitted  to  redeem  the  real  property, 
by  complying  with  the  conditions  stated,  but 
that  they  refused  to  accede  to  his  request. 
The  complaint  does  not  allege  a  tender  or  an 
offer  to  pay  $14,000,  the  sum  admitted  by 
the  plaintiff  to  be  due.  The  rules  of  law 
do  not  impose  upon  a  party  to  a  suit  or  ac- 
tion the  performance  of  vain  things,  as  a  con- 
dition precedent  to  the  enforcement  of  a 
right ;  and  when  the  plaintiff  averred  that  he 
notified  the  defendants  of  the  alleged  offer 
for  the  land,  and  that  he  would  pay  them  the 
sum  which  be  admitted  to  be  due,  if  they 
would  permit  him  to  redeem  the  premises 
from  their  lien,  and  they  refused  to  comply 
therewith,  the  complaint  stated  facts  suffi- 
cient to  entitle  the  plaintiff  to  the  equitable 
relief  which  he  sought,  without  alleging  a 
tender  or  an  offer  to  pay  the  sum  conceded 
by  him  to  be  due  to  the  defendants.  Love- 
joy  v.  Chapman,  23  Or.  571,  32  Pac.  687 ;  Fitz- 
gerald v.  Kelso,  71  Iowa,  731,  29  N.  W.  943. 

The  plaintiff's  theory  of  the  transaction  is 
that  the  original  deed  executed  by  Keen  was 
intended  to  secure  the  payment  of  a  debt,  and 
hence  the  sealed  instrument  is  a  mortgage. 
A  lien  having  been  thus  created,  the  only  way 
its  discharge  could  have  been  secured  was  by 
tendering  to  the  defendants  the  amount  due 
on  the  promissory  note,  which  was  not  done. 
Though  the  averment  of  a  tender  or  an  offer 
to  pay  such  sum  is  not  necessary  to  be  stat- 
ed in  a  complaint,  as  a  condition  precedent 
to  the  right  to  redeem  property  from  a  Hen, 
when  such  right  is  denied  by  the  adverse 
party,  for  the  reason  hereinbefore  stated,  yet 
we  think  that  the  money  admitted  to  be  due 
the  defendants  should  have  been  presented 
to  them  before  they  could  be  In  default,  so  as 
to  render  them  liable  for  the  sum  asserted  to 
have  been  offered  for  the  land,  but  no  tender 
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having  been  made,  the  court  properly  denied 
this  part  of  the  relief. 

The  decree  will,  therefore,  be  set  aside,  and 
the  cause  remanded,  with  directions  to  take 
further  testimony  as  to  the  amount  due  on 
the  note;  and  after  that  sum  is  ascertained 
in  the  manner  Indicated,  a  decree  will  be  ren- 
dered as  originally  given,  with  such  modifica- 
tions as  the  changed  conditions  may  require. 


STATE  v.  TAYLOR  et  al. 
(Supreme  Court  of  Oregon.    Jan.  7,  1908.) 

1.  Assault— Assault  with  Cowhide — Self- 
Defenbe. 

The  offense  under  B.  &  C.  Comp.  §  1766, 
declaring  a  punishment  for  one  who  assaults  an- 
other with  a  cowhide,  having  at  the  time  in  his 
possession  a  gun  or  other  deadly  weapon,  with 
intent  to  intimidate  and  prevent  the  other  from 
resisting,  cannot  involve  the  element  of  self- 
defense  in  favor  of  the  assailant. 

2.  Same— Unnecessahy  Fobce  in  Removing 
Trespasser. 

The  gist  of  the  offense  under  B.  &  C.  Comp. 
§  1766,  being  to  beat  another  with  a  cowhide, 
or  like  thing,  while  being  armed  with  a  deadly 
weapon,  with  intent  to  intimidate  and  to  pre- 
vent the  other  from  resisting,  the  statute  does 
not  apply  to  an  altercation  or  ordinary  assault 
and  battery,  though  the  assailant  is  armed  with 
a  gun ;  so  that,  where  the  element  of  removal 
of  a  trespasser  by  defendant  is  involved,  the  use 
of  more  force  than  necessary  for  such  purposes, 
while  constituting  an  assault,  would  not  be  a 
violation  of  such  statute. 

3.  Same— Information. 

The  crime  of  "assault  being  armed  with  a 
cowhide,"  denounced  by  B.  &  C.  Comp.  i  1766, 
declaring  a  punishment  if  any  person  shall  as- 
sault another  "with  a  cowhide,  whip,  stick,  or 
like  thing,"  under  certain  conditions,  is  not 
charged  by  an  information,  which  in  the  pre- 
liminary part  names  defendants'  offense  as  as- 
sault, being  armed  with  a  leather  strap,"  and 
in  the  charging  part  states  that  they,  being  arm- 
ed with  a  leather  strap,  assaulted  a  person,  a 
description  of  the  leather  strap  being  necessary 
to  show  that  it  was  a  like  thing  to  a  cowhide, 
whip,  or  stick. 

Appeal  from  Circuit  Court,  Baker  Coun- 
ty; William  Smith,  Judge, 

R.  H.  Taylor  and  another  were  convicted 
under  B.  &  C.  Comp.  §  1766,  and  appeal.  Re- 
versed and  remanded. 

Chas.  H.  Carter  and  Woodson  L.  Patter- 
son, for  appellants.  Gustav  Anderson,  for 
the  State. 

EAKIN,  J.  Information  was  filed  against 
the  defendants  seeking  to  charge  them  with 
the  crime  of  assault,  being  armed  with  a 
cowhide,  as  defined  by  B.  &  C.  Comp.  §  1766, 
and  which  provides:  "Assault,  Being  Armed 
with  a  Cowhide.  If  any  person  shall  as- 
sault, or  assault  and  beat  another  with  a 
cowhide,  whip,  stick,  or  like  thing,  having  at 
the  time  in  his  possession  a  pistol,  dirk,  or 
other  deadly  weapon,  with  Intent  to  intimi- 
date and  prevent  such  other  from  resisting 
or  defending  himself,  such  person,  upon  con- 
viction thereof,  shall  be  punished  by  impris- 
onment in  the  penitentiary  not  less  than  one 
nor  more  than  ten  years."   The  information 


is  in  the  following  language:  "R.  H.  Tay- 
lor and  John  S.  Traut,  the  above-named 
defendants,  are  accused  by  Leroy  Lomax,  dis- 
trict attorney  of  the  Eighth  judicial  district 
of  the  state  of  Oregon,  by  this  information, 
of  the  crime  of  'assault,  being  armed  with 
a  leather  strap,'  committed  as  follows:  The 
said  R.  H.  Taylor  and  John  S.  Traut  did 
on  the  8th  day  of  April,  A.  D.  1907,  in  the 
county  of  Baker,  and  state  of  Oregon,  then 
and  there  being  and  acting  together,  and  be- 
ing then  and  there  armed  with  a  leather 
strap,  unlawfully  and  feloniously  assault, 
strike,  hit,  and  beat  one  Exilda  Mitchell  up- 
on the  body  and  head  of  her  the  said  Exilda 
Mitchell  with  said  leather  strap,  which  said 
leather  strap  the  said  R.  H.  Taylor  and  the 
said  John  S.  Traut  then  and  there  had  and 
held  In  his  hands  while  within  striking,  bit- 
ting, and  beating  distance  of  her  the  said 
Exilda  Mitchell.  The  said  R.  H.  Taylor  and 
the  said  John  S.  Traut  having  at  the  time 
in  his  possession  a  pistol  and  a  gun,  the  said 
pistol  and  the  said  gun  being  then  and  there 
a  deadly  weapon,  with  intent  then  and  there 
and  thereby  to  Intimidate  and  prevent  her 
the  said  Exilda  Mitchell  from  resisting  or 
defending  herself,  contrary  to  the  statutes 
in  such  cases  made  and  provided,"  etc.  De- 
fendants were  tried  thereon,  and  convicted  of 
the  crime  sought  to  be  charged,  and  on  June 
27,  1906,  sentenced  to  one  year  in  the  peni- 
tentiary. Exceptions  were  taken  at  the  trial 
to  various  instructions  given  by  the  court, 
of  which  instructions  we  shall  notice  only 
the  second  and  third,  relating  to  the  right 
of  self-defense,  and  liability  for  assault  In 
case  more  force  is  used  than  is  necessary 
for  such  defense,  and  the  right  to  defend 
the  possession  of  real  property. 

This  statute  was  evidently  not  Intended  to 
cover  cases  of  ordinary  assault,  or  assault 
with  a  dangerous  weapon,  as  defined  by  B. 
&  C.  Comp.  IS  1771,  1772,  but  is  intended  to 
cover  a  particular  offense,  where  the  assail- 
ant, having  in  his  possession  a  gun  with  in- 
tent to  Intimidate  the  object  of  his  attack 
and  thus  prevent  resistance,  administers  a 
cowhlding  or  beating.  This  offense  can  by 
no  possible  construction  involve  the  element 
of  self-defense  in  favor  of  the  assailant.  The 
intention  to  intimidate  by  means  of  a  gun 
is  the  element  that  makes  it  a  felony,  by 
which  the  assailed  person  is  compelled, 
through  fear,  to  submit  to  the  punishment. 
Neither  could  there  be  any  element  of  tres- 
pass involved  in  the  case.  To  constitute  a 
liability  under  this  statute,  the  defendant 
must  be  armed  with  a  deadly  weapon,  with 
the  intent  and  for  the  purpose  of  intimida- 
tion, to  enable  him  to  administer  a  cowhld- 
ing upon  the  object  of  his  attack,  and  wheth- 
er the  assailed  person  is  a  trespasser  or  re- 
sists such  assault  can  constitute  no  defense 
to  the  assailant;  but  the  proof  in  such  a  case 
must  be  clearly  brought  within  the  spirit  of 
the  statute,  and  it  cannot  be  made  to  apply 
to  the  case  of  an  altercation,  or  an  ordl- 
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nary  ana  alt  and  battery,  artn  though  the 
assailant  la  armed  with  a  gun.  If  the  ele- 
ment of  the  removal  of  a  trespasser  from 
one's  properly  Is  involved,  as  presented  to  the 
jury  by  the  third  Instruction,  then  the  use 
of  more  force  than  Is  necessary  for  that  pur- 
pose would  constitute  an  assault,  but  would 
not  be  evidence  of  a  violation  of  this  statute. 

Instruction  No.  2,  as  given  by  the  court, 
reads:  "If  a  person  Is  assaulted  by  another, 
such  person  Is  then  justified  In  using  such 
force  as  may  be  reasonably  necessary  to  de- 
fend himself;  but  if  such  person  under  pre- 
text of  self-defense  exceeds  the  bounds  of 
what  Is  reasonably  necessary  for  such  de- 
fense, then  such  person  would  nevertheless 
be  guilty  of  the  assault"  Here  the  court 
Instructs  the  Jury  that  If  the  defendants  are 
assaulted,  they  have  a  right  to  resist  such 
assault,  but  an  excess  of  force  in  such  re- 
sistance would  constitute  guilt  under  this 
statute,  which  lacks  the  principal  element  of 
that  crime,  viz.,  being  armed  with  Intent  to 
Intimidate,  and  thus  enable  them  to  inflict 
the  punishment  In  Mississippi,  under  a 
similar  statute,  it  Is  held  that  the  gist  of 
the  offense  Is  In  being  armed  with  a  pistol 
with  Intent  to  Intimidate  the  person  assault- 
ed and  prevent  him  from  defending  himself. 
Lawson  v.  State,  62  Miss.  666. 

The  case  was  presented  to  the  Jury  upon 
the  theory  that  if  the  defendants,  being  arm- 
ed, assaulted  Mrs.  Mitchell,  they  were  guilty, 
or.  If  they  acted  at  first  hi  self-defense, 
but  used  more  force  than  was  necessary  in 
such  defense,  they  were  guilty  of  the  crime 
charged,  thus  losing  sight  of  the  element  of 
Intimidation  to  enable  defendants  to  admin- 
ister a  castigatton;  hence  the  second  instruc- 
tion la  erroneous  in  authorising  a  verdict 
of  guilty  of  the  charge  upon  proof  of  more 
force  than  necessary  for  defense  of  the  per- 
son, and  the  third  Instruction  contains  a  sim- 
ilar error,  In  authorising  a  conviction  if  more 
force  Is  used  than  necessary  to  remove  a 
trespasser  from  real  estate. 

The  sufficiency  of  the  indictment  Is  also 
questioned  by  the  defendants,  In  that  It  does 
not  charge  the  crime  for  which  they  were 
tried.  In  the  statute  of  1864  the  name  of 
this  crime  is  given  In  the  index  to  the  sec- 
tions at  the  beginning  of  chapter  43,  of  which 
It  la  a  part  and  also  on  the  margin  opposite 
section  627,  its  original  number,  as,  "assault 
being  armed  with  a  cowhide,"  and  was  so 
adopted  by  the  Legislature,  and  the  name 
of  the  crime  thus  became  part  of  the  law 
(State  v.  Vowels,  4  Or.  824;  State  v.  Nease, 
46  Or.  438,  80  Pac.  897),  and  "assault  being 
armed  with  a  strap,"  does  not  name  the  crime 
denned  by  this  section.  However,  an  error  In 
the  name  of  the  crime  In  the  preliminary 
part  of  the  Information  is  not  fatal  if  the 
charging  part  is  sufficiently  specific.  State 
v.  Sweet  2  Or.  127;  State  v.  Jarvls,  18  Or. 
880,  23  Pac  261.  But  the  charge  Is,  "did  as- 
sault, strike,  hit  and  beat  one  Exllda  Mit- 
chell •  •  •  with   said  leather  strap." 


The  allegation  contains  nothing  to  bring  the 
strap  within  the  class  of  Instruments  men- 
tioned under  "cowhide,  whip,  stick,  or  like 
thing."  In  Alabama,  under  a  similar  statute 
providing  that  an  assault  with  a  cowhide, 
stick,  or  whip,  having  in  his  possession  a 
pistol  with  Intent  to  intimidate,  an  indict- 
ment that  charged  an  assault  with  a  rope, 
stick,  or  whip  was  held  sufficient  to  sustain 
a  conviction  for  assault  but  Insufficient  If 
the  conviction  had  been  for  the  offense  charg- 
ed. Hlgginbotham  v.  State,  60  Ala.  188. 
Where  the  Instrument  used  is  not  one  of 
those  named  In  the  statute,  then  It  must  be 
so  described  as  to  bring  it  within  the  class 
named.  Where  a  statute,  In  defining  a  crime 
committed  by  nee  of  weapons,  mentions  cer- 
tain weapons  "or  other  deadly  weapon,"  It 
Is  held  that  those  named  in  the  statute  need 
not  be  described  as  deadly  weapons,  but  if 
another  than  those  named  In  the  statute  Is 
relied  upon  as  coming  within  the  term  "other 
deadly  weapon,"  It  must  be  so  averred  as  to 
bring  It  within  that  designation.  State  v. 
Sebastian,  81  Ma  614;  State  v.  Hoffman,  78 
Mo.  256;  State  v.  Painter,  67  Ma  84;  State 
v.  Porter,  101  N.  0.  718,  7  8.  E.  902.  The 
language  of  this  statute  is,  "with  a  cowhide, 
whip,  stick,  or  like  thing."  If  the  Instru- 
ment used  waa  one  mentioned  In  the  stat- 
ute, the  description  of  it  need  only  disclose 
that  fact;  but  If,  as  In  this  case.  It  Is  some 
other  Instrument  relied  upon  as  coming  with- 
in the  term  "or  like  thing,"  then  it  must  be 
so  set  forth  to  disclose  that  It  is  a  like  thing 
to  a  cowhide,  whip,  or  stick,  and  it  is  not 
sufficient  to  refer  to  It  as  a  leather  strap. 
Therefore  the  information  is  insufficient  to 
charge  the  crime  denned  by  B.  ft  0.  Oomp. 
I  1766,  but  is  sufficient  to  charge  the  crime 
of  assault  and  battery. 

Therefore  the  judgment  of  the  lower  court 
will  be  reversed,  and  the  cause  remanded 
for  such  further  proceedings  as  may  be  prop- 
er, not  Inconsistent  with  this  opinion. 


(60  Or.  461) 

ROBINSON  v.  R  ROBINSON  OHEESE  CO.* 

(Supreme  Court  of  Oregon.  Jan.  7,  1908.) 

Appeal  and  Erbob— Transtxb  or  Gauss— 
Tbanbcbipt — Tnrx  fob  Filing. 

B.  ft  G.  Com  p.  {  649,  requires  an  appellant 
to  file  a  transcript  within  30  days  after  the 
perfection  of  the  appeal.  Held,  that  where,  oa 
notice  of  appeal,  the  trial  judge  entered  in  the 
bench  docket  a  memorandum  that  appellant  was 
given  60  days  to  file  a  bill  of  exceptions,  the 
memorandum  did  not  amount  to  an  order  en- 
larging the  time  to  file  a  transcript. 

Appeal  from  Circuit  Court,  Tillamook 
County;  Wm.  Galloway,  Judge. 

Action  by  R  Robinson  against  the  R  Rob- 
inson Cheese  Company.  From  a  judgment  in 
favor  of  respondent,  defendant  appeals.  Mo- 
tion to  dismiss  the  appeal  granted. 

W.  H.  Holmes,  for  appellant   Ralph  R, 
Dunlway,  for  respondent 

•Rehiring  denied  February  U,  IMS. 
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MOORE,  J.  This  Is  a  motion  to  dismiss 
an  appeal.  The  plaintiff,  on  May  2,  1907,  se- 
cured in  the  circuit  court  for  Tillamook  coun- 
ty a  judgment  against  the  defendant,  a  corpo- 
ration, whereupon  the  latter  in  open  court 
gave  oral  notice  of  appeal,  and  on  the  same 
day  served  and  filed  an  undertaking  therefor. 
The  judge  at  that  time  entered  in  the  bench 
docket  the  following  memorandum:  "May  2d. 
Motion  for  new  trial  denied.  Counsel  for  de- 
fendant saves  exceptions  and  gives  notice  of 
appeal,  and  Is  given  sixty  days  to  file  bill 
of  exceptions.  Plaintiff  takes  judgment." 
Though  no  exception  was  taken  to  the  suffi- 
ciency of  the  sureties  in  the  undertaking,  and 
no  other  order  obtained  enlarging  the  time 
for  the  performance  of  any  act  relating  to  the 
appeal,  the  transcript  was  not  filed  in  this 
court  until  July  22,  1907.  The  statute  regu- 
lating the  manner  of  taking  appeals  contains 
the  following  clauses:  "Within  five  days  aft- 
er service  of  said  undertaking,  the  adverse 
party  or  his  attorney  shall  except  to  the  suf- 
ficiency of  the  sureties  In  the  undertaking,  or 
he  shall  be  deemed  to  have  waived  his  right 
thereto.  *  *  *  From  the  expiration  of  the 
time  allowed  to  except  to  the  sureties  In  the 
undertaking,  *  *  *  'the  appeal  shall  be 
deemed  perfected."  B.  &  C.  Couip.  §  549. 
"Upon  the  appeal  being  perfected,  the  appel- 
lant shall,  within  thirty  days  thereafter,  file 
with  the  clerk  of  the  apellate  court  a  tran- 
script. *  *  *  If  the  transcript  *  *  * 
is  not  filed  with  the  clerk  of  the  appellate 
court  within  the  time  provided,  the  appeal 
shall  l>e  deemed  abandoned,  and  the  effect 
thereof  terminated,  but  the  trial  court  or  the 
judge  thereof,  or  the  supreme  court  or  a  jus- 
tlce  thereof,  may,  upon  such  terms  as  may 
be  just,  by  order  enlarge  the  time  for  filing 
the  same."   Id.  §  533. 

An  examination  of  these  provisions  In  con- 
nection with  the  facts  hereinbefore  stated  will 
show  that  the  appeal  was  perfected  May  7, 
1907.  but  that  the  transcript  was  not  filed  In 
this  court  within  30  days  thereafter.  The 
question  presented  by  this  motion  is  whether 
or  not  the  entry  in  the  bench  docket  of  the 
memorandum  hereinbefore  quoted  can  be  con- 
strued as  an  order  enlarging  the  time  to  file 
a  transcript.  The  filing  of  a  transcript  In  an 
appellate  court  Is  the  consummation  of  the 
means  whereby  that  tribunal  obtains  jurisdic- 
tion of  a  cause.  A  bill  of  exceptions  cannot 
be  incorporated  Into  a  record  until  it  has  been 
made  a  part  thereof  by  being  allowed  and  cer- 
tified to  by  the  judge.  When  a  court  by  an 
order  enlarges  the  time  in  which  to  file  a 
transcript,  it  thereby  Impliedly  extends  the 
time  in  which  to  secure  a  bill  of  exceptions, 
on  the  assumption  that  the  greater  regukition 
necessarily  includes  the  less ;  but,  as  an  order 
in  an  inferior  matter  does  not  embrace  a  su- 
perior prescription,  It  follows  that  the  mem- 
orandum hereinbefore  set  forth,  if  It  be  treat- 
ed as  an  order  duly  made  and  entered,  does 
not  enlarge  the  time  for  the  filing  of  the  tran- 
script 


No  jurisdiction  of  the  appeal  having  been 
obtained,  the  motion  must  be  allowed;  and  it 
is  so  ordered. 


FARRELL  v.  PORT  OF  COLUMBIA  et  al. 

(Supreme  Court  of  Oregon.   Jan.  8,  1908.  i 

Constitutional  Law— Amendment  of  Static 
Constitution  —  Submission  to  Popllab 
Vote. 

Const,  art.  4.  f  1,  as  amended  in  1902.  re- 
serves to  the  people  the  power  to  propose  amend- 
ments to  the  Constitution  and  to  enact  or  re- 
ject them  at  the  polls,  independent  of  the  legis- 
lative assembly,  and  provides  that,  on  petition 
filed  with  the  Secretary  of  State,  the  amend- 
ment shall  be  submitted  to  the  people,  and,  if 
approved  by  a  majority,  shall  become  operative. 
Article  17,  I  1.  provides  that  an  amendment  to 
the  Constitution  may  be  proposed  in  the  legis- 
lative assembly,  and  if  agreed  to  by  a  majority 
shall  be  referred  to  the  legislative  assembly  next 
to  be  chosen,  and  that  if  the  amendment  shall 
be  agreed  to  by  a  majority  of  that  legislative 
assembly  the  amendment  shall  be  submitted  to 
the  voters,  and  if  a  majority  of  them  shall  ratify 
the  same  such  amendment  shall  become  a  part 
of  the  Constitution.  Held,  that  article  11,  5  2. 
as  amended  in  June.  1896.  prohibiting  the  Leg- 
islature from  creating  corporations  by  special 
laws,  was  legally  adopted,  though  not  twice  sub- 
mitted to  and  approved  by  the  people:  article 
17.  8  1.  having  no  reference  to  an  amendment 
made  under  article  4,  8  1. 

On  petition  for  rehearing.  Petition  denied. 
For  former  opinion,  see  91  Pac.  546. 

PER  CURIAM.  A  petition  for  rehearing 
was  filed  In  this  case  In  September  last  Its 
consideration  was  deferred  at  the  request 
of  counsel  for  defendants,  that  they  might 
submit  an  additional  argument  in  its  support, 
and  they  have  just  advised  that  no  such  ar- 
gument will  be  filed.  Except  on  one  point 
the  petition  Is  a  reargument  of  the  cause, 
and.  notwithstanding  the  able  presentation 
of  counsel,  we  are  constrained  to  adhere  to 
the  former  opinion. 

It  is  Insisted,  however,  for  the  first  time, 
that  the  amendment  of  section  2.  art  11, 
of  the  Constitution,  adopted  in  June,  1906, 
prohibiting  the  Legislature  from  creating 
corporations  by  special  laws,  was  not  legally 
adopted,  because  it  was  not  twice  submitted 
to  and  approved  by  the  people.  By  section  1, 
art.  4,  as  amended  In  1902,  the  people  reserve 
to  themselves  the  power  to  propose  amend- 
ments to  the  Constitution  and  enact  or  reject 
them  at  the  polls,  independent  of  the  legisla- 
tive assembly.  This  section  provides  that 
upon  a  petition  of  not  more  than  8  per  cent 
of  the  legal  voters  of  the  state,  proposing  any 
measure,  being  filed  with  the  Secretary  of 
State  not  less  than  four  months  before  the 
election  at  which  such  measure  is  to  be  voted 
upon,  the  same  shall  be  submitted  to  the 
people,  and  if  approved  by  the  majority  of 
the  votes  cast  thereon  shall  become  operative. 
There  is  no  requirement  that  an  amendment 
proposed  under  this  section  shall  be  submit- 
ted to  and  approved  by  the  people  more  than 
once,  and  section  1,  art  17,  can  have  no  ref- 
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*»renee  to  such  an  amendment,  since  the  pow- 
er reserved  to  the  people  Is  "independent  of 
the  legislative  assembly." 
Petition  for  rehearing  denied. 


CITY  OF  EUGENE  v.  LANE  COUNTY. 
(Supreme  Court  of  Oregon.   Jan.  7,  1908.) 

1.  Municipal  Corporations— Assessment  of 
Taxes. 

Where,  under  a  city  charter,  taxes  on  prop- 
erty within  the  city,  for  road  purposes  within  the 
city,  should  have  been  levied  by  the  city,  but 
the  same  were  levied  by  the  county,  and  the 
county  collected  them,  as  required  by  B.  &  C. 
Coinp.  5  3094,  and  the  taxes  were  voluntarily 
paid,  the  city  was  entitled  to  recover  them  from 
the  county. 

2.  Taxation— Recovebt  of  Taxes  Paid. 

Where  a  void  tax  is  voluntarily  paid,  it 
cannot  be  recovered  back. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  45.  Taxation,  §  999.] 

Appeal  from  Circuit  Court,  Lone  County; 
J.  W.  Hamilton,  Judge. 

Action  by  the  city  of  Eugene  against  Lane 
county.  From  a  judgment  in  favor  of  plain- 
tiff, defendant  appeals.  Affirmed. 

This  is  a  proceeding  brought  by  the  plain- 
tiff to  review  the  action  of  the  county  court 
of  Lane  county  in  disallowing  its  claim  for 
road  tax  money  collected  by  the  county  from 
the  taxable  property  within  the  city  of  Eu- 
gene. The  claim  presented  by  the  plaintiff 
against  the  county  recites  that  the  county 
court  of  said  county  did  on  January  7,  1904, 
levy  a  tax  against  all  taxable  property  in 
said  county,  including  property  within  said 
city  of  Eugene,  in  which  was  computed  for 
road  purposes  one  mill  on  each  dollar,  which 
tax  was  computed  on  the  assessment  roll  for 
the  year  1903,  and  that  the  same  levy  was 
made  for  a  similar  purpose  January  11,  1905, 
and  computed  on  the  tax  roll  for  the  year 
1904,  and  again  on  January  6,  1906,  comput- 
ed on  the  tax  roll  for  the  year  1905,  and  that 
of  the  taxes  so  levied  there  was  collected 
by  the  county  and  turned  over  to  its  treas- 
urer of  the  tax  so  computed  for  road  purpos- 
es upon  the  taxable  property  within  said 
city  of  Eugene  a  total  of  $5,291.44,  and  that 
on  the  16th  day  of  June,  1900,  the  said 
county  court,  after  consideration,  disallowed 
said  claim,  and  the  plaintiff  brought  the  said 
proceeding  to  the  circuit  court  of  the  state 
of  Oregon  for  Lane  county  by  writ  of  re- 
view, and  by  it  the  writ  was  sustained,  and 
the  county  court  directed  to  allow  the  said 
claim  with  Interest  from  June  16,  1906;  and 
the  county  has  brought  the  case  to  this  court 
by  appeal. 

Woodcock  &  Potter,  for  appellant.  Wil- 
liams &  Bean,  for  respondent. 

EAKIN,  J.  (after  stating  the  facts  as 
above).  The  city  charter  of  1893  (Laws  1893, 
p.  564),  in  force  at  the  time  of  the  levy  of 
January  7,  1904,  and  January  11,  1905,  pro- 


vided (section  127)  that  the  city  shall  con- 
stitute an  Independent  road  district,  and  for 
road  purposes  is  expressly  taken  from  the 
jurisdiction  and  control  of  the  county  court. 
The  charter  of  1905,  in  force  at  the  time  of 
the  levy  of  January  6,  19U6,  by  section  114, 
which  corresponds  with  section  127  (page 
595)  of  the  charter  of  1893,  in  taking  from 
the  county  the  jurisdiction  over  the  terri- 
tory within  the  city  of  Eugene  for  road  pur- 
poses, also  expressly  takes  away  the  power 
to  levy  taxes  for  road  purposes,  and  road 
and  poll  taxes  are  by  both  charters  given 
over  to  the  control  of  the  city,  and  the  city 
is  authorized  to  levy  a  road  tax  to  be  collect- 
ed as  other  taxes.  By  section  3098,  B.  &  C. 
Comp.,  which  has  been  in  force  since  1893, 
cities  and  school  districts  are  required,  after 
making  their  tax  levy,  to  notify  the  county 
clerk  thereof,  and  by  section  3094  the  county 
clerk  shall  include  such  city  and  other  tax 
levies  with  the  county  levy  in  extending  the 
same  upon  the  tax  roll,  and  they  shall  be 
collected  by  the  sheriff  as  other  taxes  are 
collected.  It  has  been  decided  by  this  court. 
In  Salem  v.  Marion  County,  25  Or.  449.  36 
Pac.  163.  and  Oregon  City  v.  Clackamas 
County,  32  Or.  491,  52  Pac.  310,  that,  where 
the  county  collects  road  taxes  belonging  to 
the  city  that  should  have  been  collected  by 
the  city  officers,  the  county  is  required  to  pay 
over  the  same  to  the  city,  and  this  is  con- 
ceded by  defendant;  but  it  is  claimed  that 
the  case  at  bar  does  not  come  within  the 
ruling  in  Salem  v.  Marion  County,  for  the 
reason  that  the  road  tax  levy  in  the  latter 
case,  even  within  the  city,  was  properly 
made  by  the  county  court,  but  that  It  was 
the  duty  of  the  city's  officers,  and  not  the 
sheriff,  to  collect  the  tax.  In  this  case,  as 
well  as  in  that,  the  county  had  no  right  or 
claim  to  the  money.  It  properly  belongs  to 
the  city.  In  Salem  v.  Marlon  County,  supra, 
the  tax  was  collected  by  the  wrong  officer, 
while  in  this  case  it  was  collected  by  the 
right  officer,  but  the  levy  made  by  the  wrong 
body :  and  the  whole  reliance  by  the  defend- 
ant, to  justify  Its  refusal  to  pay  the  money 
over  to  the  city,  is  that  it  is  liable  only  to 
the  taxpayers,  and  not  to  the  city.  How- 
ever, if  the  levy  was  void  and  might  have 
been  resisted  by  the  taxpayer,  yet,  when  he 
has  voluntarily  paid  It.  he  is  precluded  from 
questioning  the  regularity  of  the  proceeding 
or  the  validity  of  the  levy.  It  is  held  in 
Brown  v.  School  District,  12  Or.  345.  7  Pnc. 
357,  that  the  collection  of  a  void  tax  may  be 
enjoined,  or  payment  thereof  may  be  made 
under  protest  and  the  amount  recovered 
back.  But  when  once  voluntarily  paid  by 
the  taxpayer  he  is  precluded  from  thereafter 
attacking  its  validity. 

It  is  generally  conceded  that  a  tax  vol- 
untarily paid  cannot  be  recovered  back,  and 
it  is  Immaterial  In  such  a  case  that  the  tax 
has  been  illegally  levied.  Before  a  taxpayer 
can  recover  It  back,  the  tax  must  be  illegal 
and  the  payment  must  have  been  made  un- 
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der  compulsion.  Cooley,  Taxation  (2d  Ed.) 
805,  809.  In  People  ex  rel.  v.  Brown,  55  N. 
Y.  180,  187,  where  the  validity  of  the  tax 
was  questioned  by  the  collector,  the  court 
say:  "The  defendant  cannot  claim  to  re- 
tain the  money  as  the  representative  of  the 
taxpayers.  There  is  no  relation  of  principal 
and  agent,  or  trustee  or  cestui  que  trust, 
existing  between  the  taxpayers  and  the  col- 
lector; and  it  does  not  appear  but  that  it 
was  paid  by  them  voluntarily,  and  under 
circumstances  which  would  prevent  their  re- 
covering It  back  from  any  one."  Similar 
language  was  used  in  Berrien  County  Treas- 
urer v.  Bunbury,  45  Mich.  79,  85,  7  N.  W. 
704,  706:  "He  received  it  in  payment  of 
taxes,  and  as  money  belonging  to  the  public. 
Whose  money  is  It?  Those  who  were  as- 
sessed voluntarily  paid  it  in  satisfaction  of 
their  tax  dues  and  in  the  discharge  of  their 
duty  as  citizens.  *  *  *  Can  it  be  an  an- 
swer to  this  suit  brought  for  its  recovery  to 
say:  *  *  *  But  it  could  not  have  been  ob- 
tained If  the  taxpayers  who  freely  paid  anu 
do  not  complain  had  held  back  for  compul- 
sory measures?  We  think  not."  See,  also, 
Lovingston  et  al.  v.  Board  of  Trustees,  99 
111.  564;  O'Neal  v.  Board  of  School  Cora'rs, 
27  Md.  227.  Cooley,  Taxation,  705,  says  the 
collector  "would  not  be  permitted  to  rely 
upon  technical  objections  which  might  be 
made  to  the  right  of  the  public  to  the  money. 
If  he  receives  the  money  to  the  use  of  the 
public,  he  should  account  for  it;  and  it  is 
immaterial  that  those  who  have  paid  it 
might  successfully  have  resisted  the  collec- 
tion from  them."  "The  principles  here  stated 
are  applicable,  not  merely  to  the  case  of  a 
defect  in  the  official  authority,  but  to  the 


case,  also,  in  which  defects,  either  technical 
or  substantial,  might  have  been  urged  to  the 
tax  the  officer  has  enforced."  In  Salem  v. 
Marlon  County,  supra,  it  is  said:  "The  prin- 
ciple that  an  obligation  rests  upon  all  per- 
sons, natural  and  artificial,  to  do  justice,  so 
that,  if  a  county  obtain  money  or  property  of 
others  without  authority,  the  law,  independ- 
ent of  any  statute,  will  compel  restitution  or 
compensation,  is  not  questioned." 

By  the  terms  of  the  statute  above  cited, 
the  county  is  made  the  tax  collector  for 
cities  and  school  districts,  and  it  stands  In 
that  relation  to  them  in  all  proceedings  In 
relation  thereto.  If  the  county  tax  collector 
collects  a  void  municipal  tax  and  turns  it 
over  to  the  municipality,  the  remedy  of  the 
taxpayer,  if  he  has  saved  his  rights,  is 
against  the  municipality,  and  not  against  the 
collector.  Cooley,  Taxation,  805.  The  coun- 
ty's position  Is  wholly  untenable.  It  has 
levied  a  road  tax  within  the  city,  evidently 
In  good  faith,  believing  that  that  was  the 
method  for  raising  road  taxes  for  the  city, 
but  now  says  that  the  city,  and  not  the  coun- 
ty, should  have  made  the  levy,  and  that  it 
will,  therefore,  keep  the  money,  on  the  the- 
ory that  the  city  has  no  title  to  it.  Although 
It  was  the  duty  of  the  city  to  have  levied  the 
tax,  the  county  court  assumed  to  do  so,  and 
then  collected  It,  as  was  its  duty,  if  properly 
levied.  The  city,  by  its  conduct  in  claiming 
the  tax,  has  ratified  the  levy,  and  the  tax- 
payer has  voluntarily  paid  the  tax:  hence 
It  is  clear  that  the  fund  Is  the  property  of 
the  city,  and  the  county  is  not  justified  in 
refusing  to  pay  It  over. 

The  judgment  of  the  lower  court  is  af- 
firmed. 
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O'NEILL  v.  POTVIN. 
(Supreme  Court  of  Idaho.  Jan.  22.  1908.) 
Rehearing  denied. 

For  former  opinion,  see  93  Pac.  20. 

PEE  CURIAM.  A  petition  for  a  rehearing 
has  been  filed  herein,  and  the  main  contention 
is  that  the  Judgment  roll  in  the  case  of  Pot- 
vin  v.  Malanfant  shows  that  the  court  never 
acquired  jurisdiction  to  enter  judgment  in 
that  action,  and  counsel  contends  that  the 
affidavit  and  order  for  service  of  summons 
by  publication  are  before  the  court,  and  ought 
to  be  considered. 

It  Is  true  the  affidavit  and  order  for  service 
of  summons  by  publication  are  contained  in 
the  record,  but  under  our  statute  are  no  part 
of  the  transcript  on  appeal,  and  for  that  rea- 
son this  court  cannot  consider  them.  As  stat- 
ed in  the  opinion  in  this  case,  the  judgment 
roll  In  cases  where  the  complaint  Is  not  an- 
swered consists  of  the  summons  with  the  af- 
fidavit or  proof  of  service  and  the  complaint 
with  a  memorandum  indorsed  thereon  that 
the  default  of  the  defendant  In  not  answer- 
ing was  entered,  and  a  copy  of  the  judgment. 
On  the  trial  of  this  case  only  the  judgment 
roll  in  the  case  of  Potvln  v.  Malanfant  could 
be  legally  admitted  as  evidence  as  to  the  jur- 
isdiction of  the  court  to  enter  Judgment  in 
that  case,  and  if  the  judgment  roll  in  that 
case  contained  papers  not  constituting  a  part 
of  the  judgment  roll,  that  court  could  not 
legally  consider  them,  nor  could  such  papers 
be  considered  on  appeal  by  this  court. 

Section  4148,  Rev.  St  1887,  provides  how 
the  proof  of  service  of  summons  and  com- 
plaint must  be  made,  and  is  as  follows: 

"Proof  of  service  of  summons  and  com- 
plaint must  be  as  follows: 

(1)  If  served  by  the  sheriff,  his  certificate 
thereof ; 

(2)  If  by  any  other  person,  his  affidavit 
thereof;  or 

(3)  In  case  of  publication,  the  affidavit  of 
the  printer,  or  his  foreman  or  principal  clerk, 
showing  the  same;  and  an  affidavit  of  a  de- 
posit of  a  copy  of  the  summons  in  the  post 
office  if  the  same  has  been  deposited ;  or 

(4)  The  written  admission  of  the  defend- 
ant In  case  of  service  otherwise  than  by 
publication,  the  certificate  or  affidavit  must 
state  the  time  and  place  of  service." 

It  will  be  observed  that  the  third  para- 
graph of  said  section  applies  to  the  proof  of 
service  of  summons  when  the  service  has  been 
made  by  publication,  and  It  is  there  pro- 
vided that  the  proof  of  such  service  is  the 
affidavit  of  the  printer  or  his  foreman  or  prin- 
cipal clerk,  showing  the  same,  and  an  af- 
fidavit of  the  deposit  of  a  copy  of  the  sum- 
mons in  the  post  office,  if  the  same  has  been 
deposited.  As  the  statute  provides  Just 
what  the  proof  of  service  consists  of,  this 
court  is  not  empowered  to  amend  that  sec- 
tion, and  hold  that  the  proof  of  service  of 
93  P.-17 


summons  by  publication  shall  consist  of  the 
affidavit  and  order  for  the  publication  of  sum- 
mons, in  addition  to  the  affidavits  provided 
for  in  said  section. 

It  appears  to  us  that  the  provisions  of  said 
section  make  it  too  clear  to  admit  of  any 
controversy  as  to  just  what  papers  the  proof 
of  service  of  summons  by  publication  con- 
sists of.  As  no  change  could  result  in  the 
opinion  heretofore  filed  by  granting  a  re- 
hearing, a  rehearing  is  denied. 


CANADIAN  BANK  OF  COMMERCE  v. 

WOOD,  Judge. 
(Supreme  Court  of  Idaho.    Dec.  31,  1907.) 

1.  Cebtiobabi— Otheb  Adequate  Remedy. 

Under  the  provisions  of  Rev.  St.  1887, 
I  4902,  a  writ  of  review  may  be  granted  by 
any  court  except  a  probate  or  justice's  court, 
when  an  inferior  tribunal,  board,  or  officer, 
exercising  judicial  functions,  has  exceeded  the 
jurisdiction  of  such  tribunal,  board,  or  officer, 
and  there  is  no  appeal,  nor,  in  the  judgment  of 
the  court,  any  plain,  speedy,  or  adequate  rem- 
edy. 

[Ed.  Note.— For  cases  in  point  aee  Cent  Dig. 
vol.  9.  Certiorari,  M  4,  41.] 

2.  Same— When  Allowed. 

Under  this  statute,  two  things  must  be 
shown  to  exist  before  a  writ  of  review  will  be 
issued:  First,  that  an  inferior  tribunal,  board, 
or  officer,  exercising  judicial  functions,  has  ex- 
ceeded its  jurisdiction ;  and.  second,  that  there 
is  no  appeal,  nor,  in  the  judgment  of  the  court, 
any  plain,  speedy,  or  adequate  remedy. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  9,  Certiorari,  §§  4,  41.] 

3.  Same— Appealable  Obdeb. 

An  order  made  by  a  judge  allowing  claims, 
and  disallowing  others,  against  an  estate,  and 
directing  a  receiver  to  pay,  out  of  the  funds 
in  his  hands,  such  claims  as  the  judge  has  allow- 
ed, and  distribute  the  funds  in  the  hands  of 
the  receiver,  according  to  the  order  and  judg- 
ment of  the  judge,  is  an  appealable  order  or 
judgment,  and  certiorari  will  not  lie  to  review 
such  order. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  9,  Certiorari,  8  5.] 

4.  Same— Petition. 

An  allegation  in  a  petition  for  writ  of 
certiorari  that,  if  an  appeal  be  taken,  the  ex- 
pense will  be  heavy  and  disproportionate  to  the 
amount  the  plaintiff  will  recover,  is  not  a  reason 
why  the  appeal  will  not  be  a  plain,  speedy,  and 
adequate  remedy,  and  does  not  warrant  this 
court  in  reviewing  the  judgment  by  writ  of 
certiorari. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Certiorari,  §  5.] 

(Syllabus  by  the  Court.) 

Application  by  the  Canadian  Bank  of  Com- 
merce for  writ  of  certiorari  to  Fremont 
Wood,  judge  of  the  Third  Judicial  district. 
Writ  denied. 

Samuel  R.  Stern,  Ezra  R.  Whitla,  and  I.  N. 
Smith,  for  petitioner.  John  P.  Gray  and  J. 
H.  Forney,  for  defendant 

STEWART,  J.  On  August  8,  1907,  Judge 
Fremont  Wood,  Judge  of  the  Third  judicial 
district  of  the  state  of  Idaho,  sitting  at  cham- 
bers at  Wallace,  Shoshone  county,  Idaho,  and 
within  the  First  judicial  district  of  the  State 
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of  Idaho,  filed  in  said  court  the  following 
order  or  judgment: 

"In  the  District  Court  of  the  First  Judicial 
District  of  the  State  of  Idaho,  in  and  for  the 
County  of  Shoshone.  George  B.  McAuley  and 
Van  B.  DeLashmutt,  Plaintiffs,  v.  The  Coeur 
d'  Alene  Bank,  a  Corporation,  Defendant. 
Decree.  Be  it  remembered,  That  the  above- 
entitled  action  came  on  to  be  heard  before 
the  judge  of  the  above-entitled  court,  sitting 
at  chambers  in  Wallace,  Idaho,  on  the  20th 
day  of  April,  1907,  the  Honorable  Fremont 
Wood,  judge  of  the  Third  Judicial  district  of 
the  state  of  Idaho,  presiding  at  the  request 
of  the  Honorable  W.  W.  Woods,  Judge  of  the 
above-entitled  court,  said  judge  of  the  above- 
entitled  court,  being  disqualified  by  reason  of 
the  fact  that  he  had  been  attorney  for  the 
receiver  of  the  said  bank,  and  the  said  receiv- 
er, Abner  G.  Kerns,  being  personally  present 
and  represented  by  his  attorneys,  J.  H.  For- 
ney, John  P.  Gray,  and  Henry  S.  Gregory; 
and  Joseph  P.  Keane,  claiming  to  be  a  cred- 
itor of  the  said  bank,  being  personally  pres- 
ent and  represented  by  his  attorney,  Albert  H. 
Featherstone ;  and  the  Canadian  Bank  of 
Commerce,  claiming  to  be  a  creditor  of  said 
bank,  and  being  represented  by  its  attorney, 
Samuel  R,  Stern ;  and  George  Stewart,  claim- 
ing to  be  a  creditor  of  said  bank,  being  rep- 
resented by  his  attorney,  A.  H.  Conner ;  and 
John  Reedy,  Alexander  E.  Maybew,  Mrs.  E. 
J.  Jackson,  and  Edward  Doyle,  claiming  to  be 
creditors  of  said  bank,  being  represented  by 
their  attorneys,  A.  H.  Conner,  Walter  H.  Han- 
son, and  James  A.  Wayne;  and  all  of  the 
persons  so  interested,  or  claiming  to  be  Inter- 
ested, thereupon  consented  to  the  hearing  of 
all  matters  in  connection  with  the  said  action 
before  the  said  court,  and  the  said  judge 
sitting  in  chambers  on  the  said  day,  and  no 
objection  being  made — the  court  proceeded  to 
hear  the  said  cause  on  the  report  of  the  re- 
ceiver, filed  the  14th  day  of  January,  1907, 
and  upon  the  petitions  of  Joseph  P.  Keane, 
George  Stewart,  and  John  Reedy,  Alexander 
E.  Mayhew,  Mrs.  E.  J.  Jackson,  and  Edward 
Doyle,  and  the  complaint  and  records  and 
files  in  the  said  action,  and  evidence  was  in- 
troduced and  heard  by  the  court,  and  after 
argument  of  counsel  for  the  respective  par- 
ties present,  the  court  took  the  said  cause 
under  advisement.  And  now,  at  this  time, 
the  court  having  fully  considered  the  said 
cause,  and  being  advised-in  the  premises,  and 
having  made  its  finding  of  fact  and  the  con- 
clusions of  the  law  therefrom,  it  Is  hereby 
ordered,  adjudged,  and  decreed  as  follows: 
(1)  That  the  former  order  of  this  court,  dated 
the  20th  day  of  April,  1907,  ordering,  ad- 
Judging,  and  decreeing  that  the  sum  of  ten 
thousand  dollars  ($10,000)  be  fixed  and  al- 
lowed as  the  sum  of  money  to  be  paid  to  the 
said  receiver  for  his  compensation  and  ex- 
penses In  the  employment  of  counsel,  and 
that  the  same  be  in  full  payment  for  all 
sen-ices  rendered  to  April  20,  1907,  and  for 
such  other  services  as  may  be  rendered  In 


the  ordinary  administration  of  the  said  es- 
tate, and  directing  the  said  receiver  to  pay 
the  said  stun  of  money  for  the  said  services 
be,  and  the  same  hereby  is,  confirmed  and 
made  a  part  of  this  decree;  and  that  the 
former  order  of  this  court,  dated  April  20, 
1907,  ordering,  adjudging,  and  decreeing  that 
the  expense  account  of  the  receiver  for  mon- 
eys expended  by  him  as  such  officer  up  to 
and  including  the  14th  day  of  January,  1907, 
amounting  to  the  sum  of  four  hundred  eighty 
dollars  and  thirty-two  cents  ($480.32),  be  al- 
lowed, is  hereby  confirmed  and  made  a  part 
of  this  decree.  (2)  That  the  claim  of  the 
Bank  of  British  Columbia,  amounting  to  the 
sum  of  fourteen  thousand  four  hundred  and 
five  dollars  and  forty  cents  ($14,405.40)  prin- 
cipal, be,  and  the  same  is  hereby,  disallowed, 
and  that  the  said  Canadian  Bank  of  Com- 
merce, claiming  to  be  the  assignee  and  suc- 
cessor in  interest  of  the  said  Bank  of  British 
Columbia,  receive  nothing  from  the  said  re- 
ceiver. (3)  That  the  claims  of  Joseph  P. 
Keane,  and  each  and  all  of  them  be,  and  the 
same  are  hereby,  disallowed,  and  that  the 
said  Joseph  P.  Keane  receive  nothing  from 
the  said  receiver  on  account  of  said  claims. 
(4)  That  the  said  receiver  proceed  to  close 
the  administration  of  the  affairs  of  the  said 
Coeur  d'  Alene  Bank;  that  a  notice  be  pub- 
lished for  a  period  of    weeks  in  the 

'Idaho  Press'  a  weekly  newspaper  published 
at  Wallace,  Idaho,  and  In  'The  Times,'  a  dally 
newspaper  published  at  Wallace,  Idaho,  di- 
recting the  creditors  of  the  said  bank  to  ap- 
ply to  the  said  receiver  for  the  payment  of 
their  claims,  and  that  the  said  receiver  pay 
the  said  claims,  together  with  interest.  In 
proportion  as  the  assets  in  the  hands  of  the 
receiver  bear  to  the  entire  amount  of  claims 
of  the  said  creditors.  That  the  said  receiver 
also  give  personal  notice  In  writing  to  such 
creditors  whose  address  is  known  to  him; 
that  in  the  event  any  of  the  said  creditors 
of  the  said  bank  do  not  apply  to  the  said  re- 
ceiver on  or  before  the  1st  day  of   , 

190 — ,  for  the  payment  of  their  said  claims, 
the  claims  of  such  creditors  as  fail  to  make 
application  on  or  before  said  1st  day  of 

 ,  190 — ,  shall  then  be  disallowed,  aud 

any  moneys  remaining  in  the  hands  of  the 

said  receiver  after  said  1st  day  of   , 

190 — ,  shall  be  applied  proportionately  among 
these  creditors  who  have  appeared  and  ap- 
plied for  the  payment  of  their  claims,  as  in 
this  decree  provided,  In  payment  of  any  bal- 
ance due  upon  their  said  claims,  and  the 
interest  thereon;  and  that  the  interest  so 
to  be  paid  by  the  receiver  is  hereby  fixed  at 

the  sum  of   per  cent  per  annum.  (5) 

That  upon  the  distribution  of  the  money  In 
the  hands  of  the  said  receiver,  as  provided  in 
this  decree,  and  upon  the  filing  by  the  said 
receiver  of  proper  vouchers  showing  the  pay- 
ment thereof,  the  said  receiver  shall  be  en- 
titled to  be  discharged.  (6)  That  the  said 
receiver  be  allowed  the  sum  of  two  hundred 
fifty  dollars  ($250)  for  necessary  expenses  In 
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closing  the  administration  of  the  estate  of  the 
said  bank,  and  in  making  tbe  distribution  as 
provided  in  tbis  decree.  (7)  Tbat  the  report 
of  the  said  receiver,  filed  on  the  14th  day  of 
January,  1907,  be,  and  tbe  same  Is  hereby, 
approved  except  as  by  tbis  decree  modified. 
Dated  this  27th  day  of  July,  A.  D.,  1907. 
Filed  Aug.  3,  1907.  Fremont  Wood,  Presid- 
ing Judge." 

Thereafter,  and  on  the  7th  day  of  October, 
1907,  the  plaintiff  herein  filed  a  petition 
praying  for  a  writ  of  certiorari  to  review 
said  order  or  judgment.  The  writ  was  is- 
sued, commanding  tbe  defendant  to  certify 
to  this  court  a  full  and  complete  transcript 
and  record  in  said  proceedings,  on  tbe  18th 
day  of  November,  1SM)7,  and  was  served  up- 
on the  defendant  by  acknowledgment  of  serv- 
ice on  tbe  loth  day  of  October.  On  the  day 
set  for  tbe  return,  the  defendant  appeared 
and  filed  a  motion  to  quash  the  writ  upon  a 
number  of  grounds,  one  of  which  is  that 
service  of  said  writ  wag  not  made  upon  tbe 
parties  in  iutcrest  in  the  proceeding,  as 
shown  in  tbe  petition  for  the  writ.  After 
argument,  tbe  court  was  of  tbe  opinion  tbat 
the  affidavit  and  notice  of  tbe  hearing  should 
have  been  served,  not  only  upon  tbe  defend- 
ant, tbe  Judge  wbo  made  said  order,  but 
upon  ull  other  parties  shown  by  tbe  record 
to  be  real  parties  in  Interest,  or  whose  in- 
terests would  be  directly  affected  by  tbe 
proceedings  under  paragraph  5,  rule  28  of 
this  court.  32  Pac.  xii.  Under  Rev.  St.  1887, 
38  4903  and  4907,  and  this  rule,  It  is  not  nec- 
essary that  any  of  the  parties,  except  the  de- 
fendant, should  have  been  named  as  de- 
fendant, but  it  was  necessary  that  the  names 
of  the  parties  really  interested  should  be  dis- 
closed by  the  petition,  and  that  service  of 
such  affidavit  and  notice  should  be  mude  up- 
on such  persons.  The  effect  of  a  failure  to 
serve  such  parties  is  not  a  ground  for  quash- 
ing the  writ,  but,  at  most,  calls  only  for  a 
postponement  of  tbe  hearing  until  such  par- 
ties have  reasonable  notice  of  the  time  of 
such  hearing.  Baker  v.  Superior  Court,  71 
Cal.  583,  12  Pac.  085;  Ilavemeyer  v.  Su- 
preme Court,  84  Cal.  327,  24  Pac.  121,  10  L. 
R.  A.  027,  18  Am.  St.  Rep.  192.  The  court, 
therefore,  in  this  case,  postponed  the  final 
hearing  of  this  cause  to  the  loth  day  of  De- 
cember, 1907,  and  required  that  notice  of 
such  hearing  be  given  to  all  parties  disclosed 
by  the  petition  to  be  parties  in  interest,  or 
whose  interest  would  be  affected  by  such  pro- 
ceedings. Service  was  duly  made  upon  such 
parties,  and  the  cause  was  submitted  there- 
after upon  the  motion  to  quash  the  writ. 
The  motion  contains  nine  different  grounds, 
the  first  eight  of  which  go  to  the  sole  ques- 
tion as  to  whether  or  not  a  writ  of  certiorari 
would  lie  in  this  action.  Rev.  St.  1887.  8 
4902.  provides:  "A  writ  of  review  may  be 
granted  by  any  court,  except  a  probate  or 
justice's  court,  when  an  inferior  tribunal, 
board  or  officer  exercising  judicial  functions, 
has  exceeded  the  jurisdiction  of  such  tri- 


bunal, board  or  officer,  and  there  is  no  ap- 
peal, nor.  In  the  judgment  of  the  court,  any 
plain,  speedy  and  adequate  remedy."  Con- 
ceding, therefore,  without  deciding,  that 
Judge  Wood  had  no  jurisdiction  to  enter  the 
judgment  complained  of,  yet  If  tbe  petitioner 
herein  bud  tbe  right  to  appeal  from  said  or- 
der, the  writ  of  certiorari  would  not  He  to  re- 
view said  judgment  or  order. 

In  tbe  case  of  Chemung  Mining  Co.  v. 
Henley,  11  Idaho,  302.  81  Pac.  019,  tbis  court 
had  under  consideration  the  question  as  to 
whether  an  order  appointing  a  receiver  pend- 
ing the  litigation  was  an  appealable  order. 
Justice  Sullivan,  speaking  for  the  court  in 
that  case,  says:  "Under  the  provisions  of 
section  9,  art.  5,  of  our  state  Constitution, 
this  court  has  jurisdiction  to  review,  upon 
appeal,  any  decision  of  the  district  court  or 
the  judges  thereof.  An  order  granting  or 
refusing  a  motion  for  the  appointment  of  a 
receiver  is  a  decision,  and  such  decision  Is 
appealable,  therefore  the  order  of  the  dis- 
trict court  denying  the  appointment  of  a 
receiver  in  this  case,  is  an  appealable  order." 

In  the  case  of  Dablstrom  v.  Portland  Min- 
ing Co.,  12  Idaho.  87,  85  Pac.  910,  this  court 
had  under  consideration  the  provisions  of 
said  section,  and  Justice  Sullivan,  speaking 
for  the  court,  said:  '"It  will  be  observed  that 
two  things  must  be  shown  to  exist  before  a 
writ  of  review  will  be  Issued.  The  first  is 
that  an  Inferior  tribunal,  board  or  officer 
exercising  judicial  functions  has  exceeded  its 
jurisdiction;  and,  second,  that  there  Is  no  ap- 
peal, nor,  in  the  judgment  of  the  court,  any 
plain,  speedy,  and  adequate  remedy.  If  In 
the  case  at  bar,  tbe  petitioners  bad  an  ap- 
peal, tbe  motion  to  quash  the  writ  must  be 
granted." 

In  the  case  of  Grant  v.  Superior  Court.  10G 
Cal.  324,  39  Pac.  0<>4,  a  writ  of  prohibition 
was  souught  to  arrest  the  action  of  the  su- 
perior court  in  making  an  order  fixing  tbe 
compensation  of  a  receiver  appointed  by  such 
court,  and  the  court  says:  "We  are  of  tbe 
opinion  that,  whether  the  proceeding  which 
the  petitioners  seek  to  arrest  is  or  is  not 
without  or  in  excess  of  the  jurisdiction  of 
the  superior  court,  the  writ  of  prohibition 
ought  not  to  Issue,  for  the  reason  that  the 
petitioners  have  a  plain,  speedy,  and  ade- 
quate remedy  by  appeal  from  any  order  the 
court  may  make  by  which  they  could  l>e  In- 
juriously affected."  And,  further:  "If  we 
are  right  in  the  conclusion  that  any  party 
aggrieved  by  an  order  of  the  court  directing 
him  to  pay  the  receiver's  compensation,  or  di- 
recting payment  out  of  a  fund  in  which  he 
is  Interested,  has  an  appeal  from  such  order 
as  from  a  final  judgment  In  an  Independent 
proceeding,  collateral  to  the  main  action,  and 
tbat  he  may  stay  all  proceedings  upon  such 
order  pending  his  appeal  by  filing  a  proper 
undertaking,  there  can  be  no  need  of  a  writ 
of  prohibition  in  such  a  case,  and  it  will  not 
He." 

In  tbe  case  of  Grant  v.  Los  Angeles,  etc., 
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Ry.,  116  Cal.  71,  47  Pac.  872,  the  court  had 
under  consideration  appeals  from  two  or- 
ders of  the  superior  court;  the  first,  an  order 
fixing  the  compensation  of  a  receiver  In  the 
action,  and  the  other,  an  order  denying  an 
application  of  the  appellant  to  vacate  a  for- 
mer order,  and  substituting  him  as  plaintiff 
in  the  action  in  place  of  the  entered  party  or 
original  plaintiff.  The  objection  was  made 
that  such  orders  were  not  appealable  and 
that  both  appeals  should  be  dismissed.  In 
discussing  this  question,  the  court  says:  "As 
to  the  order  fixing  the  receiver's  compensa- 
tion, while  not  nominally  one  from  which  the 
statute  authorizes  a  direct  appeal,  and  while 
it  sufficiently  appears  that  it  is  not  a  special 
order  made  after  final  judgment,  It  is  never- 
theless an  adjudication  from  which  an  appeal 
will  He.  The  order  not  only  fixes  the  com- 
pensation of  the  receiver,  but  taxes  such 
compensation  as  costs  in  the  action,  as  against 
all  the  parties,  and  directs  and  authorizes 
the  receiver  to  apply  toward  Its  payment  the 
balance  of  a  fund  remaining  in  bis  hands  as 
such  receiver.  Such  an  order,  however,  it 
may  be  designated,  Is,  in  legal  effect,  'a  final 
judgment  upon  a  collateral  matter  arising 
out  of  the  action,'  and  is  'appealable  by  any 
party  interested  in  the  fund.' " 

In  the  case  of  Elliott  v.  Sup.  Ct,  144  CaL 
501,  77  Pac.  1109,  103  Am.  St.  Rep.  102,  the 
petitioner  sought  to  review  by  certiorari  cer- 
tain orders  of  the  superior  court  of  San 
Diego  county,  made  after  final  judgment.  In 
relation  to  the  payment  of  certain  expenses 
of  the  receivership  and  services  of  attorneys 
for  the  receiver,  the  court  says:  "If  the  or- 
der complained  of  is  appealable,  certiorari 
cannot  be  invoked,  and  certiorari  will  not 
He  to  review  orders  of  the  superior  court  di- 
recting a  receiver  In  an  equity  case  to  pay 
counsel  fees,  if  there  is  a  remedy  by  appeal 
therefor."  Rev.  St  1887,  §  4862,  Is  practi- 
cally the  same  as  section  1068,  Kerr's  Code 
of  Civil  Procedure  of  California. 

An  examination  of  the  judgment  sought  to 
be  reviewed  In  this  case  discloses  that  said 
judgment  affirms  certain  action  taken  by  the 
same  court  in  a  former  order,  and  paragraph 
2  of  the  decree  adjudges  that  the  claim  of 
the  Bank  of  British  Columbia,  amounting  to 
the  sum  of  $14,405.40,  principal,  is  disallow- 
ed, and  the  Canadian  Bank  of  Commerce, 
claiming  to  be  the  assignee  and  successor  in 
interest  of  the  said  Bank  of  British  Colum- 
bia, receive  nothing  from  the  receiver.  Thus 
it  will  be  seen  that  by  this  judgment  the 
plaintiff  herein,  who  claimed  over  $14,000  due 
out  of  said  estate,  the  decree  disallows  such 
claim  entirely.  In  paragraph  3  of  the  decree, 
the  claim  of  Joseph  P.  Keane  is  disallowed. 
In  paragraph  4,  the  receiver  Is  directed  to 
close  the  administration  of  the  affairs  of  the 
Coeur  d'  Alene  Bank,  and  to  apply  the  mon- 
eys received  therefrom  in  proportion  as  the 
assets  in  the  hands  of  the  receiver  bear  to 
the  entire  amount  of  the  claim  of  said  cred- 
itors, and  that  in  the  event  any  of  the  cred- 


itors do  not  apply  to  the  receiver  by  a  certain 
date  for  the  payment  of  their  claims  the 
claims  of  such  of  said  creditors  who  fail  to 
make  application  shall  be  disallowed,  and  any 
moneys  remaining  in  the  hands  of  the  receiv- 
er shall  be  applied  proportionately  among 
those  who  have  appeared  and  applied  for  the 
payment  of  their  claims  as  this  decree  pro- 
vides. Paragraph  5  of  the  decree  directs 
that  upon  the  distribution  of  the  money  in 
the  hands  of  the  receiver  the  receiver  shall 
be  discharged,  and  that  he  be  allowed  the 
sum  of  $250  for  necessary  expenses  in  clos- 
ing the  administration  of  the  estate.  It  will 
thus  be  seen  that,  by  this  decree,  the  plaintiff 
herein,  who  made  a  large  claim,  was  denied 
any  relief  whatever,  his  claim  being  disal- 
lowed In  toto,  and  the  funds  in  the  hands  of 
the  receiver  were  directed  to  be  paid  out  by 
the  receiver  and  distributed  according  to  the 
terms  of  the  decree.  This  decree  was  a  final 
judgment.  It  directed  the  payment  of  money 
In  the  hands  of  the  receiver.  It  adjudicated 
and  allowed  claims  against  the  estate,  and 
disallowed  others,  and,  under  the  law.  It  or- 
dered the  receiver  to  pay  out  and  distribute  a 
fund  in  which  the  plaintiff  and  others  claim- 
ed an  interest  It  was  a  final  judgment  as 
to  plaintiff's  claim.  Clearly  an  appeal  would 
lie  therefrom,  and  the  right  of  appeal  ex- 
cludes the  right  to  proceed  by  certiorari. 

In  the  case  of  Dahlstrom  v.  Portland  Min. 
Co.,  12  Idaho,  87,  85  Pac.  916,  this  court  said: 
"If,  In  the  case  at  bar,  the  petitioner  had  an 
appeal,  the  motion  to  quash  the  writ  must 
be  granted." 

In  the  case  of  Stoddard  v.  Sup.  Ct,  108 
Cal.  303,  41  Pac.  278,  the  court  says:  "It 
may  be  readily  admitted  that  the  court  had 
no  jurisdiction  to  make  the  order,  but  as 
the  order  Is  appealable,  certiorari  will  not 
He  because  It  lies  only  where  there  Is  no  ap- 
peal." And,  again :  "We  have  been  referred 
to  no  case  in  which  It  has  been  held  that 
under  our  Code  a  writ  of  certiorari  will  He 
to  reverse  an  appealable  order.  That  the  ap- 
peal does  not  afford  a  plain,  speedy,  and  ade- 
quate remedy  makes  no  difference;  the  pro- 
vision of  the  statute  governs." 

In  the  case  of  White  v.  Sup.  Ct,  110  Cal. 
54,  42  Pac.  471,  the  court  said:  "Void  judg- 
ments and  orders  are  not  less  appealable  by 
reason  of  that  fact,  and,  when  that  remedy 
is  afforded,  it  excludes  the  right  to  certiorari 
notwithstanding  the  order  be  void  In  the  ex- 
treme sense." 

In  the  case  of  Southern  Cal.  Ry.  Co.  v.  Su- 
perior Court,  127  Cal.  417,  58  Pac.  788,  the 
court  reviews  the  various  California  cases 
passing  upon  this  question  up  to  that  time, 
and  approves  the  doctrine  that  the  writ  will 
not  He  where  there  Is  an  appeal  provided  by 
law.  Counsel  for  plaintiff,  however,  con- 
tends that  an  appeal  would  not  furnish  a 
plain,  speedy,  and  adequate  remedy,  and,  as 
grounds,  alleges  in  his  affidavit  "that,  In  view 
of  the  peculiar  circumstances  in  this  case,  affi- 
ant and  his  associates  are  of  the  opinion  that 
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the  court  will  ultimately  hold  that  the  said 
Canadian  Bank  of  Commerce,  said  appellant, 
has  no  plain,  speedy,  or  adequate  remedy,  ex- 
cept In  the  issuance  of  a  writ  of  certiorari 
as  provided  for  by  the  statutes  of  the  state 
of  Idaho ;  that  to  attempt  to  take  this  appeal 
means  the  expenditure  of  almost  a  prohib- 
itory sum  of  money ;  that  owing  to  the  small 
amount  to  be  distributed  to  the  creditors  it 
Is  questionable  in  the  minds  of  affiant  and 
his  associates  whether  or  not  a  sufficient  divi- 
dend will  ultimately  be  declared  to  give  to 
the  appellant  the  relief  to  which  It  should  be 
properly  entitled;  that  the  proposed  bill  of 
exceptions,  without  an  amendment,  is  a  very 
voluminous  bill,  containing  between  60  and 
70  pages,  and  this  without  amendments,  and 
without  considering  the  printing  of  briefs, 
and  then  to  send  up  the  records  in  this  case 
of  appeal  means  an  expenditure  of  a  very 
large  sum  of  money,  scarcely  permissible  In 
view  of  the  amount  of  the  dividend  likely  to 
be  recovered,  even  In  the  event  of  the  ulti- 
mate allowance  of  the  claim  in  question." 
This  is  the  ground  upon  which  the  plaintiff 
relies  to  show  that  an  appeal  would  not  be  a 
plain,  speedy,  and  adequate  remedy.  We  are 
not  aware  of  any  case  wherein  it  has  been 
held  that  an  appeal  Is  not  a  plain,  speedy,  and 
adequate  remedy  because  the  appeal  would 
cost  a  large  sum  of  money.  This  Is  no  reason 
why  a  writ  of  review  should  be  issued.  If 
this  court  should  issue  the  writ  In  this  case, 
and  require  the  defendant  to  certify  to  this 
court  the  record,  the  same  expense,  almost, 
which  would  be  Incurred  by  the  appellant  up- 
on appeal  will  be  shifted  to  the  defendant  up- 
on the  return  to  the  writ  This  reason  is  no 
reason  at  all  for  not  taking  the  appeal.  If  an 
appeal  would  He  from  said  order,  it  was  the 
plaintiff's  duty  to  pursue  that  remedy.  Ex- 
cessive costs  to  be  incurred  on  appeal  is  not  a 
reason  why  the  judgment  should  be  reviewed 
by  a  writ  of  certiorari.   The  aggrieved  party 
must  be  relegated  to  the  remedy  pointed  out 
by  the  statute.   If  the  appellant  desired  to 
have  the  order  reviewed  In  the  method  point- 
ed out  by  law.  he  could  have  secured  a  stay 
of  execution  of  said  judgment  as  provided  by 
law.  The  stay  being  provided  by  the  statute, 
and  the  question  of  expense  being  the  only 
reason  why  the  legal  remedy  was  not  pur- 
sued, is  not  sufficient  to  authorize  this  court 
In  setting  aside  the  method  provided  by  stat- 
ute for  reviewing  the  judgment,  and  estab- 
lishing a  new  and  different  method. 

The  judgment,  therefore,  sought  to  be  re- 
viewed by  writ  of  certiorari  being  an  appeal- 
able judgment,  it  would  be  wholly  unprofit- 
able, and  the  court  would  not  be  authorized 
to  consider  the  question  as  to  the  jurisdic- 
tion of  the  defendant  to  enter  the  judgment 
complained  of. 

The  motion  to  quash  the  writ  will  be  sus- 
tained. Costs  awarded  to  the  defendant 

AILSHIE,  C.  J,  and  SULLIVAN,  J.,  con- 
cur. 


(73  Kan.  848) 
RENARD  et  al.  v.  BENNETT  et  al. 
(Supreme  Court  of  Kansas.   Dec.  7.  1907. 
Rehearing  Denied  Jan.  16,  1908.) 

1.  Death— Presumption— Absence. 

Following  Modern  Woodmen  v.  Gerdom.  72 
Kan.  391,  82  Pac  1100,  2  L  B.  A.  (N.  S.)  809, 
it  is  held  that  the  inference  of  death  to  be  de- 
rived from  the  unexplained  absence  of  a  person 
from  his  home  for  a  period  of  seven  years  is.  at 
best,  only  a  presumption,  and  it  cannot  arise, 
unless  the  absence  remains  unexplained  after 
diligent  inquiry  is  made  of  the  persons  and  at 
the  places  where  tidings  of  the  absentee,  if  liv- 
ing, would  most  probably  be  had. 

[Ed.  Note— For  cases  in  point,  see  Cent  Dig. 
vol.  15.  Death,  §§  1-3.] 

2.  Same. 

The  removal  of  a  person  to  another  part  of 
the  country,  or  his  mere  absence  from  a  former 
home,  where  he  has  been  unheard  of  for  seven 
years,  does  not  create  the  presumption  of  death. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Death,  §g  1-3.] 

8.  Same— Necessity  or  Inquiry. 

If  the  absentee  left  without  Intending  to 
return,  and  there  is  a  change  of  domicile,  the 
fact  that  he  haa  not  communicated  with,  or  is 
unheard  of,  by  those  remaining  at  his  former 
home,  will  not  raise  the  presumption  of  death. 
That  presumption  does  not  arise  until  due  in- 
quiry has  been  made  at  his  last-known  domicile, 
and  of  the  persons  likely  to  know  of  his  where- 
abouts, if  living. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Death,  g§  1-3.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court  Cloud  County; 
W.  T.  Dillon,  Judge. 

Action  by  Edward  Bennett  and  Nettie 
Seyster  against  Arthur  E.  Renard  and  others. 
Judgment  for  plaintiffs,  and  defendants 
bring  error.   Reversed  and  remanded. 

Park  B.  Pulsifer  and  C.  L.  Hunt,  for  plain- 
tiffs in  error.  F.  W.  Sturges,  for  defendants 
in  error. 

JOHNSTON,  C.  J.  This  was  an  action  by 
Edward  Bennett  and  Nettle  Seyster,  children 
of  Orrin  B.  Bennett  to  recover  an  undivided 
one-half  interest  in  a  tract  of  land  lying  near 
the  city  of  Concordia,  and  they  asked  for 
partition  as  well  as  rents  and  profits.  The 
tract  was  formerly  owned  by  D.  W.  Wil- 
liams, who  conveyed  an  undivided  one-half 
Interest  to  Orrin  B.  Bennett  and  together 
they  operated  a  brewery  on  the  land  until 
1881,  when  the  prohibitory  law  went  into 
effect  About  that  time  Williams  removed 
to  Missouri,  while  Bennett  remained  at  Con- 
cordia, and  for  a  few  years  gave  the  property 
some  attention.  In  a  foreclosure  proceeding 
against  Williams  the  sale  of  the  land  was 
decreed,  and  the  sheriff  sold  the  same  to  the 
First  National  Bank  of  Concordia,  conveying 
the  property  by  a  deed  dated  May  5,  1892. 
On  December  21,  1900,  the  bank  executed  a 
deed  purporting  to  convey  the  property  to 
the  Renard  Bros.,  who  were  named  as  de- 
fendants in  this  action.  The  theory  of  the 
action  is  that  Bennett's  Interest  in  the  tract 
had  never  been  sold  or  transferred  by  any 
of  the  prior  instruments  or  proceedings,  that 
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Beouett  was  dead,  and  that  his  Interest  had 
passed  to  his  children,  who  were  his  only 
heirs.  When  plaintiffs  had  introduced  their 
testimony,  which  was  largely  devoted  to  an 
attempt  to  show  the  death  of  Orrin  E.  Ben- 
nett, its  sufficiency  was  challenged  by  a 
demurrer  to  the  evidence  which  the  court 
overruled,  and  at  the  end  of  the  trial  it  was 
adjudged  that  Edward  Bennett  and  Nettie 
Seyster  each  owned  an  undivided  quarter 
Interest  in  the  property  in  question,  the  rents 
and  profits  were  determined,  and  the  parti- 
tion of  the  property  directed.  The  only  claim 
of  the  Bennett  children  to  a  share  In  the  land 
in  controversy  is  based  on  heirship  or  inheri- 
tance from  their  father,  and  it  therefore  de- 
volved upon  them  to  establish  his  death. 
There  was  no  direct  proof  of  death  as  a  fact, 
and  to  supply  this  lack  they  offered  testi- 
mony which  was  intended  to  raise  the  pre- 
sumption of  death.  The  controlling  question 
Is,  were  the  circumstances  proven  sufficient 
to  end  the  presumption  of  life  and  start  the 
presumption  of  death?  and.  if  not,  then  the 
demurrer  to  the  evidence  should  have  been 
sustained,  as  counsel  for  Renard  Bros,  con- 
tend. When  the  action  was  brought,  Bennett 
had  been  absent  from  Concordia  for  more 
than  15  years,  but  his  mere  absence  from 
that  city,  although  it  extended  for  more  than 
7  years,  did  not  create  the  presumption  of 
death.  That  presumption  cannot  arise  from 
a  change  of  residence,  or  a  removal  from  the 
place  where  the  family  or  relatives  reside. 
It  is  the  unexplained  absence  from  the  ab- 
sentee's last-known  residence  or  places  of 
resort  for  the  7-year  period  that  gives  rise 
to  the  presumption.  Nor  is  It  enough  that 
he  is  absent  and  unheard  of  for  this  period, 
but  the  presumption  can  only  arise  after 
diligent  inquiry  of  persons  and  at  places 
where  news  of  him,  if  living,  might  likely  be 
obtained  without  gaining  Information  con- 
cerning him. 

The  Identical  question  was  before  the  court 
in  Modern  Woodmen  v.  Gerdom,  72  Kan. 
391.  82  Pac.  1100,  2  L.  R.  A.  (N.  S.)  809.  Ger- 
dom, an  unmarried  man.  left  his  home  in 
Kansas  and  went  to  California,  where  he 
obtained  employment.  After  several  letters 
to  memhers  of  his  family,  and  some  changes 
of  location,  he  ceased  to  communicate  with 
them,  and  no  tidings  of  him  were  received 
by  his  father  and  mother  for  more  than  7 
years.  He  carried  life  insurance  in  a  fra- 
ternal society,  which  was  claimed  by  bene- 
ficiaries who  insisted  that  he  was  dead.  It 
appeared  that  only  a  limited  inquiry  as  to 
whether  he  was  living  had  been  made  by 
them,  his  father  being  the  only  witness  who 
testified  on  the  subject,  and  it  was  shown 
that  he  had  not  inquired  of  all  the  people  and 
at  all  the  places  where  news  of  the  son,  if 
living,  might  have  been  obtained.  On  this 
state  of  the  case  it  was  held  that  it  was  not 
a  question  of  whether  there  was  some  testi- 
mony to  support  the  finding  of  death,  but 
it  was  rather  whether  facts  indispensable  to 


start  the  presumption  of  death  had  been  pro- 
duced. Justice  Burch,  in  a  carefully  pre- 
pared opinion,  in  speaking  of  the  missing 
party  and  the  circumstances  which  might 
give  color  to  his  absence,  said  that  he  "was 
a  young,  unmarried  man,  in  good  health,  with 
the  wander-lure  upon  him,  trying  his  for- 
tunes in  a  distant  state,  able  to  make  bis 
own  way  in  the  world,  but  whose  circum- 
stances had  become  such,  or  whose  disposi- 
tion towards  his  relatives  had  so  far  changed 
during  bis  absence  from  home,  that  he  no 
longer  advised  them,  as  he  bad  been  in  the 
habit  of  doing,  of  changes  in  his  affairs,  of 
his  plans,  and  of  his  movements  from  town 
to  town."  In  treating  of  the  inquiry  which 
should  be  made  and  the  preliminary  proof 
necessary  to  start  the  presumption  of  death, 
it  was  said:  "In  order  that  the  presumption 
of  life  may  be  overcome  by  the  presumption 
of  deatli  there  must  be  evidence,  not  merely 
of  absence  from  home  or  place  of  residence 
for  the  period  of  7  years,  but  there  must  be  a 
lack  of  information  concerning  the  absentee 
on  the  part  of  those  likely  to  hear  from  him. 
after  diligent  inquiry  (quoting  authorities). 
It  is  conceived,  however,  that  the  character 
of  the  inquiry,  the  persons  of  whom  it  must 
be  made,  and  the  place  or  places  where  It 
must  be  made  are  all  to  be  determined  by 
the  circuinstauces  of  the  case,  with  the  ob- 
ligation always  upon  the  person  who  is  to 
derive  a  benefit  from  the  death  of  the  ab- 
sentee to  exclude  by  the  best  evidence,  and 
with  as  much  certainty  as  possible,  reason- 
able belief  that  he  continues  to  live."  After 
referring  to  the  fact  that  inquiry  was  not 
made  of  certain  intimate  friends  with  whom 
the  absentee  might  have  communicated,  the 
opinion  proceeded:  "All  those  persons  who, 
in  the  ordinary  course  of  events  would  likely 
receive  tidings  if  the  party  were  alive, 
whether  members  of  his  family  or  not, 
should  be  interrogated,  and  the  result  of  the 
Inquiry  should  be  given  in  evidence,  or  the 
testimony  of  the  parties  themselves  should 
be  produced  at  the  trial.  *  •  *  Any  word 
received  by  any  one  who  might  naturally  be 
expected  to  hear  at  any  time  within  the  7- 
year  period  destroys  the  presumption  of 
death,  and  unless  the  resources  of  this  field 
of  information  have  been  exhausted,  an  al- 
legation of  death  cannot  successfully  be  sus- 
tained." 

The  principles  applied  in  that  case  control 
the  present  disposition  of  the  one  before  us. 
While  Bennett  had  been  absent  from  Concor- 
dia for  a  long  period  of  time,  it  is  clear  that 
there  has  not  been  the  diligent  inquiry  for 
him  essential  to  the  presumption,  that  is,  the 
inquiry  has  not  exhausted  "all  patent  sources 
of  information,  and  of  others  which  the  cir- 
cumstances of  the  case  suggest"  He  took 
his  departure  from  Concordia  about  1890. 
leaving  a  family  consisting  of  a  wife  and 
three  children,  one  of  whom  has  since  died, 
and  also  an  aged  mother.  A  married  sister 
of  his  lives  in  Concordia,  another  married 
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sister  in  Kansas  City,  Mo.,  and  a  half-brother 
near  Frankfort,  Kan.  It  is  in  testimony  that 
be  had  a  passion  for  gambling,  one  of  the  wit- 
nesses stating  tbat  "that  was  really  what  be 
lived  for,"  and  tbat  he  gambled  whenever  "he 
had  the  money  to  gamble  with."  Before  he 
left  he  bad  become  estranged  from  his  wife, 
and,  as  one  witness  expressed  it,  "he  wanted 
to  go  away  from  the  family."  His  relations 
with  his  mother  were  friendly,  but  he  did 
not  want  to  live  in  the  same  town  with  his 
wife.  He  went  West,  and  within  six  months 
after  leaving  he  wrote  a  letter  to  bis  mother 
from  a  town  on  the  Pacific  Coast  stating 
tbat  be  was  in  good  health  and  was  just 
about  to  sail  on  a  vessel  from  tbat  port  to 
one  in  Alaska.  About  the  same  time  he  wrote 
a  similar  letter  to  his  son  William,  who  aft- 
erwards died  in  the  Pbillipines.  His  wife, 
who  died  in  1894,  never  received  a  letter 
from  him,  nor  did  he  ever  write  to  his  sur- 
viving children,  Edward  and  Nettie.  There 
was  a  rumor  tbat  he  had  been  seen  by  some 
one  in  a  town  in  the  state  of  Washington, 
who  was  not  within  speaking  distance,  and 
his  sister  wrote  a  letter  addressed  to  bun  at 
that  place  but  received  no  reply,  and,  al- 
though there  was  a  return  address  on  the 
envelope,  the  letter  was  never  returned  to 
her.  When  his  mother  died,  which  occurred 
about  a  year  after  he  left  Concordia,  notices 
of  action  to  be  taken  In  the  probate  court 
towards  a  settlement  of  her  estate  were  pub- 
lished in  the  newspapers,  and  copies  of  these 
papers  were  mailed  to  him  at  the  town  where 
rumor  said  he  had  been  seen.  The  sending 
of  the  letter  and  the  newspapers  was  the  ex- 
tent of  the  inquiry  made  to  find  Bennett  in 
his  new  home  in  the  West.  Rumors  of  his 
having  been  in  Kansas  City,  Mo.,  reached 
some  of  the  members  of  his  family,  but  they 
did  not  appear  to  have  any  foundation.  It 
does  not  appear  that  his  children,  who  are 
claiming  his  property  as  an  inheritance,  ever 
made  any  effort  to  find  their  father.  The 
testimony  of  his  brother  who  lives  in  Kansas 
was  not  produced,  nor  was  that  of  bis  sister 
who  lives  in  Kansas  City,  Mo.,  nor  of  the  broth- 
?r-in-Iaw,  a  former  partner,  who  still  resides  at 
the  latter  place.  More  than  that  It  was  not 
shown  that  any  inquiry  was  made  at  the 
place  from  which  the  letters  to  his  mother 
and  son  were  written.  His  letter  to  his 
mother  gave  the  name  of  the  place  on  the 
coast,  but  which  the  witnesses  could  not  re- 
member, and  that  furnished  a  clue  from 
which  those  interested  might  have  learned 
something  of  him,  the  name  of  the  ship  upon 
which  he  sailed,  as  well  as  his  destination 
and  subsequent  domicile  in  Alaska.  It  does 
not  appear  that  any  inquiry  was  made  in 
Alaska,  nor  any  effort  to  learn  from  sailing 
lists,  public  records,  or  other  sources  of  in- 
formation what  had  become  of  the  absentee. 
According  to  his  own  statement,  his  depart- 
ure from  bis  Kansas  home  was  final  and  per- 
manent. It  was  a  case  of  a  change  of  domi- 
cile, and  therefore  little  can  be  based  upon 


the  fact  that  he  did  not  return  to  Concordia. 
Since  the  removal  was  permanent  and  with- 
out an  Intention  to  return,  a  more  extended 
Inquiry  should  be  made.  It  should  extend  to 
the  new  home.  It  Is  absence  from  his  last 
known  domicile  that  gives  rise  to  the  presump- 
tion. It  was  said  of  the  absentee  In  the  Ger- 
dom  case  that  "there  was  nothing  to  indi- 
cate that  a  purpose  to  return  was  bound  up 
with  his  going."  Here  there  was  an  avowed 
purpose  to  stay  away  from  Concordia,  and 
in  the  letters  received  from  him  there  was 
no  hint  of  an  intention  to  return.  It  is  quite 
unlike  a  case  where  there  is  a  sudden  dis- 
appearance of  one  of  good  habits,  who  is 
successful  in  business  and  respected  by  his 
neighbors,  having  a  good  home  and  pleasant 
relations.  There  were  no  attachments  to 
draw  Bennett  back  to  Concordia,  no  business 
interests,  and  the  only  property  left  was  in- 
cumbered and  unprofitable.  There  is  no  proof 
of  illness,  disease,  dangerous  occupation,  or 
disposition  to  suicide,  nor  yet  that  he  had 
been  exposed  to  any  specific  perils  likely  to 
have  ended  his  life,  to  support  the  presump- 
tion. On  the  other  hand,  it  does  appear  that 
he  was  a  healthy,  vigorous  man,  in  middle 
age,  as  there  was  testimony  that  he  was  from 
55  to  59  years  of  age  at  the  time  of  the  trial, 
and  besides  there  is  an  absence  of  any  spe- 
cial circumstances  inconsistent  with  the  con- 
tinuation of  life.  The  patent  defect  in  the 
testimony,  however,  is  the  lack  of  diligent 
inquiry.  To  establish  a  death  and  right  of 
inheritance,  plaintiffs  rely  only  upon  the  pre- 
sumption arising  from  absence.  The  infer- 
ence of  death  to  be  derived  from  unexplain- 
ed absence  is,  at  most,  only  a  presumption,  and 
it  cannot  arise,  unless  the  absence  remains 
unexplained  after  diligent  inquiry  is  made 
of  the  persons  and  at  the  places  where  tid- 
ings of  bim,  if  living,  would  most  probably 
be  had.  Modern  Woodmen  v.  Gerdom,  supra ; 
Iberia  Cypress  Co.  v.  Thorgeson,  116  La.  218, 
40  South.  682;  Barr  v.  Chapman.  30  Wkly. 
Law  Bui.  265 ;  Burnett  v.  Costello,  15  S.  D. 
89,  87  N.  W.  575;  Hltz  v.  Ahlgren,  170  111. 
60,  48  N.  E.  1008 ;  Francis  v.  Francis,  180  Pa. 
644,  37  Atl.  120,  57  Am.  St.  Rep.  668;  Posey 
v.  Hanson,  10  App.  D.  C.  496;  Latham  v. 
Tombs.  32  Tex.  Civ.  App.  270,  73  S.  W.  1060 ; 
2  Greenl.  Ev.  (Lewis'  Ed.)  §  278 ;  13  Cyc.  301. 
Diligent  inquiry,  as  held  in  the  Gerdom  Case, 
required  the  interrogation  of  the  members  of 
Bennett's  family  with  whom  he  might  have 
communicated ;  but  It  appears  that  there  was  a 
failure  to  produce  the  testimony  of  a  sister 
and  a  brother  which  was  accessible,  and 
could  easily  have  been  obtained.  The  rule  of 
that  case  also  required  that  reasonable  in- 
quiry should  have  been  made  at  the  place 
on  the  Pacific  Const  where  Bennett  was  when 
the  letter  to  his  mother  was  written,  and  al- 
so at  his  last  domicile  or  places  of  resort  in 
Alaska,  which  might  have  been  ascertained 
by  inquiry.  Until  diligent  inquiry  is  made, 
and  the  sources  from  which  information  Is 
likely  to  be  obtained  have  been  exhausted, 
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the  presumption  of  death  does  not  arise  and 
hence  there  was  error  in  overruling  the  de- 
murrer to  plaintiff's  evidence. 

The  Judgment  will  therefore  be  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings. 


(77  Kan.  806) 

MINOR  v.  FIKB. 
(Supreme  Court  of  Kansas.  July  5,  1907. 
Rehearing  Denied  Jan.  16,  1908.) 

1.  Compromise  and  Settlement— Dischabge 
of  Liability. 

A  compromise  and  settlement  of  a  bona  fide 
dispute,  though  the  amount  agreed  to  be  paid 
may  be  much  less  than  is  actually  due,  if  sup- 
ported by  a  consideration  and  fairly  made,  bars 
a  recovery  on  a  claim  included  in  the  settlement. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Compromise  and  Settlement,  8§  54-65.] 

2.  Same— Evidence. 

In  an  action  by  the  former  owner  of  land 
sold  by  a  broker  for  a  higher  price  than  he  had 
reported  to  recover  part  of  the  excess,  evidence 
held  to  support  a  finding  that  the  parties  had 
compromised  and  settled  their  dispute  prior  to 
the  trial. 

TEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Compromise  and  Settlement,  8  94.] 

Smith,  J.,  dissenting. 

Error  from  District  Court,  Thomas  Coun- 
ty; Charles  W.  Smith,  Judge. 

Action  by  P.  C.  Minor  against  J.  N.  Fike. 
Judgment  for  defendant,  and  plaintiff  brings 
error.  Affirmed. 

H.  J.  Harwl  and  Garver  &  Larimer,  for 
plaintiff  in  error.  Asa  M.  Smith  and  Chas. 
Hayden,  for  defendant  in  error. 

PER  CURIAM.  Action  by  Minor  to  re- 
cover from  Fike  part  of  the  price  of  a  tract 
of  land,  the  sale  of  which  had  been  negotiat- 
ed by  Fike.  Minor  had  previously  purchased 
the  land  through  Fike,  and  before  the  trans- 
fer was  consummated  it  was  again  sold 
through  Fike  to  another.  It  was  alleged 
that  Fike  agreed  to  sell  it  on  commission; 
that  later  he  reported  the  sale  at  $4,000, 
when  In  fact  he  had  received  $5,900,  and 
therefore  Minor  asked  for  the  balance,  $1,- 
300.  Fike  denied  that  he  was  to  sell  the 
land  on  commission,  but  claimed  that  it  was 
to  be  a  sale  at  a  net  price,  satisfactory  to 
Minor.  Minor  agreed  to  and  did  sell  the 
land  at  $4,600,  and  before  the  transaction 
was  closed  he  learned  that  Fike  had  re- 
ceived more  than  that  sum  for  the  land.  In 
a  dispute  which  arose  between  them  Minor 
Insisted  that  as  Fike  had  gotten  more  than 
$4,600  for  the  tract  he  should  not  only  for- 
give the  commission,  the  compensation  for 
selling  the  land,  but  should  pay  him  part 
of  the  excess  which  had  been  received.  Aft- 
er considerable  bantering  a  compromise  was 
made  by  which  Fike  agreed  to  pay  and  Minor 
to  accept  $30  as  a  final  settlement  of  the 
transaction.  Fike  issued  his  check  for  that 
amount  and  gave  It  to  Minor,  and  on  the 
back  of  the  check  there  was  written  a  re- 
ceipt or  statement  that  the  check  was  giv- 


en as  payment  and  settlement  in  full  on  tfcft 
land  transaction.  Upon  testimony,  some  of 
which  was  conflicting,  the  trial  court  found 
that  Minor,  knowing  and  insisting  that  Fike 
had  received  much  more  than  $4,600  for  the 
land,  settled  with  him,  and  that  this  set- 
tlement was  binding  upon  both  parties. 

Granting  that  there  was  misrepresentation 
as  to  the  price  received  for  the  land  when 
the  sale  was  reported,  it  must  be  held  under 
the  testimony  and  findings  of  the  court  that 
there  was  no  fraud  in  the  compromise  and 
settlement  subsequently  made.  There  was 
knowledge  that  Fike  had  received  consider- 
able more  than  Was  paid  to  Minor,  a  dis- 
pute as  to  what  portion  of  the  excess  should 
be  paid  to  Minor,  and  a  settlement  without 
fraud  as  to  the  amount.  A  compromise  and 
settlement  of  a  bona  fide  dispute,  although 
the  amount  agreed  to  be  paid  may  be  much 
less  than  Is  actually  due,  is  supported  by  ft 
consideration,  and  if  fairly  made  bars  a  re- 
covery on  the  claim  included  in  the  set- 
tlement. The  settlement  in  this  case,  rest- 
ing as  it  does  on  sufficient  testimony,  makes 
the  findings  of  the  trial  court  conclusive 
on  this  review. 

Judgment  affirmed. 

JOHNSTON,  C.  J.,  and  GREENE,  BUROH, 
MASON,  PORTER,  and  GRAVES,  JJ.,  con- 
curring. 

SMITH,  J.  (dissenting).  The  per  curiam 
decision  announces.  In  effect,  that  all  the  jus- 
tices of  this  court  are  of  one  mind  regarding 
the  same,  and  that  the  case  is  so  clear  as 
to  render  discussion  thereof  unnecessary.  6 
Words  &  Phrases,  5285,  and  authorities  there 
cited.  However,  I  feel  compelled  to  dissent 
from  the  decision. 

The  uncontroverted  evidence,  to  which 
there  is  no  adverse  finding,  shows  that  the 
agent  procured  the  conveyance  of  the  land 
from  his  principal  to  the  real  purchaser 
through  a  sham  purchaser,  who  paid  no  con- 
sideration therefor;  that  he  falsely  reported 
to  his  principal  the  amount  received  for  the 
land,  and  concealed  the  true  amount  up  to 
and  including  the  time  of  settlement  He 
even  demanded  a  commission  on  the  false 
amount  ($4,600)  reported  which  negatives  his 
claim  of  a  contract  that  he  was  to  have  all 
he  could  secure  in  excess  of  $4,600.  The 
concealment  of  the  amount  received  at  the 
time  of  settlement  was  of  itself  a  fraud  and 
vitiates  the  settlement  I  have  misread  the 
law  of  agency,  if  an  agent,  knowing  all  the 
facts  involved  in  a  matter,  and  knowing  his 
principal's  ignorance  thereof,  can  speculate 
upon  his  principal's  ignorance,  and  upon  his 
own  dereliction  of  his  duty  to  inform  his 
principal,  and  thus  obtain  great  advantage 
to  himself  through  a  compromise  settlement 
The  whole  effect  of  the  evidence  is  that  the 
principal  did  not  know,  but  only  suspected 
or  believed  that  the  agent  had  received  more 
than  $4,600  for  the  land,  although  the  evi- 
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dence  show*  that  in  the  conrereetion  leading 
up  to  the  settlement  he  told  the  agent  he 
knew  he  (the  agent)  had  receired  more.  The 
whole  transaction  is  tainted  with  circum- 
vention, misrepresentation,  and  concealment 
In  a  fiduciary  relation  in  which  the  law  Im- 
poses upon  the  agent  the  duty  of  reporting  to 
his  principal  the  fall  facts,  the  strictest  in- 
tegrity, and  open-handed  dealing. 

The  finding  of  the  court  that  the  principal 
settled  with  knowledge  that  his  agent  receir- 
ed considerably  more  than  the  amount  re- 
ported is  unsupported  by  any  evidence  that 
the  principal  knew  of  any  specific  sum  re- 
ceived in  excess  of  the  $4,600  reported.  The 
testimony  of  the  agent  as  to  the  conversa- 
tion between  him  and  his  principal  at  the 
time  of  the  settlement  shows  of  itself  that 
they  were  haggling  over  a  small  difference. 
There  is  nothing  in  the  evidence  to  indicate 
that  the  principal  even  suspected  the  sum 
was  $1300  or  a  sum  In  any  way  approxi- 
mating thereto.  Thus  the  agent's  fraud  pro- 
cured the  settlement,  and  he  should  not  be 
rewarded  therefor. 


(77  Kan.  838) 

ROBINS  MINING  CO.  v.  MURDOCK. 

(Supreme  Court  of  Kansas.  Dec.  7.  1907. 
Rehearing  Denied  Jan.  16,  1908.) 

1.  Appeal  —  Record  —  Presentation  of 
Grounds  for  Review. 

Where  a  case  has  been  reTersed  and  sent 
back  for  a  new  trial,  proceeding  ■  in  the  first 
trial  are  not  properly  made  part  of  the  record 
on  second  appeal. 

rEd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  2327-2330.] 

2.  Account,  Action  on— Open  Account— Ev- 
idence. 

Evidence,  in  an  action  on  account,  held  to 
support  judgment  for  plaintiff. 

Error  from  District  Court,  Cherokee  Coun- 
ty;  W.  B.  Glasse,  Judge. 

Action  by  J.  C.  Murdock  against  the  Rob- 
Ins  Mining  Company.  From  a  judgment  for 
plaintiff,  defendant  brings  error.  Affirmed. 

Chesney  ft  Sanders,  W.  R.  Cowley,  and 
Clay  H.  Alexander,  for  plaintiff  in  error.  S. 
C  West co tt,  Tracewell  ft  Moore,  H.  C.  Finch, 
and  B.  E.  Sapp,  for  defendant  in  error. 

PER  CURIAM.  Action  on  account  for  min- 
ers' supplies  and  merchandise  sold.  There 
was  a  trial  to  the  court,  and  judgment  for 
plaintiff.   Defendant  brings  error. 

A  former  judgment  In  the  same  case  was 
reversed  for  error  in  admitting  evidence  of 
certain  statements  made  by  the  president  of 
the  mining  company.  Robins  v.  Murdock,  69 
Kan.  506,  77  Pac.  596.  For  some  reason  not 
apparent  there  has  been  inserted  in  the  rec- 
ord the  entire  proceedings  of  the  former  trial. 
The  trial  judge  at  the  settlement  of  the  case- 
made  ordered  this  stricken,  and  lines  were 
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drawn  through  the  pages  referring  to  the  first 
trial.  Plaintiff  In  error's  brief,  however,  con- 
tains hundreds  of  references  to  what  is  term- 
ed the  "first  record,"  which  it  is  insisted  is 
before  us  for  examination.  The  cause  was 
remanded  for  another  trial.  The  second  trial 
had  nothing  to  do  with  the  first,  and  the  rec- 
ord of  that  trial  has  no  place  in  these  pro- 
ceedings and  cannot  be  considered.  There 
are  22  assignments  of  error.  Most  of  these 
are  abandoned  in  the  brief,  and  we  are  oblig- 
ed to  Ignore  others.  For  Instance,  an  extend- 
ed argument  Is  made,  with  numerous  cita- 
tions of  authorities,  in  support  of  a  claim 
that  it  was  error  to  overrule  a  demurrer  to 
the  petition,  while  the  record  Itself  makes  no 
reference  to  any  demurrer  having  been  filed 
or  passed  on.  Again,  it  Is  argued  that  the 
court  committed  error  in  overruling  the  de- 
murrer to  plaintiff's  evidence.  As  there  was 
no  demurrer  to  the  evidence  filed  or  present- 
ed, this  is  easily  disposed  of. 

It  is  argued  at  great  length  in  the  brief 
that  the  trial  court  refused  to  follow  the  law 
of  the  case  as  declared  in  the  former  opinion 
in  this  court  There  is  no  ground  for  this 
contention.  The  only  rule  of  law  announced 
in  the  former  opinion  which  controls  this 
case  is  that  certain  admissions  by  the  presi- 
dent of  the  mining  company  not  being  shown 
to  have  been  made  by  blm  while  engaged  In 
the  business  of  the  corporation  were  not  ad- 
missible as  evidence  to  bind  the  corporation. 
Upon  the  second  trial  no  such  testimony 
was  offered. 

The  principal,  and  indeed  the  only,  con- 
tention deserving  consideration,  is  the  claim 
that  the  judgment  Is  not  supported  by  the 
evidence.  The  petition  contained  several  caus- 
es of  action.  Some  of  these  were  on  account 
for  supplies  sold  direct  to  the  Robins  Min- 
ing Company.  The  others  were  for  supplies 
sold  to  Robins  ft  Co.  The  latter,  it  seems, 
was  a  partnership,  which  for  several  months 
conducted  mining  operations  on  the  mining 
property  under  a  lease.  A  transfer  of  all 
the  rights  under  the  lease  and  of  all  the 
property  was  made  to  plaintiff  in  error.  The 
transfer  was  in  writing,  and  for  the  nom- 
inal consideration  of  $100.  At  the  same  time 
the  partnership  bank  account  amounting  to 
$153  was  transferred  to  the  new  company, 
and  the  latter  continued  the  operation  of  the 
mine  without  any  apparent  change  of  owner- 
ship. Supplies  were  ordered  and  furnished 
in  the  same  way  as  before  the  transfer,  and 
cash  payments  on  account  were  made  from 
time  to  time  by  the  new  company.  In  several 
instances  the  new  company  paid  on  account 
more  than  the  purchases  it  had  made  amount- 
ed to.  The  company  also  assumed  other  in- 
debtedness of  the  partners  due  to  the  bank. 
These  and  other  circumstances  in  evidence 
were,  in  our  opinion,  sufficient  to  support  the 
judgment 

Judgment  affirmed. 
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Br  parte  GRATE. 
(Supreme  Court  of  Montana.    Dec  28,  1907.) 

1-  Criminal  Law  —  Appeal— Records— Mat- 
ter to  be  Shown. 

A  transcript  of  the  docket  of  a  justice  of 

the  peace  on  a  summary  prosecution  properly 

forms  part  of  the  record  on  appeal. 
[Ed.  Note— For  cases  in  point,  see  Cent.  Dig. 

vol.  14,  Criminal  Law,  §  579.] 

2.  Same— Transfer  of  Cause— Detects— Ob- 
jections— Waives. 

Where,  after  a  change  of  venue  in  a  crim- 
inal prosecution  from  a  police  court  to  a  jus- 
tice of  the  peace,  defendant  appears  and  ex- 
pressly waives  all  informalities  and  irregulari- 
ties and  submits  without  objection  to  trial  be- 
fore the  justice,  be  cannot  thereafter  object 
that  the  justice  of  the  peace  had  no  jurisdiction 
because  of  irregularities  in  the  transfer,  if  the 
justice  has  jurisdiction  of  the  subject-matter  of 
the  offense. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §  216.] 

8.  Same — Appeal — Jurisdiction. 

Under  Pen.  Code,  9  2717,  providing  that 
appeals  from  justices  of  the  peace  must  be 
tried  anew  in  the  district  court  the  district 
court  does  not  sit  as  a  court  of  review,  but  must 
try  the  case  de  novo,  and  where  the  action  was 
properly  instituted  in  the  first  place,  it  is  im- 
material that  the  justice  of  the  peace  lost  juris- 
diction by  conducting  the  trial  in  part  on  a 
holiday,  or  by  not  pronouncing  judgment  with- 
in the  time  allowed  by  statute,  unless  objection 
was  made  at  the  trial. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
Tol.  14,  Criminal  Law,  §§  571,  584.] 

»'  Application  by  L.  Vernon  Grays  for  writ  of 
habeas  corpus.   Writ  denied. 

O.  A.  Spaulding  and  E.  A.  Carleton,  for 
petitioner.  Albert  J.  Galen,  Atty.  Gen.,  and 
B.  M.  Hall,  Asst  Atty.  Gen.,  for  tha  State. 

BRANTLY,  O.  J.  Habeas  corpus.  The 
petition  filed  herein  alleges,  substantially, 
that  on  May  10,  1907,  the  complainant  was 
by  complaint  under  oath,  filed  in  the  police 
court  of  the  city  of  Helena,  charged  with  a 
violation  of  section  457,  of  the  Penal  Code; 
that,  having  been  brought  before  the  police 
judge  under  arrest  and  duly  arraigned,  he 
entered  his  plea  of  not  guilty,  and  was  ad- 
mitted to  bail;  that  the  cause  was  not  set 
down  for  trial,  but  that  on  May  20th  the 
court,  of  its  own  motion  and  without  any 
showing  by  affidavit  or  otherwise,  transfer- 
red it  to  the  court  of  S.  W.  Langhorne,  a  Jus- 
tice of  the  peace  of  Helena  township,  and 
forthwith  transmitted  the  original  papers  in 
the  cause  to  said  justice;  that  the  Justice 
thereupon  entered  the  cause  upon  bis  docket 
and  fixed  May  29th,  at  2  o'clock  p.  m.,  as  the 
date  of  trial ;  that  on  the  date  fixed  the  trial 
was  begun,  but,  not  being  concluded,  was  ad- 
journed to  May  30th,  at  10  o'clock  a.  m.,  the 
same  being  a  legal  holiday;  that  the  hear- 
ing of  the  evidence  was  concluded  on  that 
day,  and  the  cause  taken  under  advisement 
until  June  1st,  at  10  a.  m. ;  that  on  the  latter 
date  the  justice  rendered  bis  decision  finding 
the  defendant  guilty  and  appointing  June  3d, 
at  10  o'clock  a.  m.,  as  the  time  for  pronoun- 


cing Judgment;  that  at  the  appointed  hour 
the  complainant  appeared  and  was  sentenced 
to  pay  a  fine  of  $100,  and  was  committed  to 
the  county  jail  until  the  same  should  be  sat- 
isfied ;  that  Judgment  was  thereupon  entered 
by  the  Justice  upon  his  docket ;  that  an  ap- 
peal was  on  the  same  day  taken  to  the  dis- 
trict court;  and  that  thereafter,  on  Novem- 
ber 28,  1907,  the  complainant  was  by  a  Jury 
again  found  guilty,  and  by  the  Judgment  of 
the  court  sentenced  to  a  term  of  four  months 
in  the  county  Jail,  where  he  is  now  detained. 
It  is  aHeged  that  this  detention  is  illegal  for 
the  following  reasons:  (1)  That  the  police 
Judge  had  no  power  upon  his  own  motion  to 
transfer  the  cause  to  the  justice's  court,  and 
for  this  reason  the  justice  was  without  juris- 
diction to  try  it ;  (2)  that.  If  the  Justice  did 
have  jurisdiction  to  try  it,  he  lost  Jurisdic- 
tion during  the  course  of  the  trial  by  pro- 
ceeding with  it  on  May  30th,  a  legal  holiday, 
and  by  not  entering  judgment  at  the  close 
of  the  trial;  and  (3)  that  by  reason  of  the 
lack  of  jurisdiction  by  the  justice's  court 
the  district  court  had  no  power  to  try  the 
cause  and  Impose  sentence.  Upon  the  filing 
of  the  petition  this  court  Issued  the  writ  to 
the  sheriff,  and  also  a  writ  of  certiorari  to 
the  clerk  of  the  district  court,  requiring  him 
to  certify  up  a  copy  of  the  docket  of  the  Jus- 
tice who  tried  the  cause.  Upon  the  production 
of  the  prisoner  the  Attorney  General  inter- 
posed a  motion  to  quash  the  writ,  contending 
that,  since  upon  the  face  of  the  proceedings 
it  appeared  that  the  justice  had  jurisdiction 
of  the  offense,  and  the  complainant  volunta- 
rily submitted  to  a  trial,  thereafter  taking  an 
appeal  to  the  district  court,  he  could  not  ques- 
tion the  Jurisdiction  of  the  latter  to  try  the 
cause  and  enter  judgment.  Upon  the  ques- 
tions thus  raised  the  cause  was  submitted  for 
decision. 

1.  It  is  conceded  by  counsel  for  complain- 
ant and  the  Attorney  General  that  a  police 
judge  is  authorized  by  statute  to  grant  a 
change  of  the  place  of  trial  in  a  criminal 
cause,  upon  a  motion  supported  by  a  proper 
showing,  either  of  bias  or  prejudice  of  such 
Judge,  or  prejudice  in  the  citizens  of  the 
township,  by  reason  of  which  in  either  case 
the  defendant  cannot  have  a  fair  and  impar- 
tial trial.  Pen.  Code,  §  2685.  We  are  inclin- 
ed to  the  opinion  that  the  concession  is  prop- 
erly made,  though  the  question  does  not  arise 
here,  for  the  reason  that  the  jurisdiction  of 
police  judges  extends  to  all  misdemeanors 
enumerated  in  the  statute  defining  the  juris- 
diction of  these  officers  (Pol.  Code,  |  4911, 
amended  by  Sess.  Laws  1903,  p.  27,  c.  16), 
including  the  offense  defined  in  section  457, 
supra,  and  is  concurrent  with  that  of  Justices 
of  the  peace.  The  statute  (Pen.  Code,  8  2682) 
requires  the  Justice  or  police  Judge  to  enter 
upon  his  docket  all  proceedings  in  the  cause, 
and,  upon  a  change  of  the  place  of  trial,  to 
transmit  with  the  files  a  certified  copy  of  his 
minutes.  For  some  unexplained  reason  the 
police  judge  failed  to  observe  this  require- 
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ment  There  Is  no  provision  in  the  Penal 
Code  indicating  what  record  shall  be  trans* 
mitted  to  the  district  court  when  an  appeal  Is 
taken.  Bat  we  mast  presume  that  the  orig- 
inal files,  together  with  a  copy  of  the  docket 
minutes,  constitute  the  record.  This  is  the 
requirement  in  civil  cases,  the  trial  being  de 
novo  upon  the  papers  filed  in  the  justice's 
court,  unless  the  court  for  good  cause  permit 
others  to  be  filed.  Code  Cir.  Proc.  8  1761. 
Since  In  criminal  cases  the  trial  is  also  de 
novo  (Pen.  Code,  f  2717),  in  the  absence  of 
specific  provision  on  the  subject,  we  must  con- 
dude  that  the  same  method  of  procedure 
must  be  followed  in  criminal  cases.  At  any 
rate,  in  the  absence  of  specific  provision  on 
the  subject,  this  course  would  seem  most  ap- 
propriate, and  it  would  seem  to  be  necessary, 
for  the  reason  that  the  plea  is  oral,  and  an 
appeal  may  be  taken  by  oral  notice  at  the 
time  of  the  rendition  of  the  verdict  or  judg- 
ment Pen.  Code,  f  2713.  A  copy  of  the 
docket  is  necessary  to  show  the  nature  of 
the  plea  that  a  judgment  has  been  entered 
and  that  the  appeal  has  been  properly  taken. 
Furthermore,  on  appeal  in  civil  cases  each 
party  has  the  benefit  of  all  legal  objections 
taken  in  the  justice's  or  police  court,  and 
since  no  bill  of  exceptions  is  provided  for, 
the  docket  furnishes  the  only  means  by  which 
some,  at  least  of  the  objections  may  be  made 
to  appear.  These  remarks  dispose  of  the 
incidental  question,  made  by  the  attorney 
general,  whether  the  transcript  of  the  docket 
properly  forms  part  of  the  record  on  appeal. 

The  absence  of  the  copy  of  the  docket  of 
the  police  judge  does  not  however,  affect  the 
merits  of  this  application.  The  justice's  dock- 
et recites  that,  when  the  defendant  accom- 
panied by  his  counsel,  appeared  before  him  on 
May  20th,  he  set  the  cause  for  trial  on  May 
29th,  "all  Informalities  and  irregularities  be- 
ing waived  by  counsel  for  defendant"  It  is 
not  a  material  Inquiry,  therefore,  whether  the 
change  of  the  place  of  trial  was  ordered  by 
the  police  judge  of  his  own  motion,  or  wheth- 
er it  was  made  upon  the  application  of  the 
defendant.  Since  it  Is  conceded  that  he  had 
jurisdiction  of  the  offense  under  the  statute 
that  a  complaint  was  filed  giving  him  juris- 
diction of  the  particular  cause,  and  that  the 
defendant  had  been  properly  arrested  and 
brought  before  him,  he  could  upon  proper  ap- 
plication order  a  change  of  the  place  of  trial. 
The  justice  had  jurisdiction  of  the  offense. 
The  irregularity  of  the  procedure  by  which 
the  cause  was  brought  into  his  court  was  ex- 
pressly waived  by  the  defendant  He  sub- 
mitted to  a  trial  upon  a  complaint  charging 
him  with  the  particular  offense.  He  cannot 
now  be  heard  to  say  that  the  justice  did  not 
have  jurisdiction  of  the  cause  or  of  his  per- 
son. He  was  entitled  to  make  his  objection  at 
the  time.  Having  failed  to  do  so,  or,  rather, 
having  expressly  waived  the  irregularities, 
the  court  had  jurisdiction  to  proceed.  In 
Woldenberg  v.  Haines,  35  Or.  246,  57  Pac.  627, 
there  was  an  application  to  the  justice  by  the 


defendant  for  a  change  of  venue  after  an-- 
swer.  The  affidavit  for  the  change  was  not 
sufficient  The  parties,  however,  thereafter 
appeared  before  the  justice  to  whose  court  the 
change  had  been  made,  and  stipulated  for  a 
continuance.  The  defendant  had  judgment  on 
his  counterclaim.  Thereupon,  upon  applica- 
tion of  the  plaintiff,  the  judgment  was  annul- 
led by  the  circuit  court,  on  the  ground  that 
the  justice  trying  the  case  had  not  Jurisdic- 
tion. On  appeal  the  Supreme  Court  held  that 
the  appearance  of  the  parties  and  their  sub- 
mission of  the  case  waived  the  irregularity 
and  the  jurisdiction  was  complete.  The  court 
said:  "Justices'  courts  having  jurisdiction  of 
actions  for  the  recovery  of  money,  when  the 
amount  involved  does  not  exceed  $250  (Hill's 
Ann.  Laws  1892,  f  908),  the  transcript  sent  to 
the  justice's  court  of  Harney  district  gave  It 
jurisdiction  of  the  subject-matter,  and  the 
general  appearance  of  the  plaintiff,  and  his 
participation  in  the  trial  of  the  action,  gave 
it  jurisdiction  of  his  person,  and  authorized 
it  to  bear  and  determine  the  Issues."  The 
same  conclusion  was  reached  in  Magmer  v. 
Renk,  65  Wis.  364,  27  N.  W.  26,  wherein  the 
affidavit  for  a  change  of  venue  was  wholly 
Insufficient ;  but  after  the  change  was  directed, 
the  parties  proceeded  with  the  trial  without 
objection.  Smith  v.  Judge,  46  Mich.  338,  9 
N.  W.  440,  was  a  case  in  which  the  justice  be- 
fore whom  It  was  brought  directed  a  change 
of  venue  because,  being  ill,  he  was  not  able 
to  proceed  with  the  trial.  The  parties  ap- 
peared before  the  justice  to  whose  court  it 
was  transferred  and  proceeded  with  the  trial 
without  objection.  On  application  for  man- 
damus to  set  aside  the  proceedings  had  under 
the  Judgment  on  the  ground  that  It  was  void 
because  the  justice  had  no  power  to  order  the 
change,  it  was  held  that  the  parties  had  waiv- 
ed the  irregularity  of  the  transfer,  and  that 
the  judgment  was  valid.  In  Moore  v.  Rail- 
road Co.,  51  Mo.  App.  504,  the  court  granted 
a  change  of  venue  over  the  objection  of  one 
of  the  parties.  Nevertheless  the  party  ob- 
jecting appeared  In  the  court  to  which  the 
case  was  sent,  and  went  to  trial  without  ob- 
jection. It  was  held  that  the  objection  to  the 
jurisdiction,  after  verdict  came  too  late.  All 
of  these  cases  proceeded  upon  the  theory  that 
since  jurisdiction  of  the  subject-matter  was 
conferred  by  law,  errors  and  irregularities 
in  acquiring  jurisdiction  of  the  particular 
case,  and  of  the  person,  could  be  waived  by 
the  parties,  and  the  validity  of  the  result- 
ing judgment  could  not  be  assailed  by  rea- 
son of  them.  With  this  view  we  agree.  It 
in  nowise  conflicts  with  the  conclusion,  sever- 
al times  announced  by  this  court,  that  juris- 
diction of  justices'  and  police  courts  must  ap- 
pear affirmatively,  and  is  not  aided  by  the 
presumption  attaching  to  the  Judgments  of 
courts  of  general  jurisdiction.  State  v.  Lau- 
rendeau,  21  Mont  216,  53  Pac.  536;  Duane 
v.  Molinak,  31  Mont  845,  78  Pac.  588;  Op- 
penhelmer  v.  Regan,  82  Mont  115,  79  Pac.  695. 
Here  jurisdiction  of  the  offense  is  not  contfiQs 


Digitized  by  Google 


288 


88  PACIFIC  REPORTER, 


(Mont. 


verted.  That  a  complaint  was  filed  as  the 
■tat ute  requires  (Pen.  Code,  I  2680)  charging 
an  offense  Is  admitted.  The  defendant  waa 
arrested  and  brought  before  the  court  and  en- 
tered his  plea.  After  the  cause  was  trans- 
ferred to  the  Justice's  court  and  was  filed 
there,  he  made  no  objection,  but  waived  all 
previous  irregularities  and  submitted  to  a 
trial.  He  must  be  held  to  be  bound  by  this  ac- 
tion. And  it  is  immaterial  to  inquire  whether 
the  transfer  was  regular.  There  is  some  con- 
flict in  the  decisions  on  this  point,  but  with 
perhaps  some  exceptions,  which  it  is  not  nec- 
essary to  notice  here,  the  better  rule  is  that, 
if  a  court  has  jurisdiction  of  the  subject-mat- 
ter of  the  action,  a  general  appearance  of  the 
defendant  to  the  merits,  without  objection,  is 
a  waiver  of  all  personal  privilege  in  respect  of 
the  particular  court  In  which  the  action  Is 
brought  St.  Louis  &  San  Francisco  R.  R. 
Co.  v.  McBride,  141  D.  S.  127,  11  Sup.  Ct  982, 
35  L.  Ed.  659.  This  rule  applies  to  courts  of 
limited,  as  well  as  to  courts  of  general,  juris- 
diction. 2  Ency.  Pleading  &  Practice,  613. 
The  following  cases,  all  of  which  are  cited  in 
Woldenberg  v.  Haines,  supra,  either  directly 
or  by  analogy  support  this  view:  Insurance 
Co.  v.  Johnson,  46  Ind.  315;  Christ  v.  Flan- 
nagan,  23  Colo.  140,  46  Pac.  683;  In  re  Whit- 
more,  9  Utah,  441,  35  Pac.  524;  Cherry  v.  Lil- 
ly, 113  N.  C.  26,  18  S.  E.  76;  Seley  v.  Parker 
(Tex.  Civ.  App.)  45  8.  W.  1026;  Solomon  v. 
Norton,  2  Ariz.  100,  11  Pac.  108;  Yater  v. 
State,  58  Ind.  299;  Hazard  v.  Wason,  152 
Mass.  268.  25  N.  E.  465;  Breathwit  v.  Bank, 
60  Ark.  26,  28  S.  W.  511.  See,  also,  Galves- 
ton, etc.,  Ry.  Co.  v.  Baumgarten,  31  Tex.  Civ. 
App.  253,  72  S.  W.  78;  Railway  Co.  v.  Ramsey, 
22  WalL  (U.  S.)  326,  22  L.  Ed.  823. 

2.  The  last  two  contentions  may  be  met  by 
answer  to  the  single  question,  What  was  the 
effect  of  the  appeal  to  the  district  court7 
The  statute,  as  already  pointed  out  (Pen. 
Code,  |  2717),  requires  the  district  court  upon 
appeal  to  try  the  cause  de  novo,  that  is,  just 
as  if  the  cause  had  originated  in  that  court, 
its  jurisdiction  being  dependent,  of  course, 
upon  the  jurisdiction  of  the  Justice's  court 
of  the  subject-matter  and  of  the  parties.  It 
does  not  sit  as  a  court  of  review  for  the  cor- 
rection of  errors,  but  to  give  the  defendant 
a  new  trial  upon  the  merits.  While  it  may 
dismiss  a  cause  on  the  ground  that  It  has  no 
jurisdiction  of  the  subject-matter,  Just  as  the 
justice  should  have  done,  if  the  action  was 
properly  Instituted  in  the  first  place,  the  ap- 
peal clothes  that  court  with  the  power  to  pro- 
ceed, no  matter  what  irregularities  may  have 
attended  the  trial  in  the  justice's  court  State 
v.  O'Brien,  35  Mont  432,  90  Pac.  514.  It  Is 
therefore  Immaterial  whether  the  justice  lost 
Jurisdiction  of  the  defendant  by  conducting 
the  trial  In  part  on  a  legal  holiday,  or  by 
taking  the  cause  under  advisement  from  May 
80th  until  June  1st  or  by  not  observing  the 
directions  of  the  statute  in  pronouncing  sen- 
tence. A  party  may  not  under  the  guise  of 
an  application  for  a  trial  de  novo,  Insist  thaf 


irregularities,  to  which  he  made  no  objection, 
shall  be  taken  note  of,  or  that  the  judgment 
which  is  abrogated  by  the  appeal,  be  reversed 
on  account  of  them.  The  case  of  State  ex 
reL  Collier  v.  Huston,  86  Mont  — ,  92  Pac 
476,  recently  decided,  is  not  In  point  In  that 
case  the  justice  took  the  case  on  trial  before 
him  under  advisement  for  an  indefinite  time. 
It  was  held  that  this  was  violative  of  an  ex- 
press direction  of  the  statute  requiring  him  to 
render  judgment  at  the  close  of  the  trial. 
Moreover,  the  cause  was  not  removed  to  the 
district  court  by  appeal.  If  such  had  been 
the  case,  doubtless  the  conclusion  would  have 
been  reached  that  the  appeal  was  a  waiver  of 
the  irregularity,  and  that  the  district  court 
should  have  proceeded  with  the  trial  on  the 
merits.  What  the  result  would  have  been  In 
this  case,  had  an  r.ppeal  not  been  taken.  It  is 
useless  to  Inquire. 

The  motion  of  the  Attorney  General  to 
quash  the  writ  and  dismiss  the  proceeding  is 
sustained,  and  the  complainant  is  remanded 
to  the  custody  of  the  sheriff  for  execution  of 
the  sentence. 

Dismissed. 

HOLLO  WAY  and  SMITH,  J  J,  concur  J 


DEMERS  v.  GRAHAM,  Sheriff,  et  a). 
(Supreme  Court  of  Montana.  Dec  28,  1907.) 

1.  Chattel  Mortgages— Construction— Ti- 
tle or  Mortgagor. 

A  chattel  mortgage  only  creates  a  lien,  and 
hence,  under  Civ.  Code,  f  3750,  providing  that 
a  lien  transfers  no  title,  does  not  pass  title  from 
the  mortgagor  to  the  mortgagee. 

2.  Same— Animals  and  Increase. 

Civ.  Code,  9  3815,  providing  that  a  mort- 
gage is  a  lien  upon  everything  that  would  pass 
by  a  grant  of  the  property,  does  not  apply  to 
the  natural  increase  of  domestic  animals  by 
procreation,  and  hence  a  chattel  mortgage  on 
cattle  does  not  cover  calves  in  gestation  when 
the  mortgage  was  executed. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  9,  Chattel  Mortgages,  8  204.] 

Appeal  from  District  Court  Missoula  Coun- 
ty; F.  C.  Webster,  Judge. 

Action  by  Alexander  L.  Demers  against  Da- 
vis Graham,  sheriff,  and  others.  From  a 
judgment  for  plaintiff,  M.  H.  Prideaux  ap- 
peals.  Reversed  and  remanded. 

Harry  H.  Parsons,  for  appellant  Marshall 
&  Stiff,  for  respondent 

SMITH,  J.  The  only  question  for  determi- 
nation in  this  case  is  whether  a  chattel  mort- 
gage of  certain  cows  covers  their  calves  In  ges- 
tation at  the  time  the  mortgage  was  executed, 
but  born  prior  to  foreclosure ;  there  being  no 
reference  In  the  mortgage  to  the  Increase  of 
the  cows.  The  defendant  Graham,  holds  In 
his  possession,  as  sheriff  of  Missoula  county, 
the  sum  of  $609,  the  proceeds  of  the  sale  of 
87  calves,  sold  by  him  under  a  stipulation  that 
he  should  hold  the  proceeds  until  the  final  de- 
termination of  this  action.  The  plaintiff  claims 
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the  money  by  virtue  of  the  fact  that  he  held 
a  chattel  mortgage  on  the  mothers  of  the 
calves  at  the  time  the  young  were  born.  The 
appellant.  Prldeaux,  claims  to  be  entitled  to 
the  sum  by  virtue  of  a  sale  of  the  calves  to 
him  by  Sloan,  the  mortgagor,  after  the  sher- 
iff had  seized  but  before  he  sold  the  same  un- 
der plaintiff's  mortgage.  Prldeaux  set  forth 
In  his  answer  the  respective  claims  of  the  par- 
ties, as  above  recited.  The  district  court  of 
Missoula  county  sustained  a  general  demurrer 
to  the  answer,  and,  In  default  of  further 
pleading  by  Prldeaux,  entered  a  judgment  in 
favor  of  the  plaintiff  and  against  the  defend- 
ant Graham,  as  sheriff,  for  the  sum  of  mon- 
ey In  dispute.  From  that  Judgment  Prldeaux 
has  appealed. 

The  law  is  well  settled  in  this  state  that  a 
chattel  mortgage  only  creates  a  lien  and  does 
not  pass  title  from  the  mortgagor  to  the  mort- 
gagee. Bennett  Bros.  Co.  v.  Tarn,  24  Mont. 
457-467,  62  Pac  780;  Mueller  v.  Renkes,  31 
Mont  100,  77  Pac  512.  Such  lien  transfers 
no  title.  Civ.  Code,  §  3750.  The  question  of 
the  extent  of  the  Hen  created,  in  those  Juris- 
dictions where  no  title  passes,  has  been  a 
fruitful  source  of  litigation  for  many  years. 
The  Immediate  question  that  we  are  to  decide 
has  never  been  before  this  court,  and  we  feel 
therefore  that  In  the  determination  of  the 
same  we  should  point  out  what  seem  to  us  to 
be  the  principles  involved,  and  not  merely  cite 
the  precedents  of  the  courts.  The  Supreme 
Court  of  California,  In  the  case  of  Shoobert 
v.  De  Motta,  112  Cal.  215,  44  Pac.  487,  53  Am. 
St.  Rep.  207,  took  occasion  to  examine  and 
differentiate  the  decisions  on  this  subject  In 
the  following  language :  "It  has  been  held  in 
some  states  that  the  lien  of  a  mortgage  of  do- 
mestic animals  extends  to  the  Increase  of  the 
animals  during  the  life  of  the  mortgage, 
whether  the  terms  of  the  mortgage  include 
such  Increase  or  not,  and,  following  these  de- 
cisions, such  a  rule  Is  stated  In  text-books  up- 
on chattel  mortgages.  It  will  be  found,  how- 
ever, upon  examination  of  these  cases,  that  the 
decisions  therein  are  based  upon  the  principle 
of  the  common  law,  which  was  in  force  In 
those  states,  that  by  the  mortgage  the  mort- 
gagee Is  vested  with  the  title  to  the  mortgaged 
property,  and  becomes  the  owner  thereof ;  and 
that  in  the  case  of  domestic  animals,  applying 
another  rule  of  both  the  common  and  the  civil 
law,  that  'the  brood  belongs  to  the  owner  of 
the  dam  or  mother,  partus  sequltur  ventrem' 
(2  Blackstone's  Commentaries,  300),  he  there- 
by becomes  the  owner  of  such  Increase,  and, 
being  the  owner,  his  title  in  any  action  at  law 
must  prevail.  The  earliest  application  of  this 
rule  was  in  the  case  of  a  mortgage  of  a  female 
slave  (Hughes  v.  Graves,  1  Lltt.  3117),  which 
was  decided  In  Kentucky  In  1822,  and  was  aft- 
erward followed  In  Maryland  In  1836,  In  the 
case  of  Evans  v.  Merrlken,  8  Gill.  &  J.  30, 
which  also  Involved  the  offspring  of  a  female 
slave  which  bad  been  mortgaged;  and  these 
cases  are  cited  as  the  authority  upon  which 
cases  involving  the  same  question  have  been 


decided  in  other  states,  in  some  instances  re- 
ferring also  to  the  principle  upon  which  the 
rule  rests,  and  In  others  merely  referring  to 
the  cases  as  an  authority  (Cahoon  v.  Mlers,  67 
Md.  573,  11  AtL  278;  Gundy  v.  Blteler,  6  111. 
App.  510;  Ellis  v.  Reaves,  94  Tenn.  210,  28 
S.  W.  1089).  The  rule  has  also  been  stated 
in  many  other  cases  in  which  the  question  was 
neither  Involved  nor  decided  (Kellogg  v.  Love- 
ly, 46  Mich.  131,  8  N.  W.  699,  41  Am.  Rep. 
151 ;  McCarty  v.  Blevlns,  5  Yerg.  (Tenn.)  195, 
26  Am.  Dec.  262 ;  Gans  v.  Williams,  62  Ala. 
41);  and  there  Is  still  another  line  of  deci- 
sions In  which  It  has  been  sought  to  uphold 
the  propriety  of  the  rule  by  holding  that  the 
increase  which  was  In  gestation  at  the  execu- 
tion of  the  mortgage  was  inferentially  includ- 
ed therein  as  a  part  of  the  mortgaged  proper- 
ty (Funk  v.  Paul,  64  Wis.  35,  24  N.  W.  419, 
54  Am.  Rep.  576 ;  Rogers  v.  Hyland,  69  Iowa, 
504,  29  N.  W.  429,  58  Am.  Rep.  230;  Bdmon- 
ston  v.  Wilson,  49  Mo.  App.  491).  Another 
line  of  decisions  limits  this  application  of  the 
rule  by  holding  that  the  Increase  Is  subject  to 
the  Hen  of  the  mortgage  only  for  so  long  a 
time  as  the  young  are  in  a  state  of  nurture 
from  the  mother.  Rogers  v.  Gage,  59  Mo. 
App.  107;  Darling  v.  Wilson,  60  N.  H.  59,  49 
Am.  Rep.  305 ;  Form  an  v.  Proctor,  9  B.  Mon. 
(Ky.)  124.  The  want  of  logical  sequence  in 
this  limitation  has  been  felt  by  the  courts,  and 
some  of  them  have  sought  to  place  their  deci- 
sion upon  the  fact  that,  while  the  young  were 
following  the  mother,  a  purchaser  from  the 
mortgagor  had  notice  by  that  fact  that  it  was 
her  offspring,  and  subject  to  the  mortgage,  and 
was  thus  prevented  from  claiming  to  be  a  pur- 
chaser in  good  faith.  Placing  the  decision  on 
this  ground  is,  however,  necessarily  a  repudi- 
ation of  the  principle  upon  which  all  the  above 
cases  rest,  for,  If  the  mortgagee  Is  In  fact  the 
owner  of  the  Increase,  the  question  of  good 
faith  in  a  purchase  from  the  mortgagor  is  im- 
material. Prior  to  1873  the  giving  of  a  chat- 
tel mortgage  in  this  state  vested  the  mortga- 
gee with  the  title  to  the  property  mortgaged 
(Heyland  v.  Badger,  35  Cal.  404),  and,  while 
this  rule  of  law  prevailed,  the  foregoing  deci- 
sions would  have  been  applicable.  The  Civil 
Code,  however,  went  into  effect  at  the  begin- 
ning of  that  year,  and  under  its  provisions  the 
mortgagor  is  not  by  the  execution  of  the  chat- 
tel mortgage,  divested  of  his  title  to  the  prop- 
erty, but  still  remains  Its  owner,  while  the 
mortgagee  has  only  a  Hen  thereon.  Civ.  Code, 
§  2888 ;  Bank  of  Uklah  v.  Moore,  106  Cal.  673, 
89  Pac.  1071.  Consequently  the  foregoing  de- 
cisions cannot  be  regarded  as  having  author- 
itative force,  but  the  rights  of  the  parties 
must  be  determined  upon  the  general  princi- 
ples controlling  the  relations  between  a  mort- 
gagor and  mortgagee.  In  the  absence  of  any 
express  agreement  upon  the  subject,  the  Hen 
created  by  a  mortgage  is  limited  to  the  prop- 
erty which  Is  described  in  the  mortgage,  and 
does  not  Include  other  property  of  the  same 
character  which  the  mortgagor  may  have  aft- 
erward acquired  and  placed  with  the  mortgag- 
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ed  property.  Jones  on  Chattel  Mortgages,  §| 
138,  154.  If  the  mortgagor  retains  the  posses- 
sion of  the  mortgaged  property,  he  is  at  lib- 
erty to  deal  with  and  use  it  as  Is  its  owner, 
and  whatever  Income  or  profit  may  be  deriv- 
ed from  such  use  belongs  to  him.  and  not  to 
the  mortgagee.  See  Simpson  v.  Ferguson,  112 
Cal.  180,  40  Pac.  104,  44  Pac.  484.  35  Am.  St. 
Rep.  201.  If,  in  the  case  of  sheep,  the  use  to 
which  he  puts  the  ewes  Is  for  Breeding  lambs, 
there  can  be  no  sufficient  reason  given  why  the 
lambs  that  are  dropped  by  the  ewes  should  be- 
long to  the  mortgagee,  any  more  than  the  wool 
which  is  sheared  from  their  backs.  We  are 
aware  that  the  Supreme  Court  of  Texas,  in 
First  Wat  Bank  v.  Western  Mortgage,  etc., 
Co.,  8G  Tex.  636,  26  S.  W.  488,  held  that,  al- 
though by  the  laws  of  that  state  the  mortga- 
gor of  personal  proi>erty  remains  the  owner 
thereof  after  the  execution  of  the  mortgage, 
the  foregoing  decisions  control  the  right  of  the 
mortgagee  to  the  Increase  of  domestic  ani- 
mals; bat  the  opinion  in  which  the  decision 
is  given  merely  states  the  proposition  without 
presenting  any  reasoning  in  its  support,  and 
does  uot  meet  with  our  approval.  We  are  not 
called  upon  to  determine  in  the  present  case 
whether,  if  the  lambs  in  question  had  been  in 
gestation  at  the  date  of  fhe  mortgage,  they 
would  have  been  included  as  a  part  of  the 
property  mortgaged,  but  we  hold  that.  Inas- 
much as  they  were  begotten  upon  the  ewes  aft- 
er the  mortgage  was  executed,  the  mortgagee 
has  no  lien  uixm  them,  or  right  to  their  pos- 
session." Tills  case  was  supplemented  by  the 
later  case  of  First  Nat.  Bank  v.  Erreca,  116 
Cal.  81,  47  Pac.  926,  58  Am.  St.  Rep.  133, 
wherein  the  facts  relative  to  the  time  at  which 
the  offspring  were  begotten  are  like  those  In 
the  case  at  bar.  In  that  case  the  court  said: 
"The  present  case  presents  a  question  which 
was  not  involved  or  decided  in  that  case,  i.  e., 
whether  the  lien  of  the  mortgage  includes 
lambs  in  gestation  at  its  date,  but  upon  the 
principles  of  that  case  it  must  be  held  that 
they  are  not  so  Included.  As  the  lien  of  the 
mortgage  extends  only  to  the  property  describ- 
ed therein,  and  as  the  mortgngor  remains  the 
owner  of  the  property  mortgaged,  he  has  an 
unrestricted  right  to  sell  or  dispose  of  its  fruit 
or  increase.  His  right  to  dis])ose  of  lambs  In 
gestation  or  wool  upon  the  backs  of  the  sheep 
at  the  date  of  the  mortgage  is  the  same  as 
would  be  his  right  to  dispose  of  oranges  which 
were  on  the  trees,  or  wheat  which  was  in  the 
ground  or  standing  in  the  field  when  a  mort- 
gage of  the  land  was  made."  We  think  these 
cases  correctly  state  the  rule  of  law,  and  we 
adopt  the  conclusions  reached  together  with 
the  reasons  assigned  therefor. 

Section  3893  of  the  Civil  Code  reads  as  fol- 
lows: "The  increase  of  property  pledged  Is 
pledged  with  the  property."  Counsel  for  ap- 
pellant contends  that  this  legislative  language 
ought  to  be  interpreted  as  showing  an  inten- 
tion to  lay  down  a  different  rule  as  to  pledg- 
es, from  that  pertaining  to  chattel  mortgages. 


We  are  inclined  to  think  there  Is  merit  In  the 

suggestion. 

On  the  part  of  the  respondent  our  attention 
has  been  directed  to  section  3815  of  the  Civil 
Code,  reading  as  follows:  "A  mortgage  is  a 
lien  upon  everything  that  would  pass  by  a 
grant  of  the  property."  It  is  contended  that 
the  foregoing  language,  applied  to  this  case, 
means  that  the  lien  of  the  mortgage  attach- 
ed to  the  calves  in  question.  This  section  is 
found  in  the  Code  under  the  following  arti- 
cle heading:  "Mortgages  in  General."  It  ap- 
plies, therefore,  to  both  real  estate  and  chat- 
tel mortgages.  There  is  this  analogy  between 
real  estate  and  chattel  mortgages,  that  both 
are  simply  liens.  Hull  v.  Diehl,  21  Mont  71. 
52  Pac.  782.  A  mortgage  does  not  entitle  the 
mortgagee  to  the  possession  of  the  property, 
unless  authorized  by  the  express  terms  of  the 
mortgage.  Civ.  Code,  §  3816.  While  In  pos- 
session of  mortgaged  real  property  the  mort- 
gagor may  collect  and  appropriate  to  his  own 
use  the  rents  and  profits  thereof.  20  Am.  & 
Eng.  Ency.  Law  (2d  Ed.)  p.  979.  and  cases  cit- 
ed. Growing  crops  may  be  the  subject  of 
chattel  mortgage,  even  though  the  owner  of 
the  same  also  owns  the  land  upon  which  they 
are  growing.  And  this  rule  prevails  even  iu 
those  jurisdictions  where  growing  crops  are 
part  of  the  realty.  8  Am.  &  Eng.  Ency.  Law 
(2d  Ed.)  311 :  Civ.  Code,  §  3876.  Now  It  will 
not  be  contended  that  a  grant  of  the  land 
would  not  pass  title  to  a  growing  crop.  So, 
too.  the  sale  of  a  cow  would  undoubtedly  car- 
ry with  it  her  unborn  calf ;  but  we  cannot  as- 
sent to  the  conclusion  that  because  thereof,  a 
chattel  mortgage  describing  the  cow  only 
would  also  create  a  lien  upon  her  offspring. 

The  statute  referred  to  by  the  learned  coun- 
sel Is  comprehensive,  and  the  construction  to 
be  placed  upon  it  should  be  reached  only  aft- 
er full  consideration  in  any  particular  case  In 
which  it  may  be  invoked.  We  do  not  think 
it  wise  or  necessary  in  this  case  to  construe 
it  further  than  to  hold  that  it  does  not  apply 
to  the  natural  Increase  of  domestic  animals 
by  procreation.  We  think.  If  the  Legislature 
had  intended  that  the  lien  of  a  chattel  mort- 
gage describing  particular  animals  should  at- 
tach to  their  young  thereafter  to  be  born,  It 
would  have  said  so  plainly,  as  it  did  in  the 
case  of  a  pledge.  In  the  absence  of  such  a 
declaration  it  seems  reasonable  to  hold  that 
because  the  mortgage  is  simply  a  Hen  passing 
no  title  the  mortgagor  in  possession  has  the 
right  to  deal  with  the  property  as  his  own. 
and  in  the  case  of  domestic  animals  may  dis- 
pose of  the  young  not  mentioned  in  the  mort- 
gage as  he  sees  fit.  This  construction  leaves 
to  the  mortgagee  the  security  described  in  the 
mortgage,  and  does  away  with  the  confusion 
that  experience  has  taught  invariably  follows 
the  adoption  of  any  other  rule.  If,  in  cases 
like  this,  it  be  Intended  to  include  the  off- 
spring, the  mortgage  should  so  state. 

The  judgment  of  the  district  court  of  Mis- 
soula county  is  reversed,  and  the  cause  Is  re- 
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ninuded.  with  instructions  to  vacate  the  order 
sustaining  the  demurrer  to  the  appellant's  an- 
swer, and  to  enter  an  order  overruling  the 
same. 

Reversed  and  remanded. 

BRANTLY,  0.  J.,  and  HOLLOWAY,  J., 
concur. 


DEARDEN  v.  SAN  PEDRO,  L.  A.  &  S.  L.  R. 

CO. 

(Supreme  Court  of  Utah.   Dec.  17,  11)07.) 

1.  Carriers— Carriage  of  Passengers— Ac- 
tions fob  Injuries—  Evidence. 

In  an  action  against  a  carrier  for  injuries 
in  a  collision  between  a  water  car  and  a  pas- 
senger coach,  evidence  held  to  show  a  defective 
brake  chain  on  the  water  car. 

2.  Evidence — Weight  and  Sufficiency — In- 
ferences from  Evidence. 

It  is  not  essential,  before  a  fact  is  made 
evident,  that  its  existence  be  established  by 
positive  and  conclusive  evidence,  especially  when 
it  pertains  only  to  the  identity  of  a  thing. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20.  Evidence,  f  2446.1 

3.  Carriers— Carriage  of  Passengers— Ac- 
tions fob  Injuries  —  Presumption  and 
Burden  of  Proof. 

Where  the  engine  and  water  car  were  un- 
coupled from  defendant's  train,  and  a  flying 
switch  made  with  the  water  car,  which  became 
uncontrollable  because  of  the  breaking  of  a 
brake  chain,  and  the  car  on  that  account  col- 
lided with  a  passenger  coach,  causing  plaintiff's 
injuries,  the  fact  that  the  chain  broke  was  suffi- 
cient evidence  of  its  defective  or  unsuitable  char- 
acter to  make  a  prima  facie  case  against,  and 
cast  the  burden  of  explanation  on.  defendant. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  9.  Carriers.  ft  3283.] 

4.  Same— Questions  for  Jury. 

In  an  action  against  a  carrier  for  personal 
injuries  sustained  in  a  collision  between  a  wa- 
ter car  and  a  passenger  coach  while  a  switch 
was  being  made,  evidence  examined,  and  held 
sufficient  to  take  the  case  to  the  jury  as  to  the 
negligence  of  defendant's  servants  in  the  hand- 
ling and  management  of  the  cars, 
o.  Same  —  Presumption  and  Bubden  of 
Proof. 

Where  the  engine  and  water  car  were  un- 
coupled from  defendant's  train,  and  a  flying 
switch  made  with  the  water  car,  which  became 
uncontrollable  because  of  the  breaking  of  the 
brake  chain,  and  the  car  on  that  account  col- 
lided with  a  passenger  coach,  causing  plain- 
tiffs injuries,  there  arose,  in  conformity  with 
the  maxim  "res  ipsa  loquitur,"  a  prima  facie 
presumption  that  the  accident  was  due  to  the 
negligence  of  defendant  or  its  servants. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  8  1283.] 

6.  Same. 

In  an  action  against  a  carrier  for  personal 
injuries,  whore  it  is  shown  that  the  injuries  were 
sustained  under  circumstances  where  the  maxim 
"res  ipsa  loquitur"  applies,  plaintiff  is  not  re- 
quired in  the  first  instance  to  prove  any  particu- 
lar defect  by  evidence  other  than  that  establish- 
ing the  prima  facie  presumption,  even  though 
the  facts  with  respect  to  some  defect  are  un- 
necessarily alleged  with  particularity  in  the  com- 
plaint. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  §§  1282-1294.] 

7.  Trial— Instructions— Knowledge  of  Ju- 
bobs. 

In  an  instruction  to  the  jury  that  it  is 
their  duty  to  pass  upon  the  merits  of  the  case. 


according  to  the  evidence  given  in  open  court, 
and  exclude  from  their  minds  any  special  knowl- 
edge that  any  of  them  may  have  concerning  the 
matter,  "except  such  matters  as  are  of  common 
knowledge,"  the  use  of  the  words  "except  such 
matters  as  are  of  common  knowledge,"  is  not  ob- 
jectionable. 

Appeal  from  District  Court,  Fifth  District ; 
Joshua  Greenwood,  Judge. 

Action  by  Joseph  H.  Dearden  against  the 
San  Pedro,  Los  Angeles  &  Salt  Lake  Rail- 
road Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

J.  W.  N.  Whitecotton  and  Pennel  Cherrlng- 
ton,  for  appellant.  W.  F.  Knox  and  Powers 
&  Marioueaux,  for  respondent. 

STRAUP,  J.  This  action  was  brought  to 
recover  damages  for  personal  injuries  alleged 
to  have  been  sustained  by  the  plaintiff  while 
a  passenger  on  the  defendant's  train.  Plain- 
tiff had  judgment,  from  which  the  defendant 
appeals. 

That  the  plaintiff  was  a  passenger  and  that 
his  Injury,  if  any,  was  received  while  he  was 
being  transported  by  the  defendant,  are  not 
controverted.  The  train  ran  from  Milford  to 
Newhouse,  this  state.  It  consisted  of  an  en- 
gine, a  combination  baggage  and  passenger 
coach,  a  box  car,  a  flat  car  loaded  with  lum- 
ber, and  a  water  car,  or  water  tank.  It  stop- 
ped at  a  place  called  the  "Old  Hickory 
Switch,"  where  the  engine  and  the  water 
car  were  uncoupled  from  the  train,  and  a 
flying  switch  made  with  the  latter  car.  In 
so  doing,  the  brake  chain  of  that  car  broke 
as  the  brakeman  was  winding  the  brake  with 
a  stick.  The  car  got  beyond  his  control  and 
collided  with  the  passenger  coach  on  which 
the  plaintiff  and  other  passengers  were  with 
such  force  as  to  break  the  king  bolt,  to  slide 
the  water  tank  containing  7,000  gallons  of  wa- 
ter weighing  about  56,000  pounds,  and  to  push 
back  the  lumber  on  the  flat  car.  When  the 
chain  broke,  the  brakeman  called  out  "No 
brake,"  and  jumped  from  the  car.  Some  one 
called  to  the  passengers  to  "get  out  of  the  car." 
As  the  passengers  arose  to  leave,  the  conduct- 
or, who  also  was  on  the  imssenger  coach,  told 
them  to  be  seated.  Fearing  the  passengers 
In  their  attempt  to  get  off  the  car  might  be 
thrown  under  It,  the  conductor  closed  the 
car  door  to  prevent  their  leaving,  and  then 
jumped  from  the  car.  When  the  collision 
occurred,  the  passengers  were  all  thrown  to 
the  floor  or  against  the  seats  of  the  car. 
These  facts  do  not  seem  to  be  In  dispute. 

The  plaintiff  in  his  main  case  also  Intro- 
duced evidence  in  support  of  allegations  in 
the  complaint  that  the  water  car  was  equip- 
ped with  a  defective  and  unsuitable  brake 
chain.  He  and  another  witness,  a  Mr.  Powell, 
who  also  was  a  passenger,  testified  that  after 
the  train  was  made  up  at  Milford,  and  while 
it  was  standing  near  the  platform  of  the 
depot,  they  examined  the  brake  chain  of  the 
water  car  and  found  it  spliced  with  baling 
wire,  badly  worn.  About  10  minutes  after 
the  examination  was  made  the  train  was  moy- 
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ed  to  one  end  of  the  yard.  It  remained  there 
while  the  witnesses  and  others,  including  the 
engineer  of  the  train,  went  to  dinner.  In 
about  one-half  hour  after  the  examination 
the  train  departed.  These  witnesses  testi- 
fied that  after  they  examined  the  brake  chain, 
no  switching  was  done  to  their  knowledge; 
that  they  did  not  see  the  water  car  taken  out 
of  the  train;  that  to  their  best  knowledge 
the  water  car  which  was  examined  by  them 
was  in  the  train  when  it  left  MUford,  and 
was  the  same  water  car  with  which  the  fly- 
ing switch  was  made,  and  which  collided  with 
the  passenger  coach;  that  when  the  train 
reached  "Old  Hickory"  the  cars  in  the  train 
were  in  the  same  position  as  they  were  when 
the  examination  was  made  at  MUford ;  that 
the  brake  chain  examined  by  them  was  at  the 
end  and  center  of  the  car.  Another  witness 
testified  for  the  plaintiff  that  the  brake  chain 
on  the  water  car  which  collided  with  the  pas- 
senger coach  was  at  the  end  and  center  and 
not  on  the  side  of  the  car.  That  the  water 
car  with  which  the  flying  switch  was  made 
was  taken  oat  of  the  train  which  left  Mil- 
ford  on  that  trip,  and  that  the  chain  broke  as 
the  brake  was  being  applied  by  the  brake- 
man,  there  is  no  conflict  In  the  evidence. 
The  plaintiff  and  the  witness  Powell  were 
asked  If  they  would  swear  positively  that  the 
car  which  they  examined  at  MUford  was  In 
the  train  when  it  departed,  and  whether  it 
was  the  same  car  which  collided  with  the 
passenger  coach.  One  of  them  answered:  "I 
think  It  was.  I  think  It  was  the  same  car  all 
right.  Well,  I  am  almost  positive  it  was." 
He  was  asked:  "Will  you  swear  that  this 
was  the  same  car?  A  Yes ;  I  think  I  could. 
Q.  You  think  you  could,  but  do  you?  A.  I 
think  that  it  is.  I  think  it  is  the  same  car 
that  I  saw  at  MUford.  Q.  That  is  as  far  as 
you  will  go?  A.  Yes,  sir;  to  the  best  of  my 
judgment.  Q.  What  makes  you  think  so? 
A.  Why,  it  looked  just  like  it."  The  other 
witness  testified  that  to  his  best  Judgment 
the  water  car  which  he  examined  at  MUford 
was  in  the  train  when  it  left  MUford  and  was 
the  same  water  car  that  collided  with  the 
passenger  coach.  He  further  testified:  "I 
don't  know  that  that  car  went  In  our  train  to 
Frisco  that  day.  I  wouldn't  swear  that  it 
did."  He  also  testified  that  If  the  car  which 
collided  with  the  passenger  coach  had  the 
brake  and  brake  chain  on  the  side,  It  was  not 
the  same  car  as  was  examined  by  him  at  Mil- 
ford. 

The  first  assignment  of  error  is  based  upon 
the  ruling  of  the  court  denying  the  defend- 
ant's motion  for  nonsuit.  It  Is  urged  that 
the  motion  should  have  been  granted  for  the 
reason  that  plaintiff's  case  was  predicated 
alone  upon  allegations  of  negligence  relating 
to  a  defective  and  unsuitable  brake  chain  on 
the  water  car ;  that  because  the  plaintiff  al- 
leged the  facts  of  such  negligence  with  great 
particularity,  before  he  was  entitled  to  recov- 
er he  was  required  to  prove  snch  defect,  and 
the  defendant's  negligence  with  respect  to  it, 


substantially  as  alleged,  unaided  by  and  in- 
dependent of  any  presumption  of  negligence 
arising  from  the  circumstances  of  the  break- 
ing of  the  chain  and  of  the  collision ;  that  the 
plaintiff  failed  in  his  proof,  in  that  the  evi- 
dence is  Insufficient  to  show  that  the  water 
car  concerning  which  the  plaintiff  and  his  wit- 
ness testified  as  having  had  a  defective  brake 
chain  was  in  the  train  when  It  left  MUford, 
and  was  the  same  car  as  collided  with  the 
passenger  coach.  Before  It  can  be  said  that 
the  ruling  of  the  court  was  erroneous  the  ap- 
pellant must  necessarily  maintain  the  affirm- 
ative of  all  these  propositions.  We  think  It 
has  failed,  not  only  as  to  one,  but  as  to  all  of 
them.  The  complaint  consists  of  nine  para- 
graphs, and  covers  nearly  nine  pages  of  the 
printed  record.  It  is  not  necessary  here  to 
set  it  forth  at  length.  It  charges  negligence 
with  respect  to  the  defective  brake  chain  with 
great  particularity,  and  specifically  points  out 
the  character  of  the  defect.  It  also  charges 
negligence  with  respect  to  the  making  of  a 
flying  switch  under  detailed  circumstances. 
It  also  charges  negligence  In  the  management 
and  handling  of  the  cars  by  the  defendant's 
servants,  and  in  their  permitting  one  to  col- 
lide with  the  other.  The  complaint  is  not 
open  to  the  construction  contended  for  by  ap- 
pellant, that  the  allegations  of  negligence  are 
confined  alone  to  a  defective  and  unsuitable 
brake  chain. 

We  think  the  contention  made  that  the 
evidence  is  insufficient  to  prove  a  defective 
brake  chain  on  the  water  car  Is  likewise  un- 
tenable. The  only  claim  made  in  this  re- 
gard is  that  because  the  witnesses  would  not 
swear  positively  that  the  car  on  which  they 
saw  the  defective  brake  chain  was  the  same 
car  taken  out  of  the  train  at  "Old  Hickory," 
and  which  collided  with  the  passenger  coach, 
the  proof  was  Insufficient  to  show  that  it 
was  the  same  car.  The  testimony  of  the  wit- 
nesses on  this  point  has  already  been  re- 
ferred to.  We  think  it  quite  sufficient  to 
justify  a  finding  that  It  was  the  same  car. 
Of  course  it  was  not  impossible,  after  these 
witnesses  examined  the  water  car  in  the 
train  at  MUford,  and  before  the  train  de- 
parted, that  the  defendant,  unknown  to  them, 
might  have  switched  that  water  car  out  of 
the  train  and  put  another  water  car  In  its 
place.  That  such  was  done  is  not  probable, 
under  the  circumstances.  No  witness  testi- 
fied to  such  fact,  nor  is  there  anything  In  the 
evidence  from  which  the  inference  could  be 
drawn  that  such  was  done.  Because  of  its 
better  knowledge,  the  proof  of  such  fact 
would  naturally  be  expected  to  come  from 
the  defendant  rather  than  from  the  plaintiff, 
especially  since  It  Involved  the  proving  of  an 
affirmative  by  the  defendant  and  a  negative 
by  the  plaintiff.  However,  it  is  not  essen- 
tial, before  a  fact  is  made  evident,  that  its 
existence  be  established  by  positive  or  con- 
clusive evidence,  especially  when  It  pertains, 
as  here,  only  to  the  identity  of  a  thing.  If 
such  were  the  case,  the  rule  of  evidence  per- 
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mlttlng  the  drawing  of  Inferences  and  the 
deducing  of  facts  from  other  facts  is  ren- 
dered useless.  The  fact  that  the  chain  broke, 
under  all  the  circumstances  of  the  case,  was 
sufficient  evidence  of  its  defective  or  unsuit- 
able character  to  make  a  prima  facie  case, 
and  to  cast  the  burden  of  explanation  on  the 
defendant.  Though  it  were  conceded  that 
the  plaintiff  failed  to  prove  the  defective 
brake  chain  as  alleged,  be  still  was  entitled 
to  go  to  the  jury  upon  the  alleged  acts  of 
negligence  with  respect  to  tbe  carelessness 
of  the  defendant's  servants  in  the  handling 
and  the  management  of  the  cars.  The  evi- 
dence in  support  of  these  allegations  was 
sufficient  to  send  tbe  case  to  the  jury.  The 
appellant  does  not  claim,  nor  could  the  claim 
be  successfully  made,  that  if  a  plaintiff  al- 
leged several  independent  and  separate  acts 
of  negligence,  any  one  of  which,  if  proved, 
was  sufficient  to  entitle  him  to  recover,  his 
right  of  recovery  would  be  defeated  if  he 
only  proved  one  and  not  all  the  alleged  acts. 
Eliminating  the  allegations  In  tbe  complaint 
with  respect  to  the  defective  brake  chain, 
and  all  the  testimony  of  the  witnesses  relat- 
ing to  the  chain  being  spliced  with  worn 
wire,  the  complaint  is  still  left  good,  and 
the  evidence  sufficient  to  entitle  the  plaintiff 
to  recover. 

Aside  from  these  considerations,  the  mo- 
tion for  nonsuit  was  properly  overruled,  be- 
cause of  the  presumption  of  negligence  aris- 
ing in  conformity  with  the  maxim  "res  ipsa 
loquitur."  That  the  plaintiff  was  injured  by 
reason  of  the  breaking  of  the  chain  and  of 
the  collision  of  cars  operated  and  managed 
by  the  servants  of  the  defendant  while  he 
was  being  transported  as  a  passenger  was 
amply  shown  by  the  testimony.  From  the 
facts  and  circumstances  which  the  plaintiff 
■bowed  in  this  regard  a  prima  facie  pre- 
sumption arose  that  tbe  accident  was  due 
to  the  negligence  of  the  defendant  or  its 
servants.  3  Hutchinson  on  Carriers  (3d  Ed.) 
{§  1413,  1414;  Moore  on  Carriers,  p.  709;  3 
Thompson,  Com.  on  Law  of  Negligence,  f 
2754.  Had  the  plaintiff  averred  the  relation 
of  passenger  and  carrier,  negligence  in  gen- 
eral terms  arising  from  the  breaking  of  the 
chain,  and  the  collision  of  cars  on  which  the 
plaintiff  was  being  transported  and  which 
were  operated  and  managed  by  the  defend- 
ant's servants,  and  a  resulting  injury,  coun- 
sel for  appellant  concede  that  tbe  evidence, 
In  conformity  with  the  maxim,  was  suffi- 
cient to  let  the  case  to  the  jury.  But  it  is 
urged  that,  since  the  plaintiff  made  specific 
allegations  of  negligence  with  respect  to  a 
particular  defective  and  unsuitable  brake 
and  brake  chain,  he  was  required  to  prove 
such  facts  specifically  as  alleged  by  some  di- 
rect evidence,  independent  of,  and  In  addi- 
tion to,  any  presumption  arising  from  the 
application  of  the  maxim.  That  Is  to  say, 
while  the  presumption  arising  from  the  max- 
im showed  negligence  of  some  kind  on  the 
part  of  the  defendant,  it  did  not  sufficiently 
93P.-18 


show  the  particular  negligence  alleged  with 
respect  to  the  defective  brake  chain;  and 
since  the  plaintiff  by  his  specific  allegations 
confined  his  actionable  negligence  to  a  par- 
ticular thing  or  defect,  his  right  of  recovery 
must  be  limited  to  the  negligence  concerning 
such  thing  or  defect  Such  claim  is  neces- 
sarily based  upon  the  assumption  (1)  that 
the  complaint  contained  no  allegations  of 
negligence,  except  such  as  related  to  the  de- 
fective brake  chain;  (2)  that  the  evidence 
is  insufficient  to  show  such  a  defect;  and  (8) 
that  In  a  case,  such  as  this,  where  the  plain- 
tiff is  not  required  to  allege  nor  prove  in  the 
first  instance  a  particular  defect,  or  any 
specific  act  or  acts  of  negligence,  he  is  re- 
quired to  make  such  proof,  if  a  particular 
defect  or  a  specific  act  is  alleged.  Independ- 
ent of,  and  unaided  by,  any  presumption  of 
negligence  arising  from  the  circumstances, 
when  such  presumption  points  not  alone  to 
the  particular  thing  or  things  alleged,  but  as 
well  to  other  acts  of  negligence  on  the  part 
of  the  defendant  not  alleged. 

We  have  already  held  against  the  appel- 
lant on  the  first  and  second  propositions  as- 
sumed by  it.  We  are  also  of  the  opinion 
that  Its  contention  cannot  prevail  as  to  the 
third.  When  it  is  shown  that  a  person  has 
sustained  an  injury  under  circumstances 
where  the  maxim  referred  to  applies,  he  Is 
not  required  In  the  first  instance  to  prove 
any  particular  defect  by  evidence  other  than 
by  the  prima  facie  presumption,  although 
tbe  facts  with  respect  to  some  defect  are  un- 
necessarily alleged  with  particularity  in  the 
complaint  All  that  the  plaintiff  here  was 
required  to  aver  and  prove  to  entitle  him  to 
recover  was  tbe  relation  of  passenger  and 
carrier,  that  the  accident  through  which  he 
received  his  injuries  was  connected  with 
the  means  or  instrumentality  used  by  the 
defendant  in  the  transportation,  and  an  in- 
Jury  resulting  therefrom.  When  such  facts 
were  shown,  a  prima  fade  presumption  arose 
that  the  accident  was  occasioned  by  the  de- 
fendant's negligence,  and  the  burden  was 
cast  on  it  to  show  that  it  was  not  at  fault 
and  that  the  accident  was  not  caused  by  its 
negligence.  Because  the  plaintiff  alleged  and 
attempted  to  prove  more  than  he  was  re- 
quired to  do  did  not  displace  the  presump- 
tion of  negligence  as  an  element  in  his  case 
nor  change  the  rule  of  evidence  with  respect 
to  the  burden  of  proof.  Had  the  plaintiff 
averred  his  freedom  from  contributory  neg- 
ligence when,  as  Is  the  rule  in  this  jurisdic- 
tion, such  averment  is  not  essential,  the  bur- 
den of  proving  such  fact  being  upon  the  de- 
fendant, it  might  almost  as  well  be  said  he 
was  required  to  prove  It  before  he  was  en- 
titled to  recover.  The  essential  and  ultimate 
fact  alleged  in  the  complaint  and  in  dispute 
was  the  negligence  of  the  defendant  in  caus- 
ing the  collision.  A  prima  facie  case  of  such 
negligence  was  proven  by  the  showing  of  the 
circumstances  of  the  collision  heretofore  re- 
ferred to.  That  the  plaintiff  averred  and  un- 
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dertook  to  show  a  defective  brake  chain  as 
evidence  of  negligence  causing  the  collision, 
did  not  waive  nor  affect  the  presumption  of 
negligence  arising  from  the  circumstances, 
which  was  in  itself  sufficient  to  show  such 
negligence.   A  relevant  fact  may  frequently 
be  proved  in  several  different  ways.  The  cir- 
cumstances from  which  the  presumption  refer- 
red to  arose  were  evidence  for  plaintiff  of 
the  fact  of  the  defendant's  negligence  causing 
the  collision.    The  evidence  of  a  defective 
brake  chain  which  the  plaintiff  produced  was 
aiso  some  proof  of  such  negligence,  and  was 
In  aid  of  and  not  adverse  to  the  presumption. 
And  though  he  had  failed  in  such  proof,  the 
presumption  of  negligence  which  had  been 
shown  to  exist  independent  thereof  was  in 
no  wise  displaced  nor  weakened.    We  are 
of  the  opinion  that  no  error  was  committed 
in  overruling  the  motion  for  nonsuit  Other 
assignments  of  error  are  made,  based  upon 
the  charge  of  the  court  and  its  refusal  to 
charge  as  requested  by  the  defendant.  They 
present  the  same  questions  which  we  have  al- 
ready considered. 

Complaint  is  also  made  of  the  following 
charge:  "In  deciding  this  case  I  charge  you 
are  the  sole  and  exclusive  judges  of  the 
facts.  You  should  look  only  to  the  evidence 
Introduced  and  allowed  to  remain  as  evidence 
in  the  trial.  You  should  not  allow  outside 
matters  of  any  kind  to  influence  your  minds. 
It  Is  your  duty  to  pass  upon  the  merits  of 
this  case  according  to  the  evidence  given  in 
open  court,  and  exclude  from  your  minds 
any  special  knowledge  that  any  of  you  may 
have  concerning  this  matter,  except  such 
matters  as  are  of  common  knowledge.  You 
should  take  Into  consideration  the  whole  of 
the  evidence  relating  to  the  case  and  all  the 
facts  and  circumstances  proved  at  the  trial." 
Exception  is  taken  to  the  language  "except 
such  matters  as  are  of  common  knowledge." 
This  instruction  did  no  more  than  to  tell  the 
jury  that  they  had  a  right  to  avail  them- 
selves of  such  general  knowledge  as  all  men 
possess,  but  not  to  resort  to  any  special 
knowledge  possessed  by  them.  No  error  was 
committed  in  giving  the  charge.  Sanford  v. 
Gates,  38  Kan.  405,  16  Pac.  807;  Craver  v. 
Homburg,  26  Kan.  94. 

We  think  the  judgment  of  the  court  below 
should  be  affirmed.  It  is  so  ordered.  Costs 
to  respondent. 

McCARTY,  C.  J.,  and  FRICK,  J.,  concur. 


GESAS  v.  OREGON  SHORT  LINE  R.  CO. 
(Supreme  Court  of  Utah.   Dec.  21.  1907.) 
1.  Trial  —  Nonsuit  —  Motion  —  Specifica- 
tion of  Grounds. 

A  motion  for  nonsuit  must  specify  wherein 
it  is  claimed  the  proof  is  deficient,  so  that  plain- 
tiff may  supply  it,  if  he  is  able  to  do  so.» 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §  371.]  

•Frank  v.  Bullion  Beck,  etc.,  Min.  Co.,  19  Utah, 
36,  56  Pac.  419;  Skeen  v.  O.  S.  I*  Rd.  Co.,  22  Utah, 
413,  62  Pac.  1020. 


2.  Same.  .        .  , 

Where,  on  motion  for  nonsuit,  plaintiff  of- 
fered to  supply  proof  as  to  the  points  wherein 
it  was  claimed  to  be  deficient,  and  such  offer 
would  have  occasioned  no  unreasonable  delay  in. 
or  interference  with,  the  trial,  he  ought  to  have 
been  permitted  to  do  so,  since,  if  not  afforded 
such  opportunity,  the  rule  requiring  specifica- 
tion of  particulars  on  which  the  motion  of  non- 
suit is  based  is  in  part  rendered  useless. 

3.  Witnesses  —  Competence  —  Means  of 
Knowledge.  _  . 

That  offered  witnesses,  in  an  action  for  in- 
jury sustained  in  attempting  to  pass  between 
cars  obstructing  a  crossing,  were  boys  9  and  1- 
years  old,  who  had  been  standing  between  trains 
and  were  climbing  over  the  cars,  did  not  au- 
thorize the  court  to  conclusively  assume  that 
thev  had  no  such  means  or  opportunity  as  to 
have  heard  the  bell  had  it  rung,  or  that  there 
was  such  a  want  of  attention  on  their  part  as  to 
prevent  their  hearing  it  had  it  rung.T 

[Ed  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  S§  80-85,  97,  98.] 

4.  Trial— Nonsuit.   

Where  plaintiff* s  offer  on  a  motion  for  non- 
suit was  not  that  offered  witnesses  would  merely 
testify  that  they  did  not  hear  the  bell. ,  but  that 
the  bell  did  not  ring,  and  the  whistle  did  not 
blow,  the  court  ought  either  to  have  assumed 
the  fact  in  evidence  as  offered,  or  to  have  given 
plaintiff  an  opportunity  to  so  prove  it.  and  not 
merely  have  assumed  the  fact  in  evidence  that 
witnesses  did  not  hear  the  bell. 

5.  Railroads  —  Operation  —  Duty   to  Use 
Cake 

The  duty  of  a  railroad  company  to  use  rea- 
sonable care  in  the  operation  of  trains  is  not 
confined  alone  to  crossings,  but  applies  to  all 
cases  where  the  failure  to  exercise  it  may  re- 
sult in  injury  to  others. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig 
vol.  41,  Railroads,  §§  711,  981-987.] 

6.  Same— Injuries  to  Persons  on  Track- 
Evidence— Sufficiency.  .  .  , 

Evidence,  in  an  action  for  injury  sustained 
in  attempting  to  pass  between  cars  obstructing 
a  crossing,  held  to  warrant  a  finding  that  the 
trainmen  in  the  exercise  of  ordinary  care  ought 
to  have  anticipated  that  persons  might  be  in  the 
act  of  crossing,  or  be  on  or  between  or  about  tne 
cars,  and  that  not  to  give  warning  before  moving 
the  train  would  result  in  injury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  §§  964-967,  1140.] 
7  Same 

Where  trainmen  in  charge  of  a  train  ob- 
structing a  crossing,  in  the  exercise -  of ^ordinary 
care,  ought  to  have  anticipated  that  persons 
might  be  in  the  act  of  crossing,  or  be  on  or 
between  or  about  the  cars,  and  that  not  to  gne 
warning  before  moving  the  train  would  result 
in  injury,  it  was  their  duty  to  give  such  warning 
and  failure  to  do  so  was  negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  §§  964-967.] 

8.  Same.  .      .   . .        .  . 

Where  railroad  crossings  had  been  obstruct- 
ed for  an  hour  or  more,  and  many  persons  had 
passed  between  or  over  the  cars  to  the  tram- 
men's  knowledge,  negligence  in  moving  the  tram 
without  warning  did  not  depend  on  notice  to  the 
trainmen  that  the  particular  person  injured  was 
between  or  on  the  cars  or  that  his  position  was 
one  of  peril  when  the  train  was  moved. 

[Ed.  Note— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  §§  964-967.] 

9.  Same— Trespasser. 

One  who  had  remained  at  a  railroad  cross- 
ing obstructed  by  a  train  about  half  an  hour, 
and  then  climbed  on  the  cars  for  the  purpose  of 
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crossing,  was  not  a  trespasser,  to  whom  the  rail- 
road company  owed  no  duty  until  it  discovered 
his  danger. 

10.  Same— Evidence— Sufficiency. 

In  an  action  for  injury  sustained  in  at- 
tempting to  pass  between  cars  obstructing  a 
crossing,  the  railroad  company's  negligence  held 
for  the  jury. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41.  Railroads,  S  1154.] 

11.  Neglioexce— Degree  of  Cabe  Required 
— Children. 

The  degree  of  care  required  of  a  child  must 
be  graduated  to  its  age,  capacity,  and  experience, 
and  measured  by  what  might  ordinarily  be  ex- 
pected from  a  child  of  like  age,  capacity,  and 
experience  under  similar  circumstances. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  §|  121-129.] 

12.  Railroads  — Injuries   to  Persons  on 
Track— Question  for  Jury. 

Whether  a  child  8  years  old  was  guilty  of 
contributory  negligence  in  attempting  to  cross 
between  cars  obstructing  a  railroad  crossing, 
held  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  §  11G7.] 

Appeal  from  District  Court,  Third  District; 
M.  L.  Ritchie,  Judge. 

Action  by  Jesse  Gesas,  by  his  guardian  ad 
litem,  Morris  Levy,  against  the  Oregon 
Short  Line  Railroad  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Re- 
versed and  remanded  for  a  new  trial. 

Powers  &  Mnrloneaux,  for  appellant.  P. 
L.  Williams,  Ceo.  II.  Smith,  and  J.  G.  Wil- 
lis, for  respondent. 

STRAUP,  J.  This  was  an  action  brought 
by  plaintiff  to  recover  damages  for  personal 
injuries  alleged  to  have  been  sustained  by  the 
negligence  of  the  defendant.  The  accident 
occurred  at  Blackfoot,  in  the  state  of  Idaho. 
The  plaintiff,  at  the  time  of  the  accident, 
was  8  years  of  age.  It  was  alleged  in  the 
complaint  that  the  defendant  obstructed  cer- 
tain street  crossings  in  Blackfoot  for  30  min- 
utes by  suffering  and  permitting  a  train  of 
freight  cars  to  stand  upon  the  street;  that 
the  plaintiff  and  other  children  desired  to 
pass  over  one  of  the  crossings  thus  obstruct- 
ed ;  before  doing  so  the  plaintiff  inquired  of 
the  brakeman  In  charge  of  the  train  how 
long  it  would  stand  before  the  cars  would  be 
moved;  that  the  brakeman  told  him  that  the 
cars  would  not  be  moved  for  half  an  hour; 
that  while  the  plaintiff,  relying  upon  what 
the  brakeman  told  him,  was  attempting  to 
pass  between  two  cars,  the  servants  of  the 
defendant  in  charge  of  the  train,  and  with 
knowledge  of  the  plaintiffs  presence,  negli- 
gently, and  without  warning,  moved  the  cars, 
by  reason  of  which  the  plaintiff  was  injured. 
The  answer  was  a  general  denial  and  a  plea 
of  contributory  negligence.  At  the  conclusion 
of  plaintiff's  case  the  defendant's  motion 
for  nonsuit  was  granted,  from  which  Judg- 
ment of  nonsuit  the  plaintiff  has  prosecut- 
ed this  appeal. 

The  evidence  shows  that  the  railroad 
tracks  run  north  and  south  through  the  town 
of  Blackfoot  dividing  the  business  district 


on  the  one  side  and  the  residence  district  on 
the  other.  Three  crossings  were  blocked  by 
two  freight  trains,  one  called  the  "Mackey" 
and  the  other  the  "St.  Anthony"  train,  for 
some  thing  over  an  hour.  Plaintiff's  father 
testified:  "I  went  to  dinner  about  12  o'clock. 
I  went  over  first  to  Ellis  street,  crossing 
where  I  usually  cross  to  my  home,  and  I 
stood  there  for  quite  a  while.  I  went  to  the 
third  crossing  in  order  to  get  over  there.  I 
had  to  walk  across  by  the  tank.  It  was 
pretty  near  a  quarter  to  1  o'clock  before  I 
got  to  dinner.  It  took  me  three-quarters  of  an 
hour  to  get  across.  The  train  held  those 
crossings  for  three-quarters  of  an  hour.  The 
only  means  of  crossing  the  tracks  there  on 
these  three  crossings  was  to  get  over  the 
cars.  If  I  didn't  go  over  the  cars,  I  would 
have  had  to  walk  above  the  water  tank, 
three  crossings  and  probably  two  blocks  far- 
ther. At  the  crossing  where  the  boy  was 
hurt  you  couldn't  cross  at  all,  unless  you 
went  over  the  train  or  under  it,  and  one 
would  have  to  go  around  the  train  about  six 
blocks  either  way  If  one  went  north  or  south. 
The  last  time  I  saw  that  train  upon  that 
track  blocking  that  crossing  was  at  1:30 
o'clock.  *  •  •  Plaintiff  was  8  years  old 
at  the  time  of  the  accident.  He  had  been 
going  to  school  two  years  and  a  half."  The 
plaintiff  himself  testified:  "I  was  waiting 
there  (at  the  crossing)  about  half  an  hour, 
and  the  brakeman  came  along  and  I  asked 
him  how  long  before  the  train  would  be  go- 
ing. He  said  It  would  be  30  minutes.  *  •  * 
When  I  first  saw  that  brakeman,  I  was  by 
that  first  crossing  towards  the  north,  the 
one  where  I  was  hurt  We  were  right  by  the 
train  when  I  asked  the  brakeman  when  the 
train  would  move.  He  was  walking  down  by 
the  train,  and  when  he  went  past  me  I  ask- 
ed him,  'Brabey,  how  long  before  the  train 
will  be  going?'  and  he  said,  *30  minutes.' 
Earl  Rogers,  Keeny  Donell,  Frank  Dekay, 
and  my  older  brother  Charlie  were  with  me. 
Charlie  and  the  other  boys  was  about  two 
heads  taller  than  myself.  We  were  all  there 
together  when  I  spoke  to  the  brakeman.  My 
brother  went  over  the  top  of  the  train.  The 
brakeman  went  on  up.  When  I  asked  him  he 
said  I  had  time  If  I  wanted  to.  It  was  at 
the  time  my  brother  went  over  the  train  that 
the  brakeman  told  me  I  bad  time  to  go  if  I 
wanted  to.  After  the  brakeman  told  me  that 
I  went  over  the  couple.  He  said  1  had  time. 
I  went  over  what  pulls  the  cars  together 
so  that  the  engine  can  pull  them.  The  train 
gave  a  jerk,  and  I  fell  across  the  track.  We 
saw  men  and  other  boys  doing  it,  so  we 
thought  we  could.  After  the  brakeman  said 
that  to  us  I  saw  10  or  15  other  people  doing  It. 
1  saw  10  or  11  boys  and  men  both  going  over 
ahead  of  me.  I  was  going  over  to  get  some 
money  so  I  could  go  to  the  show — to  get  a 
quarter  from  papa  so  I  could  go  to  the  show 
that  day.  The  show  was  on  the  other  side 
of  the  track.  It  had  not  started  yet.  The 
brakeman  said  It  would  be  30  minutes  before 
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the  train  would  go,  and  that  I  would  have 
time.  I  and  the  other  boys  with  me  had 
waited  there  half  an  hour  before  we  saw 
the  brakeman  and  asked  him  that.  There 
was  two  main  tracks  to  get  across.  We  was 
waiting  there  for  half  an  hour  for  Mackay 
train  to  get  loose.  I  thought  when  it  left  or 
separated  we  was  all  through.  I  didn't  tell 
the  brakeman  I  was  going  to  climb  under 
the  cars.  We  just  asked  him  if  we  had  time 
to  get  over  there.  He  said:  'You  have  30 
minutes.  I  suppose  you  have  time.'  My 
brother  climbed  the  side  ladder  and  went 
over  the  top,  and  then  I  started  over  the 
couplings.  My  foot  was  caught  by  the  wheels 
when  I  fell.  I  asked  the  brakeman  because 
I  wanted  to  know  how  long  it  was  going  to 
stay  there  before  I  attempted  to  go  over. 
After  the  brakeman  told  me  that  the  train 
wouldn't  move  for  half  an  hour  I  didn't  hear 
any  warning,  any  bell  ring,  or  any  whistle 
blow.  If  I  had  heard  a  signal,  the  whistle, 
or  bell,  I  would  know  what  is  meant.  When 
I  went  to  go  through  that  train  I  looked  to 
see  whether  an  engine  was  attached  and  I 
didn't  see  any.  I  looked  both  sides  to  see 
whether  an  engine  was  attached  to  that  train 
or  not,  and  I  didn't  see  any  engine  at  all." 
Charles  Gesas  testified:  "We  had  been  wait- 
ing at  the  crossing  for  about  half  an  hour. 
We  wanted  to  go  across  there.  He  [the 
plaintiff]  asked  the  brakeman  how  long  be- 
fore the  train  would  move,  and  the  brakeman 
said  30  minutes.  My  brother  [the  plaintiff] 
crawled  over  the  couple.  The  couple  gave  a 
1erk  and  threw  him  down  and  cut  his  foot 
off.  I  crossed  over  the  cars  before  he  was 
run  over.  I  never  crossed  between  the  cou- 
ple. I  did  not  attempt  to  cross  over  that 
car  before  the  brakeman  told  my  brother 
that  Other  persons  were  crossing  there, 
passing  through  between  the  train  before  I 
started  to  go  over.  There  were  men  and 
children  crossing.  Ten  or  eleven  crossed  un- 
der the  couples.  Some  crossed  over  where 
Jesse  crossed  over  the  bumpers.  Others 
crossed  on  different  cars  over  different  cou- 
plings. We  had  been  there  about  20  or  25 
minutes  when  the  brakeman  came  along. 
There  were  two  trains  standing  on  these 
tracks.  He  was  caught  In  the  St  Anthony 
mixed  train  that  was  on  the  west  track.  The 
other  train  had  uncoupled  right  there.  We 
walked  through.  The  engine  had  gone  a 
ways.  Then  we  got  in  there,  and  was  wait- 
ing for  the  other  one  to  get  out,  and  the 
brakeman  came  walking  down  between  them. 
Then  we  couldn't  get  out  or  in.  The  brake- 
man  was  between  the  trains  when  we  spoke 
to  him.  The  people  were  climbing  over  both 
of  them  until  the  one  opened,  and  as  soon 
as  the  other  one  opened  they  went  through 
until  It  closed  up.  As  soon  as  it  closed  up 
they  had  to  go  over  them  again."  Earl  Rogers 
testified:  "There  was  a  whole  lot  more  boys 
around  there,  but  me  and  Charlie  and  them 
three  stood  together.  I  saw  a  brakeman 
there,  Jesse  asked  him  how  long  before  the 


train  would  go,  and  he  said  It  would  be  half 
an  hour  before  It  would  move.  Charlie  went 
over  the  cars.  Jesse  tried  to  go  through  the 
couplings  and  it  bumped  and  knocked  him 
down.  I  saw  the  wheel  pass  over  his  leg. 
After  the  first  train  parted  and  let  us 
through  there  we  waited  a  little  while  close 
to  the  other  train  as  we  could  get  Boys 
were  going  right  through  where  Jesse  did, 
and  up  above;  also  some  men."  A  Mr.  Hil- 
llard  testified  that  for  14  or  15  years  he  had 
been  acquainted  with  the  tracks  and  the 
depot  at  Blackfoot,  and  was  familiar  with 
the  running  of  the  trains;  that  when  a  train 
came  in  the  conductor  ordinarily  got  off  the 
caboose  when  it  was  in  motion  and  went  to 
the  operator,  got  his  orders,  and  then  pro- 
ceeded to  the  warehouse  to  unload;  that  aft- 
er the  train  came  to  a  stop  at  Blackfoot  sig- 
nals were  given  before  it  was  moved,  and 
that  the  signals  would  be  given  either  by  the 
head  brakeman,  the  rear  brakeman,  or  the 
conductor.  The  foregoing  Is  a  substantial 
statement  of  the  evidence,  except  the  testi- 
mony of  plaintiff  relating  to  his  knowledge 
of  the  danger,  which  will  be  referred  to  later. 

The  defendant's  motion  was  based  upon 
the  grounds  that  the  evidence  was  insufficient 
to  show  negligence  on  the  part  of  the  defend- 
ant, and  that  the  evidence  showed  contribu- 
tory negligence  upon  plaintiffs  part  After 
the  motion  had  been  argued,  the  court,  in  re- 
viewing the  evidence,  among  other  things, 
observed  that  it  had  not  been  sufficiently 
Bhown  that  the  Injury  occurred  on  a  cross- 
ing, or  that  the  train  was  moved  without 
ringing  the  bell  or  blowing  the  whistle,  and, 
for  these  reasons,  intimated  that  the  evidence 
was  Insufficient  to  show  negligence  upon  the 
part  of  the  defendant,  and  that  in  such  view 
of  the  case  it  was  not  necessary  to  pass  on 
the  question  of  contributory  negligence. 
Thereupon  counsel  for  plaintiff  stated:  "In 
view  of  what  your  honor  said  about  the  evi- 
dence being  somewhat  obscure  as  to  whether 
this  accident  happened  on  a  crossing  or  not — 

The  Court:  A  little  later  I  assume  that 
I  will  treat  It  as  though  it  did  occur  on  a 
crossing.  Counsel  for  Plaintiff:  In  view  of 
what  your  honor  said  about  the  testimony 
of  the  plaintiff  not  being  plain  that  a  bell 
did  not  ring,  we  would  like  to  call  the  other 
boys  to  prove  that  it  did  not  The  Court:  1 
suppose  they  would  swear  they  did  not  hear 
it  and  the  court  under  those  circumstances, 
would  not  submit  it  to  a  jury.  That  is  one 
of  the  points  that  testimony  is  always  in  con- 
flict People  standing  around  always  swear 
they  did  not  hear  it  and  railroad  people 
swear  they  did.  If  that  is  all  there  is  to  it 
even  assuming  the  boys  all  swear  they 
did  not  hear  the  bell  ring —  Counsel  for 
Plaintiff:  (Interrupting.)  The  Court:  I  do 
not  think  it  is  necessary  to  argue  it  any  fur- 
ther. Counsel  for  Plaintiff:  I  do  not  want 
to  argue  it  I  simply  want  to  ask  your  honor 
to  allow  me  to  call  Charlie  Gesas  and  Earl 
Rogers  to  testify  whether  or  not  the  bell  rang 
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or  the  whistle  blew.  And  I  offer  to  prove  by 
Charlie  Gesaa  and  Earl  Rogers  that  the  bell 
did  not  ring  and  the  whistle  did  not  blow." 
Thereupon  defendant's  counsel  objected  on 
the  grounds  that  the  offer  came  too  late,  and 
that  the  testimony  offered  was  irrelevant  and 
immaterial,  and  would  not  change  the  situa- 
tion. The  Court:  "If  there  were  any  real 
reason  to  suppose  it  would  throw  any  addi- 
tional light  upon  it,  the  mere  fact  that  the 
application  comes  too  late  would  not  be  re- 
fused, but  the  witnesses  could  not  testify 
that  the  bell  did  not  ring  because  it  was 
manifest,  standing  between  two  trains,  they 
could  not  see  the  bell.  They  might  testify 
they  did  not  hear  it.  The  court  will  give 
you  the  benefit  of  that  as  though  it  were  in 
evidence,  and  the  application  is  refused." 
The  motion  for  nonsuit  was  thereupon  granted. 

When  the  plaintiff  rested  his  case,  the  on- 
ly evidence  that  the  train  had  moved  without 
warning  was  the  plaintiff's  testimony  that 
after  the  brakeman  told  him  that  the  train 
would  not  move  for  half  an  hour,  and  before 
he  attempted  to  go  through,  he  did  not  hear 
the  bell  ring  nor  the  whistle  blow,  nor  any- 
thing to  give  warning  that  the  train  was  go- 
ing to  start.  We  need  not  consider  the  ques- 
tion whether  this  evidence  was  sufficient  to 
have  carried  the  case  to  the  jury  on  this 
point,  for  the  court,  after  the  attention  of 
plaintiff's  counsel  was  called  to  a  want  of 
evidence  in  this  regard,  ought  to  have  grant- 
ed plaintiff's  request  to  supply  it.  It  is  well 
settled  in  this  jurisdiction  that  a  party  mak- 
ing a  motion  for  nonsuit  Is  required  to  "spe- 
cifically state  the  grounds  upon  which  the  mo- 
tion Is  based,  and  thereby  call  the  attention 
of  the  court  and  opposing  counsel  to  the 
point  on  which  he  relies."  Frank  v.  Bullion 
Beck,  etc.,  Min.  Co.,  19  Utah,  35,  56  Pac.  419 ; 
Skeen  v.  O.  S.  L.  R.  Co.,  22  Utah,  413,  62  Pac. 
1020.  As  stated  in  the  foregoing  authorities, 
the  purpose  of  requiring  such  specifications 
Is  to  apprise  the  plaintiff  of  the  particulars 
wherein  it  is  claimed  his  proof  Is  deficient, 
so  that  he  may  supply  it  if  he  is  able  to  do 
so  and  prevent  the  expense  and  necessity  of 
a  retrial  of  the  case.  If  the  plaintiff  is  not 
afforded  such  opportunity,  upon  the  making 
of  an  offer  such  as  here,  occasioning  no  un- 
reasonable delay  In,  nor  interfering  with,  the 
progress  of  the  trial,  the  rule  requiring  speci- 
fications of  particulars  upon  which  the  mo- 
tion is  based  is,  In  part,  rendered  useless. 
The  court,  however,  did  not  refuse  the  proffer- 
ed evidence  because  it  came  too  late,  but  on 
the  assumption  that  the  witnesses  by  whom 
it  was  offered  to  show  the  fact  did  not  pos- 
sess sufficient  knowledge  to  testify  to  it,  be- 
cause, standing  between  the  two  trains  at  the 
time  in  question,  they  could  not  see  the  bell, 
and  hence  could  only  testify  that  they  did 
not  hear  it  To  such  extent  the  court  treat- 
ed the  proffered  testimony  as  in  evidence; 
but,  assuming  that  the  fact  Is  always  in  con- 
flict, and  that  people  standing  around  always 
swear  they  did  not  hear  It  and  railroad 


people  swear  they  did,  he  would  not,  under 
such  circumstances,  submit  the  question  to 
the  jury.  We  do  not  think,  however,  the 
court  meant  to  say  that  the  offer  was  denied, 
nor  that  he  declined  to  submit  the  question 
to  the  Jury,  because  the  fact  offered  to  be 
proved  was  generally  in  conflict,  nor  that  it 
would  likely  be  denied  by  witnesses  for  the 
defendant,  nor  that  one  did  not  possess  suffi- 
cient knowledge  to  testify  concerning  It  un- 
less he  saw  the  bell,  nor  that  the  court  meant 
just  what  his  language  fairly  imports.  We 
think  all  the  court  meant  by  the  observations 
was  that,  in  view  of  the  surroundings  of  the 
witnesses,  their  situation  at  the  time,  and  of 
their  lack  of  attention,  it  was  not  probable 
that  they  would  have  heard  a  bell  had  it 
rung,  particularly  not  the  bell  of  the  train  in 
question.  And  the  negative  testimony  of  the 
witnesses  that  they,  under  the  circumstances 
which  had  already  been  disclosed  to  the  court, 
did  not  hear  it,  would  not  be  sufficient  evi- 
dence that  It  did  not  ring,  especially  when, 
as  is  generally  the  case,  there  Is  some  posi- 
tive testimony  that  the  bell  did  ring.  Un- 
doubtedly there  may  be  a  variety  of  cases 
where  the  circumstances  are  such  that  the 
court  may  conclusively  assume  that  if  the 
bell  had  rung  the  witness  would  not  have 
heard  it  and  his  testimony  that  he  did  not 
hear  it  would  not  be  sufficient  evidence  to 
prove  the  fact  that  It  did  not  ring.  Bat  this 
was  not  such  a  case.  Here  the  means  and 
opportunity  of  hearing  and  knowing  the  fact 
by  the  witnesses  had  been  sufficiently  shown, 
especially  by  the  older  boy  who  at  the  time 
of  the  accident  had  Just  climbed  or  was 
climbing  over  the  top  of  the  car.  If  not,  the 
plaintiff  had  the  right  to  show  their  means 
of  knowledge.  That  they  were  boys,  9  and 
12  years  of  age,  who  had  been  standing  be- 
tween the  trains,  and  were  climbing  over  the 
cars  on  their  way  to  carry  placards  in  the 
parade,  did  not  authorize  the  court  to  con- 
clusively assume  that  they  had  no  such  means 
or  opportunity,  or  that  there  was  such  a 
want  of  attention  on  their  part  as  to  prevent 
their  hearing  the  bell  had  it  rung.  The  re- 
marks of  the  court  were  more  pertinent  to 
the  weight  of  the  testimony  than  to  its  com- 
petency. Haun  v.  R.  G.  W.  Ry.  Co.,  22  Utah, 
346,  62  Pac.  908.  Furthermore,  the  plain- 
tiff's offer  was  not  that  the  witnesses  would 
merely  testify  that  they  did  not  hear  the  bell, 
but  "that  the  bell  did  not  ring  and  the  whistle 
did  not  blow."  The  court  ought  either  to 
have  assumed  the  fact  in  evidence  as  offered, 
or  to  have  given  the  plaintiff  an  opportunity 
to  so  prove  it.  The  court  did  neither.  We 
will  therefore  review  the  ruling  granting  the 
motion  for  nonsuit  from  the  standpoint  that 
the  train  was  put  In  motion  without  warning. 

It  Is  In  effect  urged  by  the  respondent  that 
no  duty  of  giving  warning  before  moving 
the  train  was  imposed  upon  it,  and  hence  it 
was  not  negligent  in  falling  to  do  so.  This 
claim  is  made  on  the  grounds  that  the  re- 
quirement to  give  warnings  and  signals  ap- 
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plies  only  to  cases '  where  the  train  Is  ap- 
proaching crossings,  or  Is  being  operated 
along  or  across  streets  of  a  town  or  city; 
tbat  the  duty  is  owing  only  to  those  who  are 
ahead  of  the  engine  or  train;  and  that  the 
plaintiff  was  a  trespasser  to  whom  the  de- 
fendant owed  no  duty  until  he  was  discover- 
ed in  a  place  of  danger.  We  think  neither 
of  the  positions  tenable.  Because  the  duty 
to  give  signals  at  crossings  and  when  trains 
are  being  run  through  towns  or  cities  Is 
generally  Imposed  by  statute  or  ordinance,  it 
does  not  follow  that  such  duty  is  alone  con- 
fined to  such  cases,  or  that  it  exists  merely  be- 
cause its  performance  is  required  by  statute 
or  ordinance.  It  may  well  exist  independent 
of  any  statute  or  ordinance,  when  measured 
by  the  standard  of  ordinary  care  and  pru- 
dence. The  rule  of  law  which  requires  rail- 
road companies  to  use  reasonable  and  or- 
dinary care  in  the  operation  and  handling  of 
their  trains  and  cars  so  as  not  to  injure 
others  is  not  confined  alone  to  crossings.  It 
applies  to  ail  cases  where,  from  all  the  cir- 
cumstances surrounding  the  case,  care  and 
prudence  are  required  of  them,  and  where 
the  failure  to  exercise  it  may  result  in  in- 
jury to  others.  Railroad  companies,  like  nat- 
ural persona,  must  so  use  their  own  property 
and  privileges  as  not  to  injure  the  rights 
of  others,  and  in  running  and  operating 
their  cars  they  must  exercise  care  propor- 
tioned to  the  danger  of  injury  to  others. 
When  In  the  exercise  of  such  care  ordinary 
caution  and  prudence  require  the  giving  of 
signals  or  warning,  the  failure  to  do  so  is 
negligence.  In  the  case  in  hand  it  is  made 
to  appear:  That  the  crossings  had  been 
blocked  by  the  defendant  for  about  one  hour. 
Tbat  many  persons  of  the  town  had  been  at- 
tracted by  some  kind  of  a  show  or  a  parade 
about  to  take  place.  Some  of  them  were 
about  the  street  at  the  crossings  and  near 
the  track  where  the  cars  stood.  A  number  of 
them  had  crossed  between  the  cars  and  over 
them.  It  is  but  fair  to  presume  that  the 
train  operatives  well  knew  these  things,  or 
that  they,  in  the  exercise  of  ordinary  care, 
ought  to  have  known  them.  Moreover,  there 
is  evidence  in  the  record  that  men  and  boys, 
in  the  presence  of  the  brakeman,  passed  be- 
tween and  over  the  cars.  It  was  well  ob- 
served by  Mr.  Justice  Holmes  in  the  case 
of  Scbleinmer  v.  Buffalo,  Rochester,  etc., 
Ry.,  205  U.  S.  1,  27  Pup.  Ct.  407,  51  L.  Ed. 
(881:  "Negligence  consists  in  conduct  which 
common  experience  or  the  special  knowledge 
of  the  actor  shows  to  be  so  likely  to  produce 
the  result  complained  of,  under  the  circum- 
stances known  to  the  actor,  that  he  is  held 
answerable  for  that  result,  although  it  was 
not  certain,  intended,  or  foreseen."  Aside 
from  the  knowledge  possessed  by  the  brake- 
man  that  the  plaintiff  and  bis  companions 
and  others,  were  about  the  cars,  a  jury  may 
well  find  from  all  the  circumstances  that 
the  train  operatives,  in  the  exercise  of  ordi- 
nary care,  ought  to  have  anticipated  that 


persons  might  be  in  the  act  of  crossing,  or 
be  on  or  between  or  about  the  cars,  and  that 
not  to  give  warning  before  moving  the  train 
would  result  in  injury.  In  a  case  where  the 
facts  were  quite  similar  to  those  before  us, 
where  a  boy  8%  years  of  age  "attempted  to 
climb  between  the  cars  for  the  purpose  of  go- 
ing to  his  home  and  the  train  started  and 
killed  him,"  it  was  said:  "Whatever  may  be 
the  law  in  other  jurisdictions,  it  is  very  well 
settled  in  this  state  that  trains  cannot  be 
operated  in  such  places  In  the  same  manner 
that  they  may  be  lawfully  operated  in  the 
country.  Such  a  state  of  facts  calls  for  the 
exercise  of  some  additional  care  in  the  move- 
ment of  trains.  The  care  to  be  exercised  is 
undoubtedly  that  degree  of  care  which  is 
reasonably  adequate  to  meet  and  avoid  the 
dangers  which  ought  to  be  anticipated  under 
the  circumstances.  Townley  v.  Railway  Co., 
53  Wis.  626,  11  N.  W.  55;  Whalen  v.  Rail- 
way Co.,  75  Wis.  654,  44  N.  W.  849;  Johnson 
v.  Transfer  Co.,  86  Wis.  64,  56  N.  W.  161. 
It  was  clearly  a  question  for  the  jury  in  the 
present  case  to  decide  whether  the  trainmen 
ought,  in  the  exercise  of  due  care,  to  have 
anticipated  that  a  child  might  be  present  ou 
the  track  or  on  the  cars  when  the  train  start- 
ed, and,  if  so,  whether  some  greater  degree 
of  care  should  have  been  exercised  in  giving 
warning  of  the  starting  of  the  train,  or 
some  greater  precaution  taken  to  guard 
against  such  an  accident.  The  train  bad 
stood  in  that  place  for  nearly  an  hour, 
blocking  all  the  communication  between  the 
two  sides  of  the  village.  The  proof  was 
ample  to  show  that  grown  persons  and  chil- 
dren frequently  crawled  under  or  climbed 
over  trains  at  that  place  under  like  circum- 
stances. Upon  this  very  day  the  conductor 
of  the  train  saw  children  playing  between 
the  tracks  and  attempting  to  ride  on  the  cars 
of  his  train  when  it  pulled  in.  The  question 
whether  he  and  his  colleagues  in  the  man- 
agement of  the  train  exercised  that  degree 
of  care  when  the  train  pulled  out  which 
ought  to  have  been  exercised,  in  view  of  the 
dangers  to  be  reasonably  anticipated,  was  a 
question  for  the  Jury."  Carmer  v.  Chicago. 
St.  P.,  M.  &  O.  Ry.  Co.,  95  Wis.  513,  70 
X.  W.  560.  Nor  did  the  defendant's  negli- 
gence In  moving  the  train  depend  upon  no- 
tice to  the  employes  that  the  particular  per- 
son injured  was  between  or  on  the  cars,  or 
that  his  position  was  one  of  peril  when  the 
train  was  moved,  where  the  crossings  had 
been  obstructed  for  an  hour  or  more  and 
many  persons  had  passed  between  or  over 
the  cars,  to  the  knowledge  of  the  defendant's 
employes.  San  Antonio  &  A.  P.  Ry.  Co.  v. 
Green,  49  S.  W.  670,  20  Tex.  Civ.  App.  5. 
The  plaintiff  was  not  a  trespasser,  and 
therefore  the  contention  made  that  no  duty 
was  owing  from  the  defendant  until  he  was 
discovered  in  a  place  of  danger  is  not  sound. 
The  evidence  tends  to  show  that  the  plaintiff 
was  rightfully  upon  the  crossing.  He  was 
at  a  place  where  he  had  a  right  to  be.  His 
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right  to  the  use  of  the  crossing  was  in  most 
respects  mutual,  reciprocal,  and  equal  with 
that  of  the  defendant,  except  as  to  the  right 
of  way  of  passage.  He  had  remained  at  the 
crossing  about  half  an  hour,  waiting  for  the 
removal  of  the  obstruction.  His  climbing 
upon  the  cars,  under  the  circumstances,  for 
the  purpose  of  crossing  and  passing  over  the 
obstruction,  did  not  make  him  a  trespasser. 
Llttlejobn  v.  Richmond  &  D.  R.  Co.,  49  S.  O. 
12,  28  S.  E.  967;  Mayer  v.  O.  &  A.  R.  R. 
Co.,  63  111.  App.  309;  Krenzer  v.  Pittsburg, 
C  C.  &  St.  L.  Ry.  Co.,  151  Ind.  587,  43  N. 
E.  649,  68  Am.  St  Rep.  252.  We  think  the 
evidence  sufficient  on  the  question  of  the  de- 
fendant's negligence  to  let  the  case  to  the 
Jury. 

We  now  come  to  a  consideration  of  the 
question  of  contributory  negligence.  Even 
an  adult  may  or  may  not  be  guilty  of  negli- 
gence, depending  upon  the  circumstances  of 
the  case,  In  climbing  over  stationary  cars 
obstructing  a  crossing.  In  some  cases  he 
may  be  guilty  of  negligence  as  matter  of 
law;  In  others,  It  is  a  question  of  fact  for 
the  Jury.  This  is  well  illustrated  in  the  fol- 
lowing cases:  Corcoran  v.  St  Louis,  I.  M. 
&  S.  Ry.  Co.,  105  Mo.  899,  16  S.  W.  411,  24 
Am.  St.  Rep.  394;  Sheridan  v.  B.  &  O.  R. 
Co.,  101  Md.  50,  60  Atl.  280.  In  the  first 
case  the  plaintiff  was  held  guilty  of  negli- 
gence as  matter  of  law,  where  it  appeared 
he  attempted  to  climb  over  stationary  cars 
without  looking  to  see  or  knowing  whether 
they  were  attached  to  an  engine,  or  were 
liable  to  be  moved  at  any  time,  although 
the  cars  were  obstructing  the  street  crossing 
In  violation  of  the  city  ordinance.  In  the 
other  case  the  plaintiff,  on  his  way  to  din- 
ner, in  approaching  the  crossing,  found  it 
blocked  by  a  long  freight  train.  He  met  a 
brakeman  of  the  train,  who  told  him  to 
jump  over  It  but  he  crawled  underneath  the 
cars  and  crossed  in  that  way.  On  his  return 
from  dinner,  going  towards  the  factory  where 
he  was  employed,  he  found  the  train  still 
standing  across  the  street  He  met  the  same 
brakeman,  who  again  told  him  to  cross  the 
train.  The  plaintiff  hesitated  to  do  so,  when 
the  brakeman  told  him  he  bad  plenty  of  time, 
and  further  stated:  "We  cannot  leave  here 
until  we  get  a  helper,  and  probably  we  will 
be  here  an  hour,"  and  said  that  a  signal 
had  to  be  given  the  engine  ahead  before 
starting  the  train.  The  plaintiff  thereupon 
took  hold  of  two  cars  and  attempted  to  get 
upon  the  bumpers  between  them,  so  as  to 
cross  over  the  train,  but  Just  as  he  got  his 
foot  on  the  bumpers,  the  train  started  with- 
out signal  or  warning,  and  crushed  his  foot 
between  the  bumpers.  In  holding  that  the 
plaintiff  was  not  guilty  of  negligence,  the 
court  said:  "The  appellant  does  not  appear 
to  have  attempted  to  make  the  crossing  In 
a  negligent  manner.  To  cross  over  the  bump- 
ers between  two  freight  cars  when  at  rest 
Is  not  necessarily  a  dangerous  operation. 
The  peril  of  the  situation  arises  from  the 


danger  of  the  cars  starting  before  the  cross- 
ing is  completed.  In  the  present  case  the 
appellant  used  reasonable  care  to  ascertain 
when  the  train  would  start  by  making  in- 
quiry of  one  of  the  brakemen  in  charge  of 
It  who  Informed  him  that  it  would  remain 
for  some  time  longer  until  a  helping  engine 
came,  which  would  signal  Its  approach  by 
blowing  a  whistle.  Assuming  that  the  appel- 
lant had  the  implied  assent  of  the  appellee 
to  make  this  crossing,  we  do  not  think  It 
can  be  said  as  a  matter  of  law  that  he  was 
guilty  of  contributory  negligence  in  attempt- 
ing to  make  It  in  the  manner  appearing  from 
the  evidence.'* 

The  case  is  somewhat  stronger  in  its  facts 
than  is  the  one  in  hand  in  the  particulars 
that  the  plaintiff  was  there  Informed  that 
a  signal  would  be  given  before  the  train 
would  be  moved,  and  was  Invited  by  the 
brakeman  to  cross,  while  here  the  brake- 
man  told  the  plaintiff  he  would  have  time 
to  cross  if  he  wanted  to.  But  It  must  be  re- 
membered that  the  conduct  of  a  boy  8  yean 
of  age  Is  not  to  be  judged  by  the  standard 
applied  to  an  adult  It  may  well  be  that  the 
statement  made  to  the  boy,  If  It  did  not 
amount  to  an  implied  invitation  to  cross,  nev- 
ertheless was  so  understood  by  him.  Though 
the  statement  was  not  an  Invitation  to  cross, 
and  though  the  boy  was  not  Justified  In  ac- 
cepting It  as  such,  nevertheless  It  well  tend- 
ed to  induce  or  at  least  Influence  him  In  be- 
lieving that  the  cars  would  not  be  moved  for 
some  time,  and  that  the  crossing  could  be 
made  by  him  in  safety,  especially  when  con- 
sidered in  connection  with  the  other  circum- 
stance that  he  saw  others  doing  so  with  ap- 
parent ease  and  In  safety.  The  degree  of 
care  required  of  a  child  must  be  graduated 
to  Its  age,  capacity,  and  experience,  and 
must  be  measured  by  what  might  ordinarily 
be  expected  from  a  child  of  like  age,  capaci- 
ty, and  experience  under  similar  conditions. 
If  It  acted  as  might  reasonably  be  expected 
of  such  a  child,  It  cannot  be  charged  with 
contributory  negligence.  It  however.  Is  urg- 
ed that  notwithstanding  plaintiff's  age,  he 
had  sufficient  capacity  to  know  and  under- 
stand the  character  of  his  act  and  the  risks 
incident  thereto,  and  for  that  reason  his  con- 
duct was  to  be  measured  by  the  same  stand- 
ard as  Is  applied  to  an  adult  This  is  prin- 
cipally based  upon  the  following  testimony 
given  by  plaintiff  on  cross-examination:  "Q. 
You  knew  when  you  started  to  cross  if  the 
train  was  standing  there  it  was  likely  to  go 
most  any  time?  A.  I  thought —  When  the 
Mackay  train  left  we  thought  we  was  all 
through.  Q.  When  it  separated— you  diCa't 
know  the  other  train  was  there  until  It  sep- 
arated? A.  No;  we  was  waiting  there  for 
half  an  hour.  Q.  You  don't  know  how  long 
the  other  train  had  been  there,  and  when  it 
came  there?  A.  No;  the  Mackay  train  was 
there  half  an  hour.  Q.  Of  course  you  knew 
that  when  a  train  Is  standing  on  the  track  it 
is  likely  to  move  at  any  time.   You  ne^or 
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know  when  It  is  going  to  move?  A.  No.  That 
is  right.  Q.  You  knew  that  you  were  tak- 
ing chances  when  you  undertook  to  crawl 
under  or  over  the  train,  didn't  you?  A.  Yes. 
Q.  You  knew—  A  I  didn't  think  nothing  at 
the  time.  Q.  I  understand.  But  when  you 
stop  to  think  about  it  you  knew  then  and 
do  now  that  it  was  a  dangerous  thing  to  go 
under  or  over  a  train  because  you  don't 
know  when  it  might  start?  A.  I  didn't  think 
of  it  at  all  when  I  done  it  Q.  If  you  had 
Btopped  to  think  you  would  have  known  it 
would  be  dangerous?  A.  Yes.  I  think  It 
now  after  it  is  already  done.  Q.  You  knew 
that  the  couplers  that  were  there  were  not 
made  to  stand  on,  walk  across  the  train  on, 
didn't  you?  A.  I  saw  so  many  people  do  it. 
Q.  But  you  knew  that  was  not  what  it  was 
provided  for?  A.  I  know  it  I  know  It  was 
provided  just  to  pull  the  train  along.  Q.  It 
was  not  for  people  to  ride  or  stand  on,  or  any- 
thing of  the  kind?  A.  No.  *  •  *  Q.  And 
you  knew  if  it  did  move  and  you  were  under 
it  or  on  It  somewhere  it  might  shake  you  off 
and  run  over  you?  A.  Yes;  I  didn't  think  of 
that  at  the  time  though.  Q.  You  didn't  stop 
to  think,  did  you?  A.  No.  Q.  You  thought 
you  would  get  across  before  it  would  start? 
A.  Yes,  sir;  the  brakeman  told  me  I  would 
have  time.  Q.  You  knew  that  if  it  was  likely 
to  start  you  wouldn't  have  started  to  go 
through  there  if  it  was  going  to  start?  A. 
No,  sir.  Q.  And  you  wouldn't  have  done  that 
because  you  knew  it  would  be  dangerous? 
A.  I  know  I  wouldn't  Wouldn't  take  chan- 
ces on  my  life  like  that  if  I  knew  It  was 
going  to  go.  Q.  It  was  because  you  thought 
It  was  not  going  to  go  that  made  you  climb 
through  there?  A.  Yes.  Q.  If  you  thought  It 
was  going  to  go  you  wouldn't  have  risked 
your  life,  as  you  say,  by  going  through  there? 
A.  This  brakeman  ought  to  give  me  a  kick 
and  sent  me  away  from  there,  knocked  me 
out  of  there.  That  is  the  way  I  think  of  It 
now."  This  testimony  shows  that  the  boy 
possessed  some  knowledge  that  danger  was 
Involved  In  an  act  of  climbing  over  cars  if 
they  were  set  In  motion.  But  it  also  shows, 
especially  when  read  with  his  testimony  on 
direct  examination,  that  he,  from  what  the 
brakeman  told  him,  did  not  anticipate  that 
the  cars  might  be  moved.  The  danger  to 
which  he  was  exposed  arose  from  the  start- 
ing of  the  train.  The  happening  of  the  thing 
which  made  his  undertaking  dangerous  was 
not  expected  by  him.  He  thought  there  was 
no  danger  because  he  did  not  expect  the  train 
to  move.  So  thinking  and  so  believing  he 
acted.  Is  he  to  be  charged  with  negligence 
as  matter  of  law  because  he  did  not  think 
otherwise,  and  did  not  anticipate  that  the 
cars  might  be  moved,  notwithstanding  what 
the  brakeman  told  him,  the  length  of  time 
the  cars  had  stood  blocking  the  crossing,  and 


what  he  saw  others  doing?  We  think  not 
Furthermore,  the  testimony  does  not  so  clear- 
ly show  that  he  at  the  time  fully  appreciat- 
ed the  danger  to  which  he  was  exposed,  or 
that  he  had  such  thoughtfulness  or  discre- 
tion to  avoid  it  which  Is  possessed  by  an 
ordinarily  prudent  adult  person  as  to  require 
his  conduct  to  be  measured  by  such  a  stand- 
ard. The  respondent's  contention  In  this 
regard  is  well  answered  by  the  court  in  the 
case  of  Thompson  v.  M.,  K.  k  T.  By.  Co., 
93  Mo.  App.  548,  67  S.  W.  693,  in  the  follow- 
ing language:  "Suppose  the  fact  to  be  con- 
ceded that  the  plaintiff  had  sufficient  mental 
capacity  to  know  that  it  was  dangerous  to  un- 
dertake to  pass  between  the  cars  of  defend- 
ant's train  while  it  was  standing  on  its 
track  at  said  station,  and  that  notwithstand- 
ing this  knowledge  of  the  danger  he  attempt- 
ed to  pass  between  such  cars  and  was  there- 
by hurt,  is  that  of  itself  sufficient  to  charge 
him  with  contributory  negligence?  A  boy 
may  have  the  knowledge  of  an  adult  person 
in  respect  to  the  danger  which  will  attend 
a  particular  act,  but  at  the  same  time  he 
may  not  have  the  prudence,  thoughtfulness, 
and  discretion  to  avoid  them  which  Is  pos- 
sessed by  the  ordinarily  prudent  adult  per- 
son, and  therefore  it  has  become  a  settled 
rule  of  law  in  this  state  that  a  child  is  not 
negligent  If  he  exercise  that  degree  of  care 
which,  under  like  circumstances,  would  be 
expected  of  one  of  his  years  and  capacity. 
And  whether  he  uses  such  care  in  any  given 
case  is  a  question  to  be  left  for  the  jury 
to  decide.  Anderson  v.  Railroad,  81  Mo.  App. 
116;  Riley  v.  Railroad,  68  Mo.  App.  652; 
Burger  v.  Railroad,  112  Mo.  249,  20  S.  W. 
430,  34  Am.  St.  Rep.  370;  Anderson  v. 
Railroad,  161  Mo.  411,  61  S.  W.  874.  The 
defendant's  instructions,  as  have  been  seen, 
told  the  Jury  that  If  it  found  the  fact  to  be 
that  the  plaintiff  had  sufficient  mental  ca- 
pacity to  know  the  danger  attending  an  at- 
tempt to  pass  between  the  cars,  and  with 
this  knowledge  made  such  an  attempt  and 
was  thereby  injured,  he  was  guilty  of  con- 
tributory negligeuce,  without  reference  as  to 
whether  or  not  he  had  the  prudence,  thought- 
fulness, and  discretion  to  avoid  it  (the  dan- 
ger) which  Is  possessed  by  an  ordinarily  pru- 
dent adult  person." 

While  a  child  8  years  of  age  may,  in  some 
cases,  be  guilty  of  negligence  as  matter  of 
law,  the  question  is  generally  one  of  fact  for 
the  jury.  1  Thompson's  Commentaries  on 
the  Law  of  Negligence,  §  308;  8  Elliott  on 
Railroads,  §  1261.  We  are  of  the  opinion 
that  uuder  the  facts  and  circumstances  of 
this  case,  the  question  here  was  one  of  fact 

The  Judgment  of  the  court  below  is  there- 
fore reversed,  and  the  cause  remanded  for  a 
new  trial.  Costs  to  appellant 

McCARTY,  C.  J.,  and  FRICK,  J„  concur. 
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TERRITORY  er  rel.  CLARK,  Atty.  Gen.,  v. 

GAINES,  Tax  Collector. 
<Supreroe  Court  of  Arizona.    Jan.  18,  1908.) 

1.  Courts  —  Mandamus— -Jurisdiction— Ven- 
ue. 

Rev.  St  1901,  par.  1294,  subd.  16,  provid- 
ing that  suits  against  public  officers  must  be 
brought  in  the  county  m  which  the  defendant 
holds  his  office,  refers  to  the  venue  of  cases  in 
the  district  courts  only,  and  does  not  apply  to 
a  mandamus  proceeding  in  the  Supreme  Court, 
the  jurisdiction  of  which  extends  throughout 
the  state. 

2.  Mandamus— Persons  Entitled  to  Sub- 
Interest. 

The  beneficial  interest  of  the  territory  in 
the  collection  of  certain  taxes,  to  an  extent  in 
excess  of  one-third  the  total  amount  thereof,  is 
sufficient  to  entitle  the  territory  to  maintain  a 
proceeding  by  mandamus  to  compel  the  county 
tax  collector  to  sue  to  collect  the  tax,  within 
Rev.  St.  1901,  par.  3074,  providing  that  a  writ 
of  mandamus  shall  be  issued  on  the  application 
of  the  party  beneficially  interested. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Mandamus,  §  55.] 

8.  Statutes— General  and  Special  Laws- 
Taxation. 

Laws  1003.  p.  162,  No.  92,  providing  for 
the  collection  of  delinquent  taxes  and  directing 
the  striking  of  all  taxes  due  prior  to  1888  from 
the  forfeited  list,  and  imposing  interest  on  de- 
linquent taxes  only  after  January  1,  1901,  was 
not  objectionable  as  a  special  law,  as  both  pro- 
visions were  general  in  character. 

4.  Same. 

The  provision  of  Laws  1903,  p.  162,  No. 
92,  that  if  taxes  covered  by  the  provisions  of 
the  act  should  remain  delinquent  on  January  1, 
1904,  the  tax  collector  should  enforce  payment 
with  certain  penalties  and  costs  by  suit,  was 
general,  and  not  special  in  its  application. 

5.  Courts— Decisions— Stare  Decisis. 

Determination  of  a  legal  question  by  the 
affirmance  of  a  judgment  by  an  equally  divided 
court  does  not  have  the  force  of  a  cogent  prec- 
edent. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  13,  Courts,  8  316.] 

6.  Taxation  —  Action  to  Recover  Taxes  — 
Compromise— Board  of  Supervisors— Pow- 
ers. 

Rev.  St  1901,  par.  973,  conferring  on 
boards  of  supervisors  power  to  direct  and  con- 
trol the  prosecution  and  defense  of  all  suits  to 
which  the  county  is  a  party,  and  to  compromise 
the  same  and  to  do  and  perform  all  other  acts 
and  things  which  may  be  necessary  to  the  full 
discharge  of  the  chief  legislative  authority  of 
the  county  government,  did  not  confer  on  a  coun- 
ty's board  of  supervisors  authority  to  com- 
promise an  action  for  the  collection  of  taxes. 

7.  Same— Terms  of  Compromise. 

A  compromise  of  delinquent  taxes,  made 
subsequent  to  the  passage  of  Act  March  19, 
1903,  Laws  1903,  p.  108,  No.  92,  amending 
Revenue  Law,  §  91  (Rev.  St.  1901,  par.  3922), 
and  specifying  the  conditions  under  which  a 
board  of  supervisors  may  compromise  taxes, 
which  compromise  was  not  based  on  any  of 
the  conditions  specified,  was  void. 

8.  Same— Duty  to  Sue— Discretion. 

Under  Revenue  Law,  §  8C  (Rev.  St.  1901, 
par.  3917),  as  amended  by  Act  March  19,  1903 
(Laws  1903,  p.  165,  No.  92),  requiring  the  county 
tax  collector  to  sue  for  the  collection  of  delin- 
quent taxes,  it  is  the  duty  of  such  officer  to 
bring  such  suit  in  the  exercise  of  which  he  has 
no  discretion. 

Mandamus  by  the  territory  of  Arizona,  on 
relation  of  E.  S.  Clark,  Attorney  General, 


against  J.  N.  Gaines,  tax  collector  of  Cochise 
county.  Peremptory  mandate  granted. 

E.  S.  Clark,  Atty.  Gen.,  for  petitioner.  Ben 
Goodrich,  for  respondent. 

NAVE,  J.  This  is  a  proceeding  brought  in 
this  court  by  the  territory  of  Arizona,  upon 
the  relation  of  the  Attorney  General,  to  com- 
pel the  tax  collector  of  Cochise  county  to  in- 
stitute a  suit  pursuant  to  Act  No.  92,  p.  162,  of 
the  Laws  of  the  Twenty-Second  Legislative 
Assembly  (Laws  1903),  to  collect  delinquent 
taxes  from  the  Copper  Queen  Consolidated 
Mining  Company,  a  corporation.  The  Issues 
before  us  are  of  law ;  the  facts  appearing  in 
the  pleadings  of  the  respective  parties.  The 
more  important  averments  of  the  petition  are 
that  in  1901  the  Copper  Queen  Consolidated 
Mining  Company,  a  corporation,  was  the  own- 
er of  certain  real  and  personal  property  situ- 
ated in  Cochise  county,  whereof  it  made  return 
to  the  tax  assessor;  that  the  property  was 
assessed  by  that  officer;  that  the  board  of 
equalization  of  that  county,  upon  due  notice 
and  hearing,  added  to  the  assessed  valuation 
thereof ;  that  the  total  valuation  as  increased 
was  $3,833,034.76 ;  that  the  territorial  board 
of  equalization  in  that  year  fixed  the  rate  of 
taxes  for  territorial  purposes  at  $1.17  on 
each  $100  valuation;  that  the  board  of  su- 
pervisors of  Cochise  county  levied  for  county 
purposes  a  tax  of  $2.03  upon  each  $100  valu- 
ation, whereby  there  became  a  total  levy  for 
county  and  territorial  purposes  in  the  sum  of 
$3.20  on  each  $100  valuation  in  said  county ; 
that  the  assessment  roll  was  made,  and  du- 
plicate thereof  placed  in  the  hands  of  the 
tax  collector;  that  the  total  taxes  levied  as 
aforesaid  on  the  property  of  said  company 
amounted  to  the  sum  of  $122,657.09;  that 
the  said  company  paid  to  the  county  treasur- 
er in  partial  payment  thereof  the  sum  of 
$23,265.76 ;  that  the  remainder  of  said  taxes 
became  delinquent  and  was  and  still  is  delin- 
quent and  unpaid,  in  the  sum  of  $99,391.33; 
that  the  said  delinquent  taxes  were  placed  up- 
on the  back-tax  book ;  that  by  virtue  of  Act 
No.  92,  p.  162,  of  the  Laws  of  the  Twenty-Sec- 
ond Legislative  Assembly,  it  became  the  duty 
of  respondent  to  collect  said  delinquent  taxes 
by  suit,  which  duty  respondent  has  neglected 
and  refused  to  perform,  although  demand  has 
been  made  upon  him  by  petitioner. 

Respondent  demurs  that  this  court  is  with- 
out jurisdiction  of  this  action,  that  the  peti- 
tioner is  not  shown  to  have  legal  capacity  to 
maintain  this  action,  and  that  Act  No.  92, 
supra,  is  invalid,  wherefore  petitioner  has 
no  cause  of  action.  Upon  the  merits,  respond- 
ent pleads  that  the  Copper  Queen  Consolidat- 
ed Mining  Company  brought  suit  against  the 
county  of  Cochise  and  the  tax  collector  there- 
of to  restrain  them  from  collecting  or  attempt- 
ing to  collect  the  taxes  in  question  In  excess 
of  the  amount  tendered;  that  this  suit  was 
determined  favorably  to  the  company  In  the 
district  court,  was  appealed  to  this  court, 
and  by  it  reversed  and  remanded  for  a  new 
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trial  (Comity  of  Cochise  v.  Copper  Queen  Con-  1 
sol.  Mln.  Co.,  8  Ariz.  221,  71  Pac.  940,  and  f 
Id.,  8  Ariz.  459,  76  Pac.  595);  that  thereafter, 
by  resolution  of  the  board  of  supervisors  of 
Cochise  county  adopted  on  June  7,  1904,  said 
action  was  compromised;  that  under  the  com 
promise  said  company  paid  all  the  taxes  there- 
by found  to  be  justly  and  equitably  doe  from 
it  for  the  year  1901,  and,  pursuant  to  Its  stip- 
ulation In  the  compromise,  dismissed  that  ac- 
tion on  June  25,  1904. 

1.  Respondent  contends  that  by  virtue  of 
subdivision  16,  par.  1294,  Rev.  St.  1901,  he 
must  be  sued  in  Cochise  county,  wherefore 
this  court,  sitting  in  Maricopa  county,  Is 
without  Jurisdiction  of  this  action.  That  sub- 
division reads  as  follows:  "Suits  against 
public  officers  must  be  brought  in  the  county 
In  which  the  officer  holds  his  office."  Para- 
graph 1294  has  reference  to  the  venue  of 
cases  in  district  courts  only.  This  is  disclos- 
ed, not  merely  by  the  context,  but  is  irre- 
sistibly clear  when  It  is  observed  that  the 
provisions  of  that  paragraph  are  inconsistent 
with  the  exercise  of  original  jurisdiction  by 
the  Supreme  Court  In  any  case.  In  a  technic- 
al sense,  proceedings  in  this  court  do  not 
have  their  venue  in  a  county.  Original  jur- 
isdiction Is  unequivocally  conferred  upon  this 
court  In  a  variety  of  proceedings,  among 
them,  by  paragraph  3078,  In  proceedings  In 
mandamus.  Such  jurisdiction  must  be  ex- 
ercised wherever  this  court  may  have  its  seat, 
but  the  geographical  limits  of  the  jurisdiction 
are  not  those  of  a  county,  but  those  of  the 
territory.  The  demurrer  as  to  Jurisdiction 
Is  not  well  taken. 

2.  It  Is  contended  that  the  territory  is 
without  legal  capacity  to  maintain  this  ac- 
tion, In  that  it  is  not  beneficially  interested. 
Paragraph  3074,  Rev.  St.  1901,  requires  that 
the  writ  of  mandamus  "shall  be  issued  upon 
affidavit  on  the  application  of  the  party  bene- 
ficially Interested."  The  petitioner  has  a 
beneficial  interest  in  the  collection  of  the  tax- 
es in  question  to  the  extent  In  excess  of  one- 
third  of  the  total  amount  thereof.  It  is 
true,  as  urged  by  the  respondent,  that  the 
machinery  of  tax  collection  is  in  the  hands 
of  the  county  officers,  and  that  until  the  tax- 
es are  collected  the  duty  does  not  devolve  up- 
on any  county  officer  to  account  for  the  ter- 
ritory's proportion  of  the  taxes  or  to  remit  it 
Rut  to  the  extent  of  collecting  the  territori- 
al taxes,  the  officers  of  the  county  are  acting 
as  agents  of  the  territory,  and  not  independ- 
ent of,  or  without  relation  to,  the  territory  and 
its  corporate  interest  County  of  Sacramento 
v.  C.  P.  R.  R.  Co.,  61  Cal.  257.  We  have  no 
difficulty  in  finding  that  the  territory  is 
beneficially  interested  in  this  matter  within 
the  purview  of  the  statute.  State  v.  Gracey, 
11  Nev.  223. 

3.  It  is  contended  that  Act  No.  92,  supra, 
is  obnoxious  to  the  Harrison  act  in  the  re- 
spect that  It  is  a  special  law.  This  conten- 
tion has  been  before  us  in  some  aspects  and 
determined  ad?ersely  to  the  contention.  Wal- 


lapal  M.  &  D.  Co.  Territory  (Ariz.)  84  Pac. 
87 ;  Hughes  v.  Lazard,  5  Ariz.  4,  43  Pac  422. 
It  is  now  urged  that  the  act  makes  an  un- 
lawful discrimination  in  that  it  provides  for 
the  remission  of  all  taxes  delinquent  prior  to 
the  year  1888,  and  In  that  it  Imposes  Interest 
on  delinquent  taxes  from  January  1,  1901, 
only.  With  respect  to  the  taxes  delinquent 
prior  to  the  year  1888,  the  effect  of  the  pro- 
vision objected  to  Is  that  of  a  statute  of  limita- 
tion, applicable  to  all  of  a  general  class.  As 
to  the  second  feature  of  the  special  objection, 
the  act  prescribes  the  same  procedure  for  the 
collection  of  all  taxes  delinquent  after  the 
year  1888,  but  provides  for  the  Imposition  of 
a  charge  of  interest  on  delinquent  taxes  com- 
puted only  from  the  1st  day  of  Januaryr 
1901.  This,  also,  is  general  in  its  application. 
As  a  final  objection  to  the  act  in  this  respect. 
It  Is  pointed  out  that  special  penalties  at- 
tach to  those  delinquents  against  whom  suit 
may  be  brought  it  being  provided  that  if  on 
the  1st  day  of  January,  1904,  any  of  the  tax- 
es covered  by  the  provisions  of  the  act  shall 
remain  delinquent  (the  act  Is  of  date  March 
19,  1903),  the  tax  collector  shall  proceed  to 
enforce  the  payment  thereof,  together  with 
certain  penalties  and  costs,  by  suit.  This 
provision  is  also  general  In  its  application. 
We  cannot  affirm  that  any  of  the  classifica- 
tions involved  are  unreasonable  or  unjust 
The  principles  governing  such  an  inquiry 
have  been  adequately  treated  in  former  opin- 
ions. Rennett  v.  Nichols  (Ariz.)  80  Pac.  393  -t 
Sanford  v.  Tucson,  8  Ariz.  247,  71  Pac.  903; 
Maricopa  County  v.  Rurnett  8  Ariz.  242,  71 
Pac.  908.  This  act  in  the  features  consider- 
ed, is  not  obnoxious  either  to  the  letter  or 
the  spirit  of  the  organic  law. 

4.  Upon  the  merits,  as  we  have  shown,  re- 
spondent presents  as  his  excuse  for  refusing 
to  Institute  suit  to  collect  the  unpaid  taxes 
In  question,  and  as  a  bar  to  the  issuance  of 
a  writ  of  mandate  to  bring  such  suit  the 
acts  of  the  board  of  supervisors  and  the 
Copper  Queen  Consolidated  Mining  Com- 
pany, In  compromise  of  a  suit  to  restrain 
the  collection  of  these  taxes.  The  Attorney 
General  maintains  that  the  board  of  super- 
visors had  no  power  to  compromise  the  ac- 
tion, and  contends  that  the  matter  Is  now  to 
be  resolved  by  the  application  of  tbe  doc- 
trine stare  decisis.  He  refers  us  to  the  case 
of  Schuerman  v.  Territory  (Ariz.)  85  P.  1134. 
We  decided  that  case  by  divided  bench  with- 
out rendering  an  opinion,  Mr.  Justice  Sloan 
not  sitting.  It  is  true  that  the  judgment 
there  affirmed  determined,  among  other  mat- 
ters, the  precise  point  now  before  us;  but, 
the  affirmance  being  by  a  divided  court,  It 
does  not  have  the  force  of  a  cogent  prece- 
dent Etting  v.  U.  S.  Rank,  11  Wheat  (U. 
S.)  59,  6  L.  Ed.  419.  Wherefore,  we  will  in- 
quire into  tbe  matter  Involved  as  if  It  were 
a  matter  of  novel  Impression.  Respondent 
finds  in  paragraph  973,  Rev.  St  1901,  full 
authority  for  the  board  of  supervisors  to 
make  the  compromise  in  question.    By  a 
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subdivision  of  that  paragraph,  there  is  con- 
ferred upon  hoards  of  supervisors  the  pow- 
er "to  direct  and  control  the  prosecution  and 
defense  of  all  suits  to  which  the  county  Is 
a  party,  and  to  compromise  the  same."  The 
defendants  In  the  suit  In  question  were  the 
county  of  Cochise  and  M.  D.  Scrlbuer,  the 
tax  collector  of  that  county.  Under  our 
revenue  law,  the  board  of  supervisors  has  a 
supervisor}'  funetion  to  perform  In  the  as- 
sessment and  collection  of  taxes,  but  assess- 
ment and  collection  do  not  directly  devolve 
upon  that  body.  Assessments  are  made  by 
the  county  assessor,  and  may  be  raised  or 
lowered  by  the  county  board  of  equalization. 
The  county  board  of  equalization,  although 
its  personnel  is  that  of  the  board  of  super- 
visors, is  a  distinct  tribunal,  and  is  not  the 
board  of  supervisors.  Moreover,  after  the 
board  of  equalization  has  performed  its 
duties  of  rectifying  undervaluations  or  over- 
valuations, it  has  exhausted  its  functions. 
The  collection  of  taxes  then  devolves  upon 
the  tax  collector,  over  whom  the  board  of 
supervisors  exercises  only  the  same  control 
which  it  exercises  over  all  other  county  of- 
ficers. The  county  of  Cochise,  as  a  munici- 
pal body,  was  not  a  proper  party  to  the  suit 
brought  by  the  Copper  Queen  Consolidated 
Mining  Company  to  restrain  the  collection 
of  the  taxes  assessed  upon  it  by  the  board 
of  equalization,  and  which,  by  virtue  of 
that  assessment,  it  became  the  duty  of  the 
tax  collector  to  collect.  It  follows  that  the 
board  of  supervisors  did  not  derive  au- 
thority from  the  provisions  above  quoted  to 
compromise  this  suit.  Its  authority  would 
be  more  appropriately  attributable  to  anoth- 
er provision  of  the  same  paragraph,  confer- 
ring upon  that  board  authority  "to  do  and 
perform  all  other  acts  and  things  which  may 
be  necessary  to  the  full  discharge  of  the 
duties  of  the  chief  legislative  authority  of 
the  county  government."  But  our  system  of 
revenue  collection  Is  Inconsistent  with  a 
theory  that,  under  that  or  any  other  pro- 
vision, a  board  of  supervisors  may  raise, 
lower,  or  remit  taxes.  The  only  powers  pos- 
sessed by  such  boards  are  those  expressly 
conferred  by  statute  or  necessarily  implied 
therefrom.  Santa  Cruz  County  v.  Barnes 
(Ariz.)  70  Pac.  021;  State  v.  C.  P.  R.  P».  Co., 
9  New  70.  Jurisdiction  to  remit  or  com- 
promise taxes  we  should  find  conferred  in 
express  terms  carefully  conditioned;  It  may 
not  be  predicated  upon  an  inference.  We 
conclude,  therefore,  that  the  attempted  com- 
promise pleaded  by  respondent  was  void. 
State  v.  C.  P.  R.  R.  Co.,  9  Nev.  79;  Id..  10 
Nev.  87;  Sacramento  Co.  v.  C.  P.  R.  R.  Co., 
m  Cal.  254.  It  is  cogent  that  the  Legisla- 
ture, by  a  necessary  Inference  from  its  en- 
actment of  Act  No.  34,  p.  50,  of  the  Laws  of 
1891,  has  given  our  statutes  the  same  con- 
struction. The  parts  of  paragraph  973,  above 
quoted,  and  the  general  system  of  the  assess- 
ment and  collection  of  taxes  (except  as  to 
matters  of  procedure  alone  in  the  collec- 


tion of  delinquent  taxes)  have  been  in  effect 
since  1887.  Section  1  of  Act  No.  34,  supra 
(page  50),  reads  as  follows:  "That  all  re- 
bates, adjustments,  settlements,  or  compro- 
mises heretofore  made  by  the  boards  of  su- 
pervisors, in  the  various  counties,  of  tax 
values,  tax  assessments,  or  taxes,  upon  any 
property  or  of  any  suit  or  proceeding  for  the 
collection  of  any  tax  or  taxes,  be  and  the 
same  are  hereby  ratified  and  confirmed,  pro- 
vided, however,  nothing  herein  contained 
shall  be  construed  or  held  to  mean  that  the 
said  boards  of  supervisors  shall  hereafter 
have  any  right,  power  or  authority  to  re- 
bate, adjust,  settle,  compromise  or  diminish 
any  tax,  taxes,  tax  values,  assessments  or 
levies,  or  any  suit  or  proceeding  for  the  col- 
lection of  any  tax  or  taxes  upon  any  proper- 
ty except  as  a  board  of  equalization  in  the 
manner  prescribed  by  law."  This  curative 
act,  though  not  re-enacted  In  the  Revision  of 
1901,  its  purpose  having  been  served,  Is  an 
implicit  recognition  by  the  Legislature  that 
such  compromises  by  boards  of  supervisors 
were  without  authority  of  law. 

It  is  fitting  still  further  to  point  out  that 
section  91  of  the  revenue  law  (Rev.  St  1901, 
par.  3922),  as  amended  by  Act  No.  92,  supra, 
specifies  conditions  under  which  the  board 
of  supervisors  may  compromise  taxes.  That 
act  took  effect  on  March  19,  1903,  and  there- 
fore was  In  effect  at  the  time  of  the  attempt- 
ed compromise.  The  compromise  was  not. 
based  upon  any  conditions  upon  which  a 
compromise  may  be  made  under  the  author- 
ity conferred  by  that  section.  Even  If  the 
board  of  supervisors,  by  virtue  of  the  pro- 
visions of  paragraph  973,  Rev.  St.  1901,  bad 
possessed  the  power  to  compromise  taxes, 
the  enactment  of  a  statute  specifying  the 
terms  upon  which  taxes  may  be  compro- 
mised would  have  the  effect  to  restrict  the 
authority  formerly  possessed  by  It. 

Under  section  80  of  the  revenue  law  (Rev. 
St.  1901,  par.  3917).  as  amended  by  Act  No. 
92.  it  is  the  duty  of  respondent,  in  the  ex- 
ercise of  which  he  is  without  discretion,  to 
bring  suit  to  collect  the  delinquent  taxes  in 
question. 

The  peremptory  mandate  will  issue  as 
prayed. 

KENT,  C.  J.,  and  SLOAN,  DOAN,  and 
CAMPBELL,  JJ..  concur. 


In  re  FRETWELL'S  ESTATE.    (S.  F.  4,884.) 

(Supreme  Court  of  California.    Dec.  20,  1907. 
Rehearing  Denied  Jan.  23,  1908.) 

1.  Executors— Right  to  Appeal— Pabtt  Ag- 
grieved— Ckeditob  of  Estate— Family  Al- 
lowance. 

A  creditor  of  an  insolvent  estate  is  a 
"party  aggrieved,"  by  an  erroneous  order  mak- 
ing a  family  allowance  to  the  widow,  and  may 
therefore  appeal,  under  Code  Civ.  Proc.  §  903, 
•ubd.  3,  and  section  938,  providing  that  an  ap- 
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peal  may  be  taken  from  such  order  by  a  party 
aggrieved. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  |  723.] 

2.  Same— Right  of  Administbatob— Notice. 

It  is  not  material  to  the  right  of  a  cred- 
itor of  an  insolvent  estate  to  appeal  from  an 
erroneous  order  granting  a  family  allowance  to 
the  widow  that  the  executor  or  administrator 
is  also  authorized  to  appeal  by  Code  Civ.  Proc. 
S  963,  subd.  3,  and  section  938.  and  that  such 
order  may  be  made  without  notice. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  |  723.] 

In  Bank.  Appeal  from  Superior  Court, 
Marin  County;  Thos.  J.  Lennon,  Judge. 

Proceeding  for  settlement  of  estate  of  Ed- 
win Fretwell,  deceased.  From  an  order  mak- 
ing a  family  allowance  to  the  widow,  a  cred- 
itor of  decedent  appeals.  On  motion  to  dis- 
miss. Denied. 

John  Flournoy,  for  appellant  Barclay  Hen- 
ley, Jos.  K.  Hawkins,  and  Crittenden  Thorn- 
ton, for  respondent 

PER  CURIAM.  This  Is  a  motion  to  dis- 
miss an  appeal  taken  by  a  creditor  of  deceas- 
ed from  an  order  making  a  family  allowance 
to  the  surviving  wife. 

The  sole  ground  of  the  motion  is  that  a 
creditor  of  the  deceased  may  not  maintain 
such  an  appeal.  It  appears  from  the  record 
that  appellant  claimed  in  the  court  below  that 
the  estate  is  Insolvent  and  that  the  order 
making  the  allowance  appears  to  have  been 
made  on  that  theory,  for  it  limits  the  allow- 
ance to  a  period  of  12  months,  and  provides 
that  It  is  made  without  prejudice  to  applica- 
tion for  a  further  allowance  "in  case  here- 
after said  estate  should  turn  out  to  be  sol- 
vent" We  can  conceive  of  no  ground  upon 
which  it  can  be  held  that  a  creditor  of  an  in- 
solvent estate,  who  must  look  to  the  general 
assets  for  the  payment  of  his  claim,  Is  not  a 
party  aggrieved  by  an  order  of  family  allow- 
ance erroneously  made,  the  necessary  effect 
of  such  an  order  being  to  diminish  the  amount 
he  would  otherwise  receive  on  account  of  his 
claim.  The  statute  expressly  provides  that 
an  appeal  may  be  taken  from  such  order 
(Code  Civ.  Proc.  §  963,  subd.  3),  and  that 
any  party  aggrieved  may  appeal  (Code  Civ. 
Proc.  §  938).  It  has  never  been  held  that 
such  a  creditor  may  not  maintain  an  appeal. 
On  the  other  hand,  this  court  has  annulled 
on  certiorari  an  order  requiring  an  adminis- 
trator to  pay  family  allowance  theretofore 
ordered  during  the  pendency  of  an  appeal 
taken  by  other  claimants  to  the  estate  from 
the  order  granting  the  allowance.  Pennle  v. 
Superior  Court,  89  Cal.  31,  26  Pac.  617.  It 
does  not  assist  respondent  that  this  court 
has  held  that  the  executor  or  administrator 
may  appeal  from  an  order  directing  him  to 
pay  moneys  as  family  allowance.  Such  rul- 
ing does  not  exclude  an  appeal  by  a  creditor. 
While  the  executor  or  administrator  may 
properly  be  held  to  be  a  party  aggrieved  by 
such  an  order,  the  creditor  may  also  be  such 


a  party,  and,  as  such,  the  statute  gives  him 
his  own  appeal.   Nor  Is  It  material  that  an 
order  for  family  allowance  may  be  made 
without  notice. 
The  motion  to  dismiss  the  appeal  Is  denied. 


0  Cal.  App.  755 

ROSENBERG  BROS.  &  CO.  v.  ROSS.  (Civ. 
372.) 

(Court  of  Appeal,  First  District  California. 
Nov.  14,  1907.) 

1.  Appeal  —  Review  —  Findings  — Conchx-> 
biveness. 

Where  a  finding  of  the  court  is  not  attacked 
on  appeal  for  insufficiency  of  evidence  to  sup- 
port it,  it  must  be  taken  as  true. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |§  3955-3969.] 

2.  Fraudulent  Conveyances  —  Who  Mat 
Attack— Tbansfeb  by  Husband — Validity 
as  Against  Creditors  of  Wife. 

Where  a  person,  under  a  parol  agreement 
with  his  wife,  was  the  owner  of  and  in  pos- 
session of  a  crop  raised  upon  her  land,  and  sold 
it  for  a  valuable  consideration,  the  transfer  was 
not  void  as  against  his  wife  s  judgment  cred- 
itor, of  whom  he  was  not  the  debtor,  and  did 
not  come  within  Civ.  Code,  i§  3440,  3442,  mak- 
ing certain  transfers  presumably  fraudulent. 
8.  Homestead  —  Establishment  —  Wife'* 
Separate  Pbopebty— Joint  Homestead. 

Where  a  wife  selects  a  homestead  from  her 
separate  property,  she  and  her  husband  become 
vested  with  a  joint  title  therein  to  the  extent 
of  the  homestead,  and  upon  the  death  of  either, 
the  homestead  will  vest  absolutely  in  the  sur- 
vivor. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  25,  Homestead,  |  245.] 

4.  Fraudulent  Conveyances  —  Personal 
Property— Delivery  and  Change  of  Pos- 
session —  Nature  of  Pbopebty  —  Gbowi  no 
Cbops. 

Growing  crops  are  chattels  not  susceptible 
of  manual  delivery  until  harvested,  and  are  not 
in  the  possession  or  under  the  control  of  the 
vendor,  within  the  meaning  of  the  statute  re- 
quiring an  immediate  delivery  and  continued 
change  of  possession. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  24,  Fraudulent  Conveyances,  §  459.] 

5.  Same— Immediate  Possession— Evidence. 

Evidence  held  to  show  that  a  vendee  of  a 
growing  crop  took  immediate  possession  of  it  aa 
soon  as  it  was  severed  from  the  land,  as  re- 
quired by  Civ.  Code,  §  3440,  making  certain 
transfers  of  chattels  presumably  fraudulent. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Fraudulent  Conveyances,  S  885.] 

6.  Same. 

What  constitutes  an  immediate  delivery 
and  an  actual  and  continued  change  of  posses- 
sion of  chattels  sold  must  be  determined  upon 
the  evidence  in  each  particular  case. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  24,  Fraudulent  Conveyances,  |  462.] 

7.  Same— Sufficiency  of  Consideration. 

Labor  and  expense  incurred  by  a  husband 
in  cultivating  and  caring  for  a  joint  homestead 
is  a  valuable  consideration  for  the  transfer 
to  him  of  the  wife's  interest  in  a  crop  to  be 
grown  on  the  land,  and  hence,  though  the  wife 
was  insolvent,  the  transfer  was  not  fraudulent 
and  void  as  to  her  creditors. 

Appeal  from  Superior  Court  Santa  Clara 
County ;  M.  H.  Hyland,  Judge. 
Action  of  claim  and  delivery  by  Rosenberg 
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Bros.  &  Co.  against  Frank  H.  Roes,  Jr.  Judg- 
ment for  plaintiff,  and  from  an  order  denying 
defendant  a  new  trial,  be  appeals.  Affirmed. 

Will  M.  Beggs,  for  appellant  Rogers, 
Bloomlngdale  ft  Free,  for  respondent 

HALL,  J.  This  action  of  claim  and  de- 
livery was  brought  to  recover  the  possession 
of  a  lot  of  prunes  taken  by  the  defendant  as 
sheriff  of  Santa  Clara  county,  under  a  writ 
of  execution  upon  a  judgment  against  Grace 
M.  B.  Odell.  Plaintiff  recovered  judgment 
for  the  possession  of  the  prunes,  and  this 
appeal  is  from  the  order  denying  defendant's 
motion  for  a  new  trial.  The  complaint  Is  In 
the  ordinary  form  of  an  action  for  claim  and 
delivery,  and  defendant  justifies  under  a  judg- 
ment and  execution  against  Grace  M.  B. 
Emerson,  otherwise  Grace  M.  B.  Odell,  and 
in  favor  of  one  Mrs.  J.  M.  Sweetzer,  upon 
which  levy  was  made  upon  the  property  sued 
for  on  the  80th  day  of  August  1906,  as  the 
property  of  Grace  M.  B.  Odell.  The  evidence 
shows  without  conflict  that  the  prunes  were 
the  crop  grown  during  the  year  1906  upon 
the  homestead  of  Grace  M.  B.  Odell  and  her 
husband,  F.  E.  Odell,  which  homestead  had 
theretofore  been  duly  selected  by  Mrs.  Odell 
for  the  benefit  of  herself  and  husband  from 
her  separate  property.  In  the  month  of  Jan- 
uary, 1906,  F.  E.  Odell  and  bis  wife,  Grace 
M.  B.  Odell,  entered  into  a  parol  agreement 
by  the  terms  of  which  he  agreed  to  do  all  the 
work  and  bear  all  of  the  expenses  of  culti- 
vating and  caring  for  the  premises,  and  in 
return  the  crop  was  to  belong  to  him.  He 
lived  on  the  premises,  performed  all  the  work, 
and  paid  all  the  expenses  of  caring  for  the 
place,  and  cultivating  and  gathering  the  crop. 
On  the  29th  day  of  July,  1906,  said  F.  B. 
Odell,  by  an  instrument  in  writing,  sold  for 
a  valuable  consideration  the  crop  of  prunes 
then  growing  on  the  trees  to  Rosenberg  Bros, 
ft  Go.,  a  copartnership,  and  to  whose  busi- 
ness and  contracts  plaintiff  succeeded.  The 
prunes  were  taken  possession  of  by  the  de- 
fendant under  the  writ  issued  on  the  Sweet- 
zer judgment  against  Mrs.  Odell  August  80, 
1906,  at  which  time  they  were  all  on  the  home- 
stead premises,  part  being  in  trays,  part  in 
the  field,  part  In  bins  in  a  barn,  and  part 
In  boxes  bearing  the  name  of  F.  B.  Odell. 
Mrs.  Odell  at  all  times  during  the  year  1906 
was  insolvent  and  unable  to  pay  the  Sweetzer 
judgment  The  court  found  that  plaintiff,  on 
the  80th  day  of  August,  1906,  was,  and  ever 
since  had  been,  the  owner  and  entitled  to  the 
possession  of  the  lot  of  prunes  sued  for,  and 
gave  judgment  accordingly. 

Appellant  contends  that  the  transfer  of  the 
fruit  by  Mrs.  Odell  to  her  husband  F.  B.  Odell 
was  void  as  against  Mrs.  Sweetzer,  the  judg- 
ment creditor  of  Mrs.  Odell,  under  sections 
8440,  8442,  Civ.  Code,  and  that  for  this  rea- 
son the  findings  In  favor  of  plaintiff  were 
not  sustained  by  the  evidence,  and  a  new 
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trial  should  have  been  granted.  We  do  not 
think  that  this  contention  can  be  sustained. 
In  addition  to  the  general  finding  above  re- 
ferred to,  the  court  also  found  that  F.  E. 
Odell  performed  all  the  work  and  labor,  and 
bore  all  the  expenses  In  cultivating  and  rais- 
ing said  crop  of  prunes,  and  was  the  owner 
thereof  and  in  the  possession  of  the  same  at 
the  tune  he  sold  them  to  Rosenberg  Bros,  ft 
Co.  This  finding  Is  not  attacked  in  defend- 
ant's specifications  of  Insufficiency  of  the  evi- 
dence to  support  the  findings,  and  must  there- 
fore be  taken  as  true. 

Starting  with  the  premises,  then,  that  F.  B. 
Odell  was  on  the  29th  day  of  July,  1906,  the 
owner  and  in  possession  of  said  crop  of 
prunes,  the  evidence  shows  that  on  that  day 
he  sold  the  same  to  Rosenberg  Bros.  &  Co. 
for  a  valuable  consideration,  and  as  F.  E. 
Odell  was  not  Indebted  to  Mrs.  Sweetzer  or 
to  anybody  else,  so  far  as  the  evidence  dis- 
closes, the  provisions  of  sections  3440  and 
3442  of  the  Civil  Code  have  no  application 
to  the  sale  of  the  prunes  by  F.  B.  Odell  to 
Rosenberg  Bros.  &  Co.  The  ownership  and 
possession  of  F.  B.  Odell  on  the  29th  day  of 
July,  1906,  being  unchallenged,  the  owner- 
ship and  right  of  possession  of  plaintiff  at 
the  beginning  of  the  action  follows  from  the 
evidence  that  plaintiff  purchased  from  F.  B. 
Odell,  who  was  not  the  debtor  of  Mrs.  Sweet- 
zer. For  this  reason  we  think  that  the  court 
did  not  err  in  denying  the  appellant's  mo- 
tion for  a  new  trial.  But  if  it  be  conceded 
that  upon  the  record  before  us  the  appellant 
may  attack  the  validity  of  the  transaction  be- 
tween Grace  M.  B.  Odell  and  her  husband,  F. 
B.  Odell,  concerning  the  prune  crop  In  Ques- 
tion, we  still  think  the  court  did  not  err  in 
refusing  defendant's  motion  for  a  new  trial 

At  the  foundation  of  appellant's  claim  to 
retain  the  prunes  sued  for  must  be  the  con- 
tention that  the  prunes  were  once  the  sepa- 
rate property  of  Mrs.  Odell.  This  contention 
is  of  course  predicated  upon  the  fact  that 
the  homestead  upon  which  they  were  grown 
was  selected  from  the  separate  property  of 
Mrs.  Odell.  But  It  was  selected  by  her,  and 
upon  such  selection  she  and  her  husband  be- 
came vested  with  a  joint  title  therein  to  the 
extent  of  the  homestead.  Burkett  v.  Burkett 
78  Cal.  310,  20  Pac.  715, 8  L.  R.  A.  781, 12  Am. 
St  Rep.  68;  Porter  v.  Bucher,  96  Cal.  454, 
83  Pac.  335.  Upon  the  death  of  either  spouse 
a  homestead  so  selected  will  vest  absolutely 
in  the  survivor.  Section  1474,  Code  Civ.  Proa; 
Weinrich  v.  Hensley,  121  Cal.  647,  64  Pac. 
254;  Estate  of  Fath,  182  Cal.  609,  64  Pac. 
995 ;  Estate  of  Young,  128  Cal.  337,  56  Pac. 
1011.  Mr.  Odell  was  In  possession  of  the 
homestead  upon  which  the  prunes  were  sub- 
sequently grown  as  fully  as  was  his  wife, 
and  he  had  the  same  right  to  such  possession 
that  she  had,  and  the  same  right  to  the  ab- 
solute fee  thereto  in  case  he  survived  her 
that  she  would  have  in  case  she  survived  him. 
Neither  could  alone  sell,  encumber,  or  relln- 
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quish  the  homestead.  Under  these  conditions 
It  may  not  be  perfectly  clear  that  a  growing 
crop,  or  rather  a  crop  with  only  a  potential 
existence,  was  the  separate  property  of  Mrs. 
Odell. 

But  conceding  that  in  January,  when  she 
made  the  agreement  with  her  husband,  Mrs. 
Odell  had  a  separate  Interest  in  the  crop,  it 
is  well  established  that  growing  crops  are 
chattels  not  susceptible  of  manual  delivery 
until  harvested,  and  are  not  In  the  possession 
or  under  the  control  of  the  vendor  within 
the  meaning  of  the  statute  requiring  an  im- 
mediate delivery  and  continued  change  of  pos- 
session. Davis  v.  McFarlane,  37  Cal.  634,  99 
Am.  Dec  340;  O'Brien  v.  Ballou,  116  Cal. 
318,  48  Pac.  130.  If  it  be  said  that  It  was  the 
duty  of  Mr.  Odell  to  take  immediate  posses- 
sion of  the  prunes  as  soon  as  they  were  sev- 
ered from  the  land  (O'Brien  v.  Ballou,  supra), 
we  think  the  evidence  in  the  record  sufficient 
to  show  that  he  did  take  such  possession.  He 
was,  in  fact,  in  possession  of  the  land,  and  liv- 
ed thereon  with  his  wife.  Mrs.  Odell  never 
bad  any  possession  of  the  prunes  except  sucb 
as  was  incident  to  her  possession  and  interest 
in  the  homestead.  Mr.  Odell  had  at  all  times 
the  same  possession  of  the  land,  and  did  all 
the  work  and  bore  all  the  expenses  of  culti- 
vating and  harvesting  the  crop  of  prunes. 
The  evidence  is  that  Mr.  Odell  "raised  the 
crop,"  and  that  Mrs.  Odell  had  nothing  to  do 
with  the  prunes  except  that  they  were  grown 
on  the  homestead,  which  was  as  much  in  the 
possession  of  Mr.  Odell  as  it  was  in  her. 
"What  constitutes  an  immediate  delivery  and 
an  actual  and  continued  change  of  possession 
Is  a  fact  to  be  determined  upon  the  evidence 
in  each  particular  case."  Porter  v.  Bucher, 
98  Cal.  454.  33  Pac.  335;  Byrnes  v.  Moore,  93 
Cal.  394.  29  Pac.  70;  Claudius  v.  Agulrre,  89 
Cal.  503,  2G  Pac.  1077;  Dubois  v.  Spinks,  114 
Cal.  289,  46  Pac.  95.  The  facts  of  this  case 
make  as  strong  If  not  a  stronger  showing  of 
an  immediate  and  continued  change  of  posses- 
sion than  was  made  In  Porter  v.  Bucher,  su- 
pra, which  was  held  a  proper  case  for  the 
Jury.  In  Porter  v.  Bucher  a  husband  sold  to 
bis  wife  hay  in  the  stack  on  the  homestead 
raised  by  him  on  the  homestead.  Substan- 
tially the  only  possession  taken  by  the  wife  in 
this  latter  case  was  to  close  and  fasten  the 
gate  to  the  corral  where  the  hay  was,  and  to 
cause  her  stock  to  be  fed  therefrom.  In  the 
case  at  bar  the  husband  (vendee)  cultivated 
and  harvested  the  prunes,  and  in  so  doing 
necessarily  exercised  acts  of  ownership  and 
possession  continually  over  the  prunes. 

The  evidence  Is  sufficient  to  Bhow  a  change 
of  possession  sufficient  to  meet  the  require- 
ments of  section  3440,  Civ.  Code.  The  labor 
and  expense  incurred  and  to  be  incurred  by 
Mr.  Odell  in  cultivating  and  caring  for  the 
premises  was  a  valuable  consideration  for 
the  transfer  to  him  of  the  interest  of  Mrs. 
Odell  in  the  prunes  to  be  grown.  The  trans- 
fer, therefore,  was  not  as  a  matter  of  law 
fraudulent  as  one  made  by  an  insolvent  with- 


out valuable  consideration.  Section  8442,  Civ. 

Code. 

No  other  reason  Is  urged  for  a  reversal  of 
the  order,  which  is  therefore  affirmed. 

We  concur:  COOPER,  P.  J.;  KERRI- 
GAN, J. 


6  Cal.  App.  761 
STECKTER  v.  EWING  et  al.    (Civ.  371.) 
(Court  of  Appeal,  Third  District,  California. 
Nov.  15,  1907.) 

1.  Adverse  Possession— Elements. 

Adverse  possession  sufficient  to  vest  title 
must  consist  of  actual,  open,  and  notorious  oc- 
cupation, hostile  to  plaintiff's  title,  held  under 
a  claim  of  title  exclusive  of  any  other  right  as 
the  holder's  own  property,  continuous  and  unin- 
terrupted for  five  years  prior  to  the  commence- 
ment of  the  action,  and  payment  of  taxes. 

LEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  §  65.] 

2.  Same— Evidence. 

Plaintiff  and  her  husband  mortgaged  cer- 
tain land  to  a  bank,  she  believing  that  the 
mortgage  contained  the  land  in  controversy, 
which  was  in  the  inclosure  with  the  land  mort- 
gaged. The  bank  foreclosed  the  mortgage,  and 
bought  the  land  and  deeded  the  same  to  R.  in 
accordance  with  the  description  in  the  mort- 
gage, which  plaintiff  still  believed  included  all 
the  land.  Plaintiff  attorned  to  R.  as  his  ten- 
ant, and  continued  to  occupy  the  land  as  such 
for  more  than  10  years  without  making  any 
claim  of  title  until  after  she  had  surrendered 
possession  to  R.'s  grantees.  Held,  that  plain- 
tiffs possession  of  the  land  in  such  inclosure 
not  included  in  R.'s  deed  was  not  adverse  to 
him,  and  that  she  was  not  entitled  to  hold  it  as 
against  his  grantee. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  §§  6S2-690.] 

Appeal  from  the  Superior  Court,  Napa 
County;  H.  C.  Gesford,  Judge. 

Action  by  M.  E.  Steckter  against  J.  Z. 
Ewlng  and  another.  From  a  judgment  for 
defendants,  plaintiff  appeals.  Affirmed. 

W.  F.  nenning,  for  appellant.  F.  E.,  H.  I* 
&  L.  E.  Johnston,  for  respondents. 

HART,  J.  The  plaintiff  brought  this  suit 
to  quiet  title  to  certain  real  property  situated 
in  Napa  county.  The  pleadings  upon  which 
the  action  was  tried  were  the  amended  com- 
plaint and  the  amended  answer  thereto,  and 
were  verified.  The  issues  tendered  by  the 
pleadings  involve  the  claim  by  the  plaintiff 
of  the  right  to  the  possession  of  and  title  to 
the  land  In  dispute,  and  the  alleged  owner- 
ship of  the  same  in  the  defendant  Ewlng. 
The  answer  pleads  the  statute  of  limitations 
(section  318,  Code  Civ.  Proc.)  in  bar  of  plain- 
tiffs cause  of  action.  The  court,  from  the 
proofs,  found  in  favor  of  the  claim  of  the 
resi>ondents  that  they  held  title  to  the  proper- 
ty in  controversy  by  adverse  possession,  and 
caused  judgment  to  be  entered  dismissing 
plaintiff's  complaint  It  is  from  said  judg- 
ment, accompanied  by  a  bill  of  exceptions, 
that  this  appeal  is  taken. 

The  premises  In  dispute  are  a  part  of  what 
is  known  as  the  Caymus  grant,  situated  in 
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Napa  county,  and  consists  of  a  tract  of  land, 
with  appurtenances  and  Improvements,  em- 
bracing, approximately,  47.42  acres,  upon 
which  the  appellant  and  her  husband,  John 
Steckter,  now  deceased,  filed  a  declaration  of 
homestead  on  the  9th  day  of  March,  1877. 
This  land,  so  selected  as  a  homestead,  adjoins 
another  tract  of  land,  carved  out  of  said 
grant,  consisting  of  367  acres,  title  to  which 
was  acquired  by  appellant  and  her  husband 
by  purchase  from  one  S.  C  Hastings  on  the 
29th  day  of  September,  1869,  subsequently 
to  the  location  by  appellant  and  husband  up- 
on the  land  In  controversy.  The  whole  prop- 
erty— that  acquired  from  Hastings  and  the 
premises  In  controversy — was  enclosed  by  and 
within  one  general  fence,  sufficient  to  turn 
stock,  "as  early  as  the  year  1864,"  and  the 
two  tracks  thereupon  became,  to  all  practical 
Intents  and  purposes,  one  body  of  land.  When 
appellant  and  husband  located  on  the  land  in 
dispute,  one  Yount  was  the  owner  of  said 
Caymua  grant,  and  Hastings  later  succeeded 
to  the  Yount  title.  There  were  two  surveys 
of  the  grant  made  many  years  ago,  by  the 
first  of  which  the  westerly  line  of  said  grant 
was  made  to  correspond  substantially  with 
the  easterly  line  of  the  premises  in  dispute, 
and  by  the  second  of  which  the  westerly 
boundary  line  of  the  grant  corresponded  with 
the  westerly  line  of  said  premises.  Under 
the  last  survey  it  will  be  seen  the  contested 
premises  were  brought  within  the  exterior 
boundaries  of  said  grant  Neither  the  appel- 
lant nor  the  respondents  could,  however,  as 
to  the  premises  described  In  the  complaint, 
trace  the  source  of  title  to  or  connect  it  with 
the  Yount  title.  John  Steckter  died  In  the 
year  1902;  but,  prior  to  that  event,  to  secure 
an  Indebtedness,  he  and  the  appellant  execut- 
ed to  the  Bank  of  Napa  a  mortgage,  the  date 
of  which  does  not  appear  from  the  record, 
upon  "the  lands  bounded  on  the  west  by  the 
premises  described  in  the  complaint,  includ- 
ing a  portion  of  the  land  described  in  the 
declaration  of  homestead,"  but  not  including 
that  portion  of  the  homestead  lands  lying 
westerly  of  said  line,  and  which  constitute 
the  subject  of  this  litigation.  On  the  3d  day 
of  April,  1894,  after  due  proceedings,  said 
mortgage  was  foreclosed,  and  a  sale  of  the 
mortgaged  premises  was  decreed  by  the  supe- 
rior court,  and  a  sale  of  the  same  under  said 
decree  made  on  the  5th  day  of  May.  1894, 
the  bank  (mortgagee)  becoming  the  purchaser 
thereof  for  the  sum  of  $7,847.  A  deed  to  the 
mortgaged  land  was  thereupon  executed  to 
the  bank,  and  thereafter  and  on  the  8th  day 
of  November,  1894,  the  bank  sold  and  trans- 
ferred said  land  to  one  Sumner  Randall,  son- 
in-law  of  the  appellant,  for  the  sum  of  $8,000. 
Randall  executed  a  mortgage  on  the  land  to 
the  bank  to  secure  the  payment  of  most  of 
the  purchase  price  of  said  property.  During 
the  period  covered  by  the  existence  of  the 
mortgage  from  appellant  and  her  deceased 
husband  to  the  bank,  the  appellant  remained 


in  possession  of  the  mortgaged  land  and  re- 
sided on  the  premises  described  In  the  com- 
plaint After  Randall  bought  the  property 
he  entered  into  a  verbal  agreement  with  ap- 
pellant by  which  the  latter  was  to  continue 
In  possession  of  the  same  in  consideration  of 
the  payment  to  Randall  of  a  yearly  sum  suf- 
ficient to  meet  the  interest  on  his  indebted- 
ness to  the  bank.  On  the  30th  of  September, 
1903,  Randall  and  wife  transferred  the  prop- 
erty to  respondent  Evvlng,  the  deed  of  con- 
veyance describing  the  land  as  it  was  describ- 
ed in  the  mortgage  to  the  bank  and  in  the 
deed  from  the  latter  to  Randall,  and  within 
which  description  the  particular  premises  In 
controversy  were  not  Included.  On  Septem- 
ber 5,  1904,  Randall  executed  to  Ewing  an- 
other deed  for  the  same  property,  and  includ- 
ed therein  the  premises  described  in  the  com- 
plaint 

Prom  the  evidence  it  is  clear  that  Randall, 
as  well  as  the  appellant  when  he  purchased 
the  property  from  the  bank,  believed  that 
the  premises  over  which  this  action  arose 
were  a  part  and  included  In  the  description 
of  the  property  contained  in  the  deed  from 
said  bank  to  said  Randall ;  that  the  respond- 
ent Ewing,  when  he  bought  from  Randall,  be- 
lieved that  the  land  so  purchased  Included 
said  disputed  premises.  The  appellant  ad- 
mitted that  she  had  always  thought  the  prem- 
lses  described  in  the  complaint  were  compre- 
hended In  the  land  mortgaged  to  the  bank, 
and  that  she  did  not  discover  the  mistake  un- 
til after  she  had  given  up  possession  of  the 
whole  property  to  Ewing.  At  the  time  Ewing 
purchased  the  property  the  appellant  stated 
to  both  respondents  that  her  lease  from  Ran- 
dall would  not  expire  until  the  1st  of  Novem- 
ber, 1903,  but,  as  a  matter  of  fact,  she.  so  far 
as  the  record  shows,  of  her  own  volition,  quit 
the  premises  and  delivered  possession  there- 
of to  Ewing  on  the  11th  day  of  October,  1903. 
She  did  not  at  that  time,  or  at  any  other  time, 
claim  to  own  any  of  the  property.  Harris, 
the  executor  of  the  will  of  appellant's  deceas- 
ed husband,  testified  that  he  had  always  sup- 
posed the  property  mortgaged  to  the  bank 
and  later  sold  to  Randall  Included  the  prem- 
ises in  dispute.  Both  Ewing  and  Evans  testi- 
fied that  when  negotiations  for  the  purchase 
of  the  property  by  the  first  named  from  Ran- 
dall were  pending  they  visited  the  property 
and  that  the  boundaries  of  the  same  as  point- 
ed out  to  them  by  appellant  embraced  the 
land  In  controversy.  Plaintiff  admitted  that 
when  the  mortgage  to  the  bank  was  executed 
she  supposed  the  whole  property,  including 
the  premises  described  in  the  complaint  was 
covered  by  that  instrument  and  that  she 
labored  under  such  belief,  both  as  to  said 
mortgage  and  the  deed  to  Randall,  as  well  as 
the  deed  from  the  latter  to  Ewing,  up  to  and 
Including  the  time  she  quit  the  premises 
and  surrendered  the  possession  thereof  to 
said  Ewing.  She  admitted  paying  rent — the 
sum  necessary  to  pay  the  annual  interest  to 
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the  bank— to  Randall  for  the  occupation  and 
nae  of  the  entire  tract  The  arrangement  as 
to  rent  was,  according  to  Randall,  afterward* 
changed,  and  thereby  she  agreed  to  return, 
in  lieu  of  caah  rent,  one-third  of  the  crops 
raised  on  the  place  during  the  year,  and 
later  again  she  agreed  to  pay  the  sum  of  $500 
yearly  as  rent  Randall  made  some  Improve- 
ments upon  the  property  during  the  period 
of  his  ownership  thereof,  said  Improvements 
being  put  upon  that  part  of  the  land  In  con- 
troversy. In  abort  all  the  parties  connected 
with  the  property  from  the  time  of  the  exe- 
cution of  the  mortgage  by  the  appellant  and 
her  husband  to  the  bank  to  the  time  of  the 
sale  to  Ewing  believed  the  premises  in  litiga- 
tion here  were  included  in  the  property  deed- 
ed by  the  Bank  of  Napa  to  Randall,  and  by 
the  latter  to  Ewing,  and  a  reasonable  infer- 
ence from  such  belief  by  appellant  Is  that  the 
supposition  of  all  parties  thereto  must  have 
been  the  same  when  the  mortgage  was  execut- 
ed to  said  bank. 

It  is  to  be  noted  from  the  foregoing  state- 
ment of  the  facts  established  at  the  trial  that 
Randall  for  a  period  substantially  of  10  years 
had  possession,  through  bis  tenant  of  the 
premises  in  question,  and  openly  and  notor- 
iously claimed  to  own  the  same  during  all 
that  time,  and  that  the  appellant,  while  hold- 
ing personal  possession  and  using  the  prem- 
ises during  said  period,  admittedly  held  such 
possession  as  tenant  of  Randall,  recognizing 
by  acts  and  words  his  ownership,  and  never 
during  said  period  of  time  setting  up  any 
claim  of  ownership  in  herself  or  in  any  man- 
ner denying  Randall's  ownership  and  right  to 
possession  at  the  termination  of  the  lease 
under  which  she  held  them.  It  Is  admitted 
that  Randall  paid  the  taxes  upon  the  entire 
property  from  the  time  the  bank  conveyed  to 
him  until  he  sold  to  Ewing. 

The  appellant  contends  that  the  findings  of 
the  court  upon  the  important  points  in  the 
case  are  either  not  sustained  by  sufficient  evi- 
dence or  altogether  without  support  from  the 
proofs.  The  findings  of  the  court  that  the 
plaintiff  "has  not  been  the  owner  or  in  the 
possession  or  entitled  to  the  possession  of  the 
premises  in  dispute,"  and  that  defendants 
"have  title  and  right  of,  in  and  to  the  said 
premises  and  to  the  whole  thereof  as  against 
plaintiff,*'  are  challenged  upon  the  ground 
that  the  evidence  is  insufficient  to  sustain 
them;  that  the  evidence  Is  insufficient  to  sup- 
port the  finding  that  Randall  was,  on  the 
30th  day  of  September,  1003,  the  owner  in  fee, 
In  possession  and  entitled  to  the  possession  of 
said  premises,  and  that  he  sold  the  same  for 
a  valuable  consideration  to  respondent  Ewing; 
that  the  evidence  Is  not  sufficient  to  support 
the  finding  of  adverse  possession  by  Randall, 
or  that  plaintiff's  cause  of  action  is  barred 
by  section  818  of  the  Code  ef  Civil  Procedure; 
that  there  is  no  evidence  which  supports  the 
finding  that  the  appellant  was  ever  out  of 
actual  possession  of  said  premises,  eta.  The 


exceptions  to  the  findings  are  apparently 
founded  mainly  upon  the  theory  that  there 
could  be  no  advene  possession  of  the  land  In 
dispute  as  against  the  appellant  so  long  aa 
she  remained  in  actual  physical  possession  of 
the  same,  notwithstanding  the  fact  that  for 
a  period  of  10  years  she  believed  that  the 
bank  deeded  all  the  land  within  the  inclosure 
to  Randall,  and  the  further  fact  that  aha 
leased  the  land,  including  the  homestead, 
from  Randall  and  during  all  that  time  treated 
him  as  the  owner  of  the  whole  thereof  and  aa 
her  landlord.  In  other  words,  the  argument 
of  appellant  la  that  Inasmuch  as  the  disputed 
land  was  not  included  within  the  description 
of  the  land  mortgaged  by  herself  and  husband 
to  the  bank,  nor  included  within  the  property 
conveyed  by  the  latter  to  Randall,  and  be- 
cause, furthermore,  she  never  lost  actual  pos- 
session of  the  homestead,  the  statute  could 
not  run  against  her  title.  This  contention, 
under  the  facts  as  established,  cannot  be 
maintained. 

There  are  five  elements  essential  to  the  es- 
tablishment of  an  adverse  possession  sufficient 
to  vest  a  perfect  title:  (1)  The  possession 
must  be  by  actual  occupation,  open  and  noto- 
rious, not  clandestine;  (2)  it  must  be  hostile 
to  the  plaintiffs  title;  (3)  it  must  be  held  un- 
der a  claim  of  title,  exclusive  of  any  other 
right  as  one's  own;  (4)  It  must  be  continuous 
and  uninterrupted  for  a  period  of  five  years 
prior  to  the  commencement  of  the  action;  (5) 
payment  of  taxes.  Unger  v.  Mooney,  68  Cat 
596,  49  Am.  Rep.  100,  and  authorities  therein 
cited.  The  plaintiff  herself,  as  we  have  seen, 
admitted  that  she  always  believed  that  the 
homestead  or  land  In  litigation  was  covered 
by  the  mortgage  to  the  bank.  She  admitted 
that  she  believed  that  the  entire  tract  of  land. 
Including  the  homestead,  was  conveyed  by  the 
bank  to  Randall.  In  fact  her  belief  that  Ran- 
dall bought  all  the  land  within  the  inclosure 
is  best  evidenced  by  the  fact  that  upon  the 
sale  to  Randall  she  Immediately  attorned  to 
him  by  taking  a  lease  of  all  the  land  from 
him,  stipulating  to  pay,  as  rent  for  the  occu- 
pation and  use  thereof,  such  a  sum  annually 
as  would  pay  the  Interest  accruing  upon  the 
note  from  Randall  to  the  bank,  given  for  a 
large  part  of  the  purchase  price  of  the  land, 
and  to  secure  which  a  mortgage  was  executed 
by  Randall  to  the  bank.  She  at  all  times,  up 
to  the  day  that  she  surrendered  possession 
to  Swing,  treated  with  Randall,  with  refer- 
ence to  all  the  land,  as  the  owner  thereof  and 
as  her  landlord.  For  a  few  years  she  paid 
the  rent  as  originally  agreed  upon,  and  then 
she  and  Randall  entered  Into  a  new  arrange- 
ment by  which  she  was  to  return  to  the  lat- 
ter, by  way  of  rent  one-third  of  the  products 
raised  upon  the  land.  Subsequently  the  ar- 
rangement for  cash  rent  was  renewed.  Ran- 
dall himself  declares  that  be  supposed  all  the 
time  that  he  had  purchased  the  whole  tract 
of  land  from  the  bank.  In  his  negotiations 
with  Ewing,  he  offered  to  sell  the  letter  the 
whole  body  of  land  within  the  Inclosure,  and 
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It  was  then  not  only  understood  by  Randall 
and  Ewing,  bnt  also  by  the  plaintiff  herself, 
that  the  land  belonged  to  Randall.  When 
Swing  visited  the  premises,  having  in  con- 
templation the  purchase  of  the  place,  the  ap- 
pellant pointed  ont  to  him  the  fence  line  as 
Indicating  the  boundaries  of  the  land  purchas- 
ed by  Randall,  and,  after  the  sale  to  Ewing, 
surrendered  possession  voluntarily  and  with- 
out a  murmur  of  protest  before  the  expiration 
of  the  term  of  her  lease.  Randall,  as  we  have 
shown,  paid  the  taxes  on  all  the  land  from  the 
time  that  he  received  the  deed  from  the  bank 
to  the  time  of  the  sale  to  Ewing.  Thus  It  will 
be  seen  that  Randall  at  all  times  not  only 
claimed  the  land  In  dispute,  but  exercised  all 
acts  of  ownership  and  dominion  over  it  openly 
and  notoriously.  The  possession  of  the  land 
by  the  plaintiff  was  his  possession,  just  as 
much  so  as  if,  when  he  first  purchased  the 
land,  he  had  removed  the  plaintiff  from  pos- 
session, and  put  some  other  tenant  In  posses- 
sion, or  had  taken  actual  physical  posses- 
sion himself.  It  does  not  answer  the  proposi- 
tion to  say  that  the  plaintiff  during  the 
whole  period  of  her  tenancy  under  Randall 
labored  under  the  mistake  that  the  land  In 
controversy  was  a  part  of  that  mortgaged  to 
the  bank  and  conveyed  to  Randall.  In  Wood- 
ward v.  Paris,  109  Cal.  17,  41  Pac  782,  It  Is 
said:  "Most  cases  of  adverse  possession  which 
have  ripened  Into  title  commenced,  I  doubt 
not,  In  mistake.  It  must  be  either  by  mis- 
take or  deliberate  wrong.  It  is  through  mis- 
take only  that  one  can  honestly  claim  to  own 
that  which  really  belongs  to  another.  But 
this  discussion  need  not  be  prolonged,  for 
it  1b  only  necessary  to  set  the  statute  running 
that  the  party  should  be  In  possession  as  own- 
er." See,  also,  Silvarer  v.  Hansen,  77  Cal. 
684, 20  Pac.  136;  Grimm  v.  Curley,  43  Cal.  250. 

All  the  elements  of  adverse  possession  are 
present  In  the  case  at  bar.  Randall,  the  gran- 
tor of  Ewing,  from  the  time  he  purchased 
from  the  bank,  was,  in  contemplation  of  law, 
In  the  continuous,  open,  notorious,  and  ad- 
verse possession,  claiming  to  hold  and  own 
the  land  In  dispute  adversely  to  all  persons 
whomsoever.  Counsel  says  that  Ewing,  be- 
fore purchasing,  should  have  Inspected  the 
records,  and  by  such  Inquiry  have  first  de- 
termined what  portion  of  the  land  had  been 
conveyed  by  deed  to  Randall  and  what  por- 
tion not.  The  same  suggestion  has  equal 
force  applied  to  the  appellant  In  truth  Ew- 
ing relied,  no  doubt,  to  some  extent  upon  the 
representations  of  appellant  herself  as  to  the 
extent  of  the  land  owned  by  Randall.  But 
for  10  years  she  remained  In  possession  of  the 
land  as  the  admitted  tenant  of  Randall, 
knowing  that  he  claimed  ownership  of  the  en- 
tire tract,  never  doubting  such  ownership,  but 
expressly  conceding  and  recognizing  it,  and 
yet  never  taking  the  trouble  to  examine  the 
public  recoTds  for  herself  to  ascertain  whether 
her  homestead  had  been  mortgaged  and  sold. 
While  the  rule  of  equitable  estoppel  might 
not  be  invoked  against  her  under  the  circum- 
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stances  of  the  case  (which  we  do  not  decide), 
it  may  well  be  suggested  that  she  was  guilty 
of  Inexcusable  negligence  In  suffering  with 
passive  indifference  an  adverse  title  to  ripen 
against  her  before  her  "very  eyes,"  and  that 
it  would  hardly  be  just,  after  an  Innocent 
third  party  has  purchased  the  land,  under  the 
circumstances  shown  here,  to  declare  that  she 
should  be  upheld,  to  the  prejudice  of  such  In- 
nocent party,  In  asserting  rights  lost  through 
her  own  fault. 
The  judgment  Is  affirmed. 


We  concur: 
NETT,  J. 


CHIPMAN,   P.  J.;  BUR- 


7  Cal.  App.  14 
NOBLES  v.  HUTTON.   (Civ.  376.) 

(Court  of  Appeal,  Third  District.  California. 
Nov.  20,  1907.  On  Rehearing,  Dec.  20.  1907; 
Denied  by  Supreme  Court  Jan.  16,  1908) 

1.  Deeds — Validity — Incompetency  of  Gran- 
tor. 

In  a  suit  to  set  aside  a  deed  on  the  ground 
of  mental  incompetency  of  the  grantor,  evidence 
held  to  justify  a  finding  of  mental  incompetency. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  16,  Deeds,  §§  638,  639.1 

2.  Same— Confidential  Relations— Burden 
of  Proof. 

Where  a  son  acted  under  power  of  attorney 
executed  by  his  mother,  who  was  old  and  infirm, 
with  authority  to  manage  her  business,  a  con- 
fidential relation  existed  between  the  parties, 
and  the  burden  rested  on  the  son,  obtaining  from 
her  practically  all  her  property  without  valuable 
consideration,  to  show  that  the  conveyance  was 
not  obtained  through  fraud  or  undue  influence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  16,  Deeds,  §  589.] 

3.  Gifts  —  Validity  —  Confidential  Rela- 
tions-^ Presumption. 

A  gift  by  one  person  to  another,  occupying 
towards  each  other  confidential  relations,  is  con- 
structively fraudulent,  and  is  only  upheld  on  a 
showing  of  special  circumstances. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  24,  Gifts,  8  86.] 

4.  Parent  and  Child— Conveyance  by  Par- 
ent to  Child— Validity. 

Where  a  son,  dealing  with  his  parent  with 
regard  to  the  latter's  property,  obtains  title 
thereto  without  adequate  consideration,  the 
transaction  will,  on  principles  of  equity,  be 
scanned  with  the  strictest  scrutiny,  and  such 
transaction  will  be  examined  circumspectly 
where  the  parent  Is  aged  and  mentally  infirm, 
but  not  altogether  incompetent  and  where  there 
are  other  children  for  the  exclusion  of  whom 
from  the  parent's  estate  no  reasonable  account 
is  given  or  apparent 

5.  Deeds  —  Validity  —  Confidential  Rela- 
tions—Undue Influence. 

Persons  standing  in  a  confidential  relation 
toward  others  cannot  entitle  themselves  to  bene- 
fits which  those  others  have  conferred  on  them, 
unless  they  show  that  the  person  by  whom  the 
benefits  were  conferred  had  independent  advice 
on  the  subject  given  in  private,  by  some  one  of 
tbe  latter's  own  selection,  and  when  not  sur- 
rounded with  dominant  influences  favoring  the 
transfer. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  16,  Deeds,  §§  191-194.] 

6.  Same — Evidence. 

In  a  suit  to  set  aside  a  deed  executed  by  a 
mother  to  her  son,  between  whom  a  confidential 
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relation  existed,  on  the  ground  of  undue  in- 
fluence, evidence  examined  and  held  to  justify  a 
finding  of  undue  influence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Deeds,  §  641.] 

7.  Same  —  Competency  of   Grantor  —  Evi- 
dence. 

While,  in  a  suit  to  set  aside  a  deed  on  the 
ground  of  incompetency  of  the  grantor,  the  test 
Is  the  competency  of  the  grantor  at  the  time  of 
the  execution  of  the  deed,  testimony  of  the  men- 
tal competency  of  the  grantor  before  and  after 
the  execution  of  the  instrument  is  admissible 
to  show  the  probable  condition  of  the  mind  of 
the  grantor  at  the  time  of  the  transaction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Deeds,  §§  604-606.] 

8.  Appeal  —  Review  —  Findings  —  Con- 
clusiveness. 

The  weight  of  the  evidence  is  for  the  trial 
judge,  who  may  disregard  the  uncontradicted 
testimony  of  witnesses;  and  his  findings  support- 
ed by  some  evidence  will  not  be  disturbed  on  ap- 
peal, unless  there  is  such  inherent  weakness  in 
the  proofs  as  to  justify  the  appellate  court  In 
saying  that  as  a  matter  of  law  they  do  not 
sustain  the  findings. 

['Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3.  Appeal  and  Error,  §§  3879-3982.] 

9.  Evidence — Opinion  Evidence— Competen- 
cy of  Grantor. 

Under  Code  Civ.  Proc.  §  1870.  subd.  10, 
rendering  the  opinion  of  an  intimate  acquaint- 
ance respecting  the  mental  sanity  of  a  person 
competent,  the  objection  that  the  husband  of  a 
grantor  who  had  not  lived  with  her  for  nearly 
a  year,  and  that  another  person  who  had  not 
seen  the  grantor  very  often  for  two  years  prior 
to  the  date  of  the  deed,  could  not  testify  as  to 
the  mental  competency  of  the  grantor,  was  to  the 
weight  of  the  testimony  rather  than  to  ita  com- 
petency. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  §  2242.] 

10.  Same. 

On  the  issue  whether  a  grantor  In  a  deed 
possessed  mental  competency,  the  questions  ask- 
ed witnesses  should  relate  to  the  grantor's  mental 
competency,  and  not  as  to  whether  he  was  com- 
petent to  make  a  transfer  of  property. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §  2290.] 

11.  Appeal — Review — Harmless  Error— Er- 
roneous Admission  of  Evidence. 

Where,  in  a  suit  to  set  aside  a  deed  on  the 
ground  of  mental  incompetency  and  undue  in- 
fluence, the  evidence  justified  a  finding  of  undue 
influence,  error  in  rulings  on  evidence  as  to  men- 
tal comptency  was  harmless. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  3,  Appeal  and  Error,  85  4175,  4177.] 

12.  Deeds  —  Validity  —  Undue  Influence  — 
Evidence. 

Tn  a  suit  to  set  aside  a  deed  on  the  ground 
of  undue  influence,  evidence  that  no  actual  con- 
sideration passed  for  the  deed  at  the  time  of  its 
execution  was  admissible  to  show  that  the  deed 
was  void  because  obtained  by  undue  influence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Deeds,  §§  603,  605.] 

Appeal  from  Superior  Court,  Mendocino 
County;  J.  Q.  White,  Judge. 

Action  by  Elizabeth  Nobles,  formerly  Eliza- 
beth Hutton,  by  C.  M.  Curley,  her  guardian, 
against  D.  D.  Hutton.  From  a  Judgment  for 
plaintiff  and  an  order  denying  defendant's 
motion  for  a  new  trial,  defendant  appeals. 
Affirmed. 


Weldon  &  Held,  for  appellant  W.  G. 
Poage  and  Thomas,  Pemberton  &  Thomas, 
for  respondent 

HART,  J.  The  purpose  of  this  action  Is  to 
set  aside  a  certain  deed,  purporting  to  con- 
vey the  lands  therein  described  to  defendant, 
and  to  quiet  title  to  said  lands.  The  plain- 
tiff, having  been  prior  to  the  commencement 
of  this  action  adjudged  by  the  superior  court 
to  be  an  incompetent  and  a  guardian  of  her 
estate  and  person  thereupon  appointed, 
brought  the  suit,  and  is  a  party  hereto  by  her 
general  guardian.  Judgment  was  awarded 
to  plaintiff,  setting  aside  the  deed,  and  quiet- 
ing her  title  to  the  lands  alleged  to  have  been 
thereby  conveyed.  The  appeal  is  from  the 
judgment  and  the  order  denying  defendant  a 
new  trial. 

The  defendant  Is  a  son  of  the  plaintiff,  and 
It  is  charged  in  the  complaint  that  the  lat- 
ter, while  in  a  state  of  mental  incompetency, 
conveyed  to  the  defendant,  without  a  valua- 
ble consideration,  the  lands  Involved  in  this 
controversy.  It  is  alleged  that  the  plaintiff, 
by  reason  of  the  infirmities  of  old  age,  was 
without  capacity  to  transact  business,  or  to 
realize  and  understand  the  effect  of  her  act 
in  executing  said  deed  to  defendant;  that 
she  was  illiterate  and  unable  to  read,  and  at 
the  time  of  the  transaction  complained  of 
had  no  opportunity  to  secure  and  receive  the 
counsel  and  advice  of  any  other  relative, 
friend,  or  acquaintance;  that  the  plaintiff 
was  taken  by  the  defendant  and  bis  wife  to 
Ukiah,  a  distance  of  about  50  miles  from  her 
home,  and,  while  among  strangers,  signed 
and  acknowledged  the  deed;  that  defendant 
taking  advantage  of  the  said  infirmity  of 
mind  and  illiteracy  of  plaintiff,  and  of  his 
relationship  to  her,  imposed  upon  said  plain- 
tiff, and  unduly  Influenced  her  to  transfer  to 
him  said  property,  which,  it  is  alleged,  Is  of 
the  value  of  about  $6,000.  The  court  found 
that  upon  the  17th  day  of  June,  1904,  the  day 
upon  which  the  deed  mentioned  in  the  com- 
plaint was  executed  as  alleged,  the  plaintiff 
was  "old,  infirm,  of  failing  memory,  and  of 
unsound  mind,  and  by  reason  thereof  at  the 
time  incapacitated  from  attending  to  busi- 
ness," and  that  defendant  took  advantage  of 
such  Incapacity,  and  procured  her  to  sign  and 
acknowledge  said  deed,  conveying  to  him  the 
property  described  in  the  complaint  without 
any  consideration  therefor;  that  the  plain- 
tiff in  the  transaction  was  without  independ- 
ent advice,  and  that  defendant  "by  taking  ad- 
vantage of  plaintiff's  mental  weakness  and 
by  the  use  of  undue  influence  arising  out  of 
the  relationship  existing  between  the  parties 
hereunto,  to  wit,  the  relation  of  mother  and 
son,  and  of  principal  and  agent,  and  further 
taking  advantage  of  the  circumstances  above 
recited,  procured  and  persuaded  plaintiff  to 
sign  and  acknowledge"  the  deed  which  Is  the 
cause  of  this  controversy. 

The  principal  contention  of  the  appellant 
is  that  the  evidence  is  Insufficient  to  support 


Digitized  by 


Google 


CaL) 


NOBLES  v. 


HUTTON. 


291 


the  findings.  The  testimony  upon  behalf  of 
plaintiff  upon  the  question  of  her  alleged 
mental  Incompetency  was  mostly  from  wit- 
nesses who  saw  very  little  of  her  during 
several  months  prior  to  the  date  of  the  exe- 
cution of  the  deed.  But  the  witness  Avella, 
who  was  a  lessee  of  the  plaintiff  of  certain 
land,  testified  that  he  met  and  talked  with 
her  frequently,  and  that  he  noticed  that  her 
mind  was  failing,  and  that  she  appeared  to 
have  a  poor  memory,  etc.  Avella  said  that 
after  he  learned  of  the  execution  of  the  deed, 
by  which  she  conveyed  her  property  to  the 
defendant,  he  mentioned  the  circumstance 
to  her,  and  that  she  denied  having  trans- 
ferred the  land  to  defendant.  This  witness 
expressed  the  opinion  that  plaintiff  was  In- 
capable of  understanding^  attending  to  busi- 
ness. There  was  other  testimony  upon  this 
point  by  witnesses  who,  as  stated,  had  not 
seen  much  of  plaintiff  for  three  or  four 
months  before  the  transfer  was  made. 
Neighbors  of  plaintiff,  testifying  for  the  de- 
fense, stated  that,  up  to  the  time  of  the  trans- 
action out  of  which  this  suit  arises,  she  ap- 
peared to  be  of  sound  mind  and  fully  capable 
of  conducting  her  business  affairs.  The  at- 
torneys who  drew  the  deed,  and  who  were 
present  when  plaintiff  signed  and  acknowl- 
edged It,  testified  that  she  seemed  on  that 
occasion  to  be  intelligent  and  thoroughly  ap- 
preciative of  the  nature  and  effect  of  the 
transaction.  It  would  accomplish  no  useful 
purpose  to  go  into  all  the  testimony  upon  the 
point  under  consideration.  It  is  sufficient  to 
say  that,  while  it  may  be  admitted  that  the 
testimony  offered  and  received  in  support  of 
the  allegation  In  the  complaint  of  the  mental 
incapacity  of  the  plaintiff,  and  her  inability 
to  understand  and  know  the  nature  aud  re- 
sult of  the  transaction  involving  the  execu- 
tion of  the  deed,  is  by  no  means  strong,  so 
far  as  we  are  able  to  judge  from  the  bare 
record,  there  is,  nevertheless,  some  testimony 
to  sustain  the  finding  upon  that  point,  and  we 
are  not  prepared  to  say  that  the  court  was 
not  justified  In  making  said  finding.  Besides, 
we  do  not  think  that  the  proposition  of  the 
alleged  mental  Incompetency  of  plaintiff  to 
the  extent  that  she  was  incapacitated  for  the 
transaction  of  business  is  of  paramount  im- 
portance in  view  of  other  considerations  pre- 
sented by  the  record. 

The  evidence  shows  that,  besides  the  de- 
fendant, there  were  living  at  the  time  of  the 
execution  of  the  deed  and  when  the  trial  was 
had  several  children  of  plaintiff,  and  that  be- 
tween these  children  and  plaintiff  the  most 
amicable  filial  relations  existed.  It  further 
appears  that  the  defendant  had  been,  for 
some  time  prior  to  and  up  to  the  date  of  the 
conveyance  to  him  of  the  property  in  dispute, 
the  agent  of  plaintiff,  acting  as  such  under  a 
power  of  attorney.  It  is  also  clear  that 
while,  as  we  have  suggested,  the  evidence 
may  not  be  strong  as  to  her  alleged  Incompe- 
tency, there  can  be  no  doubt  that  the  plaintiff 
had  to  some  extent  grown  mentally  feeble 


and  of  poor  memory,  and  was  certainly  in  a 
condition  of  mind  in  which  she  could  be 
easily  influenced  by  one  In  whom  she  had 
confidence.  The  power  of  attorney  to  which 
we  have  referred  clothed  the  defendant  with 
authority  to  "sue  for  and  collect  all  such 
sums  of  money,  debts,  rents,  dues  and  ac- 
counts, and  other  demands  whatsoever,  which 
are  or  shall  be  due,  owing  and  payable  to  me 
or  detained  from  me  in  any  manner  whatso- 
ever," etc.  The  authority  thus  conferred  up- 
on the  defendant  does  not,  it  is  true,  at 
least  by  express  language,  relate  to  the  prop- 
erty in  controversy,  but  if,  as  appellant  con- 
tends, said  power  of  attorney  does  not  es- 
tablish confidential  and  fiduciary  relations  be- 
tween the  parties  as  to  the  property  in  dis- 
pute, there  is  still  much  significance  in  the 
circumstance  of  defendant's  agency  of  plain- 
tiff in  the  fact  of  the  confidence  thereby  re- 
posed in  the  defendant  by  the  plaintiff.  The 
evidence  shows  that  the  plaintiff  was  induced 
by  the  defendant,  prior  to  the  execution  of 
the  deed,  to  leave  her  farm  and  take  up  her 
residence  with  defendant  and  wife.  And 
there  is  no  reason  shown  why  the  plaintiff 
should  have  given  the  bulk,  if  not  all,  her 
estate  to  the  defendant  to  the  exclusion  of 
her  otber  children.  The  circumstances  under 
which  the  transfer  of  the  property  was  made 
to  the  defendant  were,  upon  their  face,  such 
as  to  create  suspicion  as  to  the  good  faith  of 
the  transaction,  so  far  as  defendant's  part 
in  it  was  concerned.  Indeed,  the  mere  state- 
ment of  the  circumstances  discloses,  In  our 
opinion,  a  strong  case  of  constructive  fraud. 
The  judge  of  the  court  below,  who  saw  and 
heard  the  witnesses,  and  who  was  In  a  posi- 
tion to  determine  the  weight  to  which  the 
testimony  of  the  witnesses  was  entitled,  upon 
the  evidence  through  which  the  circumstan- 
ces attending  the  transaction  were  developed, 
found  that  not  only  undue  influence  was  prac- 
ticed by  defendant,  but  that  the  transaction 
was  constructively  fraudulent.  With  this 
finding  we  do  not  feel  at  liberty  to  Interfere. 
There  is  no  room  for  doubt,  under  the  evi- 
dence as  presented  here,  that  the  relations 
existing  between  plaintiff  and  defendant 
were  confidential  and  therefore  of  a  fiduciary 
character.  The  evidence  clearly  shows  that 
the  plaintiff  reposed  in  the  defendant  especial 
confidence  and  trust,  and  the  court  found  that 
"defendant  was  at  the  time  of  the  execution 
of  said  written  Instrument  and  for  many 
months  prior  thereto  had  been  continuously 
the  agent  of  plaintiff,  and  was  by  her  in- 
trusted with  the  management  and  conduct  of 
all  her  business,"  etc.  The  conclusion  of  the 
trial  court  from  this  finding  was  that  the 
conventional  fiduciary  relations  between  plain- 
tiff and  defendant  extended  to  all  transac- 
tions between  them  relating  to  plaintiffs  busi- 
ness affairs,  whatever  of  her  property  they 
might  involve,  so  far  as  any  dealings  defend- 
ant might  have  with  her  in  his  own  behalf 
were  concerned.  With  this  conclusion  we 
are,  as  before  indicated,  perfectly  satisfied. 
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A  relation  of  trust  and  confidence  being  es- 
tablished between  these  parties  through  the 
authority  as  agent  vested  In  defendant  by 
plaintiff.  It  was  the  duty  of  the  former  to 
act  In  perfect  good  faith  In  his  dealings  In 
his  own  behalf  with  said  plaintiff  In  a  trans- 
action relating  to  her  property,  Independent 
of  any  consideration  of  his  duty  towards  her 
as  her  son  and  in  her  enfeebled  condition  of 
mind.  When,  therefore,  he  obtained  from  her, 
under  the  circumstances  disclosed  by  the  evi- 
dence, valuable  property — In  fact,  practically 
her  entire  estate — admittedly  without  a  val- 
uable consideration,  the  burden  rested  upon 
him  to  show  that  the  fructification  of  the 
transaction  was  not  attained  through  fraud 
or  undue  influence.  This  Is  only  a  statement 
in  different  form  of  the  well-settled  rule  that 
a  gift  by  one  person  to  another  occupying 
towards  each  other  confidential  relations  Is 
constructively  fraudulent,  and,  as  the  Su- 
preme Court  says  In  Brison  v.  Brison,  75  CaL 
529,  17  Pac.  689,  7  Am.  St  Rep.  189,  "Is  only 
to  be  upheld  upon  a  showing  of  special  cir- 
cumstances." By  this  it  is  not  meant  that  It 
Is  Impossible  that  such  a  gift  may  be  valid, 
but  that  such  a  transaction,  under  such  cir- 
cumstances as  are  shown  here,  is  by  presump- 
tion of  law  tainted  with  fraud,  and  that  the 
burden  of  showing  the  good  faith  of  the  same 
is  on  the  donee.  See  Hays  v.  Gloster,  88  Cal. 
566,  26  Pac.  867,  and  cases  cited.  This  bur- 
den the  defendant  failed  to  sustain — that  is, 
he  failed  to  show  that  the  deed  was  the  re- 
sult of  the  free  agency  of  the  grantor,  or  not 
"more  the  offspring  of  his  own  than  of  her 
own  will." 

In  Paddock  v.  Pulslfer,  48  Kan.  718,  23 
Pac.  1049,  where  a  daughter  obtained  a  deed 
from  her  aged  and  invalid  father  to  a  valu- 
able piece  of  land  without  consideration  and 
which  conveyance  was  set  aside,  the  Kansas 
Supreme  Court  lays  down  the  rule  in  cases 
of  the  character  of  the  present  one  as  fol- 
lows: "In  such  a  case  as  this,  the  burden  of 
establishing  the  perfect  fairness  and  equity 
of  the  conveyance  to  Mrs.  Paddock  was  thrown 
upon  her,  in  view  of  her  father's  age,  sick- 
ness, and  feebleness  of  mind,  and  the  close 
relation  of  the  parties.  Confidence  was  neces- 
sarily reposed  In  Mrs.  Paddock.  If  that  con- 
fidence was  abused  In  procuring  the  deed, 
the  trial  court  very  Justly  set  it  aside.  Add- 
ed to  the  "close"  natural  relationship  of  the 
parties  here  Is,  it  must  always  be  remem- 
bered, the  further  relation  of  confidence  and 
trust  created  by  the  authority  as  agent  con- 
ferred upon  the  defendant  by  the  plaintiff. 

But  the  relation  of  parent  and  child,  where 
business  transactions  are  carried  on  between 
them,  is  the  source  of  the  very  highest  con- 
siderations of  confidence  and  trust  Confi- 
dence In  such  a  case  originates  in  and  pro- 
ceeds from  natural  laws,  and,  generally  speak- 
ing Is  innate  and  an  essential  part  of  the 
nature  of  both,  for  In  whom  could  a  parent 
repose  a  greater  degree  of  confidence  than  In 
him  to  whom  has  been  directly  transmitted 


his  own  blood,  and  over  whom  he  has  exer- 
cised parental  dominion  and  discipline  from 
infancy  to  matured  manhood.  So,  when  a 
son  dealing  with  his  parent  with  regard  to 
the  latter'e  property,  gains  an  advantage  or 
obtains  title  to  such  property  without  ade- 
quate or  any  consideration,  the  transaction 
should,  upon  principles  of  equity  and  fair 
dealing,  be  scanned  with  the  strictest  scrutiny. 
And,  a  fortiori,  should  such  transaction  be 
examined  circumspectly  when  the  parent  is, 
as  here  shown  to  be,  aged  and  mentally  in- 
firm, even  though  not  altogether  incompetent, 
and  where  there  are  other  children,  for  the 
exclusion  of  whom  from  the  parent's  estate 
no  reasonable  account  is  given  or  apparent 
The  books  are  full  of  cases  Illustrating  the 
application  of  the  principle  as  thus  stated. 
In  Comstock  v.  Comstock,  57  Barb.  (N.  Y.) 
453,  a  case  in  which  an  aged  parent  conveyed 
property  to  her  son  with  whom  she  was  living 
and  the  deed  set  aside,  it  is  said:  "It  is  a 
well-settled  rule  of  equity  Jurisprudence  that 
all  gifts,  contracts,  or  benefits  from  a  princi- 
pal to  one  occupying  a  fiduciary  or  confiden- 
tial relation  to  him  are  constructively  fraudu- 
lent and  void.  The  court,  in  such  cases,  acts 
upon  the  principle  that  If  confidence  Is  re- 
posed it  must  be  faithfully  acted  upon;  if 
Influence  is  acquired  it  must  be  kept  free 
from  the  taint  of  selfish  interest,  and  cunning 
and  overreaching  bargains.  In  this  class  of 
cases  there  is  often  found  some  Intermixture 
of  deceit,  imposition,  or  overreaching  advan- 
tage or  other  mark  of  positive  or  direct  fraud. 
But  the  principle  upon  which  courts  of  equity 
act  In  regard  thereto  stands  Independent  of 
any  such  ingredient  upon  a  motive  of  general 
public  policy.  Among  the  relations  subject 
to  the  foregoing  rule  are  those  of  parent  and 
child,  attorney  and  client,  and  principal  and 
agent" 

We  have  examined  with  care  all  the  au- 
thorities cited  by  appellant  upon  the  point 
under  discussion  and  find  nothing  therein 
inconsistent  with  the  views  here  expressed. 
The  case  of  Soberanes  v.  Soberanes,  97  CaL 
140,  81  Pac.  910,  was  an  appeal  from  the 
Judgment  upon  the  Judgment  roll  alone.  The 
court  held  that  the  findings  could  not  be  dis- 
turbed because,  In  the  absence  from  the  rec- 
ord of  the  evidence  from  which  the  findings 
were  deduced,  the  evidence  was  presumptive- 
ly sufficient  to  sustain  them.  It  Is,  however, 
said  in  that  case :  "Transactions  like  the  one 
under  consideration  are  watched  by  courts  of 
equity  with  the  most  scrutinizing  Jealousy, 
and  are  generally  held  to  be  presumptively 
void.  They  will  be  set  aside  upon  the  dis- 
covery of  the  least  fraud,  and  every  presump- 
tion ought  to  be  indulged  against  them.  The 
person  who  makes  the  donation  and  bestows 
the  confidence  is  not  bound  to  show  that  any 
imposition  has  been  practiced  upon  him.  It 
is  sufficient  for  him  to  establish  intimate  and 
confidential  relations  with  the  donee.  Some 
of  the  cases  hold  that  undue  influence  is  not 
to  be  inferred  from  the  relation  of  parent 
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and  child,  where  the  gift  is  from  the  parent 
to  the  child  (citing  MiTllcan  v.  Mlllican,  24 
Tex.  446) ;  bat  where  the  parent  Is  of  great 
age,  or  la  enfeebled  by  disease,  and  conveys 
his  entire  estate  to  one  child,  to  the  exclusion 
of  other  children  dependent  upon  his  bounty, 
the  burden  Is  unquestionably  upon  the  donee 
to  show  that  the  gift  was  made  freely  and 
voluntarily,  and  with  full  knowledge  of  all 
the  facta,  and  with  perfect  understanding  of 
the  effect  of  the  transfer."  Citing  Todd  v. 
Grove,  33  Md.  194,  and  Hlghberger  v.  Stlffler, 
21  Md.  362,  83  Am.  Dec  693.  The  rule  as  It 
is  declared  in  Smith  v.  Mason,  122  Cal.  426, 
55  Pac  143,  while  undoubtedly  correct  as  ap- 
plied to  the  circumstances  under  which  the 
deed  there  was  executed,  seems  to  be  rather 
broadly  stated,  and,  as  construed  by  appel- 
lant, is  opposed  to  the  whole  current  of  au- 
thority upon  the  subject  But  in  that  case 
It  was  not  alleged  or  claimed  that  the  gran- 
tor was  incompetent  in  any  respect  to  execute 
the  deed  to  defendant,  "nor  that  he  at  all 
mistook  its  contents,  nor  that  defendant  pro- 
cured it  by  means  of  undue  Influence  or 
fraudulent  promises  or,  indeed,  that  she  made 
any  effort  to  obtain  It" 

Here,  as  seen,  it  is  alleged,  and  the  proven 
circumstances  show,  that  a  confidential  rela- 
tion existed  between  the  parties,  and  a  con- 
veyance made  without  consideration  by  one 
who,  If  not  totally  incompetent,  was  at  least 
enfeebled  In  mind.  The  evidence,  as  already 
appears,  shows  that  for  nearly  a  year  before 
the  deed  was  executed,  the  plaintiff  resided 
with  the  defendant  and  his  wife,  and  during 
that  time  was  in  constant  association  with, 
and  the  companion  of,  the  latter.  She  had 
returned  to  her  farm,  but  for  the  purpose  of 
making  the  deed  was  brought  by  the  defend- 
ant to  Ukiah,  and  when  the  transaction  was 
consummated  she  was  attended  only  by  the 
defendant,  his  wife  and  the  attorneys  who 
were  employed  by  defendant  to  attend  to  the 
business.  According  to  the  evidence  and  find- 
ings, she  was  not  given  independent  advice, 
nor  opportunity  to  secure  it,  and  was  com- 
pelled to  rely  solely  for  information  and 
advice  concerning  the  transaction  upon  the 
defendant  and  his  wife. 

It  is  a  well-established  principle  that  per- 
sons standing  in  a  confidential  relation  to- 
ward others  cannot  entitle  themselves  to  hold 
benefits  which  those  others  may  have  con- 
ferred upon  them,  unless  they  can  show  to 
the  satisfaction  of  the  court  that  the  person 
by  whom  the  benefits  have  been  conferred 
bad  independent  advice  in  conferring  them. 
Yordi  v.  Yordi  (Cal  App.)  91  Pac.  348; 
Rhodes  v.  Bate,  L.  R.  1st  Oh.  257;  section 
958,  2  Pom.  Eg. ;  Slack  v.  Rees  (N.  J.)  69 
Atl.  466,  69  L.  R.  A  393  >  Coffey  v.  Sullivan, 
63  N.  J.  Eq.  298,  49  Atl.  520;  Haydock  v. 
Haydock's  Executors,  84  N.  J.  Eg.  570,  88 
Am.  Rep.  386 ;  White  v.  Daly  (N.  J.  Co.)  58 
AO.  929.  And  the  advice  should  be  given  in 
private  by  some  one  of  her  own  selection,  and 
when  the  grantor  is  not  surrounded  with 


dominant  Influences  favoring  the  transfer. 
Slack  v.  Rees,  supra ;  Yordi  v.  Yordi,  supra ; 
Coffey  v.  Sullivan,  supra;  Haydock  v.  Hay- 
dock's  Executors,  supra;  Pironi  v.  Corrlgan 
(N.  J.)  20  AtL  227.  In  the  laat-mentiont  J 
case,  the  language  used  is  peculiarly  appro- 
priate here:  "It  seems  to  me  that  the  com- 
plainant, laboring,  as  she  did,  under  the  con- 
tinued disadvantages  of  great  age  and  of 
dense  Ignorance  and  inexperience,  and  dealing 
with  a  person  in  whom  she  had  the  utmost 
confidence,  had  especial  need  of,  and  was 
especially  entitled  to,  and  should  have  had 
the  benefit  of,  a  full,  free,  and  private  pre- 
liminary conference  with  a  competent  lawyer 
or  business  man,  who  was  employed  and  paid 
by  her,  and  in  whom  she  had  confidence,  and 
who  would  be  devoted  to  her  Interests,  and 
hers  only."  There  are  Innumerable  other  cas- 
es than  those  cited  upon  all  the  points  in- 
volved in  this  case,  sustaining  the  conclusions 
we  have  reached ;  but  it  would  be  useless  to 
multiply  authorities  upon  principles  so  well 
established  and  understood  in  their  applica- 
tion to  such  circumstances  as  are  found  here. 
We  may,  however,  state  the  sum  of  the  case 
here  in  the  language  of  White  v.  Daly,  supra, 
particularly  pertinent  to  the  facts  in  the  case 
at  bar:  "The  situation  is  obvious— a  rela- 
tion of  trust  and  confidence  on  the  one  side; 
an  improvident  deed,  the  product  of  that 
trust  and  confidence,  on  the  other.  That  the 
Influence  was  a  constantly  operating  influ- 
ence is  undeniable;  that  it  was  an  undue 
influence  is  demonstrated  by  the  fact  that 
the  transaction  was  improvident,  and  that  the 
only  gainer  by  it  was  the  person  under  whose 
influence  the  grantor  was." 

As  stated  in  the  beginning  of  this  opinion, 
the  principal  claim  of  the  appellant  why  a 
reversal  should  be  ordered  Is  that  the  evi- 
dence does  not  support  the  findings.  In  their 
elaborate  and  able  brief  the  learned  counsel 
discuss  at  length  and  In  detail  the  evidence 
to  show  that  the  findings  are  barren  of  suffi- 
cient support  It  is  declared  that  the  evi- 
dence shows  that  some  of  the  witnesses  for 
plaintiff  are  Interested  in  the  result  of  the 
action — a  fact  which  we  are  asked  to  con- 
sider— and  that  most  of  the  testimony  upon 
the  mental  condition  of  the  plaintiff  is  worthy 
of  but  little  weight  because  it  relates  to  a 
time  anterior  and  subsequent  to  the  date  of 
the  execution  of  the  deed,  and  that  conse- 
quently, she  failed  to  make  out  a  case  of  In- 
competency at  the  very  time  the  deed  was 
signed  and  acknowledged.  It  is  true  that  the 
test  in  a  case  of  this  character,  where  mental 
incompetency  is  relied  upon  to  set  aside  an 
Instrument  transferring  property,  is  the  con- 
dition of  the  party  whose  act  is  challenged 
upon  that  ground  at  the  time  said  act  was 
performed ;  but  it  is  also  true  that  testimony  as 
to  the  mental  condition  of  the  party  before 
and  after  the  time  of  the  making  of  the  in- 
strument is  admissible  for  the  purpose  of  dis- 
closing circumstances  tending  to  show  her 
probable  condition  of  mind  at  the  time  of  the 
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transaction.  As  before  stated,  however,  the 
evidence  and  Its  weight  are  matters  for  the 
trial  judge,  trying  the  facts,  to  pass  upon  and 
determine,  and  his  conclusions  thereon,  where, 
as  here,  there  Is  some  evidence  to  show  plain- 
tiff's Incompetency  when  she  made  the  deed, 
could  not  be  Interfered  with  by  a  reviewing 
court,  unless  there  appeared  from  the  record 
snch  Inherent  weakness  In  the  proofs  as  to 
Justify  an  appellate  court  In  saying  that,  as 
a  matter  of  law,  they  do  not  sustain  the  find- 
ings. A  trial  Judge,  to  whom  is  submitted  the 
decision  of  questions  of  fact,  may  disbelieve 
the  uncontradicted  testimony  of  certain  wit- 
nesses and  Ignore  it  altogether.  This,  under 
our  system,  is  his  right  and  within  his  prov- 
ince as  a  trier  of  the  facts.  But,  as  we  have 
attempted  to  show,  even  If  it  may  be  said 
that,  as  a  matter  of  law,  the  evidence  upon 
mental  incompetency  is,  upon  its  face,  too 
weak  to  support  the  finding  upon  that  point, 
there  are  other  considerations  presented  by 
the  record,  which,  being  fully  supported  by 
proof,  positive  and  presumptive,  justify  the 
judgment. 

Certain  rulings  of  the  court  to  which  excep- 
tions were  reserved  at  the  trial  are  assigned 
here  as  prejudicial  errors.  The  witness  No- 
bles, husband  of  plaintiff,  from  whom  he  had 
been  separated  for  about  a  year,  and  who 
had  not  seen  her  for  nearly  a  year,  was  per- 
mitted, over  an  objection  to  give  his  opinion, 
as  an  Intimate  acquaintance  (section  1870, 
subd.  10,  Code  Civ.  Proc),  of  the  mental  com- 
petency of  the  plaintiff.  The  objection  was 
upon  the  ground  that  the  witness  had  not 
been  shown  to  have  seen  the  plaintiff  on  the 
day  of  the  transaction,  etc,  and  also  as  to 
the  form  of  the  question.  The  witness  Hay- 
ward,  asked  the  same  question,  was  allowed, 
over  objection,  to  give  his  opinion  as  to  plain- 
tiff's mental  condition.  He  had  not  seen  her 
very  often  for  two  years  prior  to  the  date 
of  the  deed,  and  the  objection  was  that  he 
was  not  competent  to  give  his  opinion  within 
the  meaning  of  the  section  of  the  Code  ad- 
mitting such  an  opinion  from  an  Intimate  ac- 
quaintance. These  objections,  except  as  to 
the  form  of  the  questions,  were,  as  we  have 
already  suggested,  rather  to  the  weight  than 
the  competency  of  the  testimony.  The  form 
of  the  questions  may  not  have  been  strictly 
within  the  language  of  the  section,  yet  the 
purpose  of  them  was  to  elicit  opinions  as  to 
plaintiff's  mental  sanity.  The  questions  were 
not  as  to  whether  plaintiff  was  competent  to 
make  a  transfer  of  her  property  (Estate  of 
Taylor,  02  Cal.  564,  28  Pac.  603),  but  as  to 
her  "mental  competency."  But  under  the 
views  we  have  expressed  concerning  the  Is- 
sue as  to  mental  incompetency  the  rulings, 
even  If  erroneous,  are  harmless. 

It  Is  also  contended  that  the  court  erred 
In  permitting  the  witnesses  McNab  and  Hlrsch 
to  testify  that  no  actual  consideration  passed 
for  the  deed  at  the  time  It  was  executed.  In 
support  of  this  contention  the  cases  of  Hen- 
drlck  v.  Crowley,  81  Cal.  472,  and  Arnold  v. 


Arnold,  187  CaL  296,  70  Pac  23,  are  cited. 
These  cases  do  not  sustain  the  contention. 
In  the  last-mentioned  case,  the  court  after 
declaring  the  very  elementary  proposition 
that  the  terms  of  a  written  contract  cannot 
be  varied  and  defeated  by  parol  testimony, 
says :  "No  fraud,  no  undue  influence,  no  mis- 
take was  averred  or  sought  to  be  proved." 
The  testimony  here  was  not  offered  to  vary 
the  terms  of  a  valid  written  contract,  but 
for  the  purpose  of  showing  that  the  instru- 
ment was  void  because  obtained  by  fraud  and 
undue  Influence. 

We  find  no  prejudicial  errors  In  the  record. 

The  judgment  and  order  are  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BUR- 
NETT, J. 

On  Petition  for  Rehearing. 

HART,  J.  We  have  carefully  examined 
the  petition  for  a  rehearing  herein,  and  ob- 
serve nothing  therein  persuading  a  different 
conclusion  from  that  arrived  at  in  the  main 
opinion.  The  petition  Involves  practically 
only  a  repetition  of  an  argument  based  upon 
the  evidence  and  the  facts  thereby  establish- 
ed. We  are  unable  now,  as  we  were  upon 
the  original  investigation  of  the  record,  to 
see  our  way  clear  to  hold  that  the  evidence, 
as  a  matter  of  law,  is  Insufficient  to  sustain 
the  findings  of  the  trial  court 

Our  attention  has,  however,  been  called  to 
two  immaterial  inaccuracies  In  the  statement 
of  the  facts  In  the  original  opinion.  We 
therein  stated  that  prior  to  the  commence- 
ment of  the  action  the  plaintiff,  Mrs.  Hut- 
ton,  had  been  declared  an  incompetent,  and 
a  guardian  of  her  estate  and  person  thereup- 
on appointed  by  the  superior  court  The  fact 
Is,  as  we  find  upon  re-examination  of  the 
record,  she  began  the  action  before  she  was 
adjudged  an  Incompetent  and  the  proceeding 
in  which  she  was  so  declared  was  consequent- 
ly had  after  the  suit  was  instituted. 

We  also  stated  that  Mrs.  Hutton,  prior  to 
the  execution  of  the  deed,  was  Induced  to 
leave  her  farm  and  take  up  her  residence 
with  defendant  and  wife;  whereas  the  rec- 
ord discloses  that  she  was  living  In  town  at 
the  time  she  was  separated  from  her  hus- 
band, and  that  thereafter  she  went  to  the 
home  of  the  defendant 

It  Is  too  clear  to  Justify  the  time  In  making 
the  suggestion  that  these  Immaterial  inac- 
curacies cannot  in  the  remotest  degree,  af- 
fect the  conclusion  at  which  we  arrived  In 
the  original  opinion.  It  must  be  plainly  man- 
ifest that  whether  Mrs.  Hutton  was  declared 
an  Incompetent  before  or  after  the  commence- 
ment of  the  suit  could  have  very  slight  mate- 
rial bearing  upon  the  question  of  her  com- 
petency at  the  time  of  the  transaction  from 
which  the  suit  arises.  And  whatever  weight 
the  circumstance,  happening  as  it  really  did, 
might  carry,  was  for  the  Jury  to  determine. 
Still  less  could  the  fact  of  her  having  been 
taken  from  her  home  In  Uklah  to  the  res- 
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idence  of  the  defendant,  before  the  deed  was 
signed  and  acknowledged,  influence  the  deter- 
mination of  the  ultimate  facts  in  the  case. 
The  petition  for  a  rehearing  Is  denied. 

We  concur:  CHIPMAN,  P.  J.;  BUR- 
NETT, J. 


6  Cal.  App.  774 

In  re  CI/AVO'S  ESTATE   (Civ.  331.) 
(Court  of  Appeal,  Third  District,  California. 
Nov.  16,  1907.) 

1.  Homestead— Abandonment. 

The  removal  of  a  party  from  premises  on 
which  he  has  declared  a  homestead  after  a  void 
execution  sale  thereof,  and  bis  surrender  of  the 
possession  to  the  execution  purchaser,  do  not 
constitute  an  abandonment  of  the  homestead 
within  Civ.  Code,  §  1243,  providing  that  a  home- 
stead can  be  abandoned  only  by  a  declaration  of 
abandonment,  etc,  and  he  cannot  declare  a  sec- 
ond homestead  on  other  land. 

fEd.  Note.— For  cases  in  point,  see  Cent  Die. 
▼oL  25,  Homestead,  g§  320-326.] 

2.  Same— Declaration  of  Homestead. 

Where  a  wife  after  executing  jointly  with 
her  husband  a  declaration  of  homestead  on  his 
separate  property  died,  the  surviving  husband 
held  the  homestead  protected  against  forced  sale, 
but  by  the  death  of  the  wife  the  property  vested 
absolutely  in  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  25,  Homestead,  8  259.] 

&  Same. 

Civ.  Code,  f  1265,  provides  that  on  the 
death  of  a  person  whose  property  has  been  se- 
lected as  a  homestead  it  shall  go  to  his  heirs, 
etc.  Code  Civ.  Proc.  $  1474,  as  amended  in 
1880,  provides  that,  where  the  homestead  se- 
lected by  the  husband  and  wife  was  selected 
from  the  separate  property  of  the  person  select- 
ing or  joining  in  the  selection,  it  vests  on  the 
death  of  the  nusband  or  wife  absolutely  in  the 
survivor.  A  wife,  after  executing  jointly  with 
her  husband  a  declaration  of  homestead  on  his 
separate  property,  died,  leaving  her  husband  sur- 
viving, who  after  his  second  marriaee  executed 
a  declaration  of  homestead.  Held,  that  on  the 
death  of  the  husband  the  property  did  not  vest 
in  his  heirs,  but  in  the  second  wife  surviving; 
the  husband,  though  incompetent  to  select  a  dif- 
ferent homestead,  having  the  right  to  file  a  sec- 
ond declaration  of  homestead  on  the  same  prop- 
erty. 

4.  Descent  and  Distribution— Applicabil- 
ity of  Statutes. 

The  descent  of  property  is  governed  by  tht 

law  in  force  at  the  death  of  the  owner. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 

vol.  16,  Descent  and  Distribution,  §  16.1 

Appeal  from  Superior  Court  Solano  Coun- 
ty; L.  G.  Harrier,  Judge. 

In  the  matter  of  the  estate  of  Nicholas 
Charles  Clavo,  deceased.  From  an  order  set- 
ting aside  certain  property  for  a  homestead 
to  Ann  Clavo,  widow  of  the  deceased,  his 
heirs  appeal.  Affirmed. 

O.  B.  Gentry  and  Bell  &  York,  for  appel- 
lant Klerce  &  Gillogley,  for  petitioner.  Sul- 
livan &  Sullivan,  for  petitioner  A.  Clavo. 

BURNETT,  J.  The  appeal  Is  from  an  or- 
der setting  aside  absolutely  to  Ann  Clavo, 
widow  of  the  deceased,  certain  property  as 
and  for  a  homestead. 

Two  declarations  of  homestead  upon  the 


same  property  appear  In  the  transcript;  one 
executed  Jointly  by  Clavo  and  a  former  wife 
In  1877  upon  the  property  as  his  separate 
estate,  and  the  other  executed  by  Clavo  alone 
In  1880  after  the  death  of  his  said  former 
wife  and  his  marriage  to  Ann  Clavo,  respond- 
ent herein. 

Four  propositions  are  submitted  by  appel- 
lant to  which  brief  consideration  will  be 
given. 

L  It  is  clear  that  we  are  not  concerned 
about  the  construction  of  sections  1243  and 
1244  of  the  Civil  Code  as  the  question  of 
abandonment  of  the  homestead  is  not  in- 
volved. 

2.  It  is  urged  that  a  party  cannot  have 
two  homesteads,  and  if  he  attempts  to  ac- 
quire a  second  while  the  first  is  in  force, 
the  second  is  void.  This  is  announced  in 
Waggle  v.  Worthy,  74  Cat  268,  15  Pac.  831, 
5  Am.  St  Rep.  440,  and  it  Is  undoubtedly 
sound  as  applied  to  the  facts  of  that  case. 
It  was  there  correctly  held  that  "the  removal 
of  a  party  from  premises  on  which  he  has 
declared  a  homestead  after  a  void  execution 
sale  thereof,  and  his  surrender  of  the  posses- 
sion to  the  execution  purchaser,  do  not  con- 
stitute an  abandonment  of  the  homestead, 
within  the  meaning  of  section  1243  of  the 
Civil  Code,  so  as  to  enable  him  to  declare  a 
second  homestead  on  other  land."  But  as 
will  be  seen  hereafter  the  proposition  has 
no  material  bearing  upon  the  determination 
of  the  question  at  issue  here. 

3.  We  think  appellant  is  not  entirely  ac- 
curate in  the  statement  that  "the  death  of 
Petronella  Clavo,  the  first  wife,  did  not  in 
any  manner  alter  the  state  or  character  of 
the  homestead  declared  August  21,  1877,"  al- 
though admittedly  after  her  death  the  prop- 
erty continued  to  retain  certain  characteris- 
tics of  a  homestead.  In  Tyrrell  v.  Baldwin, 
78  Cal.  470,  21  Pac.  116,  it  was  held  that  "a 
homestead  selected  from  community  property 
vestB  absolutely  in  the  survivor  on  the  death 
of  either  spouse,  and  is  not  subject  to  forced 
sale  for  the  subsequent  debts  of  the  surviv- 
or." The  question  Involved  in  the  matter  of 
the  Estate  of  Ackerman,  80  Cal.  208,  22  Pac. 
141,  13  Am.  St  Rep.  116,  was  whether  the 
surviving  husband  was  entitled  to  have  a 
homestead  set  apart  to  him  out  of  the  sep- 
arate property  of  the  estate  of  his  deceased 
wife,  when  at  the  time  of  her  death  they 
were  occupying  other  and  community  proper- 
ty which  was  impressed  with  the  character 
of  a  homestead.  Although  not  necessary  to 
the  decision  it  was  stated  broadly  that  "the 
death  of  one  of  the  spouses  did  not  alter  in 
any  way  the  estate  or  character  of  the  home- 
stead." The  same  statement  is  made  in  San- 
ders v.  Russell,  86  Cal.  119,  24  Pac.  852,  21 
Am.  St  Rep.  26.  In  Dickey  v.  Gibson,  113 
Cal.  30,  45  Pac.  16,  54  Am.  St.  Rep.  321,  the 
rule  seems  to  be  more  accurately  declared  as 
follows:  "In  the  hands  of  the  survivor  the 
homestead  Is  protected  against  enforced  sale 
precisely  as  before  it  had  been  protected  to 
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the  community  by  Its  homestead  character. 
*  *  *  By  the  death  of  the  first  wife  the 
homestead  property  vested  absolutely  In  the 
surviving  husband.  As  far  as  the  legal  title 
Is  concerned,  it  vested  in  him  as  fully  and 
perfectly  as  though  no  homestead  had  ever 
been  carved  out  of  it  The  limitations  and 
immunities  which  accompanied  the  enjoy- 
ment of  the  property  under  such  title  modi- 
fied not  the  title  but  Its  enjoyment,  and  were 
only  such  as  the  statute  imposed.  Save  as 
to  these  limitations  and  immunities,  the 
homestead  ceased  to  exist"  In  Payne  v. 
Cummings,  146  Cal.  432,  80  Pac.  622,  106 
Am.  St  Rep.  47,  it  is  said:  "The  interest  of 
plaintiff  in  the  property  after  his  wife's  death 
became  something  different  and  greater  than 
it  was  in  her  lifetime.  He  had  then  not 
only  the  absolute  title,  but  also  the  absolute 
right  of  exemption  in  the  property  from  all 
former  debts,  as  well  as  the  right  to  dispose 
of  it  in  any  way  he  saw  fit"  But  the  result 
must  be  the  same,  as  we  shall  presently  see, 
whether  we  regard  the  first  or  the  second 
declaration  as  the  decisive  factor  in  deter- 
mining the  status  of  the  property  at  the  time 
of  Clavo's  death. 

4.  The  vital  question  Is  that  presented  by 
the  fourth  proposition  of  appellant  that  "up- 
on the  death  of  Clavo  the  property  vested  In 
his  heirs  and  devisees."  This  contention  is 
diametrically  opposed  to  the  provisions  of 
the  statute  and  the  decisions  of  the  Supreme 
Court  It  is  based  upon  the  language  of  sec- 
tion 1265  of  the  Civil  Code,  which  Is  as  fol- 
lows: "Prom  and  after  the  time  the  dec- 
laration is  filed  for  record,  the  premises 
therein  described  constitute  a  homestead.  If 
the  selection  was  made  by  a  married  person 
from  the  community  property,  the  land,  on 
the  death  of  either  of  the  spouses,  vests  in 
the  survivor;  *  •  *  in  other  cases  upon 
the  death  of  the  person  whose  property  was 
selected  as  a  homestead,  it  shall  go  to  his 
heirs  or  devisees,  subject  to  the  power  of 
the  superior  court  to  assign  the  same  for  a 
limited  period  to  the  family  of  the  decedent" 
If  the  foregoing  were  the  only  provision  on 
the  subject,  we  could  not  escape  the  conclu- 
sion reached  by  appellant;  but  section  1474 
of  the  Code  of  Civil  Procedure  was  amended 
in  1880  so  as  to  read:  "If  the  homestead  se- 
lected by  the  husband  and  wife  or  either  of 
them,  during  their  coverture,  and  recorded 
while  both  were  living  was  selected  from  the 
community  property  or  from  the  separate 
property  of  the  person  selecting  or  joining  In 
the  selection  of  the  same,  it  vests,  on  the 
death  of  the  husband  or  wife  absolutely  in 
the  survivor."  If  the  sanction  of  judicial  In- 
terpretation of  said  provisions  be  needed,  we 
find  it  in  the  case  of  In  re  Croghan,  92  Cal. 
371,  28  Pac.  670,  wherein  it  is  said:  "But 
the  contention  of  appellants  is  that  it  should 
have  been  set  apart  to  the  widow  only  for  a 
limited  period,  after  which  it  should  go  by 
operation  of  law  to  the  appellants  as  heirs. 
The  facts  upon  which  this  contention  rests 


are  these:  (1)  The  said  homestead  was  tho 
separate  property  of  the  deceased;  and  (2) 
the  declaration  of  homestead  was  made  by 
the  deceased  himself.  Upon  these  facts  we 
are  clear  that  the  homestead  vested  absolute- 
ly in  the  widow  as  survivor."  In  Welnreich 
v.  Hensley,  121  Cal.  653,  54  Pac.  256,  it  is 
said:  "The  devolution  of  the  title  to  thr 
homestead  premises  in  case  of  the  death  of 
one  of  the  spouses  is  provided  for  in  section 
1265  of  the  Civil  Code,  and  also  in  section 
1474  of  the  Code  of  Civil  Procedure.  The  lat- 
ter section  was  amended  10  days  later  than 
the  section  of  the  Civil  Code,  and  is  to  be 
regarded  as  the  latest  expression  of  the  leg- 
islative will."  It  is  true  that  both  declara- 
tions here  were  filed  prior  to  the  time  when 
said  amendment  went  into  effect  but  this  is 
of  no  Importance,  as  "the  descent  of  the 
property  is  governed  by  the  law  in  force  at 
the  death  of  the  husband."  Tyrrell  v.  Bald- 
win, supra;  Estate  of  Path,  132  Cal.  612,  64 
Pac.  995. 

If  appellant  is  right  in  his  contention  that 
the  property  remained  Impressed  with  the 
character  of  a  homestead  by  virtue  of  the 
first  declaration,  and  Its  status  in  that  regard 
was  not  altered  or  affected  m  any  manner 
by  the  death  of  the  former  wife,  then,  of 
course,  it  is  clear  that  the  second  declara- 
tion was  ineffective  for  any  purpose,  and 
the  conclusion  also  follows  that  said  home- 
stead would  inure  to  the  benefit  of  the  mem- 
bers of  the  second  community,  and  on  the 
death  of  the  husband  would  vest  absolutely 
in  the  widow.  But  the  correct  view  seems 
to  be  as  follows:  The  declaration  of  home- 
stead under  the  circumstances  shown  here 
Is  for  the  joint  benefit  of  the  spouses.  The 
obvious  intent  indeed,  of  the  homestead  act 
is  to  secure  to  every  householder  or  head 
of  a  family  a  home  where  the  family  may 
be  sheltered  and  live  beyond  the  result  of 
those  financial  misfortunes  which  even  the 
most  prudent  and  sagacious  cannot  always 
avoid.  Thus  the  word  Itself  ordinarily  in- 
dicates that  there  must  be  a  family.  Mc- 
Canna  v.  Anderson,  6  N.  D.  482,  71  N.  W.  769. 
To  constitute  a  homestead  with  all  Its  attri- 
butes as  contemplated  by  the  statute,  it  must 
be  occupied  as  a  home  by  the  family,  except 
in  the  single  instance  provided  by  the  statute 
for  a  declaration  by  one  who  is  not  the  head 
of  a  family. 

Upon  the  death  of  the  first  wife  the  title 
to  the  property  became  vested  absolutely  in 
the  husband,  and  he  was  clothed  with  com- 
plete dominion  over  it,  but  by  virtue  of  the 
statute  it  still  retained  some  characteristics 
of  a  homestead,  among  them  being  exemption 
from  execution.  While  that  exemption  con- 
tinued, he  could  not  select  another  and  dif- 
ferent homestead.  But  the  title  having  vest- 
ed completely  in  the  husband  upon  the  death 
of  his  wife,  the  property  could  not  in  the 
very  nature  of  the  case  continue  as  a  home- 
stead for  the  benefit  of  the  second  communi- 
ty. The  unqualified  title  of  one  of  the  spous- 
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es  to  the  property  Is  Inconsistent  with  the 
existence  of  a  homestead  for  the  benefit  of 
both.  After  his  second  marriage,  In  order  to 
clothe  the  property  with  all  the  attributes  of 
a  community  homestead,  it  was  necessary 
for  the  husband  to  file  another  declaration. 
This  he  did,  as  he  had  a  right  to  do,  and 
the  effect  of  it  was  that  upon  his  death  the 
property  vested  absolutely  in  his  widow  as 
It  would  have  vested  In  the  former  wife 
under  the  first  declaration  if  she  had  sur- 
vived him. 
The  order  is  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  HART,  J. 
7  Cal.  App.  1 

DAVBY  v.  SCHUERMAN  et  al.  (Civ.  833.) 
(Court  of  Appeal,  Third  District,  California. 
Nov.  16,  1907.) 

1.  Appeal— To  What  Court  Taken— Notice. 

The  test  determinative  of  the  court  to  which 
an  appeal  is  taken  is  not  the  title  of  the  court 
on  the  printed  back  of  the  transcript  or  of  the 
briefs,  but  is  the  language  of  the  notice  of  ap- 
peal itself. 

2.  Same— Calendars— Striking  Off  Cattse. 

Where  an  appeal  has  been  taken  to  the  Su- 
preme Court,  but  by  mistake  the  cause  was  plac- 
ed on  the  Court  of  Appeal  calendar,  the  cause 
may  be  removed  from  that  calendar  either  by 
striking  it  therefrom,  or  transferring  it  to  the 
Supreme  Court. 

8.  Same— Right  of  Review— Representative 
Competency— Special  Administrator. 
An  order  appointing  a  special  administra- 
tor to  "preserve  and  protect"  the  estate  of  in- 
testate was  sufficiently  specific  within  Code  Civ. 
Proc  i  1412,  requiring  an  appointment  to  be 
made  by  entry  on  the  minutes  of  the  court  "spe- 
cifying the  powers  to  be  exercised  by  the  admin- 
istrator," to  authorize  the  special  administrator 
to  appeal  from  a  judgment  against  intestate,  in 
an  action  wherein  affirmative  relief  was  Bought 
on  the  ground  that  intestate  had  been  the  owner 
of  the  property  in  dispute. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  8  911.] 

4.  Same  —  Transfer  of  Cause  —  Service  of 

Notice  of  Appeax. 

Under  Code  Civ.  Proc.  $  940,  providing  that 
an  appeal  is  taken  by  filing  with  the  clerk  a 
notice  thereof,  and  serving  a  similar  notice  on 
the  adverse  party,  the  provision  as  to  service 
is  equally  as  mandatory  as  that  as  to  filing,  and 
failure  to  serve  a  notice  within  the  required  time 
is  fatal  to  an  appeal,  though  such  notice  may 
have  been  filed  within  the  required  time. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  5  2173.] 

Appeal  from  Superior  Court,  Nevada  Coun- 
ty; F.  T.  Nilon,  Judge. 

Action  by  Samson  Davey  against  V.  J. 
Schuerman.  Subsequent  to  judgment  against 
him,  defendant  having  died,  John  Mulroy 
was  appointed  special  administrator,  and 
from  an  order  denying  a  new  trial,  he  appeals. 
Appeal  dismissed. 

Chas.  W.  KItts,  for  appellant  Thos.  S. 
Ford,  for  respondent 

HART,  J.  This  Is  an  appeal  by  the  defend- 
ant from  an  order  denying  his  motion  for  a 
new  trial  upon  a  statement  of  the  case. 

The  action  was  brought  to  quiet  title  to 


certain  land  situated  m  Nevada  county.  The 
plaintiff  claims  title  through  a  homestead  pat- 
ent Issued  to  him  by  the  government  of  the 
United  States  in  the  month  of  August,  1893. 
The  defendant's  claim  of  title  Is  based  upon 
an  alleged  purchase  of  the  land  from  the  Cen- 
tral Pacific  Railroad  Company  on  the  1st  day 
of  June,  1891,  It  being  contended  that  said 
land  was  embraced  within  the  grant  to  said 
railroad  company  from  the  general  govern- 
ment by  virtue  of  an  act  of  Congress  of  the 
United  States,  approved  July  1,  1862,  entitled 
"An  act  to  aid  in  the  construction  of  a  rail- 
road and  telegraph  line  from  the  Missouri 
river  to  the  Pacific  Ocean  and  to  secure  to 
the  government  the  use  of  the  same  for  postal, 
military  and  other  purposes"  (Act  July  1, 
1862,  c.  120, 12  Stat  489),  and  an  act  amenda- 
tory thereof,  approved  July  2,  1864,  by  which 
the  United  States  granted  to  said  railroad 
company  "each  odd-numbered  section  on  each 
side  of  the  line  of  Its  railroad  to  be  located 
as  provided  by  said  acts  and  which  was  with- 
in twenty  miles  of  said  line"  (Act  July  2, 
1864,  c.  216,  13  Stat  356).  At  the  time  the 
homestead  patent  was  issued  by  the  govern- 
ment to  the  plaintiff  the  defendant  had  pos- 
session of  and  was  living  upon  a  portion  of 
the  disputed  land;  but  subsequently  to  the  Is- 
suance of  said  patent  to  plaintiff  the  de- 
fendant took  a  lease  of  the  premises  from 
plaintiff,  the  same  being  In  writing,  at  the 
nominal  rental  consideration  of  $1  per  year. 

The  defendant,  after  answering  by  denial 
the  averments  of  the  complaint,  sets  out,  by 
way  of  cross-complaint,  a  history  of  his  title 
to  the  land,  and  upon  the  facts  thus  alleged 
asks  for  affirmative  relief,  viz.:  That  the 
plaintiff  be  declared  the  holder  of  "said  pat- 
ent and  title  of  said  premises  In  trust  for  this 
defendant;  that  he  be  directed  and  obliged 
to  reconvey  the  same  to  this  defendant"  etc 
The  court  found  from  the  evidence  all  the  al- 
legations of  the  complaint  to  be  true,  and  ac- 
cordingly entered  a  decree  quieting  plaintiff's 
title  to  the  demanded  premises. 

Respondent  presents  a  motion  to  dismiss 
the  appeal  upon  three  grounds:  (1)  Because 
the  appellant  "had  not  legal  capacity  to  sue 
or  be  sued  or  take  this  appeal";  (2)  because 
"this  court  never  obtained  Jurisdiction  of  the 
case";  (3)  because  the  appeal  was  not  taken 
within  the  time  prescribed  by  law. 

We  will  first  dispose  of  the  second  ground 
of  the  motion  to  dismiss  In  the  order  In  which 
the  several  grounds  are  thus  presented.  The 
appellant  served  upon  respondent,  on  the  7th 
day  of  February,  1907,  a  notice  that  he  ap- 
pealed from  the  order  "to  the  Supreme  Court 
of  the  state  of  California."  According  to  the 
clerk's  certificate,  an  undertaking  on  appeal 
was  filed  by  appellant  on  the  6th  day  of  Feb- 
ruary, 1907.  The  notice  was  dated  on  the 
6th  day  of  February,  but  It  does  not  affirma- 
tively appear  when  the  notice  was  filed.  But 
for  the  purpose  of  the  present  discussion 
the  date  of  filing  may  be  passed  without  fur- 
ther consideration  at  this  time.  If  the  appeal 
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was  perfected  or  properly  taken,  it  was  un- 
doubtedly to  the  supreme  and  not  to  this 
court.  On  the  back  of  the  fly  leaf  of  the 
transcript  (and  the  same  is  true  as  to  the 
briefs  of  the  respective  counsel)  the  title  of 
the  court  is  as  follows:  "In  District  Court  of 
Appeal,  Third  Appellate  District,  State  of 
California."  The  suit  is  one  in  equity,  and 
of  that  class  of  causes  of  which,  therefore,  by 
the  terms  of  section  4  of  article  6  of  the  Con- 
stitution, this  court  is  not  vested  with  appel- 
late jurisdiction,  except  where,  as  here,  the 
Supreme  Court  orders  the  transfer  of  the 
same  to  a  District  Court  of  Appeal  for  deci- 
sion. It  is  apparent  from  the  record  that  the 
appellant  sought  to  take  his  appeal  to  the 
proper  tribunal,  and  did  do  so,  If  he  filed  and 
served  his  notice  within  the  time  prescribed 
by  law,  and  took  such  other  timely  steps  as 
are  essential  to  the  perfection  of  an  appeal. 
But,  through  a  mistake,  due  perhaps  to  a  mis- 
apprehension of  the  county  clerk,  such  mis- 
apprehension being  occasioned,  no  doubt,  by 
the  misleading  manner  of  the  printed  back- 
ing on  the  transcript  and  briefs,  the  cause  was 
placed  on  the  September  calendar  of  this 
court.  Counsel  for  appellant  appeared  per- 
sonally In  court,  and  moved  for  an  order 
transferring  the  case  to  the  Supreme  Court,  on 
the  ground  that  the  appeal  had  In  fact  been 
taken  directly  to  that  court.  The  respondent 
Insisted  upon  his  motion  to  dismiss  upon  the 
ground,  among  others,  already  enumerated, 
that  this  court  had  no  jurisdiction  of  the  ap- 
peal. A  statement  of  the  nature  of  the  ac- 
tion at  once  disclosed  that  the  relief  sought  by 
both  parties  was  one  solely  cognizable  In  a 
court  of  equity,  and  hence  it  was  quite  mani- 
fest that  this  court  could  not  acquire  juris- 
diction of  the  case  by  direct  appeal.  Upon 
taking  up  the  record  after  the  submission  of 
the  cause  we  conceived  it  to  be  our  duty,  in 
view  of  the  status  of  the  cause  before  us,  to 
order  the  same  transferred  to  the  Supreme 
Court,  and  accordingly  we  made  such  order, 
and  thereafter  the  case  was  transferred  to 
this  court  for  decision.  Among  the  papers 
we  find  with  the  record  of  the  case  is  a  docu- 
ment which  was  filed  on  the  1st  day  of  No- 
vember, 1907,  a  few  days  subsequently  to  the 
order  of  the  Supreme  Court  transferring  the 
cause  here  for  decision.  This  document  is 
signed  by  the  attorneys  for  the  respondent, 
and  appears  to  bristle  with  indignation  be- 
cause this  court  transferred  the  case  to  the 
Supreme  Court  under  the  authority  of  rule 
32  of  this  court  (78  Pac.  xlil),  and  with  con- 
siderable warmth  the  learned  counsel  declare 
that  it  was  our  duty  to  have  ordered  a  dis- 
missal of  the  appeal,  and  that  rule  32  has  no 
application  to  the  circumstances  of  the  case 
as  it  appeared  on  the  calendar  of  this  court. 
It  may  be  that  within  the  ordinarily  untrod- 
den range  of  the  recondite  learning  of  the 
gentlemen  representing  the  respondent,  and 
therefore  esoterically  hidden  from  the  com- 
mon view,  there  Is  to  be  found  some  sound 
reason  for  the  exercise  by  this  court  of  the 


remarkable  power  of  ordering  a  dismissal  of 
an  appeal  taken  to  the  Supreme  Court;  but, 
from  our  point  of  view,  it  seems  to  be  a 
proposition  readily  obvious  to  the  average 
intelligence  that  this  court  has  no  more 
right  to  dismiss  an  appeal  to  the  Supreme 
Court,  merely  because  the  cause  has  by  mis- 
take or  through  Inadvertence  found  its  way 
to  our  calendar,  than  it  would  have  to  dis- 
miss any  other  appeal  to  that  court  upon  the 
motion  of  counsel.  It  ought  not  to  be  neces- 
sary to  remark  that  we  have  no  conceivable 
authority  to  interfere  with  the  jurisdiction  of 
the  Supreme  Court.  And  it  ought  to  be  equal- 
ly as  unnecessary  to  observe  that  the  test  de- 
terminative of  the  court  to  which  an  appeal 
Is  taken  is  not  the  title  of  the  court  on  the 
printed  back  of  the  transcript  or  of  the  briefs, 
but  is  the  language  of  the  notice  of  appeal 
itself.  The  case  could  have  been  removed 
from  our  calendar  by  either  of  two  proper 
methods,  viz.,  by  striking  It  from  the  calendar, 
or  by  the  course  adopted  and  pursued  by  us. 
By  the  latter  course  the  cause  was  certain  to 
go  where  it  properly  belonged,  without  fur- 
ther action.  By  the  former,  it  is  probable  that 
an  application  to  the  Supreme  Court  would 
have  been  necessary,  in  order  to  get  it  upon 
the  calendar  of  that  court,  for*  an  order,  re- 
quiring the  clerk  of  this  court  to  transmit  the 
record  to  the  former  court,  thus  causing  extra 
trouble  and  expense.  But  in  either  case  ft 
is  manifest  the  cause  must  have  finally  gone 
where  it  belonged. 

We  will  now  proceed  to  a  consideration  of 
the  other  grounds  upon  which  a  dismissal 
of  the  appeal  is  asked.  The  defendant 
Schuerman,  it  seems,  died  after  judgment  was 
had  and  entered  against  him  by  the  court  be- 
low. In  order,  therefore  to  prosecute  an  ap- 
peal In  this  case,  Mulroy  was,  upon  petition, 
appointed  special  administrator.  The  order 
of  appointment  recited  that  Schuerman  died 
Intestate  in  Nevada  county  on  December  1, 
1906,  leaving  estate  in  said  county,  etc.,  and 
that  it  appears  to  be  necessary  that  a  "special 
administrator  of  the  estate  of  said  decedent 
be  forthwith  appointed  to  preserve  and  pro- 
tect the  same."  It  is  contended  that  neither 
the  order  appointing  nor  the  special  letters 
gave  Mulroy  authority  to  maintain  this  ap- 
peal, because  his  powers  as  such  special  ad- 
ministrator are  not  therein  specifically  point- 
ed out,  or,  In  other  words,  because  he  is  not 
do  expressly  authorized  to  prosecute  the  ap- 
peal. This  contention  is  based  on  the  lan- 
guage of  section  1412  of  the  Code  of  Civil 
Procedure,  so  much  of  which  as  Is  pertinent 
to  the  question  here  reads  as  follows:  "The 
appointment  may  be  made  at  any  time,  and 
without  notice,  and  must  be  made  by  entry 
upon  the  minutes  of  the  court  specifying  the 
powers  to  be  exercised  by  the  administrator." 
We  think  the  language  of  the  order  is  broad 
enough  and  sufficiently  specific  to  bring  the 
matter  of  maintaining  this  appeal  within  the 
authority  and  powers  conferred  upon  him  as 
special  administrator  by  the  special  letters 
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granted  to  him,  construed  by  the  light  of  said 
order  of  appointment.  We  can  conceive  of  no 
more  appropriate  steps  which  could  be  taken 
by  mi  administrator  to  "protect  and  preserve" 
the  property  of  the  estate  of  his  intestate 
than  by  prosecuting  an  appeal  from  a  Judg- 
ment or  order  involving  the  property  rights 
of  the  estate,  and  which  he  may  lie  advised 
has  been  erroneously  entered  against  the  in- 
testate. The  authorities  cited  by  counsel  up- 
on this  point  have  no  application  to  the  ques- 
tion here.  Nor  do  we  think  that  the  case  of 
Collins  v.  O'Laverty,  136  Cal.  35,  68  Pac. 
327,  and  other  cases  cited  to  the  same  point, 
are  open  to  the  interpretation  which  counsel 
seem  to  give  them.  It  is  true  that  the  action 
here  is  not  one  for  the  Bpecific  recovery 
of  the  possession  of  the  premises;  but  the  is- 
sue tendered  by  the  complaint  and  c  ross-com- 
plaint and  consequently  to  be  determined  la 
the  title  to  or  ownership  of  the  land,  and,  If 
the  Issue  Is  decided  adversely  to  the  claim 
of  the  appellant,  then  at  least  a  potential 
right  of  possession  would  vest  eo  Instauti  in 
the  respondent,  who.  when  the  same  ripened 
into  the  right  of  possession,  would  be  entitled 
to  reduce  such  right  to  actual  possession.  If 
the  parties  were  reversed  in  the  character  In 
which  they  api>ear  here  as  litigants,  of  course 
the  same  would  be  true.  In  his  cross-com- 
plaint the  defendant,  who  was  In  possession 
at  his  death,  declares  that  he  Is  the  owner  of 
the  land,  and  alleges  that  the  respondent  ob- 
tained a  pretended  title  from  the  government 
by  unlawful  means,  and  asks  that  respondent 
be  decreed  to  hold  his  evidence  of  title  (the 
homestead  patent)  in  trust  for  him.  The  spe- 
cial administrator,  in  prosecuting  this  appeal 
in  an  action,  which,  upon  a  cross-complaint, 
as  we  have  seen,  seeks  affirmative  relief  upon 
behalf  of  bis  Intestate  upon  the  grouud  that 
the  latter  was  the  owner  of  the  disputed  prop- 
erty, Is,  we  doubt  not,  clearly  acting  within 
the  powers  as  such  administrator  granted  to 
him  by  the  court — to  preserve  and  protect  the 
estate  of  the  decedent. 

But  we  are  of  the  opinion  that  the  appeal 
must  be  dismissed  upon  the  third  ground 
upon  which  a  dismissal  Is  asked.  The  statute 
(section  MO  of  the  Code  of  Civil  Procedure), 
as  it  existed  at  the  time  the  appeal  herein 
was  sought  to  be  taken,  required  that  the  no- 
tice of  appeal  should  be  filed  and  served  on 
the  adverse  party  within  00  days  after  the 
order  was  made  and  entered  In  the  minutes 
of  the  court.  Here  the  order  was  made  and 
entered  on  the  8th  day  of  December,  1900, 
and  the  notice  was  apparently  filed  on  Febru- 
ary, 6,  1907  (although  it  is  not  clear  from  the 
record  that  it  was  so  filed),  but  not  served  on 
the  "adverse  party"  until  the  7th  day  of  Feb- 
ruary, 1907.  Thus  It  appears  that  sen- ice  was 
made  on  the  sixty-first  day  after  the  order 
was  made  and  entered.  The  statute  reads: 
44 An  appeal  is  taken  by  filing  with  the  clerk 
of  the  court  In  which  the  judgment  or  order 
appealed  from  Is  entered,  a  notice  stating  the 
appeal  from  the  same,  or  some  specific  part 


thereof,  and  serving  a  similar  notice  on  the 
adverse  party  or  his  attorney."  It  Is  thus  to 
be  observed  that  two  initiatory  steps  must  be 
taken  in  order  to  consummate  the  appeal — 
filing  of  a  notice  of  appeal,  and  serving  a 
similar  notice  upon  the  adverse  party  or  his 
attorney.  A  failure  to  do  either  of  these  two 
things  within  the  time  within  which  a  party 
has  the  right  to  appeal  Is  fatal  to  the  taking: 
of  the  appeal.  The  statute  is  the  sole  source 
from  which  the  right  of  appeal  flows,  and 
every  step  which  is  thereby  required  to  be 
taken  in  order  to  perfect  an  appeal  is  Juris- 
dictional, and  without  observance  of  which 
there  can  be  no  appeal  effected.  If  the  service 
upon  the  adverse  party  or  his  attorney  of  the 
notice  one  day  after  the  time  limited  within 
which  an  appeal  may  be  taken  would  be  ef- 
fective, then  such  service  10  or  20  days  there- 
after would  be  equally  as  effective,  and  the 
language  of  the  statute  would  thus  be  render- 
ed meaningless  The  provision  as  to  the  serv- 
ice of  the  notice  Is  equally  as  mandatory  as 
that  with  reference  to  the  filing,  and  It  would 
not  for  a  moment  be  contended  that  a  filing 
of  the  notice  after  the  time  limited  by  the 
statute  would  have  any  force.  To  give  the 
section  any  other  construction  would  amount 
to  an  elimination  by  judicial  legislation  of 
the  provision  as  to  the  time  of  service  of  the 
notice.  The  Legislature  of  1907  (St.  1907,  p. 
753,  c.  410),  added  a  new  section  to  the  Code 
of  Civil  Procedure,  No.  941a,  which  seems  to 
repeal  that  part  of  section  940,  supra,  requir- 
ing the  service  of  the  notice  upon  the  adverse; 
party  or  his  attorney.  But,  as  seen,  the  ap- 
peal in  the  case  at  bar  was  attempted  to  be 
perfected  under  said  section  940  prior  to  the 
approval  of  section  941a. 
The  appeal  Is  dismissed. 

We  concur:  CHIPMAN,  P.  J.;  BUR- 
NETT, J. 


ROSS  v.  STATE. 
(Supreme  Court  of  Wyoming.   Jan.  20.  1908.) 

1.  Criminal  Law— Motion  for  Verdict— Ex- 
ceptions. 

The  overruling  of  a  motion  for  a  verdict 
for  accused,  made  after  the  state  had  rested,  is 
not  reviewable,  where  an  exception  to  the  ruling 
is  not  preserved  in  the  bill  of  exceptions. 

TEd.  Not".— For  cases  in  noint,  see  Cent.  Dig. 
vol.  15,  Criminal  Law.  §  2807.] 

2.  Rape— Assault  with  Intent  to  Rape— 
Instructions. 

An  instruction,  on  a  trial  for  assault  with 
intent  to  rape,  a  female  under  the  age  of  consent, 
that  an  attemnt  of  a  man  to  carnally  know  a 
female  under  the  age  of  six  years,  whether  with 
or  without  her  consent,  is  an  attempt  to  do  a 
violent  injury  to  her.  states  but  one  of  the  ele- 
ments of  assault  as  charged  in  the  information 
alleging  that  accused  attempted  to  commit  a  vio- 
lent injury  on  the  person  of  a  female  under  the 
age  of  18  years,  with  intent  to  carnally  know 
her,  and  is  not  objectionable  as  defining  an  at- 
tempt to  commit  a  felony,  or  defining  an  offense 
unknown  to  the  law. 

3.  Same— Elements  of  Offense. 

To  have  carnal  knowledge  of  a  female  un- 
der the  age  of  consent  is  unlawful,  and  con- 
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stitutea  a  violent  Injury  within  Rev.  SL  1890,  | 
4967,  punishing  on*  who  having  the  present 
ability  to  do  bo,  attempts  to  commit  a  violent 
injury  on  the  person  of  another. 
4.  Same— Information. 

An  information  alleging  that  accused  at- 
tempted to  commit  a  violent  injury  on  the  per- 
son of  a  female  child  under  the  age  of  consent, 
he  having  present  ability  so  to  do.  with  intent  to 
ravish  and  carnally  know  the  child,  follows,  in 
charging  the  assault,  Rev.  St  1899,  8  4957,  de- 
fining assault  and  is  coupled  with  an  averment 
of  the  felonious  intent,  and  is  good. 

6.  Same— Elements  of  Offense. 

Rape,  as  defined  by  Rev.  St.  1899,  S  4964, 
punishing  one  having  carnal  knowledge  of  a 
woman  forcibly  and  against  her  will,  or  of  a 
woman  under  the  age  of  18  years,  either  with  or 
without  her  consent,  includes  assault  as  defined 
by  section  4957,  and  where  a  woman  over  the 
age  of  18  years,  not  under  duress,  and  mentally 
competent,  consents  to  sexual  intercourse,  there 
is  no  assault,  but  carnal  knowledge  of  a  female 
under  the  statutory  age  is  conclusively  presumed 
to  have  been  committed  with  force  and  against 
her  consent,  and  her  acts  constitute  no  defense 
to  a  charge  of  rape. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Rape,  8  12.] 

a  Same. 

Under  Rev.  St.  1899,  8  4964,  punishing  one 
having  carnal  knowledge  of  a  woman  forcibly 
and  against  her  will,  or  of  a  female  under  the 
age  of  18  years,  with  or  without  her  consent 
and  sections  4956-4958,  punishing  an  assault 
with  intent  to  commit  a  felony,  defining  assault 
and  assault  and  battery,  an  assault  with  intent 
to  rape  a  female  under  the  age  of  consent  is 
committed,  though  the  female  did  not  resist  or 
was  willing  to  perform  the  sexual  act  since  the 
statute  changed  the  common-law  definition  of 
assault,  and  assault  and  battery,  and  though  un- 
der the  statute  assault  implies  force,  physical 
resistance  is  not  a  necessary  element  in  an  as- 
sault with  intent  to  rape  a  female  under  the 
age  of  consent. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Rape,  8  17.] 

7.  Criminal  Law— Statutes— Construction. 

The  court  in  construing  a  statute  defining 
an  offense  by  adding  thereto  elements  not  found 
in  the  common-law  definition  is  not  bound  by  the 
construction  which  obtained  with  reference  to 
the  common-law  offense,  and  where  a  statute 
creates  and  defines  a  crime,  which  is  a  substitute 
for  a  common-law  offense,  the  rules  appertain- 
ing to  the  latter,  except  in  so  far  as  they  are 
applicable,  must  yield  to  the  statutory  rules  of 
construction. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  88  10,  11.] 

a  Rape— Assault  with  Intent  to  Rape— In- 
formation—"Ravish." 

The  word  "ravish"  presupposes  force,  and  is 
indispensable  in  a  common-law  indictment  for 
rape,  but  is  surplusage  in  an  information  charg- 
ing assault  with  intent  to  rape  a  child  under 
the  age  of  consent 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  42,  Rape,  88  28.  29. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  5933.] 

9.  Assault  and  Battery— Assault  with  In- 
tent to  Commit  Felont. 

In  an  attempt  to  commit  a  felony,  the  ques- 
tion of  assault  is  not  necessarily  involved,  but  in 
an  assault  with  intent  to  commit  a  felony,  as- 
sault is  an  essential  element  and  must  be  proven. 

10.  Statutes— Instruction— Legislative  In- 
tent. 

Every  statute  must  be  construed  with  ref- 
erence to  its  intended  scope  and  the  purpose  of 
the  Legislature,  and  where  the  language  used  is 
ambiguous,  or  admits  of  more  than  one  meaning, 


it  will  be  taken  in  inch  a  sense  as  will  conform 
to  the  scope  of  the  act  to  carry  out  the  purpoM 
of  the  statute. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44,  Statutes,  8  262.] 

11.  Rape— Female  under  Aoe  or  Consent- 
Consent— Resistance. 

Rev.  St  1899,  8  4964,  punishing  one  having 
carnal  knowledge  of  a  woman  forcibly  and 
against  her  will,  or  of  a  child  under  the  age  of 
18  years,  with  or  without  her  consent  declare* 
that  a  female  under  the  age  of  18  years  is  in- 
capable of  giving  consent  to  the  sexual  act.  and 
the  incapacity  must  be  construed  to  extend  to 
and  include  any  attempt  to  commit  the  offense. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Rape,  8  14.] 

12.  Same— Instructions. 

On  a  trial  for  assault  with  intent  to  rape 
a  child  under  the  age  of  consent,  an  instruc- 
tion that  in  determining  whether  the  state  prov- 
ed the  intent  beyond  a  reasonable  doubt  the 
jury  must  be  satisfied  that  accused  intended  to 
gratify  his  passions  on  the  person  of  the  child, 
notwithstanding  any  resistance  on  her  part,  was 
properly  refused,  since  it  is  the  intent  to  carnal- 
ly know  a  female  under  the  age  of  18  yean 
with  or  without  her  consent  coupled  with  an 
assault,  which  constitutes  the  offense. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  42,  Rape,  8  17.] 

13.  Same  —  Information  —  Evidence  — 
Variance. 

There  is  no  variance  between  an  informa- 
tion alleging  that  accused  committed  a  violent 
injury  on  a  female  under  the  age  of  consent  he 
having  present  ability  so  to  do,  with,  intent  to 
carnally  know  her,  and  evidence  showing  an  act 
which,  if  done  with  intent  to  carnally  know  her, 
comes  within  the  definition  of  assault  and  bat- 
tery as  defined  by  Rev.  St.  1899.  8  4958,  which 
includes  the  offense  of  assault  as  charged  in  the 
information  and  as  defined  by  section  4937. 

14.  Criminal  Law  —  Evidence  —  Instruc- 
tions. 

Instructions  In  a  criminal  case  should  be 
predicated  on  the  evidence,  and  where  the  evi- 
dence shows  that  accused  is  guilty  of  the  offense 
charged,  or  not  guilty,  the  court  is  not  required 
to  instruct  on  lower  grades  of  the  offense. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  88  1923,  1924.] 

15.  Same— Evidence— Instructions. 
Where,  on  a  trial  for  assault  with  Intent 

to  rape  a  child  under  the  age  of  6  years,  the 
evidence  showed  that  accused  took  the  child  to 
a  bench  in  the  rear  of  a  building  out  of  sight 
of  persons  in  the  vicinity,  and  that  later  accused 
was  seen  kneeling  before  the  child  in  the  act  of 
having  sexual  intercourse  with  her,  the  refusal 
to  charge  that  accused  could  be  found  guilty  of 
assault  was  proper,  since,  under  the  evidence, 
accused  could  only  be  found  guilty  of  an  assault 
with  intent  to  rape,  or  not  guilty. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  88  1923,  1924.] 

16.  Rape— Evidence— Sufficiency. 

On  a  trial  for  assault  with  intent  to  rape  a 
child  under  the  age  of  consent  evidence  held  to 
justify  a  conviction. 

[Ed.  Note.— For  cases  in  point  «ee  Cent  Dig. 
vol.  42,  Rape,  88  78-82.] 

Error  to  District  Court,  Sheridan  County ; 
Carroll  H.  Parmelee,  Judge. 

Charles  Ross  was  convicted  of  assault  with 
intent  to  rape  a  child  under  the  age  of  18 
years,  and  he  brings  error.  Affirmed. 

S.  P.  Cadle,  for  plaintiff  in  error.  W.  EL 
Mullen,  Atty.  Gen.,  for  the  State. 
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SCOTT,  J.  Plaintiff  In  error  (defendant 
below)  was  charged,  tried,  and  found  guilty 
of  an  assault  upon  the  person  of  a 'female 
child  under  the  age  of  18  years  with  the  In- 
tent to  commit  rape.  His  motion  for  a  new 
trial  was  overruled,  and  Judgment  was  pro- 
nounced against  him  sentencing  him  to  a 
term  of  years  in  the  penitentiary,  and  he 
brings  error. 

1.  When  the  state  rested  its  case,  the  de- 
fendant moved  the  court  to  instruct  the  jury 
to  return  a  verdict  In  his  favor  on  the  ground 
that  the  evidence  was  insufficient  to  convict. 
The  motion  was  overruled,  and  such  ruling 
is  here  assigned  as  error.  An  examination  of 
the  record  falls  to  show  that  any  exception 
was  taken  to  such  ruling,  or  If  it  was,  it  Is 
not  preserved  In  the  bill  of  exceptions.  The 
question  Is  not  therefore  properly  before  us, 
and  need  not  be  discussed.  4 

2.  The  court,  over  the  objection  of  the  de- 
fendant, gave  the  following  Instructions  to 
the  Jury,  viz.:  "You  are  Instructed  that  un- 
der the  law  of  this  state  an  attempt  on  the 
part  of  a  man  to  carnally  know  a  female 
child  under  the  age  of  six  years,  whether 
with  or  without  her  consent,  would  be  an 
attempt  to  do  a  violent  injury  to  such  child 
as  alleged  in  the  information."  It  will  be 
■observed  that  this  Instruction  does  not  pur- 
port to  describe  a  complete  crime  as  defined 
by  our  statute,  but  simply  one  of  the  ele- 
ments of  assault  as  charged  in  the  informa- 
tion. In  this  state  there  is  no  such  crime  de- 
fined by  the  statute  as  an  attempt  to  commit 
a  felony,  nor  Is  the  Instruction  open  to  the 
objection  that  it  is  a  definition  of  an  offense 
unknown  to  the  statute.  The  information 
charges  that  on  the  3d  day  of  April,  1907,  the 
defendant  did  "unlawfully  and  feloniously 
attempt  to  commit  a  violent  Injury  on  the 
person  of  •  •  *  a  female  child  under 
the  age  of  18  years,  he  the  said  Charles  Ross, 
having  then  and  there  the  present  ability  so 
to  do,  with  Intent  then  and  there  and  thereby 
unlawfully  and  feloniously  to  ravish  and  car- 
nally know  the  said  *  *  *."  To  have  car- 
nal knowledge  of  a  female  under  the  statu- 
tory age  of  consent  is  at  least  rude  as  well 
as  unlawful,  and  within  the  contemplation  of 
the  statute  constitutes  a  violent  Injury.  The 
-acts  alleged  In  the  information  come  within 
the  statutory  definition  of  what  constitutes 
an  assault  as  contained  In  section  4957,  Rev. 
St.  1899,  which  is  as  follows :  "Whoever  hav- 
ing the  present  ability  to  do  so,  unlawfully 
attempts  to  commit  a  violent  injury  on  the 
person  of  another,  is  guilty  of  an  assault  and 
shall  be  fined,"  etc.  Assault  and  battery  Is 
defined  by  section  4958,  Rev.  St  1899,  as  fol- 
lows: "Whoever  In  a  rude,  insolent  or  an- 
gry manner  unlawfully  touches  another,  is 
guilty  of  an  assault  and  battery."  The  in- 
formation follows  the  language  of  the  stat- 
ute in  charging  the  assault,  and  that  language 
Is  coupled  with  an  averment  of  the  felonious 
intent  at  the  time,  and  Is  a  good  information. 
Bryant  r.  State,  5  Wyo.,  876,  40  Pac.  518. 


As  the  evidence  showed  no  resistance  on 
the  part  of  the  girl  or  consent  to  the  alleged 
assault  it  is  claimed  on  behalf  of  the  defend- 
ant that  she  consented  because  she  did  not 
resist,  and  it  is  urged  that  the  instruction  is 
erroneous  upon  the  ground  that  violence  con- 
sented to  does  not  constitute  an  assault,  and 
that  the  use  of  the  word  "ravish"  in  the  infor- 
mation required  proof  of  physical  resistance. 
Rape  is  defined  by  section  4964,  Rev.  St  1899, 
as  follows :  "Whoever  unlawfully  has  carnal 
knowledge  of  a  woman  forcibly  and  against 
her  will,  or  of  a  woman  or  female  child  un- 
der the  age  of  eighteen  years,  either  with  or 
without  her  consent,  Is  guilty  of  rape,  and 
shall  be  Imprisoned  in  the  penitentiary  for  a 
term  not  less  than  one  year,  or  during  life." 
Section  4956,  Rev.  St.  1899,  is  as  follows: 
"Whoever  perpetrates  an  assault  or  an  as- 
sault and  battery  upon  any  human  being  with 
intent  to  commit  a  felony,  shall  be  imprisoned 
In  the  penitentiary  not  more  than  fourteen 
years."  It  is  clear  that  a  comparison  of  the 
above  sections  shows  that  cape  Includes  the 
crime  of  assault  as  defined  by  section  4957, 
supra,  and  when  a  woman  over  the  age  of  18 
years,  who  at  the  time  is  not  under  duress 
or  fear,  and  is  mentally  competent  to  do  so, 
consents  to  sexual  Intercourse,  then  there  is 
no  assault  either  in  the  attempt  to  have  or  in 
the  consummation  of  such  intercourse.  It  Is 
equally  true,  and  all  the  authorities  agree, 
that  carnal  knowledge  of  a  female,  who  at 
the  time  Is  under  the  statutory  age  of  con- 
sent, regardless  of  the  frame  and  condition  of 
her  mind,  Is  conclusively  presumed  to  have 
been  committed  with  force  and  against  her 
consent,  and  her  acts  and  conduct  would  be 
no  defense  to  the  charge  of  rape.  While 
this  Is  time  as  to  the  crime  of  rape,  there  is 
some  conflict  In  the  decisions  as  to  whether 
a  conviction  can  be  had  for  an  assault  with 
intent  to  commit  rape  upon  a  female  under 
the  age  of  consent,  where  It  is  shown  that  she 
made  no  resistance,  and  was  willing  to  per- 
form the  sexual  act  The  above  statutory 
definitions  of  assault  and  assault  and  battery 
are  Identical  with  the  corresponding  sections 
of  the  statutes  of  Indiana,  and  differ  materi- 
ally from  the  common-law  definitions.  The 
present  ability  to  inflict  an  injury  is  not  nec- 
essary to  an  assault  at  the  common  law,  and 
any  unlawful  touching  of  one  against  his 
will  with  intent  to  injure  constitutes  a  bat- 
tery, while  under  the  statute  the  touching 
must  be  unlawful  and  In  a  rude,  insolent,  or 
angry  manner.  Bish.  Stat.  Crimes  (3d  Ed.)  §8 
501,  502.  By  the  common  law  an  assault 
must  be  accompanied  by  physical  force  creat- 
ing a  reasonable  apprehension  of  immediate 
physical  injury  to  a  human  being,  and  a  bat- 
tery was  not  committed  unless  the  act  al- 
leged to  constitute  it  was  committed  against 
the  will  of  the  Injured  party.  2  Bish.  New 
Cr.  Law,  89  23,  28,  70.  The  English  authori- 
ties hold  that  as  an  assault  implies  the  use  of 
physical  force  or  violence,  there  can  be  no 
such  force  or  violence  necessary  or  used  when 
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there  Is  no  repulsion  or  resistance,  and  that 
there  Is  no  assault  when  the  female,  what- 
ever her  age,  does  not  resist,  but  consents  to 
the  acts  which  constitute  the  alleged  assault. 
The  rule  Is  stated  in  Bishop  on  Statutory 
Crimes  (3d  Ed.)  §  490  as  follows :  "While  the 
common  form  of  attempt  to  commit  the  ordi- 
nary rape  is  by  assault  with  such  intent,  and 
on  an  indictment  for  rape  there  may  be  a 
conviction  of  assault  if  no  technical  rule  pre- 
vents, in  matter  of  principle,  and  by  the  bet- 
ter judicial  determinations,  there  cannot  be 
under  the  common-law  rules  an  assault  with 
intent  to  have  the  criminal  carnal  knowledge 
of  a  girl  with  her  consent;  because  by  the 
common-law  rule  violence  consented  to  Is  not 
an  assault,  and  the  statute  which  makes  her 
consent  immaterial  in  defense  of  the  carnal 
knowledge  does  not  extend  also  to  the  as- 
sault." Of  the  American  cases  cited  in  the 
footnote  as  supporting  that  doctrine  Whitcher 
v.  State,  2  Wash.  St.  288,  26  Pac.  268,  has 
been  overruled  In  State  v.  Hunter,  18  Wash. 
670,  52  Pac.  249;  Hardin  v.  State,  39  Tex. 
Cr.  R.  426,  46  S.  W.  803,  has  been  overruled 
in  Croomes  v.  State,  40  Tex.  Cr.  R.  672,  51 
S.  W.  924,  53  S.  W.  882;  Stephens  v.  State, 
107  Ind.  185,  8  N.  E.  94,  was  overruled  in 
Murphy  v.  State,  120  Ind.  115,  22  N.  E.  106. 
This  rule  does  not  seem  to  have  found  much 
favor  with  the  American  courts,  for  so  far  as 
our  research  has  enabled  us  to  determine  it 
is  now  followed  by  but  two  of  those  courts. 
Smith  v.  State,  12  Ohio  St.  466,  80  Am.  Dec. 
355;  State  v.  Pickett;  11  Nev.  255,  21  Am. 
Dec.  754.  The  weight  of  authority  is  over- 
whelmingly the  other  way,  and  to  the  effect 
that  such  consent  is  unlawful  and  does  not 
waive  the  assault.  People  v.  McDonald,  9 
Mich.  150,  152,  153;  People  v.  Courier,  79 
Mich.  366,  44  N.  W.  571 ;  Cliver  v.  State,  45 
X.  J.  Law,  46;  Com.  v.  Roosnell,  143  Mass. 
32,  8  N.  E.  747;  Territory  v.  Keyes,  5  Dak. 
244,  38  N.  W.  440;  State  v.  Dancy,  83  X.  C. 
008;  Hays  v.  People,  1  Hill  (N.  Y.)  351; 
Brown  v.  State,  6  Baxt.  (Tenn.)  422;  Flzell 
v.  State,  25  Wis.  364;  People  v.  Lourlntz, 
114  Cal.  628,  46  Pac.  613;  People  v.  Vann, 
129  Cal.  118,  61  Pac.  776;  State  v.  Wray, 
109  Mo.  594,  19  S.  W.  80;  State  v.  Gross- 
helm,  79  Iowa,  75.  44  X.  W.  541 ;  Poison  v. 
State,  137  Ind.  519,  35  N.  E.  907 ;  Hanes  v. 
State,  155  Ind.  112.  57  X.  E.  704 ;  Leibscher 
v.  State,  GO  Xeb.  395,  95  X.  W.  870 ;  State  v. 
Sargent.  32  Or.  110,  49  Pac.  889 ;  Farrell  v. 
State.  54  X.  J.  Law,  416.  24  All.  723 ;  In  re 
Lloyd,  51  Kan.  501,  33  Pac.  307;  Addison  v. 
People,  193  111.  405,  02  X.  E.  235;  2  Am.  & 
Eng.  Eucy.  L.  (2d  Ed.)  987.  and  page  301.  vol. 
1  of  Supp.,  and  cases  cited  in  the  footnotes. 
1  McClain,  Crlm.  Law,  §  404.  The  difference 
in  the  holdings  may,  however,  be  accounted 
for  In  the  fact  that  the  cases  In  this  country 
have  turned  upon  the  construction  of  the  stat- 
utory definition  of  assault  rather  than  ujxmi 
the  common-law  definition  of  that  offense. 
In  construing  a  statute  which  contains  new 
and  different  elements  the  courts  are  not 


bound  by  that  construction  which  obtained 
with  reference  to  the  common-law  offense. 
The  statutory  changes  were  evidently  meant 
to  remedy  some  imperfections  which  were 
recognized  to  exist.  The  statute,  by  apt 
words,  created  and  defined  a  new  crime  which 
is  a  substitute  for  the  common-law  offense, 
and  the  rules  appertaining  to  the  latter,  ex- 
cept in  so  far  as  they  are  applicable,  have 
to  yield  to  the  statutory  rules  of  construction. 
In  Croomes  v.  State,  supra,  there  was  a  con- 
viction for  an  assault  with  intent  to  commit 
rape  on  the  person  of  a  female  under  15  years 
of  age,  that  being  the  statutory  age  ^f  con- 
sent in  that  jurisdiction.  The  court  say: 
"The  Code  provides  that  any  unlawful  viol- 
ence upon  the  person  of  another,  whatever  be 
the  manner  or  degree  of  violence,  is  an  as- 
sault. There  is  no  statute  or  construction 
of  a  statute  on  the'questlon  of  assault  saying 
that  the  consent  of  the  injured  party  prevents 
the  act  from  being  an  assault.  If  the  act 
is  unlawful,  it  is  an  assault.  The  mere  fact 
that  the  party  Injured  consents  to  it  does  not 
prevent  it  from  being  an  assault." 

It  will  be  observed  that  the  information 
charges  the  defendant  with  having  per- 
petrated an  assault  with  the  felonious  intent 
to  "ravish  and  carnally  know."  The  word 
"ravish"  presupposes  force,  and  was  indis- 
pensable In  the  common-law  indictment  for 
rape,  but  does  not  occur  in  the  definition  of 
that  crime  given  in  our  statute,  and  for  that 
reason  Its  use  is  not  necessary  in  describing 
the  offense.  Tway  v.  State,  7  Wyo.  74,  50 
Pac.  188.  There  must  be  resistance  and  force 
used  in  overcoming  such  resistance  in  rape, 
where  the  female  is  over  the  age  of  consent, 
either  under  the  common  law  or  under  the 
statute;  and  carnal  knowledge  of  a  female 
under  the  statutory  age  of  consent,  and  also 
at  the  common  law  when  such  female  is  un- 
der the  age  of  10  years,  is  conclusively  pre- 
sumed to  have  been  accompanied  with  force 
and  against  consent,  and  in  an  Indictment 
or  information  therefor  under  and  following 
the  words  of  the  statute  the  word  "ravish" 
is  unnecessary  and  may  be  treated  as  surplus- 
age. Section  486,  Bish.  Stat.  Cr.  (3d  Ed.). 
We  are  not,  however,  dealing  with  the  com- 
pleted offense  of  rape.  The  charge  is  of  an 
assault  with  intent  to  commit  a  felony,  and 
if  the  Intent  was  to  carnally  know  a  female 
under  the  statutory  age  of  consent,  then  such 
intent  was  felonious  regardless  of  whether 
the  accused  contemplated  resistance  on  her 
part  or  not.  The  word  "ravish"  as  used  In 
the  information  did  not  impose  any  greater 
burden  upon  the  state  than  proving  the  ele- 
ments of  the  offense  as  defined  by  the  stat- 
ute, and  which  are  charged  in  the  informa- 
tion, and  it  may  therefore  be  treated  as  sur- 
plusage. 

A  distinction  is  made  and  carried  Into  the 
decisions  between  attempts  to  commit  and  an 
assault  with  intent  to  commit  a  felony.  In. 
the  former  the  question  of  assault  Is  not  nec- 
essarily involved,  while  in  the  latter  it  is  an 
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essential  element  of  the  crime  charged,  and  as 
such  must  be  proven.  People  v.  Dowell,  136 
Mich.  300,  99  N.  W.  23.  While  the  statutory 
definition  of  assault  implies  force,  it  does  not 
necessarily  follow  that  there  must  be  proof 
of  actual  or  physical  resistance  on  the  part 
of  the  person  assaulted,  for  In  the  absence  of 
such  proof  the  law  Implies  resistance.  An  as- 
sault may  be  committed  under  such  circum- 
stances that  the  person  assaulted  is  entirely 
ignorant  of  any  attempt  to  commit  a  violent 
injury  to  his  or  her  person,  as  when  the 
assailant,  having  the  present  ability  to  do  so, 
unlawfully  attempts  but  Is  Interrupted  from 
doing  violence  to  the  person  of  one  who  is 
asleep,  or  of  one  who  Is  passing  along  a 
crowded  street.  So  it  may  be  said  that  ab- 
sence of  resistance  resulting  from  physical 
inability  or  want  of  opportunity  to  resist  or 
consent  to  the  act  constituting  an  assault, 
which  proceeds  from  a  disordered  or  insane 
condition  of  the  mind,  is  no  consent,  and 
does  not  strip  the  .act  so  committed  of  its 
criminal  character.  Putting  in  fear  is  not 
always  necessary  at  common  law  (section  33, 
2  Bish.  New  Cr.  Law),  nor  is  it  an  element  of 
assault  as  defined  by  our  statute,  though 
it  may  be  involved  in  the  proof  as  a  part  of 
the  res  gestte,  and  if  the  acts  constituting  the 
attempted  injury  are  unlawful,  and  the  other 
elements  are  present  to  constitute  an  assault, 
that  crime  is  complete  and  none  the  less  a 
crime  because  of  nonreslstance  by  the  Injured 
party.  The  evidence  is  undisputed,  and 
shows  that  the  girl  was  between  4  and  5  years 
of  age  at  the  time  of  the  assault,  and  by  all 
the  authorities  by  reason  of  her  age  she  had 
no  legal  ability  to  consent  to  the  sexual  act; 
and  if  that  Is  so,  it  seems  Incredible  that  she 
could  lawfully  consent  to  the  acts  and  prep- 
arations which  constituted  in  themselves  an 
unlawful  attempt,  coupled  with  a  present 
ability  to  do  a  violent  injury  to  her  person, 
simply  because  the  purpose  Intended  was  not 
consummated.  In  a  well-consldered  case  the 
Supreme  Court  of  Washington  say:  "The 
offense  of  carnally  knowing  a  female  child 
under  the  age  of  12  years  necessarily  includes 
the  less  offense  of  assault  with  intent.  The 
complete  offense  is  merely  an  aggravation  of 
the  felonious  assault,  and  the  child's  legal  in- 
ability to  consent  to  the  sexual  act  also  ex- 
tends to  and  includes  any  attempt  to  commit 
it ;  In  other  words,  she  lacks  capacity  to  con- 
sent to  the  force  which,  in  the  absence  of 
consent,  would  constitute  an  assault."  State 
v.  Ilunter,  supra.  The  acts  constituting  the 
alleged  assault  could  have  been  proven  upon 
a  trial  on  the  charge  of  rape  as  a  part  of 
the  res  gestte,  and  evidence  that  she  consent- 
ed would  have  been  Inadmissible  as  not  tend- 
ing to  prove  any  defense  to  the  charge.  The 
reversal  of  a  conviction  of  the  lesser  and  in- 
cluded offense  of  assault  with  intent  to  com- 
mit rape  would  scarcely  be  justified  upon  the 
ground  that  the  defendant  had  not  been  per- 
mitted to  show  the  frame  of  mind  of  the  one 
so  assaulted  when  the  latter  was  within  the 


statutory  age  .of  consent..  In  such  a  case  the 
law  Implies  resistance,  for  under  the  law 
there  can  be  no  consent.  In  People  v.  Verde- 
green,  106  Cal.  211,  39  Pac.  607,  46  Am.  St. 
Rep.  234,  there  was  a  conviction  for  an  as- 
sault with  Intent  to  commit  rape  upon  the 
person  of  a  female  child  under  the  statutory 
age  of  consent.  The  evidence  showed  that 
she  went  voluntarily  to  the  room  of  the  ac- 
cused, and  submitted,  without  resistance,  to 
his  advances.  The  Code  defined  rape  as  "an 
act  of  sexual  Intercourse  accomplished  with 
a  female  not  the  wife  of  the  perpetrator,  un- 
der either  of  the  following  circumstances: 
(1)  When  the  female  is  under  the  age  of 
fourteen  years.  (2)"  etc.  Pen.  Code,  8  261. 
It  was  there  urged  as  here  that  there  can  be 
no  such  thing  as  an  assault  upon  a  consent- 
ing female,  regardless  of  the  fact  that  she 
may  be  under  the  age,  when  she  can  legally 
consent  to  the  sexual  act.  The  court  say: 
"It  Is  true  that  an  assault  Implies  force  by 
the  assailant  and  resistance  by  the  one  as- 
saulted, and  that  one  Is  not  in  legal  contem- 
plation Injured  by  a  consensual  act.  But 
these  principles  can  have  no  application  to  a 
case  where  under  the  law  there  can  be  no 
consent.  Here  the  law  implies  incapacity 
to  consent,  and  this  Implication  is  conclusive. 
In  such  case  a  female  Is  to  be  regarded  as 
resisting,  no  matter  what  the  actual  state  of 
her  mind  may  be  at  the  time.  The  law  resists 
for  her."  To  the  same  effect  is  People  v. 
Vann,  supra.  This  rule  would  not,  however, 
apply  when  the  female  was  over  the  age  of 
consent.  People  v.  Fleming,  94  Cal.  308,  29 
Pac.  647. 

The  action  was  not  for  the  redress  of  a 
private  wrong.  The  defendant  was  answer- 
able to  the  state  for  such  conduct  as  the  state 
had  declared  to  be  criminal.  She  was  a  ward 
of  the  state,  and  his  conviction  was  sought 
not  alone  to  punish  him,  but  also  for  the  moral 
and  salutary  effect  it  would  have  in  preserv- 
ing the  chastity  of  those  similarly  situated, 
and  In  carrying  out  the  duty  it  owed  to  those 
to  whom  in  its  wisdom  it  had  thrown  out  the 
protecting  arm  of  the  law.  Its  policy  and  the 
Intendment  of  the  law  Is  not  to  withhold  pun- 
ishment until  that  has  been  destroyed  which 
was  sought  to  be  protected.  In  Croomes  v. 
State,  supra,  the  court  say:  "To  say  that  the 
Legislature  of  Texas  would  hang  a  man  for 
the  consummated  act  of  rape,  and  yet  not 
desire  to  punish  him  at  all  for  assault  with 
Intent  to  rape  under  any  contingencies,  is  a 
proposition  to  which  we  cannot  agree.  Then, 
if  the  Legislature  did  not  intend  such  a  con- 
struction, we  feel  constrained,  if  the  language 
of  the  statutes  is  susceptible  of  a  rational, 
sensible,  and  reasonable  construction  that 
will  give  validity,  strength,  and  force  to  every 
phase  of  the  law,  that  that  construction 
should  be  adopted."  It  is  said  In  Black,  In- 
terp.  Laws,  p.  73,  that:  "It  is  generally  true 
that,  where  words  in  a  statute  are  clear  and 
unambiguous,  there  is  no  room  left  for  con- 
struction; but  when  it  is  plaiuly  perceivable 
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that  a  particular  intention,  though  not  pre- 
cisely expressed,  must  have  been  In  the  mind 
of  the  legislator,  that  Intention  will  be  enforc- 
ed and  carried  out,  and  made  to  control  the 
strict  letter."  And  again:  "Every  statute 
is  to  be  construed  with  reference  to  its  in- 
tended scope  and  the  purpose  of  the  Legisla- 
ture in  enacting  it;  and  where  the  language 
used  is  ambiguous,  or  admits  of  more  than 
one  meaning,  it  will  be  taken  in  such  a  sense 
ns  will  conform  to  the  scope  of  the  act  and 
carry  out  the  purpose  of  the  statute."  Id., 
p.  56.  The  law  having  declared  that  a  fe- 
male under  the  age  of  18  years  is  legally  in- 
capable of  giving  consent  to  the  sexual  act, 
the  intended  scope  of  the  law  and  the  purpose 
of  the  Legislature  In  enacting  it  do  not  per- 
mit of  a  construction  which  would  limit  her 
incapacity  to  consent  to  that  act  alone,  but 
rather  that  such  incapacity  extends  to  and 
includes  any  attempt  to  commit  it.  Not  hav- 
ing legal  capacity  to  act  for  herself  in  such 
matters,  the  state,  no  matter  what  her  frame 
and  condition  of  mind  may  be  at  the  time, 
acts  for  and  in  her  behalf.  In  such  a  case 
the  law  regards  her  as  resisting.  We  do  not 
go  so  far  as  to  hold  under  our  statute  that 
force  is  not  an  element  of  the  crime  charged. 
An  assault  Is  an  assault  whether  perpetrated 
with  or  without  the  intent  to  commit  a  fel- 
ony. Our  discussion  has  been  limited  to  the 
question  of  the  necessity  for  resistance  to  an 
assault,  and,  as  we  have  seen,  physical  re- 
sistance is  not  always  necessary,  and  the  re- 
sistance may  be  in  some  cases  only  such  as 
the  law  implies.  We  are  of  the  opinion  that 
physical  resistance,  as  applied  in  an  assault, 
is  not  a  necessary  element  in  an  assault  with 
intent  to  rape  a  female  under  the  age  of  18 
years,  as,  under  the  statute  she  has  no  legal 
capacity  to  consent  to  the  act  of  carnal  knowl- 
edge, and  every  act  done  In  furtherance  of  a 
purpose  to  know  her  carnally  Is  unlawful 
and  for  a  felonious  purpose,  and  if  such 
acts  were  so  committed  as  to  constitute  an 
assault  without  her  consent,  then  no  act  of 
hers  could  waive  such  assault. 

3.  The  court  refused  to  give  the  following 
Instruction  requested  by  the  defendant,  viz.: 
"In  arriving  at  the  conclusion  as  to  whether 
or  not  the  state  has  proved  the  Intent  be- 
yond a  reasonable  doubt,  the  jury  must  be 
satisfied,  not  only  that  the  prisoner  intend- 
ed to  gratify  his  passions  on  the  person  of 
the  child,  but  that  he  intended  to  do  so  at 
all  events,  notwithstanding  any  resistance 
on  her  part,  and  unless  you  do  so  find  from 
the  evidence,  then  you  are  Instructed  that 
you  must  find  the  defendant  not  guilty." 
In  considering  whether  this  instruction  cor- 
rectly states  the  law  as  applied  to  the  facts, 
It  must  be  borne  in  mind  that  in  this  case 
it  is  the  intent  to  carnally  know  a  female  un- 
der the  age  of  IS  years,  with  or  without  her 
consent,  which  is  felonious.  Such  an  intent 
in  the  absence  of  any  overt  act  would  not  be 
sufficient  to  convict  as  lacking  the  element 
of  assault,  yet  if  attempted  to  be  carried 
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Into  effect  by  such  an  assault  the  crime  Is 
complete  whether  such  assault  be  resisted  or 
not.  There  is  a  marked  distinction  in  this 
case  and  where  one  has  an  intent  to  car- 
nally know  a  female  over  the  age  of  18  years, 
for  in  the  latter  any  such  intent  is  only 
felonious  when  it  is  attempted  to  be  carried 
into  effect  forcibly  and  against  the  will  of 
such  female.  This  instruction  carries  with 
It  the  idea  that  the  felonious  intent  could  on- 
ly exist  when  resistance  was  offered,  wheth- 
er the  female  be  over  or  under  the  statutory 
age  of  consent.  As  we  have  seen,  this  is 
not  the  law  with  reference  to  an  assault  com- 
mitted with  intent  to  rape  a  female  under 
that  age.  People  v.  Roach,  129  Oal.  33,  61 
Pac.  574,  and  other  cases,  supra.  The  court 
properly  refused  to  give  this  instruction. 

4.  It  is  urged  that  the  court  erred  in  re- 
fusing to  instruct  the  jury  that  if  they  were 
satisfied  beyond  a  reasonable  doubt  that  the 
defendant  assaulted  the  child,  but  were  not 
so  satisfied  that  the  assault  was  committed 
with  the  felonious  intent  to  commit  rape, 
then  they  should  acquit  him  of  the  crime  of 
assault  with  Intent  to  commit  rape,  and  find 
him  guilty  of  assault.  The  evidence  in  this 
case  tended  to  show  that  on  the  3d  day  of 
April,  1907,  some  little  boys  were  playing  by 
a  ditch  in  the  vicinity  of  the  town  of  Dletz, 
in  Sheridan  county.  A  female  child  between 
4  and  5  years  of  age  was  seen  to  cross  a 
bridge  over  the  ditch  going  in  the  direction 
of  where  the  boys  were,  and  in  doing  so,  she 
had  to  pass  near  where  the  defendant  was 
sitting  on  a  pile  of  dirt  When  the  little 
girl  came  along  to  where  he  was,  the  defend- 
ant got  up,  took  her  by  the  hand,  and  led 
her  to  a  bench  In  the  rear  of  a  building  and 
out  of  sight  of  where  the  other  children 
were.  The  mother  was  informed  that  de- 
fendant had  her  child,  and  she  went  and  dis- 
covered the  little  girl  sitting  on  a  bench,  her 
clothes  above  her  knees,  and  the  defendant 
kneeling  before  her,  his  pants  unbuttoned, 
and  his  privates  In  his  hands.  Upon  being 
spoken  to  by  the  mother  the  defendant  arose 
and  fled,  and  shortly  thereafter  an  officer 
discovered  him  in  hiding  behind  some  bar- 
rels in  the  rear  of  a  near-by  saloon  and  ar- 
rested him.  The  defendant  testified  in  his 
own  behalf  that  he  had  no  intention  of  car- 
nally knowing  the  child,  that  he  neither 
touched  her  nor  led  her  to  the  bench,  that  he 
was  not  kneeling  before  the  child,  that  he 
was  standing  up,  and  that  his  pants  were  un- 
buttoned for  the  purpose  of  answering  a  call 
of  nature,  and  denied  that  he  fled  or  was  in 
hiding  from  the  officer.  He  also  Introduced 
evidence  to  show  his  reputation  for  morality 
with  little  girls,  which  was  met  and  corn- 
batted  by  evidence  properly  admitted  In  re- 
buttal1 on  behalf  of  the  state  tending  to  show 
that  his  reputation  in  that  respect  was  bad, 
and  upon  cross-examination  by  defendant's 
counsel  incidents  of  indecent  exposure  to  and 
chasing  of  little  girls  by  him  were  drawn 
out   It  will  be  observed  that  the  line  be- 
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tween  the  evidence  for  the  state  and  the  de- 
fendant Is  clear  and  distinct  If  the  defend- 
ant's testimony  be  true,  he  was  not  guilty  of 
an  assault  as  charged  in  the  Information, 
while  the  state's  evidence  tended  to  show 
that  the  defendant,  if  guilty  at  all,  was 
guiKy  of  an  assault  and  battery.  This  did 
not  constitute  a  variance.  Com.  v.  Thomp- 
son, 116  Mass.  340.  The  overt  act  which 
was  relied  upon  for  a  conviction  was  a  rude 
and  unlawful  touching  of  the  child.  The  evi- 
dence showed  the  act  to  be  at  least  rude,  and 
If  done  with  the  Intent  to  carnally  know  her, 
such  touching  was  certainly  unlawful,  and 
comes  within  the  definition  of  assault  and 
battery,  as  defined  by  section  4968,  supra, 
which  Includes  the  lesser  offense  of  assault 
as  charged  In  the  information,  and  as  defined 
by  section  4957,  supra.  While  this  is  true, 
It  is  only  so  from  a.  legal  standpoint,  and  it 
does  not  always  follow  that  the  question  of 
simple  assault  must  be  submitted  to  the 
Jury  upon  a  trial  for  the  greater  crime  which 
includes  it.  The  instructions  must  and  should 
be  predicated  upon  the  evidence  in  the  case, 
and  when  the  evidence  shows  the  accused  to 
be  guilty  of  the  higher  grade  of  the  offense, 
or  not  guilty,  the  court  is  not  required  to  In- 
struct upon  the  lower  grades.  In  Brantley 
v.  State,  9  Wyo.  102,  109,  61  Pac.  139,  140, 
Brantley,  upon  a  conviction  for  an  assault 
with  Intent  to  commit  murder,  complained 
that  the  court  refused  to  instruct  the  Jury 
that  he  might  under  the  information  be  found 
guilty  of  an  assault  only.  This  court  held 
that  upon  the  evidence  he  was  not  entitled 
to  the  instruction,  and  after  reviewing  the 
evidence,  said:  'If  gultty  at  all,  he  was 
guilty  of  an  assault  and  battery.  There  was 
no  evidence  of  simple  assault"  This  rule  has 
been  the  established  rule  in  a  long  line  of 
decisions  by  the  Supreme  Court  of  Iowa.  In 
State  v.  Sherman,  106  Iowa,  684,  687,  77  N. 
W.  461,  462,  it  was  assigned  as  error  that 
the  court  In  a  prosecution  for  rape  did  not 
submit  to  the  Jury  the  question  of  simple  as- 
sault The  court,  after  referring  to  the  pre- 
vious holding  by  that  court  to  the  effect  that 
the  right  to  Instruct  on  a  lesser  and  included 
offense  of  the  crime  must  be  governed  by  the 
evidence,  say:  "The  holding  is  decisive  of 
the  present  assignment  in  this  case.  If  there 
was  not  an  assault  with  intent  to  commit 
rape,  there  was  no  crime  committed.  No  oth- 
er conclusion  could  properly  be  arrived  at 
from  the  evidence."  In  the  case  before  us  as- 
sault and  battery  was  not  charged,  nor  was 
simple  assault  proven.  Upon  the  record  the 
defendant  could  only  be  found  guilty  of  an 
assault  with  intent  to  commit  rape  as  charg- 
ed, or  not  guilty,  and  the  court  so  Instructed. 

3.  It  is  urged  that  the  verdict  is  not  sup- 
ported by  the  evidence.  In  support  of  this 
contention  it  is  argued  that  there  Is  no  evi- 
dence In  the  case  to  show  that  the  defendant 
Intended  to  carnaily  know  the  child,  or,  in 
other  words,  that  the  state  failed  to  prove 
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the  felonious  intent  which  is  an  essential 
element  of  the  crime  charged.  In  Bryant  v. 
State,  7  Wyo.  311,  61  Pac.  879,  56  Pac  596, 
where  there  was  a  conviction  for  an  as- 
sault with  intent  to  commit  murder,  the  same 
error  was  assigned,  and  this  court  held  that 
it  was  unnecessary  to  prove  the  specific  in- 
tent by  direct  positive,  and  independent  evi- 
dence, and  that  in  such  a  case  the  Jury  should 
take  into  consideration  all  the  facts  and 
surrounding  circumstances  as  disclosed  by 
the  evidence,  and  find  therefrom  whether 
the  acts  of  the  accused  constituting  the  al- 
leged assault  were  done  in  pursuance  of  a 
felonious  Intent  It  is  unnecessary  to  again 
repeat  the  evidence.  The  Jury  were  fully 
warranted  In  finding  therefrom  that  the  acts 
of  the  defendant  were  done  with  the  intent 
to  carnally  know  the  child,  and  this  Intent 
being  so  established  together  with  the  other 
evidence  in  the  case  was  sufficient  to  support 
the  verdict.  The  theory  upon  which  the  de- 
fendant presented  his  case  to  the  Jury,  vie., 
that  his  acts  amounted  only  to  indecency,  did 
not  commend  Itself  to  the  Jury,  and,  the  rec- 
ord being  clear  of  error,  the  conclusions 
reached  and  expressed  by  their  verdict  must 
stand. 

It  follows  that  the  Judgment  must  be,  and 
It  Is  hereby,  affirmed. 

POTTER,  C.  J.,  and  BEARD,  J.,  concur. 


HOVEY  v.  SHEFFNER,  Sheriff. 
(Supreme  Court  of  Wyoming.    Jan-  20,  1908.) 

1.  Habeas  Corpus— Nature  of  Wbit— Eb- 
bobs. 

A  writ  of  habeas  corpus  is  not  available 
to  review  errors  of  law  not  affecting  the  juris- 
diction of  the  court  to  make  the  order  under 
which  petitioner  is  held. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  25,  Habeas  Corpus,  §  25.] 

2.  Same— Recobo  or  Commitment  of  Pbison- 
KB. 

*  writ  of  habeas  corpus,  issued  out  of  the 
Supreme  Court,  will  not  invoke  the  appellate  or 
revisory  jurisdiction  of  the  court,  but  merely 
brings  up  the  body  of  the  prisoner  and  the 
cause  of  his  commitment,  and  not  the  record  of 
the  judicial  proceeding,  if  any,  in  which  the 
commitment  has  occurred. 

3.  Same  —  Statutes— "Manneb"  of  Exercis- 
ing JUBI80ICTION. 

Rev.  St.  1809,  §  5498,  provides  that  it  is 
not  permissible  to  question  the  correctness  of 
the  action  of  the  grand  jury  in  finding  a  bill 
of  indictment,  or  of  a  petit  jury  in  the  trial  of 
a  case,  or  of  any  court  or  judge  while  acting 
within  their  legitimate  province  in  a  lawful 
manner,  by  habeas  corpus.  Held,  that  the  word 
"manner"  had  reference  to  the  method  of  acting, 
and  not  to  the  degree  of  perfection  or  cor- 
rectness in  the  results  arrived  at.  unless  the 
judgment  pronounced  was  absolutely  void. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  5,  pp.  4333-4337.] 

4.  Same — Jurisdiction — Scope. 

Jurisdictional  facts  cognizable  on  habeas 
corpus  are  not  alone  those  which  relate  to  juris- 
diction of  the  subject-matter  and  of  the  person, 
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but  to  jurisdiction  to  render  the  particular  judg- 
ment as  well. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Habeas  Corpus,  f  23.] 

5.  Criminal  Law— Jeopardy— Discharge  of 
Jury. 

Re*.  St.  1899,  8  5386,  provides  that  if  a 
jury  disagree  accused  shall  not  be  deemed  to 
have  been  in  jeopardy,  and  that  whenever  a  jury 
shall  be  discharged  after  they  have  been  kept 
together  so  long  that  there  is  no  probability 
of  their  agreeing  the  court  shall,  on  directing 
their  discharge,  order  the  reasons  therefor  to 
be  entered  on  the  journal,  which  discharge  shall 
be  without  prejudice  to  the  prosecution.  Held 
that,  where  it  appears  that  after  a  reasonable 
time  for  deliberation  has  been  allowed  a  verdict 
has  not  been  agreed  on  and  there  is  no  probabil- 
ity of  agreement,  the  court  may  properly  dis- 
charge the  jury  without  defendant's  consent, 
without  prejudice  to  future  prosecution. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §  344.] 

6.  Same  —  Discharge  of  Jury— Nonjudicial 
Day— Loss  of  Jurisdiction. 

A  jury,  drawn  to  try  petitioner  for  an  of- 
fense, being  unable  to  agree,  was  discharged  by 
the  court  on  Sunday,  and  thereafter,  on  a  judi- 
cial day,  the  court  entered  an  order  holding  de- 
fendant for  trial  at  a  subsequent  term,  and  com- 
mitted her  to  the  custody  of  the  sheriff  until 
bail  should  be  furnished.  Held  that,  if  the 
discharge  of  the  jury  on  Sunday  over  petitioner's 
objection  was  unauthorized,  it  did  not  deprive 
the  court  of  further  jurisdiction  of  the  case, 
and  hence,  though  such  discharge  might  be 
ground  for  plea  of  an  acquittal  or  of  former 
jeopardy  on  an  attempt  being  made  to  retry 
petitioner,  it  was  not  ground  for  her  discharge 
on  habeas  corpus. 

Habeas  corpus  on  petition  of  Fay  Hovey 
to  obtain  her  discharge  from  the  custody  of 
Jesse  A.  Sheffner,  sheriff  of  Natrona  county. 
Discharge  denied. 

Fred  D.  Hammond,  for  plaintiff.  William 
E.  Mullen,  Atty.  Gen.,  for  defendant 

POTTER  C.  J.  A  writ  of  habeas  corpus 
was  issued  in  this  case,  by  order  of  the  Chief 
Justice,  and  made  returnable  before  the  court, 
upon  the  petition  of  Fay  Hovey,  alleging  that 
she  is  unlawfully  imprisoned  and  restrained 
of  her  liberty  at  the  town  of  Casper,  in  Na- 
trona county,  in  this  state,  by  Jesse  A.  Sheff- 
ner, sheriff  of  said  county,  under  an  order 
and  commitment  of  the  district  court  sitting 
In  and  for  said  county,  made  and  entered 
November  21,  1907,  which  order,  by  reason 
of  certain  facts  set  out  in  the  petition,  pres- 
ently to  be  stated,  is  alleged  to  be  insufficient 
to  justify  the  imprisonment  complained  of. 
The  sheriff's  answer  and  return  admits  the 
Imprisonment  and  restraint  of  plaintiff,  but 
denies  its  alleged  Illegality,  and  sets  out  a 
certified  copy  of  the  order  aforesaid  as  his 
authority  in  the  premises.  It  appears  from 
the  pleadings:  That  on  the  7th  day  of  No- 
vember, 1907,  one  of  the  regular  days  of  the 
July  term  of  said  district  court,  the  plaintiff 
was  placed  on  trial,  after  a  plea  of  not  guilty, 
upon  an  information  filed  by  the  prosecuting 
attorney  of  Natrona  county  charging  her  with 
the  statutory  offense  of  enticing  a  female  of 
good  repute  and  chastity  Into  a  house  of  ill 


fame  for  the  purpose  of  prostitution.  That 
a  jury  was  impaneled  and  sworn  upon  said 
trial,  to  whom,  after  the  introduction  of 
evidence,  arguments  of  counsel,  and  instruc- 
tions of  the  court,  the  cause  was  submitted 
on  Saturday,  November  9,  1907,  and  they 
thereupon  retired  to  deliberate  upon  their 
verdict.  That  on  the  following  day  (Sunday), 
November  10,  1907,  at  the  hour  of  10  o'clock 
in  the  forenoon,  the  presiding  judge  of  said 
court  convened  the  same  in  session,  the  clerk 
and  sheriff  being  present,  as  also  the  plain- 
tiff here,  who  was  defendant  in  said  cause, 
and  the  attorneys  for  the  state;  whereupon 
the  Jury  aforesaid  was  called  into  the  pres- 
ence of  the  court,  and  upon  inquiry  by  the 
court  reported  that  they  were  unable  to  agree, 
and  that  there  was  no  probability  of  their 
agreeing  or  rendering  a  verdict,  and  asked  to 
be  discharged  from  a  further  consideration 
of  the  case.  Thereupon  on  said  day  they 
were  discharged  by  the  court,  and  an  order 
was  then  made  and  entered  of  that  date  re- 
citing the  report  of  the  jury  and  that  "it 
thereupon  appearing  to  the  court  that  the 
jury  cannot  agree,  and  that  there  is  no  prob- 
ability of  their  agreeing,  and  that  they  are 
unable  to  agree  upon  a  verdict  and  for  these 
reasons,  it  is  ordered  that  the  said  Jury  be 
discharged  from  a  further  consideration  of 
the  case."  It  further  appears  that  thereafter 
at  the  same  term,  viz.,  November  21,  1907. 
the  following  order,  which  constitutes  the 
authority  for  the  imprisonment  complained 
of,  was  made  and  entered  by  said  court  In  the 
cause  aforesaid  (omitting  the  title  and  cap- 
tion) :  "This  cause  coming  on  to  be  heard 
regularly  on  the  special  plea  in  bar  hereto- 
fore filed  by  the  defendant,  Fay  Hovey,  and 
the  same  having  been  argued  by  counsel,  and 
fully  considered  by  the  court,  It  is,  this  21st 
day  of  November,  1907,  by  the  court  ordered, 
adjudged  and  decreed  that  the  special  plea  in 
bar  of  the  defendant,  Fay  Hovey,  be  and  the 
same  is  hereby  denied  and  overruled,  to 
which  denial  and  overruling  of  the  court  of 
said  plea  in  bar  the  defendant  here  and  now 
excepts,  and  the  court  being  unable  to  retry 
said  cause  at  this  present  (July  term,  A.  D. 
1907)  term,  it  is  by  the  court  ordered  that 
the  said  cause  be  and  the  same  is  hereby  con- 
tinued until  the  next  regular  term  of  this 
court,  the  January,  A.  D.  1908,  term,  and  it  is 
further  ordered  that  the  bond  in  this  cause 
shall  be  and  hereby  is  fixed  at  the  sum  of 
$300  for  the  appearance  of  said  defendant 
Fay  Hovey,  before  this  court  on  the  first  day 
of  the  regular  January,  1908,  term  thereof  at 
10  o'clock  a.  m.,  and  there  to  remain  and  not 
depart  without  leave  of  court  and  to  abide  the 
judgment  and  order  of  the  court,  and  It  is  fur- 
ther ordered  that  the  sheriff  of  Natrona  coun- 
ty, Wyo.,  be  and  he  is  hereby  commanded  to 
receive  and  safely  keep  the  said  Fay  Hovey 
and  her,  the  said  Fay  Hovey,  to  safely  keep 
and  imprison  in  the  jail  of  said  Natrona 
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county  until  she,  the  said  Fay  Ilovey,  be  dls-  ] 
charged  by  due  process  of  law.  and  a  certified 
copy  of  this  order  shall  be  the  authority  of 
said  sheriff  of  Natrona  county.  To  each  and 
every  part  of  this  order  the  defendant  now 
and  here  excepts.  Done  In  open  court  this 
21st  day  of  November,  1907."  Upon  the 
ground  that  the  discharge  of  the  jury  was 
unlawful  and  void,  for  the  reason  that  it  oc- 
curred on  Sunday,  an  alleged  nonjudicial  day, 
and  without  the  consent  of  plaintiff,  or  a 
waiver  by  her  of  any  of  her  rights,  It  is 
alleged  that  it  operated  as  an  acquittal,  and 
that  as  a  result  of  the  proceedings  the  plain- 
tiff has  been  placed  in  jeopardy  for  said  of- 
fense. The  defendant  admits,  by  his  answer 
and  return,  the  discharge  of  the  jury  on  Sun- 
day, but  denies  that  it  was  a  nonjudicial  day, 
and  alleges  that  the  Jury  wras  discharged  be- 
cause of  disagreement.  He  further  alleges 
that  one  of  the  jurors,  named  in  the  answer, 
was  not  a  citizen  of  the  United  States,  a  fact 
not  known  to  the  prosecuting  attorney  at  the 
time  of  the  impaneling  and  swearing  of  the 
jury,  and  which  could  not  then  have  been 
ascertained  by  the  exercise  of  ordinary  dili- 
gence, for  which  reason  it  is  alleged  that  the 
Jury  was  not  competent  and  was  not  regu- 
larly and  legally  impaneled  to  try  the  cause. 
Plaintiff  filed  a  reply  admitting  that  the 
Juror  named  was  not  a  citizen  of  the  United 
States,  but  alleging  that  snch  disqualification 
was  known  to  this  plaintiff  at  the  time,  and 
that  being  satisfied  with  him  as  a  juror  she 
accepted  him  as  such  and  considers  that  she 
thereby  waived  her  right  to  object  to  him. 
The  cause  has  been  heard  by  the  court  upon 
the  pleadings  and  certain  papers  offered  by 
the  defendant  as  evidence  for  the  purpose  of 
establishing  his  allegation  as  to  the  disqualifi- 
cation aforesaid  of  one  of  the  jurors. 

We  are  not  advised  by  the  record  in  this 
proceeding  as  to  the  ground  or  substance  of 
the  special  plea  in  bar,  which  appears  to 
have  been  overruled  by  the  order  committing 
the  petitioner,  or  the  time  when  it  was  filed. 
The  strong  inference,  perhaps,  may  be  that 
it  was  filed  after  the  discharge  of  the  jury, 
and  that  it  was  based  upon  the  ground  that 
such  discharge  was  illegal  and  void  and  the 
proceedings  therefore  tantamount  to  a  verdict 
of  acquittal,  entitling  the  accused  to  set  up 
the  defense  of  former  jeopardy  or  acquittal 
to  a  second  trial  upon  the  information  or  for 
the  same  offense.  At  any  rate  the  only 
ground  urged  here  for  the  plaintiffs  dis- 
charge upon  habeas  corpus  is  that,  by  reason 
of  the  proceedings  upon  her  trial  she  has  been 
once  placed  In  jeopardy,  and  that  a  second 
trial  would  violate  the  provision  of  the  state 
Constitution  thnt  a  person  shall  not  be  twice 
put  In  jeopardy  for  the  same  offense.  Const, 
art.  1,  I  11.  It  is  urged  that  at  common  law 
Sunday  is  dies  non  jurldicus.  and  though 
there  Is  no  local  statute  expressly  prohibiting 
the  sitting  of  the  court  or  the  transaction  of 


judicial  business  on  that  day,  that  the  com- 
mon law  in  that  respect  is  in  force  in  this 
state,  since,  by  statute,  the  common  law  of 
England  has  been  adopted  so  far  as  the  same 
is  of  a  general  nature,  and  not  inapplicable 
nor  inconsistent  with  the  laws  of  the  state. 
Rev.  St.  181)9.  §  2093.  It  Is  conceded  that 
even  at  common  law  it  is  competent  to  re- 
ceive a  verdict  on  Sunday,  but  it  is  said  to 
have  been  so  declared  for  the  sole  reason  that 
such  a  proceeding  is  merely  ministerial ;  and 
it  Is  contended  that  the  discharge  of  a  jury 
for  disagreement  requires  a  judicial  deter- 
mination that  they  have  deliberated  a  reason- 
able time  so  as  to  authorize  a  discharge,  and 
that  there  Is  no  probability  of  an  agreement, 
and  therefore  as  a  judicial  act  is  Illegal  when 
performed  on  a  nonjudicial  day.  With  that 
proposition  as  a  basis  it  is  contended  that  the 
illegal  discharge  of  the  jury  without  a  ver- 
dict operated  as  an  acquittal  of  the  plaintiff, 
and  that  since  she  cannot  legally  be  again 
placed  In  jeopardy  she  is  entitled  to  be  dis- 
charged. On  the  other  hand,  while  It  Is  con- 
ceded that  at  common  law  Sunday  Is  a  non- 
judicial day,  it  Is  argued  that  the  purpose 
of  the  day  is  far  better  subserved  by  dis- 
charging a  Jury  unable  to  agree  Instead  of 
keeping  them  together  throughout  the  day 
and  until  Monday  morning,  and  that  the  act 
may  well  be  regarded  as  a  necessity,  and  up- 
held on  that  ground.  It  Is  further  contended 
that  the  district  courts  are  authorized  to  sit 
on  Sunday,  and  to  discharge  a  Jury  on  that 
day  for  disagreement,  by  virtue  of  the  stat- 
ute of  1895  (Rev.  St.  1899,  §  3612),  which  pro- 
vides that,  in  addition  to  the  regular  terms 
fixed  by  law,  "each  district  court  shall  be  open 
at  all  times  for  the  transaction  of  business 
in  the  entry  of  judgments,  decrees,  orders  of 
course,  and  such  other  orders  as  have  been 
made  or  granted  by  the  district  court,  or  any 
judge  thereof,  and  for  the  hearing  and  deter- 
mination of  all  matters  brought  before  the 
court  or  judge,  except  the  trial  of  Issues  of 
fact."  Counsel  for  plaintiff  insists  that  the 
expression  "at  all  times"  in  said  statute  has 
reference  only  to  days  in  vacation  or  recess 
upon  which  a  court  may  lawfully  sit  and 
transact  judicial  business,  and  does  not  neces- 
sarily include  Sunday  or  other  nonjudicial 
days.  It  is  argued  that  a  clear  and  unequiv- 
ocal statute  to  the  contrary  is  required  to 
overthrow  the  common-law  principle  prohib- 
iting the  transaction  of  judicial  business  on 
Sunday,  and  that  the  statute  aforesaid  is 
reasonably  capable  of  a  construction  not  in- 
terfering with  that  principle. 

The  question  thus  sought  to  be  presented 
is  an  important  one.  If  the  propositions  re- 
lied on  by  plaintiff  are  sound,  and  should 
be  disregarded  by  the  district  court,  and 
the  plaintiff  compelled  against  her  objec- 
tion to  undergo  another  trial,  notwithstand- 
ing that  she  has  been  once  in  jeopardy 
for  the  same  offense,  or  that  In  legal  effect 
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the  result  of  the  former  trial  was  equivalent 
to  an  acquittal,  an  error  will  be  committed. 
And  if,  as  we  suppose,  the  overruled  plea  in 
bar  set  up  the  facts  here  alleged,  the  order 
denying  it  and  committing  the  plaintiff  may 
have  been  erroneous.  The  question  here  up- 
on habeas  corpus,  however,  is  not  whether 
error  has  been  or  may  be  committed  by  the 
district  court,  but  whether,  in  committing 
the  plaintiff  to  the  custody  of  the  sheriff  to 
await  another  trial,  the  court  has  exceeded 
Its  jurisdiction.  In  this  proceeding  we  are 
not  concerned  with  mere  errors  of  law  not 
affecting  the  jurisdiction  of  the  court  to 
make  the  order  under  which  the  plaintiff  is 
held,  nor  is  It  material  here  whether  the  dis- 
charge of  the  jury  was  a  void  act  or  not, 
unless,  if  held  to  have  been  illegal,  it  divest- 
ed the  court  of  Jurisdiction  to  proceed  fur- 
ther in  the  cause.  And  upon  this  point  it 
is  contended  on  behalf  of  defendant  that  the 
court  retained  jurisdiction,  and  that  habeas 
corpus  is  not  the  appropriate  remedy  for  the 
determination  of  the  question  of  former  jeop- 
ardy. That  the  writ  of  habeas  corpus  is  not 
endowed  with  the  functions  of  a  writ  of  er- 
ror or  other  proceeding  for  the  review  and 
correction  of  errors  is  an  elementary  rule, 
and  has  many  times  been  asserted  by  this 
court  KIngen  v.  Kelley,  3  Wyo.  566,  28 
Pac.  36,  15  Ia  R.  A.  177;  In  re  McDonald, 
4  Wyo.  150,  33  Pac.  18;  Miskimmins  v. 
Shaver,  8  Wyo.  408,  58  Pac.  411,  49  L.  R.  A. 
831;  Fisher  v.  McDaniel,  9  Wyo.  457,  64 
Pac.  1056,  87  Am.  St  Rep.  971 ;  Younger  v. 
Hehn,  12  Wyo.  289,  75  Pac  443,  109  Am.  St 
Rep.  986:  Holllbaugh  &  Bunten  v.  Hehn, 
13  Wyo.  269,  79  Pac.  1044.  Hence,  authority 
to  issue  the  writ  and  determine  the  legality 
of  a  particular  imprisonment  thereon  is  fre- 
quently if  not  usually  conferred  equally  up- 
on courts  of  different  grades  and  the  judges 
thereof,  without  regard  to  the  appellate  ju- 
risdiction of  such  courts.  In  this  state  the 
power  Is  vested  concurrently  in  the  district 
and  supreme  courts  and  the  judges  thereof, 
and  the  right  to  entertain  an  application 
for  the  writ  Is  not  made  to  depend  upon  ap- 
pellate or  revisory  authority  over  the  judg- 
ment, order,  or  process  by  which  the  ap- 
plicant may  be  restrained.  The  writ  brings 
up  the  body  of  the  prisoner,  and  the  cause  of 
his  commitment,  but  not  the  record  of  the 
judicial  proceeding,  if  any,  wherein  the  com- 
mitment has  occurred.  The  strictly  appel- 
late or  revisory  jurisdiction  of  this  court  is 
not  invoked,  therefore,  through  the  institu- 
tion of  an  original  proceeding  by  a  petition 
for  habeas  corpus,  whether  the  writ  be  or- 
dered issued  by  the  court  or  by  a  justice 
thereof  and  made  returnable  before  the 
court  Neither  is  the  writ  of  habeas  cor- 
ns designed  to  interrupt  the  orderly  ad- 
ministration of  the  criminal  laws  by  a  com- 
petent court  while  acting  within  its  jurisdic- 
tion. The  occurrence  of  mere  errors  or  ir- 
regularities in  a  criminal  case  not  affecting 
the  jurisdiction  of  the  trial  court  will  not 


authorize  a  discharge  of  the  accused  upon 
habeas  corpus.  Jurisdictional  facts  only  are 
to  be  considered  upon  this  writ  whenever 
the  restraint  complained  of  appears  to  be 
under  legal  process  or  judicial  order.  A 
void  process  or  a  void  judgment  or  order 
of  a  committing  court  is  ground  for  the  dis- 
charge of  one  held  upon  It  in  this  summary 
and  collateral  proceeding,  not  because  of  er- 
ror merely,  but  for  the  reason  that  the  court 
has  acted  without  jurisdiction,  or,  having 
had  jurisdiction,  has  either  lost  or  exceed- 
ed it 

Our  statute  proceeds  upon  this  principle 
In  the  provision  that  "it  is  not  permissible 
to  question  the  correctness  of  the  action  of 
a  grand  jury  in  finding  a  bill  of  indictment, 
or  a  petit  Jury  in  the  trial  of  a  cause,  nor  of 
a  court  or  judge  when  acting  within  their 
legitimate  province,  and  in  a  lawful  man- 
ner." Rev.  St  1899,  §  5498.  In  the  case  of 
In  re  McDonald,  supra,  Chief  Justice  Groes- 
beck,  speaking  for  this  court  said,  in  refer- 
ring to  that  statute  in  connection  with  the 
facts  of  the  case,  that  "the  court  had  acted 
within  its  legitimate  province,  for  it  had  ju- 
risdiction of  the  offense  and  of  the  person 
of  the  offender,"  and  a  decision  of  the  Iowa 
Supreme  Court  construing  the  words  "In  a 
lawful  manner"  in  a  similar  statute  was 
quoted  from  with  approval.  In  effect  the 
decision  thus  approved  held  that  "manner" 
had  reference  to  the  method  of  acting  more 
than  to  the  degree  of  perfection  or  correct- 
ness in  the  results  arrived  at  so  that  If  a 
court  observes  proper  methods  or  means 
It  may  be  said  to  be  acting  in  a  lawful  man- 
ner, although  It  may  err  in  the  application 
of  legal  principles  to  such  an  extent  as 
to  involve  reversible  error.  But  it  was  ex- 
plained that  a  court  would  not  be  regarded 
as  having  acted  in  a  lawful  manner  when 
the  Judgment  pronounced  is  absolutely  void, 
since  such  a  judgment  would  have  no  support 
in  law.  Eisner  v.  Shrigley,  80  Iowa,  30,  45 
N.  W.  393.  This  court  has  adopted  the  lib- 
eral view  sustained  by  the  later  authorities 
that  the  jurisdictional  facts  cognizable  on 
habeas  corpus  are  not  alone  those  which  re- 
late to  jurisdiction  of  the  subject-matter, 
and  of  the  person,  but  as  well  to  Jurisdic- 
tion to  render  the  particular  judgment 
KIngen  v.  Kelley,  supra;  Miskimmins  v. 
Shaver,  supra;  Younger  v.  Hehn,  supra.  In 
Kingen  v.  Kelley  it  was  said :  "Lack  of  juris- 
diction of  the  subject-matter,  jurisdiction  of 
the  person,  or  jurisdiction  to  render  the  par- 
ticular judgment  assailed,  seems  to  include 
all  cases  which  render  a  judgment  void  or 
subject  to  collateral  attack  in  habeas  corp- 
us." In  the  Miskimmins  Case  the  applicant 
was  discharged  on  the  ground  that  the  act 
for  which  be  had  been  committed  as  for  a 
contempt  by  a  magistrate  holding  a  pre- 
liminary examination  did  not  constitute  a 
contempt  in  law,  and  that  therefore  the  mag- 
istrate had  been  without  jurisdiction  to  ren- 
der the  particular  judgment   The  applicant 
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bad  been  committed  for  a  refusal  to  answer 
certain  questions  propounded  to  him  as  a 
witness,  the  expressed  ground  of  his  refusal 
having  been  that  bis  answers  would  tend  to 
criminate  htm.  In  Bandy's  Case  a  sentence 
to  the  penitentiary  as  for  grand  larceny  up- 
on an  accepted  plea  of  guilty  of  petit  lar- 
ceny to  an  information  charging  grand  lar- 
ceny was  held  to  have  been  in  excess  of  Ju- 
risdiction, and  the  applicant  was  discharged. 
The  sentence  appeared  to  have  been  based 
upon  the  fact  that  the  records  of  the  trial 
court  disclosed  a  previous  conviction  of  the 
accused  of  petit  larceny,  and,  without  a 
charge  having  been  preferred  of  a  second 
offense,  or  a  plea  of  guilty  thereto  or  a 
regular  conviction  thereof,  the  court,  upon 
the  bare  record  of  such  previous  conviction, 
attempted  to  apply  the  statute  authorizing 
the  punishment  prescribed  for  grand  lar- 
ceny upon  a  second  conviction  of  petit  lar- 
ceny. There  jurisdiction  was  found  wanting 
to  render  the  particular  judgment.  In  the 
other  cases  above  cited,  previously  decided 
by  this  court,  questions  were  considered  con- 
nected with  the  procedure  of  courts,  and  the 
acts  complained  of  held,  if  objectionable  at 
all,  to  have  been  mere  errors  or  Irregular- 
ities, and  not  void  as  without  jurisdiction, 
though  some  of  the  acts  were  objected  to 
on  constitutional  grounds.  Those  cases  serve 
to  illustrate  the  principle  now  under  dis- 
cussion, but  none  of  them  involved  a  state 
of  facts  similar  to  that  presented  in  this  case. 

We  are  therefore  to  Inquire  into  the  legal 
consequences  of  the  wrongful  or  Illegal  dis- 
charge without  verdict  of  a  trial  Jury  Im- 
paneled and  sworn  in  a  criminal  case  to  as- 
certain whether  or  not  the  act  presents  a 
jurisdictional  question,  such  as  would  en- 
title the  accused  to  discharge  from  further 
imprisonment  upon  habeas  corpus.  In  the 
event  that  the  proceeding  in  relation  to  the 
jury  should  be  held  to  have  been  erroneous, 
either  because  improper  under  the  circum- 
stances, or  void  as  beyond  the  lawful  pow- 
ers of  the  court  upon  the  day  of  its  occur- 
rence. At  this  day  It  Is  unnecessary  to  cite 
authority  to  sustain  the  right  of  a  trial 
court,  -without  prejudicing  a  future  pros- 
ecution, to  discharge  a  jury  In  a  criminal 
case,  where  It  appears  that  after  a  reason- 
able time  for  deliberation  has  been  allowed 
a  verdict  has  not  been  agreed  upon,  and 
there  is  no  probability  of  an  agreement  In 
accordance  with  the  general  rule  upon  that 
subject,  now  well  established  on  the  ground 
of  necessity,  the  Constitution  of  this  state,  in 
the  section  containing  the  provision  against 
a  second  jeopardy,  provides  that,  "if  the 
Jury  disagree,  •  *  •  the  accused  shall 
not  be  deemed  to  have  been  in  jeopardy." 
The  statute  moreover  provides  that  when- 
ever a  jury  shall  be  discharged  after  they 
have  been  kept  so  long  together  that  there 
Is  no  probability  of  agreeing,  the  court  shall, 
upon  directing  the  discharge,  order  the  rea- 
sons therefor  to  be  entered  on  the  journal, 


and  such  discharge  shall  be  without  prej- 
udice to  the  prosecution.  Rev.  St  1899,  f 
5386.  It  may  be  conceded  that  the  improper 
discharge  of  a  Jury  in  a  criminal  trial  after 
the  commencement  of  jeopardy  will  render 
the  proceedings  equivalent  to  a  verdict  of 
acquittal,  so  far  as  such  a  verdict  will  con- 
stitute a  good  defense  in  bar  of  a  subsequent 
trial  for  the  same  offense,  either  upon  the 
same  or  another  indictment  or  information, 
and  perhaps  also  entitle  the  accused  to  a 
Judgment  of  acquittal  and  discharge  upon 
the  same  information  upon  motion  In  the 
trial  court  When  a  criminal  trial  has  reach- 
ed the  stage  where  jeopardy  has  commenced, 
and  the  jury  Is  discharged  without  the  con- 
sent of  the  defendant  on  trial,  without  some 
recognized  i^cessity,  or  reason  authorized 
by  law,  It  may  well  be  held,  as  it  general- 
ly is,  since  the  right  of  the  accused  to  a 
verdict  at  the  hands  of  the  Jury  has  been 
rendered  Impossible  without  fault  on  his 
part,  through  the  erroneous  act  of  the  court 
that  he  may  demand  that  the  result  be  re- 
garded as  an  acquittal,  and  he  will  be  pro- 
tected by  the  rule  forbidding  a  second  Jeop- 
ardy. And  manifestly  the  same  situation 
arises  upon  a  discharge  of  the  jury,  though 
for  a  lawful  cause,  at  a  time  or  on  a  day 
when  the  court  is  without  power  to  sit  or 
make  an  order  discharging  them.  It  does 
not  follow,  however,  that  the  erroneous  or 
void  discharge  of  the  jury,  and  the  advantage 
thereby  afforded  to  the  accused,  will  deprive 
the  court  of  further  jurisdiction  in  the  case, 
or  upon  another  information  or  Indictment 
for  the  same  offense.  It  is  true  that  the 
facts  may  furnish  the  accused  with  a  good 
defense  on  the  ground  of  former  jeopardy; 
but  whether  they  amount  to  a  sufficient  de- 
fense or  not,  either  as  a  matter  of  law  or  of 
fact  18  to  be  determined  In  the  manner  pro- 
vided by  law,  the  same  as  any  other  defense. 
The  fact  that  the  defense  is  based  upon  an 
immunity  granted  by  the  Constitution  offers 
no  valid  objection  to  the  court's  jurisdiction 
to  bear  it  and  determine  upon  its  sufficiency; 
nor  is  the  opportunity  offered  to  pass  upon 
the  matter  incorrectly  a  ground  for  denying 
jurisdiction.  The  Constitution  gives  an  ac- 
cused the  right  to  demand  the  nature  and 
cause  of  the  accusation  against  him,  to  have 
a  copy  thereof,  to  be  confronted  with  the 
witnesses  against  him,  to  have  compulsory 
process  for  obtaining  witnesses;  yet  it  is 
apparent  that  neither  the  chance  that  the 
court  wherein  the  prosecution  is  pending  may 
commit  error  in  respect  to  any  of  those  mat- 
ters, or  an  actual  erroneous  ruling  thereon, 
will  usually  affect  the  jurisdiction  of  the 
court  One  of  the  most  frequent  objections 
in  a  criminal  prosecution  is  the  alleged  in- 
sufficiency of  the  indictment  or  Information 
to  apprise  the  accused  of  the  nature  and 
cause  of  the  accusation.  It  Is  not,  however, 
generally  supposed  that  an  adverse  decision 
upon  such  an  objection,  though  erroneous, 
takes  away  further  Jurisdiction,  unless  In- 
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deed  the  act  sought  to  be  punished  consti- 
tutes no  crime  or  offense  under  the  law.  In 
Ex  parte  Harding,  120  U.  S.  782,  7  Sup.  Ct. 
780,  30  L.  Ed.  824,  it  was  held  that  a  denial 
of  the  right  to  have  compulsory  process  for 
witnesses  was  not  a  jurisdictional  objection, 
and  this  is  in  harmony  with  the  general  run 
of  decisions  on  that  question.  See,  also,  In 
re  McKnlght  (C.  C.)  52  Fed.  799. 

The  statute  clearly  contemplates  that  the 
trial  court  has  jurisdiction  to  entertain  and 
determine  the  plea  of  former  jeopardy.  It 
prescribes  that  upon  arraignment  the  ac- 
cused may  offer  a  plea  in  bar  that  he  has 
before  had  judgment  of  acquittal,  or  been 
convicted  or  been  pardoned  for  the  same  of- 
fense, to  which  plea  the  prosecutor  may  re- 
ply that  there  is  no  record  of  such  acquittal 
or  conviction,  or  that  there  has  been  no  par- 
don; and  a  trial  of  .such  issue  to  a  jury  if 
necessary  Is  provided  for.  Rev.  St.  1899, 
§  5331.  In  this  case  there  has  been  no  Judg- 
ment of  acquittal,  and  in  such  case,  where 
the  further  proceedings  are  had  upon  the 
same  information  that  was  before  the  dis- 
charged jury,  as  well  generally  where  the 
accused  is  held  to  answer  upon  a  second  trial 
to  the  same  information,  a  formal  plea  In 
bar  may,  perhaps,  be  unnecessary,  though 
the  usual  practice  we  think  is  even  then  for 
the  accused  to  ask  and  be  granted  a  right 
to  withdraw  his  previous  plea  of  not  guilty 
and  substitute  the  plea  In  bar,  setting  up  the 
facts  deemed  to  constitute  former  Jeopardy. 
There  is,  however,  authority  denying  the 
necessity  of  the  formal  plea  after  a  disposi- 
tion of  one  trial  upon  the  same  information 
or  indictment  under  circumstances  that  place 
the  accused  once  in  jeopardy.  People  v.  Tay- 
lor, 117  Mich.  583,  76  N.  W.  158;  State  v. 
White,  71  Kan.  356,  80  Pac.  589.  It  is  so 
held  In  the  cases  cited  upon  the  ground  that 
the  proceedings  relied  on  as  constituting  the 
former  jeopardy  are  before  the  court  upon 
its  own  record  In  the  case,  and  that  upon 
the  question  being  raised  the  court  will  take 
cognizance  of  the  facts  so  disclosed  and  de- 
termine their  proper  legal  effect.  The  legal 
effect  of  an  erroneous  discharge  of  the  jury 
without  a  verdict  is  neither  greater  nor  less 
where  the  act  is  erroneous  because  void  than 
where  It  is  erroneous  for  any  other  reason, 
as,  for  example,  where  It  occurs  in  the  en- 
forced absence  of  the  defendant,  or  without 
allowing  sufficient  time  for  deliberation,  or 
to  accommodate  the  prosecution  In  obtaining 
absent  testimony,  if  that  be  not  permitted, 
or  upon  any  ground  not  authorized  by  law. 
Whatever  the  particular  imperfection  in  the 
proceeding,  the  only  result  is  a  condition 
protecting  the  accused  against  further  pros- 
ecution upon  the  ground  of  former  jeopardy. 
The  most  that  can  be  said  in  any  case  as 
to  the  effect  of  an  improper  discbarge  of  a 
duly  sworn  jury  in  a  criminal  case  Is  that  it 
is  equivalent  to  a  verdict  of  acquittal,  there- 
by placing  the  accused  within  the  protecting 
clause  of  the  Constitution  when  confronted 
with  a  further  prosecution. 


The  order  committing  the  plaintiff  into  the 
custody  of  the  sheriff  was  made  on  a  lawful 
day  of  the  court,  subsequent  to  the  discharge 
of  the  jury.  Was  It  made  In  excess  of  Ju- 
risdiction? The  authorities  are  numerous 
upon  the  subject  of  the  effect  upon  the  ju- 
risdiction of  the  court  of  an  erroneous  dis- 
charge of  a  Jury  in  criminal  cases,  and,  with 
very  few  exceptions,  the  loss  of  Jurisdiction 
is  denied,  as  well  as  the  right  to  have  the 
resulting  question  of  jeopardy  determined  up- 
on habeas  corpus.  If  the  court  has  Jurisdic- 
tion, It  is  evident  that  it  is  not  confined  in 
Its  exercise  to  the  rendering  of  a  correct 
decision.  As  said  In  Ex  parte  BIgelow.  113 
XT.  S.  328,  5  Sup.  Ct  542.  28  L.  Ed.  1005,  in 
discussing  the  court's  jurisdiction  upon  a 
claim  of  former  jeopardy,  after  an  alleged 
improper  discharge  of  the  Jury  pending  a 
previous  trial:  "It  bad  jurisdiction  to  hear 
the  charge  and  the  evidence  against  the  pris- 
oner. It  had  jurisdiction  to  hear  and  de- 
cide upon  the  defenses  offered  by  him.  The 
matter  now  presented  was  one  of  those  de- 
fenses. Whether  It  was  a  sufficient  defense 
was  a  matter  of  law  on  which  the  court 
must  pass  so  far  as  it  was  purely  a  ques- 
tion of  law,  and  on  which  the  jury  under  the 
Instruction  of  the  court  must  pass  if  we  can 
suppose  any  of  the  facts  were  such  as  re- 
quired submission  to  the  jury."  In  that  case 
several  indictments  against  the  defendant 
for  embezzlement  had  been  ordered  by  the 
trial  court  to  be  consolidated  for  tbe  purpose 
of  trial.  A  Jury  was  thereupon  Impaneled 
and  sworn,  the  district  attorney  made  a 
statement  of  his  case  to  the  jury,  and  the 
court  then  took  a  recess.  Upon  reconvening 
the  court  decided  that  the  indictments  could 
not  be  well  tried  together,  and  discharged 
the  Jury  from  further  consideration  of  them. 
The  prisoner  was  thereafter  tried  against 
his  protest  before  the  same  jury  ui>on  one  of 
the  indict  men  ts.  and  convicted.  He  asked 
leave  to  file  a  petition  for  habeas  corpus  to 
obtain  his  discharge,  upon  the  ground  that 
he  had  l>een  once  in  Jeopardy  with  regard  to 
all  the  offenses  charged  in  the  several  indict- 
ments. The  Supreme  Court  refused  the  writ, 
basing  its  decision  upon  the  proposition  that 
the  trial  court  had  not  lost  its  jurisdiction 
by  the  discharge  of  the  Jury,  and,  though 
error  may  have  been  committed,  because  of 
the  circumstances  in  permitting  the  prisoner 
to  be  convicted  upon  a  second  trial,  It  did 
not  go  to  jurisdiction.  It  was  further  said 
in  the  opinion  in  that  case:  "If  the  question 
had  been  one  of  former  acquittal  (a  much 
stronger  case  than  this)  the  court  would 
have  had  jurisdiction  to  decide  upon  the 
record  whether  there  had  been  a  former  ac- 
quittal for  the  same  offense,  and,  If  the  iden- 
tity of  the  offense  were  in  dispute.  It  might 
be  necessary  on  such  a  plea  to  submit  that 
question  to  the  jury  on  the  issue  raised  by 
the  plea.  The  same  principle  would  apply  to 
a  plea  of  former  conviction.  Clearly  In 
these  cases  the  court  not  only  has  jurisdic- 
tion to  try  and  decide  the  question  raised. 
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but  it  is  its  imperative  duty  to  do  so.  If  the 
court  makes  a  mistake  on  such  trial,  it  is 
error  which  may  be  corrected  by  the  usual 
modes  of  correcting  such  errors."  In  Ex 
parte  Ulrich  (C.  C.)  43  Fed.  661,  it  was  al- 
leged that  the  petitioner  had  been  placed  on 
trial  before  a  state  court  upon  an  indictment 
charging  bigamy,  and  that,  pending  the  trial, 
after  the  impaneling  and  swearing  of  a  Jury 
and  partial  examination  of  witnesses,  the 
jury  was  discharged  against  the  prisoner's 
protest,  and  another  trial  was  ordered. 
Thereupon  a  writ  of  habeas  corpus  was  su- 
ed out  by  the  prisoner  in  the  United  States 
District  Court  and  the  same  was  granted. 
Upon  appeal  to  the  Circuit  Court,  the  order 
discharging  the  petitioner  was  reversed.  Cir- 
cuit Judge  Caldwell,  in  the  opinion,  said: 
"Whether  the  first  jury  was  discharged  with- 
out sufficient  legal  excuse  was  a  mixed  ques- 
tion of  law  and  fact  to  be  determined  by  the 
court,  or  by  the  court  and  a  Jury,  if  the  facts 
were  disputed.  It  is  undeniable  that  the 
court  had  jurisdiction  to  determine  that  is- 
sue. It  was  the  only  court  that  had  Juris- 
diction to  determine  it  in  the  first  instance; 
and,  if  it  be  conceded  that  the  court  decided 
the  question  erroneously,  its  jurisdiction  over 
the  cause  was  not  thereby  lost  or  in  any  de- 
gree impaired,  and  Its  judgment  was  not 
void,  and  is  not  open  to  collateral  attack." 

So  we  find  it  laid  down  as  a  general  rule 
that  the  defense  of  former  Jeopardy  or  of 
former  acquittal  or  conviction  does  not  en- 
title the  prisoner  to  be  discharged  on  ha- 
beas corpus.  21  Cyc.  305,  and  cases  cited; 
9  Ency.  P.  &  Pr.  632;  Church  on  Hab.  Corp. 
(2d  Ed.)  §  253  and  note;  1  Bish.  New  Cr. 
Proc.  8  821.  In  the  section  cited  Mr.  Bish- 
op states  that  a  discharge  of  the  jury  after 
jeopardy  begun,  without  verdict  or  the  pris- 
oner's consent,  operates  in  law  as  an  ac- 
quittal; and  on  motion,  without  plea,  he  is 
entitled  to  be  set  at  liberty,  but  that  should 
the  court  refuse,  habeas  corpus  will  not  lie. 

One  of  the  early  cases  on  this  subject  fre- 
quently cited  and  approved  is  Wright  v. 
State,  5  Ind.  290,  61  Am.  Dec.  90.  There  It 
appeared  that  the  petitioner  had  been  put  on 
trial  upon  an  indictment  for  murder.  The 
trial  progressed  until  a  day  deemed  by  the 
court  to  be  the  expiration  of  the  term,  and, 
as  the  court  was  satisfied  the  trial  would  not 
be  completed  on  that  day,  it  discharged  the 
jury  over  the  prisoner's  objections,  and  re- 
manded the  latter  to  jail  to  await  trial  at 
the  next  term.  His  discharge  from  custody 
under  the  order  so  committing  him  was  de- 
nied on  habeas  corpus,  although  it  was  held 
that  there  was  former  jeopardy.  The  court 
conceded  the  privilege  of  every  one  conceiv- 
ing himself  illegally  detained  in  custody  to 
demand  the  writ  of  habeas  corpus  as  a  mat- 
ter of  right,  but  said  that  It  did  not  follow 
that  the  court  or  judge  before  whom  the 
cause  may  be  brought  can  in  all  cases  Inves- 
tigate the  merits  of  the  detention.  A  stat- 
ute existed  In  Indiana  to  the  effect  that  on 


habeas  corpus  the  legality  could  not  be  in- 
quired into  of  any  judgment  or  process 
whereby  the  party  is  In  custody  upon  a  war- 
rant Issued  upon  an  Indictment  or  informa- 
tion. The  court  held  that,  as  the  case  had 
not  been  finally  disposed  of,  and  there  had 
not  been  a  release  of  the  prisoner  by  any 
Judgment  of  the  trial  court,  he  was  to  be  re- 
garded as  in  custody  under  the  indictment, 
and  habeas  corpus  could  not  be  employed  to 
discharge  him.  The  case  of  Wright  v.  State 
has  been  followed  upon  this  point  in  an  un- 
broken line  of  decisions  in  Indiana,  with  the 
single  exception  of  the  case  of  Maden  v.  Em- 
mons. 83  Ind.  331,  and  that  case  was  ex- 
pressly overruled  In  Gillespie  v.  Rump,  163 
Ind.  457,  72  N.  E.  138.  The  case  of  Maden 
v.  Emmons  was  where  the  jury  had  dispers- 
ed without  rendering  a  verdict,  upon  discov- 
ering after  they  had  retired  that  one  of  their 
number  was  not  a  resident  of  the  county. 
The  case  of  Gillespie  v.  Rump,  which  was 
an  appeal  from  a  judgment  refusing  dis- 
cbarge on  habeas  corpus,  disclosed  the  fol- 
lowing facts:  After  a  jury  had  been  im- 
paneled and  sworn  upon  the  trial  of  the  peti- 
tioner under  an  indictment  charging  the 
crime  of  murder,  the  submission  was  set 
aside  over  the  objection  of  the  accused  to  per- 
mit the  challenge  by  the  prosecution  of  one 
of  the  jurors  on  the  ground  of  relationship  to 
one  of  the  defendants.  The  challenge  was 
made  and  allowed,  and  a  new  juror  called 
and  sworn,  all  over  the  protests  of  the  de- 
fendants on  trial.  The  latter  thereupon  mov- 
ed their  discharge  on  the  ground  of  Jeopar- 
dy, and,  it  being  overruled,  filed  a  special 
plea  In  bar,  which  was  also  overruled  The 
trial  proceeded,  and  resulted  in  a  disagree- 
ment of  the  jury  and  the  remanding  of  the 
prisoner  for  another  trial.  In  that  state  of 
the  case  the  writ  of  habeas  corpus  was  sued 
out.  The  judgment  refusing  to  discharge 
was  affirmed,  for  the  reason  that  the  question 
sought  to  be  raised  could  not  be  heard  and 
determined  on  habeas  corpus.  The  various 
Indiana  cases  are  reviewed  in  an  Instructive 
opinion.  It  is  true  that  the  Indiana  cases 
rest  largely  upon  the  provision  of  their  stat- 
ute above  referred  to,  which,  perhaps,  may 
be  regarded  as  more  strongly  prohibitive  of 
questioning  the  judgment  of  a  competent 
court  than  our  own  statute.  It  is  evident, 
nevertheless,  that  the  theory  of  the  Indiana 
cases  is  opposed  to  the  loss  of  jurisdiction 
in  the  trial  court  after  an  irregular  or  wrong- 
ful discharge  of  the  jury.  Indeed,  In  Gilles- 
pie v.  Rump,  it  is  stated  in  the  opinion  that 
the  discharge  of  a  juror  and  the  Impaneling 
of  another  In  his  place,  even  if  erroneous, 
did  not  deprive  the  court  of  jurisdiction,  and 
render  the  subsequent  proceedings  void.  And 
it  seems  clear  from  a  reading  of  that  case  that 
a  void  judgment,  apparent  on  the  record. 
would  even  under  the  Indiana  statute  be  deem 
ed  ground  for  discharge  upon  habeas  corpus,, 
Ex  parte  Maxwell,  11  Nev.  428,  was  a  ha 
beas  corpus  case  before  the  Supreme  Conn 
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of  Nevada.  The  petitioner  claimed  to  be  en- 
titled to  his  discharge  because  of  the  dis- 
cbarge of  the  Jury  upon  his  trial  after  they 
had  been  out  but  three  hours,  upon  the  mere 
statement  of  the  foreman  that  they  were  un- 
able to  agree,  whereby  the  proceedings  be- 
came equivalent  to  an  acquittal.  The  court 
upheld  the  contention  as  to  the  unwarranted 
and  illegal  discharge  of  the  jury  and  the 
effect  thereof,  but  remanded  the  prisoner  on 
the  ground  that  the  order  holding  him  for  an- 
other trial  was  not  void,  but  voidable  only. 
It  was  held  that  the  light  to  claim  former 
jeopardy  might  be  waived.  A  statute  like 
that  in  Indiana  did  not  exist  in  Nevada,  but 
the  statute  of  the  latter  state  was  said  to 
extend  the  power  of  the  court  in  habeas  cor- 
pus beyond  that  at  common  law.  Yet  It  was 
remarked  that  the  writ  was  not  intended  to 
operate  or  to  have  the  force  of  an  appellate 
proceeding,  and  that  the  process  or  authority 
holding  the  prisoner  must  be  absolutely  void, 
and  not  merely  voidable,  to  justify  a  dis- 
charge upon  the  writ,  where  the  detention 
is  by  virtue  of  legal  process.  That  a  claim 
of  former  jeopardy  based  upon  an  alleged  Im- 
proper discharge  of  the  jury  without  ver- 
dict will  not  be  determined  on  habeas  corpus 
Is  also  maintained  in  Missouri.  The  prin- 
ciple was  announced  in  an  early  case  where 
the  discharge  occurred  in  the  prisoner's  ab- 
sence, and  without  his  consent,  after  the  ju- 
ry had  been  out  but  a  few  hours  (Ex  parte 
Ruthven,  17  Mo.  541),  and  in  another  case 
where  a  verdict  of  guilty  and  fixing  a  punish- 
ment unsatisfactory  to  the  court  was  set 
aside  by  the  court  on  its  own  motion,  and 
the  prisoner  held  for  another  trial  (Ex  parte 
Snyder,  29  Mo.  App.  256).  Though  there  was 
a  statute  in  Missouri  somewhat  like  the  one 
In  Indiana,  It  is  apparent  that  it  was  not 
deemed  to  take  away  the  right  to  habeas 
corpus  where  want  of  Jurisdiction  appeared, 
and  hence  the  decisions  above  cited  may  be 
regarded  as  authority,  we  think,  upon  the 
point  that  the  Improper  discharge  of  a  trial 
Jury  does  not  divest  the  court  of  jurisdiction, 
although  it  may  have  resulted  in  placing  the 
accused  in  jeopardy.  Indeed  in  State  ex  rel. 
v.  Williams,  117  Mo.  App.  564,  92  S.  W.  151, 
it  was  held  that  notwithstanding  a  party 
had  been  In  Jeopardy  and  was  entitled  to  be 
discharged  on  motion  in  the  trial  court,  aft- 
er an  improper  discbarge  of  the  jury  pending 
a  previous  trial  had  occurred,  yet  the  court 
retained  jurisdiction,  so  that  prohibition 
would  not  lie  to  restrain  further  proceed- 
ings. See,  also,  Ex  parte  Bedard,  106  Mo. 
616.  17  S.  W.  693.  In  Texas  habeas  corpus 
is  held  not  the  proper  remedy  to  try  the 
issue  of  former  acquittal,  but  that  the  ap- 
propriate remedy  Is  by  special  plea  entered 
In  the  court  wherein  the  Indictment  Is  pend- 
ing, under  which  the  party  is  imprisoned. 
Pitner  v.  State,  44  Tex.  578;  Ex  parte  Crof- 
ford,  39  Tex.  Cr.  App.  547,  47  S.  W.  533.  In 
the  Crofford  Case  the  defense  was  raised  up- 
on an  alleged  discharge  of  the  Jury  in  the 


enforced  absence  of  the  accused  on  trial. 
The  court  said:  "This  is  not  a  novel  question 
In  Texas.  Since  the  case  of  Perry  v.  State, 
41  Tex.  488,  the  decisions  have  been  uniform 
that  the  writ  of  habeas  corpus  cannot  be  re- 
sorted to  for  the  purpose  of  discharging  an 
applicant  on  a  plea  of  former  Jeopardy." 
However,  In  Ex  parte  Davis,  89  S.  W.  978, 
the  Texas  Court  of  Criminal  Appeals  had  un- 
der consideration  a  case  where  it  was  con- 
tended that  a  verdict  of  not  guilty,  rendered 
upon  a  trial  of  the  accused  in  one  county, 
constituted  a  constitutional  objection  to  a  tri- 
al for  the  same  offense  in  another  county, 
there  having  been  a  serious  question  In  the 
case  as  to  venue.  The  Constitution  provided 
that,  "No  person  for  the  same  offense  shall 
be  twice  put  In  Jeopardy  of  life  or  liberty; 
nor  shall  a  person  be  again  put  upon  trial 
for  the  same  offense  after  a  verdict  of  not 
guilty  In  a  court  of  competent  Jurisdiction." 
The  court  regarded  this  provision  as  distin- 
guishing between  Jeopardy  and  a  verdict  of 
not  guilty  In  a  court  of  competent  jurisdic- 
tion, and  concluded  that  after  a  verdict  of 
not  guilty  the  only  way  to  avoid  a  second 
trial,  if  the  same  is  being  proceeded  with,  is 
to  Interpose  the  writ  of  habeas  corpus;  and 
it  was  said  that  the  statutes  and  their  deci- 
sions gave  the  court  great  latitude  iu  the  is- 
suance of  such  writ.  The  other  Texas  cases 
above  cited  were  not  referred  to.  and  the 
doctrine  of  the  case  last  cited  evidently  ap- 
plies only  to  cases  where  there  may  have 
been  an  actual  verdict  of  acquittal.  That 
no  inquiry  can  be  had  on  habeas  corpus  as  to 
whether  the  prisoner  was  present  or  absent 
when  the  jury  impaneled  and  sworn  to  try 
him  upon  an  indictment  had  been  discharged 
from  further  consideration  of  the  case,  or 
whether  such  discharge  was  proper  or  not, 
was  held  in  State  v.  Sheriff,  24  Minn.  87. 
The  court  said:  "The  fact,  therefore,  if  it 
be  one,  that  the  court  improperly  discharged 
the  Jury  In  the  enforced  absence  of  the  pris- 
oner, did  not  dispossess  the  court  of  Its  Ju- 
risdiction over  the  cause."  To  the  same 
effect,  where  the  jury  was  discharged  for 
disagreement  over  the  objection  of  the  accus- 
ed, is  the  case  of  Ex  parte  McLaughlin,  41 
Cal.  211,  10  Am.  Rep.  272.  In  Ex  parte 
Hartman.  44  Cal.  32,  whether  an  arrest  of 
Judgment  upon  a  verdict  of  a  less  offense  un- 
der an  Indictment  charging  assault  with  in- 
tent to  murder  constituted  jeopardy  was  held 
to  be  a  question  not  competent  for  consider- 
ation In  an  application  for  habeas  corpus, 
where  the  accused,  after  the  arrest  of  Judg- 
ment, had  been  remanded  to  await  the  action 
of  the  next  grand  Jury  upon  the  charge  orig- 
inally preferred.  In  Steiner  v.  Nerton,  6 
Wash.  23,  32  Pac.  1063,  a  trial  Jury  had  been 
discharged,  the  Indictment  quashed,  and  lat- 
er an  Information  filed  upon  which  the  ac- 
cused was  being  held  for  trial.  Claiming 
former  Jeopard}'  he  applied  for  discharge  on 
habeas  corpus,  but  the  same  was  denied, 
the  court  saying:  "If  the  petitioner  has  been 
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before  in  Jeopardy  for  the  same  offense,  that 
Is  a  proper  plea  In  bar  to  be  tried  by  the 
court,  and  from  the  decision  of  which  an  ap- 
peal would  He  to  this  court"  A  like  conclu- 
sion was  reached  in  the  case  of  In  re  Alli- 
son, 13  Colo.  525,  22  Pac.  820,  10  L.  R.  A. 
700.  16  Am.  St.  Rep.  224. 

The  principle  under  discussion  is  further 
illustrated  by  cases  where  the  claim  of  for- 
mer jeopardy  has  arisen  out  of  circumstances 
other  than  the  discharge  of  a  trial  jury.  In  a 
Colorado  case  the  petitioner  for  habeas  cor- 
pus was  in  jail  awaiting  trial  on  a  charge  of 
murder.  He  had  been  once  tried  and  found 
guilty  of  manslaughter,  and  announced  him- 
self ready  to  receive  sentence  upon  the  ver- 
dict. The  court  declined  to  pass  sentence, 
but,  over  the  objection  of  the  petitioner,  or- 
dered the  sentence  set  aside,  and  a  new  trial 
had.  A  motion  for  the  prisoner's  discharge 
was  then  made  on  the  ground  of  former 
Jeopardy,  and  denied,  and  he  was  remanded 
to  await  trial.  On  petition  for  habeas  corpus 
before  the  Supreme  Court,  it  was  held  that 
the  defense  of  former  jeopardy  could  not  be 
raised  in  that  proceeding.  It  was  contend- 
ed by  counsel  that  as  all  the  facts  appeared 
upon  the  record  In  respect  to  the  plea  It  en- 
titled the  party  to  be  heard  and  to  be  dis- 
charged In  the  summary  proceeding.  The 
court,  recited  a  part  of  the  argument,  and 
stated  Its  conclusion  as  follows:  "In  support 
of  this  proposition  they  urge  that  In  such  cir- 
cumstances, where  the  petitioner  has  already 
moved  the  trial  court  for  a  discharge  upon 
the  ground  now  urged  In  support  of  his  ap- 
plication, he  should  not  be  subjected  to  an- 
other trial,  or  the  formality  of  submitting  to 
a  Jury  undisputed  questions  of  fact,  the  force 
and  effect  of  which  are  entirely  a  question  of 
law.  These  matters  do  not  change  the  rule 
with  respect  to  questions  which  can  be  In- 
quired into  on  applications  of  this  character. 
It  has  uniformly  been  held  by  this  court  that 
In  habeas  corpus  proceedings  only  jurisdic- 
tional questions  can  be  reviewed."  The  court, 
In  further  discussing  the  question,  stated  in 
substance  that  the  trial  court  had  not  lost 
jurisdiction,  but  was  authorized  to  hear  and 
determine  the  claim  of  once  in  Jeopardy,  and 
the  question  whether  there  should  be  another 
trial,  and  that,  though  the  court  might  decide 
the  question  erroneously,  It  would  not  be  di- 
vested of  jurisdiction,  nor  would  the  question 
be  available  on  habeas  corpus.  In  re  Ma- 
hany,  20  Colo.  442.  68  Pac.  235.  In  re  Terrill, 
58  Kan.  815,  40  Pac.  158,  was  a  case  where 
a  party  claimed  to  have  been  In  jeopardy 
through  a  former  conviction  which  had  been 
held  void  because  the  trial  had  occurred 
when  the  court  was  without  power  to  sit. 
Being  held  to  await  another  trial,  he  sought 
release  on  habeas  corpus.  It  was  held  that 
the  question  of  former  jeopardy  could  not  be 
determined  on  habeas  corpus.  To  the  same 
effect  are  the  following  additional  cases, 
where  the  claim  was  made  after  an  alleged 
previous  conviction  or  acquittal:    State  v. 


Sheriff,  45  La.  Ann.  316,  12  South.  307;  Com. 
ex  rel.  Norton  v.  Deacon,  8  Serg.  &  R.  (Pa.) 
72;  People  v.  Rulloff,  3  Parker,  Cr.  R.  126; 
Ex  parte  Barnett,  51  Ark.  215,  10  S.  W.  402; 
State  v.  Sistrunk,  138  Ala.  68,  35  South.  30; 
In  re  Bogart,  2  Sawy.  306,  Fed.  Cas.  No. 
1,506;  State  v.  White  (Kan.)  80  Pac.  580; 
Miller  v.  Case  (Kan.)  51  Pac.  022.  The  case 
of  State  v.  White,  supra,  was  not  decided  on 
habeas  corpus,  but  the  question  of  Jurisdic- 
tion on  a  second  trial  was  before  the  Supreme 
Court,  on  error,  the  jury  having  been  dis- 
charged, as  claimed,  irregularly  upon  a  pre- 
vious trial.  It  was  contended  that,  though 
no  plea  of  former  jeopardy  had  been  present- 
ed, and  no  objection  made  to  the  second  trial 
on  that  ground,  the  facts  were  in  the  record 
and  showed  the  second  trial  to  have  been 
without  jurisdiction.  The  court,  however, 
held  otherwise,  expressly  stating  that  the 
district  court  did  not  lose  Jurisdiction,  and 
that  by  not  having  objected  to  the  second 
trial  on  the  ground  of  jeopardy  because  of 
the  alleged  Improper  discharge  of  the  jury 
the  objection  had  been  waived.  In  the  Penn- 
sylvania case  of  Commonwealth  ex  rel.  Nor- 
ton v.  Deacon,  supra,  the  petitioners  had 
been  found  not  guilty  on  0  counts  of  an  in- 
dictment containing  16  counts,  the  verdict 
not  referring  to  the  remaining  counts.  Hav- 
ing been  afterwards  committed  for  trial  upon 
the  other  7  counts,  the  prisoners  sought  their 
discharge  on  habeas  corpus  on  the  ground 
that  the  verdict  was  In  effect  an  acquittal  on 
the  whole  indictment.  The  court  refused  to 
discharge  for  the  reason  that  the  court  where 
the  indictment  was  pending  had  jurisdiction, 
and  if  an  erroneous  judgment  should  be  given 
the  remedy  would  be  by  writ  of  error. 

Our  Investigation  of  this  question  has  re- 
sulted In  the  discovery  of  but  three  cases 
which  appear  to  be  flatly  opposed  to  the  prin- 
ciple supported  by  the  array  of  authorities 
above  cited.  One  of  them,  Ex  parte  Ulrich 
(D.  C.)  42  Fed.  587,  was  afterwards  reversed 
by  the  Circuit  Court  in  the  case  of  In  re  Ul- 
rich (C.  C.)  43  Fed.  661,  above  referred  to. 
Another  case,  In  re  Bennett  (D.  C.)  84  Fed. 
324,  decided  by  United  States  District  Judge 
De  Haven,  in  California,  holds  that  after  the 
reversal  of  a  conviction  of  a  less  offense  than 
the  one  charged  a  sentence  upon  conviction  of 
the  greater  offense  upon  the  same  indictment 
on  a  second  trial  in  the  same  court  is  void  in 
the  extreme  sense,  as  in  violation  of  the  con- 
stitutional exemption  of  the  accused  from  a 
second  Jeopardy.  A  discharge  was,  however, 
refused  in  that  case,  for  the  reason  that  there 
had  not  been  an  acquittal  of  the  less  offense. 
Ex  parte  Glenn  (C.  C.)  Ill  Fed.  257,  decided 
by  District  Judge  Jackson,  in  West  Virginia, 
holds  that  an  accused  is  entitled  to  be  dis- 
charged on  habeas  corpus  when  committed 
for  a  second  trial  upon  an  indictment  after 
Buch  an  Improper  discharge  of  the  jury  at  the 
first  trial  as  to  render  the  trial  equivalent 
to  an  acquittal.  The  opinion  In  the  Bennett 
Case  refers  to  the  case  of  In  re  Bigelow,  113 
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U.  S.  328,  5  Sup.  Ct.  542,  28  L.  Ed.  1005,  above 
cited,  but  evidently  regarded  It  as  inappli- 
cable. The  opinion  in  the  Glenn  Case  does 
not  notice  the  Blgelow  Case,  nor  indeed  any 
of  the  authorities  laying  down  the  same  doc- 
trine. The  fact  is  that  in  the  Blgelow  Case 
the  second  trial  had  occurred  in  the  same 
court  upon  one  of  the  same  indictments  in- 
volved In  the  former  trial ;  so  that  If  the  pro- 
ceedings of  the  former  trial  amounted  to  an 
acquittal  upon  all  tbe  indictments  as  claimed, 
the  fact  appeared  upon  the  record  of  the 
court  in  relation  to  the  indictment  under 
which  the  second  trial  was  had.  It  Is  there- 
fore difficult  to  distinguish  the  Blgelow  Case 
from  the  Bennett  and  Glenn  Cases.  That  tbe 
Blgelow  Case  continues  to  be  regarded  as  au- 
thority by  the  Supreme  Court  upon  the  ques- 
tion thereby  decided  Is  evident  from  Its  cita- 
tion and  approval  in  two  subsequent  cases. 
In  re  Belt,  159  U.  S.  95,  15  Sup.  Ct.  987,  40  L. 
Ed.  88;  Whitten  v.  Tomlinson,  1G0  U.  S.  231, 
16  Sup.  Ct.  297,  40  L.  Ed.  406.  In  the  case 
last  cited  It  was  said  with  reference  to  a  con- 
tention that  there  had  been  a  previous  dis- 
position of  the  offense  charged  in  another 
court,  "whatever  effect  it  [the  other  proceed- 
ing] might  have,  if  pleaded  to  a  subsequent 
indictment,  affords  no  ground  for  his  dis- 
charge on  habeas  corpus."  The  Supreme 
Court  of  the  United  States,  however,  has  had 
occasion  to  distinguish  between  the  case  of 
In  re  Blgelow  and  one  where,  after  one  con- 
viction, the  accused  has  been  again  convicted 
upon  the  same  Indivisible  act  for  the  same 
offense  and  sentenced  upon  both  convictions. 
In  re  Snow,  120  U.  S.  274,  7  Sup.  Ct.  550,  30  L. 
Ed.  658.  In  that  case  Snow  had  been  charg- 
ed, convicted,  and  sentenced  upon  three  in- 
dictments in  Utah  charging  the  offense  of 
unlawful  cohabitation.  The  alleged  unlaw- 
ful cohabitation  appeared  to  have  been  con- 
tinuous, but  it  was  divided  by  the  prosecution 
and  grand  jury  arbitrarily  into  three  periods, 
and  an  indictment  presented  covering  each 
period.  After  serving  the  sentence  upon  the 
first  conviction  habeas  corpus  was  applied 
for.  The  court  held  that  the  act  throughout 
the  entire  period  constituted  but  one  offense, 
and  that  one  conviction  and  sentence  for  any 
part  of  the  period  exhausted  the  power  of  the 
court  to  punish  for  the  offense.  Hence,  al- 
though the  constitutional  immunity  relied  up- 
on was  the  exemption  from  second  jeopardy, 
the  precise  ground  of  the  decision  was  that 
the  court  had  no  jurisdiction  to  inflict  a  pun- 
ishment in  respect  of  more  than  one  of  the 
convictions.  This  case  was  followed  by  In  re 
Hans  Nielsen,  131  U.  S.  176,  9  Sup.  Ct.  672, 
33  L.  Ed.  118.  The  petitioner  there  had 
pleaded  guilty  to  unlawful  cohabitation,  and 
was  sentenced  to  pay  a  fine  and  be  imprison- 
ed in  the  penitentiary.  After  he  had  suf- 
fered the  penalty  he  was  put  on  trial  for  the 
crime  of  adultery  with  the  same  woman  dur- 
ing the  same  period  covered  by  the  indict- 
ment for  unlawful  cohabitation  upon  which 
he  had  been  punished.  He  was  convicted  over 


a  plea  of  former  conviction,  and  again  sen- 
tenced to  the  penitentiary.  It  was  held  that 
there  had  been  a  double  conviction  and  sen- 
tence for  one  and  the  same  criminal  act,  and 
that  the  last  sentence  was  void  as  beyond  the 
jurisdiction  of  the  court,  the  first  sentence 
having  exhausted  the  court's  power  in  the 
premises.  Those  cases  were  deemed  to  be  In 
line  with  the  leading  case  of  Ex  parte  Lange, 
18  Wall.  (U.  S.)  163,  21  L.  Ed.  872. 

There  may  be  cases  where  a  prisoner  has 
been  discharged  on  habeas  corpus  on  the 
ground  of  former  jeopardy,  where  the  ques- 
tion of  the  right  to  the  writ  under  the  circum- 
stances was  not  raised.  They  might  be  per- 
suasive, but  hardly  controlling  authority 
where  the  objection  to  the  use  of  the  writ  In 
such  cases  is  presented.  Such  a  case  apparent- 
ly Is  State  v.  Blevins,  134  Ala.  213,  32  South. 
637,  92  Am.  St.  Rep.  22.  In  that  case,  how- 
ever, upon  a  trial  for  assault  and  battery,  the 
court.  Instead  of  pronouncing  judgment  on  the 
charge  which  was  tried,  found  that  the  ac- 
cused was  guilty  of  another  crime,  viz.,  as- 
sault with  intent  to  ravish  the  complaining 
witness,  and  thereupon  bound  the  accused 
over  for  bis  appearance  to  answer  to  the  lat- 
ter charge.  It  might  well  be  held  that  the 
court  exceeded  its  jurisdiction  in  the  prem- 
ises, although  the  opinion  in  the  case  seems 
to  put  the  discharge  upon  the  ground  of  for- 
mer Jeopardy.  In  view  of  the  facts  in  the 
case  it  appears  to  be  distinguishable  from  the 
case  at  bar  and  other  like  cases. 

The  main  reliance  of  the  plaintiff  is  upon 
the  Oregon  case  of  In  re  Tlce,  32  Or.  179,  49 
Pac.  1038,  which,  upon  the  facts,  more  nearly 
resembles  the  case  before  us  than  any  other 
coming  to  our  notice.  In  that  case  the  Jury 
was  discharged  for  disagreement  on  Sunday, 
and  on  tbe  same  day  tbe  defendant  was  order- 
ed committed  pending  a  retrial.  The  fact 
that  the  committing  order  was  made  on  Sun- 
day may  distinguish  that  case  from  the  one 
here.  But  the  court  in  that  case,  while  ap- 
parently not  questioning  the  general  rule  that 
an  improper  discharge  of  a  jury  would  not 
ordinarily  deprive  the  court  of  further  juris- 
diction, held  that  the  order  of  discharge  on 
Sunday  being  a  void  act,  habeas  corpus  be- 
came a  proper  remedy  for  the  prisoner's  dis- 
charge. One  of  the  cases  cited  by  the  court 
In  support  of  its  conclusion  is  Maden  v.  Em- 
mons, 83  Ind.  331,  which  has  since  been  over- 
ruled in  Indiana,  as  above  noted.  The  case  of 
State  v.  McGimsey,  80  N.  C.  377,  30  Am.  Rep. 
90,  also  cited,  was  not  a  habeas  corpus  case, 
but  was  before  the  appellate  court  on  certio- 
rari, and  that  was  held  a  proper  remedy  for 
the  review  of  the  error  complained  of  in  the 
exercise  by  the  court  below  of  its  jurisdiction. 
The  case  of  Ex  parte  White,  15  Nev.  146.  37 
Am.  Rep.  466,  which  Is  also  cited,  depended 
upon  the  application  of  a  different  principle. 
There  a  magistrate  had  on  Sunday  received  a 
plea  of  guilty  and  entered  a  sentence  of  Im- 
prisonment. Under  such  a  condition  the  ac- 
cused was  clearly  held  under  a  void  Judg- 
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iiient,  assuming  that  the  court  was  not  author- 
ized to  sit  or  render  judgment  on  Sunday. 
Notwithstanding  that  the  Oregon  court,  for 
whose  opinions  we  entertain  great  respect, 
seems  to  distinguish  the  discharge  of  a  jury 
upon  a  nonjudicial  day  from  a  discharge  up- 
on a  lawful  day  for  an  improper  or  unauthor- 
ized reason  in  its  effect  upon  the  jurisdiction 
of  the  court,  we  think  that  the  case  cited  is 
out  of  harmony  with  the  general  line  of  deci- 
sions respecting  the  jurisdictional  consequen- 
ces of  an  unnecessary  or  irregular  discharge 
of  a  jury  on  a  criminal  trial. 

We  are  unable  to  agree  with  the  reasoning 
and  conclusion  of  the  Oregon  case  that  a  void 
act  discharging  the  jury  operates  to  divest 
the  court  of  further  jurisdiction  in  the  case. 
As  previously  suggested,  whether  the  dis- 
charge be  a  void  act,  because  occurring  on  a 
nonjudicial  day,  or  improper  or  unauthorized 
for  any  other  reason,  the  trial,  through  the 
irregular  or  unauthorized  act,  will  have  come 
to  a  close  without  a  verdict,  so  that,  If  the 
act  of  discharging  the  jury  be  held  to  have 
been  unauthorized  and  not  to  have  been 
■waived  by  any  act  or  conduct  of  the  defend- 
ant, if  a  waivable  matter,  the  latter  will  have 
been  In  jeopardy.  By  such  erroneous  proce- 
dure, however,  the  court  does  not  divest  it- 
self of  Jurisdiction  to  hear  and  determine  any 
further  motions,  pleas,  or  other  applications 
that  may  be  presented  In  the  case,  and  even 
to  hold  another  trial  of  the  case  If  a  plea  of 
former  jeopardy  should  be  heard  and  over- 
ruled, although  in  doing  so  grave  error  may 
be  committed.  Suppose  It  to  be  conceded  that 
the  act  of  the  court  in  discharging  the  jury 
was  absolutely  void ;  the  prisoner  is  not  held 
under  that  order,  any  more  than  if  he  should 
be  held  under  a  warrant  of  arrest  or  commit- 
ment upon  a  new  information.  The  old  in- 
formation Is  still  pending  and  undisposed  of, 
and  the  plaintiffs  commitment  Is  for  trial 
thereon.  She  has  already  submitted  a  plea 
of  some  kind  In  bar  of  another  trial,  and  that 
plea  has  been  overruled.  Let  It  be  assumed 
that  she  Interposed  In  defense  of  the  pending 
charge  the  former  proceedings,  or  that  she 
will  do  so;  If  It  be  true  that  those  pro- 
ceedings amounted  to  an  acquittal,  then  her 
plea  ought  to  be  sustained,  and  the  court  has 
erred  or  may  err  in  otherwise  disposing  of  it. 
But  the  jurisdiction  of  the  court  to  hear  and 
determine  the  plea  is  clear,  it  seems  to  us;  and 
the  error,  If  any,  In  such  determination,  may 
be  reviewed  and  corrected  before  the  proper 
court  in  the  mode  pointed  out  by  law.  It 
ought  not  to  be  considered  on  habeas  corpus, 
In  which  proceeding  this  court  has  no  greater 
authority  than  a  single  justice  or  a  district 
judge  would  have  upon  a  similar  application. 
We  are  of  the  opinion  that,  though  it  is  pos- 
sible that  the  court  may  have  erred,  its  act 
in  committing  the  plaiutiff  was  within  the 
legitimate  province  of  the  court  while  acting 
in  a  lawful  manner,  and,  by  express  command 
of  the  statute,  It  is  not  permissible  in  this 


proceeding  to  question  the  correctness  of  the 
committing  order. 

For  the  above  reasons,  we  think  It  not  only 
unnecessary,  but  improiier,  to  consider  the 
other  questions  presented,  and  we  are  con- 
strained to  refuse  to  discharge  the  plaintiff 
from  the  custody  of  the  sheriff. 

BEARD  and  SCOTT,  JJ.,  concur. 


CARLSON  et  ux.  v.  CURREN  et  al. 
(Supreme  Court  of  Washington.   Jan.  15,  1908.) 

1.  Appeal— Notice— Sufficiency. 

Notice  of  appeal,  given  in  open  court  at  the 
time  the  court  signs  a  judgment  of  dismissal, 
and  regularly  entered  by  the  clerk  on  the  court 
journal  under  the  judge  s  direction,  is  sufficient. 

TEd.  Note.— For  eases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §  2101.] 

2.  Quieting  Title— Equitable  Owner  out 

of  Possession. 

Where  one  out  of  possession  of  land  claims 
It  by  an  equitable  title  against  one  in  posses- 
sion, he  need  not  bring  ejectment,  but  may  sue 
to  quiet  title. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Quieting  Title,  §  55.] 

3.  Ejectment— Pasties— Join  deb  of  Defend- 
ants. 

In  ejectment  at  common  law,  a  plaintiff 
was  not  bound  to  bring  separate  suits  against 
separate  trespassers  on  his  single  separate  estate, 
but  might  sue  them  in  a  single  action. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Ejectment,  8  140.] 

4.  Quieting  Title  —  Proceedings  —  Joining 
Adverse  Claimants  as  Defendants. 

In  an  action  to  quiet  title,  or  to  determine 
the  rights  of  adverse  claimants,  plaintiff  may 
make  all  the  adverse  claimants  defendants,  even 
though  there  be  no  privity  or  connection  between 
them. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Quieting  Title,  |  6o.] 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; W.  O.  Chapman,  Judge. 

Action  by  Levin  Carlson  and  wife  against 
J.  C.  Curren  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.  Reversed 
and  remanded,  with  directions. 

See  85  Pac.  (J27. 

Boyle  &  Warburton,  for  appellants.  T.  W. 
Hammond,  for  respondents. 

FULLERTON,  J.  The  appellants  pur- 
chased certain  lots  situated  in  the  city  of 
Tacoma  which  were  sold  by  the  county  of 
Pierce  under  a  Judgment  entered  in  a  tux 
foreclosure  proceeding,  receiving  a  deed  for 
the  property  In  due  course.  At  the  time  of 
the  sale  the  respondents  J.  C.  and  Mary 
Curren  were  in  possession  of  a  part  of  one 
of  the  lots,  claiming  to  hold  as  tenants  of 
some  third  person.  After  the  delivery  of 
the  tax  deed  the  appellants  entered  into  pos- 
session of  all  that  portion  of  the  lots  not  in 
possession  of  Curren  and  wife,  whereupon 
Curren  laid  claim  to  the  whole  of  the  prem- 
ises adverse  to  the  appellants.  The  other 
respondents  also  laid  claim  to  Interests  in 


Digitized  by 


316 


03  PACIFIC 


REPORTER. 


(Wash. 


the  property  adverse  to  the  appellants.  The 
appellants  thereupon  brought  this  action  to 
quiet  their  title  against  the  claims  of  all  of 
the  appellants  and  to  recover  that  portion 
of  the  lots  In  possession  of  the  respondents 
Curren.  In  their  complaint  the  appellants 
set  up  the  nature  of  their  estate,  alleging 
that  they  were  owners  In  fee  simple  of  the 
premises  by  virtue  of  the  tax  foreclosure  pro- 
ceedings and  the  sale  thereunder  and  the 
deed  executed  In  pursuance  thereof;  that 
the  respondents  Curren  were  in  possession 
of  a  part  of  the  premises,  and  claimed  the 
whole  of  the  same  adversely  to  the  appel- 
lants ;  that  the  other  respondents  also  claim- 
ed some  interests  in  the  premises  adverse 
to  the  appellants,  but  that  the  claim  of  each 
and  all  of  the  respondents  were  without 
right,  as  neither  of  them  had  any  right,  title, 
or  interest  therein  whatsoever.  The  prayer 
of  the  complaint  was  that  the  appellants  be 
adjudged  to  be  the  owners  In  fee  simple  of 
the  premises,  and  their  title  quieted  against 
the  claims  of  each  and  all  of  the  defendants, 
and  that  they  recover  possession  of  the  whole 
of  the  premises,  and  the  respondents  Curren 
be  ejected  therefrom.  A  demurrer  was  In- 
terposed to  the  complaint  upon  the  statutory 
grounds:  (1)  That  several  causes  of  action 
bad  been  Improperly  united;  and  (2)  that 
the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  demur- 
rer came  on  for  hearing  before  the  superior 
court  on  March  2,  1007,  and  was,  after  ar- 
gument, sustained.  On  April  15th  thereafter 
the  appellants  gave  notice  that  they  elected 
to  stand  on  their  complaint,  and  declined  to 
amend,  whereupon  the  court  entered  judg- 
ment dismissing  the  action.  From  the  judg- 
ment so  entered,  this  appeal  Is  taken. 

The  appellants  move  to  dismiss  the  appeal 
for  the  reason  that  no  sufficient  notice  of 
appeal  was  given.  The  notice  of  appeal  was 
given  In  open  court  at  the  time  the  court 
signed  the  judgment  of  dismissal,  and  was 
regularly  entered  by  the  clerk  on  the  journal 
of  the  court  under  the  direction  of  the  judge. 
This  was  In  strict  compliance  with  the  stat- 
ute, and  sufficient  notice  to  perfect  the  ap- 
peal. We  have  not  overlooked  the  conten. 
tion  of  the  respondents,  made  in  their  briefs, 
to  the  effect  that  the  judgment  was  entered 
in  their  absence  and  without  their  knowl- 
edge, but  this  fact  does  not  appear  on  the 
face  of  the  record.  On  the  contrary,  the 
judgment  on  its  face  is  regular,  and  If  It 
falls  to  recite  the  facts  truly,  the  remedy 
must  be  found  in  some  other  proceeding  than 
a  motion  to  dismiss  the  appeal.  The  mo- 
tion is  denied. 

The  trial  judge  sustained  the  demurrer  to 
the  complaint  on  the  ground  that  several 
causes  of  action  had  been  Improperly  united. 
He  seems  to  have  taken  the  view  that,  since 
the  respondents  Curren  were  In  possession 
of  a  part  of  the  land,  a  different  form  of  ac- 
tion was  required  to  determine  their  rights 
than  was  required  to  determine  the  rights 


of  the  other  adverse  claimants,  all  of  whom 
were  out  of  possession;  that  the  remedy 
against  the  first  was  ejectment  to  recover 
the  possession,  while  an  equitable  action  to 
quiet  title  was  the  remedy  against  those  out 
of  possession.  This  view  of  the  remedies 
afforded  a  claimant  in  the  situation  that 
these  plaintiffs  found  themselves  unquestion- 
ably finds  support  In  the  decisions  of  this 
court  as  they  stood  at  the  time  the  judg- 
ment appealed  from  In  this  action  was  ren- 
dered. In  the  early  case  of  Spltblll  v.  Jones, 
3  Wash.  200,  28  Pac.  631,  and  many  subse- 
quent cases,  notably  Reichenback  v.  Wash- 
ington, etc.,  Ry.  Co.,  10  Wash.  357,  88  Pac. 
1126,  Krutz  v.  Isaacs,  25  Wash.  566,  66  Pac. 
141,  and  Povah  v.  Lee,  20  Wash.  108,  60 
Pac.  630,  we  held  that  the  remedy  against 
one  In  possession  of  land  was  ejectment, 
since  any  other  remedy  would  deprive  the 
party  In  possession  to  his  right  of  trial  by 
Jury.  But  these  cases  were  overruled  on 
that  point  In  the  recent  case  of  Brown  v. 
Baldwin  (Wash.)  80  Pac.  483.  In  the  last- 
cited  case  we  held  that  one  out  of  posses- 
sion, claiming  land  by  an  equitable  title, 
could  maintain  an  action  to  quiet  title 
against  one  in  possession,  and  that  in  such 
an  action  full  and  adequate  relief  will  be 
granted  even  to  the  extent  of  awarding  pos- 
session, If  such  an  award  be  necessary.  It 
was  not,  of  course,  there  decided  that  all  ac- 
tions to  recover  real  property  were  actions 
of  equitable  cognisance  and  triable  as  such 
(on  the  contrary,  actions  to  recover  real 
property,  which  present  purely  legal  con- 
troversies, are  still  triable  as  actions  at  law); 
but  it  was  decided  that,  where  the  claimant's 
rights  were  of  an  equitable  nature,  he  need 
not  resort  to  the  fiction  of  ejectment  and  have 
his  case  presented  to  a  jury  merely  because 
the  defendant  was  In  possession  of  the  prop- 
erty. There  Is  therefore  no  objection  to  the 
form  of  the  remedy  sought  by  the  appel- 
lants. 

Nor  is  the  complaint  demurrable  on  the 
ground  of  misjoinder  of  defendants.  In  ac- 
tions of  ejectment  at  common  law  the  plain- 
tiff was  not  bound  to  bring  separate  actions 
against  separate  trespassers  who  had  intrud- 
ed upon  his  single,  separate  estate.  As  to 
him  they  were  all  wrongdoers,  and  he  could 
not  know  how  they  claimed,  whether  jointly 
or  severally,  and  if  severally,  how  much 
each  one  claimed.  Each  defendant,  of  course, 
had  the  right  to  defend  for  his  several  por- 
tion, and  by  doing  so  necessarily  disclaim- 
ed as  to  the  residue,  but  this  fact  did  not 
entitle  such  defendaut  to  a  separate  trial, 
nor  did  It  make  the  action  multifarious. 
Greer  et  al.  v.  Mercs  et  al.,  24  How.  (U.  S.) 
268,  16  L.  Ed.  661.  The  same  rule  applies 
to  actions  brought  to  determine  the  rights 
of  adverse  claimants,  or  actions  to  quiet  ti- 
tle. The  plaintiff  may  make  all  of  the  ad- 
verse claimants  defendants  even  though 
there  should  be  no  privity  or  connection  be- 
tween them.   As  was  said  in  Kincald,  etc. 
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r.  McGowan,  etc.,  88  Ky.  91,  4  S.  W.  806, 
13  L.  K.  A.  289:  •   *   It  seems  dear 

that  In  an  equitable  action  to  quiet  the  title 
to  land,  Independently  of  the  statutory  au- 
thority, all  of  the  advene  claimants,  wheth- 
er by  Independent  titles  or  not,  may  be  Join- 
ed as  defendants.  Indeed,  as  the  object  to 
be  accomplished  Is  the  putting  of  all  litiga- 
tion about  the  title  to  rest,  It  is  not  only 
desirable,  but  proper,  to  make  all  adverse 
claimants  defendants."  See,  also,  Stemmler 
v.  McNeill  (O.  C.)  102  Fed.  660;  Pomeroy's 
Remedies,  I  860  et  seq.;  16  Cyc.  83;  17  Ency. 
PL  ft  Pr.  323. 

We  conclude,  therefore,  that  the  trial  court 
erred  in  sustaining  the  demurrer.  The  judg- 
ment appealed  from  Is  reversed  and  remand- 
ed, with  instructions  to  reinstate  the  case 
and  overrule  the  demurrer. 

RUDKIN,  MOUNT,  ROOT,  and  DUN- 
BAR, JJ.,  concur. 

(48  Wash.  270) 

BROWN  et  si.  t.  TRIMBLE  et  al. 
(Supreme  Court  of  Washington.   Jan.  IS,  19080 

Mechanic's  Lien— Amendment  or  Notice— 
Statutoby  Pbovisionb  —  mBt  Oboes  of 
Court" — Sutticiency  or  Obdeb. 

Where  a  mechanic's  lien  does  not  sufficient- 
ly describe  the  property,  and  leave  to  amend  a 
complaint  to  foreclose  the  Hen  is  granted  upon 
sustaining  a  demurrer  thereto,  the  filing  of  a 
new  notice  or  amendment  of  the  old  one  is  not 
"by  order  of  the  coart,"  within  Ballinger's  Ann. 
Codes  A  St.  f  5904,  providing  that  a  claim  of 
lien  may  be  amended  in  an  action  to  foreclose 
same  by  order  of  court,  as  pleadings  may  be, 
etc,  so  that  the  filing  of  a  new  lien  notice  after 
the  time  for  filing  had  expired  would  be  of  no 
fores. 

Appeal  from  Superior  Court,  Kitsap  Coun- 
ty; John  B.  Takey,  Judge. 

Action  by  O.  H.  Brown  and  others  against 
W.  B.  Trimble  and  others  to  foreclose  a  me- 
chanic's lien.  Prom  a  Judgment  for  defend- 
ants, plaintiffs  appeal  Affirmed. 

Prank  B.  Sayre,  for  appellants.  John  Q. 
Barnes,  for  respondents. 

MOUNT,  J.  The  appellants  brought  this 
action  to  foreclose  a  lien  for  a  balance  alleg- 
ed to  be  due  for  plumbing  and  materials  used 
In  the  construction  of  a  certain  building.  The 
Hen  notice  described  the  premises  as  follows: 
-That  certain  building  or  structure  situate 
upon  the  following  described  property,  to  wit: 
Blake  Island  In  the  county  of  Kitsap,  state 
of  Washington."  The  defendants  filed  a  gen- 
eral demurrer  to  the  complaint  This  demur- 
rer was  sustained  upon  the  ground  that  the 
description  of  the  premises  upon  which  the 
lien  was  sought  to  be  foreclosed  was  not  suf- 
ficiently definite;  it  being  conceded  that 
Blake  Island  was  composed  of  some  400  or 
500  acres  of  land,  all  of  which  was  not  own- 
ed by  the  defendants.  Leave  was  thereupon 
granted  to  the  plaintiffs  to  amend  the  com- 
plaint   Subsequently,  on  February  fi,  1906, 


plaintiffs  filed  with  the  county  auditor  of 
Kitsap  county  another  lien  notice.  There- 
upon the  plaintiffs  filed  what  was  termed  an 
"amended  complaint"  setting  up  this  last- 
mentioned  lien  notice,  and  praying  foreclos- 
ure thereof  for  a  balance  alleged  to  be  due. 
The  respondents  filed  an  answer,  denying  gen- 
erally all  the  allegations  of  the  complaint 
The  cause  then  came  on  for  trial.  The  plain- 
tiffs offered  in  evidence  the  last-named  Hen 
notice,  which  showed  upon  its  face  that  the 
last  services  and  materials  were  furnished 
on  May  18,  1906,  and  that  the  Hen  notice 
was  not  filed  until  February  6,  1906,  more 
than  eight  months  intervening  between  the 
date  of  the  last  labor  and  materials  furnish- 
ed and  the  date  of  the  filing  of  the  Hen  notice. 
On  objection  the  court  excluded  this  evidence. 
The  statute  requires  the  Hen  notice  to  be 
filed  within  90  days  from  the  date  of  the  ces- 
sation of  labor  or  the  furnishing  of  materials. 
Ballinger's  Ann.  Codes  &  St  f  6904. 

Appellants  contend  that  the  notice  in  this 
case  was  an  amended  notice,  and  that  the 
court  should  have  received  the  same  in  evi- 
dence under  the  provisions  of  the  same  sec- 
tion, as  follows:  "And  such  claim  of  lien 
may  be  amended  in  case  of  action  brought 
to  foreclose  the  same  by  order  of  the  court 
as  pleadings  may  be  in  so  far  as  third  par- 
ties shall  not  be  affected  by  such  amend- 
ment" Conceding,  without  deciding,  that  an 
amendment  to  a  Hen  notice  may  be  made  aft- 
er the  expiration  of  the  90-day  period,  the 
amendment  of  the  lien  notice  in  this  case,  if 
the  notice  last  filed  may  be  said  to  be  an 
amendment  was  not  filed  or  amended  by  or- 
der of  the  court  Permission  to  amend  the 
complaint  did  not  authorize  the  appellants 
to  file  a  new  lien  notice,  or  even  to  amend 
the  original  Hen  notice.  If  the  appellants 
desired  to  amend  the  Hen  notice,  as  well  as 
the  complaint  the  application  and  order 
therefor  should  have  so  stated.  Not  having 
done  so,  we  think  the  trial  court  was  right 
in  treating  the  subsequent  Hen  notice  as  an 
original  notice  which  was  filed  out  of  time, 
and  therefore  of  no  force. 

It  Is  not  necessary  to  discuss  other  points 
in  the  case.  The  judgment  must  therefore 
be  affirmed. 

HADLEY,  O.  J.,  and  CROW,  RUDKIN, 
and  FULLERTON,  JJ.,  concur.  DUNBAR 
and  ROOT,  JJ.,  took  no  part 


(48  Wash.  218) 
STATE  v.  CONSTANTINB. 

(Supreme  Court  of  Washington.  Jan.  9,  1908.) 

1.  Witnesses  —  Cbedibilitt  —  Interest  oh 
Bias— Evidence. 

In  a  prosecution  for  assault  with  intent  to 
murder,  the  fact  that  a  civil  action  had  been  be- 
gun br  the  complaining  witness  against  defend- 
ant for  injuries  on  account  of  the  assault  was 
material  on  the  question  of  the  credibility  of 
such  witness,  as  It  tended  to  show  that  he  had 
more  than  usual  interest  In  the  result  of  the 
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prosecution ;  but,  that  fact  being  shown,  the 
complaint  in  such  action  was  properly  excluded, 
since  its  introduction  could  add  nothing  to  the 
proofs. 

2.  Criminal  Law— Evidence— Presumptions 
—Suppression  or  Spoliation  of  Evidence. 

In  both  civil  and  criminal  causes  a  party's 
fraud  in  the  preparation  or  presentation  of  his 
case,  such  as  the  suppression  or  attempt  to  sup- 
press evidence  by  the  bribery  of  witnesses,  or 
the  spoliation  of  documents,  can  be  shown 
against  him  as  a  circumstance  tending  to  prove 
that  his  cause  lacks  honesty  and  truth. 

I  Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §  733.] 

3.  Witnesses— Contradiction— Testimony  to 
Material  Fact. 

In  a  prosecution  for  assault  with  intent  to 
murder,  where  the  complaining  witness  testified 
that  after  he  had  begun  a  civil  action  against  de- 
fendant for  injuries  on  account  of  the  assault, 
and  after  the  commencement  of  the  prosecution, 
a  doctor  representing  defendant  approached  him. 
and  offered  to  pay  his  hospital  and  medical  fees, 
and  for  a  trip  to  California,  and  give  him  "a 
bunch  of  money,"  if  he  would  abandon  the  civil 
action  and  not  appear  against  defendant  in  the 
prosecution,  it  was  erroneous  to  reject  defend- 
ant's offer  to  prove  by  the  doctor  that  he  had 
never  at  any  time  made  any  such  proposition  to 
the  complaining  witness;  since,  the  latter's  evi- 
dence being  material,  it  was  competent  to  con- 
tradict it. 

4.  Same  —  Laying  Foundation  for  Contra - 

DIC1ION. 

In  such  a  case  it  is  not  necessary,  liefore 
contradicting  the  evidence  of  the  complaining 
witness,  to  lay  a  foundation  for  impeachment, 
since,  where  a  witness  testifies  to  a  material 
matter  as  a  fact,  he  can  be  impeached  by  merely 
showing  that  the  matter  testified  to  is  untrue. 

5.  Criminal  Law— Evidence— Insanity. 

In  a  criminal  prosecution,  the  defense  be- 
ing insanity,  a  witness  for  defendant  was  asked 
by  the  state  as  to  certain  remarks  defendant 
made  to  his  daughter  at  the  jail.  Held  that,  on 
redirect  examination,  it  was  competent  for  such 
witness  to  state  what  the  daughter  said  to  de- 
fendant just  preceding  such  remarks,  since  such 
evidence  would  show  at  least  whether  defend- 
ant's remarks  were  responsive  or  otherwise  to 
1  f «t»  daughter's  statements;  thus  indicating  in 
some  degree  rationality  or  irrationality. 
15.  Same -Opinion  Evidence— Mental  Con- 
dition. 

In  a  criminal  prosecution,  the  defense  being 
insanity,  a  witness,  in  response  to  the  court's 
inquiry.  "Was  he  sane  or  insane?"  replied:  "I 
am  not  an  expert.  I  cannot  say  whether  a  man 
is  sane  or  insane.  His  mind  was  disordered,  I 
should  say."  Held,  that  it  was  erroneous  to 
strike  out  such  answer,  since  a  nonexpert  wit- 
ness may  give  his  opinion  as  to  the  mental  con- 
dition of  the  defendant  in  his  own  language. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14.  Criminal  Law,  §  1045.1 

7.  Same— Insanity. 

In  a  prosecution  for  an  assault  by  defend- 
ant on  his  son-in-law.  the  defense  being  insanity, 
caused  by  defendant's  daughter's  recital  to  him 
of  the  acts  of  cruelty  she  suffered  at  the  hands 
of  her  husband,  it  was  erroneous,  after  the 
daughter  had  testified  as  to  what  she  told  her 
father  two  days  before  the  assault,  and  his  ap- 
jiearance  during  the  recital,  to  exclude  a  ques- 
tion whether  this  was  the  first  time  she  com- 
plained to  defendant  about  the  trouble  existing 
between  herself  and  husband,  since  such  testi- 
mony would  have  aided  the  jury  somewhat  in 
determining  whether  defendant's  mind  was  un- 
balanced at  the  time  when  he  committed  the  as- 
sault. 

8.  Same. 

In  a  proscution  for  an  assault  by  defendant 
on  bis  son-in-law,  the  defense  was  insanity,  caus- 


ed by  defendant's  daughter's  recital  to  him  of 
the  acts  of  cruelty  she  suffered  at  the  hands 
of  her  husband.  Defendant,  preceding  the  as- 
sault, went  to  an  attorney's  office  for  advice  as 
to  a  divorce  for  his  daughter.  He  was  allowed 
to  state  what  he  did  and  said  while  consulting 
the  attorney.  Held,  that  what  the  attorney  said 
to  defendant  should  also  have  been  admitted. 
Bince  the  purpose  of  this  evidence,  to  show  de- 
fendant's mental  condition  at  the  time,  would 
have  been  better  accomplished  by  submitting 
the  entire  conversation. 

0.  Witnesses— Contradiction  —  Corrobora- 
tion of  Impeached  or  Contradicted  Wit- 
ness. 

In  a  prosecution  for  assault  with  intent  to 
murder,  defendant,  on  cross-examination,  was 
asked  if  he  had  not  ordered  his  servant  to  buy 
I  him  a  pistol,  saying  he  intended  to  kill  the  as- 
saulted party,  to  which  he  replied  in  the  nega- 
tive.  A  witness  for  the  state  then  testified  that 
such  occurrences  took  place.  Held,  that  it  was 
1  erroneous  to  reject  defendant's  offer  to  show  by 
|  other  witnesses  that  such  occurrences  never 
happened,  since  defendant  had  the  right  to  offer 
evidence  in  support  of  his  answer  after  the  state 
had  impeached  it.  and,  such  evidence  being  a 
part  of  the  state's  case  in  chief,  he  had  the  right 
to  contradict  it. 

Appeal  from  Superior  Court,  King  County ; 
Geo.  E.  Morris,  Judge. 
I     William  Constantiue  was  convicted  of  a 
I  crime,  and  he  appeals.   Reversed,  and  new 
trial  granted. 

Morris,  Southard  &  Shipley,  for  appellant 
!  Kenneth  Mackintosh  and  John  F.  Miller,  for 
|  the  State. 

FULLERTON,  J.   William  Constantlne  was 
Informed  against  by  the  prosecuting  attorney 
of  King  county  for  the  crime  of  assault  with 
Intent  to  murder,  committed  with  a  revolver 
on  the  person  of  one  Jesse  M.  Hall.    To  the 
!  Information  he  pleaded  not  guilty,  and  on 
j  the  Issue  thus  made  was  tried  by  a  Jury. 
:  which  returned  a  verdict  finding  him  "guilty 
i  of  assault  with  a  deadly  weapon  with  Intent 
I  to  do  bodily  harm."   On  this  verdict  he  was 
adjudged  guilty  by  the  court  of  the  crime  de- 
fined by  section  7058  of  the  Code  (Ballin- 
ger's  Ann.  Codes  &  St),  and  sentenced  to  a 
term  of  one  year  in  the  state  penitentiary 
and  to  pay  a  fine  of  $5,000.   From  the  Judg- 
ment and  sentence,  he  appeals. 

The  errors  assigned  are  based  wholly  up- 
on rulings  of  the  court  made  in  passing  upon 
objections  to  the  admission  of  evidence.  These 
we  will  proceed  to  notice  In  their  order. 

When  the  complaining  witness,  Jesse  M. 
Hall,  was  on  the  witness  stand,  he  was  ques- 
tioned on  cross-examination  concerning  a  cir- 
11  action  he  had  commenced  against  the  ap- 
pellant to  recover  damages  for  Injuries  suf- 
fered on  account  of  the  shooting.  In  the 
course  of  the  Inquiry  the  complaint  Itself  was 
offered  In  evidence,  and,  on  an  objection  made 
on  the  part  of  the  state,  was  excluded  by  the 
court  This  ruling  constitutes  the  first  error 
assigned.  But  we  think  the  ruling  correct. 
The  fact  that  such  a  civil  action  had  been 
begun  was  material  on  the  question  of  the 
credibility  of  the  witness,  as  It  tended  to 
show  that  he  had  more  than  the  usual  In- 
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terest  In  the  result  of  the  criminal  prosecu- 
tion against  the  appellant,  but  all  that  was 
material  was  proven  when  the  fact  Itself 
was  admitted  by  the  witness.  It  could  add 
nothing  to  the  proofs  to  Introduce  the  com- 
plaint. 

The  witness  Hall  further  testified  In  an- 
swer to  questions  propounded  to  him  by  the 
state  that,  after  the  institution  of  the  civil 
action  and  the  commencement  of  the  criminal 
prosecution,  certain  i^rsons  (referred  to  as 
the  appellant's  "emissaries"  by  the  state's 
counsel)  purporting  to  represent  the  appel- 
lant had  approached  him,  and  offered  to  pay 
the  hospital  and  medical  fees  he  had  incur- 
red on  account  of  his  Injuries,  pay  for  a 
trip  to  California  or  some  other  place  that  he 
might  designate,  and  give  him  "a  bunch  of 
money  besides,"  if  he  would  abandon  further 
prosecution  of  the  civil  action,  and  not  ap- 
pear as  a  witness  against  the  appellant  In 
the  criminal  proceeding.  On  cross-examina- 
tion he  was  questioned  further  concerning 
these  proposals,  and  stated  that  one  of  the 
persons  who  approached  him  was  a  certain 
doctor,  whom  he  named.  As  a  part  of  his 
defense  the  appellant  produced  this  doctor, 
and  sought  to  question  him  concerning  the 
transaction,  asking  him,  among  other  things, 
if  he  had  ever  made  such  a  proposition  to 
Hall  as  had  been  testified  to  by  Hall  while 
on  the  witness  stand.  To  this  inquiry  an 
objection  was  Interposed  and  sustained.  The 
appellant  thereupon  offered  to  prove  by  the 
witness  that  he  had  never  at  any  time,  ei- 
ther as  the  representative  of  the  appellant 
or  otherwise,  made  any  such  proposition  to 
the  witness  Hall  as  had  been  testified  to  by 
Hall.  This  offer,  also,  the  court  rejected. 
The  rulings  of  the  court  rejecting  this  evi- 
dence Is  the  second  error  assigned.  The  state 
in  its  brief  seeks  to  justify  the  exclusion  of 
this  evidence  on  two  grounds:  First,  that 
the  fact  testified  to  by  Hall  was  a  collateral 
and  immaterial  matter  In  Itself,  and  could 
not  be  made  the  basis  of  contradictory  evi- 
dence, since  the  rule  is  that  a  witness  cannot 
be  contradicted  on  testimony  he  may  give 
that  is  foreign  to  the  issues,  even  though  he 
testified  untruthfully  In  regard  thereto;  and, 
second,  that  the  questions  put  to  the  doctor 
called  for  evidence  tending  to  Impeach  Hall, 
and  no  proper  ground  was  laid  in  the  exam- 
ination of  Hall  for  impeaching  him.  The 
first  ground  stated  clearly  mistakes  the  law. 
It  is  a  rule  of  evidence,  as  old  as  the  law 
itself,  applicable  alike  to  both  civil  and  crim- 
inal causes,  that  a  party's  fraud  in  the  prep- 
aration or  presentation  of  his  case,  such  as 
the  suppression  or  attempt  to  suppress  evi- 
dence by  the  bribery  of  witnesses  or  the  spoli- 
ation of  documents,  can  be  shown  against 
him  as  a  circumstance  tending  to  prove  that 
his  cause  lacks  honesty  and  truth.  Carpen- 
ter Willey.  65  Vt  168,  26  Atl.  488;  Chica- 
go City  Ry.  Co.  v.  McMahon,  103  111.  485,  42 
Am.  Rep.  20 ;  Houser  v.  Austin,  2  Idaho,  204, 
10  Pac  37 ;  Cruikshank  v.  Gordon,  118  N.  T. 


178,  23  N.  E.  457;  Waterhouse  v.  Rock  Is- 
land Alaska  Min.  Co.,  07  Fed.  460,  38  C.  C. 
A.  281 ;  Graves  v.  United  States..  150  U.  S. 
118,  14  Sup.  Ct.  40.  37  L.  Ed.  1021 ;  Rice  v. 
Commonwealth,  102  Pa.  408;  People  v.  Chin 
Hane,  108  Cal.  507,  41  Pac.  007:  State  v.  Ho- 
gan,  67  Conn.  581,  35  Atl.  508;  Keesier  v. 
State,  154  Ind.  242,  50  N.  E.  232;  State  v. 
Rozum,  8  N.  D.  548,  80  N.  W.  477 ;  State  v. 
Roller,  30  Wash.  602,  71  Pac.  718.  In  the 
last  cited  case  this  court  held  that  a  letter 
of  the  defendant,  who  was  under  arrest  for 
Incest,  addressed  to  his  son,  requesting  the 
son  to  persuade  the  prosecuting  witness  not 
to  testify  against  him,  was  evidence  corrobo- 
rative of  other  evidence  tending  to  show 
guilt.  The  rule  that  permits  acts  of  this 
character  to  be  shown  In  evidence  has  Its 
foundation  in  human  experience.  This  ex- 
perience has  demonstrated  that  men  who 
have  meritorious  causes  do  not  generally  re- 
sort to  bribery  and  spoliation  to  maintain 
them,  but  that  such  conduct  Is  the  resort  of 
those  who  are  conscious  that  the  truth,  If 
all  Is  told,  will  not  aid  thein.  In  this  case 
this  evidence  was  particularly  persuasive. 
The  defense  atempted  to  be  maintained  was 
temporary  insanity.  Manifestly,  if  the  de- 
fense was  entered  upon  in  good  faith,  noth- 
ing the  prosecuting  witness  could  truthfully 
testify  to  would  be  more  effective  as  evidence 
than  the  statements  of  other  persons  who 
had  an  opportunity  to  observe  the  defendant's 
conduct  and  his  condition  of  mind.  The  in- 
ference is  strong,  therefore,  that  the  desire 
to  suppress  his  testimony,  if  such  desire  ex- 
isted, arose  from  other  feelings  than  con- 
sciousness of  merit  in  the  defense  attempted. 
The  testimony  being  material,  it  was,  of 
course,  competent  to  contradict  It.  It  was 
proper,  also,  to  contradict  it  in  the  manner 
the  defense  attempted  to  contradict  it.  The 
witness  testified  to  a  fact  which  tended  to 
establish  the  substance  of  the  Issue.  It  was 
competent,  therefore,  for  the  opposing  party 
to  dispute  the  fact  by  evidence  to  the  con- 
trary. While  the  evidence  did  tend  to  Im- 
peach the  prosecuting  witness  In  a  sense — 
that  is,  It  tended  to  show  that  he  had  testi- 
fied untruthfully — yet  It  was  not  that  form 
of  Impeachment  that  requires  any  particular 
question  to  be  put  to  him  before  the  Impeach- 
ing evidence  can  be  Introduced.  That  condi- 
tion arises  only  where  it  is  sought  to  Impeach 
the  witness  by  showing  that  he  has  made 
contradictory  statements  at  some  other  time 
and  place.  In  the  latter  case,  it  is  necessary, 
before  the  impeaching  evidence  can  be  Intro- 
duced, to  call  the  witness'  attention  to  the 
contradictory  statements,  the  time  when  and 
place  where  they  were  made,  the  circumstan- 
ces surrounding  their  making,  and  give  him  an 
opportunity  to  deny,  admit,  or  explain  them. 
But.  where  the  witness  testifies  to  a  material 
matter  as  a  fact,  he  can  be  Impeached  by 
merely  showing  that  the  matter  testified  to  la 
untrue.  It  was  prejudicial  error,  therefore, 
for  the  court  to  exclude  this  evidence. 
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Mr.  Vinee  H.  Fabln,  called  as  a  witness  on 
behalf  of  the  appellant,  after  testifying  to 
the  appellant's  mental  condition  Immediate- 
ly following  the  shooting  as  he  observed  it, 
said  that  he  accompanied  the  appellant's  wife 
and  daughter  to  the  Jail  shortly  after  the 
appellant  was  arrested  and  placed  therein. 
On  cross-examination  he  was  asked  concern- 
ing the  appellant's  conduct  when  his  wife 
and  daughter  came  to  him  at  the  Jail,  and 
as  to  certain  remarks  the  appellant  made  to 
his  daughter  at  that  time.  On  redirect  ex- 
amination he  was  asked  to  state  what  the 
daughter  said  to  her  father  just  preceding 
the  statement  which  the  father  made,  and 
which  he  had  repeated  to  the  jury.  To  this 
question  an  objection  was  interposed,  and 
sustained  by  the  court.  This  was  a  proper 
question,  and  the  witness  should  have  been 
permitted  to  answer  It  The  matter  under 
investigation  was  the  condition  of  mind  of 
the  appellant  at  that  time.  The  state  sought 
to  show  that  his  mind  was  then  rational  by 
showing  a  particular  statement  made  by  him 
to  the  daughter  which  tended  to  Indicate  ra- 
tionality. The  appellant  was  entitled,  there- 
fore, to  place  before  the  Jury  such  part  of 
the  entire  occurrence  as  would  In  any  way 
tend  to  aid  the  jury  in  arriving  at  the  true 
condition  of  mind  of  the  appellant.  The  fact 
called  for  would  have  been  of  some  aid.  It 
would  have  shown  at  least  whether  it  was 
responsive  or  otherwise  to  the  daughter's 
statement,  and  thus  Indicated  in  some  degree 
either  rationality  or  Irrationality.  Since  the 
appellant  did  not  Indicate  in  the  record  what 
he  expected  this  evidence  to  show,  this  er- 
ror would  not  require  reversal  if  standing 
alone.  It  is  discussed  and  determined  because 
a  new  trial  must  be  awarded,  and  the  same 
question  will  probably  again  recur. 

In  the  examination  of  Mr.  W.  W.  Wiishire 
the  following  appears:  "The  Court:  Was  he 
sane  or  insane  [meaning  the  defendant]? 
The  Witness:  I  am  not  an  expert  I  cannot 
say  whether  a  man  Is  sane  or  Insane.  His 
mind  was  disordered,  I  should  say.  Counsel 
for  the  State:  Objected  to,  and  move  that 
it  be  stricken.  The  Court:  The  objection 
will  be  sustained."  The  answer  should  have 
been  allowed  to  stand  as  part  of  the  evidence 
for  the  consideration  of  the  jury.  A  nonex- 
pert witness  may  give  his  opinion  as  to  the 
mental  condition  of  a  defendant  whose  men- 
tal condition  is  the  subject  of  Inquiry  in  his 
own  language.  He  need  not  use  the  words 
"sane"  or  "insane"  In  describing  that  condi- 
tion if  he  thinks  some  other  form  of  words 
will  more  nearly  express  his  ideas. 

The  prosecuting  witness  was  the  son-in-law 
of  the  appellant.  He  had  married  the  ap- 
pellant's daughter  some  six  months  before  the 
shooting  occurred.  Immediately  after  their 
marriage  the  young  couple  took  up  their  resi- 
dence at  Butte,  Mont  The  prosecuting  wit- 
ness did  not  succeed  financially,  and  the  ap- 
pellant brought  the  couple  to  his  own  home  In 
Seattle,  and  started  his  son-in-law  In  business 


in  that  city.  On  Saturday  evening  preceding 

the  Tuesday  on  which  the  shooting  occurred 
the  daughter  came  to  the  father's  place  of 
business  in  a  very  agitated  condition  of  mind, 
and  in  answer  to  her  father's  inquiries  as  to 
the  cause  of  her  agitation  made  some  com- 
plaint against  her  husband,  declaring  that 
she  could  no  longer  live  with  him.  The 
father  soothed  her  as  best  he  could,  and  later 
on  accompanied  her  home.  On  the  next  day. 
two  days  preceding  the  shooting,  he  went  rid- 
ing with  her,  and  while  so  riding  undertook 
to  reconcile  her  to  her  husband.  The  daugh- 
ter, apparently  In  justification  of  her  conduct 
related  to  him  some  of  the  acts  of  cruelty 
her  husband  had  been  guilty  of  towards  her 
while  they  were  residing  in  Butte,  telling  him, 
also,  when  he  expressed  the  belief  that  the 
difficulties  she  had  recited  could  be  overcome, 
that  there  were  other  things,  which  shame 
forbade  her  telling  him,  which  made  it  impos- 
sible for  her  to  live  longer  with  her  husband. 
It  was  this  recital  of  his  daughter,  with 
some  additional  particulars  which  were  relat- 
ed to  him  the  next  morning,  that  it  is  assert- 
ed unsettled  his  reason,  and  caused  him  to 
make  the  assault  complained  of.  The  appel- 
lant undertook  to  prove  these  facts  by  the 
daughter  herself.  While  on  the  witness 
stand,  she  testified  to  the  occurrences,  and  to 
the  appellant's  appearance  and  conduct  dur- 
ing the  time  she  related  them  to  him.  She 
was  then  asked  by  counsel  If  this  was  the 
first  time  she  had  ever  made  complaint  to  her 
father  about  the  trouble  existing  between 
herself  and  her  husband.  To  this  question  an 
objection  was  interposed  and  sustained.  The 
court  should  have  permitted  the  witness  to 
answer.  It  would  have  aided  the  jury  some- 
what, we  think,  in  determining  whether  the 
appellant's  mind  was  unbalanced  at  the  time 
he  committed  the  act  for  which  he  was  being 
tried  to  know  when  he  was  first  made  ac- 
quainted with  the  fact  that  the  prosecuting 
witness  had  been  guilty  of  wrongs  towards 
his  daughter.  The  appellant  on  the  morning 
of  the  shooting  and  preceding  that  event 
when  to  the  office  of  a  Mr.  Fabin  an  attorney 
to  consult  with  the  attorney  concerning  the 
procurement  of  a  divorce  for  his  daughter. 
While  on  the  witness  stand  as  a  witness  In 
his  own  behalf,  he  was  allowed  to  state  what 
be  did  and  said  while  consulting  with  the  at- 
torney, but  was  not  permitted  to  relate  what 
the  attorney  said  to  him.  There  would  seem 
to  be  no  valid  reason  for  this  distinction. 
The  evidence  was  admissible,  If  it  was  admis- 
sible at  all,  on  the  principle  that  it  tended 
to  show  the  then  physical  and  mental  condi- 
tion of  the  appellant.  Surely  this  purpose 
would  have  been  accomplished  much  better 
by  showing  this  entire  transaction  as  it  oc- 
curred than  by  the  halting  effort  made  by  the 
witness  in  his  endeavor  to  segregate  his  part 
of  the  conversation  from  that  of  the  person 
with  whom  he  was  conversing.  On  cross-ex- 
amination the  appellant  was  asked  the  fol- 
lowing question:    "Now  Mr.  Constautlne,  I 
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will  ask  7011  this  question,  If  on  Tuesday 
morning,  the  2d  day  of  October,  at  about  from 
8  to  20  minutes  after  8  in  the  morning,  you 
did  not  come  into  your  meat  market  and  go 
to  your  bookkeeper,  and  say  to  him,  sub- 
stantially, 'Can  you  run  this  business  for  a 
day  or  two,  if  I  am  not  here?'  and  he  says, 
•Yes,  I  think  so?'  and  you  said,  'I  don't  want 
you  to  think,  I  want  to  know  If  you  can,'  and 
he  says,  Yea'   You  then  gave  your  bookkeep- 
er, Ira  Williams,  $20  in  gold  coin,  and  you 
told  him,  'Go  and  get  me  an  automatic  pistol, 
and  I  will  kill  that  son  of  a  bitch,'  and  that 
took  place  in  the  presence  of  Henry  Weber 
and  you  and  Mr.  Williams  there  in  your  place 
on  that  occasion?"    To  the  question  he  an- 
swered, "No,  sir."    In  rebuttal  the  state 
put  a  witness  on  the  stand  who  testified  that 
the  occurrences  recited  in  the  question  took 
place  substantially  as  therein  related.  The 
appellant  thereupon  sought  to  show  by  the 
witnesses  Hardy  and  Williams  that  nothing 
occurred  at  the  time  In  question  such  as  the 
question  implied  and  the  state's  witness  re- 
lated.  An  objection  was  interposed  and  sus- 
tained to  this  offer  of  proof,  to  which  the 
appellant  excepted.  The  court  seems  to  have 
sustained  the  objection  on  the  theory  that  the 
question  asked  was  an  impeaching  question, 
on  which  the  appellant  could  offer  no  other 
evidence  than  his  own  statement,  and  that 
he  could  only  admit  or  deny  the  accusation. 
But  such  is  not  the  rule.  Conceding  that  the 
question  was  an  impeaching  question  and 
proper  as  such,  the  appellant  had  the  right  to 
offer  evidence  in  support  of  his  answer  after 
the  state  had  impeached  It,  and  the  court  im- 
properly sustained  objections  to  the  evidence 
offered  even  on  that  theory.   But  the  ques- 
tion was  not  properly  an  impeaching  question. 
The  question  called  for  substantive  evidence 
tending  directly  to  support  the  issue  between 
the  state  and  the  appellant,  and  should  have 
introduced  as  a  part  of  the  state's  case  in 
chief,  so  that  the  defendant  could  have  met 
It  when  presenting  his  side  of  the  case.  The 
evidence  being,  therefore,  a  part  of  the  state's 
case  in  chief,  it  was  error  not  to  permit  the 
appellant  to  contradict  it. 

For  the  errors  noted,  the  judgment  appeal- 
ed from  is  reversed,  and  a  new  trial  granted. 

HADLEY,  C.  J.,  and  CROW  and  MOUNT, 
JJ.,  concur. 


foley  v.  McDonnell. 

(Supreme  Court  of  Washington.   Jan.  15.  1908.) 

1.  Executors  and  Administrators— Actions 
on  Claims— Prior  Presentment  for  Al- 
lowance. 

Under  the  express  provisions  of  Ballinger's 
Ann.  Codes  &  St  |  0235.  no  action  shall  be 
brought  against  an  estate,  unless  the  claim  shall 
have  first  been  presented  to  the  executor  or  ad- 
ministrator. 

(Ed-Note.— For  c^es  ,n  Point.  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  §  j  764- 
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2.  Same— Allowance  of  Claims— Presenta- 
tion. 

Bellinger's  Ann.  Codes  &  St.  |  6196.  pro- 
vides that  in  cases  of  nonintervention  wills  the 
claims  against  the  estate  shall  be  paid  within 
one  year  from  the  date  of  the  first  publication 
of  notice  to  creditors  to  present  their  claims,  etc. 
Section  6199a  provides  that  upon  publication  of 
notice  to  creditors  to  present  their  claims  to  the 
executor  of  a  nonintervention  will,  for  a  period 
of  time  and  in  the  manner  required  of  executors 
and  administrators  holding  letters  testamentary 
and  of  administration,  the  creditors  most  pre- 
sent their  claims  to  the  executor  within  one 
year  from  the  date  of  the  first  publication  of 
notice,  or  they  will  be  barred.  Held  that,  in  the 
case  of  a  nonintervention  will,  creditors  must 
present  their  claims  within  one  year  of  the  pub- 
lication of  notice,  or  their  claims  are  barred, 
as  in  other  classes  of  wills. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  SI  789- 
805.] 

3.  Wills— Construction— Trust  for  Bene- 
fit of  Creditors. 

Where  a  nonintervention  will  makes  the  ex- 
ecutrix trustee  of  the  estate  for  the  purpose  of 
paying  creditors,  only  such  creditors  are  meant 
as  qualify  by  proving  their  claims  within  time, 
as  in  other  estates,  and  thereby  make  themselves 
beneficiaries  of  the  trust. 

4.  Executors  and  Administrators— Actions 
,   Against  Executors— Failure  to  Present 

'  Claim— Presumption. 

In  an  action  brought  by  a  creditor  against 
an  estate  more  than  .five  years  after  testator's 
death,  where  the  complaint  shows  no  cause  for 
the  delay,  and  does  not  allege  that  notice  to 
creditors  to  present  their  claims  was  not  pub- 
lished, it  will  be  presumed  that  the  executrix 
performed  her  duty  by  seasonably  publishing  the 
notice,  thereby  barring  the  action  one  year  there- 
after. 

Appeal  from  Superior  Court,  Clarke  Coun- 
ty; W.  W.  McCredle,  Judge. 

Action  by  James  Foley  against  Margaret 
McDonnell.  From  an  order  dismiss!  ug  the 
complaint  on  demurrer,  plaintiff  appeals.  Af- 
firmed. 

Thos.  O'Day  and  G.  R.  Percival,  for  appel- 
lant  Milton  W.  Smith,  for  respondent. 

MOUNT,  J.  The  lower  court  sustained  a 
demurrer  to  the  complaint  In  this  case. 
Plaintiff  refused  to  amend,  and  an  order  of 
dismissal  was  entered.  Plaintiff  appeals 
from  that  order. 

The  complaint,  in  substance,  alleges :  That 
on  April  21,  1896,  plaintiff  obtained  a  judg- 
ment against  Columbus  McDonnell  for  the 
sum  of  $958.62,  besides  attorney's  fees  and 
costs,  upon  a  promissory  note.  That  said 
judgment  was  obtained  in  the  state  of  Ore- 
gon after  personal  service  upon  said  Colum- 
bus McDonnell.  That  subsequently  execution 
was  issued  in  Oregon  and  returned  nulla 
bona.  That  at  the  time  Bald  Judgment  was 
rendered  the  said  Columbus  McDonnell  was 
alive,  and  that  the  defendant  In  this  action 
was  his  wife.  That  afterwards,  on  the  12th 
day  of  March,  1901,  said  Columbus  McDon- 
nell, being  then  the  owner  of  a  large  amount 
of  property  situate  in  Clarke  county  in  this 
state,  made  his  will,  which,  omitting  formal 
parts,  Is  as  follows: 
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"(1)  I  direct  that  my  Just  debts  and  funeral 
expenses  be  first  paid  out  of  my  estate. 

"(2)  I  give  and  bequeath  unto  my  executrix 
hereinafter  named  all  my  property,  both  real 
and  personal,  wherever  situated,  In  trust  for 
the  purposes  herein  set  forth. 

"(3)  I  give,  devise,  and  bequeath  unto  my 
beloved  wife,  Margaret  McDonnell,  all  my 
property  of  every  kind  and  nature,  real,  per- 
sonal, and  mixed,  wherever  situated. 

"(4)  I  do  not  give,  devise  or  bequeath  any- 
thing to  my  children  *  •  •  knowing  that 
my  wife  will  make  such  provisions  for  them 
as  will  be  right  and  just. 

"(5)  I  hereby  nominate,  constitute  and  ap- 
point my  wife,  Margaret  McDonnell  the  exec- 
utrix of  this  my  last  will  and  testament,  and 
I  direct  that  no  bonds  will  be  required  of 
her,  and  she  is  hereby  authorized  and  em- 
powered to  sell  and  dispose  of  at  private  sale 
or  otherwise  and  In  any  way  she  shall  deem 
best  any  or  all  of  my  property,  both  real  and 
personal,  without  the  Intervention  of  any 
court,  and  I  hereby  revoke  all  former  wills 
and  codicils  to  wills  by  me  made. 

"In  witness  whereof,"  etc. 

That  thereafter,  on  April  29,  1901,  said  Co- 
lumbus McDonnell  died  in  Clarke  county, 
Wash.,  seised  of  and  owning  certain  property 
described.  That  on  May  25, 1901,  said  will  was 
duly  probated  in  Clarke  county,  Wash.,  and  the 
defendant  herein,  Margaret  McDonnell,  was 
appointed  executrix  and  accepted  the  trust, 
took  possession  of  all  of  said  property,  and  now 
holds  and  claims  the  same  as  executrix,  lega- 
tee, and  trustee  under  such  will.  That  said 
property  Is  of  the  value  of  $30,000,  and  passed 
to  defendant  by  the  terms  of  the  will,  In  trust 
for  the  benefit  of  creditors  of  Bald  Columbus 
McDonnell,  deceased.  That  plaintiff  Is  one  of 
such  creditors,  and  that  the  said  estate  is 
solvent,  and  that  there  is  now  more  than  suf- 
ficient to  pay  all  the  creditors  thereof.  That 
defendant  has  been  requested  to  pay  the 
plaintiff  the  amount  due  upon  the  said  judg- 
ment, but  has  failed  and  refused  to  do  so. 
That  Columbus  McDonnell,  deceased,  left  no 
property  In  the  state  of  Oregon,  and  plaintiff 
has  no  plain,  speedy,  and  adequate  remedy  at 
law  for  the  recovery  of  the  amount  due  on 
said  judgment,  and  applies  to  the  court  to 
compel  the  defendant  to  execute  the  trust, 
which  she  is  required  to  do  under  said  will. 

It  Is  contended  by  the  respondent  that  the 
action  is  barred  under  the  statute.  It  will 
be  noticed  that  there  Is  no  allegation  that 
any  claim  was  ever  presented  to  the  execu- 
trix and  allowed  as  a  claim  against  the  es- 
tate, or  that  no  notice  to  creditors  was  pub- 
lished as  required  by  law.  If  the  action  was 
brought  against  the  defendant  as  administra- 
trix or  executrix  of  the  estate  of  Columbus 
McDonnell,  deceased,  the  complaint  must 
show  that  the  claim  was  first  presented  to 
the  executor  or  administrator  in  order  to 
state  a  cause  of  action.  Section  6235,  Bal- 
linger's  Ann.  Codes  &  St. ;  McFarland  v.  Fair- 
lamb,  18  Wash.  601,  52  Pac.  239. 


REPORTER.  (Waili. 

The  appellant  argues  that  the  will  above 
set  out  makes  the  defendant  a  trustee  of  au 
express  trust,  and  that,  inasmuch  as  tbe  will 
is  a  nonintervention  will,  it  was  not  neces- 
sary for  the  plaintiff  to  present  a  claim  to 
the  executrix  or  trustee  within  one  year  or 
at  all,  because  the  statute  of  limitations  has 
no  application  as  between  the  cestui  que 
trust  and  the  trustee  of  an  express  trust. 
The  statute  relating  to  nonintervention  wills 
provides:  "In  all  cases  where  it  Is  provided 
In  the  last  will  and  testament  of  the  deceased 
that  the  estate  shall  be  settled  hi  a  manner 
provided  in  such  last  will  and  testament,  and 
that  letters  testamentary  or  of  administration 
shall  not  be  required,  and  where  it  also  duly 
appears  to  the  court,  by  the  inventory  filed, 
and  other  proof,  that  the  estate  Is  fully  solv- 
ent, *  *  •  it  shall  not  be  necessary  to 
take  out  letters  testamentary  or  of  adminis- 
tration, except  to  admit  to  probate  such  will. 
•  *  *  And  after  the  probate  of  such  will 
and  the  filing  of  such  Inventory  ail  such  es- 
tates may  be  managed  and  settled  without 
the  intervention  of  the  court."  Section  6196, 
Balllnger's  Ann.  Codes  &  St.  It  will  be  no- 
ticed that  the  will  In  this  case  does  not  pro- 
vide that  letters  testamentary  or  of  adminis- 
tration shall  not  be  required.  It  does,  how- 
ever, provide  that  the  executrix  shall  sell  and 
dispose  of  all  the  property  as  she  may  deem 
best  without  the  Intervention  of  any  court. 
Conceding,  however,  that  this  will  was  In- 
tended to  be,  and  Is,  a  nonintervention  will, 
still  the  statute  in  the  same  section  provides: 
"That  in  all  such  cases  the  claims  against 
such  estates  shall  be  paid  within  one  year 
from  the  date  of  the  first  publication  of  no- 
tice to  creditors  to  present  their  claims,  un- 
less such  time  be  extended  by  the  court  for 
good  cause  shown,  for  a  reasonable  time." 
And  section  6199a,  Balllnger's  Ann.  Codes  & 
St,  provides :  "Upon  a  publication  of  notice 
to  creditors  to  present  their  claims  to  such 
executor,  for  a  period  of  time  and  In  the  man- 
ner required  of  executors  and  of  administra- 
tors holding  letters  testamentary  and  of  ad- 
ministration under  the  laws  of  this  state,  said 
creditors  shall  be  required  to  present  their 
claims  to  the  said  executor  within  one  year 
from  the  date  of  the  first  publication  of  said 
notice,  and  if  they  fail  to  do  so  their  claim 
shall  be  barred."  These  two  provisions  last 
above  quoted  seem  to  make  It  clear  that  in  cas- 
es of  nonintervention  wills  creditors  shall  pre- 
sent their  claims  within  one  year  of  the  publi- 
cation of  notice,  and  failure  so  to  do  bars  such 
claim  the  same  as  in  other  classes  of  wills. 
It  is  true  this  court  held  otherwise  In  Moore 
v.  Kirkman,  19  Wash.  605,  54  Pac.  24,  and 
possibly  in  other  cases.  But  these  cases  arose 
under  the  statute  before  1897,  when  the 
amendments  above  quoted  were  made  to  the 
statute  in  force  at  that  time.  Under  the  pres- 
ent statute  we  are  of  the  opinion  that  it  is 
the  duty  of  the  executor,  under  wills  like  the 
one  in  question,  to  publish  a  notice  to  cred- 
itors, and  failure  of  the  creditors  to  file  a 
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claim  within  the  year  ban  such  claim.  It  Is 
true  the  will  In  this  case  makes  the  executrix 
trustee  of  the  estate  for  the  purpose  of  paying 
creditors,  but  this  means  such  creditors  only 
as  qualify  by  proving  their  claims  within  time, 
as  in  other  estates,  and  thereby  making  them- 
selves beneficiaries  of  the  trust  When  this 
is  done,  the  rule  contended  for  by  the  appel- 
lant would  no  doubt  apply. 

The  complaint  does  not  allege  that  no  no- 
tice was  published,  and  we  must  therefore 
assume  that  the  executrix  did  her  duty,  and 
seasonably  published  such  notice.  Columbus 
McDonnell  died  in  April.  1001.  This  action 
was  not  begun  until  September.  1000,  and  no 
cause  is  shown  for  the  delay.  We  are  of  the 
opinion,  therefore,  that  the  action  is  barred, 
and  the  judgment  must  be  affirmed. 

IIADLET,  C.  J.,  and  CROW,  RUDKIN, 
nnd  FULLERTON,  JJ.,  concur.  DUNBAR 
and  ROOT,  JJ.f  took  no  part 


KERSHNER  v.  HENDERSON. 
(Supreme  Court  of  Washington.   Jan.  0,  1008.) 

1.  Master  and  Servant— Relation— Deter- 
mination—Indefinite  Term. 

Plaintiff  was  employed  to  attend  defend- 
ant, an  invalid,  and  did  bo  for  a  few  days, 
when  defendant  moved  to  a  distant  state,  leav- 
ing plaintiff  in  possession  of  his  house.  Plain- 
tiff remained  on  the  place  several  months,  and 
then  through  defendant's  attorney,  sent  him  a 
bill  for  services  rendered  as  nurse  nnd  caretaker. 
Defendant  replied  through  his  attorney  with  no- 
tification to  plaintiff  to  leave  the  place,  which 
reply  was  shown  plaintiff  by  the  attorney.  Held 
to  be  sufficient  notice  to  terminate  the  contract 
of  employment,  and  that  there  could  be  no  re- 
covery for  services  rendered  after  such  notice. 

2.  Same— Actions  for  Wages. 

In  an  action  for  services  rendered  as  nurse 
and  caretaker  of  property,  where  the  evidence 
was  conflicting  as  to  plaintiff's  right  to  posses- 
sion of  the  property  as  such  caretaker,  it  was 
a  question  for  the  jury. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  34,  Master  and  Servant  §  121.] 

Appeal  from  Superior  Court,  Kitsap  Coun- 
ty; John  B.  Yakey,  Judge. 

Action  by  John  W.  Kershner  against  Fitz- 
hugh  Henderson.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed. 

William  C.  Keith,  for  appellant  W.  A. 
McLeod  and  C.  D.  Sutton,  for  respondent. 

FTJLLERTON,  J.  In  this  action  the  re- 
spondent sought  to  recover  of  the  appellant 
the  sum  of  $1,250,  alleged  to  be  the  reason- 
able value  of  certain  services  which  he  claims 
to  have  performed  for  the  appellant  at  the 
appellant's  special  instance  and  request.  The 
services  consisted  of  waiting  upon  the  appel- 
lant for  a  few  days,  and  acting  as  caretaker 
for  some  two  years  of  certain  real  estate 
which  the  appellant  owned  situated  in  Kitsap 
county.  The  answer  put  in  issue  the  alle- 
gations of  the  complaint  and  a  trial  was  had 
thereon  resulting  in  a  verdict  and  Judgment 


In  favor  of  the  respondent  for  the  sum  of 
$1,000. 

The  evidence  tended  to  show  that  the  ap- 
pellant had  a  stroke  of  paralysis  in  the 
early  part  of  August,  1903,  while  residing  up- 
on the  real  estate  mentioned,  and  employed 
the  respondent  to  attend  upon  him,  evident- 
ly expecting  to  recover  within  a  short  time. 
A  few  days  later  he  suffered  from  another 
stroke,  which  left  him  in  a  practically  help- 
less condition,  whereupon  a  nephew  came 
from  some  place  In  Virginia  and  took  him  to 
an  asylum  in  that  state  for  treatment,  leav- 
ing the  respondent  in  possession  of  his  home 
upon  the  real  estate.  The  respondent  con- 
tinued to  reside  on  the  property  until  some 
time  the  next  spring,  when  he  presented  to 
a  Mr.  Keith,  the  appellant's  counsel,  certain 
demands  or  bills  for  services  rendered  in 
caring  for  the  real  property.  These  demands 
were  forwarded  to  the  appellant,  who  replied 
thereto  by  saying  that  the  respondent  was 
not  In  his  employ,  and  directing  him  to  quit 
and  surrender  up  possession  of  the  place. 
There  was  testimony  to  the  effect,  although 
disputed  by  the  respondent,  that  this  notifica- 
tion and  this  letter  was  shown  the  respondent 
by  Keith.  The  respondent,  however,  still  con- 
tinued to  reside  on  the  place,  and  Inter  on 
brought  this  action  as  before  stated.  On  the 
trial  of  the  cause  the  appellant  requested  the 
court  to  charge  the  Jury  to  the  effect  that  If 
they  found  that  appellant  did  notify  the  re- 
spondent to  quit  and  surrender  the  premises 
on  receipt  of  his  demand  of  payment  as  care- 
taker for  the  same,  and  that  this  notification 
was  brought  to  the  respondent's  attention,  the 
resi>ondent  could  not  recover  for  any  services 
IH'rformed  as  caretaker  of  the  premises  after 
that  time.  This  instruction  was  refused,  and 
constitutes  one  of  the  principal  errors  assign- 
ed. The  instruction  should  have  been  given. 
The  contract  of  employment,  if  any  existed 
at  all,  was  a  contract  for  an  indefinite  time, 
and  could  be  terminated  by  either  party 
whenever  that  party  so  desired  by  giving  no- 
tice to  the  other.  The  repudiation  by  the  ap- 
pellant of  the  respondent's  claim  of  employ- 
ment, and  the  notification  given  by  him  to  the 
respondent  to  quit  the  premises,  was  a  suf  - 
ficient notice  to  terminate  the  contract,  con- 
ceding that  one  existed,  whenever  It  was 
brought  to  the  respondent's  attention.  No 
formal  service  of  the  notice  was  required.  By 
presenting  his  demand  for  payment  to  the 
appellant  through  Keith,  the  respondent  au- 
thorized the  appellant  to  reply  through  the 
same  source,  and,  if  he  did  reply  to  the  effect 
that  the  contract  was  at  an  end,  and  this 
reply  was  shown  the  respondent,  it  was  suf- 
ficient notice  to  terminate  the  contract  rela- 
tion. The  respondent's  possession  of  the 
premises  was  wrongful  from  that  time  on, 
and  he  cannot  recover  for  any  services  per- 
formed thereafter  as  caretaker. 

The  appellant  stoutly  maintains  that  the 
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respondent's  possession  was  wrongful  from 
the  beginning,  and  that  he  cannot  recover  for 
any  services  as  caretaker  of  the  premises. 
Bat  on  this  question  we  think  there  is  a 
substantial  dispute  In  the  evidence,  and  that 
the  question  was  one  for  the  jury. 

The  other  errors  assigned  merit  no  special 
consideration. 

For  the  error  noted,  the  Judgment  is  re- 
versed, and  a  new  trial  is  awarded. 

HADLEY,  C.  J.,  and  MOUNT  and  CROW, 
JJ.,  concur.  DUNBAR  and  ROOT,  JJ.,  not 
sitting. 

MATSON  et  al.  v.  JOHNSON  et  al 

(Supreme  Court  of  Washington.    Jan.  15, 
1908.) 

1.  Acknowledgment— Deeds— Validity  Be- 
tween Pasties. 

An  unacknowledged  deed  is  good  as  between 
the  parties,  and  conveys  at  least  an  equitable 
title. 

f  Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Acknowledgment,  88  26,  27.] 

2.  Deeds  —  Deliveby  —  Sufficiency  —  In- 
tent. 

Actual  manual  delivery  and  change  of  pos- 
session of  a  deed  are  not  necessary  to  constitute 
an  effectual  delivery ;  but  whether  there  has  been 
a  valid  delivery  depends  on  the  intention  of  the 
grantor. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  16,  Deeds,  8  118.] 

3.  Same— Evidence— Sufficiency. 

Evidence  held  to  show  that  the  grantor  In 
a  deed  intended  to  consummate  the  transaction 
so  as  to  fully  vest  title  in  the  grantees,  not- 
withstanding the  signature  was  not  acknowledg- 
ed nor  the  deed  delivered  even  to  the  grantor  s 
executor  until  after  the  grantor's  death. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  16,  Deeds,  8  625.] 

4.  Executors— Sales  Under  Court's  Obder 
—Rule  of  Caveat  Emptor  — Bona  Fide 
Purchasers. 

The  rule  of  caveat  emptor  applies  with  fall 
force  to  sales  by  administrators  or  by  execu- 
tors, and  the  purchaser  acquires  only  the  in- 
terest of  the  estate;  hence,  where  a  testator 
had  executed  a  deed  of  land  to  certain  minors, 
though  it  was  not  acknowledged  nor  filed  for 
record  in  the  auditor's  office,  but  had  been  filed 
in  the  office  of  the  clerk  of  the  superior  court 
with  the  decedent's  will,  a  grantee  under  an  ex- 
ecutor's deed  of  the  land  made  by  order  of 
court  was  not  a  bona  fide  purchaser. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  88  599, 
600.] 

Appeal  from  Superior  Court  Kitsap  Coun- 
ty; John  B.  Yakey,  Judge. 

Action  by  Theodore  Matson  and  others,  by 
their  guardian  ad  litem,  against  Andrew  J. 
Johnson  and  wife  and  Edward  Johnson,  ex- 
ecutor of  the  estate  of  F.  Lanston,  deceased, 
to  set  aside  an  executor's  deed.  Judgment 
for  defendants,  and  plaintiffs  appeal.  Re- 
versed. 

S.  S.  Langland,  for  appellants.  Wlllett  & 
Wlllett  for  respondents. 

RUDKIN,  J.  F.  Lanston  died  testate  in 
Kitsap  county,  in  this  state  on  the  15th  day 


of  June,  1902.  During  his  last  illness,  and 
a  few  days  before  his  death,  he  called  in  one 
of  his  neighbors  and  directed  him  to  prepare 
a  deed  and  will  in  order  that  he  might  exe- 
cute them.  A  deed  was  accordingly  prepared, 
purporting  to  convey  the  property  now  in 
controversy  to  the  three  minors,  who  are 
plaintiffs  in  this  action.  The  instrument 
was  signed  by  the  grantor  in  the  presence  of 
two  witnesses,  but  was  not  acknowledged, 
because  there  was  no  officer  present  author- 
ized by  law  to  take  the  acknowledgment  of 
deeds.  The  grantor  stated  to  those  present 
that  he  would  appoint  Mr.  Johnson  as  his 
executor,  and  would  instruct  him  to  have  the 
deed  acknowledged  and  properly  executed. 
The  property  described  in  the  deed  was  of 
the  value  of  about  $100,  and  was  the  only 
real  property  owned  by  the  grantor.  At  the 
time  of  the  execution  of  this  deed,  and  as 
part  of  the  same  transaction,  Lanston  exe- 
cuted a  will  making  various  small  bequests, 
which  are  not  material  here.  The  following 
Indorsement  was  made  at  the  foot  of  the  will 
by  direction  of  the  testator:  "Ed  Johnson 
are  hereby  empowered  to  appear  for  the 
notary  publick  to  have  inlaid  deed  executed." 
What  disposition  was  made  of  the  will  and 
deed  after  their  execution  does  not  appear, 
but  both  instruments  were  delivered  to  the 
executor  some  time  after  Lanston's  death, 
and  were  by  him  filed  in  the  office  of  the  clerk 
of  the  superior  court,  the  will  under  date  of 
June  18,  and  the  deed  on  June  23,  1902.  The 
deed  was  not  filed  for  record  in  the  auditor's 
office  until  February  1,  1906.  At  the  time  of 
the  execution  of  the  deed  and  will  Lanston 
was  the  owner  of  the  real  property  described 
in  the  deed  and  about  $500  cash  in  bank. 
The  will  was  admitted  to  probate,  and  John- 
son appointed  executor  thereof.  On  the  25th 
day  of  November,  1905,  the  real  property  now 
in  controversy  was  conveyed  to  the  defend- 
ants in  this  action  by  the  executor  of  the 
will  pursuant  to  an  order  of  the  superior 
court  made  and  entered  In  the  estate  matter. 
The  present  action  was  Instituted  by  the 
grantees  named  in  the  above  deed,  through 
their  guardian  ad  litem,  to  quiet  their  title 
as  against  the  purchasers  at  the  executor's 
sale,  and  from  a  judgment  in  favor  of  the 
defendants  the  present  appeal  is  prosecuted. 

Three  questions  have  been  presented  for 
the  consideration  of  this  court :  (1)  Was  th« 
Lanston  deed  ineffective  for  lack  of  an  ac- 
knowledgment on  the  part  of  the  grantor? 
(2)  Was  there  a  delivery  of  the  deed?  (3) 
Are  the  defendants  bona  fide  purchasers? 

First.  An  unacknowledged  deed  is  good  as 
between  the  parties  in  this  state.  Such  an 
Instrument  conveyed  at  least  an  equitable 
title.  Devlin  on  Deeds  (2d  Ed.)  8  465 ;  Edson 
v.  Knox,  8  WaBh.  642,  36  Pac.  698;  Carson 
v.  Thompson,  10  Wash.  295,  38  Pac.  1116; 
Bloomingdale  v.  Weil,  29  Wash.  634,  70  Pac 
94. 

Second.  Was  there  a  delivery  of  the  deed? 
"Actual  manual  delivery  and  change  of  pos- 
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session  are  not  required  in  order  to  consti- 
tute an  effectual  delivery.  But  whether  there 
has  been  a  valid  delivery  or  not  must  be  de- 
cided by  determining  what  was  the  intention 
of  the  grantor,  and  by  regarding  the  particu- 
lar circumstances  of  the  case.   Where  a  fath- 
er had  indicated  in  various  ways  that  cer- 
tain property  should  be  bestowed  at  his  death 
upon  his  Infant  son,  and  for  that  purpose 
had  executed  a  deed,  of  which  he,  however, 
retained  the  possession,  effect  was  given  to 
his  intention,  despite  the  fact  that  there  had 
been  no  manual  delivery  of  the  deed."  Dev- 
lin on  Deeds  (2d  Ed.)  f  269.    In  Atwood  v. 
Atwood,  15  Wash.  285,  46  Pac.  240,  this  court 
said:  "In  coming  to  these  conclusions,  we 
have  not  lost  sight  of  the  able  argument  and 
large  array  of  authorities  contained  In  the 
brief  of  appellant  to  the  effect  that  the  de- 
livery of  a  deed  does  not  necessarily  require 
any  formal  act  on  the  part  of  the  grantor; 
that  it  is  often  a  question  of  intention ;  that 
a  deed  may  become  operative  while  the  manu- 
al possession  is  retained  by  the  grantor.  But 
in  such  cases,  before  the  court  can  find  a  de- 
livery, the  intention  to  consummate  the  trans- 
action so  as  to  fully  vest  the  title  in  the 
grantee  must  be  clearly  shown,  and  neither 
the  findings  of  fact  by  the  referee  nor  by  the 
superior  court,  nor  the  evidence  in  the  case, 
satisfies  us  that  the  grantor  in  the  deed  under 
consideration  ever  did  anything  with  the  in- 
tention that  by  doing  it  he  had  so  delivered 
the  deed  as  to  make  it  presently  operative." 
What  was  lacking  in  the  Atwood  Case,  vis., 
the  intention  to  consummate  the  transaction 
so  as  to  fully  vest  the  title  in  the  grantee, 
was  in  our  opinion  clearly  and  unequivocally 
shown  in  this  case.   The  will  and  deed  were 
executed  at  the  same  time  and  as  a  part  of 
the  same  transaction.  The  real  property  was 
omitted  from  the  will  no  doubt  advisedly, 
and  all  the  surrounding  circumstances  show 
conclusively  that  the  grantor  intended  to 
convey  his  real  property  to  these  minors, 
that  the  deed  was  executed  for  that  purpose, 
and  in  our  opinion  the  mere  absence  of  an 
acknowledgment  is  not  sufficient  to  defeat 
his  expressed  intentions. 

Third.  The  respondents  were  not  bona  fide 
purchasers,  as  that  term  is  understood  in  the 
law.  The  rule  of  caveat  emptor  applies  in 
all  its  vigor  to  sales  by  administrators  or 
executors  in  this  state,  and  the  purchaser 
acquires  only  the  Interest  of  the  estate. 
Towner  v.  Rodegeb,  33  Wash.  153,  74  Pac.  50, 
00  Am.  St.  Rep.  036,  and  cases  cited. 

We  are  therefore  of  opinion  that  the  appel- 
lants have  shown  a  clear  title  to  the  lands 
in  controversy,  as  against  the  respondents, 
and  the  judgment  of  the  court  below  is  ac- 
cordingly reversed,  with  directions  to  enter 
judgment  as  prayed  in  the  complaint 

'  HADLEY,  C.  J.,  and  FULLERTON  and 
CROW,  JJ.,  concur.  DUNBAR  and  ROOT, 
JJ-,  not  sitting. 


STATE  ex  re!.  OREGON  &  W.  R.  CO.  v. 

ABRAHAM  et  si..  County  Com'rs. 

(Supreme  Court  of  Washington.   Jan.  0,  1908.) 

Public  Lands  —  Tide  Lands  —  Vacating 
Plat. 

Under  the  rule  that  an  act  covering  the 
subject-matter  of  a  former  act  without  express 
words  of  reservation  supersedes  the  former  act 
in  so  far  as  it  conflicts  with  it,  Act  March  14, 
1903,  p.  139,  c.  02,  relating  to  the  vacation  of 
plats,  if  construed  as  authorising  the  board  of 
county  commissioners  to  vacate  plats  of  tide 
lands  made  by  the  board  of  state  land  commis- 
sioners, is  superseded  in  that  respect  by  Act 
March  16,  1003,  p.  238,  c.  127,  authorizing  the 
board  of  state  land  commissioners  to  vacate 
tide  land  plats,  and  the  jurisdiction  to  vacate 
such  plats  is  vested  exclusively  in  the  board 
of  state  land  commissioners. 

Appeal  from  Superior  Court,  King  County; 
R.  B.  Albertson,  Judge. 

Mandamus  by  the  state,  on  the  relation  of 
the  Oregon  &  Washington  Railroad  Company, 
against  D.  R  Abraham  and  others,  as  board 
of  county  commissioners  of  King  county,  to 
compel  respondents  to  proceed  with  the  hear- 
ing of  a  petition  for  the  vacation  of  a  plat. 
From  a  judgment  of  dismissal,  the  relator 
appeals.  Affirmed. 

W.  W.  Cotton,  H.  F.  Conner,  and  John  P. 
Hartman,  for  appellant  Kenneth  Mackin- 
tosh, E.  B.  Herald,  and  A.  J.  Tennant,  for 
respondent 

FULLERTON,  J.  On  August  28,  1906,  the 
appellant,  being  then  the  owner  of  certain 
uplands  situated  In  King  county  (lying  out- 
side of  the  limits  of  any  incorporated  city  or 
town),  which  had  been  platted  into  lots, 
blocks,  streets,  and  alleys,  and  recorded  un- 
der the  name  of  "Ladd's  Factory  Sites,"  and 
being  the  owner,  also,  of  certain  tide  lands 
which  had  been  theretofore  platted  into  lots, 
blocks,  and  streets  by  the  board  of  state  land 
commissioners,  petitioned  the  county  commis- 
sioners of  King  county  to  vacate  the  plats, 
assigning  as  a  reason  therefor  that  It  had 
become  the  owner  of  all  the  property  the  plat 
of  which  it  sought  to  vacate,  and  that  its 
interests  alone  would  be  affected  by  the  va- 
cation, and  that  it  desired  the  vacation  in 
order  that  It  might  use  the  property  for  ter- 
minal grounds  of  Its  railroad  then  in  the 
course  of  construction.  The  county  commis- 
sioners assumed  Jurisdiction,  and  granted 
the  petition  in  so  far  as  it  related  to  the  up- 
lands, but  declined  to  act  upon  that  portion 
of  the  petition  relating  to  the  tide  lands,  on 
the  ground  that  it  had  no  Jurisdiction  to  va- 
cate, modify,  or  otherwise  change  plats  of 
tide  lands  made  by  the  board  of  state  laud 
commissioners.  The  appellant  thereupon  sued 
out  of  the  superior  court  of  King  county  a 
writ  of  mandamus  commanding  the  county 
commissioners  to  reinstate  the  proceedings 
and  proceed  with  the  hearing  of  the  petition, 
or  show  cause  at  a  date  fixed  by  the  court 
why  they  had  not  done  so.  The  commission- 
ers appeared  at  the  hearing  and  demurred  to 
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the  application  for  the  writ,  which  demurrer 
the  trial  court  sustained  and  dismissed  the 
proceedings.  From  the  Judgment  of  dismiss- 
al the  railroad  company  appealed  to  this 
court. 

The  appellant  contends  that  power  to  va- 
cate plats  of  tide  lands  is  vested  in  the  board 
of  county  commissioners  by  Act  March  14, 
1903,  p.  130,  c.  92 ;  the  part  of  the  act  relied 
upon  being  the  first  section  thereof,  which 
reads  as  follows:  "That  whenever  three- 
fourths  in  number  and  area  of  the  owners  of 
any  townslte,  city  plat  or  plats,  addition  or 
additions,  or  part  thereof,  shall  be  desirous 
of  altering  the  plat  or  plats,  replatting  or 
vacating  the  same  or  any  part  thereof,  they 
may  prepare  a  plat  or  plats,  showing  such 
alterations  or  replat,  drafted  upon  a  copy  of 
the  existing  plat  or  plats,  or  that  portion 
desired  to  be  altered,  replatted  or  vacated, 
and  file  the  same  with  the  clerk  of  the  board 
of  county  commissioners,  or  city  council  hav- 
ing Jurisdiction  of  the  establishment  or  vaca- 
tion and  control  of  the  streets  to  be  affected, 
accompanied  with  a  petition  for  the  change 
desired."  The  county  commissioners  contend 
that  Jurisdiction  to  vacate  tide  land  plats  is 
vested  in  the  board  of  state  land  commis- 
sioners by  the  third  section  of  the  act  of 
March  16,  1903  (Laws  1903,  p.  239,  c.  127). 
That  section  Is  as  follows:  "Whenever  all 
the  owners  and  other  persons  who  have  a 
vested  interest  in  the  lands  abutting  on  any 
street,  alley,  or  other  public  place,  or  any 
portion  thereof,  in  any  of  the  state  granted, 
tide  or  shore  lands  lying  outside  of  the  limits 
of  any  incorporated  city  or  town  which  have 
been  platted,  or  which  hereafter  shall  be 
platted,  shall  petition  the  board  of  state 
land  commissioners,  by  filing  a  petition  there- 
for with  the  Commissioner  of  Public  Lands, 
the  board  of  state  land  commissioners  is  au- 
thorized and  empowered  to  vacate  any  such 
street,  alley  or  public  place,  or  part  thereof, 
and  all  such  streets,  alleys  and  other  public 
places  and  portions  thereof  which  shall  be 
so  vacated  shall  be  platted  and  appraised  in 
the  manner  provided  for  the  platting  and  ap- 
praising of  similar  lands:  provided,  that 
where  the  area  of  such  streets,  alleys  or 
other  public  places  so  vacated  may  be  de- 
termined from  the  plat  already  filed  as 
provided  by  law  it  shall  not  be  necessary  to 
survey  said  street,  alley  or  other  public  place 
so  vacated,  but  the  area  thereof  may  ■  be 
determined  from  such  plat  already  filed." 
We  are  of  the  opinion  that  the  contention  of 
the  board  of  county  commissioners  must  pre- 
vail. While  the  act  relied  upon  by  the  ap- 
pellant if  it  stood  alone  might  be  construed 
as  broad  enough  to  vest  In  the  board  of  coun- 
ty commissioners  power  to  vacate  plats  of 
tide  lands  made  by  the  board  of  state  land 
commissioners,  yet  it  Is  evident  that  the  Leg- 
islature did  not  so  intend,  for  the  reason 
that  two  days  later  they  vested  this  very 
power  In  another  board.  Nor  can  the  Juris- 
diction be  held  to  be  concurrent.   If  the  first  J 


act  did  grant  the  power  contended  for  to  the 
board  of  county  commissioners,  it  was  super- 
seded In  that  respect  by  the  subsequent  act, 
under  the  familiar  rule  that  an  act  covering 
the  subject-matter  of  a  former  act  without 
express  words  of  reservation  supersedes  the 
former  act  in  so  far  as  It  conflicts  with  it. 

The  Judgment  of  the  lower  court  is  right, 
and  must  be  affirmed.  It  is  so  ordered. 

HADLEY,  C.  J.,  and  MOUNT  and  CROW, 
JJ.,  concur. 


In  re  OREGON  &  W.  R.  CO. 
OREGON  &  W.  R.  CO.  v.  ABRAHAM  et  al. 
(Supreme  Court  of  Washington.   Jan.  9,  1908.) 

Appeal  from  Superior  Court,  King  Coun- 
ty; Geo.  E.  Morris,  Judge. 

Petition  by  the  Oregon  &  Washington  Rail- 
road Company  for  the  vacation  by  D.  R. 
Abraham  and  others,  as  board  of  county  com- 
missioners, and  another,  of  a  plat.  From  a 
judgment  granting  insufficient  relief,  the 
petitioner  appeals.  Dismissed. 

W.  W.  Cotton,  H.  F.  Conner,  and  John 
P.  Hartinnn,  for  appellant.  Kenneth  Mack- 
intosh, E.  B.  Herald,  and  A.  J.  Tennant,  for 
respondents. 

PER  CURIAM.  The  controversy  forming 
the  subject-matter  of  this  appeal  ceased  to 
exist  by  the  judgment  of  this  court  in  the 
case  of  State  ex  rel.  Oregon  &  Washington 
Railroad  Company  v.  Abraham,  93  Pac.  325. 

The  appeal  will  therefore  be  dismissed. 


STATE  ex  rel.  ESPY  ESTATE  CO.  ▼. 
BOARD  OF  COM'RS  OF  PACIFIC 
COUNTY. 

(Supreme  Court  of  AVnshington.   Jan.  15, 
1908.) 

1.  Drains— Assessments— Amount. 

County  commissioners  are  without  power 
to  assess  for  ditch  purposes  a  greater  sum  than 
the  amount  of  the  benefits  conferred  by  the  im- 
provement. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Drains,  §  75.] 

2.  Same— Levy  of  Assessment— Powers. 

Where  a  county  created  a  drainage  district, 
and  partially  completed  a  ditch  under  the  act  of 
March  19,  1890  (Laws  1889-90.  p.  652,  c.  21), 
and  the  statute  was  subsequently  held  uncon- 
stitutional and  the  curative  act  of  March  19, 
1895  (Laws  1895,  p.  142,  c.  79),  provided  for 
new  proceedings  whereby  the  obligations  incur- 
red under  the  unconstitutional  act  might  be 
made  a  lien  on  the  property  benefited  to  the 
amount  of  the  benefits,  the  question  of  the 
amount  of  benefits  conferred  was  one  for  the 
board  acting  under  the  curative  statute,  and  they 
were  not  bound  by  the  acts  of  the  former  board 
under  the  void  statute. 

Appeal  from  Superior  Court,  Pacific  Coun- 
ty; A.  E.  Rice,  Judge. 

Application  by  the  state  of  Washington, 
on  the  relation  of  the  Espy  Real  Estate  Com- 
pany, a  corporation,  for  the  punishment  of 
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the  board  of  county  commissioners  of  Pacific 
county  for  contempt,  consisting  of  an  alleged 
failure  to  obey  a  writ  of  mandamus  Issued  to 
the  board  In  proceedings  for  mandamus  by 
relator  against  the  board.  From  a  judgment 
sustaining  a  demurrer  to  the  affidavit  and 
dismissing  the  application,  relator  appeals. 
Affirmed. 

Sol  Smith,  for  appellant.  J.  J.  Brumbach 
and  H.  W.  B.  Hewen,  for  respondent. 

FULLERTON,  J.  This  is  a  continuation 
of  the  controversy  a  statement  of  which  is 
found  in  the  case  of  Espy  Estate  Co.  v.  Pa- 
cific County,  40  Wash.  67,  82  Pac.  129.  After 
the  remittitur  went  down  in  that  case,  the 
trial  court  issued  a  writ  of  mandamus  to  the 
board  of  county  commissioners  of  Pacific 
county  requiring  them  to  create  a  fund,  pur- 
suant to  the  provisions  of  the  statute  of  1895, 
for  the  payment  of  the  indebtedness  incurred 
as  set  forth  in  the  application  for  the  writ. 
The  board  proceeded  as  directed,  and  on  the 
hearing  found  that  the  lots  and  parcels  of 
lands  subject  to  assessment  were  not  bene- 
fited in  an  amount  equal  to  the  sum  now  out- 
standing in  principal  and  interest  incurred 
in  the  construction  of  the  ditch;  but  found 
that  the  utmost  such  lands  were  benefited 
was  an  amount  equal  to  the  principal  of  such 
indebtedness,  and  for  this  sum  they  caused 
an  assessment  to  be  made.  The  appellant 
conceived  this  to  be  in  disobedience  of  the 
mandatory  order,  and  instituted  this  proceed- 
ing to  punish  the  commissioners  for  con- 
tempt. A  demurrer  was  interposed  and  sus- 
tained to  the  affidavit  asking  for  a  writ  to 
show  cause,  and,  on  the  appellant's  electing 
to  stand  thereon,  a  judgment  of  dismissal 
was  entered.  This  appeal  was  taken  there- 
from. 

The  appellant  in  its  affidavit  asking  for  the 
writ  does  not  in  any  wise  impugn  the  motives 
of  the  commissioners.  It  is  not  charged  that 
they  fraudulently  or  corruptly  made  the  find- 
ing that  the  lands  subject  to  assessment  were 
not  benefited  to  an  amount  equal  to  the  out- 
standing obligations,  or  that  the  lands  were, 
in  fact,  benefited  In  a  greater  sum  than  the 
commissioners  levied  thereon.  The  atlidavit 
Is  silent  on  these  questions.  It  must  be  pre- 
sumed, therefore,  that  the  commissioners  per- 
formed their  full  duty,  and  assessed  the 
lands  to  the  full  amount  of  the  benefits  con- 
ferred upon  them  by  the  improvement. 
These  considerations  conclude  the  case 
against  the  appellant.  Both  by  the  statute 
under  which  the  commissioners  acted  and  by 
the  fundamental  law  the  commissioners  were 
without  power  to  assess  against  the  lands  a 
greater  sum  than  the  amount  of  the  benefits 
the  improvement  conferred  upon  them.  This 
was  so  held  by  this  court  in  State  ex  rel. 
Latimer  v.  Henry,  28  Wash.  38,  68  Pac.  368. 
In  that  case  we  said:  "Costs  to  be  assessed 
for  local  improvements  cannot  exceed  the 
benefits  conferred.   Section  a  of  the  act  of  | 


1805  (Laws  1805,  p.  142,  c.  70),  In  effect,  so 
provides.  It  requires  the  county  commis- 
sioners to  ascertain  the  aggregate  cost  of  the 
ditch  and  apportion  the  same  to  each  lot. 
tract  of  land,  etc.,  according  to  benefits  re- 
sulting from  the  improvements,  not  exceed- 
ing the  amount  of  said  benefits.  Under  this 
provision  the  cost  may  be  less  or  equal  to 
the  benefits.  For  all  portions  of  the  cost  ex- 
ceeding the  benefits  no  assessment  can  be 
made  on  the  property  benefited."  See,  also, 
McXamee  v.  Tacoma,  24  Wash.  591.  64  Pac. 
791 ;  Town  of  Elma  v.  Carney,  9  Wash.  466, 
37  Pac.  707;  New  Whatcom  v.  Improvement 
Co.,  9  Wash.  639,  38  Pac.  163;  Village  of  Nor- 
wood v.  Baker,  172  U.  S.  269,  19  Sup.  Ct.  187, 
43  L.  Ed.  443.  Since,  therefore,  they  levied 
to  the  full  extent  of  their  powers,  they  can- 
not be  punished  for  a  failure  to  levy  more. 

The  contention  to  the  effect  that  the  pres- 
ent board  of  county  commissioners  in  mak- 
ing the  assessment  are  bound  by  the  acts  of 
the  former  board  had  under  the  void  statute 
of  1890  (Laws  1889-90,  p.  652,  c.  21)  Is  not 
well  taken.  Inasmuch  as  the  work  perform- 
ed in  pursuance  of  that  statute  benefited  cer- 
tain real  property  affected  by  it,  it  was  prop- 
er for  the  Legislature  to  recognize  the  moral 
obligation  to  pay  the  costs  of  the  improve- 
ment, and  provide  a  method  by  which  that 
moral  obligation  could  be  turned  into  a  legal 
one  and  made  a  lien  on  the  property  benefit- 
ed up  to  the  amount  of  the  benefits.  But  the 
Legislature  was  without  power  to  make,  and 
it  did  not  attempt  to  make,  the  original  as- 
sessment a  lien  on  the  property  without  fur- 
ther proceedings.  As  the  act  of  1890  was 
void  the  proceedings  had  under  it  were  void, 
and  new  notices  to  the  owners  of  the  prop- 
erty and  an  opportunity  to  be  heard  were 
necessary  before  the  costs  of  the  improve- 
ment could  be  made  a  fixed  Hen.  The  ques- 
tion of  the  amount  of  the  benefits  conferred, 
therefore,  was  for  the  present  board  to  de- 
termine, and  they  did  not  exceed  their  pow- 
ers when  they  undertook  to  and  did  deter- 
mine it. 

The  judgment  is  affirmed. 

HADLEY.  C.  J.,  and  CROW,  MOUNT,  and 
RUDKIN,  JJ.,  concur. 


JENNINGS  et  al.  v.  LENTZ. 
(Supreme  Court  of  Oregon.   Jan.  21.  1908.) 

1.  Attachment— Attaching  Creditor— Bona 

Fide  Purchases. 

B.  &  C.  Comp.  S  302,  provides  that  from 
the  date  of  an  attachment  until  it  is  discharged, 
or  the  writ  is  executed,  plaintiff,  as  against 
third  persons,  shall  be  deemed  a  purchaser  in 
good  faith  and  for  a  valuable  consideration,  pro- 
vided the  sheriff's  certificate  required  bv  section 
301  is  filed  as  required  by  section  303.  Held. 
that  an  attaching  creditor,  in  order  to  obtain  the 
rights  of  a  bona  fide  purchaser,  is  bound  to 
prove  that  he  in  fact  acquired  his  lien  in  good 
faith  and  without  notice  of  outstanding  equities. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  5,  Attachment,  §  553.] 
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2.  Words  and  Phrases— "Good  Faith." 

Good  faith  is  an  honest  intention  to  abstain 
from  taking  any  unconscientious  advantage  of 
another,  even  through  the  forms  or  technicali- 
ties* of  law,  together  with  an  absence  of  all  be- 
lief of  facts  which  would  render  the  transaction 
unconscientious.  A  want  of  that  caution  and 
diligence  which  an  honest  man  of  ordinary  pru- 
dence is  accustomed  to  exercise  in  making  pur- 
chases is  in  judgment  of  law  a  want  of  good 
faith,  quoting  Words  and  Phrases,  vol.  4,  p. 
3117.  See,  also,  Words  and  Phrases,  vol.  8,  p. 
7672. 

3.  Vendor  and  Purchaser— Notice. 

Whatever  is  sufficient  to  put  a  subsequent 
purchaser  on  inquiry  must  be  considered  legal 
notice  to  him  of  the  facts  inquiry  would  have 
disclosed  by  the  exercise  of  reasonable  diligence. 

[Ed.  Note. — For  cases  iu  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  §§  477-494.] 

4.  Attachment— Attaching  Creditors— No- 
tice—Records. 

B.  &  C  Comp.  §§  300-303,  5350,  provide 
that  nonexempt  real  estate  shall  be  liable  to 
attachment  by  the  sheriff  making  a  certificate 
and  filing  the  same  with  the  clerk  of  the  county 
in  which  the  property  is  situated,  and  that  from 
the  date  thereof  the  plaintiff^  as  against  third 
persons,  shall  be  a  purchaser  in  good  faith,  and 
that  every  conveyance  of  real  property  within 
the  state  which  snail  not  be  recorded  withiu  five 
days  after  its  execution  shall  be  void  as  against 
a  subsequent  bona  fide  purchaser  whose  convey- 
ance shall  be  first  recorded.  L.  having  sold  cer- 
tain land  to  D.  for  a  consideration,  half  of 
which  was  secured  by  a  mortgage  thereon.  D. 
within  an  hour  conveyed  the  property  to  G., 
who  conveyed  it  to  complainants  grantors.  The 
mortgage  to  L.  was  recorded,  but  the  deed  to 
D.  was  not,  and  defendant,  relying  on  a  state- 
ment by  L.  that  he  had  conveyed  the  land  to 
P.,  attached  it  for  D.'s  debt,  after  which  the 
deeds  to  D.  and  complainants  were  recorded. 
Held,  that  L.'s  statement  that  he  had  conveyed 
the  land  to  D.  was  rebutted  by  the  record  which 
showed  that  the  title  still  remained  in  L..  which 
record  only  gave  notice  of  the  facts  therein  stat- 
ed and  warned  defendant  to  make  further  in- 
quiries as  to  D.'s  title  to  the  premises,  so  that 
he  was  not  a  bona  fide  purchaser  under  his  at- 
tachment, entitled  to  priority  against  complain- 
ants. 

Eakin,  J.,  and  Slater,  C,  dissenting. 

Appeal  from  Circuit  Court,  Baker  County; 
William  Smith,  Judge. 

Suit  by  Martha  J.  Jennings  and  others 
against  William  Lentz.  From  a  decree  for 
complainants,  defendant  appeals.  Affirmed. 

W.  L.  Patterson,  for  appellant.  C.  P.  Mur- 
phy, for  respondents. 

KING,  C.  This  is  a  suit  to  remove  a 
cloud  upon  the  title  to  100  acres  of  land  in 
Baker  county,  and  is  brought  here  on  an  ap- 
peal from  a  decree  of  the  circuit  court  in 
favor  of  plaintiffs.  On  and  prior  to  April  23, 
1902,  the  land  was  owned  and  in  the  actual 
possession  of  Frank  Lentz.  On  the  date 
named,  in  consideration  of  $500,  one  half  of 
which  was  paid  in  cash  and  the  balance  by 
a  note  due  one  year  after  date,  secured  by 
a  mortgage  on  the  property,  he  executed  a 
warranty  deed  to  the  premises  to  Robert 
Duvall,  who,  within  an  hour  after  receipt  of 
the  conveyance,  and  without  entering  into 
possession,  executed  a  like  deed,  therefor  to 
Mary  E.  Gardner,  who  had  furnished  the 
money  for  the  purchase,  and  for  whom,  with- 


out the  grantor's  knowledge,  Duvall  was  act- 
ing as  agent  in  the  purchase  from  Lentz.  On 
the  same  day  that  the  deed  to  Duvall  was 
executed  Lentz  recorded  his  mortgage  in  the 
proper  records  of  that  county,  and  soon  there- 
after removed  from  the  land,  leaving  no  one 
In  possession,  and,  so  far  as  manifested  by 
the  evidence,  no  one  was  in  actual  posses- 
sion of  the  land  when  this  suit  was  filed. 
The  deed  to  Gardner  was  given  subject  to 
the  Lentz  mortgage,  which  with  the  deed 
from  Lentz  to  Duvall  was  left  by  Mrs.  Gard- 
ner with  M.  S.  Hughes,  who  was  to  take 
them  to  the  clerk's  office  for  record;  but  for 
some  unexplained  reason  they  were  not  re- 
corded until  30  days  later.  On  October  3, 
1903,  Mrs.  Gardner,  by  warranty  deed  and  for 
a  valuable  consideration,  transferred  the 
property  to  plaintiffs'  grantors,  who,  by  like 
deed,  conveyed  it  to  plaintiffs.  Shortly  after 
Frank  Lentz  had  deeded  the  property  to  Du- 
vall he  Informed  the  defendant  of  the  trans- 
fer, to  whom  It  appears  Duvall  was  indebted 
in  the  sum  of  $145,  which  indebtedness  was 
incurred  some  time  prior  to  the  transfer  of 
the  property  by  Lentz.  Defendant  then  had 
his  attorneys  examine  the  records  of  the 
county  for  the  purpose  of  ascertaining  if  the 
debtor  still  owned  the  property,  which  re- 
sulted In  their  finding  a  record  of  the  mort- 
gage on  the  property  from  him  to  Frank 
Lentz,  but  the  record  title  to  the  land  in 
the  mortgagee.  Without  further  information 
than  the  statement  by  Frank  Lentz  to  the 
effect  that  on  April  23d  he  had  conveyed  the 
land  to  Duvall,  and  the  record  of  the  mort- 
gage named,  the  defendant,  on  May  7,  1902, 
caused  the  land  to  be  attached  In  an  action 
tiled  against  Duvall  on  the  $145  claim,  in 
which  proceeding  judgment  was  obtained, 
execution  issued  thereon,  and  the  property 
sold  to  satisfy  the  judgment,  which  property 
was  purchased  by  defendant,  he  receiving  a 
sheriff's  deed  therefor,  through  which  he  here 
claims  title. 

There  Is  no  controversy  as  to  the  facts, 
leaving  for  adjudication  the  question  as  to 
which  has  the  better  title  under  the  facts  as 
stated.  Our  statute  provides  that  any  real 
property  of  the  debtor  not  exempt  from  exe- 
cution shall  be  liable  to  attachment,  which 
shall  be  attached  by  the  sheriff  making  a 
certificate  containing  the  title  of  the  cause, 
names  of  the  parties,  and  description  of  the 
realty,  with  a  statement  showing  the  prop- 
erty to  have  been  attached,  and  filing  the 
same  with  the  clerk  of  the  county  in  which 
the  property  is  situated;  that  from  the  date 
thereof  until  discharged,  or  writ  executed, 
the  plaintiff,  as  against  third  persons,  shall 
be  deemed  a  purchaser  In  good  faith  for  a 
valuable  consideration;  that  his  rights  as 
such  shall  attach  Immediately  upon  the  filing 
of  such  certificate;  and  that  every  convey- 
ance of  real  property  within  this  state  which 
shall  not  be  recorded  within  five  days  after 
the  execution  thereof  shall  be  void  as  against 
any  subsequent  purchaser  in  good  faith  for 
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a  valuable  consideration,  whose  conveyance 
thereof  shall  be  first  duly  recorded.  B.  &  C. 
Coinp.  SS  300-303,  5359. 

In  order,  therefore,  to  determine  whether 
defendant's  title  is  superior  to  that  of  plain- 
tiffs, it  is  necessary  to  ascertain  only  wheth- 
er, in  lieu  of  the  course  pursued,  he  would 
have  been  a  purchaser  in  good  faith,  If  with 
the  limited  knowledge  of  the  status  of  Du- 
vall's  title  at  the  time  of  the  levy  defendant 
had  purchased  the  property  from  him  and 
paid  a  valuable  consideration  therefor.  If 
answered  In  the  affirmative,  be  has  the  bet- 
ter title  and  must  prevail;  otherwise  plain- 
tiffs have  the  superior  title,  and  are  entitled 
to  the  relief  demanded.  Under  the  law  as 
it  existed  prior  to  the  adoption  of  the  stat- 
ute mentioned,  to  the  effect  that  after  the 
filing  of  the  attachment  proceedings  the  cred- 
itor shall  be  deemed  a  purchaser  In  good 
faith,  the  creditor,  by  virtue  of  his  attach- 
ment, acquired  a  lien  only  on  the  actual  In- 
terest which  the  debtor  had  In  the  property. 
Riddle  v.  Miller,  19  Or.  468,  23  Pac.  807.  It 
Is  obvious  that  the  statute  on  this  point  was 
intended  to  modify  this  rule,  and  to  give  the 
attaching  creditor,  regardless  of  the  actual 
condition  of  the  debtor's  title,  additional  pro- 
tection by  placing  him  In  the  same  position 
as  a  bona  fide  purchaser  for  value,  in  case 
of  failure  on  the  part  of  the  real  owner  to 
observe  the  requirements  of  the  recording 
acts.  But,  In  construing  these  acts,  it  has 
been  repeatedly  held,  and  has  become  a  set- 
tled rule  In  this  state,  that  an  attaching  cred- 
itor, although  placed  on  an  equality  with  a 
purchaser  by  this  statute,  cannot  Insist  on 
any  greater  protection  than  would  be  grant- 
ed to  such  purchaser;  and,  In  suits  in  equity, 
the  claim  of  a  bona  fide  purchaser  for  value 
is  an  affirmative  defense,  which  must  be 
pleaded,  thereby  placing  the  burden  of  proof 
in  such  cases  upon  the  party  relying  thereon. 
Weber  v.  Rothchild,  15  Or.  385,  15  Pac.  650, 
3  Am.  St  Rep.  162;  Wood  v.  Rayburn,  18  Or. 
3,  22  Pac.  521;  Rhodes  v.  McGarry  et  al.,  19 
Or.  222,  23  Pac.  971;  Marks  et  al.  v.  Miller, 
21  Or.  317,  28  Pac.  14,  14  L.  R.  A.  190; 
Simpklns  v.  Windsor,  21  Or.  382,  28  Pac.  72; 
Dimmick  v.  Rosenfeld,  34  Or.  101,  55  Pac.  100; 
Plegel  v.  Koss,  47  Or.  366,  83  Pac.  847; 
Haines  v.  Connell,  48  Or.  469,  87  Pac.  265; 
88  Pac.  872.  In  discussing  this  feature,  Mr. 
Chief  Justice  Thayer,  in  Rhodes  v.  McGar- 
ry, supra,  observes:  "It  seems  to  me  that, 
notwithstanding  the  language  of  the  Code 
above  set  out  an  attaching  creditor,  in  order 
to  be  deemed  a  purchaser  in  good  faith  of 
the  property  as  against  one  having  an  out- 
standing equity,  must  allege  and  prove  all 
the  facts  necessary  to  establish  that  character 
of  ownership  in  favor  of  a  purchaser  of  such 
property  as  against  such  an  equity.  It  can 
hardly  be  supposed  that  the  Legislature  in- 
tended, by  the  provision  of  the  Code  referred 
to,  to  place  an  attaching  creditor  upon  any 
more  favorable  grounds,  with  reference  to 


bis  rights  in  the  property  attached,  than  those 
occupied  by  a  purchaser  of  the  property;  nor 
to  deem  the  former  a  purchaser  in  good 
faith,  except  under  the  same  circumstances 
In  which  the  latter  would  be  deemed  such  a 
purchaser.  Any  other  view  would  lead  to 
absurd  consequences,  and  occasion  injustice. 
It  would  enable  a  party  to  cut  off  an  out- 
standing equity  by  resorting  to  an  attach- 
ment when  he  would  not  be  able  to  accom- 
plish It  by  a  direct  purchase  of  the  property. 
Such  a  result  was  obviously  not  contemplated 
by  the  adoption  of  the  said  provision  of  the 
Code."  As  the  answer  is  sufficient  to  bring 
the  defendant's  position  within  the  rule  an- 
nounced, it  becomes  necessary  to  determine 
whether  this  plea  is  sufficiently  supported  by 
the  evidence  to  entitle  defendant  to  be  deem- 
ed a  purchaser  in  good  faith.  Words  & 
Phrases  (vol.  4,  p.  3117)  defines  "good  faith" 
as  being  "an  honest  intention  to  abstain  from 
taking  any  unconscientious  advantage  of  an- 
other, even  through  the  forms  or  technicali- 
ties of  law,  together  with  an  absence  of  all 
information  or  belief  of  facts  which  would 
render  the  transaction  unconscientious."  And 
the  rule  is  that  "a  want  of  that  caution  and 
diligence  which  an  honest  man  of  ordinary 
prudence  is  accustomed  to  exercise  In  mak- 
ing purchases  is,  In  judgment  of  law,  a  want 
of  good  faith"  (Id.,  vol.  4,  p.  3117);  and  what- 
ever is  sufficient  to  put  a  subsequent  pur- 
chaser on  inquiry  must  be  considered  legal 
notice  to  him  of  those  rights,  and  when  the 
purchaser  omits  to  observe  that  ordinary  pre- 
caution he  must  be  charged  with  a  knowledge 
of  all  facts  he  might  have  learned  by  the  ex- 
ercise of  reasonable  diligence  in  making  in- 
quiry as  to  matters  to  which  bis  attention 
had  been  directed.  Dembitz,  Land  Titles,  g| 
132,  133;  Bent  v.  Coleman  et  al.,  89  III.  364; 
Citizens'  Nat.  Bank  v.  Dayton.  116  111.  257, 
4  N.  E.  492;  Pr ingle  v.  Phillips,  5  Sandf. 
(N.  Y.  Sup.  Ct)  165. 

The  precise  question,  as  here  presented, 
is  before  this  court  for  the  first  time,  and 
we  are  referred  to  no  case  in  which  the  point 
under  a  similar  state  of  facts  as  here  dis- 
closed has  been  distinctly  passed  upon,  nor 
have  we  found  one,  but  an  application  of 
the  principles  stated  are  decisive  of  the  is- 
sues presented.  The  result  hinges  upon  the 
sufficiency  of  the  inquiry  made  in  reference 
to  the  debtor's  rights  in  the  premises.  In 
this  connection  It  is  urged  that  the  mortgage 
from  the  debtor  to  his  grantor,  being  of 
record,  when  considered  with  the  grantor's 
statement  to  the  creditor  to  the  effect  that 
he  had  conveyed  the  property  to  the  debtor 
on  a  prior  date,  without  further  inquiry, 
constituted  sufficient  evidence  of  the  debtor's 
ownership  therein  to  Justify  the  attachment. 
It  will  be  remembered,  however,  that  the 
record  at  the  same  time  disclosed  the  title 
to  the  property  to  be  in  Frank  Lentz.  When, 
therefore,  it  is  made  to  appear  from  the  rec- 
ord that  the  title  is  in  a  person  other  than 
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the  debtor,  the  record  of  a  mortgage  on  the 
land,  given  by  such  debtor,  Is  not  notice,  or 
satisfactory  evidence,  that  he  Is  the  owner 
of  the  premises  mortgaged.  A  public  rec- 
ord does  not  give  notice  of  any  facts  not 
stated  in  it,  or  of  facts  that  a  person  would 
not  expect  in  the  ordinary  course  of  business 
to  be  found  there.  A  person  in  tbe  ordinary 
course  of  business  affairs  would  not  have 
expected  to  find  a  mortgage  of  record  given 
by  Duvall,  unless  he  also  appeared  by  the 
records  to  be  the  owner  of  the  property  mort- 
gaged. From  this  it  follows  that,  when  the 
record  disclosed  the  title  to  be  in  Lentz,  the 
record  of  a  mortgage  given  to  him  by  Duvall 
did  not  constitute  notice  or  evidence  that  the 
latter  was  the  owner  of  the  mortgaged  prem- 
ises. Webb,  Record  Title,  §S  158,  160;  Securi- 
ty Trust  Co.  v.  Loewenberg,  38  Or.  159,  62 
Pac.  647;  Roberts  v.  Bourne,  23  Me.  165,  39 
Am.  Dec.  614;  Pierce  v.  Odlln,  27  Me.  341;  Lo- 
sey  v.  Simpson  et  al.,  11  N.  J.  Eq.  246;  Bing- 
ham v.  Klrkland  et  al.,  34  N.  J.  Eq.  229;  Calder 
v.  Chapman,  52  Pa.  359, 91  Am.  Dec.  163;  Dos- 
well  v.  Buchanan,  3  Leigh.  365, 23  Am.  Dec.  280. 

The  statement  by  Frank  Lentz  that  he  had 
conveyed  the  land  to  Duvall  was  rebutted  by 
the  record  itself  showing  the  title  still  to 
be  In  the  person  making  the  statement  The 
record  of  the  mortgage  was  not  only  Inade- 
quate for  the  purpose  claimed,  but  even  if 
considered  In  connection  with  defendant's 
Inquiry  from  Duvall's  grantor,  it  cannot  be 
held  sufficient,  In  the  absence  of  further  In- 
vestigation, to  Impart  such  notice  as  "an 
honest  man  of  ordinary  prudence  is  accus- 
tomed to  act  upon,"  when  making  a  pur- 
chase of  real  property;  and  If  not  such  as 
would  be  deemed  sufficient  for  an  actual  pur- 
chaser, It  must  be  conceded  under  the  adju- 
dications of  this  state,  that  It  is  Insufficient 
to  protect  the  defendant  as  an  attaching 
creditor.  As  stated  in  Bent  v.  Coleman,  89 
111.  364,  368:  "A  person  about  to  purchase 
this  tract  of  land  would  naturally  Inquire 
into  the  title  of  the  vendor.  He  would  as- 
certain his  source  of  title.  This  is  the  ordi- 
nary, and  usually  the  first,  inquiry."  It 
appears  that  Duvall  was  known  to  be  In  the 
vicinity  of  the  land  when  the  attachment 
was  made,  and  had  defendant  Intended  to 
purchase  the  land  outright,  It  would  have 
been  his  duty  to  ascertain,  and  he  would 
probably  have  endeavored  to  learn,  whether 
he  had  any  title  to  convey.  Had  this  been 
done,  it  Is  presumed  he  would  have  been 
told  the  truth,  resulting  In  no  purchase  hav- 
ing been  made;  and,  If  made,  defendant, 
under  such  circumstances,  would  have  taken 
nothing  under  his  deed  as  against  Duvall's 
successors  in  interest  He  could  not,  under 
such  circumstances,  have  been  a  purchaser 
in  good  faith;  and,  as  stated,  be  can  be  in 
no  better  position  as  an  attaching  creditor. 
When  defendant  was  Informed  of  the  sale 
to  Duvall,  and  that  he  became  the  owner, 
it  had  reference  only  to  his  ownership  on 
April  23d,  which  was  prior  to  the  attach- 


ment and  It  did  not  necessarily  follow  that 
the  title  was  In  him  at  the  time  of  the  levy; 
nor  does  it  appear  that  defendant  was  In 
any  manner  Informed  that  his  debtor  either 
was,  or  claimed  to  be,  the  owner  at  that 
time,  and,  finding  the  record  evidence  of  ti- 
tle In  the  debtor's  supposed  grantor,  this 
was  sufficient  to  put  him  on  inquiry,  and 
made  it  Imperative  that  he  should  make  fur- 
ther investigation  before  acting,  or  else  as- 
sume the  risk  of  Duvall  having  no  title.  "It 
was  not  Incumbent  on  him  to  exhaust  ev- 
ery possible  source  of  Information."  (Johnson 
v.  Erlandson,  14  N.  D.  518,  105  N.  W.  722), 
but  it  was  his  duty  to  use  at  least  reason- 
able diligence  In  that  respect,  or,  In  the 
event  of  bis  failure  to  do  so,  to  abide  the 
consequences.  When  be  examined  the  rec- 
ords, and,  In  place  of  finding  the  title  in  the 
debtor,  found  it  in  a  third  party,  he  was  in 
a  far  different  position  than  that  of  a  person 
attaching  property  on  a  claim  against  one, 
who,  under  the  records,  holds  the  apparent 
title;  for  Duvall,  when  the  levy  was  made, 
had  neither  tbe  apparent  nor  the  actual  title. 
In  the  case  of  Davis  v.  Lutkiewlez,  72  Iowa, 
254,  33  N.  W.  670,  to  which  our  attention  is 
directed,  the  grantor  had  the  deed  in  his 
possession,  which  the  court  held  was  bet- 
ter evidence  of  title  than  a  record  thereof, 
as  the  record  would  have  Imparted  no  no- 
tice not  disclosed  by  the  original  deed,  and 
when  the  person  holding  and  exhibiting  such 
instrument  represented  himself  to  be  the 
owner  of  the  property,  the  purchaser  had 
such  evidence  of  title  as  to  justify  him  In 
acting  accordingly.  In  this  respect  the  case 
mentioned  Is  very  different  from  the  one  un- 
der consideration,  In  which  the  debtor  had 
neither  the  actual  title,  nor  any  evidence 
thereof;  nor  does  it  appear  that  he  claimed 
to  be  the  owner  of  the  land,  nor  that  after 
discovering  the  status  of  the  title  of  rec- 
ord, any  effort  was  made  to  ascertain  from 
any  one  likely  to  be  in  possession  of  the  de- 
sired information  whether  at  the  time  of 
the  levy  the  debtor  either  was,  In  fact  or 
claimed  to  be,  such  owner. 

After  a  careful  consideration  of  the  facts 
disclosed  by  the  record,  and  of  what  we 
deem  the  principles  of  law  applicable  there- 
to, as  announced  and  recognized  by  previous 
decisions  of  this  court,  we  are  impelled  to 
hold  that  plaintiffs  have  the  better  title,  on 
the  ground  that,  when  the  records  of  the 
clerk's  office  of  the  county  in  which  the  land 
may  be  situated  fail  to  show  any  title  in 
the  debtor,  but  disclose  It  to  be  in  another, 
and  the  title  In  fact  is  not  in  such  debtor, 
and  the  extrinsic  evidence  at  band  Is  In- 
sufficient to  warrant  tbe  creditor  In  acting 
on  the  theory  of  the  debtor  being  the  owner 
thereof,  such  attaching  creditor  must  abide 
tbe  risk  incurred  by  his  levy,  and  take  only 
"what  accident  throws  into  his  net  as  he 
finds  It  and  he  cannot  claim  the  benefit  of 
a  fiction  to  get  more  than  his  debtor  really 
owned."    Cowley  v.  McLaughlin,  141  Mass. 
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181,  182,  4  N.  E.  821.  See,  also,  Hnynes  v. 
Jones,  5  Mete.  (Mass.)  292;  Hamilton-Brown 
Shoe  Co.  v.  Lewis,  7  Tex.  Civ.  App.  500,  28 
S.  W.  101. 

The  decree  of  the  court  below  should  ac- 
cordingly be  affirmed. 

EAKIN,  J.  (dissenting).  I  am  unable  to  con- 
cur in  the  foregoing  opinion.  The  real  point 
upon  which  the  decision  turns  is  that  the  pur- 
chaser from  a  grantee  whose  deed  is  not  re- 
corded Is,  by  reason  of  that  fact  alone,  put  up- 
on inquiry,  and  consequently  charged  with  no- 
tice of  the  prior  unrecorded  conveyance  from 
such  grantee ;  and  I  refer  to  the  rights  of  the 
attaching  creditor  as  those  of  a  bona  fide  pur- 
chaser for  value  without  notice,  as  that  is 
what  the  statute  says  he  shall  be  deemed. 
It  is  conceded  that  if  the  grantee's  deed  is 
on  record,  a  purchaser  from  him  Is  not  put 
upon  Inquiry  or  notice  of  a  prior  unrecord- 
ed deed.  He  takes  a  good  title,  If  in  fact 
Ignorant  of  It  There  are  many  cast's  where 
there  can  be  no  record  of  one's  title,  such 
as  title  by  descent  or  by  adverse  possession, 
but  that  fact  cannot  prejudice  one's  right  to 
purchase  or  attach.  I  dare  say  that  It  is 
an  everyday  occurrence  that  purchases  are 
made  from  grantees  who  have  not  yet  had 
their  deeds  recorded.  In  such  a  case  the  pur- 
chaser is  bound  to  search  the  record  for  a 
conveyance  from  the  apparent  owner,  as  dis- 
closed by  the  record,  as  well  as  from  his  own 
vendor,  but  the  fact  that  his  vendor's  deed  is 
not  recorded  cannot  put  him  upon  any  other 
Inquiry,  or  charge  him  with  notice  of  any 
other  facts.  B.  &  C.  Comp.  §  5350,  provides 
that:  "Every  conveyance  of  real  property 
within  this  state  hereafter  made,  which  shall 
not  be  recorded  as  provided  in  this  title, 
within  five  days  thereafter,  shall  be  void 
against  any  subsequent  purchaser  in  good 
faith  and  for  a  valuable  consideration  of 
the  same  real  property,  or  any  portion  there- 
of, whose  conveyance  shall  be  first  duly  re- 
corded." From  this  it  seems  clear  that  the 
recording  statute  has  no  reference  to  the  title 
acquired  by  the  purchaser  from  one  whose 
deed  is  not  recorded,  but  affects  the  title 
only  of  hrni  who  fails  to  record  his  deed  un- 
til a  prior  deed  from  his  grantor,  of  which  he 
had  no  notice,  is  recorded.  The  statute  con- 
tains no  suggestion  or  imputation  that  one 
can  purchase  only  from  him  who  appears, 
from  the  record,  to  be  the  owner,  or  if  he 
does  so,  it  is  at  his  peril.  The  effect  of  the 
opinion  hi  the  case  is  that,  if  one  purchases 
from  a  person  who  is  not  disclosed  by  the 
record  to  be  the  owner,  he  gets  only  such 
title  as  his  grantor  actually  has  at  the  time 
of  the  purchase,  regardless  of  the  provisions 
of  the  recording  statute.  This  is  the  holding 
in  Flynt  v.  Arnold,  2  Mete.  (Mass.)  619.  The 
effect  of  our  statute  (B.  &  C.  Comp.  §§  302, 
5359)  Is  that  the  attachment  can  reach  the 
actual  interest  had  In  the  property  by  the 
debtor  at  the  time  of  the  attachment,  and 
as  to  this  remedy  the  registration  laws  have 


no  application  whatever,  and  the  attachment 
can  reach  only  such  interest,  except  that  In 
case  of  a  prior  conveyance  by  the  debtor  such 
conveyance  will  be  deemed  void  if  It  is  unre- 
corded and  the  creditor  is  without  notice  of 
its  existence,  and  in  that  case  the  attachment 
will  be  effectual  as  though  said  deed  had 
not  been  made,  and  the  recording  statute, 
by  Its  terms  or  intendment,  applies  only  to 
such  unrecorded  instrument.  In  the  case  of 
Davis  v.  Lutklewiez,  72  Iowa,  254,  33  N.  W. 
670,  It  is  said:  "An  unrecorded  deed  is  valid 
as  to  the  whole  world,  except  a  subsequent 
purchaser  for  a  valuable  consideration  with- 
out notice.  Surely  the  deed  Itself  Is  better 
evidence  of  title  In  the  grantee  than  the  rec- 
ord of  the  deed.  This  deed  the  mortgagor 
had  and  held  when  Davis  &  Sons  took  their 
mortgage.  A  record  of  it  would  have  im- 
parted no  notice  not  Imparted  by  the  orig- 
inal instrument."  The  court,  further  speak- 
ing of  the  case  of  Flynt  v.  Arnold,  supra, 
which  holds  that  "one  who  purchases  land 
from  a  person  holding  an  unrecorded  deed 
purchases  at  his  peril,"  says:  "But  tnls  prop- 
osition cannot  be  sustained,  because,  under 
our  registry  laws,  the  holder  of  an  unre- 
corded deed  has  a  complete  title  except  as 
against  a  subsequent  good-faith  purchaser 
without  notice."  Johnson  v.  Erlaudson,  14 
N.  D.  518,  105  X.  W.  722,  was  a  case  where 
Hogenson,  the  original  owner,  conveyed  to 
Eriandson,  which  conveyance  was  never  re- 
corded. Erlandson  executed  a  deed  to  Baker, 
but  it  was  never  delivered,  and  was  fraudu- 
lently put  on  record  by  Baker,  and  plaintiff 
claims  through  Baker.  The  question  was 
whether  the  fact  that  the  deed  to  Erlandson 
was  unrecorded  put  plaintiff  on  Inquiry  or 
charged  her  with  notice  of  Erlandson's  rights. 
The  court  say,  in  substance,  it  is  urged  that 
the  failure  to  record  the  deed  from  Hogenson 
to  Erlandson  was  sufficient  to  put  plaintiff 
upon  inquiry  and  charge  her  with  notice  of 
the  facts  which  inquiry  of  Erlandson  would 
have  disclosed.  The  court  further  say:  "We 
cannot  agree  with  this  argument.  The  fact 
that  the  record  failed  to  show  that  Hogenson 
had  ever  parted  with  his  title  was  construc- 
tive notice  of  Hogenson's  rights  and  nothing 
more.  The  only  subject  of  inquiry  suggested 
by  that  fact  was  the  question  as  to  whether 
or  not  Erlandson  had  unconditionally  acquir- 
ed Ilotjeusou's  title.  It  Is  admitted  that  such 
is  the  fact."  The  Massachusetts  caws  hold 
that  the  attaching  creditor  is  not  protected 
In  his  levy  unless  the  attachment  debtor  had 
at  the  time  of  the  levy  a  record  title,  on  the 
theory  that  that  is  his  means  of  information 
(Cowley  v.  McLaughlin,  141  Mass.  181,  4 
X.  E.  821;  Haynes  v.  Jones,  5  Mete.  [Mass.l 
292);  but  in  the  former  case  the  court  sug- 
gest that  if  he  knew  at  the  time  of  the  at- 
tachment that  the  title  had  passed  to  the  at- 
taching debtor  it  might  be  sufficient.  In  Da- 
vis v.  Lutklewiez,  supra,  it  may  be  inferred 
that  the  mortgagees  had  knowledge  of  the 
.conveyance  to  their  mortgagor,  and  in  John- 
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son  y.  Erlaudson,  supra,  the  plaintiff,  In  tak- 
ing ber  title  under  an  unrecorded  deed,  had 
the  same  character  of  Information  of  its  ex- 
ecution as  the  attaching  creditor  had  in  this 
case,  viz.,  the  statement  of  the  grantor  in  the 
unrecorded  deed.  In  this  case  the  attaching 
creditor  had  Information  from  Lenta,  Du- 
vall's  grantor,  that  a  conveyance  had  been 
made  to  Duvall;  and  I  am  convinced  that 
In  such  a  case  a  purchaser  for  value  without 
notice  is  not,  by  reason  of  the  absence  of  the 
vendor's  title  from  the  record,  put  upon  In- 
quiry or  charged  with  notice  that  the  gran- 
tee In  the  unrecorded  deed  had  previously 
conveyed  the  property. 

SLATER,  C,  concurs  in  this  dissent 


MILLER  v.  ACHURCH  et  al. 
(Supreme  Court  of  Oregon.    Jan.  21,  1908.) 

1.  Execution— Sale  —  Setting  Aside  —  Ac- 
quiescence. 

Parties  acquiescing  in  the  action  of  the 
court  in  setting  aside  an  execution  sale  and  or- 
dering a  resale  are  bound  thereby. 

2.  Same— Persons  Who  Mat  Question  Va- 
lidity of  Sale. 

At  common  law  the  confirmation  of  a  sale 
on  execution  might  be  objected  to  and  the  same 
set  aside  by  plaintiff,  defendant,  or  the  pur- 
chaser. 

3.  Same. 

B.  &  C.  Comp.  §  242.  subd.  1,  providing 
that  plaintiff  in  execution  shall  be  entitled  to 
an  order  confirming  a  sale  thereunder,  unless 
the  judgment  debtor  or  his  representatives  shall 
file  objections,  does  not  deprive  any  other  inter- 
ested person  than  the  debtor  of  the  right  to 
object  who  by  common  law  possessed  that  right ; 
and  hence  plaintiff  may  object. 

4.  Same — Resale — Statutory  Provisions. 

The  mere  fact  that  plaintiff  in  execution 
refused  to  receipt  to  the  sheriff  for  the  amount 
of  his  bid,  or  to  credit  his  judgment,  would  not 
of  itself  lie  evidence  of  an  abandonment  or 
withdrawal  of  his  bid,  so  that  there  would  be 
in  law  no  sale  to  him  within  B.  &  C.  Comp.  § 
242,  subd.  4,  providing  that  on  a  resale  the  pur- 
chaser's bid  at  the  former  sale  shall  be  deemed 
renewed  and  to  continue  In  force,  and  no  bid 
shall  be  taken  except  for  a  greater  amount. 

5.  Same— Right  to  Withdraw  Bid. 

Property  having  been  struck  off  to  plaintiff 
in  execution,  he  had  no  right  to  withdraw  his 
bid,  and  could  be  excused  only  by  an  order  of 
the  court,  and,  if  the  sale  was  considered  by  the 
court  regular,  it  had  the  power  to  enforce  the 
same,  and  cancel  the  judgment  pro  tanto,  not- 
withstanding plaintiffs  refusal  to  receipt  to  the 
sheriff. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  21,  Execution,  §  052.] 

0.  Same. 

Under  B.  &  C.  Comp.  8  242,  subd.  4,  pro- 
viding that  on  a  resale  on  execution  the  pur- 
chaser's bid  at  the  former  sale  shall  be  deemed 
renewed,  and  no  bid  shall  be  taken  except  for 
a  greater  amount,  and  subdivision  3,  providing 
for  a  repayment  to  the  former  purchaser  if 
the  property  sell  for  a  greater  amount  to  an- 
other, where  the  court  in  ordering  a  resale  did 
not  include  therein  any  release  of  plaintiff  in 
execution  from  his  bid.  he  continued  to  be 
bound  by  it,  and  the  sheriff  was  bound  to  con- 
sider it  as  renewed. 

Appeal  from  Circuit  Court,  Wallowa  Coun- 
ty; William  Smith,  Judge. 


S.  E.  Miller  obtained  a  judgment  against 
H.  Achurch  and  James  L.  Hammack,  part- 
ners, and  a  decree  of  foreclosure.  The  First 
Bank  of  Joseph  also  obtained  a  judgment  in 
the  same  suit  against  Hammack  and  wife, 
which  was  adjudged  to  be  a  second  lien  on 
the  property.  The  First  Bank  of  Joseph 
moved  for  confirmation  of  a  resale  under  ex- 
ecution, to  which  motion  Miller  filed  objec- 
tions, and  moved  to  set  aside  the  resale,  and, 
from  an  order  overruling  his  objections  and 
denying  bis  motion  and  confirming  the  sale, 
Miller  appeals.    Reversed  and  remanded. 

On  July  23,  1900,  plaintiff  obtained  a  judg- 
ment against  Achurch  &  Hammack  for  the 
aggregate  sum  of  $2,933.40,  besides  costs 
and  disbursements,  and  a  decree  for  the 
foreclosure  of  a  mortgage  lien  upon  some 
town  lots  to  pay  the  judgment.  Defendant 
First  Bank  of  Joseph  also  obtained  judg- 
ment In  the  same  suit  against  Hammack  and 
wife  for  the  aggregate  amount  of  $265, 
which  was  adjudged  to  be  a  second  lien  and 
to  be  paid  out  of  the  proceeds  of  the  sale  of 
the  property,  which  was  ordered  to  be  made. 
Execution  issued,  and  on  September  25,  1908, 
a  sale  took  place  at  which  the  plaintiff  bid 
$2,500  for  the  property,  and  the  same  was 
struck  off  to  him.  A  return  to  that  effect 
was  made  and  filed  October  6,  1906,  from 
which  It  appears,  after  reciting  the  fact  of 
the  sale,  that  "Miller  after  bidding  said 
above  named  sum  refused  to  pay  over  the 
money  so  bidden  for  said  real  property  and 
refused  to  credit  the  above  named  sum  so 
bidden  on  the  judgment  and  execution  here- 
in, and  has  since  continued  to  refuse  and 
neglect  to  pay  over  said  Bum  or  credit  said 
Judgment  therewith."  Afterwards,  on  the 
27th  of  October,  the  sale  was  set  aside  on 
plaintiff's  motion,  a  new  execution  ordered 
issued,  and  the  property  resold,  and  the  costs 
thereof  charged  to  plaintiff.  At  the  second 
sale,  plaintiff  not  appearing,  the  property 
was  struck  off  to  George  Mack  for  the  sum 
of  $1,500,  and  a  return  to  that  effect  was 
made  and  filed  December  12,  1906.  Defend- 
ant, First  Bank  of  Joseph,  moved  for  con- 
firmation of  the  sale,  but  on  May  14,  1907, 
plaintiff  filed  his  objections  to  confirmation 
of  the  sale,  and  moved  that  It  be  Bet  aside, 
on  the  ground  that  the  property  had  been 
sold  for  $1,000  less  than  his  bid  at  the  for- 
mer sale,  contrary  to  the  provisions  of  sec- 
tion 242,  subd.  4,  B.  &  C.  Comp.  An  order 
was  made  overruling  the  objections  and 
denying  plaintiff's  motion,  and  confirming 
the  sale,  from  which  he  appeals. 

C.  E.  Cochran,  for  appellant.  C.  H.  Finn, 
for  respondents. 

SLATER,  C.  (after  stating  the  facts  as 
above).  The  reason  which  moved  the  court 
to  set  aside  the  first  sale  does  not  appear 
in  the  record,  nor  is  it  material  that  it 
should,  for  the  action  of  the  court  in  setting 
aside  the  sale  was  not  questioned  by  any- 
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person  Interested,  and  It  became  legally  bind- 
ing on  all  parties  who  acquiesced.  If  plain- 
tiff has  a  right  to  be  heard  on  bis  motion 
at  all,  It  seems  to  us  that  this  second  sale 
most  be  set  aside  as  a  result  of  the  positive 
declaration  of  the  statute  that  "upon  a  re- 
sale, the  bid  of  the  purchaser  at  the  former 
sale  shall  be  deemed  to  be  renewed  and  con- 
tinue in  force,  and  no  bid  shall  be  taken  ex- 
cept for  a  greater  amount"  Section  242, 
subd.  4,  B.  A  a  Comp.  The  question  pre- 
sented by  the  record  la  not  inadequacy  of 
price  alone,  but  the  legal  effect  of  the  act  of 
the  sheriff  In  refusing  to  recognise  plaintiff's 
former  bid  as  renewed  and  continuing  in 
force,  and  accepting  another  bid  of  a  smaller 
amount  If  one  la  the  highest  bidder,  and 
the  officer  fraudulently  refuses  to  recognise 
his  bid  and  reports  the  property  sold  on  a 
different  bid,  he  is  entitled  to  have  the  sale 
vacated.  Freeman  on  Ex.  p.  1787.  It  Is 
argued  by  defendants'  counsel  that  plaintiff 
cannot  be  heard  to  object  to  the  confirmation 
of  the  sale  for  two  reasons,  namely:  (1) 
That  by  the  terms  of  section  242,  subd.  1, 
B.4C.  Comp.,  no  one  but  the  judgment  debt- 
or, or,  in  case  of  his  death,  his  representa- 
tive, may  object  to  the  confirmation;  and 
<2)  that  there  was  In  law  no  sale  to  plaintiff 
under  the  first  execution,  but  that  by  re- 
fusing either  to  receipt  to  the  sheriff  for 
the  amount  of  his  bid  or  credit  his  judgment 
plaintiff  abandoned  his  bid  and  thereby  with- 
drew it 

The  first  of  these  questions  involves  the 
proper  construction  of  the  statute.  Where 
the  procedure  to  secure  the  confirmation  of 
a  sale  on  execution  has  not  been  regulated 
by  statute,  it  has  been  uniformly  held  that 
plaintiff,  defendant  or  the  purchaser  Is  en- 
titled to  prosecute  a  motion  or  action  to 
set  aside  a  sale,  because  each  of  them  may 
be  aggrieved  thereby,  unless  from  some  cause 
he  has  ceased  to  be  prejudiced  or  affected 
by  it  or  by  his  own  misconduct  he  has 
brought  about  the  wrong  of  which  he  com- 
plains. Thus  a  purchaser  may  move  to  va- 
cate a  sale  because  the  proceedings  are  not 
sufficient  to  give  him  title,  or  for  any  other 
reason  rendering  It  unconscionable  to  en- 
force his  bid,  and  the  plaintiff  may  likewise 
do  the  same  because  some  irregularity,  mis- 
conduct mistake,  or  misapprehension  has 
resulted  In  a  sale  for  an  Inadequate  price, 
leaving  his  judgment  wholly  or  partially  un- 
satisfied. 2  Freeman  on  Ex.  I  806;  Beck- 
with  v.  Mining  Go.,  87  N.  0.  166.  And  in 
Flint  v.  Phipps,  20  Or.  840,  25  Pac  726,  23 
Am.  St  Rep.  124,  Mr.  Chief  Justice  Strahan 
delivering  the  opinion,  this  court  announced 
the  general  rule  that  "courts  always  exer- 
cise full  control  over  their  process,  so  that 
suitors  shall  not  be  prejudiced  either  In  the 
form  of  the  writ  or  the  manner  of  Its  ex- 
ecution"—citing  McKee  v.  Logan,  82  Mo. 
624.  Has  the  statute  In  question  then  taken 
from  plaintiff  the  right  which  be  would 
otnerwlee  possess,  to  object  to  the  confirma- 


tion of  a  sale,  and  has  the  salutary  power, 
which  courts  have  been  accustomed  to  exer- 
cise over  their  process  so  that  suitors  shall 
not  be  prejudiced  either  by  the  form  of  the 
writ  or  by  the  manner  of  its  execution  been 
so  limited  by  this  statute  that  it  cannot  be 
exercised  except  upon  objections  by  the  judg- 
ment debtor  or  in  case  of  his  death  by  his 
legal  representative?  The  statute  referred 
to  is  as  follows:  "Whenever  real  property 
Is  sold  on  execution  the  provisions  of  this 
section  shall  apply  to  the  subsequent  proceed- 
ings: (1)  The  plaintiff  in  the  writ  of  execu- 
tion shall  be  entitled,  on  motion  therefor, 
to  have  an  order  confirming  the  sale,  at  the 
term  next  following  the  return  of  the  execu- 
tion, or  If  it  be  returned  In  term  time,  then 
at  such  term,  unless  the  judgment  debtor 
or  In  case  of  his  death,  his  representative, 
shall  file  with  the  clerk  ten  days  before  such 
term,  or  If  the  writ  be  returned  In  term  time 
then  five  days  after  the  return  thereof,  his 
objections  thereto."  The  purpose  of  this 
statute,  as  we  read  it  la  not  to  prescribe 
bow  and  under  what  circumstances  a  sale 
may  be  confirmed,  excluding  all  others,  but 
the  plain  Intendment  of  it  Is  to  fix  a  time 
before  which  confirmation  may  not  be  taken 
by  the  plaintiff,  and  to  preserve  to  the  judg- 
ment debtor  or  to  his  legal  representative  a 
reasonable  time  In  which  he  may  object  and. 
in  case  he  does  not  object  within  the  time 
therein  specified,  he  shall  be  deemed  fore- 
closed of  that  right  The  statute  expressly 
recognizes  the  right  of  plaintiff  to  move  for 
confirmation  and  of  the  judgment  debtor 
to  object  but  there  is  no  language  therein 
which  by  reasonable  Intendment  can  be  con- 
strued to  deprive  any  other  Interested  per- 
son than  the  plaintiff  of  the  right  to  move 
for  confirmation,  who  by  common  law  pos- 
sessed that  right,  nor  to  deprive  any  other 
Interested  person  than  the  judgment  debtor 
of  the  right  to  object  at  any  time  before  con- 
firmation. Upon  this  view  of  the  law  plain- 
tiff bad  the  right  to  present  his  objections 
and  have  the  facta  determined. 

The  second  point  urged  by  defendants  is 
also  insufficient  we  think,  to  deprive  plain- 
tiff of  the  relief  he  seeks.  The  mere  fact 
that  he  refused  to  receipt  to  the  sheriff  for 
the  amount  of  his  bid  or  to  credit  his  Judg- 
ment would  not  of  Itself  be  evidence  of  an 
abandonment  or  a  withdrawal  of  his  bid. 
That  would  be  determined  by  the  reason  for 
his  refusal.  If  the  proceedings  had  been  so 
Irregular  as  not  to  give  him  a  title,  or  if 
by  an  excusable  mistake  he  had  Inadvertent- 
ly bid  a  sum  less  than  the  amount  of  his 
execution  (Ontario  Bank  v.  Lansing,  2  Wend. 
[N.  Y.]  260),  he  then  had  sufficient  reason 
to  cause  the  sale  to  be  set  aside,  and,  having 
knowledge  of  such  facts,  he  could  not  receipt 
or  credit  his  judgment  without  waiving  the 
right  to  object  to  confirmation.  Moreover, 
the  property  having  been  struck  off  to  him, 
he  had  no  right  to  withdraw  his  bid,  and 
could  be  excused  only  by  an  order  of  the 
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court  2  Freeman  on  Ex.  f  800.  If  the  sale 
had  been  considered  by  the  court  fair  and 
regular,  It  had  the  power  to  enforce  the  sale 
and  cancel  the  judgment  pro  tanto,  notwith- 
standing plaintiff's  refusal  to  receipt.  These 
matters  were  heard  and  passed  upon  by  the 
court,  and  it  ordered  a  resale.  The  parties 
acquiesced,  and  Its  decision  cannot  now  be 
questioned  by  this  court.  At  common  law 
an  order  for  a  resale  released  the  purchaser 
from  his  bid  and  entitled  him  to  a  return 
of  his  deposit  (Freeman  on  Ex.  f  804),  but 
section  242,  subd.  4,  B.  &  C.  Comp.,  provides 
that,  "Upon  a  resale,  the  bid  of  the  pur- 
chaser at  the  former  sale  shall  be  deemed 
to  be  renewed  and  continue  In  force  and  no 
bid  shall  be  taken  except  for  a  greater 
amount,"  and  subdivision  3  of  the  same  sec- 
tion provides  for  a  repayment  to  the  former 
purchaser  the  amount  of  his  bid  If  the  prop- 
erty sell  for  a  greater  amount  to  any  other 
person.  The  court  In  ordering  a  resale  did 
not  Include  therein  any  release  of  the  plain- 
tiff from  his  bid,  and  he  continued,  there- 
fore, to  be  bound  by  It  Hence  the  sheriff 
could  not  Ignore  it  but  he  was  bound  to  con- 
sider it  as  renewed. 

From  these  considerations,  the  order  of 
the  court  appealed  from  should  be  reversed, 
and  the  cause  remanded,  with  directions  to 
set  aside  the  sale  and  order  a  resale. 


(61  Or.  107) 

OREGON  ELECTRIC  RY.  CO.  v.  TERWIL- 
LIGER  LAND  CO.  et  aU* 

(Supreme  Court  of  Oregon.    Jan.  21,  1908.) 

Eminent  Domain  —  Payment  of  Awabd  — 
Waives  of  Appeal. 

B.  &  C.  Comp.  S  5102,  provides  that  on 
payment  into  court  of  the  damages  assessed  in 
condemnation  proceedings  the  court  shall  give 
judgment  appropriating  the  lands  in  question. 
Section  5103  authorizes  either  party  to  appeal, 
but  that  the  appeal  shall  not  stay  the  proceed- 
ings so  as  to  prevent  the  corporation  from  tak- 
ing possession  of  the  lands.  Section  5105  de- 
clares that  if  the  judgment  is  reversed  and  a 
new  trial  had,  and  at  the  second  trial  the  jury 
assesses  more  damages  than  before,  judgment 
shall  be  given  in  favor  of  defendant  for  the  ex- 
cess, and  section  5106  provides  that,  if  defend- 
ant accept  the  damages  paid  to  the  clerk,  he 
waives  his  right  of  appeal,  and,  if  he  does  not, 
such  sum  shall  remain  to  abide  the  event  of  the 
appeal,  and  shall  be  invested  for  the  benefit  of 
whom  it  may  concern,  field,  that  where  after 
udgment  plaintiff  paid  the  damages  awarded 
nto  court,  and  took  possession  of  the  land,  its 
right  to  appeal  from  the  judgment  on  the  award 
and  from  the  court's  order  directing  the  pay- 
ment of  such  deposit  to  the  owner  of  the  land 
was  waived. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  §  605.] 

Appeal  from  Circuit  Court,  Multnomah 
County;  A.  L.  Frazer,  Judge. 

Proceeding  by  the  Oregon  Electric  Rail- 
way Company  against  the  Terwilliger  Land 
Company  and  others  to  condemn  land  for  a 
railroad  right  of  way.  A  judgment  was  ren- 
dered on  a  verdict  assessing  defendant's 
damages,  from  which  plaintiff  appealed  af t- 

•For  opinion  on  motion  to  ntu  coats,  sot  M  Pae.  980. 


er  paying  the  amount  specified  into  court, 
and  also  appealed  from  an  order  on  defend- 
ant's motion  directing  the  clerk  forthwith 
to  pay  the  money  so  deposited  to  the  South 
Portland  Improvement  Company,  the  then 
owner  of  the  land.  On  motion  to  dismiss 
both  appeals.  Granted. 

Wirt  Minor,  for  appellant  A.  EL  Clark, 
for  respondents. 

MOORE,  J.  This  Is  a  motion  to  dismiss 
two  appeals.  A  statutory  proceeding,  analo- 
gous to  an  action  at  law,  was  commenced  by 
the  Oregon  Electric  Company,  a  corporation, 
against  the  Terwilliger  Land  Company,  a 
corporation,  to  condemn  a  strip  of  land  60 
feet  In  width  over  and  across  certain  lots  in 
the  city  of  Portland.  A  supplemental  com- 
plaint was  filed  In  which  it  was  stated  that 
after  the  proceedings  were  Instituted,  the 
defendant  conveyed  the  land  described  in 
the  complaint  to  the  South  Portland  Im- 
provement Company,  a  corporation,  which 
latter  artificial  being  was,  by  order  of  court, 
made  a  party  defendant.  The  answers  ad- 
mitted most  of  the  allegations  of  the  com- 
plaint, but  averred,  inter  alia,  that  the  true 
value  of  the  land  and  the  damage  which 
would  result  from  the  taking  thereof  was 
$65,000.  The  replies  put  in  Issue  the  allega- 
tions of  new  matter  In  the  answers,  and  the 
cause  having  been  tried,  a  verdict  was  re- 
turned June  15,  1907,  to  the  effect  that  the 
plaintiff  was  entitled  to  appropriate  the  land 
specified  upon  the  payment  to  the  South 
Portland  Improvement  Company  of  $27,745, 
which  sum  was  found  by  the  jury  to  be  the 
measure  of  the  damages  sustained.  Five 
days  thereafter  the  money  so  awarded  was 
paid  into  court,  upon  the  deposit  of  which 
a  Judgment  was  rendered  on  the  verdict  and 
the  plaintiff  Immediately  appealed.  The 
court  on  July  24,  1907,  on  the  defendants* 
motion,  ordered  the  clerk  forthwith  to  pay 
to  the  party  adjudged  to  be  entitled  thereto 
the  money  so  deposited,  from  which  deter- 
mination the  plaintiff  took  another  appeal. 

It  appears  from  the  undisputed  affidavits 
filed  in  this  court  on  the  part  of  the  defend- 
ants that,  after  the  Judgment  of  condemna- 
tion was  given,  the  plaintiff  took  and  re- 
tained possession  of  the  land,  and  built 
thereon  a  railroad  which  it  is  using  for  its 
own  purposes,  and  that,  pursuant  to  the 
order  of  the  court,  the  South  Portland  Im- 
provement Company  received  from  the  clerk 
the  money  so  deposited.  The  defendants* 
counsel,  in  support  of  the  motion  interposed, 
invoke  a  clause  of  the  organic  law  of  this 
state  which  declares:  "Private  property 
shall  not  be  taken  for  public  use,  nor  the 
particular  services  of  any  man  be  demand- 
ed, without  Just  compensation;  nor  except 
in  case  of  the  state,  without  such  compen- 
sation first  assessed  and  tendered"  (Const. 
Or.  art.  1,  |  18);  and  insist  that  when  the 
plaintiff  left  with  the  clerk  the  sum  of  mon- 
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ey  assessed  as  damages,  the  deposit  was  a 
voluntary  payment  of  the  award,  whereby 
the  South  Portland  Improvement  Company 
became  immediately  entitled  thereto,  and 
that  the  plaintiff,  having  taken  possession 
of  the  land  and  built  its  railroad  thereon, 
thereby  accepted  all  the  benefits  that  could 
1m?  obtained  from  the  adjudication  and  waiv- 
ed its  right  to  appeal  therefrom.  The  plain- 
tiff's counsel,  disputing  these  propositions, 
maintain  that  the  fundamental  law  of  Ore- 
gon, which  asserts  that  "no  person's  prop- 
erty shall  be  taken  by  any  corporation,  un- 
der authority  of  law,  without  compensation 
being  first  made  or  secured  in  such  manner 
as  may  be  prescribed  by  law"  (Const.  Or. 
art  11,  §  4)  permits  the  remuneration  for 
private  property  when  taken  for  a  public 
use  by  any  corporation  to  be  secured;  that 
the  enactments  adopted  conformable  to  the 
superior  rule,  authorizing  such  compensa- 
tion, when  assessed  by  a  Jury  as  damages, 
to  be  deposited  iu  court,  is  intended  to  se- 
cure the  payment  of  the  award;  and  that 
the  statute  expressly  grants  to  a  plaintiff 
corporation  the  right  to  appeal  from  a  judg- 
ment appropriating  land,  and  also  confers 
authority  to  take  possession  of  the  premises, 
notwithstanding  a  stay  of  proceedings  may 
have  been  executed. 

The  legislative  act  referred  to,  so  far  as 
deemed  involved  herein,  contains  the  follow- 
ing clauses :  "Upon  the  payment  into  court  of 
the  damages  assessed  by  the  Jury,  the  court 
shall  give  judgment  appropriating  the  lands, 
property,  rights,  easements,  crossing,  or  con- 
nection in  question,  as  the  case  may  be,  to 
the  corporation,  and  thereafter  the  same 
shall  be  the  property  of  such  corporation." 
B.  &  C.  Comp.  §  5102.  "Either  party  to  the 
action  may  appeal  from  Judgment  therein, 
in  like  manner  and  like  effect  as  in  ordinary 
cases;  but  such  appeal  shall  not  stay  the 
proceedings  so  as  to  prevent  such  corpora- 
tion from  taking  such  lands  into  possession, 
and  using  them  for  the  purposes  of  the  cor- 
poration, or  from  proceeding  to  exercise  the 
right,  enjoy  the  easement,  or  make  the  cross- 
ing or  connection  condemned."  Id.  §  5303. 
"If  a  Judgment  in  such  action  be  reversed, 
and  a  new  trial  had,  and  at  such  second  trial 
the  Jury  assesses  the  damages  of  the  defend- 
ant at  a  greater  sum  than  before,  the  court 
shall,  in  addition  to  the  judgment  appro- 
priating the  land,  right,  easement,  crossing, 
or  connection  as  provided  in  section  5102, 
give  Judgment  in  favor  of  the  defendant  for 
such  excess."  Id.  §  5105.  "If  the  defend- 
ant accept  the  damages  paid  to  the  clerk, 
he  waives  his  right  of  appeal,  and  if  be  do 
not,  such  sum  shall  remain  In  the  control  of 
the  court,  to  abide  the  event  of  the  appeal, 
and  if  the  defendant  or  unknown  owner  of 
the  land  do  not  appear  and  claim  the  same, 
It  shall  be  invested  for  the  benefit  of  whom 
It  may  concern,  as  in  case  of  unclaimed 
moneys  in  the  sale  and  partition  of  lands." 
Id.  i  5100.   In  case  a  judgment  of  condemna- 


tion Is  reversed  and  a  new  trial  ordered,  the 
statute  makes  no  provision  that  judgment 
shall  be  given  In  favor  of  the  plaintiff  for 
the  excess  of  the  money  which  It  has  paid 
into  court,  if,  at  a  subsequent  hearing, 
the  jury  assess  the  defendant's  damages  at 
a  less  sum  than  was  awarded  to  that  party 
at  a  prior  trial.  It  will  be  remembered  that 
section  5102,  supra,  provides  that,  when  the 
damages  assessed  in  the  manner  Indicated 
have  been  paid  Into  court,  a  judgment  shall 
he  given  appropriating  the  lands  to  the  plain- 
tiff corporation,  "and  thereafter  the  same 
shall  be  the  property  of  such  corporation." 
It  would  seem  from  this  clause  that  the 
right  to  the  land  or  easement  was  thus  for- 
ever transferred.  The  property,  however, 
is  held  by  a  plaintiff  corporation  so  long 
apparently  as  the  judgment  remains  unre- 
versed, for  a  perusal  of  section  5105,  supra, 
would  seem  to  indicate  that,  in  case  a  new 
trial  Is  had,  the  court  is  required  to  give 
another  judgment  of  condemnation.  It 
would  thus  appear  that,  while  a  party  to  a 
judgment  may  appeal  from  some  specified 
part  thereof  (B.  &  C.  Comp.  §  549),  the  ques- 
tions of  law  appearing  upon  the  transcript 
may  be  reviewed  (Id.  §  555),  and  the  Judg- 
ment reversed  or  modified  In  the  respect 
mentioned  in  the  notice  of  appeal,  and  not 
otherwise  (Id.  §  556),  and  that  on  a  reversal 
of  a  judgment  of  condemnation  the  cause  is 
remanded  for  retrial  on  all  the  issues.  It 
Is  quite  probable  that  a  recognition  of  such 
assumed  consequences  prompted  the  plain- 
tiff's counsel  to  specify  in  the  notice  of  ap- 
peal that  a  review  of  the  entire  Judgment 
was  sought,  and  not  that  part  of  it  which 
expressed  the  measure  of  damages  awarded. 

The  right  to  take  an  appeal  from  a  Judg- 
ment of  condemnation  is  expressly  granted 
by  the  legislative  assembly  to  a  plaintiff  cor- 
poration. B.  &  C.  Comp.  §  5103.  An  ex- 
amination of  the  clause  contained  in  that 
section  of  the  statute,  "but  such  appeal 
shall  not  stay  the  proceedings  so  as  to  pre- 
vent such  corporation  from  taking  such 
lands  into  possession,"  etc.,  would  seem  to 
denote  that  the  right  of  a  plaintiff,  after 
securing  a  judgment  of  condemnation,  to 
use  the  lands  for  the  purposes  of  the  cor- 
poration, notwithstanding  a  stay  of  proceed- 
ings, is  limited  to  appeals  taken  by  a  party 
defendant.  An  undertaking  on  appeal  does 
not  stay  the  proceedings,  unless,  in  addition 
to  the  appellant's  stipulation  to  pay  all  dam- 
ages, etc.,  that  may  be  awarded  against  him 
on  the  appeal,  he  further  engage,  If  the 
Judgment  be  for  the  recovery  of  the  posses- 
sion of  real  property,  that  during  his  posses- 
sion thereof  he  will  not  commit,  or  suffer 
to  be  committed,  any  waste  thereon,  and 
that,  if  the  Judgment  or  any  part  thereof  be 
affirmed,  he  will  pay  the  value  of  the  use 
and  occupation  of  such  property,  so  far  as 
affirmed,  from  the  time  of  the  appeal  until 
the  delivery  of  the  possession  thereof.  B. 
&  C.  Comp.  |  550.  The  section  of  the  stat- 
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ute  last  mentioned  also  declares  that,  to  se- 
cure a  stay  of  proceedings  under  a  judgment, 
given  for  the  recovery  of  money,  the  under- 
taking, in  addition  to  the  prior  stipulations 
adverted  to,  must  further  provide  that  the 
appellant  will  satisfy  the  Judgment,  so  far 
as  it  is  affirmed.  In  the  case  at  bar  the 
judgment  given  was  based  upon  a  recovery 
of  money,  the  sum  of  which  was  paid  into 
court  before  an  appropriation  of  the  land 
was  granted,  and  the  undertaking  given  by 
the  plaintiff,  on  the  first  appeal,  contains  the 
necessary  stipulations  to  show  that  it  was 
designed  to  prevent  the  defendants  from  se- 
curing the  money  so  deposited  until  the  ap- 
peal could  be  heard  and  determined  in  this 
court  The  undertaking  on  appeal,  specified 
in  section  5103,  supra,  when  executed  as  a 
stay  of  proceedings,  was  evidently  not  de- 
signed to  Interdict  an  appellant  in  any  man- 
ner, but  to  restrain  a  respondent  from  tak- 
ing advantage  of  the  provisions  of  a  Judg- 
ment. The  undertaking  mentioned,  when 
given  to  stay  proceedings  under  a  judgment 
of  condemnation,  regardless  of  which  a 
plaintiff  corporation  may  take  possession  of 
the  land  or  easement  specified,  is,  in  our 
opinion,  the  undertaking  executed  by  a  par- 
ty defendant  The  only  provision  made  by 
statute  for  securing  the  payment  of  the 
award  is  to  be  found  in  section  5106,  supra, 
to  the  effect  that,  If  the  defendant  or  un- 
known owner  of  the  land  do  not  appear  and 
claim  the  money,  it  shall  be  Invested  for  his 
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benefit.  If  section  4  of  article  11  of  the  Con- 
stitution Is  applicable  to  condemnation  pro- 
ceedings, when  Instituted  by  a  railway  com- 
pany, the  legislative  assembly  has  failed  to 
prescribe  the  manner  whereby  the  compen- 
sation of  land  taken  for  a  public  use  may 
be  "secured."  In  the  absence  of  such  enact- 
ment, we  think  a  fair  construction  of  the 
several  provisions  of  the  statute  quoted  war- 
rants the  conclusion  that  when  a  plaintiff 
corporation  pays  Into  court  the  damages 
awarded  as  the  measure  of  the  injury  sus- 
tained, and  thereupon  secures  a  judgment 
of  appropriation,  It  cannot,  after  taking  pos- 
session of  the  land,  prosecute  an  appeal  from 
the  judgment  under  which  the  use  of  the 
premises  for  the  purposes  of  the  corporation 
has  been  secured,  though  the  necessary  un- 
dertaking for  a  stay  of  proceedings  may 
have  been  given.  By  voluntarily  accepting 
the  benefits  of  the  judgment  the  plaintiff 
herein,  like  any  other  appellant  waived  its 
right  to  appeal  from  the  adjudication  ren- 
dered. Moore  v.  Floyd,  4  Or.  260;  Portland 
Construction  Co.  v.  O'Neil,  24  Or.  54,  32 
Pac.  764;  Bush  v.  Mitchell,  28  Or.  92,  41 
Pac.  155;  Jacksonville  School  Dist  v.  Crow- 
ell,  33  Or.  11,  52  Pac.  693;  Moores  v.  Moorea, 
36  Or.  261,  59  Pac.  327. 

It  is  unnecessary  to  consider  the  second 
appeal,  for,  if  the  first  cannot  be  maintain- 
ed, the  other  is  equally  unavailing. 

The  motion  is  therefore  allowed,  and  both 
appeals  will  be  dismissed. 
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STATE  WOLFLEY. 
(Supreme  Court  of  Kansas.   May  11,  1907.) 

1.  Criminal  Law— Instructions  —  CIRCUM- 
STANTIAL EVIDENCE. 

A  conviction  upon  a  criminal  charge  will 
not  be  reversed  because  of  an  omission  of  the 
trial  court  to  instruct  the  jury  that  the  facts 
relied  upon  to  justify  a  conviction  upon  circum- 
stantial evidence  must  be  consistent  with  each 
other,  where  no  separate  request  was  made  with 
regard  to  that  proposition,  and  where  the  court 
gave  an  instruction  regarding  the  effect  of  cir- 
cumstantial evidence,  which  was  otherwise  suffi- 
cient. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  «  1883,  1884,  1996, 
2011.] 

2.  Same— Presumption  of  Innocence— Rea- 
sonable Doubt— Instruction. 

An  instruction  that  "the  law  presumes  and 
yon  [the  jury]  must  presume  him  [the  defend- 
ant] to  be  innocent  of  the  crime  with  which  he 
is  charged  •  *  *  until  he  is  proved  guilty 
beyond  a  reasonable  doubt  by  competent  evi- 
dence" sufficiently  indicates  that  the  presump- 
tion of  innocence  is  an  affirmative  force,  equiva- 
lent to  so  much  evidence  in  his  behalf,  at  least 
where  no  request  is  made  for  a  more  specfnc 
statement  of  the  proposition,  except  in  connec- 
tion with  other  matters. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §§  1905-1922.] 

(Syllabus  by  the  Court) 

On  petition  for  rehearing.  Denied. 
For  former  opinion  see  89  Pac.  1046. 

MASON,  J.  In  a  petition  for  a  rehearing 
the  defendant's  attorneys  have  again  present- 
ed at  considerable  length  and  with  much 
force  the  grounds  relied  upon  for  a  reversal. 
These  have  all  been  re-examined  with  care, 
but  the  court  remains  of  the  opinion  that  no 
reversible  error  has  been  shown.  Some  of 
the  contentions  to  which  more  specific  atten- 
tion has  now  been  directed  perhaps  require 
fuller  discussion  than  they  received  in  the 
original  opinion.  It  was  there  said  that  al- 
though many  of  the  Instructions  asked  in  be- 
half of  the  defendant  were  correct  statements 
of  the  law,  no  complaint  could  be  made  of 
their  refusal,  because  the  charge  of  the  court 
included  everything  really  necessary  to  be 
sa  id  on  the  subjects  to  which  they  related. 
It  is  now  pointed  out  that  the  instructions 
given  with  regard  to  circumstantial  evidence 
did  not  include  the  statement  that  the  cir- 
cumstances relied  upon  to  establish  the  de- 
fendant's guilt  must  all  be  consistent  with 
each  other.  The  correctness  of  such  state- 
ment as  a  proposition  of  law  of  course  cannot 
be  questioned.  Its  truth  is  so  obvious,  how- 
ever, as  to  make  its  omission  from  the  charge 
a  matter  of  doubtful  importance  under  any 
circumstances.  There  was  nothing  In  what 
was  said  to  the  jury  to  suggest  that  a  convic- 
tion might  be  based  upon  facts  that  were  in- 
consistent with  each  other.  They  were  in- 
formed in  set  terms  that  in  order  to  convict 
upon  circumstantial  evidence  they  must  find 
each  essential  fact  in  the  chain  of  circum- 
stances to  be  true  beyond  a  reasonable  doubt. 
They  could  not  by  the  evidence  be  convinced 
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beyond  a  reasonable  doubt  of  the  existence  of 
two  separate  circumstances  or  conditions  that 
were  inconsistent  with  each  other.  A  jury 
may  be  given  credit  for  knowing  this  as  well 
before  as  after  it  is  told  to  them.  It  is  true 
that  In  stating  what  Is  essential  to  a  convic- 
tion upon  circumstantial  evidence  it  is  usual 
to  mention  the  necessity  that  all  the  matters 
relied  upon  shall  be  consistent  with  each  oth- 
er, but  this  is  done  ordinarily  by  way  of  re- 
cital or  assumption.  The  accepted  formula 
is  that  the  facts  proved  must  be  not  only  con- 
sistent with  each  other  and  with  the  defend- 
ant's guilt  but  inconsistent  with  any  other 
reasonable  hypothesis.  All  reference  to  the 
requirement  that  the  facts  should  be  consist- 
ent with  each  other  is  sometimes  omitted, 
however,  doubtless  on  the  theory  that  It  is 
superfluous.  See  State  v.  Asbell,  57  Kan. 
398,  411,  46  Pac.  770 ;  State  v.  Andrews,  62 
Kan.  207,  61  Pac.  808;  Burrill,  Circum.  Ev. 
737;  Blashfleld,  Instr.  to  Jur.  5  314.  We 
cannot  regard  its  omission  in  the  present  case 
as  material  error,  especially  as  no  separate 
request  was  made  covering  this  particular 
point.  In  four  of  the  instructions  asked  with 
regard  to  the  effect  of  circumstantial  evi- 
dence the  phrase  in  question  was  used,  and  In 
five  others  on  the  same  subject  and  substan- 
tially of  the  same  scope  It  was  omitted.  The 
matter  was  never  presented  to  the  court  as 
an  independent  proposition. 

Complaint  is  also  made  that  the  jury  were 
not  sufficiently  advised  concerning  the  char- 
acter and  effect  of  the  legal  presumption  of 
the  defendant's  innocence.  This  presumption 
amounts  to  something  more  than  a  require- 
ment that  the  state  must  take  the  initia- 
tive and  prove  its  case  beyond  a  reasonable 
doubt  It  is  tantamount  to  affirmative  evi- 
dence, and  it  is  right  that  the  jury  should  so 
understand  it.  Five  instructions  were  asked 
in  which  this  matter  was  referred  to,  but  no 
one  of  them  stopped  with  the  mere  statement 
of  the  rule.  In  each  there  was  an  admoni- 
tion to  observe  it,  or  a  direction  how  to  apply 
It,  that  was  at  least  unnecessary,  and  gave 
the  instruction  something  of  the  aspect  of  an 
argument  for  the  defendant.  The  distinction 
between  the  presumption  of  Innocence  and 
the  requirement  that  the  prosecution  shall 
prove  its  case  beyond  a  reasonable  doubt  is 
fully  treated  in  Coffin  v.  United  States,  156 
U.  S.  432,  15  Sup.  Ct.  394.  39  L  Ed.  481,  upon 
which  case  the  defendant  places  great  reli- 
ance. There  a  conviction  was  reversed  be- 
cause of  the  refusal  of  the  trial  court  to  give 
an  instruction  reading  as  follows :  "The  law 
presumes  that  persons  charged  with  crime 
are  innocent  until  they  are  proven  by  compe- 
tent evidence  to  be  guilty.  To  the  benefit  of 
this  presumption  the  defendants  are  all  enti- 
tled, and  this  presumption  stands  as  their 
sufficient  protection,  unless  it  has  been  re- 
moved by  evidence  proving  their  guilt  beyond 
a  reasonable  doubt" 

In  the  present  case  the  following  language 
was  embodied  in  the  charge:   "The  law  pre- 
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amiies  and  you  must  presume  him  [the  de- 
fendant] to  be  Innocent  of  the  crime  with 
which  he  is  charged,  and  each  and  every  ma- 
terial ingredient  thereof,  until  he  Is  proved 
guilty  beyond  a  reasonable  doubt  by  compe- 
tent evidence;  and  If  the  evidence  In  this 
case  leaves  upon  the  minds  of  the  Jury  any 
reasonable  doubt  of  the  defendant's  guilt,  the 
law  makes  It  your  duty  to  acquit  him." 
This  must  be  regarded  as  a  sufficient  indica- 
tion that  the  presumption  of  innocence  is  a 
positive  force  on  the  side  of  the  defendant, 
at  least  In  the  absence  of  a  request  for  a 
more  explicit  statement  of  that  principle  dis- 
associated from  other  mutters.  Substantial- 
ly the  same  language  has  been  held  sufficient, 
even  where  a  specific  request  was  made  to  In- 
struct that  the  presumption  had  the  force  of 
evidence,  as  In  the  cases  here  quoted  from: 
"A  still  further  contention  is  that  the  court 
erred  in  refusing  the  eighth  Instruction  asked 
by  defendant  The  Instruction  reads  as  fol- 
lows: 'The  court  Instructs  the  Jury  that  the 
law  presumes  the  Innocence,  and  not  the 
guilt,  of  the  defendant,  and  this  presumption 
Is  to  be  taken  By  you  as  evidence  in  the  de- 
fendant's behalf.  This  presumption  of  inno- 
cence goes  with  the  defendant  throughout  the 
trial,  and  protects  him  at  every  stage  of  the 
proceedings,  entitling  him  finally  to  an  ac- 
quittal at  your  hands,  unless  overcome  by 
other  evidence  which  satisfies  you  of  his 
guilt  beyond  a  reasonable  doubt*  It  was  re- 
fused as  asked,  the  words  in  Italics  stricken 
out,  and  then  given.  While  the  presumption 
of  Innocence  in  favor  of  a  defendant  upon 
trial  for  a  criminal  offense  is  a  rebuttable 
presumption,  it  requires  evidence  to  over- 
come it,  and  to  show  his  guilt  beyond  a  rea- 
sonable doubt  before  he  can  be  convicted,  yet 
the  calling  It  evidence  adds  no  significance 
to  its  force  or  effect.  After  all,  it  is  still  a 
presumption,  which  the  law  indulges  in  his 
favor.  No  error  was  committed,  we  think, 
in  the  refusal  of  this  Instruction  as  asked." 
State  v.  Hudspeth,  159  Mo.  178,  209,  60  S.  W. 
13G,  144.  "Another  instruction  refused  by 
the  court  was  as  follows:  'The  law  In  this 
case  presumes  *  *  *  that  every  man  is 
innocent,  •  *  *  and  this  legal  presump- 
tion of  Innocence  Is  to  be  regarded  by  the  Ju- 
ry in  every  case  as  a  matter  of  evidence  to 
the  benefit  of  which  the  defendant  is  enti- 
tled.' The  Judge  had  already  of  his  own 
motion  charged  the  Jury  that  'the  law  pre- 
sumes every  man  innocent  until  he  is  proven 
guilty  by  proper  legal  evidence,  and  if  you 
have  any  reasonable  doubt  as  to  the  guilt  of 
the  defendant,  arising  from  the  evidence,  you 
shall  acquit  him.'  •  *  *  The  Instruction 
given  was  a  correct  exposition  of  the  law. 
•  *  •  As  to  the  special  language  of  the  In- 
struction asked,  that  'this  presumption  of  in- 
nocence is  to  be  regarded  by  the  Jury  in  ev- 
ery case  as  a  matter  of  evidence  to  the  bene- 
fit of  which  the  defendant  is  entitled,'  we  are 
of  the  opinion  that  there  was  no  error  in  the 
failure  of  the  Judge  to  use  It  It  is  true  that 


Mr.  Greenleaf  uses  the  same  language  In  one 
place  in  section  34,  vol.  1,  Of  his  work  on  Evi- 
dence, and  refers  to  State  v.  Pike,  49  N.  H. 
399,  6  Am.  Rep.  533.  Considering  the  whole 
of  section  34  and  the  New  Hampshire  case, 
we  see  nothing  in  either  that  makes  the  use 
of  the  language  in  question  essential  or  in- 
dispensable, nor  do  we  think  Its  use  would 
have  strengthened  the  instruction  given. 
The  law  presumes,  according  to  all  of  the  au- 
thorities, every  man  innocent  of  any  crime 
with  which  he  may  be  charged  until  and  un- 
less the  testimony  shows  beyond  a  reason- 
able doubt  that  he  is  guilty  of  it  The  charge 
is  in  the  usual  language  and  is  sufficient  and 
there  was  consequently  no  error  in  the  refus- 
al to  give  the  one  asked  by  the  defendant's 
counsel."  A.  L.  Wooten  v.  State  of  Florida, 
24  Fla.  335,  353,  5  South.  89,  1  L.  R.  A.  819. 

It  is  contended  that  the  state  was  permit- 
ted to  introduce  evidence  the  purpose  and  ef- 
fect of  which  was  to  suggest  to  the  Jury  that 
the  defendant  had  been  guilty  of  other  crimes 
than  that  for  which  he  was  on  trial.  The 
court  is  of  the  opinion,  however,  that  the  evi- 
dence was  not  offered  for  that  purpose,  and 
had  no  substantial  tendency  In  that  direction. 

Upon  the  entire  record  the  defendant  ap- 
pears to  have  had  a  fair  trial.  The  petition 
for  a  rehearing  is  denied. 


(77  Kan.  44) 
SPARKS  v.  SMELTZER. 
(Supreme  Court  of  Kansas.   Jan.  11,  1906.) 

1.  Pleading— Demubreb. 

A  demurrer  may  not  be  employed  to  rid  a 
single  cause  of  action  or  defense  of  irrelevant 
redundant,  or  improper  matter. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  §  415.] 

2.  Appeai>-Rkview— Intermediate  Ordeb. 

Where  a  paper  designated  as  a  demurrer  is 
treated  as  the  equivalent  of  a  motion,  to  strike 
out  a  decision  of  the  same  is  no  more  than  an 
intermediate  order,  which  cannot  be  reviewed 
until  final  judgment  is  rendered. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  §*  369,  370,  704.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Lane  County; 
Chas.  B.  Lobdell,  Judge. 

Action  by  George  T.  Sparks  against  H.  C. 
Smeltzer.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Dismissed. 

Jno.  F.  Wood,  for  plaintiff  in  error.  J.  S. 
Simmons,  for  defendant  in  error. 

JOHNSTON,  C.  J.  On  January  10,  1906,  H. 
O.  Smeltzer  was  awarded  a  judgment  against 
George  T.  Sparks  and  others  quieting  his 
title  to  a  tract  of  land  in  Lane  county.  The 
judgment  was  based  alone  on  a  publication 
notice.  On  April  24,  1906,  Sparks  began  this 
action  to  vacate  that  judgment  and  his  peti- 
tion contained  14  distinct  paragraphs,  pur- 
porting to  state  reasons  for  setting  the  judg- 
ment aside.  The  sufficiency  of  the  petition 
was  challenged  by  a  demurrer  alleging  that 
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the  facts  stated  did  not  constitute  a  cause 
of  action  against  Smeltzer.  The  court  over- 
ruled the  demurrer,  and  Smeltser  then  filed 
what  he  termed  a  "special  demurrer,"  sepa- 
rately attacking  8  paragraphs  of  the  petition 
on  the  grounds  that  they  "do  not  state  or 
tend  to  state  nor  partially  state  any  cause 
of  action  against  the  said  defendant"  A 
motion  was  made  by  Smeltser  to  strike  the 
so-called  special  demurrer  from  the  files, 
but  this  was  denied,  and  later  the  court  sus- 
tained the  demurrer  taken  separately  to  the 
several  paragraphs  of  the  petition,  and  this 
ruling  has  been  brought  here  for  review.  Is 
the  ruling  reviewable  at  this  time? 

While  the  petition  Is  divided  Into  a  num- 
ber of  paragraphs,  It  Is  not  contended  that 
each  is  a  separate  cause  of  action,  nor  that 
all  together  constitute  more  than  a  single 
cause  of  action.  On  the  demurrer  address- 
ed to  the  entire  count  It  was  held  that  a 
cause  of  action  was  stated,  and,  as  we  have 
seen,  the  special  or  second  demurrer  was 
directed  at  parts  of  this  cause  of  action. 
The  demurrer,  whatever  It  may  be  called, 
cannot  be  used  to  rid  a  single  count  of  Ir- 
relevant, redundant,  or  improper  matter.  Un- 
der our  Code  It  Is  hardly  accurate  to  des- 
ignate demurrers  as  general  or  special,  as 
we  have  no  other  than  the  statutory  de- 
murrer, and  It  has  no  other  office  than  to 
challenge  the  sufficiency  of  pleadings  upon 
one  or  more  of  the  six  specific  grounds  pre- 
scribed by  the  Code.  Mayberry  v.  Kelly,  1 
Kan.  116.  Some  of  the  parts  of  the  petition 
attacked  by  the  misnamed  demurrer  state 
Inferences  of  fact  and  conclusions  of  law, 
and  some  are  only  argumentative  In  char- 
acter, and  the  evident  purpose  of  the  chal- 
lenge was  to  eliminate  from  the  petition 
these  Impertinent  and  Irrelevant  matters.  A 
somewhat  similar  pleading  has  been  treated 
as  a  motion  to  strike  out  (Seaton  v.  Chamber- 
lain, 32  Kan.  230,  4  Pac.  89),  and  this  one 
may  have  been  so  regarded  by  the  trial 
court;  but  If  it  Is  so  treated,  the  decision  of 
the  motion  is  no  more  than  an  Intermediate 
order,  which  cannot  be  reviewed  prior  to  the 
final  judgment  or  decree.  Neither  Is  the 
ruling  refusing  to  strike  out  the  special  de- 
murrer open  to  review  at  this  time. 

The  proceeding  must  therefore  be  dis- 
missed. 

(76  Kan.  677) 

GEMMEL  v.  FLETCHER. 
(Supreme  Court  of  Kansas.    Jan.  11,  1908.) 

On  petition  for  rehearing.  Denied. 
For  former  opinion,  see  92  Pac  713. 

GRAVES,  J.  A  petition  for  rehearing  has 
been  filed  in  this  case,  presenting  some  mat- 
ters not  discussed  in  the  opinion  which  we 
deem  proper  to  consider  now. 

It  is  urged  that  as  the  undisputed  evidence 
and  the  findings  of  the  court  show  that  David 
L  Gemmel  paid  the  original  purchase  price 


of  $10  an  acre  for  the  lands  in  question,  and 
it  does  not  appear  that  he  has  been  repaid 
therefor,  he  should  at  least  be  credited  with 
that  amount  on  the  judgment  entered  against 
him.  As  an  abstract  proposition  this  state- 
ment has  great  force;  but  as  presented  in 
this  case  it  has  another  phase.  The  petition 
contains  a  statement  of  facts  claimed  to  con- 
stitute the  resulting  trust  sought  to  be  en- 
forced. The  answer  of  David  L.  Gemmel 
rests  upon  the  claim  that  he  is  the  owner  in 
fee  of  the  land  and  that  no  trust  of  any  kind 
exists  in  relation  thereto  in  favor  of  the 
plaintiff.  No  suggestion  is  made  in  it  that 
he  has  equitable  interests  of  any  kind  which 
ought  to  be  protected.  The  pleadings,  there- 
fore, present  no  issue  under  which  the  parties 
were  called  upon  to,  or  could  properly,  pre- 
sent testimony  concerning  this  or  any  similar 
equity.  The  evidence  showing  payment  of 
the  purchase  price  of  the  land  by  David  L. 
Gemmel  was  not  presented  for  the  purpose 
of  establishing  a  claim  for  its  recovery,  but 
it  necessarily  came  out  as  a  part  of  the  his- 
tory of  the  case.  This  evidence,  and  the  find- 
ing of  the  court  thereon,  were  therefore  im- 
material under  the  issues  presented  by  the 
pleadings.  The  plaintiff  had  no  occasion  or 
opportunity  to  show  that  this  money  had  been 
refunded  to  the  defendant,  and  in  the  absence 
of  any  evidence  or  issue  upon  the  subject  we 
do  not  feel  at  liberty  to  find  that  It  was  not, 
especially  when  the  evidence  offered  for  other 
purposes  Indicates  that  it  may  have  been  and 
probably  was  repaid. 

When  David  L.  Gemmel  promised  his  dying 
wife  to  convey  the  land  to  the  plaintiff,  no 
suggestion  was  made  by  him  of  any  right  or 
claim  on  account  of  this  purchase  money,  im- 
provements, or  other  equity.  When,  after- 
wards, plaintiff  demanded  a  conveyance  of 
the  land,  no  claim  was  then  made  of  this 
kind;  and  when  confronted  with  an  action 
to  compel  performance  of  his  promise,  where 
he  was  called  upon  to  disclose  fully  all  the 
rights,  legal  or  equitable,  or  both,  which  he 
claimed  to  have  in  the  land,  no  such  sugges- 
tion was  made.  It  appears  that  he  had 
means  in  his  possession  belonging  to  his 
wife  out  of  which  he  might  have  paid  him- 
self; that  he  and  his  wife  kept  their  busi- 
ness matters  separate  and  had  accounts 
against  each  other.  While  these  circumstan- 
ces were  not  deemed  sufficient  to  justify  an 
affirmative  finding  that  this  money  had  been 
refunded,  it  indicates  what  the  evidence 
might  have  shown  if  the  case  had  been  tried 
under  proper  Issues.  We  regard  these  facts  as 
a  suggestion  that  the  order  here  requested  in 
behalf  of  the  defendant  as  plain  equity  might, 
and  probably  would,  be  an  injustice  to  the 
plaintiff.  This  situation  is  due  to  the  failure 
of  the  defendant,  David  L.  Gemmel,  to  plead 
this  matter,  so  that  all  the  facts  relating 
thereto  could  be  presented  to  the  trial  court 
and  the  rights  of  the  parties  intelligently  de- 
termined. As  the  case  was  presented  here, 
we  felt  compelled  to  make  the  order  of  affirm* 
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a  nee  as  It  now  stands,  and  are  not  satisfied 
that  justice  would  be  subserved  by  any 
change  therein. 

It  Is  urged  that  the  defendant  in  error 
could  have  no  standing  in  equity  until  he 
tendered  to  plaintiff  in  error  an  amount  equal 
to  the  sum  Invested  by  him  in  the  land.  We 
do  not  understand  that  equity  requires  a  ten- 
der where  nothing  is  due.  If  the  plaintiff 
in  error  had  equities  of  any  kind  in  the  prop- 
erty in  controversy,  he  ought  to  have  so  in- 
formed the  trial  court,  and  sought  protection 
there.  This  court  cannot  consider  questions 
outside  of  the  pleadings  and  proof,  and  which 
were  not  presented  by  the  parties  to  the  dis- 
trict court 

As  to  the  other  questions  presented  by  the 
petition  for  rehearing,  we  have  nothing  to 
add  to  what  is  contained  in  the  opinion  here- 
tofore filed. 

The  petition  for  rehearing  Is  denied. 

(77  Kan.  63) 

O'NEILL  v.  RISINOER  et  ax. 
(Supreme  Court  of  Kansas..   Jan.  11,  1008.) 
Mines  and  Minebals— Mining  Lease— For- 
te rru  be. 

An  oil  and  gas  lease,  giving  the  lessee  the 
exclusive  right  for  a  term  of  years  to  enter  up- 
on lands  and  prospect  and  procure  oil  and  gas, 
and  providing,  in  case  no  well  is  drilled  within 
six  months,  all  rights  and  obligations  under  the 
lease  shall  cease  and  determine,  unless  the  lessee 
shall  elect  to  continue  the  lease  in  force  by  pay- 
ment in  advance  of  an  annual  rental  of  $1  per 
acre  for  all  the  land,  and  which  contains  no  cove- 
nant, promise,  or  agreement  on  the  part  of  the 
lessee  to  drill  a  well,  or  pay  the  rental,  or  do 
anything,  is  a  mere  naked  option,  and  the  fail- 
ure of  the  lessee  to  drill  a  well  within  six 
months  or  to  make  a  payment  of  rental  forfeits 
the  lease. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Mines  and  Minerals,  §§  201-207. 

(Syllabus  by  the  Court) 

Error  from  District  Court  Wilson  Coun- 
ty; L.  Stilwell,  Judge. 

Action  by  Joseph  Rislnger  and  Nellie  Rls- 
inger  against  James  O'Neill.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Re- 
versed and  remanded. 

John  J.  Jones  and  Eugene  Mackey,  for 
plaintiff  in  error.  Mlkeseli  &  Wilson,  for  de- 
fendants In  error. 

PORTER,  J.  On  November  2,  1005,  Joseph 
Rislnger  and  wife  made  and  delivered  to 
James  O'Neill  an  oil  and  gas  lease  of  certain 
lands  in  Wilson  county  of  which  they  were 
owners.  Two  of  the  provisions  of  the  lease 
are  Involved  in  this  proceeding.  The  first 
reads:  "In  case  no  well  for  oil  or  gas  be 
drilled  on  said  premises  within  six  months 
of  date  hereof,  all  rights  and  obligations  se- 
cured under  this  contract  shall  cease  and 
determine,  unless  the  second  party  shall  elect 
to  continue  this  lease  in  force  as  to  all  of 
said  premises  by  paying  an  annual  rental 
of  $1  per  acre,  payable  yearly  in  advance, 


for  all  of  said  premises."  The  second  is  as 

follows:  "Provided,  however,  that  the  second 
party  shall  have  the  right  at  any  time  to 
terminate  this  lease,  by  surrendering  this 
lease,  released  from  records,  and  shall  there- 
after be  released  from  all  obligations  and 
liabilities  under  the  same."  No  well  for  oil 
or  gas  was  drilled  within  six  months  of  the 
date  of  the  lease,  nor  at  any  time,  and  the 
lessee  never  paid  any  rental.  In  July,  1006, 
the  owners  of  the  lands,  who  are  defendants 
in  error,  brought  this  action  to  recover  from 
plaintiff  in  error  the  sum  of  $480  for  rental 
of  the  lands  for  one  year.  The  petition  set 
up  a  copy  of  the  lease  and  alleged  that  no 
well  for  oil  or  gas  was  drilled  on  any  of 
the  premises  within  six  months  of  the  date 
of  the  lease,  nor  at  any  time  since,  and  then 
alleged  that  defendant  O'Neill,  "elected  to 
retain  said  premises  under  the  said  lease, 
by  falling  to  surrender  the  said  lease  to 
plaintiffs  upon  the  expiration  of  the  six 
months  within  which  time  a  well  for  oil  or 
gas  was  to  be  drilled  on  said  premises.''  The 
$480  was  alleged  to  be  due,  that  no  part  of 
It  had  been  paid,  and  that  a  demand  had 
been  made  for  it  and  refused.  A  demurrer 
to  the  petition  was  overruled  by  the  trial 
court,  and  defendant,  electing  to  stand  upon 
his  demurrer,  brings  the  case  here  for  re- 
view. 

Plaintiff  In  error  contends  that  the  lease 
la  merely  an  option,  giving  him  the  right 
to  operate  thereunder  by  drilling  a  well  for 
oil  or  gas  within  six  months  from  the  date 
the  lease  was  executed,  and  that  a  failure  to 
do  this  forfeited  the  lease  unless  he  elected 
to  continue  it  in  force  by  paying  in  advance 
the  annual  rental  of  $1  per  acre,  and  that 
a  failure  either  to  drill  a  well  within  six 
months  or  to  pay  the  rent  forfeited  the  lease 
and  the  rights  of  all  parties  thereunder.  On 
the  other  hand,  It  Is  the  contention  of  de- 
fendants in  error  that  the  general  provi- 
sion giving  the  second  party  the  right  to 
terminate  the  lease  at  any  time  by  surren- 
dering it,  released  from  the  records,  controls, 
and  that  the  failure  of  plaintiff  in  error  to 
surrender  the  lease  under  this  provision  con- 
tinued It  in  full  force  and  effect  Defendants 
In  error  rely  upon  the  doctrine  that  a  "lessee 
cannot  set  up  his  own  default  in  order  to 
terminate  the  lease,  or  escape  liability  un- 
der Its  provisions."  The  doctrine  contended 
for  Is  stated  In  Brown  v.  Cairns,  63  Kan. 
584,  66  Pac.  630,  the  syllabus  of  which  reads: 
"Covenants  in  a  lease,  providing  for  its  ter- 
mination upon  failure  of  the  lessee  to  com- 
ply with  specified  conditions,  are  for  the 
benefit  of  the  lessor  only;  and  the  lessee 
cannot  by  a  breach  of  Its  covenants,  abro- 
gate the  lease  and  thus  secure  advantage 
from  his  own  default"  The  doctrine  has  no 
application  to  a  lease  of  this  character.  It 
would  undoubtedly  control  If  the  lease  in 
question  contained  covenants  requiring  the 
lessee  to  do  anything;  for  instance,  if  it  re- 
quired the  lessee  to  drill  an  oil  or  gas  weft 
within  a  certain  period,  his  failure  to  per- 
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form  his  covenant  could  not  be  taken  advan- 
tage of  by  him  to  declare  a  forfeiture.  Bnt 
the  lease  does  not  bind  the  leasee  to  do  any- 
thing. It  is  a  mere  naked  option.  Under 
it  the  control  of  the  premises  remains  in  the 
grantors.  The  lessee  has  the  right,  if  he  sees 
fit,  to  enter  upon  the  premises  and  prospect 
for  oil  or  gas.  In  case  oil  or  gas  is  found,  the 
lease  provides  what  shall  be  done  with  It, 
and  what  the  rights  and  obligations  of  both 
parties  shall  be;  but  nowhere  in  the  lease 
does  the  lessee  agree  that  he  will  drill  a  well, 
or  that  he  will  enter  upon  the  premises  for 
any  purpose.  The  absence  of  any  covenant 
in  the  lease  requiring  the  lessee  to  drill  a 
well,  or  even  to  enter  upon  the  lands  and 
prospect  for  oil  or  gas,  or  to  pay  rental  for 
such  privileges,  creates  the  distinction  be- 
tween this  case  and  cases  like  Brown  v. 
Cairns,  supra,  where  the  lessee  was  obliged 
by  the  terms  of  the  lease  to  perform  certain 
things.  The  lease  here  being  a  mere  option, 
the  doctrine  declared  in  Brown  v.  Cairns  has 
no  application.  If  authorities  are  needed  in 
support  of  this  proposition  the  following  are 
directly  in  point:  Glasgow  v.  Ghartlers  Oil 
Co.,  162  Pa.  48,  26  AtL  232;  Snodgrass  v. 
South  Perm  Oil  Co.,  47  W.  Va.  609,  85  8.  B. 
820.  The  lease  In  this  case  provides  in  plain 
language  that  it  shall  be  no  longer  binding 
upon  either  party  in  case  no  well  be  drilled 
for  oil  or  gas  within  the  first  six  months, 
unless  the  second  party  shall  elect  to  con- 
tinue It  In  force  by  paying  an  annual  rental 
per  acre.  This  provision  protects  the  lessor 
by  preventing  the  property  from  being  tied 
up  Indefinitely;  for,  If  the  lessee  has  failed 
to  complete  a  well  within  six  months,  the 
lessor  knows  that  the  lease  has  expired,  un- 
less within  that  time  the  lessee  has  extend- 
ed It  by  making  payments  in  advance  for 
one  year.  The  clause  in  the  lease  providing 
that  the  lessee  should  have  the  right  at  any 
time  to  terminate  the  lease  by  surrendering 
It  canceled  is  a  general  provision,  and  must 
be  construed  In  connection  with  the  other 
clause,  which  expressly  declares  that  a  fail- 
ure to  drill  within  six  months  or  to  pay  rent 
shall  terminate  the  lease.  The  latter  clause 
does  not  pretend  to  exclude  the  first  from 
becoming  operative.  It  follows  that  the  de- 
murrer to  the  petition  should  have  been  sus- 
tained. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  sustain 
the  demurrer. 

(77  Kan.  1) 

8HELTON  r.  BOBNT  et  ax. 
(Supreme  Court  of  Kansas.    Jan.  11,  1908.) 
Appeal — Habulesa  Ebkob. 

In  an  action  for  damages  for  unlawfully  re- 
moving plaintiffs  household  goods  from  a  dwell- 
ing house  into  the  street,  where  it  is  admitted 
on  the  trial  that  under  the  pleadings  plaintiff 
is  not  entitled  to  recover  any  damages  for  in- 
jury to  her  property,  and  it  appears  that  she 
•uttered  no  physical  Injury  of  any  kind,  and  the 
only  claim  for  damages  is  based  upon  mental 
suffering,  fright,  humiliation,  and  disgrace  occa- 


sioned by  the  acts  of  defendant  in  removing  <h« 
goods,  the  judgment  will  not  be  reversed  for 
alleged  error  in  sustaining  a  demurrer  to  the 
evidence,  since  it  appears  that  plaintiff  was  only 
entitled  to  nominal  damages. 

Porter,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Saline  County; 
B.  B.  Bees,  Judge. 

Action  by  Flora  Shelton  against  L.  Bornt 
and  Minnie  H.  Bornt.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Affirmed. 

C.  M.  Holmquist,  for  plaintiff  in  error. 
Z.  G.  Mllllkin,  for  defendants  in  error. 

PORTER,  J.  Flora  Shelton  brought  this 
action  to  recover  damages  for  the  unlawful 
acts  of  the  defendants  In  forcibly  depriving 
her  of  the  possession  of  two  rooms  In  a 
dwelling  house  and  in  removing  therefrom  her 
household  goods.  The  petition  set  forth  that 
on  January  9,  1902,  she  was  in  the  lawful 
possession  of  two  rooms  in  a  dwelling  house 
in  Salina;  that  on  that' date  the  defendants, 
with  wanton  and  malicious  Intent  to  injure, 
damage,  and  humiliate  the  plaintiff,  unlaw- 
fully broke  into,  entered,  and  took  possession 
of  said  rooms,  and  removed  therefrom  plain- 
tiffs household  goods,  and  pitched  them  Ihto 
the  street  She  sued  for  $1,000  damages. 
The  case  was  tried  to  the  court  and  a  jury. 
At  the  conclusion  of  plaintiffs  testimony  the 
court  sustained  a  demurrer  to  the  evidence, 
and  this  Is  alleged  as  error. 

The  evidence  disclosed  the  following  facts: 
The  defendants  are  husband  and  wife.  The 
dwelling  house  in  question  belonged  to  the 
wife;  but  the  husband  had  some  care  and 
control  over  it,  made  repairs,  and  served  no- 
tices to  tenants  as  agent.  Defendants  lived  in 
another  house  on  an  adjoining  lot  In  Au- 
gust, 1901,  they  rented  the  dwelling  house  to 
L.  8.  Conner,  who  was  to  have  possession 
until  the  following  May.  On  November  80, 
1901,  Conner  rented  two  of  the  rooms  to  plain- 
tiff, and  she  paid  him  $8  for  the  first  month. 
He  gave  her  a  receipt,  and  also  a  written 
statement  that  she  was  to  have  the  privilege 
of  occupying  the  rooms  on  the  same  terms 
until  March  1,  1902.  About  January  1st  Con- 
ner arranged  to  remove  to  Missouri.  He  sur- 
rendered his  lease  and  served  the  following 
written  notice  upon  plaintiff:  "Salina,  Kan- 
sas, Jan.  4,  1902.  Mrs.  Shelton:  You  are 
hereby  notified  to  vacate  the  two  rooms  you 
now  occupy  on  or  before  Jan.  7,  1902.  Rea- 
son why:  I  no  longer  occupy  building.  L. 
Bornt,  Agent  L.  S.  Conner,  Renter."  She 
told  Conner  she  would  get  out  as  soon  as 
she  could  find  rooms.  On  January  7th  I* 
Bornt  as  agent  served  her  with  another 
written  notice  to  leave.  On  the  9th  day  of 
January  plaintiff  had  arranged  to  vacate  the 
premises  and  secured  another  house.  She 
was  downtown  for  the  purpose  of  procuring 
a  dray  to  remove  her  goods.  During  her  ab- 
sence Mr.  Bornt  took  some  men  and  entered 
the  rooms  and  began  to  remove  her  house- 
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bold  goods  and  to  place  them  in  the  street 
When  she  returned  and  found  the  men  re- 
moving her  goods  In  this  manner,  she  was 
frightened  and  went  downtown  and  complain- 
ed to  the  county  attorney  and  to  the  mayor. 
She  returned  to  the  house,  and  found  both 
defendants  there,  and  inquired  if  she  could 
go  in  and  get  some  of  her  property,  which 
was  missing.  The  husband,  in  the  presence 
of  the  wife,  informed  her  that  the  house  was 
locked  to  her.  The  wife  said:  "You  had 
better  let  her  in."  She  secured  the  rest  of 
her  goods,  and  soon  afterwards  they  were 
loaded  upon  a  dray  and  taken  to  her  new 
quarters.  The  evidence  showed  that  the 
weather  was  clear,  and  that  the  damages,  If 
any,  to  the  property,  were  trifling.  No  act 
of  assauh  or  violence  was  offered  to  plaintiff 
or  any  member  of  her  family.  In  fact,  there 
is  no  allegation  in  the  petition  of  any  dam- 
ages to  plaintiff's  person  or  property. 

During  the  trial  the  following  admission 
was  made  by  plaintiff:  "It  was  conceded  by 
the  plaintiff  on  the  trial  of  this  cause  that 
her  amended  petition  did  not  entitle  her  to 
any  recovery  of  damage  on  account  of  the  in- 
jury, if  any,  to  her  property,  and  that  she 
based  her  right  of  recovery  upon  alleged 
trespass  upon  her  personal  rights,  and  not 
upon  her  property  rights."  The  purpose  or 
object  of  the  foregoing  admission  on  the  part 
of  plaintiff's  attorney  is  inexplicable,  except 
upon  the  theory  that  the  petition  failed  to 
allege  that  the  person  or  property  of  plain- 
tiff was  injured.  In  view  of  this  admission 
that  there  was  no  damage  sustained  to  prop- 
erty, and  the  fact  that  the  evidence  shows 
that  plaintiff  suffered  no  physical  injury, 
there  remained  nothing  upon  which  to  base  a 
claim  of  damages,  except  mental  suffering 
caused  by  the  humiliation  and  disgrace  which 
would  naturally  follow  from  having  one's 
household  goods  emptied  into  the  street.  The 
rule  adopted  by  this  court  years  ago,  and 
followed  in  numerous  cases,  denies  recovery 
for  injuries  caused  by  mental  pain,  anguish, 
or  humiliation,  except  when  accompanied  by 
some  physical  injury  to  the  person.  City  of 
Salina  v.  Trosper,  27  Kan.  544;  West  v. 
Telegraph  Co.,  39  Kan.  93,  17  Pac.  807.  7  Am. 
St.  Rep.  530;  A.,  T.  &  S.  F.  R.  Co.  v.  Mc- 
Ginnis,  46  Kan.  109,  26  Pac.  453;  Railroad 
Co.  v.  Dalton,  65  Kan.  661.  70  Pac.  645 ;  Man- 
ser v.  Collins,  69  Kan.  290,  76  Pac.  851.  It 
becomes,  therefore,  unnecessary  to  look  fur- 
ther into  the  record  for  alleged  error,  be- 
cause, in  case  we  were  to  determine  that  the 
court  erred  in  sustaining  the  demurrer,  the 
judgment  must  nevertheless  be  affirmed,  on 
the  ground  that  nothing  but  nominal  damages 
were  shown. 

The  judgment  will  be  affirmed. 

JOHNSTON,  C.  J.,  and  BURCH,  MASON, 
SMITH,  GRAVES,  and  BENSON,  JJ.,  con- 
curring. 


PORTER,  J.  (dissenting).  I  am  unable  to 
concur  in  the  doctrine  that  damages  may 
never  be  recovered  for  mental  suffering,  ex- 
cept as  an  incident  to  some  physical  injury 
or  damage  to  the  person.  This  is  the  gen- 
eral rule  as  applied  to  cases  of  negligence, 
for  two  sufficient  reasons:  (1)  Such  dam- 
ages are  regarded  as  too  remote  to  justify 
recovery  in  cases  of  negligence,  because  they 
could  not  reasonably  be  anticipated  to  result 
from  the  accidental  or  unusual  combination 
of  circumstances.  (2)  The  law  looks  with 
disfavor  upon  them,  because  the  proof  of 
their  existence  lies  often  wholly  within  the 
breast  of  the  one  who  claims  to  have  suffer- 
ed, and  their  allowance  would  open  the  door 
to  fraud.  I  have  no  quarrel  with  the  rule 
as  applied  to  oases  arising  out  of  negligence, 
but  the  reasons  suggested  for  the  rule  have 
no  application  to  a  case  of  willful  tort  The 
authorities  quite  generally  agree  that  In  a 
case  like  the  present  the  plaintiff  would  be 
entitled  to  recover  for  disgrace  and  humilia- 
tion suffered  by  having  her  family  and  house- 
hold goods  put  Into  the  street,  provided  she 
first  show  that  some  physical  damage  was 
sustained  by  her.  Moyer  et  al.  v.  Gordon, 
113  Ind.  282.  288,  14  N.  E.  476;  Kimball  v. 
Holmes,  60  N.  H.  163.  And  the  courts  which 
refuse  to  uphold  damage  for  mental  suffer- 
ing unaccompanied  by  injury  to  the  person 
allow  such  damages  when  very  slight  or  triv- 
ial injury  to  the  person  is  shown.  In  my 
opinion  the  rule  has  no  application  to  a  case 
where  the  defendant,  taking  the  law  Into  his 
own  hands,  has  committed  a  willful  tort, 
and  the  Injuries  are  the  direct  and  proxi- 
mate result  of  his  willful  wrong. 

In  support  of  this  doctrine  see  the  case 
of  Williams  v.  Underbill,  63  App.  DIv.  223. 
71  N.  Y.  Supp.  291.  The  opinion  recognizes 
the  rule,  laid  down  In  Mitchell  v.  Rochester 
Railway  Co.,  151  N.  Y.  107,  45  N.  E.  354,  34 
L.  R.  A.  781,  56  Am.  St.  Rep.  604,  that  in  an 
action  to  recover  damages  for  alleged  negli- 
gence, where  the  only  Injury  resulting  was 
fright  and  excitement  producing  a  miscar- 
riage and  consequent  illness,  and  the  right 
to  recover  was  denied,  but  says:  "No  such 
rule  of  proximate  damages  Is  applicable  to 
actions  to  recover  damages  for  willful  tort. 
*  *  *  The  reason  for  limiting  liability  in 
actions  for  negligence  Is  founded  in  the  prin- 
ciple of  law  governing  such  actions,  viz.,  that 
the  measure  of  damage  shall  be  confined  to 
the  natural  and  probable  consequences  of  the 
act  or  omission  constituting  the  cause  of  ac- 
tion. The  distinction  between  such  a  case 
and  one  founded  upon  a  willful  tort,  such  as 
assault,  is  very  clear."  One  of  the  author- 
ities cited  Is  the  case  of  Preiser  v.  Wlelandt, 
48  App.  DIv.  569,  62  N.  Y.  Supp.  890.  That 
was  a  case  where  a  landlord  had  notified 
plaintiff  to  vacate  certain  premises,  and  was 
informed  by  plaintiff  that  his  wife  was  sick 
and  unable  to  leave  her  bed  without  danger. 
A  few  days  afterward  defendant's  workmen 
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commenced  tearing  down  the  house,  which 
created  a  noise  and  caused  plaintiff's  wife 
to  become  excited  and  hysterical.  Plaintiff 
removed  his  wife  the  next  day,  and  her  death 
resulted  from  the  sickness  a  few  days  later. 
It  was  held  that  defendant  was  liable,  al- 
though deceased  suffered  no  immediate  phys- 
ical Injury,  and  her  death  was  due  solely 
to  fright  and  excitement  In  the  opinion  in 
that  ease  It  is  said:  "The  defendants  had 
ample  remedy  by  legal  process  for  their  sum- 
mary removal,  and.  so  far  as  the  assault  up- 
on the  bouse  was  designed  to  accomplish  that 
removal  by  force,  the  act  was  wrongful  and 
unjustified"  The  opinion  further  says:  "The 
point  is  raised,  however,  by  the  respondents, 
that  under  the  decision  in  Mitchell  v.  Rail- 
way Co..  151  N.  Y.  107,  45  N.  E.  354,  84  L. 
IL  A.  781.  56  Am.  St.  Rep.  604,  there  can  be 
no  recovery,  because  there  was  no  actual, 
immediate,  personal  injury  suffered  by  Mrs. 
Preiser,  and  her  miscarriage  and  death  were 
due  solely  to  fright  and  excitement.  The 
case  referred  to  has  no  application  to  this 
one.  It  applies  only  to  actions  based  on 
negligence,  and  not  to  cases  of  willful  tort. 
In  that  case  it  was  held  that  no  recovery 
could  be  had  for  mere  fright  occasioned  by 
negligence,  and  as  no  action  would  lie  for  the 
fright  alone,  it  necessarily  followed  that  none 
could  be  maintained  merely  because  the  fright 
was  followed  by  serious  consequences.  If 
the  act  complained  of  was  not  in  Itself  ac- 
tionable, the  gravity  of  the  consequences 
would  not  make  It  so.  In  this  case,  however, 
the  act  of  the  defendants  was  In  Itself  wrong- 
ful. It  was  a  willful  and  violent  trespass 
upon  the  plaintiffs  house,  for  which  an  ac- 
tion will  He;  and  If  the  death  of  the  plain- 
tiff's wife  can  be  clearly  and  directly  traced 
to  It,  as  a  natural  and  necessary  consequence 
which  they  might  or  should  have  reasonably 
anticipated,  the  defendants  are  liable,  even 
although  no  actual  blow  was  struck  In  the 
course  of  the  destruction  of  the  building. 
The  defendants  knew  her  condition,  and  the 
risk  to  her  which  was  Involved  In  their  con- 
templated act;  and  It  would  be  ridiculous 
to  say  that,  without  the  shadow  of  a  right, 
they  could  tear  the  house  down  from  over 
her  head,  with  no  liability  for  the  consequen- 
ces unless  she  chanced  to  be  bit  by  a  falling 
beam." 

After  we  have  said,  In  the  language  of  Mr. 
Chief  Justice  Johnston  In  the  case  of  Wilson 
et  al.  v.  Campbell.  75  Kan.  159,  88  Pac.  548, 
8  L.  R.  A.  (N.  S.)  426,  followed  In  Whitney 
et  al.  v.  Brown  et  al.,  75  Kan.  678,  90  Pac. 
277,  that  "the  court  rightly  told  the  jury 
that  not  even  an  owner  has  a  right  to  forci- 
bly take  real  estate  from  the  peaceable  pos- 
session of  another,  no  matter  how  justly  he 
may  be  entitled  to  it,  and  that  if  Campbell 
was  In  the  peaceable  possession  of  the  prem- 
ises, and  Wilson's  men  entered  the  premises 
when  the  doors  were  locked  and  removed  his 
goods  during  his  absence  and  against  his 
will,  and  while  his  possession  continued,  it 


would  constitute  a  forcible  entry  under  the 
law  of  this  state,"  I  am  unwilling  to  say  to 
the  landlords  of  the  state:  "You  may  take 
forcible  possession  of  your  real  estate  In  the 
absence  of  the  tenant  holding  over,  you  may 
dispossess  his  family  and  turn  them  Into  the 
street  with  no  fear  of  being  held  liable  for 
damages,  provided  that  In  so  doing  you  take 
care  not  to  Injure  his  person.  You  are  Jus- 
tified in  taking  the  law  Into  your  own  hands, 
and,  no  matter  how  much  fright,  humilia- 
tion, and  disgrace  your  acts  may  occasion  to 
the  person  or  family  of  the  dispossessed  ten- 
ant, you  will  not  be  liable  therefor  In  an  ac- 
tion for  damages,  unless  the  tenant  prove 
that  he  suffered  some  physical  Injury."  It 
is  said  in  13  Cyc.  45:  "In  the  absence  of 
personal  injury  or  aggravating  circumstan- 
ces, a  party  is  not  entitled  to  recover  dam- 
ages for  mental  anguish  in  connection  with 
Injury  done  to  his  property;  but  where  the 
acts  complained  of  are  willful  and  wanton, 
and  the  element  of  malice  is  apparent,  the 
courts  have  been  Inclined  to  allow  damages 
for  injured  feelings." 

Plaintiff  in  this  case  was  not  a  trespasser, 
and,  while  she  had  been  served  with  notice 
to  quit,  her  refusal  to  leave  the  premises  had 
not  been  persisted  In  for  such  a  length  of 
time  as  to  make  an  aggravated  case  of  hold- 
ing over,  or  to  furnish  excuse  for  extreme 
measures  on  the  part  of  the  landlord.  She 
had  certain  rights,  Including  the  right  not  to 
be  forcibly  and  unlawfully  dispossessed.  The 
law  furnished  the  defendants  ample  rem- 
edies, and  I  think  the  evidence  shows  such 
a  willful  tort  on  their  part  as  to  warrant  the 
allowance  of  substantial  damages  for  the  hu- 
miliation and  disgrace  suffered  by  plaintiff, 
and  which  resulted  directly  from  their  will- 
ful and  wrongful  acts. 


(76  Kan.  612f 

HARPER  v.  IOLA  PORTLAND  CEMENT 
CO.  et  al. 

(Supreme  Court  of  Kansas.    Jan.  11,  1908.)* 

On  petition  for  rehearing.  Denied. 
For  former  opinion,  see  93  Pac.  179. 

PER  CURIAM.  In  a  petition  for  a  re- 
hearing It  is  pointed  out  that  the  record  is 
open  to  the  interpretation  that  It  was  an 
unexploded  charge  of  a  "pop  hole"  which 
injured  the  plaintiff.  Apparently  this  Is 
true;  but  the  fact  does  not  affect  the  deci- 
sion of  the  cause  or  the  validity  of  the  opin- 
ion rendered. 

The  plaintiff  testified  as  follows:  "Q.  I 
will  ask  you  to  state  what  the  rule  of  the 
company  was  at  the  time  you  was  Injured,  or 
previous  to  that  time,  and  within  a  short 
time  previous  to  that  time,  with  reference  to 
finding  out  whether  or  not  the  pop  shots  that 
were  loaded  had  exploded.  If  there  was  any 
rule,  state  that  rule.  A.  Yes,  sir ;  there  was 
a  rule  of  that,  that  they  should  find  how 
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many  they  had  loaded  to  see  that  they  all 
had  went.  Q.  Who  should  do  that?  A. 
Why,  the  foreman;  that  was  his  place  to  see 
they  all  went  Q.  Did  the  shooter  have  any- 
thing to  do  about  the  matter?  Who  counted 
them  when  they  went,  or  who  repeated  the 
number?  A.  The  man  counted  them;  and 
then  the  foreman  counted  them,  too.  Q. 
What  man?  A  The  one  that  done  the  shoot- 
ing, and  then  he  would  come  back  there  and 
look.  Q.  Did  the  same  man  do  the  loading 
and  the  shooting?  A.  Yes,  sir.  Q.  Then  the 
rule,  as  I  understand  you,  was  this:  That 
the  man  who  loaded  the  holes  also  shot  the 
holes?  A.  Yes,  sir.  Q.  It  was  his  duty  to 
count  the  number  he  loaded?  A.  Yes,  sir. 
Q.  Who  counted  the  number  that  were  shot? 
A.  Why,  then  the  foreman  counted  them,  too. 
Q.  He  and  the  foreman  both  counted  the 
number  of  shots?  A.  Yes,  sir.  Q.  Then  sup- 
pose a  load  hadn't  gone?  A.  Well,  then  he 
would  go  back,  and  hunt  It,  and  shoot  it. 
Q.  Who?  A.  The  one  that  does  the  shooting. 
He  put  something  there  If  they  didn't  wait 
to  shoot  it,  so  they  would  know  there  was  a 
loaded  hole  there.  Q.  It  was  the  duty  of 
the  shooter  to  mark  it,  if  he  could  not  shoot 
it?  A.  If  it  was  too  late,  he  would  tell  him 
he  could  not  shoot  it,  and  he  would  mark  it, 
and  tell  them  there  was  a  loaded  hole  such  a 
place — them  that  was  working  there  by  it. 
Q.  Prom  whom  would  the  shooter  get  his  in- 
structions with  reference  to  his  duty?  A. 
Prom  the  foreman  of  the  quarry.  Q.  At  the 
time  you  was  Injured  I  will  ask  you  to  state 
whether  or  not  you  had  any  knowledge  of 
any  notice  that  the  rock  you  were  drilling 
upon  was  loaded.  A.  No,  sir.  Q.  Did  you 
know  of  any  way  of  finding  out  or  of  telling 
that  rock  was  loaded?  A.  No,  sir;  I  had  no 
way  of  finding  out  It  looked  like  any  of 
the  rest  of  them.  *  *  *  Q.  The  rock  you 
drilled — I  will  ask  you  to  state  whether  or 
not  in  drilling  the  rock  where  you  was  hurt, 
you  noticed  or  could  tell,  from  the  way  it 
drilled,  that  it  had  been  drilled  before?  A. 
No,  sir;  could  not  tell  any  difference.  Q. 
Was  there  anything  about  the  location  of  the 
rock,  or  the  consistency  of  It,  or  the  sur- 
roundings, that  suggest  to  you,  or  from 
which  you  could  tell,  that  the  rock  had  been 
drilled?  A.  No,  sir.  Q.  Was  there  any- 
thing from  which  you  was  able  to  tell  that 
the  rock  had  been  loaded?  A.  No,  sir." 

The  assumption  In  the  petition  for  rehear- 
ing that  this  position  was  abandoned  upon 
cross-examination  Is  unsupported  by  the  rec- 
ord. The  plaintiff  was  not  cross-examined 
upon  the  defendant's  duty  to  mark  unshot 
holes  and  warn  workmen  of  them,  and  in  re- 
spect to  the  counting  of  shots  he  testified 
on  cross-examination  as  follows:  "Q.  Whose 
duty  was  It  to  count  the  shots?  A.  It  was 
the  foreman's  duty  to  count  them.  He  count- 
ed them  while  I  was  shooting.  Q.  That  is 
what  you  are  testifying  about?  A.  Yes,  sir. 
Q.  Mr.  BHsa  was  your  foreman  then?  A. 
Yes,  sir;  I  counted  them,  and  I  worked  under 
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Lang.  He  quit  after  that,  and  Lang  was 
foreman.  Q.  Did  you  count  them  for  Lang? 
A.  He  asked  me  how  many  holes  I  had  drill- 
ed— I  had  loaded;  and  I  told  blm  I  had  so 
many  holes  to  shoot  Q.  When  he  wasn't 
there,  would  you  shoot  them  off?  A.  He  was 
always  there.  You  had  to  shoot  before  9 
o'clock,  and  he  would  come  around  and  tell 
me  in  time,  and  ask  me  how  many  holes  I 
had.   Q.  He  always  did  that?   A.  Yes,  sir." 

A  witness,  Hardie  Jones,  testified  that  It 
was  the  duty  of  the  man  who  did  the  shoot- 
ing to  count  the  shots,  locate  the  holes  that 
missed,  and  afterward  shoot  them,  and  that 
the  shooter  worked  under  the  direction  of 
the  quarry  foreman.  This  evidence  supports 
the  contention  of  the  plaintiff  in  respect  to 
the  duty  resting  upon  the  defendant.  It  does 
not  He  with  the  defendant  cavalierly  to 
waive  the  plaintiffs  evidence  out  of  the  case 
by  saying  he  "undertook  to  concoct  some  rule 
or  regulation  established  by  and  to  be  per- 
sonally carried  out"  by  the  quarry  foreman. 
In  this  state  it  is  the  province  of  the  Jury 
to  weigh  evidence  and  to  pass  upon  the  cred- 
ibility of  witnesses. 

In  the  petition  for  rehearing  the  following 
question  is  asked:  "Suppose  plaintiff's  own 
statement  was  true,  that  defendant  promised 
to  repair  the  lights,  but  without  such  repair 
the  plaintiff  with  full  knowledge  goes  to 
work;  does  he  not  assume  the  risk  of  work- 
ing with  the  lights  as  they  are?"  A  full  an- 
swer may  be  found  In  the  case  of  K.  C,  M. 
&  O.  Ry.  Co.  v.  Loosley  (Kan.)  90  Pac.  990. 

All  other  matters  presented  by  the  petition 
for  a  rehearing  are  fully  covered  by  the 
original  opinion,  which  proceeds  upon  prin- 
ciples of  law  long  settled  in  this  state  and  in 
full  accord  with  Justice  and  right  between 
employers  of  labor  and  laborers,  who  must  be 
furnished  a  reasonably  safe  place  in  which 
to  wprk. 

The  petition  for  a  rehearing  is  denied. 

SC1IAEFER  v.  GOLD  CORD  MINING  CO. 
(Supreme  Court  of  Montana.   Jan.  18,  1908.) 

1.  Judgment—  Default— Setting  Aside— Af- 
fidavits on  Application. 

Under  Code  Civ.  Proc.  8  774,  giving  courts 
power  to  relieve  against  default  judgments  "in 
furtherance  of  justice,"  a  party  must  support 
his  application  to  open  a  default  by  an  affidavit 
of  merits,  or  tender  a  copy  of  his  proposed  an- 
swer. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  §  311.] 

2.  Same. 

An  affidavit  that  a  corporation  against 
which  judgment  was  entered  fully  and  fairly 
stated  the  case  to  counsel  by  its  president,  and 
that  it  had  a  good  defense,  not  being  a  state- 
ment of  the  facts  relied  on,  did  not  authorize  the 
opening  of  the  default. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  §§  312,  313.] 

3.  Same— Nature  of  Remedy. 

A  default  judgment  will  not  be  opened  to 
allow  a  demurrer  to  be  interposed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment  it  249,  292-295.] 
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Appeal  from  District  Court,  Lewis  and 
Clark  County;  J.  M.  Clements,  Judge. 

Action  by  Hulda  gchaeter  against  the  Oold 
Cord  Mining  Company.  From  a  default 
judgment  for  plaintiff,  and  from  an  order 
denying  a  motion  to  set  the  judgment  aside, 
defendant  appeals.  Affirmed. 

In  December,  1906,  this  action  was  com- 
menced in  the  district  court  of  Lewis  and 
Clark  county  by  filing  a  complaint  and  hav- 
ing a  summons  Issued.  Service  of  summons 
was  made  upon  the  defendant  on  February 
14,  1907,  by  delivering  to  an  officer  of  the  de- 
fendant a  copy  of  the  summons  together  with 
a  copy  of  the  complaint.  The  return  of  the 
sheriff,  made  on  the  last-mentioned  date, 
however,  recited  that  such  service  had  been 
made  by  delivering  to  the  president  of  the 
defendant  company  a  copy  of  the  summons. 
On  March  1st  the  sheriff  made  application  to 
the  judge  of  the  district  court  for  permission 
to  withdraw  the  summons  from  the  flies  and 
correct  the  return  to  conform  to  the  facts, 
and,  such  permission  having  been  granted,  an 
amended  return  was  indorsed  upon  the  sum- 
mons, which  recites  that  service  of  summons 
•was  made  by  delivering  to  the  secretary  of 
the  company  a  copy  of  the  summons  together 
with  a  copy  of  the  complaint.  On  March  9, 
1907.  the  plaintiff  had  the  default  of  the 
defendant  entered  for  failure  to  appear  and 
answer  or  demur,  and  a  judgment  was  there- 
upon rendered  and  entered  in  favor  of  the 
plaintiff  for  the  relief  demanded  In  the  com- 
plaint. On  April  Bth  the  defendant  moved 
the  court  to  vacate  the  judgment,  set  aside 
the  default,  and  permit  the  defendant  to  "ap- 
pear, answer,  or  demur  to  the  complaint" 
The  grouud  of  the  motion  was  that  the  sher- 
iff's return  had  been  amended  without  notice 
to  the  defendant,  that  the  defendant  had  re- 
lied upon  the  defective  return  first  made, 
and  had  not  appeared  In  the  action  within 
the  time  allowed  by  law.  This  motion  was 
supported  by  an  affidavit  of  counsel  for  de- 
fendant showing  the  principal  facts  set  forth 
above,  and  which  affidavit  also  recites: 
"That  deponent  further  says  that  on  or  about 
the  16th  day  of  February,  1907,  as  aforesaid, 
E.  A.  Wetmore,  Esq.,  the  president  of  the 
said  defendant  corporation,  fully  and  fairly 
stated  the  case  In  this  cause  to  the  under- 
signed, Its  counsel,  of  Helena,  Mont,  and 
after  such  statement  was  advised  by  them 
that  the  defendant  corporation  bad  a  good 
and  substantial  defense  on  the  merits  of  the 
action,  and  that  deponent  verily  believes  the 
same  to  be  true,  and  this  deponent  says  that 
said  defendant  has  a  good  and  meritorious 
defense  to  said  action."  Upon  consideration, 
this  motion  was  denied,  and  defendant  ap- 
pealed from  the  judgment  and  from  the  or- 
der denying  its  motion. 

Henry  R.  Thompson,  for  appellant  C.  E 
Pew,  for  respondent 

HOLLOW  AY,  J.  (after  stating  the  facts  as 
above).   It  may  be  said  to  be  the  settled  doc- 


trine in  this  state  that  In  an  instance  of  this 
character,  where  a  party  defendant  In  de- 
fault applies  to  the  court  to  have  the  default 
set  aside,  he  must,  in  addition  to  excusing 
his  default,  support  bis  application  by  an 
affidavit  of  merits  setting  forth  the  facts 
constituting  his  defense,  or  tender  with  his 
motion  and  affidavit  a  copy  of  his  proposed 
answer.  Donnelly  v.  Clark,  6  Mont  135,  9 
Pac.  887  ;  Bowen  v.  Webb,  34  Mont  61,  85 
Pac.  739.  And  there  is  good  reason  >f or  this 
rule.  A  court  would  not  be  justified  in  set- 
ting aside  a  judgment  manifestly  just  In 
order  to  move  the  court  the  defendant  must 
make  it  appear  prima  fade  that  the  action 
sought  Is  In  the  Interest  of  justice ;  for  sec- 
tion 774  of  the  Code  of  Civil  Procedure  gives 
to  the  court  power  to  relieve  against  a  judg- 
ment entered  by  default  only  when  such  re- 
lief is  In  furtherance  of  justice,  and  it  is 
from  such  affidavit  of  merits,  or  proposed 
answer,  that  the  trial  court  is  to  determine 
whether  the  defendant  has  prima  facie  a 
defense  upon  the  merits.  The  statement  In 
the  affidavit  filed  in  this  instance,  that  the 
defendant  by  its  president,  "fully  and  fair- 
ly stated  the  case  In  this  cause  to  the  under- 
signed, *  *  *  and  this  deponent  sayB  that 
said  defendant  has  a  good  and  meritorious 
defense  to  said  action,"  is  not  a  statement  of 
facts,  and  could  not  enlighten  the  court  upon 
the  subject  of  the  defense  intended  to  be 
made.  Indeed,  the  defendant  did  not  ask  to 
be  permitted  to  answer  the  complaint  but 
did  ask  to  have  the  default  set  aside,  and 
that  It  be  permitted  to  answer  or  demur. 
Courts  do  not  open  defaults  In  order  to  allow 
demurrers  to  be  interposed.  Bowen  v.  Webb, 
supra. 

While  there  is  also  an  appeal  from  the 
judgment  no  contention  Is  made  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  Appellant's 
brief  Is  devoted  exclusively  to  a  considera- 
tion of  the  appeal  from  the  order. 

In  the  absence  of  an  affidavit  of  merits  set- 
ting forth  the  facts  constituting  the  defend- 
ant's defense,  or  a  copy  of  the  answer  pro- 
posed, the  district  court  did  not  abuse  Its  dis- 
cretion in  refusing  to  set  aside  the  default 
and  the  judgment  and  order  are  therefore 
affirmed. 

Affirmed. 

BRANTLY,  C.  J.,  and  SMITH,  J.,  concur. 


HILL  et  al.  v.  ELLI NOHOUSE  et  al. 

(Supreme  Court  of  Montana.    Jan.  25,  1908.) 

1 .  New  Trial  —  Motion  —  Arno avits  —  Fil- 
ing— Time. 

Code  Civ.  Proc.  If  1173,  allows  10  days  aft- 
ter  notice  of  motion  for  a  new  trial  in  which  to 
prepare,  serve,  and  file  the  evidence,  statement, 
etc.  A  finding  and  decision  having  been  filed 
August  30,  1905,  on  September  6th  a  written 
stipulation  was  made  that  either  party  might 
have  30  days  "additional"  time  in  which  to  give 
notice  of  intention  to  move  for  a  new  trial,  and 
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90  days  "additional"  time  in  which  to  prepare, 
serve,  and  file  affidavits,  bills  of  exception,  or 
statements  in  support  of  the  motion.  Appel- 
lant gave  notice  of  motion  for  a  new  trial  Octo- 
ber 7th,  and  all  the  affidavits  were  filed  January 
3,  1906.  Held,  that  appellant  was  entitled  to 
30  days  in  addition  to  the  4  days  of  the  10-day 
period  not  yet  expired  when  the  stipulation  was 
made  in  which  to  serve  notice  of  motion  for  a 
new  trial,  and  that  the  90  days  stipulated  for 
in  which  to  file  affidavits,  bills  of  exception,  or 
statements,  etc.,  in  support  of  the  motion,  be- 
gan to  run  on  the  expiration  of  10  days  after 
the  service  of  notice,  and  hence  the  affidavits 
were  filed  in  time. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  p.  178.] 

2.  Same— Surprise. 

A  motion  for  a  new  trial  for  surprise  will 
be  granted  only  when  it  is  clearly  shown  that 
petitioner  was  actually  surprised,  that  the  facts 
from  which  the  surprise  resulted  had  a  material 
bearing  on  the  case,  that  the  verdict  resulted 
mainly  therefrom,  and  that  applicant  was  not 
negligent,  but  that  he  acted  promptly,  exercis- 
ing every  means  reasonably  available  to  remedy 
the  condition,  and  that  the  result  of  a  new  trial 
would  probably  be  different. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  New  Trial,  §§  167,  108.] 

3.  Same— Affidavits. 

On  an  application  for  a  new  trial  for  sur- 
prise at  the  testimony  of  certain  witnesses  as  to 
the  priority  of  petitioner's  right  to  certain  wa- 
ter, he  testified  that  when  he  talked  with  the 
witnesses  they  stated  that  when  his  predecessor 
in  interest  was  deprived  of  the  water  which 
petitioner  claimed  '  he  went  and  took  it,"  while 
on  the  stand  the  witnesses  testified  instead  that 
he  recognized  the  rights  of  others  to  priority. 
It  did  not  appear  that  the  finding  against  peti- 
tioner was  based  on  the  testimony  of  such  wit- 
ness, and  it  was  also  shown  that  there  were 
many  other  witnesses  found  after  the  trial  who 
could  furnish  the  evidence  petitioner  desired. 
He  made  no  application  for  a  continuance  at 
the  trial,  nor  to  have  the  case  reopened  until  the 
filing  of  the  motion  for  a  new  trial.  Held,  that 
the  application  was  properly  denied. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  New  Trial,  §§  181-183.] 

4.  Appeal— New  Trial— Review— Record. 

Where,  on  appeal  froni  an  order  denying 
an  application  for  a  new  trial  because  of  sur- 
prise, the  evidence  given  at  the  trial  was  not  in 
the  record,  the  Supreme  Court  could  not  say 
that  certain  newly  discovered  evidence  would 
change  the  result. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  25W6.] 

Appeal  from  District  Court,  Madison  Coun- 
ty; Geo.  B.  Winston,  Judge. 

Action  by  Charles  C.  Hill  and  others 
against  Fred.  Ellinghouse  and  others.  A  de- 
cree was  rendered  in  favor  of  plaintiffs,  and 
nn  order  was  entered  denying  the  motion  of 
defendant  Alex.  McKay  for  a  new  trial  for 
surprise,  and  he  appeals.  Affirmed. 

E.  B.  Howell,  for  appellants.  E.  J.  Calla- 
way and  Word  &  Word,  for  respondents. 

BRANTLT,  C.  J.  This  action  was  brought 
to  obtain  a  decree  adjudicating  the  respec- 
tive rights  of  the  parties  plaintiff  and  de- 
fendant against  each  other  and  among  them- 
selves, to  the  use  of  the  waters  flowing  in 
Indian  creek,  a  tributary  of  Ruby  river,  in 
Madison  county.    Each  of  the  11  plaintiffs 


claims  separate  rights,  though  they  were 
represented  by  a  single  attorney.  The  8 
defendants  were  represented  by  the  same  at- 
torneys, though  each  filed  a  separate  answer. 
From  this  condition  of  affairs  it  would  seem 
that  the  parties  plaintiff  and  defendant 
made  common  cause  against  each  other,  but, 
as  among  themselves,  proceeded  upon  the 
theory  that  their  respective  Interests  were 
not  conflicting.  In  any  event,  the  trial  re- 
sulted in  findings  of  fact  und  conclusions  of 
law  upon  each  right  involved,  as  to  the  date 
of  appropriation,  the  amount  thereof,  the 
character  of  the  beneficial  use,  etc.,  and  a 
decree  was  entered  accordingly. 

The  defendant  McKay  (appellant)  la  the 
owner  of  certain  lands  situate  on  Mill  creek, 
another  tributary  of  Ruby  river.  He  also 
owns  a  flouring  mill,  situate  on  the  same 
stream,  which  Is  propelled  by  water  power. 
It  seems  that  the  water  diverted  by  him 
through  his  mill  ditch,  and  for  the  Irriga- 
tion of  his  lands  on  Mill  creek,  does  not,  aft- 
er its  release,  return  to  Indian  creek,  but 
Hows  into  the  channel  of  Mill  creek.  The 
issue  at  the  trial,  so  far  as  appellant  la  con- 
cerned, was  whether  the  right  asserted  by 
him  through  his  mill  ditch  was  superior  to 
the  rights  of  the  other  claimants  during  the 
season  of  the  year  when  irrigation  was  nec- 
essary for  farming  purposes,  or  whether  it 
was  available  only  during  the  other  portions 
of  the  year.  The  appellant  claims  as  the 
successor  In  interest  of  one  Hall,  now  dead, 
who,  with  others,  built  the  mill  and  con- 
structed the  ditch  in  18G6.  The  court  found 
that  "it  was  the  intention  of  those  who  built 
the  mill  ditch  and  appropriated  the  waters 
of  Indian  creek  thereby  to  use  the  waters 
for  mill  and  power  purposes  when  the  wa- 
ters of  Indian  creek  were  not  needed  for 
irrigation  purposes."  It  was  accordingly 
adjudged  that  the  defendant's  use  must  be 
confined  to  the  autumn,  winter,  and  early 
spring  months,  when  the  "waters  of  Indian 
creek  are  not  required  for  the  proper  irriga- 
tion of  lands."  This  defendant  has  appealed 
from  an  order  denying  his  motion  for  a  new 
trial.  The  ground  of  bis  motion  was  sur- 
prise, In  that  two  witnesses,  Introduced  by 
him  to  establish  his  right,  made  statements 
at  the  trial  directly  contrary  to  what  they 
bad  induced  him  to  believe  they  would  make 
when  he  had  interviewed  them  to  ascertain 
what  their  testimony  would  be  touching  his 
right.  His  affidavit  in  support  of  the  motion 
states,  In  substance,  that  he  was  charged 
by  his  counsel  with  the  duty  of  finding  and 
producing  witnesses  in  support  of  his  water 
right  through  his  mill  ditch;  that  In  per- 
formance of  this  duty  be  questioned  witness- 
es John  Hatfield  and  William  Ferm  as  to 
the  use  of  the  water  in  the  mill  during  thft 
time  Hall  was  one  of  the  owners  of  it;  that 
he  questioned  them  fully,  but  neither  of 
them  disclosed  to  him  any  fact  or  informa- 
tion tending  to  impair  the  superiority  of  his 
right  during  Hall's  ownership,  or  tending  to 
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show  that  Hall  ever  recognized  any  right  In 
Indian  creek  superior  to  the  mill  ditch  right; 
that,  on  the  contrary,  Hatfield,  when  ques- 
tioned by  affiant  as  to  the  conduct  of  Hall 
when  the  farmers  without  his  consent  di- 
verted the  water  from  the  mill  ditch,  told 
him  that  Hall  "went  and  took  it,"  meaning 
md  intending  that  affiant  should  understand 
thereby  that  Hatfield  would  testify  that  un- 
der such  circumstances  Hal!  reclaimed  the 
water,  thus  asserting  the  superior  right  of 
the  mill  ditch;  that,  relying  upon  the  In- 
formation so  given  him  by  Hatfield  and 
Ferm,  and  believing  that  they  had  fully 
stated  the  facta  to  which  they  would  tes- 
tify, affiant  called  them  to  testify  In  his  be- 
half, and  took  no  steps  to  secure  testimony 
from  other  witnesses  to  establish  the  facts; 
that  Hatfield  testified  upon  the  trial  direct- 
ly contrary  to  what  he  had  informed  affiant 
prior  to  the  trial,  by  saying  that  Hall  had 
an  understanding  with  the  farmers  below 
the  head  of  his  ditch  that  when  they  wanted 
the  water  they  could  take  It  and  shut  the 
mill  down,  that  the  fanners  took  the  water 
whether  it  was  needed  for  the  mill  or  not, 
that  this  arrangement  was  the  result  of  a 
bargain,  made  about  the  year  1866  with  one 
Bateman  and  sundry  other  persons;  that 
William  Ferm  testified  that  Hall  had  obtain- 
ed permission  from  certain  unnamed  per- 
sons to  build  the  mill  ditch  with  the  under- 
standing that  when  they  needed  the  water  It 
was  to  be  returned  to  them;  that  Ferm,  be- 
ing called  by  plaintiffs  as  their  own  witness 
in  rebuttal,  testified  positively  that  Hall  had 
told  the  witness  that  he  used  the  water  from 
Indian  creek  with  the  consent  of  the  people 
living  along  the  stream  below;  that  both 
these  witnesses  constantly  associated  with 
the  plaintiffs  and  their  witnesses;  and,  up- 
on information  and  belief,  he  charges  that 
their  testimony  at  the  trial  was  the  result 
of  collusion  with  plaintiffs.  It  is  further 
alleged  that  if  a  new  trial  should  be  granted, 
the  appellant  can  produce  six  witnesses, 
naming  them,  whose  testimony  will  show 
that  Hall,  his  predecessor,  always  possessed 
and  asserted  the  right  to  the  use  of  the  mill 
ditch,  to  the  exclusion  of  all  other  rights 
below  the  mouth  of  that  ditch.  The  affida- 
vits of  these  witnesses  were  also  used  in  sup- 
port of  the  motion,  and,  generally,  support 
the  Hall  right,  as  claimed  by  the  appellant. 
The  plaintiffs  filed  no  counter  affidavits,  and 
hence  the  statements  of  the  appellant,  so 
far  as  they  are  statements  of  fact,  are  not 
controverted. 

Do  the  facts  stated  make  out  a  case  upon 
which  the  court  should,  In  Its  discretion, 
have  granted  a  new  trial?  Before  proceed- 
ing to  a  determination  of  this  question,  how- 
ever, it  is  necessary  to  notice  a  question  of 
practice,  arising  upon  an  objection  to  the 
consideration  of  the  affidavits,  that  they  were 
filed  out  of  time.  The  findings  and  decision 
in  the  case  were  filed  on  August  30,  1905. 
Of  this  fact  the  parties  all  seem  to  have  had 


notice.  On  September  6th  the  parties,  by 
their  attorneys,  entered  into  a  stipulation  in 
writing  that  any  one,  either  of  the  plaintiffs 
or  defendants,  who  might  be  dissatisfied  with 
the  decision,  might  have  30  days  "addition- 
al" time  in  which  to  give  his  notice  of  inten- 
tion to  move  for  a  new  trial,  and  also  90 
days  "additional"  time  in  which  to  "prepare, 
serve,  and  file"  affidavits,  bills  of  exception, 
or  statements  in  support  of  his  motion  for  a 
new  trial,  In  case  he  desired  to  make  such 
motion.  Notice  of  Intention  was  given  by 
appellant  on  October  7th.  The  affidavits  were 
all  filed  on  January  3,  1906.  On  the  hearing 
of  the  motion  objection  was  made  that  under 
the  terms  of  the  stipulation  the  affidavits 
should  have  been  filed  within  90  days  after 
September  20th;  In  other  words,  since  the 
stipulation  was  made  on  September  6th,  four 
days  before  the  time  for  giving  notice  had 
expired  (Code  Civ.  Proc.  §  1173),  the  90  days 
stipulated  for  should  be  computed  from  the 
10th  day  after  the  expiration  of  this  period, 
or  from  September  20th.  The  statute,  how- 
ever (section  1173,  supra,  subd.  1),  allows  10 
days  after  the  notice  is  given  in  which  to 
prepare,  serve,  and  file  the  affidavits,  state- 
ment, etc.,  In  support  of  the  motion.  Since 
this  is  so,  the  90  days  stipulated  for  this  pur- 
pose clearly  began  to  run  on  the  expiration 
of  10  days  after  the  service  of  notice,  else 
the  term  "additional,"  used  In  the  stipula- 
tion, can  have  no  significance.  The  effect  of 
the  use  of  this  term  In  the  stipulation  ex- 
tending the  time  for  giving  notice  (suppos- 
ing that  an  extension  of  time  for  the  giving 
of  this  notice  may  lawfully  be  made),  was 
to  allow  30  days  besides  the  4  days  of  the 
10-day  period  not  yet  expired.  It  was  so 
construed  by  the  parties,  and  properly  so 
(Emeric  v.  Alvarado,  64  Cal.  529, 2  Pac.  418) ; 
for  there  can  be  no  addition  where  there  is 
not  something  to  which  it  may  be  made.  The 
same  rule  must  apply  to  both  extensions. 

Coming  now  to  the  merits  of  the  motion, 
It  Is  the  general  rule  that  a  new  trial  will 
be  granted  on  the  ground  of  surprise,  only 
when  it  is  clearly  shown  that  the  movant 
was  actually  surprised,  that  the  facts  from 
which  the  surprise  resulted  had  a  material 
bearing  on  the  case,  that  the  verdict  or  de- 
cision resulted  mainly  from  these  facts,  that 
the  alleged  condition  is  not  the  result  of  mov- 
ant's own  inattention  or  negligence,  that  he 
has  acted  promptly  and  claimed  relief  at  the 
earliest  opportunity,  that  he  has  used  every 
means  reasonably  available  at  the  time  of 
the  surprise  to  remedy  the  disaster,  and  that 
the  result  of  a  new  trial  will  probably  be  dif- 
ferent. O'Dounell  v.  Bennett,  12  Mont  242, 
29  Pac.  1044;  Schellhous  v.  Ball,  29  Cal. 
605;  Doyle  v.  Sturla,  38  Cal.  456;  Chicago 
&  Great  Eastern  Ry.  Co.  v.  Vosburgh,  45  111. 
311;  Hull  v.  Minneapolis  St.  Ry.  Co.,  64 
Minn.  402,  67  N.  W.  218;  Spelling  on  New 
Trial  &  Appellate  Practice,  §  201 ;  14  Ency. 
Pleading  &  Practice,  723.  If  at  the  time  the 
condition  arises  the  party  can  make  use  of 
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other  evidence  at  band,  or  can  avoid  the 
threatened  disaster  by  securing  a  continu- 
ance, or  by  submitting  to  a  nonsuit,  he  must 
do  so;  and  not  only  so,  but,  after  these 
means  have  failed,  he  must  by  his  showing 
make  it  clear  that  his  allegation  is  not  a 
mere  pretense  to  cover  his  own  lack  of  dili- 
gence. As  was  said  in  Schellhous  v.  Ball, 
supra :  "It  is  the  duty  of  the  courts  to  look 
upon  applications  for  new  trials  upon  the 
ground  of  surprise  with  suspicion,  for  the 
reason  that  from  the  nature  of  the  case  sur- 
prise may  be  often  feigned  and  pretended, 
and  the  opposite  party  may  be  unable  to 
show  that  such  is  the  case.  Hence  the  par- 
ty alleging  surprise  should  be  required  to 
show  it  conclusively,  and  by  the  most  satis- 
factory evidence  within  his  reach."  In  Chi- 
cago &  Great  Eastern  Ry.  Co.  v.  Vosburgh, 
supra,  the  court  said:  "In  applications  for 
new  trials  on  such  ground  It  is  not  only  nec- 
essary that  the  party  should  have  been  sur- 
prised, but  that  it  was  in  a  matter  material 
to  the  issue,  and  that  it  produced  Injury  to 
the  party;  that  It  was  not  the  consequence 
of  neglect  or  inattention  on  the  part  of  the 
party  surprised;  also  that  he  used  all  rea- 
sonable efforts  to  overcome  the  evidence 
which  worked  the  surprise,  or  that  It  was 
not  within  his  power  to  have  done  so  by  the 
employment  of  reasonable  diligence."  Apply- 
ing this  rule  to  the  appellant's  affidavit,  we 
find  that  it  Is  Insufficient  in  several  particu- 
lars. It  does  not  appear  therefrom,  except 
by  way  of  conclusion  of  the  affiant,  what  In- 
quiry appellant  made  of  the  witnesses  whose 
conduct  Is  complained  of;  nor  does  it  ap- 
pear, except  in  the  same  way,  what  they  told 
him  they  would  testify  to.  Except  the  state- 
ment of  Hatfield  that  Hall  said  he  "went  and 
took  it,"  referring  to  the  water,  we  have  but 
the  conclusion  of  the  appellant  as  to  what 
the  purport  of  the  statements  to  him  by  the 
witnesses  were.  They  may  have  had  the 
purport  and  evidentiary  valne  assigned  to 
them  by  the  appellant,  but  that  this  is  true 
we  cannot  say,  because  the  details  of  them 
are  not  before  us.  The  evidence  heard  by 
the  trial  court  Is  not  before  us.  Therefore 
we  cannot  say,  except  from  the  statements 
In  the  affidavit,  that  the  court  based  Its  find- 
ings as  to  the  mill  ditch  mainly  upon  their 
testimony.  So  far  as  we  know,  there  may 
have  been  other  evidence  in  the  case,  and 
sufficient  to  justify  the  finding,  even  If  the 
witnesses  had  testified  as  appellant  supposed 
they  would.  For  while  we  may  Infer  from 
the  affidavit  that  they  were  the  only  witness- 
es called  by  appellant,  there  Is  no  positive 
statement  that  such  was  the  case,  or  that 
they  were  the  only  witnesses  who  testified 
as  to  the  mill  ditch.  From  the  affidavit,  as 
a  whole,  coupled  with  the  fact  that  many 
other  witnesses  were  found  after  the  trial 
was  over  who  could  furnish  the  desired  evi- 
dence, we  think  the  Inference  permissible 
that  the  appellant  was  negligent  in  the  search 


for  evidence  to  sustain  hit  contention  prior 
to  the  trial,  and  that  the  judge  who  decided 
the  motion  thought  so. 

There  is  a  total  want  of  any  showing  of 
prompt  action  and  diligence  on  the  part  of 
the  appellant  In  his  effort  to  avoid  the  result 
of  his  alleged  surprise  at  the  testimony, 
when  it  came  out  He  made  no  application 
for  a  continuance.  He  did  not  call  the  at- 
tention of  counsel  to  the  matter ;  nor  was  it 
called  to  the  attention  of  the  court  It  does 
not  appear  that  he  did  not  have  other  evi- 
dence at  hand  or  within  reach  which  would 
have  been  available.  In  fact  ao  far  as  we 
can  judge,  he  sat  silent  during  the  trial,  and, 
though  the  cause  was  tried  by  the  court  alt- 
ting  without  a  jury,  and  it  was  held  under 
advisement  from  June  4th,  the  date  of  the 
trial,  until  August  30th,  the  appellant  made 
no  application  to  have  the  cause  reopened, 
but  still  remained  silent  thinking,  no  doubt 
that  the  result  would  be  satisfactory.  Evi- 
dently the  surprise  upon  which  he  relies  is 
the  surprise  at  the  result,  rather  than  at 
anything  that  occurred  during  the  trial.  A 
consideration,  which  is  conclusive,  however, 
Is  that  it  Is  not  at  all  apparent  that  there 
is  any  probability  that  the  result  reached  by 
the  trial  judge  would  be  different  If  a  new 
trial  were  granted.  As  stated  above,  the 
evidence  ia  not  before  us,  and  though  It  may 
be  conceded  that  the  new  witnesses  whose 
affidavits  are  embodied  in  the  record  would 
testify  as  they  allege,  in  the  absence  of  the 
evidence,  we  cannot  say  that  a  different  re- 
sult would  probably  be  reached. 

We  are  of  the  opinion  that  no  abuse  of  dis- 
cretion is  shown,  and  that  the  order  denying 
a  new  trial  should  be  affirmed.  It  Is  so  or- 
dered. 

HOLLOW  AY  and  SMITH,  JJ.,  concur. 


WHITE  et  al.  v.  BARLING. 
(Supreme  Court  of  Montana.    Jan.  25,  1908.) 

1.  Appeal— Review— New  Trial. 

An  order  granting  a  motion  for  a  new  tri- 
al, which  does  not  specify  the  particular  ground 
on  which  it  was  granted,  will  be  approved  on 
appeal,  if  it  was  justified  on  any  one  or  more 
of  the  grounds  of  the  motion. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  3404-3427.] 

2.  Same. 

A  motion  for  a  new  trial,  on  the  ground 
that  the  findings  are  not  supported  by  the  evi- 
dence, is  addressed  to  the  sound  legal  discre- 
tion of  the  trial  court,  and  its  order  will  not  be 
disturbed,  except  in  a  case  of  manifest  abuse  of 
such  discretion. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §S  3871-3873.] 

3.  New  Tbial— -Findings  Not  Supported  bt 
Evidence. 

It  is  the  duty  of  the  trial  court  to  set  aside 
a  finding  against  which  it  concludes  that  the 
evidence  preponderates. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37,  New  Trial,  Si  135-149.] 
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4.  Equity  —  New  Teial  —  Modification  of 
Findings— Control  by  Court. 

A  litigant,  in  an  equity  case,  may  mora  for 
a  modification  of  a  finding,  or  for  a  new  trial, 
and  the  court  may  not  dictate  the  method  to  be 
pursued. 

5.  New  Tbial— Discretion  ot  Coubt— View 
by  Juby. 

Where,  in  an  action  to  determine  water 
rights,  one  of  the  questions  was  the  capacity  of 
plaintiffs'  ditch  as  of  the  date  of  defendant's 
appropriation,  made  more  than  three  years  prior 
to  the  date,  when  the  jurors  viewed  the  premis- 
es by  order  of  court,  and  the  evidence  showed 
that  during  the  interval  the  ditch  had  become 
greatly  out  of  repair,  so  that  the  jurors  could 
not  have  received  much  assistance,  if  any,  from 
viewing  the  ditch,  the  court  did  not  abuse  its 
discretion  in  setting  aside  the  findings. 

[Ed.  Note.— For  cases  in  point.  Bee  Cent.  Dig. 
vol.  37,  New  Trial,  §§  135-140.] 

Appeal  from  District  Court,  Yellowstone 
County;  0.  H.  Loud,  Judge. 

Action  by  William  D.  White  and  another 
against  Fred.  W.  Barling.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Affirmed. 

This  is  an  action  to  determine  the  relative 
rights  of  the  parties  to  the  use  of  the  waters 
of  Blue  creek,  a  tributary  of  Yellowstone 
river.  Upon  the  trial  a  large  number  of  spe- 
cial Interrogatories  were  submitted  to  the 
jury  and  answered.  These  special  findings 
were  approved  by  the  court,  and  a  decree 
in  conformity  therewith  rendered  and  en- 
tered. The  plaintiffs  then  moved  for  a  new 
trial,  specifying  as  one  of  the  grounds, 
among  others,  insufficiency  of  the  evidence 
to  sustain  certain  of  the  findings.  The  court, 
In  an  order  general  in  its  terms,  sustained 
the  motion,  and  the  defendant  has  appealed 
from  the  order  granting  a  new  trial. 

T.  8.  Hogan  and  M.  J.  Lamb,  for  appel- 
lant  O.  F.  Goddard,  for  respondents. 

HOLLOW  AY,  J.  (after  stating  the  facts 
as  above).  It  must  be  conceded  to  be  the 
rule,  now  firmly  established  in  this  jurisdic- 
tion, that,  where  a  trial  court  has  granted 
a  motion  for  a  new  trial  In  an  order  such 
as  the  one  before  us,  which  does  not  specify 
the  particular  ground  upon  which  it  was 
granted,  the  action  will  be  approved  by  this 
court,  If  It  was  justified  upon  any  one  or 
more  of  the  grounds  of  the  motion.  Walsh 
r.  Conrad,  85  Mont.  68,  88  Pac.  655;  Four- 
nler  v.  Coudert,  34  Mont.  484,  87  Pac.  455; 
Case  v.  Kramer,  34  Mont.  142,  85  Pac.  878; 
Gillies  v.  Clarke  Fork  Coal  Min.  Co.,  32 
Mont.  320,  80  Pac.  370;  Wright  v.  Mathews. 
28  Mont  442,  72  Pac.  820;  Beach  v.  Spokane 
R.  &  W.  Co.,  25  Mont.  367,  65  Pac.  106.  It 
Is  also  well  settled  that  a  motion  for  a  new 
trial  upon  the  ground  that  the  findings  are 
not  supported  by  the  evidence  Is  addressed 
to  the  sound  legal  discretion  of  the  trial 
court,  and  Its  order  will  not  be  disturbed, 
except  in  a  case  of  manifest  abuse  of  such 
discretion.  Fournler  v.  Coudert,  above;  Case 
Kramer,  above;  Vogt  v.  Baldwin,  20 
Mont  322,  51  Pac  157;  Murray  v.  Ilelnze, 
17  Mont  353,  42  Pac.  1057,  43  Pac.  714;  Hag- 
gin  T.  Salle,  14  Mont  79,  35  Fac.  514. 


One  of  the  principal  questions  In  issue  In 
this  case  was  the  capacity  of  a  certain  ditch 
owned  by  the  plaintiffs,  and  by  means  of 
which  they  conveyed  water  to  their  lands; 
and  It  was  of  particular  Importance  to  de- 
termine the  capacity  of  this  ditch  at  the  date 
of  defendant's  appropriation,  September  19, 
1902,  which  was  three  years  and  seven 
months  prior  to  the  date  of  the  trial.  The 
jury  found  that  such  capacity  was  30  min- 
ers' Inches,  and  this  finding  (No.  28)  was  ap- 
proved by  the  court  Upon  motion  for  new 
trial  this  particular  finding  was  attacked,  as 
were  others,  and,  after  a  hearing,  the  trial 
court  granted  the  motion.  Upon  the  question 
submitted,  and  of  which  finding  No.  28  is 
the  answer,  the  evidence  offered  by  the  re- 
spective parties  was  extremely  conflicting, 
and  It  appears  to  us  that  different  courts 
might  reasonably  differ  as  to  the  weight  of 
the  evidence  so  offered.  At  least  we  are  not 
prepared  to  say  that  this  record  discloses 
that  the  evidence  upon  that  subject  prepon- 
derates in  favor  of  that  finding.  If  the  trial 
court  came  to  the  conclusion  that  finding  No. 
28  was  not  supported  by  the  evidence,  that 
is,  that  the  evidence  preponderated  against 
that  finding,  then  it  was  the  duty  of  the  court 
to  set  it  aside.  Harrington  v.  Butte  &  Bos- 
ton Min.  Co.,  27  Mont.  1,  69  Pac.  102 ;  Pat- 
ten v.  Hyde,  23  Mont.  23,  67  Pac.  407.  But 
it  is  said  that  this  finding  No.  28,  or  any 
other  one  to  which  plaintiffs  took  exception, 
might  have  been  corrected  upon  motion  to 
modify  the  findings,  without  putting  the  par- 
ties to  the  trouble  and  expense  of  a  new 
trial,  and  in  this  appellant  Is  correct.  But 
under  our  cumbersome  practice  a  litigant 
in  an  equity  case  may  move  for  a  modifica- 
tion of  the  findings,  or  may  move  for  a  new 
trial,  and  we  know  of  no  rule  of  law  which 
authorizes  a  court  to  dictate  to  a  litigant 
which  method  he  shall  pursue  Plaintiffs 
did  not  ask  the  court  for  a  modification  of 
the  findings,  but  did  ask  for  a  new  trial,  and 
with  their  selection  of  the  remedy  to  be  pur- 
sued we  cannot  interfere. 

But  it  is  earnestly  contended  by  appellant 
that  since  the  trial  court  directed  a  view 
of  the  premises,  and  such  view  was  had, 
the  court  thereafter  abused  its  discretion  In 
setting  aside  the  findings  made.  While  un- 
der some  circumstances  this  argument  might 
be  advanced  with  great  force,  we  think  it 
can  hardly  be  done  in  this  instance.  As  said 
above,  the  effort  was  directed  to  a  determina- 
tion of  the  capacity  of  plaintiffs'  old  ditch, 
as  of  the  date  of  defendant's  appropriation, 
which  was  more  than  three  years  prior  to 
the  date  when  the  jurors  viewed  the  prem- 
ises; and  the  evidence  tends  very  strongly  to 
show  that  during  that  interval  the  ditch 
had  become  greatly  out  of  repair  by  reason 
of  stock  running  over  it  the  ditch  being 
located  for  a  considerable  distance  along  a 
hillside.  So  that  so  far  as  this  record  dis- 
closes, the  jurors  could  not  have  received 
very  much  assistance,  if  any,  by  reason  of 
the  view  of  the  ditch  at  the  time  of  the  trial. 
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Appellant  relies  upon  the  case  of  Ormnnd 
v.  Granite  Mt.  Min.  Co.,  11  Mont.  303,  28 
Pac.  289,  in  which  case  this  court  reversed 
the  district  court  for  granting  a  new  trial 
after  a  view  of  the  premises  by  the  Jury. 
Rut  in  the  Ormund  Case  it  appeared  that 
the  only  issue  was  as  to  whether  the  plain- 
tiff had  made  a  discovery  within  the  bound- 
aries of  his  mining  claim.  Three  or  four 
witnesses  swore  to  the  discovery.  Thirteen 
witnesses  for  the  defendant  swore  to  the 
contrary,  and  their  evidence  was  not  rebut- 
ted. Under  these  circumstances  this  court 
held  that  the  trial  court  abused  its  discre- 
tion in  granting  a  new  trial,  and,  In  doing 
so,  said,  among  other  things:  "In  deliberat- 
ing upon  their  verdict,  they  (the  jury)  had 
a  right  to  take  into  consideration  their  ob- 
servations in  connection  with  the  evidence. 
It  must  be  understood,  bowever,  that  the 
verdict  under  tbese  circumstances  is  not  to 
be  treated  as  conclusive  ui>on  any  Issue." 

In  Murray  v.  Heinze,  above,  this  court  had 
under  consideration  an  appeal  from  an  order 
granting  a  new  trial  in  a  case  in  which  the 
Jury  had  inspected  the  premises;  and,  In 
affirming  the  order  of  the  trial  court,  this 
court  reviewed  the  opinion  In  the  Ormund 
Case,  and,  among  other  things,  said:  "There 
was  in  the  Ormund  Case  apparently  a  great 
prcjionderance  of  unrebutted  testimony  in 
favor  of  the  defendant  and  in  support  of  the 
verdict;  but  in  the  case  at  bar  the  record 
shows  no  such  preponderance  of  unrebutted 
evidence  In  support  of  the  verdict.  Here 
there  is  an  irreconcilable  conflict  upon  the 
material  Issues,  which  distinguishes  It  from 
the  Ormund  Case."  We  think  this  observa- 
tion pertinent  and  particularly  applicable  to 
the  case  now  under  consideration. 

In  conclusion  we  quote  from  the  opinion 
In  Walsh  v.  Conrad,  above,  as  applicable 
to  the  question  first  considered  above  in  this 
case,  the  following:  "Upon  this  question 
there  was  a  conflict  in  the  evidence;  and,  as 
the  trial  court,  which  had  the  witnesses  be- 
fore it,  was  in  a  much  better  situation  to 
Judge  of  the  sufficiency  of  the  evidence  to 
sustain  the  verdict  than  Is  this  court,  we 
cannot  say  that  this  record  discloses  any 
abuse  of  discretion  on  the  part  of  the  court 
In  setting  aside  the  verdict  and  granting  a 
new  trial." 

The  order  from  which  this  appeal  Is  tak- 
en is  affirmed. 

Affirmed. 

RRANTLY,  C.  J.,  and  SMITH,  J.,  concur. 


CHICAGO,  M.  &  ST.  P.  RY.  CO.  OP  MON- 
TANA v.  WHITE  et  al. 
KENYON  v.  CANNON  et  al. 
(Supreme  Court  of  Montana.    Jan.  25,  1908.) 

1.  Eminent  Domatn— Compensation  —  Par- 
ties Entitled— Trustee. 

On  a  petition  by  a  trustee  holding  the  legal 
title  to  land  condemned  for  an  order  that  a 
fund  deposited  in  court  in  the  condemnation  pro- 


ceedings be  paid  to  him,  an  answer  by  some  of 
the  beneficiaries  that  the  trustee  was  insolvent, 
and  that  an  action  for  an  accounting  was  pend- 
ing against  him,  admitted  that  he  was  prima 
facie  entitled  to  the  fund,  the  proper  remedy 
of  the  beneficiaries  to  protect  the  fund  being  by 
a  proceeding  in  the  action  for  accounting. 

2.  Appeal— Decisions  Reviewable  —  Obdeb 
After  Judgment. 

An  order  authorizing  the  payment  of  a 
fund  deposited  in  court  in  condemnation  pro- 
ceedings to  the  person  entitled  thereto  is  not  a 
special  order  after  final  Judgment  from  which 
an  appeal  may  be  taken. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §  521.] 

3.  Same— Obdeb  fob  Delivebt  of  Pbopebtt. 

The  order  is  not  one  directing  the  delivery, 
transfer,  or  surrender  of  property,  within  Code 
Civ.  Proc.  8  1722,  as  amended  by  Laws  1899, 
p.  140,  authorizing  appeal  from  such  an  order. 

4.  Eminent  Domain  —  Compensation  —  Per- 
sons Entitled. 

It  is  only  where  no  dispute  arises  as  to 
who  is  entitled  to  a  fnnd  deposited  in  court  in 
condemnation  proceedings  that  the  court  can  en- 
tertain a  motion  to  direct  the  clerk  to  pay  it 
over. 

5.  Appeal— Right  of  Review  —  Part*  Ag- 
obieved. 

Reneficiaries  are  not  aggrieved  so  as  to  en- 
title them  to  appeal  from  an  order  directing  the 
payment  of  a  fund  in  court  in  condemnation 
proceedings  to  their  trustee,  since  their  rights 
under  the  trust  agreement  are  not  affected. 

I  Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error.  J}§  947-951. 

Appeal  from  District  Court,  Silver  Row 
County;  Geo.  M.  Hourquin,  Judge. 

Condemnation  proceedings  by  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company  of 
Montana  against  W.  McC.  White  and  others. 
From  an  order  directing  payment  of  part 
of  a  fund  In  court  to  John  A.  Cannon,  trus- 
tee, O.  E.  Kenyon  appeals.  Dismissed. 

O.  P.  Connelly  and  W.  A.  Pennington,  for 
appellant.  John  J.  McHatton,  for  respondent. 

SMITH,  J.  The  above-entitled  matter  was 
In  this  court  once  before,  on  the  appeal  of 
Mary  D.  Forbls,  as  administratrix.  Forbis, 
Adm'x,  v.  Cannon  et  al.,  35  Mont.  424.  90  Pac. 
101.  The  nature  of  the  proceeding  is  ex- 
plained in  the  opinion,  wherein  the  court 
said:  "We  decide  that,  under  the  Issues 
raised  and  tried  in  the  district  court,  John 
A.  Cannon,  the  holder  of  the  legal  title  to  the 
land  taken,  was  prima  facie  entitled  to  the 
money  that  was  ordered  paid  to  him,  and  af- 
firm the  order  appealed  from.  We  do  not 
decide  whether  or  not  It  is  an  appealable 
order,  because  that  question  is  not  presented 
in  the  briefs  of  counsel.  Also,  upon  the 
question  as  to  the  Jurisdiction  of  the  district 
court  to  determine  the  rights  of  the  respec- 
tive claimants  to  this  money  in  a  summary 
manner,  we  express  no  opinion."  It  appears 
from  the  record  that  O.  E.  Kenyon  filed  an 
answer  to  the  petition  of  Cannon  and  wife, 
substantially  the  same  as  that  of  Mary  D. 
Forbis,  as  administratrix,  and  he  now  ap- 
peals from  the  same  order  from  which  she 
appealed.  Perhaps,  In  view  of  the  fact  that 
the  language  employed  In  the  last  sentence 
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of  the  former  opinion  may  have  led  the  pres- 
ent appellant  to  believe  that  upon  that  ap- 
peal the  question  was  given  no  consideration 
at  all,  it  is  advisable  to  add  something  to 
what  was  said  in  Forbis  v.  Cannon.  The 
money  was  deposited  in  court  by  the  Chicago, 
Milwaukee  &  St  Paul  Railway  Company  of 
Montana  as  payment  for  106  lots  in  the  city 
of  Butte,  the  legal  title  to  which  was  vested 
in  John  A.  Cannon,  as  trustee.  We  held,  in 
effect,  that  the  so-called  answers  to  the  Can- 
non petition  set  forth  no  reason  why  the 
money  should  not  be  paid  to  Cannon  as  the 
person  entitled  thereto.  In  other  words,  no 
question  was  raised  but  that  Cannon  was 
still  trustee,  and  that  the  lots  in  question 
were  a  part  of  the  trust  estate.  The  so-called 
answering  defendants  sought  to  prevent  Can- 
non from  receiving  the  money,  because,  in 
another  action  pending,  they  were  attempting 
to  have  him  removed  as  trustee,  after  ac- 
counting for  the  trust  funds.  Had  this  ap- 
pellant gone  before  the  district  court  in  an- 
swer to  the  Cannon  petition,  and  alleged  facts 
showing  that  Cannon  was  not  entitled  to  the 
money,  we  have  no  doubt  the  district  court 
would  have  refused  to  try  the  issue  thus 
raised  or  make  any  summary  order  in  the 
premises.  But  when  his  own  pleading,  if 
such  it  may  be  called,  admitted  in  effect 
that  Cannon  was  still  trustee,  and  that  the 
property  of  which  the  money  was  the  pro- 
ceeds was  a  part  of  the  trust  estate,  he  ad- 
mitted that  Cannon  was  prima  facie  entitled 
to  the  same.  We  suppose  there  is  no  ques- 
tion that  a  trustee  is  entitled  to  the  posses- 
sion of  the  trust  estate.  How,  otherwise, 
could  he  be  charged  with,  and  required  to 
account  for,  the  same?  That  is  this  case. 
The  appellant's  so-called  answer  requested 
the  court  to  try,  on  motion,  the  question 
whether  Cannon  had  been  faithful,  or  other- 
wise, to  his  trust  In  fact,  it  requested  the 
court  to  try,  on  motion,  the  issues  involved 
in  the  action  brought  to  remove  him.  If  the 
appellant  desired  to  have  this  money  safe- 
guarded so  that  Cannon  could  not  dissipate 
the  same,  he  should,  by  some  appropriate 
proceeding  in  the  action  for  an  accounting, 
have  invoked  the  power  of  the  court  having 
jurisdiction  in  that  case  to  preserve  the  fund 
until  the  final  determination  of  that  ac- 
tion. We  indulge  in  the  foregoing  remarks 
upon  the  merits  of  this  matter,  because  ap- 
pellant appears  to  misconstrue  the  former 
decision  of  this  court. 

Respondents  have  moved  to  dismiss  the 
appeal,  for  the  reason  that  the  order  appealed 
from  Is  not  an  appealable  one.  That  order 
is  not  a  special  order  made  after  final  judg- 
ment Neither  is  it  an  order  directing  the 
delivery,  transfer,  or  surrender  of  property 
such  as  is  referred  to  in  section  1722  of  the 
Code  of  Civil  Procedure,  as  amended  by  Laws 
1809,  p.  146.  The  order  had  no  connection 
with  the  cause  In  which  It  was  entitled.  That 
cause  had  been  finally  determined,  and  the 


money  paid  into  the  hands  of  the  clerk.  Any 
controversy  as  to  the  disbursement  of  the 
money  must  necessarily  have  been  determin- 
ed in  another  action.  The  special  order, 
made  after  final  judgment,  from  which  an 
appeal  lies,  must  be  au  order  affecting  the 
rights  of  some  party  to  the  action,  growing 
out  of  the  judgment  previously  entered.  It 
must  be  an  order  affecting  rights  incorporat- 
ed in  the  judgment.  The  order  appealed  from 
had  no  connection  with  the  judgment  in 
Chicago,  Milwaukee  &  St  Paul  Ry.  Co.  v. 
White.  It  is  only  in  cases  where  no  dispute 
arises  as  to  who  is  entitled  to  the  money  that 
the  district  court  has  power  to  entertain  a 
motion  to  direct  the  clerk  to  pay  It  over.  In 
this  case  the  so-called  answers  raised  no  such 
issue,  and  the  matter  stood  as  though  they 
had  not  been  interposed.  Therefore  the  court 
made  the  order.  But  it  was  not  appealable, 
first  because  it  was  not  a  special  order, 
made  after  final  judgment,  such  as  is  con- 
templated by  the  Code;  and,  second,  because 
the  appellant  was  not  aggrieved  thereby,  his 
rights  under  the  trust  agreement  remaining 
in  statu  quo. 
The  appeal  is  dismissed. 

BRANTLY,  O.  J.,  and  HOLLOWAY,  J., 
concur. 


STATE  ex  rel.  BRASS  v.  HORN,  Police  Judge. 
(Supreme  Court  of  Montana.   Jan.  25,  1908.) 

1.  Supersedeas— AuTnoBrrT  to  Grant. 

Under  Const,  art.  8,  §  3,  giving  the  Su- 
preme Court  power  to  issue  such  writs  as  may 
be  necessary  or  proper  to  the  complete  exercise 
of  its  appellate  jurisdiction,  the  court  has  pow- 
er to  issue  a  supersedeas  or  any  other  appropri- 
ate writ  in  aid  of  an  appeal  which  would  other- 
wise be  ineffectual. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Supersedeas,  §8  1-4.] 

2.  Appeal— Review— Moot  Question. 

An  appeal  from  a  judgment  awarding  a 
writ  of  mandamus  to  compel  the  police  judge  of 
a  city  to  transfer  a  charge  against  relator  to 
the  nearest  justice  of  the  peace  would  be  dis- 
missed, where  it  appeared  that  the  transfer  of 
the  cause  had  already  been  made:  a  contention 
that  since  Code  Civ.  Proa  §§  1726,  1733.  do 
not  provide  for  a  stay  of  the  execution  of  a 
judgment  in  such  a  case,  and  that  since  respond- 
ent was  bound  to  obey  the  writ  on  peril  of 
punishment  for  contempt  under  sections  1973, 
2170,  so  that  such  refusal  to  review  would  de- 
prive respondent  of  his  right  of  appeal  granted 
by  Const,  art.  8,  8  15,  being  without  merit,  since, 
conceding  that  sections  1726,  1733.  do  not  pro- 
vide for  a  stay,  the  Supreme  Court  has  power 
to  issue  a  supersedeas  or  other  appropriate  writ 
to  effectuate  an  appeal,  under  Const,  art.  8,  8  3. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  f  3122.] 

Appeal  from  District  Court,  Lewis  and 
Clark  County;  J.  M.  Clements,  Judge. 

Mandamus  by  the  state,  on  the  relation  of 
John  Brass,  to  compel  Charles  Horn,  as  po- 
lice judge  of  the  city  of  Helena,  to  compel  re- 
spondent to  transfer  a  charge  against  relator 
to  the  nearest  justice  of  the  peace  of  said 
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city.  From  a  judgment  awarding  the  writ, 
resiiondent  appeals.   Appeal  dismissed. 

Edward  C.  Russell,  for  appellant  E.  A 
Carleton,  for  respondent. 

BRANTLY,  C.  J.  On  May  20,  1907,  the 
relator  was,  by  complaint  filed  in  the  police 
court  of  the  city  of  Helena,  charged  under 
an  ordinance  with  disturbing  the  peace. 
Having  been  arrested  and  brought  into  court, 
he  entered  his  plea  of  not  guilty,  and  there- 
upon made  his  application  to  the  court,  upon 
affidavit  setting  forth  his  grounds  therefor, 
for  a  transfer  of  the  cause  for  trial  to  the 
nearest  Justice  of  the  peace  in  the  city.  The 
application  was  denied.  Thereupon  he  ap- 
plied to  the  district  court  of  Lewis  and  Clark 
county  for  a  writ  of  mandamus  to  compel 
the  transfer  to  be  made.  After  a  hearing, 
the  court  entered  Judgment  awarding  the 
writ.   Thereupon  the  defendant  appealed. 

As  soon  as  the  record  was  filed  In  this 
court,  the  relator  moved  to  dismiss  the  ap- 
peal on  the  ground  that  the  defendant  had 
fully  complied  with  the  writ,  and  thus  satis- 
fled  the  Judgment,  before  the  appeal  was  tak- 
en. The  motion  was  directed  to  be  submitted 
at  the  hearing  on  the  merits.  This  has  been 
done.  It  appears  from  the  record  and  briefs 
of  counsel  that  the  defendant  fully  complied 
with  the  mandate  of  the  district  court  on  the 
same  day  the  appeal  was  taken,  and  that  the 
only  purpose  sought  by  the  appeal  is  to  have 
this  court  decide  the  moot  question  whether 
the  statutes  defining  the  jurisdiction  of  po- 
lice and  justice  of  the  peace  courts  authorize 
a  change  of  venue  from  the  former  to  the 
latter  in  cases  arising  under  the  ordinances 
of  a  city  and  prosecuted  In  the  name  of  the 
city.  In  State  ex  rel.  Begeraan  v.  Napton,  10 
Mont.  3(50.  25  Pac.  1045,  this  court  held  that 
jurisdiction  would  not  be  taken  of  an  appeal 
from  a  judgment  of  a  trial  court  directing  a 
writ  of  mandamus  to  issue,  when  it  appeared 
that  the  writ  had  been  issued  and  obeyed 
pending  the  appeal.  The  court  said:  "We 
are  of  the  opinion  that  It  is  not  a  safe  prec- 
edent to  depart  from  the  rule  that  courts 
will  hear  only  genuine  controversies,  and  will 
not  tender  advice  upon  matters  not  in  litiga- 
tion." In  Snell  v.  Welch  et  al.,  28  Mont 
482,  72  Pac.  988,  an  Injunction  had  been  Is- 
sued by  a  district  court  restraining  the  de- 
fendants from  letting  contracts  under  an  act 
of  the  Legislature  providing  for  a  uniform 
series  of  text-books  for  use  in  the  public 
schools.  The  defendants  appealed.  Pending 
the  appeal  the  parties  settled  their  differen- 
ces and  the  contracts  were  let.  The  court  on 
the  authority  of  State  ex  rel.  Begeman  v. 
Napton,  supra,  refused  to  hear  the  appeal, 
saying:  "There  is  nothing  in  this  case  now 
for  us  to  decide.  It  has  been  disposed  of  by 
the  parties  themselves  pending  the  appeal." 
Again,  in  Re  Black's  Estate,  82  Mont.  51,  79 
Pac.  554.  there  was  an  appeal  by  two  of  the 
distributees  from  a  decree  of  distribution  and 


from  an  order  denying  them  a  new  trial. 
Immediately  after  the  decree  had  been  made 
and  entered,  but  before  the  order  denying  the 
motion  had  been  made,  the  appellants  made 
settlement  with  the  administrator,  receipting 
him  in  full  for  their  distributive  shares.  Up- 
on this  fact  being  made  to  appear  to  this 
court,  the  appeals  were  dismissed.  It  was 
held  to  be  an  Insuperable  objection  to  the  en- 
tertainment of  the  appeals  that,  in  case  of 
a  reversal  of  the  decree,  the  parties  would 
not  stand  relatively  In  the  same  position  as 
when  the  decree  was  entered,  and  so  the  dis- 
trict court  could  not  retry  the  issues  and  do 
justice  to  the  parties.  So  here  it  would  serve 
no  useful  purpose  to  reverse  the  judgment  ap- 
pealed from,  because  the  cause  was,  imme- 
diately upon  the  issuance  of  judgment  and 
service  of  the  writ,  transferred  to  the  Jus- 
tice, and  has  doubtless  long  since  been  dis- 
posed of.  The  parties  cannot,  under  these 
circumstances,  be  put  in  statu  quo.  The  very 
purpose  of  an  appeal  is  to  relieve  a  party 
who  has  been  aggrieved  by  the  judgment  or 
order  complained  of,  and  to  restore  him  to 
the  position  occupied  by  him  In  the  contro- 
versy before  the  judgment  was  rendered  or 
the  order  made.  On  the  ground  stated  In 
the  motion  as  well  as  for  the  reasons  stated 
in  Re  Black's  Estate,  supra,  we  do  not  think 
the  appeal  should  be  determined  on  the 
merits. 

But  counsel  for  appellant  insists  that 
since  the  statutes  (Code  Civ.  Proc.  §§  1726, 
1733)  do  not  provide  a  stay  of  the  execution 
of  the  judgment  in  such  cases,  and  since  the 
defendant  was  bound  to  obey  the  writ  at  the 
peril  of  punishment  for  contempt  (Code  Civ. 
Proc.  8$  1973,  2170;  State  ex  rel.  Coad  v. 
District  Court,  23  Mont.  171,  57  Pac  1095), 
an  application  of  the  rule  of  the  Begeman 
and  Snell  Cases,  supra,  will  deprive  him  of 
his  right  of  appeal,  guaranteed  under  the 
Constitution  (Const  8  15,  art  8,  as  construed 
In  Finlen  v.  Heinze,  27  Mont  107,  G9  Pac 
829,  70  Pac.  517,  and  Raymond  v.  Raymond, 
32  Mont.  170,  79  Pac.  1050).  We  shall  not 
pause  to  consider  the  question  whether  the 
sections  of  the  statute  supra  prohibit  or  do 
not  provide  for,  a  stay  in  such  cases.  It 
may  be  conceded  that  they  do  not;  yet  it 
does  not  therefore  follow  that  the  defendant 
may  not  nevertheless  have  a  stay  of  execu- 
tion and  therefore  an  effective  appeal.  Un- 
der another  provision  of  the  Constitution 
(section  3,  art.  8)  this  court  has  power  to 
effectuate  its  appellate  jurisdiction  by  the 
use  of  any  original  or  remedial  writ  which 
the  necessities  of  a  particular  case  may  de- 
mand. Finlen  v.  Heinze,  supra.  This,  of 
course,  includes  the  power  to  Issue  a  super- 
sedeas or  any  other  appropriate  writ  in  aid 
of  an  appeal  which  would  otherwise  be  in- 
effectual. 

Let  the  appeal  be  dismissed. 

Dismissed. 

HOLLOW  AY,  and  SMITH,  JJ„  concur. 
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(Supreme  Court  of  Oregon.   Jan.  21,  1008.) 

2.  Pabtition — Possession — Tim  ants  ih  Coifc. 

mow— Bubdeh  or  Paoor. 

The  burden  ie  on  complainant  in  partition, 
unless  the  rait  is  by  one  or  more  tenants  in 
common  of  a  vested  remainder  or  reversion,  to 
allege  and  prove,  if  denied,  that  be  and  defend- 
ant were  in  possession  as  tenants  in  common  at 
the  time  of  the  commencement  of  the  suit. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  88,  Partition,  §  183.] 

2.  Sams— Title— Contest. 

Where  complainant,  after  being  divorced 
from  her  husband,  sued  for  partition  of  prop- 
erty purchased  while  they  were  husband  and 
wife,  and  averred  that  defendant  was  in  sole 
possession  of  the  property,  and  the  record  dis- 
closed a  dispute  ns  to  the  title  and  right  of  pos- 
session, she  could  not  maintain  partition  until 
the  contested  title  bad  been  determined  and  she 
bad  secured  possession  in  some  appropriate  pro- 
ceeding. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  38,  Partition,  §§  62.  53,  60.) 

Appeal  from  Circuit  Court;  Malheur  Coun- 
ty ;  George  E.  Davis,  Judge. 

Partition  by  Emma  Frye  against  James  T. 
Moff et  From  a  decree  In  favor  of  complainant, 
defendant  appeals.    Reversed  and  dismissed. 

This  is  a  suit  by  Emma  Frye  against  James 
T.  Moffet  for  the  partition  of  real  property. 
The  complaint  alleges  that  plaintiff  and  de- 
fendant are  the  owners  in  fee,  as  tenants  in 
common,  of  the  property  in  question,  but  does 
not  allege  that  plaintiff  is  in  possession  as 
such  tenant  On  the  contrary,  It  is  averred 
that  defendant  "has  had  the  sole  use  and 
occupancy"  of  the  property  since  the  1st  of 
November,  1904,  and  has  been  receiving  the 
rents  and  profits  therefrom,  and  prays  that 
he  be  required  to  account  to  plaintiff  therefor. 
A  demurrer  to  the  complaint  because  It  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  suit  was  overruled,  and  defendant  answer- 
ed, denying  the  material  averments  thereof, 
and  for  a  further  and  separate  defense  alleg- 
ing that  he  is  the  sole  owner  of  the  property, 
and  has  been  in  the  exclusive  possession 
thereof  since  the  17th  day  of  November,  1902. 
The  reply  put  in  Issue  the  averments  of  the 
answer,  and  upon  the  issues  thus  joined  a 
trial  was  had.  From  the  evidence  it  appears 
that  plaintiff  and  defendant  were  formerly 
husband  and  wife,  but  were  divorced  in  Octo- 
ber, 1903.  On  the  17th  of  November,  1902, 
and  while  they  were  such  husband  and  wife, 
one  J.  H.  Wright  executed  a  deed,  without 
his  wife  joining  therein,  and  having  but  one 
witness,  purporting  to  convey  the  property 
in  controversy  to  them  jointly,  and  delivered 
it  to  plaintiff.  Shortly  thereafter  she  sep- 
arated from  her  husband,  and  subsequently 
secured  a  divorce.  About  the  time  of  the 
separation  defendant  entered  into  possession 
of  the  property  in  dispute,  and  has  ever  since 
remained  In  the  sole  and  exclusive  possession 
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thereof.  In  June,  1904,  plaintiff  commenced 
this  suit,  claiming  that  the  deed  from  Wright 
conveyed  the  property  to  her  and  defendant 
who  were  then  husband  and  wife,  as  tenants 
by  the  entirety,  which  was  subsequently  dis- 
solved by  the  decree  of  divorce,  leaving  them 
tenants  in  common.  Defendant  claims,  how- 
ever, that  he  purchased  the  property  of 
Wright  for  his  own  use  and  benefit  paying  a 
part  of  the  purchase  money  at  the  time,  and 
was  to  receive  a  deed  upon  payment  of  the 
balance;  that  the  deed  made  by  Wright  to 
himself  and  plaintiff  was  without  his  knowl- 
edge or  consent,  and  that  he  knew  nothing 
about  It  until  after  the  decree  of  divorce, 
when  he  discovered  It  in  a  trunk  in  his 
bouse;  that  he  immediately  repudiated  the 
transaction,  offered  to  return  the  deed  to 
Wright  and  thereafter  tendered  him  the  bal- 
ance of  the  purchase  money,  and  demanded 
a  good  and  sufficient  conveyance  from  him. 
Plaintiff  on  the  other  hand  claims  that  she 
was  a  joint  purchaser  with  defendant  of  the 
property,  and  furnished  the  money  with 
which  to  make  the  first  payment  and  after- 
wards paid  a  part  of  the  balance;  that  the 
deed  from  Wright  was  made  to  herself  and  de- 
fendant, with  his  knowledge  and  consent  and 
by  his  direction.  The  court  below  found  that 
plaintiff  and  defendant  were  the  owners  in 
fee  and  in  possession  as  tenants  In  common ; 
that  the  property  could  not  be  divided  with- 
out great  prejudice  to  their  interests,  and 
directed  a  sale  and  division  of  the  proceeds. 
A  sale  was  afterwards  made  and  confirmed, 
and  defendant  appeals. 

W.  H.  Brooke,  for  appellant  Geo.  W. 
Hayes,  for  respondent 

BEAN,  C.  J.  (after  stating  the  facts  as 
above).  We  think  the  decree  must  be  revers- 
ed. It  Is  Incumbent  on  a  plaintiff  in  a  suit 
for  partition,  unless  the  suit  Is  brought  by 
one  or  more  tenants  In  common  of  a  vested 
remainder  or  reversion,  to  allege  and  prove, 
if  denied,  that  he  and  the  defendant  were 
in  possession  of  the  property  as  tenants  in 
common  at  the  time  of  the  commencement  of 
the  suit  Sterling  v.  Sterling,  43  Or.  200,  72 
Pac.  741.  And  this  the  present  plaintiff  does 
not  do.  She  does  not  allege  that  she  was  In 
possession;  but,  on  the  contrary,  avers  that 
defendant  was  and  ever  since  November, 
1904,  has  been  In  the  sole  occupancy  of  the 
premises,  and  such  are  the  facts  that  appear 
from  the  evidence.  Ordinarily  the  possession 
of  one  tenant  in  common  is  the  possession  of 
both;  but  this  record  discloses  a  dispute  as 
to  the  title  and  right  of  possession  of  real 
property,  and  until  it  is  determined,  and 
plaintiff  secures  possession  in  some  appropri- 
ate proceeding,  she  cannot  maintain  a  suit  for 
partition. 

Decree  reversed,  and  complaint  dismissed. 

KING,  C,  having  been  of  counsel,  took  no 
part  in  this  decision. 
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STANLEY  r.  J.  N.  RACHOFSKY  ft  SON." 
(Supreme  Court  of  Oregon.  Jan.  21,  1908.) 

1.  Justices  or  the  Peace— Summons— Con- 
tents. 

Laws  1905,  p.  816,  provides  that  a  Justice's 
summons  shall  require  the  defendant  to  appear 
and  answer  within  seven  days  from  the  date  of 
service,  or  suffer  judgment  for  the  sum  specified 
in  the  complaint  with  the  disbursements  of  the 
action,  and  R.  ft  C-  Comp.  5  2203,  provides  that 
such  summons  shall  be  served  by  delivering  a 
copy  thereof,  together  with  a  certified  copy  of 
the  complaint,  etc.  Held,  that  where  a  summons 
properly  issued  and  signed  contained  sufficient 
information  to  warn  defendant  that  a  judicial 
proceeding  was  pending  against  him  in  a  par- 
ticular court  and  that  If  he  did  not  appear  and 
answer  a  judgment  would  be  taken  against  him 
for  a  specified  sum,  it  was  not  fatally  defective 
for  failure  to  state  the  rate  of  interest  demand- 
ed and  the  date  from  which  it  was  to  be  com* 
puted,  such  facts  appearing  from  a  copy  of  the 
complaint  served  with  the  summons. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  81,  Justices  of  the  Peace,  |  253.] 

2.  Same— Irregularity  IN  Process— Service 
— Remedy. 

An  irregularity  in  the  process  or  in  the  man- 
ner of  its  service  by  which  a  justice's  jurisdic- 
tion was  acquired  must  be  taken  advantage  of 
by  some  motion  or  proceeding  in  the  court  where 
the  action  is  pending. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
81,  Justices  of  the  Peace,  I  264.] 
8.  Same— Copt  or  Summons—Certification. 

Where  a  return  of  service  of  a  justice's 
summons  certified  that  a  copy  was  served,  such 
return  was  sufficient  proof  that  the  Instrument 
served  was  a  copy  under  R.  ft  G.  Comp.  I  2203, 
requiring  only  that  a  copy  of  the  summons  be 
served,  and  not  requiring  that  it  be  certified  by 
any  one  to  be  a  copy. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
voL  31,  Justices  of  the  Peace,  H  262,  208.] 

4.  Same— Time  to  Answer. 

Under  Laws  1905,  p.  315,  providing  that  a 
defendant  in  a  justice's  court  shall  be  required 
to  answer  within  seven  days  from  the  date  of 
the  service,  he  may  answer  on  any  one  of  those 
dates. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  31,  Justices  of  the  Peace,  |  3241 

5.  Same— Appearance— Docket  Entry. 

Laws  1005,  p.  315,  requires  defendant  in  a 
justice's  court  to  answer  within  seven  days  from 
the  date  of  service,  and  R.  ft  O.  Comp.  f  2211, 
provides  that  his  plea  or  answer  must  be  in 
writing  and  be  filed  with  the  justice.  Held, 
that  where  a  defendant  in  a  justice's  court 
could  not  have  been  in  default  until  the  date  on 
which  judgment  was  rendered,  and  was  in  de- 
fault on  the  beginning  of  that  day,  and  the  judg- 
ment recited  that  defendant  had  failed  to  an- 
swer the  complaint  as  required  by  law.  such 
recital  being  in  the  form  prescribed  by  section 
786  was  sufficient  to  sustain  the  judgment  with- 
out a  docket  entry  of  defendant's  failure  to  ap- 
pear. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
81,  Justices  of  the  Peace,  i  885.] 

Appeal  from  Circuit  Court,  Grant  County; 
Geo.  E.  Davis,  Judge. 

Writ  of  review  by  J.  C.  Btanley  against  J. 
N.  Rachofsky  ft  Son  to  annul  a  justice's  judg- 
ment recovered  by  default  by  the  latter 
against  the  former.  From  an  order  setting 
the  Judgment  aside,  Rachofsky  ft  Son  appeal. 
Reversed  and  remanded,  with  directions  to 
dismiss  the  writ 

•Rehearing  denied  March  10,  IMS. 


On  February  12,  1907,  Rachofsky  ft  Sop 
filed,  in  the  Justice's  court  for  the  Third  Jus- 
tice's district  of  Grant  county,  a  complaint  em- 
bracing two  causes  of  action  against  plain- 
tiff. On  the  first  cause  of  action  judgment 
was  demanded  for  $29.60,  with  interest  at  6 
per  cent  per  annum  from  October  7,  1903, 
and  on  the  second  cause  of  action  for  the 
sum  of  $20,  with  interest  at  the  rate  of  6  per 
cent  from  July  15,  1903,  and  for  their  costs 
and  disbursements.  The  summons  waa  issued 
on  February  12th,  and  required  the  defendant 
In  the  action  to  appear  and  answer  the  com- 
plaint within  seven  days  from  the  date  of 
the  service  thereof,  or  suffer  judgment  to  be 
taken  against  him  for  the  sum  of  $49.60,  with 
Interest  thereon,  with  the  disbursements  of 
the  action.  It  was  returned  and  filed  with 
the  Justice  on  the  21st  with  an  Indorsement 
thereon  showing  personal  service  on  Febru- 
ary 13th,  in  Grant  county,  Or.,  on  defendant, 
by  a  delivery  to  him  of  a  copy  thereof  pre- 
pared and  certified  by  the  deputy  sheriff,  to- 
gether with  a  copy  of  the  complaint  certified 
to  be  such  by  plaintiff's  attorney.  After  the 
issuance  of  the  summons,  no  entry  was  made 
by  the  justice  In  his  docket  that  in  any  way 
referred  to  the  date  of  the  making  or  filing;  of 
any  pleading  by  the  defendant  or  of  his  ap- 
pearance or  failure  to  appear  In  the  action 
until  the  21st  when  the  following  entry  was 
made:  "Plaintiff  appeared,  and  it  appearing 
that  the  defendant  has  failed  to  answer  the 
complaint  as  required  by  law,  It  is  considered 
that  the  plaintiff  recover  off  the  defendant 
the  sum  of  $59.89,  and  the  disbursements  of 
the  action  taxed  at  $13.90."  On  March  4, 
1907,  plaintiff  herein  sued  out  a  writ  of  re- 
view to  set  aside  and  annul  such  judgment 
on  the  ground  (1)  that  no  summons  waa  Is- 
sued as  required  by  law;  (2)  that  there  was 
no  service  upon  the  petitioner  of  the  pretend- 
ed summons;  (8)  that  the  justice  did  not 
enter  In  his  docket  the  failure  of  the  defend- 
ant to  appear;  (4)  that  It  does  not  appear 
from  the  judgment  as  entered  In  the  justice's 
docket  that  the  defendant  therein  was  ever 
served  with  a  summons  In  said  action,  or  that 
he  was  served  more  than  seven  days  prior 
to  the  rendition  of  the  judgment;  and  (5) 
that  the  amount  for  which  it  was  entered 
does  not  conform  it  to  the  amount  specified 
in  the  summons,  for  which  judgment  would 
be  taken  In  default  of  an  answer.  The  low- 
er court  set  aside  the  Judgment  and  Rachof- 
sky ft  Son  appeal. 

A.  M.  F.  Klrchhelner,  for  appellant  Errett 
Hicks  and  J.  E.  Marks,  for  respondent 

SLATER,  C.  (after  stating  the  facts  as 
above).  The  only  deficiency  in  the  summons 
urged  as  a  reason  for  overturning  the  judg- 
ment la  that  although  there  is  given  the 
amount  of  the  principal  of  the  debt  for  which 
Judgment  is  demanded.  It  fails  to  state  the 
rate  of  interest  demanded,  and  the  date  or 
dates  from  which  It  was  to  be  computed.  At 
the  time  of  the  commencement  of  the  action. 
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the  law  governing  trials  and  proceedings  In 
civil  actions  In  justices'  courts  provided  that 
the  summons  "shall  require  the  defendant  to 
appear  and  answer  the  complaint  within  sev- 
en days  from  the  date  of  the  service  thereof 
upou  him  or  suffer  judgment  to  be  taken 
against  him  for  the  sum  specified  In  the  com- 
plaint with  the  disbursements  of  the  action" 
(Laws  1905,  p.  315),  and  that  It  shall  be  serv- 
ed by  delivering  a  copy  thereof,  together  with 
a  certified  copy  of  the  complaint,  etc.  (sec- 
tion 2203,  B.  &  C.  Comp.).   While  it  is  advis- 
able in  the  issuance  of  the  summons  that  the 
statute  should  be  literally  complied  with, 
nothing  short  of  a  substantial  departure  there- 
from can  properly  be  held  to  be  fatal  to  a 
proceeding  under  It,  and  the  recent  decisions 
are  to  the  effect  that  a  substantial  compli- 
ance with  statutes  of  this  character  is  all 
that  Is  required.    HIgley  v.  Pollock,  21  Nev. 
198,  27  Pac.  895;   Bewick  v.  Muir,  83  Cal. 
368,  23  Pac.  389;   Clark  v.  Palmer,  90  Cal. 
504,  27  Pac.  375;   Bucklln  v.  Strickler,  32 
Neb.  602,  49  N.  W.  371 ;  McPhersou  v.  First 
National  Bank,  12  Neb.  202,  10  N.  W.  707; 
Keybers  v.  MeComber,  67  Cal.  395,  7  Pac. 
838;   Shinn  v.  Cummins,  65  Cal.  97,  3  Pac. 
133 ;  White  v.  litis,  24  Minn.  43 ;  Kimball  v. 
Castagnlo,  8  Colo.  525,  9  Pac.  488;  Warren 
v.  Gordon,  10  Wis.  499;  Behlow  v.  Shorb,  91 
Cal.  141,  27  Pac.  546.    Doubtless  the  sum- 
mons was  slightly  irregular  or  defective  in 
the  respect  mentioned,  but  It  was  neverthe- 
less issued  and  signed  by  the  proper  officer, 
and  contained  information  sufficient  to  warn 
the  defendant  that  a  judicial  proceeding  was 
pending  against  him  in  a  particular  court, 
and  that  if  he  did  not  appear  therein  and  an- 
swer the  complaint  within  a  specified  time 
a  judgment  would  be  taken  against  him  for  a 
certain  sum  of  money.    Upon  proper  service 
of  such  a  summons  a  Judgment  given  for 
want  of  an  answer  would  not  be  void.  North 
Pacific  Cycle  Co.  v.  Thomas,  20  Or.  381,  38 
Pac.  307,  46  Am.  St.  Rep.  636;  Perry  v.  Ghol- 
son,  39  Or.  438,  65  Pac.  601,  87  Am.  St.  Rep. 
685.    The  deficiency  In  the  summons  is  no 
more  than  an  Irregularity,  and  such  a  one 
as  does  not  affect  a  substantial  right  of  the 
defendant,  when,  as  In  this  case,  a  copy  of 
the  complaint  was  served  with  the  summons. 
The  relief  demanded  In  the  complaint  is  full 
and  explicit,  and  carried  notice  to  the  defend- 
ant of  all  the  facts  of  which  he  says  the 
summons  was  lacking.   "But  if  the  complaint 
is  served  with  the  summons,"  says  Mr.  Jus- 
tice Allen,  in  McCoun  v.  Railroad  Co.,  50  N. 
Y.  170,  "the  defendant  has  more  full  and  per- 
fect knowledge  of  the  cause  of  action  and  the 
consequences  of  default  than  he  could  get 
from  the  summons  alone,  and  if  there  is  an 
error  or  defect  in  the  summons,  It  carried 
with  it  the  remedy  and  correction,  and  an 
effectual  preventive  against  error  by  any 
one."  Also,  if  there  is  any  Irregularity  in  the 
process  or  In  the  manner  of  its  service,  the 
defendant  must  take  advantage  of  such  Ir- 
regularity by  some  motion  or  proceeding  in 


the  court  where  the  action  is  pending.  Free- 
man on  Judgments  (4th  Ed.)  §  126. 

2.  The  second  reason  assigned  in  support 
of  the  petition  is  that  there  was  no  legal  serv- 
ice of  the  summons  on  the  petitioner,  but  the 
return  of  the  officer  successfully  disproves 
that  averment.  It  Is  particularly  urged  In 
this  connection  that,  because  the  copy  of  the 
summons  delivered  to  the  defendant  was  cer- 
tified to  by  the  deputy  sheriff  instead  of  the 
sheriff,  it  amounted  to  no  service.  The  stat- 
ute, however,  required  only  that  a  copy  of 
the  summons  be  served,  and  does  not  require 
that  it  shall  be  certified  by  any  one  to  be  a 
copy.  Section  2203,  B.  &  C.  Comp. ;  Bank  v. 
Richardson,  34  Or.  518,  54  Pac.  359,  75  Am. 
St.  Rep.  664.  The  return  shows  that  a  copy 
was  served,  and  that  is  sufficient  proof  that 
it  was  a  copy. 

3.  As  a  further  reason  for  overturning  the 
judgment,  it  is  averred  that  the  Justice  did 
not  enter  in  his  docket  the  failure  of  the 
defendant  to  api>ear  as  required  by  section 
2198,  subd.  4,  B.  &  C.  Comp.   Plaintiff  relies 
solely  upon  the  decision  of  this  court  In  the 
case  of  Loan  Ass'n  v.  Osburn,  38  Or.  568,  64 
Pac.  383,  to  support  that  contention.   It  was 
there  held  that  there  must  be  a  substantial 
compliance  with  the  requirement  of  that  sec- 
tion to  authorize  the  entry  of  a  judgment 
by  default  which  will  not  be  subject  to  direct 
attack.  But  the  state  of  the  law  of  procedure 
and  practice  In  justices'  courts  in  civil  ac- 
tions at  the  time  of  the  commencement  of 
that  case  is  radically  different  from  what  It 
Is  now.   At  that  time  the  summons  required 
the  defendant  to  appear  at  a  specified  time 
to  answer  the  complaint,  so  that  he  could 
not  appear  or  answer  at  any  other  time,  so, 
also,  no  formal  or  written  pleadings  were 
required,  but  they  may  have  been  either  oral 
or  written  (Laws  1893,  p.  38),  while  at  the 
time  of  the  commencement  of  the  present  ac- 
tion the  defendant  is  required  to  answer  with- 
in seven  days  from  the  date  of  the  service, 
and  he  may.  therefore,  answer  on  any  one  of 
those  days  (Laws  1905,  p.  315).  And  his  plea 
or  answer  must  be  in  writing  and  l>e  filed 
with  the  Justice.  Section  2211,  B.  &  C.  Comp. 
It  is  also  material  to  note  that  subdivision 
4  of  section  2198,  B.  &  C.  Comp..  requiring 
the  Justice  to  enter  in  his  docket  the  time 
when  the  parties  appeared  or  their  failure 
to  do  so,  is  a  part  of  the  original  Justices'  act 
of  1864,  which  recognized  an  oral  pleading. 
Under  such  practice  the  personal  appearance 
of  a  party  and  the  making  of  an  oral  plea 
could  not  be  evidenced  in  any  other  manner 
than  by  an  entry  In  the  docket  of  that  fact. 
While  the  absence  of  such  an  entry  might 
have  been  sufficient  proof  that  no  appearance 
was  made,  yet  the  Legislature  saw  fit  to 
enact  that  the  failure  of  a  party  to  appear 
should  also  be  entered.   But  It  did  not  pro- 
vide that  a  failure  to  file  a  written  plea 
should  be  noted  by  the  justice.   It  Is  stated 
In  Ilardy  v.  Miller,  11  Neb.  395,  9  N.  W.  475, 
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cited  In  Loan  Ass*n  t.  Osburn,  supra,  that: 
"The  finding  of  a  court  that  Hardy  and  wife 
made  'default  of  answer*  is  one  of  fact  No 
judgment  can  lawfully  be  rendered  by  default 
until  the  time  for  filing  an  answer  has  elaps- 
ed, and  the  authority  of  the  court  to  render 
such  Judgment  follows  from  the  failure  of 
the  defendant  to  answer,  and  not  from  the 
particular  manner  in  which  the  default  en- 
tered.   The  essential  fact  is  the  failure  to 
answer."  The  deduction  made  from  this  case 
by  Mr.  Chief  Justice  Bean,  in  the  case  of 
Loan  Ass'n  v.  Osburn,  supra,  as  applied  to 
the  law  as  it  was  then,  is  that  "where  a  rec- 
ord shows  that  the  court  convened  at  the 
time  and  place  specified  in  the  summons,  and 
after  waiting  the  statutory  time  a  Judgment 
was  rendered  against  a  defendant  for  want 
of  an  answer,  it  will  perhaps  be  sufficient,  al- 
though no  formal  default  was  entered,  as  the 
record  actually  made  is  practically  equivalent 
thereto."  In  the  case  now  under  review  the 
defendant  could  not  have  been  in  default  until 
February  21st,  and  he  was  in  default  at  the 
beginning  of  that  day  on  which  Judgment 
was  entered   Prior  to  the  21st  no  entry  or 
record  of  the  defendant's  failure  to  appear 
and  answer  the  complaint  could  have  been 
made.    When  the  recitals  of  the  Judgment 
embodied  in  the  record  show  that  in  fact  the 
defendant  was  in  default,  it  is  sufficient  to 
authorize  the  action  of  the  court,  and  the 
Judgment  will  be  sustained  on  appeal  or  er- 
ror.  6  PI.  ft  Pr.  66.   The  Judgment  recites 
"that  the  defendant  has  failed  to  answer  the 
complaint  as  required  by  law."   This  is  a 
conclusion,  It  is  true,  but  one  that  the  court 
is  bound  to  draw  from  the  state  of  the  rec- 
ord, because  there  is  no  entry  therein  of  the 
filing  of  any  pleading  by  defendant,  and  that 
is  sufficient  in  itself  to  contravene  the  as- 
sumption that  one  may  have  been  filed.  Un- 
der the  present  state  of  the  law,  the  recital 
is  sufficient  to  support  a  default,  especially  so 
since  the  forms  of  the  docket  entries  used 
by  the  Justice  in  this  Instance  are  precisely 
those  set  forth  in  section  786,  B.  &  O.  Com  p., 
for  the  guidance  of  such  courts. 

The  remaining  averments  of  the  petition 
do  not  appear  to  have  been  relied  upon,  and 
we  think  are  without  merit  The  Judgment 
should  be  reversed  and  the  cause  remanded, 
with  directions  to  dismiss  the  writ 

(60  Or.  466) 

JACKSON  v.  SUMPTBB  VALLEY  BY.  CO.* 
(Supreme  Court  of  Oregon.  Jan.  7,  1908.) 

1.  Negligence  —  Contbibutobt  Negligence 
— bubden  of  pboot.  ... 

Contributory  negligence  is  a  matter  of  de- 
fense and  the  bnrden  of  establishing  it  is  on  de- 
fendant, unless  plaintiff's  declaration  or  evidence 
establishes  It  , 

[Ed.  Note.— For  canes  in  point  see  Cent  Dig. 
vol  87,  Negligence,  H  229-234.1  

•Rehearing  doolcd  February  4,  IMS. 


2.  TBIAL— NONSUIT.  .  ,  , 

The  province  of  a  motion  for  nonsuit  Is  in 
the  nature  of  a  demurrer  to  the  evidence,  and 
when  it  is  sought  to  take  advantage  of  a  defect 
in  the  pleadings  by  such  a  motion,  the  pleadings 
should  be  construed  liberally  as  if  on  a  motion 
by  defendant  for  Judgment  notwithstanding  the 
verdict  against  him. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  H  869-867.1 
8.  Pleading — Detects. 

A  party  relying  on  a^  technical  defect  In  • 
pleading  is  subjected  to  observance  of  technical 
rules. 

4.  Rajlbo  ads  —  Ihjtjbt  toAnmals  —  Com- 
tbibutobt  negligence— pleadings. 

Where,  in  an  action  against  a  railroad 
company  for  killing  cows  on  its  track,  the  com- 
pany as  an  affirmative  defense  alleged  that 
plaintiff  negligently  herded  cows  along  the  right 
of  way  within  switching  limits  at  a  station,  with 
knowledge  that  the  right  of  way  was  dangerous, 
a  reply  denying  the  avermente  of 
except  that  ''certain  cows  of  the  plaintiff,  being 
then  and  there  under  the  immediate  care,  cus- 
tody, and  control  of  plaintiff,"  constjued  hberal- 
ly  in  favor  of  plaintiff,  did  not  admit  contribu- 
tory negligence. 

k  8  An*  answer,  in  an  action  against  a  railway 

company  for  killing  cows  on  its  track,  which 
allege  that  plaintiff negligently  berded  «,«rtain- 
cow8  along  the  right  of  way  within  switch  limit* 
at  a  station,  with  knowledge  of  the  danger,  and 
that  he  negligently  permitted  the  stock  to  re- 
main on  and  along  tie  track,  and  that  thereby 
the  stock  sustained  injuries,  etc.,  does  not  on  a 
strict  construction,  raise  the  defense  of  contribu- 
tory negligence,  in  the  absence  of  any  identifica- 
tion of  the  "certain"  cows  with  those  whose  kill- 
ing is  sued  for. 

6.  Same— Question  fob  Jinx. 

In  an  action  against  a  railway  company  for 
killing,  animals  on  its  track,  the  question  of 
contributory  negligence  of  the  owner  held  for 
the  jury. 

[Ed.  Note.— For  cases  in  point  eee  Cent  Dig. 
vol.  41,  Railroads,  I  1639.] 

7.  Tbial— Question  fob  Jubt. 

Where  different  deductions  may  reasonably 
be  drawn  from  the  evidence  in  a  »• 
sues  are  for  the  jury ;  and,  to  justify  the  grant- 
ing of  a  nonsuit  the  facts  and  inferences  must 
be  undisputed. 

[Ed.  Note.— For  cases  in  point  aee  Cent  Dig. 
vol.  46,  Trial.  I  836.] 

8.  Batlboads  —  Injubt  to  An  dials  — Con - 
tbibutobt  negligence. 

Whether  one  is  guilty  of  contributory  neg- 
ligence in  turning  hia  stock  put  to  graze  on  un- 
inclosed  lands  near  a  railroad  track  is  a  question 
for  the  jury. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  41,  Railroads,  f  1639.] 

9.  Negligence — Contbibutobt  Negligence— 

°BOne1s  not  guilty  of  contributory  negligence, 
unless  he  falls  to  exercise  ordinary  care;  and 
there  is  no  want  of  ordinary  care,  when,  under 
the  circumstances,  he  does  not  omit  anything 
which  an  ordinarily  prudent  person  similarly 
Bitoated  would  not  have  omitted. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
ol.  37, "n  * 


vol.  37,  Negligence,  I  83.] 

10.  Same— Question  fob  Jubt. 

Where  both  the  duty  to  exercise  care  and 
the  extent  of  its  performance  are  to  be  ascer- 
tained as  facts,  the  jury  alone  can  determine 
what  is  negligence,  and  whether  it  has  been 
proven. 

[Ed.  Note.-For  cases  to  point,  see  Cent  Dig. 
vol.  87,  Negligence,  H  279-302.] 
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11.  Raixboadb  —  Ihjubt  to  Animals  —  Sta- 
tion Gbounds. 

In  an  action  against  a  railroad  for  inju- 
ries to  animals  on  its  track,  the  evidence  showed 
that  there  were  about  1%  miles  of  unfenced 
track  from  one  station  towards  another,  that  it 
was  three-quarters  of  a  mile  from  the  station  to 
the  head  of  a  switch  for  a  siding  running  back 
towards  the  station  used  for  storing  engines,  eta, 
and  that  further  on  in  the  direction  of  the  other 
station  about  150  yards  from  the  switch  was  a 
branch  line  leaving  the  main  line  and  forming 
the  head  of  a  "Y."  The  animals  were  killed 
near  the  switch  for  the  siding.  There  was  noth- 
ing to  show  that  the  siding  was  used  in  connec- 
tion with  a  depot  at  the  station.  Held,  that 
the  question  whether  the  animals  entered  the 
track  within  depot  grounds  was  for  the  jury. 

12.  Appeal— Review  or  Evidence— Bill  or 
Exceptions. 

Where  the  evidence  is  not  in  the  bill  of 
exceptions,  and  a  transcript  of  what  appears  to 
be  evidence  is  in  the  record,  but  the  same  is  not 
identified  by  the  court,  or  certified  to  be  any  or 
all  of  the  testimony  in  the  case,  the  court  on 
appeal  will  not  consider  it 

[Ed.  Note.— For  cases  hi  point,  see  Cent.  Dig. 
vol  3,  Appeal  and  Error,  ft  2094-2606.] 

Appeal  from  Circuit  Court,  Baker  County ; 
William  Smith,  Judge. 

Action  by  S.  H.  Jackson  against  the  Sump- 
ter  Valley  Railway  Company.  Prom  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Plaintiff  sues  on  two  causes  of  action  to 
recover  in  damages  the  value  of  some  of  his 
milch  cows,  which  were  killed  and  injured 
by  defendant's  moving  railroad  cars  and  en- 
gine on  its  track  near  the  town  of  Sumpter, 
In  Baker  county.  A  nonsuit  was  granted  as 
to  the  first  cause  of  action,  which  is  not  to  be 
considered  here.  For  the  second  cause  of  ac- 
tion it  is  averred  that  a  number  of  plaintiff's 
cows,  on  August  6,  1006,  went  upon  defend- 
ant's unfenced  track,  and  four  of  them  were 
killed  and  two  were  Injured  by  one  of  de- 
fendant's moving  trains  and  engine  drawing 
the  same.  The  answer  denies  generally  the 
averments  of  the  complaint,  excepting  de- 
fendant's incorporation  and  ownership  and 
operation  of  the  railroad  leading  from  Ba- 
ker city  to  Sumpter  on  which  the  cows  were 
killed.  As  an  affirmative  defense,  it  is  al- 
leged, in  substance,  that  on  August  6,  1906, 
certain  cows  of  plaintiff  being  then  and 
there  under  the  immediate  care,  custody,  di- 
rection, and  control  of  plaintiff  and  his  serv- 
ant, one  Robert  Allen,  were  by  them  care- 
lessly and  negligently,  and  without  right  or 
authority,  wrongfully  herded  and  pastured 
upon  and  along  defendant's  right  of  way  and 
railroad  track,  within  its  switching  and  sta- 
tion yards,  inside  the  corporate  limits  of  the 
city  of  Sumpter,  and  that  plaintiff  and  bis 
servant,  Robert  Allen,  well  knowing  that  de- 
fendant's trains  were  regularly  passing  over 
said  tracks  and  right  of  way,  and  well  know- 
ing said  stock  was  within  defendant's  switch- 
ing yards,  and  that  said  right  of  way  and 
said  switching  yards  were  dangerous  and 
unsafe  places  for  said  stock  to  be,  and  that 
they  had  no  right  to  have  said  stock  in  said 


places,  carelessly  and  negligently  permitted 
said  stock  to  remain  upon  and  along  said 
track  and  right  of  way,  and  that  thereby  said 
stock  sustained  the  Injuries  alleged,  if  at  all, 
and  that  whatever  damage  plaintiff  may 
have  suffered  from  said  injuries  was  due 
solely  to  his  own  said  negligence  and  care- 
lessness in  driving  and  herding  his  said  stock 
upon  and  along  defendant's  track  and  right 
of  way,  as  aforesaid,  and  not  to  any  fault  or 
negligence  of  this  defendant  By  the  reply, 
plaintiff  denied  generally  all  the  averments 
of  the  answer,  excepting  that  "certain  cows 
of  the  plaintiff,  being  then  and  there  under 
the  Immediate  care,  custody,  and  control  of 
plaintiff."  After  the  issues  were  thus  joined 
a  trial  was  had  before  a  Jury,  and  at  the 
conclusion  of  plaintiff's  testimony  defendant 
moved  a  nonsuit,  on  the  ground  that  the  evi- 
dence shows  plaintiff  to  have  been  guilty  of 
contributory  negligence  sufficient  to  bar  hit 
right  to  recover.  This  being  overruled,  de- 
fendant offered  his  testimony,  and  the  cause 
was  submitted  to  the  Jury,  which  returned  a 
verdict  in  favor  of  plaintiff  in  the  sum  of 
$880,  upon  which  judgment  was  entered, 
from  which  defendant  appeals. 

V.  W.  Tomllnson,  for  appellant  G.  H.  Me- 
Culloch,  for  respondent 

SLATER,  a  (after  stating  the  facts  as 
above).  The  first  and  principal  error  relied 
upon  to  reverse  the  judgment  is  the  denial 
by  the  court  of  defendant's  motion  for  a  non- 
suit to  the  second  cause  of  action.  In  this 
state  contributory  negligence  is  a  matter  of 
defense,  and  the  burden  of  establishing  It 
is  on  the  defendant  Johnston  v.  O.  8.  L. 
Ry.  Co.,  28  Or.  94,  81  Pac.  283 ;  Grant  v.  Ba- 
ker, 12  Or.  829,  7  Pac.  818.  But  If  plaintiffs 
declaration  or  evidence  establishes  his  own 
contributory  negligence,  it  bars  his  recovery, 
no  matter  where  the  burden  rests.  7  Am.  & 
Eng.  Bncy.  (2d  Ed.)  454;  Tucker  v.  Northern 
Terminal  Co.,  41  Or.  82,  68  Pac.  426;  Scott 
v.  Oregon  Ry.  ft  N.  Co.,  14  Or.  211,  18  Pac 
98. 

To  support  Its  contention  counsel  for  de- 
fendant urges  with  much  earnestness  that 
the  pleadings  on  the  part  of  plaintiff  admit 
that  the  cattle  went  upon  the  track  while 
under  the  Immediate  care,  custody,  and  con- 
trol of  plaintiff.  This  arises,  it  is  argued, 
from  the  form  of  the  denial  used  in  the  re- 
ply. What  the  pleader  Intended  to  admit  by 
excluding  the  quoted  words  from  the  effect 
of  his  denial  Is  doubtful.  Defendant's  coun- 
sel arrive  at  their  conclusion  by  a  strict  con- 
struction of  the  language  quoted,  and  con- 
tend that  such  should  be  the  rule.  But  If 
their  assumption  as  to  the  rule  of  construc- 
tion and  their  interpretation  of  the  implied 
admission  be  correct  the  result  would  have 
entitled  defendant  to  a  judgment  on  the 
pleadings,  which  they  should  have  asked  be- 
fore going  to  trial,  and  not  wait  to  raise  the 
question  on  motion  for  nonsuit  The  prov- 
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ince  of  a  motion  for  a  nonsuit  la  In  the  na- 
ture of  a  demurrer  to  the  evidence  (Brown 
v.  Oregon  Lumber  Co.,  24  Or.  315,  83  Pac 
557),  and  It  Is  an  unusual  method  of  taking 
advantage  of  a  defect  in  the  pleadings,  and 
the  appellant  rather  than  respondent  should 
be  held  to  strict  rules.  "It  has  been  held," 
says  Mr.  Justice  Thayer,  In  Specht  v.  Allen, 
12  Or.  117-122,  6  Pac.  494,  495.  "that  when 
a  pleading  did  not  contain  a  cause  of  ac- 
tion or  defense  as  the  case  might  be,  and  the 
objection  to  it  was  made  for  the  first  time  at 
the  trial  by  opposing  the  Introduction  of  evi- 
dence to  support  It,  the  party  would  be 
deemed  to  have  waived  any  objection  to  Its 
sufficiency.  I  am  of  the  opinion  that  the 
party  in  such  case  should  be  compelled  to  re- 
sort to  a  motion  for  judgment,  notwithstand- 
ing the  verdict,  in  case  one  were  to  be  ren- 
dered against  him,  as  the  party  Interposing 
the  pleading  ought,  when  it  had  not  been 
demurred  to,  to  be  entitled  to  the  presump- 
tions a  verdict  In  his  favor  would  afford. 
That  appears  to  me  to  be  the  course  the  Code 
intends  should  be  pursued.  But,  on  the 
other  hand,  where  a  party  has  no  sufficient 
pleading  to  stand  upon,  and  judgment  has 
gone  against  him,  he  Is  not  In  a  favorable 
condition  to  ask  for  Its  reversal,  particu- 
larly where  a  verdict  would  not  have  cured 
the  defect  An  appellate  court  In  such  a 
case  would,  I  think,  consistently  determine 
that  the  error  had  not  Injured  him."  So, 
then,  In  this  Instance  the  reply  should  be 
construed  as  if  the  question  arose  upon  a 
motion  by  defendant  for  a  Judgment,  notwith- 
standing the  verdict,  that  Is,  liberally,  so 
that,  if  possible,  the  verdict  may  be  sustain- 
ed. Under  these  limitations,  we  are  con- 
strained to  hold  that  the  language  used  In 
the  reply  was  Intended  to  mean  no  more  than 
that  certain  cows  of  the  plaintiff  were  at 
the  time  of  the  accident  under  the  care, 
custody,  and  control  of  plaintiff,  not  that 
they  were  under  his  care,  custody,  or  con- 
trol at  the  time  they  went  upon  the  track 
and  right  of  way  of  the  defendant  When  so 
construed  and  applied  to  the  testimony  here- 
inafter considered,  plaintiff  has  relieved  him- 
self from  any  necessary  inference  of  negli- 
gence on  his  part  But  defendant  Is  in  no 
better  condition,  even  if  the  language  of  the 
reply  be  construed  strictly.  A  party  who  re- 
lies upon  a  technical  defect  Is  subjected  to 
observance  of  technical  rules.  Hermann  v. 
Huteheson,  33  Or.  239,  58  Pac  489;  Small 
v.  Lutz.  34  Or.  131,  55  Pac.  529.  58  Pac.  79; 
Bllyeu  v.  Smith,  18  Or.  335,  22  Pac.  1073. 
The  admission,  claimed  by  defendant  to  be 
included  In  the  language  of  the  reply  above 
quoted,  could  not  arise,  except  that  refer- 
ence be  made  to  the  affirmative  matter  of  the 
answer  to  interpret  it  The  words  "certain 
cows  of  the  plaintiff"  of  themselves  do  not 
necessarily  mean  the  cows  mentioned  in  the 
complaint  upon  which  the  cause  of  action  is 
based.  The  answer  contains  the  same  lan- 
guage, and  there  la  nothing  elsewhere  there- 
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in  that  identifies  the  "certain  cows  of  the  plain- 
tiff" to  be  those  described  in  the  complaint 
For  all  that  appears  upon  the  face  of  the 
pleadings,  the  averments  of  the  answer  may 
be  true,  and  yet  be  no  bar  to  a  recovery  on 
the  cause  of  action  set  forth  In  the  complaint 
Plaintiff  may  have  had  another  and  different 
cause  of  action,  which  for  some  reason  he 
did  not  see  fit  to  include  in  his  complaint 

It  necessarily  follows  that  upon  a  strict 
construction  of  the  answer  the  defense  of 
contributory  negligence  is  not  In  this  case; 
at  least  defendant  when  judgment  has  gone 
against  him,  is  not  in  a  favorable  position  to 
ask  for  Its  reversal  for  this  particular  alleged 
error.  Specht  v.  Allen,  supra.  Assuming, 
however,  that  the  issue  of  contributory  negli- 
gence Is  made  by  the  answer,  we  will  now 
examine  plaintiff's  testimony  and  ascertain 
whether  any  indisputable  inference  can  be 
drawn  from  the  uncontradicted  facts  which 
disclosed  the  omission  or  commission  of  any 
act  by  plaintiff  or  his  servant  which  the  law 
adjudges  negligent  The  facts  disclosed  by 
the  record  are:  That  plaintiff  operates  a 
dairy  in  the  vicinity  of  Sumpter,  and  had  In 
his  herd  about  38  cows.  That  in  the  month 
of  August  1906,  he  pastured  his  cows  for  the 
most  part  on  a  farm  called  In  the  record  the 
"Jett"  place,  situate  about  2  miles  east  from 
the  dairy  and  about  1%  miles  south  and  east 
of  Sumpter  Depot  and  through  which  defend- 
ant's main  line  going  from  Sumpter  to  Baker 
City  passes,  but  sometimes  the  cows  were 
turned  out  to  feed  upon  the  commons.  That 
defendant's  track  is  unfenced  from  Sumpter 
Station  to  the  Jett  place.  On  the  morning  of 
August  6,  1906,  the  cows  were  driven  by  one 
of  plaintiff's  hired  men  out  to  feed  upon  the 
commons,  and  left  back  of  the  Jett  place  and 
In  the  vicinity  of  the  smelter,  which  is  upon 
or  near  a  branch  road  leaving  the  main  line 
between  1%  and  1%  miles  south  and  east  of 
the  Sumpter  Depot  and  going  to  Austin. 
That  between  the  smelter  and  defendant's 
right  of  way  and  plaintiff's  barn  or  dairy  the 
country  is  not  fenced,  and  Is  covered  with 
brush,  but  affords  good  pasturage.  About  3 
o'clock  In  the  afternoon  of  that  day  Robert 
Allen,  plaintiff's  employe,  whose  duty  was  to 
drive  the  cows  home  in  the  evening,  went 
from  the  dairy  easterly  down  the  valley  hunt- 
ing some  stray  horses,  intending  to  bring  the 
cows  home  on  his  return  in  the  evening.  As 
he  went  he  noticed  three  of  the  cows  coming 
towards  Sumpter  up  the  track  of  the  branch 
road  from  a  quarter  to  a  half  mile  distant 
from  the  main  track,  and  about  one-half  mile 
from  where  the  cows  were  killed.  The  rest 
were  scattered  between  the  Jett  place  and 
the  smelter.  Allen  went  on  down  the  valley, 
secured  the  horses,  and  returned,  arriving  in 
the  same  vicinity  between  half  past  5  and  6 
o'clock.  He  then  saw  15  or  20  head  of  plain- 
tiff's cows  feeding  and  drifting  towards  Sump- 
ter on  defendant's  right  of  way,  and  between 
the  arms  of  a  "Y"  formed  by  the  branch  line 
to  Austin,  the  main  line  to  Baker  City,  and 
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:i  connecting  curve.  The  horses  having  tak- 
en a  canter  along  the  county  road  towards 
home,  Allen  turned  out  of  the  road  after  the 
cows  and  drove  those  nearest  him  from  the 
"Y"  a  distance  of  200  or  300  yards  to  the 
county  road,  then  turned  back  to  get  17  or 
18  others  which  had  gone  ahead  up  the  main 
track  towards  Sumpter  beyond  the  junction  a 
distance  of  some  450  feet.  At  this  point  on 
the  west  side  of  the  track  there  is  a  rocky 
point  within  5  feet  of  the  center  of  the 
track,  and  on  the  east  side  within  about  30 
feet  is  Powder  river.  The  space  between  the 
track  and  the  river  was  at  one  time  traveled 
as  a  county  road,  but  for  a  long  time  prior 
to  the  date  of  the  accident  it  had  been  filled 
within  a  few  feet  of  the  track  with  sawlogs 
and  brush,  leaving  very  little  space  for  loose 
stock  to  travel  on.  But  there  is  a  stock 
trail  there,  winding  through  the  logs  for  a 
distance  of  75  to  100  yards,  then  turns  off  to 
the  left  into  the  county  road.  About  150  feet 
further  up  the  track  towards  Sumpter  from 
the  rocky  point  is  a  switch  for  a  short  siding 
called  "Sumpter  Siding,"  and  25  feet  beyond 
this  switch  is  the  frog  of  the  switch.  Sump- 
ter Depot  or  Station  is  three-fourths  of  a  mile 
distant  from  the  switch.  Allen  had  con- 
sumed about  10  minutes  of  time  in  getting  the 
first  bunch  of  cows  out  of  the  "Y"  and  into 
the  county  road,  when  he  turned  back  to  get 
the  remainder.  These  were  200  or  300  yards 
from  where  the  first  ones  were  found,  and 
were  feeding  along  the  track  towards  this 
rocky  point.  Before  Allen  overtook  them 
they  had  passed  this  point,  and  just  as  he 
arrived  at  the  point  he  saw  the  train  coming 
from  Sumpter  towards  him.  He  endeavored 
to  get  in  ahead  of  the  cows  and  turn  them 
off  the  track,  but  the  engine  struck  two  of 
the  wws  at  the  frog,  injuring  them,  and  killed 
four  others  at  the  switch  stand. 

The  theory  of  the  defense  is  that  Allen  was 
driving  the  stock  homeward  when  they  first 
went  upon  defendant's  track,  and  that  he  was 
attempting  to  drive  them  along  this  trail  on 
the  right  of  way  because  by  that  route  It  was 
one  quarter  of  a  mile  nearer  to  the  dairy 
than  by  the  county  road.  But  he  positively 
denies  both  of  these  assertions,  and  swears 
that  he  never  at  any  time  drove  them  through 
there ;  that  when  he  first  saw  the  cows  upon 
the  right  of  way  he  Immediately  went  to  them 
and  began  rounding  them  up  and  getting 
them  off  the  right  of  way  Into  the  county 
road,  taking  those  first  that  were  nearest  to 
him,  preparatory  to  driving  them  home ;  that 
he  had  been  engaged  in  that  matter  no  more 
than  10  minutes  when  the  cows  were  killed. 
To  support  its  theory,  however,  defendant  on 
cross-examination  of  plaintiff  offered  In  evi- 
dence, as  containing  admissions  against  his 
interest,  what  purports  to  be  an  owner's 
statement  of  stock  Injured  or  killed,  with 
plaintiff's  name  as  claimant  typewritten  at 
the  bottom  thereof,  under  which  is  written 
"per,  G.  B.  Allen."  This  statement  is  upon  a 
printed  blank  form  furnished  by  the  com- 


pany, and  Is  In  the  form  of  questions  and  an- 
swers. It  contains  a  statement  of  the  time 
and  place  of  the  accident,  a  description  and 
the  value  of  the  cows  injured  and  killed,  and, 
besides  others,  these  questions  and  answers : 
"Was  stock  in  charge  of  any  one  at  the  time? 
If  so,  who?  Robert  Allen.  State  how  you 
know  the  stock  was  struck  by  the  train?  The 
cows  were  being  driven  home."  Plaintiff 
swears  that  he  did  not  personally  know  how 
the  stock  were  killed,  or  whether  they  were 
being  driven  home  by  any  one ;  that,  by  tele- 
phone, he  directed  O.  E.  Allen  to  fill  out  and 
present  this  claim  blank  for  him,  giving  Al- 
len, at  the  time,  information  about  the  num- 
ber, description,  and  value  of  the  stock,  and 
told  him  that  Robert  Allen  could  give  him 
other  necessary  facts;  that  he  never  saw  the 
blank  after  it  was  filled  out,  and  did  not  know 
that  it  contained  such  answers.  Robert  Al- 
len swears  that  he  did  not  give  this  particular 
Information  to  his  father,  G.  E.  Allen.  Un- 
der such  circumstances,  It  could  hardly  be 
said,  as  a  matter  of  law,  that  plaintiff  is 
bound  by  the  answers ;  but,  if  he  were,  it  Is 
but  a  statement,  not  conclusive,  and  is  sub- 
ject to  explanation.  On  the  face  of  it  with- 
out explanation  the  statement  Is  that  at  the 
time  of  the  accident  the  stock  was  In  charge 
of  Allen  and  were  being  driven  home  by  him, 
not  that  they  were  in  his  charge  when  they 
went  upon  the  track.  When,  however,  the 
statements  are  placed  with  the  explanatory 
facts  as  disclosed  by  the  evidence  of  Allen,  it 
can  at  least  be  said  that  different  deductions 
may  honestly  and  reasonably  be  drawn  there- 
from by  different  minds,  and  under  such  cir- 
cumstances the  question  is  one  proper  to  be 
submitted  to  a  jury.  Hedin  v.  Suburban  Ry. 
Co.,  26  Or.  155,  37  Pac.  540. 

It  Is  also  contended  by  defendants  that  Al- 
len was  negligent  in  not  going  first  to  those 
cows  that  were  on  the  main  track  and  remov- 
ing them ;  for,  It  is  argued,  they  were  in  the 
most  danger,  and  his  duty  was  to  attend  to 
them  first.  It  may  be  conceded  that  it  is  the 
law  that  one  who  sees  his  cattle  In  danger 
upon  a  railroad  track  and  can  by  reasonable 
exertions  get  them  off  be  is  bound  to  do  so 
(Milburn  v.  Kansas  City,  etc.,  Co.,  86  Mo.  104), 
or  that  one  having  stock  under  his  Imme- 
diate care,  custody,  and  control,  who  volun- 
tarily drives  or  puts  them  In  a  place  of  dan- 
ger, or  carelessly  permits  them  to  wander 
from  his  control  into  a  place  of  danger, 
is  guilty  of  contributory  negligence  (Keeney 
v.  O.  R.  &  Nav.  Co.,  19  Or.  291,  24  Pac. 
233;  Ohio  &  Missouri  Ry.  Co.  v.  Eaves,  42 
111.  288).  But  a  motion  for  a  nonsuit  is  in 
the  nature  of  a  demurrer  to  the  evidence. 
It  admits  the  truth  of  plaintiff's  evidence 
and  of  every  Inference  of  fact  which  the  Jury 
may  legally  draw  from  it.  The  sufficiency 
of  the  evidence  is  for  the  jury,  provided  the 
court  shall  be  of  the  opinion  that  there  is 
any  evidence  tending  to  sustain  the  complaint. 
Brown  v.  Oregon  Lumber  Co.,  24  Or.  315,  33 
Pac.  507.   And  to  Justify  granting  a  nonsuit 
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facts  should  be  not  only  undisputed  but  con- 
clusions to  be  drawn  from  them  Indisputable. 
If  different  minds  may  honestly  draw  differ- 
ent conclusions  from  the  facts,  though  undis- 
puted, the  case  should  be  left  to  the  jury. 
Peabody  v.  O.  R.  &  N.  Co.,  21  Or.  121,  26 
Pac.  1053,  12  L  R.  A,  823.  As  a  matter  of 
law,  then,  the  court  cannot  say  that  plaintiff 
was  guilty  of  contributory  negligence  in  turn- 
ing his  stock  out  to  graze  on  uninclosed  lands 
near  defendant's  track  or  depot  That  is  a 
question  for  the  jury.  Wilmot  v.  Oregon  R. 
Co.,  48  Or.  494,  87  Pac  528,  7  L.  R.  A.  (N. 
S.)  202.  Nor  if  plaintiff's  testimony  is  to  be 
believed  can  negligence  be  imputed  to  him  be- 
cause his  stock  was  found  upon  defendant's 
track.  They  were  not  in  bis  immediate  care, 
custody,  or  control  when  they  went  upon  the 
track,  nor  in  the  care  of  his  servant,  nor  did 
either  of  them  carelessly  permit  them  to 
wander  from  his  control  iuto  the  place  of 
danger  where  they  were  found. 

If  counsel  by  argument  can  draw  a  dif- 
ferent Inference  from  the  evidence,  it  is  de- 
rived only  by  the  process  of  weighing  testi- 
mony and  by  giving  credence  to  one  piece  of 
testimony  and  rejecting  another  where  there 
is  a  conflict.  But  when  the  right  determina- 
tion of  a  case  depends  upon  the  weight  to  be 
given  evidence,  it  is  for  the  consideration  of 
the  Jury.  Anderson  v.  North  Pacific  Lumber 
Co..  21  Or.  281,  23  Pac.  5.  It  is  undisputed, 
however,  that  the  servant  about  10  minutes 
before  the  accident  found  plaintiff's  stock  in 
a  place  which  imparted  notice  of  danger,  not 
notice  of  a  present  and  imminent  danger  by 
seeing  a  train  approaching,  for  that  is  not 
the  fact,  but  because  the  track  itself  is  a 
warning  of  possible  danger.  Durbin  v.  Ore- 
gon R.  &  Nav.  Co.,  17  Or.  5, 17  Pac.  5,  11  Am. 
St.  Rep.  778.  He  did  not  then  know  that  any 
train  was  due  from  either  direction,  and  he 
was  compelled  to  act  on  the  assumption  that 
one  part  of  the  track  was  no  more  dangerous 
than  another.  Hence  he  first  attended  to 
those  nearest  to  him.  Had  the  fact  been 
that  when  he  first  came  upon  the  ground  be 
saw  a  train  coining  from  the  opposite  direc- 
tion, or  that  be  knew  that  a  train  was  then 
due  from  that  direction,  it  may  have  been 
his  duty  to  have  gone  first  to  those  cows  that 
were  nearest  to  the  anticipated  danger;  but 
the  facts  show  that  Allen  immediately  upon 
discovery  of  the  dangerous  position  of  the 
cows  went  with  reasonable  diligence  to  the 
scene  and  made  at  least  some  effort  in  good 
faith  to  perform  his  duty,  the  degree  of 
which  Is  for  the  jury.  Richmond  v.  McNeill, 
31  Or.  342,  49  Pac.  879.  There  could  be  no 
contributory  negligence  by  plaintiff,  except 
there  is  a  failure  on  his  part,  or  on  the  part 
of  some  person  with  whose  negligence  he  is 
chargeable,  to  exercise  ordinary  care  to  avoid 
the  injury,  and  such  lack  of  ordinary  care  is 
the  proximate  cause  of  the  injury.  7  Am.  & 
Eng.  Ency.  (2d  Ed.)  873.  And  there  has 
been  no  want  of  ordinary  care,  when,  under 
all  the  circumstances  and  surroundings  of 
the  case,  the  person  Injured,  or  those  whose 


negligence  is  imputable  to  him,  did  or  omit- 
ted nothing  which  an  ordinarily  careful  and 
prudent  person  similarly  situated  would  not 
have  done  or  omitted.  Id.  378.  When  both 
the  duty  and  the  extent  of  its  performance 
are  to  be  ascertained  as  facts,  a  jury  alone 
can  determine  what  is  negligence  and  wheth- 
er It  has  been  proven.  West  Phila.  Pass.  By. 
Co.  v.  Gallagher,  108  Pa.  524;  Robinson  v. 
Cone,  22  Vt.  213,  54  Am.  Dec.  67.  The  court 
did  not  err  in  denying  defendant's  motion  for 
a  nonsuit 

The  court  refused  to  instruct  the  Jury  upon 
defendant's  request  to  return  a  verdict  In  its 
favor,  and  this  action  of  the  court  Is  as- 
signed as  error.  This  request  was  based  up- 
on no  other  contention  than  that  made  to 
support  the  motion  for  nonsuit,  and  that  has 
been  considered  and  disposed  of  adversely  to 
defendant.  Defendant  excepted  to  the  giv- 
ing of  this  instruction:  "Whether  or  not  de- 
fendant should  have  fenced  that  portion  of 
its  track  upon  which  plaintiff's  cattle  enter- 
ed is  a  matter  for  your  determination  from 
the  evidence.  If  you  find  from  the  evidence 
that  that  portion  of  defendant's  track  was 
within  defendant's  depot  yards,  then  the  de- 
fendant was  under  no  obligation  to  fence; 
otherwise  it  should  have  fenced,"  and  error 
Is  assigned  on  that  account  It  is  insisted 
that  as  evidence  in  this  case  is  not  conflict- 
ing or  uncontradicted,  it  was  not  a  question 
for  the  jury  to  determine  whether  or  not 
the  defendant  ought  to  have  fenced  its  track 
at  the  place  or  places  where  plaintiff's  cattle 
were  killed,  or  whether  or  not  such  places 
were  within  defendant's  depot  and  switching 
yard,  but  that  it  was  a  matter  of  law  for  the 
court  to  declare. 

Plaintiff's  evidence  shows  that  there  are 
about  1%  miles  of  unfenced  track  from 
Sumpter  toward  Baker  City;  that  it  is  three- 
fourths  of  a  mile  from  Sumpter  to  the  head 
of  a  switch  for  a  siding  running  back  to- 
wards Sumpter  about  200  feet  which  Is  us- 
ed for  storing  slab  wood  for  the  use  of  de- 
fendant's engines;  that  further  on  in  the  di- 
rection of  Baker  City  about  150  yards  from 
this  switch  the  branch  line  to  Austin  leaves 
the  main  line  and  forms  the  head  or  point  of 
the  "Y."  The  cowb  were  killed  near  the  switch 
for  the  "Sumpter  SIdfhg,"  and  on  the  side 
thereof  toward  Baker  City.  There  is  no  sug- 
gestion In  plaintiff's  evidence  that  Sumpter 
Siding  was  a  part  of  or  was  used  In  connec- 
tion with  the  depot  at  Sumpter. 

The  defendant's  evidence  is  not  found  in 
the  bill  of  exception;  but  there  is  on  file  a 
separate  transcript  of  what  appears  to  be 
some  evidence  taken  in  this  case,  and  in- 
cludes what  purports  to  be  some  at  least  of 
defendant's  testimony,  but  it  is  not  identi- 
fied in  any  manner  by  the  court  or  certified 
to  be  any  or  all  of  the  testimony  in  this 
case,  and  for  that  reason  it  cannot  be  legally 
considered.  However,  as  the  parties  have 
printed  in  their  briefs  some  excerpts  there- 
from, we  have  not  refrained  from  looking 
into  it.  It  shows,  in  substance,  that  switch- 
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Ing  Is  done  dally  at  the  "Y"  In  reversing  en- 
gines and  trains  for  the  branch  line;  but  this 
of  Itself  does  not  tend  to  make  the  "X"  or 
that  part  of  the  main  track  between  It  and 
Sumpter  Siding  a  part  of  the  depot  grounds 
of  Sumpter  Station,  three-fourths  of  a  mile 
distant,  or  that  of  itself  it  constituted  a  sep- 
arate and  distinct  depot  or  station,  within 
the  limitations  stated  in  Wilmot  v.  O.  R.  & 
N.  Co.,  48  Or.  494,  87  Pac.  528,  TL.R.A. 
(N.  S.)  202.    Switching  Is  not  the  principal 
thing  that  constitutes  a  depot,  but  is  only 
an  incident  of  it  In  our  Judgment,  the  cor- 
rect distinction  is  stated  in  an  extended  foot- 
note to  that  case  found  In  7  L.  K.  A.  (N.  S.) 
203,  where  It  is  said:   "A  very  clearly  de- 
fined principle  regulates  this  question — the 
principle  of  paramount  public  Importance  of 
the  public  good  or  convenience  over  private 
rights.    Fence  laws  have  been  passed  very 
generally  In  all  parts  of  the  country,  com- 
pelling railroad  companies  to  fence  their 
tracks  in  order  to  protect  individuals  from 
injuries  to  their  stock  straying  thereon.  But 
at  stations  where  the  general  public  has  a 
right  of  access,  and  the  necessary  transac- 
tions of  the  road  require  it,  an  exception 
either  by  express  language  in  the  statute  or 
by  construction  of  the  courts  has  come  to  be 
made  in  almost  every  instance  to  the  gen- 
eral obligation  to  fence,  on  the  ground  that 
the  public  right  of  access  overrules  the  pri- 
vate right  of  protection.  The  question,  then, 
of  how  far  this  exception  to  the  obligation  to 
fence  extends,  or,  in  other  words,  bow-  far 
or  what  are  station  or  depot  grounds,  is  de- 
cided by  determining  how  far  the  public  con- 
venience requires  an  open  track."   There  Is 
no  public  convenience  to  be  conserved  at  a 
place  used  exclusively  for  switching.  The 
public  has  no  right  of  access  where  no  pas- 
sengers get  on  or  off  the  train  or  no  freight 
is  loaded  and  unloaded.   There  is  a  sugges- 
tion In  the  evidence,  however,  that  sometimes 
freight  billed  to  Sumpter  Is  put  off  at  this 
**Y"  as  an  accommodation.    But  that  fact  can- 
not, as  a  matter  of  law,  be  said  to  be  suffi- 
cient to  create  a  general  public  right  of  ac- 
cess to  defendant's  tracks  at  that  point,  so 
as  to  excuse  it  from  the  duty  of  fencing.  We 
are  of  the  opinion,  therefore,  that  the  court 
could  not,  as  a  matter  of  law,  declare  the 
place  where  plaintiff's  cows  were  killed  to  be 
a  necessary  part  of  defendant's  station  at 
Sumpter,  or  part  of  an  independent  station 
at  the  "Y,"  so  as  to  excuse  it  from  the  legal 
duty  to  fence  Its  tracks. 

It  follows  that  the  Judgment  must  be  af- 
firmed. 


THORSEN  et  al.  v.  HOOrER  et  al. 

(Supreme  Court  of  Oregon.    Jan.  21,  1908.) 

L  Gabnishment  —  Claims  Subject  to  Gar- 
nishment—Indebtedness  of  Estate. 

A  debt  due  from  a  decedent's  estate  is  not 
•abject  to  garnishment  until  the  share  of  the 
creditor,  heir,  or  legatee  has  been  ascertained 


and  ordered  paid  by  the  court,  prior  to  which 
the  money  or  funds  of  the  estate  are  in  custodia 
legis,  and  not  subject  to  levy. 
2.  Payment  —  Voluntary  Payment  —  Re- 
covery. 

One  who  voluntarily  pays  money  in  satis- 
faction of  an  asserted  demand,  with  full  knowl- 
edge of  all  the  facts,  cannot  recover  it  when  the 
transaction  is  unaffected  by  any  fraud,  trust, 
confidence,  or  the  like  because  at  the  time  of 
the  payment  he  was  ignorant  of  his  legal  rights. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Payment,  §§  253-266.] 

8.  Same — Mistake  of  Fact. 

Payment  of  an  illegal  demand  made  under 
a  mistake  of  fact  may  be  recovered  in  an  action 
for  money  had  and  received. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  39,  Payment,  §8  272-281.] 

4.  Same. 

An  administrator  having  been  garnished  In 
a  suit  in  which  the  attorney  for  the  state  rep- 
resented the  creditor,  judgment  was  recovered  in 
favor  of  the  creditor,  on  which  an  execution  was 
placed  in  the  hands  of  the  sheriff  for  service,  who 
notified  the  administrator  that  he  had  an  order 
from  the  circuit  court  directing  him  to  pay  out 
of  the  funds  of  the  estate  the  amount  of  the 
judgment  and  costs.  The  administrator  there- 
upon advised  with  the  attorney  of  the  estate 
without  knowledge  that  he  was  also  represent- 
ing the  creditor  in  the  garnishment  proceedings, 
and  was  advised  that  the  proceedings  were  regu- 
lar, and  that  he  was  compelled  to  pay  the  mon- 
ey to  the  sheriff  as  demanded,  which  he  there- 
upon did.  Held,  that  the  circuit  court  never 
having  made  an  order  in  the  garnishment  pro- 
ceedings requiring  the  administrator  to  pay  the 
amount  of  the  judgment  out  of  the  funds  of  the 
estate,  the  payment  was  made  on  mistake  of 
fact,  and  was  recoverable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Payment,  §§  272-281.] 

Appeal  from  Circuit  Court,  Union  County; 
T.  H.  Crawford,  Judge. 

Action  by  J.  B.  Thorsen  and  others,  as  ad- 
ministrators of  the  estate  of  H.  L.  Buell,  de- 
ceased, against  J.  A.  Hooper  and  another. 
From  a  judgment  for  defendants,  plaintiffs 
appeal.  Reversed  and  remanded. 

This  is  an  action  for  money  had  and  re- 
ceived, and  comes  here  on  appeal  from  a 
judgment  on  the  pleadings  in  favor  of  defend- 
ants. The  facts  are  set  out  in  detail  in  the 
pleadings  of  the  respective  parties.  Briefly, 
they  are:  That  plaintiffs  are  the  administra- 
tors of  the  estate  of  H.  L.  Buell,  deceased, 
and  N.  C.  McLeod  was  their  attorney  and 
legal  adviser.  At  the  time  of  his  death  Buell 
was  Indebted  to  H.  C.  Brown  on  a  promissory 
note  for  $1,000,  with  John  Graham  as  surety. 
After  the  appointment  of  plaintiffs  Brown 
presented  to  them  a  duly  verified  claim 
against  the  estate  of  their  decedent  for  the 
amount  due  on  such  note.  After  such  presen- 
tation the  defendants,  Hooper  &  Hudson, 
through  McLeod,  as  their  attorney,  commenc- 
ed an  action  at  law  in  the  circuit  court  of 
Union  county  against  Oscar  Eaden  and  H. 
C.  Brown,  partnere  doing  business  under  the 
firm  name  of  Eaden  &  Brown,  to  recover  the 
sum  of  $342.35,  and  caused  a  writ  of  attach- 
ment to  issue  in  such  action.  A  copy  of  the 
writ,  together  with  a  notice  of  garnishment, 
was  served  on  J.  B.  Thorsen,  one  of  the  plain- 
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tiffs,  and  in  answer  thereto  he  stated  that 
"there  la  a  balance  due  H.  a  Brown  of  $500, 
on  principal  and  accrued  Interest"  The  de- 
fendants afterwards  recovered  judgment  In 
their  action  against  Baden  A  Brown,  and  an 
order  of  the  circuit  court  reciting  the  attach- 
ment of  the  claim  of  Brown  against  the  Buell 
estate,  and  directing  that  the  attached  proper- 
ty be  sold  as  on  execution  to  pay  the  Judg- 
ment, costs,  and  disbursements,  and  tbat  the 
"claim  in  said  hands  of  said  administrators 
may  be  collected  if  the  proceeds  thereof  can 
be  so  collected  by  the  sheriff  under  his  exe- 
cution or  order  of  sale  herein."  A  few  days 
later  an  execution  was  issued  on  this  judg- 
ment, and  placed  in  the  hands  of  the  sheriff 
for  service,  who  notified  plaintiff  Thorsen,  by 
telephone,  that  he  bad  an  order  from  the  cir- 
cuit court  directing  him  to  pay  out  of  the 
funds  of  the  Buell  estate  the  amount  of  the 
judgment  and  costs  of  Hooper  &  Hudson 
against  Eaden  &  Brown.  Thorsen  thereupon 
advised  with  McLeod,  his  attorney,  without 
knowledge  that  McLeod  was  also  attorney 
for  defendants,  and  McLeod  told  him  tbat  the 
attachment  proceedings  were  regular,  and 
that  he  was  compelled  to  pay  the  money  over 
to  the  sheriff  as  demanded.  Thorsen,  acting 
upon  the  statement  of  the  sheriff  as  to  the 
nature  of  the  order  of  the  circuit  court  and 
the  advice  of  McLeod,  paid  the  money  over  to 
the  sheriff,  and  it  was  afterwards  paid  by 
that  officer  to  the  defendants.  At  the  time  of 
the  service  of  the  garnishment  process  upon 
Thorsen  no  order  of  the  county  court  had 
been  made  for  a  distribution  of  the  funds 
of  the  Buell  estate  or  directing  the  adminis- 
trators to  pay  the  claim  of  Brown,  and  the 
promissory  note,  upon  which  such  claim  was 
based,  did  not  belong  to  Brown,  but  had  pre- 
viously been  assigned  by  him  to  Jennie  P. 
Brown,  who  subsequently  sued  and  recovered 
the  amount  thereon  from  Graham,  the  surety. 

J.  D.  Slater,  for  appellants.  C  H.  Finn, 
for  respondents. 

BEAN,  C.  J.  (after  stating  the  facts  as 
above).  The  debt  due  from  the  Buell  estate 
on  the  claim  presented  by  Brown  was  not 
subject  to  attachment  by  Brown's  creditor  at 
the  time  the  writ  of  garnishment  was  serv- 
ed upon  Thorsen,  one  of  the  administrators. 
No  order  of  the  county  court  had  been  made 
settling  the  claim  or  directing  its  payment, 
and  until  the  share  of  a  creditor,  heir,  or 
legatee  of  an  estate  has  been  ascertained  and 
ordered  paid  by  the  court  the  money  or  funds 
of  the  estate  are  in  the  custody  of  the  law, 
and  not  subject  to  levy  under  execution  or 
process  of  garnishment  But  the  defendants 
contend  that  the  payment  of  the  money  to  the 
sheriff  by  Thorsen  was  voluntarily  made,  and 
therefore  cannot  be  recovered  by  him  and  hie 
co-administrators.  It  is  well  settled  that  one 
who  voluntarily  pays  money  In  satisfaction 
of  an  asserted  demand,  with  full  knowledge 
of  all  the  facta,  cannot  recover  It  when  the 


transaction  Is  unaffected  by  any  fraud,  trust, 
confidence,  or  the  like,  because  at  the  time  of 
the  payment  he  was  ignorant  of  his  rights  un- 
der the  law.  Shriver  v.  Garrison,  80  W.  Va. 
456,  4  S.  E  660;  Brumagln  v.  Tillinghast,  18 
Cal.  265,  79  Am.  Dec  176 ;  Evans  v.  Hughes 
County,  8  S.  D.  244,  52  N.  W.  1062;  Commer- 
cial Bank  of  Rochester  v.  City  of  Rochester, 
42  Barb.  488;  Erkens  v.  NIcolin,  39  Minn. 
461,  40  N.  W.  567.  But  it  is  equally  as  well 
settled  that  when  the  payment  of  an  illegal 
demand  is  made  under  a  mistake  of  fact  it 
may  be  recovered  in  an  action  for  money  had 
and  received.  Stokes  v.  Goodykoontz,  126 
Ind.  535,  26  N.  E.  891;  Wolf  v.  Beaird,  128 
111.  585,  15  N.  E.  161,  5  Am.  St  Rep.  565; 
Walker  v.  Hill,  17  Mass.  880;  Rogers  v. 
Weaver,  5  Ohio,  536.  These  questions  are 
ably  and  exhaustively  considered  by  Mr.  Jus- 
tice Wolverton,  In  his  opinion  in  Scott  v. 
Ford,  45  Or.  531,  78  Pac.  742,  80  Pac  899,  and 
It  is  unnecessary  to  add  to  the  discussion  at 
this  time. 

Now  it  appears  from  the  facts,  as  alleged 
In  the  pleadings  in  the  case  at  bar,  that  the 
payment  by  Thorsen  to  the  sheriff  was  made 
under  a  mistake  of  fact  as  to  the  nature  of 
the  order  of  the  circuit  court  and  upon  the 
advice  of  the  attorney  for  the  defendants, 
who  he  supposed  at  the  time  was  acting  for 
the  estate.  Thorsen  was  notified  by  the  sher- 
iff that  the  circuit  court  had  made  an  order 
in  the  attachment  proceedings  requiring  him 
to  pay  the  amount  of  the  judgment,  recovered 
by  Hooper  &  Hudson  against  Eaden  As 
Brown,  out  of  the  funds  of  the  estate,  and 
that  such  order  was  in  the  hands  of  the  offi- 
cer for  execution,  when,  in  fact,  no  such 
order  had  been  made.  Relying  upon  this 
statement,  and  the  erroneous  advice  of  the 
attorney  for  the  defendants,  he  paid  the 
amount  of  the  Judgment  out  of  the  trust 
funds  in  his  hands,  and  the  money  was  sub- 
sequently paid  to  the  defendants.  If  these 
facts  are  true,  and  for  the  purposes  of  this 
case  it  must  be  so  assumed,  we  think  that  in 
equity  and  good  conscience  plaintiff  should  be 
permitted  to  recover  it 

Judgment  of  the  court  below  will  therefore 
be  reversed,  and  cause  remanded,  with  direc- 
tions to  overrule  the  motion  of  defendants 
for  judgment  on  the  pleadings,  and  for  such 
further  proceedings  as  may  be  proper,  not  in- 
consistent with  this  opinion. 

S=S=aaaESS  (U.  Or.  187) 

NOLAN  v.  HUGHES.* 

(Supreme  Court  of  Oregon.   Jan.  21,  1908.) 

1.  GOTTBTS— PBOBATB  COTJBTS— JT7BI8MCTIOW. 

The  county  court,  In  exercising  jurisdic- 
tion in  probate,  is  a  superior  court  of  general 
jurisdiction. 

2.  Judgment— Plbadiho— Pbobatb  Dscbr. 

In  pleading  a  judgment  of  the  county  court 
sitting  in  probate,  it  is  only  necessary  to  allege 
that  the  judgment  was  rendered  in  a  probate 
matter,  it  being  presumed  therefrom  that  the 

•Rehearing  denied  March  17,  1908. 
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court  acted  within  the  authority  conferred  on 
it  by  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  8  1797.] 

3.  Reformation  of  Instruments  —  Adminis- 
trator's Deed— Complaint. 

A  complaint  to  reform  an  administrator's 
deed,  after  alleging  the  issuance  of  letters  of  ad- 
ministration and  the  application  of  the  proceeds 
of  the  sale  of  all  personal  property  to  the  pay- 
ment of  administration  expenses  and  debts  of 
the  estate,  and  reciting  the  filing  of  a  petition 
for  the  sale  of  real  estate  and  the  necessity 
therefor,  alleged  an  order  by  the  county  court 
authorizing  the  administrator  to  sell  all  the  real 
estate  of  the  decedent,  including  property  spe- 
cially described,  the  court  finding  that  it  was 
necessary  to  sell  the  real  estate  in  order  to  pay 
debts  and  administration  expenses.  Held,  that 
the  complaint  sufficiently  showed  that  the  coun- 
ty court  when  it  rendered  the  judgment  was  sit- 
ting as  a  probate  court  having  under  considera- 
tion a  probate  matter,  and  that  on  the  admin- 
istrators petition  it  directed  the  sale  of  real 
estate,  the  title  to  which  was  in  question,  so 
that  complainant  was  entitled  to  the  reforma- 
tion of  the  administrator's  deed  on  an  allegation 
that  by  mutual  mistake  the  lands  were  misde- 
scribed. 

Appeal  from  Circuit  Court,  "Wheeler  Coun- 
ty; W.  L.  Bradshaw,  Judge. 

Suit  by  J.  B.  Nolan  against  Clyde  Hughes, 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

H.  B.  Nicholas,  for  appellant.  H.  H.  Hen- 
dricks, for  respondent. 

EAKIN,  J.  Plaintiff  brings  this  suit  in 
equity  to  reform  the  deed  of  an  administra- 
tor, made  upon  the  sale  of  real  estate  in  ? 
probate  proceeding.  A  demurrer  to  the  com 
plaint  was  overruled,  and  a  decree  rendered 
for  the  relief  asked,  and  defendant  appeals. 

But  one  question  is  raised  upon  this  ap- 
peal, viz.,  whether  the  county  court  had  ju- 
risdiction of  the  heirs  in  the  probate  proceed- 
ing to  order  the  sale  of  the  property.  Thiu 
question,  however,  is  not  before  us  upon  the 
facts,  but  only  upon  the  sufficiency  of  the 
pleading. 

The  complaint,  after  alleging  the  issuance 
of  letters  of  administration  to  F.  M.  Temple- 
ton,  and  the  application  of  the  proceeds  of 
the  sale  of  all  personal  property  to  the  pay- 
ment of  expenses  of  the  administration  and 
debts  of  the  estate,  and  reciting  the  filing  of 
the  petition  for  the  sale  of  the  real  estate 
and  the  necessity  therefor,  alleges  the  order 
for  the  sale  of  the  realty  in  the  following 
language,  viz.:  "That  thereafter,  on  the 
25th  day  of  February,  1895,  such  proceedings 
were  had  in  said  county  court  that  the  said 
F.  M.  Templeton,  as  the  administrator  of 
the  estate  of  said  decedent,  was  duly  and 
regularly  authorized  and  empowered,  by  an 
order  of  said  court,  which  was  duly  entered, 
to  sell  all  of  the  real  estate  of  said  decedent, 
including  the  said  E.  %  of  S.  W.  Y*  of  sec- 
tion 33,  township  8  S.,  range  25  E.  W.  M., 
properly  describing  it,  the  court  finding  that 


it  was  necessary  to  sell  the  said  real  estate 
of  decedent  In  order  to  pay  the  remaining 
expenses,  funeral  charges,  and  claims  still 
due  and  unpaid  against  the  said  estate." 

The  principal  contention  of  the  defendant 
is  that  the  county  court  did  not  have  juris- 
diction of  the  parties,  and  that  before  it  can 
acquire  jurisdiction  there  must  be  personal 
service  upon  the  heirs  in  the  manner  pro- 
vided by  law.   But  the  question  arises  here 
whether  the  complaint  In  this  suit  sufficient- 
ly alleges  the  decree  of  the  county  court 
The  county  court,  In  exercising  the  jurisdic- 
tion pertaining  to  probate  matters,  is  a  su- 
perior court  of  general  jurisdiction,  and  in 
such  case  it  is  necessary,  in  pleading  the 
judgment  of  such  court,  only  that  it  appear 
that  the  judgment  was  rendered  in  a  pro- 
bate matter ;  and  thereafter  the  presumption 
arises  that  the  court  acted  within  the  au- 
thority conferred  upon  It  by  law.  In  Rutenlc 
v.  Hamakar,  40  Or.  444,  450,  67  Pac.  196,  199, 
Mr.  Justice  Moore  reviews  the  authorities 
on  both  these  questions  at  length,  and  holds : 
"In  a  judgment  rendered  by  a  court  of 
general  and  superior  jurisdiction,  however, 
every  fact  necessary  to  confer  jurisdiction 
will  be  presumed  in  order  to  support  the 
validity  of  the  judgment.  •  •  *  The  coun- 
ty court  in  probate  matters  is  a  court  of  gen- 
eral and  superior  jurisdiction,   •   *   *  and 
as  it  Is  unnecessary  to  allege  a  fact  which 
the  law  will  presume,   •   •   *   the  plaintiff 
was  not  required  to  allege  that  said  court 
had  secured  jurisdiction  of  the  person  and 
subject-matter,  so  that  the  complaint  is  not 
vulnerable  to  the  objection  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action,  notwithstanding  it  failed  to  allege 
that  the  order  removing  the  administrator 
was  'duly'  given  or  made."    This  ruling  is 
sustained  by  all  the  authorities.    11  Ency. 
PI.  &  Pr.  1130;   Black,  Judgments,  $  966. 
The  cases  of  Galpin  v.  Page,  85  U.  S.  366, 
21  L.  Ed.  959,  and  Cox  v.  Matthews,  17  Ind. 
376,  and  other  cases  cited  by  defendant,  are 
not  in  point  on  these  questions,  as  they  were 
before  the  court  upon  the  facts. 

The  complaiut  sufficiently  shows  that  the 
county  court,  when  it  rendered  the  judgment, 
was  sitting  as  a  probate  court,  having  under 
consideration  a  probate  matter  in  the  ad- 
ministration of  the  estate  of  a  deceased  per- 
son, and  that  upon  the  petition  of  the  ad- 
ministrator it  directed  the  sale  of  the  real 
estate  of  decedent,  the  title  to  which  is  in 
question  here,  and  further  alleges  that,  in 
the  execution  of  the  deed  to  the  purchaser  at 
such  sale,  by  mutual  mistake  of  the  adminis- 
trator and  the  purchaser,  viz.,  by  a  clerical 
error,  the  lands  were  misdescrlbed  In  such 
deed,  and  asks  that  the  deed  be  reformed. 

These  matters  being  uncontroverted,  this 
Is  sufficient  to  entitle  plaintiff  to  the  relief 
claimed,  and  the  decree  of  the  lower  court  la 
affirmed. 
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BADE  v.  HIBBERD. 
(Supreme  Court  of  Oregon.  Jan.  21,  1008.) 
L  Justices  or  the  Pkace— Appeal— Rkcord 

— CONCLUSIVENESS  —  IMPEACHING   BT  AFFI- 
DAVITS. 

Where  the  record  of  a  justice's  court  states 
that  a  reply  was  filed  in  that  court  before  trial, 
and  the  reply  is  attached  to  the  justice's  tran- 
script and  returned  as  one  of  the  original  pa- 
pers in  the  case,  the  record  cannot  be  impeach- 
ed by  ex  parte  affidavits  because  the  justice  fail- 
ed to  indorse  on  the  reply  the  date  of  its  filing. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  88  633-636.] 

2.  Recobdb— Filing  fob  Recobd— Necessity 
OF  Indorsement. 

A  paper  is  filed  for  record  in  contemplation 
of  law  when  it  is  delivered  to  the  proper  of- 
ficer with  the  intention  that  it  shall  become 
part  of  the  official  record,  and  by  him  received 
to  be  kept  on  file,  and  the  filing  is  not  affected 
by  the  officer's  failure  to  indorse  the  paper  as 
filed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Records,  8  6.] 

3.  Pleading  —  Complaint  —  Objection  on 
Trial—  Presumption. 

Where  an  objection  to  the  sufficiency  of  the 
complaint  is  made  for  the  first  time  on  the  trial 
by  objecting  to  the  reception  of  any  evidence 
thereunder,  the  same  presumption  will  be  in- 
dulged in  to  support  the  pleading  as  if  the  ob- 
jection had  been  made  after  verdict,  and  unless 
the  complaint  is  so  defective  that  it  would  not 
be  good  after  verdict  the  objection  will  be  over- 
ruled. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Pleading,  68  1433-1436.] 

4.  Same  —  Insufficient  Description  of  In- 
strument Sued  on— Cure  bt  Verdict. 

An  insufficient  description  of  contracts  on 
which  suit  is  brought  is  merely  a  defective  state- 
ment of  the  cause  of  action,  which  would  be 
cured  by  verdict. 

[Ed.  Note.— For  rases  in  point,  see  Cent  Dig. 
vol.  30,  Pleading,  88  1467-1472.] 

5.  Action— Join  deb— Causes  Arising  Under 
Contract. 

Under  the  express  provisions  of  B.  &  C. 
Comp.  8  04,  causes  of  action  arising  out  of  con- 
tract may  be  united  in  the  same  complaint. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
toI.  1,  Action,  68  430-448.] 

8.  Pleading  —  Complaint  —  Separate  Caus- 
es of  Action— Separate  Statement— Ob- 
jection When  to  be  Taeen. 

The  objection  that  separate  causes  of  ac- 
tion are  not  separately  stated  cannot  be  raised 
during  the  admission  of  testimony,  but  should 
be  taken  by  motion  to  strike  out  under  B.  &  C. 
Comp.  6  106,  providing  that  when  a  pleading 
contains  more  than  one  cause  of  action,  if  they 
be  not  pleaded  separately,  the  pleading  may  be 
stricken  ont  on  motion  of  the  adverse  party. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig 
vol.  30,  Pleading,  6  1151.] 

7.  Contract  —  Action  fob  Breach  —  Evi- 
dence. 

In  an  action  to  recover  a  balance  due  for 
services  and  for  merchandise  sold,  evidence  ex- 
amined, and  h*H  for  the  jury. 

8.  EVIDENOE— PaTKBNT— PAYMENT  BY  CHECK 

— Parol  Evidence  to  Explain. 

A  memorandum  on  a  check  received  in  pay- 
ment of  merchandise  sold  that  It  is  for  the  bal- 
ance doe  on  a  particular  item  of  indebtedness  is 
not  conclusive  on  the  sefier,  but  may  be  explain- 
ed by  parol. 


0.  Appeal— Review— Presumption  —  Plead- 
ings. 

Where  a  complaint  is  indefinite  as  to  the 
character  of  a  contract  sued  on,  but  contains 
averments  which  seem  to  imply  that  it  was  an 
express  contract,  and  no  objection  is  made  to 
the  complaint  until  the  trial,  on  appeal  the  ac- 
tion will  be  construed  as  on  an  express  contract. 

10.  Contracts— Rescission. 

The  fact  that  defendant,  after  contracting 
with  plaintiff  to  cut  grain,  rented  the  land  upon 
which  the  grain  was  to  be  grown  to  a  tenant, 
who  was  to  pay  for  the  cutting  of  the  grain, 
did  not  operate  as  a  rescission  of  his  contract 
with  plaintiff,  nor  relieve  him  from  liability 
thereon,  since  plaintiff  was  not  a  party  to  the 
second  contract. 

11.  Trial— Reception  of  Evidence— Order 
of  Proof— Admission  in  Rebuttal  of  Evi- 
dence Proper  in  Chief— Discretion  o» 
Court. 

Where  defendant  placed  in  evidence  during 
plaintiff's  evidence  in  chief  a  check  given  by  de- 
fendant to  plaintiff  containing  a  memorandum 
implying  that  it  was  for  the  balance  due  on  an 
item  of  plaintiff's  claim,  and  introduced  evi- 
dence to  show  that  plaintiff  received  the  check 
without  objecting  to  the  memorandum,  the  court 
could  in  its  discretion  allow  plaintiff  in  rebut- 
tal to  testify  that  the  memorandum  was  not  on 
the  check  when  he  received  it 

Appeal  from  Circuit  Court,  Union  County; 
T.  H.  Crawford,  Judge. 

Action  by  G.  W.  Bade  against  C.  R.  Hib- 
berd.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

This  action  was  commenced  in  the  justice's 
court  to  recover  money.   The  complaint  al- 
leges that  between  January  and  September, 
1006,  defendant  became  Indebted  to  plaintiff 
in  the  sum  of  $360.50  for  work  and  labor 
in  cutting  70  acres  of  grain  at  the  agreed 
price  of  $1.25  per  acre,  amounting  to  $08.75, 
and  for  285  sacks  of  wheat  Bold  and  delivered 
at  05  cents  per  sack,  amounting  to  $270.75, 
which  defendant  promised  and  agreed  to  pay ; 
that  no  part  thereof  has  been  paid,  except  by 
the  delivery  to  plaintiff  of  120,000  feet  of 
saw  logs,  at  the  agreed  price  of  85  cents  per 
1,000,  amounting  to  $102,  and  by  a  check  of 
$187.40,  leaving  a  balance  due  of  $80,  for 
which  judgment  is  demanded.   Defendant  by 
his  answer  denies  all  the  material  allegations 
of  the  complaint  and  for  a  further  and  sep- 
arate defense  avers  that  on  or  about  the 
18th  of  October,  1006,  he  and  plaintiff  had  a 
full  and  complete  settlement  for  cutting  15 
acres  of  the  grain,  set  out  and  included  In 
the  first  item  of  the  complaint  at  $1.25  per 
acre,  and  285  sacks  of  wheat  mentioned  in 
the  second  item  of  the  complaint  and  It  was 
then  and  there  mutually  agreed  that  the 
credits  referred  to  in  the  complaint  In  the 
sum  of  $280.40  should  be  applied  In  full 
payment  for  cutting  said  15  acres  of  grain, 
and  for  the  286  sacks  of  wheat  and  for  no 
other  purpose.   Plaintiff  had  a  judgment  for 
$80  in  the  justice's  court,  and  defendant  ap- 
pealed to  the  circuit  court   A  transcript  on 
appeal  was  filed  in  the  circuit  court;  but 
being  incomplete  and  not  properly  certified, 
was,  on  motion  of  defendant,  withdrawn  and 
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returned  to  the  Justice  for  correction  and  cer- 
tification, and  as  again  filed  contained  a  copy 
of  the  justice's  docket,  showing  that  a  reply 
was  filed  before  the  cause  was  set  for  trial, 
and  annexed  to  the  transcript  is  a  reply, 
denying  generally  all  the  allegations  of  the 
answer,  but  which  has  no  file  marks  thereon. 
Defendant  moved  the  circuit  court  to  strike 
such  reply  from  the  transcript,  for  the  reason 
that  it  was  not  filed  by  the  justice,  and  nei- 
ther accompanied  or  was  referred  to  in  the 
transcript  as  first  filed  in  the  circuit  court 
This  motion  was  overruled,  and  trial  had, 
resulting  In  judgment  in  favor  of  plaintiff, 
from  which  defendant  appeals. 

a  H.  Finn,  for  appellant.  J.  F.  Baker, 
for  respondent. 

BEAN,  C.  J.  (after  stating  the  facts  as 
above).  The  motion  to  strike  the  reply  from 
the  transcript  was  properly  denied.  The  rec- 
ord of  the  Justice's  court  states  that  the 
reply  was  filed  In  that  court  before  trial,  and 
the  Justice  attached  such  reply  to  the  tran- 
script and  returned  It  as  one  of  the  original 
papers  in  the  cause,  and  this  record  cannot 
be  Impeached  by  ex  parte  affidavits.  The 
fact  that  the  Justice  failed  to  Indorse  on  the 
reply  the  date  of  Its  filing  is  of  no  conse- 
quence. A  paper  Is  filed  In  contemplation  of 
law  when  it  Is  delivered  to  the  proper  officer 
with  the  intention  that  It  shall  become  a  part 
of  the  official  record,  and  by  him  received  to 
be  kept  on  file,  and  such  filing  is  not  affected 
by  the  officer's  failure  to  indorse  the  same. 
McDonald  v.  Crusen.  2  Or.  258 ;  Oonant's  Es- 
tate, 43  Or.  530,  73  Pac.  1018. 

On  the  trial  defendant  objected  to  the  ad- 
mission of  any  testimony  on  behalf  of  plain- 
tiff, for  the  reason  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  because  two  causes  of  action 
are  improperly  united.  The  objection  to  the 
sufficiency  of  the  complaint  being  made  for 
the  first  time  on  the  trial,  the  same  presump- 
tion will  be  indulged  In  to  support  the  plead- 
ing, as  If  the  objection  had  been  made  after 
verdict.  Specht  v.  Allen,  12  Or.  117,  6  Pac. 
494;  McCall  v.  Porter,  42  Or.  49,  70  Pac. 
S20,  71  Pac.  976;  Patterson  v.  Patterson,  40 
Or.  560,  67  Pac.  664;  Currey  v.  Butcher,  37 
Or.  380,  61  Pac.  631.  Unless,  therefore,  the 
complaint  Is  so  fatally  defective  that  it 
would  not  be  good  after  verdict,  the  objection 
to  the  admission  of  testimony  in  Its  support 
was  properly  overruled.  The  objection  made 
to  the  complaint  is  that  the  contracts  under 
which  the  services  are  alleged  to  have  been 
rendered  and  the  grain  sold  by  plaintiff  to 
defendant  are  not  sufficiently  set  out;  but 
this  is  manifestly  nothing  more  than  a  mere 
defective  statement  and  of  good  cause  of  ac- 
tion, and  such  as  would  be  cured  by  verdict. 
Booth  v.  Moody,  80  Or.  222,  46  Pac.  884.  The 
causes  of  action  mentioned  in  the  complaint 
both  arise  out  of  contracts,  and  can  be  prop- 
erly united  in  the  same  complaint   B.  &  C. 


Comp.  8  94.  The  objection  that  they  are  not 
separately  stated  should  have  been  taken  by 
motion  at  the  proper  time  (B.  &  C.  Comp.  S 
106),  and  cannot  be  raised  during  the  admis- 
sion of  testimony. 

The  plaintiff  testified  that  he  cut  79  acres 
of  grain  for  defendant  under  a  contract  by 
which  he  was  to  receive  $1.25  per  acre,  to  be 
paid  in  logs  at  85  cents  per  1,000,  and  that 
he  sold  and  delivered  to  him  285  sacks  of 
wheat  at  95  cents  per  sack ;  that  he  received 
of  defendant,  on  account  thereof,  120,000  feet 
of  logs  at  85  cents  per  1,000,  and  $187.40  by 
check,  and  identified  a  check  for  that  amount 
in  his  favor  signed  by  defendant,  which  had, 
as  a  memorandum  thereon,  the  words  "bal- 
ance on  wheat";  that  the  logs  received  by 
him  more  than  paid  for  cutting  the  grain, 
but  that  defendant  had  not  paid  in  full  for 
the  wheat  At  the  close  of  plaintiff's  testi- 
mony defendant  moved  for  a  nonsuit  on  the 
ground  that  since  defendant  admitted  that 
the  cutting  of  the  grain  had  been  paid  by 
logs  delivered  to  him  by  defendant,  and  the 
check  received  by  him  as  a  payment  on  the 
wheat,  shows  on  its  face  that  it  was  for  the 
balance  thereon,  nothing  remained  due  plain- 
tiff on  the  causes  of  action  set  out  in  the 
complaint  But  this  motion  was  properly 
overruled.  While  defendant  testified  that  the 
value  of  the  logs  delivered  to  him  by  plain- 
tiff, If  applied  on  the  account  for  cutting  the 
grain,  would  overpay  such  account  he  In- 
sisted that  there  was  still  a  balance  due  on 
the  wheat  sold  and  delivered.  The  action 
Is  brought  to  recover  a  balance  of  $80,  alleged 
to  be  due  plaintiff  from  defendant  on  the 
two  items  mentioned  in  the  complaint,  and 
It  can  make  no  difference,  so  far  as  the  ulti- 
mate rights  of  the  parties  are  concerned, 
whether  the  value  of  the  logs  be  applied  on 
one  or  the  other.  The  memorandum  on  the 
check  that  It  was  for  the  balance  due  on  the 
wheat  was  not  conclusive  on  plaintiff,  but 
was  Bubject  to  be  explained  by  parol,  and  the 
weight  to  be  given  it  was  for  the  Jury. 

Plaintiff,  over  defendant's  objections  and 
exceptions,  gave  testimony  tending  to  show 
that  In  January,  1906,  he  contracted  with  de- 
fendant to  purchase  from  him  some  saw  logs, 
thereafter  to  be  cut  at  85  cents  per  1,000. 
In  consideration  of  which  he  agreed  to  cut 
certain  grain  for  defendant  during  the  follow- 
ing Beason  at  $1.25  an  acre.  Objection  Is 
made  to  this  testimony,  because  it  tends  to 
show  an  express  contract  while  it  is  claimed 
the  complaint  is  on  a  quantum  meruit.  The 
complaint  is  somewhat  indefinite  and  uncer- 
tain as  to  the  character  of  the  contract  sued 
upon ;  but  It  is  averred  that  the  work  was  to 
be  done  at  an  agreed  price  per  acre,  which 
would  seem  to  imply  that  It  was  under  an  ex- 
press contract,  and  as  no  objection  was  made 
to  the  complaint  until  the  trial,  it  should 
now  be  construed  as  an  action  on  such  a  con- 
tract. 

Defendant  gave  evidence  tending  to  show 
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that  In  May,  1906,  after  the  making  of  the  al- 
leged contract  with  plaintiff,  he  informed 
him  that  he  had  leased  the  land  upon  which 
the  grain  was  to  be  grown  to  one  McCulloch, 
who  was  to  pay  for  the  cutting  of  the  grain 
and  all  expenses  of  the  farm  after  the  1st 
of  March,  1906.  Defendant  claims  that  this 
amounted  to  a  rescission  of  the  contract  be- 
tween himself  and  plaintiff,  and  requested  the 
court  to  so  Instruct  the  Jury.  A  rescission 
of  the  contract  is  not  pleaded  as  a  defense, 
nor  is  the  evidence  referred  to  sufficient  for 
that  purpose.  It  is  only  to  the  effect  that 
after  the  making  of  the  contract  with  plain- 
tiff defendant  leased  the  land  upon  which  the 
grain  was  to  be  grown,  and  the  tenant  agreed 
to  pay  for  the  harvesting  thereof;  but  this 
was  a  contract  between  the  defendant  and  his 
tenant,  to  which  the  plaintiff  was  not  a  party, 
and  did  not  relieve  defendant  from  his  liabil- 
ity on  his  contract  with  the  plaintiff. 

Complaint  is  also  made  because  the  court 
permitted  plaintiff  in  rebuttal  to  testify  that 
the  words  "balance  on  wheat,"  appearing  on 
the  check  given  to  him  by  defendant  and  in- 
troduced in  evidence,  were  not  on  such  check 
at  the  time  it  was  delivered ;  but  this  evi- 
dence was  competent,  and  the  order  of  proof 
was  in  the  discretion  of  the  trial  court. 

There  are  several  other  assignments  of  er- 
ror in  the  record,  but  on  examination  we 
are  satisfied  that  they  are  without  merit. 
Judgment  of  the  court  below  is  affirmed. 


RODMAN  v.  MANNING  et  al. 
(Supreme  Court  of  Oregon.   Jan.  21,  1908.) 

1.  Appeal  —  Filing  Notice  and  Proof  of 
Service  —  Transcript  —  Impeaching  or 
Contradicting  Record. 

B.  &  C.  Comp.  §  549,  provides  that,  when 
an  appeal  is  not  taken  at  the  time  the  decision 
is  rendered,  it  may  be  taken  at  any  time  within 
six  months  thereafter  by  serving  a  notice  on  the 
adverse  party  or  his  attorney,  and  filing  the 
original  with  proof  of  service  indorsed  thereon 
with  the  clerk.  Held  that,  where  the  notice  of 
appeal  as  it  appeared  in  the  transcript  showed 
that  it  was  filed  August  20th.  while  the  in- 
dorsement of  proof  of  service  was  dated  Septem- 
ber 2<>th.  appellants  could  not  contradict  the 
transcript  by  extraneous  evidence  showing  that 
the  service  was  in  fact  admitted  August  28th, 
and  the  notice  with  the  indorsement  of  such  ad- 
mission thereon  was  afterwards  filed  with  the 
clerk,  the  remedy  being  by  application  to  the 
court  below  to  correct  the  record. 

2.  Same— Waiver. 

Service  and  filing  of  notice  of  appeal  are 
essential  to  give  the  Supreme  Court  jurisdic- 
tion, and  cannot  be  waived  by  the  parties. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §8  2108-2172.] 

Appeal  from  Circuit  Court,  Lane  County; 
L.  T.  Harris.  Judge. 

Action  by  Jack  Rodman  against  Win.  P. 
Manning  and  others.  Decree  for  plaintiff, 
and  defendants  appeal.    Appeal  dismissed. 

I.  N.  Harbaugh  and  Coovert  &  Stapleton. 
for  appellants.  Williams  &  Bean,  for  appel- 
lee. 


PER  CURIAM.  On  August  1,  1907,  plain- 
tiff recovered  a  decree  In  the  circuit  court  for 
Lane  county  against  defendants,  and  from 
this  decree  defendants  attempt  to  appeal. 
The  notice  of  appeal,  as  it  appears  in  the 
transcript,  shows  that  It  was  filed  on  Au- 
gust 26th,  and  the  Indorsement  of  proof  of 
service  is  dated  the  26th  of  the  following 
month.  The  plaintiff  moves  to  dismiss  the 
appeal  for  want  of  jurisdiction,  because  the 
proof  of  service  of  the  notice  was  not  in- 
dorsed thereon  at  the  time  it  was  filed. 
The  statute  provides  that,  when  an  appeal 
is  not  taken  at  the  time  the  decision  is  ren- 
dered, it  may  be  taken  at  any  time  within  six 
months  thereafter  by  serving  a  notice  on  the 
adverse  party  or  his  attorney,  "aud  filing  the 
original  with  proof  of  service  indorsed  there- 
on," with  the  clerk.  Section  549,  B.  &  C. 
Comp.  It  has  been  held  under  similar  statu- 
tory provisions  that  a  notice  of  appeal,  when 
filed,  must  be  accompanied  by  proof  of  serv- 
ice In  the  shape  of  an  indorsement  thereon, 
and  that  service  cannot  be  made  and  proof 
thereof  placed  on  the  notice  after  it  has 
been  filed.  Briney  v.  Starr,  6  Or.  207 ;  Hen- 
ness  v.  Wells,  16  Or.  206,  19  Pac.  121.  De- 
fendants claim,  however,  and  have  filed  ex 
parte  affidavits  to  show,  that  the  dates  of 
filing  of  notice  and  acknowledgment  of  serv- 
ice thereof,  as  they  appear  on  the  tran- 
script, are  erroneous,  and  in  fact  the  service 
was  admitted  on  August  28th,  and  the 
notice  with  the  indorsement  of  such  admis- 
sion thereon  was  afterwards  filed  with  the 
clerk.  But,  if  there  is  an  error  in  the  record 
in  this  respect,  the  remedy  is  by  applicatiou 
to  the  court  below  to  correct  the  same,  and 
the  transcript  as  filed  here  cannot  be  contra- 
dicted or  impeached  by  extraneous  evidence. 
Briney  v.  Starr,  supra.  Again,  it  is  said  that 
plaintiff  has  waived  the  objection  by  filing 
his  brief  In  this  court;  but  the  service  and 
filing  of  the  notice  of  appeal  are  indispens- 
able In  order  to  give  this  court  jurisdiction, 
and  cannot  be  waived  by  the  parties.  Oliver 
v.  Harvey,  5  Or.  300 ;  Wolf  v.  Smith,  6  Or.  73. 

We  need  not  consider  at  this  time  what  the 
effect  would  have  been  if  defendants  had  ap- 
plied to  and  obtained  permission  from  the 
court  below  to  withdraw  the  notice  from  the 
files,  and  had  reflled  It,  after  the  date  of 
admission  of  the  service  thereon,  as  that 
question  is  not  before  us.  Upon  the  record 
as  it  stands  we  have  no  alternative,  under 
the  previous  decisions  of  the  court,  but  to 
dismiss  the  appeal,  and  it  Is  so  ordered. 


FIRST  NAT.  BANK  OF  POMEROY,  IOWA, 
v.  McCULLOUGH  et  al. 
(Supreme  Court  of  Oregon.   Jan.  21.  1908.) 

1.  Trial  — Reception  of  Evidence  — Order 
of  Proof—  Statutory  Provisions. 

In  an  action  by  a  bank  on  notes  trans- 
ferred to  it  without  indorsement,  admission  of 
evideuce  tending  to  show  that  the  original  hold- 
er had  agreed  to  cancel  the  notes  before  show- 


Digitized  by  Google 


FIBST  NAT.  BANK  t.  MoCULLOUQH. 


ing  that  the  one  transferrin*  the  notes  to  the 
bank  had  knowledge  of  the  agreement  h  not  er- 
ror, in  view  of  B.  &  C.  Comp.  I  842,  providing 
that  the  order  of  proof  shall  be  regulated  by 
the  sound  discretion  of  the  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  SS  138-141.] 

2.  Appeal — Questions  to  be  Considered — 
Matters  Not  Raised  in  Lower  Court. 

Where  a  bank  sees  on  notes  indorsed  to  its 
cashier  in  his  own  name  only,  and  the  question 
of  the  bank's  right  to  maintain  the  action  is 
not  raised  at  the  trial,  it  cannot  be  considered 
on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  if  1184-1180.] 

3.  Evidence— Parol  Evidence  as  to  In- 
dorsee—Statutory  Provisions. 

The  provision  of  the  negotiable  instruments 
law  (6.  &  C.  Comp.  f  4444)  that,  when  an  in- 
strument is  drawn  or  indorsed  to  a  person  as 
"cashier"  of  a  bank,  it  is  deemed  prima  facie 
to  be  payable  to  the  bank  of  which  he  is  such 
officer,  and  may  be  negotiated  by  the  indorse- 
ment of  either  the  bank  or  the  officer,  was  based 
on  the  theory  that  the  qualifying  word  creates 
an  ambiguity  as  to  the  real  party  intended,  to 
■explain  which  parol  evidence  is  admissible :  but, 
where  a  note  is  indorsed  to  N.  without  any 
qualifying  word,  even  if  N.  is  in  fact  the  cashier 
of  a  bank,  parol  evidence  is  not  admissible  to 
ahow  that  the  bank  was  the  party  intended  as 
toe  indorsee. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  S  2110.] 

•4.  Appeal  —  Review  —  Cross-examination 
—  Bill  oi  Exceptions  —  Matters  to  be 
Shown. 

An  assignment  of  error  as  to  permitting 
■cross-examination  of  a  witness  regarding  mat- 
ters not  testified  to  on  direct  examination  can- 
not be  considered,  when  the  bill  of  exceptions 
does  not  purport  to  contain  all  his  testimony  on 
direct  examination. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
voL  3,  Appeal  and  Error,  S8  2900-2904.] 
3.  Bills  and  Notes  —  Transfer  Without 

In  dorseme  nt— Effect— Defen  sss. 

Under  the  law  merchant,  which  has  become 
a  part  of  the  common  law,  a  transfer  of  a  prom- 
issory note,  payable  to  order,  to  bar  equities, 
must  be  by  indorsement  to  one  who  has  no 
notice  of  the  equities,  and  for  a  valuable  con- 
sideration before  maturity.  Hence,  where  a 
note  is  indorsed  to  the  cashier  of  a  bank,  who 
delivers  it  to  the  bank  without  indorsement,  in 
a  suit  thereon  by  the  bank  the  note  is  subject 
to  all  equities  existing  in  favor  of  the  makers. 

6.  Same  —  Right  of  Action  —  Statutory 
Provisions. 

A  transfer  without  indorsement  of  a  prom- 
issory note,  payable  to  order,  assigns  under  the 
law  merchant  only  an  equitable  right  which 
could  be  enforced  by  suit  in  the  name  of  the 
payee  only ;  but  under  B.  &  C.  Comp.  {  27,  pro- 
viding that  every  action,  with  certain  exceptions, 
shall  be  prosecuted  in  the  name  of  the  real 
party  in  interest  a  bank  may  maintain  an  ac- 
tion in  its  own  name  on  a  note  transferred  to 
it  without  indorsement 

7.  Appeal— Decisions  Reviewable  —  Final 
Orders—  Denial  of  New  Trial. 

TV  denial  of  a  motion  for  a  new  trial  b 
net  a  final  order  from  which  an  appeal  will 
lie. 

[Ed.  Note.— For  cases  in  peiat.  see  Cent  Dig. 
voL  2,  Appeal  and  Error,  |  741.] 

8.  Same— Reservation  or  Grounds  oe  Re- 
view . 

A  decision  of  a  trial  court  is  not  reviewable 
on  appeal,  unless  the  question  was  distinctly 
presented  to  the  trial  court  for  its  action. 
Hence,  where  the  trial  court  was  not  requested 


to  give  any  instruction  Involving  a  considera- 
tion of  all  the  testimony,  the  evidence  will  not 
be  examined  on  appeal  to  determine  whether., 
on  the  whole  evidence,  the  judgment  was  right. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  (§  1309-1314.] 

Appeal  from  Circuit  Court,  Umatilla  Coun- 
ty; Henry  J.  Bean,  Judge. 

Action  by  First  National  Bank  of  Pomeroy, 
Iowa,  against  B.  F.  MeCullough  and  another. 
From  a  judgment  for  defendants,  plaintiff  ap- 
peals. Affirmed. 

This  Is  an  action  by  the  First  National 
Bank  of  Pomeroy,  Iowa,  a  corporation, 
against  B.  F.  MeCullough  and  M.  H.  Gillette, 
to  recover  on  two  promissory  notes.  The 
facts,  so  far  as  deemed  material  herein,  are 
that  on  March  2,  1904,  and  November  234 
of  that  year  the  defendants  obtained  from  one 
W.  J.  Furnish  leases  of  certain  lands  in 
Umatilla  county  for  a  term  which  would 
expire  March  1,  1907,  agreeing  to  give  for 
the  use  of  the  premises  $640  annually.  This 
sum  was  evidenced  by  their  negotiable  prom- 
issory notes,  executed  to  Furnish,  for  $512 
and  $128,  respectively,  which  instruments, 
given  for  the  rent  of  1905,  were  payable  June 
1,  1906.  The  leases  did  not  contain  a  cove- 
nant to  the  effect  that  in  case  of  a  sale  of 
the  real  property  the  tenancy  could  be  termi- 
nated at  the  option  of  either  party.  The  land- 
lord, In  the  fall  of  1905,  listed  the  land  with 
one  M.  L.  Moody,  an  agent  for  sale,  to  whom 
he  duly  indorsed  the  notes,  which  would  ma- 
ture June  1,  1906.  The  agent  having  entered 
into  a  contract  for  the  sale  of  the  premises 
with  one  G.  E.  York,  the  defendants  surren- 
dered to  the  latter  the  possession  of  the  real 
property,  and  relinquished  to  him  all  their 
rights  under  the  leasee.  The  notes  mentioned 
were,  prior  to  their  maturity,  transferred  by 
the  following  indorsement :  "Pay  A.  B.  Nixon 
or  order,  waiving  demand  and  notice  of  pro- 
test H.  L.  Moody."  The  person  named  as 
the  last  Indorsee  was  at  the  time  of  such 
transfer  the  cashier  of  the  plaintiff  bank. 
No  part  of  the  notes  having  been  paid,  this 
action  was  Instituted  without  any  other  writ- 
ten transfer  of  the  negotiable  instruments. 
The  complaint,  embracing  two  causes  of  ac- 
tion, is  in  the  usual  form,  states  when  the 
notes  were  executed,  and  contains,  inter  alia, 
In  each  count  the  following  averment:  'That 
thereafter,  and  before  the  maturity  thereof, 
said  note  was  indorsed,  transferred,  and  as- 
signed to  the  plaintiff  herein,  and  plaintiff  is 
now  the  owner  and  holder  of  said  note." 
The  answer  denies  the  material  allegations  of 
the  complaint  states  the  facts,  in  substance 
as  hereinbefore  detailed,  and  avers,  in  effect 
that  about  March  8,  1906,  and  while  the  de- 
fendants had  a  crop  growing  on  the  leased 
land,  they,  at  the  request  of  Furnish,  who 
then  was  the  owner  and  holder  of  the  notes 
sued  on,  and  at  the  solicitation  of  York,  who 
had  secured  a  contract  for  the  purchase  of 
the  premises,  surrendered  to  the  latter  the 
possession  of  the  real  property,  in  considera- 
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tion  of  the  cancellation  of  the  notes  given  i 
for  the  rent ;  that  at  that  time  Moody,  who 
was  then  the  agent  of  Furnish,  was  advised 
by  the  defendants  of  the  payment  of  the 
notes,  which,  without  any  consideration  there- 
for, and  not  in  the  ordinary  course  of  busi- 
ness, were  delivered  to  the  plaintiff.  The  al- 
legations of  new  matter  in  the  answer  were 
denied  in  the  reply,  and  the  cause  having 
been  tried,  the  defendants  secured  a  verdict, 
and  from  the  Judgment  rendered  thereon,  the 
plaintiff  appeals. 

John  McOourt,  for  appellant  J.  P.  Winter, 
for  respondents. 

MOORE,  J.  (after  stating  the  facts  as 
above).  It  is  contended  that  an  error  was 
committed  in  permitting  the  defendants  to 
introduce  evidence  tending  to  show  that  the 
notes  sued  on  were  agreed  to  be  canceled  by 
Furnish  without  having  first  shown  that  Nix- 
on, the  cashier  of  the  plaintiff  bank,  had 
knowledge  of  the  alleged  agreement  The 
order  of  proof  is  a  matter  within  the  sound 
discretion  of  the  trial  court  the  exercise  of 
which  will  not  be  disturbed,  except  for  an 
abuse  of  such  discretion.  B.  &  C.  Comp.  J 
842;  Jones  v.  Peterson,  44  Or.  161,  74  Pac. 
661.  An  examination  of  the  bill  of  exceptions 
falls  to  disclose  any  misuse  of  the  power  thus 
reposed. 

It  is  maintained  that  the  court  erred  In 
striking  out  over  objection  and  exception, 
Moody's  testimony  to  the  effect  that  the  notes 
in  question  were  indorsed  to  the  plaintiff. 
No  question  seems  to  have  been  raised  at  the 
trial  as  to  the  right  of  the  bank  to  maintain 
this  action  as  the  real  party  In  Interest.  The 
consideration  of  the  exception  reserved  is 
therefore  limited  to  an  inquiry  as  to  wheth- 
er or  not  parol  evidence  was  admissible  to 
show  that  the  Indorsement  of  the  notes  to 
Nixon,  though  not  designated  as  cashier,  was 
such  a  transfer  as  vested  the  legal  title  in 
the  bank,  and  precluded  the  defendants  from 
maintaining  any  defense  that  they  might  have 
had  against  the  payee  or  indorsee.  We  will 
examine  the  cases  to  which  plaintiff's  counsel 
call  attention  in  support  of  the  legal  prin- 
ciple which  they  seek  to  invoke.  In  Arling- 
ton v.  Hinds,  1  D.  Chip.  (Vt)  431, 12  Am.  Dec. 
704,  it  was  held  that  a  note  made  to  a  town 
treasurer,  "or  his  successors  In  office,"  might 
be  sued  by  the  town.  In  National  Life  Ins. 
Co.  v.  Allen,  116  Mass.  898,  it  was  ruled  that 
a  principal  might  sue  in  his  own  name  on  a 
nonnegotiable  promissory  note,  given  for  its 
benefit  but  by  Its  terms  made  payable  to 
**J.  T.  Phelps,  agent"  In  Bank  of  New  York 
v.  Bank  of  Ohio,  29  N.  T.  619,  in  adhering  to 
the  rule  announced  in  the  case  of  Bank  of 
Genesee  v.  Patchin  Bank,  19  N.  Y.  312,  it  was 
determined  that  a  bill  drawn  payable  to  "D. 
C.  Converse,  Esq.,  cashier,"  was  payable  to 
the  bank  of  which  he  was  the  officer.  So  too, 
in  Baldwin  v.  Bank  of  Newbury,  1  Wall.  (U. 
8.)  234,  17  L.  Ed.  534,  it  was  adjudged  that 
where  negotiable  paper  was  drawn  to  a  per- 


son by  name,  immediately  after  which  ap- 
peared the  word  "cashier,"  but  with  no  desig- 
nation of  the  particular  bank  of  which  he  was 
such  officer,  parol  evidence  was  admissible 
to  show  that  he  was  the  cashier  of  the  bank 
which  was  plaintiff  in  the  suit  and  that  In 
taking  the  paper  he  was  acting  as  agent  for 
the  corporation.  The  rule  to  be  extracted 
from  these  decisions  has  been  embodied  In 
our  statute,  known  as  the  "Uniform  Nego- 
tiable Instrument  Law,"  as  follows:  "When 
an  Instrument  Is  drawn  or  indorsed  to  a  per- 
son as  'cashier,'  or  other  fiscal  officer  of  a 
bank  or  corporation,  It  is  deemed  prima  fade 
to  be  payable  to  the  bank  or  corporation  of 
which  he  is  such  officer,  and  may  be  negotiat- 
ed by  either  the  Indorsement  of  the  bank  or 
corporation,  or  the  Indorsement  of  the  of- 
ficer." B.  &  C.  Comp.  S  4444,  The  clause 
Just  quoted,  and  the  decisions  adverted  to, 
are  undoubtedly  based  on  the  theory  that  the 
employment  of  the  qualifying  word  "cashier" 
or  other  designation  of  a  fiscal  office,  append- 
ed to  the  name  of  a  payee  or  Indorsee  of  com- 
mercial paper,  creates  an  ambiguity  as  to  the 
real  party  intended,  to  explain  which  parol 
evidence  is  admissible  to  show  who  Is  the 
principal  for  whose  benefit  such  agent  re- 
ceived or  accepted  the  promise  to  pay  a  stipu- 
lated sum  of  money.  In  the  case  at  bar,  how- 
ever, no  official  designation  is  added  to  Nix- 
on's name,  and  hence  no  uncertainty  is  appar- 
ent from  an  inspection  of  the  Indorsement 
made  by  Moody  to  him,  and  parol  evidence 
was  inadmissible  to  control  or  vary  the  terms 
of  the  writing.  In  view  of  the  purpose  for 
which  Moody's  testimony  was  evidently  offer- 
ed, no  error  was  committed  in  striking  It 
out 

It  Is  insisted  that  the  court  erred  in  re- 
quiring Moody  to  be  cross-examined,  over  ob- 
jection and  exception,  as  to  certain  matters 
to  which  he  had  not  theretofore  testified. 
The  bill  of  exceptions  shows  that  this  wit* 
ness,  on  direct  examination,  Identified  the 
notes  sued  on,  and  stated  that  he  sent  them 
with  other  negotiable  instruments  to  Nixon, 
from  whom  he  received  a  draft  In  payment 
therefor.  On  cross-examination  he  was  re- 
quired to  testify  as  to  other  matters,  but  as 
the  bill  of  exceptions  does  not  purport  to 
contain  all  his  testimony  on  direct  examina- 
tion, the  error  thus  assigned  is  unavailing. 

It  is  argued  that,  having  taken  an  excep- 
tion to  the  following  part  of  the  court's 
charge,  an  error  was  committed  in  giving 
it  to  wit:  "I  Instruct  you,  gentlemen  of  the 
Jury,  that  the  Indorsement  on  the  notes  In 
question,  under  the  evidence  in  this  case, 
plaintiff  did  not  come  into  possession  of  the 
notes  in  controversy  In  due  course,  or  In  the 
ordinary  and  usual  course  of  business  as  rec- 
ognized by  the  law;  and  therefore  that  any 
defense  which  these  defendants  may  have 
had  against  said  notes,  If  In  the  hands  of 
the  indorsee,  H.  L.  Moody,  will  be  available 
to  the  defendants  as  against  this  plaintiff." 
The  uniform  practice  of  merchants  in  trans- 
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ferring  credits,  represented  by  commercial 
paper,  as  a  means  of  purchasing  goods  or 
settling  accounts,  gave  rise  to  certain  rules, 
demanded  by  the  wants  and  convenience  of 
trading  communities,  which  are  known  as  the 
law  merchant,  and  have  become  a  part  of  the 
common  law.  7  Cyc.  520;  Woodbury  v.  Rob- 
erts, 59  Iowa,  348,  18  N.  W.  312.  44  Am.  Rep. 
685.  An  observance  of  these  rules  requires 
that  the  property  represented  by  a  promis- 
sory note,  payable  to  order,  when  transferred 
to  a  designated  party  before  maturity  for  a 
valuable  consideration  and  without  notice, 
should  be  evidenced  by  an  indorsement  on 
the  Instrument,  or  on  a  paper  attached  there- 
to, in  order  to  bar  the  equities  of  antecedent 
parties.  This  method  of  transferring  such 
property  constitutes  the  ordinary  or  usual 
course  of  business,  a  departure  from  which 
Is  equivalent  to  a  notice  of  equities,  and  sub- 
jects the  negotiable  instrument  to  defenses 
in  the  hands  of  a  holder  who  has  acquired  a 
right  thereto  in  any  other  manner.  B.  &  O. 
Comp.  g  4433;  Randolph,  Com.  Paper  (2d 
Ed.)  |  789;  Roberts  v.  Hall,  37  Conn.  205, 
9  Am.  Rep.  308;  Franklin  v.  Twogood,  18 
Iowa,  515;  Ellas  v.  Flnnegan,  37  Minn.  144, 
33  N.  W.  330.  In  Osgood's  Adm'rs  v.  Artt 
(C.  C.)  17  Fed.  575,  Mr.  Justice  Harlan,  in 
discussing  this  subject,  says:  "It  Is  a  settled 
doctrine  of  the  law  merchant  that  the  bona 
fide  purchaser  for  value  of  negotiable  paper, 
payable  to  order,  if  it  be  Indorsed  by  the 
payee,  takes  the  legal  title  unaffected  by  any 
equities  which  the  payor  may  have  as  against 
the  payee.  But  it  Is  equally  well  settled  that 
the  purchaser,  if  the  paper  be  delivered  to 
him  without  Indorsement,  takes,  by  the  law 
merchant,  only  the  rights  which  the  payee 
has,  and  therefore  takes  subject  to  any  de- 
fense the  payor  may  rightfully  assert  as 
against  the  payee."  A  transfer,  without  In- 
dorsement, of  a  promissory  note  payable  to 
order,  assigns  to  the  holder,  under  the  rules 
of  the  law  merchant,  only  an  equitable  right, 
to  enforce  which  suit  was  formerly  required 
to  be  maintained  in  the  name  of  the  payee. 
Our  statute  demands  that  every  action,  ex- 
cept in  certain  cases  not  involved  herein, 
shall  be  prosecuted  in  the  name  of  the  real 
party  in  interest.  B.  &  O.  Comp.  $  27.  In 
Moore  v.  Miller,  6  Or.  254,  25  Am.  Rep.  518, 
it  was  ruled  that  the  holder  of  a  note,  payable 
to  order,  which  had  been  transferred  without 
indorsement,  could  maintain  an  action  at  law 
thereon  in  his  own  name.  That  decision, 
however,  is  not  based  on  the  section  of  the 
statute  last  referred  to,  but  upon  the  fact 
that  the  evidence  showed  that  the  plaintiff 
therein  possessed  the  title  to  the  note  sued  on, 
and  had  the  sole  right  to  receive  the  money 
due  thereon.  As  illustrating  the  right  of  a 
holder  of  a  negotiable  promissory  note,  trans- 
ferred without  indorsement,  to  maintain  an 
action  thereon  in  his  own  name,  see  the  very 
able  opinion  of  Circuit  Judge  Gilbert  in  First 
Nat  Bank  v.  Moore,  137  Fed.  505,  70  C.  C.  A. 
93  P.-24 


89.  This  legal  principle  Is  here  adverted  to 
for  the  purpose  of  showing  that  Moody's 
testimony  was  excluded,  not  on  the  ground 
of  establishing  a  right  In  the  plaintiff  to 
maintain  an  action  in  its  corporate  name,  but 
to  prove  that  the  bank  was  an  indorsee,  in 
due  course,  though  not  named  in  the  evidence 
of  the  transfer,  nor  was  any  fiscal  designation 
appended  to  the  name  of  the  indorsee  from 
which  It  could  be  inferred  that  the  plaintiff 
was  the  party  intended  by  the  writing.  The 
note  sued  on  having  been  delivered  by  Nix- 
on, without  Indorsement,  to  the  plaintiff,  the 
bank  was  authorized  to  maintain  an  action 
thereon  In  its  own  name ;  but  it  took  and  held 
the  paper  subject  to  all  equities  existing  in 
favor  of  the  makers,  and  this  being  so,  no  er- 
ror was  committed  in  giving  the  Instruction 
under  consideration. 

It  is  contended  that  the  court  erred  in  re- 
fusing to  set  aside  the  verdict  and  to  grant  a 
new  trial,  on  the  ground  that  no  contract  had 
been  consummated  between  Furnish  and  the 
defendant  whereby  the  notes  In  question  were 
to  be  canceled  The  rule  is  settled  in  this 
state  that  the  action  of  a  court  in  granting 
or  denying  a  motion  for  a  new  trial  is  not  a 
final  order  from  which  an  appeal  lies.  This 
principle  has  so  often  been  announced  that  it 
Is  unnecessary  to  cite  the  cases  which  uphold 
the  doctrine. 

It  is  argued  that  as  all  the  testimony  given 
at  the  trial  has  been  sent  up  a  perusal  there- 
of will  conclusively  show  that  no  contract 
was  ever  entered  Into  between  the  makers 
and  the  payee  of  the  notes  whereby  they  were 
to  have  been  canceled,  and  hence  the  Judg- 
ment should  be  reversed,  and  a  new  trial  or- 
dered. An  appellate  court  Is  created  to  re- 
view errors  alleged  to  have  been  committed 
by  lower  courts  in  the  trial  of  law  actions, 
to  which  rulings  exceptions  have  been  duly 
reserved.  No  determination  of  a  trial  court 
can  be  reviewed  on  appeal,  unless  the  ques- 
tion has  been  distinctly  presented  to  that  tri- 
bunal for  its  action.  In  the  case  at  bar  the 
court  was  not  requested  to  give  any  Instruc- 
tion that  involved  a  consideration  of  all  the 
testimony,  and  this  being  so,  that  exhibit  at- 
tached to  the  bill  of  exceptions  will  not  be 
examined. 

Other  alleged  errors  are  assigned,  but,  be- 
lieving them  unimportant,  the  Judgment  Is 
affirmed. 


SENCERBOX  v.  FIRST  NAT.  BANK  OF 
IDAHO. 

(Supreme  Court  of  Idaho.  Jan.  15.  1908.) 

1.  Husband  and  Wife— Sepabate  Pbopebtt 
or  Wife— Control  by  Husband. 

Under  the  provisions  of  section  2408.  Rev. 
St.  1887,  as  they  existed  before  amendment  in 
1903  (Seas.  Laws  1903,  p.  34.".),  the  husband  had 
the  management  and  control  of  the  separate 
property  of  the  wife  during  the  continuance  of 
the  marriage,  but  could  not  sell  or  alienate  any 
part  of  such  property,  nor  incumber  the  same 
unless  by  an  instrument  in  writing,  signed  by 

Digitized  by  Google 


370 


93  PACIFIC 


REPORTER. 


(Idaho 


the  husband  and  wife,  and  acknowledged  as 
provided  by  law. 

2.  Property— Monet. 

Under  the  provisions  of  subdivision  3,  i  16. 
Rev.  St.  1887,  money  is  declared  to  be  personal 
property. 

3.  Husband  and  Wife  — Appointment  of 
Trustee. 

Under  the  provisions  of  section  2499.  Rev. 
St.  1887,  if  the  wife  has  just  cause  to  apprehend 
that  her  husband  has  mismanaged  or  wasted,  or 
will  mismanage  or  waste,  her  separate  property, 
she,  or  some  other  person  in  her  behalf,  may  ap- 
ply to  the  district  court  for  the  appointment  of 
a  trustee  to  take  charge  of  and  manage  her  sep- 
arate property. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  26.  Husband  and  Wife,  §§  512-523.] 

4.  Same. 

And  until  the  wife  avails  herself  of  the  pro- 
visions of  said  section  2499.  Rev.  St.  1887.  the 
husband  has  the  management  and  control  of  his 
wife's  separate  property. 

[Fid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Husband  and  Wife,  89  512-523.] 

5.  Same— Management  and  Control. 

The  words  "management  and  control,''  as 
used  in  said  section,  have  a  well-defined  mean- 
ing, and  under  the  provisions  of  section  15,  Rev. 
St.  1887.  must  be  construed  according  to  the 
context  and  approved  usage  of  the  language. 

6.  Same— "Manage"— "Control." 

The  power  to  manage  implies  the  power  to 
control.  To  manage  money  is  to  employ  or  in- 
vest it.  The  word  "control"  means  to  have  au- 
thority over  a  particular  matter  or  thing,  and 
the  phrase,  "management  and  control,"  implies 
the  possession  of  the  thing  managed  or  control- 
led, or  the  right  to  the  possession  thereof. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  2,  pp.  1549-1552;  vol.  5,  pp. 
4316-4317;  vol.  8,  pp.  7714,  7717.] 

7.  Same. 

The  rights  of  married  women  as  to  the  man- 
agement and  control  of  their  separate  property, 
and  their  power  over  it,  in  this  state,  depend 
mainly  upon  the  Constitution  and  statutes  of  the 
state. 

8.  Same— Husband  as  Agent. 

Under  the  provision  of  said  section  2496. 
Rev.  St.  1887,  prior  to  amendment,  the  husband 
was  made  the  statutory  agent  to  manage  and 
control  the  wife's  separate  property,  and  requir- 
ed no  authority  from  her  to  constitute  him  such 
agent. 

9.  Same. 

Under  the  provisions  of  said  section  2498, 
Rev.  St.  1887.  money  which  is  the  separate  prop- 
erty of  the  wife  is  placed  in  the  same  category 
as  other  personal  property,  and  the  husband  is 
made  the  statutory  agent  for  the  management 
and  control  thereof,  and  he  has  the  right  to  its 
possession,  and.  under  the  provisions  of  said 
section,  the  husband  was  authorized  to  receive 
the  separate  estate  of  the  wife  for  the  purpose 
of  its  management  and  control,  whether  it  con- 
sisted of  money  or  other  property. 

10.  Same— Receipt  of  Husband. 

The  husband's  receipt  to  a  third  party  for 
the  wife's  separate  property  is  a  discharge  to 
the  person  to  whom  it  is  given. 

[Ed.  Note. — For  cases  in  point,  see  Cent,  Dig. 
vol.  26.  Husband  and  Wife,  §  530.] 

11.  Same— Funds  in  Bank. 

As  to  her  money,  the  power  of  management 
and  control  gives  him  the  right  to  its  possession, 
to  draw  it  out  of  the  bank  where  it  is  deposited, 
to  keep  it  safely  or  invest  it,  or  redeposit  it  in 
another  bank,  and  to  check  it  out. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
▼oL  26,  Husband  and  Wife,  {§  512-515.] 


12.  Same— Payment  of  Husband's  Check. 
The  husband,  being  the  statutory  agent  of 

'the  wife,  would  have  as  much  power  over  money 
deposited  in  the  bank  in  her  name  as  any  other 
trustee  would  have  over  a  like  deposit  of  trust 
funds,  and  the  bank  would  be  under  the  same 
liability  to  pay  out  the  money  upon  his  check. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Husband  and  Wife,  $§  524-529.] 

13.  Same. 

The  plaintiff,  by  entering  into  the  marriage 
relation  with  her  husband  under  the  law,  made 
him  her  statutory  agent  for  the  management  and 
control  of  her  separate  estate. 

14.  Same. 

The  husband's  management  and  control  of 
the  separate  property  of  the  wife  is  not  limited 
to  the  property  out  of  her  possession,  but  to  all 
her  separate  property,  whether  in  or  out  of 
her  possession  at  the  time  the  agency  begins. 

Ailshie,  C-  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ada  County; 
George  H.  Stewart,  Judge. 

Action  by  Anna  D.  Sencerbox  against  the 
First  National  Bank  of  Idaho.  Judgment  for 
defendant,  and  plaintiff  appeals.  Affirmed. 

Hawley,  Puckett  &  Hawley,  for  appellant. 
W.  E.  Borah,  for  respondent, 

SULLIVAN,  J.  This  is  an  action  to  recov- 
er from  the  respondent  the  sum  of  $2,001.25. 
The  plaintiff  alleges  that  she  deposited  with 
the  defendant  bank  at  different  times,  from 
the  3d  day  of  January,  1898,  to  the  26th 
day  of  May,  1902,  the  sum  of  $4,430.76;  that 
she  checked  against  the  same  until  the  de- 
posit was  reduced  to  the  sum  of  $2,001.25; 
and  that,  upon  presentation  of  a  check  for 
that  amount,  payment  was  refused.  The  de- 
fense is  that  the  entire  amount  so  deposited 
was  checked  out  either  by  plaintiff  herself 
or  her  husband,  he  issuing  checks  bearing  the 
name  of  the  plaintiff  and  signed  by  himself. 
However,  there  were  two  checks  signed  by 
the  husband  alone.  It  is  admitted  that,  dur- 
ing the  times  mentioned  In  the  complaint,  the 
plaintiff  and  one  E.  J.  Sencerbox  were  hus- 
band and  wife.  The  record  clearly  shows 
that  the  entire  amount  deposited  was  at  dif- 
ferent times  paid  out  upon  checks  signed  as 
above  stnted.  The  cause  was  tried  by  the 
court  without  a  jury,  and  Judgment  was  en- 
tered in  favor  of  the  defendant  This  appeal 
Is  from  the  judgment 

Several  of  the  errors  assigned  may  be  con- 
sidered together,  as  they  raise  but  one  ques- 
tion, and  that  is  the  authority  of  the  husband, 
under  the  statute  as  It  existed  at  the  time 
this  transaction  took  place,  to  control  and 
manage  the  separate  property  of  the  wife.  It 
appears  from  the  record  that  the  plaintiff 
was  absent  from  the  city  much  of  the  time 
during  which  said  money  was  drawn  out  of 
the  bank,  and  that  her  husband  had  charge 
of  her  property,  and  made  some  sales  there- 
of, and  deposited  a  large  part  of  said  sum  of 
$4,430.76  with  the  defendant  bank  In  the 
plaintiffs  name,  and  that  he  thereafter  drew 
chocks  against  said  money  so  deposited  In  his 
own  favor  or  in  favor  of  the  plaintiff,  and 
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signed  them  either  In  the  name  of  the  plain- 
tiff by  himself,  or  by  himself  alone.  For  some 
of  the  checks  so  drawn  the  defendant  bank 
drew  drafts  in  favor  of  the  plaintiff,  which 
were  transmitted  to  her  by  her  husband.  It 
is  admitted  that  she  received  $940  in  that 
way.  The  question  presented  for  determina- 
tion is  whether,  under  the  provisions  of  sec- 
tion 2498,  Rev.  St  1887,  and  other  sections  of 
our  statutes  bearing  upon  the  rights  of  hus- 
band and  wife,  the  husband  had  the  authori- 
ty to  check  against  said  bank  account  as  he 
did.  That  section  is  as  follows:  "The  hus- 
band has  the  management  and  control  of  the 
separate  property  of  the  wife,  during  the  con- 
tinuance of  the  marriage,  but  no  sale  or  oth- 
er alienation  of  any  part  of  such  property 
can  be  made,  nor  any  lien  or  incumbrance 
created  thereon,  unless  by  an  instrument  in 
writing,  signed  by  the  husband  and  wife,  and 
acknowledged  by  her  upon  an  examination, 
separate  and  apart  from  the  husband,  as  up- 
on a  conveyance  of  real  estate."  The  provi- 
sions of  that  section  were  in  force  at  the 
time  this  transaction  occurred,  but  were  re- 
pealed in  1903.   See  Sess.  Laws  1903,  p.  345. 

As  said  section  of  the  statute  stood  before 
it  was  amended  in  1903,  there  was  no  excep- 
tion as  to  the  classes  of  the  wife's  separate 
property  that  were  placed  under  the  manage- 
ment and  control  of  the  husband  by  the  pro- 
visions of  said  section.  The  statute  reads: 
"The  husband  has  the  management  and  con- 
trol of  the  separate  property  of  the  wife  dur- 
ing the  continuance  of  the  marriage,"  eta; 
and  under  the  provisions  of  section  2499,  Rev. 
St  1887,  if  the  wife  had  just  cause  to  ap- 
prehend that  her  husband  had  mismanaged 
or  wasted,  or  would  mismanage  or  waste, 
her  separate  property,  she,  or  any  other  per- 
son in  her  behalf,  might  apply  to  the  district 
court  for  the  appointment  of  a  trustee  to 
take  charge  of  and  manage  her  separate  prop- 
erty or  estate.  She  was  not  authorized  to 
take  charge  of  and  manage  her  separate  prop- 
erty under  any  conditions  or  facts;  but,  if  a 
just  cause  existed,  she  could  deprive  her 
husband  of  his  statutory  right  thereto.  If 
that  was  done,  it  passed  into  the  hands  of  a 
trustee.  So,  until  the  wife  availed  herself 
of  the  provisions  of  said  section  2499,  the 
husband  had  the  management  and  control  of 
the  separate  property  of  his  wife  during  the 
continuance  of  the  marriage;  but  no  sale  or 
alienation  of  such  property  can  be  made,  nor 
any  lien  or  Incumbrance  created  thereon,  un- 
less by  an  instrument  in  writing  signed  by 
the  husband  and  wife  and  acknowledged  as 
provided  by  law.  The  words  "management 
and  control,"  as  used  in  said  section,  are 
words  of  well-defined  meaning.  Those  words 
have  not  acquired  a  peculiar  and  appropriate 
meaning  or  definition  in  and  under  the  pro- 
visions of  section  15,  Rev.  St.  1887.  They 
must  be  construed  according  to  the  context 
and  the  approved  usage  of  the  language. 
Those  words  are  of  broad  significance  and 
meaning.  The  Century  Dictionary  defines  the 


word  "management"  as  "the  act  of  managing 
by  direction  or  regulation;  conduct;  adminis- 
tration; governing;  direction;  guidance;  care; 
charge;  superintendence."  It  defines  the 
word  "control"  as  meaning,  "subject  to  au- 
thority; direct;  regulate;  govern;  dominate; 
to  have  superior  force  and  authority  over." 
The  Standard  Dictionary  defines  "manage- 
ment" as  "carrying  on;  directing;  conducting; 
superintendence;  having  the  general  manage- 
ment, conduct  or  direction  of  something;  act- 
ing as  responsible  or  executive  head";  and 
defines  "control"  as  "to  exercise  a  directing, 
restraining  or  governing  influence  over;  regu- 
late; regulating  power;  restraining  or  direct- 
ing influence."  In  Sinking  Fund  v.  Walker, 
6  How.  (Miss.)  186,  38  Am.  Dec.  433,  in  de- 
fining the  word  "management"  the  court  said: 
"The  power  to  manage  implies  the  power  to 
control.  It  allows  the  exercise  of  discretion. 
It  could  not  be  managed  without  the  power 
to  do  so,  and,  by  requiring  the  one,  the  other 
was  conferred.  To  manage  money  is  to  em- 
ploy or  invest  it.  It  requires  no  other  man- 
agement." In  Anderson  v.  Stockdale.  62  Tex. 
61,  in  defining  the  word  "control,"  the  court 
said:  "To  have  authority  over  a  particular 
matter;  to  check,  to  restrain,  to  govern  with 
reference  thereto."  The  words  "management 
and  control"  are  used  quite  often  In  our  stat- 
utes, as  where  the  corporate  business  of  a 
company  Is  under  the  control  of  a  board  of 
directors,  and  an  estate  Is  under  the  manage- 
ment of  an  administrator,  and  in  all  such  in- 
stances it  appears  that  those  words  were 
intended  to  mean  to  govern,  direct,  and  man- 
age, in  the  full  sense  of  those  terms.  In  Bank 
of  Monroe  v.  Olfford,  79  Iowa,  300,  44  N.  W. 
558,  it  is  held  that  the  control  of  paper  securi- 
ties implies  the  possession  thereof.  See,  also, 
2  Words  and  Phrases  Judicially  Defined,  un- 
der the  word  "Control";  also  5  Words  and 
Phrases  Judicially  Defined,  under  the  words 
"Management  and  Control." 

It  must  be  understood  that  the  rights  of 
married  women  as  to  the  management  and 
control  of  their  separate  property,  and  their 
power  over  it,  in  the  state  of  Idaho,  does  not 
depend  alone  on  the  principles  of  the  com- 
mon law,  or  upon  the  doctrines  of  the  courts 
of  equity,  but  mainly  upon  the  Constitution 
and  statutes  of  the  state.  See  Ma  clay  v. 
Love,  25  Cal.  368,  85  Am.  Dec.  133.  Under 
the  provisions  of  section  2498,  Rev.  St.  1887, 
the  husband  is  made  the  statutory  agent  to 
manage  and  control  the  wife's  separate  prop- 
erty. Now,  If  money  is  the  separate  property 
of  the  wife  under  the  statute,  unless  that  is 
excepted  from  the  management  and  control  of 
the  husband,  he  certainly  has  the  right  to  re- 
duce it  to  his  possession,  and  manage  and 
control  it.  In  the  case  at  bar,  the  wife  had 
deposited  $794.95  in  the  defendant  bank  be- 
fore her  marriage.  At  the  time  of  her  mar- 
riage some  of  her  money  was  deposited  in 
said  bank.  The  husband  thereafter  made 
certain  collections  for  her,  sold  some  prop- 
erty, and  deposited  the  proceeds,  amounting 
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to  $3,635.05,  in  said  bank  In  her  name,  and 
thereafter  drew  out  of  said  bank,  by  checks 
and  sight  draft,  $2,001.25  of  the  money  so 
deposited,  and  it  is  tbat  sum  that  is  involved 
in  this  action.  The  question  arises  whether 
the  husband,  under  the  statute  giving  him  the 
management  and  control  of  his  wife's  separ- 
ate property,  had  the  authority  to  check  or 
draw  said  money  out  of  the  defendant  bank. 
The  question  naturally  arises  whether  the 
money,  which  is  the  separate  property  of  the 
wife,  is  classed  in  the  same  category  as  other 
personal  property  belonging  to  the  wife,  and 
placed,  by  the  provisions  of  said  section  2498, 
under  tbe  management  and  control  of  the 
husband.  If  it  is,  to  what  extent  may  he  go 
In  reducing  such  cash  to  his  possession?  Cer- 
tainly, under  the  provisions  of  said  statute 
tbe  husband  might  reduce  to  his  possession 
live  stock  and  other  personal  property;  for, 
if  he  is  made  the  statutory  agent  of  the  wife 
to  manage  and  control  it,  he  certainly  has 
tbe  right  to  its  possession.  In  25  Ency.  of 
Law,  p.  427,  it  is  stated:  "The  statutes  in 
some  jurisdictions  expressly  provide  that  the 
husband  shall  have  the  right  to  manage  and 
control  the  wife's  separate  property.  This 
management  includes  the  power  to  make  col- 
lection of  her  debts,  and  to  invest  the  money 
of  her  separate  estate  coming  into  his  hands, 
In  such  manner  as  he  may  deem  best."  In 
Evans  v.  English,  61  Ala.  422,  under  a  stat- 
ute giving  the  management  and  control  of  tbe 
wife's  property  to  the  husband,  it  is  held 
that:  "Tbe  power  and  duty  of  the  husband  is 
to  receive  the  separate  estate  of  the  wife, 
whether  it  consist  of  money,  choses  In  action, 
or  other  property,  real  or  personal,  and  his 
receipt  is  a  good  discharge  in  law  or  equity 
to  the  persons  surrendering  it  to  him.  This 
power  he  exercises  solely,  and  not  Jointly  or 
concurrently  with  the  wife.  The  property 
thus  received  vests  in  him  as  trustee,  and  he 
has  the  right  to  manage  and  control  the  same. 
It  is  apparent  that  the  title  does  not  vest  In 
the  husband.  That  remains  in  the  wife,"  etc. 

The  question  arises  under  the  law  whether 
the  wife  can  defeat  the  management  and 
control  of  her  separate  property  by  the  hus- 
band simply  by  placing  her  property  in  the 
possession  of  some  third  person.  I  think  not, 
as  the  law  provides  but  one  way  for  her  to 
prevent  her  husband  from  managing  and 
controlling  her  separate  estate,  and  that  is 
by  following  the  provisions  of  said  section 
2409 — by  having  a  trustee  appointed 

In  Evans  v.  English,  supra,  it  is  there  held 
that  it  Is  not  only  the  power,  but  the  duty, 
of  the  husband  to  receive  the  separate  estate 
of  the  wife,  whether  it  consists  of  money  or 
other  property;  and  how  can  the  husband 
have  the  management  and  control  of  person- 
al property  without  the  right  to  its  posses- 
sion? And  in  that  case  it  is  held  that  "tbe 
possession  vests  in  the  husband  while  the 
title  remains  in  the  wife." 

In  Marks  v.  Cowles,  53  Ala.  506,  it  is  held: 
"The  power  of  the  husband  is  to  receive  the 


property  of  the  wife — a  power  he  is  not  re- 
quired to  exercise  concurrently  with  the  wife. 
His  receipt,  tberefore,  is  a  full  discharge,  in 
law  and  in  equity,  to  the  person  to  whom 
it  is  given.  His  duty  is  to  manage  and  con- 
trol the  property,"  etc. 

In  Coleman  v.  Bank,  94  Tex.  605,  63  8.  W. 
867,  86  Am.  St  Rep.  871,  which  is  a  case  very 
much  like  the  one  at  bar,  after  stating  that 
that  court  was  unable  to  find  but  little  au- 
thority upon  the  question  of  the  management 
of  the  wife's  separate  property  by  the  hus- 
band, and  that  it  was  largely  a  matter  of 
statutory  regulation,  and  referring  to  the 
statutes,  the  court  said:  "But  it  [the  stat- 
ute] does  imply  that  he  may  put  it  to  its 
appropriate  use  so  that  it  shall  produce  an 
income.  As  to  her  money,  the  power  of  man- 
agement gives  him  the  right  to  its  possession 
to  keep  it  safely,  and  hence  to  deposit  it  in 
the  bank  and  to  draw  it  out  Such  being  the 
authority  of  the  husband  under  the  law,  he 
being  the  statutory  agent  for  the  manage- 
ment of  her  separate  property  and  funds,  he 
would  have  at  least  as  much  power  over 
money  deposited  In  the  bank,  even  in  her 
name,  as  any  other  trustee  would  have  over 
a  like  deposit  of  trust  funds,  and  the  bank 
would  be  under  the  same  liability  to  pay  ont 
the  money  upon  bis  check."  The  court  then 
refers  to  trustees  and  trust  funds,  as  follows: 
"If  such  be  the  rule  as  to  ordinary  agents 
and  trustees,  it  certainly  is  the  rule  in  this 
state  as  to  the  husband  relative  to  the  wife's 
separate  funds,  of  which,  under  our  law,  be 
has  the  sole  management  If  the  money  had 
been  deposited  by  the  wife  before  her  mar- 
riage, and  the  fund  had  remained  in  the  cus- 
tody of  the  bank  after  that  event  it  would 
seem  that  he  as  sole  manager  of  her  separate 
estate,  and  he  alone,  would  have  the  right  to 
withdraw  it  •  *  *  The  plaintiff,  by  en- 
tering into  the  marriage  relation  with  her 
husband,  made  him  the  sole  agent  for  the 
management  of  her  separate  estate."  That 
case  was  decided  by  the  Supreme  Court  of 
Texas,  January  26,  1001.  In  that  case  the 
Court  of  Civil  Appeals  of  Texas  stated:  "It 
was  not  contended  by  the  bank  that  it  paid 
out  the  money  on  the  checks  of  Coleman,  on 
the  ground  that  Coleman  stated  to  its  offi- 
cers, at  the  time  he  deposited  the  same,  that 
it  was  understood  that  it  was  to  be  checked 
out  by  him.  The  husband  had  the  right  to 
check  out  money."  64  s.  W.  933.  In  the  same 
case  (Coleman  v.  Bank,  17  Tex.  Civ.  App.  132, 
43  S.  W.  938),  on  the  original  bearing  of  the 
case,  the  matter  was  fully  discussed,  and  the 
court  said,  among  other  things:  "She  alleges 
that  she  was  accessible  to  tbe  bank,  and 
seems  to  have  assumed  that  it  was  the  duty 
of  the  agent  of  the  bank  to  hunt  her  up  and 
keep  her  informed  as  to  the  condition  of  her 
account.  In  this  she  was  mistaken."  Under 
the  laws  of  banking,  a  general  deposit  of 
money  in  a  bank  creates  the  relation  of  debt- 
or and  creditor.  The  bank  is  the  debtor  and 
the  depositor  is  the  creditor.  In  the  case  at 
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bar  the  wife  was  the  creditor  and  the  bank 
was  her  debtor. 

Under  the  provisions  of  said  section  2498, 
the  husband  is  made  the  statutory  agent  of 
the  wife,  and  has  the  management  and  con- 
trol of  her  separate  estate  during  the  con- 
tinuance of  the  marriage,  unless  he  is  de- 
posed or  deprived  of  his  agency,  as  provided 
by  the  provisions  of  section  2499;  then  her 
separate  property  passes  Into  the  hands  of 
a  trustee  appointed  by  the  court,  but  not 
into  her  management  and  control.  Until  his 
agency  is  thus  terminated,  the  husband  has 
full  authority  to  collect  debts  due  bis  wife, 
and  to  give  full  and  sufficient  receipts  or  ac- 
quittances therefor,  and  the  debtor  is  as  ful- 
ly protected  by  such  acquittances  as  if  given 
by  the  wife  herself.  The  bank  debtor  stands 
on  the  same  footing  as  other  debtors.  No 
rational  distinction  can  be  drawn  between 
them.  Under  the  following  headnote,  to  wit, 
"Upon  Whose  Checks  the  Bank  shall  Pay," 
It  is  stated  at  section  432,  In  2  Morse  on 
Banks  &  Banking,  as  follows:  "The  indebt- 
edness of  the  bank  upon  a  deposit  is  dis- 
charged pro  tanto  by  Its  payments  made  up- 
on any  order,  check,  or  draft  signed  by  any 
person  who  would  have  the  power  to  de- 
mand and  receive  the  deposit,  regarded  as  a 
simple  debt,  and  to  give  full  and  sufficient 
acquittance  for  It"  That,  I  think,  Is  the 
correct  rule;  and  If  a  feme  sole  had  made 
a  loan  to  an  individual,  payable  on  demand, 
or  had  deposited  money  with  a  person  sub- 
ject to  her  order,  and,  before  she  demands 
payment,  she  marries,  the  husband  would, 
under  the  provisions  of  said  section  2498, 
have  full  authority  to  demand  and  collect 
such  deposit  or  loan,  and  give  a  full  ac- 
quittance therefor.  A  bank  being  the  debt- 
or, in  no  manner  changes  the  rule.  As  stat- 
ed In  the  last  authority  cited,  the  bank  is 
discharged  pro  tanto  upon  payment  of  a 
deposit,  on  the  check  of  any  person  who  had 
the  right  to  demand  and  receive  the  money 
so  deposited,  regarded  as  a  simple  debt.  The 
money  becomes  no  more  sacred  from  its  de- 
posit in  a  bank,  and  therefore  excluded 
from  the  possession  of  a  statutory  agent, 
than  money  deposited  with  a  friend  or  with 
a  shopkeeper. 

If  the  Legislature  had  intended  to  except 
the  management  and  control  of  the  wife's 
money,  which  was  her  separate  property, 
from  the  provisions  of  section  2498.  Rev.  St. 
1887,  appropriate  language  would  have  been 
used  for  that  purpose,  but  we  find  no  excep- 
tion whatever.  If  the  husband  had  the  man- 
agement and  control  of  the  wife's  separate 
money,  the  wife  could  not  control  It  by  put- 
ting it  in  the  bank  or  by  delivering  it  to  a 
friend  to  be  kept  for  her.  The  statute  does 
not  provide  that  the  management  and  con- 
trol of  the  separate  property  of  the  wife  shall 
belong  to  both  the  husband  and  wife,  but  it 
declares  that  It  belongs  to  the  husband  alone. 
However  unwise  we  may  think  the  provisions 
of  said  section,  the  court  ought  not  to  repeal 


or  set  them  aside  by  construction,  by  hold- 
ing that  the  provisions  of  said  section  apply 
to  all  of  the  wife's  property  except  her  money. 

It  appears  from  the  record  that  at  least 
$940  of  the  money  so  drawn  on  check  out  of 
the  bank  was  sent  to  the  plaintiff  by  the  hus- 
band. If  he  had  the  right  to  draw  it,  as  we 
hold  he  did,  the  bank  is  not  required  to  In- 
quire into  the  purpose  to  which  he  applied 
said  money.  1  Morse  on  Banks  &  Banking, 
8  317.  Of  course,  a  bank  would  not  be  jus- 
tified in  receiving  trust  money  from  a  trus- 
tee in  payment  of  a  personal  debt  of  the 
trustee  due  the  bank. 

From  the  foregoing,  we  conclude  that  the 
judgment  must  be  affirmed,  and  It  is  so  or- 
dered. Costs  are  awarded  to  the  respondent. 

STEWART,  J.,  concurs. 

AILSHIE,  C.  J.  (dissenting).  I  dissent 
from  the  views  expressed  by  the  majority 
of  the  court  and  the  conclusion  reached  there- 
on. It  seems  to  me  that  the  error  into  which 
my  associates  have  fallen  arises  out  of  a 
misconstruction  and  application  of  the  words 
"management  and  control."  It  is  difficult 
for  me  to  understand  how,  in  the  reasonable 
and  ordinary  use  of  those  terms,  any  such 
meaning  can  be  gathered  as  given  to  them  In 
the  majority  opinion.  It  is  a  common  maxim 
that  things  which  cannot  be  lawfully  done  di- 
rectly cannot  be  lawfully  done  by  Indirec- 
tion and  circumvention.  The  statute  gives 
a  married  woman  a  separate  property,  and, 
while  it  confers  upon  the  husband  the  right 
of  management  and  control  thereof,  it  does 
not  allow  him  to  alienate  or  convert  the  same. 

In  this  case  the  wife  preferred  to  have  a 
deposit  and  credit  at  the  bank  to  having  the 
money  itself.  When  the  bank  allowed  the 
husband  to  exhaust  that  credit  without  her 
consent,  and  to  convert  the  property  right 
she  had  in  such  general  deposit  into  another 
form,  class,  and  character  of  property,  it  was 
clearly  acting  without  any  sanction  of  law  or 
right,  and  contrary  to  every  principle  of 
banking.  The  assumption  that  the  husband 
has  a  right  to  convert  any  article,  class,  or 
character  of  the  wife's  separate  property  into 
some  other  character  or  kind  of  property  is 
directly  contrary  to  section  2498,  Rev.  St. 
1887,  prior  to  Its  repeal.  On  the  contrary, 
that  section  expressly  prohibited  the  hus- 
band from  making  any  "sale  or  other  alien- 
ation of  any  part  of  such  property"  without 
the  wife's  assent  and  concurrence.  "Manage- 
ment and  control,"  as  used  In  the  statute,  is 
not  synonymous  with  "convert  and  dispose 
of,"  as  the  majority  opinion  seems  to  indicate. 
If  a  wife  owned  a  sewing  machine  or  a  cow, 
the  husband  was  entitled  to  "manage  and 
control"  the  same,  but  he  never  has  in  this 
state  had  authority  to  convert  the  machine 
or  cow  into  a  horse  or  buggy,  or  any  other 
class  of  property,  or  any  other  article  or 
piece  of  the  same  kind  of  property,  because 
to  "manage  and  control  property"  does  not 
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hare  any  such  meaning  or  significance.  It 
Is  clear  to  me  that  the  majority  opinion  con- 
tains a  construction  contrary  to  the  statute 
and  legislative  Intent  It  Is  scarcely  in  keep- 
ing with  the  statute  to  apply  the  law  of 
agency  to  a  case  of  this  kind.  The  husband 
is  in  no  instance  or  respect  authorized  to  act 
in  the  name  of  the  wife  or  sign  her  name  for 
any  purpose  or  in  any  transaction.  Since  sec- 
tions 2498  and  2499  have  been  repealed  and 
supplemented  by  the  act  of  March  9,  1903 
(Sess.  Laws  1903,  p.  845;  Bank  of  Commerce 
v.  Baldwin,  12  Idaho,  202,  85  Pac  497),  this 
question  is  not  likely  to  again  arise  in  this 
state,  and  for  that  reason  I  refrain  from  any 
further  expression  thereon. 


(14  Idaho,  46) 

LATER  et  al.  v.  HAYWOOD. 

(Supreme  Court  of  Idaho.    Jan.  7,  1908.) 

L  Appeal  —  Review — Findings — Specotoa- 
TioNs  or  Ebbob— Material  Issues. 

Where  an  appeal  is  taken  from  a  judgment 
within  60  days  from  the  rendition  thereof,  to 
authorize  this  court  to  examine  the  evidence  for 
the  purpose  of  determining  whether  the  evidence 
supports  the  findings  and  judgment,  it  is  neces- 
sary that  the  plaintiff  specify  the  particulars  in 
which  it  is  alleged  the  evidence  fails  to  support 
the  findings  and  judgment,  and  such  specifica- 
tion of  error  must  be  embodied  in  and  be  a  part 
of  the  bill  of  exceptions. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  3,  Appeal  and  Error,  f  8017.] 

2.  Same. 

Where  the  appellant  specifies  in  his  brief 
that  the  evidence  does  not  support  the  findings 
and  judgment,  and  fails  to  specify  such  error  in 
the  bill  of  exceptions,  this  court  will  not  ex- 
amine the  evidence  for  the  purpose  of  determin- 
ing whether  or  not  it  supports  the  findings  and 
judgment 

3.  Same — Insufficient  Findings. 

Where  the  trial  court  fails  to  find  on  all 
the  material  issues,  the  judgment  will  be  re- 
versed, unless  a  finding  thereon  either  for  or 
against  the  successful  party  would  not  affect 
the  judgment  entered. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  |  4239.] 

4.  Tbial — Findings  or  Fa  or. 

The  finding  of  ultimate  facts  includes  the 
finding  of  all  probative  facts  necessary  to  sus- 
tain the  findings  of  the  ultimate  facts. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  46,  Trial,  }J  931,  959-961.] 

5.  Same. 

Where  probative  facts  are  found,  and  toe 
court  can  declare  that  the  ultimate  facts  neces- 
sarily result  from  the  facts  which  are  found, 
the  finding  is  sufficient 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  SI  927-931.] 

6.  Same. 

Where  the  court  fails  to  find  on  the  ma- 
terial issues  in  the  case,  and  if  a  finding  had 
been  made  thereon  the  judgment  might  have 
been  different  it  is  reversible  error. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  ff  940-945;  voL  3,  Appeal  and 
Error,  I  4239.] 

7.  Same. 

Where  the  findings  made  are  not  conclu- 
sive against  the  plaintiff's  right  to  recover,  find- 


ings upon  other  issues  necessary  to  support  the 
judgment  must  be  made. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  ff  908-915.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Fremont  Coun- 
ty; J.  M.  Stevens,  Judge. 

Action  by  Peter  Later  and  others  against 
Martha  Haywood.  Judgment  for  defendant 
and  plaintiffs  appeal.  Reversed. 

See  85  Pac.  494. 

Caleb  Jones,  for  appellants.  Holden,  Hoi- 
den,  Holden  &  Holden,  for  respondent 

STEWART,  J.  This  case  was  before  this 
court  on  a  former  appeal  from  a  Judgment  of 
nonsuit,  entered  after  the  plaintiffs  had  con- 
cluded their  evidence,  and  Is  reported  In 
12  Idaho,  78,  85  Pac  494.  Upon  reversal  of 
the  judgment  of  nonsuit  the  cause  was  re- 
tried in  the  district  court,  and  findings  of 
fact,  conclusions  of  law,  and  a  decree  enter- 
ed in  said  cause,  in  favor  of  the  defendant 
From  this  judgment  the  plaintiffs  appeal. 

The  appellants  assign  56  errors,  55  of 
which  are  errors  of  law,  alleged  to  have  oc- 
curred during  the  trial  of  said  cause.  Speci- 
fication 56  is  as  follows:  "The  findings  of 
fact  in  this  case  are  wholly  insufficient  to 
support  the  judgment,  in  that  they  do  not 
respond  to  the  Issues  In  this  case,  that  they 
are  not  definite  nor  certain,  that  they  are  con- 
tradictory, that  they  are  not  supported  by  the 
evidence,  that  they  are  contrary  to  the  evi- 
dence, and  that  no  findings  have  been  made 
of  the  most  material  issues  In  the  case,  as 
presented  by  the  pleading." 

A  large  part  of  appellants'  brief  is  de- 
voted to  a  discussion  of  the  question  as  to 
whether  each  finding  is  supported  by  the  evi- 
dence, and  as  to  whether  the  evidence  sup- 
ports the  judgment  of  the  court  Rev.  St 
1887,  S  4807,  provides  that  "an  exception  to 
the  decision  or  verdict  on  the  ground  that  It 
is  not  supported  by  the  evidence,  cannot  be 
reviewed  on  appeal  from  the  Judgment,  unless 
the  appeal  is  taken  within  sixty  days  after 
the  rendition  of  the  Judgment"  The  Judg- 
ment in  this  case  was  made  and  filed  on  the 
19th  day  of  December,  1906,  and  the  appeal 
was  taken  within  60  days  thereafter.  Sec- 
tion 4428,  Rev.  St  1887,  provides:  "No  par- 
ticular form  of  exception  is  required.  But 
when  the  exception  is  to  the  verdict  or  deci- 
sion upon  tbe  grounds  of  the  Insufficiency  of 
the  evidence  to  sustain  it  the  objection  must 
specify  the  particulars  in  which  such  evi- 
dence is  alleged  to  be  insufficient  The  objec- 
tion must  be  stated,  with  so  much  of  the 
evidence  or  other  matter  as  is  necessary  to 
explain  it,  and  no  more.  Only  the  substance 
of  the  reporter's  notes  of  tbe  evidence  shall 
be  stated.  Documents  on  file  in  the  action 
or  proceeding  may  be  copied,  or  the  substance 
thereof  stated,  or  reference  thereto,  sufficient 
to  identify  them,  may  be  made."  These  two 
sections  must  be  read  together,  and  while  the 
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former  provides  that  a  decision  of  the  court 
may  be  reviewed  on  appeal,  when  the  appeal 
Is  taken  within  60  days  from  the  rendition 
of  the  Judgment,  the  latter  section  provides 
that,  where  the  exception  is  to  the  decision  of 
the  court,  upon  the  ground  of  insufficiency  of 
the  evidence  to  support  the  Judgment  and 
findings,  the  bill  of  exceptions  must  contain 
the  specifications  of  the  particulars  In  which 
the  evidence  is  alleged  to  be  Insufficient  to 
sustain  the  findings  or  Judgment,  or  it  will 
be  disregarded.  Hole  v.  Van  Duzer,  11  Idaho, 
70.  81  Pac.  100;  Cogian  v.  Beard,  67  Cal. 
303,  7  Pac.  738;  Commercial  Bank  v.  Red- 
field,  122  Cal.  405,  55  Pac.  160.  The  bill  of 
exceptions  in  this  case  contains  no  specifica- 
tions of  error  whatever.  The  specification  of 
error  set  forth  above  is  found  in  the  brief 
of  the  appellant.  This  is  insufficient  under 
the  statute.  Before  this  court  can  consider 
the  sufficiency  of  the  evidence  to  support  the 
findings  and  Judgment,  the  appellant  must 
specify  the  particulars  In  which  It  Is  alleged 
the  evidence  is  Insufficient,  and  such  specifica- 
tion must  be  embodied  in  the  bill  of  excep- 
tions. This  Is  only  fair  to  the  trial  court, 
for  the  reason  that,  If  the  losing  party  points 
out  to  the  trial  court  the  particulars  In  which 
he  claims  the  evidence  is  insufficient  to  sup- 
port the  findings  and  Judgment,  an  oppor- 
tunity Is  thereby  given  the  trial  court  to  alter 
his  decision  or  modify  it  to  conform  to  the 
facts  as  they  are  alleged  and  proven.  In  this 
case,  therefore,  the  court  cannot  consider  the 
question  as  to  whether  or  not  the  evidence  Is 
sufficient  to  support  the  findings  and  Judg- 
ment of  the  court.  In  the  specification  above 
set  forth  the  appellant  alleges  that  the  find- 
ings are  insufficient  to  support  the  Judgment, 
in  that  they  do  not  respond  to  the  issues,  and 
that  no  findings  have  been  made  of  the  most 
material  Issues  in  the  case  as  presented  by 
the  pleadings. 

It  is  alleged  In  the  complaint:  That  the 
plaintiffs  were  partners  under  the  firm  name 
and  style  of  Later  Bros.  That  on  the  15th  day 
of  July,  1002,  the  plaintiffs  entered  into  a 
contract  with  one  George  E.  Hill,  Sr.,  which 
was  afterwards  performed  by  the  respective 
parties,  by  which  the  plaintiffs  were  to  per- 
form services  for  Hill  and  to  receive  as  a  part 
of  the  consideration  the  property  in  contro- 
versy In  this  case,  being  lots  5  and  6  in  block 
2  of  the  town  of  Rigby,  valued  at  $675,  and 
were  also  to  receive  from  said  Hill  under 
said  contract  $5  worth  of  water  stock  in 
one  company,  and  $7.50  worth  of  water  stock 
in  another  company.  That  thereafter,  on  the 
20th  day  of  July,  before  any  transfer  of  said 
property  had  been  made,  the  plaintiffs  made 
a  sale  of  the  property  to  one  Frederick  R. 
Hays  for  the  sum  of  $675,  and  that  Hays,  In 
order  to  secure  a  part  of  the  purchase  price, 
was  compelled  to  make  a  loan  of  $400,  and, 
In  order  to  secure  the  payment  of  said  sum 
of  money,  asked  the  plaintiffs  for  their  con- 
sent to  use  the  premises  as  security.  The 
plaintiffs  gave  their  consent,  with  the  under- 


standing that  the  amount  borrowed  should 
be  turned  over  to  them.  That  an  agreement 
was  then  made  between  Hays  and  the  de- 
fendant, which  was  acquiesced  in  by  the 
plaintiffs,  by  which  the  defendant  was  to 
and  did  loan  to  said  Hays  the  sum  of  $400, 
In  consideration  that  the  defendant  was  to  be 
given  a  deed  of  the  property  as  security.  The 
deed  was  given,  and  It  was  agreed  verbally 
and  has  always  been  understood  and  agreed 
between  the  plaintiffs  and  defendant  and  said 
Hays,  that  the  deed,  although  absolute  in 
form,  wrs  to  be  considered  as  a  mortgage  and 
as  security  for  the  payment  of  the  money 
borrowed,  and  that  in  order  to  avoid  the 
cost  and  Inconvenience  of  conveyances  from 
Hill  to  the  plaintiffs,  and  from  the  plaintiffs 
to  Hays,  and  from  Hays  to  the  defendant,  it 
was  agreed  by  all  the  parties,  and  directed  by 
the  plaintiffs,  that  George  E.  Hill,  Sr.,  make 
a  deed  direct  to  the  defendant;  whereupon 
she  advanced  Hays  the  sum  of  $400,  and  exe- 
cuted and  delivered  an  agreement  to  convey 
the  property  mentioned  to  said  Hays  on  pay- 
ment of  the  sum  of  $400  and  interest.  Para- 
graph 4  of  the  complaint  reads  as  follows: 
"The  said  deed  from  the  said  Hill  to  the  said 
defendant,  and  the  said  agreement  between 
said  defendant  and  said  Hays,  and  the  verbal 
understanding  and  agreement  between  the 
said  plaintiffs  and  defendant  and  the  said 
Hays,  were  all  parts  of  one  and  the  same 
transaction,  1.  e.,  the  conveying  or  mortga- 
ging of  said  premises  to  the  said  defendant 
as  security  for  the  payment  of  the  said  sum 
of  $400,  and  interest  thereon."  The  com- 
plaint further  alleges  that  thereafter  Hays 
transferred  all  bis  right,  title,  and  interest 
to  said  property  to  these  plaintiffs  by  a  quit- 
claim deed;  that  on  the  3d  day  of  January, 
1005,  the  plaintiffs  tendered  In  lawful  money  of 
the  United  States  $460,  the  amount  due  said 
defendant  on  said  loan,  and  demanded  of  the 
defendant  that  she  execute  and  deliver  to 
them  a  certificate  of  discharge  of  said  mort- 
gage and  satisfy  the  same  on  the  records  of 
said  county,  or  convey  the  property  to  said 
Hays;  and  that  the  defendant  neglected  and 
refused  to  do  so,  and  still  neglects,  although 
the  plaintiff  is  now  and  at  all  times  has  been 
ready  and  willing  to  pay  the  defendant  the 
sum  of  $460.  the  amount  due  her.  In  the 
prayer  the  plaintiffs  ask  that  the  deed  refer- 
red to  from  Hill  to  the  defendant  be  adjudg- 
ed a  mortgage,  and  that  the  plaintiffs  be  ad- 
Judged  the  legal  owners  in  fee  of  said  prem- 
ises; that  an  order  be  made  directing  the 
said  defendant  to  convey  the  said  property  to 
these  plaintiffs;  that  the  plaintiffs  be  given 
a  money  Judgment  against  the  said  defendant 
for  the  sum  of  $100  for  failing  to  comply  with 
section  3364  of  the  Revised  Statutes  of  Idaho 
of  1887,  and  for  costs. 

The  defendant  answered,  and  for  want  of 
information  as  to  the  partnership  of  the  plain- 
tiffs denies  the  same;  for  want  of  informa- 
tion she  also  denies  that  plaintiffs  entered 
Into  the  contract  with  George  B.  Hill,  Sr.,  as 
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alleged  In  the  complaint,  and  denies  that  the 
plaintiffs  were  to  receive  from  Hill  the  real 
property  described  in  the  complaint ;  and  for 
want  of  belief  denies  that  tbe  plaintiffs  made 
a  sale  of  said  property  to  Hays  in  order  that 
he  might  secure  a  part  of  the  purchase  price 
by  a  loan,  denies  that  it  was  done  with  the 
understanding  that  the  amount  borrowed 
should  be  turned  oyer  to  the  plaintiffs,  and 
denies  that  Hays  procured  a  loan  of  $400 
from  the  defendant,  or  at  all.  The  defend- 
ant further  denies  that  an  agreement  was 
made  at  all  between  Hays  and  this  defendant, 
by  which  tbe  defendant  was  to  or  did  loan  to 
Hays  the  sum  of  $400,  or  any  otber  sum, 
and  denies  that  the  deed  was  given  or  that 
it  was  agreed,  verbally  or  otherwise,  that 
the  deed,  though  absolute,  was  to  be  or  was 
considered  as  a  mortgage  or  as  security  for 
such  loan,  and  denies  that  Hill  made  a  deed 
to  the  defendant  as  security  for  said  $400,  or 
that  said  deed  was  intended  to  be  a  mort- 
gage;  denies  that  Hays  has  any  interest  in 
the  property  or  ever  did  have,  and,  in  answer 
to  paragraph  4,  the  defendant  denies  the 
same  as  follows:  "Denies  that  said  or  any 
deed  from  said  Hill  to  this  defendant,  and 
the  said  agreement  between  this  defendant 
and  the  said  Hays,  and  the  alleged  verbal 
understanding  and  agreement  between  said 
plaintiffs  and  this  defendant  and  tbe  said 
Hays,  were  all  parts  of  one  or  the  same 
transaction,  that  is  to  say,  the  conveying  or 
alleged  mortgaging  of  said  premises  to  this 
defendant  as  alleged  security  for  the  payment 
of  said  sum  of  $400,  or  any  otber  sum  or 
amount  or  at  all,  or  Interest  thereon."  The 
defendant  then  sets  up  affirmatively  that  she 
purchased  tbe  property  in  controversy  in  this 
case  from  George  E.  Hill,  Sr.,  and  wife,  and 
paid  therefor  $400,  and  that  they  made  her 
an  absolute,  unconditional  warranty  deed  for 
the  same,  and  that  afterwards  she  agreed  to 
sell  the  property  to  Frederick  R.  Hays  for 
$400,  with  interest  thereon  at  the  rate  of 
12  per  centum  per  annum,  and  that  she  has 
always  understood  that  she  purchased  the 
property  absolutely  and  did  not  receive  the 
same  as  security  for  any  loan. 

This,  In  substance,  is  the  issue  presented 
by  the  pleadings  in  the  case.  It  will  thus  be 
seen  that  the  main  point  of  controversy  Is 
as  to  whether  or  not  the  conveyance  made 
to  the  defendant  and  her  agreement  to  resell 
the  property  to  Frederick  R.  Hays  and  the 
verbal  understandings  and  agreements  alto- 
gether constitute  one  and  the  same  transac- 
tion ;  that  is,  the  conveying  or  mortgaging  of 
said  premises  to  secure  a  loan  of  $400,  and 
Interest. 

The  court  finds,  first,  the  partnership  of 
the  plaintiffs  as  alleged;  second,  that  the 
plaintiffs  did  not  sell  tbe  property  to  Hays 
for  the  sum  of  $675,  or  any  other  sum  or 
amount;  third,  that  Hays  did  not  at  any 
time  procure  a  loan  of  $400,  or  any  other 
sum  or  amount,  from  the  defendant,  and  did 
not  borrow  from  the  defendant  the  sum  of 


$400  or  any  sum;  fourth,  that  George  EL 
Hill,  Sr.,  did  not  at  any  time  sell  the  prop- 
erty to  the  plaintiff;  that  no  sale  of  said 
property  was  ever  made  to  the  plaintiffs,  and 
that  the  defendant  did  not  understand  or 
agree,  nor  was  it  agreed  by  and  between  all 
the  parties  mentioned,  that  George  E.  Hill, 
Sr.,  was  to  make  a  deed  direct  to  the  de- 
fendant in  order  to  avoid  the  cost  or  incon- 
venience of  conveyances  from  Hill  to  tbe 
plaintiffs,  and  from  plaintiffs  to  Hays,  and 
from  Hays  to  the  defendant ;  that  the  prop- 
erty was  not  mortgaged  by  Hays  to  the  de- 
fendant as  security  for  the  payment  of  the 
sum  of  $400,  or  for  the  security  of  any  sum 
whatever;  fifth,  that  on  the  19th  day  of 
January,  1903,  the  defendant  unconditionally 
purchased  of  George  E.  Hill,  Sr.,  and  wife, 
for  the  sum  of  $400,  the  property  described 
in  the  complaint,  and  in  consideration  of  the 
payment  of  said  $400  said  Hill  and  wife  con- 
veyed said  property  to  the  defendant  by  war- 
ranty deed;  sixth,  that  on  the  20th  day  of 
January,  1003,  the  defendant  agreed  condi- 
tionally to  sell  said  property  to  Hays  for 
$400,  and  that  Hays  agreed  to  buy  the  same; 
seventh,  that  at  the  time  the  deed  was  exe- 
cuted and  delivered  by  Hill  and  wife  to  the 
defendant  she  understood  and  always  has 
understood  tbat  she  purchased  the  property 
unconditionally,  and  that  Hill  and  wife  ab- 
solutely conveyed  the  property  to  the  defend- 
ant, and  that  tbe  deed  was  made,  executed, 
and  delivered  to  tbe  defendant  as  an  absolute 
conveyance;  eighth,  that  the  written  agree- 
ment made  between  Hays  and  the  defendant 
constitutes  a  conditional  sale  of  the  property; 
ninth,  that  at  the  time  said  written  agree- 
ment was  made  the  defendant  understood 
that  she  agreed  to  sell  and  convey  condition- 
ally such  property  to  Hays  according  to  the 
terms  of  the  agreement  for  the  sum  of  $400 ; 
tenth,  as  conclusions  of  law,  from  the  facts 
found,  the  defendant  absolutely  and  uncon- 
ditionally owns  the  property  mentioned,  and 
is  vested  with  title  in  fee  therein.  Upon 
these  findings  the  court  enters  a  decree  ad- 
judging the  defendant  to  be  the  owner  ab- 
solutely and  unconditionally  of  the  property 
described  In  the  complaint  and  findings. 

This  court  has  decided  in  a  number  of 
cases  that,  when  the  trial  court  falls  to 
find  on  all  the  material  issues,  the  judgment 
will  be  reversed,  unless  a  finding  thereon, 
either  for  or  against  the  successful  party, 
would  not  affect  the  judgment  entered.  Tage 
v.  Alberts,  2  Hasb.  (Idaho)  271,  33  Pac.  19; 
Carson  v.  Thews,  2  Hasb.  (Idaho)  176,  9  Pac. 
605 ;  Bowman  v.  Ayers,  2  Hasb.  (Idaho)  305, 
13  Pac.  346;  Wilson  v.  Wilson,  6  Idaho,  597, 
57  Pac.  708;  Standley  v.  Flint,  10  Idaho.  629, 
79  Pac.  615;  Wood  v.  Broderson,  12  Idaho, 
190,  85  Pac.  490.  It  Is  equally  well  settled 
that  the  finding  of  ultimate  facts  includes  the 
finding  of  all  probative  facts  necessary  to 
sustain  the  findings  of  the  ultimate  facts. 
Adams  v.  Crawford,  116  Cal.  495,  48  Pac. 
488.   And  "where  probative  facts  are  found* 
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and  the  court  can  declare  that  the  ultimate  \ 
facta  necessarily  result  from  the  facts  which 
are  found,  the  finding  is  sufficient."  Alham- 
bra  Add.  Water  Co.  v.  Richardson,  72  Cal. 

14  Pac.  379.  Examining  the  findings  in 
this  case  in  the  view  of  these  legal  principles, 
it  is  apparent  at  first  glance  that  the  findings 
In  this  case  are  not  responsive  to  the  issues, 
and  that  the  court  has  failed  to  find  on  the 
material  issue  in  the  case.  While  the  court 
finds  that  George  E.  Hill,  Sr.,  conveyed  the 
property  in  controversy,  absolutely  and  un- 
conditionally, to  the  defendant,  and  that 
Frederick  R.  Hays  never  procured  a  loan 
from  the  defendant,  and  that  the  defendant 
agreed  conditionally  to  sell  said  property  to 
said  Frederick  R.  Hays,  yet  more  was  re- 
quired in  the  findings.  The  findings  should 
have  answered  the  question  raised  by  the 
pleadings,  and  that  is,  whether  or  not  the 
deed  from  Hill  to  the  defendant  and  the 
agreement  between  the  defendant  and  Hays 
and  the  verbal  understanding  and  agreement 
between  the  plaintiffs  -and  the  defendant  and 
Hays  were  all  parts  of  one  and  the  same 
transaction,  and,  when  taken  as  such,  consti- 
tute the  conveyance  by  Hill  to  the  defendant 
as  a  mortgage  to  secure  the  loan  of  $400.  It 
may  have  been  true,  and,  in  fact,  it  was  true, 
so  far  as  the  Instrument  on  its  face  is  concern- 
ed, that  Hill  made  an  absolute  and  uncondi- 
tional conveyance  to  the  defendant.  It  is  also 
true,  so  far  as  the  Instrument  on  its  face  is  con- 
cerned, that  the  defendant  made  a  conditional 
bargain  to  sell  the  property  to  Hays,  and  it 
may  also  have  been  true  that  the  defendant 
did  not  loan  Hays  the  $400,  for  the  reason 
that  under  the  peculiar  circumstances  of  the 
transaction  the  money  paid  is  alleged  to  have 
been  paid  to  Later  Bros.  These  principal 
probative  facts  may  have  all  been  true,  when 
separately  stated,  yet  If  taken  as  a  whole, 
and  each  modified,  limited,  and  explained  by 
the  other  as  one  transaction,  it  still  might 
have  been  true  that  all  these  matters  con- 
stituted one  and  the  same  transaction,  and 
that  the  deed  from  Hill  to  the  defendant  was 
in  fact  and  in  truth  a  mortgage.  The  plain- 
tiffs were  entitled  to  a  finding  upon  this  is- 
sue. It  is  the  "bone  of  contention"  under  the 
pleadings,  and  it  Is  the  center  about  which, 
and  to  support  which,  ail  the  evidence  would 
certainly  have  to  be  directed  under  the  plead- 
ings. A  finding  upon  this  question  would 
certainly  affect  and  control  the  judgment  to 
be  entered.  If  the  finding  upon  this  mate- 
ria] issue  was  in  favor  of  the  plaintiff,  it  is 
apparent  that  the  judgment  must  follow  the 
finding,  and  also  be  in  favor  of  tbe  plaintiff. 
A  failure  to  find  upon  this  material  issue 
made  by  the  pieadiugs  would  affect  and  con- 
trol the  judgment  to  be  entered  by  the  court ; 
and,  it  being  determined  that  the  findings 
made  by  the  court  are  not  conclusive  against 
the  plaintiffs'  right  to  recover,  the  failure  to 
find  upon  other  material  Issues  is  reversible 
error.  Gregory  v.  Gregory,  102  Cal.  50,  38 
Pac.  364;   Dyer  v.  Brogan,  70  Cal.  136,  U 


Pac.  589.  We  are  therefore  clearly  of  the 
opinion  that  the  court  failed  in  this  case  to 
find  upon  the  material  issues  in  the  case,  and 
that  the  judgment  must  be  reversed. 

The  appellant  has  assigned  55  alleged  er- 
rors of  the  trial  court  In  admitting  evidence, 
and  in  refusing  to  admit  evidence,  and  in 
overruling  motions  to  strike  out  evidence, 
etc  We  have  carefully  examined  each  of 
these  questions,  and  while  in  some  instances 
the  court  may  have  erred  in  admitting  evi- 
dence, the  errors  under  the  issues  of  this  case 
were  harmless,  and  could  not  in  any  way 
have  prejudiced  the  plaintiffs.  Some  of  the 
objections  to  the  admission  of  evidence  were 
general,  such  as,  "I  object"  This  is  not  suf- 
ficient to  secure  a  review  of  the  ruling  of  the 
trial  court  by  this  court.  If  counsel  desired 
to  urge  in  this  court  that  the  trial  court  erred 
in  admitting  evidence,  or  in  refusing  to  strike 
out  evidence,  or  in  refusing  to  admit  evi- 
dence, the  objection  must  point  out  the  rea- 
son for  the  objection,  and  thereby  give  the 
trial  court  an  opportunity  to  pass  upon  the 
question  presented  to  this  court.  It  may  oc- 
cur that  -the  trial  court,  after  counsel  have 
given  the  reason  why  an  objection  to  the  in- 
troduction of  evidence  is  made,  will  readily 
see  the  correctness  of  the  position  of  counsel, 
and  can  correct  the  alleged  error  before  it  is 
too  late;  so,  if  counsel  desired  to  present 
to  this  court  an  objection  to  the  admission 
or  rejection  of  evidence,  he  should  specifically 
point  out  the  particulars  on  which  the  objec- 
tion is  founded. 

The  judgment,  therefore,  in  this  case  is 
reversed,  and  the  lower  court  is  directed  to 
make  new  findings  of  fact  covering  all  the 
material  issues  in  this  case,  and  enter  judg- 
ment accordingly.  Costs  awarded  to  tbe  ap- 
pellant. 

AILSHIE,  C.  J.,  and  SULLIVAN,  J.,  con- 
cur. 


HOUGHTON  r.  LOMA  PRIETA  LUMBEB 

CO.    (S.  F.  4,241.) 
(Supreme  Court  of  California.    Dec.  30,  1907. 
Rehearing  Denied  Jan.  27,  1908.) 

JL  Masteb  and  Sebvant— Independent  Con- 
tbactob— Employer's  Liability. 

A  company,  calling  for  bids  for  the  con- 
struction of  a  road,  accented  a  bid,  and  a  con- 
tract, fixing  a  price  for  the  work  and  providing 
for  payment  of  employes  by  the  company's 
check,  was  executed.  The  contractor  had  for- 
merly been  the  company's  foreman  on  other 
roads,  and  a  third  person,  as  foreman  of  the 
company,  visited  the  road  while  the  work  was 
being  done,  and  made  suggestions,  without  at- 
tempting to  control  any  of  the  contractor's  em- 
ployes. Held,  that  the  contractor  was  as  a  mat- 
ter of  law  an  independent  contractor  and  the 
company  was  not  liable  for  any  negligence  of 
which  he  might  be  guilty  in  the  course  of  his 
employment. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant.  §§  1241-1243.] 
2.  Appeal — Verdict — Conclusiveness. 

The  rule  that  a  verdict  on  conflicting  evi- 
dence will  not  be  disturbed  applies  only  where 
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there  is  a  real  conflict,  and  a  verdict  against  the 
preponderance  of  the  evidence  can  be  maintain- 
ed only  where  the  conflict  arises  on  evidence  so 
materially  contradicting  the  testimony  on  the 
other  side  as  to  leave  room  in  a  reasonable  mind 
to  find  the  fact  either  way. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  85  3035-3937.] 

In  Bank.  Appeal  from  Superior  Court, 
Santa  Cruz  County;  Lucas  F.  Smith,  Judge. 

Action  by  Harriet  E.  Houghton  against  the 
Loma  Prleta  Lumber  Company.  From  a 
judgment  for  plaintiff,  and  from  an  order 
denying  a  motion  for  a  new  trial,  defendant 
appeals.  Reversed. 

Bishop,  Wheeler  &  Hoefler  (William  Rix 
and  Alfred  J.  Harwood,  of  counsel),  for  appel- 
lant Sullivan  &  Sullivan,  Theo.  J.  Roche, 
and  Chas.  M.  Cassin,  for  respondent. 

McFARLAND,  J.  This  action  was  brought 
by  plaintiff  against  defendant  to  recover 
damages  for  personal  injuries,  alleged  to 
have  been  sustained  by  her  through  negli- 
gence of  defendant  In  exploding  a  blast.  The 
verdict  and  judgment  were  for  plaintiff,  and 
from  the  judgment  and  from  an  order  deny- 
ing its  motion  for  a  new  trial,  defendant  ap- 
peals. 

Plaintiff,  at  the  time  she  received  the  in* 
juries  complained  of,  was  walking  with  her 
husband,  Herbert  E.  Houghton,  since  deceas- 
ed, along  the  course  of  an  unfinished  wagon 
road,  which  was  being  constructed,  and  when 
they  had  reached  a  certain  point  a  blast 
nearby,  which  was  intended  to  remove  a 
stump  on  the  course  of  the  road,  was  explod- 
ed, and  from  the  consequences  of  the  explo- 
sion the  plaintiff  sustained  personal  Injuries 
for  which  this  action  is  brought  At  the 
same  time,  from  the  same  explosion,  her  hus- 
band received  injuries  which  caused  his 
death.  An  action  was  brought  by  this  pres- 
ent plaintiff,  and  certain  minor  heirs  of  said 
Herbert  E.  Houghton,  to  recover  damages 
for  his  death.  In  that  action  there  was  a 
verdict  and  judgment  for  the  plaintiffs  there- 
in; but  on  appeal  by  defendant  from  the 
judgment  and  from  an  order  denying  a  new 
trial,  the  judgment  and  order  appealed  from 
were  by  this  court  reversed.  The  decision 
reversing  the  judgment  and  order  was  filed 
December  6,  1907,  and  is  published  in  93 
Pac.  82.  There  were  two  transcripts  on 
that  appeal,  one  numbered  S.  F.  No.  3,920, 
which  presented  the  appeal  from  the  judg- 
ment, and  the  other,  S.  F.  3,837,  which  pre- 
sented the  appeal  from  the  order  denying  the 
motion  for  a  new  trial.  For  brevity  we  will 
refer  only  to  S.  F.  3,920.  The  evidence  In 
that  case  was  substantially  the  same  as  that 
In  the  case  at  bar.  It  was  contended  there, 
as  In  the  present  case,  among  other  things, 
that  the  work  of  constructing  the  road  was 
being  done  by  A.  W.  Wyman  as  an  inde- 
pendent contractor  with  appellant;  and  the 
case  was  reversed  because  the  court  erro- 
neously gave  certain  instructions  to  the  jury 
to  the  effect  that,  although  Wyman  was  an 
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Independent  contractor,  still  the  jury  might 
find  a  verdict  against  appellant  upon  the 
theory  that  the  work  of  building  the  road 
was  so  intrinsically  and  necessarily  danger- 
ous as  to  be  per  se  a  nuisance,  and  that 
therefore,  the  rule  of  respondeat  superior 
might  apply  to  appellant  notwithstanding 
the  independent  contract  The  opinion  of 
this  court  shows  the  facts  to  be  that  the 
road  was  being  built  in  a  wild,  uninhabit- 
ed, and  almost  un traveled  mountain  region, 
where  there  was  very  little  danger  or  chance 
of  Injury  from  the  blasting  of  a  stump  on  the 
line  of  the  road,  and  that  the  work  was  not 
intrinsically  and  necessarily  dangerous,  and 
held  that  if  the  work  was  being  done  under 
an  Independent  contract  the  appellant  was 
not  liable.  The  evidence  as  to  the  condition 
of  the  country  where  the  road  was  being 
built  was  the  same  in  the  case  at  bar  as  In 
S.  F.  No.  3,920,  and  we  adopt  the  statement 
as  to  that  matter  In  the  opinion  in  the  latter 
case,  without  repeating  it  here,  and  we  hold, 
as  was  there  held,  that  if  the  work  was 
being  done  by  an  independent  contractor,  the 
appellant  was  not  liable. 

The  instructions  upon  which  the  case  was 
reversed  in  S.  F.  No.  3,920  do  not  appear  in 
the  case  at  bar;  but  if  it  appears  in  this 
case  at  bar  that  the  work  was  done  by  Wy- 
man as  an  independent  contractor,  then  ap- 
pellant was  not  liable,  and  the  judgment  and 
order  should  be  reversed.  And  It  appears  to 
us  quite  clearly  that  the  work  was  being 
done  by  Wyman  as  an  Independent  contract- 
or. Appellant  called  for  bids  for  the  con- 
struction of  the  road  by  contract  and  several 
different  persons,  among  them  Wyman,  sub- 
mitted bids  In  response  to  the  call.  The  bid 
of  Wyman  was  accepted,  and  the  transcript 
shows  a  written  contract  between  appellant 
and  Wyman  for  the  construction  of  the  road 
for  a  certain  specified  price.  The  direct  evi- 
dence was  all  to  the  point  that  the  work  was 
done  by  Wyman  under  and  in  accordance 
with  this  contract  he  employed  the  hands 
who  did  the  work,  and  had  full  control  over 
it  There  is  no  direct  evidence  to  the  con- 
trary; and  we  see  nothing  In  the  record 
which  substantially  conflicts  with  appellant's 
evidence  on  the  point,  under  the  rule  as  to 
"conflict"  of  evidence.  Respondent  relies  on 
certain  circumstances,  which  she  contends 
should  Induce  this  court  to  hold  that  there 
was  such  a  conflict  as  to  warrant  the  Jury 
in  finding  that  the  work  was  not  done  under 
an  Independent  contract;  but  this  contention 
is  not  maintainable.  The  circumstance  most- 
ly relied  on  is  that  while  the  work  was  pro- 
gressing Wyman's  employes  were  paid  by 
checks  of  appellant  But  the  manner  In 
which  the  contract  price  was  paid  is  a  matter 
of  no  consequence.  Indeed,  this  manner  of 
payment  was  provided  for  in  the  contract 
Itself.  A  similar  contention  was  made  in 
Smith  v.  Belshaw,  89  Gal.  427,  26  Pac  834. 
where  the  question  was  whether  certain  work 
was  done  by  an  Independent  contractor,  but 
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the  court  said:  "The  principle  of  law  Is  so 
well  settled  that,  where  one  carries  on  an 
Independent  employment  In  pursuance  of  a 
contract  by  which  he  has  entire  control  of 
the  work  and  the  manner  of  Its  performance, 
his  employer  is  not  liable  for  any  negligence 
of  which  he  may  be  guilty  In  the  course  of 
his  employment,  the  citation  of  authorities 
is  unnecessary  labor.  Indeed  respondent's 
counsel  concedes  the  law  but  insists  that  the 
evidence  is  sufficient  to  sustain  the  verdict. 
As  already  stated,  we  are  unable  to  find  It  In 
the  record.  The  fact  that  the  miners  were 
paid  their  wages  at  defendant  Belshaw's 
store,  where  they  had  been  paid  prior  to  the 
contract  with  Dickenson,  and  the  further 
fact  that  some  of  the  miners  thought  they 
were  working  for  Belshaw,  are  circumstances 
too  slight  to  defeat  the  express  and  uncon- 
tradicted testimony  as  to  the  terms  of  the 
contract,  and  the  labor  performed  under  it." 
Another  circumstance  relied  on  is  that  Wy- 
man  was  formerly  In  the  employ  of  appel- 
lant as  its  foreman,  and  as  such  foreman  did 
work  for  appellant  on  other  roads;  but  sure- 
ly that  fact  could  in  no  way  afreet  the  con- 
tractual relations  between  said  parties  as  to 
the  building  of  the  road  In  question.  An- 
other circumstance  Is  that  the  foreman  of 
the  appellant  occasionally  visited  the  road 
while  the  work  was  being  done  and  made 
some  suggestions  as  to  certain  features  of 
the  work;  but  he  did  not  attempt  to  control 
any  of  Wyman's  employes,  and  did  nothing 
more  than  he  had  a  right  to  do  in  seeing 
that  the  work  was  being  done  according  to 
the  contract.  There  were  also  a  few  other 
trifling  circumstances  of  less  Importance 
than  those  above  referred  to.  These  circum- 
stances are,  in  our  opinion,  clearly  insuffi- 
cient to  raise  such  a  conflict  of  evldeoce  on 
the  point  as  would  justify  a  jury  In  finding 
against  the  Indepeudent  contract. 

The  rule  that  the  finding  of  a  jury  on  an 
issue  of  fact  will  not  be  disturbed  where 
there  is  a  conflict  of  evidence  as  to  such  fact 
applies  only  to  cases  where  there  is  a  real 
and  not  a  mere  pretense  of  conflict — where, 
as  bearing  on  the  issue,  there  is  some  body 
and  substance  to  the  asserted  conflicting  evi- 
dence. A  finding  against  the  great  weight 
and  preponderance  of  the  evidence  can  be 
maintained  on  the  doctrine  of  "conflict"  only 
where  the  alleged  conflict  rests  upon  evi- 
dence, either  direct  or  circumstantial,  which 
so  materially  contradicts  the  testimony  on 
the  other  side,  or  is  so  radically  inconsistent 
with  It,  as  to  leave  room  in  a  fair  and  rea- 
sonable mind  to  And  the  fact  either  way. 
This  feature  of  the  rule  upon  the  "conflict" 
of  evidence  has  been  heretofore  declared  by 
this  court  In  Smith  v.  Belshaw,  supra,  the 
court  said:  "While  we  will  not  disturb  the 
verdict  of  a  jury  where  the  evidence  is  con- 
flicting upon  substantial  matters,  yet  in  all 
cases  the  verdict  must  have  some  meritori- 
ous support  from  the  evidence,  or  be  set 
aside  and  disregarded."   In  Hedge  v.  Wil- 


liams, 131  Oal.  459,  63  Pac.  721,  64  Pac.  106, 
82  Am.  St  Rep.  366,  the  court  say:  "Upon 
the  part  of  respondent  it  is  Insisted  that  the 
verdict  of  the  jury  is  conclusive  as  to  the 
capacity  in  which  Fontain  was  acting  In  re- 
pairing the  tank.  This  contention  can  only 
be  sound  if  there  was  a  substantial  conflict 
of  the  evidence."  The  italics  are  ours.  In 
Driscoll  v.  Cable  Ry.  Co.,  97  Cal.  633,  32 
Pac.  591,  33  Am.  St.  Rep.  203,  It  is  said: 
"The  rule  Is  well  established  that  this  court 
will  not  disturb  a  verdict  where  there  Is  a 
conflict  of  evidence  on  material  points,  and 
when  there  is  evidence  to  support  the  verdict; 
but  such  conflict  and  such  evidence  must  be 
real  and  substantial."  There  are  other  cases 
to  the  same  effect.  And  within  the  rule  so 
declared  there  was  in  the  case  at  bar  no 
evidence  which  was  in  substantial  conflict 
with  the  evidence  Introduced  by  appellant 
which  clearly  established  the  fact  that  the 
road  was  built  by  Wyman  as  an  independent 
contractor. 

For  the  reasons  above  stated,  the  judgment 
and  order  appealed  from  are  reversed. 

We  concur:  SHAW,  J.;  ANGELLOTTI, 
J.;  LORIGAN,  J.;  HENSHAW,  J. 


«  Cal.  App.  709 
PEOPLE  v.  EBEY.   (Cr.  1,444.) 
(Supreme  Court  of  California.    Jan.  14,  1908.) 

1.  Judges—  Disqualification— Acts  Within 
Disqualification  Statute. 

Code  Civ.  Proc.  8  170,  subd.  2,  disqualifies 
a  Judge  for  relationship  with  an  attorney  for 
eitner  party.  Subdivision  4  provides  that  the 
judge  shall  forthwith  secure  the  services  of  an- 
other judge  to  preside  at  the  trial,  but  that  that 
section  shall  not  apply  to  the  arrangement  of 
the  calendar,  nor  to  the  regulation  of  the  order 
of  business.  Const,  art.  6,  §  8,  provides  that  the 
judge  of  any  superior  court  may  hold  the  su- 
perior court  in  any  county  at  the  request  of 
the  judge  thereof,  and  that,  on  request  of  the 
Governor,  it  shall  be  his  duty  to  do  so;  and 
Code  Civ.  Proc.  §  71,  adds  that  in  either  case 
the  judge  holding  the  court  shall  have  the 
same  power  as  a  judge  thereof.  Held,  that  the 
disqualification  declared  prevented  a  judge  from 
presiding  at  an  arraignment,  the  hearing  of  a 
plt*a,  or  other  preliminary  steps,  beyond  those 
necessary  to  regulate  the  order  of  business  and 
arrange  the  calendar. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Judges,  §§  235-245.] 

2.  Same— Calling  Other  Judoe. 

Under  Const,  art.  6,  §  8,  providing  that  a 
judge  of  any  superior  court  may  hold  the  su- 
perior court  in  any  county  at  the  request  of  the 
judge  thereof,  and  that,  on  request  of  the  Gov- 
ernor, it  shall  be  his  duty  to  do  so,  a  disqualified 
judge  on  a  criminal  trial  may  request,  notwith- 
standing his  disqualification,  another  judge  to 
preside,  and  a  request  to  so  preside  is  not  limited 
to  a  request  by  the  Governor. 

In  Bank.  Appeal  from  Superior  Court, 
Riverside  County;  Z.  B.  West,  Judge. 

Edward  J.  Ebey  was  convicted  of  burglary, 
and  he  appeals.   Reversed  and  remanded. 

The  following  Is  the  opinion  of  the  Court 
of  Appeal,  Second  District  by  TAGGART,  J., 
concurred  in  by  ALLEN,  P.  J.,  and  SHAW,  J.: 
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Defendant  appeals  from  a  judgment  of  the 
superior  court  of  the  county  of  Riverside, 
after  a  conviction  upon  a  charge  of  burglary, 
alleged  to  have  been  committed  in  that  coun- 
ty. He  was  arraigned  before  the  superior 
judge  for  Riverside  county,  Hon.  F.  E. 
Densmore,  and  upon  his  refusal  to  plead  to 
the  information  the  clerk  was  ordered  to 
enter  a  plea  of  "not  guilty"  for  him.  The 
judge  of  said  court  then  ordered  said  cause 
to  be  set  for  trial,  and  a  jury  to  be  drawn 
to  try  the  Issues  raised  therein,  and  said 
judge  presided  during  said  drawing.  All  of 
these  acts  and  rulings  of  the  court  in  relation 
thereto  were  objected  to  by  defendant  on  the 
ground  that  said  judge  was  related  to  the 
attorney  for  the  defendant  by  consanguinity 
within  the  third  degree,  and  therefore  dis- 
qualified to  act  in  said  cause.  This  was 
made  to  appear  by  affidavit  of  the  attorney 
for  defendant  that  he  and  the  judge  were 
half-brothers,  born  of  the  same  mother.  On 
the  day  set  for  the  trial  of  said  cause  Hon. 
Z.  B.  West,  the  superior  judge  for  Orange 
county,  attended  upon  the  court  in  Riverside 
county  at  the  request  of  Judge  Densmore, 
and  against  the  objection  of  defendant  pre- 
sided at  the  trial  of  said  cause,  which  re- 
sulted in  defendant's  conviction.  Defendant 
objected  to  Judge  West  sitting  at  said  trial 
because  he  did  so  at  the  request  of  Judge 
Densmore,  who,  It  is  claimed,  was  disquali- 
fied to  select  a  judge  to  try  said  cause. 

These  acts  of  Judge  Densmore  are  the  only 
matters  presented  in  the  transcript  on  ap- 
peal as  errors  of  law  justifying  a  reversal  of 
the  judgment.  The  preliminary  steps  taken 
are  not  especially  urged,  the  appeal  being 
rested  upon  the  one  question  of  the  power 
of  a  judge  who  is  disqualified  by  relation 
to  counsel  for  one  of  the  parties  to  a  crim- 
inal action  to  request  the  judge  of  another 
county  to  sit  at  the  trial  of  said  action.  The 
disqualification  relied  upon  is  that  created 
by  section  170  of  the  Code  of  Civil  Procedure, 
to  wit:  "No  justice,  judge,  or  justice  of 
the  peace  shall  sit  or  act  as  such  In  any 
Action  or  proceeding:  (1)  *  *  •  (2)  Where 
he  Is  related  to  either  party,  •  •  •  or  to 
an  attorney,  counsel  or  agent  of  either  party, 
by  consanguinity,  or  affinity,  within  the  third 
degree,  computed  according  to  the  rules  of 
law."  Subdivision  4  of  the  section  provides 
that  when  bias  or  prejudice  of  the  judge  is 
shown  he  shall  forthwith  secure  the  services 
of  another  judge  to  preside  "at  the  trial  of 
the  action  or  proceeding.  *  *  *  But  the 
provisions  of  this  section  shall  not  apply  to 
the  arrangement  of  the  calendar,  or  to  the 
regulation  of  the  order  of  business,  nor  the 
power  of  transferring  the  action  or  proceed- 
ing to  some  other  court,  or  the  hearing  upon 
[such]  affidavits  and  counter  affidavits  [upon 
the  showing  made  upon  an  application  for 
such  transfer]."  The  Penal  Code  contains  no 
provision  relating  especially  to  disqualifica- 
tion of  judges  to  sit  or  act  in  criminal  cases, 
and  the  only  ground  for  the  removal  of  a 


criminal  action  from  the  court  In  which  it 
is  pending  appears  to  be  "that  a  fair  and 
Impartial  trial  cannot  be  had  in  the  county," 
and  this  removal  can  only  be  had  upon  the 
application  of  the  defendant  Pen.  Code,  | 
1033.  Section  7  of  the  Bill  of  Rights  in  the 
state  Constitution  of  1879  provides  that  "the 
right  of  trial  by  jury  shall  be  secured  to 
all,  and  remain  inviolate."  This  means  the 
right  as  it  existed  at  common  law,  and  in- 
cludes the  right  to  be  tried  In  the  county 
where  the  crime  Is  charged  to  have  been 
committed,  as  well  as  to  having  a  jury  of 
the  vicinage.  People  v.  Powell,  87  Cal.  348, 
25  Pac.  481,  11  L.  R.  A.  75.  The  provisions 
of  part  I  of  the  Code  of  Civil  Procedure 
(sections  33  to  304)  relate  to  courts  of  jus- 
tice and  their  organization  and  jurisdiction 
generally,  civil  and  criminal,  but  section  397 
et  seq.,  as  well  as  the  other  sections  found 
in  the  chapter  headed  "Of  the  Place  of 
Trial  of  Civil  Actions"  (Code  Civ.  Proc.  pt.  2, 
tit  4),  cannot  be  applied  to  criminal  causes 
and  affect  civil  actions  and  proceedings  only. 
People  v.  McGarvey,  56  Cal.  327.  Section 
71  of  the  Code  of  Civil  Procedure  re-enacts  a 
portion  of  section  8  of  article  6  of  the  Con- 
stitution of  1879,  which  reads  as  follows: 
"A  judge  of  any  superior  court  may  hold 
the  superior  court  In  any  county,  at  the  re- 
quest of  the  judge  (or  judges)  of  the  supe- 
lor  court  thereof,  and  upon  request  of  the 
Governor  it  shall  be  his  duty  to  do  so."  To 
this  constitutional  provision  section  71  adds, 
"and  in  either  case,  the  judge  holding  the 
court  shall  have  the  same  power  as  a  judge 
thereof." 

The  disqualification  declared  by  section  170 
(Code  Civ.  Proc.)  being  shown,  we  must  look 
to  the  above  constitutional  provision  for  au- 
thority for  the  action  of  the  disqualified  judge 
in  procuring  a  substitute  to  act  in  his  place. 
There  is  but  one  remedy  provided,  the  call- 
ing In  of  another  superior  judge.  For  the 
selection  of  this  judge  two  methods  are  pro- 
vided— a  direct  request  made  to  such  other 
judge  by  the  one  disqualified,  and  a  request 
to  some  other  judge  by  the  Governor  upon  no- 
tice of  the  disqualification.  No  distinction  is 
made  as  to  the  circumstances  under  which 
the  one  or  the  other  shall  act.  The  rule  of 
construction  that  excludes  one  branch  of  the 
government  from  interference  with  another 
makes  for  a  limitation  upon  the  action  of  the 
Governor  in  a  matter  pertaining  entirely  to 
the  judiciary.  And  so  considered,  the  con- 
stitutional provision  would  be  operative  as 
to  him,  if  action  upon  his  part  were  limited 
to  cases  of  death,  physical  disability,  or  men- 
tal incompetency  of  the  judge  in  whose  court 
the  cause  was  pending ;  but  we  are  not  satis- 
fled  that  this  is  or  should  be  the  controlling 
rule  in  such  cases  as  the  one  at  bar.  In 
civil  cases,  in  addition  to  the  above-quoted 
constitutional  and  statutory  provisions  being 
applicable,  section  397  of  the  Code  of  Civil 
Procedure  provides  that  the  place  of  trial 
of  an  action  may,  on  motion,  be  changed. 
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"(4)  when  from  any  came  the  judge  Is  dis- 
qualified from  acting."  In  the  determina- 
tion of  a  number  of  civil  cases  the  rule  of 
disqualification  provided  in  section  170  is 
said  to  be  based  upon  an  ancient  maxim, 
founded  in  the  most  obvious  principles  of 
natural  right,  that  no  man  ought  to  be  a 
judge  In  his  own  cause.  Mining  Go.  v.  Keyser, 
68  CaL  315.  322.  For  the  purpose  here  being 
considered  the  law  treats  counsel  and  client 
as  one.  Remy  v.  Olds  (Cal,)  42  Pac  288. 
If  the  Judge  Is  disqualified  for  Interest,  con- 
sanguinity, or  other  cause  In  a  civil  cause, 
either  party  may  move  for  a  change  of 
venue,  and  the  motion  must  be  granted  with- 
out hesitation  or  delay  (Krumdlck  v.  Crump, 
88  CaL  117,  82  Pac.  800;  Anaheim,  etc.,  v. 
Jurupa,  etc.,  128  Cal.  608,  61  Pac.  80).  He 
can  neither  try  bla  own  case  nor  select  his 
Judge.  Santa  Cruz  Bank  v.  Taylor,  125  Cal. 
248,  57  Pac.  887 ;  Oakland  v.  Hart,  128  Cal 
105,  61  Pac.  778. 

A  sound  policy  seems  to  demand  that,  in- 
dependent of  the  rights  of  the  parties  to  the 
action,  the  Judicial  tribunals  appointed  by 
law  to  administer  justice  should  be  pre- 
served from  discredit  by  a  broad  and  liberal 
construction  of  the  statute  to  the  end  of  se- 
curing a  judgment  untainted  with  bias  or 
interest  Courts  should  be  slow  to  discover 
subtle  and  refined  distinctions  for  indulging 
a  doubtful  jurisdiction  where  the  liberty  of 
a  citizen  Is  at  stake.  If  the  law  be  not  satis- 
fied in  a  civil  case,  involving  the  rights  of 
property  only,  with  the  calling  In  of  another 
judge  by  the  disqualified  one,  where  the  right 
to  a  transfer  Is  claimed  under  section  388, 
of  the  Code  of  Civil  Procedure,  it  is  difficult 
to  see  upon  what  principle  the  disqualified 
Judge  In  a  criminal  action  can  be  permitted 
to  select  the  judge  to  try  the  cause  when 
both  the  statute  and  Constitution  furnish  a 
method  not  open  to  criticism.  Had  the  sug- 
gestion that  the  Governor  be  requested  to  act 
been  made  at  the  time,  no  doubt  the  honor- 
able superior  judge  of  Riverside  county 
would  have  acted  upon  It,  and  it  is  quite 
probable  that  the  same  learned  judge  from 
Orange  county  would  have  been  selected  to 
preside  at  the  trial  of  the  cause.  Recognizing 
that  both  of  the  learned  Judges  were  actu- 
ated by  the  sincerest  desire  to  keep  within 
the  law,  and  to  serve  the  substantial  con- 
venience of  both  counsel  and  client,  we  are 
still  of  the  opinion  that  under  such  circum- 
stances the  proper  method  was  to  notify  the 
Governor  of  the  disqualification  of  Judge 
Densmore,  and  let  him  make  the  request 

While  the  matter  of  arraignment  and  hear- 
ing of  the  plea  by  Judge  Densmore  have  not 
been  expressly  urged  by  the  appellant  we 
are  not  prepared  to  say  that  these  are  In- 
cluded within  the  exceptions  covered  by  the 
last  clause  of  section  170— "arrangement  of 
the  calendar,''  "regulation  of  the  order  of 
business,"  "power  of  transferring,"  or  "the 
hearing  upon  affidavits  and  counter  affida- 


vits." The  section  provides  that  the  dis- 
qualified judge  shall  not  "sit  or  act  as  such." 
Section  71  of  the  Code  of  Civil  Procedure 
and  section  8  of  article  6  of  the  Constitution 
do  not  limit  the  request  that  may  be  made 
to  a  superior  judge  to  the  trial  of  the  cause, 
but  provide  that  when  requested,  he  "may 
hold  the  superior  court  in  any  county."  The 
arraignment  must  be  made  and  the  plea 
entered  In  open  court  and  the  time  that 
may  be  allowed  for  either  rests  in  the  legal 
discretion  of  the  court  that  Is,  the  judge.  In 
the  case  at  bar  there  was  a  qualified  refusal 
to  enter  the  plea,  and  the  disqualified  judge 
passed  upon  the  question  whether  or  not  the 
circumstances  set  forth  in  the  record  justi- 
fied the  defendant  in  his  refusal  to  plead. 
In  all  these  matters  the  judge  clearly  "acted 
as  such,"  and  no  reasonable  construction 
can  include  the  acts  complained  of  within 
the  terms,  "arrangement  of  the  calendar," 
or  "regulation  of  the  order  of  business." 
In  our  opinion,  Judge  Densmore  was  not  only 
disqualified  to  select  the  judge  to  try  the 
cause,  but  should  not  have  presided  at  the 
arraignment  the  hearing  of  the  plea,  or 
other  preliminary  steps  of  the  prosecution  of 
the  case,  beyond  those  necessary  to  regulate 
the  order  of  business  and  arrange  the  cal- 
endar. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  In  accordance  with 
the  foregoing  opinion. 

Lafayette  Gill,  for  appellant  U.  8.  Webb, 
Atty.  Gen.,  and  George  Beebe,  Dep.  Atty. 
Gen.,  for  the  People. 

PER  CURIAM.  The  application  for  a 
hearing  in  this  court  after  decision  by  the 
district  court  of  appeal  for  the  second  dis- 
trict iz  denied.  In  denying  the  application 
we  desire  to  say  that  we  do  not  give  our 
assent  to  the  view  of  the  learned  district 
court  of  appeal  that  the  Judgment  should  be 
reversed  because  the  judge  who  tried  the 
case  was  the  judge  of  the  superior  court  of 
another  county  requested  to  preside  in  the 
superior  court  of  the  county  In  which  the 
case  was  pending  by  the  judge  thereof,  who 
was  himself  disqualified  to  try  the  case. 
Under  the  plain  and  unambiguous  language 
of  our  constitutional  provision  (section  8,  art 
6),  a  judge  of  any  superior  court  may  pre- 
side in  the  superior  court  of  any  county  at 
the  request  of  the  judge  of  the  superior  court 
thereof,  and,  while  so  presiding,  may  act  In 
any  matter  in  which  he  Is  not  disqualified. 
But  It  appears  that  the  disqualified  judge 
presided  at  the  arraignment  of  defendant 
and  ordered  the  entry  of  a  plea  therein.  We 
agree  with  the  district  court  of  appeal  that 
he  was  disqualified  to  act  in  this  matter,  and 
the  portion  of  the  opinion  that  relates  there- 
to Is  approved.  It  follows  that  the  judgment 
of  that  court  Is  correct  and  that  there  is  no 
necessity  for  a  further  hearing  In  this  court 
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PEOPLE  v.  HORTON.  (Cr.  67.) 

(Court  of  Appeal,  Second  District,  California. 
Nov.  21,  1907.) 

1.  Larceny  —  Instructions  —  Possession  of 
Property  Stolen. 

In  a  prosecution  for  larceny,  an  instruction 
that  the  unexplained  possession  of  stolen  prop- 
erty, however  soon  after  the  taking,  is  not  suf- 
ficient to  justify  a  conviction;  that  it  is  a 
circumstance  which,  with  other  testimony,  is 
to  determine  the  question  of  guilt;  yet  if  de- 
fendant was  found  in  possession  of  the  property, 
this  was  a  circumstance  tending  to  show  guilt, 
but  not  sufficient,  standing  alone,  to  warrant  a 
conviction;  that  there  must  be  in  addition, 
proof  of  corroborating  circumstances  tending  of 
themselves  to  establish  guilt— was  proper. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Larceny,  §§  199-204.] 

2.  Criminal  Law  —  Appeal  —  Harmless  Er- 
ror. 

In  a  trial  for  larceny,  it  appeared  that  a 
claim  of  ownership  of  the  stolen  property  was 
made  by  defendant  when  in  actual  possession, 
or  shortly  after  a  sale  of  the  property  by  him. 
The  court  instructed  that  unexplained  posses- 
sion of  stolen  property  was  not  sufficient  to 
justify  a  conviction  without  corroborating  testi- 
mony ;  but  that,  if  defendant  was  found  in  pos- 
session, claiming  ownership,  it  tended  to  show 
guilt.  Held  that,  while  the  language  employed 
was  too  broad,  and  there  are  conditions  under 
which  a  mere  claim  of  ownership  should  not  in 
any  degree  tend  to  establish  guilt,  yet  under  the 
rule  that  convictions  will  be  reversed  for  al- 
leged errors  in  instructions  only  when,  from  the 
testimony,  it  appears  that  the  jury  may  have 
been  misled,  to  defendant's  prejudice,  there  was 
no  ground  for  reversing  a  conviction. 

3.  Larceny— Possession  or  Stolen  Property 
—Evidence. 

The  rule  that,  in  order  to  be  a  circumstance 
tending  to  show  the  guilt  of  one  accused  of  lar- 
ceny ,  the  possession  of  property  after  the  taking 
must  be  personal  and  exclusive,  is  satisfied,  if 
the  possession  be  exclusive  as  to  all  not  parti- 
ceps  criminis.  As  to  the  latter  class,  the  posses- 
sion of  one  is  the  possession  of  all. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Larceny,  §§  170-17S.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Curtis  D.  Wilbur,  Judge. 

Gerdine  Horton  was  convicted  of  larceny, 
and  appeals.  Affirmed. 

H.  H.  Appel,  for  appellant.  U.  S.  Webb, 
Atty.  Gen.,  and  George  Beebe,  Deputy  Atty. 
Gen.,  for  the  People. 

ALLEN,  P.  J.  Appeal  by  defendant  from 
a  judgment  and  an  order  denying  a  new 
trial  upon  a  conviction  of  grand  larceny. 

That  the  verdict  was  warranted  is  most 
apparent.  The  evidence  In  the  record  Is 
convincing  as  establishing  that  defendant 
and  his  nephew  took  the  horse  In  question 
from  the  ranch  where  It  was  being  pastured, 
brought  it  to  the  city  of  Los  Angeles,  and 
sold  it  for  $115;  that  the  negotiations  lead- 
ing up  to  the  sale  were  carried  on  by  both 
uncle  and  nephew,  they  claiming  to  be  part- 
ners, and  when  the  same  were  concluded  the 
nephew  went  Into  an  office  and  signed  a  bill 
of  sale,  using  a  fictitious  name;  that  the 
money  was  paid  to  the  nephew,  who  went 
back  to  the  buggy  in  which  defendant  was 


seated,  and  drove  off  with  him;  that  short- 
ly afterward  the  defendant,  who  had  before 
that  time  been  without  money,  was  seen 
with  gold  coin  in  his  possession,  and  told 
an  acquaintance  that  the  horse  in  question 
belonged  to  him,  and  that  he  had  sold  it  for 
$115.  Defendant  had,  during  an  earlier 
hour  of  the  day,  sought  to  sell  the  horse  to 
others,  and  represented  to  a  witness  that 
the  horse  was  one  of  the  large  band  owned 
by  him  and  his  nephew. 

Upon  the  trial  the  court  charged  the  jury 
by  instruction  6:  "You  are  instructed  that 
the  mere  possession  of  stolen  property,  un- 
explained by  the  defendant,  however  soon 
after  the  taking,  is  not  sufficient  to  justify 
a  conviction.  It  is  a  circumstance,  which, 
taken  in  connection  with  other  testimony, 
Is  to  determine  the  question  of  guilt  Yet, 
if  you  believe  from  the  evidence,  that  the 
defendant  was  found  in  the  possession  of 
the  property  described  in  the  information, 
or  claiming  to  be  the  owner  thereof,  after 
the  alleged  taking,  this  is  a  circumstance 
tending  In  some  degree  to  show  guilt,  but 
not  sufficient,  standing  alone  and  unsupport- 
ed by  other  evidence,  to  warrant  you  In  find- 
ing him  guilty.  There  must  be,  in  addition 
to  proof  of  possession  of  stolen  property, 
proof  of  corroborating  circumstances  tend- 
ing of  themselves  to  establish  guilt  These 
corroborating  circumstances  may  consist  of 
acts  or  conduct  or  declarations  of  the  de- 
fendant, or  any  other  circumstances  tending 
to  show  the  guilt  of  the  accused.  If  the  ju- 
ry believe  the  property  was  stolen,  and  was 
seen  In  the  possession  of  defendant  shortly 
after  being  stolen,  the  failure  of  the  defend- 
ant to  account  for  such  possession,  or  to 
show  that  such  possession  was  honestly  ob- 
tained, is  a  circumstance  tending  to  show  his 
guilt,  and  the  accused  Is  bound  to  explain 
the  possession  In  order  to  remove  the  effect 
of  the  possession  as  a  circumstance  to  be 
considered  In  connection  with  other  suspi- 
cious facts,  if  the  evidence  discloses  any 
such."  By  Instruction  4:  "Before  you  can 
convict  the  defendant  of  larceny  you  must 
believe  beyond  a  reasonable  doubt  that  he 
Is  guilty  of  or  In  complicity  with  the  orig- 
inal fraudulent  taking,  and  any  subsequent 
connection  after  the  taking  would  not  be 
larceny."  By  Instruction  7:  "The  posses- 
sion must  be  personal,  involving  a  distinct 
and  conscious  assertion  of  possession  by  the 
accused." 

The  contention  of  counsel  for  appellant  is 
that  Instruction  6  is  erroneous.  This  instruc- 
tion, omitting  therefrom  the  words,  "or 
claiming  to  be  the  owner  thereof  after  the 
alleged  taking,"  has  so  often  been  approved 
by  our  Supreme  Court  that  it  may  be  said 
to  have  become  settled  law  In  this  state  (Peo- 
ple v.  Fagan,  66  Cal.  534,  6  Pac.  394;  People 
v.  Etting,  99  Cal.  577,  34  Pac.  237;  People 
v.  Abbott,  101  Cal.  646,  36  Pac.  129),  and 
such  Instruction,  as  given  with  these  words 
included,  la  approved  In  People  Velarde, 
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59  Cal.  403.  We  think  It  unnecessary  to  a 
decision  of  this  case  to  support  the  same  by 
the  authority  last  cited.  The  rule  is  well 
settled  "that  judgments  will  be  reversed  for 
alleged  errors  In  Instructions  only  when, 
looking  at  the  testimony,  we  can  see  that 
the  1ury  may  have  been  misled  by  them  to 
the  prejudice  of  the  defendant"  People  t. 
Strong,  46  Cal.  304.  Applying  this  rule,  we 
And  that  the  claim  of  ownership  was  made 
by  defendant  when  in  actual  possession,  or 
shortly  after  the  sale  in  which  he  participat- 
ed. While  It  may  be  true,  as  insisted  by 
appellant,  that  the  language  employed  Is  too 
broad,  and  that  there  are  conditions  and 
circumstances  under  which  a  mere  claim  of 
ownership  should  not  in  any  degree  tend  to 
establish  guilt,  yet  we  are  confronted  with 
nothing  In  this  case  which  would  bring  de- 
fendant under  such  an  exception. 

It  Is  urged  farther  that  the  possession  of 
property  after  the  taking,  that  It  may  be  a 
circumstance  tending  in  some  degree  to 
show  guilt,  must  be  personal  and  exclusive 
possession.  The  Jury  was  instructed  that 
the  possession  must  be  personal,  but  It  does 
not  follow  that  such  personal  possession  must 
be  exclusive  in  a  strict  sense.  The  rule  is 
satisfied,  if  it  be  exclusive  as  to  all  not  par- 
ticeps  crimtnis.  As  to  the  latter  class,  the 
possession  of  one  Is  the  possession  of  each 
and  all. 

We  find  no  prejudicial  error  in  the  record, 
and  the  judgment  and  order  are  affirmed. 

We  concur:    SHAW,  J.;  TAGGART,  J. 
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SCARBOROUGH  v.  WOODILL.    (Civ.  380.) 

(Court  of  Appeal.  Second  District,  California. 
Nov.  22,  1907.) 

1.  Adjoining  Landowners— "Line  Tbees" — 
Ownership. 

Under  the  express  provisions  of  Civ.  Code. 
§  834,  "line  trees"  are  those  whose  trunks  stand 
partly  on  the  land  of  two  or  more  cotenninus 
owners,  and  belong  to  them  in  common. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Adjoining  Landowners,  §  40. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  p,  4171 ;  vol.  8,  p.  7708.] 

2.  Same— Right  to  Cut. 

Where  adjoining  owners  were  co-tenants  of 
certain  line  trees,  neither  was  at  liberty  to  cut 
the  trees  without  the  consent  of  the  other,  if  he 
thereby  injured  the  common  property  in  the 
trees. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
voL  1,  Adjoining  Landowners,  §  40.] 

3.  Same— PAETrnow. 

Where  a  row  of  cypress  trees  was  growing 
on  the  line  between  adjoining  owners,  each  be- 
ing a  tenant  in  common  of  the  trees,  neither 
was  entitled  to  make  his  own  partition  of  the 
trees  by  cutting  every  alternate  two  trees,  and 
if  he  did  so,  he  was  subject  to  an  action  for 
waste  under  Code  Civ.  Proc.  §  732,  authorizing 
the  maintenance  of  such  action  by  one  tenant 
in  common  against  another. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  1^  Adjoining  Landowners,  |  40.] 


4.  Evidence — Judicial  Notice. 

The  Court  of  Appeal  will  take  judicial  no- 
tice of  the  flora  and  climatic  conditions  of  tne 
country,  and  from  these  determine  whether  cer- 
tain line  trees  between  cotenninus  owners  were 
natural  timber  growing  on  the  land,  or  trees  of 
an  ornamental  nature,  planted  for  a  special  pur- 
pose. 

5.  Adjoining  Landowners  —  Waste  — Cut- 
ting Line  Tbees— Injunction. 

Where  plaintiff  and  defendant  owned  ad- 
joining orange  orchards  in  Southern  California, 
separated  by  a  row  of  cypress  trees  growing  on 
the  boundary  line,  the  cutting  of  every  alternate 
two  trees  in  the  entire  row  for  firewood  was 
not  a  legitimate  enjoyment  of  defendant's  es- 
tate in  common  with  complainant  in  the  trees, 
and  hence  complainant  was  entitled  to  an  in- 
junction restraining  further  cutting  of  the  trees. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Adjoining  Landowners,  §  40.] 

Appeal  from  Superior  Court,  Riverside 
County;  F.  E.  Densmore,  Judge. 

Action  by  E.  J.  Scarborough  against  A. 
L.  Woodlll.  From  a  judgment  for  plaintiff, 
and  from  an  order  denying  a  motion  for  a 
new  trial,  defendant  appeals.  Affirmed. 

Collier  &  Oarnahan,  for  appellant  Pur- 
lngton  &  Adair,  for  respondent 

TAGGART,  J.  Appeal  from  Judgment  and 
order  denying  motion  for  a  new  trial.  Plain- 
tiff and  defendant  own  adjoining  orange  or- 
chards in  the  county  of  Riverside,  which  are 
separated  by  a  row  of  cypress  trees  growing 
on  the  boundary  line  between  them.  The 
trees  vary  in  diameter  from  13  to  23  inches, 
and  in  height  from  70  to  75  feet,  and  the 
trunks  thereof  stand  partly  on  one  side  and 
partly  on  the  other  side  of  said  line.  Defend- 
ant cut  down  eight  of  these  trees  (every  al- 
ternate two),  and  threatened  to  continue  to 
cut  every  alternate  two  trees  until  he  had 
cut  one-half  of  the  entire  row.  The  eight 
were  taken  to  defendant's  home,  and  used 
for  firewood.  The  trial  court  rendered  Judg- 
ment in  favor  of  plaintiff  for  $1  damages, 
and  perpetually  enjoining  defendant  from 
cutting  down,  Injuring,  or  destroying  any  of 
the  remaining  trees  growing  on  said  line. 

Line  trees  are  "trees  whose  trunks  stand 
partly  on  the  land  of  two  or  more  cotermi- 
nous owners,"  and  "belong  to  them  In  com- 
mon." Civ.  Code,  S  834;  28  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  p.  538.  While  at 
common  law  there  appears  to  have  existed 
two  views  as  to  the  character  of  the  estate 
created  In  the  adjacent  owners  of  real  prop- 
erty by  reason  of  the  roots  of  trees  growing 
near  the  boundary  line  extending  into  and 
deriving  nourishment  from  the  other  prop- 
erty, the  rule  as  to  trees  growing  in  a  hedge 
that  divided  the  lands  of  two  proprietors  was 
the  same  as  that  of  our  Civil  Code.  The 
ownership  of  the  soil  was  several,  In  the 
proprietors  of  the  two  estates,  while  the 
tree,  standing  and  growing  partly  on  the  soil 
of  each,  not  capable  as  an  entire  thing  of 
several  ownership  by  the  two,  was  the  prop- 
erty of  the  two  in  common,  and  as  tenants  in 
common.  Dubois  v.  Beaver,  25  N.  Y.  123,  82 
Am.  Dec  329.   If  the  tree  stand  so  nearly 
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upon  the  dividing  line  between  the  lands  that 
portions  of  Its  body  extend  Into  each,  the 
same  is  the  property,  in  common,  of  the  land- 
owners. And  neither  of  them  is  at  liberty 
to  cut  the  tree  without  the  consent  of  the 
other,  nor  to  cut  away  the  part  which  ex- 
tends into  his  land,  if  he  thereby  injures 
the  common  property  in  the  tree.  Washburn 
on  Real  Property  (3d  Ed.)  §  7a.  The  ten- 
ancy in  common  In  a  "line  tree"  appears  to 
be  of  a  peculiar  nature,  and  may  be  stated 
to  be  "that  each  of  the  landowners  upon 
whose  land  any  part  of  a  trunk  of  a  tree 
stands  has  an  interest  in  that  tree,  a  prop- 
erty in  it,  equal,  In  the  first  Instance,  to,  or 
perhaps  rather  Identical  with,  the  part  which 
is  upon  his  land;  and,  in  the  next  place,  em- 
bracing the  right  to  demand  that  the  owner 
of  the  other  portion  shall  so  use  his  part 
as  not  unreasonably  to  Injure  or  destroy 
the  whole."  Robinson  v.  Clapp,  65  Conn.  365, 
32  AO.  942,  29  L.  R.  A.  582. 

Defendant's  estate  in  the  row  of  cypress 
trees  must  be  considered  merely  as  that  of 
a  tenant  in  common  In  the  trees  themselves, 
as  described  by  the  Connecticut  court,  with 
an  easement  upon  plaintiff's  lands  for  the 
sustenance  of  such  trees.  Whatever  the 
character  of  his  holding,  it  cannot  be  con- 
tended that  he  is  empowered  to  make  his 
own  partition  of  the  trees  In  his  own  way. 
The  Code  of  -Civil  Procedure  expressly  pro- 
vides for  an  action  for  waste  against  a  ten- 
ant In  common.  Section  732.  Waste  is  not 
denned  by  the  Code,  so  we  must  look  to  the 
common  law  for  this.  McCord  v.  Oakland, 
etc.,  Co.,  64  Cal.  140,  27  Pac.  803,  49  Am. 
Rep.  686. 

This  leads  to  a  consideration  of  the  pro- 
priety of  the  equitable  remedy  which  was 
awarded  by  the  trial  court.  Defendant  con- 
tends that  as  the  parties  were  tenants  in 
common  of  the  trees  no  Injunction  will  Issue 
against  one  at  the  suit  of  the  other.  In  nei- 
ther of  the  cases  relied  upon  by  the  appellant 
was  the  court  dealing  with  similar  facts  to 
those  before  us  upon  this  appeal.  In  Hlhn 
v.  Peck,  18  Cal.  644,  it  was  held  that  an  in- 
junction was  not  proper  pending  an  action 
in  partition  of  a  large  tract  of  timber  land, 
where  neither  the  Insolvency  of  the  tenant 
in  common  cutting  the  timber,  "nor  any  oth- 
er facts  entitling  him  to  an  Injunction," 
were  averred  In  the  bill.  The  general  rule 
as  to  restraint  for  waste  against  one  tenant 
in  common  at  the  suit  of  another  at  common 
law  is  stated  in  McCord  v.  Oakland,  Q.  M. 
Co.,  64  Cal.  143,  27  Pac.  863,  49  Am.  Rep. 
686.  But,  says  the  court,  he  "might  be  re- 
strained in  equity  from  felling  ornamental 
trees,  or  from  doing  other  things  amounting 
to  wanton  and  destructive  waste,  which  were 
called  'equitable  waste,'  because  allowable  at 
law."  In  the  McCord  Case  an  injunction 
was  refused  because  the  court  would  not  re- 
strict a  tenant  in  common  from  the  legiti- 
mate enjoyment  of  the  estate,  and  to  inter- 
fere with  the  legitimate  exercise  of  that 
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right  would  be  to  deny  an  essential  quality 
of  the  title,  that  is,  an  undivided  occupation. 
In  the  same  opinion  a  New  York  case  Is  re- 
ferred to,  in  which  an  Injunction  was  granted 
pending  the  hearing  of  a  bill  for  partition, 
because  the  cutting  of  the  timber  in  that 
case  was  not  within  the  usual  and  legiti- 
mate exercise  of  the  enjoyment  of  defend- 
ant's estate.  Haw  ley  v.  Clowes,  2  Johns. 
Ch.  (N.  Y.)  122.  As  to  the  Issuance  of  an 
injunction,  Chancellor  Kent  saying:  "The 
remedy  is  peculiarly  appropriate  and  prop- 
er." 

In  other  jurisdictions  the  use  of  the  in- 
junction in  a  proper  case  seems  to  be  gen- 
erally approved,  and  the  text  writers  usually 
state  the  rule  that  a  tenant  in  common  will 
not  be  granted  an  injunction  against  his  co- 
tenant,  with  an  exception.  In  special  cases 
one  tenant  In  common  may,  on  the  applica- 
tion of  the  other,  be  enjoined  from  commit- 
ting waste  (cutting  timber),  but  the  injunc- 
tion Is  sparingly  exercised.  Obert  v.  Obert 
5  N.  J.  Eq.  397.  Injunctions  are  but  rarely 
granted  to  restrain  a  co-tenant  from  exercis- 
ing control  over  the  Joint  property.  To  au- 
thorize an  injunction,  it  must  appear  either 
that  the  defendant  is  insolvent,  or  that  the 
act  sought  to  be  enjoined  will  effect  a  par- 
tial or  entire  destruction  of  the  estate.  Free- 
man on  Co-Tenancy  and  Partition,  §  323; 
Leatherbury  v.  Mclnnis,  85  Miss.  160,  37 
South.  1018,  107  Am.  St  Rep.  274.  An  in- 
junction will  be  granted  to  restrain  one  of 
the  owners  of  adjoining  tracts  of  land  (ten- 
ants in  common)  from  cutting  down  trees 
growing  on  the  boundary  line,  where  they 
serve  to  shelter  and  protect  the  buildings  of 
the  other,  even  though  their  presence  be  a 
damage  to  his  land,  and  notwithstanding  the 
complainant  has  himself  cut  down  some  of 
the  trees.  Musch  v.  Burkbart,  83  Iowa,  301, 
48  N.  W.  1025,  12  L.  R.  A.  484,  32  Am.  St. 
Rep.  305;  Harndon  v.  Stultz,  124  Iowa,  440, 
100  N.  W.  329;  Robinson  v.  Clapp,  65  Obnn. 
365,  32  Atl.  939,  29  L.  R.  A.  582. 

It  is  argued  by  appellant  In  the  case  at 
bar  that  neither  the  complaint  nor  the  find- 
ings show  any  peculiar  conditions  or  circum- 
stances justifying  the  Issuance  of  an  injunc- 
tion under  the  authorities  cited.  This  court 
will  take  judicial  notice  of  the  flora  and  cli- 
matic conditions  of  the  country.  It  may 
from  these  and  the  character  of  the  trees  in 
question  determine  whether  they  are  natural 
timber  growing  upon  the  land,  or  trees  of  an 
ornamental  nature,  planted  for  a  special 
purpose.  From  these  premises  It  will  be 
presumed  that  the  cutting  of  cypress  trees 
for  firewood  on  the  boundary  line  of  an 
orange  orchard  In  Southern  California  was 
not  a  "legitimate  enjoyment  of  the  estate" 
in  such  trees.  We  do  not  think  any  more 
specific  allegation  or  finding  is  necessary  to 
sustain  the  judgment 

Judgment  and  order  affirmed. 

We  concur:  ALLEN,  P.  J.;  SHAW,  J. 
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PEOPLE  T.  MONREAL.  (Cr.  64.) 

/Court  of  Appeal,  Second  District,  California. 
Nov.  21,  1907.) 

1.  Criminal  Law  —  Harmless  Error  — In  - 

stbuction8. 

Where,  in  a  prosecution  for  perjury,  cer- 
tain statements  contained  in  the  information 
were  material  nnder  the  issues  in  the  action 
in  which  the  perjury  was  alleged  to  have  been 
committed,  and  the  court  charged  that,  unless 
the  jury  found  such  statements  were  testified  to 
by  defendant  and  were  false,  it  should  acquit,  a 
subsequent  charge  that  if  it  found  all  the  state- 
ments in  the  information  false  it  should  con- 
vict was  not  prejudicial  to  defendant,  though 
some  of  them  may  have  been  immaterial,  since 
a  finding  that  the  immaterial  matters  were  false 
could  not  convict  defendant,  unless  the  falsity 
of  the  material  statements  was  also  estab- 
lished. 

2.  Same. 

In  a  prosecution  for  perjury,  the  admission 
of  evidence  to  prove  the  falsity  of  an  imma- 
terial statement  contained  in  the  information  is 
not  prejudicial  error. 

3.  Witnesses  —  Impeachment  —  Evidence  — 
Relevancy  Under  Statute. 

Under  Code  Civ.  Proc.  §  2051,  prohibiting 
the  impeachment  of  a  witness  by  evidence  of 
particular  wrongful  acts,  except  a  conviction 
for  a  felony,  evidence  that  a  witness  shortly 
prior  to  the  giving  of  her  testimony  had  been 
guilty  of  adultery,  and  that  her  husband  had 
punished  a  man  found  in  her  room,  introduced 
to  impeach  the  witness,  was  properly  rejected. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  §|  1121,  1126-1128.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  B.  N.  Smith,  Judge. 

Leo  M  on  real  was  convicted  of  perjury, 
and  he  appeals.  Affirmed. 

F.  W.  Allender  and  A.  A.  St  urges,  for  ap- 
pellant. U.  S.  Webb,  Atty.  Gen.,  and  George 
Beebe,  Deputy  Atty.  Gen.,  for  the  People. 

ALLEN,  P.  J.  The  defendant,  convicted 
of  the  crime  of  perjury,  appeals  from  the 
judgment  and  an  order  denying  a  new  trial. 

The  perjury  charge  was  false  testimony  In 
a  certain  divorce  proceeding.  This  testi- 
mony, which  Is  claimed  to  be  false,  Is  set  out 
at  great  length  in  the  information,  and  its 
falsity  In  every  particular  was  averred  and 
clearly  established.  Certain  statements  ap- 
pearing in  the  information  were  material 
under  the  Issues  presented  by  the  pleadings. 
The  court  charged  the  jury  that,  unless  it 
found  such  statements  were  testified  to  by 
defendant,  and  that  they  were  false,  that  It 
should  acquit.  The  effect  of  such  charge 
could  only  be  In  the  nature  of  an  instruction 
that  such  statements  only  were  material. 
The  other  charge,  that  if  It  found  all  of  the 
statements  contained  In  the  Information  to 
have  been  false  It  should  convict,  could  not 
prejudice  the  defendant,  even  were  some  of 
them  immaterial;  for,  if  the  material  mat- 
ters were  false,  the  charge  Is  established,  and 
the  finding  by  the  Jury  that  other  matters 
not  material  were  also  false  could  work  no 
Injury.  For  the  same  reason  the  action  of 
the  court  in  admitting  evidence  of  the  brand 
of  beer  used,  and  the  price  paid  therefor, 
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was  not  prejudicial  error,  even  were  It  not 
admissible  as  tending  to  discredit  the  evi- 
dence of  the  defendant  in  other  material 
matters,  which  we  are  not  prepared  to  affirm. 

The  court  refused  to  admit  testimony  tend- 
ing to  show  that  a  witness  had  been  guilty 
of  adultery  shortly  before  offering  herself  as 
a  witness,  and,  further,  that  her  husband  ad- 
ministered punishment  to  a  man  found  in  her 
room.  There  was  no  error  in  this  (section 
2051,  Code  Civ.  Proc.:  Estate  of  James,  124 
CaL  656,  57  Pac.  578,  1008),  the  acts  not  bear- 
ing upon  the  matter  in  issue  (Barkly  v.  Cope- 
land,  86  Cal.  487,  25  Pac.  1). 

The  trial  court  refused  a  charge  requested 
by  defendant  in  relation  to  the  credibility  of 
the  defendant  as  a  witness.  We  find  no  er- 
ror in  refusing  such  Instruction.  People  v. 
Winters,  125  Cal.  329,  57  Pac  1067;  People 
v.  Ross,  134  Cal.  256,  66  Pac.  220. 

The  judgment  and  order  should  be  affirm- 
ed, and  It  Is  so  ordered. 

We  concur:   SHAW,  J.;  TAGGART,  J. 


CLEMENTS  v.  WATSON  et  al.    (Civ.  416.) 

(Court  of  Appeal,  Second  District,  California. 
Nov.  23,  1007.) 

1.  Attorney  and  Client— Attorney's  Com- 
pensation. 

In  estimating  the  value  of  an  attorney's 
services,  it  is  proper  to  include  in  the  considera- 
tion a  reasonable  retaining  fee. 

TEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  5,  Attorney  and  Client,  §  294.] 

2.  Same— Action  for  Services— Issues. 

Where,  in  an  action  for  services  rendered 
by  an  attorney,  a  bill  of  particulars  contained 
the  item  "retainer,  seven  months  at  $100  per 
month,"  and  no  demand  was  made  for  a  further 
bill,  it  was  proper  to  permit  plaintiff  to  prove 
certain  services  rendered  which  were  included 
in  such  item. 

3.  Trial— Remarks  or  Counsel. 

In  an  action  for  an  attorney's  services, 
there  was  no  prejudicial  error  in  plaintiffs 
counsel's  statement  to  the  jurv  that  it  bad  been 
called  at  defendant's  rajaest  and  in  his  expres- 
sion of  his  opinion  as  to  the  propriety  of  a  jury 
passing  on  the  value  ot  an  attorney's  fee  and 
questioning  their  ability  to  do  so. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §§  303-307.] 

4.  Same. 

Misstatements  or  improper  ones  made  by 
counsel  to  the  jury  are  not  grounds  for  reversal, 
unless  they  relate  to  material  matters  of  fact 
as  distinguished  from  mere  opinion,  and  are 
such  as  to  have  prejudiced  the  adverse  party. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  98  275-284.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Chas.  Monroe,  Judge. 

Action  by  James  I.  Clements  against  John 
W.  Watson  and  others.  Appeal  by  defend- 
ants from  a  judgment  In  favor  of  plaintiff, 
and  from  an  order  denying  a  motion  for  a 
new  trial.  Affirmed. 

H.  S.  Rollins  and  J.  W.  McKlnley,  for  ap- 
pellants. Frank  G.  Flnlayson,  for  respond- 
ent * 
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ALLEN,  P.  7.  Appeal  by  defendants  from 
a  judgment  and  order  denying  a  new  trial. 

The  action  was  on  account  of  an  attorney's 
fee  for  services  rendered  by  plaintiff's  as- 
signor to  defendants.  The  case  was  tried  by 
a  Jury,  which  rendered  a  verdict  in  plaintiff's 
favor.  Several  months  before  the  trial  de- 
fendants demanded  a  bill  of  particulars, 
which  was  furnished  by  plaintiff,  and  con- 
tained, among  other  items,  the  item:  "Re- 
tainer, seven  months  at  $100  per  month, 
$700."  No  demand  was  made  for  a  further 
bin,  and  upon  the  trial  the  court  permitted 
plaintiff  to  prove  certain  services  rendered 
defendants,  which  were  included  in  said 
item.  This  is  assigned  as  error.  "In  estima- 
ting the  value  of  an  attorney's  services  It 
is  proper  to  Include  in  the  consideration  a 
reasonable  retaining  fee."  Roche  v.  Bald- 
win, 143  Cal.  192,  76  Pac  956.  While  the 
performance  of  actual  services  may  not  be 
essential  in  order  that  a  retaining  fee  may 
be  recovered  (Knight  v.  Russ,  77  Cal.  413,  19 
Pac.  698),  It  certainly  cannot  prejudice  de- 
fendant to  show  that  upon  the  faith  of  such 
retainer  certain  specific  services  were  ren- 
dered for  which  he  was  not  otherwise  paid, 
and  for  which  he  made  no  other  charge. 
And,  in  addition,  the  value  of  the  retainer 
may  be  shown  (Knight  v.  Russ,  supra),  in 
which  case,  the  bill  of  items  not  being  ob- 
jected to,  services  rendered  as  affecting  such 
value  would  not  be  improper,  especially  In 
this  case,  where  the  item  of  retainer  at  so 
much  per  month  would  indicate  that  the 
term  employed  involved  something  more  than 
is  usually  covered  by  the  expression. 

The  only  other  error  complained  of  in  ap- 
pellants' brief  relates  to  the  action  of  the 
court  in  permitting  counsel  for  plaintiff  to 
state  to  the  jury  that  it  had  been  called  at 
defendants'  request,  and  then,  at  length,  to 
express  an  opinion  as  to  the  propriety  of  a 
Jury  passing  upon  the  question  of  the  value 
of  an  attorney's  fee;  and,  further,  question- 
ing their  ability  so  to  do  as  Intelligently  as  a 
court  might  be  able  to  do  under  like  circum- 
stances. Applying  the  rule  that  misstatements 
or  improper  statements  made  to  the  Jury  dur- 
ing argument  as  affording  ground  for  reversal 
must  relate  to  matters  of  fact  material,  as  dis- 
tinguished from  matters  of  mere  opinion,  and, 
in  any  event,  "must  be  such  as  in  a  material 
matter  to  have  prejudiced  the  defendant" 
(People  v.  McMahon,  124  Cal.  436,  57  Pac.  224), 
we  are  unable  to  see  just  how  defendants 
were  prejudiced  by  the  statements  complain- 
ed of.  If  the  opinion  of  counsel  for  plaintiff, 
as  expressed  to  the  Jury,  in  which  its  abili- 
ty to  intelligently  determine  the  Issues  was 
questioned,  had  any  effect,  it  certainly  would 
not  operate  against  the  defendants,  who  had 
impliedly  expressed  confidence  In  the  Jury 
when  they  called  It  to  pass  upon  the  ques- 
tions of  fact  Involved. 


We  find  no  error  prejudicial  or  otherwise 
in  the  record,  and  the  judgment  and  order 
are  affirmed. 

We  concur:   SHAW,  J.;  TAGGART,  J. 


7  CaL  App.  71 
CHENEY  v.  McGARVIN.    (Civ.  406.) 

(Court  of  Appeal,  Second  District,  California. 
Nov.  23,  1907.    Rehearing  Denied  by 
Supreme  Court  Jan.  20,  1908.) 

Executors  and   Administrators  —  Actions 
Against— Variance. 

There  is  no  variance  between  a  claim  pre- 
sented for  services  as  a  clerk  for  a  certain  peri- 
od at  $20  per  week,  with  a  credit  amounting  to 
$7  per  week  for  such  period,  and  proof  of  em- 
ployment of  plaintiff  by  deceased  at  $20  per 
week,  plaintiff  to  draw  $7  per  week,  and  leave 
the  balance  with  deceased  with  which  to  fur- 
nish a  house  which  was  to  have  been  built  for 
plaintiff;  the  money  not  being  held  under  a 
trust,  but  still  being  owed  for  services. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  W.  P.  James,  Judge. 

Action  by  Florence  H.  Cheney  against  D. 
C.  McGarvIn,  administrator  of  Charles  H. 
Bush,  deceased.  From  an  order  granting 
defendant  a  new  trial,  plaintiff  appeals.  Re- 
versed. 

F.  B.  Guthrie  and  Louis  Luckel,  for  ap- 
pellant J.  W.  McKinley  and  Oscar  Lawler, 
for  respondent. 

TAGGART,  J.  Appeal  from  an  order 
granting  a  new  trial.  Plaintiff  presented  a 
properly  verified  claim  against  the  estate  of 
Charles  H.  Bush,  deceased,  of  which  defend- 
ant is  administrator,  Itemized  and  stated  as 
follows: 

To  services  as  general  clerk  in 
jewelry  store  of  deceased  from  July 
1,  1903,  to  May  1,  1904,  43s/T 
weeks  at  $20   $  860  57 

To  services  as  general  clerk  in  jew- 
elry store  of  deceased  from  Dec. 
20.  1904,  to  July  23,  1905,  32i/T 
weeks  at  $20   642  85 

$1,503  42 

By  cash  received  at  divers  times 
between  July  1,  1903,  and  July 
23,  1905    500  42 

Balance  due  $  948  00 

This  claim  was  rejected  by  defendant,  and 
action  commenced  thereon  by  plaintiff  within 
the  statutory  time.  The  complaint  states  the 
cause  of  action  in  two  counts,  one  of  which 
declares  on  an  express  promise  to  pay  by  the 
deceased,  and  the  other  upon  the  reasonable 
value  of  the  services  rendered.  The  evi- 
dence Introduced  by  plaintiff  to  establish  the 
character  of  her  employment,  and  amount 
and  manner  in  which  she  was  to  be  paid  for 
her  services,  consisted  of  the  testimony  of 
her  daughter  to  an  oral  agreement  between 
plaintiff  and  the  deceased.  This  testimony, 
so  far  as  material  to  the  qnestlon  here  be- 
ing considered,  was:  "He  (Bush)  asked  her 
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{plaintiff)  to  come  to  work  at  a  salary  of  $20 
a  week."  "She  was  to  come  there  as  clerk 
to  sell  jewelry  and  attend  to  bis  store.  She 
also  collected  rents  and  attended  him  when 
was  sick."  "Mr.  Bush  said  my  mother 
was  to  draw  $7  a  week,  and  leave  the  $13  a 
week  remaining  with  him  that  she  might 
furnish  a  home."  "My  mother  lived  with  me. 
and  Mr.  Bush  visited  us  very  often.  The 
contract  between  Mr.  Bush  and  my  mother 
was  often  spoken  about.  It  was  that  he  was 
to  build  a  home,  and  that  he  was  to  furnish 
a  home  for  us."  "Mr.  Bush  said  that  she 
was  to  receive  $20  per  week,  $13  of  which 
was  retained  to  be  devoted  to  the  purchase 
of  furniture  for  a  residence  which  was  to 
be  constructed  by  him,  and  he  was  to  ar- 
range matters  by  his  will  so  that  at  his  death 
It  should  go  to  my  mother.  This  money  was 
to  be  held  by  him  and  devoted  to  the  pur- 
chase of  furniture  for  that  place.  That  was 
the  agreement  entered  into  between  himself 
and  my  mother."  This  Is  the  entire  evidence 
relating  to  the  employment  of  plaintiff.  The 
case  was  tried  by  a  Jury,  and  a  verdict 
rendered  for  $943  In  favor  of  plaintiff,  and 
judgment  for  that  amount,  with  costs,  en- 
tered on  the  verdict. 

Defendant  moved  for  a  new  trial,  and  his 
motion  was  granted,  on  the  ground,  as  stated 
In  the  order,  "that  a  material  variance  is 
shown  between  the  proof  made  and  the  claim 
alleged  In  plaintiffs  complaint  and  as  pre- 
sented to  the  defendant  administrator,  and 
upon  no  other  ground."  The  theory  upon 
which  this  ruling  is  sustained  by  respondent, 
and  presumably  that  upon  which  the  court 
acted,  is  that  by  the  terms  of  the  agreement 
proven  the  money  sued  for  was  retained  by 
Bush  either  In  trust,  or  under  some  other 
form  of  obligation  to  repay  money  held  In 
deposit,  and  no  longer  due  to  plaintiff  on  ac- 
count of  the  original  services. 

The  evidence  supports  the  claim  presented 
In  respect  to  there  being  an  original  Indebted- 
ness of  $20  per  week  for  plaintiff's  services 
as  therein  set  forth.  It  also  shows  that  the 
credit  given  corresponds  In  amount  to  the 
$7  per  week,  which  plaintiff  was  to  draw 
under  the  agreement  to  which  the  daughter 
testified.  This,  of  course,  left  the  $13  per 
week  in  the  hands  of  Bush.  He  owed  this  to 
her  as  part  of  her  wages  for  services  render- 
ed, if  the  contract  testified  to  does  not  show 
that  the  character  of  the  indebtedness  was 
changed  by  agreement  or  the  acts  of  the 
parties.  The  witness  says  that  plaintiff  was 
to  leave  the  $13  a  week  with  him  that  she 
might  use  it  to  purchase  furniture  for  a 
home.  He  was  going  to  furnish  a  house  for 
the  plaintiff  and  her  daughter,  and  the  plain- 
tiff was  to  purchase  the  furniture  for  it. 
There  was  no  consideration  for  the  leaving 
of  this  money  with  Bush.  There  is  no  ques- 
tion about  it  belonging  to  plaintiff  by  virtue 
of  her  having  earned  It  as  wages.  She  might 
have  designated  some  other  person  to  hold 
it  for  her,  but  like  most  clerks  and  employes 


she  chose  to  leave  It  with  her  employer  be- 
cause she  had  plans  which  would  enable  her 
to  use  It  better  after  It  had  been  accumulat- 
ing for  some  time.  We  are  not  aware  of  any 
authority  holding  that  because  an  employe 
arranges  with  his  employer  to  pay  him  but 
a  portion  of  his  wages,  assigning  as  a  rea- 
son for  not  drawing  the  balance  that  he  de- 
sired to  leave  it  In  the  employer's  hands  until 
such  time  as  he  could  buy  the  furniture 
necessary  for  a  home,  that  any  trust  rela- 
tion was  thereby  created,  or  that  the  em- 
ployer ceased  to  owe  the  money  to  the  em- 
ploye for  services  rendered.  That  this  pur- 
chase of  furniture  by  the  plaintiff  Is  con- 
nected with  the  additional  offer  of  the  de- 
ceased to  furnish  a  home  does  not  alter  the 
matter  or  change  the  character  of  the  obliga- 
tion. 

We  do  not  think  it  necessary  to  distinguish 
those  cases  in  which  the  presentation  of  a 
claim  based  upon  a  trust  is  considered.  The 
order  granting  the  new  trial  Is  expressly 
limited  as  to  the  grounds  upon  which  it  Is 
based,  and  our  consideration  thereof  Is  con- 
fined to  this.  Ben  Lomond  Wine  Co.  v. 
Siadky,  141  Cal.  G21,  75  Pac.  332.  In  our 
opinion,  there  was  no  variance  between  the 
claim  presented  and  the  proof  adduced  to 
justify  the  trial  court  In  granting  a  new  trial. 

Order  appealed  from  Is  reversed. 


We  concur:  ALLEN,  P.  J.;  SHAW,  J. 


7  Cal.  App.  87 
PEOPLE  v.  LONG.    (Cr.  GO.) 

(Court  of  Appeal,  Second  District,  California. 
Nov.  20,  1907.) 

1.  Criminal  Law  —  Appeal  —  Recobd— Con- 
clusiveness. 

On  appeal  in  a  criminal  case  from  a  denial 
of  a  motion  to  direct  the  cierk  to  indorse  on  a 
written  motion  for  a  new  trial  a  certificate  of 
its  filing  on  a  certain  prior  date,  and  to  make 
the  other  proper  entries  on  the  records  of  such 
filing,  where  the  evidence  was  conflicting  as  to 
whether  the  motion  was  actually  made  or  pre- 
sented for  filing,  the  implied  finding  of  the  court, 
necessary  to  sustain  its  ruling,  that  no  such 
motion  was  made  or  tendered  for  filing,  is  bind- 
ing upon  appeal. 

2.  Same  —  Motion  fob  New  Trial  —  How  to 
be  Made. 

While  under  Pen.  Code,  §  1182,  providing 
that  an  application  for  a  new  trial  must  be 
made  before  judgment,  and  the  order  granting 
or  denying  it  must  be  immediately  entered  by 
the  clerk  in  the  minutes,  the  motion  may  be 
filed  and  thus  relieve  the  mover  from  stating 
his  grounds  at  length,  and  the  filed  paper  may 
be  referred  to  for  the  grounds  of  the  motion 
in  detail,  the  motion  must  nevertheless  be  made 
orally,  and  the  court's  attention  called  to  it, 
and  the  court  moved  to  grant  it. 

3.  Same— Amendment  of  Motion. 

A  motion  after  judgment  to  direct  the 
clerk  to  indorse  upon  a  written  motion  for  a  new 
trial  the  certificate  of  its  filing  on  a  date  prior 
to  judgment,  in  so  far  as  it  attempts  to  add  to 
what  actually  occurred  is  in  the  nature  of  an 
amendment  of  the  motion  for  a  new  trial,  and 
is  incompetent. 
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4.  Same  —  Trial  —  Exceptions  to  Admission 
of  Evidence— Time  for  Pkesentinq  Bell 
of  Exceptions. 

While  exceptions  to  the  granting  or  refusal 
of  a  motion  for  a  new  trial,  expressly  allowed 
by  Pen.  Code,  §  1172,  mast  be  made  before  judg- 
ment, and  the  order  granting  or  denying  It 
must  be  immediately  entered  by  the  clerk  un- 
der the  express  provisions  of  Pen.  Code,  §  1182, 
and  must  be  prepared  and  presented  in  a  bill 
of  exceptions  to  the  trial  court  within  10  days 
after  the  ruling  complained  of,  under  Pen.  Code, 
§  1174,  relating  to  the  settlement  of  exceptions, 
exceptions  to  erroneous  rulings  in  admitting  or 
rejecting  testimony  may  also  be  embodied  in  a 
bill  of  exceptions,  which  may  be  presented  with- 
in 10  days  after  judgment,  and  may  be  used 
upon  appeal  therefrom. 

5.  Same— Objections  to  Admission  of  Evi- 
dence—Time. 

If  a  question  indicates  upon  Its  face  that 
the  answer  will  be  inadmissible,  a  party  can- 
not take  the  chance  of  a  favorable  reply,  and 
then,  if  the  answer  be  unfavorable,  object  to 
the  question,  or  move  to  strike  out  the  answer, 
if  the  latter  be  responsive;  but,  if  the  ques- 
tion calls  for  an  incompetent  answer,  it  must 
be  objected  to,  or  the  right  to  have  it  stricken 
out  is  waived,  though  wben  the  question  is  un- 
objectionable, and  the  answer  is  incompetent  or 
irrelevant,  the  answer  may  be  stricken  out  with- 
out previous  objection  to  the  question. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  14,  Criminal  Law,  H  1830,  1640.] 

6.  Same—  Evidence— Hearsay. 

On  a  robbery  trial,  the  complaining  witness, 
in  answer  to  the  question  if  he  had  said  any- 
thing to  the  arresting  officer  in  the  presence  and 
hearing  of  accused,  stated  over  objection  that 
he  had  told  the  arresting  officer  that  accused 
was  the  man  who  had  robbed  him,  and  that 
thereupon  accused  denied  it.  Held,  that  the  an- 
swer was  hearsay  and  incompetent,  since  while 
an  accused  must  deny  an  accusation  or  have  his 
silence  construed  as  an  admission  of  its  truth, 
even  where  he  is  in  custody,  if  he  does  deny  it 
in  whole  or  in  part,  the  accusation  or  statement 
is  an  admission  and  evidence  only  to  the  extent 
that  it  is  admitted  to  be  correct  by  accused,  the 
admission  and  not  the  accusation  being  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  14,  Criminal  Law,  IS  950-988.] 

7.  Same— Sufficiency  of  Objection. 

On  a  robbery  trial,  accused  objected  on 
valid  grounds  to  a  statement  of  the  complain- 
ing witness  as  to  what  he  had  told  the  arresting 
officer  in  the  presence  and  hearing  of  accused, 
but  did  not  move  to  strike  out  the  statement 
Before  the  ruling  was  made  "  the  district  at- 
torney suggested  that  the  foundation  which  he 
expected  to  lay  to  make  the  otherwise  improper 
statement  of  the  witness  competent  was  a  reply 
accused.  The  objection  was  overruled,  and 
witness  testified  to  accused's  reply.  Held, 
that  the  objection  being  addressed  to  a  line  of 
incompetent  evidence  being  introduced  by  the 
district  attorney  upon  an  improper  theory,  and 
its  incompetency  being  pointed  out  by  accused, 
and  the  court  and  district  attorney  having  con- 
sidered the  objection  on  its  merits,  it  should 
have  been  sustained,  independent  of  any  mo- 
tion to  strike  out. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §§  1033-1640.] 

8.  Samet— Appeal— Harmless  Error. 

As  accused,  in  the  absence  of  a  motion  to 
strike  out  the  witness'  statement  to  the  arrest- 
ing officer,  would  have  obtained  no  material 
benefit  from  a  ruling  in  his  favor,  the  overruling 
of  accused's  objection  was  not  reversible  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  15,  Criminal  Law,  55  3137-3143.] 


9.  Same— Sufficiency  of  Objection. 

A  specific  objection  was  made  to  incompe- 
tent testimony,  the  testimony  was  admitted  over 
the  objection,  and  subsequently,  when  another 
witness  was  testifying  to  the  same  matter,  it 
was  objected  to  as  incompetent  and  irrelevant 
but  was  admitted  over  the  objection  without  a 
ruling.  Held,  that  the  error  in  admitting  the 
prior  testimony  was  not  cured  by  the  admis- 
sion of  the  latter  "without  objection,"  since  the 
grounds  of  the  objection,  stated  on  the  admission 
of  the  prior  testimony,  should  have  been  consid- 
ered when  the  same  evidence  was  again  offered, 
where  the  attention  of  the  court  was  called  to 
the  whole  line  of  evidence  as  incompetent 

10.  Conspiracy— Nature  and  Elements  — 
Evidence  to  Establish. 

Conspiracies  cannot  be  established  by  sus- 
picions, nor  does  mere  association  make  a  con- 
spiracy, but  there  must  be  evidence  of  some 
participation  or  interest  in  the  commission  of 
the  offense. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  H  105-107.] 

11.  Criminal  Law— Declaration  of  Oo-con- 
spirator— Competency. 

Just  after  a  robbery  had  been  committed  a 
woman,  who  was  not  shown  to  have  been  a 
party  to  a  conspiracy  with  accused,  had  crossed 
the  street  from  where  the  robbery  had  occurred, 
and  in  answer  to  a  witness  who  asked  her  "what 
was  the  matter  over  there"  replied  that  she 
guessed  "a  friend  of  hers  was  scaring  somebody 
over  there."  Held,  that  the  evidence  of  her 
statement  was  pure  hearsay,  and  was  not  admis- 
sible as  an  admission  of  an  associate  in  the  com- 
mission of  the  offense. 

J Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  14,  Criminal  Law,  ||  973-983.] 

12.  Same— Res  Gestae. 

The  witness'  statement  was  not  a  part  of 
the  res  gestae. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  14,  Criminal  Law,  §§  815.  821.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  B.  N.  Smith,  Judge. 

Irving  Long  was  convicted  of  robbery,  and 
appeals.   Reversed  and  remanded. 

F.  H.  Thompson,  Clarence  Melly,  and  Gold- 
berg &  Melly,  for  appellant  U.  S.  Webb, 
Atty.  Gen.,  and  George  Beebe,  Deputy  Atty. 
Gen.,  for  respondent 

TAGGART,  J.  Appellant  was  Informed 
against  jointly  with  two  other  defendants  tip- 
on  a  charge  of  robbery.  He  was  given  a  sep- 
arate trial,  and  convicted,  and  on  May  8, 

1905,  the  day  set  for  pronouncing  judgment, 
placed  on  a  conditional  probation  for  the 
term  of  two  years.  Imposition  of  sentence 
was  suspended,  as  provided  by  subdivision  1 
of  section  1203  of  the  Penal  Code,  In  accord- 
ance with  the  terms  of  the  order  admitting 
him  to  probation.  On  August  25,  1906,  be 
was  accused  of  violating  his  parole,  brought 
before  the  court,  and,  after  a  hearing,  ad- 
judged to  have  violated  the  conditions  of  his 
probation  and  engaged  in  criminal  practices, 
and  his  probation  was  thereupon  revoked  and 
terminated,  and  he  was  arraigned  for  sen- 
tence, and  judgment  of  imprisonment  In  the 
state  prison  pronounced.  Notice  of  appeal 
from  this  judgment  was  given  August  29, 

1906.  On  June  18,  1907,  pursuant  to  notice, 
appellant  moved  the  court  for  an  order  dl- 
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rectlug  the  clerk  to  indorse  upon  a  written 
motion  for  a  new  trial  presented  a  certificate 
of  its  filing  on  the  8th  day  of  May,  1906,  and 
to  make  appropriate  entries  upon  the  regis- 
ter of  criminal  actions  and  other  records  of 
said  court  showing  that  said  motion  for  a 
new  trial  had  been  filed  as  of  the  date  named. 
The  motion  was  made  upon  the  records  in 
the  case,  and  affidavits  filed.  The  district  at- 
torney filed  counter  affidavits  at  the  hearing 
of  the  motion,  and  on  said  18th  day  of  June, 
1907,  the  motion  was  denied,  and  on  June  24, 
1907,  defendant  appealed  from  the  order  of 
the  court  denying  his  motion. 

Two  bills  of  exception  appear  in  the  record, 
as  filed  July  9,  1907,  one  relating  to  the  rul- 
ing of  the  court  upon  the  motion  last  men- 
tioned and  settled  July  9,  1907,  and  the  other 
embodying  exceptions  to  the  admission  of  evi- 
dence upon  the  trial  of  said  cause,  which  bill 
is  dated  August  29,  1906. 

Disposing  first  of  the  appeal  from  the  rul- 
ing on  appellant's  motion,  we  find  that  the 
counter  affidavit  of  the  deputy  district  attor- 
ney states  that  at  the  time  the  motion  for  a 
new  trial  is  claimed  to  have  been  presented 
for  filing,  according  to  the  affidavits  of  coun- 
sel for  defendant,  the  attorney  for  defend- 
ant "did  not  present  his  motion  for  a  new 
trial  to  the  court,  and  did  not  state  the 
grounds  of  said  motion  or  any  of  them."  All 
he  did  was  to  state  that  he  desired  to  present 
such  a  motion,  but  upon  the  court's  stating 
that  he  Intended  to  put  the  defendant  on  pro- 
bation, no  further  action  was  taken  by  de- 
fendant or  his  counsel  In  this  connection. 
This,  then,  became  a  question  of  fact  as  to 
which  the  evidence  was  conflicting,  and  the 
implied  finding  of  the  court,  necessary  to  sus- 
tain Its  ruling  that  no  motion  for  a  new  trial 
was  made  or  tendered  for  filing,  is  binding 
upon  this  court.  If  the  showing  made  by 
appellant  had  not  been  contradicted,  and  his 
motion  granted,  it  would  have  availed  him 
nothing.  The  application  for  a  new  trial 
must  be  made  before  judgment,  and  the  order 
granting  or  denying  the  same  must  be  imme- 
diately entered  by  the  clerk  in  the  minutes. 
Section  1182,  Pen.  Code.  While  the  motion 
may  be  filed,  and  thus  relieve  the  mover  from 
stating  his  grounds  at  length  and  the  filed 
paper  referred  to  for  the  grounds  of  the  mo- 
tion In  detail,  the  motion  must  nevertheless 
be  made  orally.  The  attention  of  the  court 
must  be  called  to  it,  and  the  court  moved  to 
grant  It.  Williams  v.  Hawley,  144  Cal.  100, 
77  Pac.  762;  Spencer  v.  Branham,  109  Cal. 
340,  41  Pac  1095 ;  People  v.  Ah  Sam,  41  Cal. 
650.  To  the  extent  that  it  attempted  to  add 
to  what  had  been  actually  done,  it  would 
have  been  In  the  nature  of  an  amendment  of 
the  motion  for  a  new  trial,  and  this  was  In- 
competent People  v.  Wessel,  98  Cal.  352,  33 
Pac.  216. 

For  the  purpose  of  considering  the  assign- 
ments of  error  relating  to  the  admission  or 
rejection  of  testimony,  it  Is  of  no  practical 
consequence  that  a  motion  for  a  new  trial 


was  not  made  and  ruled  upon  In  this  case. 
While  exceptions  to  the  granting  or  refusal  of 
a  motion  for  a  new  trial  (sections  1172,  1182) 
must  be  prepared  and  presented  In  a  bill  to 
the  trial  court  within  10  days  after  the  rul- 
ing complained  of  is  made  (section  1174),  ex- 
ceptions to  erroneous  rulings  of  the  court  In 
admitting  or  rejecting  testimony  may  also  be 
embodied  in  a  bill  which  may  be  presented 
within  10  days  after  judgment  This  bill  of 
exceptions  may  be  used  upon  an  appeal  from 
the  judgment  People  v.  Craig  (Cal.)  91  Pac. 
997;  People  y.  Walker,  142  Cal.  92,  75  Pac. 
658;  Walker  v.  Superior  Court  135  Cal.  872, 
67  Pac.  336;  People  v.  Keyser,  53  Cal.  184. 

The  Attorney  General  objects  to  the  con- 
sideration of  the  first  error  assigned,  which 
relates  to  the  admission  of  testimony,  on  the 
ground  that  the  objection  of  defendant  to 
the  testimony  came  too  late.  He  contends 
that  the  objection  being  to  the  answer,  as 
distinguished  from  the  question,  should  have 
been  presented  In  form  of  a  motion  to  strike 
out  The  rules  relied  upon  by  the  Attorney 
General  have  often  been  declared  by  the 
courts,  and  are  said  to  be  so  simple  and  well 
settled  that  no  difficulty  should  arise  In  their 
application  and  no  departure  from  them 
should  be  tolerated.  As  declared  by  the  au- 
thorities cited,  they  cover  in  substance  the 
following:  If  a  question  indicates  upon  Its 
face  that  the  response  to  it  will  be  Inadmis- 
sible, a  party  cannot  take  the  chance  of  a 
favorable  reply,  and  then,  if  the  answer  be 
unfavorable,  object  to  the  question,  or  move 
to  strike  out  the  answer,  if  the  latter  be  re- 
sponsive. If  the  question  calls  for  an  in- 
competent answer,  It  must  be  objected  to, 
or  the  right  to  have  the  answer  stricken  out 
Is  waived.  But  when  the  question  is  unob- 
jectionable, and  the  answer  is  incompetent 
or  Irrelevant  the  answer  may  be  stricken  out 
without  previous  objection  to  the  question. 
People  v.  Williams,  127  Cal.  216,  59  Pac.  581; 
People  v.  Lawrence,  143  Cal.  155,  76  Pac. 
893;  People  v.  Scalamlero,  143  Cal.  346,  76 
Pac.  1098;  Johnston  v.  Beadle  (Cal.  App.) 
91  Pac  1012;  People  v.  Smith  (Cal.)  91  Pac. 
513.  The  objection  here  under  consideration 
was  not  to  the  question,  and  the  question  did 
not  indicate  on  its  face  that  the  response  to 
it  would  be  inadmissible.  It  was  not  un- 
seasonable, because  by  its  very  terms  it  was 
addressed  to  a  statement  contained  in  the 
answer.  Instead  of  being  made  in  the  form 
of  a  motion  to  strike  out,  it  was  In  the  form 
of  an  objection  to  the  answer.  On  the  direct 
examination  of  the  complaining  witness  he 
was  asked:  "Q.  Now  there  in  the  presence 
of  Long,  this  defendant  here,  and  in  hearing 
of  Long,  did  you  say  anything  to  Tyler?  [Ty- 
ler was  the  arresting  officer.]  A.  The  only 
thing  I  said  to  Tyler  was:  'That  is  the  man 
that  went  through  my  pockets' — pointing  to 
Long."  To  this  appellant  objected:  "Object 
to  that  as  being  hearsay.  No  sufficient  foun- 
dation laid  for  the  statement.  Has  not  been 
shown  this  defendant  was  within  hearing  of 
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that  statement"  The  district  attorney  there- 
upon stated:  "We  are  going  to  show  that  he 
replied  to  it."  The  objection  was  overruled, 
and  an  exception  preserved.  The  witness 
then  continued:  "When  I  said,  'That  is  the 
man  that  went  through  my  pockets'  In  the 
presence  of  Long,  he  said:  'No;  he  was  not 
the  man  that  done  it.*  He  said  he  was  not 
the  man  that  took  the  money  off  of  me." 
Thus  we  see  it  was  the  statement  in  the  an- 
swer which  was  objected  to  upon  the  ground 
that  the  proper  foundation  had  not  been 
laid  for  Its  Introduction.  Before  the  ruling 
was  made  by  the  court  the  district  attorney 
suggested  to  the  court  the  foundation  which 
he  expected  to  lay  to  make  the  statement 
competent,  and  thereupon  the  objection  of 
defendant  was  overruled,  and  the  witness 
testified  to  the  reply  upon  which  the  district 
attorney  relied  as  establishing  a  foundation 
for  the  introduction  of  the  statement  which 
he,  In  effect,  admitted  to  be  improper  testi- 
mony without  It 

Whether  we  consider  the  objection  and 
ruling  as  made  after  the  statement  of  the 
district  attorney  or  after  the  witness  had 
testified,  the  evidence  was  hearsay  and  Inad- 
missible. While  the  rule  in  this  state  com- 
pels a  defendant  to  deny  an  accusation  or 
have  his  silence  construed  as  an  admission 
of  its  truth,  even  where  he  is  In  the  custody 
of  the  arresting  officers  (People  v.  Dole,  122 
Oai.  490,  66  Pac.  581,  68  Am.  St  Rep.  50),  if 
he  does  so  deny  it  either  In  whole  or  in  part, 
the  accusation  or  statement  Is  an  admission 
and  evidence  only  to  the  extent  that  it  is  ad- 
mitted to  be  correct  by  the  defendant  In 
other  words,  it  is  the  admission  and  not  the 
accusation  which  is  evidence.  People  v.  Ah 
Yute,  54  Cal.  01;  People  v.  Hstrado,  49  Cal. 
171.  The  rule  is  clearly  Illustrated  In  the 
companion  cases  of  People  v.  Amaya,  134 
Cal.  536,  66  Pac.  794,  and  People  v.  Te9hara, 
134  Cal.  544,  66  Pac.  798.  The  objection  to 
the  admission  of  this  line  of  evidence  was 
seasonable,  and  should  have  been  sustained 
upon  the  district  attorney's  offer,  since  this 
did  not  include  a  "reply"  which  would  ren- 
der the  accusation  admissible.  This  objec- 
tion should  have  been  followed,  however,  by 
a  motion  on  defendant's  part  to  strike  out 
the  accusation,  as  that  was  the  prejudicial 
testimony  which  was  improperly  admitted. 
The  objection  was  addressed  to  a  line  of  In- 
competent evidence  being  introduced  by  the 
district  attorney  upon  an  Improper  theory, 
and  its  Incompetency  was  pointed  out  by  the 
objection  of  defendant.  Both  the  court  and 
the  district  attorney  considered  this  objection 
on  its  merits,  and  it  should  have  been  sus- 
tained, Independent  of  any  motion  to  strike 
out  To  refuse  to  consider  it  now  as  unsea- 
sonable because  of  its  form  would  be  to  ap- 
prove of  the  setting  of  a  trap  for  the  unwary 
attorney,  a  practice  which  would  be  scarcely 
less  reprehensible  than  the  practice  of  this 
kind  toward  the  trial  court  which  appellate 


courts  are  sometimes  called  upon  to  rebuke. 
There  was  no  element  of  surprise  upon  the 
part  of  the  court  Involved,  and  the  defendant 
is  entitled  to  the  benefit  of  his  exception  pre- 
served to  the  ruling  of  the  court  Blum  v. 
Manhattan  Ry.  Co.,  1  Misc.  Rep.  119,  20  N. 
Y.  S.  722;  Sneed  v.  Marysville  Gas  Co., 
149  Cal.  709,  87  Pac.  376.  Without  the  mo- 
tion to  strike  out  the  accusation  he  would 
have  obtained  little  benefit  from  a  ruling  in 
his  favor,  and  so  considered  we  would  not 
regard  this  error  alone  sufficient  to  justify 
a  reversal  of  the  judgment 

The  evidence  of  the  officer  Tyler  in  rela- 
tion to  this  matter  is  substantially  the  same 
as  that  of  Friary.  The  testimony  of  this 
witness  is  In  a  narrative  form,  and  when  the 
matter  mentioned  was  reached,  defendant's 
attorney  Interjected:  "Object  to  that  as  be- 
ing incompetent  and  irrelevant"  No  ruling 
of  the  court  upon  this  objection  appears  in 
the  record.  This  Is  a  repetition  of  the  objec- 
tion of  defendant  to  the  same  Improper  line 
of  testimony,  made  in  the  same  Irregular 
way,  without  even  being  given  a  considera- 
tion by  the  trial  court.  Under  such  condi- 
tions, we  are  called  upon  to  say  that  this  tes- 
timony so  "admitted  without  objection"  cures 
any  error  complained  of  in  the  ruling  admit- 
ting the  testimony  of  the  witness  Friary. 
We  cannot  agree  with  this  contention.  The 
grounds  of  the  objection,  stated  in  connec- 
tion with  the  same  matter  in  the  testimony  of 
Friary,  should  have  been  considered  when 
the  same  testimony  was  sought  to  be  intro- 
duced through  another  witness,  the  attention 
of  the  court  being  called  to  the  whole  line  of 
evidence  as  incompetent 

The  admission  of  the  statement  made  by 
the  Boland  woman  to  the  witness  Fletcher 
was  error.  There  was  no  evidence  of  any 
conspiracy  between  defendant  and  the  wo- 
man. Conspiracies  cannot  be  established  by 
suspicions.  There  must  be  some  evidence. 
Mere  association  does  not  make  a  conspiracy. 
There  must  be  evidence  of  some  participa- 
tion or  interest  in  the  commission  of  the  of- 
fense. Neither  was  her  statement  a  part  of 
the  res  gestae.  She  had  come  across  the  street 
from  where  the  trouble  was  going  on  between 
defendant  and  the  complaining  witness,  and 
in  response  to  a  question  from  a  stranger  as 
to  "what  was  the  matter  over  there"  replied 
that  she  guessed  "a  friend  of  hers  was  scar- 
ing somebody  over  there."  This  was  pure 
hearsay.  It  is  difficult  to  see  how  It  could 
have  been  given  much  weight  by  the  jury; 
but  when  It  Is  treated  as  the  admission  of  an 
associate  In  the  commission  of  the  offense, 
the  theory  upon  which  it  was  admitted  as  ex- 
pressed In  the  ruling  of  the  court,  we  are 
not  prepared  to  say  It  was  not  prejudicial. 

Judgment  reversed,  and  cause  remanded 
for  new  trial. 

We  concur:   ALLEN,  P.  J.;  SHAW,  J. 
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KING  v.  SAMUEL  et  a!.   (Civ.  881.) 

(Court  of  Appeal,  Third  District,  California. 
Nov.  22,  1907.    On  Rehearing, 
Dec.  23,  1907.) 

1.  Deeds  —  Constbuction  —  Befvokani 
Clauses. 

A  deed  described  land  as  "all  the  swamp 
and  overflowed  land  in  survey  No.  593  embraced 
in  sections  27  and  28,  township  15  south,  range 
23  east  M.  D.  B.  &  M.,  and  more  particularly 
described  as  follows"  (setting  out  the  land  by 
metes  and  bounds),  and  closed  with  the  words: 
"This  conveyance  intends  to  convey  all  the  S. 
and  O.  land  in  sections  27  and  28  lying  west 
of  the  K.  river."  The  description  by  metes  and 
bounds  covered  swamp  and  overflowed  lands  on 
both  sides  of  the  K.  river,  but  the  acreage  stat- 
ed in  the  deed  was  much  less  than  that  includ- 
ed within  the  boundaries  given.  Held,  that  the 
description  and  the  closing  clause  are  not  so 
repugnant  as  to  justify  the  rejection  of  the  clos- 
ing clause  under  Civ.  Code,  §  1070,  providing 
that,  "if  several  parts  of  a  grant  are  irregular, 
the  former  part  prevails. 

2.  Same— Evidence  op  Aid— Constbuction. 

Where  the  description  in  a  deed  is  uncer- 
tain, extrinsic  evidence  may  be  introduced  to 
prove  the  intention  of  the  parties. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Deeds,  §  343.] 

8.  Same — Pbopebty  Conveyed— Evidence. 

In  an  action  to  quiet  title,  where  defend- 
ants' deed  described  the  lands  as  "all  the  swamp 
and  overflowed  land  in  survey  No.  593  embrac- 
ed in  sections  27  and  28,  township  15  south, 
range  23  east  M.  D.  B.  &  M.,  and  more  parti- 
cularly described  as  follows"  (setting  out  the 
land  by  metes  and  bounds),  and  closes  with  the 
words,  "this  conveyance  intends  to  convey  all 
the  S.  and  O.  land  in  sections  27  and  28  lying 
west  of  the  river,"  evidence  held  to  show  that 
defendant  did  not  take  by  the  deed  the  land 
on  the  east  side  of  the  river. 

4.  Taxation— Redemption  fbom  Tax  Sale- 
Notice  to  Redeem. 

Pol.  Code.  8  3785,  as  amended  by  St  1891. 
p.  133,  c.  121,  provides  that  the  purchaser  of 
property  sold  for  delinquent  taxes,  or  his  as- 
signs, most,  30  days  previous  to  the  expiration 
or  the  time  for  redemption,  or  30  days  before  he 
applies  for  a  deed,  serve  the  owner  of  the  prop- 
erty purchased,  or  the  occupant  of  such  prop- 
erty, a  written  notice  that  the  property  has 
been  sold,  the  amount  thereof,  and  the  time 
when  the  right  of  redemption  will  expire,  or 
when  the  purchaser  will  apply  for  a  deed.  Held 
that,  where  property  was  sold  for  taxes  June 
30,  1893,  a  conveyance  to  the  purchaser,  with- 
out such  notice  being  given,  is  void. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  §§  1407-1409.] 

5.  Appeal— Review— Harmless  Ebbob— Evi- 
dence. 

Conceding  that  evidence  offered  by  plaintiff 
to  rebut  recitals  in  a  tax  deed  introduced  by 
defendant  was  inadmissible,  the  error  was  harm- 
less, where  the  deed  itself  was  void  for  want  of 
notice  to  the  owner  of  the  expiration  of  the 
time  for  redemption. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  §§  605-637.] 

6.  Evidence— Secondabt  Evidence  —  Proof 
op  loss  op  and  seabch  fob  primary  evi- 
DENCE. 

Under  Code  Civ.  Proc  §§  1855,  1937,  pro- 
viding that  if  a  written  instrument  is  lost  its 
contents  may  be  proved  by  other  evidence,  an 
instrument  will  be  regarded  as  lost  for  all  prac- 
tical purposes  of  the  trial  when  it  cannot  be 
found  after  diligent  search,  and  reasonable  dili- 
gence in  making  the  search  does  not  require  the 


exploration  of  all  possible  places  where  the  In- 
strument might  be. 

7.  Same. 

Evidence  held  sufficient  to  show  the  loss  of 
a  deed  justifying  admission  of  secondary  evi- 
dence of  its  contents. 

On  Rehearing. 

8.  Deeds  —  Constbuction  —  Repugnant 
Clauses. 

Civ.  Code,  §  1069,  providing  that  a  grant 
between  private  parties  is  to  be  interpreted  in 
favor  of  the  grantee,  must  be  read  in  connection 
with  Civ.  Code,  §  1654,  providing  that  where 
there  is  uncertainty,  the  language  of  the  instru- 
ment must  be  interpreted  most  strongly  against 
the  party  who  caused  the  uncertainty  to  exist, 
and  hence,  where  the  grantee  draws  a  deed  de- 
scribing land  as  "all  the  swamp  and  overflowed 
land  in  survey  No.  593  embraced  in  sections 
27  and  28.  township  15  south,  range  23  east  M. 
D.  B.  &  M.,  and  more  particularly  described  as 
follows"  (setting  out  the  land  by  metes  and 
bounds,  which  covers  land  on  both  sides  of  the 
river,  though  the  acreage  stated  is  much  less 
than  would  be  included  by  those  bounds),  and 
closes  with  the  words  "this  conveyance  intend* 
to  convey  all  the  S.  and  O.  land  in  sections  27 
and  28  lying  west  of  the  K.  river,"  the  latter 
clause  cannot  be  ignored. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  16,  Deeds,  §§  267-273.] 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty; H.  Z.  Austin,  Judge. 

Action  by  W.  R.  King  against  Moses  Sam- 
uel and  others.  From  a  judgment  for  plain- 
tiff, Moses  Samuel  appeals.  Affirmed. 

Stanton  L.  Carter,  for  appellant  George 
Oo8grove  and  W.  D.  Foot,  for  respondent 

CHIPMAN,  P.  J.  Action  to  quiet  title. 
The  controversy  concerns  the  title  to  certain 
swamp  and  overflowed  land  in  sections  27 
and  28,  township  15  south,  range  23  east, 
Mt  Diablo  base  and  meridian,  situated  in 
Fresno  county.  The  land  in  question  is  that 
portion  of  said  sections  embraced  In  survey 
No.  593  lying  on  the  east  side  of  Kings  river. 
The  survey  is  particularly  described  in  the 
complaint  by  metes  and  bounds,  "as  described 
in  patent  of  the  state  of  California  to  W.  T. 
Cole,  recorded  May  1,  1888,  in  Book  of  Pat- 
ents, at  page  41,  records  of  Fresno  county." 
Plaintiff  alleged  ownership  in  fee  on  and  ever 
since  April  13,  1901.  A  general  demurrer  to 
the  complaint  was  overruled,  and  defendant 
Samuel  alone  answered.  He  denied  plaintiff's 
alleged  ownership,  and  alleged  on  his  own 
behalf  upon  information  and  belief  "that 
he  is,  and  long  prior  to  the  commencement 
of  this  action  (complaint  filed  May  25,  1904) 
was,  and  ever  since  has  been,  the  owner  in 
fee  of  all  that  portion  of  swamp  and  over- 
flowed land  survey  numbered  593  lying  east 
of  the  center  of  the  channel  of  Kings  river 

•  •   *   and  within  sections  27  and  28, 

•  *  *  which  said  land,  as  defendant  Is  in- 
formed and  believes,  is  the  land  attempted 
to  be  described  in  plaintiff's  complaint"  The 
court  made  the  general  findings:  "(1)  That 
all  the  allegations  of  plaintiff's  complaint 
are  true,  and  that  the  denials  contained  In 
the  answer  of  defendant,  Moses  Samuel,  are, 
and  each  of  them  Is,  untrue and  (2)  that  on 
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April  18,  1901,  plaintiff  was  and  ever  since 
has  been  and  now  is  the  owner  in  fee  of  all 
the  land  in  said  sections  situated  on  the  east 
side  of  Kings  river,  being  a  portion  of  the 
survey  593  as  particularly  described  in  the 
complaint  and  as  set  out  In  the  finding,  and 
that  defendant  Samuel's  claim  Is  without 
right  Judgment  went  accordingly,  from 
which  and  from  the  order  denying  his  mo- 
tion for  a  new  trial  defendant  Samuel  ap- 
peals. 

The  evidence  shows  that  survey  593  em- 
braced parts  of  sections  21,  22,  27,  and  28  of 
said  township  on  both  sides  of  Kings  river, 
and  was  approved  June  24,  1871,  and  record- 
ed June  29,  1871.  Patent  Issued  to  W.  T. 
Cole  April  18,  1888,  and  describes  the  land 
as  in  the  survey  "containing  189.20  acres, 
more  or  less."  There  was  admitted  in  evi- 
dence a  deed  from  Cole  to  S.  M.  King,  C.  W. 
King,  and  W.  R  King  (plaintiff),  dated  April 
5,  1901,  duly  recorded,  to  that  portion  of 
sections  27  and  28,  In  survey  593,  "which  lies 
and  Is  situated  on  the  east  side  of  Kings  riv- 
er," refers  to  the  patent,  and  concludes: 
'  This  conveyance  intends  to  convey,  and  does 
convey,  to  the.  grantees  herein  mentioned  all 
of  the  swamp  and  overflowed  land  In  sections 
27  and  28,  township  15  S.,  range  23  E.  M. 
D.  B.  &  M.,  which  now  lies,  and  Is  situated, 
on  the  east  side  of  Kings  river,  in  said  sec- 
tion." A  quitclaim  deed  from  Bank  of  Sel- 
ma  to  S.  M.,  C.  W.,  and  W.  R.  King,  dated 
March  20,  1901,  duly  recorded,  was  Introduc- 
ed In  evidence,  and  it  appeared  from  the 
judgment  roll  In  an  action  by  said  bank 
against  said  Cole  that  a  judgment  of  fore- 
closure was  entered  against  him  authorizing 
the  sale  of  "all  the  right,  title,  and  interest 
of  said  mortgagor  (W.  T.  Cole)  In  and  to  over- 
flowed land  In  said  sections  27  and  28,  in 
fiaid  township  fifteen  (15),  (omitting  north  or 
south),  of  said  range  twenty-three  (23)  east 
of  Mt.  Diablo  base  and  meridian."  The  judg- 
ment roll  shows  the  decree  of  foreclosure  and 
order  of  sale  dated  the  22d  day  of  January, 
1896,  directing  the  sale  of  the  mortgaged 
premises;  also  that  a  sale  of  said  prem- 
ises was  made  under  said  order  to  the 
plaintiff  in  the  action,  the  said  bank,  and 
the  commissioner's  deed  dated  February  29, 
1896.  There  was  evidence  also  that  S.  M.  and 
C.  W.  King,  in  May  or  June,  1894,  conveyed 
their  interest  to  plaintiff.  At  this  point 
plaintiff  rested  his  case,  and  there  was  a 
motion  for  a  nonsuit,  on  the  ground  that  the 
evidence  does  not  show  a  conveyance  of  the 
property  by  Cole  to  the  Kings,  nor  by  S.  M. 
and  C.  W.  King  to  W.  R.  King,  and  that  the 
conveyance  from  the  bank  under  foreclosure 
proceedings  Is  not  sufficient  to  convey  any 
title  that  Cole  may  have  had,  and  that  it 
does  not  appear  that  at  the  time  he  executed 
the  mortgage  to  the  bank,  or  at  the  time  of 
the  conveyance  by  Cole,  he  had  any  title  to 
the  property.  This  motion  was  overruled, 
and  defendant  Samuel  excepted.  The  forego- 
ing presents  plaintiff's  chain  of  title. 


Defendant  Samuel  Introduced  In  evidence 
a  deed  from  Cole  to  Margaret  R  Ross,  exec- 
utrix of  the  estate  of  Henry  Ross,  deceased, 
dated  October  1,  1891,  and  duly  recorded,  by 
which  Cole  granted  to  said  Margaret  R  Ross 
the  following  land,  to  wit;  "All  the  swamp 
and  overflowed  land  in  survey  No.  593  em- 
braced in  sections  27  and  28,  township  15  S., 
range  23  E.  M.  D.  B.  &  M.,  and  more  par- 
ticularly described  as  follows,  to  wit"  (Then 
follows  the  description  of  the  land  by  metes 
and  bounds.)  At  the  close  of  this  description 
is  the  following  clause:  "This  conveyance 
intends  to  convey  all  the  S.  and  O.  land  in 
sections  27  and  28  lying  west  of  the  river." 
By  mesne  conveyances  defendant  deralgns 
title  through  the  above  grantee.  On  June  30, 
1893,  the  property  in  controversy  was  sold 
to  the  state  by  the  tax  collector  of  Fresno 
couny  for  delinquent  state  and  county  taxes 
for  the  year  1892.  A  deed  was  made  to  the 
state  November  1,  1898,  under  said  sale.  On 
July  5,  1901,  the  state  by  the  tax  collector 
sold  and  conveyed  the  land  to  one  Meyer, 
and  defendant  deralgns  title  through  him. 
It  was  admitted  that  Margaret  R.  Ross  inter- 
married with  one  Baird,  and  is  the  same 
person  as  Margaret  R  Baird  mentioned  in 
the  transcript  Two  questions  arise  under 
the  deed  from  Cole  to  Mrs.  Ross  as  executrix 
of  the  will  of  Henry  Ross;  deceased:  First 
did  it  In  absolute  and  uncertain  terms  con- 
vey the  land  in  controversy?  second,  if  not 
was  extrinsic  evidence  admissible  to  explain 
the  Intention  of  the  parties?  The  deed  first 
described  all  the  land  in  sections  27  and  28 
by  metes  and  bounds,  including  by  the  de- 
scription the  land  in  question.  The  acreage 
is  set  down  as  69.53,  which  is  considerably 
less  than  the  acreage  In  said  sections  em- 
braced on  both  sides  of  the  river.  Following 
the  description  is  this  clause:  "This  convey- 
ance Intends  to  convey  all  the  S.  and  O.  lands 
In  sections  27  and  28  lying  west  of  the  river." 

Appellant  contends:  That  if  there  is  any 
conflict  between  the  two  parts  of  the  descrip- 
tion, the  former  must  prevail,  and  the  clause 
quoted  must  be  Ignored — citing  section  1070 
of  the  Civil  Code.  And  that  a  general  de- 
scription in  a  deed  of  conveyance,  which  Is 
certain,  must  prevail,  if  the  particular  de- 
scription is  uncertain — citing  Martin  v.  Lloyd, 
94  Oal.  195,  203,  29  Pac.  491,  493.  The  Code 
section  cited  reads  as  follows:  "If  several 
parts  of  a  grant  are  absolutely  irreconcilable, 
the  former  part  prevails."  There  is  no  such 
repugnancy  between  the  description  given  In 
the  deed  and  the  subsequent  clause  as  would 
justify  the  rejection  entirely  of  this  clause. 
In  speaking  of  a  conflict  between  the  grant- 
ing clause  of  a  deed  and  its  habendum,  the 
court  said  in  Barnett  v.  Barnett  104  Cat  298, 
300,  37  Pac.  1049,  1050:  "The  intention  of 
the  parties  to  the  grant  is  to  be  gathered 
from  the  instrument  itself,  and  determined 
by  a  proper  construction  of  the  language  us- 
ed therein ;  but  for  the  purpose  of  ascertain- 
ing this  Intention  the  entire  Instrument,  the 
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habendum  as  well  as  the  premises,  Is  to  be 
considered,  and,  If  It  appear  from  such  con- 
sideration that  the  grantor  Intended  by  the 
habendum  clause  to  restrict  or  limit  or  en- 
large the  estate  named  in  the  granting  clause, 
the  habendum  will  prevail  over  the  granting 
clause." 

Appellant  says  the  Intention  was  to  make 
more  certain  that  the  description  included  the 
land  on  the  west  side  of  the  river.  But  why 
introduce  it  at  all  when  a  complete  descrip- 
tion preceded  it,  including  that  land?  It  is 
quite  as  reasonable  to  suppose  that  it  was 
Introduced  to  make  clear  the  intention  not 
to  embrace  the  land  on  the  east  side  of  the 
river.  The  case  cited  in  94  Cal.  is  not  in 
point,  because  we  cannot  say  that  the  clause 
in  dispute  is  uncertain.  It  is  as  certain  and 
definite  in  its  meaning  as  any  part  of  the 
deed;  fox  it  has  the  river  as  a  controlling 
monument  It  seems  to  us  that  we  must  ei- 
ther give  effect  to  this  clause,  and  limit  the 
grant  accordingly,  or  we  must  sustain  the 
lower  court  in  its  ruling  that  there  was  suf- 
ficient doubt  and  uncertainty  as  to  the  inten- 
tion of  the  grantor  to  warrant  the  Introduc- 
tion of  extrinsic  evidence  to  ascertain  that 
Intention  by  considering  the  situation  of  the 
parties,  the  subject-matter  at  the  time  of  con- 
tracting, and  the  attendant  and  surrounding 
circumstances  leading  to  the  execution  of  the 
Instrument  That  such  inquiry  may  be  made 
where  such  doubt  exists  Is  well  settled.  Mar- 
tin v.  Lloyd,  supra ;  Walsh  v.  Abbott,  145  Cal. 
285,  289,  78  Pac.  715,  104  Am.  St  Rep.  88, 
where  the  rule  is  spoken  of  as  a  familiar 
principle  of  construction. 

It  appeared  from  the  evidence  that  on  Sep- 
tember 19,  1887,  Cole  sold  to  Henry  Ross 
(Mrs.  Ross'  testator)  "69.25  acres  embraced 
by  the  land  on  the  west  side  of  Kings  river 
In  sections  27  and  28"  for  $1,731.25,  or  $25  per 
acre.  Having  lost  his  certificate  of  purchase, 
and  having  applied  for  a  duplicate,  he  enter- 
ed Into  a  bond  with  Ross  to  convey  the  land 
upon  obtaining  a  patent,  agreeing  to  repay 
the  money  upon  failure  to  obtain  the  patent. 
Ross  was  given  "Immediate  possession  of 
said  land,  and  to  use  the  same  in  such  man- 
ner as  he  may  see  proper,  and  to  cut  and  re- 
move wood  therefrom  in  such  quantities  as 
he  may  see  fit"  Before  Ross  died  Cole  made 
a  deed  to  him,  and  received  back  his  notes 
and  bond  given  as  security;  but  the  deed 
was  not  satisfactory  to  Ross,  and  was  not 
recorded,  and  after  his  death  Mrs.  Ross  was 
unwilling  to  accept  It  On  October  1,  1891, 
after  the  death  of  Ross,  Cole  made  the  deed 
In  question  to  her  as  executrix  of  her  hus- 
band's will.  This  was  at  her  request,  and 
the  deed  was  prepared  by  one  McKenzie  act- 
ing for  her.  In  doing  so  McKenzie  described 
the  land  on  both  sides  of  the  river;  but  he 
gave  the  acreage  as  originally  sold  to  Ross, 
and  then  inserted  the  clause,  which  has  giv- 
en rise  to  this  controversy.  No  new  con- 
sideration passed,  and  the  purpose  was  to 
complete  the  sale  of  Cole  to  Ross  In  the  lat- 
Cal.Rep.  92-94  P. — 29 


ter's  lifetime.  Cole  testified:  "After  I  made 
the  deed  to  Mrs.  Ross,  I  told  her:  'Why 
don't  you  buy  the  balance  of  this  land,  and 
have  it  all?'  and  she  says:  'If  William  Shaf- 
er  will  advise  me  to  buy  this  land,  I  will  pay 
you  your  price  for  it  and  take  it*  'All  right,' 
says  I,  'you  see  him.'  Mr.  Shafer  being  a 
son-in-law  of  mine,  I  wouldn't  approach  him. 
By  the  balance  of  this  land  I  meant  the 
swamp  land  in  27  and  28  on  the  east  side  of 
the  river.  I  can't  remember  how  many  acres 
there  were.  This  old  deed  that  was  return- 
ed to  me  had  been  tampered  with,  and  there 
was  80  acres  down  on  that  in  a  different 
handwrlte  altogether."  He  also  testified; 
"Mrs,  Balrd  (formerly  Mrs.  Ross)  never  did 
anything  with  the  land  on  the  east  side  of 
the  river.  She  didn't  claim  it"  Another 
witness,  familiar  with  the  land  since  1884, 
testified :  "I  never  knew  her  to  do  anything 
with  the  land  on  the  east  side  of  the  river. 
Q.  She  did  have  possession  of  the  land  ou 
the  west  side?  A.  Oh,  yes;  we  all  under- 
stand that  she  owned  the  land  on  the  west 
side;  used  to  go  there  often  for  picnics  and 
the  like;  never  knew  her  to  have  anything 
to  do  with  the  land  there."  Similar  testi- 
mony was  given  by  other  witnesses.  There 
is  evidence  in  some  degree  conflicting  with 
some  of  the  above  testimony,  but  the  trial 
court  alone  Is  charged  with  the  responsibility 
of  reconciling  the  evidence  adduced  before  it 
There  is  evidence  warranting  the  trial  court 
In  holding  that  the  land  originally  sold  by 
Cole  to  Ross  did  not  include  the  land  on  the 
east  side  of  the  river,  that  in  the  subsequent 
transactions  with  Mrs.  Ross  she  so  under- 
stood it  and  acted  upon  that  construction  of 
her  deed.  In  the  light  thrown  upon  the  in- 
strument by  these  extrinsic  facts,  which  were 
admissible  and  relevant,  we  are  clearly  of 
the  opinion  that  Mrs.  Ross  did  not  take  by 
the  deed  in  question  the  land  on  the  east  side 
of  the  river,  and  hence  conveyed  no  title  to 
her  grantee  through  whom  defendant  claims. 
These  extrinsic  facts  all  relate  to  a  time 
when  Mrs.  Ross  held  the  title  from  Cole. 
Code  Civ.  Proc.  §  1849;  Williams  v.  Harter, 
121  Cal.  47,  58  Pac.  405. 

Respondent  contends  that  the  tax  collector 
had  no  power  to  make  the  tax  deed  to  Meyer, 
for  the  reason  that  there  was  no  notice  given 
by  the  purchaser,  and  also  for  the  further 
reason  that  the  deed  contains  no  description 
of  the  land  attempted  to  be  conveyed.  The 
law  In  force  at  the  time  was  the  act  of 
March  19,  1891.  St.  1891,  p.  133.  Section  2, 
which  amended  section  8785  of  the  Political 
Code,  reads  in  part:  "Provided,  however, 
that  the  purchaser  of  property  sold  for  delin- 
quent taxes,  or  his  assigns,  must,  thirty  (30) 
days  previous  to  the  expiration  of  the  time 
for  the  redemption,  or  thirty  days  before  he 
applies  for  a  deed,  serve  the  owner  of  the 
property  purchased,  or  upon  the  person  oc- 
cupying the  property,  if  said  property  is  oc- 
cupied, a  written  notice."  (Then  follow  cer- 
tain things  which  must  be  embraced  in  the 
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notice.)  The  act  requires  a  duplicate  of  this* 
notice  to  be  filed  with  the  county  recorder. 
It  also  provides  for  posting  the  notice  upon 
the  property,  if  unoccupied,  and  the  owner 
cannot  be  found;  "and  no  deed  of  property 
sold  at  a  delinquent  tax  sale  shall  be  issued 
by  the  tax  collector,  or  any  officer,  to  the 
purchaser  of  said  property,  until  the  notice 
herein  provided  for  shall  have  been  given, 
and  each  purchaser  shall  have  filed  with  such 
tax  collector,  or  other  officer,  an  affidavit 
showing  that  the  notice  hereinbefore  requir- 
ed to  be  given  has  been  given  as  required," 
etc.  This  was  the  law  In  force  when  tbe 
deed  was  made,  and  must  govern  the  sale. 
Reed  v.  Lyon,  96  Cal.  501,  31  Pac.  619; 
Teralta  v.  Shaffer,  116  Cal.  518,  48  Pac.  613, 
58  Am.  St.  Rep.  194;  Walsh  v.  Burke,  134 
Cal.  594,  66  Pac.  866;  Collier  v.  Shaffer,  137 
Cal.  319,  70  Pac.  177.  In  the  recent  case  of 
Johnson  v.  Taylor  (Cal.)  88  Pac.  903,  10  L. 
R.  A.  (N.  S.)  818,  Mr.  Justice  Sloss  deals  at 
some  length  with  a  case  similar  to  this  and 
holds  that,  where  property  was  sold  for  de- 
linquent taxes  In  1894,  a  conveyance  to  the 
purchaser,  without  any  notice  of  the  expira- 
tion of  the  period  of  redemption  having  been 
given,  is  void.  Referring  to  the  statute  of 
1891,  supra,  the  learned  justice  said:  "As 
the  law  then  stood,  a  deed  could  not  be  is- 
sued to  the  purchaser  without  the  giving  of 
the  notice  required  by  section  3785  (Hughes 
v.  Cannedy,  92  Cal.  382,  28  Pac.  573),  and  one 
relying  on  a  tax  deed  was  bound  to  establish 
the  giving  of  such  notice  as  a  part  of  his 
proof  of  title  (Miller  v.  Miller,  96  Cal.  576, 
31  Pac.  247,  31  Am.  St.  Rep.  229;  Reed  v. 
Lyon,  96  Cal.  501,  31  Pac.  619;  Walsh  v. 
Burke,  134  Cal.  594,  66  Pac.  866).  The  opin- 
ion then  proceeds  to  discuss  the  effect  of  sub- 
sequent statutes^  and  concludes :  "Under  the 
law  as  it  existed  at  the  time  of  the  sale,  the 
plaintiff's  right  of  redemption  was  not  lim- 
ited by  any  fixed  time.  It  lasted  at  least  one 
year,  and  would  last  indefinitely  thereafter 
until  30  days  after  the  purchaser  should  give 
the  notice  required  by  the  statute."  It  was 
also  held  that  "the  requirement  of  giving 
notice  applied  as  well  to  the  state  as  to  n 
private  purchaser."  In  the  case  at  bar,  as  in 
Johnson  v.  Taylor,  there  was  no  proof  of 
any  such  notice  having  been  given,  and  as 
the  law  in  force  when  the  sale  was  made 
must  govern,  it  follows  that  defendant  has 
failed  to  establish  that  any  title  ever  passed 
from  Cole  to  him.  The  same  view  is  ex- 
pressed by  this  court  in  Guptill  v.  Kelsey.  5 
Cal.  App.  27,  91  Pac.  409.  These  cases  were 
decided  since  appellant's  brief  was  filed,  and 
would  seem  to  answer  his  contention.  Con- 
ceding that  the  evidence  offered  by  plaintiff 
in  rebuttal  of  recitals  in  the  deed  of  the 
:8tate  to  Meyer  was  Immaterial  and  irrele- 
vant, it  was  without  prejudice. 

It  remains  to  determine  whether  plaintiff 
proved  title.  Plaintiff  offered  In  evidence  a 
deed  by  Cole  to  S.  M.  King,  C.  W.  King,  and 
W.  R.  King  of  date  April  15,  1901  (and,  as 


we  have  seen,  Cole  was  then  the  owner), 
which  accurately  and  definitely  described  the 
property  In  dispute.  There  was  also  admit- 
ted In  evidence  over  defendant's  objection  a 
quitclaim  deed  of  the  Bank  of  Selma  to  the 
same  persons,  dated  March  20,  1901.  The 
bank  assumed  to  convey  by  virtue  of  pur- 
chase at  foreclosure  sale  under  a  mortgage 
executed  to  It  by  Cole.  Plaintiff  was  per- 
mitted also  to  introduce,  against  the  defend- 
ant's objection,  parol  testimony  to  prove  that 
S.  M.  and  C.  W.  King  conveyed  the  land  to 
plaintiff  by  deed  dated  March  20,  1901.  The 
objection  to  the  Bank  of  Selma  deed  is  that 
it  conveyed  nothing,  because  the  mortgage  to 
the  bank  failed  to  state  whether  the  town- 
ship was  north  or  south  of  the  Mt.  Diablo 
meridian.  The  title  of  plaintiff  is  establish- 
ed independently  of  this,  deed,  as  we  think, 
and  hence  we  need  not  consider  the  deed 
from  the  bank  to  the  Kings. 

S.  M.  King  was  plaintiff's  father  and  C.  W. 
King  was  plaintiff's  brother.  Plaintiff  testi- 
fied that  he  received  a  conveyance  of  the 
land  in  dispute,  and  left  it  in  the  care  of  his 
attorney,  Mr.  Cosgrove,  and  has  not  seen  It 
since,  but  did  not  remember  the  date.  Mr. 
Cosgrove  testified  that  he  himself  prepared 
a  deed  from  S.  M.  and  C.  W.  King  to  plain- 
tiff, that  it  was  signed  and  acknowledged  by 
C.  W.  King  in  his  office,  that  it  was  sent  to 
Selma  to  be  executed  by  S.  M.  King,  that  it 
was  returned  to  his  office  "signed  by  S.  M. 
King  and  properly  acknowledged."  He  testi- 
fied: "Now  that  deed  has  been  misplaced  In 
my  office  with  the  original  deed  from  Cole 
to  King.  I  have  evidently  wrapped  it  up  in 
some  papers,  and  I  have  not  been  able  to 
find  them,  although  I  have  made  diligent 
search  at  different  times  within  the  last 
three  months.  *  •  *  I  know,  as  a  matter 
of  fact,  however,  that  the  conveyance  was  ac- 
tually made.  It  covered  the  swamp  and 
overflowed  land.  I  remember  the  contents 
of  the  document,  and  the  names  of  the  par- 
ties contained  in  it  (naming  them).  There 
was  a  description  of  the  land  contained  in 
the  deed.  I  know  what  that  description  was 
(describing  the  land  In  controversy).  Tbe 
document  contained  a  habendum  clause.  It 
contained  the  usual  common  clauses  of  print- 
ed forms  of  deeds.  It  was  a  grant  deed  (giv- 
ing other  particulars).  •  •  *  When  It 
came  back  from  Selma  or  somewhere  S.  M. 
King's  name  was  appended,  together  with  a 
certificate  of  acknowledgment  by  him.  The 
certificate  of  acknowledgment  was  In  due 
form,  taken  before  a  notary  or  a  justice  of 
the  peace.  I  wouldn't  be  certain  which.  It 
was  in  due  form."  On  cross-examination 
he  testified  that  he  could  not  state  whether 
it  came  back  through  the  mall,  but  thought 
it  did;  that  he  discovered  he  had  lost  it 
while  he  was  preparing  for  the  trial  within 
the  last  three  months;  that  he  did  not  look 
among  all  the  papers  in  his  office,  but  did 
look  among  all  of  them  that  he  "thought  by 
any  possibility  it  might  become  confused 
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with";  that  he  would  not  state  positively  it 
was  not  in  his  office,  but  that  he  had  not  de- 
stroyed It  or  intentions  lly  given  it  away  to 
any  one;  that  he  knows  he  has  searched 
among  all  the  papers  that  he  thought  by  any 
possibility  it  could  be  among ;  that  he  did  not 
look  in  all  his  books  to  see  If  it  had  not  been 
folded  In  some  one  of  them,  but  looked  where 
it  ought  to  be  or  might  be,  "but  not  In  every 
place  where  It  was  possible  for  it  to  be"; 
that  he  had  recently  made  a  careful  search 
in  every  place  where  he  thought  It  likely 
was. 

It  is  claimed  by  appellant  that  no  sufficient 
foundation  was  laid  for  the  admission  of  tes- 
timony as  to  the  loss  of  the  deed  or  its  con- 
tents; that  the  testimony  of  the  alleged 
grantors  of  the  deed  should  have  been  taken, 
or  the  notary's,  or  its  absence  accounted  for ; 
that  Mr.  Cosgrove  did  not  exhaust  the  search 
of  all  places  in  his  office  where  by  some  pos- 
sibility the  deed  might  have  been  discovered ; 
that  plaintiff  did  not  testify  that  he  had  not 
possession  of  the  deed,  and  did  not  then  know 
its  whereabouts.  But  plaintiff  did  testify 
that  he  left  It  in  care  of  Mr.  Cosgrove,  his  at- 
torney, and  since  that  time  he  had  not  seen 
it.  He  could  not  truthfully  say  that  he  had 
not  seen  it  If  he  had  it  In  his  possession.  It 
would  have  strengthened  plaintiff's  case  had 
he  shown  by  the  grantors  that  they  signed 
the  deed,  or  by  the  notary  that  he  had  taken 
their  acknowledgment  of  Its  execution,  but 
we  cannot  say  that  such  proof  was  indispen- 
sable. The  Code  provides  that  the  original 
writing  must  be  produced  and  proved,  except 
where  it  is  lost  or  destroyed,  in  which  case 
proof  of  loss  or  destruction  must  be  first 
made.  If  it  has  been  lost  and  proof  of  that 
fact  made,  evidence  of  its  contents  may  be 
taken  by  the  recollection  of  witnesses.  Code 
Civ.  Proc.  88  1855,  1937.  We  think  the  term 
"loss"  as  used  in  the  statute  means  some- 
thing different  from  destruction,  for  In  the 
latter  case  loss  would  necessarily  follow,  but 
not  so  In  case  of  loss.  The  instrument  may 
be  lost  for  all  practical  purposes  of  the  trial 
when  It  cannot  be  found  after  diligent  search 
and  yet  it  may  exist  We  do  not  think  that 
reasonable  diligence  in  making  the  search 
should  require  the  exploration  of  all  possible 
places  where  the  instrument  might  be. 

Whether  a  sufficient  foundation  was  laid 
to  justify  secondary  evidence  Is  a  question  of 
law,  and  the  evidence  may  be  examined  by 
the  appellate  court  to  determine  Its  sufficien- 
cy. Still  no  arbitrary  or  hard  and  fast  rule 
can  be  laid  down  by  which  to  judge  the  evi- 
dence. The  rule  stated  by  Mr.  Greenleaf  is 
as  follows:  "If  the  instrument  is  lost,  the 
party  Is  required  to  give  some  evidence  that 
such  a  paper  once  existed,  though  slight  evi- 
dence is  sufficient  for  this  purpose,  and  that 
a  bona  fide  and  diligent  search  has  been  unsuc- 
cessfully made  for  it  in  the  place  where  it  is 
most  likely  to  be  found,  If  the  nature  of  the 
case  admits  such  proof;  after  which  his  own 
affidavit  is  admissible  to  the  fact  of  its  loss. 


•  *  •  What  degree  of  diligence  In  the 
search  is  necessary,  It  Is  not  easy  to  define, 
as  each  case  depends  much  upon  its  peculiar 
circumstances;  and  the  question  whether  the 
loss  of  the  instrument  is  sufficiently  proved 
to  admit  secondary  evidence  of  its  contents 
is  to  be  determined  by  the  court,  and  not  by 
the  jury.  But  It  seems  that  in  general  the 
party  is  expected  to  show  that  he  has  in  good 
faith  exhausted,  in  a  reasonable  degree,  all 
the  sources  of  information  and  means  of  dis- 
covery which  the  nature  of  the  case  would 
naturally  suggest,  and  which  were  accessible 
to  him.  It  should  be  recollected  that  the 
subject  of  the  proof  is  merely  to  establish  a 
reasonable  presumption  of  the  loss  of  the  in- 
strument, and  that  this  is  a  preliminary  in- 
quiry addressed  to  the  discretion  of  the  judge. 
If  the  paper  was  supposed  to  be  of  little  val- 
ue, or  is  ancient,  a  less  degree  of  diligence 
will  be  demanded,  as  it  will  be  aided  by  the 
presumption  of  loss  which  these  circumstan- 
ces afford."  1  Greenleaf  on  Evidence  (16th 
Ed.)  8  5636.  The  surrounding  circumstances, 
and  facts  are  to  be  taken  into  consideration ; 
the  presence  or  absence  of  pecuniary  interest 
or  other  improper  motive  In  seeking  to  sub- 
stitute secondary  for  the  best  evidence;  the 
probability  that  the  Instrument  was  material- 
ly different  from  that  sought  to  be  establish- 
ed by  the  oral  proof;  the  effect  such  proof 
would  have  upon  the  rights  of  the  person 
seeking  to  exclude  It;  the  character  of  the 
witnesses,  and  their  relation  to  the  trans- 
action as  Interested  parties  or  otherwise. 
These  and  other  matters  that  might  be  sug- 
gested are  fair  subjects  for  consider atlonr 
and  the  weight  to  be  given  them  is  largely 
within  the  discretion  of  the  trial  judge. 

In  the  case  here  the  title  to  the  property 
passed  to  the  Kings — father  and  his  two  sons 
— by  Cole's  deed.  Plaintiff  has  a  third  In- 
terest by  virtue  of  that  deed.  Proof  that  the 
father  and  the  other  son  conveyed  to  plaintiff 
could  not  affect  the  title  of  defendant,  for  he 
has  none,  and  as  they  are  not  parties  to  the 
action  a  judgment  resting  on  such  proof 
could  not  affect  their  interest  At  most  it 
would  only  meet  the  technical  rule  of  law 
that  plaintiff  in  the  action  must  rely  upon 
the  strength  of  his  own  title  and  not  upon 
the  weakness  or  failure  of  his  adversary's. 
No  motive  of  self-interest  can  be  Imputed  to 
Mr.  Cosgrove,  nor  can  a  reasonable  belief  be 
entertained  that  he  would  falsify  the  con- 
tents of  the  deed  drawn  by  him,  or  that  he 
could  have  had  any  possible  interest  in  con- 
cealing it;  his  testimony  being  that  Its  sole 
purpose  was  to  pass  to  plaintiff  the  interest 
held  by  his  father  and  brother.  Besides,  his 
testimony  was  that  the  brother  in  fact  exe- 
cuted and  acknowledged  the  deed  In  his  of- 
fice, and,  while  this  fact  does  not  bear  direct- 
ly upon  the  fact  that  the  deed  was  after- 
wards lost,  It  is  a  fact  not  to  be  Ignored  in 
considering  the  weight  to  be  given  Mr.  Cos- 
grove's  testimony  as  to  the  loss  or  disappear-, 
ance  of  the  deed.   Most  of  the  cases  cited  by 
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appellant  were  cases  where  the  secondary 
evidence  was  vital  in  determining  In  whom 
the  title  was  vested — plaintiff  or  defendant 
But  here  the  result  must  be  to  quiet  plain* 
tiff's  title  to  one-third  interest  in  the  proper- 
ty, leaving  the  other  two-thirds  to  be  deter- 
mined possibly  In  another  action,  but  in  no 
event  to  belong  to  defendant.  In  our  opinion 
there  ws|  a  sufficient  foundation  laid  to  ad- 
mit the  secondary  evidence  offered. 

Most  of  the  rulings  upon  the  evidence  com- 
plained of  depend  upon  the  view  of  the  law 
taken  by  defendant  as  to  which  we  have  ex- 
pressed our  disagreement  with  him  and  have 
thus  disposed  of  them.  Borne  of  these  rul- 
ings have  been  noticed  in  the  course  of  the 
opinion,  and  others  will  at  once  be  seen  to  be 
either  free  from  error  or  not  prejudicial  from 
our  standpoint  of  the  main  question  to  which 
the  rulings  related.  We  have  examined  the 
other  rulings  to  which  exception  was  taken, 
and  fail  to  discover  such  prejudicial  error 
as  would,  under  the  view  we  have  taken  of 
the  case,  warrant  a  reversal.  This  view  also 
makes  It  unnecessary  to  consider  the  motion 
for  a  nonsuit. 

The  judgment  and  order  are  affirmed. 

We  concur:   BUBNETT,  J. ;  HART,  J. 

On  Rehearing. 

CHTPMAN,  P.  J.  We  do  not  feel  called  up- 
on to  write  opinions  In  all  cases  where  rehear- 
lngs  are  denied  or  granted,  and  where  we  fall 
to  do  so  it  is  through  no  Indifference  to  the 
views  of  counsel,  but  because  our  attention  is 
Invited  to  no  question,  necessary  to  the  deci- 
sion, which  has  not  in  our  judgment  been  suf- 
ficiently noticed.  Where  some  more  or  less  vi- 
tal question  has  been  overlooked  or  Insuffi- 
ciently treated,  it  would  seem  but  just  that  fur- 
ther consideration  to  it  should  be  given.  The 
court  invites  careful  scrutiny  of  Its  decisions, 
and  deems  it  a  favor  to  be  given  an  oppor- 
tunity to  correct  errors  which  it  may  have 
committed.  Our  attention  is  now  invited  to 
two  points  which  counsel  urges  were  either 
overlooked  or  not  given  due  consideration. 
It  is  said  that  we  "overlooked,  as  did  the 
court  below,  the  provisions  of  section  10C9  of 
the  Civil  Code,  which  provides  that  a  grant 
between  private  parties  Is  to  be  interpreted 
in  favor  of  the  grantee" ;  and  It  Is  urged  that, 
If  the  several  parts  of  a  grant  are  absolutely 
Irreconcilable,  the  former  prevails.  Section 
1070,  Civ.  Code.  Where  the  question  is  sim- 
ply one  of  construction,  the  Code  rule  should 
be  followed.  But  the  general  rule  that  the 
earlier  clause  prevails  Is  not  imperative 
where  the  Inconsistency  or  Irreconcilability 
is  so  great  as  to  justify  extrinsic  evidence  to 
explain  It  The  Code  rule  that  a  grant  Is  to 
be  interpreted  in  favor  of  the  grantee  must 
be  read  in  connection  with  another  Code  rule 
(section  1654,  Civ.  Code),  which  provides  that, 
where  there  Is  uncertainty,  the  language  of 
the  instrument  must  be  interpreted  most 


strongly  against  the  party  who  caused  the 

uncertainty  to  exist  In  the  present  case  the 
deed  under  examination  was  prepared  by  Mo 
Kenzle,  the  attorney  or  agent  of  Mrs.  Boss, 
and  was  executed  at  her  request  as  thus  pre- 
pared. We  still  think  that  the  latter  clause 
of  the  deed  cannot  be  wholly  Ignored,  but 
that  extrinsic  evidence  was  admissible  to  aid 
the  court  in  arriving  at  the  intention  of  the 
parties. 

Upon  the  evidence  It  may  be  admitted  that 
the  trial  court  would  have  been  justified  in 
reaching  a  different  conclusion  as  to  the  in- 
tention of  the  parties,  Mrs.  Boss  testified 
that  her  intention  In  having  the  disputed 
clause  inserted  in  the  deed  was  to  make  sure 
that  she  would  get  the  land  west  of  the  river. 
Her  testimony  is,  in  some  respects,  corrob- 
orated. On  the  other  hand,  the  testimony  of 
Cole  leads  to  a  different  conclusion,  certainly 
as  to  his  Intention  in  executing  the  deed,  and 
what  he  understood  to  be  Its  purpose,  and 
the  conduct  of  Mrs.  Boss  in  some  degree 
weakened  her  statement  The  testimony  and 
also  the  documentary  evidence  on  the  point 
are  in  open  conflict  It  was  the  province  of 
the  trial  judge  to  reconcile  conflicting  evi- 
dence and  Inferences  derivable  therefrom. 
If  we  are  correct  In  our  view  that  resort  to 
extrinsic  evidence  was  justified,  the  rule  that 
where  there  Is  a  substantial  conflict  this 
court  will  not  Interfere  with  the  conclusions 
of  the  trial  court  leaves  us  without  power  to 
look  farther.  The  manifestly  firm  and  hon- 
est conviction  of  counsel  for  appellant  that 
we  are  in  error  in  holding  that  extrinsic  evi- 
dence was  admissible  has  led  us  to  re-exam- 
ine the  question ;  but  with  our  present  lights, 
we  are  still  of  the  opinion  that  such  evidence 
was  properly  taken.  Indeed,  this  to  our 
minds  Is  the  principal  question  in  the  case, 
and,  fortunately  for  appellant  if  we  are 
wrong,  he  has  an  adequate  and  speedy  meth- 
od to  correct  our  error. 

Behearlng  is  denied. 

We  concur:   HABT,  J.;  BUBNETT,  J. 


7  Gal.  App.  41 
KNIGHT  v.  COHEN  et  aL  (Civ.  421.) 

(Court  of  Appeal,  Second  District,  California. 
Nov.  22,  1007.    Rehearing  Denied  by  Su- 
preme Court  Jan.  21, 1908.) 

1.  Trial  —  Agreed  Statement  or  Facts  — 
Findings  or  Fact— Necessity. 

Where  a  case  is  submitted  on  an  agreed 
statement  of  facts,  the  only  question  for  consid- 
eration is  the  law  applicable  thereto,  and  no 
findings  of  fact  need  be  made. 

[Ed.  Note.— For  cases  in  point  aee  Cent  Dig. 
vol  46,  Trial,  ii  908-911.] 

2.  Adverse  Possession— Hostile  Character 
—Claim  or  Right. 

The  occupancy  of  land,  to  constitute  ad- 
verse user,  must  be  based  on  a  claim  of  right, 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  {f  387-389.] 

8.  Same— Nature  and  Grounds. 

Possession  and  user  as  owners  usually  hold 
and  use  land,  without  recognizing  title  In  an- 
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other,  or  disavowing  title  In  himself,  will,  if  un- 
explained, establish  a  claim  of  title  by  the  oc- 
cupant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  1,  Adverse  Possession,  H  394,  896.] 

4.  Waters  and  Water  Courses— Irrigation 
Dines— Basement  in  Land— Adverse  Pos- 
session—Burden or  Pboof. 

Where  plaintiffs  grantors  entered  upon  land 
under  an  invalid  deed;  and  maintained  a  water 
course  over  a  part  thereof  openly,  continuously, 
and  with  defendant's  knowledge  for  more  than 
five  years,  the  burden  is  on  defendant,  in  order 
to  establish  her  exclusive  title  thereto,  to  show 
that  plaintiff's  user  was  by  permission,  or  other- 
wise explain  it. 

6.  Adverse  Possession— Hostile  Character 
— Purchaser  under  Invalid  Deed. 

Where  plaintiff's  grantors  entered  under  an 
invalid  deea  upon  land,  which  defendant  subse- 
quently purchased  upon  foreclosure  of  a  deed  of 
trust  executed  before  such  entry,  they  did  not 
become  tenants  by  sufferance  of  defendant  upon 
the  execution  of  the  trust  and  purchase  by  her, 
and  their  subsequent  possession,  in  the  absence 
of  agreement,  was  as  owner  and  claimant,  which 
might  ripen  into  a  prescriptive  title. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  If  415-417.] 

6.  Same— Color  or  Title. 

Code  Civ.  Proc.  §  322,  provides  that  the 
possession  of  property  under  exclusive  claim  of 
title  under  a  written  instrument  for  five  years  is 
deemed  to  be  held  adversely.  Plaintiff  s  gran- 
tors entered  upon  land  under  a  deed  conveying 
no  title,  and  maintained  a  water  course  there- 
on openly  and  continuously  for  five  years,  using 
the  land  as  their  own,  and  expressly  claiming 
title  thereto  by  virtue  of  the  deed,  and  defend- 
ing suits  by  defendant  to  oust  them.  Held, 
that  the  possession  of  plaintiff  and  his  grantors 
was  under  color  of  title  and  adverse. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  §§  394,  409,  415-417.] 

7.  Same— Extent  of  Possession. 

The  extent  of  the  right  obtained  by  an  ad- 
verse holding  under  an  invalid  deed  is  not  de- 
termined by  the  terms  of  the  grant  therein,  but 
by  actual  occupation  and  use. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  §|  547-594.] 

8.  Waters  and  Water  Courses— Irrigation 
Lines  —  Rights  or  Wat  —  Estoppel  to 
Claim. 

Condemnation  proceedings  brought  by  plain- 
tiff to  secure  a  right  of  way  for  an  enlarged 
pipe  line,  and  for  several  tunnels,  would  not 
estop  him  from  asserting  a  prescriptive  right 
to  the  land  upon  which  the  original  line  was 
maintained,  since  the  proceedings  were  not  to 
acquire  the  right  then  in  use,  but  to  enlarge  it. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Walter  Bordwell,  Judge. 

Action  by  Jesse  Knight,  trustee,  against 
Emily  G.  Cohen  and  William  Cohen.  From 
a  Judgment  in  plaintiff's  favor,  defendants 
appeal.  Affirmed. 

See  90  Pac.  145. 

J.  J.  Scrlvner,  Alfred  H.  Cohen,  and  Law- 
ler,  Allen  &  Van  Dyke,  for  appellants.  An- 
derson &  Anderson  and  Munson  &  Barclay, 
for  respondent 

SHAW,  J.  This  Is  an  action  brought  to 
obtain  an  injunction  against  defendants  re- 
straining them  from  cutting  or  otherwise  In- 
terfering with  a  pipe  line  of  plaintiff's  ex- 
tending across  the  land  of  appellant  Emily 


G.  Cohen,  and  by  means  whereof  plaintiff 
conducts  certain  waters  developed  upon  con- 
tiguous lands  to  the  consumers  thereof. 

The  case  was  submitted  upon  an  agreed 
statement  of  facts,  it  being  stipulated  that 
the  court  might  base  Its  conclusions  of  law 
thereupon  and  render  Judgment  accordingly. 
The  court  adopted  the.  statement  of  facts  as 
its  findings,  and,  in  addition  thereto,  found 
that  all  the  allegations  of  the  complaint  were 
true,  and  that  all  of  the  denials  of  the  an- 
swer to  the  complaint  were  untrue.  These 
two  findings  should,  if  findings  be  necessary 
in  such  a  case,  dispose  of  the  contention  of 
appellant,  It  has  been  held,  however,  that 
where  a  case  is  submitted  upon  an  agreed 
statement  of  facts,  no  findings  are  necessary, 
the  only  question  being  as  to  what  is  the  law 
applicable  to  those  facts.  Gregory  v.  Greg- 
ory, 102  Cal.  50,  36  Pac.  864;  McMenomy  v. 
White,  115  Cal.  839,  47  Pac  109.  This  be- 
ing true,  it  is  necessary  to  call  attention  to 
such  parts  of  this  lengthy  narrative  as  may 
be  pertinent  to  a  proper  consideration  of 
the  question  presented. 

From  this  statement  It  appears  that  In 
1893  May  I.  Gould,  who  was  the  owner  of 
the  land  across  which  said  pipe  line  extends, 
executed  a  deed  of  trust  whereby  she  con- 
veyed said  lands  to  a  trustee  as  security  for 
the  payment  of  a  loan  obtained  from  the  ap- 
pellant Emily  G.  Cohen.  Default  was  made 
in  the  payment  of  this  loan,  and  on  February 
20,  1809,  the  trust  was  executed  by  sale  of 
the  property  to  said  Cohen,  who  immediately 
entered  into  possession  thereof.  On  April 
30,  1898,  said  Gould,  the  then  occupant  and 
owner  of  said  land  subject  to  said  deed  of 
trust,  executed  to  one  Dunham,  the  grantor 
of  plaintiff,  a  deed  whereby  she  granted  to 
said  Dunham  a  right  of  way  across  the  lands 
in  question  for  the  construction  of  said  pipe 
line,  which  he  immediately  constructed  over 
and  across  said  lands,  since  which  time  he 
and  his  successors  In  Interest  have  continu- 
ously used  said  pipe  line  for  the  purposes 
for  which  It  was  intended.  This  deed  to 
Dunham  was  not  recorded,  and  defendants 
had  no  knowledge  of  Its  existence  at  the  time 
Emily  G.  Cohen  acquired  title  to  and  posses- 
sion of  the  land.  On  May  25,  1899  (after  Co- 
hen had  acquired  title  and  possession  of  said 
land),  Dunham  Joined  with  others  In  the  ex- 
ecution of  a  deed  whereby  they  conveyed  said 
pipe  line,  with  certain  water  rights  and  wa- 
ter-bearing land,  to  plaintiff.  This  deed  was 
recorded  May  31,  1899.  Plaintiff  and  his 
predecessors  In  Interest  had  for  more  than 
six  years  prior  to  the  acts  complained  of 
maintained  said  pipe  Hue  across  said  lands 
of  appellant  Emily  G.  Cohen,  and  had  been 
In  the  continuous,  open,  visible,  and  exclusive 
use  and  possession  of  said  pipe  line  during 
all  of  said  time  under  and  by  virtue  of  said 
grants  from  May  I.  Gould  and  said  Dunham 
and  others,  and  during  all  of  said  time  had 
openly,  visibly,  notoriously,  and  continuously 
conducted  waters  over  the  said  lands  of  said 
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Cohen  through  said  pipe  line  without  Inter- 
ruption In  the  use  of  said  pipe  line  so  grant- 
ed to  him  and  his  predecessors  by  the  afore- 
said grants.  It  appears  that  since  November 
22,  1899,  appellant  Emily  G.  Cohen  has  been 
continuously  engaged  in  litigation  with  plain- 
tiff and  others  over  the  question  of  owner- 
ship of  the  waters  carried  through  said  pipe 
line  by  plaintiff  and  the  right  to  the  use 
thereof,  In  which  litigation  said  defendant 
Emily  G.  Cohen  has  denied  plaintiff's  right 
to  use  or  carry  away  any  of  said  waters  by 
means  of  said  pipe  line  or  otherwise.  When 
said  Cohen  acquired  title  to  said  lands  and 
took  possession  thereof  on  February  20,  1899, 
appellant  learned  that  respondent  was  using 
said  pipe  line  and  operating  the  same  over 
her  land,  but  she  had  not  learned  that  plain- 
tiff claimed  to  have  constructed  said  pipe 
line  over  said  lands  under  and  by  virtue  of 
the  unrecorded  deed  from  May  I.  Gould.  On 
November  22,  1899,  Emily  G.  Cohen  com- 
menced an  action  against  the  plaintiff,  who, 
on  February  6,  1900,  in  an  amended  answer 
filed  therein,  alleged  that  they  (plaintiff  here- 
in and  others)  "admit  that  they  conducted 
by  means  of  pipes  the  waters  of  said  springs 
and  the  said  developed  waters  across  certain 
lands  described  in  the  complaint,  but  allege 
chat  the  same  was  under  grant  of  right  of 
way  from  May  I.  Gould  of  date  April  30, 
1898,  to  Edward  Dunham,  and  under  grant 
from  William  Hefferman  to  Edward  Dun- 
ham, conveying  said  land  to  said  Edward 
Dunham,  of  date  April,  1898,  and  at  date  of 
sa id  deeds  May  I.  Gould  was  in  possession 
of  said  land  claiming  the  same,  and  said 
William  Hefferman  held  the  record  legal  title 
thereto."  Hefferman  held  a  sheriffs  deed  to 
said  lands  under  a  sale  made  upon  execution 
issued  upon  a  judgment  rendered  against 
said  Gould.  During  all  of  the  times  in  ques- 
tion plaintiff  and  his  predecessors  in  interest 
maintained  and  operated  said  pipe  line  over 
and  across  said  lands,  and  conducted  wa- 
ter through  the  same  with  the  knowledge  of 
the  appellant  Emily  G.  Cohen,  and  without 
any  objection  or  interference  therewith  from 
her,  except  as  hereinafter  stated,  and  with- 
out rendering  any  compensation  for  the  use 
of  said  pipe  line;  but  he  never  at  any  time 
informed  her  in  words  that  he  claimed  a 
legal  right  so  to  do.  On  April  15,  1905,  as- 
serting her  right  so  to  do,  defendant  Emily 
G.  Cohen  broke  and  cut  said  pipe  line,  there- 
by preventing  the  use  of  the  same  by  plain- 
tiff, who  Immediately  entered  upon  said 
lands  along  the  line  of  said  pipe  line,  and, 
after  making  the  repairs  necessary  to  restore 
it  to  a  condition  of  usefulness,  instituted  this 
action,  alleging  in  his  complaint  that  de- 
fendants threatened  to  and  would,  unless 
restrained  by  an  order  of  court,  again  de- 
stroy the  pipe  line  and  render  it  Impossible 
to  conduct  the  water  through  the  same,  all 
of  which  was  admitted. 

While  freely  admitting  plaintiff's  posses- 
sion and  use' of  the  pipe  line  for  a  period  of 


more  than  five  years,  and  that  such  use  and 
occupation  was  open,  notorious,  continuous, 
and  uninterrupted,  and  with  the  knowledge 
and  acquiescence  of  appellant  Emily  G.  Co- 
hen, it  is  nevertheless  contended  that  these 
facts  are  insufficient  to  establish  a  prescrip- 
tive right  in  plaintiff,  for  the  reason  that  it 
Is  not  shown  that  such  use  and  possession 
was  under  a  claim  of  right,  and  hence  the 
possession  is  lacking  In  one  of  the  essential 
elements  necessary  to  constitute  an  adverse 
holding,  without  which  possession  could  not 
ripen  into  a  prescriptive  right.  It  is  also  in- 
sisted that  as  the  sale  under  the  deed  of  trust 
canceled  all  rights  acquired  by  Dunham  by 
virtue  of  the  unrecorded  deed  from  May  I. 
Gould,  such  deed  could  not  constitute  color 
of  title,  and  plaintiff's  possession  was  there- 
fore that  of  a  tenant  at  will  of  appellant 
Emily  G.  Cohen.  In  Thomas  v.  England,  71 
Cal.  460,  12  Pac.  493,  it  is  said :  'To  perfect 
an  easement  by  occupancy  for  five  years,  the 
enjoyment  must  be  adverse,  continuous,  open, 
peaceable.  It  must  be  adverse,  and  under 
claim  of  a  legal  right  so  to  do,  and  not  by  the 
consent,  permission,  or  indulgence  merely  of 
the  owner  of  the  alleged  servient  estate." 
Adverse  use  is  inconsistent  with  a  license  or 
permissive  use.  The  occupation  In  order  to 
constitute  an  adverse  user  must  be  based  up- 
on a  claim  of  right.  This  claim  may  be  made 
by  acts  alone  quite  as  effectively  as  by  the 
use  of  words  either  oral  or  written.  Barnes- 
v.  Light,  116  N.  Y.  34,  22  N.  E.  441.  Posses- 
sion and  user  as  owners  are  accustomed  to 
hold  and  use  such  property  without  recogni- 
tion of  title  in  another,  or  disavowal  of  title 
in  himself,  will,  if  unexplained,  raise  a  pre- 
sumption of  title  in  the  occupant,  and  in  the 
absence  of  evidence  In  rebuttal  will  establish 
the  fact  of  a  claim  of  title.  La  Frombois  v. 
Smith,  8  Cow.  589,  18  Am.  Dec.  463.  "If 
there  has  been  the  use  of  an  easement  for  20' 
years  unexplained,  it  will  be  presumed  to  be 
under  a  claim  of  right  and  adverse,  and  be- 
sufficient  to  establish  a  title  by  prescription, 
and  to  authorize  the  presumption  of  a  grant, 
unless  contradicted  or  explained."  Wash- 
burn on  Easements  and  Servitudes,  p.  156. 
In  Cox  v.  Forrest,  60  Md.  74,  it  is  said: 
"Where  one,  however,  has  used  a  right  of 
way  for  20  years  unexplained,  It  Is  but  fair- 
to  presume  the  user  is  under  a  claim  of  right, 
unless  it  appears  to  have  been  by  permission." 

Under  the  admitted  facts,  It  devolves  up- 
on appellant  to  show  that  the  user  was  by  per- 
mission, or  otherwise  explain  It.  The  only 
contention  upon  this  point  urged  by  appel- 
lant is  that,  respondent  having  entered  un- 
der the  deed  from  May  I.  Gould,  executed' 
subsequently  to  the  deed  of  trust,  under  which 
appellant  Emily  G.  Cohen  acquired  title,  be- 
came a  tenant  of  said  Cohen  by  sufferance  in 
subordination  to  the  title  of  appellant,  which, 
relation  would  continue  until  a  disavowal  on 
his  part,  with  notice  of  such  disavowal 
brought  home  to  appellant.  In  support  of 
this  position  counsel  cites,  among  other  cases*. 
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Graydon  v.  Hurd,  55  Ted.  724,  5  C.  C.  A.  258. 
This  was  a  sale  tinder  a  decree  foreclosing  a 
mortgage,  and  the  decree  directed  that  per- 
sons in  possession  of  the  land  should  deliver 
possession  to  the  purchaser  "on  production  of 
the  deed  to  the  premises  and  a  certified  copy 
of  the  order  confirming  the  report  of  such 
sale  after  such  order  has  become  absolute." 
The  court  held  that  this  order  was  a  recogni- 
tion of  the  relation  of  landlord  and  tenant 
by  sufferance  between  the  purchaser  and  oc- 
cupant of  the  land.  In  Its  opinion  the  court 
says :  "There  is  some  conflict  in  the  decisions 
of  the  state  courts  upon  the  question,"  thus 
apparently  recognizing  the  fact  that  the  Su- 
preme Court  of  this  state  has  held  contrary 
to  the  rule  there  laid  down.  In  McDermott 
v.  Burke,  16  CaL  580,  the  Supreme  Court,  In 
considering  the  questions  says:  "The  rela- 
tion between  the  purchaser  and  tenant  is  that 
of  owner  and  trespasser  until  some  agree- 
ment, express  or  Implied,  is  made  between 
them  with  reference  to  the  occupation."  No 
such  agreement  was  ever  made.  Plaintiff 
never  acknowledged  any  one  as  lessor,  nor 
recognized  the  title  of  any  one  as  being  para- 
mount to  his  own.  He  did  not  enter  or  oc- 
cupy the  land  by  virtue  of  any  license  or  per- 
missive right,  but  entered,  as  alleged  in  the 
answer  filed  on  February  6,  1900,  in  the  ac- 
tion brought  by  Emily  O.  Cohen  against  the 
La  Canada  Land  &  Water  Company,  under 
a  grant  of  right  of  way  from  Gould  and  Hef- 
ferman,  the  latter  alleged  to  be  the  holder  of 
the  legal  title  to  the  right  so  granted.  That 
the  legal  title  was  vested  in  the  trustee  and 
the  deed  in  fact  conveyed  no  title  is  immate- 
rial. It  nevertheless  constituted  color  of  ti- 
tle (Wilson  v.  Atkinson,  77  Cal.  485,  20  Pac. 
66, 11  Am.  St  Rep.  299;  Packard  v.  Moss,  68 
Cal.  123,  8  Pac  818;  Cameron  v.  United 
States,  148  U.  S.  308,  13  Sup.  Ct.  595,  37  L. 
Ed.  459;  Wood  on  Limitation  of  Actions,  8 
259);  and  whether  sufficient  or  not,  this  al- 
legation in  the  answer  gave  Emily  G.  Cohen 
notice  (if  notice  were  necessary)  that  plain- 
tiffs occupancy  was  under  a  claim  of  right, 
and,  under  the  provisions  of  section  322  of 
the  Code  of  Civil  Procedure,  possession  must 
be  deemed  to  be  held  adversely. 

The  deed  Is  of  no  consequence  so  far  as 
denning  the  extent  of  the  right ;  Its  only  func- 
tion being  to  furnish  a  basis  for  the  claim, 
the  extent  of  which  is  measured  by  actual 
occupation  and  use.  "Where  location  and 
duration  of  a  way  are  not  defined,  they  may 
be  fixed  by  use  and  acts  of  acquiescence." 
Washburn  on  Easements,  §  239.  The  facts 
clearly  show  that  the  general  attitude  of  the 
parties  was  from  the  first  one  of  hostility  to- 
wards each  other,  and  that  from  November 
22,  1899,  they  were  continuously  engaged  in 
litigation.  "The  relations  of  the  parties,  their 
conduct,  the  situation  of  the  property,  and 
all  the  surrounding  circumstances"  (Clarke 
v.  Clarke,  133  Cal.  667,  66  Pac.  10),  evidence 
the  fact  that  the  use  was  under  a  claim  of 


right,  rather  than  by  reason  of  a  mere  mat- 
ter of  neighborly  accommodation. 

We  attach  no  weight  to  appellants'  con- 
tention that  the  condemnation  suit  brought 
by  plaintiff  should  constitute  an  estoppel 
against  his  plea  of  a  prescriptive  right.  It 
clearly  appears  that  the  purpose  sought  was 
not  to  acquire  by  condemnation  the  right  then 
in  use,  but  a  right  of  way  for  a  pipe  line  of 
increased  capacity,  as  well  as  certain  tunnel 
rights. 

The  judgment  is  affirmed. 

We  concur:  ALLEN,  P.  J.;  TAGGART,  J. 


7  Cal.  App.  76 
NELSON  v.  NELSON.    (Civ.  448.) 

(Court  of  Appeal,  Second  District,  California. 
Nov.  25,  1907.   Rehearing  Denied  by  Su- 
preme Court  Jan.  23,  1908.) 

1.  Divorce— Disposition  of  Pbopebtt— Com- 
munity Pbopertt  under  Statute. 

Under  Civ.  Code,  §  146,  subd.  1,  providing 
that  upon  granting  a  divorce  for  extreme  cruelty 
the  court  may  assign  the  community  property 
to  the  parties  in  such  proportions  as  it  may 
deem  just,  plaintiff,  on  obtaining  a  divorce  for 
extreme  cruelty,  cannot,  because  of  that  fact 
alone,  claim  as  a  matter  of  right  more  than 
half  as  the  community  property,  the  apportion- 
ment resting  in  the  discretion  of  the  trial  court. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Divorce,  §§  714,  715.] 

2.  Same  —  Revision  on  Appeal  —  Questions 
Presented  by  Record. 

Under  Civ.  Code,  §  148,  permitting  revision 
of  the  trial  court's  disposition  of  community 
property  in  all  cases,  its  award  will  not  be 
disturbed  where  the  facts  and  conditions  upon 
which  it  was  based  do  not  appear  from  the 
record. 

[Ed.  Note.— For  cases  in  point,  gee  Cent  Dig. 
vol.  17,  Divorce,  §  768.] 

3.  Same— Pbesumpttons—  Sale  of  Community 
Pbopebty— Necessity. 

Where  property  is  ordered  sold  and  the 
proceeds  divided  under  Civ.  Code,  §  147,  permit- 
ting the  court,  whenever  necessary,  to  order 
the  community  property  sold  upon  di>orce  and 
the  proceeds  divided  between  the  parties,  it  will 
be  presumed,  nothing  appearing  to  the  contrary 
in  the  record,  that  the  court  upon  suflicient 
facts  deemed  the  sale  necessary. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  D.  K.  Trask,  Judge. 

Action  for  divorce  by  Emma  Nelson  against 
Oarl  I.  Nelson.  From  that  part  of  the  Judg- 
ment disposing  of  the  community  property, 
plaintiff  appeals.  Affirmed. 

Paul  E.  Ussher  and  H.  A.  Massey,  for  ap- 
pellant  Munson  &  Barclay,  for  respondent. 

SHAW,  J.  Action  for  divorce  upon  the 
ground  of  extreme  cruelty.  The  divorce  was 
granted  plaintiff  upon  the  ground  prayed  for, 
and  the  community  property,  consisting  of  a 
lot  and  residence  valued  at  $2,500,  besides 
household  furniture,  was  awarded  in  equal 
shares  to  the  parties.  The  court  adjudged 
that  the  real  estate  be  at  once  sold  for  the 
sum  of  $2,500  cash,  and  ordered  a  commission 
Issued  to  one  Lacey  to  sell  the  same  for  said 
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sum  and  divide  the  proceeds  between  the 
parties.  Findings  were  waived.  Plaintiff 
appeals  on  the  judgment  roll  from  that  part 
of  the  decree  awarding  her  one-half  of  the 
community  property,  and  also  from  that  part 
of  the  said  decree  ordering  the  real  estate 
to  be  sold  for  $2,600  cash. 

L  Appellant  Insists  that,  under  the  provi- 
sions of  section  146  of  the  Civil  Code,  she  was 
entitled  to  more  than  one-half  of  the  com- 
munity property.  Subdivision  1  of  said  sec- 
tion provides:  "If  the  decree  be  rendered  on 
the  ground  of  adultery,  or  extreme  cruelty, 
the  community  property  shall  be  assigned  to 
the  respective  parties  in  such  proportions  as 
the  court,  from  all  the  facts  of  the  case,  and 
the  condition  of  the  parties,  may  deem  just" 
Section  148  of  the  Civil  Code  provides  that 
the  disposition  of  the  community  property 
and  the  discretion  of  the  trial  court  In  re- 
spect thereto  are  subject  to  revision  on  ap- 
peal. 

Appellant's  contention  is  that  In  all  cases 
a  party  granted  a  divorce  upon  the  ground  of 
extreme  cruelty  Is,  by  virtue  of  that  fact 
alone,  entitled  to  an  award  of  more  than  one- 
half  of  the  community  property.  We  do  not 
so  Interpret  subdivision  1  of  section  146  of 
the  Civil  Code.  A  wise  exercise  of  discretion 
In  considering  all  the  facts  of  the  case  and 
condition  of  the  parties  may  justify  an  equal 
division  of  the  community  property.  When 
such  an  award  Is  made,  this  court,  in  the  ab- 
sence of  anything  In  the  record  disclosing  the 
facts  of  the  case  and  conditions  upon  which 
the  court  based  such  award,  should  not  in- 
terfere with  an  order  making  such  division. 
"Where  the  evidence  Is  not  in  the  record,  and 
this  court  has  not  all  the  facts  of  the  case 
and  the  condition  of  the  parties  before  It, 
and  cannot  say  that  the  division  was  not  just, 
the  action  of  the  superior  court  in  dividing 
the  property  will  not  be  disturbed  upon  ap- 
peal." Gorman  v.  Gorman,  134  Cal.  378,  66 
Pac.  313. 

2.  Section  147,  Civ.  Code,  provides  that, 
whenever  necessary,  In  disposing  of  the  com- 
munity property,  the  court  "may  order  a  par- 
tition or  sale  of  the  property  and  a  division 
or  other  disposition  of  the  proceeds."  Reid 
v.  Reld,  112  Cal.  274,  44  Pac.  564.  We  must 
presume,  in  the  absence  of  anything  to  the 
contrary  In  the  record,  that  the  court  upon 
sufficient  facts  before  It  deemed  it  necessary, 
in  making  a  division  of  the  community  prop- 
erty, to  order  it  sold  and  the  proceeds  divided. 

Judgment  affirmed. 

We  concur:  ALLEN,  P.  J.;  TAGGART,  J. 


7  Cal.  App.  49 

HARLAN  T.  GLADDING.  McBEAN  ft  CO. 
etal.   (Civ.  361.) 
(Court  of  Appeal,  Third  District,  California. 
Nov.  22,  1907.) 
1.  Assignments— Ordeb. 

An  instrument  by  which  the  drawees  were 
directed  to  pay  plaintiff  $220  from  the  proceeds 


of  a  lot  of  hay  in  the  coarse  of  shipment  by 
the  drawer  to  the  drawees  was  a  mere  order  and 
not  an  equitable  assignment  of  the  fund,  and 
was  therefore  revocable  by  the  drawer  before 
acceptance. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  4,  Assignments,  H  99-105.] 

2.  Same— Action. 

No  action  can  be  maintained  on  an  order 
for  the  payment  of  money  drawn  on  a  third 
person  and  revoked  by  the  drawer  before  ac- 
ceptance. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  |  39.] 

3.  Justices  or  the  Peace  —  Jurisdiction — 
Presumption. 

The  law  presumes  nothing  in  favor  of  the 
jurisdiction  of  a  justice  of  the  peace,  a  party 
asserting  such  jurisdiction  being  required  to 
show  affirmatively  every  fact  necessary  to  create 
it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  |  216.] 

4.  Same  —  Exchange  or  Justices  —  Written 
Request. 

A  justice  of  the  peace  of  another  township 
had  no  jurisdiction  to  sit  in  place  of  another 
justice  in  the  absence  of  a  written  request  from 
the  latter,  required  by  Code  Civ.  Proc.  §  105. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  §5  147,  206.] 

5.  Bills  and  Notes— Orders— "Duress." 

Civ.  Code,  §  1567,  provides  that  an  ap- 
parent consent  is  not  real  or  free  when  obtained 
through  duress,  and  section  1569  declares  that 
any  unlawful  detention  of  the  property  of  any 
person  constitutes  duress.  Held  that,  where 
plaintiff  held  possession  of  the  property  of  the 
drawer  of  an  order  sued  on  under  an  attachment 
issued  by  a  justice  without  jurisdiction,  an  order 
executed  by  the  drawer  to  relieve  his  property 
from  such  writ  was  subject  to  rescission  for 
duress  under  section  1566,  providing  that  a  con- 
sent which  is  not  free  is  nevertheless  not  abso- 
lutely void,  but  may  be  rescinded,  etc. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig, 
vol.  7,  Bills  and  Notes,  §§  242-247. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2268-2276;  vol.  8,  pp.  7645-76460 

Appeal  from  Superior  Court,  Solano  Coun- 
ty;  L.  G.  Harrier,  Judge. 

Action  by  Paul  C.  Harlan  against  Gladding, 
McBean  ft  Co.  and  another.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

Paul  C.  Harlan,  for  appellant  T.  T.  Greg- 
ory, for  respondents. 

BURNETT,  J.  The  nature  of  the  action 
Is  shown  by  the  following  allegation  of  the 
complaint:  "On  January  6,  1904,  •  •  • 
defendant  herein,  Jacob  Kunzler,  for  a  valu- 
able consideration,  duly  assigned,  by  means 
of  a  written  assignment  and  order  to  plain- 
tiff herein,  the  claim  of  said  defendant  Jacob 
Kunzler  against  said  defendant  Gladding,  Mc- 
Bean ft  Co.  (a  corporation)  for  $220  of  the  sum 
to  be  thereafter  paid  by  said  defendant  Glad- 
lng,  McBean  ft  Co.  to  said  defendant  Jacob 
Kunzler  for  a  certain  lot  of  tule  hay  on  said 
January  6,  1904,  in  course  of  shipment  by 
said  defendant  Jacob  Kunzler  to  said  defend- 
ant Gladding,  McBean  ft  Co. ;  that  said  writ- 
ten assignment  and  order  was,  upon  said 
January  6,  1904,  and  at  and  In  the  said  coun- 
ty of  Solano,  executed  and  delivered  to  plain- 
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tiff  herein  by  said  defendant  Jacob  Kunzler; 
and  that  said  written  assignment  and  order 
was  and  is  in  the  words  and  figures  follow- 
ing, to  wit:  'Suisun,  CaL,  Jan.  6,  1904.  To 
Gladding,  McBean  ft  Co.:  Ton  are  hereby 
directed  to  pay  to  Paul  C.  Harlan,  Esq.,  two 
hundred  and  twenty  dollars  from  the  pro- 
ceeds of  the  lot  of  tule  hay  now  in  course  of 
shipment  to  your  firm  from  this  place.  [Sign- 
ed) Jacob  Kunzler."  Judgment  was  for  de- 
fendants, from  which  plaintiff  brings  the  ap- 
peal on  a  bill  of  exceptions. 

The  court  finds  that  the  instrument  in 
writing  set  out  In  the  complaint  was  "made, 
executed,  and  delivered  by  said  defendant 
Kunzler  to  plaintiff;  that  thereafter  the 
plaintiff  presented  said  instrument  to  said 
Gladding,  McBean  ft  Co.  and  demanded  pay- 
ment thereof ;  that  prior  thereto  said  Kunz- 
ler notified,  directed,  and  ordered  said  Glad- 
ding, McBean  ft  Co.  not  to  pay  said  plaintiff 
anything  upon  said  written  instrument,  if 
the  same  were  presented,  and  that  he  had  re- 
voked it ;  that  thereupon  said  Gladding,  Mc- 
Bean ft  Co.  refused  to  pay  to  plaintiff  any 
money  upon  said  order ;  that  at  the  time  of 
such  presentment  of  said  order  said  Gladding, 
McBean  ft  Co.  had  In  Its  possession  to  the 
credit  of  said  Kunzler  as  the  proceeds  and 
price  of  said  lot  of  tule  hay  more  than  suf- 
ficient money  to  pay  said  order ;  that  there 
Is  another  action  pending  between  plaintiff's 
assignee  and  the  defendants  Involving  the 
same  cause  of  action;  and  that  said  order 
was  made  "under  duress,  and  is  without  con- 
sideration, void,  and  of  no  effect"  All  the 
adverse  findings  are  challenged  by  appellant 
as  not  supported  by  the  evidence. 

There  is  also  a  controversy  between  the 
parties  as  to  the  effect  of  the  said  written  in- 
strument; the  appellant  contending  that  it 
amounted  to  an  equitable  assignment  to  him 
pro  tanto  of  the  fund  in  the  hands  of  the  cor- 
poration due  Kunzler,  while  respondents 
maintain  that  it  was  a  mere  order  revocable 
by  the  drawer  before  acceptance  by  the 
drawee,  and  resulting  In  an  equitable  assign- 
ment only  in  case  of  said  acceptance.  It  will 
be  observed  that  there  Is  nothing  in  the  form 
of  the  instrument  to  indicate  an  assignment 
It  is  simply  an  order  upon  Gladding,  Mc- 
Bean ft  Co.,  given  to  plaintiff  by  Kunzler  for 
the  payment  of  a  part  of  the  fund  in  the 
hands  of  said  company  belonging  to  said 
Kunzler.  There  is  nothing  in  the  evidence  to 
indicate  that  the  Instrument  was  Intended  as 
other  than  what  its  language  imports.  There 
seems  no  difference  in  principle  between  an  or- 
der like  this  and  the  case  of  a  check  or  bill  of 
exchange.  In  Pullen  v.  Placer  County  Bank, 
138  CaL  172,  66  Pac.  740,  71  Pac.  84,  in  ref- 
erence to  checks,  it  is  said :  "A  check  Is  only 
a  direction  to  the  bank  to  pay  a  certain  sum 
of  money  to  the  person  therein  named.  The 
money  does  not  thereby  become  the  property 
of  the  payee,  nor  is  it  placed  beyond  the  con- 
trol of  the  depositor.  Until  it  is  presented  to 
the  bank,  the  drawer  may  countermand  its 
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payment,  or  he  may  direct  a  different  disposi- 
tion of  the  moneys  to  his  credit"  In  Dono- 
hoe-Kelly  Banking  Co.  v.  8.  P.  Co.,  188  Cal. 
190,  71  Pac.  96,  94  Am.  St  Rep.  28,  it  is  said  : 
"Turning  to  the  view  of  the  question  present- 
by  appellants,  we  find  the  cases  quite  numer- 
ous holding  that  an  order,  check,  or  bill  of 
exchange,  drawn  for  a  part  of  a  fund,  does 
not  operate  as  an  assignment  of  that  part  or 
give  a  lien  as  against  the  drawee,  unless  he 
consent  to  the  appropriation  by  an  acceptance 
of  the  draft"  In  the  last-cited  opinion  a 
large  number  of  cases  Is  reviewed,  among 
them  Harrison  v.  Wright  100  Ind.  515,  58 
Am.  Rep.  805,  wherein  it  Is  declared :  "In  the 
absence  of  evidence  to  the  contrary,  or  of  a 
showing  of  an  intention  to  assign  a  part  of  a 
fund  in  the  hands  of  a  drawee,  •  *  •  it 
should  be  presumed  that  the  payee  or  holder 
of  a  check  takes  It  upon  the  credit  of  the 
drawer,  of  whom  he  may  collect  if  payment 
be  refused  by  the  drawee." 

Here  the  evidence  shows  without  conflict 
that  Kunzler  notified  Gladding,  McBean  ft  Co. 
that  he  had  revoked  said  order,  and  said  com- 
pany thereupon  refused  and  declined  to  ac- 
cept it  and  notified  plaintiff  of  the  revoca- 
tion. Under  such  circumstances  an  action 
upon  said  order  would  not  He  against  either 
of  the  defendants. 

Again,  assuming  that  the  instrument  in 
question  constituted  an  assignment  the  court 
found  that  it  "was  made  under  duress."  In 
this  connection  respondents  contend  that  the 
action  of  the  plaintiff  in  securing  the  order 
constitutes  "coercion  of  the  most  pronounced 
degree."  To  understand  respondents'  posi- 
tion it  will  be  necessary  to  bear  in  mind  that 
the  justice  of  the  peace  In  Suisun  township, 
A.  F.  Hitchcock,  was  ill,  and  he  requested 
plaintiff  to  get  Justice  Klahn  of  Green  Valley 
township,  in  the  same  county,  to  sit  for  him 
In  the  case.  Plaintiff  accordingly  secured 
Justice  Klahn,  and  after  the  proper  prelimi- 
nary proceedings  were  taken  he  issued  the  writ 
of  attachment  which  was  levied  upon  Kunz- 
ler's  hay.  Section  105  of  the  Code  of  Civil 
Procedure  provides  a  certain  course  to  be  tak- 
en to  give  authority  or  Jurisdiction  to  a  Jus- 
tice of  the  peace  to  try  a  cause  in  another 
township.  There  must  be  a  written  request 
of  the  other  Justice,  "and  while  so  acting  he 
shall  be  vested  with  all  the  powers  of  the  Jus- 
tice for  whom  he  so  holds  court"  No  such 
course  was  pursued  in  this  case,  and  hence  it 
must  be  held  that  Justice  Klahn  was  without 
Jurisdiction.  It  is  well  settled  that  the  law 
presumes  nothing  in  favor  of  the  Jurisdiction 
of  Justices'  courts,  and  a  party  who  asserts  a 
right  under  the  Judgment  of  a  Justice  must 
affirmatively  show  every  fact  necessary  to 
confer  such  Jurisdiction.  Swain  Chase,  12 
Cal.  283;  Jolley  v.  Foltz,  84  Cal.  321;  Kane 

Desmond,  63  Cal.  464;  Eltzroth  v.  Ryan, 
89  Cal.  140,  26  Pac.  647.  As  one  of  the  steps 
necessary  to  confer  Jurisdiction  upon  Justice 
Klahn  was  lacking,  the  property  of  Kunzler 
was  illegally  detained  by  virtue  of  the  writ  of 
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attachment  Section  1567  of  the  Civil  Code 
provides  that  "an  apparent  consent  la  not 
real  or  free  when  obtained  through  (1)  du- 
ress," and  section  1569  provides  that  "duress 
consists  in  •  •  *  (2)  unlawful  detention 
of  the  property  of  any  such  person." 

In  Brumagim  v.  Tilllnghast  18  Cal.  271, 
79  Am.  Dec.  176,  it  is  said  by  the  court, 
through  Chief  Justice  Field:  "What  shall 
constitute  the  compulsion  or  coercion  which 
the  law  will  recognize  as  sufficient  to  render 
payments  involuntary  may  often  be  a  ques- 
tion of  difficulty.  It  may  be  said  in  general 
that  there  must  be  some  actual  or  threatened 
exercise  of  power  possessed,  or  supposed  to 
be  possessed,  by  the  party  exacting  or  re- 
ceiving the  payment  over  the  person  or  prop- 
erty of  the  party  making  the  payment,  from 
which  the  latter  has  no  other  means  of  im- 
mediate relief  than  by  advancing  the  money." 

Quotation  is  made  with  approval  from 
Forbes  v.  Appleton,  5  Cush.  (Mass.)  117, 
wherein  It  is  said :  "In  general,  the  cases  that 
have  been  treated  as  exceptions  are  cases 
where  the  possession  of  the  property  upon 
which  the  lien  was  claimed  was  already  in 
the  party  demanding  the  money,  or  cases  in 
which  the  party  had  no  other  means  to  save 
himself  from  imprisonment  or  his  property 
from  sale  on  execution  or  warrant  of  dis- 
tress but  by  paying  the  money  demanded." 

Among  other  cases  is  also  Mays  v.  Cin- 
cinnati, 1  Ohio  St  268,  wherein  it  is  stat- 
ed that:  "This  unbroken  chain  of  authority 
seems  to  warrant  the  conclusion  that  a  pay- 
ment of  money  upon  an  illegal  or  unjust  de- 
mand, when  the  party  is  advised  of  all  the 
facts,  can  only  be  considered  involuntary 
when  it  is  made  to  procure  the  release  of  the 
person  or  property  of  the  party  from  deten- 
tion, or  when  the  other  party  is  armed  with 
apparent  authority  to  seize  upon  either,  and 
the  payment  is  made  to  prevent  it" 

Duress  means  a  condition  of  mind  produced 
by  improper  external  pressure  or  influence 
that  practically  destroys  the  free  agency  of 
the  party  and  causes  him  to  do  an  act  or 
make  a  contract  not  of  his  own  volition,  but 
under  such  wrongful  external  pressure,  and 
it  is  to  be  determined  by  all  the  attendant 
facts  and  circumstances.  Pride  v.  Baker 
(Term.  Ch.  App.)  64  S.  W.  829;  Collins  v. 
Westbury,  2  Bay  (S.  C.)  211,  1  Am.  Dec.  648. 
Duress  of  goods  may  exist  when  one  is  com- 
pelled to  submit  to  an  illegal  exaction  in  or- 
der to  obtain  them  from  one  who  has  them 
but  refuses  to  surrender  them  unless  the  ex- 
action is  endured.  Fuller  v.  Roberts,  85  Fla. 
110,  17  South.  859;  Lonergan  v.  Buford,  148 
D.  S.  581,  13  Sup.  Ct  684,  87  L.  Ed.  569. 

In  the  case  at  bar  plaintiff  testified:  "I 
think  I  may  have  stated  to  him,  'If  you  give 
me  the  order  for  this  amount  I  will  let  the 
hay  go.'  He  wanted  his  hay.  It  was  then 
being  moved  from  the  vessel  over  to  the 
train.  •  *  •  I  don't  remember  exactly 
how  It  happened;  but  the  understanding  was 


that  as  soon  as  he  had  entered  Into  that 
agreement  and  we  had  accepted  that  order, 
we  were  to  release  that  hay,  because  that 
was  the  only  object  he  had  in  giving  the  or- 
der." The  foregoing  would  seem  to  estab- 
lish the  conclusion  that  the  detention  of  the 
hay  by  plaintiff  was  unlawful;  that  its  re- 
lease was  the  moving  influence,  the  external 
pressure  that  induced  Kunzler  to  execute  the 
order  or  assignment;  and  that  his  act  was 
therefore,  in  contemplation  of  our  statute,  in- 
voluntary, and  was  lacking  in  the  element  of 
consent  which  is  required  for  a  valid  agree- 
ment However,  it  does  not  follow  that  the 
contract  was  void,  as  section  1566  of  the  Civil 
Code  provides  that  "a  consent  which  Is  not 
free  is  nevertheless  not  absolutely  void,  but 
may  be  rescinded  by  the  parties  in  the  man- 
ner prescribed  by  the  chapter  on  rescission." 

Kunzler  rescinded  promptly  by  notifying 
Gladding,  McBean  4  Co.  and  also  plaintiff 
through  said  firm  of  his  revocation  of  said 
instrument  and  as  there  was  nothing  for 
him  to  restore  he  seems  to  have  done  all  that 
is  required  by  the  statute  to  constitute  rescis- 
sion. 

The  finding  as  to  revocation  is  not  as  ex- 
plicit as  it  should  be,  but  in  view  of  the  evi- 
dence it  could  not  be  in  favor  of  appellant 
It  is  at  least  doubtful  whether  the  court  had 
any  jurisdiction  of  the  cause,  but  at  any  rate 
the  judgment  for  the  reasons  stated  is  cor- 
rect 

The  judgment  is  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  Hart,  I. 


7  Cal.  App.  8 

ALPBR  et  aL  v.  TORMBY  et  at    (Civ.  377.) 

(Court  of  Appeal,  Third  District  California. 
Nov.  16,  1907.  On  Rehearing,  Dec.  16,  1907. 
Rehearing  Denied  by  Supreme  Court  Jan. 
14,  1906.) 

1.  Adverse  Possession— Hosttle  Ohabactkb 
or  Possession— Permissive  Use. 

By  "permissive"  use  is  meant  a  license  exer- 
cised in  subordination  to  another's  claim  and 
ownership. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  1,  Adverse  Possession,  i  283.] 

2.  Appeai/— Questions  or  Fact — Findings  or 
Coubt— Conclusiveness. 

Whether  the  use  of  an  easement  of  a  right 
of  way  was  under  a  claim  of  right  or  in  subordi- 
nation to  and  recognition  of  another's  title  is 
a  question  of  fact  for  the  trial  court,  and  its 
finding  is  binding  on  review  if  it  finds  any  sub- 
stantial basis  in  the  evidence. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §§  3979-3982.] 

8.  Easements  —  Peescbiption— Presumption 
or  Grant. 

A  grant  of  an  easement  will  be  presumed  on 
proof  of  use  and  enjoyment  for  a  time  corre- 
sponding with  the  period  of  limitation  for  quiet- 
ing title. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 

vol.  17,  Easements,  |  89.] 

4.  Same— Evidence— Suiticienct. 

The  presumption  of  a  grant  of  an  easement 
on  proof  of  use  and  enjoyment  for  a  time  cor- 
responding with  the  period  of  limitation  for 
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quieting  title  Is  Itself  evidence  sufficient  to  sap- 
port  the  finding  that  the  use  was  under  a  claim 
of  right. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Easements,  S§  89,  03.] 
5.  Same— Estoppel. 

That  defendant,  as  president  of  a  corpora- 
tion, recognized  in  leases  and  a  mortgage  execu- 
ted on  behalf  of  the  corporation  that  it  owned 
an  easement  of  a  right  of  way  for  a  spur  track 
as  appurtenant  to  its  plant,  and  that  he  had 
a  map  made  of  the  corporation's  property,  and 
added  the  spur  track  because  it  did  not  appear 
on  the  official  map,  and  caused  blue  prints  to 
be  made  and  circulated  for  the  purpose  of  se- 
curing purchasers  for  the  property  at  a  sale 
thereof,  while  probably  insufficient  to  create  an 
estoppel  to  deny  that  the  corporation  owned  the 
easement,  is  a  potential  circumstance  in  the  de- 
termination of  the  character  of  the  use  of  the 
easement. 

&  Evidence  —  Weight  or  Test imont— Hos- 
tile Witness. 

Where  a  witness,  from  his  interest  in  the 

outcome  of  the  suit,  is  naturally  hostile,  his 

testimony  may  be  viewed  in  the  light  most 

favorable  to  the  adverse  party. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 

vol.  20,  Evidence,  §  2439.] 

7.  Easements  —Creation— Evidence— Suffi- 
ciency. 

In  an  action  to  restrain  interference  with 
the  use  of  an  easement,  the  evidence  of  defend- 
ant himself  held  to  support  a  finding  that  the 
use  of  the  easement  was  adverse  and  under  a 
claim  of  right. 

{Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Easements,  §  93.] 

Appeal  from  Superior  Court,  Contra  Costa 
County;  W.  S.  Wells,  Judge. 

Action  by  A.  Alper  and  others  against  Pat- 
rick Tormey  and  others.  From  a  judgment 
for  plaintiffs,  and  an  order  denying  a  new 
trial,  Patrick  Tormey  appeals.  Affirmed. 

R.  H.  Latimer  and  L.  F.  Tormey,  for  ap- 
pellant Heller  &  Powers  and  L.  H.  Brown- 
stone,  for  respondents. 

BURNETT,  J.  This  action  was  brought 
to  restrain  defendants  from  interfering  with 
plaintiffs'  use  and  enjoyment  of  certain  rail- 
road spur  tracks.  These  spur  tracks  were 
connected  with  and  constituted  an  Important 
part  of  a  large  meat-packing  plant  owned 
and  operated  by  the  Union  Stockyard  Com- 
pany, situated  at  Rodeo,  Contra  Costa  coun- 
ty. Two  tracks  were  built,  both  running- 
one  easterly  and  the  other  westerly— from 
the  buildings  of  the  stockyard  company  to 
the  main  lines  of  the  Southern  Pacific  Rail- 
road Company.  The  east  track,  the  only  one 
in  controversy  here,  was  constructed  some 
time  prior  to  the  other.  The  land  upon  which 
said  buildings  were  located  was  originally 
bought  by  one  Wheeler,  and  there  Is  evidence 
justifying  the  Inference  that  Tormey  sold  to 
him  the  right  of  way  for  the  east  spur  track. 
Subsequently  Wheeler  conveyed  all  his  rights 
to  the  said  Union  Stockyard  Company,  which 
was  Incorporated  In  1890,  and  of  the  corpo- 
ration Tormey  became  president.  As  such 
president,  on  behalf  of  said  corporation,  he 
executed  leases  and  a  mortgage  of  the  cor- 
poration's property,  including  "all  the  build- 


ings *  •  •  and  appurtenances  now  erect- 
ed or  in  the  process  of  erection  upon  said 
blocks,  •  *  *  and  all  and  every.,  railroad 
tracks  and  railroad  superstructures  which  have 
heretofore  and  may  hereafter  be  built  by  the 
party  of  the  first  part,  leading  from  the  line 
of  the  track  of  the  Northern  Railway  Com- 
pany now  operated  by  the  Southern  Pacific 
Company,  and  used  and  intended  to  be  used 
in  connection  with  the  Improvements  and 
machinery  In  said  blocks,  or  any  or  either 
of  them."  In  the  year  1895  the  corporation 
was  adjudged  an  insolvent  Tormey,  who 
was  the  largest  creditor,  was  naturally  In- 
terested in  getting  as  much  as  possible  for 
the  property,  and  for  that  purpose  he  had  a 
map  made  of  it  and  he  added  the  east  spur 
track,  because  it  did  not  appear  on  the  offi- 
cial map.  He  caused  blue  prints  of  this  map 
to  be  made  and  circulated  for  the  purpose  of 
securing  purchasers  for  the  property.  Judg- 
ment was  rendered  for  plaintiffs  against  the 
defendants.  The  defendant  Tormey  appealed 
from  said  judgment  and  from  the  order  deny- 
ing his  motion  for  a  new  trial. 

It  is  not  disputed  that  plaintiffs  acquired 
whatever  rights  the  said  corporation  had  in 
and  to  the  said  east  spur  track.  The  main 
controversy,  however,  is  as  to  the  sufficiency 
of  the  evidence  to  support  the  finding  "that 
said  defendant  Tormey  granted  to  said  Union 
Stockyard  Company,  plaintiffs'  predecessor  in 
title,  before  or  at  the  time  said  spur  tracks 
were  constructed,  the  right  of  way  over  the 
said  property  owned  by  him  on  which  said 
spur  tracks  are  now  situated  for  said  spur 
tracks  and  for  the  uninterrupted  use  of  the 
same,  and  plaintiffs  and  their  predecessors 
in  title  have  been  in  the  continuous,  open, 
and  peaceable  possession  of  said  right  of 
way  and  said  spur  tracks  for  more  than  nine 
years  last  past  and  said  possession  has  been 
under  a  claim  of  title  and  adverse  to  these  de- 
fendants and  to  all  the  world,  and  defend- 
ants have  had  knowledge  thereof."  It  will 
not  be  controverted  that  if  the  evidence  shows 
a  title  by  prescription  this  is  sufficient  to  up- 
hold the  judgment  regardless  of  whether 
a  grant  was  actually  proved.  The  elements 
of  title  by  prescription  are  so  familiar  as  not 
to  require  restatement  We  simply  refer  to 
a  few  of  the  many  cases  where  the  subject  Is 
discussed.  Barbour  v.  Pierce,  42  Cal.  662; 
Unger  v.  Mooney,  63  Cal.  586,  49  Am.  Rep. 
100;  Alta  Land  Co.  v.  Hancock,  85  Cal.  226, 
24  Pac.  645,  20  Am.  St  Rep.  217;  Franz  v. 
Mendonca,  131  Cal.  205,  63  Pac.  361 ;  Clarke 
v.  Clarke,  133  Cal.  667,  66  Pac.  10 ;  Franz  v. 
Mendonca,  146  Cal.  640,  80  Pac.  1078;  also 
Am.  &  Eng.  Ency.  of  Law,  vol.  22,  p.  1183, 
and  notes.  There  Is  no  question  here  that 
the  use  of  the  easement  was  open,  notorious, 
peaceable,  continuous  for  the  statutory  period, 
and  with  the  knowledge  and  acquiescence 
of  the  defendants. 

There  is  only  one  proposition  concerning 
which  there  can  be  any  difference  of  opinion, 
and  that  is  whether  said  use  was  under  a 
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claim  of  right,  or  in  subordination  to  and 
recognition  of  Tormey's  title.  Appellant 
claims  that  the  evidence  shows  that  the  use 
was  only  "permissive"  and  not  "adverse." 
There  is  some  confusion  in  many  of  the  cases 
In  the  use  of  the  term  "permissive,"  as  an 
adverse  possession  in  a  sense  must  be  by  per- 
mission or  acquiescence  of  the  one  against 
whom  It  is  Invoked.  But,  imputing  to  the 
term  the  meaning  clearly  intended  of  a  license 
exercised  in  subordination  to  appellant's  claim 
and  ownership,  still  it  Is  a  question  of  fact 
to  be  determined  by  the  trial  court,  and  un- 
der the  well-established  rule  its  determina- 
tion against  appellant's  contention  is  binding 
upon  us,  if  it  finds  any  substantial  basis  In 
the  evidence.  Appellant  insists  that  the  bur- 
den is  upon  plaintiffs  to  prove  the  easement 
citing  American  Co.  v.  Bradford,  27  Cal.  361 ; 
De  Frieze  v.  Quint,  94  Cal.  663,  30  Pac.  1, 
28  Am.  St  Rep.  151;  Ball  v.  Kehl,  95  Cal. 
613,  30  Pac.  780;  San  Francisco  ft  S.  J.  V. 
Ry.  Co.  v.  Levlston,  134  Cal.  412,  66  Pac 
473.  But  he  seems  to  lose  sight  of  the  fact 
that  it  is  not  a  question  here  of  who  has  the 
burden  of  proof,  or  whether  the  issue  has 
been  established  by  a  preponderance  of  the 
evidence,  but  that  the  only  consideration  con- 
cerning us  Is  whether  there  is  any  evidence 
to  support  the  finding  of  the  trial  court 

In  reviewing  the  action  of  the  lower  court 
the  following  obvious  reflections  must  be 
taken  into  account:  A  grant  of  an  easement 
will  be  presumed  on  proof  of  use  and  enjoy- 
ment for  a  time  corresponding  with  the  local 
period  of  limitation  for  quieting  titles  to 
land.  Am.  ft  Eng.  Ency.  of  Law,  supra. 
This,  of  course,  is  equivalent  to  the  presump- 
tion that  the  use  was  under  a  claim  of  right 
as  the  grantee  holds  adversely  to  the  grantor, 
and  not  in  subordination  to  the  tatter's  title. 
This  presumption  is  itself  evidence  which 
is  sufficient  to  support  the  finding.  Again, 
the  conduct  of  appellant  is  consistent  only 
with  the  position  that  it  was  understood  that 
the  corporation  owned  the  easement  as  appur- 
tenant to  its  manufacturing  plant  Appellant 
so  recognized  It  In  the  execution  of  the  instru- 
ments to  which  we  have  referred,  and  in  the 
blue  prints  which  he  made  and  circulated. 
This  is  probably  insufficient  to  create  an  es- 
toppel, but  it  is  a  potential  circumstance  In 
the  determination  of  the  character  of  the  use 
of  the  easement.  Even  if  appellant  had  tes- 
tified positively  that  there  was  no  such  grant 
and  that  the  use  was  only  "permissive"  and 
not  under  a  claim  of  right  we  cannot  say 
that  the  trial  court  would  have  been  bound 
to  so  find  in  opposition  to  the  adverse  infer- 
ences suggested  by  his  conduct  and  the  said 
presumption.  Again,  plaintiffs,  to  establish 
their  case,  relied  largely,  as  far  as  the  testi- 
mony of  witnesses  is  concerned,  upon  that  of 
appellant  himself.  The  court  had  a  right  to 
consider  the  fact  that  from  his  Interest  in 
the  outcome  he  was  naturally  a  hostile  wit- 
ness, and  there  is  justification  for  viewing 
his  testimony  in  the  light  most  favorable  to 


respondents'  contention.  In  that  testimony 
we  think  there  is  positive  support  for  the 
conclusion  that  the  use  of  the  easement  was 
adverse  and  under  a  claim  of  right  Appel- 
lant, among  other  things,  testified:  "It  was 
always  understood  by  everybody  that  those 
tracks  were  to  be  used  in  conjunction  with 
the  slaughter  house.  The  tracks  were  put 
down  for  the  use  of  the  packing  houses. 
There  wasn't  any  question  about  the  spur 
tracks  being  used  for  the  benefit  of  the  pack- 
ing houses,  except  a  part  of  the  spur  tracks 
were  on  my  land,  and  it  was  understood  that 
the  Union  Stockyard  Company  should  buy  a 
piece  of  land  from  me  and  have  It  surveyed, 
and  they  never  paid  me  for  it  and  I  never 
gave  them  a  deed.  *  *  *  I  never  heard 
any  question  as  to  the  title  of  the  stockyard 
company  to  any  of  the  property  that  they 
had.  It  was  always  assessed  to  them.  *  •  * 
The  stockyard  company  never  had  any  trouble 
with  anybody  about  the  tracks.  Whenever 
they  wanted  to  use  it  they  used  It  without 
anybody's  objecting.  •  •  *  I  never  made 
any  opposition  to  them  building  the  switch, 
because  they  asked  my  consent  about  it  and 
I  gave  them  my  consent  *  *  •  I  didn't 
Inform  anybody  that  I  claimed  the  land  east 
of  the  town  free  from  any  easement  The 
time  I  tore  up  the  tracks  and  made  a  demand 
for  the  box  shucks  was  the  first  time  I  ever 
claimed  to  have  the  right  to  forbid  anybody 
using  the  spur  tracks.  That  was  In  July, 
1901.  *  *  •  Mr.  Wheeler  bought  700  acres 
down  towards  the  powder  works.  He  said. 
'I  want  to  buy  800  or  900  acres  from  you.' 
I  said,  'Mr.  Wheeler,  you  come  down  on  the 
ground,  and  whatever  you  take  off  the  front 
you  take  right  back  to  the  county  road  paral- 
lel to  that  line  of  fence  and  lay  this  track 
down,  and,  of  course,  this  tract  outside  of 
this  land  was  sold,'  and  Mr.  Wheeler  said 
then,  'When  we  get  this  thing  fixed  up  we 
will  pay  you  for  that' " 

It  would  seem  to  be  a  fair  Inference  from 
the  foregoing  that  it  was  the  intention  of  the 
parties  that  at  the  time  of  said  conversation 
the  title  should  pass  from  appellant  to  Wheel- 
er. It  was  an  attempt  to  sell,  and  not  simply 
an  agreement  to  sell  in  the  future.  The  sub- 
sequent conduct  of  the  parties  shows  that 
they  considered  the  transaction  a  sale,  at 
least  to  the  extent  of  the  easement  and  even 
of  the  small  strip  of  land  over  which  the  spur 
track  was  laid.  It  does  not  affect  the  case 
that  the  price  was  not  paid.  It  is  unfortun- 
ate that  the  corporation  became  involved,  and 
presumably  was  not  able  to  pay  its  debts  In 
full ;  but  this  does  not  change  the  rule  that 
"a  parol  gift  or  grant  of  the  right  of  way  or 
easement  followed  by  possession,  use,  and 
enjoyment  of  it  with  the  knowledge  of  the 
grantor  or  donor  for  over  five  years,  Invests 
the  grantee  or  donee  with  an  absolute  title 
to  the  right  of  way  or  easement"  Ashley  v. 
Ashley,  4  Gray,  197;  Sumner  v.  Stevens,  6 
Mete.  337 ;  Arbuckle  v.  Ward,  29  Vt  4a  Of 
course,  it  is  technically  inaccurate  under  our 
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practice  to  characterize  the  agreement  of  sale 
as  a  "parol  grant";  but  the  transaction  fur- 
nished Wheeler  a  "color  of  title,"  and  af- 
forded convincing  evidence  that  his  posses- 
sion of  the  easement  was  begun  and  continued 
under  claim  of  right. 
The  judgment  and  order  are  affirmed. 

We  concur:   CIIIPMAN,  P.  J. ;  HART,  J. 

On  Petition  for  Rehearing. 

BURNETT,  J.  After  a  careful  examina- 
tion of  appellants'  petition  herein  for  a  re- 
bearing  of  the  cause  before  this  court,  we  see 
no  reason  for  a  modification  of  the  views  ex- 
pressed in  the  main  opinion  rendered  in  said 
cause. 

A  rehearing  Is  therefore  denied. 

We  concur:   CHIPMAN,  P.  J. ;  HART,  J. 


NASH  et  al.  v.  McNAMARA  et  al.  (No.  1,731.) 
(Supreme  Court  of  Nevada.   Jan.  23,  1908.) 

1.  Courts— Decisions  of  Federal  Coubts  as 
Authority. 

It  is  the  special  prerogative  of  the  federal 
Supreme  Court  to  finally  construe  federal  stat- 
utes. 

[Kd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Courts,  8  332.] 

2.  Mines    and    Minerals  —  Location  of 
Claims — Abandonment. 

Under  Comp.  Laws,  §  208,  and  section  200 
as  amended  by  St.  1001,  p.  97,  c.  93,  §  2,  au- 
thorizing a  discoverer  to  locate  a  mining  claim 
and  requiring  the  sinking  of  a  discovery  shaft 
on  a  claim  before  the  expiration  of  90  days  from 
the  posting  of  notice  of  location,  and  Rev.  St. 
U.  S.  §§  2319,  2322,  2324  [U.  S.  Comp.  St. 
1901,  pp.  1424-1426].  providing  that  locators 
of  mining  claims  complying  with  the  laws  shall 
have  the  exclusive  right  of  possession  and  en- 
joyment of  all  the  surface  included  within  their 
lines  of  location,  and  of  all  veins,  etc.,  and  that 
the  location  must  be  distinctly  marked  on  the 
ground,  so  that  its  boundaries  can  be  readily 
traced,  and  that  until  a  patent  has  been  issued 
not  less  than  a  specified  amount  of  work  shall 
be  performed  during  each  year,  or  the  claim 
shall  be  open  to  relocation,  etc.,  a  junior  loca- 
tion made  on  ground  covered  by  a  valid  existing 
senior  location  will  not  prevail  over  a  relocation 
on  the  same  ground,  made  after  a  failure  to  do 
the  work  on  the  senior  location,  notwithstand- 
ing Rev.  St.  U.  S.  §  2326  [U.  S.  Comp.  St 
1901,  p.  1430],  under  which  a  claimant,  by  fail- 
ure to  assert  his  rights  acquired,  may  lose  them. 

3.  CONSTITUTIONAL   LAW  —  STATUTES— VALID- 
ITY. 

Though  it  is  the  duty  of  courts  to  con- 
strue laws,  they  should  be  careful  not  to  en- 
croach on  the  legislative  department,  or  set 
aside  statutes,  federal  or  state,  except  where 
they  are  clearly  in  conflict  with  the  Constitu- 
tion. 

[Ed.  Note— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  §§  36,  46.] 

4.  Mines   and   Minerals  —  Location  of 
Claims. 

Where  mining  claims  were  located  on  a  des- 
ignated date,  by  posting  the  requisite  notice  and 
by  the  proper  marking  of  their  boundaries  with- 
in 90  days  thereafter,  the  right  to  the  ground 
covered  by  them  related  back  to  the  time  of 
the  posting  of  the  notice  and  segregated  the  land 
from  the  public  domain,  so  that  a  subsequent 


location  was  invalid  until  after  there  had  been 
a  failure  to  do  the  work  required  by  the  stat- 
utes to  be  done  within  90  days  from  the  posting 
of  the  notice ;  but  where  the  notices  were  post- 
ed, and  the  claims  were  not  staked  within  90 
days  thereafter,  the  locations  were  not  com- 
pleted, and  they  were  not  segregated  from  the 
public  domain,  though  such  posting  carried  the 
right  to  define  the  boundaries  within  90  days. 

5.  Same. 

Where  a  senior  location  of  mining  claims 
was  not  a  valid  and  existing  location  at  the  time 
of  a  junior  location,  the  junior  locator  became 
entitled  to  hold  the  claims  for  90  days,  and  by 
instituting  his  suit  to  recover  the  claims  before 
the  expiration  of  the  90  days  he  could  recover 
judgment  for  possession  and  damages  to  the  end 
of  that  period,  and  if  he  should  tail  to  do  the 
required  work  within  90  days  the  claims  would 
become  subject  to  relocation  by  others. 

6.  Witnesses  —  Cross-Examination  —  Limit 
or  Right. 

The  rule  that  the  cross-examination  of  wit- 
nesses is  limited  to  the  matters  brought  out  on 
direct  examination  does  not  prevent  the  cross- 
examining  party  from  making  the  witnesses  his 
own  after  the  adverse  party  has  closed  his  case 
in  chief,  and  does  not  prevent  the  court  from 
allowing,  in  its  discretion,  a  rigid  examination 
of  the  witnesses  where  they  are  hostile. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  §§  949-954.] 

Appeal  from  District  Court,  Nye  County. 

Action  by  A.  D.  Nash  and  others  against 
Dan  McNamara  and  others.  From  a  judg- 
ment for  plaintiffs,  defendants  appeal.  Re- 
versed, and  remanded  for  new  trial. 

L.  A.  Gibbons  and  Wm.  Forman,  for  ap- 
pellants. Key  Pettman,  Campbell,  Metson  ft 
Brown,  and  Geo.  A.  Bartlett,  for  respondents. 

TALBOT,  C.  J.  The  respondents,  who 
were  plaintiffs  in  the  district  court,  brought 
this  action  to  recover  certain  claims  called 
the  "Unions,"  with  designated  numbers,  situ- 
ated In  the  Manhattan  mining  district,  and 
which  had  been  located  on  the  24th  and  25th 
days  of  July,  1905.  It  was  also  stated  in  the 
complaint  that  the  defendants  were  breaking 
down  and  removing  large  quantities  of  ore 
from  the  premises,  and  the  prayer  was  for 
the  recovery  of  possession,  for  an  Injunction, 
and  for  $10,000  damages.  The  defendants, 
who  are  the  appellants  here,  set  up  owner- 
ship and  possession  of  the  ground  in  them- 
selves under  the  Liberty  and  Justice  mining 
claims,  located  September  29,  1905.  The  con- 
tending parties  alleged  that  the  respective 
locations  on  which  they  relied  bad  been  made 
on  the  unappropriated  mineral  lands  of  the 
United  States.  This  allegation  In  the  com- 
plaint was  denied  by  the  answer.  Upon  the 
trial,  after  evidence  had  been  Introduced  re- 
garding the  location  of  these  claims,  the  de- 
fendants offered  to  prove  that  on  July  1,  1905, 
24  days  prior  to  the  location  of  the  Unions 
and  91  days  before  the  location  of  the  Liberty 
and  Justice,  three  men,  Kopenhaver,  Melssner, 
and  Lawson,  had  made  valid  locations  on  the 
unappropriated  mineral  lands  of  the  United 
States  of  claims  called  the  "Portlands,"  and 
numbered,  and  which  covered  the  ground  in 
dispute,  and  that  these  were  valid,  existing 
claims  at  the  time  the  Unions,  upon  which 
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respondents  rely,  were  located.  After  argu- 
ment and  consideration  the  learned  district 
judge  sustained  an  objection  to  this  offer, 
and,  although  he  did  not  allow  the  defendants 
to  prove  that  at  the  time  the  Union  claims 
were  located  the  ground  was  covered  by  prior 
and  existing  valid  locations,  he  made  a  find- 
ing that  the  Unions  were  located  upon  the 
unappropriated  public  domain  of  the  United 
States  and  entered  judgment  in  favor  of  re- 
spondents. Of  the  42  specifications  of  error, 
a  number  relate  directly  or  Indirectly  to  the 
rejection  of  this  offer  and  to  the  making  of 
this  finding,  and  the  controlling  question  in- 
volved is  whether  a  junior  location  made 
uiK)u  ground  covered  by  a  valid  existing  sen- 
ior location  will  prevail  over  one  made  after 
a  failure  to  do  the  required  work  on  the 
senior  location,  when  the  statute  of  limita- 
tions has  not  run  in  favor  of  either. 

Upon  the  trial,  and  also  upon  the  hearing 
in  this  court,  respondents  relied  upon  the 
case  of  Lavagnino  v.  Uhlig,  198  U.  S.  443,  25 
Sup.  Ct.  716,  49  L.  Ed.  1119,  contending  that 
the  facts  there  are  similar  to  those  in  the 
present  case,  and  that  the  law  applicable  to 
them  has  been  settled  by  the  latest  expres- 
sion of  the  highest  tribunal.  It  is  admitted 
by  counsel  for  appellants  that  the  language 
in  the  decision  in  that  case  is  in  conflict  with 
Belk  v.  Meagher,  104  U.  S.  279,  26  L.  Ed. 
735,  and  other  decisions  of  tbat  and  other 
courts  favorable  to  appellants;  but  it  is 
claimed  that  it  is  overruled  by  a  later  deci- 
sion of  that  court  in  Brown  v.  Gurney,  201 
U.  S.  184,  26  Sup.  Ct.  509,  50  L.  Ed.  717.  Rec- 
ognizing that  it  Is  the  special  prerogative  of 
the  Supreme  Court  of  the  United  States  to 
finally  construe  federal  statutes,  and  that  its 
opinions  relating  to  other  matters  are  en- 
titled to  special  consideration  as  coming  from 
the  highest  and  ablest  tribunal,  it  becomes 
important  to  examine  and  analyze  the  con- 
flicting decisions  of  that  court  bearing  on  the 
issue  before  us,  and  to  determine  which  are 
most  In  consonance  with  reason,  justice,  legal 
principles,  and  the  statutes  relating  to  the 
location  of  mining  claims. 

Congress,  in  tbe  proper  exercise  of  Its  con- 
trol over  the  public  domain,  by  Act  May  10, 
1872,  c.  152,  §  2  (section  2319  of  the  Revised 
Statutes  [U.  S.  Comp.  St.  1901,  p.  1424 1),  pro- 
vided "that  all  valuable  mineral  deposits  In 
lands  belonging  to  the  United  States  are  free 
and  open  to  exploration,  occupation  and  pur- 
cbase  by  citizens  and  those  who  have  de- 
clared their  intention  to  become  such,  under 
regulations  prescribed  by  law."  Section  2322 
[page  1425]  provides  that  "the  locators  of  all 
mining  claims,  so  long  as  they  comply  with 
the  laws  of  the  United  States  and  with  state 
and  local  regulations  not  in  conflict  with  the 
laws  of  the  United  States  governing  their 
possessory  title,  shall  have  the  exclusive  right 
and  enjoyment  of  all  the  surface  included 
within  their  lines  of  location  and  of  all  veins, 
lodes  and  ledges  throughout  their  entire 
depth,  the  top  or  apex  of  which  lies  inside  of 


such  surface  lines  extended  downward  ver- 
tically" within  planes  drawn  through  parallel 
end  lines.  Section  2324  Ipage  1426J  provides 
that  "the  location  must  be  distinctly  marked 
on  the  ground  so  that  its  boundaries  can  be- 
readily  traced ;  *  *  *  that  on  each  claim 
located  after  the  10th  day  of  May,  1872.  and 
until  a  patent  has  been  Issued  therefor,  not 
less  than  one  hundred  dollars  worth  of  work 
shall  be  performed  or  improvements  made 
during  each  year ;  *  *  *  and  upon  a  fail- 
ure to  comply  with  these  conditions  the  claim 
or  mine  upon  which  such  failure  occurred 
shall  be  open  to  relocation  in  tbe  same  man- 
ner as  If  no  location  had  ever  been  made: 
Provided  that  tbe  original  locators,  their 
heirs,  assigns,  or  legal  representatives  have 
not  resumed  work  upon  the  claim  after  fail- 
ure and  before  such  location." 

Section  208  of  the  Compiled  Laws  of  Ne- 
vada directs  that  any  person,  a  citizen  of  the 
United  States,  or  one  who  has  declared  his 
intention  to  become  such,  who  discovers  a 
vein  or  lode,  may  locate  a  claim  by  defining 
the  boundaries  thereof  in  the  manner  pre- 
scribed and  by  posting  at  the  point  of  dis- 
covery a  notice  containing  the  name  of  the 
lode  or  claim,  the  name  of  the  locator  or  lo- 
cators, the  date  of  the  location,  the  number 
of  linear  feet  claimed  in  length  along  the 
course  of  the  vein,  with  the  width  ou  each 
side  of  the  ceuter,  and  the  general  course  of 
the  vein  or  lode.  Section  209  as  amended  by 
St.  1901,  p.  97,  c.  93,  8  2,  requires  that  before 
the  expiration  of  90  days  from  the  posting  of 
notice  of  location  the  locator  shall  sink  a  dis- 
covery shaft  upon  the  claim  of  the  depth  of 
at  least  10  feet  or  its  equivalent. 

It  is  the  contention  of  the  appellants  that 
the  Portland  locations,  if  made  on  the  1st  day 
of  July,  as  they  offered  to  prove,  withdrew 
the  land  from  location  for  90  days,  during 
which  time  the  respondents  could  initiate  no 
rights  upon  it;  that  as  the  10  feet  of  work 
required  by  the  state  statute  was  not  done 
upon  these  claims  within  90  days  after  they 
were  located,  upon  the  expiration  of  that 
period  they  became,  similarly  as  upon  a  fail- 
ure to  do  the  annual  work  required  by  the 
federal  statute,  subject  to  relocation  by  the 
appellants  at  the  time  they  made  their  loca- 
tions. As  the  language  of  the  opinion  in  the 
Uhlig  Case  stands  op|>osed,  not  only  to  the 
law  as  established  by  Belk  v.  Meagher  and  as 
held  by  lawyers  and  miners  for  a  quarter  of 
a  century,  but  to  numerous  decisions  of  the 
court,  state  and  federal.  In  the  mining  states, 
and  to  others  of  the  Supreme  Court  of  the 
United  States,  It  will  be  advantageous  to 
consider  the  Belk  Case  as  the  leading  one, 
representative  of  numerous  others,  and  com- 
pare the  two. 

The  facts  In  both  are  similar  to  the  one  be- 
fore the  court,  in  that  the  contest  here  is  be- 
tween a  claim  alleged  to  have  been  located 
upon  ground  covered  by  a  prior,  valid,  exist- 
ing location,  and  a  relocation  made  upon  the 
same  ground  after  the  expiration  of  the  time 
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for  doing  the  required  work  on  the  senior 
claim.  In  regard  to  the  periods  of  time  be- 
tween the  making  of  the  locations  of  the  con- 
testants, the  Belk  Case  is  more  like  the  one 
before  the  court  than  Lavagnlno  v.  Uhllg.  In 
the  Belk  Case  it  was  conceded  by  both  parties 
that  the  original  or  senior  claims  lapsed  on 
the  1st  day  of  January,  1877,  because  of 
failure  to  perform  the  annual  work.  Belk 
made  the  location  under  which  he  claimed  on 
the  19th  day  of  December,  1876,  and  did  all 
that  was  necessary  to  perfect  his  rights,  if 
the  premises  were  open  to  location  at  that 
time.  His  entry  on  the  property  was  peace- 
ful. On  February  21,  1877,  Meagher  made 
his  location,  doing  all  that  was  necessary  to 
I>erfect  his  rights,  if  the  premises  were  then 
open  to  location.  Here  the  difference  in  the 
respective  dates  of  location  of  the  contending 
claims  is  about  70  days,  as  In  the  Belk  Case. 
The  two  Uhllgs,  evidently  at  an  expense  of 
not  less  than  $1,600  for  the  annual  work,  had 
been  located  and  maintained  for  9  years  pre- 
vious to  the  location  of  the  claims  upon  which 
Lavagnlno  relied.  The  statute  of  limitations 
applicable  to  such  cases  in  Utah  Is  7  years. 
In  Nevada  it  is  5  years  for  real  estate  and 
2  years  for  mining  claims.  Comp.  Laws,  § 
3706.  This  difference  of  time,  amounting  to 
nearly  9  years,  a  period  longer  than  the  one 
specified  In  the  statute,  and  70  days.  Is  suffi- 
cient to  distinguish  the  Uhllg  Case  from  the 
present  one,  and  also  from  the  Belk  Case, 
which  is  more  nearly  in  point.  State  statutes 
of  limitation  relating  to  mining  claims  are 
recognized  by  section  13  of  the  act  of  Con- 
gress of  July  9,  1870.  Properly  Uhllg  was 
given  his  claims  by  the  Supreme  Court  of 
Utah,  and  that  judgment  was  affirmed  by  the 
Supreme  Court  of  the  United  States;  but, 
should  force  be  given  to  all  the  language  used 
in  that  case  by  the  highest  tribunal,  it  con- 
flicts with  the  Belk  Case  and  other  cases. 

The  following  extracts  from  the  unanimous 
opinion  of  the  court,  written  by  the  Chief 
Justice,  in  Belk  v.  Meagher,  are  appropriate : 
"Mining  claims  are  not  open  to  relocation  un- 
til the  rights  of  a  former  locator  have  come 
to  an  end.  A  relocator  seeks  to  avail  him- 
self of  mineral  in  the  public  lands  which  an- 
other has  discovered.  This  he  cannot  do  un- 
til the  discoverer  has  in  law  abandoned  his 
claim  and  left  the  property  open  for  another 
to  take  up.  The  right  of  location  upon  the 
mineral  lands  of  the  United  States  Is  a  privi- 
lege granted  by  Congress ;  but  it  can  only  be 
exercised  within  the  limits  prescribed  by  the 
grant.  A  location  can  only  be  made  where 
the  law  allows  it  to  be  done.  Any  attempt  to 
go  beyond  that  will  be  of  no  avail.  Hence  a 
relocation  on  lands  actually  covered  at  the 
time  by  another  valid  and  subsisting  location 
is  void ;  and  this,  not  only  against  the  prior 
locator,  but  all  the  world,  because  the  law  al- 
lows no  such  thing  to  be  done.  It  follows 
that  the  relocation  of  Belk  was  invalid. 
•  •  *  The  next  inquiry  is  whether  the  at- 
tempted location  in  December  became  opera- 


tive on  the  1st  of  January,  so  as  to  give  Belk 
the  exclusive  right  to  the  possession  and  en- 
joyment of  the  claim  after  that.  We  think  It 
did  not.  The  right  to  possession  comes  only 
from  a  valid  location.  *  *  *  A  location 
is  not  made  by  taking  possession  alone,  but 
by  working  on  the  ground,  recording,  and  do- 
ing whatever  else  is  required  for  that  pur- 
pose by  the  acts  of  Congress  and  the  local 
laws  and  regulations.  As  in  this  case  all 
these  things  were  done  when  the  law  did  not 
allow  It,  they  are  as  If  they  had  never  been 
done.  On  the  19th  of  December  the  right  to 
the  possession  of  this  property  was  just  as 
much  withdrawn  from  the  public  domain  as 
the  fee  is  by  a  valid  grant  from  the  United 
States  under  the  authority  of  law,  or  the  pos- 
session by  a  valid  and  subsisting  homestead 
or  pre-emption  entry.  As  the  United  States 
could  not  at  the  time  give  Belk  the  right  to 
take  possession  of  the  property  for  the  pur- 
pose of  making  his  location,  because  there  was 
an  existing  outstanding  grant  of  the  exclusive 
right  of  possession  and  enjoyment,  it  would 
seem  necessarily  to  follow  that  any  tortious 
entry  he  might  make  must  be  unavailing  for 
the  purposes  of  a  valid  location  of  a  claim 
under  the  act  of  Congress.  A  location,  to  be 
effectual,  must  be  good  at  the  time  It  is  made. 
When  perfected,  it  has  the  effect  of  a  grant 
by  the  United  States  of  the  right  of  present 
and  exclusive  possession.  *  •  •  Here  Con- 
gress has  said  in  unmistakable  language  that 
what  has  been  once  located  under  the  law 
shall  not  be  relocated  until  the  first  location 
has  expired." 

In  the  Uhllg  Case,  which  was  by  a  divided 
court,  no  intention  of  overruling  any  conflict- 
ing decision  is  expressed:  but,  in  referring  to 
certain  text-books,  it  was  said:  '•Statements 
are  found  which  seemingly  Indicate  that  In 
the  opinion  of  the  writers,  on  the  forfeiture 
of  a  senior  mining  location,  quoad  a  Junior 
and  conflicting  location,  the  area  of  conflict 
becomes  in  an  unqualified  sense  unoccupied 
mineral  lands  of  the  United  States  without 
Inuring  In  any  way  to  the  benefit  of  the  jun- 
ior location.  But  in  the  treatises  referred  to 
no  account  is  taken  of  the  effect  of  the  ex- 
press provisions  of  Rev.  St  §  2326  [U.  S. 
Comp.  St.  1901,  p.  1430].  Moreover,  when  the 
cases  to  which  the  text-writers  referred  as 
sustaining  the  statements  made  are  examined, 
It  will  be  seen  that  they  were  decided  either 
before  the  passage  of  the  adverse  claim  stat- 
utes of  1872.  or  concerned  controversies  be- 
tween the  senior  and  Junior  locators,  or  de- 
pended upon  the  provisions  of  state  statutes." 
As  Belk  v.  Meagher  does  not  come  within  any 
of  these  classes,  it  may  be  inferred  that  by 
Inadvertence  the  writer  of  the  opinion  did 
not  have  that  case  in  mind  and  that  the  court 
did  not  intentionally  overrule  the  principles 
laid  down  in  that  and  followed  in  other  cases. 

This  inference  finds  further  support  in  the 
language  of  that  tribunal  in  Mining  Co.  v. 
Tunnel  Co.,  196  U.  S.  342-3,  25  Sup.  CL  260, 
49  L.  Ed.  501,  submitted  at  the  same  term,  in 
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Brown  v.  Gurney,  201  U.  S.  191,  26  Sup.  Ct 
809,  50  L.  Ed.  717,  determined  a  year  later, 
and  In  Clipper  Mining  Co.  v.  Ell  Mining  Co., 
194  U.  S.  226,  24  Sup.  Ct  634,  48  L.  Ed.  944, 
decided  one  year  previously,  in  which  the 
court  said :  "It  will  be  seen  that  section  2322, 
Rev.  St.  [U.  S.  Comp.  St  1901,  p.  1426],  gives 
to  the  owner  of  a  valid  lode  location  the  ex- 
clusive right  of  possession  and  enjoyment  of 
all  the  surface  included  within  the  lines  of 
the  location.  That  exclusive  right  of  posses- 
sion forbids  any  trespass.  No  one  without 
his  consent  or  at  least  his  acquiescence,  can 
rightfully  enter  upon  the  premises  or  dis- 
turb its  surface  by  sinking  shafts  or  other- 
wise. It  was  the  Judgment  of  Congress  that, 
In  order  to  secure  the  fullest  working  of  the 
miues  and  the  complete  development  of  the 
mineral  property,  the  owner  thereof  should 
have  the  undisturbed  possession  of  not  less 
than  a  specified  amount  of  surface.  That 
exclusive  right  of  possession  is  as  much  the 
property  of  the  locator  as  the  vein  or  lode  by 
him  discovered  and  located.  In  Belk  v. 
Meagher,  104  U.  S.  279,  283,  26  L.  Ed.  735,  it 
was  said  by  Chief  Justice  Waite  that  *a  min- 
ing claim  perfected  under  the  law  Is  property 
in  the  highest  sense  of  that  term' ;  and  in  a 
later  case  (Gwilllm  v.  Donnellan,  115  U.  S. 
45,  49.  5  Sup.  Ct.  1112,  29  L.  Ed  348)  he  adds : 
'A  valid  and  subsisting  location  of  mineral 
lands,  made  and  kept  up  in  accordance  with 
the  provisions  of  the  statutes  of  the  United 
States,  has  the  effect  of  a  grant  by  the  United 
States  of  the  right  of  present  and  exclusive 
possession  of  the  lands  located.  If,  when  one 
enters  on  land  to  make  a  location,  there  la 
another  location  in  full  force  which  entitles 
its  owner  to  the  exclusive  possession  of  the 
land,  the  first  location  operates  as  a  bar  to 
the  second.' 

"In  St.  Louis  Mining  Co.  v.  Montana  Min- 
ing Co.,  171  U.  S.  650,  655,  19  Sup.  Ct.  63, 
43  L.  Ed.  320,  the  present  Chief  Justice  de- 
clared that,  'Where  there  Is  a  valid  location 
of  a  mining  claim,  the  area  becomes  segregat- 
ed from  the  public  domain  and  the  property 
of  the  locator.'  Nor  Is  this  'exclusive  right  of 
possession  and  enjoyment'  limited  to  the  sur- 
face, nor  even  to  the  single  vein  whose  dis- 
covery antedates  and  is  the  basis  of  the  loca- 
tion. It  extends  (so  reads  the  section)  to  'all 
veins,  lodes  and  ledges  throughout  their  en- 
tire depth,  the  top  or  apex  of  which  lies  in- 
side of  such  surface  lines  extended  down- 
ward vertically.'  In  other  words,  the  entire 
body  of  ground,  together  with  all  veins  and 
lodes  whose  apexes  are  within  that  body  of 
ground,  become  subject  to  an  exclusive  right 
of  possession  and  enjoyment  by  the  locator. 
And  this  exclusive  right  of  possession  and 
enjoyment  continues  during  the  entire  life 
of  the  location,  or,  In  the  words  of  Chief  Jus- 
tice Waite,  just  quoted,  while  there  is  a 
'valid  and  subsisting  location  of  mineral 
lands,  made  and  kept  up  in  accordance  with 
the  provisions  of  the  statutes  of  the  United 
States,'  There  Is  no  provision  for,  no  sugges- 


tion of,  a  prior  termination  thereof.  •  •  • 
And,  if  the  surface  is  open  to  the  entry  of 
whoever  seeks  to  explore  for  veins,  his  pos- 
session can  be  entirely  destroyed.  In  this 
connection  It  may  be  well  to  notice  the  last 
sentence  In  section  2322.  *  •  •  which  is  a 
limitation  on  such  right  and  reads:  'And 
nothing  In  this  section  shall  authorize  the 
locator  or  possessor  of  a  vein  or  lode  which 
extends  in  its  downward  course  beyond  the 
vertical  lines  of  his  claim  to  enter  upon  the 
surface  of  a  claim  owned  or  possessed  by  an- 
other.' *  •  *  The  difficulty  with  the  case 
presented  by  the  plaintiff  in  error  is  that 
under  the  findings  of  fact  we  must  take  it 
that  the  entries  of  the  locators  of  these  sever- 
al lode  claims  upon  the  placer  grounds  were 
trespassers,  and  as  a  general  rule  no  one  can 
initiate  a  right  by  means  of  a  trespass.  Ath- 
erton  v.  Fowler,  96  U.  S.  513.  24  L.  Ed  732; 
Trenouth  v.  San  Francisco,  100  U.  S.  251,  25 
L.  Ed.  626;  Uawa  v.  Victoria  Copper  Mining 
Company,  160  U.  S.  303,  16  Sup.  Ct.  282,  40 
L.  Ed.  436.  See,  also.  Cosmos  Exploration 
Company  v.  Gray  Eagle  Company,  112  Fed. 
4,  17.  50  a  C.  A.  79,  93,  61  L.  R.  A.  230,  in 
which  the  court  said :  'No  right  can  be  ini- 
tiated on  government  land  which  is  in  the 
actual  possession  of  another  by  a  forcible, 
fraudulent,  or  clandestine  entry  thereon. 
Cowell  v.  Lammers  (C.  C.)  21  Fed.  200,  202; 
Nevada  Sierra  Oil  Co.  v.  Home  Oil  Co.  (C. 
C.)  98  Fed.  674,  680;  Hosmer  v.  Wallace,  97 
U.  S.  575,  579,  24  L.  Ed.  1130;  Trenouth  v. 
San  Francisco.  100  U.  S.  251,  25  L.  Ed.  626; 
Mower  v.  Fletcher  116  U.  S.  380,  385.  386,  6 
Sup.  Ct.  409,  29  L.  Ed.  503 ;  Haws  v.  Mining 
Company,  160  U.  S.  303,  317,  16  Sup.  Ct  282, 
40  L.  Ed.  436 ;  Nickals  v.  Winn,  17  Nev.  188, 
193,  30  Pac.  435;  McBrown  v.  Morris.  59  Cal. 
64,  72 ;  Goodwin  v.  McCabe,  75  Cal.  584,  588, 
17  Pac.  705;  Rourke  v.  McNally,  98  Cal.  291, 
33  Pac.  62.' " 

Cases  supporting  this  legal  principle,  in- 
cluding Brown  v.  Killabrew.  21  Nev.  438,  33 
Pac.  863,  are  cited  In  the  decision  of  the  dis- 
trict court  of  Nye  county  rendered  last  year 
in  Ford  v.  Brown. 

The  opinion  In  the  Uhllg  Case  quotes  at 
length  and  relies  upon  section  2326  of  the 
Revised  Statutes,  Act  Cong.  May  10,  1872, 
c.  152.  8  7,  17  Stat.  93  [U.  S.  Comp.  St  1901, 
p.  1430].  This  section  relates  to  the  pro- 
cedure where  an  adverse  claim  is  filed  upon 
an  application  being  made  for  patent.  There 
Is  nothing  In  Its  language  as  to  whether  a 
second  location,  made  before,  may  prevail 
over  a  third  location,  made  after,  failure  to 
do  the  required  work,  and  nothing  Is  stated 
in  regard  to  the  time  when  claims  become 
subject  to  relocation,  and  It  does  not  in  any 
way  designate  how  or  when  the  rights  of 
parties  by  location  or  relocation  may  be  ac- 
quired, and  consequently  has  no  bearing  up- 
on the  question  which  was  before  the  court, 
and  lends  no  support  to  the  conclusion  reach- 
ed. The  part  of  this  section  upon  which  the 
opinion  seems  to  be  based  enacts  that  "It 
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shall  be  the  duty  of  the  adverse  claimant 
within  thirty  days  after  filing  his  claim  to 
commence  proceedings  in  a  court  of  compe- 
tent Jurisdiction  to  determine  the  question  of 
right  of  possession  and  prosecute  the  same 
with  reasonable  diligence  to  final  judgment 
and  a  failure  to  so  do  shall  be  a  waiver  of  his 
adverse  claim."  This  simply  provides  that  by 
failure  to  assert  them  a  claimant  may  lose 
any  rights  which  he  has  In  the  same  way 
that  a  defendant  In  any  action  may  lose  his 
by  default  and  failure  to  answer,  and  neither 
litigant  In  that  case  had  made  any  such 
default  or  failure.  It  relates  to  how  rights 
already  obtained  may  be  defended,  determin- 
ed, preserved,  and  forfeited,  but  not  as  to 
how  those  rights  may  be  acquired  by  location 
or  otherwise.  This  was  not  passed  later  than 
the  other  sections  of  the  Revised  Statutes 
mentioned,  but  at  the  same  time  as  a  part  of 
the  same  act  of  May  10,  1872.  As  there  is 
nothing  in  Its  language  relating  to  the  time 
or  method  of  locating  claims,  we  are  unable 
to  perceive  how  it  can  In  any  way  amend, 
modify,  repeal,  or  afreet  the  language  In  sec- 
tion 2322,  providing  "that  the  locators  of  all 
mining  locations,  so  long  as  they  comply  with 
the  laws  of  the  United  States  and  with  state, 
territorial  and  local  regulations  not  In  con- 
flict with  the  laws  of  the  United  States  gov- 
erning their  possessory  title  •  *  *  shall 
have  the  exclusive  right  of  possession  and  en- 
joyment of  all  the  surface  Included  within 
the  lines  of  their  locations  and  of  all  veins, 
lodes  and  ledges  throughout  their  entire 
depth,  the  top  or  apex  of  which  lies  Inside 
their  surface  lines  extended  downward  ver- 
tically" and  within  planes  running  through 
parallel  end  lines,  or  the  language  in  section 
2324  that  "the  location  must  be  distinctly 
marked  on  the  ground  so  that  its  boundaries 
can  be  readily  traced;  that  on  each  claim 
located  after  the  10th  day  of  May,  1872,  and 
until  a  patent  has  been  Issued  therefor,  not 
less  than  one  hundred  dollars  worth  of  labor 
shall  be  performed  or  improvements  made 
during  each  year;  *  *  *  and  that  upon 
the  failure  to  comply  with  these  conditions 
the  claim  or  mine  upon  which  such  failure 
occurred  shall  be  open  to  relocation  In  the 
same  manner  as  if  no  location  of  the  same 
bad  ever  been  made." 

For  the  purpose  of  making  the  time  uni- 
form for  doing  the  annual  work,  and  for  the 
relocation  of  claims  on  which  such  work  is 
not  performed,  section  2324  was  amended 
eight  years  later  by  Act  Jan.  22,  1880,  c.  9, 
I  2,  21  Stat.  81  [U.  S.  Comp.  St  1901,  p. 
1420],  so  as  to  provide  that  the  period  with- 
in which  the  work  is  required  to  be  done 
annually  on  all  unpatented  mining  claims 
shall  commence  on  the  1st  day  of  January 
succeeding  the  date  of  location.  In  the  Uhllg 
opinion  the  court  said:  "It  cannot  be  de- 
nied that  under  section  2326,  if  before  aban- 
donment or  forfeiture  of  the  Levi  P.  claim, 
the  owners  of  the  Uhllg  locations  had  applied 


for  a  patent,  and  the  owners  of  the  Levi  P. 
had  not  advened  the  application,  upon  an 
establishment  of  a  prima  facie  right  In  the 
owners  of  the  Uhllg  claims,  an  indisputable 
presumption  would  have  arisen  that  no  con- 
flict claims  existed  to  the  premises  described 
in  the  location  notice.  Gwillun  v.  Donnellan, 
115  U.  S.  45,  5L  5  Sup.  Ot  1110,  29  U  Ed. 
348.  And  the  same  result  would  have  arisen 
had  the  owner  of  the  Levi  P.  advened  the 
application  for  a  patent  based  upon  the 
Uhllg  locations  and  failed  to  prosecute  and 
waived  such  adverse  claim.  In  both  of  the 
supposed  instances  the  necessary  consequence 
would  have  been  to  conclusively  determine  in 
favor  of  the  applicant,  so  far  as  the  rights  of 
third  persons  were  concerned,  that  the  land 
was  not  unoccupied  public  land  of  the  United 
States,  but,  on  the  contrary,  as  to  such  per- 
sons, from  the  time  of  the  location  by  the  ap- 
plicant for  the  patent,  was  land  embraced 
within  such  location  and  not  subject  to  be 
acquired  by  another  person.  And  this  result, 
flowing  from  the  failure  of  the  owner  of  a 
subsisting  senior  location  to  adverse  an  ap- 
plication for  patent  by  the  owner  of  an  op- 
posing location,  or  his  waiver  If  an  adverse 
claim  is  made,  must,  as  the  greater  includes 
the  lesser,  also  arise  from  the  forfeiture  of 
the  claim  of  the  senior  locator  before  an  ap- 
plication for  patent  is  made  by  the  conflicting 
locator,  and  the  consequent  impossibility  of 
the  senior  locator  to  successfully  advene 
after  the  forfeiture  is  complete.  Of  course, 
the  effect  of  the  construction  which  we  have 
thus  given  to  section  2326  of  the  Revised 
Statutes  [U.  S.  Comp.  St  1901,  p.  1430]  Is  to 
cause  the  provisions  of  that  section  to  qualify 
sections  2319  and  2324  [pages  1424,  1430], 
thereby  preventing  mineral  lands  of  the  Unit- 
ed States,  which  have  been  the  subject  of  con- 
flicting locations,  from  becoming,  quoad  the 
claims  of  third  parties,  unoccupied  mineral 
lands  by  the  mere  forfeiture  of  one  of  such 
locations." 

By  this  language  It  is  correctly  stated  at 
the  beginning  that  where  there  are  two  claim- 
ants, and  one  applies  for  patent,  the  other 
may  lose  his  rights  under  section  2326  by 
failing  to  adverse.  Under  the  peculiar  and  un- 
usual circumstances,  the  result  In  the  Uhllg 
Case  was  correct,  and  could  have  been  justi- 
fied on  another  ground;  but  we  are  unable 
to  perceive  the  force  and  correctness  of  the 
conclusion,  on  which  the  opinion  was  based, 
that  because  a  claimant  may  waive  his  rights 
In  proceedings  for  patent  under  section  2326, 
and  because  a  senior  locator  may  forfeit  his, 
that  therefore  a  mining  claim  is  subject  to 
relocation,  or,  what  is  the  same  thing,  a 
junior  or  second  location  may  be  initiated  on 
the  ground  as  soon  as  the  first  location  has 
been  made,  instead  of  upon  the  failure  of  the 
first  locator  to  perform  the  required  work  as 
enacted  by  the  statute.  By  a  literal  construc- 
tion what  Is  called  a  modification,  we  think, 
in  effect  would  be  a  judicial  repeal  of  a  plain 
enactment,  supported  only  by  reference  to  an- 
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other  section  which  has  no  application.  The 
language  used  is  equivalent  to  saying  that  be- 
cause a  claimant  may  waive  his  right  under 
section  2326  by  failing  to  adverse,  and  a 
senior  locator  may  forfeit  his,  therefore  min- 
ing locations  do  not  become  subject  to  reloca- 
tion upon  the  failure  to  do  the  required  work 
as  provided  by  section  2324,  but  that  they 
may  be  relocated  and  rights  initiated  at  any 
prior  time. 

The  sections  relating  to  proceedings  upon 
application  for  patent  are  for  the  purpose  of 
enabling  claimants  to  obtain  a  final  grant  of 
the  legal  title  from  the  government  for 
ground  previously  acquired  and  to  avoid  any 
necessity  of  doing  the  annual  work.  So  long 
as  $100  is  expended  each  year  upon  the 
claim,  as  required  by  the  act  of  Congress, 
the  owner's  right  to  exclusive  possession 
and  to  extract  and  exhaust  the  ore  Is  as  com- 
plete as  If  he  held  a  patent,  for  which  he  may 
never  apply  unless  he  desires.  Not  infre- 
quently ore  worth  millions  of  dollars  is  tak- 
en from  mines  which  are  finally  abandoned 
as  worthless  and  no  application  to  patent 
them  Is  ever  made.  The  right  to  obtain  pat- 
ent depends  upon  the  making  of  a  location 
or  upon  having  held  possession  during  the 
period  of  the  statute  of  limitations;  but  the 
making  of  the  location  and  the  time  for  mak- 
ing it  do  not  depend  upon  the  section  regulat- 
ing the  proceedings  upon  application  for 
patent  which  the  claimant  may  never  insti- 
tute. 

Surely  it  will  not  be  contended  that  Con- 
gress has  not  the  power  to  regulate  the  dis- 
position of  the  unappropriated  public  mineral 
lands.  The  statute  having  clearly  provided 
that  these  are  open  to  location  by  citizens  of 
the  United  States  and  those  who  have  declar- 
ed their  intention  to  become  such,  and  that 
the  locators  of  mining  claims,  upon  comply- 
ing with  the  laws,  shall  have  the  exclusive 
right  of  possession  and  enjoyment  of  the 
surface  included  within  the  lines  of  their  lo- 
cations, and  that  claims  shall  be  subject  to 
relocation  upon  the  failure  to  do  the  required 
work,  these  provisions  ought  not  to  be  nul- 
lified or  repealed  by  the  courts  because  there 
is  another  section  providing  that  a  claimant 
may  waive  his  right  by  a  failure  to  adverse 
when  application  has  been  made  for  a  patent, 
or  because  a  senior  locator  or  others  who 
are  not  parties  to  the  litigation  may  forfeit 
their  rights  by  failing  to  do  the  required 
work.  It  Is  the  duty  of  courts  to  construe 
and  Interpret  the  laws;  but  they  should  be 
careful  not  to  encroach  upon  the  legislative 
department,  or  set  aside  statutes,  federal  or 
state,  except  when  they  are  clearly  In  conflict 
with  the  Constitution.  As  the  Uhllg  Case 
was  one  on  adverse  proceedings  against  an 
application  for  patent,  the  decision  being  bas- 
ed on  the  statute  regulating  these,  anything 
the  court  said  regarding  the  rights  or  for- 
feiture of  an  applicant  in  such  proceedings 
may  be  considered  as  dictum  In  the  present 
case,  which  is  not  on  such  proceedings.  To 


enforce  all  the  statements  in  that  opinion 
in  cases  generally,  like  the  one  at  bar,  would 
necessitate  the  setting  aside  of  the  provisions 
in  other  sections  of  the  act  of  May  10,  1872, 
to  which  reference  has  been  made,  and  which 
were  plainly  followed  and  enforced  by  the 
Belk  Case  and  other  cases.  The  senior  lo- 
cator in  the  Uhllg  Case  waived  his  interests 
by  failing  to  appear,  and  was  not  in  court 
or  trying  to  assert  them,  and  anything  said 
regarding  the  forfeiture  of  his  rights  was 
Incidental. 

If  the  plain  provisions  of  the  statute  are  to 
be  overthrown,  after  having  been  enforced  by 
numerous  courts  and  universally  accepted  for 
a  generation,  not  only  will  vested  rights  be 
endangered,  but,  as  said  in  that  case:  "To 
hold  that,  before  the  former  location  has  ex- 
pired, an  entry  may  be  made  and  the  several 
acts  done  necessary  to  perfect  a  relocation, 
will  be  to  encourage  unseemly  contests  about 
the  possession  of  the  public  mineral-bearing 
lands,  which  would  almost  necessarily  be 
followed  by  breaches  of  the  peace."  Then, 
instead  of  claims  becoming  subject  to  reloca- 
tion upon  the  1st  day  of  January  and  after 
failure  to  do  the  annual  assessment,  the 
ground  might  be  relocated  before  there  was 
any  such  failure,  and  a  day,  a  month,  or  a 
year  previously.  If  the  junior  locator  may 
acquire  rights  by  entering  the  ground  before 
there  is  any  failure  to  do  the  required  work, 
and  while  the  statute  gives  the  exclusive  pos- 
session to  the  senior  locator,  any  number  of 
locations  may  be  made  and  rights  Initiated 
at  any  time  prior  to  the  one  at  which  the 
statute  states  that  the  claim  shall  be  subject 
to  relocation,  and  the  person  who  follows 
the  statute  and  makes  the  relocation  on  the 
1st  day  of  January  will  be  too  late,  and  may 
find  that  the  right  to  locate  after  failure  to 
do  the  work  has  been  acquired  by  one  of 
several  others  in  the  order  of  their  locations 
previously  made  and  before  the  work  was  re- 
quired to  be  done  by  the  original  locator. 
The  one  who  located  6  or  11  months  before 
the  time  in  which  the  work  was  required  to 
be  done  had  expired  would  have  a  better 
right  than  the  one  who  had  located  1  or  5 
months  In  advance  of  such  time ;  but,  if  the 
former  failed  to  do  the  required  work  on  his 
part,  the  right  would  become  initiated  in  the 
latter,  which  would  prevail  over  any  one 
who  relocated  the  ground  on  the  1st  day  of 
January,  the  time  in  which  it  is  made  relocat- 
able by  statute  if  the  annual  work  is  not 
done.  Fraud  would  be  encouraged,  and  the 
door  opened  for  the  evasion  of  the  annual 
work,  the  purpose  of  which  Is  to  require  the 
owner  to  develop  the  claim  at  least  to  that 
extent,  or  render  bis  right  subject  to  for- 
feiture and  the  claim  to  relocation.  If  others 
could  initiate  relocations  on  valid  and  exist- 
ing claims,  the  question  would  arise  whether 
the  owner  could  relocate  before  they  had 
lapsed,  and  if  he  could  not,  as  an  exception 
to  the  rule  that  others  could,  he  would  be 
tempted  to  have  some  one  relocate  for  him 
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in  order  to  avoid  doing  the  work.  For  the 
reasons  stated,  and  as  the  Uhllg  opinion  does 
not  mention  Belk  v.  Meagher,  and  does  not 
express  an  Intention  to  overrule  the  principle 
therein  announced,  and  affirmed  in  other  de- 
cisions rendered  about  the  same  time,  we  do 
not  think  a  result  so  revolutionary  was  in- 
tended to  apply  in  cases  generally,  and  that 
the  Uhlig  decision  is  applicable  only  to  its 
own  particular  circumstances.  It  has  al- 
ready been  so  held,  or  that  at  most  it  is  not 
controlling  further  than  in  actions  in  con- 
nection with  proceedings  for  obtaining  pat- 
ents, by  a  number  of  courts  and  text-writers, 
and,  so  far  as  we  are  aware,  by  all  who  have 
determined  that  question. 

In  Montngne  v.  Labay,  2  Alaska,  575,  the 
Uhlig  Case  was  examined,  and  it  was  held 
that  it  applies  only  in  adverse  proceedings, 
and  only  within  its  own  limited  sphere  of 
exceptional  facts,  and  Belk  v.  Meagher  was 
followed,  and  held  not  to  be  overruled.  In 
Hoban  v.  Boyer,  37  Colo.  185,  85  Pac.  837, 
decided  more  than  a  year  after  the  Uhlig 
Case,  the  Supreme  Court  of  Colorado  con- 
tinued to  adhere  to  the  rule  in  Belk  v.  Meag- 
her. In  Loekhart  v.  Farrell  (Utah)  86  Pac. 
1081.  the  Supreme  Court  of  Utah,  the  one  by 
which  Lavngnino  v.  Uhlig  had  been  determin- 
ed, said  regarding  the  decision  by  the  Su- 
preme Court  of  the  United  States  In  that 
case:  "Giving  the  Lavngnino  Case  the  con- 
struction contended  for  by  the  respondent  Is, 
In  effect,  to  make  it  overrule  Belk  v.  Meagher 
and  Gwiilim  v.  Dounellan,  and  to  render  it  in 
conflict  with  the  decisions  of  both  federal 
and  state  courts  on  the  question.  We  do  not 
believe  any  such  result  was  intended  by  that 
decision.  Likewise,  to  give  it  the  meaning 
contended  for  renders  it  in  conflict  with  the 
more  recent  decision  of  Brown  v.  Gurney." 
In  a  note  in  <tt  L.  R.  A.  842-845,  the  Belk, 
Uhllg.  and  other  cases  are  considered,  and 
at  page  837  appears  the  statement  that  "it 
is  difficult  to  reconcile  the  decisions  holding 
that  one  who  relocates  the  claim  after  the 
original  locator  is  in  default  in  his  assessment 
work  will  prevail  over  one  who  attempted 
to  relocate  the  claim  before  the  time  for  the 
performance  of  the  assessment  work  had  ex- 
pired with  the  principle  of  the  decision  of 
the  Supreme  Court  of  the  United  States  in 
the  recent  case  oT  Lavagnino  v.  Uhlig,  al- 
though it  is  not  probable  that  the  doctrine 
of  these  cases  will  be  disturbed  in  conse- 
quence of  that  decision."  Numerous  decisions 
in  the  state  and  federal  courts  in  the  mining 
states  and  territories  from  the  Mexican  bor- 
der to  the  Canadian  line,  apparently  with- 
out exception,  support  Belk  v.  Meagher  and 
Clipper  Mining  Co.  v.  Eli  Mining  Company, 
supra,  and  Gwlllim  v.  Donnellan,  115  U.  S. 
49,  5  Sup.  Ct.  1112,  29  L.  Ed.  348,  in  which 
it  was  said:  "If,  when  one  enters  on  land 
to  make  a  location,  there  is  another  location 
in  full  force,  which  entitles  its  owner  to  the 
exclusive  possession  of  the  land,  the  first  lo- 
cation operates  as  a  bar  to  the  second."  Quot- 


ing with  approval  from  the  opinion  in  the 
Belk  Case,  Justice  Hawley,  speaking  for  this 
court,  in  Rose  v.  Richmond,  17  Nev.  57,  27 
Pac.  1105,  1110,  said:  "A  relocation  on  lands 
actually  covered  at  the  time  by  another  valid 
and  subsisting  location  is  void ;  and  this,  not 
only  against  the  prior  locator,  but  all  the 
world,  because  the  law  allows  no  such  thing 
to  be  done."  In  one  end  of  the  balance  we 
have  only  the  Uhllg  Case,  based  on  a  section 
of  the  Revised  Statutes  which  has  no  bearing 
on  the  question  involved;  and  against  this 
we  have  the  numerous  decisions,  cited  and 
undted,  supporting  Belk  v.  Meagher,  includ- 
ing our  own  In  Rose  v.  Richmond  Mining  Co., 
and  the  statutes  which  are  clearly  and  direct- 
ly applicable,  and  which  would  have  to  be 
overruled  in  order  to  maintain  the  Judgment. 

After  the  court  had  sustained  an  objection 
to  the  offer  of  appellants  to  prove  that  the 
notices  of  location  were  posted  on  the  Port- 
lands, and  that  they  were  valid,  existing 
claims,  covering  the  ground  at  the  time  the 
Unions  were  located,  they  asked  the  court  to 
admit  the  evidence  subject  to  objection  and 
to  a  motion  to  strike  it  out,  so  that  its  ad- 
missibility could  be  considered  more  care- 
fully later;  but  the  court  refused  to  receive 
it,  and  consequently  there  is  nothing  in  the 
record  to  show  what  acts  were  performed 
toward  locating  the  Portlands.  If  they  were 
located  by  posting  the  requisite  notices  on 
July  1,  1905,  and  by  the  proper  marking  of 
their  boundaries  within  90  days  thereafter, 
the  right  to  the  ground  covered  by  them  would 
relate  back  to  the  time  of  the  posting  of  the 
notices,  and  would  In  effect  have  been  a  seg- 
regation of  the  land  from  the  public  domain, 
so  that  the  Unions  could  not  have  been  valid- 
ly located  or  initiated  upon  it  on  the  24th  and 
25th  days  of  July,  nor  until  after  there  was 
a  failure  to  do  the  work  required  by  the 
state  statute  to  be  done  within  90  days  from 
the  posting  of  the  notices.  But  If  the  Port- 
land notices  were  so  posted,  and  the  claims 
were  not  staked  or  monumented  within  90 
days  thereafter,  then  we  think  the  locations 
were  not  completed  under  the  act  of  Congress 
and  the  state  statute,  and,  the  land  not  hav- 
ing been  marked  within  that  period,  so  that 
its  boundaries  could  be  traced,  it  was  not 
segregated  from  the  public  domain,  although 
such  posting  carried  the  right  to  define  the 
boundaries  within  90  days.  The  period  for 
this  purpose  has  since  been  shortened  by  an 
act  of  the  Legislature  to  20  days.  St.  1907. 
p.  419,  c.  194. 

Erhardt  v.  Boaro,  113  U.  S.  530,  5  Sup. 
Ct.  561.  28  L.  Ed.  1113,  cited  by  appellants, 
is  distinguishable;  for  it  was  said  in  the 
statement  of  facts  there  that  "the  evidence 
tended  to  show  that,  within  90  days  from 
the  discovery  of  the  lode  by  Carroll,  one 
French,  on  behalf  of  the  plaintiff  and  Car- 
roll, secretly  caused  the  boundaries  of  the 
claim  to  be  marked."  It  was  correctly  held 
there  that  the  forcible  eviction  of  the  discov- 
erer and  locator  from  the  vein  or  lode  before 
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the  sinking  of  the  shaft  required  by  the  Colo- 
rado statute  and  the  prevention  of  his  re- 
entry by  threats  of  violence  excuse  him,  as 
against  the  party  keeping  him  out  of  posses- 
sion, so  long  as  he  Is  kept  out  of  it,  from 
sinking  the  shaft  required.  There  is  no  doubt 
that.  If  the  locator  discovered  a  vein  and  filed 
proper  notices  on  the  Portlands  on  the  un- 
appropriated public  domain,  he  was  entitled 
to  go  on  the  ground  and  mark  the  boundaries, 
and  in  doing  so  float  the  locations  and  do  the 
required  work ;  but,  if  he  never  did  anything 
but  post  the  notices,  it  would  seem  that  no 
piece  of  ground  was  ever  defined  for  segrega- 
tion from  the  public  domain,  so  as  to  notify 
or  warn  off  others,  or  prevent  the  Initiation 
of  locations  which  would  be  good  against 
a  later  one. 

We  find  no  errors  in  the  record,  except 
those  resulting  In  different  ways  from  the 
conclusion  of  the  district  court  to  adhere  to 
the  opinion  in  Lavagnino  v.  Uhllg.  Upon  the 
trial  objection  was  sustained  to  evidence  re- 
garding the  sinking  of  a  shaft  10  feet  deep, 
or  Its  equivalent,  on  the  Unions,  and  the  fil- 
ing of  certificates  of  location  was  objected  to 
and  withdrawn,  because  the  work  was  not 
done  and  the  certificates  were  not  filed  be- 
fore this  action  was  begun;  and  it  is  con- 
tended that  proof  of  this  work  and  the  filing 
of  those  certificates  was  essential  to  plain- 
tiffs' recovery.  There  was  no  supplemental 
complaint  or  pleading  alleging  that  the  work 
was  done  or  completed  or  that  the  certifi- 
cates were  filed  after  the  commencement  of 
the  suit  to  warrant  its  admission.  We  have 
recently  held  In  the  case  of  Ford  v.  Camp- 
bell, 29  Nev.  .  92  Pac.  206,  that  the  filing 

of  a  certificate  of  location  Is  not  essential  to 
the  validity  of  the  claim  but  relates  to  mat- 
ters of  proof.  If  the  Portlands  were  not 
valid  and  existing  locations  at  the  time  the 
Unions  were  located,  and  the  Unions  were 
located  on  the  unappropriated  public  domain 
by  posting  notices  and  marking  their  bound- 
aries in  accordance  with  law,  respondents 
would  have  become  entitled  to  hold  them  for 
the  90  days  allowed  for  doing  the  work,  and 
by  instituting  this  suit  prior  to  that  time 
e-mld  recover  a  Judgment  for  possession  and 
damages  to  the  end  of  that  period.  If,  under 
these  circumstances,  respondents  failed  to  do 
the  required  work  within  90  days,  the  claims 
would  become  subject  to  relocation  by  the 
appellants  or  others. 

The  court  sustained  objections  to  a  series 
of  questions  by  which  It  may  be  surmised 
that  defendants  sought  to  prove,  upon  the 
cross-examination  of  plaintiffs'  witnesses, 
that  the  Portland  notices  were  posted  on  the 
ground  at  the  time  the  Unions  were  located. 
The  court  properly  limited  the  cross-examina- 
tion to  the  matters  brought  out  in  the  direct 
examination.  This  did  not  prevent  defend- 
ants from  making  the  witnesses  their  own 
after  plaintiffs  had  closed  their  case  in  chief, 
nor  the  court  from  then  allowing,  in  Its  dis- 


cretion, a  rigid  examination  If  they  were  hos- 
tile. 

The  judgment  Is  set  aside,  and  the  cause 
is  remanded  for  a  new  trial,  upon  which  de- 
fendants will  be  allowed  to  Introduce  evi- 
dence to  show  that  at  the  time  the  Unions 
were  located  the  ground  was  covered  by  the 
Portlands  as  valid  and  existing  locations 
made  by  posting  the  requisite  notices  and  by 
the  defining  of  their  boundaries  within  90 
days  thereafter,  and  that  by  failure  to  do  the 
work  required  by  the  state  statutes  the  Port- 
lands had  lapsed  at  the  time  the  Liberty  and 
Justice  claims  were  located. 

NORCROSS,  J.  I  concur  In  the  opinion  of 
the  Chief  Justice,  and  express  the  following 
additional  views,  based  upon  my  conception 
of  the  statutes  and  the  decisions  of  the  high- 
est courts: 

The  right  of  respondents  to  offer  proof 
that  the  Portland  claims  were  valid  and  sub- 
sisting locations  at  the  time  the  Union  loca- 
tions were  made  does  not  depend,  as  con- 
tended, upon  any  relations  of  privity  between 
the  locators  of  the  Portland  claims  and  them- 
selves. They  have  the  right  to  offer  such 
proof,  in  order  to  establish  the  fact,  if  they 
can,  that  they  have  complied  with  the  feder- 
al and  state  law  as  relocators  of  a  prior  ex- 
isting claim  which  had  become,  under  the 
law,  subject  to  relocation.  Both  the  state 
and  federal  statutes  have  provided  for  the 
relocation  of  claims  which  have  become  sub- 
ject to  such  relocation  by  reason  of  the  fail- 
ure to  do  the  location  work  or  annual  assess- 
ment work  provided  for  by  law.  A  distinc- 
tion is  thus  recognized,  both  by  the  federal 
and  state  laws,  between  a  location  and  a  re- 
location. If  persons  are  claiming  rights  to 
the  public  domain  as  relocators,  necessarily 
their  rights  depend  upon  the  fact  that  a  prior 
existing  claim  had  become  subject  to  for- 
feiture, and  that  by  entering  upon  the  ground 
and  relocating  it  they  had  effected  such  for- 
feiture of  the  rights  of  the  prior  locators  and 
established  rights  in  themselves.  They  can 
only  establish  their  rights  as  relocators  by 
proving  the  prior  location,  that  it  had  become 
subject  to  forfeiture,  and  that  they  had  made 
such  forfeiture  effectual  by  complying  with 
acts  necessary  to  make  a  valid  relocation. 
Where  the  right  to  make  a  location  is  initia- 
ted by  the  making  of  a  discovery  and  the 
posting  of  a  proper  notice,  but  no  further  act 
Is  done  to  perfect  the  location,  and  thus  seg- 
regate the  same  from  the  public  domain,  the 
ground  is  not  subject  strictly  to  relocation, 
for  no  prior  valid  location  had  been  perfect- 
ed. In  such  a  case  the  land  does  not  cease 
to  be  a  part  of  the  public  domain,  never  hav- 
ing been  segregated  therefrom,  and  thus  it 
remains  open  to  location.  It  frequently  hap- 
pens that  a  person  upon  making  a  discovery 
posts  a  location  notice,  and  In  common  par- 
lance this  is  called  a  "location";  but  legally 
it  is  not  a  location,  and  may  never  become 
such.   The  first  discoverer,  who  posts  a  valid 
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notice,  initiates  a  right  which  he  Is  protected 
in  and  which  he  can  follow  up  by  doing  the 
other  acts  necessary  to  perfect  a  valid  loca- 
tion; but  until  he  has  done  tboee  other  acts 
he  has  not  acquired  the  right  of  exclusive 
possession  given  him  by  the  statute  upon  a 
perfected  location,  which  will  have  the  effect 
of  cutting  off  any  inchoate  right  In  another 
initiated  In  the  meantime. 

SWEENEY,  J.,  being  interested  in  the  re- 
sult of  the  litigation,  not  participating. 


BALDWIN  v.  BROWN. 
(Supreme  Court  of  Washington.  Jan.  17.  1906.) 

1.  Specific   Performance  —  Shortage  in 
Land— Enforcing  Partial  Performance. 

Defendant  contracted  to  convey  to  plaintiff 
a  government  subdivision  of  land,  by  special 
warranty  deed,  on  certain  payment.  Prior  to 
the  time  for  conveyance  defendant's  title  to  five 
acres  of  the  land  was  devested  by  a  judgment 
quieting  title  thereto  in  a  third  party.  Held, 
that  the  fact  that  a  special  warranty  deed  only 
warrants  against  defects  of  title  caused  by  the 
acts  of  the  grantor,  and  that  the  title  to  the  five 
acres  was  lost  because  of  matters  prior  to  de- 
fendant's obtaining  title,  did  not  entitle  defend- 
ant to  refuse  to  convey  the  remaining  land  on 
tender  of  the  contract  price  less  a  proportionate 
reduction  for  the  land  lost,  since  the  question 
was  not  as  to  the  effect  of  a  special  warranty 
deed,  but  whether  he  could  "convey"  the  five 
acres  by  any  form  of  deed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  SS  23,  31.] 

2.  Vendor  and  Purchaser — Title  of  Ven- 
dor—Abatement  for  Deficiency. 

In  an  action  to  compel  a  conveyance  of 
land,  where  title  failed  as  to  part  of  the  tract, 
the  amount  deducted  would  be  such  proportion 
of  the  whole  purchase  price  as  the  value  of  said 
portion  bears  to  the  value  of  the  whole  tract  at 
the  time  of  purchase. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  |§  333-340.1 

8.  Appeal  —  Reversal  —  Trivial    Errors  — 

Amount  of  Judgment. 

Reversal  will  not  be  ordered  because  of  an 
error  of  a  few  dollars  in  the  computation  of 
the  judgment,  since  it  can  be  credited  in  adjust- 
ing the  costs. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  3,  Appeal  and  Error,  §§  4546-4554.  ] 

Crow  and  Dunbar,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  King  County ; 
Arthur  E.  Griffin,  Judge. 

Bill  by  M.  L.  Baldwin  against  J.  W. 
Brown.  From  a  decree  for  plaintiff,  defend- 
ant appeals.  Affirmed. 

Steele  &  Brown,  for  appellant  Buck  & 
Boddy.  for  respondent 

ROOT,  J.  This  is  an  action  in  equity  by 
respondent  to  compel  appellant  to  make  a 
conveyance  of  certain  land.  From  a  decree 
in  plaintiff's  favor,  defendant  appeals. 

Appellant  and  one  David  Farmer  on  the 
18th  of  May,  1904,  entered  into  a  written 
agreement  of  which  the  following  is  the  ma- 
terial portion:  "That  in  consideration  of 
eleven  hundred  dollars  ($1100.00)  paid,  and 


to  be  paid,  by  said  David  Farmer,  his  heirs 
and  assigns,  to  J.  W.  Brown,  his  heirs  and 
assigns,  as  hereinafter  stated,  the  said  J.  W. 
Brown  agrees  to  convey  to  the  said  David 
Farmer  the  north  half  (%)  of  the  northeast 
quarter  of  section  one  (1),  township 

twenty-two  (22),  range  two  (2)  east,  King 
county,  Washington,  by  special  warranty 
deed  at  the  time  the  same  is  fully  paid  for 
as  per  this  agreement.  That  one  hundred 
dollars  ($100.00)  of  said  sum  is  in  hand  paid 
and  one  hundred  sixty  dollars  ($100.00)  of 
the  same  is  due  and  payable  November  1, 
1004,  and  the  balance,  eight  hundred  and  for- 
ty ($840.00)  dollars,  is  due  and  payable  No- 
vember l,  1905,  as  per  the  two  promissory 
notes  of  even  date  herewith,  bearing  seven 
(7)  per  cent,  interest  from  date.  The  said 
David  Farmer  is  to  keep  all  taxes  assessed 
against  said  real  estate  paid  before  the  same 
become  delinquent.  That  the  said  J.  W. 
Brown  reserves  the  right  and  title  to  said 
land  until  the  same  is  paid  for  in  full."  The 
property  described  in  said  contract  had  been 
obtained  by  King  county  In  1902  by  general 
foreclosure  for  taxes  for  1895  and  prior 
years.  The  appellant  received  a  deed  to  the 
same  from  the  county  July  15,  1903.  Some 
time  after  making  the  contract  above  refer- 
red to,  David  Farmer  died,  and  his  interests 
therein  became  vested  in  this  respondent, 
who  is  his  mother.  Before  the  final  payment 
became  due  one  William  Cross  brought  an 
action  In  equity  to  quiet  title  to  five  acres  of 
the  land  described  in  said  contract,  and  made 
this  appellant  and  respondent  parties.  Said 
action  was  prosecuted  to  final  judgment,  re- 
sulting In  a  decree  to  the  effect  that  this  ap- 
pellant had  no  right,  title,  or  Interest  in  or 
to  said  five  acres  of  land,  but  that  the  same 
was  the  property  of  said  William  Cross. 
When  the  time  for  making  final  payment  un- 
der the  terms  of  the  above  contract  arriv- 
ed, respondent  requested  a  reduction  in  the 
amount  of  the  purchase  price  on  account  of 
not  getting  said  five  acres.  Appellant  de- 
clined to  make  such  reduction,  but  insisted 
upon  respondent  paying  the  full  amount  call- 
ed for  by  the  contract  Thereupon  this  ac- 
tion was  instituted  to  compel  appellant  to 
convey  the  balance  of  the  land  without  re- 
spondent paying  the  proportion  of  the  pur- 
chase price  represented  by  said  five  acres. 

Appellant  contends,  first,  that  the  trial 
court  was  wrong  in  the  construction  placed 
upon  the  contract;  and,  second,  that  the 
amount  of  reduction  directed  to  be  allowed, 
If  any  was  allowable,  was  too  great.  As  to 
the  first  point,  appellant  urges  that,  as  a 
special  warranty  deed  warrants  only  against 
defects  of  title  occasioned  by  the  act  of  the 
grantor  himself,  and  as  Cross  recovered  this 
property,  not  by  reason  of  anything  done  or 
omitted  by  appellant,  but  by  reason  of  mat- 
ters occurring  before  he  obtained  the  proi>- 
erty  from  the  county,  he  (appellant)  was  en- 
titled to  receive  from  respondent  the  full 
amount  of  the  purchase  price  as  called  for 
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by  the  contract  for  the  entire  tract.  As  the 
controversy  is  not  as  to  the  effect  of  a  spe- 
clul  warranty  deed,  but  as  to  a  contract  to 
"convey"  by  special  warranty  deed,  and  as 
the  contract  contains  the  expression  "that 
the  said  J.  W.  Brown  reserves  the  right  and 
title  to  said  land  until  the  same  is  paid  for 
in  full,"  the  respondent  claims,  and  ap- 
parently the  trial  court  was  of  the  opinion, 
that  appellant  by  said  contract  purported  to 
have  "right  and  title"  to  said  laud,  and 
agreed  to  "convey"  the  same,  and  that  the 
contract  contemplated  this,  and  that,  as  a 
court  of  competent  Jurisdiction  prior  to  the 
flual  payment  on  this  contract  had  decided 
that  appellant  had  no  right  or  title  whatever 
to  said  Ave  acres,  he  was  therefore  unable  to 
"convey"  by  a  special  warranty  deed,  or  by 
any  other  form  of  conveyance.  The  court, 
therefore,  held  that  the  appellant  was  not  in 
a  position  to  require  respondent  to  pay  for 
that  which  the  former  had  agreed  to,  but 
could  not,  convey.  We  think  this  position 
must  be  maintained.  In  Aukeuy  v.  Clark,  1 
Wash.  St.  545),  20  Pac.  583,  the  territorial 
Supreme  Court,  speaking  through  Chief  Jus- 
tice Burke,  said:  "No  form  of  deed  is  suffi- 
cient to  convey  a  title  where  the  grantor  has 
none."  It  is  not  a  question  here  of  the  effect 
of  a  special  warranty  deed  heretofore  de- 
livered, but  it  is  a  question  of  whether  or  not 
a  party  is  able  to  carry  out  the  terms  of  a 
contract  to  be  .jierformed  by  him.  As  to  the 
second  point,  it  appears  that  the  five  acres 
to  which  the  title  failed  was  of  greater  val- 
ue i>er  acre  than  the  remaining  portion  of  the 
tract.  The  court  found  the  value  of  this 
five-acre  tract  was  $250,  and  directed  that 
an  allowance  of  that  amount  should  be  made 
to  res]N>ndent.  Appellant  claims  that  this  is 
excessive  and  disproportionate.  Where  one 
is  unable  to  convey  an  aliquot  part  of  the 
land  agreed  to  be  conveyed,  the  rule  seems 
to  be  that  such  a  proportion  of  the  total  pur- 
chase price  shall  be  deducted  as  the  value  of 
such  portion  bore  to  the  value  of  the  entire 
tract  at  the  time  of  the  purchase.  Appel- 
lant urges  that  this  was  not  done  in  this 
case;  hut  in  this  we  think  he  is  In  error,  at 
least,  it  does  not  api>ear  that  any  other  rule 
of  ascertainment  was  adopted. 

It  Is  urged  that  an  error  to  the  extent  of  a 
few  dollars  was  made  in  the  computation. 
If  so,  it  can  be  credited  In  adjusting  the 
costs.  Certain  other  errors  are  assigned,  but 
become  immaterial  under  our  view  of  the 
two  questions  hereinbefore  considered. 

The  judgment  of  the  trial  court  is  af- 
firmed. 

HADLEY,  C.  J.,  and  FULLERTON  and 
MOUNT,  J  J.,  concur. 

CROW,  J.  (dissenting).  The  substantial  ef- 
fect of  the  majority  opinion  is  to  compel 
appellant  to  perform  his  contract  in  the  iden- 
tical manner  which  would  have  been  requir- 
ed of  him  bad  he  agreed  to  warrant  a  title 


previously  acquired,  and  convey  the  same  by 
a  general  warranty  deed.  He  made  no  such 
agreement.  His  contract  calls  for  a  special 
warranty  deed  only.  Both  he  and  respond- 
ent's predecessor  knew  that  his  sole  title, 
which  appellant  was  selling,  rested  on  a  tax 
foreclosure.  Appellant  acquired  such  title 
without  warranty,  and  his  evident  purpose, 
known  to  respondent's  predecessor,  was  to 
convey  the  same  as  it  came  to  him;  that  Is, 
to  sell  whatever  had  come  to  him  by  the  tax 
title,  and  to  enter  into  no  covenant  to  hold 
him  liable  beyond  that.  He  has  fully  per- 
formed his  agreement,  but  the  majority  opin- 
ion now  makes  a  new  contract  for  him  and 
orders  its  specific  performance. 

The  judgment  should  be  reversed,  and  I 
therefore  dissent. 

DUNBAR,  J.  I  concur  in  what  Is  said  by 
Judge  CROW. 


STATE  v.  McFADDEN. 
(Supreme  Court  of  Washington.   Jan.  15,  1008.) 

1.  Criminal  Law  — Parties  to  Offenses  — 
Principals. 

Under  Bellinger's  Ann.  Codes  &  St.  §  6782, 
abolishing  distinctions  between  an  accessory  be- 
fore the  fact  and  a  principal,  and  providing  that 
all  persons  concerned  in  an  offense  shall  be  tried 
as  principals,  one  advising  n  mother  to  withhold 
food  from  her  child  may.  on  the  resulting  death 
of  the  child  from  starvation,  be  prosecuted  as  a 
principal  for  the  death  of  the  child. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §8  71-7.").! 

2.  Homicide— Manslaughter— Information. 

Under  Ballinger's  Ann.  Codes  &  St.  i  6840, 
providing  that  an  information  shall  contain  a 
statement  of  the  acts  constituting  the  offense  so 
as  to  enable  a  person  of  common  understanding 
to  know  what  is  intended,  an  information  char- 
ging that  accused,  representing  himself  as  a  phy- 
sician, advised  a  mother  employing  him  to  give 
the  child  no  food  except  water  and  the  juices  of 
fruit,  and  such  other  nourishment  as  he  might 
direct,  and  that  acting  under  such  instruction 
the  mother  withheld  all  food  and  nourishment, 
except  as  directed  by  accused,  and  that  the  child 
died  ns  a  result  of  starvation,  does  not  charge 
manslaughter,  defined  by  section  7042  punishing 
one  who  shall  kill  another  without  malice  in  the 
commission  of  some  unlawful  act.  because  it 
fails  to  show  a  connected  chain  of  facts  showing 
starvation  as  the  necessary  result  of  the  direc- 
tions. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Homicide,  §§  213-228.] 

Appeal  from  Superior  Court,  Asotin  Coun- 
ty ;  Chester  F.  Miller,  Judge. 

Charles  McFadden  was  convicted  of  man- 
slaughter, and  he  appeals.  Reversed  and  re- 
manded. 

S.  G.  &  II.  G.  Cosgrove  and  Sturdevant  & 
Bailey,  for  appellant  Geo.  H.  Rum  met  is,  for 
the  State. 

HADLEY,  C.  J.  The  defendant  was  charg- 
ed with  the  crime  of  manslaughter.  The  in- 
formation is  very  long  and  circumstantial  in 
its  allegations;  but  in  substance  it  charges 
that  the  defendant  represented  to  one  Ida 
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Roblson  that  he  was  a  physician;  that  the 
representations  were  made  for  the  purpose  of 
inducing  her  to  believe  that  he  was  a  skillful 
and  qualified  physician;  that,  believing  said 
representations  and  relying  thereon,  she  em- 
ployed him  to  treat  her  minor  child,  a  daugh- 
ter, of  the  age  of  about  nine  months;  that 
she  placed  the  child  under  the  direction  and 
supervision  of  the  defendant  to  be  treated  by 
him  as  such  physician;  that  he  at  once  as- 
sumed the  relation  of  physician  toward  the 
child,  and  that  while  so  acting  he  prescribed 
and  directed  that  the  child  should  be  given  no 
food  or  nourishment  save  water  and  the  juices 
of  fruit,  and  such  other  nourishment  as  he 
might  direct ;  that  acting  under  such  instruc- 
tion she  thereafter  withheld  from  the  child  all 
food  and  nourishment,  except  as  directed  by 
the  defendant,  for  a  number  of  days;  that 
the  food  which  was  given  under  the  defend- 
ant's direction  was  insufficient  to  sustain  the 
life  of  the  child,  and  she  thereupon  became 
weak  and  emaciated ;  that  the  mother  became 
convinced  that  said  treatment  was  not  proper 
for  the  child,  and  she  thereupon  gave  the  child 
a  small  quantity  of  wholesome  food,  which 
was  beneficial  and  not  detrimental  to  her 
health ;  that  she  Informed  the  defendant  she 
had  so  given  the  food,  and  he  thereupon  re- 
monstrated with  her,  and  assured  her  and  led 
her  to  believe  that  the  treatment  he  directed 
was  necessary  for  the  cure  and  relief  of  the 
child ;  that  thereupon  the  mother  again  kept 
all  food  from  the  child,  except  as  directed  by 
the  defendant,  for  a  great  number  of  days, 
and  during  all  of  said  times  she  faithfully 
complied  with  all  requests  and  instructions  of 
the  defendant  in  relation  to  the  treatment  of 
the  child,  but  by  reason  of  such  treatment,  so 
directed  by  the  defendant,  the  child  became 
weak,  emaciated,  and  starved;  that  the  de- 
fendant was  at  all  times  grossly  Ignorant  and 
unlearned  in  the  proper  and  necessary  treat- 
ment of  diseases,  and  the  treatment  which  be 
prescribed  and  directed  for  the  child  was 
grossly  improper  and  dangerous  to  its  life; 
that  the  child  was  during  all  said  times  un- 
der the  care  and  direction  of  the  defendant  as 
aforesaid ;  and  that  on  account  of  the  treat- 
ment so  administered  and  the  withholding  of 
food,  as  alleged,  the  child  died.  A  demurrer 
to  the  information  was  overruled,  after  which 
the  defendant  pleaded  not  guilty,  and  he  was 
tried  and  convicted.   He  has  api>ealed. 

It  Is  assigned  that  the  court  erred  In  over- 
ruling the  demurrer  to  the  information.  It  is 
urged  that  the  facts  alleged  against  appellant 
do  not  amount  to  a  charge  of  manslaughter, 
for  the  reason  that  it  was  not  appellant  but 
the  mother  who  withheld  the  food  from  the 
child.  It  is  contended  that  the  information 
shows  that  appellant  did  not  assume  to  admin- 
ister the  food,  but  that  the  mother  at  all  times 
did  so,  and  that  the  real  physical  act  which 
It  is  alleged  caused  death  was  that  of  the 
mother,  the  appellant  being  at  the  time  not 
personally  present,  but  having  advised  the 
mother  to  do  the  act.  It  is  argued  that  such 


facts  can  in  no  event  amount  to  other  than 
a  charge  that  appellant  was  an  accessory  be- 
fore the  fact,  whereas  the  authorities  hold 
that  there  cannot  l>e  such  an  accessory  to  the 
crime  of  manslaughter.  This  court  so  held  in 
State  v.  Robinson,  12  Wash.  349,  41  Pac.  51, 
902.  Our  statute  (section  6782,  Bellinger's 
Ann.  Codes  &  St.),  however,  abolishes  all  dis- 
tinctions between  an  accessory  before  the  fact 
and  a  principal,  and  provides  that  "all  per- 
sons concerned  in  the  commission  of  an  of- 
fense, whether  they  directly  counsel  the  act 
constituting  the  offense,  or  counsel,  aid  and 
abet  in  its  commission  though  not  present, 
shall  hereafter  be  indicted,  tried  and  punish- 
ed as  principals."  Under  the  said  statute  ap- 
pellant may  be  and  Is  charged  here  as  a  prin- 
cipal and  not  as  an  accessory.  Manslaughter 
Is  defined  by  our  statute  (section  7042,  Ballin- 
ger's  Ann.  Codes  &  St.)  as  follows:  "Every 
person  who  shall  unlawfully  kill  any  human 
being  without  malice,  express  or  implied,  ei- 
ther voluntarily  upon  a  sudden  heat,  or  Invol- 
untarily, but  in  the  commission  of  some  un- 
lawful act,  shall  be  deemed  guilty  of  man- 
slaughter." The  charge  does  not  amount  to 
that  of  killing  "voluntarily  upon  a  sudden 
heat,"  and  if  manslaughter  is  charged  It  is 
that  of  involuntarily  causing  death  "in  the 
commission  of  some  unlawful  act"  The  un- 
lawful act  charged  is  that  of  withholding  food, 
not  by  his  personal,  physical  act,  but  by  coun- 
seling the  mother  to  do  It.  Ills  share  in  the 
offense  was  therefore  that  of  counseling  and 
advising  the  mother  what  to  do.  It  then  be- 
comes vitally  Important  in  order  to  put  him 
upon  trial  for  a  felony  that  just  what  he  did 
advise  must  be  charged.  It  is  charged  that 
he  advised  the  giving  of  no  food  save  water 
and  the  juices  of  fruit,  "and  such  other  nour- 
ishment as  he,  the  said  Charles  McFadden, 
might  direct."  There  is  no  allegation  as  to 
what  other  nourishment  he  directed  given,  al- 
though it  must  be  reasonably  understood  from 
the  language  that  he  did  give  other  directions. 
It  is  alleged  that  the  mother  followed  his  di- 
rections, and  that  the  food  given  was  insuffi- 
cient to  sustain  life.  But  under  such  pecul- 
iar circumstances  that  is  the  statement  of  a 
single,  extreme  fact  in  the  nature  of  a  mere 
conclusion.  In  so  important  a  matter  where 
he  Is  charged  with  involuntarily  causing  the 
death  of  a  human  being,  be  is  entitled  to  a 
full  and  specific  statement  of  what  the  state 
claims  were  all  of  his  directions  as  to  the  giv- 
ing or  withholding  of  food  from  time  to  time, 
including  a  statement  as  to  every  kind  of  nour- 
ishment directed,  the  quantity  thereof,  and 
when  It  was  to  be  given.  In  short,  such  a 
connected  chain  of  facts  should  be  alleged  as 
show  starvation  as  the  necessary  and  certain 
result  of  appellant's  directions.  Under  the 
terms  of  section  (>840,  Balilnger's  Ann.  Codes 
&  St,  he  is  entitled  to  "a  statement  of  the 
acts  constituting  the  offense,  in  ordinary  and 
concise  language,  without  repetition,  and  in 
such  manner  as  to  enable  a  person  of  common 
understanding  to  know  what  is  intended." 
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From  the  terms  of  the  information  It  cannot 
be  determined  what  food  appellant  ordered 
given,  or  withheld,  or  in  what  quantities.  The 
information  epitomized  says  that  the  child 
was  starved  by  the  withholding  of  food  through 
appellant's  advice,  not  all  food,  but  merely 
some  kinds  of  food,  without  specifying  what 
kinds  or  what  quantities  were  directed  or  giv- 
en. Such  a  statement  of  facts  is  not  sufficient 
to  show  that  appellant's  directions  caused  the 
death  of  the  child.  We,  therefore,  think  the 
demurrer  to  the  information  should  have  been 
sustained,  and,  in  as  much  as  the  judgment 
must  be  reversed  for  that  error,  it  is  unneces- 
sary to  discuss  other  questions  mentioned  in 
the  briefs. 

The  judgment  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  sustain  the  de- 
murrer to  the  information. 

CROW,  ROOT,  and  RUDKIN,  JJ.,  concur. 
MOUNT  and  FULLERTON,  JJ.,  did  not  sit 


RIDPATII  v.  SPOKANE  STAMP  WORKS. 

(Supreme  Court  of  Washington.   Jan.  17, 1908.) 

Landlord  and  Tenant  —  Nuisance  —  Ques- 
tion for  Jury. 

Whether  the  operation  of  machinery  by  a 
lessee  on  the  ground  floor  of  a  building,  the 
other  floors  of  which  were  used  os  a  hotel,  con- 
stituted a  nuisance,  held  for  the  jury. 

Appeal  from  Superior  Court,  Spokane 
County ;  John  B.  Yakey,  Judge. 

Action  by  William  M.  Ridpath  against  the 
Spokane  Stamp  Works.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Reversed, 
with  directions. 

Henley  &  Kellam,  for  appellant.  John  C. 
Kleber,  for  respondent 

PER  CURIAM.  The  appellant  is,  and  was 
at  the  time  of  the  making  of  the  lease  here- 
inafter mentioned,  the  owner  of  a  four- 
story  brick  block  In  the  city  of  Spokane.  The 
lower  or  ground  floor  rooms  were  designed 
and  used  for  storerooms,  and  the  other 
floors  were  designed  for  and  used  as  a 
hotel.  It  is  conceded  that  the  hotel  Is  ele- 
gantly and  expensively  furnished,  and  has  at 
all  times  been  conducted  as  a  flrst-class  hotel. 
On  the  1st  day  of  July,  1906,  appellant  leased 
to  the  respondent  one  of  the  storerooms  on 
the  first  floor  of  the  hotel,  and  respondent 
went  into  possession  thereunder.  The  lease 
is  not  introduced  In  evidence,  but  it  is  ad- 
mitted that  it  was  executed,  and  its  terms 
are  undisputed.  The  complaint  alleged  that 
the  lease  contained  no  express  restrictions  or 
provisions  as  to  noise,  confusion,  shaking,  or 
jarring  of  the  building,  and  that  at  the  time 
of  and  prior  to  the  making  of  the  lease  It 
was  represented  by  respondent  to  appellant 
that  the  storeroom  was  to  be  used  only  as  a 
display  and  salesroom  for  its  manufactured 
products,  and  that  there  would  be  created  no 
noise,  nor  would  there  be  anything  about  the 
conduct  of  Its  business  to  disturb  in  any  man- 


ner the  guests  or  patrons  of  said  hotel.  This 
allegation  was  denied  by  the  answer,  and  it 
was  claimed  that  the  appellant  knew  that  the 
respondent  intended  to  operate  a  stampmlll  in 
said  building,  and  consented  to  its  operation. 
On  this  question  the  appellant  Ridpath,  testi- 
fied that  it  was  stipulated  and  agreed  that 
there  should  be  no  machinery  placed  In  the 
room  that  would  in  any  manner  be  offensive 
or  create  a  noisy  disturbance.  It  was  shown 
that  shortly  after  the  execution  of  the  lease 
the  respondent  did  Install  La  the  leased  room 
a  system  of  machinery  propelled  by  electric 
power,  and  that  the  operation  of  such  machin- 
ery created  excessive  noise,  and  the  jarring, 
shaking,  and  vibration  of  said  building.  The 
appellant  after  complaining  to  respondent  of 
the  discomfort  and  injury  the  operation  of 
said  machinery  was  causing  him,  gave  re- 
spondent the  notice  required  by  law,  and 
brought  this  action  under  the  unlawful  de- 
tainer statute.  On  the  conclusion  of  the 
plaintiff's  testimony,  the  court  sustained  de- 
fendant's motion  for  a  nonsuit  holding  that 
there  was  not  sufficient  testimony  to  go  to 
the  jury  upon  the  question  of  nuisance. 
Judgment  was  rendered  against  plaintiff,  dis- 
missing the  action,  and  from  this  judgment 
plaintiff  appeals. 

Many  assignments  of  error  are  made  In  re- 
lation to  the  ruling  of  the  court  in  sustaining 
objection  to  the  testimony  offered  by  the  ap- 
pellant. But  without  entering  upon  a  discus- 
sion of  these  alleged  errors,  and  saying  mere- 
ly in  passing  that  the  court  seemed  to  have 
adopted  a  very  strict  rule  in  relation  to  the 
proof  offered  by  the  appellant  to  sustain  the 
allegations  of  the  complaint,  we  think  on  the 
merits  of  the  case  that  the  court  erred  in 
taking  the  case  from  the  jury  and  granting 
the  nonsuit,  and  that  there  was  sufficient  tes- 
timony to  have  been  submitted  to  the  jury 
on  the  question  of  whether  or  not  the  opera- 
tions of  the  respondent  constituted  a  nuisance 
within  the  meaning  of  the  law.  For  the  pur- 
poses of  this  case  it  must  be  conceded  that 
there  was  no  permission  given  to  the  lessee 
to  operate  the  machinery  in  the  manner  In 
which  it  was  operated,  there  being  no  testi- 
mony offered  by  the  respondent  on  that  sub- 
ject. There  was  testimony  by  about  a  dozen 
witnesses,  some  of  the  guests  in  the  hotel, 
others  employes  therein,  by  tradesmen  in  the 
neighborhood,  and  by  the  owner  of  the  hotel, 
that  the  machinery  created  such  a  noise  and 
quivering  in  the  rooms  of  the  hotel,  Including 
the  parlor,  that  it  was  very  annoying  to  the 
guests  and  occupants.  Mr.  Herman  Comlnsky 
testified  that  the  stamp  when  dropping  creat- 
ed a  very  heavy  noise — as  he  described  it  like 
a  large  hammer  dropping  on  a  piece  of  Iron — 
and  that  the  vibrations  were  very  strong,  so 
much  so  that  they  shook  the  building.  Mr. 
Lockheart's  description  of  the  noise  made  by 
the  machinery  was  as  follows:  "It  makes 
quite  a  buzzing  and  roaring  noise.  Reminds 
one  to  some  extent  of  being  on  the  street  cars 
when  air  brakes  are  running."  He  also  tea- 
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tlfied  that  the  noise  of  the  hammer  dropping 
was  like  the  hammer  dropping  on  metal ;  that 
the  hotel  outside  of  this  was  a  very  quiet 
hotel,  and  desirable  for  roomers;  and  that 
tbe  machinery  made  a  buzzing  and  disagree- 
able noise  for  guests  to  endure.  Mr.  Bern- 
heart,  who  lived  in  the  hotel,  also  testified 
that  the  machinery  made  a  great  racket  and 
noise  and  disturbed  the  guests.  He  was  a 
clerk  in  the  office  of  the  hotel,  and  testified : 
That  it  disturbed  him  in  tbe  office  in  the 
performance  of  his  work.  That  the  rumbling 
of  the  noise  and  vibration  and  the  hammer 
was  very  loud,  and  he  could  not  do  his  work 
as  effectively  In  the  office  while  the  machin- 
ery was  in  operation  as  when  it  was  not. 
That  it  could  be  heard  all  over  the  bouse  and 
in  all  the  rooms  in  tbe  house.  That  he  had 
had  complaints  from  all  the  guests,  and  on 
several  occasions  bad  to  move  people  out  of 
certain  rooms  where  the  noise  was  so  loud 
that  it  could  not  be  endured;  and  that  they 
had  lost  the  leasing  of  the  rooms  on  that  ac- 
count. That  it  was  worse  on  the  second 
floor  and  in  the  parlor,  but  that  the  vibra- 
tions reached  throughout  the  hotel ;  the  wit- 
ness saying:  "It  does  vibrate  the  building. 
In  fact,  you  cannot  stay  In  tbe  rooms  on  the 
second  floor  where  this  is  without  getting 
the  jars,  not  only  from  the  beds  and  chairs, 
but  all  over  the  rooms,  and  even  standing  on 
the  floor."  That  he  could  not  use  the  parlor 
while  tbe  machinery  was  going  on.  People 
could  not  sit  there,  and  that  it  was  not  fit 
for  use  at  all,  and  that  he  had  had  to  let 
people  go  out  of  it  on  account  of  this  noise. 
One  witness  testified  that  the  vibration  was 
of  such  force  that  It  affected  everything  In 
the  room,  and  that  as  you  stood  on  the  floors 
you  could  feel  It  go  through  you.  The  testi- 
mony of  the  appellant,  Ridpath,  was  in  part 
as  follows:  "Q.  State  what  occurred  after 
these  people  took  possession  of  this  room  in 
your  building.  A.  Some  time — I  think  it  was 
in  August — I  went  around  to  the  hotel  office, 
and  I  heard  a  terrible  noise  in  the  building, 
and  I  went  to  see  what  it  was,  and  discovered 
It  was  machinery  running  under  the  floor  of 
the  parlor.  Mr.  Bernheart  was  with  me  at 
the  time  and  we  rushed  down  to  the  street, 
and  went  Into  the  store,  and  Mr.  Bernard 
was  there,  and  I  said :  'You  must  stop  that. 
It  will  not  do  at  all,  and  it  will  drive  every- 
body out  of  the  hotel.'  And  he  said  he  would 
take  it  down,  and  I  went  out."  He  also  tes- 
tified that  on  Sprague  street  he  had  heard 
the  falling  of  the  hammer  distinctly,  and 
described  tbe  noise  as  being  like  that  made  by 
a  separator  of  a  threshing  machine ;  testified 
that  it  shook  tbe  glassware  on  the  chande- 
liers, that  you  could  feel  the  vibrations  of  it 
on  your  body  anywhere  in  the  hotel,  that  it 
created  an  unnatural  and  unpleasant  condi- 
tion, that  it  sometimes  ran  for  several  hours 
in  the  day  and  sometimes  for  a  few  minutes, 
and  that  it  jarred  the  building  and  was  so 
severe  that  the  floors  quivered  so  that  no  one 
would  want  to  stand  on  them.  Mrs.  Green,  a 
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roomer  in  the  hotel,  stated  that  the  noise 
produced  by  the  machinery  was  loud  enough 
to  annoy  any  one,  and  she  was  annoyed  to 
such  an  extent  that  she  had  complained 
about  It  to  the  clerk  in  the  building.  She 
stated  that  it  was  severe  enough  to  annoy 
one  "dreadfully,"  and  that  it  annoyed  her  to 
such  an  extent  that  several  times  she  had 
dressed  and  gone  out  of  her  room  to  get  rid 
of  it;  also  stated  that  she  was  a  woman  in 
good  health  and  not  nervous.  When  asked  to 
describe  the  noise,  she  said  that  it  reminded 
her  very  much  of  the  first  shock  of  the  earth- 
quake in  San  Francisco ;  that  people  were  not 
able  to  engage  In  conversation  in  the  parlor, 
nor  carry  on  conversation  during  the  time  the 
machinery  was  running ;  that  it  would  be  im- 
possible to  do  so;  and,  without  specially  re- 
viewing the  testimony,  there  is  testimony  of 
several  other  witnesses  to  the  same  effect. 
If  this  testimony  Is  true,  and  It  stands  now 
uncontradicted,  not  being  shaken  In  any  way 
by  the  cross-examination,  the  operation  of  the 
machinery  unquestionably  under  all  authority 
constituted  a  nuisance  which  the  owner  of 
the  building  would  have  a  right  to  have 
abated. 

The  judgment  of  the  lower  court  Is  there- 
fore reversed,  with  Instructions  to  overrule 
the  motion  for  a  nonsuit,  and  to  proceed  with 
the  trial  of  the  cause. 


FORD  v.  HEFFERNAN  ENGINE  WORKS 
et  al. 

(Supreme  Court  of  Washington.   Jan.  17,  1908.) 

Master  and  Servant  —  Master's  Liability 
for  Injuries  to  Servant— Actions— Suf- 
ficiency of  Evidence. 

In  an  action  by  plaintiff  to  recover  damages 
suffered  through  the  death  of  her  husband  while 
in  the  employ  of  defendant,  caused  by  stepping 
in  a  hole  in  the  floor,  evidence  examined,  and 
held  to  show  that  decedent  knew  of  the  condi- 
tions at  the  place  where  he  was  working,  and 
of  the  danger,  precluding  recovery. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §  989.] 

Appeal  from  Superior  Court,  King  Coun- 
ty. Mitchell  Gilliam,  Judge. 

Action  by  Mary  Ford,  individually,  and  as 
guardian  ad  litem  of  Martin  and  Reuben 
Ford  against  the  Heffernan  Engine  Works 
and  another.  From  a  judgment  for  plaintiff, 
defendants  appeal.  Reversed,  with  instruc- 
tions to  dismiss  the  action. 

Ira  Bronson.  D.  B.  Trefethen,  R.  S.  Esk- 
ridge,  and  Philip  Tindall,  for  appellants. 
Walter  S.  Fulton,  for  respondent. 

DUNBAR,  J.  This  action  was  brought  by 
the  respondent  to  recover  from  the  appel- 
lants damages  alleged  to  have  been  suffered 
by  the  respoudent  through  the  death  of  her 
husband  while  in  the  employment  of  appel- 
lant, the  Heffernan  Engine  Works,  on  the 
16th  day  of  June,  1906.  Said  appellant  was 
engaged  in  operating  machine  shops.  The 
deceased  at  the  time  of  the  accident  had  been 
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In  the  employment  of  the  appellant  as  a 
helper  for  about  three  weeks.  Most  of  this 
time  he  had  been  employed  In  outside  work, 
and  had  been  at  the  shops  of  the  appellant 
but  a  few  days  previous  to  his  Injuries. 
The  shops  maintained  by  the  appellant  were 
two  in  number,  an  inner  and  an  outer  one, 
and  the  deceased's  duties  had  kept  him  most 
of  the  time  in  the  outer  shop.  On  the  16th 
day  of  June  one  John  Curry,  a  machinist  and 
an  employe  of  the  appellant,  was  at  work 
upon  a  drill  press  situated  in  the  rear  of  the 
inner  shop.  He  made  application  to  the  fore- 
man for  a  helper,  and  was  directed  by  the 
foreman  to  obtain  as  such  helper  the  deceas- 
ed. Curry  called  the  deceased  from  his  work 
in  the  outer  shop,  and  asked  him  to  assist 
him  in  putting  a  wheel  upon  parallel  bars 
maintained  in  connection  with  the  drill  press. 
At  the  south  side  of  the  drill  press  was  a  pit 
or  hole  about  3  feet  square  and  10  feet  deep. 
All  the  guard  there  was  to  this  hole,  after 
the  door  which  covered  it  had  been  taken 
off  for  the  purpose  of  doing  the  work  then 
in  progress,  was  a  plank  3  inches  by  12  and 
about  4  feet  long,  so  that  it  will  be  seen  that 
the  entire  hole  was  not  covered  by  the  plank. 
While  assisting  Curry  to  carry  the  wheel, 
weighing  between  50  and  60  pounds,  to  the 
parallel  bars  projecting  from  the  south  side 
of  the  drill  press,  the  deceased  stepped  upon 
the  plank,  and  in  some  manner  missed  his 
footing,  stepped  forward,  presumably  Into 
the  hole,  and  was  precipitated  upon  one  of 
the  parallel  bars,  receiving  an  Injury  from 
which  he  died  in  a  few  days.  The  acts  of 
negligence  relied  on  by  the  respondent  were 
the  maintenance  by  appellants  without  notice 
to  the  deceased  of  the  hole  heretofore  de- 
scribed, and  requiring  the  work  in  the  imme- 
diate vicinity  of  this  hole  without  notice  or 
warning  of  its  existence,  and  the  failure  to 
guard  or  protect  the  said  hole.  Upon  the 
trial  a  verdict  In  favor  of  the  respondent  was 
returned  in  the  sum  of  $10,448.  Appellants 
moved  for  judgment  non  obstante  veredicto 
upon  two  grounds,  (1)  the  insufficiency  of 
the  evidence  to  sustain  the  verdict,  (2)  that 
the  special  finding  of  the  jury  establishes 
freedom  of  appellants  from  liability.  This 
motion  was  denied,  and  Judgment  entered 
upon  the  verdict.  From  this  judgment,  the 
appeal  was  taken. 

We  think  all  the  circumstances  surround- 
ing this  case  show  conclusively  that  the  de- 
ceased, if  he  was  an  ordinarily  prudent  man, 
knew  or  ought  to  have  known  of  the  exis- 
tence of  thlB  hole,  and  If  that  be  true,  re- 
spondent cannot  recover,  for  If  It  was  a  dan- 
gerous place  the  danger  was  apparent  to  de- 
ceased. Respondent  relies  largely  upon  the 
case  of  Bailey  v.  Mukilteo  Lumber  Company, 
87  Pae.  819,  where  It  was  said  by  this  court 
that  the  servant  when  directed  by  the  mas- 
ter to  work  In  a  certain  place,  has  a  right 
to  assume  that  he  will  not  be  exposed  to  un- 
necessary perils,  or,  in  other  words,  that 
such  a  direction  or  order  implies  an  assur- 


ance of  reasonable  safety.  This  has  been 
the  uniform  announcement  of  this  court,  and 
we  have  no  desire  to  retreat  from  that  posi- 
tion now.  But  It  has  been  Just  as  well  es- 
tablished by  this  and  all  other  courts  that, 
where  the  danger  which  beset  the  servant 
was  apparent,  it  was  equivalent  to  notice 
from  the  master  of  the  existing  danger.  Re- 
spondent also  relies  upon  the  case  of  John- 
son v.  Tacoma  Mill  Company,  22  Wash.  88, 
60  Pac.  53,  where  a  carpenter  who  was  mak- 
ing repairs  on  a  mill  was  Injured  by  step- 
ping backward  Into  a  barrel  of  hot  water, 
the  barrel  being  used  to  receive  the  water 
and  steam  from  an  exhaust  pipe  from  an 
engine  in  the  mill ;  the  presence  of  the  bar- 
rel being  unnotlceable,  by  reason  of  the  wa- 
ter In  the  barrel  having  pieces  of  bark  float- 
ing on  it,  and  by  reason  of  no  steam  arising 
from  the  barrel  at  the  time.  It  was  said  by 
this  court  that  it  was  not  the  duty  of  the 
respondent  to  look  for  the  barrel  of  water, 
notwithstanding  he  could  have  seen  It  If  he 
had  looked,  for  the  reason  that  he  naturally 
would  not  look  for  it,  not  knowing  of  Its  ex- 
istence, and  for  the  further  reason  that  it 
did  not  appear  that  it  was  a  necessary  or 
common  attachment  to  the  mill,  or,  if  it  was, 
that  It  was  the  custom  to  leave  It  uncovered. 
In  that  case  It  was  said  that  the  barrel  was 
not  an  Incident  to  the  business  of  putting  up 
a  pipe,  and  under  the  testimony  was  not  so 
conspicuous  as  to  challenge  attention.  Dis- 
tinguishing that  case  from  that  which  it 
seems  to  us  Is  the  case  at  bar,  the  court  said  : 
'The  plaintiff  was  not  injured  by  anything 
he  was  working  with  or  upon."  While  in 
this  case  the  cause  of  the  injury  was  the 
hole  which  was  connected  with  the  machin- 
ery upon  which  the  deceased  was  working, 
and  he  would  therefore  be  required  to  take 
notice  of  the  condition  of  things  surrounding 
the  place  where  he  was  working. 

There  is  very  little  testimony  which  Is  ma- 
terial to  the  Issues  in  this  case.  The  only 
eyewitness  to  the  accident  was  Curry,  who 
was  the  agent  of  the  company  In  the  per- 
formance of  this  business.  He  testified  that 
he  asked  deceased  to  help  him  carry  this 
spur  wheel,  which  is  a  metal  wheel  about  20 
inches  in  diameter  and  3  inches  thick,  and 
place  It  upon  these  parallel  bars;  that  he 
took  hold  of  one  side  of  the  wheel  and  de- 
ceased the  other ;  and  that  they  moved  along 
until  they  reached  the  platform.  When  they 
stepped  upon  the  plank,  which  we  have  be- 
fore described,  and  while  attempting  to  ad- 
just or  place  the  wheel  upon  the  parallels, 
the  deceased  in  some  manner  fell  and  fell 
astride  of  the  parallel  bar.  In  his  direct 
examination  Curry  testified  that  deceased 
stepped  off  Into  the  hole,  but  upon  his  cross- 
examination  he  admitted  that  he  did  not  see 
deceased  step,  could  not  see  him  because  the 
wheel  Intercepted  his  vision,  and  finally  ad- 
mitted that  the  facts  which  he  had  rehearsed 
In  relation  to  his  stepping  off  were  not  facts 
at  all  which  he  had  observed,  but  were  only 
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inferences  which  he  had  drawn  from  the  fact 
that  the  deceased  was  upon  the  plank  and 
that  he  had  fallen  off.  So  that  the  cause  of 
bis  falling  off  is  somewhat  problematical. 
But,  conceding  that  he  actually  did  step  off, 
and  conceding  also  that  he  had  not  had  any 
verbal  notice  from  Curry  or  any  one  else  as 
to  the  existence  of  this  hole,  the  testimony 
shows  that,  notwithstanding  It  was  a  some- 
what cloudy  day,  as  shown  by  the  minutes  of 
the  weather  bureau,  it  was  one  of  the  longest 
days  of  the  year,  and  near  the  middle  of  the 
day,  that  the  front  of  the  shop  was  made  of 
glass,  and  that  there  was  sufficient  light  in 
the  shop  to  do  ordinary  work.  We  think  it 
shows  conclusively  that  there  was  sufficient 
light  to  have  enabled  the  decedent  to  observe 
the  hole.  This  must  have  been  true,  for  Cur- 
ry testifies  that  It  was  light  enough  for  him, 
after  the  decedent  was  hurt,  to  finish  the 
work  alone,  and  light  enough  for  him  to  see 
the  small  hole  In  the  spur  wheel  to  put  the 
spindle  in  and  turn  it  around  so  the  key 
would  fit  in  the  key  slot.  It  must  have  been 
light  enough  to  do  this  with  comfort  and 
safety,  and  light  enough  to  easily  observe 
everything  around  the  work,  or  Curry  would 
have  resorted  to  the  lights  which  hung  in 
reach  of  him  and  which  were  placed  there  to 
be  turned  on  when  the  light  was  not  suffi- 
cient. In  addition  to  this,  it  appears  from 
Curry's  testimony  that  they  passed  near  by 
this  hole  when  deceased  came  into  the  shop 
with  him,  and  that  before  they  brought  the 
wheel  they  brought  a  shaft  and  laid  it  down 
within  a  few  feet  of  the  hole.  This  shaft 
was  to  be  placed  in  the  hole,  and  it  is  but 
reasonable  to  suppose  that,  when  the  deceas- 
ed helped  to  bring  this  shaft,  placing  it  near 
the  hole,  leaving  it  there  and  going  off  to  get 
the  wheel  in  which  the  shaft  was  to  be  ad- 
justed, he  must  have  taken  notice  of  the  con- 
ditions existing  at  the  place  at  which  he  was 
called  upon  to  work.  He  must  also  have 
noticed  when  he  stepped  upon  the  board — 
the  board  being  about  3  inches  thick— which 
raised  him  up  to  a  plane  about  8  inches  be- 
low the  top  of  the  parallel  bars. 

Considering  alone  the  testimony  of  the  re- 
spondent in  the  case,  we  are  forced  to  the 
conviction  that  the  decedent  knew  of  the  con- 
ditions at  the  place  where  he  was  hurt,  and 
that  his  death  occurred  through  one  of  those 
unfortunate  accidents  for  which  no  one  can 
be  held  responsible. 

The  judgment  Is  reversed,  with  instructions 
to  dismiss  the  action. 

HADLET,  C.  J.,  and  ROOT,  MOUNT, 
CROW,  and  RUDKIN,  JJ.,  concur. 


WALTERS  v.  SEATTLE,  R.  &  S.  RY.  CO. 

(Supreme  Court  of  Washington.    Jan.  15, 1908.) 

1.  Carriers  —  Injury  to  Passengers  —  Ob- 
struction on  Track— Liability. 

A  railway  company  may  not  escape  liabil- 
ity for  injury  to  a  passenger  in  a  collision,  caus- 


ed by  an  obstruction  on  the  track,  merely  be- 
cause the  obstruction  was  caused  by  an  agency 
over  which  it  had  no  control.  In  addition  it 
must  show  that  it  could  not,  by  the  highest  de- 
gree of  care  and  diligence,  consistent  with  the 
practical  operation  of  the  road,  have  discovered 
and  removed  the  obstruction  prior  to  the  colli- 
sion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  $  1211.] 

2.  Same— Res  Ipsa  Loquitur— Specific  Al- 
legation s— Effect  . 

In  an  action  against  an  electric  railway 
company  for  injury  to  passenger  in  a  collision, 
caused  by  an  obstruction  on  a  track,  she  did 
not  waive  her  right  to  rely  upon  a  presumption 
of  negligence  arising  from  the  fact  of  the  injury 
by  particularly  alleging  the  cause  of  the  acci- 
dent. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  §  1283.] 

3.  Witness  —  Cross-examination  —  Ques- 
tions Tending  to  Degrade  Witness. 

In  an  action  for  personal  injury  received 
in  a  street  car  accident,  a  former  motorman. 
who  testified  as  to  the  proper  method  of  stop- 
ping a  car  on  a  grade  such  as  where  the  acci- 
dent happened,  and  on  cross-examination  stated 
that  since  ceasing  to  be  a  motorman  he  had  been 
discharged  as  a  policeman  because  of  charges 
preferred  against  him.  could  not  be  compelled  to 
state  what  the  charges  were,  since  the  matter 
could  not  affect  his  credibility  as  a  witness  to 
the  particular  fact  under  consideration,  and  in 
such  circumstances  a  witness  may  decline  to 
answer  questions  whose  only  purpose  is  to  de- 
grade him  or  expose  him  to  disgrace  or  infamy. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  §9  1021-1025.] 

Appeal  from  Superior  Court,  King  County ; 
Mitchell  Gilliam,  Judge. 

Personal  injury  action  by  Inez  Walters, 
by  Leona  Walters,  her  guardian  ad  litem, 
against  the  Seattle,  Reuton  &  Southern 
Railway  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

Sachs  &  Hale,  for  appellant.  Geo.  P.  Ross- 
man  and  Jackson  Silbaugb,  for  respondent. 

FULLERTON,  J.  The  appellant  owns  and 
operates  an  electric  railway  extending  from 
the  city  of  Seattle  to  the  town  of  Ren  ton, 
in  King  county.  On  August  13,  1900,  the 
respondent  was  a  passenger  on  one  of  the  ap- 
pellant's cars,  and  was  injured  by  a  collision 
which  occurred  between  the  car  on  which 
she  was  riding  and  a  car  coming  from  the 
opposite  direction.  This  action  was  brought 
to  recover  damages  for  the  injuries  received. 
At  the  trial  the  jury  returned  a  verdict  in 
favor  of  resinrndent  for  the  sum  of  $5,000. 
The  trial  judge  deemed  the  recovery  exces- 
sive, and  reduced  it  to  $3,000,  offering  the 
respondent  the  alternative  of  accepting  it, 
as  reduced,  or  submitting  to  a  new  trial.  The 
respondent  accepted  the  modified  verdict,  and 
the  judgment  from  which  this  appeal  is  taken 
was  entered  thereon. 

The  appellant  requested  an  instruction  to 
the  effect  that  if  the  car  which  collided  with 
the  car  on  which  the  respondent  was  riding 
came  in  contact  with  some  clay  which  had 
been  deposited  upon  the  track  "by  some 
agency  not  under  the  control  of  the  defend- 
ant," and  that  when  the  car  wheels  struck 
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such  clay  the  car  by  reason  of  coming  in 
contact  therewith  shot  forward,  and  tbat  the 
motor  man  thereon  did  all  in  his  power  to 
stop  the  car  before  it  came  into  collision 
with  the  car  on  which  the  appellant  was  a 
passenger,  but  could  not  with  the  highest 
degree  of  care  have  prevented  the  collision, 
and  the  mo  tor  man  on  the  other  car  was 
guilty  of  no  negligence,  then  the  appellant 
would  not  be  liable  for  the  collision,  or  liable 
in  damages  to  the  respondent  for  her  injuries. 
This  Instruction  the  court  properly  refused. 
It  does  not  correctly  measure  the  appellant's 
duties.  For  a  railway  company  carrying  pas- 
sengers to  show  merely  that  a  collision  was 
caused  by  some  obstruction  of  the  track, 
caused  by  an  agency  over  which  it  had  no 
control,  is  not  enough  to  excuse  it  from  re- 
sponsibility for  a  collision.  It  must  go  fur- 
ther, and  show  that  it  could  not,  by  the  high- 
est degree  of  care  and  diligence  consistent 
with  the  practical  operation  of  its  railway, 
have  discovered  and  removed  the  obstruction 
prior  to  the  time  it  operated  its  cars  over 
the  track.  The  instruction  requested  omitted 
this  qualification,  and  was  therefore  Incorrect 
as  a  statement  of  the  law. 

The  court  charged  the  jury,  in  substance, 
that  the  happening  of  the  collision  raised  a 
presumption  of  negligence  on  the  part  of  the 
railway  company,  and  that  the  respondent 
was  entitled  to  recover  thereon,  unless  they 
were  convinced  that  the  evidence  on  the  part 
of  the  railway  company  overcame  this  pre- 
sumption. The  appellant  admits  the  correct- 
ness of  the  rule  as  applied  in  this  jurisdic- 
tion, but  contends  that  there  was  here  no 
room  for  its  application,  as  the  respondent 
did  not  content  herself  with  alleging  gen- 
erally that  she  was  a  passenger  on  the  car, 
that  a  collision  occurred,  and  that  she  was 
Injured  thereby,  but  went  farther  and  alleged 
particularly  the  cause  of  the  accident,  and 
that  since  she  alleged  the  cause  of  the  acci- 
dent she  must  prove  it,  as  alleged,  or  subject 
herself  to  a  nonsuit.  This  contention  Is  not 
tenable.  The  plaintiff  was  not  deprived  of 
the  case  proved  by  a  failure  to  prove  all  that 
was  alleged.  She  was  only  obligated  to  prove 
the  substance  of  the  issue,  and  by  the  sub- 
stance of  tbe  Issue  is  meant  the  facts  essen- 
tial to  a  recovery.  "The  rule  is,  that  what- 
ever cannot  be  stricken  out  without  getting 
rid  of  a  part  essential  to  a  cause  of  action 
must  be  retained,  and,  of  course,  proved  even 
if  it  be  described  with  unnecessary  particu- 
larity." In  this  case  all  that  pertained  to  the 
particular  cause  of  the  accident  could  have 
been  stricken  out  and  still  enough  remain 
to  warrant  a  recovery.  The  particular  cause 
of  the  accident  was  not  therefore  of  the 
substance  of  the  issue,  and  it  was  not  neces- 
sary for  the  appellant  to  prove  It  in  order 
to  recover,  even  though  it  was  alleged. 
Doubtless  in  many  cases  it  Is  desirable  to 
plead  and  prove  the  exact  cause  of  an  acci- 
dent in  order  that  the  question  of  the  de- 
fendant's negligence  may  be  put  beyond  the 


peradventure  of  a  doubt,  and  thus  insure  a 
recovery,  where  otherwise  recovery  might  be 
doubtful  if  the  presumption  alone  were  relied 
upon.  Such  was  perhaps  the  purpose  of  the 
plaintiff  In  this  instance.  But  the  plaintiff 
Is  not  to  be  deprived  of  the  case  her  pleadings 
and  proofs  made  merely  because  she  alleged 
a  stronger  case  than  she  was  able  to  prove. 
Cassady  v.  Old  Colony  St.  Ry.  Co.,  184  Mass. 
156,  68  N.  E.  10,  63  L.  R.  A.  285;  Chicago 
City  Ry.  Co.  v.  Carroll,  206  111.  318,  68  N.  E. 
1087;  North  Chicago  St.  Ry.  Co.  v.  Cotton, 
140  III.  486,  29  N.  E.  899;  Wood  v.  Roxbor- 
ough,  etc.,  Pass.  N.  Co.  (Pa.)  12  Montg.  Oo. 
Law  Rep'r,  155. 

A  Mr.  Johnson,  who  had  formerly  been  a 
motorman  In  the  employ  of  the  Seattle  Elec- 
tric Company,  was  called  as  a  witness  on  part 
of  the  respondent,  and  testified  as  to  the 
proper  method  of  stopping  a  car  when  on  a 
grade  such  as  the  one  on  which  the  accident 
in  question  happened.  On  cross-examination 
he  testified  that  he  had  been  on  the  police 
force  of  the  city  of  Seattle  since  he  quit  work 
for  the  Seattle  Electric  Company,  but  was 
dismissed  therefrom  because  of  certain  char- 
ges which  were  preferred  against  him.  He 
was  asked  what  the  charges  were,  and  de- 
clined to  answer.  The  question  was  repeated, 
when  an  objection  was  interposed,  which  the 
court  sustained.  It  is  claimed  that  this  was 
error,  but  we  think  the  ruling  proper.  The 
witness  was  being  questioned  on  a  collateral 
matter,  which  could  affect  only  his  credibility 
generally,  not  his  credibility  as  a  witness  to 
the  particular  fact  under  consideration,  or  as 
a  witness  in  the  particular  case.  When  such 
is  the  fact,  a  witness  may  decline  to  answer 
questions  whose  only  purpose  is  to  degrade 
him,  or  expose  him  to  disgrace  or  infamy. 
That  such  was  the  purpose  of  this  question 
cannot,  of  course,  be  gainsaid. 

It  is  finally  Insisted  that  the  amount  of 
recovery  is  excessive,  notwithstanding  the 
reduction  made  by  the  trial  judge.  But  we 
have  examined  the  evidence  on  this  question, 
and  see  no  sufficient  reason  for  a  further  re- 
duction. 

The  judgment  is  affirmed. 

HADLET,  C.  J.,  and  CROW,  RUDKIN, 
and  DUNBAR,  JJ.,  concur.  MOUNT  and 
ROOT,  JJ.,  took  no  part. 


LOBB  et  ux.  v.  SEATTLE,  R.  &  S.  RY.  CO. 

(Supreme  Court  of  Washington.   Jan.  15, 19080 

1.  Pleading — Amendment— Damages. 

Where,  in  a  personal  injury  action,  gen- 
eral damages  were  claimed,  both  in  the  com- 
plaint and  on  the  hearing,  in  addition  to  special 
damages,  though  no  designated  amount  was 
claimed  as  general  damages  other  than  that  the 
demand  for  relief  stated  a  sum  larger  than  the 
total  set  out  as  special  damages,  it  was  proper 
to  allow  plaintiffs  to  amend,  after  both  sides  had 
rested,  by  specifying  the  particular  amount  de- 
manded, where  plaintiffs  offered  evidence  of  gen- 
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eral  damages  without  objection,  and  where  the 
cause  was  tried  as  if  upon  sufficient  pleadings. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  g§  G42-OU4.] 
2.  Cabbiebs  —  Injury  to  Passengeb  —  Res 

Ipsa  Loquitub  —  Specific  Allegations  — 

Effect. 

In  an  action  against  an  electric  railway 
comply  for  injury  to  a  passenger  in  a  colli- 
sion, plaintiffs  did  not  waive  their  right  to  rely 
upon  the  presumption  of  negligence  arising  from 
the  fact  of  the  accident  by  particularly  alleging 
the  cause. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  f  1283.] 

Appeal  from  Superior  Court,  King  County; 
Arthur  E-  Griffin,  Judge. 

Personal  Injury  action  by  W.  S.  Lobb  and 
wife  against  the  Seattle,  Renton  &  Southern 
Railway  Company.  From  a  judgment  for 
plaintiffs,  defendant  appeals.  Affirmed. 

Sachs  &  Hale,  for  appellant  Aust  &  Ter- 
bune,  for  respondents. 

FULLERTON,  J.  The  appellant  owns 
and  operates  an  electric  railway  between  the 
city  of  Seattle  and  the  town  of  Renton,  In 
King  county.  On  November  2,  1906,  the  re- 
spondent Annie  Lobb  took  passage  on  one  of 
the  appellant's  cars  at  Renton,  Intending  to 
ride  to  the  elty  of  Seattle.  On  the  way  the 
car  for  some  cause  left  the  track  and  turned 
partially  over,  throwing  the  respondent  with 
considerable  violence  across  the  car,  causing 
Injuries  for  which  she  sued  in  this  action. 
The  jury  returned  a  verdict  in  her  favor, 
and  from  the  judgment  entered  thereon,  the 
railway  company  appeals. 

It  is  first  assigned  that  the  court  erred  In 
allowing  the  respondents  to  amend  their  com- 
plaint at  the  close  of  the  evidence  after  each 
side  had  rested.  In  their  complaint  the  ap- 
pellants alleged  both  general  and  special 
damages.  The  claims  for  special  damage 
were  Itemized,  and  the  amount  of  each  Item 
specially  stated.  There  was  no  designated 
amount  claimed  as  general  damages  other 
than  that  the  demand  for  relief  stated  a  sum 
considerably  in  excess  of  the  total  set  out  In 
the  complaint  as  special  damages.  The 
amendment  sought  and  allowed  was  to  add 
to  that  paragraph  of  the  complaint  describ- 
ing the  Injuries  received  and  their  effect 
the  words,  "and  plaintiffs  have  been  damag- 
ed thereby  in  the  sum  of  $1,547.75,"  a  sum 
which,  when  taken  with  the  specia)  damages 
alleged,  equaled  the  amount  demanded  In  the 
complaint  When  the  amendment  was  ten- 
dered, the  appellant  objected,  and,  on  Its 
objection  being  overruled,  it  claimed  to  be 
surprised  by  the  amendment,  and  stated  that 
It  was  not  prepared  at  that  time  to  meet  It 
with  further  evidence,  but  did  not  move  for 
a  continuance  or  time  to  produce  further  evi- 
dence. It  Is  urged  here  that  the  prayer  of 
the  complaint  is  no  part  of  the  allegations  of 
fact  and  that  all  the  appellant  was  entitled 
to  recover  under  the  complaint  as  it  stood 
prior  to  the  amendment  was  the  amount  of 
the  special  damages  alleged,  and  that  it  was 


error  on  the  part  of  the  court  to  allow  at  that 
stage  of  the  proceeding  an  amendment  which 
would  so  materially  increase  the  amount  of 
permissible  recovery.  But  we  think  this 
contention  not  well  taken,  even  If  it  be  as- 
sumed that  the  complaint  as  it  originally 
stood  only  permitted  a  recovery  of  special 
damages.  There  was  no  objection  interposed 
when  the  respondents  offered  evidence  to  sus- 
tain their  claim  of  general  damages,  and  as 
far  as  the  record  discloses  the  case  would 
not  have  been  tried  differently  had  this  clause 
put  in  by  the  amendment  been  In  the  origi- 
nal complaint;  or,  to  state  the  fact  in  an- 
other way,  the  cause  was  tried  as  if  upon 
sufficient  pleadings.  Where  such  Is  the  case, 
amendments  may  be  allowed  to  the  pleadings 
at  any  stage  of  the  proceedings;  and,  even 
this  court  in  such  cases,  where  no  amend- 
ments have  been  offered  or  made,  is  obligat- 
ed by  statute  to  treat  all  amendments  which 
could  have  been  made  as  made,  and  try  the 
cause  upon  its  merits.  Ballinger's  Ann. 
Codes  &  St  8  6535.  The  case  of  Ho  wells  v. 
North  American  T.  &  T.  Co.,  24  Wash.  692, 
64  Pac.  786,  Is  not  in  point  here.  In  that 
case  the  court  instructed  the  jury  that  the 
plaintiff  could  recover  for  a  specific  item,  al- 
though no  damages  were  claimed  on  account 
thereof  in  the  bill  of  particulars  furnished 
the  defendant  by  the  plaintiff  on  the  defend- 
ant's demand.  That  is  not  the  case  before 
us.  Here  general  damages  for  the  injury 
were  at  all  times  claimed,  both  In  the  com- 
plaint and  on  the  hearing,  the  defect  being 
that  the  complaint  did  not  specify  the  partic- 
ular amount  demanded.  The  amendment 
was  properly  made,  and  the  appellant  suf- 
fered no  prejudice  thereby. 

The  question  whether  the  respondent  waiv- 
ed her  right  to  rely  on  the  presumption  of 
negligence,  arising  from  the  fact  that  the 
car  was  derailed,  by  pleading  and  undertak- 
ing to  prove  the  specific  cause  of  the  acci- 
dent Is  discussed  and  decided  contrary  to 
the  appellant's  contention  in  Walters  v.  Seat- 
tle, Renton  &  Southern  Railway  Co.  (Wash.) 
93  Pac.  419.  We  find  no  merit  In  the  claim 
that  the  evidence  does  not  justify  the  amount 
of  the  recovery. 

The  judgment  is  affirmed. 

HADLEY,  O.  J.,  and  CROW,  MOUNT, 
RUDKIN,  and  DUNBAR,  JJ.,  concur. 
ROOT,  J.,  took  no  part. 


GBNNELLE  v.  BOULAIS  et  al. 

(Supreme  Court  of  Washington.   Jan.  17,  1908.) 

Sales— Conditional  Sale— Default  in  Pay- 
ment— Recoveby  of  Property — Default  of 
Belles. 

The  seller  of  personalty  under  a  conditional 
sale  may  not  recover  the  property  for  default 
of  the  buyer  in  making  a  payment,  caused  di- 
rectly and  primarily  by  default  of  the  seller  in 
refusing  to  give  a  title  free  of  lien,  the  purchaser 
having  at  all  times  been  ready  and  willing  to 
pay  on  the  giving  of  a  good  title. 
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Appeal  from  Superior  Court,  Ferry  Coun- 
ty; D.  C.  Carey,  Judge. 

Action  by  Peter  Geuuelle  against  Alphouse 
Boulais  and  another.  Judgment  for  defend- 
ants.  Plaintiff  appeals.  Affirmed. 

W.  T.  Beck  and  Alfred  M.  Craven,  for  ap- 
pellant. G.  V.  Alexander  and  C.  P.  Bennett, 
for  respondents. 

RUDKIN,  J.    On  the  19th  day  of  April, 

1905,  a  conditional  sale  agreement  of  the 
personal  property  now  in  controversy  was 
entered  into  between  one  Lucile  Ries  and 
the  defendant  Boulais.  The  memorandum 
of  sale  recited:  That  the  property  should  re- 
main the  absolute  property  of  the  vendor 
until  after  the  full  and  complete  payment  of 
the  purchase  price  of  $2,500.  That  the  pur- 
chase price  should  be  paid  as  follows:  $200 
in  cash,  the  receipt  of  which  was  acknowledg- 
ed ;  $300  on  June  15,  1905 ;  $500  on  August  15, 
1905 ;  $500  on  October  15,  1905 ;  $500  on  De- 
cember 15,  1905,  and  $500  on  February  15, 

1906.  That  the  deferred  payments  were  evi- 
denced by  promissory  notes  of  even  date, 
bearing  interest  at  the  rate  of  G  per  cent  per 
annum  from  date  until  paid.  That  the  proi>- 
erty  should  be  at  the  risk  of  the  vendee 
while  in  his  possession,  and  that  loss  thereof 
or  damage  thereto  should  not  extinguish  or 
diminish  liability  on  the  notes  given  for  the 
purchase  price.  That  the  property  should  be 
kept  insured  in  a  sufficient  sum  to  save  the 
vendor  harmless,  if  possible.  That  possession 
was  given  on  the  date  of  sale.  That  in  case 
default  was  made  In  the  payment  of  the 
purchase-money  notes,  or  either  of  them, 
principal  or  interest,  as  the  same  became 
due.  the  vendor  was  empowered  to  take  pos- 
session of  the  property,  with  or  without  pro- 
cess of  law,  and  that  the  contract  should 
be  forfeited  and  determined  at  the  election 
of  the  vendor,  and  all  sums  theretofore  paid 
by  the  vendee  should  be  retained  by  the 
vendor  as  rental  for  the  use  of  the  property. 
On  the  30th  day  of  April,  1904.  one  William 
Graham  filed  a  lien  against  the  mill  prop- 
erty described  in  the  above  memorandum  of 
conditional  sale  for  the  sum  of  $385.13,  and 
on  the  31st  day  of  May,  1904,  an  action  was 
commenced  in  the  superior  court  of  Ferry 
county  against  the  vendor  Lucile  Ries,  and 
one  F.  A.  Gardner  to  foreclose  said  lien, 
which  action  was  still  pending  at  the  time 
of  the  commencement  of  this  action.  The 
purchaser  Boulais  had  no  actual  notice  of 
the  lien  claim  or  of  the  pendency  of  the 
foreclosure  action  until  after  the  conditional 
sale  contract  was  entered  into.  The  pur- 
chase-money notes  were  all  paid  except  the 
two  notes  for  $500,  each  maturing  on  the 
15th  day  of  December,  1905,  and  the  15th 
day  of  February,  1906,  respectively.  On  the 
3d  day  of  May,  1906,  demand  was  made  for 
payment  of  these  two  notes,  but  payment  was 
refused,  except  conditionally.  On  the  same 
day  Ries  transferred  the  property  by  bill  of 
sale  to  the  plaintiff,  Geuuelle,  and  the  present 


action  was  instituted  to  recover  possession 
of  the  property. 

The  only  controverted  fact  In  the  case  la 
whether  an  extension  of  time  was  given 
within  which  to  make  payment  of  the  last 
two  notes  to  mature;  the  respondent  contend- 
ing that  the  time  for  the  payment  of  the 
vote  maturing  December  15,  1905,  was  ex- 
tended until  February  15,  1906,  and  that  the 
time  for  payment  of  the  note  maturing  Feb- 
ruary 15,  190G,  was  extended  until  May, 
1906,  the  appellant  contending  that  no  such 
extension  was  granted.  For  reasons  to  be 
presently  stated  the  question  of  extension 
is  not  very  material.  In  April,  1905.  all  the 
purchase-money  notes  were  left  with  the 
British-American  Trust  Comimny  of  Grand 
Forks  for  collection.  During  the  month  of 
February,  1906,  the  respondent  Boulais  paid 
the  amount  of  the  note  maturing  December 
15,  1905,  to  the  trust  company,  with  instruc- 
tions to  pay  the  same  over  to  the  payee 
ui>on  receiving  a  deposit  of  a  transfer  of  a 
clear  title  to  the  mill  property,  which  would 
include  a  release  or  satisfaction  of  the  Gra- 
ham lien.  On  the  11th  day  of  May.  1906,  the 
amount  of  the  last  note  was  paid  to  the  clerk 
of  the  superior  court  of  Ferry  county  under 
like  conditions  and  stipulations.  It  clearly 
appears  from  all  the  testimony  that  the  re- 
spondents were  ready  and  willing  to  make 
full  payment  of  the  purchase  price  long  prior 
to  the  commencement  of  this  action,  provided 
the  vendor  would  convey  a  clear  title  and 
procure  a  release  or  satisfaction  of  the  Gra- 
ham lien,  but  not  otherwise.  If,  therefore, 
the  respondents  had  a  right  to  insist  upon  a 
release  or  satisfaction  of  this  lien  before 
making  final  payment,  they  were  not  in  de- 
fault at  the  time  of  the  commencement  of 
this  action.  But  if  they  had  no  such  right, 
they  manifestly  were  in  default,  whether  an 
extension  of  time  for  payment  had  been 
granted  or  not;  for  the  first  note  was  more 
than  two  months  overdue,  and  no  payment 
had  been  made  or  tendered,  except  condi- 
tionally. The  question  to  be  decided,  there- 
fore, resolves  itself  into  this:  Can  a  pur- 
chaser under  a  conditional  contract  of  sale 
retain  iwssession  of  the  proi>erty  and  defend 
an  action  for  possession  on  the  ground  that 
the  title  of  his  vendor  is  defective  or  en- 
cumbered? The  appellant  rests  his  case  on 
the  broad  principle  that  a  bailee,  a  tenant, 
or  a  purchaser  will  not  be  permitted  to  deny 
the  title  of  his  bailor,  landlord,  or  vendor  in 
an  action  to  recover  possession  of  the  prop- 
erty bailed,  leased,  or  sold.  Within  certain 
limits  this  rule  is  well  established,  but  we 
do  not  think  that  it  is  applicable  or  controll- 
ing here.  It  fairly  appears  from  the  record 
that  the  appellant's  vendor  did  not  have 
what  Is  termed  a  "marketable  title"  at  the 
time  a  demand  for  the  purchase  price  was 
made,  or  at  the  time  of  the  commencement 
of  this  action,  and  this  fact  does  not  seem 
to  be  controverted;  and  we  cannot  lend  our 
sanction  to  a  rule  of  law  which  will  permit 


Digitized  by  Google 


Wash.) 


STATE  t.  SUPERIOR  COURT. 


423 


a  vendor  to  maintain  an  action  of  this  kind, 
while  hlni8eif  in  default,  and  when  bis  de- 
fault is  the  direct  and  proximate  cause  of 
the  default  on  the  part  of  the  purchaser.  A 
purchaser  of  personal  property  may  maintain 
an  action  against  his  vendor  for  breach  of 
warranty  of  title  without  returning  or  offer- 
ing to  return  the  property,  or  he  may  recoup 
his  damages  in  an  action  for  the  purchase 
price.  A  purchaser  of  real  property  in  pos- 
session may  recoup  his  damages  in  the  same 
manner  in  an  action  for  the  purchase  price, 
or  he  may  maintain  an  action  for  specific 
I>erformance  and  obtain  a  reduction  or  abate- 
ment of  the  purchase  price  commensurate 
with  any  encumbrance  on  the  property.  We 
do  not  think  that  a  vendee  in  possession  of 
personal  property  should  be  deprived  of  these 
rights  by  a  mere  change  in  the  form  of  ac- 
tion. In  other  words,  we  do  not  think  that  a 
vendor  can  tender  an  encumbered  or  doubt- 
ful title  and  demand  full  payment  of  the 
purchase  price,  thus  driving  the  purchaser 
to  his  action  to  recover  the  purchase  money 
paid,  or  to  an  action  for  damages  for  breach 
of  warranty.  The  appellant  concedes  that 
the  same  rule  applies  to  both  real  and  per- 
sonal property,  and  in  Stein  v.  Waddell,  37 
Wash.  634,  80  Pac.  184,  this  court  held  that 
a  vendor  In  default  could  not  maintain  an 
action  for  the  rescission  of  a  contract  for 
the  sale  of  real  property.  The  rule  there 
announced  is  fully  sustained  by  the  authori- 
ties. Dennis  v.  Strassburger,  89  Cal.  583,  26 
Pac.  1070.  Whatever  other  remedy  the  ap- 
pellant might  have,  the  court  below  correctly 
ruled  that  he  could  not  recover  possession 
of  the  property  for  a  default  on  the  part  of 
the  purchaser,  caused  directly  and  primarily 
by  the  default  of  his  own  vendor. 

The  judgment  of  the  court  below  Is  there- 
fore affirmed. 

HADLEY,  C.  J.,  and  FULLERTON,  CROW, 
ROOT,  and  DUNBAR,  JJ.,  concur. 


STATE  ex  rel.  BURROWS  et  ux.  v.  SU- 
PERIOR COURT  FOR  CIIEHALIS 
COUNTY  et  al. 
(Supreme  Court  of  Washington.  Jan.  15,  1908.) 

1.  Eminent  Domain— Petition— Description 

of  Pbopebty— Sufficiency. 

A  petition  in  a  proceeding  by  a  logging 
boom  company  to  condemn  private  riparian 
rights  sufficiently  complied  with  Rallinger's  Ann. 
Codes  &  St.  §  i>637,  requiring  petitions  in  con- 
demnation proceedings  to  describe  with  reason- 
able certainty  the  property  to  be  taken,  where 
it  alleged  the  facts,  as  to  the  existing  and  pro- 
posed construction  of  a  boom,  that  the  lands  af- 
fected are  contiguous  to  the  river,  and  described 
them  by  reference  to  government  surveys  and 
recorded  plats,  and  alleged  that  it  would  be 
necessary  to  occupy  the  river  and  interfere  with 
defendants'  rights  of  navigation  and  access  to 
and  from  their  lands  and  their  appurtenant  shore 
rights  and  privileges,  by  occupying  with  saw 
logs,  etc.,  the  part  of  the  river  in  front  of 
their  lands,  etc. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  §§  509-518.] 


2.  Same  —  Condemnation  of  Insufficient 
Pbopebty— Effect. 

Where  enforcement  of  decrees  enjoining  a 
logging  boom  company  from  interfering  with 
private  riparian  rights  has  been  stayed,  peDding 
the  prosecution  of  proceedings  to  condemn  such 
rights,  the  owners  may  not  complain  of  decrees 
in  such  proceedings  adjudging  a  public  use  be- 
cause the  company  is  not  condemning  sufficient 
property  to  enable  it  to  transact  business  with- 
out using  additional  property  of  such  owners  not 
sought  to  be  taken,  since  they  may  enforce  their 
rights  adjudicated  in  the  injunction  suits,  if 
invaded  without  compensation. 

3.  Same. 

A  riparian  owner's  shore  rights  and  rights 
to  access  to  and  from  his  land  and  to  navigation 
of  the  part  of  the  river  adjoining  his  land  are 

Sroperty  rights,  and  subject  as  such  to  con- 
emnation  for  public  use,  without  appropriation 
of  the  land  itself. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  $8  94-96.] 

4.  Same— Logging  Rights. 

Ballinger's  Ann.  Codes  &  St  §  4379,  re- 
quires a  logging  boom  company  to  file  with  the 
state  a  plat  or  survey  of  so  much  of  the  shore 
lines  of  the  waters  of  the  state  and  lands  con- 
tigous  thereto  as  are  proposed  to  be  appropriat- 
ed, such  plat  to  be  made  from  United  States 
records,  etc.  Held  that,  though  a  slough  con- 
necting with  a  river  is  not  a  part  of  the  river  as 
meandered  by  the  governmental  survey,  from 
which  such  a  company  made  its  plat,  it  is  sub- 
ject to  condemnation  by  the  company,  where  it 
appears  to  be  within  contiguous  lands  included 
in  the  plat. 

5.  Same— Pbiob  Attempt  to  Pubchase— Ne- 
cessity fob. 

A  logging  boom  company  is  not  prevented 
from  condemning  riparian  rights  for  tailing  to 
first  attempt  to  purchase  such  rights,  where 
the  owners  denied  the  company's  right  to  take 
them. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  $  462.] 

6.  Same— Logging — Public  Use. 

That  no  logging  is  done  on  a  river  except 
by  a  company  in  which  the  stockholders  are 
identified  with  those  of  a  boom  company  does 
not  show,  in  proceedings  by  the  boom  company 
to  condemn  riparian  rights,  that  condemnation 
is  not  sought  for  a  public  use,  but  for  a  private 
purpose. 

Certiorari,  on  the  relation  of  O.  P.  Bur- 
rows and  others,  to  review  preliminary  de- 
crees of  the  superior  court  of  Chehalis  coun- 
ty adjudging  a  public  use  in  condemnation 
proceedings  by  Grays  Harbor  Boom  Com- 
pany against  the  relators.  Affirmed. 

J.  C.  Cross,  A.  Emerson  Cross,  Bogle  & 
Spooner,  and  J.  W.  Robinson,  for  relators. 
Ben  Sheek8  and  J.  B.  Bridges,  for  respond- 
ents. 

CROW,  J.  On  March  28,  1907,  the  Grays 
Harbor  Boom  Company,  a  corporation.  In- 
stituted in  the  superior  court  of  Chehalis 
county  three  separate  proceedings  to  condemn 
certain  property  rights,  the  first  being  against 
O.  P.  Burrows  and  wife,  the  second  against 
J.  O.  P.  Lownsdale  and  wife  and  Ladd  & 
Tilton,  and  the  third  against  F.  K.  Hiscock. 
After  preliminary  decrees  were  entered  ad- 
judging a  public  use,  all  of  the  defendants, 
upon  stipulation,  applied  to  this  court  in  this 
one  proceeding  for  a  writ  of  certiorari,  and 
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the  writ  haying  been  Issued,  the  decrees  are 
now  before  us  for  final  review. 

The  respondent,  the  Grays  Harbor  Boom 
Company,  was  incorporated  under  the  laws  of 
Washington  In  1893,  with  authority  to  con- 
duct a  booming  business  in  the  Humptullps 
river  and  elsewhere.  Within  the  statutory 
time  It  filed  In  the  office  of  the  Secretary  of 
State  a  plat  or  survey  of  so  much  of  the  shore 
lines  of  the  waters  of  the  Humptullps  river 
and  lands  contiguous  thereto  as  it  proposed 
to  appropriate,  and  without  unreasonable  de- 
lay proceeded  to  construct  and  operate  a 
boom.  Thereafter  the  relators,  claiming  It 
was  Interfering  with  certain  of  their  private 
property  rights  as  riparian  owners,  instituted 
equitable  actions  to  enjoin  such  interference. 
Decrees  in  their  favor  were  affirmed  in  Bur- 
rows v.  Grays  Harbor  Boom  Company  (Wash.) 
87  Pac.  937,  Lownsdale  v.  Grays  Harbor 
Boom  Company  (Wash.)  87  Pac.  943,  and  Hls- 
cock  v.  Grays  Harbor  Boom  Company  (Wash.) 
87  Pac.  943.  Later  this  court,  upon  motion, 
entered  orders  staying  enforcement  of  the 
several  decrees  until  the  respondent  could  in- 
stitute and  prosecute  condemnation  proceed- 
ings. The  Humptullps  river,  which  empties 
into  Grays  Harbor,  is,  for  a  distance  of  three 
miles  above  its  mouth,  subject  to  a  tidal  flow, 
which  reaches  and  passes  the  lands  of  relat- 
ors. Within  the  Lownsdale  lands,  is  a  navi- 
gable tide-water  slough,  known  as  "Jessie's 
slough,"  connecting  with  the  river,  which  the 
respondent  has  used,  and  is  now  using,  in  Its 
booming  operations.  It  alleges  that  its  boom 
commences  about  the  middle  of  the  river  near 
the  southern  boundary  of  Lownsdale's  land, 
and  extends  northerly,  occupying  that  portion 
of  the  stream  lying  between  its  center  and  the 
west  bank;  that  the  Jessie  slough,  which  Is 
not  meandered,  connects  with  the  west  side 
of  the  river,  and  is  practically  included  in 
the  boom;  that  the  occupancy  and  use  of 
the  slough  is  necessary  for  receiving,  storing, 
and  sorting  logs,  which  will  Interfere  with 
its  navigation ;  that  in  so  using  the  slough  It 
will  be  necessary  for  servants  of  the  boom 
company  to  also  use  10  feet  of  its  westerly 
bank  by  walking  thereon  when  handling,  driv- 
ing, booming,  and  sorting  logs,  such  use  of 
the  west  bank  not  to  be  exclusive,  but  con- 
current with  that  of  the  owners  of  the  land. 

The  evidence  shows  that  at  the  time  of  the 
hearing  the  upper  end  of  the  boom  as  then 
constructed  was  immediately  below  the  land 
of  the  relators  Burrows  and  wife;  that  the 
United  States  government  had  granted  the 
respondent  permission  to  extend  Its  boom  fur- 
ther up  the  river  past  the  Burrows  land,  leav- 
ing for  navigation  an  open  channel  of  50  feet 
in  width  on  the  Hiscock  or  easterly  side  of 
the  river;  that  the  respondent  was  at  the 
time  perfecting  arrangements  to  so  extend  Its 
boom ;  that  the  purpose  of  such  extension  is 
to  aid  navigation ;  that  heretofore  logs  com- 
ing down  the  river  on  freshets,  in  great  quan- 
tities, not  controlled  by  the  respondent,  would 
first  fill  the  boom,  and  then  back  up  and  fill 


the  upper  channel  of  the  river  opposite  the 
lands  of  Burrows  on  the  west  and  Hiscock 
on  the  east,  and  that  the  boom,  when  expend- 
ed and  enlarged,  will  avoid  this  difficulty,  by 
receiving  all  logs  and  timber  products,  and 
permitting  the  eastern  channel  of  the  river 
to  remain  open  for  navigation  to  the  width 
of  50  feet  By  these  proposed  extensions  and 
improvements  respondent  Is  endeavoring  to 
avoid  any  continuance  of  the  acts  enjoined  In 
Burrows  v.  Grays  Harbor  Boom  Company, 
and  the  other  cases  above  mentioned,  and  it 
contends  that  such  riparian  and  property 
rights  of  the  relators  as  it  will  hereafter 
need  It  Is  now  seeking  to  condemn. 

As  against  the  relators  Lownsdale  and 
wife  and  Ladd  &  Tllton  respondent  asks  that 
it  be  permitted  to  condemn  and  appropriate 
the  right  to  occupy  with  saw  logs  and  other 
timber  products  that  portion  of  the  river 
which  is  between  its  westerly  bank  and  the 
boom,  also  to  Interfere  with  the  relator's 
shore  rights  and  right  of  access  to  and  from 
their  lands,  and  to  appropriate  the  right  to 
occupy  the  whole  of  the  waters  of  the  slough 
within  their  lands,  together  with  a  right  of 
way  along  its  westerly  bank  as  above  men- 
tioned. As  against  the  relators  Burrows  and 
wife,  respondent  asks  that  it  be  permitted  to 
appropriate  and  condemn  the  right  to  occupy 
with  saw  logs  and  other  timber  products  that 
portion  of  the  Humptullps  river  opposite  their 
lands,  and  the  right  to  Interfere  by  so  doing 
with  their  right  of  navigation  of  that  portion 
of  the  river  so  occupied,  with  their  right  of 
access  to  and  from  their  lands,  and  with  their 
appurtenant  shore  rights  and  privileges.  As 
against  the  relator  Hiscock  it  asks  that  It  be 
permitted  to  appropriate  and  condemn  the 
right  to  occupy  the  waters  of  the  river  with 
logs  and  other  timber  products  consigned  to 
it  where  the  river  borders  upon  his  land,  and 
the  right  to  interfere  with  his  right  of  navi- 
gation and  access  to  and  from  his  lands,  and 
his  appurtenant  shore  rights  and  privileges. 

The  relators'  first  contention  is  that  the 
preliminary  decrees  are  void,  or  at  least  er- 
roneous, for  the  reason  that  the  descriptions 
of  the  property  sought  to  be  taken  are  too  in- 
definite within  the  requirements  of  the  emi- 
nent domain  statute.  Section  5G37,  Balling- 
er's  Ann.  Codes  &  St  The  petitions,  after  al- 
leging the  facts  as  to  the  present  and  propos- 
ed construction  of  the  boom,  further  allege 
that  the  lands  of  the  several  relators  are  con- 
tiguous to  the  river.  They  describe  the  lands 
by  reference  to  government  surveys  and  pub- 
lic plats  now  of  record,  and  then  allege  that 
It  will  be  necessary  for  respondent  to  occupy 
the  river  and  Interfere  with  shore  rights  and 
privileges  of  the  several  relators  appurtenant 
to  said  lands,  as  above  mentioned.  Respond- 
ent thus  seeks  to  condemn  certain  definite 
rights  with  which  it  must  necessarily  inter- 
fere, but  asks  no  other  property  of  the  re- 
lators Burrows  and  Hiscock.  In  other  words, 
it  does  not  seek  to  take  any  of  their  lands 
by  metes  and  bounds,  but  only  certain  private 
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shore  rights  and  privileges  appurtenant  there- 
to. As  against  the  Lownsdales  It  further 
seeks  to  condemn  certain  rights  in  the  Jessie 
slough  and  upon  Its  west  bank,  which  are  set 
forth  In  the  petition  and  decree.  The  de- 
scriptions are  sufficient  to  identify  the  prop- 
erty rights  sought  to  be  taken  and  to  meet 
the  requirements  of  the  statute. 

The  relators  further  contend  that  the  re- 
spondent is  seeking  to  condemn  limited  rights 
and  easements  which  when  taken  will  be 
Insufficient  to  enable  It  to  transact  its  busi- 
ness as  a  public  service  corporation  without 
using  additional  property  of  the  relators  not 
sought  to  be  appropriated.  We  fail  to  under- 
stand how  the  respondents'  alleged  failure  to 
condemn  sufficient  property  for  Its  public 
needs  can  afford  the  relators  any  ground 
of  complaint.  The  record  shows  that  the  re- 
spondent Is  endeavoring  to  appropriate  such 
property  rights  as  It  thinks  it  will  need  In 
its  corporate  business,  so  that  it  may  use  the 
same  without  disobeying  the  injunction  de- 
crees. That  it  might  do  so  the  enforcement 
of  those  decrees  was  temporarily  suspended 
by  orders  of  this  court,  which  orders  of  sus- 
pension will  become  inoperative  upon  the 
final  determination  of  these  condemnation 
proceedings.  Respondent  will  then  act  at  Its 
peril  if  it  interferes  with  any  property  or 
rights  of  the  relators,  protected  by  the  in- 
junctions, but  not  appropriated.  The  rela- 
tors' rights  have  been  heretofore  adjudicated 
in  their  equitable  actions,  and  upon  the  final 
determination  of  these  condemnation  pro- 
ceedings they  will  be  at  liberty  to  immediate- 
ly enforce  and  protect  such  of  their  property 
rights  as  may  be  thereafter  illegally  invaded 
by  the  respondent.  The  condemnation  will 
only  authorize  it  to  use  property  legally  ap- 
propriated. The  injunctions  were  granted  in 
the  equitable  actions,  because  it  appeared 
that  the  respondent  was  taking  and  damag- 
ing certain  private  property  rights  of  the  re- 
lators without  just  compensation,  in  direct 
violation  of  section  10,  article  1,  of  the  state 
Constitution.  The  respondent  contends  that 
it  is  now  endeavoring  to  proceed  In  strict 
compliance  with  the  Constitution,  the  emi- 
nent domain  statute,  and  the  Injunctive  de- 
crees, and  it  should  be  permitted  to  do  so 
without  being  required  to  condemn,  at  the 
relators'  instance,  lands  which  it  insists  it 
will  neither  need  nor  use.  If  respondent  is 
not  proceeding  In  good  faith  (a  condition  not 
yet  appearing),  the  relators  will  be  afford- 
ed ample  protection  when  Its  bad  faith  or 
wrongful  acts  shall  assume  substantial  form. 
The  relators'  riparian  rights  and  interests 
here  Involved  have  been  adjudicated  to  be 
property  rights,  which  we  now  hold  to  be 
subject  to  condemnation  for  public  use.  This 
holding  Is  in  harmony  with  principles  an- 
nounced in  the  following  cases  pertaining  to 
rights  of  a  somewhat  kindred  nature:  Hatch 
v.  Tacoma,  Olympla  &  Grays  Harbor  R. 
Co..  6  Wash.  1,  32  Pac.  1063;  New  Whatcom 
v.  Fairhaven  Land  Co.,  24  Wash.  493,  04  Pac. 


735,  54  L.  R.  A.  190;  State  ex  rel.  Smith  v. 
Superior  Court,  20  Wash.  278,  06  Pac.  385; 
Seattle  Transfer  Co.  v.  Seattle,  27  Wash.  52( . 
08  Pac.  90;  State  ex  rel.  Smith  v.  Superior 
Court,  30  Wash.  219,  70  Pac.  484.  Mr.  Lew- 
Is,  in  the  second  edition  of  his  work  on  Emi- 
nent Domain,  at  section  56,  says:  "If  prop- 
erty, then,  consists,  not  in  tangible  things 
themselves,  but  In  certain  rights  in  and  ap- 
purtenant to  those  things,  it  follows  that, 
when  a  person  Is  deprived  of  any  of  those 
rights,  he  Is  to  that  extent  deprived  of  his 
property,  and  hence,  that  his  property  may 
be  taken,  in  the  constitutional  sense,  though 
his  title  and  possession  remain  undisturbed; 
and  it  may  be  laid  down  as  a  general  prop- 
osition, based  upon  the  nature  of  property  it- 
self, that,  whenever  the  lawful  rights  of 
an  individual  to  the  possession,  use,  or  en- 
joyment of  his  land  are  in  any  degree  abridg- 
ed or  destroyed  by  reason  of  the  exercise  of 
the  power  of  eminent  domain,  his  property 
Ir  -»ro  tanto,  taken,  and  he  Is  entitled  to 
compensation."  If  riparian  rights,  right  of 
access,  right  of  light  and  air,  and  other  kin- 
dred, Intangible  rights  appurtenant  to  real 
estate,  are  property,  they  are  certainly  such 
property,  and  such  an  Interest  in  real  estate, 
as  an  owner  would  be  entitled  to  alienate, 
thereby  conveying  an  easement  If  such 
rights  may  be  conveyed,  we  see  no  reason 
why  they  may  not,  under  the  right  of  emi- 
nent domain,  be  condemned,  when  necessary, 
for  public  use,  without  an  appropriation  of 
the  actual  land  Itself. 

The  relators  further  contend  that  the  re- 
spondent Is  not  seeking  to  condemn  the  west- 
erly bank  of  the  river,  although  It  will  nec- 
essarily be  used  as  a  retaining  wall  for  the 
boom,  and  that  for  this  reason  it  should  not 
be  permitted  to  proceed,  unless  It  seeks  to 
appropriate  the  bank  and  a  portion  of  their 
lands  also.  The  respondent  Insists  that  It 
does  not  intend  to  use  any  private  property 
of  relators  In  the  banks  of  the  river;  that 
although  the  banks  may  at  times  hold  logs 
in  the  boom,  they  also  hold  the  water  in  the 
river  which  floats  the  logs;  that  such  use  of 
the  banks  and  the  water  Is  a  necessary  in- 
cident to  the  public  rights  of  navigation  to 
which  respondent  is  entitled  under  the  stat- 
utes of  this  state;  and  that  it  will  only 
use  the  banks  in  the  same  manner  that  any 
other  person  will  use  them  In  navigation 
As  heretofore  suggested,  the  relators  will 
sustain  no  loss  If  the  respondent  fails  to  con- 
demn sufficient  property  rights  for  its  pub- 
lic use.  As  to  the  relators  Lownsdale  and 
wife  and  Ladd  &  Til  ton  it  is  contended  that 
the  map  of  location,  filed  by  the  respondent 
with  the  Secretary  of  State  does  not  show 
the  Jessie  slough  as  being  within  the  prop- 
erty which  it  then  Intended  to  appropriate, 
and  that  it  cannot  now  condemn  the  same, 
or  any  rights  therein.  The  map  was  made 
from  the  government  field  notes  taken  from 
the  office  of  the  Surveyor  General.  These 
field  notes  do  not,  nor  does  the  government 
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survey,  show  the  existence  of  the  slough. 
The  evidence  shows  that  the  slough  was  not 
meandered,  and  that  the  present  physical 
location  of  the  river  itself  does  not  exactly 
correspond  with  the  government  field  notes 
and  survey  which  have  been  made  for  more 
than  50  years.  Section  4379,  Bellinger's  Ann. 
Codes  &  St.,  requires  a  boom  company,  with- 
in 90  days  after  Its  articles  of  Incorporation 
have  been  filed,  to  file  in  the  office  of  the 
Secretary  of  State  a  plat  or  survey  of  so 
much  of  the  shore  lines  of  the  waters  of  the 
state  and  lands  contiguous  thereto  as  are 
proposed  to  be  appropriated;  such  plut  to  be 
made  from  the  records  in  the  United  States 
Surveyor  General's  office  of  this  state,  or  by 
a  competent  surveyor  subsequent  to  an  actu- 
al survey.  This  plat  was  made  from  the 
records  in  the  Surveyor  Geueral's  office.  It 
not  only  shows  the  stream  as  meandered 
by  the  original  field  notes,  but  also  shows 
the  relators'  and  other  lands  contiguous 
thereto.  If  it  be  conceded  that  the  slough 
is  not  a  part  of  the  river  as  meandered,  and 
shown  by  the  original  government  survey 
and  field  notes,  it  is  as  shown  by  the  evi- 
dence actually  within  the  lands  of  Lownsdale 
and  wife,  which  are  included  in  the  plat  and 
are  therefore  subject  to  condemnation.  The 
relators  contend  that,  by  these  condemnation 
proceedings,  as  prosecuted,  the  respondent  is 
endeavoring  to  entirely  close  the  river  from 
navigation,  in  violation  of  the  statutes  of  the 
United  States  and  the  permit  granted  to  re- 
spondent by  the  United  States  government 
that  the  appropriation  thus  attempted  should 
not  be  decreed  by  the  courts  of  this  state, 
and  that  any  such  judicial  action  would  con- 
stitute an  attempted  grunt  of  judicial  au- 
thority to  respondent,  permitting  it  to  main- 
tain a  public  nuisance  in  the  navigable  wa- 
ters of  the  state.  The  evidence  does  not  sus- 
tain this  contention.  It  has  been  shown  that 
the  respondent,  by  the  extension  of  Its  boom 
now  being  made  under  permission  of  the 
United  States  government,  will  be  enabled  to, 
and  will,  keep  oi>en  for  navigation  a  channel 
of  50  feet  in  width  on  the  easterly  side  of 
the  river,  and  that  it  is  now  seeking  to  ap- 
propriate property  rights  of  the  relators  as 
above  mentioned  to  aid  it  in  carrying  out 
that  pun>ose.  There  is  no  merit  in  another 
suggestion  made  by  the  relators  that  the 
respondent  cannot  condemn  because  it  did 
not,  prior  to  the  commencement  of  these  pro- 
ceedings, endeavor  to  obtain  by  purchase  the 
rights  and  privileges  it  now  seeks  to  appro- 
priate. The  evidence  shows  that  such  en- 
deavors were  made  by  respondent;  but.  even 
though  the  contrary  appeared,  yet  the  posi- 
tion of  the  relators  in  this  proceeding  will 
not  permit  them  to  now  present  any  such 
objection.  State  ex  rel.  Skamania  Boom  Co. 
t.  Superior  Court  (Wash.)  91  Pac.  637. 

Relators  further  contend  that  the  respond- 
ent is  not  seeking  to  condemn  for  a  public 
use,  but  for  a  private  purpose.  They  base 
this  contention  on  the  proposition  that  no 


logging  is  being  done  upon  the  stream  except 
by  a  certain  other  corporation  in  which  the 
stockholders  are  identical  with  those  of  the 
respondent  corporation.  The  evidence  does 
not  sustain  this  contention,  which  In  any 
event  is  without  merit,  as  shown  by  the  opin- 
ion in  State  ex  rel.  Wilson  v.  Superior  Court 
(Wash.)  92  Pac.  269,  recently  rendered  by 
this  court 

The  relators  further  contend  that  no  pub- 
lic necessity  for  the  condemnation  has  been 
shown.  Without  discussing  the  evidence  in 
detail,  all  of  which  we  have  carefully  read 
and  considered,  we  will  state  that  it  is  am- 
ply sufficient  to  sustain  the  finding  of  the 
trial  court  that  such  public  necessity  does 
exist.  The  foregoing  discussion  substantial- 
ly covers  all  controlling  points  presented  by 
the  relators.  We  will,  however,  state  that, 
having  examined  the  entire  record,  together 
with  all  the  assignments  of  error  made  and 
discussed  in  the  briefs,  we  are  unable  to 
find  that  the  trial  court  has  committed  any 
prejudicial  error. 

The  judgments  are  affirmed. 

HADLEY,  C.  J.,  and  MOUNT,  ROOT. 
FULLERTON,  RUDKIN,  and  DUNBAR, 
JJ.,  concur. 


STATE  ex  rel.  BURROWS  et  ux.  v.  SU- 
PERIOR COURT  FOR  CHEHALIS 
COUNTY  et  al. 
(Supreme  Court  of  Washington.   Jan.  15.  1908.) 

Eminent  Domain— Riparian  Rights— Stat- 
utes Construed. 

Ballinger's  Ann.  Codes  &  St.  5  43SS,  au- 
thorizes log  driving  companies  to  condemn 
"shore  right  h  or  other  property"  upon  rivers. 
Section  4.'ttM)  provides  that  when  remonstrances 
are  legally  made  and  filed  such  a  company  may 
not  take  "lands  or  sloughs"  within  territory 
owned  by  the  remonstrators.  Held  that,  though 
lands  or  sloughs  may  not  be  condemned  as 
against  sufficient  remonstrances,  such  compa- 
nies may  condemn  the  right  to  create  and  use 
artificial  freshets  past  lands,  without  regard  to 
remonstrances. 

Certiorari  on  the  relation  of  O.  P.  Bur- 
rows and  wife,  to  review  a  preliminary  de- 
cree of  the  superior  court  for  Chehalis  county 
adjudging  a  public  use  in  a  condemnation 
proceeding  by  the  Hiunptulips  Driving  Com- 
pany against  relators.  Affirmed. 

J.  W.  Robinson,  for  relators.  Ben  Sheeks 
and  J.  B.  Bridges,  for  respondents. 

CROW,  J.  On  March  28,  1907,  the  Hump- 
tulips  Driving  Company,  a  corporation,  In- 
stituted in  the  superior  court  of  Chehalis 
county  proceedings  to  condemn  certain  prop- 
erty rights  of  O.  P.  Burrows  and  Alice  Bur- 
rows, his  wife.  After  the  entry  of  a  pre- 
liminary decree  adjudging  a  public  use,  the 
defendants  applied  to  this  court  for  a  writ 
of  certiorari,  and  the  writ  having  been  issued, 
the  decree  is  now  before  us  for  review. 

The  application  herein  was  made  to  this 
court  at  the  same  time  a  like  application  was 
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made  in  State  ex  rel.  O.  P.  Burrows  v.  Su- 
perior Court  of  Chehalis  County  (No.  0,853) 
1)3  I'ac.  423,  in  which  we  have  this  day  affirm- 
ed decrees  of  the  superior  court.  Practically 
all  assignments  of  error  made  in  that  pro- 
ceeding are  repeated  here,  and  we  will  in 
this  opinion  only  consider  one  point  not  then 
presented.  The  respondent,  the  Humptulips 
Driving  Company,  was  organized  under  "An 
act  to  provide  for  the  organization  and  in- 
corporation of  companies  for  clearing  out 
and  improving  rivers  and  streams  in  this 
state,  and  for  the  purpose  of  driving,  sort- 
ing, holding,  and  delivering  logs  and  other 
timber  products  thereon,"  etc.  Chapter  72, 
p.  128.  Sess.  Laws  1895;  sections  4386-4394, 
Bellinger's  Ann.  Codes  &  St.  In  its  petition 
the  respondent  alleged  that  within  the  statu- 
tory time  it  filed  Its  plat  as  required  by  sec- 
tion 4387,  Ballinger's  Ann.  Codes  &  St,  show- 
ing shore  lines  of  waters  of  the  Humptulips 
river  in  Chehalis  county,  and  lands  contigu- 
ous thereto,  proposed  to  be  appropriated; 
that  it  has  erected,  maintained,  and  Is  now 
operating  in  the  Humptulips  river  and  its 
tributaries,  many  miles  above  the  lands  of 
the  relators,  certain  splash  dams  for  creating 
artificial  freshets  to  aid  it  in  driving  saw  logs 
and  other  timber  products  into  a  boom  near 
the  mouth  of  the  river;  that  the  relators  own 
certain  described  tracts  of  land  contiguous 
to  and  bordering  upon  the  west  banks  of  the 
Humptulips  river;  that  it  Is  at  times  neces- 
sary for  respondent  to  create  artificial  fresh- 
ets by  means  of  its  splash  dams;  and  that 
it  is  also  necessary  for  it  to  condemn  and  ap- 
propriate as  against  the  relators  the  right  to 
create  such  artificial  freshets  in  so  far  as 
their  private  riparian  Tights  may  be  affected, 
and  also  the  right  to  drive  saw  logs  down  the 
river  by  means  of  such  artificial  freshets. 
The  respondent  had  been  operating  upon  the 
river  for  a  number  of  years,  when  the  re- 
lators Instituted  an  equitable  action  against 
it  and  the  Grays  Harbor  Boom  Company  to 
enjoin  them  from  interfering  with  the  re- 
lators* riparian  rights,  and  secured  an  In- 
junction decree,  which  was  affirmed  Ly  this 
court  in  Burrows  v.  Grays  Harbor  Boom 
Company  (Wash.)  87  Pac.  937.  Thereupon 
the  respondent,  the  Humptulips  Driving  Com- 
pany. Instituted  condemnation  proceedings  in 
which  it  now  seeks  to  appropriate  the  right 
to  create  artificial  freshets  past  the  lands  of 
the  relators  to  the  extent  that  such  freshets 
may  Interfere  with  their  riparian  rights  and 
to  drive  saw  logs  on  such  freshets,  contend- 
ing, however,  that  it  does  not  intent  to  take 
or  flood  any  of  their  contiguous  lauds. 

The  relators  answered,  alleging  that  the 
Humptulips  river  was  and  Is  affected  by  the 
tide  for  a  distance  of  about  three  miles  above 
Its  mouth,  and  past  their  lands;  that  within 
the  time  fixed  by  section  4390,  Ballinger's 
Ann.  Codes  &  St..  the  relators  and  others 
being  then  owners  of  more  than  one-half  of 
the  lands  lying  alongside  and  abutting  that 
portion  of  the  Humptulips  river  affected  by 


the  tide,  filed  in  the  office  of  the  auditor  of 
Chehalis  county  their  written  remonstrances 
against  the  respondent's  contemplated  im- 
provement of  that  portion  of  the  river  affect- 
ed by  the  tide;  and  that  the  respondent  Is 
therefore  estopped  from  making  the  appro- 
priation it  now  asks.  The  evidence  shows 
that  this  remonstrance  was  signed  by  owners 
of  more  than  one-half  of  the  lands  contigu- 
ous to  that  portion  of  the  river  affected  by 
the  tide  but  that  It  was  not  signed  by  owners 
of  one-half  of  the  lands  contiguous  to  the  en- 
tire river,  or  to  that  portion  of  the  river  used 
by  the  respondent,  and  which  It  has  improved 
or  now  seeks  to  improve.  The  contention  of 
the  relators  for  an  estoppel  is  based  upon 
section  4390,  Ballinger's  Ann.  Codes  &  St., 
reading  as  follows:  "Such  corporation  shall 
have  power  and  is  hereby  authorized,  in  any 
of  the  rivers  and  streams  of  this  state,  or 
the  dividing  waters  thereof,  to  remove  jams, 
roots,  snags  and  rooks,  improve  and  straight- 
en the  channel,  build  wing  dams  and  sheer 
booms,  construct  dams  with  gates  or  other- 
wise for  the  purpose  of  storing  water  with 
which  to  produce  artificial  freshets,  and  in 
all  ways  to  Improve  such  streams  and  rivers 
for  the  purposes  herein  mentioned  and  con- 
templated: *  *  •  Provided,  however,  that 
whenever  the  owners  of  more  than  one-half 
the  land  lying  alongside  or  abutting  on  any 
stream  affected  by  the  tide,  proposed  to  be 
improved  according  to  this  act,  shall  file  with 
the  board  of  county  commissioners  of  the 
county  in  which  said  river  is  situated  a  re- 
monstrance against  any  improvements  of  so 
much  of  the  stream  as  is  affected  by  the  tide, 
it  shall  then  be  unlawful  for  any  corporation 
to  take  the  land  or  any  slough  within  the 
territory  owned  by  any  such  remonstrances: 
Provided,  That  such  remonstrance  shall  be 
filed  with  said  board  within  fifteen  days  from 
the  filing  of  said  plat." 

The  evidence  shows  that  portions  of  the 
Humptulips  river  are  about  250  feet  In  width; 
that  the  respondent's  splash  dams  are  re- 
spectively 14,  25,  and  30  miles  above  the  re- 
lators' lands;  that  the  stream  is  floatable 
for  logs  during  certain  seasons  of  the  year 
at  times  of  natural  freshets,  and  with  the 
aid  of  artificial  freshets  at  other  times;  and 
that  there  is  a  vast  amount  of  tributary  tim- 
ber dependent  upon  Its  use  for  being  carried 
to  market.  What  effect  do  the  remonstrances 
filed  and  pleaded  have  in  this  case?  Must 
the  statute  be  so  construed  as  to  hold  that 
such  remonstrances  will  prevent  any  con- 
demnation of  the  right  to  create  and  use  ar- 
tificial freshets  In  the  stream  past  relators' 
lands?  Section  4388,  Ballinger's  Ann.  Codes 
&  St,  confers  upon  the  respondent  the  right 
to  acquire  by  condemnation,  if  necessary.  land, 
shore  rights  or  other  property  upon  the  river. 
Section  4390,  above  quoted,  provides  that, 
when  the  remonstrances  are  legally  made  and 
filed,  it  shall  be  unlawful  for  the  driving 
company  to  take  lands  or  sloughs  within  ter- 
ritory owned  by  the  remonstrancers.  Con- 
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strulng  these  two  sections  of  the  same  act 
together,  it  Is  evident  that  the  Legislature  in- 
tended to  distinguish  lands  and  sloughs  from 
shore  rights  and  other  property,  and  that, 
while  lands  or  sloughs  may  not  be  taken  as 
against  the  remonstrances,  the  statute  does 
not  make  it  unlawful  to  take  shore  rights  or 
other  property  subject  to  appropriation.  The 
respondent  is  not  attempting  to  appropriate 
any  land,  but  seeks  only  to  interfere  with  the 
relators'  riparian  rights  by  creating  artificial 
freshets  in  the  river,  thus  interfering  with 
the  natural  flow  of  the  water,  without  flood- 
ing or  taking  their  contiguous  lands.  The 
respondent  contends  that  under  the  statute 
it  is  necessary  for  the  remonstrances  to  be 
signed  by  the  owners  of  more  than  one-half 
of  all  lands  abutting  the  river  above,  as  well 
as  along  that  portion  affected  by  the  tide. 
While  there  is  merit  In  this  contention,  we 
do  not  And  it  necessary  to  pass  upon  the 
same;  for,  assuming  without  deciding  that 
the  remonstrances  are  sufficient,  and  that 
they  need  only  be  signed  by  the  owners  of 
one-half  of  the  land  abutting  that  portion 
of  the  river  affected  by  the  tide,  yet  the  re- 
lators' plea  of  estoppel  must  fail,  as  the  re- 
spondent Is  not  appropriating  any  land  or 
slough  owned  by  them.  The  statutory  au- 
thority to  appropriate  shore  rights  and  other 
property  of  the  relators  is  not  affected  by  the 
remonstrances,  and  under  that  authority  re- 
spondent now  seeks  and  is  entitled  to  con- 
demn the  right  to  create  artificial  freshets. 
No  part  of  relators'  lands  will  be  taken,  and 
It  is  not  contended  that  the  driving  company 
is  attempting  to  violate  the  statute  by  taking 
any  slough. 
The  judgment  is  affirmed. 

HADLEY,  C.  J.,  and  MOUNT.  ROOT.  FUL- 
LERTON,  RUDKIN,  and  DUNBAR.  J  J., 
concur. 


TERGESON  v.  ROBINSON  MFG.  CO. 
(Supreme  Court  of  Washington.   Jan.  15,  1908.) 

1.  Master  and  Sebv ant— Defective  Appli- 
ances—Negligence—Questions fob  Jubv. 

Whether  a  guard  on  a  machine  had  become 
defective  and  out  of  repair,  and  whether  its 
want  of  repair  was  the  proximate  cause  of  in- 
juries to  an  employ6  operating  the  machine,  and 
whether  the  employer  was  negligent  in  permit- 
ting the  guard  to  remain  out  of  repair,  held, 
the  evidence  being  conflicting,  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  gee  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  1001-1050.] 

2.  Same— Contbibutoby  Negligence— Ques- 
tion fob  Jubt. 

Whether  an  employe  injured  while  oper- 
ating a  machine  was  guilty  of  contributory  neg- 
ligence, held  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  1080-1132.] 

3.  Same  —  Failube  of  Emploteb  to  Wabn 
and  instbuct  employe— negligence. 

One  who  employs  a  youth,  without  experi- 
ence, to  operate  a  planing  machine  provided 
with  top,  bottom,  and  side  heads,  equipped  with 


knives,  must  instruct  and  warn  the  employe; 
and  a  failure  so  to  do  is  negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  H  314-310.] 

4.  Same— Question  fob  Jubt. 

Where,  in  an  action  for  injuries  to  an  em- 
ploye while  operating  a  planing  machine,  the 
evidence  was  conflicting  whether  the  employer 
had  instructed  and  warned  the  employe,  the 
issue  was  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  34,  Master  and  Servant,  ||  1044-1050.] 

5.  Appeal—  Instbuctions— Review. 

Where  the  transcript  on  appeal  shows  that 
a  written  request  setting  forth  the  instructions 
desired  was  made  and  filed  with  the  clerk,  and 
the  statement  of  facts  shows  the  instructions 
given  and  exceptions  to  those  given  and  refused, 
an  instruction  formally  requested  in  writing, 
and  filed  with  the  clerk,  is  under  2  Baiiinger's 
Ann.  Codes  &  St.  fi  50t>4,  a  part  of  the  record, 
and  the  refusal  to  give  it  is  reviewable,  though  it 
is  not  included  in  the  statement  of  facts. 

6.  Tbial— Questions  fob  Jubt— Withdbaw- 
al  of  Issue. 

Where,  in  an  action  for  injuries  to  an  em- 
ploye while  operating  a  machine,  the  complaint 
charged  that  the  employer  was  negligent  in  fail- 
ing to  provide  a  proper  belt  shifter,  in  permit- 
ting a  guard  to  become  and  remain  out  of  re- 
pair, and  in  failing  to  instruct  and  warn  the 
employe,  and  there  was  no  evidence  that  the 
insufficiency  of  the  belt  shifter  had  anything  to 
do  with  the  accident,  the  refusal  to  charge  that 
it  was  immaterial,  whether  the  belt  shifter  was 
or  was  not  a  proper  shifter,  was  erroneous. 

7.  Appeal  —  Review— Habmless  Ebbob— Ik- 
6tbuction8. 

Where,  in  an  action  for  injuries  to  an  em- 
ploye operating  a  machine,  there  was  no  evi- 
dence that  the  insufficiency  of  a  L.  it  shifter  had 
anything  to  do  with  the  accident,  the  error  in 
refusing  to  charge  that  it  was  immaterial  wheth- 
er the  belt  shifter  was  or  was  not  a  proper  ap- 

Eliance  for  its  intended  purpose  was  not  cured 
y  a  charge  that  if  the  employer  did  not  pro- 
vide a  proper  belt  shifter,  and  the  failure  so 
to  do  caused  the  injuries  complained  of,  the 
employer  was  negligent,  as  it  submitted  an  is- 
sue not  authorized  by  the  evidence  tending  to 
confuse  the  jury. 

Appeal  from  Superior  Court,  Snohomish 
County;  J.  A.  Coleman,  Judge,  pro  tern. 

Action  by  Pearl  Tergeson,  by  Soren  Terge- 
son,  his  guardian  ad  litem,  against  the  Rob- 
inson Manufacturing  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed,  and  remanded  for  new  trial. 

Cooley  &  Horan,  for  appellant  Frank  C. 
Park  and  Wilshlre  &  Kenaga,  for  respondent 

CROW,  J.  This  action,  which  has  hereto- 
fore been  in  this  court  (43  Wash.  208,  8G 
Pac.  578),  was  commenced  by  Pearl  Tergeson, 
by  Soren  Tergeson,  his  guardian  ad  litem, 
against  Robinson  Manufacturing  Company, 
a  corporation,  to  recover  damages  for  person- 
al injuries.  From  a  Judgment  in  plaintiff's 
favor,  the  defendant  has  appealed. 

The  respondent,  an  employe  of  appellant, 
was  injured  on  March  2,  1905,  while  running 
lattice  through  a  sticker  or  planing  machine, 
which  machine  was  provided  with  top,  bot- 
tom, and  side  beads,  equipped  with  knives. 
The  lattice  material  was  passed  through  feed 
rolls  to  the  lower  and  upper  knives,  and 
thence  out  of  the  machine  to  the  rear.  A 
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long  pole  was  provided  as  a  belt  shifter.  It 
was  placed  on  top  of  the  machine,  one  end 
being  within  easy  reach  of  the  operator,  and 
the  other  end  resting  in  a  notch  to  the  rear 
of  the  belt  and  countershaft  In  this  posi- 
tion it  served  to  retain  the  belt  on  the  fixed 
pulley.  Near  the  center  of  the  machine  the 
pole  rested  between  a  set  screw  and  an  iron 
casting,  which  served  as  a  fulcrum  when 
shifting  the  belt.  To  stop  the  machine  tbe 
operator  pulled  down  the  front  end  of  the 
pole  to  raise  the  further  end  from  the  notcb, 
drew  tbe  pole  towards  him,  pushed  it  back 
on  tbe  opposite  side  of  the  belt,  and  then, 
by  using  the  pole  as  a  lever,  shifted  the  belt 
on  to  a  movable  pulley.  To  start  the  ma- 
chine this  method  was  reversed.  The  heads 
and  knives  were  located  near  the  center  of 
the  machine  to  the  rear  of  the  feed  rolls. 
An  Iron  hood,  wblch  could  be  raised  and 
-lowered,  was  located  immediately  over  the 
upper  head  to  safeguard  the  knives.  The 
respondent  had  on  previous  occasions  fed 
larger  material  Into  this  same  machine,  but 
hi 8  regular  employment  was  to  feed  mould- 
ing into  a  smaller  machine.  About  closing 
time  on  the  evening  preceding  the  accident 
appellant's  foreman  ordered  the  respondent 
to  feed  lattice  material  into  the  larger  ma- 
chine. He  did  so,  and  continued  the  same 
work  about  one  hour  the  next  morning.  The 
lattice  material  was  crossgralned,  which 
caused  one  piece  to  break.  This  broken  piece 
passed  tbe  feed  rolls  and  lower  head,  but 
clogged  the  top  head,  and  extended  about  10 
inches  to  the  rear  above  a  pressure  bar.  Re- 
spondent stopped  the  feed  rolls,  and,  without 
shutting  down  the  machine,  attempted  to  re- 
move the  broken  lattice  by  pulling  it  to- 
wards the  rear,  when  it  was  caught  by  the 
top  head  and  drawn  back  so  forcibly  and 
quickly  as  to  carry  his  hand  against  the 
knives.  The  respondent  alleged  that  the  ap- 
pellant was  guilty  of  negligence,  (1)  in  failing 
to  provide  a  proper  belt  shifter;  (2)  in  per- 
mitting the  hood  to  become  old,  battered,  and 
out  of  repair,  so  that  it  did  not  properly 
perform  the  functions  of  a  guard;  and  (3)  In 
failing  to  properly  instruct  respondent,  an  In- 
experienced minor,  as  to  the  duties  and  dan- 
gers incident  to  his  work.  The  appellant 
pleaded  assumption  of  risk  and  contributory 
negligence. 

Appellant  by  its  several  assignments  in 
substance  contends  that  the  trial  court  erred 
(1)  in  denying  its  motion  for  judgment  non 
obstante  veredicto,  and  (2)  in  refusing  to  give 
instructions  requested.  In  support  of  the 
first  contention  it  Insists  that  no  failure  to 
instruct  respondent  or  warn  him  of  dangers 
was  shown,  sufficient  to  constitute  negligence. 
We  have  read  the  entire  record,  and  con- 
clude that  tbe  evidence  on  this  Issue  was  so 
conflicting  as  to  necessitate  its  submission  to 
the  Jury.  Appellant  further  contends  that  no 
liability  on  its  part  was  shown,  arising  out 
of  any  alleged  defect  in  the  hood,  and  that 
it  affirmatively  appears  that  such  pretended 


defect  was  not  a  proximate  cause  of  the  ac- 
cident. While  It  was  conceded  by  the  re- 
spondent that  the  hood  as  originally  con- 
structed was  a  proper  safeguard,  It  was  con- 
tended by  him,  and  he  produced  evidence 
tending  to  show,  that  it  had  been  permitted 
to  become  out  of  repair,  that  it  was  batter- 
ed and  worn  to  such  an  extent  that  instead 
of  remaining  in  a  firm  and  fixed  position 
when  lowered  over  the  top  head  it  would 
on  being  struck  move  against  the  knives, 
that  when  struck  by  appellant's  hand  it  did 
so  move,  that  instead  of  being  a  guard  it  per- 
mitted his  band  to  be  carried  against  the 
knives,  and  that  no  such  result  would  have 
occurred  had  it  been  in  good  repair.  The 
evidence  on  this  issue  was  In  such  direct 
conflict  that  it  was  for  the  jury  to  determine 
whether  the  hood  had  become  an  insufficient 
guard,  whether  it  was  by  reason  of  want  of 
repair  a  proximate  cause  of  the  accident, 
and  whether  the  appellant  was  guilty  of  neg- 
ligence in  permitting  It  to  remain  and  be  used 
In  such  condition.  Appellant  further  con- 
tends that  the  evidence  conclusively  shows  the 
respondent  was  guilty  of  contributory  negli- 
gence in  attempting  to  remove  the  broken 
piece  of  lattice  without  stopping  the  knives. 
There  was  evidence  tending  to  show  that  re- 
spondent, although  a  minor,  had  a  limited  ex- 
perience on  this  and  other  machines,  and  he 
testified  that  he  knew  he  could  not  have  been 
hurt  had  he  stopped  the  machine.  Yet  there 
was  evidence  tending  to  show  that  he  did  not 
realize  the  danger  of  removing  the  lattice 
without  stopping  the  machine,  that  he  did 
not  know  it  would  run  back  into  the  knives 
instead  of  passing  on  towards  the  rear,  that 
such  knowledge  would  only  come  with  ex- 
perience, that  lattice  material  when  cross- 
grained  was  more  liable  to  break  than  heav- 
ier material  such  as  flooring  or  celling,  that 
he  had  not  previously  run  any  lattice  into 
this  or  any  other  machine,  and  that  he  had 
not  been  instructed  by  the  appellant  or  any 
other  person  as  to  the  danger  to  which  he 
subjected  himself  In  attempting  to  remove  the 
lattice  without  stopping  the  machine.  If  re» 
spondent  had  been  an  experienced  employe 
of  mature  years,  he  might  possibly,  under 
the  evidence  before  us,  be  held  guilty  of  con- 
tributory negligence  as  a  matter  of  law ;  but, 
in  view  of  his  youth,  the  surrounding  cir- 
cumstances, and  the  conflicting  evidence,  it 
became  in  this  case  a  question  of  fact  for 
the  jury  to  determine  whether  he  did  realize 
or  ought  to  have  realized  the  danger  to 
which  he  was  subjected,  and  was  guilty  of 
contributory  negligence.  Upon  the  evidence 
before  us  we  cannot  hold  him  guilty  of  con- 
tributory negligence  as  a  matter  of  law.  Kir- 
by  r.  Wheeler-Osgood  Co.,  42  Wash.  610,  85 
Pac.  62.  It  was  appellant's  duty  to  properly 
Instruct  and  warn  respondent  This  it  con- 
tends was  done,  not  only  by  its  foreman,  but 
also  by  respondent's  father.  Appellant's  al- 
leged failure  to  perform  this  duty  would  be 
negligence.   The  evidence  on  this  issue  was 
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conflicting,  and  properly  submitted  to  the 
Jury. 

The  appellant  In  writing  requested  an  in- 
struction withdrawing  from  the  Jury  all  evi- 
dence as  to  the  defective  condition  of  the 
hood,  contending  that  such  alleged  defective 
condition  had  nothing  whatever  to  do  with 
the  accident,  and  was  not  a  proximate  cause 
thereof.  Under  the  issues  and  the  evidence 
above  discussed  this  Instruction  was  properly 
refused,  and  the  assignment  of  error  which 
appellant  has  predicated  on  such  refusal  can- 
not be  sustained. 

Appellant  In  writing  requested  the  trial 
court  to  Instruct  the  Jury  as  follows:  "You 
are  instructed  that  one  of  the  grounds  of 
negligence  charged  by  the  plaintiff  herein 
against  the  defendant  is  that  said  defend- 
ant maintained  a  machine  upon  which  plain- 
tiff was  Injured  without  any  proper  belt 
shifter  for  starting  and  stopping  such  ma- 
chine. Upon  this  branch  of  the  case  you  are 
Instructed  that  there  Is  no  evidence  show- 
ing or  tending  to  show  that  plaintiff  receiv- 
ed his  Injury  as  the  proximate  result  of 
a  failure  on  the  part  of  defendant  to  main- 
tain a  proper  belt  shifter.  You  are  therefore 
Instructed  that  it  is  immaterial  in  determin- 
ing this  case  whether  the  belt  shifter  main- 
tained upon  this  machine  was  or  was  not  a 
proper  shifter,  and  you  will  not  take  that 
matter  Into  consideration  in  arriving  at  your 
verdict"  Appellant  now  contends  that  the 
trial  court  erred  In  refusing  this  instruction. 
The  respondent  has  moved  to  strike  appel- 
lant's requested  Instructions  from  the  tran- 
script, for  the  reason  that  they  have  not  been 
made  a  part  of  the  record  by  being  included 
In  any  statement  of  facts.  He  contends  that 
Instructions,  whether  requested  or  given, 
must  for  the  purpose  of  predicating  error 
thereon  be  brought  to  this  court  In  a  state- 
ment of  facts,  and  not  in  any  other  manner. 
The  transcript  shows  that  a  written  request 
setting  forth  the  instructions  desired  was 
made  by  appellant  and  filed  with  the  clerk. 
The  statement  of  facts  shows  the  Instructions 
actually  given,  and  appellant's  exceptions  to 
those  given  and  refused.  An  instruction 
formally  requested  In  writing  and  filed  with 
the  clerk  is  a  part  of  the  record.  2  Bellin- 
ger's Ann.  Codes  &  St.  8  6064.  The  motion 
to  strike  is  denied.  The  refusal  of  the  trial 
court  to  give  the  requested  Instruction 
last  mentioned  constituted  prejudicial  error. 
There  is  an  utter  absence  of  evidence  showing 
or  tending  to  show  that  the  alleged  insuf- 
ficiency of  the  belt  shifter  was  a  proximate 
cause  of  the  accident,  or  that  It  had  any- 
thing whatever  to  do  with  It  If  respondent 
had  been  injured  while  attempting  to  use  the 
appliance  provided,  then  the  question  of  its 
sufficiency  or  insufficiency  would  have  been 
an  issue  In  this  case  to  be  submitted  to  the 
jury.  We  are  utterly  unable  to  understand 
how  the  character  of  the  appliance  became 
material.  The  respondent  testified  that  he 
load  repeatedly  used  it  as  a  belt  shifter,  with 


complete  success.  True  he  said  that  by  rea- 
son of  certain  conditions  the  pole  sometime* 
had  a  tendency  to  strike  him  on  the  breast 
but  he  further  testified  that  he  received  no 
injury,  and  substantially  admitted  that  it 
was  not  at  all  dangerous.  It  affirmatively 
appeared  that  neither  he  nor  any  other  ap- 
pellant's employes  complained  of  its  Insuf- 
ficiency.  He  made  no  attempt  to  use  the  belt 
shifter  at  the  time  of  the  accident  although 
he  could  have  successfully  stopped  the  ma- 
chine by  Its  use  had  he  desired  to  do  so.  At 
respondent's  request  the  trial  court  did  In 
substance  instruct  the  Jury  that  If  they 
should  find  from  the  evidence  that  the  ap- 
pellant did  not  provide  and  maintain  in  use 
proper  belt  shifters  or  other  mechanical  con- 
trivances for  throwing  the  belts  on  and  off 
the  pulleys  which  operated  the  machine,  and 
that  the  failure  so  to  do  caused  the  injury 
complained  of,  such  failure  constituted  negli- 
gence upon  the  part  of  appellant  This  in- 
struction does  not  cure  the  error  above  men- 
tioned, as  It  submits  an  issue  not  authorized 
by  the  evidence,  tending  to  confuse  the  jury. 
Had  the  jury,  in  answer  to  special  Inter- 
rogatories, found  (1)  that  the  appellant  had 
not  failed  to  properly  instruct  or  warn  the  re- 
spondent (2)  that  it  had  performed  its  duty 
In  furnishing  a  proper  safeguard  for  the  top 
head  of  the  machine,  but  (3)  that  the  belt 
shifter  was  not  a  proper  appliance  for  the 
purpose  for  which  It  was  Intended,  a  general 
verdict  for  respondent  upon  the  evidence 
before  us  would  not  be  permitted  to  stand. 
Yet  we  are  unable  to  say  that  the  Jury  did 
not  reach  its  verdict  in  this  manner.  For 
aught  that  appears  the  general  verdict  may 
have  been  based  solely  upon  the  alleged  de- 
fective character  of  the  belt  shifter,  notwith- 
standing the  fact  that  It  had  absolutely  noth- 
ing to  do  with  the  accident  and  was  not  the 
proximate  cause  of  the  injury  sustained. 

Having  carefully  considered  all  the  conten- 
tions made  by  the  appellant  we  conclude  that 
no  prejudicial  error  was  committed  by  the 
trial  court  in  any  instance  other  than  the 
one  above  mentioned,  in  refusing  appellant's 
requested  instruction  as  to  the  belt  shifter, 
for  which  error  the  judgment  is  reversed,  and 
the  cause  remanded  for  a  new  trial. 

HADLEY,  a  J.,  and  FULLERTON,  RUD- 
KIN,  and  DUNBAR,  JJ.,  concur.  MOUNT 
and  ROOT,  JJ.,  took  no  part 


(48  Wash.  241) 

BARCLAY  v.  PUGET  SOUND  LUMBER  CO. 

(Supreme  Court  of  Washington.   Jan.  15,  1906.) 

1.  Master  and  Servant— Existence  or  Re- 
lation—Independent Contractor. 

Where  defendant  operated  a  lathmill 
through  a  contract  with  T.,  by  which  T.  was 
to  receive  75  cents  per  1,000  lath  produced,  and 
was  to  employ  other  men,  whom  defendant  was 
to  pay  out  of  the  75  cents  per  1,000,  T.  to  re- 
ceive the  balance,  if  any,  and  plaintiff  was  em- 
ployed by  T.  to  work  in  the  mill,  T.  was  not  an 
independent  contractor,  but  an  agent  of  defend- 
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ant  acting  in  its  behalf,  and  the  relation  of  mas- 
ter and  servant  existed  between  plaintiff  and 
defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §  5.] 

2.  Same  — Actions  fob  Injuries— Admission 
of  Evidence  —  Guarding  Machinery  — 
Practicability. 

In  an  action  by  a  servant  for  personal  in- 
juries received  from  a  saw  of  a  lath  trimmer, 
evidence  that  the  saw  could  have  been  effective- 
ly and  practicably  guarded  by  the  use  of  a  cer- 
tain attachment  is  proper,  in  view  of  the  factory 
act  requiring  the  maintenance  of  reasonable 
safe  guards  for  saws  if  they  can  be  practicably 
guarded,  irrespective  of  whether  such  attach- 
ment was  in  general  use,  or  generally  known 
to  millmen. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant.  88  920,  921.] 

3.  Same— Questions  fob  Jubt. 

Whether  a  master  has  exercised  reasonable 
care  and  prudence  in  protecting  dangerous  ma- 
chinery, as  required  by  the  factory  act,  is  ordi- 
narily a  question  for  the  jury,  and  in  an  ac- 
tion for  injuries  to  a  servant  from  a  saw  of  a 
lath  trimmer,  where  there  is  a  substantial  con- 
flict in  the  evidence  as  to  whether  the  saw  was 
properly  guarded  or  could  be  practicably  guard- 
ed, those  issues  should  be  determined  by  the 
jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  $8  1010-1050.] 

4.  Same  —  Admission  of  Evidence— Matters 
Not  in  Issue. 

In  an  action  by  a  servant  for  Injuries 
where  there  was  no  issue  as  to  whether  the 
saws  used  on  a  lath  trimmer  were  larger  than 
necessary,  or  less  safe  than  smaller  saws,  evi- 
dence as  to  the  master's  trying  smaller  saws  is 
immaterial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  88  801  870.] 

5.  Trial— Instructions — Construction  as  a 
Whole. 

Though  certain  portions  of  instructions 
would  be  objectionable  as  abstract  propositions 
of  law,  there  is  no  error,  if  in  the  connection  in 
which  they  are  used  they  are  so  limited  in  their 
application  that  they  could  not  mislead  the 
jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig- 
vol.  46,  Trial,  8§  703-717.] 
0.  Damages  —  Excessive  Damages— Loss  of 

Fingers. 

A  verdict  for  $5,000  for  the  loss  of  two 
front  fingers  of  the  right  hand  is  excessive. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  88  372,  370.] 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; W.  O.  Chapman,  Judge. 

Action  by  Andrew  Barclay  against  the 
Pugot  Sound  Lumber  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Remanded,  with  directions. 

F.  D.  Oakley,  for  appellant  Govnor  Teats, 
for  respondent 

FULLERTON,  J.  The  respondent,  while 
employed  in  the  appellant's  mill,  cut  his 
liand  on  one  of  the  saws  of  a  lath  trimmer  on 
which  he  was  working,  and  brought  this  ac- 
tion to  recover  damages  therefor.  He  based 
his  cause  of  action  on  the  contention  that 
the  saw  on  which  he  was  injured  was  not 
guarded  as  required  by  the  factory  act. 
On  the  trial  the  jury  returned  a  verdict  in 


his  favor,  assessing  his  damages  In  the  sum 
of  $5,000.  From  the  judgment  entered  on  the 
verdict,  this  appeal  is  taken. 

The  first  assignment  is  that  the  court  err- 
ed in  overruling  the  demurrer  to  the  com- 
plaint The  third  and  fourth  paragraphs  of 
the  complaint  were  as  follows: 

"(3)  That  on  the  6th  day  of  February,  1000, 
the  said  defendant  was  operating  the  said 
lathmlll  by  and  through  a  certain  contract 
made  by  said  defendant  with  one  Robert  S. 
Tillman,  at  75  cents  per  1,000  lath  produced, 
wherein  the  said  Robert  S.  Tillman  was  to 
employ  the  other  men  at  work  in  said  lath- 
mill,  and  the  said  defendant  was  to  pay  the 
said  employes  so  employed  by  the  said  Till- 
man out  of  the  said  75  cents  per  1,000  any 
and  all  wages  due  them  in  the  operation  of 
the  said  lathmlll,  and  the  said  Tillman,  in 
consideration  of  his  employment,  was  to  re- 
ceive the  balance  and  residue,  if  any,  com- 
puting at  the  rate  of  75  cents  per  1,000  lath 
produced. 

"(4)  That  on  the  6th  day  of  February,  1000, 
the  plaintiff  herein  was  employed  to  work  in 
defendant's  said  lathmlll  by  the  said  Robert 
S.  Tillman,  under  and  by  virtue  of  said  Till- 
man's contract  with  the  said  defendant  as 
herein  set  out  and  while  at  work  in  the  said 
defendant's  lathmlll  on  said  6th  day  of  Feb- 
ruary, 1906,  in  the  operation  of  the  same, 
pulling,  tying,  and  trimming  the  lath  at  the 
trimmer  saw,"  etc.,  he  was  Injured. 

It  is  the  appellant's  claim  that  tho  facts 
alleged  show  Tillman  to  have  been  an  in- 
dependent contractor  conducting  an  Inde- 
pendent enterprise ;  that  the  relation  of  mas- 
ter and  servant  existed  between  the  respond- 
ent and  Tillman,  and  not  between  the  resiwnd- 
ent  and  the  appellant;  and  that  in  conse- 
quence the  duty  to  guard  the  machinery  de- 
volved upon  Tillman,  the  immediate  em- 
ployer, and  was  not  a  duty  imposed  upon  it 
as  between  itself  and  Tillman's  employer. 
But  we  cannot  concede  that  this  result  fol- 
lows from  the  facts  pleaded.  Tillman's  re- 
lation to  the  appellant  was  rather  that  of  an 
agent  than  that  of  an  Independent  contractor. 
The  appellant  did  not  lease  or  surrender  to 
him  the  management  or  control  of  this  de- 
partment of  Its  mill.  It  surrendered  only  the 
right  to  employ  the  persons  needed  to  carry 
on  the  work.  It  still  retained  control  as  to 
the  manner  and  mode  of  doing  the  work, 
and  control  over  the  workmen  employed  by 
Tillman.  This,  as  we  say,  did  not  make  Till- 
man an  Independent  contractor.  He  was  but 
the  agent  of  the  appellant,  acting  in  this  re- 
gard for  and  on  its  behalf.  Under  a  similar 
state  of  facts,  the  court  in  Nyback  v.  Cham- 
pagne Lumber  Co.,  109  Fed.  732,  48  C.  C.  A. 
032.  used  the  following  language:  "The  de- 
fendant here  was  engaged  in  the  general 
operation  oi  Its  own  mill.  Owning  the  mill 
and  machinery,  it  had  possession,  and,  in  a 
general  sense,  control,  of  all  operations  and 
work  carried  on.  The  slasher  belonged  to 
the  defendant  and  its  sole  use  was  to  cut 
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Blabs  and  other  like  material  belonging  to 
the  defendant  Into  proper  lengths  for  shingles, 
lath,  and  pickets,  which,  when  cut,  should 
belong  to  the  defendant  The  burden  of  keep- 
ing that  machine  In  running  order,  the  ex- 
pense of  oiling  and  repairing,  remained  with 
the  defendant.  The  power  to  run  it  and  the 
light  to  light  It  the  defendant  furnished ;  but 
It  contracted  with  Barber  to  do  the  manual 
work  necessary  to  operate  the  machine  in  cut- 
ting the  material  so  furnished,  giving  him  no 
authority  to  use  it  upon  other  material  of  his 
own,  or  for  anybody  other  than  the  defend- 
ant, and  for  the  doing  of  this  manual  work 
upon  the  defendant's  machine  and  material, 
as  directed  by  the  defendant,  the  defendant 
agreed  to  pay  him  a  price  measured  by  the 
product.  While  nominally  Barber  was  to 
employ  and  pay  for  such  assistance  as  he 
needed,  the  wages  of  the  helpers  were  paid 
by  the  defendant,  and  deducted  from  the 
amount,  which  otherwise  should  have  been 
due  to  Barber.  Without  undertaking  to  lay 
down  lines  for  the  decision  of  other  cases, 
we  have  no  hesitation  in  saying  that  upon 
the  facts  stated,  and  as  they  appear  in  this 
record,  Barber  was  not  an  independent  con- 
tractor, but  a  servant  of  the  defendant,  put 
in  charge  of  a  particular  machine  upon  the 
terms  stated  to  operate  it  for  the  defendant, 
and  that  whatever  duty  there  was  to  notify 
an  Inexperienced  person  engaged  to  work 
upon  or  about  it  of  the  dangers  incident  to 
the  employment  remained  a  duty  of  the  de- 
fendant." See,  also,  Ziebell  v.  Eclipse  Lum- 
ber Co.,  33  Wash.  501,  74  Pac.  680;  Johnson 
v.  Spear,  76  Mich.  130,  42  N.  W.  1002,  15 
Am.  St.  Rep.  208. 

The  appellant  next  argues  that  the  evi- 
dence was  insufficient  to  justify  a  finding  on 
the  part  of  the  jury  that  the  saw  was  not 
properly  guarded,  or  could  have  been  guard- 
ed In  such  a  manner  as  to  protect  against 
injuries  such  as  the  respondent  suffered  and 
not  seriously  interfere  with  its  practical  oper- 
ation. On  these  questions  there  was  a  sub- 
stantial conflict  In  the  evidence.  Indeed  the 
record  shows  that  these  were  the  principal 
questions  of  fact  in  dispute  In  the  court  be- 
low, and  that  the  greater  number  of  wit- 
nesses called  on  each  side  were  called  to 
establish  or  disprove  one  or  the  other  of  these 
propositions.  Under  these  circumstances  the 
questions  were  for  the  jury.  As  was  said 
by  us  in  Rector  v.  Bryant  Lumber,  etc.,  Co., 
41  Wash.  556,  84  Pac.  7:  "Doubtless  many 
cases  will  arise  in  which  the  court  can  say, 
as  a  matter  of  law,  from  the  location  of  the 
machinery  and  the  uses  to  which  it  is  ap- 
plied, that  it  can  or  cannot  -be  advantage- 
ously guarded;  but  between  these  extremes 
there  will  necessarily  arise  a  large  class  of 
cases  where  the  question  will  be  solely  one 
of  fact.  The  statute  does  not  attempt  to 
specify  the  particular  machinery  that  shall 
be  guarded,  but  declares  that  all  machinery 
of  a  certain  class  shall  be  provided  with 
proper  safeguards,  where  this  can  be  done 


advantageously.  If  there  Is  a  conflict  in  the 
testimony  as  to  whether  a  particular  machine 
can  or  cannot  be  advantageously  guarded, 
the  question  must  be  submitted  to  the  jury 
under  proper  instructions.  Under  our  system 
of  jurisprudence  there  is  no  other  way  to 
determine  the  fact."  See,  also,  Erickson  v. 
McNeeley  Co.,  41  Wash.  500,  84  Pac.  3 ;  Boyle 
v.  Anderson  &  Middleton  Lumber  Co.  (Wash.) 
00  Pac.  433;  Noren  v.  Larson  Lumber  Co. 
(Wash.)  80  Pac.  563. 

Certain  witnesses,  called  on  the  part  of 
the  respondent,  testified  that  the  saw  could 
have  been  effectively  and  practicably  guard- 
ed against  dangers  similar  to  those  causing 
the  injury  to  the  respondent  by  the  use  of 
an  attachment  to  the  contrivance  on  which 
the  bundles  of  laths  were  laid  before  being 
poshed  Into  the  saws,  called  by  them  a  "third 
leg."  The  appellant  moved  the  court  to  take 
from  the  jury  all  evidence  relating  to  this 
attachment  on  the  ground  that  it  was  vision- 
ary and  impracticable,  and  not  in  use  In 
mills  generally,  and  one  not  commonly  known 
to  mlllnien.  This  motion  was  properly  de- 
nied. On  the  question  of  the  practicability 
of  the  contrivance  there  was  a  difference  of 
opinion  among  the  witnesses,  and  this  being 
so  the  jury  were  the  proper  judges  of  that 
question.  It  was  no  objection  to  Its  Introduc- 
tion as  evidence  that  it  was  not  in  use  in 
mills  generally,  or  generally  known  to  mill* 
men.  This  plea,  if  allowed,  would  defeat  the 
purposes  of  the  factory  act.  That  act  was 
passed  because  owners  and  operators  of 
dangerous  machinery  did  not  generally  guard 
such  machinery  against  possible  injuries  to 
their  employes,  and  if  the  act  requires  the 
use  of  such  guards  only  as  were  in  general 
use  at  the  time  of  its  passage,  or  generally 
known  to  millmen  at  that  time,  its  effective- 
ness is  destroyed.  Being  Intended  to  compel 
the  guarding  of  dangerous  machinery,  owners 
end  operators  of  such  machinery,  if  they 
wish  to  avoid  liability  for  accidents  to  their 
employes,  must  exercise  reasonable  prudence 
and  care  In  guarding  it.  They  must  adopt 
such  guards  as  reasonable  prudence,  obser- 
vation, and  care  would  suggest,  regardless 
of  the  question  whether  other  owners  or 
operators  of  other  mills  have  taken  action  on 
like  machinery  or  not  And  this  being  their 
duty,  whether  they  have  exercised  that  due 
care  is  ordinarily  a  question  for  the  Jury. 
They  are  not  to  be  holden  because  they  may 
not  have  foreseen  some  ingenious  contrivance 
that  makes  an  effective  guard,  but  they  must 
not  stand  back  and  await  the  suggestion  of 
remedies,  when  the  exercise  of  reasonable 
prudence  and  care  on  their  part  will  suggest 
them.  This  third  leg.  it  seems  to  us.  is  not 
so  far  out  of  the  ordinary  that  the  court 
could  say  as  a  matter  of  law  that  it  could 
not  have  been  foreseen  by  the  appellants,  had 
they  exercised  the  care  required  of  them,  and 
this  being  so,  the  court  very  properly  submit- 
ted the  question  to  the  Jury. 

A  witness,  called  on  behalf  of  the  appel- 
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lant,  in  answer  to  qnestions  pnt  to  him  by 
appellant's  counsel,  testified  that  It  was  nec- 
essary to  use  a  32-inch  saw  on  the  lath  trim- 
mer (the  machine  on  which  the  respondent 
was  injured),  because  a  saw  lesser  in  size 
would  not  trim  all  the  laths  in  an  ordinary 
bundle.  He  was  then  asked  If  the  appellant 
had  tried  a  28-lnch  saw  and  found  it  too 
small.  To  this  question  an  objection  was  in- 
terposed and  sustained  by  the  court,  on  the 
ground  that  the  inquiry  was  immaterial. 
The  ruling  is  assigned  as  error,  but  we  think 
the  court  was  right  in  holding  the  inquiry 
Immaterial.  There  was  no  issue  on  this 
point  It  was  not  contended  that  the  appel- 
lant negligently  used  saws  on  the  trimmer 
larger  than  the  necessities  of  the  business 
required,  nor  was  It  contended  that  smaller 
saws  would  have  been  more  safe  than  the 
ones  in  use.  This  being  true,  the  question 
sought  to  introduce  Immaterial  matter,  and 
was  properly  rejected. 

The  appellant  complains  of  certain  por- 
tions of  the  court's  instructions  to  the  Jury. 
Separated  from  their  connection  with  other 
instructions  given,  and  considered  as  abstract 
propositions  of  law,  doubtless  some  of  them 
would  be  objectionable,  because  stating  the 
rule  too  broadly.  But,  considering  them  in 
the  connection  in  which  they  are  used,  they 
were  sufficiently  limited  in  their  application, 
and  limited  In  a  way  that  could  not  possibly 
have  misled  the  jury.  For  example,  a  por- 
tion of  the  charge  is  quoted  and  urged  as 
error,  because  the  court  in  that  part  of  the 
charge  did  not  mention  the  fact  that  prac- 
ticability to  guard  a  saw  is  a  factor  In  deter- 
mining whether  a  saw  Is  or  is  not  properly 
guarded,  yet  the  court  on  this  question  charg- 
ed the  jury  as  follows:  "(1)  The  laws  of 
the  state  of  Washington  in  force  at  the  time 
of  the  accident  to  the  plaintiff  provide  that 
any  person,  firm,  or  corporation,  operating  a 
mill  where  machinery  is  used,  shall  provide 
and  maintain  in  use  reasonable  safeguards 
for  all  saws  which  it  is  practicable  to  guard, 
and  which  can  be  effectively  guarded  with 
due  regard  to  the  ordinary  use  of  such  ma- 
chinery and  appliances  and  the  danger  to  em- 
ployes therefrom,  and  with  which  employes  of 
any  such  mill  are  liable  to  come  in  contact 
while  in  the  performance  of  their  duties. 
Under  this  law  you  are  instructed  that  if 
you  find  that  the  trimmer  saw  or  saws,  upon 
which  the  plaintiff  claims  to  have  been  In- 
jured, were  unguarded  and  unprotected,  and 
that  it  was  practicable  to  guard  the  same  ef- 
fectively, having  due  regard  for  the  use  of 
the  same,  and  if  you  find  that  it  was  not 
guarded,  then  you  are  to  find  the  defendant 
negligent  in  that  regard.  (2)  If,  on  the 
other  hand,  you  should  find  that  the  saw 
was  guarded,  or  that  it  was  not  practicable 
to  guard  It,  and  it  could  not  be  guarded  and 
used,  then  you  should  find  that  the  defend- 
ant was  not  negligent  in  falling  to  guard  the 
saw.  There  Is  a  question  of  practicability 
as  well  as  of  fact  that  the  saw  was  actually 
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guarded.  If  It  could  not  be  guarded  and 
used,  the  law  would  not  require  It  to  be 
guarded.  (3)  You  are  instructed  that  the 
only  questions  for  you  to  decide  as  to  the 
negligence  of  the  defendant,  if  any,  are: 
First,  whether  or  not  the  trimmer  saw  up- 
on which  the  plaintiff  was  injured  was 
guarded ;  second,  whether  or  not  it  was  prac- 
ticable to  guard  the  said  trimmer  saw  in 
question;  and,  third,  whether  or  not  the 
trimmer  saw  in  question  could  have  been 
guarded  effectively,  with  due  regard  to  the 
ordinary  use  of  the  same,  and  the  dangers 
to  the  plaintiff  therefrom,  and  with  which 
the  plaintiff  was  liable  to  come  in  contact 
while  in  the  performance  of  his  duties  as  op- 
erator of  said  trimmer  saw.  (4)  You  are 
instructed  that,  if  you  find  from  the  evidence 
that  the  said  trimmer  saw  or  saws,  or  either 
of  them,  upon  which  the  plaintiff  was  injur- 
ed, were  not  guarded  and  protected,  but  could 
have  been  guarded  and  protected  as  you 
have  been  instructed,  and  that  the  plaintiff 
was  injured  by  reason  of  the  same  being  un- 
guarded and  unprotected,  and  not  by  his 
own  negligence,  then  you  are  to  find  the  ver- 
dict for  the  plaintiff."  It  is  difficult  to  un- 
derstand how  the  court  could  have  been  more 
explicit  on  this  point. 

The  appellant  next  complains  of  the  lan- 
guage of  respondent's  counsel  used  in  his  ar- 
gument to  the  jury.  Counsel  unquestionably 
did  go  beyond  the  limits  of  legitimate  argu- 
ment; but  the  trial  judge  rebuked  him  for 
It,  and  we  think  removed  any  prejudice  or 
wrong  Impression  the  Jury  may  have  Im- 
bibed from  the  argument 

The  respondent  suffered  the  loss  of  the 
two  front  fingers  on  his  right  hand.  The  ver- 
dict was  for  $5,000.  This,  we  think,  so  far 
excessive  as  to  lead  to  the  conclusion  that 
It  was  given  under  the  influence  of  prejudice. 
A  verdict  for  one-half  that  sum,  we  think, 
will  fully  compensate  for  the  injuries  suf- 
fered. 

The  cause  will  be  remanded  to  the  superi- 
or court,  with  instructions  to  allow  the  re- 
spondent 30  days  after  notice  to  him  that 
the  remittitur  has  reached  that  court  in 
which  to  remit  from  the  amount  of  the  Judg- 
ment $2,500.  If  the  remission  be  made,  the 
judgment  will  stand  affirmed  for  the  remain- 
der, but  if  not  made,  the  lower  court  will 
award  a  new  trial. 

HAD  LEY,  C.  J.,  and  MOUNT,  CROW, 
DUNBAR,  and  RUDKIN,  JJ.,  concur. 


GREENWOOD  v.  CORBIN. 
(Supreme  Court  of  Washington.   Jan.  20,  1008.) 
1.  Trover  and  Conversion — Evidence — Rel- 
evancy. 

In  an  action  to  recover  the  value  of  cer- 
tain personal  property  alleged  to  belong  to  plain- 
tiff, which  defendant  had  acquired  through  at- 
tachment and  sale  thereof  in  a  suit  by  defend- 
ant against  plaintiff's  father,  evidence  with  ref- 
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erencs  to  the  merits  of  the  controversy  between 
defendant  and  plaintiffs  father  was  Irrelevant 
2.  Same— Ownership  of  Property. 

In  conversion  for  the  value  of  certain  per* 
sonal  property  acquired  through  attachment  pro- 
ceedings instituted  by  defendant  against  plain- 
tiffs father,  evidence  held  to  require  a  finding 
that  the  property  belonged  to  plaintiff,  and  was 
therefore  not  subject  to  the  attachment. 
8.  Fraudulent  Conveyances— Transfer  of 
Personal  Property  —  Change  of  Posses- 
sion—Statutes— Application. 

Where  a  contract  by  which  a  son  acquired 
certain  personal  property  from  his  father  was 
made  prior  to  the  removal  of  the  property  to 
Idaho,  and  prior  to  an  indebtedness  of  the  father 
to  defendant,  who  claimed  the  property  under 
attachment  proceedings  in  Idaho,  neither  the 
statutes  of  Idaho,  nor  Ballinger's  Ann.  Codes 
&  St  8  4578,  providing  that  no  bill  of  sale  for 
the  transfer  of  personal  property  shall  be  valid 
as  against  existing  creditors  or  innocent  pur- 
chasers, where  the  property  is  left  in  the  posses- 
sion of  the  vendor,  unless  the  bill  of  sale  is  re- 
corded, eta,  were  applicable  to  invalidate  such 
transfer. 

Appeal  from  Superior  Court,  Spokane 
County;  D.  C.  Carey,  Judge. 

Action  by  Richard  Greenwood  against  D. 
O.  Corbln,  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.  Reversed  and  re- 
manded. 

George  A.  Latimer  (Dalbert  B.  Twltcbell, 
of  counsel),  for  appellant  Allen  &  Allen,  for 
respondent 

DUNBAR,  J.  This  action  was  commenced 
by  Richard  Greenwood  against  D.  C.  Corbln 
to  recover  the  value  of  the  following  describ- 
ed personal  property,  to  wit:  One  blue  roan 
mare  named  Pete,  one  light  grey  mare  named 
Doll,  one  set  of  double  harness,  one  double 
wagon,  one-half  truck,  together  with  dam- 
ages for  the  detention  In  July,  1906.  The 
cause  was  tried  without  a  Jury,  and  a  deci- 
sion rendered  In  favor  of  the  defendant 
From  the  Judgment  of  dismissal,  the  appeal 
Is  taken. 

The  property  above  described  came  into 
the  possession  of  the  defendant  through  a 
suit  and  attachment  against  the  partnership 
composed  of  J.  I.  Greenwood,  father  of  the 
plaintiff,  and  Frank  Campbell,  brought  by 
the  defendant  in  the  courts  of  Idaho.  The 
property  was  afterwards  sold  by  defendant 
by  an  order  of  the  court  as  perishable  prop- 
erty, and  the  money  therefrom  was  turned 
In  to  the  clerk  of  the  said  Idaho  court  At 
the  time  of  said  attachment  the  plaintiff  was 
working  for  the  aforesaid  partnership  as, a 
teamster.  An  examination  of  the  record  in 
this  case  convinces  us  that  the  Judgment  of 
the  court  was  wrong,  not  only  in  relation  to 
some  of  the  technical  errors  assigned  by  the 
appellant,  but  in  consideration  of  the  merits 
of  the  case;  and  the  judgment  we  think,  was 
rendered  by  th*  lower  court  under  a  misap- 
prehension of  the  law  governing  the  case. 
The  case  seems  to  have  been  largely  tried 
with  reference  to  the  merits  of  the  original 
controversy  between  J.  I.  Greenwood,  the 
father  of  the  plaintiff,  and  D.  a  Corbln,  the 


defendant  In  this  action,  and  a  great  deal 
of  testimony  was  Introduced  with  regard  to 
that  controversy,  while,  of  course,  the  only 
question  at  issue  in  this  case  is  the  owner- 
ship of  the  property  by  the  appellant  The 
Introduction  of  testimony  In  relation  to  the 
merits  of  the  former  case  only  served  to  con- 
fuse and  obscure  the  Issues  in  this  case.  We 
are  constrained  to  think,  from  the  findings 
of  the  court  and  the  opinion  of  the  trial 
judge,  which  Is  sent  up  in  the  record,  that 
the  delinquencies  of  the  father,  J.  I.  Green- 
wood, were  to  a  certain  extent  visited  upon 
the  appellant  in  this  case.  Stripped  of  all 
Immaterial  facts,  the  record  shows  that  the 
blue  roan  mare  was  given  to  the  appellant 
by  his  father  for  a  birthday  present  on  ap- 
pellant's twenty-first  birthday,  viz.,  the  7th 
day  of  July,  1906.  This  was  testified  to  by 
the  father  in  a  straightforward  manner,  al- 
so by  the  son,  and  also  by  the  mother  of  the 
appellant  who  stated  that  they  had  talked 
the  matter  over,  that  the  son  had  been  work- 
ing faithfully  for  them,  and  that  they  had 
concluded  to,  and  did,  make  him  a  present 
Of  this  mare.  The  record  also  shows  by  the 
testimony  of  the  father  and  the  appellant 
that  the  grey  mare  was  sold  to  the  appellant 
by  his  father  on  the  28th  day  of  August 
1906;  that  the  harness  was  bought  by  the 
appellant  from  a  secondhand  dealer,  the 
money  for  the  same  being  paid  by  the  ap- 
pellant with  funds  he  received  for  labor 
while  working  for  his  father;  and  that  the 
wagon  was  bought  by  the  appellant  from 
a  liveryman  at  Spokane  with  his  own  mon- 
ey. The  man  who  sold  the  harness,  who 
seems  to  be  entirely  disinterested,  and  who 
only  had  a  casual  acquaintance  with  the  ap- 
pellant and  his  father,  testified  to  the  sale 
of  the  harness  to  the  son,  and  the  payment 
by  him  for  the  same;  testified  that  the  trans- 
action was  with  the  son,  who  told  him  that 
if  he  would  throw  In  a  couple  of  old  col- 
lars he  would  take  it  at  the  price  offered. 
The  collars  were  thrown  In,  and  the  trade 
consummated.  The  man  who  sold  the  wagon 
to  the  son  also  testified  to  the  purchase  of 
the  same  by  the  son.  There  was  no  attempt 
by  any  one  to  dispute  this  testimony. 

A  single  circumstance  was  proven,  which 
on  first  thought  would  seem  to  be  Incon- 
sistent with  the  theory  of  ownership  on  the 
part  of  the  son.  This  circumstance  was 
that  J.  I.  Greenwood  gave  a  chattel  mortgage 
on  this  property  to  a  man  by  the  name  of 
Root,  after  the  time  that  ownership  of  It 
was  claimed  by  the  appellant,  making  the 
usual  affidavit  in  relation  to  the  ownership 
thereof.  In  explanation  of  this,  however,  the 
testimony  shows  that  the  appellant  was  with 
his  father  at  the  time  this  chattel  mortgage 
was  given;  that  the  ownership  of  the  son  in 
the  property  was  made  known  to  Mr.  Root 
and  it  was  agreed  that  if  any  more  money 
were  required  the  son  would  sign  the  mort- 
gage with  the  father.  Mr.  Root,  however, 
deeming  the  security  ample,  did  not  re- 
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quire  this.  This  was  testified  to,  not  only 
by  J.  I.  Greenwood  and  the  appellant,  but 
also  by  Mr.  Root.  It  seems  that  there  was 
no  special  attention  called  to  the  conditions 
of  the  affidavit,  but  that  J.  I.  Greenwood  In 
a  rather  careless  manner  signed  the  same 
and  executed  the  mortgage.  The  transac- 
tion was  made  without  the  assistance  of  any 
outsider,  Mr.  Root  having  prepared  the  mort- 
gage himself,  and,  while  It  is  a  practice 
which  is  not  commendable  and  might  be 
fraught  with  serious  results  to  parties  In- 
dulging in  it,  under  all  the  circumstances  as 
shown  by  the  testimony  we  do  not  think  it 
was  sufficient  to  overbalance  the  real  testi- 
mony in  relation  to  the  ownership  of  the 
property. 

The  only  other  circumstance  tending  In 
any  way  to  dispute  the  testimony  of  the  ap- 
pellant was  that  of  the  deputy  sheriff,  who 
testifies  that,  when  he  levied  upon  the  prop- 
erty, the  appellant  claimed  to  own,  a  certain 
brown  team  instead  of  the  team  in  con- 
troversy. This  was  denied  by  the  appellant, 
who  stated  that  he  simply  told  the  deputy 
that  he  claimed  one  of  the  teams,  not  spe- 
cially mentioning  the  team,  the  teams  all 
being  together  at  the  camp  where  the  levy 
was  made.  We  think,  under  all  the  circum- 
stances surrounding  the  levy,  and  in  consider- 
ation of  the  testimony  of  both  parties,  the 
deputy  sheriff  might  easily  have  been  mis- 
taken as  to  what  particular  team  was  re- 
ferred to  by  the  appellant  on  that  occasion. 

The  statutes  of  Idaho,  which  were  intro- 
duced, even  if  they  bad  been  legally  Intro- 
duced, have  no  bearing  upon  this  question, 
for  it  is  conceded  that  the  contract  of  sale 
to  this  appellant,  if  any  was  made,  was  made 
prior  to  the  time  when  the  property  was  re- 
moved to  Idaho,  and  prior  to  any  indebted- 
ness on  the  part  of  J.  I.  Greenwood  to  the 
respondent  in  this  action.  For  the  same  rea- 
son section  4578,  Ballinger's  Ann.  Codes  & 
St,  which  is  to  the  effect  that  no  bill  of  sale 
for  the  transfer  of  personal  property  shall 
be  valid  as  against  existing  creditors  or  in- 
nocent purchasers,  where  the  property  is 
left  in  the  possession  of  the  vendor,  unless 
the  said  bin  of  sale  be  recorded  In  the  au- 
ditor's office  of  the  county  in  which  such 
property  Is  situated  within  10  days  after 
such  sale  shall  be  made,  is  inapplicable,  no 
debt  existing  at  the  time  this  sale  and  gift 
were  alleged  to  have  been  made. 

It  was  not  Inconsistent  with  the  idea  of 
ownership  on  the  part  of  the  appellant  that 
his  father  gave  him  employment  with  his 
team  upon  the  contract  which  he  had  taken 
from  Mr.  Corbin,  nor  was  it  inconsistent 
with  the  idea  of  ownership  that  when  his 
father,  whether  justly  or  unjustly,  left  Idaho 
and  started  for  his  home  in  Washington,  he 
accompanied  him  on  the  trip,  bringing  his 
team  with  him:  and  whatsoever  may  have 
been  the  merits  of  the  original  controversy 
between  J.  I.  Greenwood  and  the  respondent 
Corbin,  the  undisputed  testimony  in  this  case 


in  relation  to  the  ownership  of  this  prop- 
erty is  so  strong  and  convincing  that,  not- 
withstanding the  Judgment  of  the  superior 
court  on  the  same  testimony,  we  cannot  but 
deem  it  sufficient  to  establish  legal  owner- 
ship in  the  appellant. 

The  Judgment  will  therefore  be  reversed, 
and  the  value  alleged,  via.,  $475  having  been 
established  by  uncontradicted  testimony,  the 
court  will  enter  judgment  for  the  appellant 
for  the  sum  of  $475,  with  legal  interest  from 
the  date  of  the  detention  of  the  property. 

IIADLEY,  C.  J.,  and  ROOT,  MOUNT, 
RUDKIN,  and  FULLERTON,  JJ.,  concur. 


PIGOTT  v.  GRAHAM. 

(Supreme   Court  of  Washinifton.   Jan.  20, 
1908.) 

Fraud— Fraudulent  Representations— Re- 
liance on  Statements  — Sale  or  Busi- 
ness. 

Plaintiff,  a  stockholder  of  one  company, 
negotiated  with  defendant,  a  stockholder  or 
another  company,  engaged  in  similar  business 
in  the  same  city,  for  the  consolidation  of  their 
respective  companies.  Defendant  misrepresent- 
ed that  his  company  was  in  a  prosperous  con- 
dition, and  plaintiff,  believing  and  relying  upon 
his  statement  of  its  assets  and  liabilities,  agreed 
upon  the  consolidation.  It  did  doc  appear  that 
the  property  and  assets  of  defendant's  com- 
pany were  concealed,  nor  that  it  was  impossible 
or  inconvenient  for  plaintiff  to  have  made  an 
examination  into  the  financial  standing  of  the 
company,  nor  that  he  was  induced  by  defendant 
to  refrain  from  making  such  an  examination  as 
any  prudent  person  would  make  under  the  cir- 
cumstances, nor  did  it  appear  that  such  an  ex- 
amination was  not  made.  Held,  that  plaintiff 
could  not  recover  for  the  misrepresentations ; 
since,  where  there  are  no  fiduciary  relations 
existing  between  a  seller  and  buyer,  and  the 
means  of  knowledge  are  equally  available  to 
both  parties,  and  the  subject  of  purchase  is 
open  to  their  inspection,  if  the  buyer  does  not 
avail  himself  of  his  means  of  investigation,  he 
cannot  complain  of  being  deceived  by  the  seller's 
misrepresentations. 

[Ed.  Note. — For  casos  in  point,  see  Cent.  Dig. 
vol.  23,  Fraud,  §§  19-23.] 

Fullerton,  J.,  dissenting. 

Appeal  from  Superior  Court,  King  County ; 
R.  B.  Albertson,  Judge. 

Action  by  H.  C.  IMgott  agaiust  A.  B.  Gra- 
ham. From  a  judgment  of  dismissal,  plaintiff 
appeals.  Affirmed. 

Feters  &  Powell,  for  appellant  Chas.  F. 
Munday,  for  respondent. 

DUNBAR,  J.  The  appellant  brought  an 
action  against  the  respondent  for  damages 
alleged  to  have  been  caused  by  reason  of  the 
deceit  and  misrepresentation  of  respondent, 
which  induced  him  to  enter  into  a  certain 
contract.  The  material  facts  alleged  in  the 
complaint  are:  That  the  Metropolitan  Press 
was  a  corporation  having  a  capital  of  $00,000, 
consisting  of  600  shares  of  the  par  value 
of  $100  each,  and  that  said  shares  of  stock 
were  worth  $65,000.  of  which  stock  the  ap- 
pellant Pigott  owned  475  shares.    That  the 
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Graham-Hickman  Company  was  a  corpora- 
tion having  a  capital  of  $50,000,  consisting  of 
500  shares  of  the  par  value  of  $100  each. 
That  of  this  stock  Graham,  the  respondent 
owned  77  shares.  That  each  company  was 
doing  business  in  Seattle.  That  the  Graham- 
Hickman  Company  was,  until  the  29th  day 
of  March,  1905,  engaged  in  the  business  of 
printing  and  the  manufacture  of  paper  boxes 
in  the  city  of  Seattle.  That  the  Metropolitan 
Press  was,  until  said  last-mentioned  date,  in 
the  printing  and  binding  business  in  said 
city.  That  during  the  month  of  March  the 
respondent  Graham  approached  the  appellant, 
and  opened  negotiations  with  him  for  the 
union  and  consolidation  of  the  business  and 
properties  owned  by  the  aforesaid  corpora- 
tions. That  said  negotiations  were  carried 
on  between  the  plaintiff  and  the  defendant, 
and  through  them  with  the  other  stockholders 
of  said  corporations  respectively,  extending 
over  a  period  of  several  days.  That  in  order 
to  induce  the  appellant  to  consent  to  Buch 
union  and  consolidation  the  respondent  stated 
and  represented  to  the  appellant  that  the  Gra- 
ham-Hickman Company  was  solvent,  in  a 
prosperous  condition,  and  conducting  a  highly 
profitable  business,  and  then  had  on  hand  a 
stock  of  merchandise  to  the  amount  in  value, 
according  to  the  inventoried  cost  thereof,  of 
$37,932.80;  that  it  had  bills  receivable  of  the 
face  value  of  $5,447.80,  and  other  property 
aggregating  in  excess  of  $100,000;  that  the 
said  Graham-Hickman  Company  owed  no  in- 
debtedness excepting  mortgage  bonds  to  the 
amount  of  $42,500,  bills  payable  to  the 
amount  of  $2,119,  and  accounts  payable  to 
the  amount  of  $3,108.84.  That  the  appellant 
believed  these  statements,  and,  so  believing 
and  relying  upon  them,  agreed  with  the  re- 
spondent that  the  two  companies  aforesaid 
should  be  consolidated  into  a  new  corporation 
to  be  called  the  "Metropolitan  Press  Printing 
Company,"  the  property  of  the  two  original 
companies  to  be  transferred  to  the  Metropoli- 
tan Press  Printing  Company,  each  stockholder 
of  the  respective  companies  to  receive  such  a 
proportion  of  one-half  of  the  stock  of  the  new 
company  as  his  shares  in  the  original  com- 
panies bore  to  the  capital  stock  of  the  new 
company,  and  that  in  consummation  of  said 
agreement  a  new  corporation,  known  as  the 
Metropolitan  Press  Printing  Company,  was 
organized  by  the  stockholders  of  the  Graham- 
Hickman  Company  and  the  Metropolitan 
Press  on  or  about  the  28th  day  of  March, 
1905,  with  a  capital  stock  of  $100,000,  divided 
Into  1,000  shares  of  $100  each.  That  the  ap- 
pellant subscribed  for  376  shares  of  said  capi- 
tal stock,  and  the  respondent  subscribed  for 
77  shares,  and  that  all  of  the  capital  stock 
of  said  corporation  was  duly  subscribed  on 
the  28th  day  of  March,  1905.  That  thereupon 
the  Graham-Hickman  Company  conveyed  all 
of  its  property  and  assets  of  every  kind  and 
description  to  the  said  Metropolitan  Press 
Printing  Company,  and  at  the  same  time  the 
Metropolitan  Press  conveyed  all  of  its  prop- 


erty and  assets  of  every  kind,  except  a  small 
portion  thereof,  to  the  said  Metropolitan 
Press  Printing  Company.  That  at  the  time  of 
making  said  conveyance  to  the  Metropolitan 
Press  Printing  Company,  in  order  to  induce 
this  plaintiff  to  complete  and  consummate 
the  plan  .of  consolidation  as  aforesaid,  the 
respondent  stated  and  represented  to  the  ap- 
pellant that  the  Graham-Hickman  Company 
was  then  transferring  and  conveying  to  the 
Metropolitan  Press  Printing  Company  all  the 
property  and  assets  which  he,  the  said  de- 
fendant, had  theretofore  stated  and  represent- 
ed that  the  Graham-Hickman  Company  pos- 
sessed. That  in  truth  and  in  fact  the  state- 
ments and  representations  made  by  the  appel- 
lant to  the  respondent,  to  the  effect  that  the 
said  Graham-Hickman  Company  had,  as  a 
part  of  its  property  and  assets,  merchandise 
of  the  amount  of  $37,932.80,  according  to  the 
inventoried  cost  thereof,  were  false  and  un- 
true, and  the  value  of  said  merchandise  was 
in  reality  only  $12,847.73,  and  that  the  repre- 
sentation that  the  Graham-Hickman  Com- 
pany did  not  owe  on  account  of  bills  paya- 
ble any  amount  in  excess  of  $2,119  was  false 
and  untrue,  and  that  It  did  owe  at  that  time 
the  sum  of  $4,544  in  excess  of  the  said  $2,119. 
That  the  representation  that  the  Graham- 
Hickman  Company  transferred  all  the  proper- 
ty and  assets  of  which  It  was  possessed  was 
untrue,  and  that  the  representation  made 
that  the  company  was  solvent  and  in  a  pros- 
perous condition  and  doing  a  prosperous  busi- 
ness was  false  and  untrue.  This  suit  is 
brought  to  recover  the  difference  between  the 
actual  value  as  alleged  of  the  Graham-Hick- 
man Company  and  the  value  alleged  by  the 
respondent  Graham.  Demurrer  was  interpos- 
ed to  this  complaint,  to  the  effect  that  it  did 
not  state  a  cause  of  action.  The  court  sus- 
tained the  demurrer,  the  action  was  dismiss- 
ed, and  appeal  was  taken  from  the  judgment 
of  dismissal. 

It  will  be  noticed  from  the  complaint  that 
this  is  a  plain  action  for  deceit,  the  corpo- 
rations not  in  any  way  being  involved.  But 
the  essence  of  the  complaint  is  that  the  re- 
spondent, by  false  representations,  Induced 
the  appellant  to  make  a  trade  by  which  he 
was  damaged,  and  without  discussing  any  of 
the  preliminary  questions  discussed  by  the 
respondent  in  relation  to  the  power  of  the 
appellant  to  bring  this  action,  which  it  is 
claimed  Is  an  action  in  effect  for  the  benefit 
of  the  corporation,  we  are  satisfied  that  as 
between  the  appellant  and  respondent,  con- 
sidering them  as  vendor  and  vendee,  there 
is  no  cause  of  action  stated.  There  is  no  al- 
legation in  the  complaint  that  the  property 
and  assets  of  the  Graham-Hickman  Company 
were  concealed  from  plaintiff.  There  is  no 
allegation  that  it  was  impossible  or  inconven- 
ient for  him  to  have  made  an  examination 
into  the  financial  standing  of  the  company. 
He  does  not  allege  that  he  was  induced  by 
Graham  to  refrain  from  making  such  an  ex- 
amination as  any  prudent  person  would  make 
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under  tbe  drcumstances.  He  does  not  or  en 
allege  that  audi  an  examination  waa  not 
made. 

This  court  In  an  early  case,  vis~,  Washing- 
ton Central  Improvement  Company  v.  New- 
lands,  11  Wash.  212,  89  Pac  866,  laid  down 
the  rule  that,  where  there  were  no  fiduciary 
relations  existing  between  the  seller  and  the 
buyer,  it  waa  the  duty  of  the  buyer  to  make 
an  examination  with  reference  to  the  repre- 
sentations made  by  the  seller  and  as  to  the 
value  of  the  property  purchased,  and  that 
a  purchaser  who  refused  to  do  this  could 
not  call  upon  the  law  to  stand  in  loco  parentis 
to  him  in  the  ordinary  transactions  of  busi- 
ness and  ordinary  dealings  with  his  fellow- 
men.  Cases  of  this  character  are  frequently 
hard  to  determine,  for  there  are  so  many  In- 
dependent circumstances  surrounding  each 
case  that  it  is  difficult  sometimes  to  discern 
the  dividing  line  between  that  character  of 
fraud  and  misrepresentation  which  justifies 
the  purchaser  in  relying  upon  such  repre- 
sentations and  those  representations  which 
are  made  where  the  parties  are  standing  on 
a  plane,  where  the  facts  which  are  the  sub- 
ject-matter of  the  representations  are  ascer- 
tainable, and  where  It  is  the  duty  of  the  pur- 
chaser to  put  on  foot  such  examination  as  la 
necessary  to  determine  the  facts  concerning 
which  the  negotiations  are  made.  But  not- 
withstanding these  different  circumstances 
there  are  certain  basic  principles  upon  which 
the  cases  must  be  adjudicated,  and  the  dif- 
ficulty Is  not  so  much  to  determine  the  law 
as  to  determine  whether  the  particular  cir- 
cumstances bring  the  cases  within  the  es- 
tablished rules  of  law.  This  court,  In  the 
case  above  referred  to,  said:  "We  think  the 
proper  and  sensible  rule  was  laid  down  by  the 
United  States  Supreme  Court  in  Slaughter's 
Adm'r  v.  Gerson,  13  Wall.  (U.  S.)  379,  20  L. 
Ed.  627,  where  It  was  held  that  the  mis- 
representation which  would  vitiate  a  contract 
of  sale  and  prevent  a  court  of  equity  from 
aiding  Its  enforcement  must  relate  to  a  ma- 
terial matter  constituting  an  Inducement  to 
the  contract,  and  respecting  which  the  com- 
plaining party  did  not  possess  at  hand  tbe 
means  of  knowledge."  That  court,  after  an- 
nouncing the  rule  as  noted,  further  said, 
through  Judge  Field,  who  delivered  the  opin- 
ion of  the  court:  "A  court  of  equity  win  not 
undertake,  any  more  than  a  court  of  law, 
to  relieve  a  party  from  the  consequences  of 
his  own  inattention  and  carelessness.  Where 
the  means  of  knowledge  are  at  hand  and 
equally  available  to  both  parties,  and  the 
subject  of  purchase  is  alike  open  to  their 
inspection.  If  the  purchaser  does  not  avail 
himself  of  these  means  and  opportunities, 
he  will  not  be  heard  to  say  that  he  has  been 
deceived  by  the  vendor's  misrepresentations. 
If,  having  eyes,  he  will  not  see  matters  direct- 
ly before  them,  where  no  concealment  la  made 
or  attempted,  he  will  not  be  entitled  to  con- 
sideration when  he  complains  that  he  has 
suffered  from  his  own  voluntary  blindness 


and  been  misled  by  overconfldence  In  the 
statements  of  another."  This  doctrine  was 
followed  by  this  court  In  West  Seattle  Land 
ft  Imp.  Co.  t.  Herren,  16  Wash.  665,  48  Pac. 
841 ;  Griffith  v.  Strand,  19  Wash.  686,  54  Pac. 
618;  Walsh  v.  Bunnell,  26  Wash.  576,  67  Pac 
216 ;  Samson  v.  Beale,  27  Wash.  557,  68  Pac 
180;  Sherman  v.  Sweeny,  29  Wash.  821,  69 
Pac  1117. 

In  some  more  recent  cases,  for  instance,  In 
Mnlholland  v.  Washington  Match  Company. 
85  Wash.  815,  77  Pac  497,  it  was  said  that 
It  could  not  be  the  law  that  a  person  of 
ordinary  faculties  may  never  rely  upon  rep- 
resentations made  to  him,  even  though  no 
fiduciary  relations  existed,  and  that  each 
case  must  depend  upon  its  own  circumstan- 
ces. In  that  case  the  representations  were 
made  with  regard  to  an  ingenious  device  for 
manufacturing  matches,  and  involved  a  spe- 
cial, skilled  knowledge  of  the  mechanism 
Itself.  In  addition  to  that  the  machine  was 
not  at  hand,  and  the  court  found  that  it  did 
not  In  fact  exist,  but  that  the  facta  with  ref- 
erence to  the  existence  of  such  a  machine 
and  the  patent  thereof,  together  with  the 
ownership  thereof,  were  peculiarly  within 
the  knowledge  of  the  appellant's  officers  and 
agents  who  made  the  representations.  In 
that  case  the  court  held  that  the  purchaser 
was  not  bound  to  rely  upon  the  representa- 
tions made  by  tbe  seller,  but  reiterated  the 
doctrine  that,  where  the  subject-matter  was 
at  hand,  and  the  truth  easily  ascertainable 
the  purchaser  must  use  his  senses,  and  could 
not  afterwards  be  held  to  say  that  he  had 
been  defrauded,  if  he  neglected  to  avail  him- 
self of  the  present  and  reasonable  opportunity 
to  learn  tbe  truth.  This  case  was  followed 
by  Daniel  v.  Glidden,  38  Wash.  550,  80  Pac 
811,  and  was  really  tbe  basis  of  the  decision 
in  that  case.  This  case  more  nearly  ap- 
proaches the  facts  as  stated  by  the  complaint 
in  the  case  at  bar,  but  yet  we  think  it  la 
easily  distinguished  in  principle.  There  the 
payee  of  a  note  was  Induced  to  loan  money, 
by  the  fraud  of  officers  of  the  corporation, 
and  it  was  held  that  the  payees  were  not 
bound  to  Investigate  the  truth  or  falsity  of 
the  representations  concerning  the  financial 
ability  of  the  corporation,  facts  which  would 
Involve  the  examination  of  a  concern  repre- 
sented as  doing  a  banking  business,  and  of 
public  records,  and  a  large  number  of  bouses 
said  to  be  building,  that  the  means  of  knowl- 
edge were  not  open,  and  that  under  all  the 
circumstances  of  that  case  there  was  a  rea- 
sonable call  for  reliance  on  the  representa- 
tions made  There  too  the  officers,  who  rep- 
resented themselves  to  be  doing  a  certain 
banking  business,  and  who  were  doing  an  In- 
tricate kind  of  business,  were  dealing  with 
people  who  were  not  acquainted  with  that 
kind  of  business,  and  who  would  probably 
not  have  understood  the  Intricate  business 
of  the  appellant  If  they  had  undertaken  to 
make  an  examination.  At  least  it  would 
have  to  have  been  done  by  employing  expert 
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assistance,  and  at  a  great  expense  and 
trouble. 

But  here  it  will  be  observed  the  parties 
were  in  the  same  kind  of  business,  competi- 
tors in  the  printing  business  in  the  city  of 
Seattle,  both  stockholders  in  the  business, 
and  stockholders  and  managers  of  their  re- 
spective businesses.  It  was  their  knowledge 
of  the  business  in  all  its  details  that  prompt- 
ed them  to  enter  into  this  consolidation,  so 
that  money  might  be  made  thereby  and  ex- 
penses saved.  The  property  was  on  hand,  it 
was  all  In  the  city  of  Seattle,  and  it  would 
have  been  but  an  act  of  the  most  common 
kind  of  prudence  on  the  part  of  the  appellant 
to  have  investigated  the  business  and  books 
of  the  concern,  which  he  was  practically 
buying.  In  fact  the  representations  made  by 
Graham  may  have  been  preliminary,  and  he 
may  have  presumed  that  Plgott  would  ex- 
ercise ordinary  prudence  and  make  the  ordi- 
nary investigations  before  the  trade  was  con- 
summated. Certainly  there  is  no  showing 
that  he  was  prevented  by  any  manipulation, 
fraudulent,  or  otherwise,  on  the  part  of  the 
Graham  Company,  from  making  such  an  ex- 
amination. There  was  no  obliteration  of  evi- 
dence in  the  case,  as  there  was  in  Lawson  v. 
Vernon,  38  Wash.  422,  80  Pac.  559,  107  Am. 
St.  Rep.  880,  where  it  was  held  that  the 
vendee  had  a  right  of  action  where  he  had 
relied  upon  false  representations  of  the 
vendor  in  pointing  out  certain  lots  as  the  ones 
offered  for  sale,  when  it  developed  that  the 
lots  pointed  out  were  not  the  lots  for  which 
the  deed  was  given ;  it  appearing  in  that  case 
that  where  the  lots  were  located  the  ground 
was  obscured  by  brush  and  trees,  and  that 
the  stakes  could  not  be  found,  and  that  un- 
der such  circumstances  the  vendee  had  a 
right  to  rely  upon  the  representations  of  the 
owner  in  pointing  out  the  certain  lots  which 
he  offered  for  sale.  Nor  does  this  case  fall 
within  the  rule  announced  by  this  court  in 
Northwestern  Lumber  Company  v.  Callendar, 
36  Wash.  492,  79  Pac.  30,  where  the  represen- 
tations which  the  court  decided  the  vendee 
had  a  right  to  rely  upon  were  representations 
with  reference  to  a  patent  and  the  working 
of  machinery.  There  the  court  held  that  the 
representation  of  the  vendor,  familiar  with 
machinery,  amounted  to  a  warranty,  when  re- 
lied upon  by  purchasers  unfamiliar  there- 
with, and  they  were  Induced  to  purchase  by 
such  representations.  On  the  examination 
of  this  case  it  will  be  found  that  there  was 
an  attempt  to  make  an  examination  by  the 
vendee;  but  not  having  the  peculiar  knowl- 
edge necessary,  such  attempt  proved  futile. 

In  Griffith  v.  Strand,  19  Wash.  686,  54  Pac. 
613,  it  was  held  that  the  purchaser  of  a 
stock  of  goods  cannot  avoid  the  sale  on  the 
ground  of  fraud,  In  that  false  representations 
were  made  to  him  as  to  the  quality,  quantity, 
and  value  of  the  goods,  when  there  was  no 
fiduciary  relation  between  the  parties,  and 


when  it  was  within  the  purchaser's  power  to 
readily  determine  the  truth  or  falsity  of  such 
representations  by  an  Inspection  of  the  goods. 
In  that  case  it  was  said:  "It  must  not  be  for- 
gotten that  the  contracting  parties  were  deal- 
ing at  arm's  length.  No  fiduciary  relations 
existed  between  them — nothing  to  Inspire  con- 
fidence or  disarm  suspicion — and  there  was 
no  imbecility  of  age,  weakness,  or  disease. 
The  property  In  question  was  at  hand,  and  an 
inspection  of  it  by  the  defendants  could  have 
been  made  had  they  insisted  upon  it.  The 
representations  related  solely  to  quantity, 
quality,  and  value,  the  truth  or  falsity  of 
which  could  have  been  determined  by  an  in- 
spection. Under  such  circumstances  we  think 
It  will  not  do  to  hold  that  a  party  may  suc- 
cessfully complain  of  his  own  failure  to  ex- 
ercise ordinary  care,  prudence,  and  caution, 
when,  by  the  exercise  thereof,  the  injury  of 
which  he  complains  could  not  have  arisen. 
This  language  may,  it  seems  to  us.  be  ap- 
propriately applied  to  this  case.  While  it  is 
true  that  in  that  case  it  was  a  stock  of 
goods,  the  value  of  which  was  involved,  in 
this  case  it  is  the  value  of  the  property  of  the 
Grabam-IIickman  Company,  which  consisted 
of  goods,  book  accounts,  and  of  the  good  will 
of  the  business.  The  value  of  the  goods  and 
book  accounts  could  have  been  easily  ascer- 
tained by  an  examination  of  the  corporation, 
and  the  good  will  of  the  concern  is  a  char- 
acter of  property  so  indefinite  that  a  state- 
ment of  its  value  must  necessarily  be  regard- 
ed by  any  man  of  any  business  acumen  what- 
ever as  very  largely  a  matter  of  opinion. 

It  was  more  recently  decided  by  this  court 
In  Hulett  v.  Achey,  39  Wash.  91,  80  Pac.  1105, 
that  a  sale  of  standing  timber  and  saw  logs 
could  not  be  rescinded  by  the  vendee  for  false 
representations  by  the  vendor  as  to  quality, 
where  no  claim  was  made  that  there  was  no 
opiiortunity  to  make  examination.  In  fact, 
the  rule  announced  by  the  Supreme  Court 
of  the  United  States  In  Slaughter's  Adm'r 
v.  Gerson,  supra,  which  has  been  consistently 
followed  by  this  court,  it  seems  to  us  is  en- 
tirely applicable  to  the  case  at  bar.  If  con- 
tracting parties  were  allowed,  after  making 
contracts  and  agreements  with  reference  to 
business  and  property,  and  after  discovering 
that  their  trade  had  not  been  a  profitable  one, 
to  annul  such  contracts  either  by  rescission 
or  by  actions  for  damages,  it  would  render 
the  business  conditions  of  the  country  peril- 
ous and  uncertain,  make  contracts  unstable 
and  unreliable,  and  keep  the  courts  of  the 
state  busy  in  determining  matters  which 
ought  to  have  been  determined  by  the  parties 
to  the  contract  before  they  entered  into  the 
same. 

The  judgment  is  affirmed. 

HADLEY.  C.  J.,  and  MOUNT,  CROW,  and 
RUOKIN,  JJ.,  concur.  FULLERTON,  J., 
dissents 
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PEDERSON  v.  LEASE. 
(Supreme  Court  of  Washington.   Jan.  15,  1908.) 

1.  Execution  —  Requisites  of  Writ  — Name 
in  Which  Writ  Should  Run. 

An  execution:  "State  of  Washington,  C. 
County— ss.:  To  the  Sheriff  of  C.  County — 
Greeting" — and  then  proceeding  in  the  usual 
form  followed  in  executions,  is  not  fatally  de- 
fective as  not  running  in  the  name  of  the  state, 
though  the  form  is  not  strictly  in  compliance 
with  the  Constitution  and  statute. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  21.  Execution,  §  175.] 

2.  Names— Name  of  Defendant  in  Execu- 
tion—Idem Sonans. 

That  the  name  of  defendant  in  execution 
"Pcder  Pederson"  was  written  "Peter  Peterson" 
did  not  render  the  sale  thereunder  void,  the  rule 
of  idem  sonans  controlling,  and  it  appearing  that 
defendant  was  well  known  in  the  community 
under  the  name  of  Peter  Peterson. 

J  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Names,  §§  12-13.] 

3.  Same. 

Objections  that  an  execution  did  not  state 
the  amount  actually  due.  and  did  not  command 
the  sheriff  to  levy  on  the  "real  property  upon 
which  the  judgment  is  a  lien."  does  not  in- 
validate the  sale,  where  no  objections  to  the  con- 
firmation thereof  were  made,  and  the  purchaser 
and  his  successor  in  interest  have  held  and  paid 
taxes  on  the  property  for  over  12  years. 

Appeal  from  Superior  Court,  Clallam  Coun- 
ty ;  Geo.  C.  Hatch,  Judge. 

Action  by  Peder  Pederson  against  Fred 
Lease.  Jr.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

Trumbull  &  Trumbull,  for  appellant  A.  A. 
Richardson,  for  respondent 

ROOT,  J.  Plaintiff  brought  this  action  to 
quiet  title  to  certain  lots  in  Port  Angeles, 
Clallam  county,  alleging  ownership,  and  that 
the  real  estate  was  unoccupied.  From  the 
judgment  in  defendant's  favor,  plaintiff  ap- 
lieals. 

It  appears  that  plaintiff  owned  this  prop- 
erty in  1805,  at  a  time  when  one  Fred  Lease, 
father  of  respondent,  obtained  Judgment 
against  plaintiff  In  the  Justice  court  of  Clal- 
lam county.  The  transcript  of  this  judgment 
was,  on  the  1st  day  of  June,  1895,  filed  and 
entered  in  the  office  of  the  clerk  of  the  su- 
l>erior  court  of  said  county,  and  on  the  26th 
day  of  July,  1895,  an  execution  was  issued 
out  of  the  superior  court  upon  said  judgment, 
and  the  property  in  question  levied  upon  and 
sold  to  said  Fred  Lease,  and  the  sale  con- 
firmed by  order  of  court  on  December  19, 1890. 
no  exceptions  or  objections  to  the  confirmation 
having  been  interposed.  No  redemption  has 
been  had.  Fred  Lease  died  on  the  26th  day 
of  June,  1902,  and  it  is  conceded  that  respond- 
«nt  herein  is  his  sole  heir.  Taxes  have  been 
paid  ever  since  the  sale  by  respondent  and  his 
father,  a  certificate  having  at  one  time  been 
issued  to  appellant  and  redeemed  by  respond- 
ent Appellant  contends  that  the  sale  of  the 
property  was  void,  first,  because  the  execu- 
tion did  not  run  in  the  name  of  the  state  of 
Washington ;  second,  did  not  state  the  amount 
.actually  due;   third,  did  not  command  the 


sheriff  to  levy  upon  the  real  property  upon 
which  the  judgment  is  a  lien;  fourth,  that 
it  was  not  issued  against  the  property  of  ap- 
pellant, but  against  that  of  one  "Peter  Peter- 
son." The  execution  complained  of  reads,  in 
the  commencement  thereof:  "State  of  Wash- 
ington, Clallam  County — ss.:  To  the  Sheriff 
of  Clallam  County — Greeting" — and  then  pro- 
ceeds in  the  usual  form  followed  in  execu- 
tions. It  may  be  that  this  form  is  not  strictly 
in  compliance  with  the  statute  and  Consti- 
tution, but  we  are  not  prepared  to  hold  that 
it  was  fatally  defective ;  and,  inasmuch  as  no 
objections  were  made  to  the  confirmation  of 
the  sale,  we  cannot  hold  the  sale  void  by 
reason  of  this  alleged  defect 

As  to  the  error  In  the  name  of  plaintiff,  it 
appears  that  he  was  sued  as  "Peter  Peter- 
son" in  the  Justice  court;  that  he  appeared 
in  response  to  such  name  at  that  time,  and 
defended  the  action  In  person,  testifying 
therein  as  a  witness.  He  consequently  had 
personal  knowledge  of  the  entry  of  the  Judg- 
ment, and  that  his  name  was  misspelled  In 
the  proceedings.  That  another  error  was  made 
in  the  spelling  in  the  execution  was  not,  in 
our  opinion,  sufficient  to  render  the  sale 
thereunder  void.  The  name  "Peter  Peterson" 
is  the  English  form  of  the  Danish  name  "Pe- 
der Pederson,"  and  we  think  the  question  is 
controlled  by  the  rule  of  Idem  sonans.  Schoo- 
ler v.  Asherst  and  notes,  1  Litt.  (Ky.)  216,  13 
Am.  Dec.  232-234.  It  appears  from  the  evi- 
dence that  appellant  was  well  known  in  the 
community  under  the  name  of  Peter  Peter- 
son. The  contentions  that  the  execution  does 
not  state  the  amount  actually  due,  and  does 
not  command  the  sheriff  to  levy  upon  the 
"real  property  upon  which  the  judgment  is  a 
lien,"  we  cannot  hold,  at  this  late  day,  suffi- 
cient to  invalidate  the  sale;  no  objections  to 
the  confirmation  having  been  made,  and  the 
purchaser  at  such  sale  and  his  successor  in 
interest  having  held  and  paid  taxes  upon  the 
property  for  over  12  years.  Terry  v.  Furth. 
40  Wash.  493,  82  Pac.  882. 

We  think  the  judgmeut  and  decree  of  the 
trial  court  should  be  affirmed,  and  It  is  so 
ordered 

FULLERTON,  MOUNT,  DUNBAR,  and 
Rl'DKlN.  J  J.,  concur.  HADLEY,  C.  J.,  and 
CROW,  J.,  took  no  part. 


nOUTZ  v.  UNION  PAC.  R.  CO. 

(Supreme  Court  of  Utah.    Jan.  27.  1908.) 

1.  Carriers— Transportation  of  Property 
— Limitation  of  Liability — Nature  of 
Right. 

Though  common  carriers  are  as  a  general 
rule  liable  as  insurers  of  property,  and  are  re- 
sponsible for  loss  or  damage,  unless  caused  by 
the  act  of  God  or  of  the  public  enemy,  this  lia- 
bility may  be  limited  by  a  fair  and  reasonable 
contract  as  to  any  loss  not  caused  by  its  negli- 
gence or  misconduct,  or  that  of  its  servants. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  §§  637,  933.] 
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2.  Same— Liabilities  Subject  to  Limitation 
— Negligence  ob  Misconduct. 

A  carrier  cannot  by  contract  exempt  itself 
from  nor  limit  Its  liability  for  the  loss  of  or 
damage  to  property  caused  by  its  negligence  or 
misconduct  or  that  of  its  servants. 1 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  §§  654-659,  934,  935.] 

3.  Same— Tbanbpobtation  of  Live  Stock. 

Provisions  in  a  contract  with  a  carrier  that 
a  shipper  of  sheep  assumed  all  risk  of  damage 
from  delay  in  transportation,  or  loss  or  damage 
from  any  other  cause  than  willful  or  gross  neg- 
ligence, and  other  provisions  exempting  the  car- 
rier from  or  limiting  its  liability  for  loss  or 
damage  from  failure  to  exercise  a  proper  degree 
of  care,  contravene  public  policy  and  are  void. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
toI.  9,  Carriers,  §§  934,  935J 

4.  Same. 

A  contract  provision  that  the  rules,  regula- 
tions, and  conditions  prescribed  by  a  carrier  of 
live  stock,  as  evidenced  by  its  published  tariffs, 
classifications,  and  circulars,  were  binding  on 
the  shipper,  and  that  his  signature  of  the  con- 
tract was  conclusive  evidence  of  his  knowledge 
of  and  assent  to  the  conditions  thereof,  is  void. 

5.  Appeal— Review— Findings— Effect. 

Findings  by  the  court  as  to  a  carrier's  de- 
lay and  negligence  in  the  transportation  of 
sheep  are  binding  on  the  carrier  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  3955-3992.] 

6.  Cabriebs— Tbanspobtation  of  Live  Stock 
—Limitation  of  Liability— Validity. 

A  stipulation  with  a  carrier  of  live  stock, 
fairly  entered  into  and  reasonable  under  all  the 
circumstances,  requiring  the  presentation  of  a 
claim  for  loss  or  damage,  is  not  ineffectual  in 
all  cases  where  the  loss  or  damage  results  from 
negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  §  938.] 

7.  Same. 

Where  a  contract  for  the  shipment  of  sheep 
limits  the  carrier's  liability  to  loss  from  willful 
or  gross  negligence,  a  paragraph  requiring  the 
presentation  of  a  claim  within  10  days  as  a 
condition  of  liability  must  be  construed  as  re- 
ferring only  to  claims  for  willful  or  gross  neg- 
ligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  §  938.] 

8.  Same. 

A  contract  exempting  carrier  of  sheep  from 
liability  except  for  willful  or  gross  negligence, 
and  then  only  on  presentation  of  a  claim,  is 
void. 

I  Ed.  Note. — For  cases  in  point,  see  Cent,  Dig. 
vol.  9,  Carriers,  §§  934,  938.] 

9.  Trial— Findings  by  Court— Confobmity 
to  Pleading  and  Evidence. 

In  an  action  for  injuries  to  a  shipment  of 
sheep,  a  finding,  not  based  on  any  pleading  or 
evidence,  that  a  stipulation  requiring  notice 
within  10  days  of  claim  for  damage  is  reason- 
able, is  a  mere  conclusion  of  law,  without  ef- 
fect.* 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §§  935-938.] 

Appeal  from  District  Court,  Second,  Dis- 
trict; J.  A.  Howell,  Judge. 

Action  by  John  S.  Houtz  against  the  Union 
Pacific  Railroad  Company.  From  a  judg- 
ment In  favor  of  defendant,  plaintiff  appeals. 
Reversed  and  remanded. 


>  Williams  T.  O.  8.  L.  R.  Co.,  18  Utah.  210,  64  Pac. 
991,  72  Am.  St.  Rep.  777. 

>  Dillon  Imp.  Co.  v.  Cleaveland  (Utah)  88  Pac.  670. 


Heywood  &  McCormick,  for  appellant  I. 

L.  Williams,  Geo.  n.  Smith,  and  J  no.  G.  Wil- 
lis, for  respondent 

STRAUP,  J.  This  is  an  action  to  recover 
damages  for  an  injury  to  live  stock,  consist- 
ing of  sheep,  alleged  to  have  been  occasioned 
through  the  negligence  of  the  defendant,  a 
common  carrier,  In  transporting  the  sheep 
from  Soda  Springs,  Idaho,  to  Omaha,  Neb. 
The  case  was  tried  to  the  court,  who.  among 
other  things,  found  that  the  defendant  at 
Schuyler,  Neb.,  negligently  delayed  the  car- 
riage of  the  sheep,  and  there  negligently  held 
and  confined  them  on  Its  cars  for  a  period 
of  72  hours,  and  at  a  place  where  the  sheep 
could  neither  be  unloaded,  watered,  nor  fed ; 
that  during  the  time  the  sheep  were  there  de- 
layed the  plaintiff  frequently  urged  the  de- 
fendant to  transport  and  convey  the  sheep 
to  a  place  where  they  could  be  unloaded,  fed, 
and  watered,  and,  although  the  defendant 
could  well  have  done  so,  nevertheless  it  neg- 
ligently failed  and  refused  to  do  so;  and 
that  In  consequence  thereof  the  plaintiff  was 
damaged  in  the  sum  of  $1,326  by  an  excess 
shrinkage  in  weight  of  the  sheep,  and  In  the 
further  sum  of  $954  because  of  a  drop  In  the 
market  occurring  within  the  time  of  the 
negligent  delay  and  detention.  The  court 
further  found  that  the  plaintiff  and  defend- 
ant entered  Into  a  written  contract  by  the 
terms  of  which  it  was  stipulated  (quoting 
from  findings);  "(1)  That  the  carrier  shall 
not  be  liable  for  the  loss  or  damage  of,  nor 
for  any  injuries  received  by,  any  of  sale" 
stock,  unless  the  same  is  the  direct  result  of 
willful  misconduct  or  actual  negligence  of 
said  carriers,  their  agents,  servants,  or  em- 
ployes. (2)  That  the  shipper  agreed  to  load 
and  unload  and  reload  all  said  stock  at  his 
own  expense,  and  to  feed,  water,  and  attend 
to  the  same  at  his  own  risk,  while  It  was  In 
any  stockyard.  (3)  That  the  shipper  assumed 
all  the  risk  of  any  of  them  being  weak  and 
maiming  each  other  or  themselves  in  conse- 
quence of  cold  or  suffocation  or  any  other 
defects,  and  the  shipper  agreed  to  assume  all 
the  risk  of  damage  which  may  be  sustained 
by  reason  of  delay  In  transportation,  or  loss 
or  damage  for  any  other  cause,  or  anything 
not  resulting  from  the  willful  negligence  of 
the  defendant.  (4)  It  Is  also  specially  agreed 
and  provided  that  the  defendant  should  not 
be  liable  for  any  loss  or  damage  to  said 
stock  by  causes  beyond  its  control,  or  by 
floods  or  fire,  shrinkage  In  weight,  changes 
In  weather,  heat  or  cold,  or  any  other  thing 
or  cause  not  directly  the  result  of  gross 
negligence  on  the  part  of  said  defendant,  its 
agents,  or  servants.  (5)  Said  contract  fur- 
ther provided  that  unless  claims  for  loss  or 
damage  or  detention  are  presented  within 
10  days  from  the  date  of  unloading  said  stock 
at  destination,  and  before  said  stock  has  been 
mingled  with  the  other  stock,  such  claims 
shall  be  deemed  to  be  waived,  and  the  de- 
fendant under  said  contract  was  discharged 
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from  all  liability  thereby.  (6)  It  was  etui 
farther  provided  in  said  contract  that  the 
rales,  regulations,  and  conditions  prescribed 
by  the  defendant  for  the  transportation  of 
lire  stock,  as  evidenced  by  their  published 
tariffs,  classifications,  and  circulars  in  force 
and  effect  at  said  time,  were  binding  upon 
said  plaintiff,  and  that  the  signing  of  the  con- 
tract by  the  shipper,  or  his  agent,  was  and 
should  be  conclusive  evidence  of  the  knowl- 
edge, assent,  and  agreement  to  each  and  every 
stipulation  and  condition  thereof  by  said  ship- 
per, the  plaintiff."  It  was  further  found  that 
no  claim  was  presented  to  the  defendant 
within  10  days,  nor  before  the  mingling  of 
the  sheep  with  other  sheep,  and  not  until  24 
days  after  the  sheep  reached  their  destina- 
tion, and  that  the  "provision  requiring  the 
claim  to  be  presented  within  10  days  after 
the  unloading  of  the  sheep  and  before  the 
sheep  had  been  commingled  with  other  sheep 
is  a  reasonable  provision  under  the  circum- 
stances." Judgment  was  rendered  for  the  de- 
fendant on  the  sole  ground  that  the  claim  was 
not  presented  "within  10  days  after  the  ar- 
rival of  the  sheep  at  their  destination  and  be- 
fore having  been  mingled  with  other  sheep." 
The  plaintiff  appeals. 

The  only  question  presented  by  the  appeal 
is  with  respect  to  the  validity  and  effect  of 
the  contract  As  a  general  rule  common  car- 
rers  are  held  liable  as  Insurers  of  property 
intrusted  to  them,  and  are  held  responsible 
for  any  loss  of  or  damage  to  the  property, 
unless  occasioned  by  the  act  of  God  or  by 
the  public  enemy.  The  law  is,  however,  well 
settled  in  this  country  that  the  carrier's  lia- 
bility aa  an  insurer  may  be  limited  by  special 
contract,  when  fairly  entered  into  and  rea- 
sonable in  its  terms,  and  that  it  may  limit 
its  common-law  liability  for  any  loss,  provid- 
ed such  loss  Is  not  the  result  of  its  negli- 
gence or  misconduct,  or  that  of  its  servants. 
The  rule  Is  equally  well  settled  that  the  car- 
rier cannot  make  a  valid  contract  by  which  it 
is  to  be  exempt  from  liability  for  any  loss  or 
damage  resulting  from  its  misconduct  or  neg- 
ligence, or  that  of  its  servants;  nor  can  its 
liability  for  a  failure  to  exercise  a  proper 
degree  of  care  in  the  transportation  of  prop- 
erty intrusted  to  it  be  limited  by  special  con- 
tract Williams  v.  O.  8.  L.  R.  Co.,  18  Utah, 
210,  54  Pac.  991,  72  Am.  St  Rep.  777;  5  Am. 
A  Bag.  Ency.  Law,  288-308,  and  cases  there 
cited.  These  principles,  of  course,  are  not 
disputed.  The  contention  made  by  respond- 
ent Is  that  the  stipulation  requiring  the  pres- 
entation of  a  claim  as  a  condition  precedent 
of  liability  is  not  violative  of  these  principles. 
The  action  was  grounded  on  defendant's  neg- 
ligence. The  court  found  plaintiff's  loss  and 
damage  to  be  the  result  of  such  negligence. 
That  the  provisions  of  the  contract  whereby 
it  was  stipulated  that  the  plaintiff  assumed  all 
risk  of  damage  which  might  be  sustained  by 
reason  of  delay  in  transportation,  or  loss  or 
damage  for  any  other  cause  or  thing  not  re- 
sult!** from  the  willful  or  gross  negligence  of 


the  defendant,  and  all  other  provisions  ex- 
empting the  defendant  from  or  limiting  its 
liability  for  loss  or  damage  resulting  from  its 
failure  to  exercise  a  proper  degree  of  care, 
contravene  public  policy,  and  are  void,  is  not 
seriously  disputed.  For  the  same  and  other 
reasons  not  necessary  to  here  state,  it  may 
be  said  that  paragraph  6  of  the  contract  is 
also  invalid. 

At  a  former  hearing  of  this  case  we  ren- 
dered an  opinion,  which  was  filed,  but  not 
published,  wherein  It  was  In  effect  held  by  us 
that  the  stipulation  in  the  contract  requiring 
the  presentation  of  a  claim  as  a  condition 
precedent  of  liability  for  loss  or  damage 
should  only  apply  to  and  be  given  effect  in 
case  of  a  loss  or  damage  not  occasioned  by 
the  defendant's  negligence  or  misconduct; 
and,  as  the  court  found  plaintiff's  damage  to 
be  the  result  of  defendant's  negligence,  the 
stipulation  was  held  to  be  inoperative.  We 
reached  this  conclusion  upon  the  theory  that, 
when  an  injury  has  been  sustained  by  the 
negligence  of  the  carrier,  a  complete  cause  of 
action  arose  upon  the  Infliction  of  the  injury; 
that  to  permit  the  carrier  by  special  con- 
tract to  make  an  additional  requirement, 
such  as  the  presentation  of  a  claim  as  a  con- 
dition precedent  of  liability,  and  before  a 
right  of  action  existed,  restricted  or  limited 
the  right  which  the  shipper  would  have  to 
maintain  an  action  for  such  negligence,  and 
to  that  extent  limited  or  conditioned  the  car- 
rier's liability  for  negligence ;  that,  if  it  was 
against  public  policy  to  permit  a  carrier  in 
advance  to  contract  against  Its  negligence, 
then  it  followed  that  it  could  not  by  special 
contract  in  advance  impose  conditions  prece- 
dent of  liability  for  a  loss  or  damage  occa- 
sioned by  its  negligence;  that  If  such  a  con- 
dition as  here  could  be  lawfully  imposed, 
then  other  conditions  could  also  be  imposed. 
If  fairly  entered  into,  and  if  found  to  be  rea- 
sonable under  the  circumstances  of  the  case; 
and  hence  the  stipulation,  when  applied  to  a 
loss  or  damage  occasioned  by  the  negligence 
of  the  carrier,  was  against  the  policy  of  the 
law  and  ineffectual.  These  views  seem  to  be 
supported  by  the  following  authorities:  6 
Cyc.  505;  Mo.  Pac.  Ry.  Co.  v.  Harris,  67 
Tex.  166,  2  S.  W.  674;  Ormsby  v.  U.  P.  R. 
Co.  (C  C.)  4  Fed.  706;  Smiths  v.  L.  &  N.  R, 
R.  Co.,  86  Tenn.  198,  6  S.  W.  209;  So.  Ex- 
press Co.  v.  Crook,  44  Ala.  468,  4  Am.  Rep. 
140;  So.  Exp.  Co.  v.  Bank  of  Tupelo,  108 
Ala.  617,  18  South.  664;  Baltimore  &  Oh. 
Exp.  Co.  v.  Cooper,  66  Miss.  558,  6  South. 
827,  14  Am.  St  Rep.  586;  Sanford  v.  Housa- 
tonic  R.  R.  Co.,  11  Cush.  (Mass.)  155 ;  Adams 
Exp.  Co.  v.  Reagan,  29  Ind.  21.  92  Am.  Dec. 
832;  G.,  C.  &  S.  F.  Ry.  Co.  v.  York  &  John- 
son, 2  Willson,  Civ.  Cas.  Ct  App.  |  813.  The 
rule  in  6  Cyc  605,  supra,  Is  stated  as  fol- 
lows: "It  Is  usual  to  insert  In  bills  of  lading, 
or  other  contracts  for  shipment,  a  stipulation 
that  written  notice  of  a  claim  for  loss  of  or 
damage  to  the  goods  shall  be  given  to  the 
agents  of  the  carrier  within  some  specified 
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time,  such  as  30  or  90  days,  and  that  unless 
such  notice  is  given  there  will  be  no  liability 
on  the  part  of  the  carrier,  and  such  stipula- 
tions are  generally  upheld  so  far  as  they  are 
found  to  be  reasonable.  Cases  holding  such 
stipulations  to  be  Invalid  are  usually  based 
on  the  ground  that  the  terms  thereof  are  un- 
reasonable, rather  than  on  the  general  inva- 
lidity of  such  conditions.  But  they  are  re- 
garded as  limitations  of  the  carrier's  liabili- 
ty, and  therefore  as  Ineffectual  against  a 
claim  for  loss  or  injury  due  to  the  carrier's 
negligence,  and  also  as  invalid  where  limita- 
tion of  common-law  liability  is  prohibited  by 
statute."  Cases  are  cited  from  several  states 
In  support  of  the  text.  In  the  case  of  Rath- 
bone  v.  Railway  Co.,  140  N.  Y.  48,  35  N.  E. 
418,  the  court  says:  "It  Is  well  settled  that 
these  stipulations  in  the  contract  will  not  be 
construed  to  relieve  the  carrier  from  liability 
for  his  own  negligent  acts.  His  duty  and  ob- 
ligation to  exercise  a  proper  degree  of  care  of 
the  property  while  In  his  custody  is  not  af- 
fected by  them.  Pull  and  sufficient  scope  is 
given  to  their  operation  when  it  Is  held  that 
they  exempt  the  carrier  from  his  common-law 
responsibility  as  an  Insurer  of  the  property." 

After  our  opinion  was  rendered,  a  petition 
for  rehearing  was  filed.  Upon  further  re- 
flection we  became  somewhat  doubtful  of  our 
position  In  this  regard.  A  rehearing  was 
therefore  granted,  and  the  case  has  again  been 
argued  and  resubmitted.  That  the  courts 
greatly  divide  on  this  question  there  can  be 
no  doubt.  It  may  also  be  conceded  that  the 
greater  number  of  cases  hold,  and  many  text- 
writers  seemingly  declare  the  law  to  be  con- 
trary to  the  views  expressed  by  us.  Among 
them  may  be  cited  the  following:  4  Elliott 
on  Railroads,  f  1512;  1  Hutchinson  on  Car- 
riers, §  442 ;  Moore  on  Carriers,  333 ;  5  Am. 
&  Eng.  Ency.  Law,  321.  Many  cases  are  cit- 
ed by  these  text- writers.  It  is  not  necessary 
to  set  them  forth  here.  The  rule  declared  In 
1  Hutchinson  on  Carriers,  §  442,  is  as  fol- 
lows: "It  is  frequently  the  custom  for  the 
carrier  to  insert  in  the  contract  of  shipment 
a  condition  that,  in  the  event  of  loss,  the  own- 
er shall  give  notice  of  his  claim  within  a 
specified  time.  Such  conditions  are  usually 
to  the  effect  that  the  notice  shall  be  in  writ- 
ing and  presented  to  some  officer  or  agent  of 
the  carrier,  either  before  the  goods  are  re- 
moved from  the  point  of  destination,  or  with- 
in a  certain  time  thereafter,  or  within  a  des- 
ignated time  after  the  loss  has  occurred;  and 
when  such  conditions  are  reasonable  the  own- 
er will  be  precluded  from  the  right  to  main- 
tain an  action  against  the  carrier,  unless  he 
has  presented  the  notice  within  the  time  stat- 
ed and  in  the  manner  provided."  Whether 
the  author  in  the  above  quotation  Is  dealing 
with  a  "loss"  for  which  the  carrier  is  liable 
as  an  Insurer,  or  with  a  loss  or  damage  occa- 
sioned from  any  cause  for  which  the  carrier 
is  liable.  Including  his  misconduct  and  negli- 
gence, is  not  clear.  The  same  is  true  of  the 
statement  in  4  Elliott,  §  1512,  where  it  Is 


said:  "A  valid  contract  may  be  made  re- 
quiring claims  for  loss  or  damage  to  freight 
to  be  presented  in  a  certain  manner  or  within 
a  certain  time,  provided  It  is  reasonable." 
In  Moore  on  Carriers,  at  page  333,  It  is  said: 
"The  carrier  may  lawfully,  by  contract  with 
the  shipper  made  by  clause  or  stipulation  in 
the  bill  of  lading  or  shipping  receipt  or  other- 
wise, provide  a  reasonable  time  within  which 
the  shipper  shall  present  his  claim  or  give  no- 
tice of  claim  for  loss  or  damage,  and  the  man- 
ner of  giving  such  notice  or  presenting  his 
claim,  and  limit  Its  liability  to  cases  in  which 
the  claim  shall  be  presented  or  notice  given 
in  accordance  with  the  terms  of  the  con- 
tract." But  on  page  330  the  following  state- 
ment is  made  by  the  same  author:  "Most  of 
the  authorities  sustain  such  stipulations,  even 
where  the  loss  is  one  caused  by  the  defendant 
company's  negligence.  In  Texas  such  a  stip- 
ulation is  held  to  be  a  limitation  of  the  com- 
mon-law liability  of  the  carrier,  and  of  no  ef- 
fect where  the  loss  is  one  resulting  from  the 
carrier's  negligence."  While  some  of  the  cas- 
es cited  in  support  of  these  texts  pertain  to 
claims  of  loss  or  damage  for  which  the  car- 
rier was  sought  to  be  held  liable  as  an  insur- 
er, yet  others  pertain  to  claims  of  loss  or 
damage  occasioned  by  the  negligence  of  the 
carrier.  Among  the  latter  may  be  cited: 
Goggln  v.  Kan.  Pac.  Ry.  Co.,  12  Kan.  416; 
Sprague  v.  Mo.  Pac.  Ry.  Co.,  34  Kan.  347,  8 
Pac.  465 ;  W.  &  W.  Ry.  Co.  v.  Koch,  47  Kan. 
753,  28  Pac.  1013 ;  The  St.  Hubert,  107  Fed. 
727, 46  C.  C.  A.  603;  The  Westminster,  127  Fed. 
680,  62  C.  C  A.  406 ;  So.  Ry.  Co.  v.  Adams, 
115  Ga.  705,  42  S.  E.  35;  Dawson  v.  Railway 
Co.,  76  Mo.  514 ;  Hatch  v.  Minneapolis,  etc., 
Ry.  Co.  <N.  D.)  107  N.  W.  1087.  The  above 
are  not  all  the  cases  that  are  cited  on  this 
point;  but  these  sufficiently  show  that  in  a 
number  of  cases  the  requirement  of  notice  or 
the  presentation  of  a  claim  was  held  to  apply 
to  a  loss  or  damage  occasioned  by  the  car- 
rier's negligence,  and  by  reason  of  their  cita- 
tion in  support  of  the  foregoing  texts  It  may 
fairly  be  Inferred  that  the  text-writers  In- 
tended the  rule  declared  by  them  to  apply  to 
cases  of  loss  or  damage  resulting  from  negli- 
gence or  misconduct,  as  well  as  from  other 
causes. 

The  cases  cited  from  Illinois,  Wisconsin, 
and  New  York  are  not  in  point,  for  the  rea- 
son the  rule  obtained  In  those  jurisdictions 
that  it  was  not  against  the  policy  of  the 
law  to  contract  against  ordinary  negligence. 
All  the  courts  giving  effect  to  such  stipula- 
tions, when  applied  to  a  loss  or  damage  by 
negligence.  In  most  positive  terms  assert 
that  it  is  against  public  policy  to  permit  a 
common  carrier  by  special  contract  to  re- 
lieve Itself  from,  or  limit  Its  liability  for,  a 
loss  or  damage  incurred  by  its  negligence  or 
misconduct;  but  it  Is  asserted  that  the  giv- 
ing effect  to  such  a  stipulation  iu  such  a 
case  Is  not  violative  of  this  principle.  Some 
courts  have  given  reasons  for  such  a  con- 
clusion.   Others  merely  discuss  the  ques- 
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tlon  as  to  whether  the  stipulation  was  rea- 
sonable under  all  the  facts  and  circumstan- 
ces of  the  case,  and,  when  found  to  be  so, 
merely  assert  that  it  was  not  against  the 
policy  of  the  law.  In  some  cases  the  con- 
clusion is  supported  by  the  citation  of  cases 
where  the  stipulation  was  given  effect  in 
case  of  loss  for  which  the  carrier  was  sought 
to  be  held  liable  as  an  insurer.  We  well 
can  understand  why  a  stipulation,  when  rea- 
sonably and  fairly  entered  into,  requiring 
notice  of  claim  of  loss  as  a  condition  pre- 
cedent to  charge  the  carrier  with  liability 
as  an  insurer,  does  not  contravene  the  policy 
of  the  law  under  consideration;  for  it  Is 
readily  perceived  that  a  loss  or  damage  may 
occur  by  accident,  dangers  of  carriage  or 
navigation,  and  from  other  causes  for  which 
the  carrier,  at  common  law,  is  liable,  but 
against  which  human  skill  and  vigilance 
could  ordinarily  not  have  guarded.  The 
principle  is  well  illustrated  In  the  case  of 
So.  Pac.  Exp.  Co.  v.  Caldwell,  21  Wall.  (U. 
S.)  264,  22  L.  Ed.  556.  Many  such  losses 
will  and  do  occur  of  which  the  carrier  has 
no  knowledge  until  notified,  and  unless  a 
notice  is  given  within  a  reasonable  time  no 
opportunity  of  investigating  and  ascertain- 
ing the  facts  is  afforded  it  A  stipulation, 
therefore,  that  the  carrier  shall  be  relieved 
from  the  rigid  and  severe  rules  of  the  com- 
mon law.  which  hold  It  liable  as  an  insurer, 
unless  notice  of  claim  of  loss  shall  be  giv- 
en in  order  that  it  may  protect  itself  against 
imposition  and  fraudulent  claims,  is  no  long- 
er regarded  as  contravening  the  policy  of  the 
law.  When  the  carrier  is  charged  with  lia- 
bility as  an  insurer,  the  question  of  negli- 
gence is  ordinarily  not  Involved.  While  the 
plaintiff  in  such  a  case  must  aver  and  show 
a  breach  of  duty,  he  is  not  required  to  aver 
and  prove  negligence  on  the  part  of  the  car- 
rier. When  the  carrier  and  shipper  contract 
with  respect  to  the  former's  liability  as  an 
insurer,  they  are  not  contracting  with  re- 
spect to  a  liability  for  the  carrier's  tort  or 
negligence;  and,  as  remarked  by  Mr.  Jus- 
tice Strong  In  the  Caldwell  Case:  "The 
contract  is  not  a  stipulation  for  exemption 
from  responsibility  for  the  defendant's  neg- 
ligence, or  for  that  of  their  servants.  It  is 
freely  conceded  that,  had  it  been  such,  it 
would  have  been  against  the  policy  of  the 
law  and  Inoperative.  A  common  carrier  is 
always  responsible  for  his  negligence,  no 
matter  what  his  stipulations  may  be."  The 
reasons  so  well  stated  by  that  court  why 
the  stipulation  was  not  against  the  policy 
of  the  law.  when  applied  to  a  case  of  lia- 
bility as  an  insurer,  and  where  the  ques- 
tion of  negligence  was  not  involved,  are  now 
given  by  many  courts  In  cases  of  damage  or 
injury  to  property  by  negligence,  as  is  well 
Illustrated  in  the  case  of  Sprague  v.  U.  P. 
Ry.  Co.,  supra.  In  that  case  the  action  was 
brought  against  the  carrier  for  negligence 
in  the  management  of  its  cars,  by  reason  of 
which  the  plaintiff's  horses,  which  were  be- 


ing shipped,  were  thrown  down,  bruised,  and 
injured,  so  that  one  of  them  died  and  the 
others  were  disabled.  The  reason  given 
why  the  stipulation  in  the  contract  of  ship- 
ment requiring  notice  of  claim  as  a  condition 
precedent  of  liability  was  not  against  the 
policy  of  the  law  was  that  it  tended  "to  pro- 
tect the  company  from  fraud  and  Imposition 
In  the  adjustment  and  payment  of  claims 
for  damages  by  giving  the  company  a  rea- 
sonable opportunity  to  ascertain  the  nature 
of  the  damage  and  its  cause." 

As  we  have  attempted  to  show,  In  a  case 
where  the  carrier  is  sought  to  be  held  lia- 
ble as  an  insurer,  there  is  much  reason  re- 
quiring notice  of  claim;  for,  in  many  In- 
stances, the  carrier  otherwise  would  not  have 
knowledge  of  the  loss.  Even  In  such  case, 
where  it  was  shown  that  the  carrier  had 
full  knowledge  of  the  loss,  the  failure  to 
give  the  notice  did  not  defeat  the  action. 
When,  however,  the  carrier,  through  its  neg- 
ligence, inflicts  an  injury  or  damage  upon 
property  intrusted  to  it,  the  reason  for  the 
rule  no  longer  exists.  The  carrier  certain- 
ly is  bound  to  take  notice  of  its  own  acts  of 
negligence  and  of  the  consequences  of  such 
acts.  The  servants  of  the  carrier  undoubt- 
edly are  required  to  be  attentive  and  vigi- 
lant in  the  handling  of  and  looking  after 
property  Intrusted  to  their  master's  care. 
If,  through  their  negligence,  stock  under 
their  immediate  charge  is  killed  or  Injured, 
they,  better  than  any  one  else,  ought  to  have 
knowledge  of  such  fact.  The  carrier  has, 
equally  with  the  shipper,  and  In  many  In- 
stances much  better,  opportunity  to  ascer- 
tain the  facts  and  results  of  Its  negligence 
and  the  extent  and  nature  of  the  Injury  or 
damage  inflicted  by  it.  We  need  but  to  look 
at  the  case  In  hand  to  show  the  inapplicabil- 
ity of  such  a  reason.  Here  the  court  found 
that  the  carriage  of  the  stock  was  negligent- 
ly delayed,  and  at  a  place  where  it  could  not 
be  unloaded,  fed,  or  watered;  that  the  plain- 
tiff at  the  time  frequently  urged  the  defend- 
ant to  move  the  stock  to  a  place  where  it 
could  have  been  fed  and  watered,  and,  al- 
though the  defendant  well  could  have  done 
so,  nevertheless  It  refused;  and  that  plain- 
tiff's injury  and  damage  was  the  direct  re- 
sult of  such  negligence.  That  the  servants 
of  the  defendant  in  charge  of  the  train,  and 
other  agents  of  the  defendant  connected  with 
the  movement  and  operation  of  the  train, 
knew  of  the  delay,  goes  without  saying.  That 
stock  requires  feeding  and  watering,  and 
that  shrinkage  in  weight  is  likely  to  occur 
If  not  done,  must  have  been  equally  well 
known  to  them,  especially  when  the  plaintiff 
frequently  complained  at  the  time  and  urg- 
ed that  the  sheep  be  taken  to  a  place  where 
they  could  be  taken  care  of.  The  evidence 
on  the  part  of  the  plaintiff  shows  that  the 
delay  was  unnecessary,  his  complaints  and 
requests  wholly  disregarded,  and  the  de- 
fendant's refusal  to  take  the  sheep  to  a 
place  where  they  could  have  been  watered 
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and  fed  inexcusable.  The  court  in  effect  so 
found.  Such  finding,  on  this  record,  is  bind- 
ing on  the  defendant  To  say  that  It  was 
not  bound  to  take  notice  of  the  consequen- 
ces of  such  negligent  acts,  and  was  not  re- 
quired to  exercise  any  vigilance  in  that  re- 
gard until  the  shipper  arrived  with  a  pre- 
pared list  of  injuries,  is  but  to  say  that  it 
is  not  bound  to  discharge  the  duties  and 
trust  with  that  degree  of  care  and  fidelity 
imposed  upon  it  by  law.  Such  a  holding 
tends  to  relax  the  motives  for  the  exercise 
of  such  care. 

Why  was  not  the  defendant,  equally  with 
the  plaintiff,  accorded  every  opportunity,  be- 
fore the  sheep  were  unloaded  at  destination 
and  before  they  left  the  stockyards,  to  inves- 
tigate the  results  of  its  negligence  and  ascer- 
tain the  nature  and  extent  of  the  injury  in- 
flicted in  consequence  of  such  acts?  Upon 
what  principle  should  the  carrier,  In  such 
case,  be  excused  from  exercising  any  vigilance 
In  such  regard  until  notified  by  the  shipper, 
and  be  discharged  from  all  liability  If  such 
notice  is  not  given.  The  facts  concerning 
plaintiff's  damages  alleged  to  have  been  oc- 
casioned by  a  change  In  the  market  could  as 
readily  have  been  ascertained  24  days  as  10 
days  after  the  arrival  of  the  sheep  at  desti- 
nation. We  cannot  well  see  why  the  presen- 
tation of  a  claim  of  such  a  loss  was  neces- 
sary in  order  that  the  defendant  might 
properly  protect  itself  against  fraud  and  im- 
position, unless  it  shall  be  said  that  In  all 
cases  of  tort  the  wrongdoer  shall  be  timely 
notified  of  the  mischief  done  by  him,  in  order 
that  he  may,  while  the  transaction  is  fresh, 
the  better  investigate  the  extent  of  it.  But  it 
is  said  the  servants  in  charge  bad  no  means 
of  determining  the  extent  of  shrinkage,  for 
such  facts  could  only  be  determined  by  a 
comparison  of  the  weight  of  the  sheep  when 
delivered  to  the  defendant  and  when  they  ar- 
rived at  destination.  It  is  quite  true  that 
the  extent  of  such  an  alleged  damage  is 
largely  determined  from  a  consideration  of 
such  facts;  but,  in  order  that  the  defendant 
may  protect  itself  from  unjust  claims,  it  is 
not  essential  that  knowledge  of  all  the  facts 
should  be  possessed  by  some  particular  serv- 
ant or  servants  In  its  employ.  The  facts  con- 
cerning its  alleged  negligence  of  delay  were  as 
easily  ascertained  24  days  as  10  days  after 
its  commission.  So  was  the  condition  of 
plaintiffs  sheep  when  delivered  to  it  Who- 
ever was  possessed  of  knowledge  of  such  fact 
knew  it  24  days  as  well  as  10  days  after  the 
sheep  arrived  at  destination.  Whatever  was 
known  by  such  persons,  and  whatever  evi- 
dence was  possessed  by  them  of  such  fact, 
could  have  been  ascertained  by  the  defend- 
ant one  time  as  well  as  another,  at  least  until 
the  matter  became  stale.  The  record  of  this 
case  discloses  that  the  sheep  on  their  arrival 
were  weighed  at  the  stockyards,  and  the 
average  weight  of  the  different  kinds  of  sheep 
ascertained.  The  record  does  not  directly 
disclose  the  fact  but  from  the  evidence  in  the 
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case  we  think  it  a  fair  inference  that  there 
was  kept  a  stockyard  record  of  such  weight 
But,  whether  there  was  or  not  the  fact  that 
the  sheep  were  there  weighed  and  the  result 
thereof  was  as  readily  ascertained  24  as  10 
days  thereafter.  Such  facts,  In  the  very  na- 
ture of  things,  were  not  peculiarly  within 
the  knowledge  of  the  plaintiff.  They  were 
equally  well  known  to  the  persons  about  the 
stockyards  who  attended  the  weighing  and 
the  person  or  persons  to  whom  the  sheep  were 
sold.  The  contention  made  that  the  giving 
of  notice  within  10  days  was  essential  to 
enable  the  defendant  to  investigate  and  as- 
certain the  facts,  so  it  might  properly  have 
protected  Itself  against  an  unjust  claim,  is 
more  plausible  than  sound.  No  good  reason 
appears  why  the  defendant  with  full  knowl- 
edge of  its  negligent  acts  occasioning  the  de- 
lay, and  with  knowledge  that  the  natural  and 
probable  consequences  of  such  acts  would  re- 
sult to  plaintiffs  damage,  was  not  equally 
with  the  plaintiff,  afforded  every  opportunity 
to  investigate  and  ascertain  the  nature  and 
extent  of  the  Injury  after  the  sheep  arrived 
at  destination  and  before  they  left  the  stock- 
yards. 

A  further  argument  made  in  this  connection 
is  that  owing  to  the  vast  amount  of  business 
conducted  by  common  carriers,  and  to  the 
impracticability  of  immediate  supervision 
over  their  numerous  employes,  and  to  the 
limited  knowledge  of  the  servants  as  to  the 
nature  and  extent  of  Injuries,  such  as  here, 
it  is  but  just  that  notice  of  claim  should  be 
given  before  rendering  the  carrier  liable. 
This  position  is  likewise  untenable.  It  in- 
volves the  violation  of  the  well-recognized 
doctrine  of  "respondeat  superior."  If  it  shall 
be  once  said  that  the  master  shall  not  be 
liable,  or  held  responsible,  for  the  negligence 
or  misconduct  of  his  servants  in  the  discharge 
of  his  business  and  within  the  scope  of  their 
employment  unless  notified  within  a  reason- 
able time,  then  are  not  only  the  fundamental 
principles  upon  which  the  law  of  common 
carriers  Is  founded  disregarded,  but  also  one 
of  the  essential  principles  of  the  law  of  negli- 
gence relaxed?  Another  reason  given  by 
courts  is  expressed  in  the  case  of  The  West- 
minster, supra,  where  it  is  said :  "The  notice 
stipulated  for  Is  not  of  the  fact  of  damage, 
more  or  less,  but  of  the  intent  to  hold  the 
carrier  liable  for  It,  which,  on  failure  to  give 
notice,  the  latter,  In  view  of  the  stipulation, 
may  well  regard  as  being  waived."  With  due 
regard  to  the  very  high  standing  of  that 
court,  we  submit  that  the  giving  of  such  a 
reason  begs  the  question ;  for  It  assumes  the 
validity  of  the  contract,  the  very  thing  to  be 
demonstrated.  Undoubtedly,  if  the  carrier 
may  assume  such  validity,  then  it  may  well 
act  upon  the  assumption  that  unless  notice 
is  given  all  claim  for  damages  is  waived.  If 
the  stipulation  is  invalid,  then  upon  what 
theory  may  it  be  said  that  the  carrier  may 
regulate  Its  conduct  upon  It?  Another  reason 
given  Is  stated  in  Kallna  v.  U.  P.  R.  R.  Co., 
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68  Kan.  172,  76  Pac  438,  as  follows:  "The 
clause  In  question  Is  not  one  exempting  the 
carrier  from  its  common-law  liability,  or  lim- 
iting that  liability,  but  one  imposing  a  condi- 
tion upon  the  shipper,  which  he  must  observe 
before  be  may  recover  for  a  breach  of  the 
carrier's  duty.  In  other  words,  it  is  a  condi- 
tion of  recovery,  and  not  an  exemption  from 
liability." 

Such  statements  tend  rather  to  confuse  the 
proposition  than  to  solve  it  They  consist  of 
the  making  of  one  statement  and  denying  It 
by  asserting  another,  or  the  proving  of  a  neg- 
ative by  an  affirmative  statement  of  its  op- 
posite. That  there  Is  a  we  11- recognized  dis- 
tinction between  a  substantive  right  or  lia- 
bility, and  remedy,  though  at  times  difficult 
of  exact  definition.  Is  admitted.  The  asser- 
tion that  the  liability  is  not  exempted  nor 
limited,  but  the  right  of  recovery  is  only  con- 
ditioned, is  not  the  making  of  such  distinc- 
tion ;  nor  is  the  stipulation  remedial,  and  not 
substantive,  if  such  was  intended  to  be  de- 
clared. To  say  that  a  liability  exists  unre- 
stricted, but  that  the  remedial  right  shall  be 
asserted  within  a  prescribed  time  or  under  a 
certain  procedure,  is  one  thing.  To  say  that 
a  liability  exists,  but  that  no  right  of  action 
or  recovery  shall  exist  until  something  else  is 
done,  Is  quite  another  and  different  thing. 
The  one  pertains  merely  to  remedy ;  the  oth- 
er, to  the  cause  of  action  itself.  If  a  carri- 
er's contract  should  expressly  provide  a  liabil- 
ity, to  the  fullest  extent  imposed  by  law,  for 
all  torts  committed  by  It,  but  should  further 
provide  that  no  recovery  should  be  had  for 
such  wrongs,  there  would  not  be  much  difficul- 
ty in  holding  such  a  contract  invalid,  notwith- 
standing the  argument  that  might  be  made 
that  the  contract  did  not  affect  liability,  but 
only  the  right  of  recovery.  The  natural  effect 
of  such  a  contract  would  be  to  destroy  or  Im- 
pair the  substantive  right  or  liability  itself. 
When  it  is  said  that  the  liability  for  negli- 
gence Is  not  exempted,  nor  limited,  but  that 
there  should  be  no  right  of  recovery  with  re- 
spect to  It,  there  Is  a  substantial  denial  of  the 
one  statement  by  the  making  of  another. 
When,  also,  it  is  said  such  liability  Is  not  lim- 
ited, but  the  right  of  recovery  with  respect  to 
it  is  made  to  depend  upon  some  condition  pre- 
cedent, It  Is,  In  degree,  doing  the  same  thing. 
If  there  Is  no  right  of  vindication,  or  res- 
toration, or  recovery  for  a  liability,  except 
upon  some  condition  precedent,  it  naturally 
follows  that  the  liability  is  to  that  extent 
limited  or  conditioned.  The  condition  goes, 
not  to  the  remedy  merely,  but  to  the  cause  of 
action  Itself.  Until  performance  of  the  con- 
dition, no  cause  or  right  of  action  exists; 
and  such  is  the  obvious  meaning  of  the  plain 
terms  of  the  stipulation  under  consideration. 

We  now  come  to  the  reasons  given  by  oth- 
er courts,  and  which  are  stated  In  Moore's 
work  on  Carriers  (page  334),  as  follows: 
They  do  not  relieve  carriers  from  any  part 
of  their  obligation  as  common  carriers.  As 
such  they  are  bound  to  the  same  diligence, 


fidelity,  and  care  as  they  would  be  required 
to  exercise  if  no  such  stipulation  had  been 
made."  We  find  these  expressions  first  us- 
ed by  Mr.  Justice  Strong  in  the  Caldwell 
Case,  where,  as  we  have  shown,  they  were 
used  with  respect  to  a  stipulation  pertaining 
to  a  loss  or  damage  not  alleged  to  have  been 
caused  by  negligence,  but  where  the  carrier 
was  sought  to  be  held  liable  as  an  insurer. 
The  expressions  were  made  because  the  loss 
and  damage  sought  to  be  recovered  had  not 
been  Incurred  by  the  negligence  of  the  car- 
rier, and  because  the  stipulation  did  not  per- 
tain to  such  a  loss.  We  do  not  think  Mr. 
Justice  Strong  intended  that  the  language 
used  by  him  should  apply  to  a  case  of  dam- 
age or  injury  Incurred  by  the  negligence  of 
the  carrier.  He  had  no  such  case  before 
him.  But  let  us  see  whether  such  language 
can  properly  be  applied  to  a  case  of  negli- 
gence by  the  carrier.  Why  is  It  against  the 
policy  of  the  law  to  allow  the  carrier,  by 
special  contract,  to  exempt  itself  from,  or 
limit  ins  liability  for,  negligence?  It  is  be- 
cause of  the  fiduciary  relation  between  the 
carrier  and  the  shipper,  the  Inequality  of 
their  positions,  and  the  duties  owing  by  the 
carrier  to  the  public.  To  permit  it  to  make 
such  a  contract  tends  to  make  it  less  careful 
and  prompt  in  the  performance  of  its  duties 
and  obligations,  and  less  faithful  in  the  dis- 
cbarge of  Its  trust  Hence  the  policy  of  the 
law  forbids  such  a  contract  Now,  Is  it  true 
that  a  stipulation  providing  that  the  car* 
rler  shall  not  be  liable  for  its  negligence, 
whether  ordinary,  willful,  or  gross,  except 
upon  the  presentation  of  a  claim  within  a 
specified  time,  has  no  bearing  or  influence 
upon  the  exercise  of  its  care  and  the  discbarge 
of  its  trust?  The  question  is  well  answered 
by  the  statement  that  the  more  stringent  the 
motives  are  for  the  exercise  of  care  and  dil- 
igence, the  greater  Is  the  probability  that  the 
proper  degree  of  care  and  diligence  will  be  ex- 
ercised; the  less  stringent  the  motives  are, 
the  less  likelihood  that  such  care  will  be  ex- 
ercised. It  is  readily  perceived,  In  many  In- 
stances, the  motive  for  the  exercise  of  a  prop- 
er degree  of  care  is  not  the  same  when  the 
right  of  recovery  is  dependent  upon  some  con- 
dition as  when  it  is  made  absolute  upon  the 
Infliction  of  the  Injury.  The  more  conditions 
precedent  of  recovery  which  are  Imposed,  the 
more  difficult  it  Is  made  on  the  part  of  the 
shipper  to  vindicate  his  right  and  to  recover 
for  a  loss  or  damage  sustained  by  him.  The 
more  difficult  it  Is  made  to  vindicate  the  right 
the  less  probable  It  Is  that  It  will  be  vindicat- 
ed. Such  matters  have  a  natural  tendency  to 
influence  the  carrier  in  part  to  graduate  its 
conduct  and  to  relax  the  degree  of  care  and 
fidelity  imposed  upon  it 

From  a  perusal  of  the  cases  we  find  no 
satisfactory  reason  for  the  conclusion  that 
the  stipulation  In  question  does  not  affect  the 
liability,  nor  influence  the  conduct  of  the 
carrier  in  the  discharge  of  Its  duties,  and  is, 
therefore,  not  against  the  policy  of  the  law. 
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We  are,  however,  mindful  that  the  views  ex- 
pressed by  us  are  against  the  great  weight 
of  modern  authority.  We  find  ourselves  in 
the  position  where  the  conclusion  reached  by 
us  upon  what  we  believe  to  be  fundamental 
principles  is  contrary  to  the  conclusion  reach- 
ed by  many  able  courts  upon  a  consideration 
of  the  same  principles.  When  we  find  such  to 
be  the  case,  we  confess  the  confidence  in  our 
original  position  on  this  point  is  somewhat 
shaken.  We  have  therefore  come  to  the  con- 
clusion not  to  rule  the  case  upon  the  principle 
so  broadly  declared  in  our  original  opinion. 
Our  holding  in  this  regard  is  that  a  stipula- 
tion, when  fairly  entered  into  and  found  to 
be  reasonable  under  all  the  circumstances, 
requiring  the  presentation  of  a  claim  for  loss 
or  damage,  is  not  in  all  cases  against  the 
policy  of  the  law,  and  for  that  reason  In- 
effectual, merely  because  the  claim  pertains 
to  a  loss  or  damage  occasioned  by  negligence. 
It  Is  not  necessary  to  consider  the  question 
when  such  a  stipulation  will  be  regarded  rea- 
sonable and  applicable,  nor  the  circumstan- 
ces under  which  the  shipper  Is  relieved  from 
the  giving  of  notice  or  presentation  of  such 
a  claim,  because  of  the  further  view  enter- 
tained by  us  as  to  the  invalidity  of  the  con- 
tract before  us.  As  we  have  seen,  under  the 
general  doctrine  of  this  country,  a  contract 
which  exempts  the  carrier  from,  or  limits  Its 
liability  for,  negligence,  contravenes  public 
policy.  When  the  contract  in  question  Is 
considered  as  a  whole,  Is  It  not  such  a  con- 
tract? Considering  it  In  its  entirety,  what 
was  the  ruling  intention  of  the  parties,  as 
evidenced  by  the  plain  language  of  its  terms? 
Is  it  with  respect  to  the  presentation  of  a 
claim  for  damage  or  loss  of  all  kinds?  Or 
is  it  with  respect  to  an  exemption  from,  or 
limitation  of  liability  for,  negligence?  The 
alleged  damages  were  found  to  have  result- 
ed from  a  negligent  delay  in  transportation. 
In  paragraphs  3  and  4  of  the  contract  it  is 
stipulated  in  most  positive  terms  that  the 
defendant  should  not  be  liable  for  any  loss 
or  damage  which  might  be  sustained  from  de- 
lay in  transportation  or  shrinkage  or  for  any 
other  thing  or  cause  not  resulting  from  the 
defendant's  willful  or  gross  negligence.  That 
such  and  all  other  stipulations  in  the  con- 
tract exempting  the  defendant  from  liability 
for  loss  or  damage,  except  for  gross  or  will- 
ful negligence,  are  against  the  policy  of  the 
law,  requires  no  discussion.  Paragraph  5 
relates  to  the  question  of  presentation  of 
claims  for  loss  or  damage  or  detention,  not 
of  all  kinds  for  which  the  defendant  in  law 
would  be  liable,  but  for  a  liability  of  a  loss 
or  damage  or  detention  stipulated  about  in 
the  preceding  paragraphs.  We  think  the 
only  fair  meaning  of  the  contract,  and  the 
ruling  intention  of  the  parties,  as  declared 
by  its  plain  terms,  are  that  the  defendant 
should  not,  in  any  event,  be  liable  for  negli- 
gence or  misconduct  not  amounting  to  gross 
or  willful  negligence,  and  that  it  should  only 
be  liable  for  gross  or  willful  negligence  upon 


the  presentation  of  a  claim.  Paragraph  5 
cannot  be  regarded  as  a  separate  and  inde- 
pendent stipulation  wholly  unaffected  by  the 
obnoxious  stipulations  preceding  it,  and  treat- 
ed as  merely  dealing  with  the  question  of 
the  presentation  of  claims  for  loss  or  dam- 
age of  all  kinds  and  for  which  the  defendant, 
under  the  law,  would  be  liable.  It  is  directly 
related  to  and  affected  by  the  preceding  para- 
graphs. Each  is  a  part  and  parcel  of  a  con- 
tract exempting  the  defendant  from  liability 
for  ordinary  negligence,  and  making  it  liable 
only  for  gross  or  willful  negligence  upon  the 
presentation  of  a  claim. 

After  the  parties  bad  In  unmistakable 
terms  stipulated  that  there  should  be  no  lia- 
bility for  negligence,  except  for  gross  or  will- 
ful negligence,  how  can  it  be  said  that  by 
paragraph  5  they  Intended  to  stipulate  that 
there  should  be  a  liability  for  ordinary  neg- 
ligence and  for  all  losses  and  damages  for 
which  the  defendant  in  law  Is  responsible, 
provided  a  claim  is  presented?  If  such  were 
the  Intention  of  the  parties,  then  the  words 
employed  by  them  in  paragraphs  3  and  4 
were  entirely  useless.  The  giving  of  such  a 
meaning  to  paragraph  5  is  antagonistic  to 
every  other  provision  of  the  contract.  The 
meaning  which  we  have  given  it  is  in  har- 
mony with  all  other  provisions  of  the  con- 
tract. If  the  carrier  and  shipper  Intend  not 
to  contract  for  an  exemption  frbm  or  a  re- 
striction of  the  former's  liability  for  negli- 
gence or  misconduct,  but  merely  Intend  to  re- 
strict the  latter's  remedy  by  the  Imposing  of 
a  reasonable  condition,  it  ought  not  to  be  a 
difficult  matter  to  express  such  an  intention 
in  language  which  is  certain  and  which  fair- 
ly conveys  such  a  meaning.  The  contract 
uuder  consideration  is  not  susceptible  of  such 
a  construction.  When  the  proposition  Is  re- 
duced to  its  simplest  form,  it  presents  the 
question:  Is  a  contract  which  exempts  a 
common  carrier  from  liability  for  ordinary 
negligence,  and  which  renders  it  liable  alone 
for  gross  or  willful  negligence,  and  that  only 
upon  the  presentation  of  a  claim,  forbidden 
by  the  policy  of  the  law?  We  think  it  is, 
and  so  hold. 

Upon  this  record  such  holding  controls  the 
case,  and  necessarily  requires  a  reversal  of  the 
judgment.  But  these  further  observations 
might  also  be  noted:  Though  the  stipulation 
in  paragraph  5  were  to  be  regarded  valid,  can 
it  be  held  applicable  to  the  loss  or  damage 
sustained  by  plaintiff  because  of  a  change  In 
the  market?  The  cases  seem  to  hold  that 
stipulations  similar  in  language  as  is  the  one 
here,  requiring  the  presentation  of  a  claim 
as  a  condition  precedent  of  the  carrier's  li- 
ability, cannot  be  extended  to  a  loss  or  dam- 
age occasioned  by  a  fall  of  the  market.  The 
reasons  for  such  a  conclusion  are  that  "agree- 
ments of  this  character  are  viewed  with  some 
strictness  by  the  law,  and  unless  the  exemp- 
tion from  liability  Is  clearly  expressed  it 
should  not  be  allowed"  (Railway  Co.  v.  Poole. 
73  Kan.  4(56,  87  Pac.  465),  and  that  such  a  loss 
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was  not  fairly  contemplated  by  the  parties 
and  was  not  reasonably  Included  within  the 
terms  of  the  stipulation.  Mo.,  K.  ft  T.  Ry. 
Co.  v.  Fry,  74  Kan.  546,  87  Pac.  754 ;  Corne- 
lius v.  Atchison,  etc.,  Ry.  Co.,  74  Kan.  599,  87 
Pac.  751 ;  Atchison,  etc.,  Ry.  Co.  v.  Poole,  73 
Kan.  46C,  87  Pac.  465 ;  Leonard  v.  C.  &  A.  Ry.  • 
Co.,  54  Mo.  App.  293 ;  Kramer  ft  Co.  v.  C,  M. 
ft  St.  P.  Ry.  Co.,  101  Iowa,  178,  70  N.  W.  119; 
5  Am.  &  Eng.  Ency.  Law,  324. 

The  weight  of  authority  also  seems  to  be 
that,  in  an  action  where  there  is  a  plea  of 
a  special  contract  In  defense  limiting  or  con- 
ditioning the  carrier's  liability,  the  burden 
Is  upon  the  carrier,  not  only  to  show  a 
valid  special  contract,  but  also  to  allege  and 
prove  facts  and  circumstances  showing  the 
stipulation  to  be  reasonable.  Ft.  W.  &  D.  C.  Ry. 
Co.  v.  Greathouse,  82  Tex.  104,  17  S.  W.  834 ; 
Kan.  ft  Ark.  Valley  R.  Co.  v.  Ayers,  63  Ark. 
331,  38  S.  W.  515 ;  Cox  v.  Cent.  Vt.  R.  R.,  170 
Mass.  129,  49  N.  E.  97;  Brooks  &  Sons  v. 
West.  Un.  Tel.  Co.,  26  Utah,  147,  72  Pac.  499 ; 
Westcott  v.  Fargo,  61  N.  Y.  542,  19  Am.  Rep. 
300;  6  Cyc.  507-519,  and  cases;  5  Am.  ft 
Eng.  Ency.  Law.  324-326,  and  cases;  notes 
to  cases,  10  A.  ft  E.  R.  R.  C.  (N.  S.)  864; 
notes  to  cases,  13  L.  R.  A.  518.  In  the  case 
of  Railway  Co.  v.  Greathouse,  supra,  It  was 
said:  "Without  determining  whether  this 
provision  In  a  contract  such  as  this  can  In 
any  case  be  enforced,  we  do  not  think  the 
appellant  has  brought  itself  within  the  rules 
laid  down  in  those  cases  that  permit  such 
contracts  to  be  enforced  and  that  recognize 
their  legality.  When  such  provisions  of  a 
carrier's  contract  are  enforced,  It  Is  upon  the 
assumption  that  such  agreement  is  reasonable, 
when  considered  In  the  light  of  the  subject- 
matter  of  the  contract  and  the  circumstances 
and  surroundings  of  the  parties.  To  prove 
that  such  conditions  in  a  contract  are  rea- 
sonable Is  a  burden  resting  upon  the  carrier, 
who  must  show  by  proper  pleadings  and  evi- 
dence the  existence  of  facts  that  call  for  an 
enforcement  of  the  condition.  There  were 
no  pleadings  and  proof  whatever  upon  this 
question  coming  from  the  carrier.  Railway 
v.  Fagan,  72  Tex.  132,  9  S.  W.  749,  2  L  R.  A. 
75,  13  Am.  St.  Rep.  776 ;  Railway  v.  Harris, 
67  Tex.  167,  2  S.  W.  574."  And  in  Galveston, 
H.  ft  8.  A.  Ry.  Co.  v.  Williams  (Tex.  Civ. 
App.)  25  S.  W.  1019,  It  was.  observed:  "It  is 
the  answer  that  must  allege  such  facts  as 
will  show  that  the  contract  was  reasonable 
in  Its  character." 

The  answer  here  contained  no  allegations, 
nor  was  there  any  proof  upon  the  question, 
of  the  reasonableness  of  the  stipulation. 
While  the  court  found  that  the  provision  re- 
quiring the  claim  to  be  presented  within  10 
days  after  the  unloading  of  the  sheep  and  be- 
fore they  had  been  mingled  with  other  sheep 
was  a  reasonable  provision,  yet  such  a  finding 
was  a  mere  conclusion  of  law,  without  even 
evidence  In  support  of  it.  Conclusions  of  law 
cannot  be  made  to  perform  the  office  of  find- 


ings. Dillon  Imp.  Co.  v.  Cleaveland  (Utah) 
88  Pac.  670.  The  question  of  reasonableness 
of  such  a  stipulation  Is  generally  one  of  fact, 
and  is  dependent  upon  the  particular  facts 
and  circumstances  of  the  case.  No  facts  are 
alleged,  proven,  or  found  from  which  the  rea- 
sonableness of  the  stipulation  may  be  deduc- 
ed. The  finding  must  be  treated  as  no  find- 
ing on  the  subject.  The  burden  being  cast 
upon  the  defendant  to  show  the  reasonable- 
ness of  the  special  provision,  until  such  fact 
is  found  in  defendant's  favor,  the  special 
contract,  though  otherwise  valid  and  applica- 
ble, cannot  avail  It.  The  reasonableness  of 
the  provision  cannot  be  determined  from  the 
face  of  the  contract.  It  was  well  said  by 
the  Supreme  Court  of  the  state  of  Illinois: 
"We  think  no  court  could  intelligently  hold 
that  such  a  provision  [the  giving  of  notice 
at  destination  to  the  station  agent  or  some 
officer  of  the  carrier  before  the  stock  is  re- 
moved from  the  place  of  delivery  and  min- 
gling with  other  stock]  is  in  and  of  Itself 
reasonable  and  valid,  regardless  of  the  facts 
and  circumstances  surrounding  the  parties  to 
the  contract."  Baxter  v.  Louisville  R.  Co., 
165  111.  78,  45  N.  E.  1003.  The  provision  in 
that  case  was  held  unreasonable  and  invalid, 
because  of  the  inference  from  the  evidence 
that  the  carrier  did  not  have  a  station  agent 
or  officer  at  the  place  of  destination.  To  the 
same  effect  are  Engesether  v.  Gt.  N.  Ry.  Co., 
65  Minn.  168,  68  N.  W.  4;  Carpenter  v.  East- 
ern Ry.  Co.,  67  Minn.  188,  69  N.  W.  720. 

So,  too,  it  has  been  held  that  stipulations  re- 
quiring the  presentation  of  claims  at  a  par- 
ticular place  and  within  a  specified  time  are 
not  applicable  to  cases  where  the  nature  of 
the  Injury  or  extent  of  loss  cannot  be  reason- 
ably ascertained  within  such  time;  nor  to 
damages  for  delay  in  transportation;  nor 
where  the  communicated  facts  with  respect 
to  the  loss  or  injury  are  as  well  or  better 
understood  by  the  carrier  than  the  shipper. 
6  Cyc.  508,  521,  and  cases;  Popham  v.  Bar- 
nard, 77  Mo.  App.  619 ;  Smltha  v.  Louisville, 
etc.,  R.  Co.,  86  Tenn.  198,  6  S.  W.  209.  Such 
provisions  have  likewise  been  held  unreason- 
able "if  there  is  indeflniteness  and  uncertain- 
ty as  to  the  agent  to  whom  notice  is  to  be 
given,  or  an  agent  is  named  to  whom  it  would 
be  Impracticable  to  give  notice,  or  if  there  Is 
no  agent  reasonably  accessible."  6  Cyc.  506, 
and  cases  cited. 

These  cases  but  illustrate  the  rule  that 
what  may  be  a  reasonable  requirement  with 
respect  to  the  presentation  of  a  claim  in  one 
case  may  be  unreasonable  in  another.  There 
being  no  allegations  nor  proof  of  the  reason- 
ableness of  the  stipulation,  the  court,  on  that 
ground,  erred  In  giving  it  effect. 

For  the  foregoing  reasons,  the  judgment  of 
the  court  below  is  reversed,  and  the  cause  re- 
manded for  a  new  trial.   Costs  to  appellant. 

McCARTY,  C.  J.,  and  FRICK,  J.,  concur. 
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UNITED  STATES  et  aL  v.  CITIZENS' 
TRADING  CO. 
(Supreme  Court  of  Oklahoma.  Nov.  14,  1907.) 

Public  Lands— Review  in  Equity — Deci- 
sions of  Land  Department. 

Courts  of  equity  will  always  interfere  to 

Erevent  injustice  and  wrong  after  the  matter 
ib  been  finally  determined  in  the  Land  De- 
partment, when  there  has  been  a  manifest  mis- 
application of  the  law  to  the  facts  found  by 
such  department. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Public  Lands,  §§  301-307.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Pawnee  Coun- 
ty; before  Justice  Rayard  T.  Halner. 

Action  by  the  Citizens*  Trading  Company 
against  the  United  States  and  T.  E.  Gibson, 
Judgment  for  plaintiff,  and  defendants  bring 
error.  Affirmed. 

This  is  an  action  brought  to  declare  a  re- 
sulting trust  to  recover  five  lots  in  the  town- 
site  of  Pawhuska,  of  which  plaintiff  below, 
defendant  in  error  here,  claims  it  had  the 
preference  right  to  purchase  under  Act  Cong. 
March  3,  1903,  c.  1479,  33  Stat.  1081,  relative 
to  the  sale  of  the  Pawhuska  townsite,  by 
reason  of  having  permanent  improvements 
thereon  under  the  terms  of  that  act.  The 
character  of  the  improvements  is  specifically 
set  out  in  the  petition.  The  defendant,  in 
his  answer  and  cross-petition,  admitted  the 
facts  stated  in  plaintiff's  .petition  to  be  true, 
but  claimed  that  the  Improvements  were  not 
In  law  of  the  substantial  character  required 
by  the  instructions  of  the  department.  Roth 
parties  made  motion  for  judgment  on  the 
pleadings.  Motion  of  plaintiff  below  was 
sustained,  judgment  rendered  in  favor  of 
plaintiff,  exceptions  saved,  and  the  case  is 
brought  here  for  review. 

John  Embry,  U.  S.  Atty.,  and  Dale  &  Rler- 
er,  for  plaintiffs  in  error.  E.  W.  King,  for  de- 
fendant in  error. 

IRWIN,  J.  (after  stating  the  facts  as 
above).  Act  Cong.  March  3,  1905,  c.  1479,  33 
Stat.  1061,  is  as  follows  (omitting  the  cap- 
tion) :  "That  there  shall  be  created  an  Osage 
Townsite  Commission  consisting  of  three 
members,  one  of  whom  shall  be  the  United 
States  Indian  agent  at  the  Osage  agency,  one 
to  be  appointed  by  the  chief  executive  of  the 
Osage  tribe,  and  one  by  the  Secretary  of  the 
Interior,  who  shall  receive  such  compensa- 
tion as  the  Secretary  of  the  Interior  may  pre- 
scribe, to  be  paid  out  of  the  proceeds  of  the 
sale  of  the  lots  sold  under  this  act  That  the 
Secretary  of  the  Interior  Bhall  reserve  from 
selection  and  allotment  the  south  half  of 
section  4  and  the  north  half  of  section  9, 
township  25  north,  range  9  east  of  the  In- 
dian meridian,  Including  the  town  of  Paw- 


huska, which,  except  the  land  occupied  by 
the  Indian  school  buildings,  the  agency  reser- 
voir, the  agent's  office,  the  council  building, 
and  the  residences  of  agency  employes,  and 
a  twenty  acre  tract  of  land  Including  the 
Pawhuska  cemetery,  shall  be  surveyed,  ap- 
praised, and  laid  off  into  lots,  blocks,  streets 
and  alleys  by  said  townsite  commission  un- 
der rules  and  regulations  prescribed  by  the 
Secretary  of  the  Interior,  business  lots  to  be 
twenty-five  feet  wide,  and  residence  lots  fifty 
feet  wide,  and  sold  at  public  auction,  after 
due  advertisement  to  the  highest  bidder,  by 
said  townsite  commission,  under  such  rules 
and  regulations  as  may  be  prescribed  by  the 
Secretary  of  the  Interior,  and  the  proceeds 
of  such  sale  shall  be  placed  to  the  credit  of 
the  Osage  tribe  of  Indians:  provided,  that 
said  lots  shall  be  appraised  at  their  real  val- 
ue, exclusive  of  Improvements  thereon  or  ad- 
jacent thereto,  and  the  improvements  ap- 
praised separately;  and  provided,  further, 
that  any  person,  church,  school,  or  other  as- 
sociation in  possession  of  any  of  said  lots, 
and  having  permanent  improvements  thereon 
shall  have  preference  right  to  purchase  the 
same  at  appraised  value,  but  In  case  the 
owner  of  the  improvements  refuses  or  neg- 
lects to  purchase  the  same,  then  such  lots 
shall  be  sold  at  public  auction  at  not  leas 
than  the  appraised  value,  the  purchaser  at 
such  sale  to  have  the  right  to  take  possession 
of  the  same  upon  paying  the  occupant  the 
appraised  value  of  the  improvements." 

An  examination  of  this  record  will  disclose 
that  the  improvement  upon  which  the  oc- 
cupant claims  a  preference  right  of  pur- 
chase of  the  lots  In  controversy  were  of  a 
permanent  character.  This  fact  Is  clearly 
set  forth,  and  an  accurate  and  particular  de- 
scription of  the  kind  and  character  of  the  Im- 
provements is  set  up  in  the  petition,  and  the 
facts  are  expressly  admitted  by  the  answer. 
This  leaves  no  question  as  to  the  Improve- 
ments belug  of  a  valuable  and  permanent 
character.  This  leaves  nothing  for  the  court 
to  consider  but  the  question  of  a  misapplica- 
tion of  the  law  to  the  facts,  and  brings  the 
case  clearly  within  the  class  of  cases  of 
which  courts  of  equity  should  and  will  take 
cognizance.  King  v.  Thompson,  3  Okl.  644, 
39  Pac.  4GG;  Paine  v.  Foster,  9  Okl.  214,  53 
Pac.  109 ;  Moore  v.  Robbins,  96  U.  S.  530.  24 
L  Ed.  848.  The  Improvements  In  this  case 
being  conceded  to  be  lasting,  permanent,  and 
valuable,  there  can  be  no  room  for  doubt  but 
that  the  townsite  board  misapplied  the  law 
to  the  facts;  and  hence  the  decision  of  the 
district  court  was  right  and  should  be  affirm- 
ed, which  is  accordingly  done,  at  the  costs 
of  the  appellant  AH  Justices  concurring, 
except  Justice  HAINER,  who,  having  tried 
the  case  below,  took  no  part  in  this  decision, 
and  PANCOAST,  J„  absent 
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SMITH  itlLT.  8MITH  et  al. 
(Supreme  Court  of  Oregon.    Feb.  4,  1908.) 

Dceos— ExxoxmoN— Pboo-x— Sumoixifcr. 

Where  a  defendant  who  claims  land  under 
an  unattested  and  unacknowledged  deed  contain- 
ing unexplained  erasures,  aaid  to  have  been  exe- 
cuted by  bis  father,  did  not  disclose  his  claim 
until  more  than  a  year  after  bis  father's  death, 
and  In  the  meantime  permitted  the  land  to  be 
treated  as  belonging  to  his  father's  estate,  and 
allowed  the  executors  to  discharge  a  mortgage, 
taxes,  eta,  thereon,  his  explanation  that  he  did 
not  know  that  attestation  or  acknowledgment 
was  necessary,  and  that  he  did  not  disclose  the 
deed  to  his  father's  executors  because  "it  was 
none  of  their  business,"  was  insufficient ;  there 
being  no  claim  that  his  father,  an  experienced 
business  man,  did  not  understand  the  necessity 
of  having  the  deed  witnessed  and  acknowledged, 
and  no  explanation  of  a  circumstance  tending  to 
dispute  defendant's  assertion  that  the  deed  was 
signed  when  it  was  prepared. 

Appeal  from  Circuit  Court,  Multnomah 
County ;  M.  C  George,  Judge. 

Suit  by  William  C.  Smith  and  another 
against  Benjamin  P.  Smith  and  another. 
From  a  decree  for  defendants,  plaintiffs  ap- 
peal Reversed. 

James  T.  Lawler  and  EL  T.  Taggart,  for  ap- 
pellants. H.  H.  Biddell  and  EL  B.  Dufur,  for 
respondents, 

BEAN,  a  J.  This  la  a  controversy  between 
the  heirs  of  H.  A.  Smith,  deceased,  concern- 
ing the  title  to  the  home  property  of  their 
father,  being  lota  7  and  8,  block  21,  Highland, 
Multnomah  county.  The  defendant  B.  F. 
Smith  claims  to  be  the  sole  owner  thereof,  by 
virtue  of  a  deed  executed  to  him  by  his  fa- 
ther about  a  year  prior  to  bis  death.  H.  A. 
Smith  died  on  the  18th  of  May,  1902,  leaving 
a  will  executed  on  the  same  day,  by  which  he 
bequeathed  to  his  wife  16,000  insurance  on 
his  life,  subject  to  the  payment  of  a  $1,200 
mortgage  "upon  my  bouse,  lota  seven  and 
eight,  block  twenty-one,  Highland,  Multno- 
mah county,  Oregon,"  and  gave  to  his  son  B. 
F.  Smith  $1,000  In  cash,  and  use  of  "my  home 
place,"  and  $200  a  year  for  the  care  and 
maintenance  of  the  testator's  wife  during 
her  life;  and  devised  and  bequeathed  all  the 
rest  and  residue  of  his  property  to  his  four 
children  in  equal  shares.  Mrs.  Smith,  his 
widow,  died  a  short  time  after  her  husband's 
death.  At  the  time  of  his  father's  death,  and 
for  some  time  prior  thereto,  B.  F.  Smith  and 
family  were  living  In  the  house  on  the  prop- 
erty In  controversy,  and  continued  to  so  re- 
side during  the  administration  of  the  estate. 
H.  A.  Smith's  will  was  admitted  to  probate 
a  few  days  after  his  death,  and  the  executors 
nominated  by  him  appointed  They  Included 
the  property  In  controversy  in  the  Inventory 
of  the  estate,  with  the  knowledge  and  with- 
out objection  or  protest  from  B.  F.  Smith, 
and  afterwards  paid  the  mortgage  thereon 
from  funds  belonging  to  the  estate,  and  taxes. 
Insurance,  and  street  assessments.  On  Octo- 
ber 4,  1902,  they  applied  to  the  county  court 
for  an  order  for  the  sale  of  real  estate,  ln- 
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eluding  the  property  In  controversy,  for  the 
payment  of  debts  and  expenses  of  administra- 
tion, and  defendant  B.  F.  Smith  admitted 
service  of  citation  on  the  matter  of  such  peti- 
tion, and  expressly  consented  in  writing  to 
the  order  of  sale.  The  order  was  made,  but 
the  funds  from  other  sources  were  sufficient 
to  meet  the  expenses  of  administration  and 
debts  of  the  estate,  without  the  sale  of  the 
home  place.  About  the  time  this  fact  was 
ascertained,  and  more  than  a  year  after  his 
father's  death,  B.  F.  Smith  first  asserted  title 
to  the  property  and  disclosed  the  existence 
of  the  deed,  under  which  he  now  claims. 
This  deed  purports  to  have  been  executed  by 
H.  A.  Smith  and  wife  on  the  21st  of  May. 
1901,  about  a  year  prior  to  the  execution  of 
a  will  asserting  title  and  disposing  of  the 
same  property.  It  Is  neither  witnessed  nor 
acknowledged,  and,  according  to  defendant's 
testimony,  was  prepared  by  him  and  signed 
by  his  father  and  mother,  delivered  to  him, 
and  was  in  bis  possession  for  more  than  a 
year  after  the  death  of  bis  father  before  It 
was  disclosed  to  the  executors  or  any  other 
person.  In  the  meantime  the  property  had 
been  considered  and  treated  by  all  parties, 
with  his  knowledge  and  without  objection 
from  him,  as  belonging  to  his  father's  es- 
tate, and  had  been  listed  and  appraised  as 
such.  The  executors  had  paid  the  mortgage, 
taxes,  insurance,  and  assessments  with  his 
knowledge  and  acquiescence,  and  without  the 
slightest  idea  that  be  had  or  claimed  any  in- 
terest in  the  property,  other  than  as  an  heir. 
Now,  these  circumstances,  while  not  conclu- 
sive against -him,  are  such  as  to  occasion 
grave  doubts  as  to  the  validity  of  his  assert- 
ed title,  and  call  upon  him  for  clear  and  con- 
vincing proof  thereof,  and  this,  In  our  opin- 
ion, he  has  not  satisfactorily  given.  He  ex- 
plains the  Irregularity  In  the  execution  of 
the  deed  by  saying  that  he  did  not  know  that 
a  deed  should  be  witnessed  or  acknowledged, 
and  his  failure  to  advise  the  executors  of  Its 
existence  was  because  it  was  none  of  their 
business.  He  does  not  claim,  however,  that 
his  father,  whom  the  record  shows  to  have 
been  a  man  of  large  business  experience,  did 
not  understand  the  proper  manner  of  execut- 
ing deeds  conveying  real  property,  and  it  Is 
hardly  probable  that  he  would  have  executed 
an  instrument  Intending  to  convey  his  home 
place  to  his  son,  without  having  it  witnessed 
and  acknowledged 

Again,  it  is  asserted  by  defendant  that  the 
deed  was  signed  by  the  grantors  at  the  time 
It  was  prepared,  but  the  Instrument  in  evi- 
dence shows  that  the  signatures  of  the  gran- 
tors are  in  a  different  ink  from  that  used  In 
writing  the  body  of  the  deed,  and  there  is  no 
attempted  explanation  of  this  challenging  cir- 
cumstance. And,  finally,  an  inspection  of 
the  deed  Itself  raised  a  suspicion  as  to  its 
genuineness.  A  printed  form  was  used  for 
making  the  deed.  In  the  space  designed  for 
the  description  of  the  property  three  or  four 
lines  of  writing  appear  to  have  been  erased, 
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and  the  deRcrlptlon  of  the  property  In  contro- 
versy or  part  thereof  written  over  the  erased 
I>ortIon.  The  nature  of  the  writing  erased 
cannot  be  determined  definitely,  but  the  fact 
of  an  erasure  can  admit  of  no  doubt.  The 
defendant  offered  no  explanation  of  any  of 
these  discrediting  facts,  and  while  some  of 
the  points  were  not  made  by  plaintiff  In  the 
court  below,  and  probably  cannot  be  urged 
here  as  an  objection  to  the  admission  of  the 
Instrument  in  evidence,  they  are  pertinent 
and  must  be  considered  on  the  question  of  the 
genuineness  of  such  Instrument,  which  is  an 
Important,  If  not  the  controlling,  fact  In  the 
case.  We  do  not  undertake  to  adopt  any 
theory  as  to  how  the  deed  came  to  be  in  Its 
present  form,  nor  Is  it  necessary  for  us  to 
do  so.  It  is  enough  that,  without  a  satisfac- 
tory explanation  of  the  matters  alluded  to, 
the  instrument  cannot  be  accepted  as  a  con- 
veyance of  the  property  in  controversy  from 
H.  A.  Smith  to  the  defendant,  and  given  pre- 
cedence over  the  will  of  the  alleged  grantors 
of  a  later  date. 

It  follows,  therefore,  that  the  decree  of 
the  court  below  should  be  reversed,  and  it  Is 
so  ordered. 


MA  GONE  v.  'PORTLAND  MFG.  CO. 
(Supreme  Court  of  Oregon.    Feb.  4,  1908.) 

1.  Master  and  Skbvant— Duty  op  Master- 
Warning— Minors. 

Where  the  dangers  of  an  employment  are 
visible  so  that  any  man  of  ordinary  intelligence 
could  not  fail  to  Bee  and  comprehend  them,  an 
employer  is  under  no  obligation  to  warn  the 
servant  of  their  existence;  but  if  the  employe1 
is  a  minor,  who  because  of  his  immature  age, 
inexperience,  or  want  of  comprehension  does  not 
appreciate  the  danger,  though  it  is  open  and  ap- 
parent, it  is  the  duty  of  the  employer  to  caution 
him  of  it,  and  instruct  him  how  to  avoid  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  81  308-316%.] 

2.  Same— Care  Required  of  a  Minob— As- 
sumption of  Risk. 

Care  and  caution  of  a  minor  to  avoid  dan- 
ger can  only  be  required  to  the  extent  that  the 
danger  is  appreciated  by  him,  and  the  assump- 
tion by  a  minor  of  the  risks  of  an  employment 
is  commensurate  with  his  age,  experience,  and 
capacity. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  SI  601-609.] 

3.  Same — Actions  fob  I  njubies— Questions 

FOB  JUBT  —  CONTBIBUTOBT  NEGLIGENCE  OF 
MlNOB. 

Whether  a  servant,  a  minor,  was  negligent 
in  putting  his  hand  under  certain  knives  of  a 
machine  while  it  was  not  in  motion,  held,  under 
the  evidence,  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  ftg  1089-1132.] 

4.  Same— Effect  of  Circumstance. 

Where  an  employe's  work  requires  haste, 
and  his  whole  energy  and  attention  is  absorbed 
in  performing  it,  he  is  not  conclusively  presum- 
ed to  have  a  particular  danger  incident  to  his 
work  constantly  in  mind,  and  the  care  and  at- 
tention required  may  depend  upon  the  facts  of 
the  particular  case,  so  that  whether  they  are 
such  as  to  excuse  him  from  the  degree  of  care 


and  thoughtfulness  ordinarily  required  will  be- 
come a  question  of  fact  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant.  §§  1089-1132.] 

5.  Same— Sufficiency  of  Wabning. 

Whether  a  servant,  a  minor,  was  sufficient- 
ly warned  of  the  dangers  of  his  employment  at 
a  certain  machine,  held,  under  the  evidence,  for 
the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  1044-1050.] 

Appeal  from  Circuit  Court,  Multnomah 
County;  Alfred  E.  Sears,  Jr.,  Judge. 

Action  by  Roscoe  Magone,  by  his  guard- 
ian ad  litem,  against  the  Portland  Manufac- 
turing Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

Plaintiff,  by  his  guardian  ad  litem,  brought 
this  action  to  recover  damages  for  personal 
injuries.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Defendant  Is  a  corporation 
operating  a  mill  at  St.  Johns,  Or.,  for  the 
manufacture  of  material  for  boxes,  baskets, 
furniture,  etc.,  by  the  use  of  various  ma- 
chines operated  by  steam  power.  The  partic- 
ular machine  by  which  plaintiff  was  injured 
consists  of  two  stationary  knives  set  oppo- 
site each  other  wtlh  the  edges  downward, 
about  18  inches  long  and  6  Inches  apart,  to 
cut  stock  for  grape  baskets,  the  stock  being 
fed  to  the  knives  upon  a  movable  table  press- 
ed up  against  them,  which  is  operated  auto- 
matically when  the  machine  Is  in  motion. 
When  cut  the  finished  stock  Is  crowded  up 
between  the  knives  and  removed  by  hand 
from  above,  the  exposed  stock  being  about 
18  inches  above  the  edge  of  the  knives.  The 
machine  Is  operated  Intermittently  at  the 
will  of  the  operator,  being  stopped  to  place 
a  fresh  supply  of  material  on  the  table,  viz., 
25  or  30  thicknesses  at  a  time,  which  would 
take,  plaintiff  says,  "two  or  three  minutes"; 
another  witness  says,  "six  or  seven  minutes" 
— and  then  the  machine  Is  set  in  motion,  and 
continues  so  until  such  material  Is  all  cut. 
When  the  table  is  down,  the  space  between 
It  and  the  knives  is  about  6  inches.  Plain- 
tiff's duty  at  this  machine  was  to  carry  away 
the  finished  stock  from  above  the  knives  and 
place  It  upon  tables  situated  from  a  few  feet 
to  15  feet  away;  and  when  the  machine  was 
stopped  for  the  reloading  of  the  table  his 
duty  was  to  pick  up  from  the  floor  the  culls 
and  waste  with  a  fork  and  load  them  upon  a 
wheelbarrow  and  take  them  to  the  engine, 
about  50  feet  away — plaintiff's  position  being 
on  the  opposite  side  of  the  machine  from  the 
operator — and  it  kept  him  very  busy.  He 
says:  "Why,  I  bad  to  take  the  stuff,  and 
run  over  to  one  table,  and  then  run  back 
again  to  get  It;  had  to  hurry,  it  piled  up  so 
quick  there  at  the  machine."  Plaintiff  went 
to  work  at  this  machine  for  the  first  time 
about  10  oclock  on  the  morning  of  the  Injury, 
and  as  the  machine  was  stopped  for  the  re- 
loading of  the  table  he  would  put  his  hand 
up  under  the  knives  to  push  up  the  stock  that 
could  not  be  reached  from  above.  When 
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asked  why  be  put  his  hand  up  under  the 
knives  be  said:  "Well,  I  put  my  hand  un- 
der tbe  knives,  because  whenever  the  ma- 
chines stopped — after  It  stopped — I  -would 
put  my  hand  under  the  knives  to  get  out 
the  place  for  a  distance  of  about  18  inches, 
and  then  I  would  go  and  clean  up  tbese  here 
culls  over  the  floor.  I  have  to  keep  the  waste 
from  the  macbine,  and  when  the  macbiue 
would  start  up  I  would  get  back  there  in 
time.  I  would  hear  the  macbine  start  up, 
and  get  back  in  time  before  the  machine 
would  run  over — the  culls  would  run  over — 
not  the  culls,  but  the  stock,  would  run  over 
the  top  and  fall  on  the  floor.  I  wanted  to  get 
back  in  time  that  way.  Well,  I  would  have 
more  time  that  way.  If  1  didn't  do  that, 
why  then  I  would  have  to  keep  watching  tbe 
machine  so  close  I  could  not  clean  up  the 
floor.  I  could  not  go  far  enough  away.  So  I 
would  clean  up  that,  and  I  would  not  have 
to  be  watching  tbe  machine  all  tbe  time 
while  I  went  to  clean  up  the  floor,  and  as 
soon  as  I  would  hear  the  machine  start  to 
going  then  I  would  go  back  and  be  there  in 
plenty  of  time."  In  another  answer  he  says: 
"Well,  it  was  all  I  could  do  to  keep  up  with 
it  I  could  hardly  keep  up  with  It.  There 
was  so  much  stuff."  He  had  been  at  work 
at  this  machine  only  about  three-fourths  of 
an  hour  when  be  again  put  bis  hand  under 
the  knives  to  remove  the  stock  between  them, 
and  the  machine  was  started,  as  he  describes 
it:  "When  I  went  to  get  it  out  that  time  I 
was  shoving  it  up  through.  I  don't  know 
whether  I  got  It  all  out  or  not  that  time. 
The  machine  came  right  down  and  took  my 
hand  away.  It  hit  so  I  didn't  know  it  was 
off."  Then  again  he  says  that  it  started  up 
quicker  that  time  than  before;  that  it  gen- 
erally waits  a  minute  or  two,  but  that  tune 
it  started  a  good  deal  quicker — in  about  15 
seconds.  Plaintiff  was  about  16  years  and  3 
months  old  at  the  time  of  the  injury.  He 
was  in  the  sixth  grade  in  tbe  public  school. 
Previous  to  this  time  he  had  lived  about 
four  years  in  Selftvood,  and  then  about  two 
years  In  St.  Johns.  The  only  experience  he 
had  had  in  any  kind  of  work  prior  to  his 
employment  by  defendant  on  January  19, 
1900,  was  about  a  month  in  a  shingle  mill 
helping  to  fix  some  concrete  and  assisting  to 
clean  trash  out  of  the  conveyor,  and  a  little 
while  In  a  brickyard  wheeling  soft  brick. 
The  accident  occurred  on  the  13th  of  Feb- 
ruary, 1906.  Prior  to  the  morning  of  the 
accident  he  was  off -bearer  from  a  Jointer,  a 
machine  consisting  of  one  long  knife,  the 
material  from  which  was  received  by  the 
plaintiff  directly  from  the  knife.  On  the  day 
he  first  went  to  work  for  defendant  he  was 
told  by  Oberg,  the  operator  of  the  jointer,  to 
"be  careful  of  the  knives,"  and  at  the  time 
of  the  motion  for  the  nonsuit  there  was  no 
evidence  of  any  other  or  different  warning  or 
caution  given  to  plaintiff  at  any  time. 

K.  W.  Wilbur,  for  appellant.  R.  W.  Mon- 
tague and  W.  H.  Stivers,  for  respondent 


EAKIN,  J.  (after  stating  the  facts  as 
above).  The  negligence  of  the  defendant  al- 
leged and  relied  upon  by  the  plaintiff  as  the 
basis  of  recovery,  is  that  the  defendant  care- 
lessly and  negligently  failed  and  neglected 
to  caution  or  warn  plaintiff  of  the  dangerous 
character  of  tbe  said  machine,  and  by  reason 
of  plaintiffs  immaturity  and  inexperience 
he  did  not  comprehend  or  appreciate  the  dan- 
ger, and  this  is  denied  by  the  answer.  And 
it  further  sets  up  tbe  affirmative  defense  of 
contributory  negligence  that  plaintiff  knew  of 
the  danger,  and  that  the  Injury  was  the  re- 
sult of  want  of  care  on  the  part  of  himself 
or  of  a  fellow  servant  Upon  the  trial  at  the 
close  of  plaintiff's  evidence  defendant  moved 
tbe  court  for  nonsuit  (1)  for  the  reason  that 
there  was  no  evidence  to  show  any  negli- 
gence on  the  part  of  defendant;  (2)  that  It 
appears  that  defendant  was  guilty  of  con- 
tributory negligence;  (3)  that  plaintiff  as- 
sumed the  risks  of  his  employment ;  and  (4) 
that  the  injury  was  the  result  of  the  negli- 
gence of  a  fellow  servant.  The  motion  was 
denied  by  the  court,  and  a  verdict  rendered 
for  the  plaintiff,  and  tbe  alleged  error  of 
the  court  in  denying  the  motion  for  the  non- 
suit is  the  only  question  submitted  on  the  ap- 
peal. 

The  general  rule  as  to  the  duty  of  the  mas- 
ter to  warn  the  servant  of  the  dangers  Inci- 
dent to  tbe  employment  Is  laid  down  by  4 
Thompson,  Law  of  Neg.  §  4061,  as  follows: 
"The  master  owes  no  such  legal  duty  to  the 
servant  In  respect  to  dangers  which  are 
open,  visible,  and  obvious  to  the  comprehen- 
sion of  the  servant,  considering  his  years,  ex- 
perience, and  understanding.  In  tbe  case  of 
an  adult  servant  of  bound  mind  the  rule  Is 
understood"  to  be  that  where  tbe  dangers  of 
tbe  employment  are  visible,  so  that  any  man 
of  ordinary  intelligence,  though  not  an  ex- 
pert, could  not  fail  to  see  and  comprehend 
them,  an  employer  Is  under  no  legal  obliga- 
tion to  warn  tbe  servant  of  their  existence; 
but  In  cases  of  infants,  as  we  shall  hereaft- 
er see,  the  rule  is  to  be  applied  with  reference 
to  their  inexperience  and  want  of  compre- 
hension." The  question  here  is  whether  the 
age,  experience,  and  comprehension  of  plain- 
tiff was  such  as  to  render  tbe  danger  open, 
visible,  and  obvious  to  him ;  that  is,  whether 
It  was  a  matter  of  law  or  a  question  of  fact 
and  law  for  the  jury  under  proper  Instruc- 
tions. It  Is  settled  In  this  state  that  care 
and  caution  to  avoid  danger  can  be  required 
of  a  minor  to  the  extent  only  that  such  dan- 
ger is  appreciated  by  him,  taking  into  con- 
sideration his  age,  experience,  and  compre- 
hension of  It.  The  assumption  by  the  minor  of 
the  risks  incldeut  to  the  employment  is  com- 
mensurate with  his  age,  experience,  and  ca- 
pacity. Mundhenke  v.  Oregon  C.  Mfg.  Co., 
47  Or.  127,  8  Pac.  977,  1  L.  R.  A.  (N.  S.)  278 ; 
Westman  v.  Wind  R.  Lbr.  Co.  (Or.)  91  Pac. 
478:  Greenway  v.  Conroy  et  al.,  160  Pa.  185, 
28  AtL  092.  40  Am.  St.  Rep.  715.  In  Mund- 
henke v.  Oregon  C.  Mfg.  Co.,  supra,  Mr. 
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Chief  Justice  Wolverton  sayB:  "It  has  been 
determined  by  this  court  that  only  such  care 
and  caution  to  avoid  the  dangers  of  accident 
can  be  expected  or  required  of  a  person  of 
immature  age  as  is  common  to  other  persons 
of  his  years  of  prudence,  forethought,  and 
discretion.  *  •  •  This  must  necessarily 
be  so,  because  Infancy  and  youth  spring  Into 
manhood  and  maturity  by  degrees  only,  and 
responsibility  develops  accordingly."  In  Mac- 
Donald  v.  O'Reilly,  45  Or.  589,  599,  78  Pac. 
753,  a  case  of  an  Infant  of  tender  years, 
and  the  liability  not  arising  between  master 
and  servant,  Mr.  Justice  Bean  says:  "There 
has  been  a  time  in  the  life  of  every  person 
of  mature  judgment,  as  all  agree,  when  he 
was  incapable  of  exercising  the  care  and 
judgment  necessary  to  avoid  or  avert  dan- 
ger, and  was  non  sui  juris.  There  is  a  time 
also  when  he  is  In  law  an  adult,  and  re- 
sponsible as  such.  Between  these  two  periods 
is  a  transition  stage,  during  which  his  capac- 
ity is  a  matter  of  fact  for  the  Jury."  In 
Westman  v.  Wind  R.  Lbr.  Co.  (Or.)  91  Pac 
478,  480,  Mr.  Chief  Justice  Bean  says:  "It 
was  defendant's  duty,  therefore,  to  point 
out  or  give  him  notice  of  the  danger  incident 
to  his  employment  and  the  risks  attending 
the  same,  •  *  *  unless  they  were  so  open 
and  apparent  that  one  of  his  age,  exper- 
ience, and  capacity,  In  the  exercise  of  ordi- 
nary care  and  prudence,  should  know  and 
appreciate  them  to  the  same  extent  as  an 
adult ;  and  that  was  a  question  for  the  jury." 
These  authorities  lead  to  the  inevitable  con- 
clusion that,  If  the  minor,  by  reason  of  imma- 
ture age,  inexperience,  or  want  of  comprehen- 
sion, does  not  appreciate  the  danger,  although 
it  is  open  and  apparent,  then  it  Is  the  duty 
of  the  master  to  caution  him  of  it,  and  in- 
struct him  how  to  avoid  It.  4  Thompson,  Law 
of  Neg.  f S  4092-4093 ;  Bonn  Mfg.  Co.  v.  Erick- 
son,  55  Fed.  943,  5  C.  C.  A.  341. 

The  danger  or  risk  which  plaintiff  incur- 
red was  not  his  contact  with  machinery  In 
operation.  In  that  it  differs  from  most  of 
the  cases  on  this  question.  His  was  the  risk 
of  being  surprised  by  the  machine  starting 
prematurely.  Aside  from  the  question  of  the 
carelessness  of  a  fellow  servant  that  this 
suggests,  it  also  has  to  do  with  the  charge 
of  contributory  negligence  by  plaintiff.  When 
he  placed  his  hand  under  the  knife  the  ma- 
chine was  at  rest  and  harmless,  except  for 
the  danger  of  its  starting  unawares.  He  had 
previously  noted  that  it  took  a  certain  time 
to  reload  the  table,  and  was  acting  upon  the 
presumption  that  such  stops  would  continue 
uniform.  He  was  rushed  with  his  work,  and 
absorbed  with  the  one  thought  of  keeping  up 
with  it,  attempting  to  economize  his  time. 
Under  these  circumstances  we  are  not  justi- 
fied in  saying  that  as  a  matter  of  law  such 
act  was  contributory  negligence  on  bis  part. 
Dowling  v.  Allen  &  Co.,  74  Mo.  13,  41  Am. 
Rep.  298.  It  Is  a  question  of  fact  and  law 
for  the  Jury,  under  proper  Instructions,  to 
say  whether  the  danger  was  open,  visible, 


and  obvious  to  plaintiff,  considering  his  age, 
experience,  and  capacity.  The  defendant 
urges  that,  because  the  plaintiff  knew  if  he 
got  his  band  under  the  knives  while  the  ma- 
chine was  running  It  would  be  hurt;  that, 
therefore,  It  was  negligence  for  him  to  put 
his  hand  in  the  machine;  and  that  he  Is 
thereby  precluded  from  recovery.  His  testi- 
mony upon  this  matter  Is  as  follows:  "Q. 
Didn't  you  know  if  you  put  your  hand  under 
there  and  It  started  it  would  cut  your  hand 
off?  A.  Yes;  If  it  would  start  up,  I  knew 
It  would  get  my  hand.  Q.  Well,  why  did  you 
do  it?  A.  Well,  I  didn't  suppose  it  would 
start  up  so  quick.  I  didn't  think  about  that. 
I  was  thinking  about  getting  the  stuff  out  of 
there  the  shortest  time.  I  was  thinking  of 
getting  the  stuff  out  of  the  machine  so  as  I 
could  get  that  off  of  the  floor.  I  wasn't 
thinking  much  about  the  knives.  I  was  think- 
ing of  just  keeping  up  with  the  work." 
Where  plaintiff's  work  required  haste,  and 
his  whole  energy  and  attention  was  absorbed 
In  performing  It,  he  is  not  conclusively  pre- 
sumed to  have  constantly  In  mind  a  particu- 
lar danger  incident  to  his  work.  The  care 
and  attention  required  of  an  employe1  while 
working  about  dangerous  machinery  may  de- 
pend upon  the  facts  of  the  particular  case — 
whether  they  were  such  as  to  excuse  him 
from  that  degree  of  care  and  thoughtfulness, 
which  a  prudent  man  would  ordinarily  exer- 
cise. Whether  in  such  a  case  the  injured 
party  was  guilty  of  contributory  negligence 
is  a  question  of  fact  for  the  jury.  In  Viohl 
v.  N.  P.  Lbr.  Co.,  46  Or.  297,  301,  80  Pac.  112, 
Mr.  Justice  Bean  says:  "Indeed,  in  an  ac- 
tion against  a  master  to  recover  damages 
for  an  injury  to  a  servant,  due  to  the  negli- 
gence of  the  former,  the  question  of  contrib- 
utory negligence  on  the  part  of  the  injured 
party  is  ordinarily  a  question  of  fact  in  all 
cases.  *  *  *  It  Is  not  declared  as  a  mat- 
ter of  law  In  any  case,  unless  the  danger  was 
not  only  avoidable  if  the  servant  had  acted 
prudently,  but  also  such  as  no  prudent  man 
would  have  incurred.  Mere  knowledge  of 
the  danger  is  not  conclusive  of  negligence  in 
falling  to  avoid  It.  A  servant's  knowledge 
and  his  voluntary  exposure  to  the  danger  are 
probative  facts  from  which  the  ultimate 
fact  of  negligence  must  be  determined,  but 
they  are  not  conclusive."  See,  also,  Nosier 
v.  Coos  B.  R,  Co.,  39  Or.  331,  64  Pac.  644; 
Roth  v.  N.  P.  Lbr.  Co.,  18  Or.  205,  22  Pac. 
842 ;  Johnston  v.  O.  S.  L.  Ry.  Co.,  23  Or.  94, 
31  Pac.  283.  In  the  latter  case  the  danger 
was  open  and  visible,  and  the  question  of 
contributory  negligence  was  held  to  be  for 
the  jury,  and  a  nonsuit  was  set  aside. 

Defendant  insists,  however,  that  plaintiff 
was  duly  warned  of  the  danger,  and,  there- 
fore, It  was  not  at  fault.  The  only  warning 
was  that  given  on  the  19th  of  January,  the 
day  he  began  work  for  the  defendant,  not  by 
the  superintendent,  or  foreman  of  the  defend- 
ant, but  by  a  fellow  workman.  He  says: 
"Mr.  Oberg  kind  of  warned  me  from  the  ma- 
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chine."  He  said:  "Be  careful  of  the  knives.*' 
This  referred  to  the  Jointer.  It  was  more 
than  three  weeks  later  when  he  went  to  work 
at  the  machine  In  which  be  was  injured.  It 
was  operated  Intermittently,  and  this  was 
apparently  what  misled  the  plaintiff.  He 
had  been  shown  how  to  take  hold  of  the  stock 
In  carrying  it  away  to  avoid  dropping  it; 
but  there  was  no  reference  in  such  instruc- 
tions to  the  dangers  incident  to  the  work. 
4  Thompson,  Law  of  Neg.  §  4093,  says :  "The 
master  Is  here,  as  in  every  other  case,  bound 
to  act  reasonably  and  justly;  and  this  rule  re- 
quires him  to  give  suitable  warning  and  in- 
structions to  a  minor  employe  in  regard  to 
any  danger,  whether  open  or  concealed,  where 
the  danger  is  not  sufficiently  obvious  to  the 
intelligence  or  experience  of  the  employe  in 
the  exercise  of  ordinary  care  on  his  part; 
this  care  being  measured  by  the  maturity  of 
his  faculties  and  the  amount  of  his  experi- 
ence." And  he  further  says  that  the  warn- 
ing should  be  graduated  to  the  youth,  ignor- 
ance, and  Inexperience  of  a  minor.  In 
Coombs  v.  New  Bedford  Cordage  Co.,  102 
Mass.  572,  8  Am.  Rep.  506,  in  the  case  of  a 
boy,  14  years  of  age,  the  dangers  of  the  ma- 
chinery were  open  and  apparent,  and  it  was 
held  that  whether  the  boy  appreciated  the 
danger,  and  whether  the  defendant  had 
given  him  sufficient  or  reasonable  notice  of 
it,  were  questions  for  the  jury.  And  on  the 
second  appeal  (at  page  506  of  102  Mass.,  3 
Am.  Bep.  506)  the  court  held  that  the  notice 
of  the  nature  of  the  risk  to  be  given  by  an 
employer  to  a  minor  must  be  such  as  will  en- 
able a  person  of  his  youth  and  inexperience 
in  business  intelligently  to  appreciate  the 
nature  of  the  danger  attending  its  perform- 
ance; and  it  is  held  that  this  is  a  question 
of  fact  for  the  jury.  To  the  same  effect  was 
King  v.  Lbr.  Co.,  03  Mich.  172,  53  N.  W.  10; 
Bonn  Mfg.  Co.  v.  Erickson,  55  Fed.  943,  5  C. 
C.  A.  341.  The  work  of  plaintiff  in  the  man- 
ner of  its  execution  at  the  machine  where  he 
was  Injured  in  no  manner  resembled  the 
work  at  the  jointer.  The  machine  was  al- 
ready in  motion  when  the  plaintiff  was  call- 
ed to  off-bear  from  It.  Whether  he  should 
have  been  cautioned  to  keep  entirely  away 
from  the  knives,  even  when  not  In  operation 
or  as  to  the  Irregularity  of  Its  operation,  or 
otherwise  Impressed  with  the  dangers  of  the 
situation,  depended  upon  plaintiffs  capacity 
to  appreciate  It  Whatever  was  required  to 
fix  in  his  mind  the  risk  to  which  his  work 
was  incident  is  the  measure  of  defendant's 
duty.  It  is  said  by  Mr.  Justice  McGraff  in 
King  v.  Lbr.  Co.,  supra:  "In  determining 
the  question  of  the  sufficiency  of  the  notice 
it  is  proper  and  necessary  to  take  into  con- 
sideration, not  only  the  plaintiff's  youth  and 
inexperience,  but  also  the  nature  of  the  serv- 
ice, and  the  degree  to  which  his  attention 
while  at  work  would  need  to  be  devoted  to 
its  performance.  As  we  have  seen  that  the 
extent  of  his  capacity  is  a  matter  for  the 
jury,  it  Is  also  for  them  to  determine  from 


the  whole  case  whether  the  notice  given  was 
sufficient  or  reasonable  to  enable  plaintiff  to 
appreciate  the  danger. 

Therefore  the  motion  for  the  nonsuit  was 
properly  denied,  and  the  judgment  is  affirmed. 


BECKWITH  v.  GALICB  MINES  CO.  et  si. 
(Supreme  Court  of  Oregon.  Jan.  28.  1908.) 

1.  Labcxnt  —  Fame  Pretenses  —  Distinc- 
tion. 

Where  possession  of  personal  property  is 
obtained  from  the  owner  by  fraud,  trick,  or 
device,  and  the  owner  intends  to  part  with 
both  possession  and  the  title  when  be  surrenders 
control  of  the  property,  the  offense  is  obtain- 
ing property  by  false  pretenses ;  but  if  the  pos- 
session is  fraudulently  secured,  and  the  owner 
does  not  intend  to  part  with  the  title,  the  of- 
fense is  larceny. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Larceny,  |  32 ;  vol.  23,  False  Pretenses, 
I  16.1 

2.  Cobpobatiows  —  Stock  —  "CEBTmcATE  or 
Stock." 

A  certificate  of  stock  is  the  written  evi- 
dence of  the  right  of  a  party  to  a  pro  rata 
share  of  the  net  profits  or  a  corporation  when 
declared,  or  to  a  like  share  of  the  assets  after 
payment  of  its  debts  in  case  of  dissolution  of 
the  corporation.  Such  certificates  are  not  ne- 
gotiable, but  the  owners  may  be  estopped  to 
assert  title  as  against  bona  fide  purchasers  for 
value  without  notice. 

{Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  12,  Corporations,  §  404. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1032-1033.] 

3.  Same  —  Title  —  Bona  Fide  Purchases  — 

Estoppet,. 

Plaintiff,  pursuant  to  a  contract  for  the 
sale  of  certain  mining  stock,  sent  the  certifi- 
cates containing  a  power  of  transfer  duly  sign- 
ed to  a  bank  designated  by  the  seller,  with  in- 
structions that  It  should  collect  a  draft  attach- 
ed for  the  price,  and  then  deliver  the  certifi- 
cates to  the  buyer.  The  bank  was  in  fact  a 
mere  pretended  institution,  organized  bv  the 
buyer  to  promote  his  criminal  operations  In  se- 
curing possession  of  unlisted  securities  without 
paying  therefor.  The  bank,  without  authority, 
delivered  the  certificates  to  the  buyer,  who  Im- 
mediately sold  the  stock  for  less  than  its  value, 
and  the  stock  after  several  transfers  came  into 
hands  of  defendants,  who  were  bona  fide  pur- 
chasers for  value.  Held  that,  as  plaintiff's  in- 
tention was  to  transfer  the  title  to  the  stock, 
and  his  voluntary  act  in  delivering  the  stock 
to  the  bank  with  the  power  of  attorney  executed 
in  blank  permitted  the  buyer  to  perpetrate  the 
fraud,  plaintiff  was  estopped  to  deny  defend- 
ant's ownership. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  g  546.] 

Appeal  from  Circuit  Court,  Multnomah 
County;  John  B.  Cleland,  Judge. 

Action  by  J.  S.  Beckwlth,  doing  business 
under  the  style  of  J.  S.  Beckwlth  &  Co., 
against  Galice  Mines  Company  and  others. 
From  a  judgment  for  defendants,  plaintiff 
appeals.  Affirmed. 

This  is  a  suit  to  enjoin  the  transfer  on  the 
books  of  a  corporation  of  certain  shares  of 
stock,  evidenced  by  certificates,  and  to  secure 
a  surrender  thereof.  The  complaint  sets 
forth  some  of  the  facts  hereinafter  detailed, 
and  alleges  inter  alia  that  the  plaintiff  at  all 
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the  times  stated  herein  was  the  owner  of  the 
stock  mentioned,  which  was  stolen  from  him 
and  carried  away  by  some  person  unknown 
to  him,  and  that  he  had  never  received  any 
compensation  therefor.  The  defendant  the 
Galiee  Consolidated  Mines  Company,  a  cor- 
poration, which  issued  the  stock,  and  the  de- 
fendants A.  B.  Cousin  and  Milton  Weldler, 
who,  at  the  days  specified,  were  respectively 
the  manager  and  secretary  of  the  company, 
having  no  interest  in  the  result  of  the  suit, 
did  not  controvert  the  facts  stated  in  the 
plaintiff's  primary  pleading.  J.  H.  Pickart, 
H.  A.  Combs,  and  the  Harry  S.  Lewis  &  Co., 
a  corporation,  by  leave  of  court,  were  made 
parties  defendant,  and  jointly  answered, 
denying  the  material  allegations  of  the  com- 
plaint, and  averring  in  effect  that  they  were 
severally  the  owners  of  the  stock  mentioned, 
which  each  purchased  in  good  faith  for  a  val- 
uable consideration,  and  without  any  notice 
of  the  plaintiff's  rights  to  or  Interest  in  the 
property.  The  reply  denied  the  allegations 
of  new  matter  in  the  answer ;  and,  the  cause 
coming  on  for  trial,  the  parties  stipulated  the 
facts,  in  substance,  as  follows:  The  plaintiff, 
J.  S.  Beck  with,  is  a  broker,  doing  business  at 
Pendleton,  Or.,  under  the  firm  name  of  J.  S. 
Beckwith  &  Co.,  and  dealing  in  unlisted 
mining  stocks.  The  defendant  mining  com- 
pany prior  to  October  10,  1905,  issued  two 
certificates  of  its  stock  to  Robert  C.  Yenney 
for  10,000  shares  each,  and  one  certificate  to 
E.  D.  Gaynor  for  5,000  shares,  in  which 
vouchers  It  is  stated  that  they  were  trans- 
ferable on  the  books  of  the  corporation  only 
by  the  holder  thereof  in  person,  or  by  his  at- 
torney, upon  a  surrender  of  the  certificate, 
properly  indorsed.  These  certificates  were 
transferred  to  the  plaintiff  by  the  persons 
to  whom  they  were  issued;  but  as  the  as- 
signments are  identical,  except  as  to  the 
name  of  the  person  subscribed  thereto,  only 
one  Indorsement  will  be  given,  to  wit:  "For 

value  received,    hereby  assign  and 

transfer  unto    shares  of  the  capital 

stock  represented  by  the  within  certificate, 
and  do  hereby  irrevocably  constitute  and  ap- 
point   to  transfer  said  stock  on  the 

books  of  the  within-named  corporation,  with 
full  power  of  substitution  in  the  premises. 
Dated    190-.   [Sigucd]  Robert  C.  Yen- 

ney. In  presence  of  [Signed]  L.  Y.  Ready." 
Prior  to  October  12,  1905,  one  H.  Levy  had 
been  dealing  in  such  stock  at  Chicago,  111., 
and  his  name  then  appeared  in  a  list  of  per- 
sons engaged  as  brokers  In  that  city,  at  which 
time  he  notified  the  plaintiff  that  his  offer 
to  sell  25,000  shares  of  the  Galice  Consolidat- 
ed Mines  Company  at  5%  cents  per  share  was 
accepted,  whereupon  he  directed  that  the  cer- 
tificates, properly  indorsed,  should  be  sent 
to  the  Garfield  Bank  of  Chicago,  with  instruc- 
tions to  hold  the  stock  until  the  money  stip- 
ulated should  be  paid.  The  plaintiff  there- 
upon, without  making  any  other  indorsements 
of  the  certificates,  placed  them  in  an  enve- 


lope, to  which  was  attached  a  bill  of  exchange 
drawn  on  Levy,  payable  at  five  days  sight  to 
the  order  of  the  First  National  Bank  of  Pen- 
dleton, Or.,  for  $1,437.50.  The  following  ad- 
dress, "Mr.  H.  Levy,  Chicago,  111.,  Care  of 
Garfield  National  Bank  (Examination  permit- 
ted)," was  written  on  the  envelope,  which, 
with  its  contents,  was  delivered  to  the  Pendle- 
ton bank  to  forward  by  mail  as  indicated. 
The  cashier  of  the  Pendleton  bank  wrote  to 
the  Garfield  National  Bank  of  Chicago  as 
follows:  "I  Inclose  herewith  for  collection 
and  return  our  regular  No.  38,529.  No  pro- 
test H.Levy.  $1,437.50"— and  placed  the  let- 
ter and  the  envelope  so  delivered  in  another 
wrapper,  which  was  addressed  and  forwarded 
by  mall  to  the  Garfield  National  Bank,  Chi- 
cago, 111.  Soon  thereafter  the  plaintiff  re- 
ceived from  Levy  a  telegram,  which,  omitting 
the  immaterial  parts,  is  as  follows:  "Stock 
not  at  Garfield  Bank.  If  you  mailed  it  to 
Garfield  National  Bank,  notify  postmaster  by 
mail  to  deliver  it  to  the  Garfield  Bank,  56 
Fifth  Avenue.  Postmaster  will  not  recognize 
instructions  by  wire.  There  is  no  Garfield 
National  Bank.  Wire  answer."  Upon  the  re- 
ceipt of  this  message  the  Pendleton  bank, 
complying  with  the  plaintiff's  request,  in- 
structed the  postmaster  at  Chicago  to  deliver 
the  envelope  containing  the  papers  specified, 
as  thus  directed  by  Levy.  The  Garfield  Bank 
was  not  organized  as  a  banking  corporation, 
and  never  did  any  legitimate  banking  busi- 
ness ;  but  Levy,  or  one  George  R.  Neville,  had 
procured  its  name  to  be  inserted  in  the  Rand- 
McNally  Bankers'  Directory,  with  address 
as  1028  E.  Garfield  boulevard,  in  order  to 
advance  their  fraudulent  schemes.  The  Gar- 
field Bank  is  a  pretended  institution,  and 
as  such  was  conducted  by  Levy,  Neville,  and 
others  to  promote  their  criminal  operations 
in  securing  possession  of  unlisted  mining 
stocks  which  they  disposed  of  without  making 
any  returns  in  money  therefor.  The  plain- 
tiff, prior  to  October  12,  1905,  had  never  done 
any  business  with  Levy  or  his  associates ;  nor 
did  he  know  either  of  them,  or  such  simulat- 
ed bank,  or  their  method  of  doing  business. 
The  Garfield  Bank,  upon  the  receipt  of  the 
envelope  mentioned,  and  without  any  author- 
ity therefor,  delivered  the  certificates  to 
Levy,  who  sold  all  the  stock  in  question  to 
brokers  at  prices  not  exceeding  two  cents  per 
share ;  and  neither  he,  his  associates,  nor  the 
bank  ever  made  any  payment  therefor,  or  ac- 
counted in  any  manner  for  the  certificates. 
The  method  whereby  the  plaintiff  was  de- 
prived of  the  stock  was  practiced  by  Levy  and 
Neville  prior  thereto  In  dispossessing  many 
other  persons  of  like  property.  Levy,  in  No- 
vember, 1905,  was  arrested  and  held  under  an 
Indictment,  which  charged  him  with  using 
the  United  States  mails  for  fraudulent  pur- 
poses, and  Neville,  to  escape  apprehension, 
left  Chicago,  and  is  a  fugitive  from  justice. 
The  stock  in  question,  after  several  trans- 
fers, was  purchased  by  the  defendants:  J. 
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H.  Pickart,  10,000  shares  for  $325 ;  H.  A. 
Combs,  0,000  shares  for  $  162.50;  and  the 
Harry  8.  Lewis  &  Company,  a  corporation, 
10,000  shares  for  $300.  Each  of  the  defend- 
ants last  named  was  a  bona  fide  purchaser 
of  the  stock  for  value,  and  obtained  a  cer- 
tificate therefor,  relying  upon  the  authority 
conferred  by  the  assignment  and  power  of  at- 
torney, and  each  secured  such  property  with- 
out notice  or  knowledge  of  any  claim  thereto 
on  the  part  of  the  plaintiff.  Based  on  these 
facts,  which  in  a  more  extended  form  the 
court  adopted  as  Its  findings,  the  temporary 
injunction  that  had  been  issued  was  dis- 
Holred,  and  the  suit  dismissed,  from  which 
decree  the  plaintiff  appeals. 

J.  A.  Fee,  L.  B.  Reeder,  and  McCourt  & 
Phelps,  for  appellant  H.  K.  Sargent,  for  re- 
spondents. 

MOORE,  J.  (after  stating  the  facts  as 
above).  It  is  contended  by  plaintiff's  counsel 
that  the  mode  adopted  by  Levy  to  secure  pos- 
session of  the  stock  constitutes  larceny 
whereby  no  title  passed  by  his  delivery  of 
the  certificates  to  the  persons  from  whom  the 
defendants,  answering  herein,  obtained  them, 
and  hence  an  error  was  committed  in  dis- 
missing the  suit.  In  support  of  the  doctrine 
thus  maintained  two  decisions  of  this  court 
are  cited:  In  State  v.  Skinner,  29  Or.  599, 
46  Pac.  368,  the  defendant  was  indicted  for 
the  crime  of  larceny  by  bailee.  At  his  trial 
evidence  was  introduced  tending  to  show 
that,  as  an  agent  of  a  building  and  loan  as- 
sociation, the  defendant  falsely  represented 
to  one  R.  B.  Dixon  that,  in  order  to  secure  a 
loan  of  money  from  his  principal,  the  ap- 
plicant, as  a  condition  and  guaranty  of  good 
faith,  was  required  to  advance  1  per  cent, 
of  the  sum  desired,  $10  of  which  was  to  be 
paid  for  procuring  and  examining  an  abstract 
of  the  title  to  the  farm  land  offered  as 
security,  If  the  loan  was  approved,  and  the 
remainder  to  be  credited  on  the  note  given  as 
evidence  of  the  indebtedness;  but  If  the  ap- 
plication for  the  loan  was  rejected,  the  money 
so  paid  was  to  be  returned.  Dixon  thereupon 
applied  for  a  loan  of  $10,000,  and  gave  the 
defendant  $100,  which  the  latter  converted  to 
his  own  use.  A  judgment  of  conviction  hav- 
ing been  rendered,  the  defendant  appealed; 
his  counsel  maintaining  that  the  evidence  was 
insufficient  to  establish  the  existence  of  any 
trust  relation  between  the  defendant  and 
Dixon,  and  hence  the  trial  court  erred  in  re- 
fusing to  direct  a  verdict  of  acquittal  as  re- 
quested. In  affirming  the  judgment  it  was 
held  that  the  evidence  was  sufficient  to  show 
that  Dixon  parted  with  the  title  to  the  mon- 
ey advanced  only  In  case  a  loan  was  made, 
and  for  that  reason  the  testimony  was  suf- 
ficient to  warrant  a  conviction.  In  deciding 
tbat  case  an  excerpt  from  the  opinion  of  Mr. 
Justice  Caton,  In  Welsh  v.  People.  17  111.  339, 
Is  taken  in  distinguishing  between  simple 
larceny  and  larceny  by  bailee  as  follows: 


"Where  *  *  *  the  alleged  larceny  is  per- 
petrated by  obtaining  the  possession  of  the 
goods  by  the  voluntary  act  of  the  owner  un- 
der the  Influence  of  false  pretenses  and  fraud, 
*  •  *  there  Is  no  real  difficulty  In  deducing 
the  correct  rule  by  which  to  determine 
whether  the  act  was  a  larceny  and  felonious, 
or  a  mere  cheat  and  swindle.  The  rule  Is 
plainly  this:  If  the  owner  of  the  goods  al- 
leged to  have  been  stolen  parts  with  both  the 
possession  and  the  title  to  the  goods  to  the 
alleged  thief,  then  neither  the  taking  nor  the 
conversion  is  felonious.  It  can  but  amount  to 
a  fraud.  It  Is  obtaining  goods  under  false 
pretenses.  If,  however,  the  owner  parts  with 
the  possession  voluntarily,  but  does  not  part 
with  the  title,  expecting  and  Intending  that 
the  same  thing  shall  be  returned  to  him, 
or  that  it  shall  be  disposed  of  on  his  account, 
or  in  a  particular  way,  as  directed  or  agreed 
upon,  for  his  benefit,  then  the  goods  may  be 
feloniously  converted  by  the  bailee,  so  as  to 
relate  back  and  make  the  taking  and  con- 
version a  larceny.  The  pointed  inquiry  In 
such  a  case  must  always  arise,  did  the  owner 
part  with  the  title  to  the  thing,  and  was  the 
legal  title  vested  In  the  prisoner?  If  so,  he 
was  not  guilty  of  larceny."  The  other  case  is 
State  v.  Ryan,  47  Or.  338,  82  Pac.  703,  1  L. 
R.  A.  (N.  S.)  862,  In  which  the  defendant 
was  charged  with  the  crime  of  larceny.  At 
his  trial  testimony  was  Introduced  tending 
to  show  that  pursuant  to  his  fraudulent  rep- 
resentations be  induced  one  John  F.  Roth  to 
deliver  to  him  $2,000  as  evidence  of  responsi- 
bility to  hold  a  sum  of  money  claimed  to  have 
been  staked  on  a  trial  of  human  speed,  which 
proved  to  be  a  fake  race.  The  court  there- 
upon charged  the  Jury  inter  alia  as  follows: 
"So  you  are  to  consider  whether  or  not  this 
whole  transaction  was  a  mere  scheme  or 
device  to  steal  Roth's  money."  An  exception 
having  been  taken  to  such  language,  it  was 
contended  by  defendant's  counsel,  on  an  ap- 
peal from  a  Judgment  of  conviction,  that  an 
error  was  thus  committed.  In  affirming  the 
Judgment,  a  part  of  the  opinion  of  Mr.  Jus- 
tice Caton  (Welsh  v.  People,  supra)  Is  again 
quoted,  and  It  was  ruled  that,  If  the  posses- 
sion of  the  money  was  obtained  by  fraud, 
trick,  or  device,  and  the  owner  intended  to 
part  with  the  title  when  he  surrendered  the 
control,  the  offense,  if  any,  was  obtaining 
money  under  false  pretenses,  but  that,  though 
the  possession  might  have  been  secured  in  the 
manner  last  indicated,  yet,  if  the  owner  did 
not  intend  to  part  with  the  title,  the  crime 
was  larceny,  and  hence  the  instruction  was  a 
correct  statement  of  the  law  applicable  to  the 
facts  involved. 

The  elementary  proposition  thus  announc- 
ed is  undoubtedly  controlling  in  the  case  at 
bar,  and  the  question  to  be  considered  is 
whether  or  not  the  delivery  of  the  certificates 
to  the  Garfield  Bank  of  Chicago  manifests 
an  Intention  on  the  part  of  the  plaintiff  to 
dispose  of  the  title  to  the  property,  or  evinces 
such  conduct,  on  his  part,  as  to  estop  him,  as 
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Is  alleged  In  the  answer,  from  asserting  any 
right  to  the  stock  as  against  the  parties  who 
purchased  it  in  good  faith,  for  a  valuable  con- 
sideration, and  without  any  notice  or  knowl- 
edge of  the  means  adopted  to  effectuate  the 
transfer.  A  certificate  of  stock  Is  the  writ- 
ten evidence  of  the  right  of  a  party  to  a  pro 
rata  share  of  the  net  profits  of  a  corporation 
when  declared,  or  to  a  like  share  of  all  its 
property,  after  the  payment  of  its  debts,  In 
case  of  a  dissolution  of  the  artificial  being. 
Such  certificates  are  not  negotiable  instru- 
ments; but  the  owners  thereof  have  fre- 
quently been  held  to  have  been  estopped  to 
assert  any  title  thereto  as  against  bona  fide 
purchasers  thereof  for  value,  without  notice 
of  the  rights  of  prior  holders.  This  rule  is 
founded  upon  the  principle  that,  when  the 
owner  of  corporate  stock  voluntarily  delivers 
to  another  a  certificate  evidencing  a  right  to 
participate  in  the  profits  or  property  of  a 
corporation,  indorsed  in  blank,  but  containing 
all  the  Indicia  of  ownership  of  the  property, 
he  is  estopped  to  assert  a  title  thereto  as 
against  a  person,  who  in  good  faith  and  for 
value,  purchased  the  certificate  from  the  ap- 
parent owner,  relying  upon  the  written  as- 
signment. The  reason  advanced  for  this  rule 
is  thus  stated  by  a  text-writer :  "In  view  of 
the  custom  by  which  certificates  Indorsed  in 
blank  are  transferable  from  hand  to  hand, 
like  negotiable  paper,  the  owners  of  such 
certificates  should  be  required  to  use  the  ut- 
most care  and  diligence  .in  their  safe  keeping. 
If  a  bona  fide  purchaser  should  be  deceived 
through  any  negligence  or  want  of  diligence 
in  this  respect,  justice  requires  that  the  own- 
er should  suffer  the  loss."  Morawetz,  Priv. 
Corp.  (2d  Ed.)  §  190.  As  supporting  the  text 
quoted,  the  case  of  Shattuck  v.  America  n  Ce- 
ment Company.  205  Pa.  197,  54  Atl.  785,  97 
Am.  St.  Rep.  735,  affords  a  good  illustration. 
In  that  case  the  plaintiff  secured  a  title  to 
certain  certificates  of  stock,  issued  by  the  de- 
fendant to  another,  and  delivered  to  him  with 
an  assignment  and  power  of  attorney  indorsed 
thereon  in  blank.  Without  surrendering  the 
certificates  and  obtaining  others  in  lieu  there- 
of, or  filling  the  blank  spaces  In  the  indorse- 
ment, the  plaintiff  took  the  certificates  to 
brokers  with  whom  he  had  been  accustomed 
to  deal.  The  certificates.  Inclosed  In  an  en- 
velope on  which  the  plaintiff's  name  was 
written,  were  placed  in  a  pocketbook  In  a 
safe  In  which  the  brokers  were  in  the  habit 
of  keeping  securities  belonging  to  their  cus- 
tomers. One  of  the  brokers,  without  author- 
ity from  or  knowledge  of  the  planitiff,  took 
the  certificates  from  the  wrapper  and  pledged 
them  to  a  bank  as  collateral  security  for  a 
bona  fide  loan  of  money,  made  to  him  in  the 
name  of  his  firm,  without  notice  of  any  Inter- 
est of  the  plaintiff  therein.  Default  having 
been  made  in  the  payment  of  the  sum  lent, 
the  bank  sold  the  certificates  to  third  parties, 
whereupon  a  suit  was  instituted  to  enjoin  the 
defendant  from  transferring  on  its  books  such 
certificates  and  Issuing  others  in  place  there- 


of. The  relief  sought  was  granted  by  the 
lower  court;  but  on  appeal  the  decree  was 
reversed,  the  court  holding  that  the  rights  of 
a  bona  fide  holder  as  against  the  true  owner 
of  the  stock  to  whom  the  apparent  owner  had 
sold  or  pledged  It  do  not  depend  on  a  negoti- 
able character  of  the  certificates,  but  rest  on 
the  principle  that,  where  one  has  conferred 
upon  another  by  a  written  transfer  all  the 
Indicia  of  ownership  of  property,  he  is  estop- 
ped to  assert  title  to  it  as  against  a  third 
person,  who  has  In  good  faith  purchased  it 
for  value  from  the  apparent  owner.  So  too, 
in  McNeil  v.  Tenth  National  Bank,  46  N.  Y. 
325,  7  Am.  Rep.  341,  it  was  held  that,  where 
the  owner  of  bank  stock  delivers  to  his  brok- 
ers, to  secure  a  balance  of  account,  certificate 
of  shares,  indorsed  with  blank  assignment, 
and  Irrevocable  power  of  transfer,  and  the 
brokers  without  his  knowledge  pledge  the 
shares  with  other  securities  for  advances,  one 
who  pays  the  advances  at  the  brokers'  re- 
quest, and  in  good  faith  receives  from  them 
the  certificates  and  other  securities,  is  en- 
titled to  bold  the  shares  as  against  the  owner 
for  the  full  amount  of  the  advances  remain- 
ing unpaid,  after  the  other  securities  are  ex- 
hausted. In  deciding  that  case  Mr.  Justice 
Rapallo,  speaking  for  the  court,  says:  "It 
must  be  conceded  that,  as  a  general  rule,  ap- 
plicable to  property  other  than  negotiable  se- 
curities, the  vendor  or  pledgor  can  convey  no 
greater  right  or  title  than  he  has.  But  this 
Is  a  truism,  predicable  of  a  simple  transfer 
from  one  party  to  another  where  no  other  ele- 
ment Intervenes.  It  does  not  Interfere  with 
the  well-established  principle  that,  where  the 
true  owner  holds  out  another,  or  allows  him 
to  appear,  as  the  owner  of  or  as  having  full 
power  of  disposition  over  the  property,  and 
innocent  third  parties  are  thus  led  into  deal- 
ing with  such  apparent  owner,  they  will  be 
protected.  Their  rights  In  such  cases  do  not 
depend  upon  the  actual  title  or  authority  of 
the  party  with  whom  they  deal  directly,  but 
are  derived  from  the  act  of  the  real  owner, 
which  precludes  him  from  disputing  as 
against  them  the  existence  of  the  title  or 
power  which,  through  negligence  or  mistaken 
confidence,  he  caused  or  allowed  to  appear  to 
be  vested  In  the  party  making  the  convey- 
ance." To  the  same  effect  see,  also,  26  Am. 
&  Eng.  Ency.  Law  (2d  Ed.)  879;  10  Cyc.  631 ; 
Brlttan  v.  Oakland  Bank,  124  Cal.  282,  57 
Pac.  84,  71  Am.  St.  Rep.  58;  Walker  v.  De- 
troit Transit  Ry.  Co.,  47  Mich.  338,  11  N.  W. 
187;  Mount  Holly,  etc.,  Co.  v.  Ferree,  17  N. 
J.  Eq.  117;  Pennsylvania  R.  Co.'s  Appeal,  86 
Pa.  80:  Wood's  Appeal,  92  Pa.  379,  37  Am. 
Rep.  694;  Burton's  Appeal,  93  Pa.  214. 

In  the  case  at  bar  the  Garfield  Bank  of  Chi- 
cago was  evidently  organized  to  promote  the 
fraudulent  practices  of  Levy  and  his  asso- 
ciates, who  knew  that  certificates  of  stock, 
assigned  In  blank,  would  not  in  all  probability 
be  sent  to  strangers  as  Intending  purchasers. 
The  insertion  in  a  Bankers'  Directory  of 
such  pretended  institution  would  allay  sus- 
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plcion,  and  give  color  to  Levy's  apparent  hon- 
esty, when  he  requested  the  plaintiff  to  send 
the  certificates  to  that  bank,  properly  In- 
dorsed, to  be  held  until  the  consideration 
agreed  upon  had  been  paid.  The  First  Na- 
tional Bank  of  Pendleton,  Instead  of  mailing 
the  certificates  to  its  regular  correspondent 
in  Chicago,  which  would  undoubtedly  have 
been  done  except  for  the  plaintiffs  request, 
obeyed  his  direction,  and  sent  the  papers,  and 
ultimately  caused  the  postmaster  of  that  city 
to  deliver  them  to  the  simulated  bank.  That 
the  scheme  throughout  was  the  rankest  kind 
of  fraud  will  be  admitted.  The  plaintiff, 
however,  voluntarily  made  such  bank  his 
agent,  clothed  with  apparent  authority,  and 
surrendered  possession  of  the  certificates  with 
the  Intent  that  the  title  to  the  stock  should 
be  transferred  to  Levy,  and  the  only  breach 
of  the  agreement  consists  in  his  failure  to 
pay  the  consideration  which  he  had  promised 
for  the  stock.  The  facts  herein  are  not  the 
same  as  in  State  v.  Skinner,  29  Or.  599,  46 
Pac.  368,  or  in  State  v.  Ryan,  47  Or.  338,  82 
Pac.  703,  1  L.  R.  A.  (N.  S.)  862,  for  in  such 
cases  the  title  to  the  money,  the  possession  of 
which  was  delivered  to  the  respective  defend- 
ants, was  never  expected  to  pass  to  them. 

It  was  the  plaintiff's  voluntary  act  that 
made  It  possible  for  the  defendants,  answer- 
ing herein,  to  rely  upon  the  apparent  owner- 
ship of  the  stock,  evidenced  by  the  assign- 
ment and  irrevocable  power  of  attorney  exe- 
cuted in  blank,  and  as  a  consequence  of  such 
belief  to  expend  their  money  without  notice 
of  any  adverse  right  In  or  title  to  the  stock. 
The  plaintiff's  intention  to  transfer  the  title 
to  the  stock,  and  his  conduct  in  relation  there- 
to, estop  him,  and  bring  the  case  within  the 
rule  that,  when  one  of  two  Innocent  persons 
must  necessarily  sustain  Injury  by  the  fraud- 
ulent act  of  a  third  party,  he  who  first  trust- 
ed such  party,  and  placed  in  his  hands  the 
means  of  committing  the  wrong,  must  bear 
the  loss. 

The  decree  Is  therefore  affirmed. 


TRICKEY  v.  CLARK  et  al. 
(Supreme  Court  of  Oregon.   Jan.  28,  1908.) 

1.  TRIAL— WAIVER  AND  COBBECTION  OF  Er- 
rors— Refusal  of  Nonsuit. 

Though  plaintiff  did  not  prove  a  case  suffi- 
cient to  go  to  the  jury,  a  refusal  of  a  nonsuit 
will  not  be  disturbed  if  defendant  afterward 
supplied  the  omission. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Trial,  8  982.] 

2.  Master  and  Servant— Injury  to  Serv- 
ant —  Negligence  of  Master  —  Question 
for  Jury. 

Whether  defendants  exercised  reasonable 
care  in  providing  a  safe  fastening  for  a  lever, 
by  the  displacement  of  which  a  servant  was 
injured,  held,  under  the  evidence,  to  be  a  ques- 
tion for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  1011-1013, 
1017.] 


3.  Same— Concurring  Negligence  of  Mas- 
ter and  Fellow  Servant. 

A  master  is  liable  for  injuries  to  a  serv- 
ant caused  by  the  concurring  negligence  of  the 
master  and  a  fellow  servant,  which  would  not 
have  happened  but  for  the  master's  negligence. 

[Ed.  Note.— For  cases  in  point.  Cent.  Dig. 
vol.  34,  Master  and  Servant,  g§  516-534.] 

4.  Same  — Injury  to  Servant  —  Proximate 
Cause— Question  for  Jury. 

Whether  the  knocking  loose  of  a  carriage 
fastener  by  a  fellow  employe"  falling  against  it, 
resulting  in  plaintiff's  son  being  injured,  was  a 
natural  consequence  to  be  anticipated  from  de- 
fendant's failure  to  provide  a  safe  and  suitable 
fastener,  held,  under  the  evidence,  a  question 
for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  f  1016.] 

5.  Trial  —  Instructions  —  Failure  to  Re- 
quest. 

Where  a  party  did  not  request  a  direct  in- 
struction upon  a  point,  he  may  not  complain 
of  the  court  a  failure  to  instruct  thereon. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46.  Trial,  §  627.] 

6.  Evidence— Admissions  by  Agent— Compe- 
tency. 

In  an  action  to  recover  for  injuries  to 
plaintiff's  son,  resulting  from  the  lever  of  a 
log  carriage  becoming  unfastened,  statements  by 
defendant's  agent  while  reconstructing  the  mill 
that  the  lever  fastening  was  defective  was 
properly  received,  as  notice  of  such  defect  to  the 
agent  was  notice  to  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  8  909.] 

7.  Same— Opinion  Evidence— Expert  Tes- 
timony—When  Proper. 

In  an  action  for  injuries  resulting  from  a 
lever  being  defectively  fastened,  the  opinion  of 
expert  millmen  as  to  the  safety  and  propriety 
of  the  fastening  was  not  necessary  or  compe- 
tent, where  the  construction  of  the  device  was 
fully  explained  to  the  jury,  and  no  particular 
skill  was  required  to  determine  its  safety. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §  2310.] 

8.  Same— Matters  of  Common  Knowledge. 

In  an  action  for  injuries  resulting  from  a 
lever  being  defectively  fastened,  testimony  that 
the  pin  in  the  fastener  was  so  loose  that  the 
jar  of  the  mill  worked  it  out,  and  that  the  fall 
of  the  fastener  tended  to  knock  it  out,  given  in 
explaining  the  models  of  the  lever  and  fastener 
to  the  jury,  was  not  expert  testimony. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §  2310.] 

9.  Appeal— Record— Questions  Presented 
—Argument  of  Counsel. 

Where  an  objection  to  an  argument  was 
overruled  on  the  ground  that  it  was  in  reply  to 
defendant's  argument,  the  argument  of  defend- 
ant's counsel  not  being  in  the  record,  such  rul- 
ing cannot  be  reviewed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |  2896.] 

Appeal  from  Circuit  Court,  Multnomah 
County;  Alfred  P.  Sears,  Judge. 

Action  by  Charles  G.  Trickey,  as  guardian 
ad  litem  for  Harry  K.  Trickey,  a  minor, 
against  O.  M.  Clark  and  others.  From  a 
judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

This  is  an  action  to  recover  damages  for 
personal  injury  suffered  by  plaintiff's  son,  a 
lad  about  17  years  of  age,  while  working  for 
defendants.  At  the  time  of  the  injury,  and 
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for  some  time  prior  thereto,  defendants  were 
operating  a  steam  sawmill  at  Linnton,  a  few 
miles  below  Portland,  which  they  had  pur- 
chased a  few  months  previously.  The  mill 
was  equipped  with  an  upright  iron  feed  lever 
fastened  to  the  floor  about  2%  feet  from  the 
saw  pit,  and  which  was  connected  with  the 
engine  and  operated  by  the  sawyer  in  moving 
the  log  carriage  forward  and  backward  while 
cutting  lumber.  When  the  lever  was  in  an 
upright  position  the  log  carriage  was  at  rest; 
but  as  there  was  danger  of  it  being  accldent- 
ly  moved,  and  the  carriage  set  in  motion,  it 
was  provided  with  a  cast-iron  drop  fork  lock 
or  fastener  attached  to  the  frame  a  few  Inch- 
es from  the  floor  on  the  side  next  to  the  saw 
pit,  and  an  iron  pin  passing  through  the  lever 
and  frame  just  below  the  lock  for  the  pur- 
pose of  securely  holding  the  lever  in  position 
when  the  carriage  was  at  rest.  As  the  ap- 
pliance came  from  the  manufacturer,  the  lock 
or  fastener  projected  about  an  inch  from  the 
lever  frame,  and  could  be  conveniently  raised 
and  lowered  into  place  with  the  hand  only. 
Some  time  prior  to  defendants'  purchase  of 
the  mill,  however,  a  concave  steel  plate  pro- 
jecting about  2%  inches  had  been  riveted  to 
the  face  of  the  lock  to  enable  the  sawyer  to 
manipulate  it  with  his  foot;  but  for  some 
reason  the  use  of  the  lock,  as  thus  equipped, 
had  been  abandoned  by  the  former  owner  of 
the  mill.  Two  or  three  months  before  the 
accident  complained  of,  and  while  defendants 
were  overhauling  and  repairing  the  mill, 
their  millwright  and  superintendent  contem- 
plated reinstalling  the  lock;  but  objection 
was  made  to  his  doing  so  by  some  employes 
because  it  was  unsafe,  and  had  previously 
permitted  an  automatic  movement  of  the 
carriage.  The  attention  of  one  of  the  defend- 
ants was  called  to  the  matter,  and  he  suggest- 
ed that  a  hole  be  made  through  the  frame 
and  lever  just  below  the  lock,  and  an  iron 
pin  be  provided  to  supplement  the  lock,  which 
was  done  accordingly.  As  thus  equipped  the 
lever  was  used  by  defendants  up  to  the  time 
of  the  accident.  It  was  necessary  in  the 
operation  of  the  mill  to  remove  the  band 
saws  from  the  wheels  upon  which  they  oper- 
ated four  times  a  day  and  take  them  to  the 
filing  room  to  be  filed.  Plaintiff  was  employ- 
ed by  defendants  as  saw  filer,  with  his  son 
as  an  assistant,  and  they  were  accustomed 
to  aid  in  the  work  of  removing  the  saws  and 
taking  them  to  the  filing  room.  It  required  I 
five  or  six  men  to  do  this,  and  they  had  to 
work  in  the  space  between  the  saw  pit  and 
the  lever,  and  roll  or  move  the  saws  over  and 
across  the  carriage  track  to  get  them  to  the 
filing  room.  On  the  day  of  the  accident,  and 
while  a  saw  was  being  removed  and  taken  to 
the  filing  room,  the  teeth  caught  in  the 
clothes  of  one  of  the  workmen,  and  he  was 
thrown  against  the  lever,  knocking  out  the 
pin,  loosening  the  lock,  and  starting  the  log- 
carriage,  which  caught  and  severely  injured 
plaintiff's  son.  This  action  is  brought  to  re- 
cover damages  for  the  Injuries  bo  sustained. 


The  negligence  charged  In  the  complaint  is 
that  defendants  "carelessly  and  negligently 
failed  to  maintain  a  proper  or  safe  fastening 
for  said  lever,  so  as  to  prevent  it  from  jarring 
loose,  or  from  being  accidently  moved  by 
workmen  employed  in  and  about  the  mill, 
and  that  the  unsafe  condition  of  said  lever  in 
being  insufficiently  fastened  and  secured  was 
known  to  the  defendant  during  all  of  said 
time."  The  defendants  deny  the  negligence 
charged  in  the  complaint,  and  affirmatively 
allege  (1)  that  they  had  equipped  their  mill 
with  reasonably  safe  machinery,  tools,  and 
implements,  such  as  ordinarily  used  in  simi- 
lar mills,  and  that  It  was  provided  with  or- 
dinary safe  machinery  and  appliances  In 
good  repair  and  condition  at  the  time  of  in- 
jury to  plaintiff's  ward;  (2)  that  while  the 
saw  was  being  removed  to  the  filing  room  by 
plaintiff  and  his  fellow  servants  one  of  such 
servants  accidently  fell  against  the  lever  and 
released  the  fastening  thereof,  so  that  the 
log  carriage  was  propelled  forward,  injuriug 
plaintiff's  son,  which  accident  was  unavoid- 
able by  defendants;  (3)  that  whatever  neg- 
ligence, if  any,  caused  the  Injury  was  that 
of  a  fellow  servant  and  not  the  defendants: 
(4)  that  plaintiff's  sou  fully  understood  the 
manner  In  which  the  lever  was  fastened,  and 
the  dangers  Incident  thereto,  and  with  such 
knowledge  voluntarily  entered  upon  and  con- 
tinued in  defendants'  service,  and  thus  as- 
sumed all  the  risks  and  hazards  reasonablv 
to  be  apprehended  in  the  performance  of  his 
duties.  The  reply  put  In  Issue  the  averments 
of  the  answer.  Trial  resulted  in  verdict  and 
judgment  in  favor  of  plaintiff,  and  defend- 
ants appeal,  assigning  error  in  overruling 
their  motion  for  nonsuit,  in  the  admission 
and  rejection  of  evidence,  and  in  giving  and 
refusing  certain  instructions. 

J.  F.  Boothe  and  Rufus  Mallory,  for  api»el- 
lants.  E.  E.  Coovert  and  G.  W.  Stapleton, 
for  respondent 

BEAN,  C.  J.  (after  stating  the  facts  as 
above).  The  record  contains  all  the  evidence 
given  on  the  trial.  In  deteimlning  the  ques- 
tions arising  on  the  motion  for  nonsuit  we 
are  therefore  to  consider  the  entire  evidence. 
If  plaintiff  had  not  proved  a  cause  sufficient 
to  be  submitted  to  the  Jury  when  he  rested, 
the  ruling  on  a  motion  for  a  nonsuit  will  not 
l>e  disturbed  If  defendants  afterward  sup- 
plied the  omission.  Bennett  v.  N.  P.  Ex. 
Co.,  12  Or.  49,  6  Pac.  160.  Upon  the  entire 
record  we  think  it  cannot  be  said,  as  a  mat- 
ter of  law,  that  there  was  no  competent  evi- 
dence tending  to  show  that  defendants  did 
not  exercise  reasonable  care  In  providing  a 
suitable  lock  or  fastener  for  the  log  carriage 
lever,  under  the  circumstances  attending  its 
situation  and  location.  The  lock  had  been 
changed  as  it  came  from  the  manufacturer 
by  the  addition  of  a  steel  plate  about  2% 
inches  square,  which  necessarily  made  it 
more  likely  to  drop  from  its  own  weight  or 
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the  accumulation  of  sawdust  thereon,  or  be 
displaced  by  defendants'  employes  working 
near  It.  Defendant  Wilson  testified  that  he 
was  Informed  of  its  alleged  unsafe  condi- 
tions and  the  danger  to  be  apprehended 
therefrom,  and  that  he  advised  the  use  of  a 
pin  as  an  additional  fastener.  The  evidence 
tends  to  show,  however,  that  the  pin  as  ac- 
tually made  was  so  short  and  loose  In  the 
hole  that  a  dropping  of  the  plate  or  an  ac- 
cidental contact  therewith  by  an  employed 
would  have  a  tendency  to  drive  the  pin  out, 
throw  the  lever,  and  start  the  carriage. 
Witness  McKereghan  testified  that  he  could 
knock  the  lock  down  and  drive  the  pin  out  so 
as  to  throw  the  lever  by  one  motion  of  his 
foot.  Moreover  the  fastener  was  located  at 
a  place  where  the  employes  were  compelled 
to  work  In  the  discharge  of  their  duties. 
There  were  only  2%  feet  between  the  lever 
and  the  saw  pit.  In  this  space  five  or  six 
men  were  required  to  work  In  removing  the 
saw.  The  saw  Itself  was  12  inches  wide,  so 
there  was  necessarily  danger  of  the  work- 
men coming  in  contact  with  the  lever,  dis- 
placing the  lock,  and  starting  the  carriage, 
unless  the  lever  was  safely  fastened.  On 
this  evidence  the  court  would  not  be  justi- 
fied in  taking  the  case  from  the  jury,  and 
declaring  as  a  matter  of  law  that  defendants 
exercised  reasonable  care  in  providing  a  safe 
fastening  for  the  lever.  Nor  do  we  under- 
stand counsel  for  defendants  to  make  any 
serious  contention  on  this  point.  Their  posi- 
tion is  that  the  negligence  of  defendants  was 
not  the  proximate  cause  of  the  injury,  but 
it  was  caused  by  an  employe  accideutly  or 
negligently  coming  in  contact  with  the  lever 
and  disengaging  the  lock,  an  event  for  which 
they  were  not  responsible.  The  doctrine  of 
proximate  cause  in  negligence  cases  is  often 
difficult,  and  much  learning  has  been  dis- 
played In  its  discussion.  While  there  is  an 
apparent  if  not  real  conflict  In  the  authori- 
ties, or  rather  in  the  application  of  the  rule 
to  the  facts  of  particular  eases,  we  take  the 
law,  In  any  event,  to  be  settled  that  a  master 
Is  liable  for  an  injury  to  his  servant,  caused 
by  the  concurring  negligence  of  himself  and 
fellow  servant,  which  would  not  have  hap- 
pened had  the  master  performed  his  duty. 
12  Bncy.  (2d  Ed.)  90.") ;  Sherinan  v.  Menom- 
inee River  Lumber  Co.,  72  Wis.  122,  39  N. 
W.  365,  1  L.  R.  A.  173;  Goe  v.  N.  P.  Ry. 
Co.,  30  Wash.  054,  71  Pac.  182;  Gila  Valley, 
G.  &  N.  Ry.  Co.  v.  Lyon  (Ariz.)  80  Pac.  337; 
Siegel,  Cooper  &  Co.  v.  Trcka,  218  111.  559, 
75  N.  E.  1053.  2  L.  R.  A.  (N.  S.)  147,  109 
Am.  St.  Rep.  302;  McGregor  v.  Reid,  Mur- 
docfc  Co.,  178  111.  464,  53  N.  E.  323,  69  Am. 
St.  Rep.  332;  Hansell-Elcock  Foundry  Co. 
r.  Clark,  214  111.  399,  73  N.  E.  787;  Armour 
v.  Golkouska,  202  111.  144,  66  N.  E.  1037; 
Pullman  Palace  Car  Co.  v.  Laack,  143  111. 
242.  32  N.  E.  285,  18  L.  R.  A.  215. 

In  Sherman  v.  Menominee  River  Lumber 
Co.,  supra,  plaintiff  was  injured  by  an  edger 
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In  defendant's  sawmill,  which,  by  reason  of 
a  defect,  was  unnecessarily  dangerous.  He 
was  working  with  the  edger,  and  was  In- 
jured by  a  plank  which  was  thrown  back- 
ward from  the  machinery,  due  to  the  negli- 
gence of  another  operator.  The  trial  court 
held  that  plaintiff  could  not  recover  because 
the  negligence  which  caused  his  injury  was 
due  to  a  co-employe.  But  on  appeal  the 
cause  was  reversed.  The  court  said:  "We 
are  of  the  opinion  that  the  negligence  of  the 
co-emp!oy6  of  the  plaintiff,  under  such  cir- 
cumstances, would  not  excuse  the  defendant, 
but  would  simply  be  negligence  contributing 
to  the  injury  caused  by  the  negligence  of  the 
defendant  and  the  co-employe,  and  the  de- 
fendant would  be  liable  to  the  plaintiff.  The 
culpability  of  defendant  lies  in  the  fact  that 
it  permitted  the  use  of  a  machine  In  doing  its 
work,  which,  by  reason  of  its  defects,  was  un- 
necessarily dangerous  to  its  employes ;  and  It 
cannot  excuse  itself  by  alleging  that  If  it 
had  been  carefully  used  no  accident  would 
have  happened  to  the  plaintiff." 

In  Siegel,  Cooper  &  Co.  v.  Trcka,  supra, 
two  servants  of  defeudant  were  riding  in  an 
elevator.  One  threw  the  other  down,  so  as 
to  cause  his  foot  to  project  over  the  floor  of 
the  elevator,  and  It  was  crushed  in  passing 
a  new  defectively  constructed  entrance.  It 
was  contended  that  defendant  was  not  liable 
for  the  Injury  thus  received,  because  the 
proximate  cause  was  the  negligent  act  of  the 
servant  who  threw  the  plaintiff  upon  the 
floor  of  the  elevator.  But  the  court  ruled 
that,  if  the  defendant  "was  guilty  of  the 
negligence  charged  in  the  declaration,  and 
without  which  the  injury  in  question  would 
not  have  occurred,  then  it  would  make  no 
difference  as  to  its  liability  that  some  act  or 
agency  of  some  other  person  or  thing  also 
contributed  to  bring  about  the  result  from 
which  damages  are  claimed.  Both  or  either 
of  the  contributing  agencies  were  liable  for 
the  Injury  occasioned  by  their  negligence,  ap- 
pellee being  without  fault,  and  not  held  to 
have  assumed  the  risk  involved  in  the  im- 
proper construction." 

In  McGregor  v.  Reid,  Murdock  &  Co.,  su- 
pra, defeudant  had  employed  competent  me- 
chanics to  put  in  a  new  cable  for  its  elevator. 
The  contractors  left  the  fastenings  insecure 
and  unsafe,  by  reason  of  which  the  cable 
parted,  and  on  account  of  a  defective  safety 
device  the  elevator  fell,  injuring  plaintiff. 
The  defendant  insisted  that  the  imperfect 
fastening  of  the  cable  was  the  proximate 
cause  of  the  Injury,  and  that  no  recovery 
could  be  had  against  it,  on  account  of  the 
defective  condition  of  the  safety  device.  The 
court  said:  "This  position  Is  clearly  un- 
tenable. The  two  causes  operated  together, 
and  neither  alone  would  have  caused  the 
elevator  to  fall,  and  if  the  pulling  out  of  the 
cables  was  attributed  to  an  accident  or  to 
the  negligence  of  a  third  person,  and  still  the 
elevator  would  not  have  fallen  without  the 
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negligence  of  appellee,  appellee  would  be 
liable ;  for  both  causes,  operating  proximately 
at  the  same  time,  caused  the  injury." 

In  Gila  Valley,  G.  &  N.  Ry.  Co.  v.  Lyon, 
supra,  plaintiff's  intestate  was  killed  by  rea- 
son of  tbe  concurring  negligence  of  defend- 
ant company  in  constructing  and  maintain- 
ing a  spur  track,  and  tbat  of  the  conductor 
of  the  train  upon  which  he  was  riding  at  the 
time  of  the  accident.  In  discussing  the  ques- 
tion the  court  said:  "In  the  case  at  bar  it 
was  the  duty  of  the  railroad  company  to 
hare  exercised  reasonable  care  and  caution 
to  construct  and  maintain  its  spur  at  the 
place  where  the  accident  occurred  so  as  to 
guard  against  such  accidents  as  might  rea- 
sonably have  been  foreseen  as  liable  to  hap- 
pen. If  it  failed  in  its  duty  In  this  respect, 
it  was  guilty  of  negligence,  and  if  this  negli- 
gence contributed  to  the  accident  in  the 
sense  that  otherwise  it  would  not  have  oc- 
curred, then  its  negligence,  coupled  with  the 
negligence  of  the  conductor,  in  operating  the 
train,  became  the  proximate  cause.  On  the 
other  hand,  if  the  conductor  was  guilty  of 
negligence  in  operating  the  train,  and  this 
negligence,  coupled  with  the  negligence  of 
the  railroad  company  in  the  matter  of  the 
construction  and  maintenance  of  its  spur, 
was  the  cause  of  the  injury,  such  negligence 
on  the  part  of  the  conductor  was  a  concur- 
ring or  co-operative  cause,  but  not  the  sole 
cause.  If  the  negligence  of  the  conductor 
was  such  as  would  have  resulted  In  the  ac- 
cident even  had  the  railroad  company  exer- 
cised due  care  and  diligence,  then  the  neg- 
ligence of  the  conductor  would  have  been 
not  only  the  'proximate,'  but  the  'sole,'  cause 
of  the  Injury,  and  the  railroad  company 
would  not  be  liable.  The  issue  raised  by  the 
pleadings  and  submitted  was  whether  the  ac- 
cident was  caused  in  whole  or  in  part  by  the 
negligence  of  the  company.  The  question 
whether  the  company  was  liable  would  be 
answered  in  the  negative,  were  the  jury  to 
say  that  the  conductor's  negligence  was  the 
sole  cause  of  the  accident,  for,  If  the  sole 
cause,  then  no  negligence  on  the  part  of  the 
company  could  have  contributed  to  it  The 
court  did  therefore  properly  charge  the  jury 
that  in  determining  the  question  whether  the 
company  was  liable  for  the  injury  they  were 
to  find  whether  negligence  on  the  part  of  tbe 
company  contributed  to  the  accident,  or 
whether  It  was  brought  about  solely  by  the 
negligence  of  the  conductor." 

In  Goe  v.  N.  P.  Ry.  Co.,  supra,  a  servant 
employed  about  machinery  slipped,  and  in 
falling  struck  an  unguarded  lever,  which  set 
tbe  machinery  in  motion.  In  endeavoring  to 
catch  himself  he  threw  his  hand  against  a 
cog  wheel,  which  caught  and  ground  it.  It 
was  insisted  by  the  defendant  that  the  in- 
Jury  to  plaintiff  was  caused  by  an  accident, 
for  which  it  was  in  no  way  responsible,  and 
it  was  argued  that,  if  it  had  not  been  for  the 
accident  of  falling,  supplemented  by  the  ac- 
cident of  striking  the  lever,  still  further  sup- 


plemented by  plaintiff  throwing  his  hand  in 
the  cog,  no  injury  would  have  been  sustain- 
ed. The  court  said :  "This  may  be  conceded 
without  settling  the  question  of  proximate 
cause,  for  It  is  well  established  that,  where 
the  primary  cause  of  an  Injury  Is  a  pure  ac- 
cident, occasioned  without  fault  of  the  in- 
jured party,  if  the  negligent  act  of  the  de- 
fendant Is  a  co-operating  or  culminating 
cause  of  the  injury,  or  if  the  accident  would 
not  have  resulted  In  the  injury  excepting 
for  the  negligent  act,  the  negligence  Is  the 
proximate  cause  of  the  injury  for  which 
damages  may  be  recovered." 

We  conclude  from  these  authorities  that, 
if  defendants  were  negligent  in  not  provid- 
ing a  suitable  and  safe  lock  or  fastener  for 
the  feed  lever,  and  without  such  negligence 
the  accident  to  plaintiff's  son  would  not  have 
happened,  they  are  liable -notwithstanding 
the  act  or  negligence  of  a  co-employe1  may 
have  been  a  concurrent  or  co-operating  cause 
of  the  injury.  It  Is  true  a  master  is  respon- 
sible only  for  the  result  of  bis  own  negli- 
gence. To  render  him  liable  for  an  Injury 
to  his  servant,  there  must  be  a  direct  causal 
connection  between  his  misconduct  and  the 
Injury,  and  the  latter  must  be  the  direct  re- 
sult of  some  negligent  act  of  the  master. 
But  he  is  chargeable  with  the  natural  and 
probable  consequence  of  his  own  act,  and  the 
causal  connection  will  be  sufficient,  if,  ac- 
cording to  the  usual  experience  of  mankind, 
the  result  ought  to  have  been  foreseen  and 
provided  against  by  him.  The  intervening 
act  of  a  third  person  or  other  agency  con- 
tributiug  to,  and  bringing  about,  a  condition 
necessary  to  produce  the  Injurious  effect  of 
the  original  negligence,  will  not  excuse  the 
first  wrongdoer,  if  the  intervening  cause  and 
its  probable  consequence  be  such  as  should 
have  been  anticipated  by  the  latter.  Abern 
v.  Oregon  Telephone  Co.,  24  Or.  276,  33  Pac. 
403,  35  Pac.  549,  22  L.  R.  A.  635.  "The  test." 
says  the  Supreme  Court  of  Massachusetts. 
"Is  to  be  found  in  the  probable  injurious  con- 
sequences which  were  to  be  anticipated,  not 
in  the  number  of  subsequent  events  and  agen- 
cies which  might  arise."  Stone  v.  Boston  & 
Albany  R.  R.,  171  Mass.  536,  51  N.  E.  1,  41 
L.  R.  A  794. 

It  Is  claimed  that  the  accidental  or  negli- 
gent tripping  of  the  lock  by  one  of  the  work- 
men falling  against  the  lever  was  a  thing  not 
likely  to  happen  in  the  ordinary  course  of 
events,  and  it  was  therefore  not  the  duty  of 
defendants  to  have  anticipated  or  provided 
against  it.  But  this  was  a  question  for  the 
Jury  to  determine,  as  a  matter  of  fact,  from 
all  the  circumstances  of  the  case.  The  proxi- 
mate cause  of  an  Injury  is  generally  a  ques- 
tion for  the  jury.  It  Is  only  when  the  facts 
and  Inferences  to  be  drawn  from  them  are 
undisputed  that  it  becomes  a  question  for 
the  court.  Ahem  v.  Oregon  Telephone  Co~, 
supra.  There  was  certainly  a  sufficient  dis- 
pute in  this  case  as  to  whether  according  to 
tbe  usual  experience  of  mankind  the  lever 
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by  which  the  log  carriage  was  operated  was 
likely  to  be  moved  and  the  carriage  acciden- 
tally started  by  an  employs  of  defendant  com- 
ing in  contact  with  it,  unless  it  was  secure- 
ly fastened,  to  render  it  a  question  of  fact 
for  the  jury  whether  the  defendants  should 
have  anticipated  and  guarded  against  such 
an  event  Counsel  complain  that  this  ques- 
tion was  not  directly  submitted  to  the  Jury. 
But  the  record  does  not  disclose  that  a  re- 
quest to  do  so  was  made  by  defendants,  not 
that  an  exception  was  saved  to  the  court's 
failure  in  this  regard,  if  there  was  any  such 
failure.  The  defendants  requested  an  instruc- 
tion that,  even  If  they  were  negligent  as 
charged,  they  would  not  be  liable  If  the  In- 
Jury  would  not  have  happened  but  for  some 
Intervening  cause  not  produced  by  them,  and 
which  ordinary  care  on  their  part  could  not 
have  prevented.  This  is  not  the  law  as  we 
understand  it  If  defendants  were  negli- 
gent, an  intervening  cause  or  agency  would 
not  excuse  them  from  the  natural  and  proba- 
ble result  of  their  negligence  if  It  was  their 
duty  to  have  anticipated  and  provided  against 
such  event,  because  such  intervention  would 
be  a  thing  likely  to  happen  in  the  ordinary 
course  of  events.  Lane  v.  Atlantic  Works, 
111  Mass.  136. 

Plaintiff  testified  that  at  the  time  the  mill 
was  being  reconstructed  he  overheard  a  con- 
versation between  some  of  the  employes  and 
Mr.  Mitchell,  who  was  in  charge  of  the  re- 
construction for  defendants,  in  reference  to 
a  defect  in  the  lever  and  the  manner  In  which 
It  was  fastened,  and  was  permitted,  over  the 
objection  and  exception  of  defendants,  to 
relate  such  conversation.  This  evidence  was, 
In  our  opinion,  competent  Mitchell  was  the 
representative  of  defendants  in  charge  of  the 
reconstruction  of  the  mill,  and  notice  to  him 
of  a  defect  in  the  lever  or  fastener  was  no- 
tice to  them.  We  do  not  think  the  jury  could 
have  been  misled  by  supposing  from  this 
testimony  that  a  previous  runaway  of  the 
carriage  had  occurred  while  a  lever  was  In 
use  with  the  same  fastening  as  it  had  at  the 
time  of  the  injury  to  plaintiffs  son,  since  the 
record  shows  that  the  court  on  motion  of 
defendants  withdrew  from  their  considera- 
tion all  testimony  concerning  the  former  run- 
away. It  clearly  appears  that  the  conversa- 
tion testified  to  by  the  witness,  so  far  as  the 
Jury  were  permitted  to  consider,  had  refer- 
ence to  the  lever  used  in  the  mill  prior  to 
defendants'  purchase,  and  the  advisability  of 
reinstalling  such  lever  with  its  then  fastener. 

The  defendants  called  as  witnesses  sever- 
al expert  millmen,  and  sought  to  show  by 
them  that  in  their  opinion,  the  lever  in  use 
at  the  time  of  the  Injury  complained  of  was 
provided  with  a  reasonably  safe  and  proper 
lock  or  fastener.  The  plaintiff  had  previous- 
ly asked  such  a  question  of  one  of  his  wit- 
nesses, but  on  the  objection  of  defendants, 
the  witness  was  not  permitted  to  answer. 
Having  thus  been  instrumental  in  establish- 
ing the  law  of  the  case,  it  would  seem  that 


defendants  could  not  reasonably  complain 
because  the  court  adhered  to  it  throughout 
the  trial.  But  however  that  may  be,  the 
evidence  was  Incompetent  It  was  directed 
to  the  principal  issue  in  the  case,  and  one 
which  the  jury  were  required  to  determine 
from  the  facts,  and  not  from  the  opinions  of 
witnesses.  Models  of  the  lever  and  fastener 
were  before  the  Jury.  Its  construction  and 
operation  were  fully  explained  to  them,  and 
it  required  no  particular  skill  or  science  to 
determine  whether  the  fastener  was  reason- 
ably safe.  The  opinion  of  experts  was  nei- 
ther necessary  nor  competent  Labett,  Mas- 
ter &  Servant  I  880 ;  Harley  v.  Buffalo  Car 
Mfg.  Co.,  142  N.  Y.  81,  86  N.  E.  813;  Pulsi- 
fer  v  Berry,  87  Me.  405,  82  AtL  986.  The 
testimony  of  the  witness  Trlckey  that  the 
pin  used  In  the  fastener  at  the  time  of  the 
accident  was  so  loose  that  the  jar  of  the 
mill,  when  in  operation,  would  work  it  out, 
and  that  of  Bradford  that  the  fall  of  the  clip 
would  have  a  tendency  to  knock  the  pin  out 
was  not  of  this  character.  It  was  given  with 
reference  to  the  models  of  the  lever  and  fas- 
tener used  on  the  trial  and  in  explanation 
of  the  construction  of  such  fastener,  and  its 
operation. 

It  appeared  incidentally  from  the  evidence 
that  a  fastener  for  the  lever  used  by  the  pre- 
vious owner  of  the  mill  had  been  removed 
by  defendants,  and  the  one  in  use  at  the 
time  of  the  accident  substituted  in  place 
thereof.  In  referring  to  the  former  fasten- 
er one  of  the  witnesses  denominated  it  as  a 
"farmer's  rig."  Counsel  for  plaintiff  in  his 
closing  argument  In  alluding  to  the  old  fas- 
tener, so  designated  it,  but  did  not  under- 
take to  describe  it,  but  called  the  jury's  at- 
tention to  the  fact  that  It  had  been  adopted 
after  a  previous  runaway  of  the  carriage, 
and  that  it  had  been  removed  and  another 
substituted  in  its  place  by  defendants.  Coun- 
sel for  defendants  objected  to  these  remarks 
on  the  ground  that  they  were  a  discussion 
of  a  matter  not  in  evidence.  The  court  over- 
ruled the  objection,  for  the  reason  that  the 
argument  "was  fairly  an  answer  to  the  con- 
tention of  the  defendants,"  and  as  the  argu- 
ment of  defendants'  counsel  is  not  in  the  rec- 
ord, we  cannot  say  the  ruling  was  error. 

The  judgment  of  the  court  below  will  be 
affirmed. 


In  re  TURNER'S  WILL. 
(Supreme  Court  of  Oregon.  Jan.  28  1908.) 

1.  Wills—  Execution— Unoue  Influence. 

Evidence  examined,  and  held  to  show  that 
a  will  was  the  free  and  voluntary  act  of  the 
testatrix. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  ||  421-437.] 

2.  Same— Nature  or  Testamentabt  Poweb. 

Every  person  possesses  absolute  dominion 
over  his  property,  and  may  bestow  it  upon 
whomsoever  he  pleases  without  regard  to  nat- 
ural or  legal  claim  upon  his  bounty,  if  he  pos- 
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Besses  testamentary  capacity  and  exercises  his 
own  individual  will  and  judgment  in  the  mat- 
ter. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dif. 
voL  49,  Wills,  |  1.] 

8.  Sua — Validity— Undux  Intluincb. 

A  mere  confidential  relation  existing  be- 
tween the  testator  and  a  beneficiary  nnder  his 
will,  or  the  opportunity  of  such  beneficiary  to 
exercise  undue  influence  over  the  testator,  is  not 
enough  to  avoid  a  will,  but  fraud  or  undue  in- 
fluence to  set  aside  a  will  must  be  such  as  to 
overcome  the  testator's  free  volition  or  conscious 
judgment  and  to  substitute  the  wicked  purposes 
of  another  instead,  and  must  be  the  efficient 
cause  without  which  the  obnoxious  disposition 
would  not  have  been  made. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  |  888.] 

4.  Samk— Evidence. 

Evidence  of  a  statement  of  a  testatrix, 
made  after  the  execution  of  her  will,  that  she 
had  given  her  home  place  to  one  son  and  the 
rest  of  her  property  to  her  other  children  in 
equal  shares,  while  the  will  gave  such  eon  sub- 
stantially all  her  property,  leaving  only  a  cem- 
etery lot  to  pass  by  the  residuary  clause  to  her 
other  children,  although  it  might  be  admissible 
.  to  show  the  state  of  her  mind,  and  whether  she 
fully  understood  what  she  was  doing  when  she 
made  her  will,  is  no  substantial  proof  of  fraud, 
duress,  or  undue  influence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49.  Wills,  f  431.] 

Appeal  from  Circuit  Court,  Umatilla  Coun- 
ty;  H.  J.  Bean,  Jndge. 

Action  by  Alvln  F.  Turner  and  others 
against  Oliver  C.  Turner  and  others  to  con- 
test a  will.  Decree  for  proponents,  and  con- 
testants appeal.  Affirmed. 

This  is  a  proceeding  Instituted  In  the  coun- 
ty court  of  Umatilla  county  to  have  the  pro- 
bate of  the  will  of  Cynthia  A.  Turner  revoked 
and  the  will  set  aside.  The  will  was  execut- 
ed October  7, 1901,  and  the  testatrix  died  Au- 
gust 30,  1905.  At  the  time  of  her  death  she 
left,  surviving  her,  seven  children  and  one 
grandchild.  Her  husband,  and  the  father  of 
these  children,  died  on  May  20,  1898,  leaving 
a  will,  in  which,  after  bequeathing  to  each 
of  his  other  children  the  sum  of  $50,  he  de- 
vised and  bequeathed  the  remainder  of  his 
property,  consisting  principally  of  a  farm 
near  Weston,  to  his  youngest  sons,  Samuel 
O.  and  Oliver  C,  charged  with  the  payment 
of  one-third  the  rent  therefrom  to  his  wife, 
during  her  lifetime.  These  two  sons  were  26 
and  28  years  of  age,  respectively,  at  the  time 
of  their  father's  death,  and  had,  since  their 
majority,  lived  with  and  assisted  in  the  sup- 
port of  their  parents.  After  the  father's  death, 
the  eldest  of  them  (Otis)  resided  on  the  farm 
which  had  been  devised  to  himself  and  broth- 
er, and  the  youngest  (Chauncey)  lived  with 
his  mother  in  a  house  belonging  to  her  in  the 
town  of  Weston.  About  the  1st  of  October, 
1901,  Mrs,  Turner  was  in  poor  health,  and 
went  to  the  hospital  at  Walla  Walla  for 
treatment  Chauncey  accompanied  her,  and 
remained  a  day  or  two  before  returning  home. 
After  diagnosing  her  case,  her  physician,  find- 
ing Bbe  was  suffering  from  an  ailment  that 
would  require  a  surgical  operation,  advised 


her  to  that  effect,  and  at  his  suggestion  she 

consented  to  submit  to  the  same.  A  few  days 
before  the  time  fixed  for  the  operation,  she 
Inquired  of  her  physician  if  he  thought  she 
had  better  make  a  will,  and  he  told  her  that 
she  need  feel  no  alarm  as  to  the  result  of  the 
operation,  but  thought  It  a  good  idea  for 
every  person  to  have  a  will.  When  her  son 
Chauncey  was  advised  of  the  day  the  opera- 
tion was  to  be  performed,  he  went  from  West- 
on to  Walla  Walla  to  see  his  mother,  and  to 
remain  with  her  until  after  the  operation. 
She  told  him  to  secure  the  services  of  an  at- 
torney to  prepare  her  will,  as  she  had  con- 
cluded to  make  one.  He  tried  to  persuade 
her  to  abandon  the  idea,  assuring  her  that 
she  was  in  no  danger  from  the  contemplated 
operation,  but  she  was  persistent  and,  after 
consulting  her  physician  and  being  told  by 
him  that  it  could  do  no  harm  for  his  mother 
to  make  a  will,  he,  accompanied  by  the  phy- 
sician, called  on  Judge  Dumpby,  a  lawyer  in 
Walla  Walla,  and  requested  him  to  prepare 
the  will.  Dumphy  visited  the  hospital,  ob- 
tained the  necessary  data  from  the  testatrix, 
returned  to  his  office,  prepared  the  will,  and 
took  it  back  to  the  hospital,  where  It  was 
duly  and  regularly  executed  and  witnessed, 
after  which  it  was  placed  in  a  sealed  envelope 
by  Dumphy,  and,  at  the  request  of  the  testa- 
trix, taken  by  her  son  Chauncey  to  Weston, 
and  deposited  with  her  other  papers  In  the 
local  bank,  where  it  remained  until  after  her 
death  some  four  years  later.  At  the  time  of 
her  death,  Mrs.  Turner  owned  and  possessed 
a  house  and  4%  lots  In  Weston,  where  she 
and  her  son  Chauncey  had  resided  for  sev- 
eral years,  of  the  probable  value  of  $1,500; 
and  personal  property  consisting  principally 
of  cash,  amounting  to  about  $4,000.  After 
providing  for  the  payment  of  her  debts  and 
funeral  expenses,  she  declared,  by  the  sec- 
ond clause  of  her  will,  her  desire  that  the 
will  and  testament  of  her  husband,  deceased, 
should  be  executed  and  carried  into  effect 
according  to  the  terms  and  tenor  thereof, 
and  devised  and  bequeathed  to  her  two  sons, 
Otis  and  Chauncey,  any  Interest  in  her  hus- 
band's estate  of  which  she  might  die  seised. 
By  the  third  clause  she  devised  and  bequeath- 
ed to  her  son  Chauncey  her  home  place  In 
Weston,  and  all  personal  property  of  every 
kind  and  description  situated  and  located  In 
that  town ;  and  in  the  residuary  clause  gave 
the  names  of  all  her  children  and  heirs,  ex- 
cept Chauncey,  and  devised  to  them  all  the 
rest  residue,  and  remainder  of  her  estate, 
both  real  and  personal,  share  and  share  alike. 
The  will  was  duly  proved  and  admitted  to 
probate  In  common  form,  September  5,  1905. 
A  petition  was  filed  in  the  county  court  for 
Umatilla  county,  June  20,  1906,  by  some  of 
the  heirs,  praying  for  an  order  revoking  the 
former  probate  and  setting  the  will  aside  on 
the  ground:  (1)  A  want  of  testamentary  ca- 
pacity at  the  time  it  was  executed,  and  (2) 
that  it  was  Induced  by  the  fraud  and  undue 
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Influence  of  the  chief  beneficiary  thereunder. 
After  issue  joined  in  the  county  court,  testi- 
mony was  taken,  upon  the  consideration  of 
which  that  court  sustained  the  will  and  dis- 
missed the  petition.  From  this  decree  the 
contestants  appealed  to  the  circuit  court,  with 
like  result,  and  they  now  bring  the  case  to 
this  court  for  final  adjudication. 

Charles  H.  Garter  and  Will  M.  Peterson, 
for  appellant  James  A.  Fee  and  O.  W. 
Phelps,  for  respondents. 

BEAN,  O.  J.  (after  stating  the  facta  as 
above).  The  averment  that  Mrs.  Turner's 
mental  and  physical  condition  was  such,  at 
the  time  the  will  was  executed,  as  to  render 
her  Incapable  of  intelligently  disposing  of 
her  property,  has  been  abandoned  by  the  con- 
testants, and  their  sole  reliance  Is  upon  the 
contention  that  the  will  was  the  result  of  the 
fraud  and  undue  Influence  of  her  son  Chaun- 
cey.  The  only  witnesses  who  gave  any  defi- 
nite or  direct  testimony  concerning  the  mak- 
ing of  the  will  and  the  circumstances  sur- 
rounding Its  execution  are  Dr.  Nelms,  the 
attending  physician,  Chauncey  Turner,  chief 
legatee  and  devisee  thereunder,  and  Judge 
Dumphy,  who  drew  the  will,  and  was  pres- 
ent when  It  was  executed.  Dr.  Nelms  tes- 
tified that  while  Mrs.  Turner  was  In  the  hos- 
pital in  Walla  Walla,  and  after  he  had  con- 
cluded that  an  operation  was  necessary  she 
asked  him  If  he  thought  she  had  better  make 
a  will,  as  she  was  afraid  the  operation  was 
going  to  be  serious;  that  witness  told  her 
that  he  did  not  want  her  to  feel  alarmed 
about  the  result  of  the  operation,  but  thought 
it  a  good  Idea  for  all  persons  to  have  a  will ; 
that  she  asked  him  whom  he  would  advise  her 
to  get  to  prepare  the  will,  and  he  told  her 
he  thought  Garrecht  &  Dumphy  would  be 
competent ;  that  neither  of  her  sons,  Otis  nor 
Chauncey,  were  present  at  that  time  or  in 
Walla  Walla ;  that  Mrs.  Turner  told  him  she 
wanted  her  husband's  wishes  carried  out,  and 
that  she  was  going  to  give  Chauncey  a  home, 
or  what  she  had,  or  something  to  that  effect 
(witness  could  not  exactly  remember)  because 
he  had  been  with  her  all  the  time  and  taken 
care  of  her,  and  she  wanted  to  make  a  lib- 
eral provision  for  him.  Chauncey  Turner 
testified  that  he  lived  with  his  father  and 
mother  before  bis  father's  death,  and  with 
his  mother  afterwards,  until  her  death ;  that 
Otis  lived  on  the  farm  during  his  father's 
lifetime  and  after  his  death ;  that  his  mother 
visited  in  Tacoma  in  1901,  returning  to  West- 
on in  September;  that  soon  afterwards  she 
went  to  Walla  Walla  to  consult  a  physician, 
and  on  the  3d  of  October  of  that  year  went 
to  the  hospital  for  the  purpose  of  submitting 
to  a  surgical  operation,  and,  at  her  request, 
he  went  with  her;  that  he  was  at  the  hos- 
pital when  the  operation  was  performed  and 
two  or  three  days  before  that  time;  that 
he  never  undertook  to  Induce  his  mother  to 
make  a  will  in  his  favor  or  to  persuade  her 


not  to  giver  as  much'  to  other  members  of 
the  family  as  to  himself,  and  never  spoke  to 
her  about  a  will  at  his  own  instance,  and 
that  his  mother  acted  of  her  own  free  will 
and  according  to  her  own  judgment  In  every- 
thing she  did;  that  two  or  three. days  prior 
to  the  operation  he  went  to  Walla- Walla  to 
see  his  mother,  and  she  said  to  him  that  the 
physician  had  decided  to  operate  on  her,  and 
she  thought  she  ought  to  make  a  will  as  she 
might  not  live  through  the  operation;  that 
he  told  her  not  to  do  so  as  she  was  not  in 
danger ;  but  she  Insisted  upon  making  a  will, 
and  requested  him  to  get  somebody  to  pre- 
pare it  for  her;  that  he  went  to  Dr.  Nelms' 
office  and  spoke  to  turn  about  it,  and  the  Doc- 
tor said  he  thought  his  mother  would  recover 
from  the  operation,  but  if  she  wanted  to 
make  a  will  to  let  her  do  so,  as  It  would  not 
do  any  harm ;  that  he  asked  the  Doctor  whom 
to  employ  to  prepare  the  will,  and  the  Doctor 
took  him  across  the  hall  to  Judge  Dumphy's 
office,  and  introduced  him  to  Dumphy;  that 
the  Doctor  told  Dumphy  our  business  and  he 
said  he  would  call  at  the  hospital  and  see 
mother ;  that  he  (witness)  did  not  see  Dumphy 
again  until  after  the  will  was  prepared  and 
brought  by  him  to  the  hospital  to  be  execut- 
ed; that  he  was  not  In  his  mother's  room 
while  the  will  was  being  read  by  Dumphy,  or 
until  after  It  was  executed,  when  he  returned 
to  the  room,  and  told  his  mother  she  had 
better  pay  the  lawyer,  and  at  her  request, 
he  took  from  her  purse  $10  and  gave  It  to 
him;  that  he  never  made  any  suggestion  to 
his  mother  as  to  what  should  go  in  the  will 
nor  did  she  ask  him  anything  hi  respect  to 
that  matter ;  that  after  the  will  was  executed 
he  put  It  in  the  family  deed  book  in  the 
bank,  at  her  request,  where  It  remained  until 
after  her  death;  that  he  did  not  know  the 
contents  of  the  will  and  his  mother  never 
mentioned  It  to  him  afterwards,  and  he  never 
had  any  conversation  with  her  about  giving 
him  the  Weston  property,  and  never  asked 
her  for  it ;  that  he  never  spoke  to  his  moth- 
er about  a  will,  nor  she  to  him,  until  the 
day  it  was  drawn;  that  she  never  said  any- 
thing to  him  about  the  will  or  the  way  she 
wanted  her  property  to  go,  and  he  never  saw 
Judge  Dumphy  until  the  day  he  was  Introduc- 
ed to  him  by  Dr.  Nelms.  Judge  Dumphy  tes- 
tified that  he  was  employed  by  Dr.  Nelms 
and  Chauncey  Turner  to  prepare  the  will; 
that  they  came  to  his  office,  and  the  doctor 
said  they  wanted  him  to  draw  a  will  for  a 
lady  at  the  hospital;  that  he  told  them  he 
had  to  go  to  the  courthouse  soon  on  business, 
and  when  through  there  would  go  to  the 
hospital  and  see  Mrs.  Turner;  tbat  after  he 
finished  his  business  at  the  courthouse  he 
went  to  the  hospital,  called  on  Mrs.  Turner, 
told  her  his  name  and  that  he  came  to 
see  her  about  drawing  her  will;  that  she 
gave  him  the  data  and  told  him  how  she 
wanted  to  dispose  of  her  property;  that  he 
returned  to  his  office  and  prepared  the  wlli 
from  the  memorandum  made  by  him,  and 
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thai  returned  to  the  hospital  where  the  will 
was  executed ;  that  no  one  bat  Mrs.  Turner, 
the  testatrix,  ever  spoke  to  him  about  any- 
thing contained  In  the  will,  and  he  put  Into 
form  the  data  she  gave  him ;  that  no  one  else 
told  him  about  her  husband's  death  or  the 
names  or  ages  of  her  children,  and  Ohauncey 
never  undertook  to  talk  to  him  about  the 
will  except  to  tell  him  that  his  mother  was 
in  the  hospital  and  wanted  a  will  drawn; 
that  he  got  all  his  information  from  Mrs. 
Turner,  and,  so  far  as  he  knew,  Mrs.  Turner 
dictated  the  terms  of  her  will. 

The  evidence  of  these  witnesses  is  uncon- 
tradicted, and  the  witnesses  are  unim  peached. 
In  our  opinion  it  shows  quite  clearly  that 
the  will  In  question  was  the  free  and  volun- 
tary act  of  the  testatrix,  and  not  the  result 
of  the  undue  Influence  of  her  son  or  anyone 
else.  The  principal  features  relied  upon  to 
overcome  the  effect  of  this  testimony  are 
the  alleged  unnatural  and  unjust  disposition 
made  by  the  testatrix  of  her  property,  the 
opportunity  that  her  son  Chauncey  had  to  In- 
fluence her  in  the  matter  of  making  her  will, 
and  testimony  that  she  told  some  of  her 
children,  after  the  will  had  been  executed, 
that  she  made  a  will  giving  her  home  In 
Weston  to  Chauncey  and  the  remainder  of 
her  property  equally  to  her  other  children. 
But  these  circumstances  are  not  sufficient 
to  justify  the  court  In  setting  aside  a  will 
which  clearly  appears  to  have  been  the  free 
and  voluntary  act  of  a  competent  testator. 
Every  person  possesses  absolute  dominion 
over  his  property,  and  may  bestow  It  upon 
whomsoever  he  pleases,  without  regard  to 
natural  or  legal  claim  upon  his  bounty,  If  he 
possesses  testamentary  capacity,  and  exer- 
cises his  own  Individual  will  and  judgment 
In  the  matter.  Potter  v.  Jones,  20  Or.  289, 
25  Pac.  769,  12  L.  R.  A.  161.  A  mere  con- 
fidential relation  existing  between  the  testa- 
tor and  a  beneficiary  under  a  will,  or  the 
opportunity  of  such  beneficiary  to  exercise 
undue  Influence  over  the  testator,  Is  not 
enough  to  avoid  a  will.  The  fraud  or  undue 
influence  that  will  suffice  to  set  aside  a  will, 
"must  be  such  as  to  overcome  the  free  voli- 
tion or  conscious  judgment  of  the  testator, 
and  to  substitute  the  wicked  purposes  of  an- 
other instead,  and  must  be  the  efficient  cause, 
without  which  the  obnoxious  disposition 
would  not  have  been  made."  Holman's  Will, 
42  Or.  845-358,  70  Pac.  908.  Or,  as  put  by 
Mr.  Justice  Moore,  In  Re  Darst's  Will,  84  Or. 
58-65,  64  Pac  947,  "Influence  arising  from 
gratitude,  affection,  or  esteem  is  not  undue, 
nor  can  it  become  such  unless  it  destroys 
the  free  agency  of  the  testator  at  the  time  the 
instrument  is  executed,  and  shows  that  the 
disposition  which  he  attempted  to  make  of 
bis  property  therein  results  from  the  fraud, 
imposition,  and  restraint  of  the  person  whose 
superior  will  prompts  the  execution  of  the 
testament  in  the  particular  manner  which  the 
testator  adopts." 

It  Is  said  In  some  cases  that  when  the 


win  of  a  testator  Is  such  that  It  could  not 
have  been  mads  consistent  with  the  claims 
of  natural  duty  and  affection,  and  a  close 
confidential  relation  exists  between  him  and 
the  recipient  of  his  bounty,  slight  evidence 
that  the  legatee  or  devisee  had  betrayed  the 
confidence  placed  In  him  would  be  sufficient 
to  avoid  the  will.  Greenwood  v.  Cllne,  7  Or. 
17;  Holman's  Will,  supra.  But  In  this  case 
there  Is  not  the  slightest  evidence  In  the  rec- 
ord, that  we  are  able  to  find,  that  Chauncey 
Turner  ever  attempted  to  take  advantage 
of  the  confidential  relation  existing  between 
himself  and  his  mother,  to  unduly  Influence 
her  in  the  disposition  of  her  property,  or 
that  the  terms  of  her  will  were  ever  dis- 
cussed by  them. 

The  statement  of  the  testatrix,  made  after 
the  execution  of  her  will,  that  she  had  given 
her  home  place  to  Chauncey,  and  the  remain- 
der of  her  property  to  her  other  children.  In 
equal  shares.  Is  not  competent  to  Invalidate 
the  will.  These  statements  may  have  been 
admissible  to  show  the  state  of  the  testatrix's 
mind,  and  whether  she  fully  understood  and 
comprehended  what  she  was  doing  at  the  time 
she  made  her  will,  but  they  afforded  no  sub- 
stantial proof  of  fraud,  duress,  or  undue  In- 
fluence. Loennecker's  Will,  112  Wis.  461,  88 
N.  W.  215;  Bevelot  t.  Lestrade,  158  111.  625, 
38  N.  E.  1056  ;  Taylor  v.  Pegram,  151  111.  106, 
87  N.  B.  887;  Trisb  v.  Newell,  62  I1L  198,  14 
Am.  Rep.  79. 

Much  stress  was  laid  by  counsel  for  con- 
testants upon  the  fact  that  the  only  property 
belonging  to  testatrix,  upon  which  the  residu- 
ary clause  could  apply,  was  a  cemetery  lot, 
and  It  was  stoutly  insisted  that  this  Is  strong, 
if  not  conclusive,  evidence  that  the  testatrix 
did  not  know  or  comprehend  the  disposition 
she  was  making  of  her  property  at  the  time 
she  executed  her  will.  But  the  reason  for 
the  residuary  clause  and  the  object  had  In 
view  by  the  draftsman  of  the  will  is  explain- 
ed by  Judge  Dumphy  in  his  testimony.  It 
was  adopted  by  him  as  a  convenient  means  of 
naming  all  the  children  and  heirs  of  the 
testatrix,  and  providing  for  the  disposition 
of  any  legacies  which  might  lapse,  and  is, 
therefore,  of  no  particular  weight  in  deter- 
mining the  question  whether  the  will  was  the 
free  and  voluntary  act  of  the  testatrix. 

Careful  examination  of  the  entire  record 
has  convinced  us  that  the  decree  of  the  court 
below  should  be  affirmed,  and  It  is  so  ordered. 

(«>  or.  my 
DBCHENBAOH  v.  RIMA.* 

(Supreme  Court  of  Oregon.  Jan.  28.  1908.) 

L  Ten dib  —  Patmint  into  Court  —  Condi- 
tional Tin  deb — Withdrawal. 

Where,  in  forcible  entry  and  detainer,  de- 
fendant answered  that  he  had  tendered  plain- 
tiff $115  on  July  1,  1903,  and  a  like  amount  on 
August  1st  of  the  same  year,  as  rent  for  those 
months  pursuant  to  an  alleged  oral  contract  for 
a  lease,  and  that  he  brought  said  sum  into  court 
and  deposited  it  with  the  clerk  for  plaintiff,  hs 

•Rehearing  denied  March  17,  1908.  ~~* 
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could  not  thereafter  claim  that  the  tender  was 
conditional  only  as  a  part  payment  on  the  oral 
contract,  and  having  paid  the  money  into  court, 
could  not  withdraw  it  without  plaintiff's  con- 
sent. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Tender,  ||  93-95.] 

2.  Same— Right  to  Deposit. 

Where  defendant  paid  money  into  court  for 
rent  already  earned  under  an  alleged  parol  con- 
tract for  a  lease,  the  tender  being  unconditional, 
plaintiff  was  entitled  to  the  money  whether  de- 
fendant was  successful  in  enforcing  the  alleged 
parol  contract  for  a  lease  or  not. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Tender,  H  88-95.] 

Appeal  from  Circuit  Court,  Multnomah 
County;  Arthur  L.  Fraaer,  Judge. 

Action  by  J.  Decbenbacb  against  D.  C.  Rl- 
ma.  From  an  order  directing  the  clerk  of  the 
circuit  court  to  pay  plaintiff  money  deposited 
in  court,  defendant  appeals.  Affirmed. 

This  is  an  appeal  from  an  order  of  the  cir- 
cuit court  directing  the  clerk  of  that  court  to 
pay  to  the  plaintiff  $230,  tendered  by  the  de- 
fendant, and  deposited  In  court  with  his  an- 
swer in  the  case.  The  proceeding  was  a  for- 
cible entry  and  detainer  action,  commenced  In 
the  justice's  court  to  oust  defendant  from  cer- 
tain property  occupied  by  him  as  a  saloon, 
possession  of  which  he  claimed  under  a  parol 
agreement  for  a  three  years'  lease.  By  his 
answer  defendant  alleged  that  be  bad  tender- 
ed to  plaintiff  $115  on  July  1,  1903,  and  a  like 
amount  again  on  August  1st  of  that  year,  as 
rent  for  those  months,  pursuant  to  such  al- 
leged lease,  and  that  he  "now  brings  the  same, 
viz.,  $230,  In  like  coin,  into  court,  and  depos- 
its it  with  the  clerk  for  the  plaintiff,  and  with 
the  above-entitled  court  for  the  plaintiff." 
The  cause  was  taken  by  appeal  to  the  circuit 
court  and  from  that  court  to  the  Supreme 
Court,  where  plaintiff  recovered  final  judg- 
ment for  the  property  against  the  defendant 
Dechenbacb  v.  Rlma,  45  Or.  500,  77  Pac.  391, 
78  Pac.  666.  After  the  mandate  from  the  Su- 
preme Court  was  entered  in  the  circuit  court 
that  court,  upon  the  motion  of  plaintiff,  made 
an  order  requiring  the  clerk  to  pay  such  de- 
posit viz-,  $230,  to  the  plaintiff,  from  which 
order  defendant  appeals.  For  the  Issues  in 
the  action,  see  the  opinion  on  the  former  ap- 
peal. The  lease  under  which  defendant's  pred- 
ecessor (Lake)  occupied  the  premises  expired 
July  1,  1903,  and  prior  thereto  on  June  25th 
plaintiff  served  notice  on  Lake  and  the  defend- 
ant to  quit,  and  the  complaint  in  this  action 
was  filed  August  11,  1903. 

George  J.  Perkins,  for  appellant  Wirt  Mi- 
nor, for  respondent. 

eakin,  J.  (after  stating  the  facts  as  above). 
Defendant's  answer,  in  which  he  tenders  the 
money  into  court,  was  filed  August  29,  1908, 
and  his  contention  is  that  the  tender  was  on- 
ly a  conditional  tender  as  part  payment  up- 
on the  parol  contract;  but  it  is  not  so  alleg- 
ed. Plaintiff's  right  of  recovery  under  the  for- 
cible entry  and  detainer  action  depends  upon 
the  conditions  as  they  existed  when  the  com- 
93  P.— 30 


plaint  was  filed,  and  it  was  based  upon  the 
expiration  of  Lake's  lease  and  the  notice  to 
quit,  served  June  25th,  and  had  no  reference 
to  nonpayment  of  rent  by  either  Lake  or  de- 
fendant. If  the  circumstances  under  which 
the  parol  lease  was  made  constituted  an  es- 
toppel, it  was  such  without  reference  to  the 
tender  of  the  rent  money,  because  the  court 
in  a  forcible  entry  and  detainer  action  can  on- 
ly determine  plaintiff's  right  to  immediate  pos- 
session, and  cannot  decree  specific  perform- 
ance or  adjudicate  defendant's  rights  other- 
wise than  as  affecting  the  plaintiff's  right  of 
possession  at  the  time  of  the  filing  of  his  com- 
plaint. But  at  the  time  defendant  filed  his 
answer  be  had  had  the  possession  of  the  prem- 
ises two  months,  lacking  two  days,  and  in  ef- 
fect admits  that  he  owes  for  these  two  months, 
and  by  the  answer  deposits  the  money  for  the 
plaintiff.  This  had  the  effect  of  placing  the 
money  in  the  custody  of  the  law,  and  defend- 
ant cannot  withdraw  It  without  the  consent 
of  plaintiff.  It  does  not  stand  in  the  position 
of  a  tender  of  purchase  money  made  contin- 
gent upon  acquiring  title  in  a  suit  for  the  spe- 
cific performance  of  the  sale  of  real  estate. 
This  is  money  apparently  already  earned,  and 
tendered  unconditionally,  and  plaintiff's  right 
to  it  does  not  depend  upon  whether  defendant 
is  successful  in  enforcing  the  parol  contract. 
Where  an  unconditional  tender  of  money  is 
made  by  a  party,  and  the  same  deposited  in 
court,  the  money  is  the  property  of  the  par- 
ty for  whom  It  Is  so  tendered.  West  Portland 
Park  Ass'n  v.  Kelly,  29  Or.  412,  45  Pac.  901; 
O.  R.  &  N.  Co.  v.  Oregon  R.  E.  Co.,  10  Or. 
444. 

Therefore  there  is  no  error  in  the  order  of 
the  court,  and  the  same  is  affirmed. 


McGregor  v.  Oregon  r.  co. 

(Supreme  Court  of  Oregon.    Jan.  28,  1908.) 

1.  Exceptions,  Bill  of— Amendment— Nunc 
Pao  Tunc  Order. 

Where  an  original  bill  of  exceptions  as  filed 
purported  to  contain  the  matters  which  were  in- 
advertently omitted,  the  appellant,  after  argu- 
ment of  the  appeal,  and  after  notice  given  in 
the  Supreme  Court,  was  entitled  to  a  nunc  pro 
tunc  order  of  the  trial  court  amending  the  bill 
by  inserting  the  omitted  matter. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  21,  Exceptions,  Bill  ofj  §§  106-111.] 

2.  Same— Recobd  of  Tbial— Presumptions. 

Under  B.  &  C.  Comp.  §8  169-172,  relating 
to  the  record  of  the  trial  and  preparation  of  a 
bill  of  exceptions,  it  is  presumed  that  the  record 
was  kept  by  the  court,  and  that  the  court 
prepared  the  bill  of  exceptions,  so  that  an  over- 
sight in  omitting  matter  intended  to  be  included 
in  the  bill  is  in  law  the  error  of  the  court,  though 
it  is  the  practice  for  the  counsel  to  prepare  and 
submit  the  bill  of  exceptions  to  the  court  for  its 
approval. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  21,  Exceptions,  Bill  of,  §§  106-111.] 

3.  Carriers— Loss  of  Freight— Action— Plea 
—Estoppel. 

In  an  action  against  a  carrier  for  loss  of 
freight  *  plea  of  estoppel  by  reason  of  plain- 
tiff having  received  the  bill  of  lading  after  loss, 


Digitized  by 


Google 


466  83  PACIFIC 


and  having  forwarded  it  to  defendant  with  his 
claim  for  damages,  was  insufficient,  where  it 
alleged  no  facts  showing  that  defendant  acted  on 
the  contents  of  the  bill  of  lading  to  its  prej- 
udice, or  that  it  was  misled  by  anything  plain- 
tiff did  with  reference  thereto. 

4.  Same  —  Findings  —Evidence— Limitation 
of  Liability. 

In  an  action  against  a  carrier  for  loss  of 
goods  by  fire,  evidence  held  to  support  a  finding 
that  plaintiff  never  entered  into  a  special  con- 
tract, evidenced  by  a  bill  of  lading  limiting  the 
carrier's  liability. 

5.  Same— Execution  after  Loss. 

Where,  after  loss  of  goods  while  in  the 
possession  of  a  carrier,  it  executed  and  sent  to 
the  shipper  a  bill  of  lading  limiting  the  carrier's 
liability  as  a  matter  of  convenience  for  the  pur- 
pose of  identifying  the  property  lost,  the  snip- 
per's receipt  of  such  bill  did  not  limit  the  car- 
rier's common-law  liability. 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  9,  Carriers,  §  696.] 

6.  Same. 

Mere  notice  by  a  carrier  to  a  shipper  is 
insufficient  to  limit  the  carrier's  liability,  an  ex- 
press stipulation  being  necessary  for  that  pur- 
pose. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  §§  675-677.] 

7.  Same— Carrier's  Liability— Warehouse- 
men—Duty  of  Cabrieb. 

Where  the  consignee  is  present  on  the  ar- 
riynl  of  goods,  he  is  required  to  receive  them 
without  unreasonable  delay,  or  the  carrier's  lia- 
bility as  .such  is  terminated.  If  the  consignee 
is  absent,  but  lives  in  the  immediate  vicinity  of 
the  place  of  delivery,  the  carrier  must  notify 
him  of  the  arrival  of  the  goods,  after  which  he 
haw  a  reasonable  time  to  remove  them-  but 
if  he  is  absent,  unknown,  or  cannot  be  found, 
the  carrier  may  place  the  goods  in  a  ware- 
house, and  after  keeping  them  a  reasonable 
time,  if  not  delivered,  the  carrier's  liability  as 
such  ceasea 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  §§  608-609%.] 

8.  Same— Reasonable  Time. 

Plaintiff's  agent  learned  of  the  arrival  of 
the  goods  in  question  between  4  and  5  o'clock 
ni.,  which  was  a  few  hours  after  the  car 
n  which  the  goods  were  transported  reached 
destination.  The  shipping  receipt  had  not  ar- 
rived, and  it  was  customary  for  the  carrier's 
office  to  close  at  6  p.  m.  Plaintiff  did  not  re- 
move the  goods  that  night,  during  which  they 
were  destroyed  by  fire.  Held,  that  the  loss  oc- 
curred before  the  expiration  of  a  reasonable 
time  for  the  removal  of  the  goods  as  a  matter 
of  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  §§  608-609%.] 

9.  Same— Question  fob  Court  or  Jury. 

Where  the  facts  relating  to  the  reason- 
ableness of  the  opportunity  offered  to  a  consignee 
for  the  removal  of  goods  after  arrival  are  few 
and  simple,  and  conclusively  established,  wheth- 
er a  reasonable  time  has  or  has  not  elapsed  is 
a  question  for  the  court ;  it  being  proper  to 
submit  it  to  the  jury  only  in  case  of  a  conflict 
in  the  testimony,  or  when  the  facts  are  doubtful 
or  complicated,  etc. 

10.  Same— Loss  of  Goods— Defenses— Plead- 
ing. 

A  defense  by  a  carrier  that  part  of  the 
goods  sued  for  did  not  belong  to  plaintiff  could 
not  be  proved  where  not  specially  pleaded. 

11.  Same— Limitation  of  Liability— Burden 
of  Proof. 

A  carrier  being  ordinarily  an  insurer  of  the 
goods  it  undertakes  to  transport,  and  all  limita- 
tions of  its  common-law  liability  being  in  the 
nature  of  exceptions  to  its  general  responsibil- 
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ity,  the  burden  is  on  the  carrier  to  allege  and 
prove  a  limited  liability  contract  on  which  it 
seeks  to  relieve  itself  of  its  common-law  lia- 
bility. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  §§  722,  723.] 

12.  Trial— Obdeb  of  Proof. 

Where,  in  an  action  against  a  carrier  for 
loss  of  goods,  it  relied  on  a  limited  liability 
contract,  defendant,  though  entitled  to  intro- 
duce such  contract  as  a  part  of  its  case,  had 
no  right  to  introduce  it  as  a  part  of  plaintiff's 
cross-examination,  or  to  ask  plaintiff  whether  at 
any  time  prior  to  the  shipment  his  attention 
was  directed  by  the  carrier's  agent  or  by  any 
one  to  any  of  the  printed  matter  on  the  back 
of  the  contract. 

13.  Trial  —  Instructions  —  Requests— In- 
structions Already  Given. 

Requested  instructions  substantially  covered 
by  the  general  charge  are  properly  refused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §§  651-659.] 

Appeal  from  Circuit  Court,  Union  County; 
T.  H.  Crawford,  Judge. 

Action  by  L  McGregor  against  the  Oregon 
Railroad  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

Arthur  C.  Spencer,  J  as.  G.  Wilson,  and  W. 
W.  Cotton,  for  appellant.  J.  D.  Slater,  for 
respondent. 

KING,  C.  This  is  an  appeal  by  defendant 
from  a  judgment  in  favor  of  plaintiff  for  $900 
damages  for  the  loss,  by  fire,  of  certain 
household  goods  and  bar  supplies,  used  by 
him  In  the  hotel  business.  The  goods  were 
left  by  plaintiff  for  shipment  with  defend- 
ant's agent  at  North  Powder,  Or.,  on  Febru- 
ary 9,  1906,  and  directed  to  be  shipped  to 
him  at  Elgin  In  the  county  named,  with  the 
view  of  having  them  transported  from  there 
by  wagon  a  distance  of  60  miles  into  Wallo- 
wa county,  to  which  place  be  was  removing. 
The  goods  reached  Elgin  about  noon  on  Feb- 
ruary 12th  following,  and  were  left  in  the  car 
in  which  they  were  shipped  In  front  of 
the  Elgin  Forwarding  Company's  warehouse, 
which,  from  causes  unknown,  took  fire  dur- 
ing the  night  and  spread  to  the  car  near  by 
containing  plaintiff's  freight,  destroying  the 
goods.  It  Is  alleged  that  no  receipt,  bill  of 
lading,  or  other  instrument  in  writing  was 
issued  to  the  shipper  thereof  at  the  time  the 
goods  were  shipped,  but  conceded  that  a  few 
days  after  the  fire  he  received  a  bill  of  lading 
with  plaintiff's  name  thereon,  which  had 
been  signed  by  the  defendant's  agent,  who 
claims  he  was  authorized  to  do  so  by  plain- 
tiff. 

After  the  argument,  and  after  notice  there- 
of having  been  given  in  this  court,  counsel 
for  defendant  applied  to  the  court  below  for 
permission  to  have  the  bill  of  exceptions 
amended  nunc  pro  tunc  to  include  the  bill  of 
lading  and  other  matters  inadvertently  over- 
looked in  preparing  the  bill  of  exceptions  in 
the  first  instance.  After  due  notice  of  the 
proposed  amended  bill  it  was  signed  by  the 
judge  of  the  circuit  court  as  of  the  same  date 
as  that  of  the  first  one  filed.    Counsel  for 
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plaintiff  moves  to  strike  this  amended  bill 
from  the  flies,  stating  as  a  reason  therefor 
that  the  lower  court  had  no  authority,  power, 
or  jurisdiction  to  authorise  the  amendment 
In  the  case  after  the  term  at  which  the  ac- 
tion was  tried  had  expired,  and  that  the  ap- 
plication to  amend  shows  there  was  no  mis- 
take made  by  the  court  In  signing  or  approv- 
ing the  original  bill  of  exceptions,  and  that 
It  appears  that  the  defect  arises  merely  from 
certain  matters  not  having  been  included 
therein,  but  now  desired,  and  that  the  over- 
sight was  that  of  counsel  and  not  of  the 
court  In  State  v.  Estes,  84  Or.  196,  205,  51 
Pac  77,  52  Pac.  571,  572,  55  Pac.  25,  Mr.  Jus- 
tice Wolverton,  after  observing  that  some 
states,  including  the  United  States  Supreme 
Court,  have  adopted  a  rigid  rule  as  respects 
amendments  to  a  bill  of  exceptions  after  hav- 
ing been  filed  in  the  appellate  courts,  an- 
nounces as  a  rule  of  this  court  that:  "A  bill 
of  exceptions,  once  settled  and  signed  and 
properly  filed,  becomes  a  part  of  the  record 
In  the  case  to  which  it  relates,  and  stands 
precisely  upon  the  same  footing  as  any  other 
record,"  and  that  "if,  however,  a  bill  of  ex- 
ceptions, through  inadvertence  or  mistake, 
has  been  so  made  up  as  not  to  fairly  and 
truly  recite  or  represent  what  it  purports  to 
show  as  having  actually  transpired  during 
the  course  of  the  proceedings,  it  may,  by  or- 
der of  the  court,  entered  nunc  pro  tunc,  upon 
proper  notice,  be  so  amended  at  a  subsequent 
term  as  that  It  will  accord  with  the  real 
facts";  further  stating:  "We  Incline  strong- 
ly to  the  more  liberal  practice  as  being  better 
suited  to  subserve  the  ends  of  Justice,  and  are 
therefore  constrained  to  adopt  it"  Measur- 
ed by  the  rule  thus  announced,  and  finding 
that  the  original  bill  of  exceptions  as  filed 
purports  to  contain  the  matters  included  in 
the  bill  as  amended,  it  follows  that  the  court, 
in  approving  and  signing  the  amended  bill  of 
exceptions,  acted  within  Its  powers.  Nor 
could  It  be  material  that  the  oversight  upon 
which  the  amended  bill  was  sought  appears 
to  be  that  of  the  attorney.  It  is  sufficient  if 
It  appears  that  the  matters  were  omitted  by 
the  inadvertence  of  either  the  court  or  coun- 
sel preparing  the  bill;  for,  if  omitted,  It  is  to 
be  presumed  that  the  court  overlooked  It 
Although  It  has  become  the  practice,  and  a 
commendable  one,  for  the  counsel  to  prepare 
and  submit  the  bill  of  exceptions  to  the  court 
for  its  approval,  yet  under  B.  &  C.  Comp.  ff 
109-172,  Inclusive,  It  is  presumed  that  the 
court  keeps  the  record  of  the  trial  and  pre- 
pares the  bill  of  exceptions  when  the  case 
may  be  appealed,  from  which  It  follows  that 
from  whatever  cause  the  oversight  may  have 
occurred  It  is  in  law  the  error  of  the  court 
before  which  the  cause  may  bave  been  tried, 
and  on  having  its  attention  called  thereto, 
after  notice  seasonably  made  to  those  inter- 
ested, the  court  has  power  to  correct  the  bill 
of  exceptions  so  as  to  conform  to  the  facts 
Intended  to  be  included  therein.   It  clearly 


appears,  however,  from  the  amended  bin  pre- 
sented, and  the  court's  certificate  appended 
thereto,  that  It  Is  Intended  to  supersede  the 
original  bill,  and  to  Include  all  matters  to  be 
considered  here,  and  it  will  be  so  treated. 

In  this  connection  counsel  for  plaintiff  urge 
that  the  bill  of  exceptions,  on  account  of 
containing  more  than  sufficient  testimony  to 
explain  the  errors  assigned,  and  not  having 
stated  separately  and  distinctly  the  evidence 
Intended  to  show  the  application  of  the  rul- 
ings of  the  court  eta,  does  not  come  within 
the  rule  of  this  court  as  required  In  Hedin 
v.  Suburban  By.  Co.,  26  Or.  155,  87  Pac.  540, 
and  subsequent  decisions  on  the  subject 
Owing  to  the  conclusion  we  have  reached  on 
the  merits  of  the  controversy,  a  consideration 
of  this  point  becomes  unnecessary.  Stelger  v. 
Fronhofer,  43  Or.  178,  72  Pac.  698. 

This  action  is  based  upon  the  common-law 
liability  of  the  defendant  which,  after  denying 
any  negligence  on  its  part,  sets  up  four  defens- 
es: (1)  Exemption  from  liability,  in  case  of 
fire,  by  special  contract  with  plaintiff;  (2)  that 
if  liable  at  all,  it  is  responsible  as  a  warehouse- 
man only ;  (8)  that  by  a  contract  with  plain- 
tiff Its  liability  is  limited  to  $5  per  hundred 
weight  for  the  household  goods,  and  50  cents 
per  gallon  for  the  liquors  shipped,  and  that 
prior  to  the  shipment  the  rates  under  which 
the  goods  were  shipped  had  been  established 
by  the  defendant  for  their  transportation  up- 
on the  character  and  value  thereof,  a  high- 
er rate  being  charged  for  goods  shipped  at 
the  risk  of  the  carrier,  and  a  lower  rate 
for  goods  shipped  at  the  risk  of  the  con- 
signee ;  (4)  estoppel  by  reason  of  plaintiff  hav- 
ing subsequently  received  the  bill  of  lading, 
and  having  forwarded  it  to  defendant  with 
his  claim  for  damages.  The  defense  of  es- 
toppel was  stricken  out  on  motion  of  plaintiff 
as  being  sham,  frivolous,  redundant  and  sur- 
plusage; but  the  other  defenses  were  put  In 
Issue  by  the  reply.  It  is  urged  first  that  the 
court  erred  in  striking  out  the  plea  of  es- 
toppel An  examination  of  the  averments 
discloses  no  facts  alleged  In  support  thereof, 
except  such  as  might  have  been  established 
under  the  other  defenses  relied  upon.  Again, 
the  plea,  as  given,  contains  no  allegation  of 
facts  showing  that  defendant  acted  upon  the 
contents  of  the  receipt  or  bill  of  lading  to  its 
prejudice,  or  that  it  was  in  any  manner  mis- 
led by  anything  done  by  plaintiff  in  refer- 
ence thereto,  all  of  which  were  essential  to 
estop  plaintiff  from  asserting  his  claim 
against  the  company.  Haun  v.  Martin,  48  Or. 
804,  86  Pac.  871.  There  is  also  testimony 
tending  to  show  that  plaintiff  received  no  re- 
ceipt bill  of  lading,  or  other  instrument  from 
defendant  until  after  the  fire;  that  the  ship- 
ment was  made  with  no  understanding  be- 
tween them  In  reference  thereto  or  as  to  the 
contents  thereof,  all  of  which  was  submitted 
to  and  passed  upon  by  the  jury,  as  to  which 
facts  their  verdict  is  conclusive.  And  there 
is  testimony  from  which  it  could  reasonably 
be  Inferred  that  the  bill  of  lading  was  first 
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wanted  by  the  plaintiff  and  his  agent  In  order 
that,  by  furnishing  a  means  of  identification 
thereof,  they  could  more  conveniently  pro- 
cure the  goods  from  the  agent  at  Elgin,  and 
that  it  was  not  forwarded  to  that  point  until 
after  the  loss  occurred.  McGregor  denies  ev- 
er signing  the  instrument,  and  his  testimony 
is  broad  enough  to  indicate  that  no  authority 
was  given  to  any  one  else  to  affix  his  name 
thereto.  When  he  presented  to  the  company 
his  claim  for  the  loss,  he  sent  no  bill  of  lad- 
ing, nor  did  he  state  upon  what  theory  his 
claim  was  based — whether  upon  the  common- 
law  liability  of  the  company  as  a  common 
carrier,  or  upon  the  special  and  written  con- 
tract. So  far  as  disclosed  by  the  record,  this 
shipping  receipt  was  sent  to  the  company  as 
a  matter  of  convenience  for  the  purpose  of 
identifying  the  property  lost  On  receipt  of 
the  demand  for  damages  from  plaintiff's  at- 
torney the  company  requested  that  the  ship- 
ping receipt  be  sent  in  conformity  with  their 
rules  in  such  cases,  and  it  was  evidently  sent 
under  this  request.  The  claim  was  disallow- 
ed by  the  company,  the  receipt  returned  to 
plaintiffs  attorney,  and  this  action  brought, 
not  under  the  special  contract  here  relied 
upon  by  the  company,  but  upon  its  common- 
law  liability.  In  this  respect  this  case  is 
unlike  those  cited  by  appellant,  where  the 
actions  were  brought  upon  the  contract  dis- 
closed by  the  receipts,  bill  of  lading,  etc.,  and 
where  an  attempt  Is  made  at  the  trial  to 
shift  the  character  of  the  claim.  It  will  be 
observed  in  the  cases  cited,  in  which  this 
question  was  fully  considered,  that  the  ship- 
pers received  their  bills  of  lading  at  the  time 
of  the  shipment,  and  not  after  the  loss,  as  in 
this  case,  and  that  when  so  received  they 
either  expressly  or  Impliedly  ratified  the  con- 
tents thereof.  There  is  evidence  sufficient  to 
support  the  findings  of  the  Jury  to  the  effect 
that  plaintiff  never  entered  Into  the  special 
contract  claimed  through  the  shipper's  receipt, 
commonly  known  as  the  bill  of  lading,  and 
the  mere  fact  that  he  received  It  after  the 
loss  cannot  avail  defendant  anything.  There 
Is  a  vast  difference  between  consenting  to 
the  terms  expressed  in  a  bill  of  lading  before 
the  shipment,  if  such  consent  can  be  Implied 
from  the  mere  fact  of  receiving  it  without  the 
signature  of  the  consignor,  and  a  case  like  the 
one  at  bar,  where  the  Jury  has  found  that 
there  was  no  consent  to  receive  the  bill  of 
lading  at  some  future  time,  nor  to  make  the 
contract  included  therein.  Many  authorities 
hold  that  the  acceptance  of  such  receipt  after 
the  loss  cannot  be  taken  advantage  of  by  the 
carrier,  and  that  the  shipper  under  such  cir- 
cumstances is  not  estopped  from  asserting  his 
claim  against  the  carrier  under  its  common- 
law  liability,  among  which  are:  6  Am.  ft 
Eng.  Ency.  Law  (2d  Ed.)  642;  Baltimore  & 
O.  R.  Co.  v.  Doyle,  142  Fed.  669,  74  C.  C.  A. 
245;  Gott  v.  Dinsmore,  111  Mass.  45;  John 
Hood  Co.  v.  Am.  P.  S.  Co.,  191  Mass.  27,  77 
N.  E.  638;  Bostwick  v.  Bait.  A  O.  R.  Co.,  45 
N.  Y.  712;  American  Ex.  Co.  v.  Spellman, 


90  111.  455;  Phoenix  Powder  Mfg.  Co.  v. 
Wabash  R.  Co.,  101  Mo.  App.  442,  74  8.  W. 
492 ;  Allen,  etc.,  Co.  v.  Can.  Pac  Ry.  Co.,  42 
Wash.  64,  84  Pac.  620.  Under  the  verdict  of 
the  jury  we  must  presume  that  plaintiff  nei- 
ther consented  nor  authorized  his  name  to  be 
signed  to  this  receipt,  and  under  the  rule  as 
substantially  stated  and  recognized  in  this 
state  in  Seller  v.  Steamship  Pacific,  1  Or.  409, 
Fed.  Cas.  No.  12,644,  nothing  short  of  an  ex- 
press stipulation  will  constitute  such  an 
agreement  It  cannot  depend  upon  implica- 
tion or  Inference,  nor  conflicting  and  doubtful 
evidence,  and  mere  notice  to  the  shipper  must 
be  held  insufficient  In  that  case  the  ship- 
per, at  the  time  of  the  delivery  of  the  goods 
for  transportation,  and  before  they  were 
transported,  was  handed  a  shipping  receipt 
for  the  goods,  which  consisted  of  looking 
glasses,  valued  at  $450,  and  the  receipt  re- 
ceived by  the  owner  thereof  contained  the 
words  "not  accountable  for  contents."  This 
receipt  the  owner  of  the  goods  accepted  with- 
out signing,  and  without  being  requested  to 
do  so,  which  fact  was  relied  upon  by  the 
company  as  a  defense  in  a  suit  brought  by 
the  owner  for  the  recovery  of  the  value  of 
the  goods  which  were  injured  in  transporta- 
tion, it  being  claimed  as  such  defense  that, 
under  the  law,  It  was  the  custom  for  the  com- 
pany to  ship  goods  in  this  manner  without 
the  signatures  of  both  parties  thereto,  and 
that  this  released  the  company  from  liability 
thereon;  but  in  discussing  this  feature  Mr. 
Justice  Deady  says:  "The  law,  and  not  such 
a  custom,  ascertains  and  determines  the 
rights  and  liabilities  of  shippers  and  common 
carriers.  Such  pretenses  of  custom  as  this 
appears  to  be,  if  allowed  to  modify  the  law 
of  the  land,  would  place  It  in  the  power  of 
common  carriers  to  make  and  unmake  the 
law  as  they  choose.  I  conclude,  therefore, 
that  these  words,  'not  responsible  for  con- 
tents,' amount  to  nothing,  and  in  no  way 
affect  the  rights  of  the  shipper  or  the  liability 
of  the  carrier.  This  being  the  case,  and  it 
appearing  that  the  goods  were  'received  in 
good  order,'  the  burden  of  proof  lies  on  the 
carrier  to  show  that  the  injury  to  the  goods 
arose  from  the  only  exceptions  to  his  liabil- 
ity.  *   *  *" 

It  is  urged  that  since  defendant  had  landed 
the  goods  at  Elgin,  and  informed  plaintiff's 
agent  (Beals)  that  they  were  there  and  ready 
for  delivery,  and  the  latter,  as  agent  of  the 
plaintiff,  had  not  removed  them  on  the  even- 
ing of  the  receipt  of  the  notice,  defendant 
thereafter  became  liable,  If  at  all,  as  a  ware- 
houseman only.  In  this  connection  defendant 
claims  that  it  was  customary  in  that  locality 
for  defendant  to  unload  from  the  cars  on 
the  track  the  goods  of  this  class  shipped  to 
that  point,  which  cars  were  usually  placed 
In  a  certain  locality  for  that  purpose,  and 
became  what  is  known  as  "spotted,"  meaning 
that  the  car  with  its  contents  was  thus  plac- 
ed preparatory  to  having  the  goods  delivered 
therefrom,  and  that  after  the  car  reached  Its 
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destination  and  was  "spotted,"  and  plaintiff's 
agent  was  apprised  of  these  facts,  the  car, 
as  a  matter  of  fact,  as  well  as  of  law,  became 
a  "warehouse  on  wheels,"  by  reason  of  which 
It  is  maintained  that  its  liability  as  a  carrier 
then  terminated.  But  whether  the  car  be- 
came a  warehouse  as  indicated  or  not  the 
responsibility  of  defendant  as  a  carrier  con- 
tinued until  after  the  goods  reached  their 
destination  and  were  either  unloaded  Into 
a  warehouse,  or  left  in  some  other  place 
equivalent  thereto,  and  until  plaintiff  or  his 
agent  had  a  reasonable  time  to  call  for,  ex- 
amine, and  remove  them.  "There  Is  an  ir- 
reconcilable conflict  In  the  authorities,"  says 
Mr.  Justice  Wolverton,  in  Normile  v.  Oregon 
Nav.  Co.,  41  Or.  177,  182,  69  Pac.  928,  "as  to 
when  the  duties  of  a  common  carrier  cease 
and  those  of  a  warehouseman  begin,  where 
freight  is  carried  to  Its  destination,  and  un- 
loaded, and  put  in  a  place  usual  and  con- 
venient for  its  reception  by  the  shipper. 
Many  of  the  authorities  hold  that  the  ship- 
per must  have  a  reasonable  time  after  the 
arrival  and  deposit  thereof  in  which  to  re- 
ceive and  take  it  away ;  some  requiring  notice 
to  the  shipper  also,  while  others  relieve  the 
carrier  at  once  upon  the  safe  deposit  and  stor- 
age at  the  usual  place,  the  same  being  con- 
venient for  its  reception  by  the  shipper." 
The  owner  of  the  property  shipped  should 
undoubtedly  have  the  right,  if  he  chooses, 
of  preventing  his  goods  from  remaining  stor- 
ed in  a  warehouse  subject  to  the  warehouse- 
man's liability  only  as  such,  and,  unless  the 
carriers  can  announce  the  exact  time  when 
the  goods  will  reach  their  destination,  this 
would  be  Impossible.  That  much  uncertainty 
always  exists  in  this  respect  is  universally 
recognized,  and  to  insist  that  the  consignee 
must  be  on  hand  at  the  precise  moment  of 
the  arrival  of  his  cargo,  which  might  require 
days,  and  in  some  instances  weeks,  of  con- 
stant waiting  and  watching  at  the  depot,  is, 
in  effect,  to  force  upon  him  what  he  should 
clearly  be  permitted  to  avoid  by  the  use  of 
reasonable  diligence.  The  enforcement  of  the 
rule  invoked  by  the  defendant  would  make 
these  unreasonable  requirements  of  the  ship- 
per or  consignee  necessary,  in  order  to  avoid 
the  extra  risk  of  a  probable  loss  that  might 
occur  in  a  warehouse,  even  if  such  loss 
should  occur  within  an  hour  after  the  cargo 
is  unloaded  and  placed  there.  And,  as  stated 
by  Mr.  Justice  Cooley,  in  McMillan  v.  M.  S. 
&  N.  I.  R.  Co.,  16  Mich.  79,  103,  93  Am.  Dec. 
208,  cited  with  approval  In  Walters  v.  De- 
troit U.  Ry.,  139  Mich.  303,  305,  102  N.  W. 
1087:  "To  require  the  consignee  to  watch 
from  day  to  day  the  arrival  of  trains,  and 
to  renew  his  inquiries  respecting  the  con- 
signment, seems  to  me  to  be  imposing  a  bur- 
den upon  him  without  in  the  least  relieving 
the  carrier.  For  it  can  hardly  be  doubted 
that  it  would  be  less  burdensome  to  the 
carrier  to  be  required  to  give  notice  than  to 
be  subjected  to  the  numberless  inquiries  and 
examinations  of  his  books,  which  would  oth- 


erwise be  necessary,  especially  at  important 
points."  In  order,  therefore,  to  avoid  this 
burden,  and  at  the  same  time  Impose  dili- 
gence upon  both  the  shipper  and  carrier  with- 
out inconvenience  to  either,  we  And  the 
weight  of  authority  recognizes  certain  rules 
governing  the  delivery  of  the  goods  at  their 
place  of  destination  by  the  common  carrier, 
wnlch  may  be  summarized  as  follows:  If 
the  person  to  whom  the  goods  are  shipped 
is  present  upon  the  arrival  thereof,  he  must 
take  them  without  unreasonable  delay ;  if  he 
Is  absent,  but  lives  in  the  Immediate  vicinity 
of  the  place  of  delivery,  the  carrier  should 
notify  him  of  the  arrival  of  the  goods,  after 
which  he  has  a  reasonable  time  to  take  and 
remove  them;  while,  if  he  is  absent,  un- 
known, or  cannot  be  found,  then  the  carrier 
may  place  the  goods  in  some  warehouse,  and. 
after  keeping  them  a  reasonable  time.  If  the 
owner  does  not  call  for  them,  Its  liability  as 
a  common  carrier  ceases,  but  if,  after  the 
arrival,  the  consignee  has  a  reasonable  oppor- 
tunity to  remove  them,  and  does  not,  he  can- 
not hold  the  carrier  as  an  iusurer.  The  lia- 
bility of  the  common  carrier  thus  applied  and 
limited  we  believe  to  be  consonant  with  pub- 
lic policy,  and  sufficiently  convenient  and 
practicable.  Among  the  authorities  in  sup- 
port of  this  position  are:  Moses  v.  Boston  & 
Maine  Ry.  Co.,  32  N.  H.  523.  64  Am.  Dec.  381 ; 
Walters  v.  Detroit  United  Ry.  Co.,  139  Mich. 
303,  102  N.  W.  745;  Hicks  v.  Wabash  R.  Co., 
131  Iowa,  295,  108  N.  W.  534,  8  L.  R.  A.  (N. 
S.)  235;  L.  L.  &  Q.  R.  Co.  v.  Maris,  16  Kan. 
333;  Mo.  Pac.  Ry.  Co.  v.  Grocery  Co.,  55 
Kan.  525,  40  Pac.  899;  Normile  v.  Nor.  Pac. 
Ry.  Co.,  36  Wash.  21,  77  Pac.  1087,  67  L.  R. 
A.  271;  Burr  v.  Adams  Ex.  Co.,  71  N.  J. 
Law,  263,  58  Atl.  609;  Winslow  v.  Vt.  &  Mass. 
R.  Co.,  42  Vt  700,  1  Am.  Rep.  365 ;  Wood  et 
al.  v.  Crocker,  18  Wis.  345,  86  Am.  Dec.  773. 

But  it  is  insisted  by  counsel  for  defendant 
that  the  question  as  to  whether  a  reasonable 
time  had  elapsed  after  the  arrival  of  the 
goods  in  which  to  permit  plaintiff  or  his 
agent  to  remove  them  is,  under  the  undisput- 
ed facts  presented,  one  for  the  court  and 
not  for  the  jury  to  determine,  and  that  the 
court  erred  In  submitting  the  question  to  the 
Jury.  The  rule  on  this  point  Is  clearly,  con- 
cisely, and,  we  think,  correctly,  stated  in 
Lemke  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  39 
Wis.  449,  455,  in  which  the  court  say:  "The 
rule  doubtless  Is  that,  whenever  there  Is  a 
conflict  of  testimony  In  respect  to  material 
facts  bearing  upon  the  question,  or  when  the 
facts  are  doubtful  or  complicated  and  the 
court  cannot  satisfactorily  determine  their 
weight  or  importance,  the  question  as  to 
whether  a  reasonable  time  has  or  has  not 
elapsed  should  be  submitted  to  the  Jury,  un- 
der proper  Instructions.  But  when,  as  in 
this  case,  the  facts  relating  to  the  question 
are  few  and  simple,  and  are  conclusively  es- 
tablished by  a  special  finding,  or  by  the  un- 
disputed evidence,  it  is  for  the  court  to  say 
whether  a  reasonable  time  has  or  has  not 

Digitized  by  Google 


470 


88  PACIFIC 


REPORTER 


(Or. 


elapsed  for  the  performance  of  a  given  act" 
In  the  case  before  us  it  is  disclosed  by  the 
evidence  that  the  plaintiff's  agent  learned  of 
the  arrival  of  the  goods  between  the  hours 
of  4  and  5  o'clock  p.  m.,  which  was  a  few 
hours  after  the  car  in  which  the  goods  were 
transported  reached  Elgin ;  that  the  shipping 
receipt  had  not  arrived;  that  It  was  custom- 
ary for  the  office  to  close  at  the  hour  of  6; 
and  that,  after  considering  these  facts,  he 
decided  to  wait  until  morning.  It  becomes 
unnecessary,  therefore,  to  determine  here 
whether  the  question  of  the  reasonableness 
of  the  time  In  this  instance  should  have  been 
submitted  to  the  jury,  for,  if  the  question 
was  properly  submitted  to  the  Jury,  they 
have  found  adversely  to  defendant,  and  their 
decision  thereon  is  not,  under  the  testimony, 
subject  to  review ;  but  if,  on  the  other  hand, 
it  is  a  question  for  the  court's  determination, 
it  appears  from  the  evidence  that,  after  the 
arrival  of  the  car,  the  time  was  so  short  in 
which  the  goods  could  have  been  delivered, 
together  with  the  lateness  of  the  hour  when 
plaintiff's  agent  was  informed  of  the  arrival 
thereof,  that  the  court,  under  such  circum- 
stances, would  have  been  impelled  to  hold 
that  the  loss  occurred  before  the  expiration 
of  the  reasonable  time  to  which  plaintiff  was 
entitled  in  which  to  remove  the  property,  and 
it  would  have  been  imperative  upon  the  court 
so  to  instruct  the  jury,  leaving  no  change 
in  the  result  It  is  clear,  therefore,  that  de- 
fendant is  in  no  position  to  complain  in  this 
respect 

It  is  next  insisted  that  the  court  erred  in 
sustaining  the  objections  to  the  interrogato- 
ries tending  to  show  that  a  part  of  the  goods 
lost  were  not  the  property  of  plaintiff.  De- 
fendant makes  no  attempt  to  plead  that 
plaintiff  is  not  the  real  party  in  interest 
Such  defense  must  be  specially  pleaded,  in 
the  absence  of  which,  testimony  of  the  char- 
acter offered  on  this  point  is  inadmissible; 
and  no  error  was  committed  in  sustaining 
the  objection  thereto.  Overholt  v.  Dletz,  43 
Or.  194,  72  Pac.  695. 

It  is  maintained  that  the  court  erred  In 
not  permitting  the  defendant  to  introduce 
the  bill  of  lading  in  evidence  on  cross-ex- 
amination of  plaintiff,  and  in  not  permitting 
him  to  ask  the  plaintiff  on  cross-examination 
whether  at  any  time  prior  to  the  shipment 
his  attention  was  directed  by  the  agent  of 
the  Oregon  Railroad  &  Navigation  Company, 
or  by  any  one,  to  any  of  the  printed  contents 
on  the  back  of  the  receipt  which  was  receiv- 
ed by  blm  after  the  fire.  The  point  intended 
to  be  raised  by  the  bill  of  lading  or  receipt 
was  that  It  constituted  a  special  contract 
between  the  parties  releasing  the  defendant 
from  liability  as  an  insurer,  and  for  this  pur- 
pose was  at  the  proper  time  admissible  in 
evidence.    West  v.  Washington  &  O.  R.  R. 

Co.,  49  Or.  ,  90  Pac.  866,  671.   A  common 

carrier  is  ordinarily  considered  and  treated 
as  on  insurer  of  the  goods  It  undertakes  to 
transport  and  all  limitations  of  the  common- 


law  liability  are  In  the  nature  of  exceptions 
to  Its  general  responsibility,  from  which  it 
follows  that,  In  order  to  avoid  such  liability, 
and  rely  upon  a  limitation  contract  it  de- 
volves upon  the  carrier  both  to  allege  and 
prove  It  Normlle  v.  Oregon  Nav.  Co.,  41  Or. 
177,  69  Pac  928.  This  being  an  affirmative 
defense,  and  the  burden  of  proof  in  this  re- 
spect being  upon  the  defendant  it  follows 
that  to  have  permitted  him  to  go  fully  into 
this  question  on  cross-examination  would 
thereby  have  enabled  him  to  have  procured 
the  advantage  by  prematurely  making  the 
witness  his  own,  and  at  the  same  time,  under 
the  pretense  of  cross-examination,  of  depriv- 
ing plaintiff  of  any  cross-examination  on  the 
points  thereby  elicited.  The  court  properly 
sustained  the  objection  to  this  method  of 
procedure.  Hildebrand  v.  United  Artisans, 
49  Or.  ,  91  Pac.  642. 

A  number  of  errors  are  assigned  on  ac- 
count of  Instructions  requested  by  defendant 
and  refused  by  the  court ;  but  on  examination 
we  find  the  substance  of  the  Instructions  re- 
quested, except  to  direct  a  verdict  were  in- 
cluded in  those  given.  Defendant  was  ac- 
cordingly not  prejudiced  by  the  refusal  to 
give  the  instructions  in  the  form  asked. 

We  find  no  error  In  the  record  detrimental 
to  defendant  from  which  it  follows  that  the 
judgment  of  the  circuit  court  should  be  af- 
firmed. 

(51  Or.  85) 

JOHNSON  v.  SHERIDAN  LUMBER  CO.« 
(Supreme  Court  of  Oregon.    Feb.  4,  1908.) 

1.  Corporations— Phomoters— Fiduciary  Re- 
lation. 

One  who  agrees  with  others  to  organise  a 
corporation,  in  pursuance  of  which  contract  he 
purchases  property  to  be  turned  over  to  the 
corporation,  sustains  toward  tbe  corporation  a 
fiduciary  relation  which  precludes  him  from 
deriving  any  secret  advantage. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  12,  Corporations,  §  98.] 

2.  Fraud— Defense— Action  at  Law. 

Fraud  is  available  as  a  defense  in  an  action 
at  law. 

[Ed.  Note.— For  eases  in  point,  see  Cent.  Dig. 
vol.  28,  Fraud,  §  27.] 
8.  Pleading— Answer— Construction. 

An  amended  answer  not  challenged  by  mo- 
tion or  a  demurrer  should  be  construed  liberal- 
ly, and  is  sufficient,  where  tbe  facts  would  up- 
hold a  verdict  if  rendered  thereon. 

{Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  89,  Pleading,  §§  6U-G9.] 

4.  Corporations— Actions— Pleading. 

Under  an  amended  answer,  in  an  action  on 
a  note  executed  by  a  corporation,  averring  that 
plaintiff  fraudulently  represented!  that  the  mill 
and  timber  lands  had  been  purchased  at  a  price 
named,  and  that  the  corporation  relying  on  such 
representation  adopted  a  resolution  that  in  con- 
sideration of  the  transfer  of  the  mill  and  timber 
lands  to  the  corporation  the  stock  subscribed 
by  plaintiff  and  other  promoters  should  be  de- 
clared fully  paid,  it  is  fairly  to  be  inferred  that 
the  corporation  relied  on  the  fraudulent  repre- 
sentation, and  that  it  had  no  knowledge  of  the 
secret  profit  alleged  to  have  been  made  by  plain- 
tiff, and  the  facts  are  therefore  sufficient  to 
uphold  a  verdict  If  rendered  thereon.  

•Rehearing  denied  March  10,  1908. 
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5.  Evidence— Admissions— Plea  dings. 

An  original  answer,  though  withdrawn  by 
the  filing  of  an  amended  answer,  is  admissible 
in  evidence  as  a  declaration  against  interest. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §§  718,  719.] 

6.  Same. 

Where  an  answer  denies  the  execution  of  a 
writing,  and  in  a  separate  defense  alleges  that 
the  same  was  made  for  a  specific  purpose,  tbe 
defenses  are  so  inconsistent  that  both  cannot 
stand,  and  as  the  affirmative  allegation  is  the 
latest  expression  of  the  pleader's  intent,  it  wiJJ 
prevail,  and  the  execution  of  the  writing  is 
thereby  admitted. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §§  713-719.] 

7.  Same. 

Admissions  in  a  pleading  that  has  been 
superseded  by  filing  other  formal  allegations  are 
extrajudicial,  and  the  pleader  is  not  concluded 
thereby. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  §§  718,  719;  vol.  39,  Plead- 
ing, S  86.] 

8.  Same. 

Where  a  pleading  that  has  been  withdrawn 
or  superseded  is  offered  in  evidence,  admis- 
sions contained  therein  should  be  construed  in 
connection  with  qualifying  statements,  if  any, 
and  it  is  for  the  jury  and  not  the  court  to  de- 
termine from  an  inspection  of  the  entire  plead- 
ing the  intent  of  the  party  interposing  it. 

Appeal  from  Circuit  Court,  Polk  County; 
George  H.  Burnett,  Judge. 

Action  by  J.  II.  Johnson  against  the  Sheri- 
dan Lumber  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed,  and  a 
new  trial  ordered. 

This  is  an  action  by  J.  H.  Johnson  against 
the  Sheridan  Lumber  Company,  a  corpora- 
tion, to  recover  the  amount  of  a  promissory 
note  given  August  12,  1905,  for  $4,200,  pay- 
able six  months  thereafter,  with  interest,  at 
the  rate  of  7  per  cent,  per  annum  from  that 
time,  containing  a  stipulation  to  pay  a  rea- 
sonable sum  as  attorney's  fees  in  case  suit 
should  be  instituted  thereon,  and  purporting 
to  have  been  executed  to  the  plaintiff  by 
the  president  and  secretary  of  the  corpora- 
tion on  Its  behalf.  The  amended  answer  ad- 
mits the  Incorporation  of  the  defendant,  but 
denies  all  the  other  allegations  of  the  com- 
plaint. For  a  further  defense  It  Is  averred 
that  the  note  sued  on  is  without  any  consid- 
eration. For  a  second  defense  it  Is  stated, 
in  effect,  that  in  January,  1905,  the  plaintiff 
and  Henry  Stevenson,  E.  M.  Yeaton,  and  A. 
A.  Brace  entered  into  an  agreement  to  pur- 
chase a  sawmill  and  timber  lands,  and  to 
organize  a  corporation  to  engage  In  the  man- 
ufacture of  lumber.  That  the  plaintiff  and 
Stevenson  were  skilled  in  estimating  the 
value  of  such  property,  and  for  that  reason 
they  were  selected  to  make  the  purchase 
thereof;  that,  conspiring  to  cheat,  wrong,  and 
defraud  Yeaton,  Brace,  and  the  corporation 
thereafter  to  be  formed,  the  plaintiff  and 
Stevenson  entered  into  a  contract  with  one 
T.  H.  March  to  purchase  certain  real  proper- 
ty, agreeing  to  pay  therefor  $16,000.  That 
thereupon  the  defendant  corporation  was  or- 


ganized with  a  capital  stock  of  $50,000.  of 
which  sum  the  plaintiff  subscribed  $10,000, 
falsely  representing  that  one-half  thereof 
Was  for  Stevenson,  one  Emll  Schreier  sub- 
scribed $10,000,  Yeaton  $5,000,  and  Brace 
$10,000;  that  pursuant  to  their  Intent  to 
cheat,  wrong,  and  defraud  the  defendant  the 
plaintiff  and  Stevenson  falsely  stated  to  it 
that  the  price  agreed  to  be  paid  for  the  land 
was  $21,000;  that,  conformable  to  such  fraud- 
ulent purpose,  the  plaintiff  procured  a  deed 
of  the  land  to  be  made  by  March  to  Steven- 
son to  hold  the  title  for  the  benefit  of  the  de- 
fendant, and  thereupon  the  plaintiff  proposed 
to  cause  the  premises  to  be  conveyed  to  the 
corporation  upon  the  payment  of  the  several 
subscriptions  mentioned,  "and  this  defendant, 
through  its  board  of  directors,  then  and  there 
relying  upon  the  said  representations,  duly 
passed  a  resolution  to  the  effect  that,  in  con- 
sideration" of  the  plaintiff,  Brace,  Yeaton, 
and  Schreier  conveying  the  real  property  to 
the  defendant,  the  stock  so  subscribed  should 
be  declared  fully  paid;  that  the  plaintiff 
further  represented  to  the  defendant  that  he 
had  paid  March  $5,000,  the  remainder  of  the 
purchase  price  above  $16,000,  and  that  the 
corporation  owed  him  that  sum,  when  he 
had  not  paid  any  part  thereof;  "that  the  said 
note  was  executed  for  and  on  behalf  of  this 
defendant,  but  without  authority  of  the 
board  of  directors  thereof,  to  the  said  J.  H. 
Johnson  in  reliance  upon  the  said  false  and 
fraudulent  representations,  and  was  pre- 
tended to  be  made  on  behalf  of  the  said 
corporation  without  any  other  or  further  con- 
sideration than  as  hereinbefore  stated."  The 
reply  denied  the  allegations  of  new  matter 
in  the  answer,  and  averred,  in  substance, 
that  the  plaintiff,  having  agreed  with  the  de- 
fendant to  cut  for  It  certain  saw  logs  where- 
by he  could  have  made  a  large  profit,  sur- 
rendered all  his  right  under  the  contract  to 
the  corporation  August  12,  1905,  and  trans- 
ferred to  it  84  shares  of  Its  capital  stock,  in 
consideration  of  $8,400,  evidenced  by  two 
promissory  notes,  each  for  $4,200,  one  of 
which  had  been  paid,  and  the  other  instru- 
ment Is  the  note  described  In  the  complaint. 
The  reply  states  further  facts  by  way  of  es- 
toppel, which  are  not  deemed  necessary  to  a 
decision  herein.  The  cause  was  tried  and 
judgment  rendered  In  favor  of  the  plaintiff 
for  the  amount  of  the  note  and  $350  as  at- 
torney's fees,  which  sum  was  stipulated  by 
the  parties  as  reasonable  therefor,  and  the 
defendant  appeals. 

Martin  L.  Pipes,  for  appellant.  Bert  E. 
Hauey,  for  respondent. 

MOORE,  J.  (after  stating  the  facts  as 
above).  It  Is  contended  by  defendant's  coun- 
sel that  the  court  erred  In  admitting  in  evi- 
dence the  original  answer  filed  in  this  cause, 
and  In  holding  that  an  averment  in  that 
pleading  afforded  competent  proof  ot  the  de- 
fendant's execution  of  the  promissory  note 
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described  In  the  complaint,  and  In  refusing  to 
Instruct  the  jury  as  requested.  To  render 
the  legal  principles  thus  insisted  upon  intelli- 
gible, it  becomes  necessary  to  advert  to  the 
bill  of  exceptions,  which  contains  all  the  evi- 
dence given  at  the  trial,  and  shows  that  the 
plaintiff  offered  In  evidence  the  books  of  the 
corporation,  which  contained  the  minutes  of 
its  proceedings  as  they  consecutively  occur- 
red. An  Inspection  of  the  record  discloses 
that  at  a  meeting  of  the  board  of  directors 
held  August  12, 1905,  a  resolution  was  adopt- 
ed, authorizing  the  making  of  the  note  sued 
on  in  payment  of  certain  stock  of  the  defend- 
ant corporation,  and  also  shows  the  con- 
summation of  a  logging  contract  on  behalf  of 
tbe  company  with  the  plaintiff.  It  appears, 
however,  that  the  meeting  was  special,  at 
which  only  three  of  the  five  directors  of  the 
corporation  were  present,  and  the  books  do 
not  indicate  that  any  notice  of  such  assembly 
was  given  to  the  absent  officers.  The  parties 
having  stipulated  that  the  records  of  the  cor- 
poration after  August  12,  1005,  do  not  con- 
tain any  reference  to  the  note  In  question,  the 
court  sustained  an  objection  to  the  admis- 
sion of  books  in  evidence,  on  the  ground  that 
they  failed  to  show  any  authority  on  the 
part  of  the  president  and  secretary  of  the 
corporation  to  make  the  note.  An  amended 
answer  in  this  cause  having  been  filed,  the 
note  sued  on,  and  the  original  answer,  which 
was  verified  by  the  secretary  of  the  corpora- 
tion, were  received  in  evidence  over  the  de- 
fendant's objection  and  exception.  E.  M. 
Yeaton,  a  stockholder  of  tbe  corporation,  ap- 
pearing as  its  witness,  after  answering  a  few 
preliminary  questions,  was  directed  as  fol- 
lows: "Now  you  may  state  whether  or  not 
you  and  Mr.  Brace  and  Mr.  Johnson  (the 
plaintiff  herein)  and  Mr.  Stevenson  had  any 
conversation  or  arrangement  between  your- 
selves for  the  purchase  of  a  sawmill  and  tim- 
ber land."  An  objection  to  such  inquiry  hav- 
ing been  interposed  on  the  ground  that  the 
amended  answer  failed  to  state  facts  suffi- 
cient to  constitute  a  defense,  the  defendant's 
counsel  thereupon  offered  to  prove  by  the 
witness  the  substance  of  the  agreement  thus 
alleged  as  new  matter,  and  to  show  that  dur- 
ing all  the  negotiations  Johnson  and  Steven- 
son represented  that  the  purchase  price  of 
the  mill  and  lands  was  $21,000;  that  the  di- 
rectors of  the  corporation,  being  Ignorant  of 
the  facts,  relied  upon  such  representations, 
In  pursuance  of  which  they  adopted  a  resolu- 
tion accepting  a  deed  of  the  property  In  full 
payment  of  the  subscriptions  for  stock;  that 
Schreier  sold  his  stock  to  the  plaintiff,  who, 
by  reason  of  the  declarations  that  he  held 
his  own  stock  and  that  which  he  had  so  pur- 
chased, received  a  certificate  for  84  shares  of 
the  par  value  of  $8,400,  which  he  thereafter 
sold  to  the  corporation;  that  the  directors 
did  not  know  that  he  had  not  paid  any  sum 
on  account  of  his  subscription  or  for  the 
stock;  that  two  of  the  directors  were  absent 
from  the  state  on  August  12,  1905,  and  two 


other  directors — there  being  five  in  aU — un- 
dertook to  authorize  the  execution  of  the  note 
in  question.  The  defendant's  counsel  offered 
to  prove  by  T.  H.  March,  the  person  from 
whom  the  mill  and  timber  land  were  secured, 
that  $16,000  was  the  eutlre  consideration 
therefor,  but  that,  when  a  conveyance  of  tbe 
property  was  made,  the  plaintiff  gave  to  him 
a  check  for  $5,000,  which  the  witness  in- 
dorsed and  returned.  The  court  having  sus- 
tained an  objection  to  the  offers  so  made,  re- 
fused to  permit  the  testimony  to  be  given, 
and  allowed  an  exception.  Tbe  defendant 
having  rested,  the  court  directed  a  verdict  to 
be  returned  for  the  plaintiff  for  the  amount 
of  the  note  and  attorney's  fees  as  agreed  up- 
on, and  refused  to  Instruct  the  Jury,  as  re- 
quested, to  consider  the  entire  answer  offered 
in  evidence,  and  to  determine  therefrom 
whether  or  not  the  execution  of  the  note  was 
ever  authorized  by  the  defendant,  and  excep- 
tions from  such  rulings  were  saved. 

A  consideration  of  the  errors  assigned 
necessitates  an  examination  of  the  averments 
of  new  matter  in  the  answer.  As  a  prelim- 
inary matter,  however,  attention  will  be  call- 
ed to  the  rules  of  law  applicable  to  the  de- 
fense evidently  Intended  to  be  Interposed. 
Any  person  who  agrees  with  others  to  organ- 
ize a  private  corporation,  in  pursuance  of 
which  contract  he  purchases  property  for  the 
company  to  be  turned  over  to  it,  when  legally 
created,  sustains  toward  such  artificial  being 
a  fiduciary  relation  which  precludes  him 
from  deriving  any  secret  advantage  from  the 
transaction.  23  Am.  &  Eng.  Etoey.  Law  (2d 
Ed.)  234  ;  7  Cur.  Law,  871.  If  a  promoter  of 
a  private  corporation  deceives  its  members 
as  to  tbe  actual  price  which  b?  paid  for  prop- 
erty and  transferred  to  the  company,  or  If, 
by  collusion  with  the  vendor,  he  retains  or 
secures  credit  for  a  part  of  the  alleged  pur- 
chase price,  he  must  account  for  the  excess 
In  a  suit  In  equity,  Instituted  for  that  pur- 
pose, or  the  company  may  maintain  an  action 
at  law  against  him  for  the  sum  withheld,  or 
for  which  he  secured  evidence  of  indebted- 
ness, as  money  had  and  received  to  its  use. 
Thomp.  Corp.  §  457.  Fraud  Invalidates  ail 
contracts  in  a  suit  or  action  thereon  between 
the  original  parties,  and  as  a  corollary  from 
this  legal  principle  the  deceit  of  a  payee  of  a 
promissory  note  destroys  the  efficacy  of  the 
negotiable  Instrument  into  the  consideration 
of  which  the  imposition  enters.  1  Daniel, 
Neg.  Inst  (2d  Ed.)  §  193.  In  discussing  this 
question  Mr.  Justice  Thacher,  In  Brewer  v. 
Harris.  2  Smedes  &  M.  84,  41  Am.  Dec.  587, 
says:  "It  has  been  repeatedly  decided  that 
courts  of  law  have  concurrent  jurisdiction 
with  courts  of  equity  upon  questions  of 
fraud.  Fraud  saps  the  foundation  of  every 
contract  in  which  it  exists,  and.  where  it 
evinces  that  a  plaintiff  is  not  entitled  to  re- 
cover anything  because  of  its  existence,  Is 
properly  cognizable  by  a  court  of  law.  It  has 
also  frequently  been  decided  that  a  failure  of 
consideration,  as  well  partial  as  total,  may  be 
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introduced  legitimately  In  evidence  in  an  ac- 
tion at  law  upon  a  promissory  note,  because 
such  defense  may  diminish  the  multiplicity 
and  circuity  of  actions,  which  it  is  the  policy 
of  the  law  to  discourage."  So  too,  in  Ferrall 
v.  Bradford,  2  Fla.  508,  50  Am.  Dec  293,  Mr. 
Justice  Hawkins,  commenting  upon  this  rule, 
says:  "It  Is  an  admitted  principle  that  a 
court  of  law  has  a  concurrent  jurisdiction 
with  a  court  of  chancery  in  cases  of  fraud. 
The  principles  as  to  fraud  may  be  often  more 
correctly  applied  In  a  court  of  equity  than  in 
courts  of  law.  Chancery  can  compel  discov- 
ery of  facts  which  a  court  of  law  cannot 
Fraud  may  frequently  be  presumed  In  equity 
by  the  chancellor,  while  at  law  It  Is  the  prov- 
ince of  the  jury  to  find  the  facts  and  deter- 
mine their  character,  under  the  Instruction  of 
the  court."  To  the  same  effect  see:  Fleming 
v.  Slocuni,  18  Johns.  (N:  Y.)  403,  9  Am.  Dec. 
224;  Lamborn  v.  Watson,  6  Har.  &  J.  (Md.) 
252,  14  Am.  Dee.  275;  Jamison  v.  Beaublen, 
3  Scam.  (III.)  113,  36  Am.  Dec.  534. 

Fraud  being  thus  available  as  a  defense  in 
an  action  at  law,  the  averments  of  new  mat- 
ter in  the  amended  answer  will  be  Investi- 
gated. It  Is  not  alleged  in  such  pleading 
that,  when  dealing  with  the  plaintiff,  the  de- 
fendant had  no  knowledge  that  the  mill  and 
timber  lands  which  it  is  stated  he  asserted 
cost  $21,000  was  purchased  for  $16,000,  or 
that  his  profit  was  undisclosed  The  amend- 
ed answer  was  not  challenged  by  a  motion 
or  a  demurrer.  In  the  absence  of  which  that 
pleading  should  be  construed  liberally  and 
Its  sufficiency  determined  by  an  affirmative 
answer  to  the  Inquiry:  Would  the  facts 
thus  defectively  stated  uphold  a  verdict  If 
rendered  thereon?  The  verdict  In  the  case 
at  bar  is  not  based  on  the  answer.  It  Is  true, 
but  tliat  pleading,  when  Its  adequacy  is  un- 
assailed.  Is  to  be  governed  by  the  test  that, 
while  a  general  verdict  will  not  supply  a  ma- 
terial averment,  going  to  the  gist  of  the  ac- 
tion or  defense,  It  will  aid  and  may  cure  a 
defective  Informal  statement.  Houghton  v. 
Beck,  9  Or.  325;  Booth  v.  Moody,  30  Or. 
222,  46  Pac.  884;  Savage  v.  Savage,  36  Or. 
268,  59  Pac.  461.  It  will  be  remembered  that 
the  amended  answer  avers,  In  effect,  that  the 
plaintiff  fraudulently  represented  that  the 
mill  and  timber  lands  bad  been  purchased 
for  $21,000,  and  that  the  defendant's  agents, 
relying  upon  such  statement,  adopted  a  reso- 
lution that,  in  consideration  of  the  transfer 
of  the  property  to  the  corporation,  the  stock 
subscribed  by  the  promoters  should  be  declar- 
ed fully  paid.  In  State  v.  Miller,  47  Or. 
562.  570.  85  Pac.  81,  6  L.  R.  A.  (N.  S.)  365, 
It  Is  said:  "Reliance  by  a  person  upon  the 
representations  of  another  Implies  a  belief 
in  the  accuracy  of  the  declarations  that  in- 
spired the  confidence  reposed.  In  the  absence 
of  faith  in  the  truth  of  the  statements  thus 
made,  a  dependence  thereon  is  an  impossibil- 
ity." It  is  therefore  fairly  to  be  Inferred 
from  the  averment  that  the  defendant  relied 
upon  the  plaintiff's  fraudulent  representa- 


tions that  it  had  no  knowledge  of  the  secret 
profit  which  it  Is  claimed  he  made  by  the 
transaction,  and,  this  being  so,  the  facts  thus 
defectively  stated  would,  in  our  opinion,  up- 
hold a  verdict,  If  one  had  been  rendered 
thereon. 

The  offer  of  the  defendant's  counsel  to 
prove  by  the  witnesses  produced  at  the  trial 
that  his  client  had  no  knowledge  of  the  plain- 
tiff's alleged  fraud,  or  of  the  secret  profit 
which  It  Is  asserted  he  made  In  dealing  with 
the  property,  should  have  been  accepted,  In 
rejecting  which  an  error  was  committed. 
An  amended  answer  having  been  filed  by 
leave  of  the  court,  the  original  answer  was 
thereby  withdrawn;  but,  notwithstanding 
such  pleading  was  thus  eliminated,  it  was 
nevertheless  admissible  in  evidence  as  a  dec- 
laration against  Interest  Say  re  v.  Mohney, 
35  Or.  141,  56  Pac.  526.  If  the  rejected  an- 
swer, when  received  in  evidence,  is  to  be 
treated  as  a  pleading,  the  court  properly  con- 
strued the  averments;  for  It  has  been  held 
that,  when  an  answer  denies  the  execution 
of  a  writing,  and  in  a  separate  defense  al- 
leges that  the  Instrument  was  made  for  a  spe- 
cific purpose,  the  defenses  are  so  Inconsis- 
tent that  both  cannot  stand,  and  as  the  af- 
firmative allegation  is  the  latest  expression 
of  the  pleader's  intention,  it  will  prevail,  and 
the  execution  of  the  Instrument  Is  thereby 
admitted.  Veasey  v.  Humphreys,  27  Or.  515, 
41  Pac.  8;  Maxwell  v.  Bolles,  28  Or.  1,  41 
Pac.  661;  Baines  v.  Coos  Bay  Nav.  Co.,  41 
Or.  135,  68  Pac.  397.  Admissions  in  a  plead- 
ing that  has  been  superseded  by  filing  other 
formal  allegations  of  a  cause  of  action  or 
defense  are  treated  as  extrajudicial,  by  which 
the  pleader  is  not  concluded.  16  Cyc.  1049. 
Judge  Elliott  In  his  work  on  evidence  (sec- 
tion 236)  sanctions  the  admission  In  evidence 
of  an  adversary's  pleading  that  has  been 
superseded;  but  in  discussing  the  effect  of 
avowals  against  Interest  contained  therein, 
very  pertinently  observes:  "Suppose,  how- 
ever, that  there  are  several  distinct  Issues 
raised  by  different  counts  or  paragraphs  of 
a  pleading.  In  such  a  case,  can  the  state- 
ments In  one  of  them  be  used  as  admissions 
upon  the  other  Issues?  Upon  this  question 
there  seem  to  be  few  authorities,  and  In  the 
few  cases  In  which  the  question  has  arisen 
the  courts  have  not  been  of  one  mind.  There 
is  much  reason  In  support  of  the  view  that, 
where  the  law  authorizes  a  party  to  plead  in 
this  way,  as,  for  Instance,  where  It  author- 
izes him  to  set  up  Independent  and  even  In- 
consistent defenses  in  different  paragraphs 
of  answer,  the  statements  in  a  particular 
paragraph  are  made  for  the  purpose  of  pre- 
senting the  issue  to  which  they  relate,  and 
no  other,  and  to  permit  them  to  be  used 
against  the  pleader-  on  another  Issue  would 
deprive  him  of  his  denials,  or  at  least  make 
It  dangerous  for  him  to  do  what  the  law  au- 
thorizes him  to  do.  He  may,  for  Instance, 
plead  by  way  of  denial  In  one  paragraph, 
and  by  way  of  confession  and  avoidance  in 
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another,  and  it  would  seem  unjust  to  permit 
his  unavoidable  and,  in  a  sense,  conditional, 
admissions  in  the  latter  paragraph  to  be  tak- 
en as  admissions  upon  the  issue  raised  by  the 
denial.  This  seems  to  be  the  view  taken  by 
most  of  the  courts  by  which  the  question  has 
been  expressly  decided."  We  believe  reason 
supports  the  rule  that,  when  a  pleading  that 
has  been  withdrawn  or  superseded  is  offered 
in  evidence,  the  admissions  contained  there- 
in should  be  construed  in  connection  with  the 
qualifying  statements,  if  any,  and  that  it  is 
for  the  jury,  and  not  for  the  court,  to  deter- 
mine from  an  Inspection  of  the  entire  plead- 
ing the  intent  of  the  party  who  interposed  It. 
As  supporting  this  view  see,  Jones,  Ev.  8 
296;  Granite  Gold  Mining  Co.  v.  Maginness, 
118  Cal.  131,  50  Pac.  269 ;  Mott  v.  Consumers' 
Ice  Co.,  73  N.  Y.  543;  Gildersleeve  v.  Lan- 
don,  73  N.  Y.  609. 

An  observance  of  the  rules  thus  announced 
would  have  required  the  court,  under  proper 
instructions,  to  submit  to  the  jury  the  amend- 
ed answer,  and  also  to  have  given  the  charge 
requested,  in  failing  to  do  which  errors  were 
committed  necessitating  a  reversal  of  the 
judgment  and  the  granting  of  a  new  trial, 
which  are  ordered. 


HORNEFIUS  v.  WILKINSON. 
(Supreme  Court  of  Oregon.    Feb.  4,  1908.) 

1.  Assumpsit.  Action  of— Pleading. 

Where  the  complaint  in  an  action  of  as- 
sumpsit for  money  had  and  received  fails  to  al- 
lege that  the  money  intrusted  to  defendant  was 
the  property  of  plaintiff,  or  that  there  was  any 
consideration  for  the  transaction,  and  the  ab- 
sence of  such  averment  is  supplied  by  the  an- 
swer, from  which  it  can  be  clearly  inferred  that 
the  money  was  the  property  of  plaintiff,  the  de- 
fect will  be  cured  by  a  verdict  for  plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  5,  Assumpsit,  Action  of,  §  129.] 

2.  Action— Waiver  of  Tobt. 

In  an  action  for  money  received  for  money 
given  to  defendant  to  invest  with  his  own.  with 
which  he  purchased  a  mortgage,  selling  the 
mortgage  without  accounting  to  plaintiff  for  the 
proceeds,  the  claim  in  tort  can  be  waived,  and 
the  action  brought  on  implied  contract 

3.  Assumpsit,  Action  of— Grounds. 

In  assumpsit  for  money  received  and  con- 
verted by  defendant,  although  it  is  claimed  that 
the  proof  merely  shows  defendant  to  have  been 

Elaintiff's  agent,  and  that  the  action  should  have 
een  ex  delicto  and  not  ex  contractu,  the  right 
to  elect  to  proceed  on  the  contract  and  to  waive 
the  tort  is  the  privilege  of  plaintiff,  and  not  of 
defendant,  and  having  so  elected  she  is  entitled 
to  have  the  verdict  construed  to  support  the 
judgment,  if  possible. 

4.  Evidence—  Documentary  Evidence— Let- 
ters—Alterations. 

Letters  with  alterations  in  immaterial  parts 
are  admissible  in  evidence  without  accounting 
for  the  alterations  under  B.  &  C.  Comp.  §  800. 
providing  that  a  party  introducing  a  writing 
altered  as  to  a  material  part  shall  account  there- 
for. 

5.  Appeal— Review— Harmless  Error— Evi- 
dence. 

In  assumpsit  for  money  had  and  received, 
the  error  of  admitting  in  evidence  a  draft  for 
$125  sent  to  plaintiff  and  containing  the  initials 


of  defendant's  name,  without  further  identifica- 
tion to  show  a  payment  of  the  amount  of  the 
draft,  was  harmless,  where  defendant  admitted 
the  payment  to  plaintiff  of  that  amount 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  8§  4161-4170.] 

Appeal  from  Circuit  Court,  Umatilla  Coun- 
ty; H.  J.  Bean,  Judge. 

Action  by  Louisa  Hornefius  against  Wil- 
liam J.  Wilkinson.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

D.  W.  Bailey  and  W.  M.  Peterson,  for  ap- 
pellant.  G.  W.  Phelps,  for  respondent 

KING,  C.  This  Is  an  action  to  recover 
$1,500,  with  Interest,  alleged  to  have  been  de- 
livered and  intrusted  to  defendant  by  plain- 
tiff under  an  express  and  implied  contract  of 
repayment  on  demand,  on  which  contract  it 
Is  averred  that  defendant  on  January  1,  1902, 
acknowledged  $1,600  to  be  due  plaintiff, 
which  he  then  and  there  agreed  to  pay,  but 
had,  after  repeated  requests,  neglected  and 
refused  to  do.  The  complaint  is  in  the  usual 
form  for  money  had  and  received;  failing, 
however,  to  allege  that  it  was  the  property 
of  plaintiff,  and  that  there  was  any  consid- 
eration for  the  transaction.  The  answer  ad- 
mits the  receipt  of  the  money  referred  to, 
and  asserts  that  it  was  received  by  defend- 
ant for  the  purpose  of  loaning  It  for  plaintiff 
with  money  of  his  own,  the  profits  from 
which  were  to  be  divided  between  them  in 
proportion  to  their  respective  interests;  and 
that  in  response  to  her  request  from  time  to 
time  for  current  expense  money  he  had  ad- 
vanced various  sums  to  plaintiff,  aggregating 
$710 ;  that  the  funds  were  loaned  as  request- 
ed and  in  the  manner  agreed,  but  that, 
through  no  fault  of  defendant,  but  owing  to 
unfortunate  investments,  the  money  of  both 
was  lost,  on  account  of  which  his  liability  Is 
denied.  A  reply  being  filed  placing  the  cause 
at  issue,  trial  was  had  resulting  in  a  verdict 
and  judgment  as  demanded. 

Defendant  assigns  as  error:  (1)  The  ad- 
mission of  a  certain  check  in  evidence  with- 
out sufficient  identification;  (2)  the  admis- 
sion in  evidence  of  certain  letters  offered,  In 
which  erasures  appear  without  first  account- 
ing therefor;  (3)  the  refusal  of  the  court  to 
grant  defendant's  motion  for  a  nonsuit.  The 
points  named  will  be  treated  in  their  inverse 
order.  Other  questions  were  raised,  both  in 
the  pleadings  and  at  the  trial,  not  indicated 
either  in  the  foregoing  synopsis  of  issues 
stated  or  errors  suggested,  which,  not  being 
before  us,  will  pass  unnoticed.  Independent 
of  the  letters  offered,  an  examination  of  the 
testimony  discloses  sufficient  evidence  in  sup- 
port of  plaintiff's  averments  to  be  submitted 
to  the  jury.  It  appears  from  the  testimony 
that  plaintiff  furnished  the  money  as  alleged, 
and  that  defendant  purchased  a  mortgage 
with  It  which  he  afterwards  sold,  without 
accounting  for  the  proceeds  thereof.  The  re- 
ceipt of  the  money  is  substantially  admitted 
by  the  answer,  and,  as  stated,  the  proof  on 
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the  other  points  Is  sufficient  to  rapport  the 
verdict 

It  is  Instated,  however,  that  the  complaint 
does  not  state  sufficient  facta  to  constitute  a 
cause  of  action,  nor  to  warrant  a  Judgment 
under  the  testimony  offered,  in  respect  to 
which  it  is  maintained  that  the  complaint 
omits  stating  that  the  money  Intrusted  and 
delivered  to  defendant  was  the  property  of 
the  plaintiff,  and  that.  In  the  absence  of  this 
averment,  it  must  be  presumed  to  be  the  prop- 
erty of  defendant,  making  a  sufficient  consid- 
eration for  its  return  an  essential  allegation. 
This  contention  overlooks  the  important  fea- 
ture that  the  absence  of  these  averments,  if 
considered  otherwise  necessary,  is  supplied 
by  the  answer,  from  which  it  can  clearly  be 
inferred  that  the  money  furnished  was  the 
property  of  plaintiff.  And  this  la  also  sus- 
tained by  testimony  offered  without  objection 
to  that  effect,  which,  in  the  absence  of  a  de- 
murrer to  the  complaint  and  after  verdict,  is 
sufficient  Nlcolai  v.  Krlmbel,  29  Or.  76,  43 
Pac.  865 ;  Patterson  v.  Patterson,  40  Or.  660, 
67  Pac.  664 ;  Keene  v.  Eldriedge,  47  Or.  179, 
82  Pac  802;  Madden  v.  Welch,  48  Or.  199, 
86  Pac.  2;  Bade  v.  Hlbbard  (decided  Jan.  21, 
1908)  93  Pac.  364. 

It  is  further  maintained  in  this  connection 
that  the  motion  for  nonsuit  should  have  been 
allowed  on  the  theory  that  the  facts  proved 
do  not  support  the  averments  of  the  com- 
plaint, In  support  of  which  it  is  argued  that 
the  proof  merely  shows  defendant  to  have 
been  an  agent  of  plaintiff,  and  that,  if  any 
cause  of  action  is  shown,  it  is  ex  delicto  and 
not  ex  contractu,  and  our  attention  is  direct- 
ed to  some  authorities  supporting  this  posi- 
tion; but  we  find  the  weight  of  authority 
supports  the  rule,  and  we  believe  it  the  bet- 
ter one,  that  in  cases  of  this  kind  the  claim 
in  tort  can  be  waived  and  the  action  brought 
upon  an  implied  contract  Pomeroy'a  Code 
Rem.  (3d  Ed.)  {§  493,  571.  This  is  certainly 
the  settled  rule  In  this  state;  and  the  ques- 
tion of  the  election  Is  with  the  plaintiff,  and 
not  with  the  defendant  Miller  v.  Hlrsch- 
berg,  27  Or.  522,  40  Pac.  506.  It  is  immate- 
rial whether  defendant  rightfully  or  wrong- 
fully received  the  money,  for,  as  announced 
In  Peterson  v.  Fobs,  12  Or.  81,  82,  6  Pac.  397, 
"whenever  one  person  obtains  possession  of 
money  which,  ex  aequo  et  bono,  belongs  to  an- 
other, the  latter  may  maintain  an  action  to 
recover  it"  The  defendant  having  received 
and  wrongfully  converted  to  his  own  use 
money  to  which  it  is  practically  conceded 
plaintiff  is  entitled,  he  cannot  insist  that 
plaintiff  shall  waive  her  contract  and  sue  in 
tort  for  damages.  She  was  entitled  to  adopt 
the  form  of  action  which  she  preferred,  and, 
having  elected  to  proceed  in  assumpsit,  is  en- 
titled to  have  the  verdict  of  the  jury  con- 
strued to  support  the  judgment  if  it  can  be 
done  without  violating  the  well-settled  rules 
of  law.  See  also,  Crown  Cycle  Co.  v.  Brown, 
39  Or.  285,  64  Pac.  451 ;  Humblrd  v.  Davis, 
210  Pa.  811,  59  AtL  1082;   Bindmarch  v. 


Hoffman,  127  Pa.  284,  18  At3.  14,  4*  L.  R.  A. 
368,  14  Am.  St  Rep.  842. 

It  is  maintained  that  the  letters  offered 
should  not  have  been  admitted  in  evidence, 
and  that  the  court  erred  in  submitting  them 
to  the  jury  with  the  erasures  thereon.  It  ap- 
pears from  section  800,  B.  &  C.  Com  p.,  and 
from  the  interpretation  thereof  by  this  court 
In  Simpkins  v.  Windsor,  21  Or.  382,  28  Pac. 
72,  that  the  party  producing  an  altered  writ- 
ing as  genuine  after  its  execution  or  making, 
in  a  part  material  to  the  dispute  in  question, 
shall  account  for  the  appearance  or  altera- 
tion, and  further  provides  that  it  shall  not 
be  admitted  in  evidence  unless  the  party  pro- 
ducing it  shows  that  the  alteration  was  made 
by  another  without  his  concurrence,  or  was 
made  with  the  consent  of  the  parties  affected 
by  it  or  that  the  alteration  did  not  change 
the  meaning  or  language  of  the  Instrument. 
With  the  exception  of  three  or  four  words, 
the  contents  of  the  letters  can  be  read  with 
reasonable  effort;  and  it  is  not  only  appar- 
ent from  the  letters  themselves  that  the 
erasures  were  made  merely  for  the  purpose 
of  omitting  some  of  the  immaterial  matters 
in  them,  and  connected  only  with  matters  not 
in  dispute,  but  it  is  evident  that  the  partial- 
ly erased  words  consist  of  a  part  of  only  the 
Immaterial  portion  thereof,  which  we  think 
clearly  comes  with  the  rule  Intended  by  the 
statute. 

The  other  error  assigned  relates  to  a  cer- 
tain draft  for  $125,  sent  to  plaintiff  by  the 
bank  of  Athena,  Or.,  containing  the  initials 
"W.  J.  W.,"  which  it  is  Insisted  should  not 
have  been  submitted  to  the  jury  without  fur- 
ther Identification.  It  Is  only  claimed  for  this 
draft  that  it  tends  to  prove  a  payment  by  de- 
fendant of  the  amount  there  Indicated,  and 
since  he  admits  this  payment  the  proper  iden- 
tification thereof  becomes  immaterial,  for  it 
could  not  have  in  any  way  misled  the  jury, 
and  the  error,  if  it  can  be  deemed  such,  was 
harmless. 

The  judgment  of  the  court  below  should 
be  affirmed. 

(40  Colo.  895) 

BNOS  et  aL  v.  ANDERSON  et  al. 
(Supreme  Court  of  Colorado.  July  1,  1907.) 

1.  Frauds,  Statute  of— Promise  to  Answeb 
fob  Debt  op  Another— Nature  of  Debt. 

Defendants'  oral  agreement  to  pay  certain 
notes  Riven  by  plaintiffs,  and  secured  by  a  deed 
of  trust  npon  property  conveyed  by  them  to  de- 
fendants, Is  not  an  agreement  to  answer  for  the 
debt  of  another  within  the  statute  of  frauds, 
the  statute  referring:  only  to  the  debt  of  some 
person  other  than  the  immediate  parties  to  the 
contract  of  guaranty  and  owed  to  one  of  those 
parties. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  23,  Frauds,  Statute  of,  {5  27,  31.] 

2.  Sauk— Agreement  Not  to  be  Performed 
Within  a  Yeab  — Effect  of  Past  Per- 
formance. 

Plaintiffs  conveyed  certain  property  to  de- 
fendants in  consideration  for  certain  other  prop- 
erty and  defendants'  oral  promise  to  pay  cer- 
tain notes  given  by  plaintiffs,  and  secured  by 
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a  deed  of  trust  upon  the  property  conveyed  to 
defendants.  The  notes  were  not  due  within  a 
year.  Held,  that  the  contract  being  completely 
executed  on  one  side  was  not  within  the  statute 
of  frauds,  providing  that  agreements  not  to  be 
performed  within  a  year  must  be  in  writing. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23.  Frauds.  Statute  of,  §  288.1 

3.  Limitation  of  Actions— Computation  of 
Period  of  Limitations— Instbuments  fob 
Payment  of  Monet. 

In  consideration  for  certain  property  con- 
veyed to  them,  defendants  agreed  to  pay  certain 
notes  of  plaintiffs.  Defendants  failed  to  keep 
their  promise,  and  plaintiffs  were  compelled  to 
pay  the  notes.  Held,  in  an  action  to  recover 
the  amount  so  paid,  that  the  statute  of  limita- 
tions did  not  begin  to  run  until  plaintiffs  were 
required  to  pay  the  notes. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  §§  249,  261.1 

4.  Deeds— Constbuccton— Mebgeb  of  Previ- 
ous Agreements. 

The  rule  applicable  to  all  contracts  that 
prior  stipulations  are  merged  in  the  final  and 
formal  contract  executed  by  the  parties  applies 
to  a  deed  based  upon  a  contract  to  convey. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  16,  Deeds,  §  266.] 

5.  Evidence  —  Weight  and  Sufficiency  — 
Degree  of  Pboof  in  General. 

The  quantity  and  quality  of  the  proof  re- 
quired to  establish  parol  agreements  varying 
the  terms  of  deeds  is  not  the  mere  preponder- 
ance required  in  the  ordinary  civil  action,  but 
that  degree  of  proof  required  to  sustain  a  con- 
viction in  a  criminal  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  8  2448.1 

6.  Deeds— Sufficiency  of  Evidknce— Con- 
sidebation. 

In  an  action  for  defendants'  failure  to  pay 
plaintiffs'  notes,  which  they  orally  promised  to 
do  in  consideration  for  plaintiffs'  conveyance  to 
them  by  warranty  deed  of  certain  property,  evi- 
dence examined,  and  held  not  to  establish,  be- 
yond a  reasonable  doubt,  so  as  to  vary  the  terms 
of  the  deed  by  parol  proof,  that  such  promise 
was  made. 

7.  Frauds.  Statute  of— Promise  to  Answer 
for  Debt  of  Anotheb. 

Where  the  parties  to  a  deed  were  dealing 
with  each  other  regarding  the  grantee's  as- 
sumption of  certain  notes  as  part  considera- 
tion for  the  property,  but  failed  to  include  in 
the  deed  the  words  which  would  make  the  gran- 
tee liable  to  pay  such  notes  because  the  parties 
could  not  agree  that  such  words  should  be  in- 
cluded, and  thereafter  the  grantor  was  com- 
pelled to  pay  the  notes,  he  cannot  recover  from 
the  grantee  the  amount  so  paid. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Frauds,  Statute  of,  §§  27,  31.1 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;   F.  T.  Johnson,  Judge. 

Action  by  Isabel  L.  E.  Anderson  and  an- 
other against  Charles  W.  Enos  and  another. 
From  a  judgment  for  plaintiffs,  defendants 
appeal.  Reversed. 

Benedict  &  Phelps,  for  appellants.  W.  T. 
Rogers  and  John  F.  Mail,  for  appellees. 

STEELE,  C.  J.  On  May  3,  1893,  the  plain- 
tiffs (appellees  here)  executed  and  delivered 
to  the  defendants  a  warranty  deed  for  the 
premises  known  as  lots  23  and  24,  block  3, 
Kettle"s  addition  to  the  city  of  Denver.  The 
consideration  named  in  the  deed  is  $12,000. 
This  deed  contains  a  covenant  that  the 


property  Is  free  and  clear  of  all  Hens  and  fs- 

cumbrances  "except  a  certain  deed  of  trust 
recorded  in  Book  888,  March  7th,  1893,  given 
to  secure  six  thousand  dollars  at  seven  and 
one-half  per  cent  per  annum."  On  Septem- 
ber 25,  1894,  the  property  was  sold  under  the 
deed  of  trust  for  the  sum  of  $2,600,  and  this 
amount,  less  the  costs  and  expenses  of  the 
sale,  was  credited  upon  the  notes  secured  by 
the  deed  of  trust.  Thereafter  suit  was 
brought  against  the  plaintiffs  (appellees  here) 
to  recover  judgment  against  them  for  the 
balance  due  upon  the  notes,  approximate- 
ly $4,000.  While  the  suit  was  pending,  plain- 
tiffs settled  with  the  holders  of  the  notes, 
and  In  December,  1897,  or  in  1898,  paid 
$1,000  in  full  settlement  of  the  demand 
against  them.  On  May  27,  1902.  this  suit 
was  brought;  the  plaintiffs  alleging  In  their 
complaint  that  the  defendants  orally  assum- 
ed the  notes  given  by  the  plaintiffs  and 
agreed  to  pay  them;  that  the  property  con- 
veyed to  the  defendants  by  the  plaintiffs  was 
of  the  value  of  $12,000;  that  the  considera- 
tion for  the  conveyance  of  the  property  was 
the  assumption  of  the  $6,000  incumbrance 
and  the  conveyance  by  the  defendants  to  the 
plaintiffs  of  property  valued  at  $6,000;  and 
they  asked  judgment  against  the  defendants 
for  the  sum  of  $1,000  and  Interest,  being  the 
amount  the  plaintiffs  paid  to  compromise  the 
suit  mentioned  herein.  The  defendants  deny 
that  they  assumed  and  agreed  to  pay  the 
notes  mentioned,  and  deny  that  the  consid- 
eration for  the  conveyance  to  them  was,  in 
part,  the  assumption  and  agreement  to  pay 
the  said  notes.  In  other  defenses  they  plead 
the  statute  of  frauds  and  the  statute  of  lim- 
itations, and  in  still  others  they  allege,  by 
way  of  cross-demand,  damages  sustained  by 
reason  of  an  alleged  breach  of  the  covenant 
of  warranty.  The  court  found  in  favor  of 
the  plaintiffs,  and  rendered  judgment  against 
the  defendants  In  the  sum  of  $1,826.65.  From 
this  judgment  the  defendants  appealed  to  the 
court  of  appeals. 

It  is  contended  that  the  alleged  contract 
is  within  that  section  of  the  statute  of  frauds 
which  declares  that  every  special  promise  to 
answer  for  the  debt,  default,  or  miscarriage 
of  another  shall  be  void  unless  such  agree- 
ment or  some  note  or  memorandum  thereof 
be  in  writing  and  subscribed  by  the  party 
charged  therewith.  The  agreement  set  out 
in  the  pleadings,  and  testified  to  by  the  plain- 
tiffs, was  not  an  agreement  to  answer  for  the 
debt  of  another  person.  The  plaintiffs  testi- 
fied that  the  defendants  agreed  to  assume 
and  pay  certain  notes  given  by  the  plaintiffs, 
and  secured  by  a  deed  of  trust  upon  the 
property  conveyed  by  them  to  the  defend- 
ants. "The  statute  applies  to  promises  to 
pay  the  debt  of  another;  and  this  is  con- 
strued by  the  courts  of  both  countries  to  mean 
the  debt  of  some  person  other  than  the  im- 
mediate parties  to  the  contract  of  guaranty 
and  owed  to  one  of  those  parties."  Browne 
on  the  Statute  of  Frauds,  g  188. 
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It  is  also  claimed  that  the  agreement  was 
not  to  be  performed  within  a  year,  and  there- 
fore came  within  the  provisions  of  the  stat- 
ute of  frauds.  The  case  of  Curtis  v.  Sage,  35 
111.  22,  holds,  under  a  state  of  facts  very  sim- 
ilar to  those  shown  In  this  case,  that  such 
a  contract  Is  not  within  the  statute  of 
frauds.  Nor  was  the  action  barred  by  the 
statute  of  limitations.  The  alleged  agree- 
ment was  to  pay  the  notes  of  the  plaintiffs. 
The  cause  of  action  did  not  accrue  to  the 
plaintiffs  until  they  were  required  to  pay 
the  notes.  Within  six  years  after  they  were 
required  to  make  payment  they  brought  this 
action,  therefore  It  was  not  barred.  "The 
rule  applicable  to  all  contracts  tbat  prior 
stipulations  are  merged  in  the  final  and  for- 
mal contract  executed  by  the  parties  applies, 
of  course,  to  a  deed  based  upon  a  contract 
to  convey.  When  a  deed  Is  delivered  and  ac- 
cepted as  performance  of  a  contract  to  con- 
vey, the  contract  is  merged  in  the  deed. 
Though  the  terms  of  the  deed  may  vary  from 
those  contained  in  the  contract,  still  the  deed 
most  be  looked  to  alone  to  determine  the 
rights  of  the  parties."  2  Devlin  on  Deeds, 
I  850a.  The  courts  have  recognized  various 
kinds  of  stipulations  and  agreements  as  not 
coming  within  the  rule,  and  have  permitted 
parties  to  show  that  a  deed  absolute  on  its 
face  is  not  so  In  fact,  and  that  the  considera- 
tion named  was  not  the  real  consideration. 
Whether  the  agreement  alleged  to  have  been 
made  between  the  parties  to  this  case  could 
be  proved  and  enforced  as  being  within  one 
of  the  exceptions  to  tbe  rule  stated,  or  could 
not  be  shown  or  enforced  because  within  the 
rule,  we  shall  not  determine,  but  we  shall  as- 
sume that  such  an  agreement  can  be  proved 
and  enforced.  While  courts  have  recognized 
parol  agreements  which  vary  the  terms  of 
deeds,  the  quantity  and  quality  of  the  proof  re- 
quired to  establish  such  agreements  is  not  the 
mere  preponderance  required  in  the  ordinary 
civil  action,  but  that  degree  of  proof  required 
to  sustain  a  conviction  in  a  criminal  case.  Ar- 
mor v.  Spalding,  14  Colo.  802,  23  Pac.  789; 
Davis  v.  Hopkins,  18  Colo.  153,  32  Pac.  70. 

There  was  a  direct  conflict  in  the  testi- 
mony. The  plaintiffs  testified  that  the  de- 
fendant Charles  W.  Enos  agreed  to  pay  the 
Incumbrance  on  the  property.  He  testified 
as  positively  that  he  refused  to  accept  a  con- 
veyance binding  him  to  become  personally  li- 
able for  the  mortgage  debt  He  says  that 
a  deed  was  first  prepared  by  the  broker  who 
acted  as  agent  in  the  negotiations,  containing 
a  clause  that  the  grantee  assumed  and 
agreed  to  pay  the  Incumbrance,  and  that  he 
refused  to  accept  such  a  deed  One  of  the 
plaintiffs  testified  that  he  did  not  read  the 
deed  carefully,  and  that  the  deed  was  not 
made  In  accordance  with  his  directions.  He 
said:  "I  saw  the  deed,  but  I  did  not  read  it 
particularly  over.  I  trusted  to  my  real  es- 
tate man,  and  he  betrayed  me."  Question. 
"How  so?"  Answer.  "The  way  you  think; 
he  made  the  deed  out  to  read  wrong."  The 


court  excluded  any  further  testimony  upon 
this  subject. 

The  deed  itself  does  not  release  the  plain- 
tiffs from  personal  liability  on  the  notes, 
but  merely  excepts  the  deed  of  trust  from 
the  covenant  against  incumbrances.  We  can 
place  no  other  construction  upon  the  lan- 
guage of  the  plaintiff  John  Anderson  than 
that  he  had  instructed  the  broker  to  prepare 
a  deed  by  which  the  defendants  were  to  as- 
sume the  mortgage  debt  and  to  pay  it,  and 
that  he  had  failed  to  do  so.  The  deed  It- 
self should  be  regarded  as  important  evi- 
dence. It  acknowledges  the  receipt  of  $12,- 
000,  simply  conveys  the  property  subject  to 
the  deed  of  trust,  and  contains  no  statement 
of  assumption  or  agreement  to  pay  the  notes, 
and  does  not  allege  that  the  amount  of  the 
Incumbrance  was  allowed  to  the  defendants 
on  account  of  purchase  money.  From  the 
deed  itself  It  would  appear  that  the  plaintiffs 
had  received  $12,000  from  the  defendants,  in 
consideration  of  which  they  had  conveyed 
the  property  to  the  defendants,  and  that 
they,  and  not  the  defendants,  were  to  pay 
the  incumbrance.  The  plaintiffs  claim  that 
of  the  consideration  $6,000  was  allowed  de- 
fendants because  they  agreed  to  pay  the  in- 
cumbrance, and  that  the  balance  was  made 
of  items  of  cash  paid  and  property  trans- 
ferred to  plaintiffs,  by  the  defendants.  To 
thus  vary  the  terms  of  the  deed  by  parol 
proof,  it  was  incumbent  upon  plaintiffs  to 
establish  beyond  a  reasonable  doubt  that  such 
agreement  was  made.  This,  we  think,  the 
plaintiffs  have  not  done.  We  are  not  un- 
mindful of  tbe  numerous  decisions  of  this 
court  holding  that  the  findings  of  a  trial 
court  will  not  be  disturbed  where  there  is 
a  conflict  of  testimony,  but  we  are  satisfied 
that  the  court  must  have  based  his  decision 
upon  the  ground  that  the  testimony  prepon- 
derated in  favor  of  the  plaintiff b,  and  over- 
looked the  rule  which  requires  the  establish- 
ment of  such  agreements  beyond  a  reasonable 
doubt  Moreover,  from  the  testimony  of  John 
Anderson,  It  appears  that  he  Instructed  the 
broker  to  Incorporate  into  the  deed  words  by 
which  the  defendants  assumed  and  agreed 
to  pay  the  notes  secured  by  the  deed  of  trust ; 
clearly  establishing  the  fact  that  the  subject 
of  becoming  personally  liable  for  the  In- 
cumbrance was  the  matter  of  negotiations  be- 
tween the  parties.  It  also  appears  that  Dr. 
Enos  refused  to  accept  such  a  deed,  and  if 
they  were  dealing  with  each  other  upon  the 
subject,  and  failed  to  include  in  the  deed  the 
words  which  would  make  the  defendants 
liable  because  the  parties  could  not  agree 
that  such  words  should  be  included  in  tbe 
deed,  the  law  will  not  permit  plaintiffs  to 
recover.  Such  was  the  holding  in  Nesmith 
v.  Martin,  32  Colo.  77,  75  Pac.  590. 

For  the  reasons  given,  the  judgment  is 
reversed. 

CASWELL  and  MAXWELL,  JJ„  concur. 
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WICKIIAM  v.  PEOPLE. 
(Supreme  Court  of  Colorado.    Nov.  4,  1907. 
Rehearing  Denied  Feb.  3,  1908.) 

1.  Information —  Affidavit  to  Support  — 
Sufficiency. 

Under  3  Mills'  Ann.  St.  Rev.  Supp.  f  1432b, 
authorizing  a  district  attorney  in  certain  cases 
to  file  an  information  upon  affidavit  of  any 
person  knowing  of  the  commission  of  an  offense, 
and  who  is  a  competent  witness  setting  forth 
the  offense,  etc.,  an  information  is  not  defective 
because  the  party  who  verifies  it  did  not  have 
personal  knowledge  of  the  commission  of  the 
offense,  where  an  affidavit  in  conformity  to 
the  statute  was  filed. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  §  168.] 

2.  Criminal  Law  —  Appeal  —  Harmless  Er- 
ror. 

3  Mills'  Ann.  St.  Rev.  Supp.  {  1432b,  re- 
quires the  district  attorney  to  indorse  on  an  in- 
formation the  names  of  witnesses  known  to  him 
at  the  time  of  filing  and  names  of  other  wit- 
nesses becoming  known  to  him  before  the  trial, 
but  provides  that  witnesses  whose  names  or  the 
materiality  of  whose  testimony  are  first  learned 
by  the  attorney  upon  the  trial  may  be  called. 
Held  that,  though  the  statute  is  mandatory,  it 
was  not  reversible  error  to  allow,  on  the  day 
before  the  day  a  case  was  set  for  trial,  the  dis- 
trict attorney  to  indorse  upon  the  information 
the  names  of  additional  witnesses  said  to  have 
been  known  to  him  when  the  information  was 
filed,  where  defendant  did  not  apply  for  a  con- 
tinuance, nor  make  a  showing  of  surprise  or 
prejudice,  and  no  such  showing  is  made  on  ap- 
peal. 

3.  Witnesses— Leading  Questions. 

It  was  proper  to  allow  the  district  attor- 
ney to  nsk  a  witness  leading  questions,  where 
the  witness  had  made  a  previous  statement  to 
him.  a  portion  of  which  the  witness  was  at- 
tempting to  conceal  to  the  district  attorney's 
surprise,  the  questions  objected  to  being  asked 
to  refresh  the  witness'  recollection. 

I  Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  iil).  Witnesses,  §  848.] 

4.  Criminal  Law  — Order  of  Proof— With- 
drawing Evidence. 

In  a  murder  trial,  it  was  proper  for  the 
court  upon  its  own  motion  to  withdraw  from 
the  jury  testimony  relating  to  decedent's  repu- 
tation for  peace,  etc.,  where  it  was  received  upon 
the  supposition  that  it  would  be  made  com- 
petent uy  subsequent  testimony,  and  the  subse- 
quent testimony  was  not  offered. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  g  1012.] 

5.  Criminal  Law— Withdrawing.  Evidence 
Orally— Propriety. 

Where  testimony  has  been  received  upon 
the  supposition  that  it  would  be  made  competent 
by  subsequent  testimony,  and  the  subsequent 
testimony  is  not  offered,  the  court  properly 
directs  orally  the  withdrawal  of  the  testimony 
given. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §  1012.] 

6.  Homicide  —  Murder  —  "(Tooling  Time"  — 
Instruction  on— Propriety. 

In  a  murder  trial,  it  was  proper  to  refuse 
to  instruct  respecting  "cooling  time,"  where  ac- 
cused went  to  a  house  and  there  discussed  char- 
ges against  him  of  immoral  conduct  said  to  have 
been  made  by  decedent,  and  putting  a  gun  in 
his  pocket  declared  he  was  going  to  hunt  de- 
cedent, an  hour  or  more  elapsing  from  the  time 
he  went  to.  until  he  left,  the  house,  and  where 
he  met  decedent  a  short  distance  from  the  house 
and  struck  him,  and  while  decedent  was  re- 
treating shot  him,  walked  three  blocks,  talked 
with  several  persons,  examined  a  cut  in  bis 


neck  inflicted  by  decedent,  and  10  or  15  minutes 
later  returned  to  where  decedent  lay  and  kill- 
ed him. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  §§  62-04.] 

7.  Same— Question  of  Law. 

In  a  murder  trial,  whether  accused  had  suffi- 
cient "cooling  time"  after  being  provoked  to 
heat  of  passion  by,  and  before  killing,  decedent, 
is  a  question  of  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  §  565.] 

8.  Same— Murder  in  First  Degree— Delib- 
eration— Extent. 

If  one  actually  forms  the  purpose  malicious- 
ly to  kill  another,  and  deliberates  and  premedi- 
tates upon  it,  and  then  does  the  act,  he  com- 
mits murder  in  the  first  degree,  no  matter  how 
short  the  time  may  have  been,  if  but  the  time 
necessary  for  one  thought  to  follow  another  be- 
tween the  purpose  and  its  execution. 

f  Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Homicide,  §  14.] 

9.  Same  —  Appeal  —  Harmless    Error  —  In- 
structions. 

In  a  murder  trial,  error  in  an  instruction 
taking  from  the  jury  the  consideration  of  all 
degrees  of  murder,  excepting  the  first,  is  not 
ground  for  reversing  a  conviction  in  the  first 
degree  and  a  sentence  of  life  imprisonment, 
where  the  evidence  warranted  the  conviction  and 
the  infliction  of  a  death  penalty,  and  if  the  jury 
had  returned  a  verdict  in  the  second  degree  the 
judge  would  have  been  iu  duty  bound  to  impose 
a  life  sentence ;  the  entire  evidence,  including 
accused's,  excluding  the  idea  of  manslaughter. 
Bailey  and  Caswell,  JJ.,  dissenting. 

En  Banc  Error  to  District  Court,  City 
and  County  of  Denver;  EL  E.  Armour,  Judge. 

Peter  Wickhain  was  convicted  of  murder 
In  the  first  degree,  and  he  brings  error.  Af- 
firmed. 

Morrison  &  De  Soto  and  Morrison  &  Bail- 
ey, for  plaintiff  in  error.  "William  H.  Dick- 
son, Atty.  (ien.,  and  Samuel  H.  Thompson, 
Jr.,  Asst.  Atty.  Gen.,  for  the  People. 

MAXWELL,  J.  Under  an  information 
charging  murder,  plaintiff  in  error  was  con- 
victed of  murder  of  the  first  degree,  and  sen- 
tenced to  the  penitentiary  for  life. 

1.  The  court  overruled  a  motion  to  quash 
the  information,  based  upon  the  ground  that 
the  Information  was  not  supported  by  the 
affidavit  of  any  person  having  knowledge  of 
the  commission  of  the  offense,  as  required  by 
section  1432h,  3  Mills'  Ann.  St.  Rev.  Supp., 
the  pertinent  part  of  which  Is:  "But  If  a 
preliminary  examination  has  not  been  had  or 
when  upon  such  examination  the  accused  has 
been  discharged,  or  when  the  affidavit  or  com- 
plaint upon  which  the  examination  has  been 
held  has  not  been  delivered  to  the  clerk  of  the 
proper  court,  the  district  attorney  may,  upon 
affidavit  of  any  person  who  has  knowledge  of 
the  commission  of  an  offense,  and  who  Is  a 
competent  witness  to  testify  in  the  case,  set- 
ting forth  the  offense  and  the  name  of  the 
person  or  persons  charged  with  the  commis- 
sion thereof,  upon  being  furnished  with  the 
names  of  the  witnesses  for  the  prosecution, 
by  leave  of  court  first  had,  file  an  Informa- 
tion, and  process  shall  forthwith  issue  there- 


Digitized  by  Google 


Colo.) 


WICKHAM  r.  PEOPLE. 


47D 


on."  The  affidavit  was  in  conformity  with 
the  requirements  of  the  statute.  Where  this 
is  true,  this  court  has  held  that  an  Informa- 
tion cannot  be  attacked  upon  the  ground  that 
the  party  who  verified  it  did  not  have  person- 
al knowledge  of  the  commission  of  the  of- 
fense charged.  Holt  v.  People,  23  Colo.  1, 
45  Pac.  374;  Bergdahl  r.  People,  27  Colo. 
302,  61  Pac.  228;  Barr  v.  People,  30  Colo. 
522,  71  Pac.  392;  Overland  C.  M.  Co.  t.  Peo- 
ple, 32  Colo.  263,  75  Pac.  924,  105  Am.  St 
Rep.  74. 

2.  Over  the  objection  of  plaintiff  in  error, 
the  day  preceding  the  day  the  case  was  set 
for  trial  the  district  attorney  by  order  of 
court  was  permitted  to  indorse  upon  the  in- 
formation the  names  of  additional  witnesses 
for  the  people.  This  is  claimed  to  be  error 
upon  the  ground  that  the  witnesses  whose 
names  were  so  indorsed  were  known  to  the 
district  attorney  at  and  before  the  time  the 
information  was  filed.  Section  1432b,  3 
Mills'  Ann.  St.  Rev.  Supp.,  referring  to  the 
duty  of  the  district  attorney  In  this  behalf, 
provides:  "He  shall  indorse  thereon  the 
names  of  such  witnesses  as  are  known  to  him 
at  the  time  of  filing  the  same,  and  shall  also 
indorse  upon  such  information  the  names  of 
such  other  witnesses  as  may  become  known 
to  him  before  the  trial  at  such  time  as  the 
court  may,  by  rule  or  otherwise,  prescribe; 
but  this  shall  not  preclude  the  calling  of  wit- 
nesses whose  names  or  the  materiality  of 
whose  testimony  are  first  learned  by  the  dis- 
trict attorney  upon  the  trial."  Three  classes 
of  witnesses  are  designated  by  the  statute — 
those  known  to  the  district  attorney  at  the 
time  of  filing  the  information,  those  who 
shall  become  known  before  the  trial,  and 
those  whose  names  or  the  materiality  of 
whose  testimony  are  first  learned  upon  the 
trial.  That  this  statute  Is  mandatory  can- 
not be  doubted.  It  is  the  duty  of  the  dis- 
trict attorney  to  comply  with  It.  Justice  to 
the  accused  demands  such  compliance,  so 
that  he  may  be  fully  advised  of  those  who 
will  confront  him  as  witnesses  at  the  trial. 
No  application  for  a  continuance  was  made, 
and  no  showing  of  surprise  or  prejudice  was 
made,  by  plaintiff  in  error,  by  reason  of  the 
action  complained  of,  and  there  Is  no  such 
contention  here.  Plaintiff  in  error  may  have 
been  fully  advised  as  to  what  the  witnesses 
would  testify  to,  their  character,  and  all  oth- 
er matters  desirable  for  him  to  know.  Un- 
der this  condition  we  cannot  say  that  the  ac- 
tion of  the  court  was  reversible  error.  Boy- 
kin  v.  People,  22  Colo.  496,  498,  45  Pac.  419. 

3.  It  Is  urged  that  error  was  committed  in 
allowing  the  district  attorney  to  ask  a  wit- 
ness leading  questions.  It  appears  that  the 
witness  had  made  a  previous  statement  to  the 
district  attorney,  a  portion  of  which  he  was 
attempting  to  conceal,  to  the  surprise  of  the 
district  attorney.  The  questions  to  which  ob- 
jections were  made  were  proixmnded  for  the 
purpose  of  refreshing  the  recollection  of  the 


witness.  In  Babcock  v.  People,  13  Colo.  515, 
520,  22  Pac.  817,  819,  In  discussing  this  sub- 
ject, it  is  said:  "Under  such  circumstances, 
where  a  party  Is  really  taken  by  surprise  at 
the  conduct  of  his  own  witness,  it  is  in  the 
discretion,  and  Is  often  the  duty,  of  the  trial 
court  to  allow  a  party  to  put  leading  ques- 
tions to  his  own  witness,  as  the  only  means 
of  preventing  an  unwilling  witness  from  con- 
cealing the  truth  by  unsatisfactory  or  eva- 
sive answers;  and  in  extreme  cases,  where 
it  Is  apparent  that  a  witness  is  giving  testi- 
mony contrary  to  the  reasonable  expectation 
of  the  party  calling  him,  such  party  should 
be  allowed  to  cross-examine  such  witness  for 
the  purpose  of  refreshing  bis  recollection, 
with  the  view  of  modifying  his  testimony  or 
of  revealing  his  real  animus  in  the  case."  In 
Hickory  v.  U.  S.,  151  U.  S.  303,  14  Sup.  Ct. 
334,  38  L.  Ed.  170,  the  court  said:  "When 
a  party  is  taken  by  surprise  by  the  evidence 
of  his  witness,  the  latter  may  be  Interrogated 
as  to  inconsistent  statements  previously  made 
by  him  for  the  purpose  of  refreshing  his  rec- 
ollection and  Inducing  him  to  correct  his  tes- 
timony." The  court  committed  no  error  in 
overruling  the  objections  to  the  questions. 

4.  At  the  close  of  all  the  testimony,  upon 
his  own  motion,  the  court  withdrew  from  the 
consideration  of  the  Jury  testimony  relating 
to  the  reputation  of  the  deceased  for  peace 
and  good  order,  stating  that  such  testimony 
was  received  upon  the  supposition  that  it 
would  be  rendered  material  and  competent 
by  testimony  offered  later  In  the  case,  and 
that  such  later  testimony  was  not  forthcom- 
ing. Davidson  v.  People,  4  Colo.  145,  and 
Babcock  v.  People,  13  Colo.  515,  22  Pac.  817, 
are  cited  In  support  of  this  assignment  of 
error.  Neither  case  cited  supports  the  con- 
tention of  counsel.  In  both  evidence  of  un- 
communicated  threats  made  by  the  deceased 
against  the  accused  Immediately  before  the 
killing  was  excluded.  This  was  held  to  be 
error.  In  the  case  at  bar  there  is  no  evidence 
In  the  record  to  Justify  the  admission  of  tes- 
timony as  to  the  reputation  of  deceased  for 
peace  and  good  order.  There  was  no  error 
In  excluding  the  testimony  under  considera- 
tion. The  above  ruling  was  made  by  the 
court  orally.  It  was  objected  to  upon  this 
ground.  It  does  not  come  within  the  rule 
which  applies  to  oral  Instructions.  An  In* 
struct  Ion  is  thus  defined:  "An  Instruction  is 
an  exposition  of  the  principles  of  law  appli- 
cable to  a  case,  or  to  some  branch  or  phase 
of  a  case,  which  the  Jury  are  bound  to  ap- 
ply In  order  to  render  the  verdict  establish- 
ing the  rights  of  the  parties  in  accord- 
ance with  the  facts  proved."  11  Ency.  P. 
&  P.  56.  The  ruling  was  one  which  bad 
been  reserved  upon  the  question  of  the  admis- 
sibility of  certain  testimony,  which  had  been 
admitted  upon  the  statement  of  counsel  that 
testimony  to  be  subsequently  offered  would 
render  it  material.  To  hold  that  a  ruling 
upon  the  admission  or  rejection  of  testimony. 
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made  during  the  progress  of  a  trial,  mast  be 
reduced  to  writing,  would  be  an  innovation. 
This  Is  the  ultimate  result  of  counsels'  con- 
tention. There  is  no  merit  in  the  assignment 
of  error. 

5.  Plaintiff  In  error  requested  a  number  of 
Instructions,  many,  If  not  all  of  which,  were 
refused.  Counsel  for  plaintiff  In  error,  in 
their  printed  brief  and  upon  oral  argument, 
discussed  only  those  assignments  of  error 
based  upon  the  refusal  of  the  court  to  give 
requested  Instructions  relative  to  "cooling 
time,"  and  we  shall  confine  our  examination 
to  such  assignments.  A  discussion  of  this 
assignment  of  error  and  others  which  are  to 
follow  necessitates  a  statement  of  the  evidence 
in  the  case.  Between  8  and  9  o'clock  of  the 
evening  of  April  21,  1906,  Wickham,  plaintiff 
in  error,  having  put  a  gun  in  his  hip  pocket, 
left  a  hotel  at  Elyria  in  this  city,  and  went 
to  the  house  of  Mrs.  Erickson,  where  he  met 
his  wife,  who  was  temporarily  stopping  with 
Mrs.  Erickson,  having  recently  left  the  Coun- 
ty Hospital.  Some  conversation  took  place 
between  Wickham,  his  wife,  Mrs.  Erickson, 
and  others  present,  relating  to  remarks  which 
Tom  Darling,  the  deceased,  is  said  to  have 
made  to  Wickham's  wife  to  the  effect  that 
Wickham  had  had  improper  relations  with 
another  woman.  Wickham's  wife  said  to 
plaintiff  in  error  that  she  was  only  fooling  in 
what  she  told  him,  and  that  he  ought  to  have 
no  feeling  against  Darling.  Wickham  took 
his  gun  out  of  bis  hip  pocket,  made  threats 
against  Darling,  put  the  gun  into  his  coat 
pocket,  and  said  that  he  was  going  out  to 
hunt  Darling.  Mrs.  Wickham,  Mrs.  Erickson, 
and  others  tried  to  dissuade  him  from  having 
any  trouble  with  Darling,  and  Mrs.  Erickson 
told  her  daughters  to  hunt  up  Darling,  warn 
him  that  Wickham  was  after  him,  and  tell 
him  to  get  away.  It  appears  that  an  hour  or 
more  elapsed  from  the  time  when  Wickham 
came  to  Mrs.  Erickson's  house  and  when  he 
left.  Wickliam  left  the  house,  and  within  a 
few  feet  thereof  met  Darling  coming  towards 
the  house  with  three  others,  accosted  him, 
charged  him  with  telling  stories  to  his  wife, 
struck  him  with  his  left  fist,  and  knocked 
him  down.  Darling  arose,  and  was  knocked 
down  by  Wickham  three  times  in  succession. 
Wickham  testified  that  he  knocked  Darling 
down  once,  and  that  he  (Darling)  fell  down 
twice.  Five  witnesses  for  the  prosecution 
testified  that  Wickham  knocked  Darling  down 
three  times,  and  that  when  Darling  arose  the 
third  time  Wickham  pulled  his  gun  out  of  his 
coat  pocket  and  began  to  beat  Darling  over 
the  head  with  It.  Wickham  testified  that  he 
did  not  pull  his  gun  until  after  he  had  discov- 
ered that  he  had  been  cut.  Witnesses  for  the 
prosecution  testified  that  Wickham  did  not 
discover  that  he  had  been  cut  until  after  he 
had  beaten  Darling  with  the  gun,  and  that 
Darling  was  retreating  on  the  run  when 
Wickham  followed  him  along  the  sidewalk  to 
the  line  of  a  vacant  lot,  where  Darling  drop- 
ped to  his  hands  and  knees,  and  Wickham 


fell  over  him.  Darling  arose  and  started  to 
run  across  the  vacant  lot,  when  Wickham 
called  to  him  to  halt,  which  Darling  did,  and 
turned  part  way  around,  and  Wickham  shot 
him  In  the  side.  Darling  fell  In  his  tracks, 
and  Wickham  started  to  walk  up  the  street 
cut  across  a  vacant  lot  to  Forty-Seventh 
street,  distant  about  half  a  block,  walked 
along  this  street  two  blocks  and  a  half  to  a 
barber  shop,  which  he  entered.  On  his  way 
to  the  barber  shop  he  stopped  and  talked  to 
two  or  three  different  parties  whom  he  met. 
After  entering  the  barber  shop  he  walked  up 
to  a  mirror  and  examined  the  cut  on  the  side 
of  his  neck.  Wickham  testified:  "I  says: 
'Good  God,  fellows,  I  believe  I  am  going  to 
die.'  I  says:  'He  has  cut  my  juglar  vein.' 
With  that  I  walked  out  of  the  shop."  A  wit- 
ness for  the  prosecution,  who  was  In  the  bar- 
ber shop,  testified,  in  answer  to  the  question, 
"Was  there  anything  else  said  there?"  as 
follows :  "Why,  there  was  nothing  any  more 
than  after  he  had  seen  himself  in  the  glass, 

and  says :  '  has  got  me.' 

He  says:  'I  am  going  back  and  finish  him, 
or  something  like  that.' "  Another  witness 
for  the  prosecution,  who  was  in  the  barber 
shop,  testified :  "He  pulled  out  a  gun,  and  he 
says :  'I  have  got  one  more  shot  in  there,  and 
I  will  fix  him,'  and  out  he  went."  A  witness 
for  the  defense,  who  was  in  the  barber  shop, 
testified :  "He  said  something  about  he  had 
fixed  him,  the  fellow  had  got  him,  and  he 
had  fixed  the  other  fellow.  At  that  he  turn-, 
ed,  and  he  pulled  his  gun  and  pointed  it  to- 
wards me,  and  I  walked  out."  As  to  what 
took  place  after  plaintiff  in  error  left  the 
barber  shop,  he  testified:  "I  walked  down 
the  street,  and  I  met  another  fellow.  He 
says :  'Pete,'  he  says,  'why  don't  you  go  to  a 
doctor?'  I  says;  *I  don't  know  where  I  can 
find  one.'  Well,  after  that  I  walked  down, 
and  come  across  the  lot.  I  says :  'He  has — 
'If  he  got  me,'  I  says,  T  will  get  him.'  I 
walked  down  through  the  vacant  lot  agnin 
and  through  the  alley.  I  got  around  in  the 
vacant  lot  where  he  was.   He  seen  me,  and  I 

seen  him.   He  says:  'Never  mind,  you   

 ,  I  will  get  you  yet'  At  that 

I  pulled  away,  and  shot  him  again.  Q.  What 
did  you  have  in  your  mind  at  the  time  you 
left  that  barber  shop  with  the  gun  in  your 
hand,  If  you  had  It  In  your  hand?  A.  Well, 
after  I  seen  I  was  bleeding  so,  and  after  they 
said  I  would  bleed  to  death  if  I  didn't  get 
that  blood  stopped,  why,  I  would  bleed  to 
death,  and  I  thought  then  that  when  this 
Darling  dropped  he  dropped  just  for  a  stall 
like  he  did  on  the  sidewalk,  and  I  thought 
as  long  as  I  was  going  to  die,  why,  I  thought 
I  would  get  him.  Q.  And  then  you  Intended  to 
kill  him  at  the  time  you  started  from  the 
barber  shop.  Isn't  that  true?  A.  Well,  I 
didn't  exactly  Intend  to  kill  him — no,  Blr — 

until  he  made  this  remark:  'You  dirty  

 ,  I  will  get  you  yet'   Q.  What 

did  you  go  back  to  that  vacant  lot  for  If  you 
didn't  Intend  to  kill  him  on  that  occasion? 
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A.  I  don't  know,  sir.  *  *  *  Q.  Now,  if 
you  had  it  in  your  mind  and  in  your  intention 
to  let  him  go,  why  did  you  leave  the  barber 
shop  and  go  back  to  that  vacant  lot?  A.  I 
couldn't  tell,  sir.  *  *  *  Well,  I  knowed 
that  after  tbat  he  would  kill  me  if  I  didn't 
kill  him.  Q.  But  you  were  up  at  the  barber 
shop,  two  or  three  and  a  half  blocks  away 
from  him.  There  was  no  danger  of  his  kill- 
ing you.  •  •  *  A.  Not  at  the  time.  Q. 
Is  that  the  only  reason  you  have  to  give  why 
you  went  back  to  the  vacant  lot  from  the  bar- 
ber shop?  A.  I  didn't  have  no  reasons.  Only 
I  knowed  if  I  hadn't  hit  him  the  first  shot, 

1  knowed  he  would  kill  me.  Q.  You  knew 
that  if  you  hadn't  hit  him  with  the  first  shot 
he  was  probably  alive  yet?  A.  Yes,  sir.  Q. 
And  you  went  back  there  to  kill  him?  A. 
Yes,  sir ;  he  has  made  threats  on  me  before." 
Five  witnesses  for  the  prosecution  testified 
that  when  Wickham  came  back  to  where 
Darling  was  lying  on  the  ground  he  put  his 
foot  under  Darling's  head,  turned  it  over, 

and  said :  "You  ,  haven't 

you  got  enougbt  yet?"  put  his  gun  close  to 
Darling's  head,  and  shot  him  the  second  time, 
the  shot  blowing  his  brains  out  Powder 
marks  were  found  on  the  left  side  of  Darl- 
ing's head,  showing  that  he  could  not  have 
been  looking  in  the  direction  of  Wickham 
when  the  last  shot  was  fired.  The  interval 
of  time  between  the  first  and  second  shot 
was  from  10  to  15  minutes. 

Going  back  to  the  request  for  instructions 
as  to  "cooling  time,"  it  Is  not  clear  from  the 
brief  or  argument  of  counsel  whether  they 
mean  "cooling  time"  between  the  time  Wick- 
ham made  the  threats  against  Darling  In  Mrs. 
Erickson's  house,  or  the  time  between  the 
first  and  second  shots.  In  either  case  we  do 
not  believe  that  under  the  evidence  in  this 
case  error  was  committed  In  refusing  the  re- 
quest for  an  instruction  relating  to  "cooling 
time."  While  there  is  some  conflict  In  the  au- 
thorities, the  weight  of  authority  and  the  bet- 
ter doctrine  seems  to  be  that  "cooling  time"  is  a 
question  of  law  for  the  court,  and  not  a  ques- 
tion for  the  jury.  "Ordinarily  the  sufficiency 
the  cooling  time,  and  the  sufficiency  of  the  prov- 
ocation, are  respectively  deemed  questions  of 
law,  not  of  fact.  But  the  time  required  to 
cool,  for  example,  is  sometimes,  it  is  believed 
with  great  propriety,  submitted  to  the  Jury." 

2  Bishop's  New  Criminal  Law,  §  713.  "It 
is  well  settled  that  the  question  of  cooling 
time  is  a  question  of  law  to  be  decided  by 
the  court,  and  not  a  question  for  the  jury. 
But  if  such  question  is  left  to  the  Jury,  and 
they  decide  it  as  the  court  should,  it  will  be 
but  harmless  error."  Hughes,  Criminal  Law, 
i  4.  "The  court  may,  as  a  matter  of  law,  In- 
struct that  the  defendant  had  sufficient  cool- 
ing time  after  being  provoked  to  a  heat  of 
passion,  where  the  evidence  clearly  warrants 
the  instruction,  and  that  In  such  case  an  un- 
lawful killing  would  not  be  reduced  to  man- 
slaughter."   Hughes,  Instructions  to  Juries, 
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8  254.  Numerous  cases  are  cited  by  the  au- 
thorities above  quoted,  many  of  which  we 
have  examined,  and  believe  that  the  weight 
of  authority  la  with  the  doctrine  announced 
by  the  text-writers  above  quoted  from.  Up- 
on this  subject,  as  a  part  of  instruction  4  giv- 
en by  the  court,  the  Jury  were  told:  "If  one 
actually  forms  the  purpose  maliciously  to  kill 
a  human  being,  and  deliberates  and  premed- 
itates upon  it  before  performing  the  act, 
and  then  performs  It,  he  is  guilty  of  murder 
in  the  first  degree,  no  matter  how  short  the 
time  may  have  been.  If  but  the  time  neces- 
sary for  one  thought  to  follow  another  be- 
tween the  purpose  and  Its  execution."  The 
above-quoted  portion  of  the  Instruction  Is  the 
basis  of  one  of  the  assignments  of  error  urg- 
ed. This  instruction  is  warranted  by  what 
this  court  said  in  Van  Ilouton  v.  People,  22 
Colo.  53,  06,  43  Pac.  137.  Under  the  evi- 
dence in  this  case  there  was  no  error  in  re- 
fusing the  Instructions  requested,  or  the  In- 
struction given,  above  quoted. 

6.  The  seventeenth  instruction  related  to 
the  law  of  self-defense.  It  is  criticised  by 
counsel  upon  the  ground,  as  they  say,  that  it 
totally  ignores  the  distinction  between  an  as- 
sault committed  with  felonious  Intent,  and  an 
assault  committed  with  the  intention  to  in- 
flict a  beating  only.  We  do  not  think  the  In- 
struction Is  subject  to  the  criticism  made, 
but,  on  the  contrary,  believe  that  it  correct- 
ly states  the  law  applicable  to  the  facts  of 
this  case. 

7.  The  eighteenth  instruction  was:  "You 
are  Instructed  that,  If  you  believe  from  the 
evidence  in  this  case,  beyond  a  reasonable 
doubt,  that  the  defendant  was  informed  that 
deceased  had  stated  to  defendant's  wife  that 
the  defendant  had  had  or  was  having  Im- 
proper relations  with  some  other  woman,  and 
that  thereupon  he  sought  out  the  deceased 
and  assaulted  him  only  with  the  intention  of 
giving  him  a  beating,  and  if  you  still  further 
believe  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  defendant  did  assault 
the  deceased  by  beating  him  and  knocking 
him  down,  and  while  so  doing  was  resisted 
and  wounded  by  the  deceased  with  a  knife 
or  in  some  other  manner,  and  that  then  and 
thereupon  the  defendant  shot  and  killed  the 
deceased,  you  should  find  the  defendant  guilty 
as  charged  In  the  Information,  notwithstand- 
ing any  wounds,  however  serious,  that  he 
may  have  received  at  the  hands  of  the  de- 
ceased." The  Instruction  is  objected  to  upon 
the  ground  that  It  took  from  the  jury  the 
consideration  of  all  degrees  of  murder  except 
the  first.  The  court  had  fully,  correctly,  and 
fairly  Instructed  the  jury  as  to  the  several 
degrees  of  murder  and  manslaughter,  and  had 
Instructed  them  that  In  arriving  at  their  ver- 
dict the  instructions  were  to  be  considered  as 
a  whole.  With  the  exception  of  this  instruc- 
tion, the  charge  as  a  whole  was  without  er- 
ror. An  indictment  or  Information  for  mur- 
der In  the  first  degree  includes  also  murder 
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in  the  second  degree  and  manslaughter,  and 
as  the  court  had  defined  the  several  degrees 
of  murder  and  manslaughter  the  Jury  could 
have  returned  any  verdict  they  believed  the 
evidence  Justified.  The  instruction  Is  faulty, 
and  should  not  have  been  given.  As  an  ab- 
stract proposition  of  law,  it  Is  entirely  Inde- 
fensible. As  applied  to  the  evidence  in  this 
case,  It  Incorrectly  Btates  the  facts,  and  can- 
not be  defended  as  a  correct  statement  of 
the  law,  applicable  to  cases  upon  facts  similar 
to  those  stated  in  the  Instruction.  There  is 
nothing  In  the  evidence  to  show  that  the  ac- 
cused sought  out  the  deceased  and  assaulted 
him  only  with  the  Intention  of  giving  him  a 
beating.  On  the  contrary  there  Is  abundant 
evidence  to  Justify  the  conclusion  that  It 
was  the  deliberate  and  premeditated  inten- 
tion of  the  accused  to  seek  the  defendant 
and  kill  him.  This  intention  was  manifest 
from  the  brutal  and  heartless  conduct  of  the 
accused  from  the  moment  he  assaulted  the  de- 
ceased until  he  blew  his  brains  out,  while  he 
was  lying  In  a  dying  condition  upon  the 
ground ;  and  every  act  of  accused  showed  an 
abandoned  and  malignant  heart,  bent  on  mur- 
der, from  the  time  he  left  the  house  In  search 
of  his  victim  until  he  fired  the  last  shot. 
Again,  the  entire  evidence,  except  that  of  the 
accused,  showed  the  deceased  was  at  all 
times  trying  to  protect  himself  against  the  as- 
sault of  the  accused,  and  finally  to  escape  his 
assailant ;  that  deceased  did  not  cut  the  ac- 
cused until  after  he  had  been  beaten  over  the 
head  with  a  gun  in  the  hands  of  the  accused ; 
that  thereupon  he  endeavored  to  make  his  es- 
cape by  flight,  and  after  he  had  started  to 
run,  and  was  at  a  distance  of  50  feet  from  the 
accused,  he  halted,  at  the  command  of  the 
accused,  and  received  the  first  bullet  (which 
was  necessarily  fatal,  according  to  the  testi- 
mony of  the  doctor  who  performed  the  au- 
topsy), so  that  the  statement  in  the  instruc- 
tion to  the  effect  that  deceased  resisted  and 
wounded  the  accused  at  the  time  of  his  be- 
ing knocked  down  and  beaten  was  contrary 
to  the  evidence  in  the  case. 

The  language  of  this  court  In  Van  Houton 
v.  People,  22  Colo.,  53,  66,  43  Pac.  137,  142, 
we  think  Is  peculiarly  applicable  to  the  facts 
shown  by  the  evidence  in  this  case:  "The 
entire  evidence,  excepting  only  that  of  the 
accused,  negatives  the  conclusion  that  this 
was  a  case  of  mutual  combat,  and  thereby 
excludes  the  idea  of  manslaughter.  So,  also, 
the  plea  of  self-defense  is  not  within  our 
consideration,  and  it  is  negatived  by  all  the 
evidence  except  that  of  the  defendant,  and 
was  resolved  against  him  by  the  Jury.  The 
crime  of  murder  alone  remains.  This  the  stat- 
ute divides  into  two  degrees,  1.  e.,  murder 
of  the  first  degree,  and  murder  of  the  second 
degree.  Murder  being  established,  the  law 
in  its  humanity  declares  it  to  be  murder  of 
the  second  degree  In  the  absence  of  circum- 
stances showing  It  to  have  been  murder  of 
the  first  degree."  The  entire  evidence  in  this 
case,  including  that  of  the  accused,  excludes 


the  idea  of  manslaughter.  A  verdict  of  man- 
slaughter would  have  been  a  gross  miscar- 
riage of  Justice.  The  punishment  Imposed  by 
statute  for  murder  of  the  second  degree  Is 
imprisonment  in  the  penitentiary  for  a  term 
of  not  less  than  10  years,  and  may  be  extend- 
ed to  life.  If  the  Jury  had  returned  a  verdict 
of  murder  of  the  second  degree,  under  the 
testimony  in  this  case,  including  that  of  the 
accused,  the  Judge  who  presided  at  the  trial 
would  have  been  recreant  and  remiss  in  the 
discharge  of  his  duty,  had  he  failed  to  have 
sentenced  the  accused  to  the  penitentiary  for 
life.  The  Jury,  in  the  exercise  of  the  dis- 
cretion, mercy,  and  humanity  vested  in  them 
by  the  law,  by  their  verdict,  sentenced  the 
plaintiff  in  error  to  imprisonment  in  the  peni- 
tentiary for  life,  whereas,  the  evidence  in 
this  case,  in  our  Judgment,  would  have  war- 
ranted the  infliction  of  the  death  penalty. 
When  a  case  Is  entirely  free  from  doubt,  and 
It  affirmatively  appears  that  the  defendant 
was  not  and  could  not  have  been  prejudiced 
by  error  in  the  instructions,  error  in  the 
charge  is  not  ground  for  reversal.  Mackey 
v.  People,  2  Colo.  13 ;  Clare  v.  People,  9  Colo. 
122,  125,  10  Pac.  799 ;  In  People  v.  Donahue, 
45  CaL  321,  it  is  said:  "The  rule  Is  that  Judg- 
ments will  be  reversed  for  alleged  errors  in 
instructions  only  when,  looking  at  the  tes- 
timony, we  can  see  that  the  Jury  may  have 
been  misled  by  them  to  the  prejudice  of  the 
defendant,  or  when,  in  the  absence  of  the 
testimony,  it  Is  apparent  that  the  Instructions 
would  be  improper  under  any  possible  condi- 
tion of  the  evidence."  We  believe  that  the 
rule  announced  In  the  cases  last  cited  Is  a 
wholesome  one,  and  should  be  applied  in  this 
case.  There  is  no  pretense  that  the  evidence 
is  not  sufficient  to  sustain  the  verdict.  Our 
conclusion  is  that,  while  the  eighteenth  In- 
struction, for  the  reasons  above  stated,  should 
not  have  been  given,  the  same  was  without 
prejudice  to  the  accused. 

8.  The  nineteenth  instruction  given  by  the 
court  is  assigned  as  error.  This  instruction 
relates  to  the  second  shot  flred  by  the  accus- 
ed, and  is  objected  to  upon  substantially  the 
same  grounds  as  those  urged  to  instruction 
No.  18.  The  instruction  is  not  in  any  wise 
open  to  the  objections  urged  against  it  It 
correctly  stated  the  facts  as  shown  by  all  the 
evidence  In  the  case,  and  is  a  correct  state- 
ment of  the  law  applicable  to  such  facts. 

There  being  no  prejudicial  error  in  the 
record,  the  Judgment  will  be  affirmed. 

Affirmed. 

BAILEY,  J.,  dissents,  for  the  reason  that 
the  eighteenth  Instruction  given  by  the  court 
to  the  jury  was  erroneous  In  that  it  took 
from  the  jury  the  consideration  of  all  degrees 
of  murder  except  the  first  degree.  No  mat- 
ter what  the  facts  and  circumstances  of  the 
killing  were,  and  even  though  they  pointed 
conclusively  to  the  guilt  of  the  defendant  of 
murder  in  the  first  degree,  still  the  degree  of 
guilt  was  a  question  to  be  determined  by  the 
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Jury,  and  the  court  did  not  have  the  power  or 
authority  to  relieve  the  Jury  of  that  duty. 
The  error  is  not  cured  by  the  fact  that  in 
other  instructions  the  Jury  was  informed  as 
to  the  several  degrees  of  murder  and  man- 
slaughter. The  giving  of  three  correct  in- 
structions does  not  dissipate  the  evil  effect  of 
one  Incorrect  one.  Neither  the  trial  court 
nor  this  court  can  determine  what  influence 
the  eighteenth  instruction  had  upon  the 
minds  of  the  Jury.  By  that  instruction  the 
Jury  was  practically  told  that,  if  it  believed 
the  contention  made  by  the  defense,  it  should, 
nevertheless,  find  the  defendant  guilty  of 
murder  in  the  first  degree. 

CASWELL,  J.,  Joins  in  the  above  dissent 


LOWER  LATHAM  PITCH  CO.  et  al. 
BIJOU  IRRIGATION  CO. 

(Supreme  Court  of  Colorado.    Nov.  4,  1907. 
Rehearing  Denied  Feb.  3,  1908.) 

1.  Waters  and  Water  Courses— Irrigation 
— Change  in  Place  of  Diversion— Proceed- 
ings— Abandonment. 

Seas.  Laws  181K>.  p.  235,  c.  105,  relating  to 
irrigation,  provides  for  changes  of  the  point  of 
diversion  where  an  adjudication  of  relative 
priorities  has  been  had  under  the  statutes  en- 
ncted  for  that  purpose,  but  does  not  contem- 
plate the  determination  of  the  question  of  aban- 
donment, and  the  presumption  is  that  such 
rights  continue  in  existence  until  a  court  of  cora- 

Ketent  jurisdiction  in  an  appropriate  proceeding 
as  otherwise  determined. 

2.  Same— Defenses. 

In  a  proceeding  to  change  the  point  of  di- 
version of  water  from  an  irrigation  ditch,  it  is 
no  defense  that  consumers  in  another  district, 
who  are  not  parties  to  the  proceeding,  would  be 
injured  by  the  change. 

3.  8ame— Right  to  Change  Point  of  Diver- 
sion an  Incident  of  Ownership. 

The  right  to  change  the  point  of  diversion 
or  place  of  use  of  water,  which  has  been  obtain- 
ed as  the  result  of  an  appropriation,  is  one  of 
the  incidents  of  ownership,  independent  of  stat- 
ute, and  the  only  limitation  upon  it  is  that  the 
rights  of  others  be  not  infringed. 

4.  Same— Statutes— Remedial  Statutes— Ir- 
rigation. 

Sess.  Laws  1899.  p.  235,  c.  105,  providing 
for  a  change  of  the  point  of  diversion  of  water 
from  an  irrigation  ditch,  is  purely  remedial,  and 
one  of  its  objects  is  to  prevent  a  multiplicity  of 
suits,  and  not  to  allow  a  change  to  be  made  un- 
til all  persons  who  might  be  affected  thereby  are 
notified  and  given  an  opportunity  to  be  heard. 

5.  Same. 

Before  the  passage  of  Sess.  Laws  1899,  p. 
235.  c.  105,  providing  for  a  change  of  the  point 
of  diversion  of  water  from  an  irrigation  ditch, 
the  owner  of  a  right  to  use  water  from  any  of 
the  streams  of  the  state  for  irritation  might  in 
equity  sue  one  respondent  alone,  and  have  de- 
termined as  against  him  the  right  to  change  the 
point  of  diversion,  and  the  right  was  not  limit- 
ed to  anv  particular  territory,  or  confined  to 
any  arbitrary  diversion  of  the  stream. 

H.  Same— Jurisdiction  of  District  Court. 

Under  Sess.  Laws  1899.  p.  235.  c.  105.  pro- 
viding for  a  change  of  the  point  of  diversion  of 
water  from  an  irrigation  ditch,  the  district 
court  has  jurisdiction  to  render  a  decree  permit- 
ting a  change  in  the  point  of  diversion  from  one 
water  district  to  another. 


Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;  F.  T.  Johnson,  Judge. 

Petition  by  the  Bijou  Irrigation  Company 
against  the  Lower  Latham  Ditch  Company 
and  others  to  obtain  a  change  in  the  point  of 
diversion  of  water  from  an  irrigation  ditch. 
Judgment  for  petitioner,  and  certain  respond- 
ents appeal.  Affirmed. 

H.  N.  Haynes  and  Goudy  &  Twitchell,  for 
appellauts.  James  W.  McCreery,  for  ap- 
pellee. 

CAMPBELL,  J.  This  proceeding  by  appel- 
lee, as  petitioner  below,  was  under  "an  act 
in  relation  to  Irrigation"  (Sess.  Laws  1899. 
p.  235,  c.  103),  and  the  object  was  to  obtain 
a  decree  permitting  a  change  of  the  point  of 
diversion  of  the  right  to  the  use  of  water  for 
irrigation  originally  decreed  to  the  Frederick 
Bros,  ditch,  which  is  situate  in  water  district 
No.  2,  and  now  owned  by  petitioner,  to  the 
head  gate  of  the  Bijou  ditch,  also  owned  by 
petitioner,  and  situate  In  water  district  No.  1. 
The  cause  was  referred  to  a  referee  to  take 
evidence  and  make  findings  of  fact  and  report 
a  decree.  The  court,  with  some  modifications 
and  corrections,  approved  of  the  referee's 
findings,  and  entered  a  decree  In  favor  of  the 
petitioner  as  prayed  for.  Some  of  the  re- 
spondents appealed,  and  rely  for  reversal  up- 
on four  grounds:  (1)  That  the  priority  In 
question  had  been  totally  abandoned  prior  to 
its  acquisition  by  the  petitioner;  (2)  that  a 
partial  abandonment  thereof  occurred;  (3) 
that  the  change,  if  allowed,  would  Injuriously 
affect  the  vested  rights  of  the  respondents; 
(4)  that  the  district  court  was  without  Juris- 
diction of  the  subject-matter  of  the  petition. 

The  first  two  contentions  are  at  rest  in  this 
Jurisdiction.  Trial  and  decision  of  the  pend- 
ing cause  was  had,  and  briefs  were  filed  here 
before  publication  of  the  opinion  of  this  court 
In  Wadsworth  Ditch  Co.  v.  Brown  (Colo.) 
88  Pac.  1000.  We  decided  there  that  the 
statute  under  which  such  proceedings  are 
conducted  does  not  contemplate  the  deter- 
mination of  the  question  of  abandonment. 
The  statute  provides  for  changes  of  the  point 
of  diversion  where  an  adjudication  of  relative 
priorities  has  been  had  under  the  statutes 
enacted  for  that  purpose.  The  presumption 
Is  that  such  rights  continue  in  existence  until 
a  court  of  competent  jurisdiction  In  an  ap- 
propriate proceeding  has  otherwise  determin- 
ed, and  no  such  determination  has  been  had 
of  this  priority.  We  adhere  to,  and  approve 
of,  the  former  decision. 

The  record  shows  that  appellants'  claim  of 
Injury  was,  though  not  entirely,  yet  largely, 
based  upon  the  assumption  that  the  Frederick 
Bros.'  priority  had  been  abandoned  in  whole 
or  In  part,  and  thereafter  appropriated  and 
used  by  respondents.  Since  the  Issue  of 
abandonment  could  not  be  herein  determined, 
it  necessarily  follows  that,  in  so  far  as  ap- 
pellants' claim  of  injury  grows  out  of,  or  de- 
pends upon,  a  resolution  of  that  Issue  in  their 
favor,  it  cannot  be  upheld  here. 
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We  have  examined  with  care  the  further 
claim  that  the  evidence,  aside  from  that  con- 
cerning the  issue  of  abandonment,  proves 
that  the  desired  change  In  the  point  of  diver- 
sion, If  made,  would  injuriously  affect  the 
vested  rights  of  appellants.  We  think  the 
finding  of  the  referee,  which  was  approved  by 
the  court,  that  appellants  are  not  injuriously 
affected,  is  abundantly  sustained  by  the  evi- 
dence. It  would  serve  no  useful  purpose  to 
examine  this  evidence  in  detail ;  for  decision 
of  such  issues  depends  so  largely  upon  the 
facts  of  each  particular  case  that  determina- 
tion in  one  cause  is  of  little  or  no  value  in 
another. 

Counsel  for  appellants  vigorously  argues 
that  vested  rights  of  water  consumers  in 
district  No.  1,  which  is  farther  down  the  na- 
tural stream  than  district  No.  2,  would  neces- 
sarily be  infringed  by  the  contemplated 
change  In  the  point  of  diversion  from  the 
original  headgate  of  the  Frederick  Bros.'  ditch 
In  district  No.  2  to  the  headgate  of  the  Bijou 
ditch  in  district  No.  1.  If  that  be  true,  and 
we  express  no  opinion  about  it,  certainly  ap- 
pellants would  not  be  affected  thereby,  for 
they  own  neither  land  nor  water  rights  in 
district  No.  L  They  are  concerned  only  as 
to  the  effect  the  change  may  have  upon  their 
own  rights,  as  appropriators  of  water  in  dis- 
trict No.  2,  and  may  not  interpose  an  objec- 
tion that  consumers  other  than  themselves 
would  be  hurt  Crippen  v.  Glasgow  (Colo.) 
87  Pac  1073. 

The  only  Important  or  fairly  debatable 
question  in  the  case  is  that  of  jurisdiction. 
Appellants  say  that  changes  in  the  point  of 
diversion  from  one  water  district  to  another 
are  not  within  the  purview  of  this  statute. 
This  is  said  to  be  so  because  the  remedial 
statute  requires  proof  that  all  parties  who 
may  be  affected  by  such  change  have  been 
duly  notified  of  the  proceeding,  and  the  prac- 
tice and  procedure  thereunder  is  the  same  as 
if  the  petition  were  for  an  original  decree; 
and  If  a  decree  is  rendered  permitting  the 
change,  only  the  water  commissioner  of  the 
water  district  in  which  the  original  head 
gate,  or  point  of  diversion,  is  situate,  Is  re- 
quired to  be  notified  thereof,  so  as  to  allot 
the  priority  in  accordance  with  such  change 
These  requirements,  together  with  the  pro- 
vision of  the  statutes  under  which  such  orig- 
inal decrees  are  rendered,  that  notice  is  to  be 
given  only  to  persons  thereby  affected,  and 
who  live  within  the  same  water  district,  and 
not  to  those  outside,  demonstrate,  says  coun- 
sel, that  the  changes  contemplated  are  to  be 
restricted  to  one  water  district  The  funda- 
mental error  in  the  contention  that  under  this 
statute  changes  cannot  be  made  from  one 
water  district  to  another  lies  in  the  erroueous 
assumption  that  the  right  to  a  change  is 
conferred  by  the  statute.  It  is  a  pre-existing 
right  and  the  only  limitation  to  its  enjoy- 
ment and  enforcement  is  that  the  rights  of 
others  be  not  thereby  infringed.  The  statute 
is  purely  remedial,  as  we  have  held  In  New 


Cache  la  Poudre  Irr.  Co.  v.  Water  S.  &  S. 
Co.,  29  Colo.  469,  68  Pac.  781,  and  other  sub- 
sequent cases.  The  right  to  change  the  point 
of  diversion,  or  place  of  use,  of  water  which 
has  been  obtained  as  the  result  of  an  ap- 
propriation, is  one  of  the  incidents  of  owner- 
ship, and  existed  and  was  exercised  in  this 
state  long  before  this  remedial  statute  was 
enacted.  Wadsworth  Ditch  Co.  Case,  supra. 
In  Strlckler  v.  Colo.  Springs  Co.,  16  Colo. 
61,  26  Pac.  313,  25  Am.  St  Rep.  245,  a  change 
In  the  point  of  diversion  was  made  where 
there  was  only  one  party  respondent  True 
It  is  that  there  both  points  of  diversion  were 
within  the  same  water  district;  but  before 
this  statute  was  passed  the  owner  of  a  right 
to  use  water  from  any  of  the  streams  of  this 
state  for  irrigation  might  bring  an  equitable 
action  against  one  respondent  alone,  and 
have  determined  as  against  him  the  right  to 
change  the  point  of  diversion.  Such  right 
was  not  limited  to  any  particular  territory* 
or  confined  to  any  arbitrary  division  of  the 
stream. 

One  of  tne  objects  of  the  remedial  statute 
under  which  this  proceeding  is  being  con- 
ducted was  to  put  a  stop  to  a  multiplicity  of 
actions,  and  not  to  allow  such  changes  to  be 
made  until  all  persons  who  might  be  af- 
fected thereby  are  notified  and  given  an  op- 
portunity to  be  heard.  It  must  be  admitted 
that  the  prescribed  procedure  will  not  fully 
effectuate  that  object  But  the  statute  pre- 
scribes that  the  practice  and  procedure  as  to 
notice,  etc.,  thereunder,  shall  be  the  same  as 
if  the  petition  were  for  an  original  decree, 
and  therewith  petitioner  and  the  court  have 
fully  complied.  This  court  more  than  once 
has  expressed  regret  that  our  General  As- 
sembly did  not  Include  In  one  water  district 
the  principal  stream  and  all  Its  tributaries, 
so  that  a  decree  therein,  when  pronounced, 
should  absolutely  bind  all  the  users  of  water 
therefrom.  Notwithstanding  this,  our  courts 
have  proceeded  to  adjudications  thereunder, 
and  this  court  has  held  that  the  resulting 
decrees  are  conclusive  and  binding  upon 
all  those  within  the  same  water  district 
and  prima  facie  correct  as  between  different 
water  districts.  Ind.  Ditch  Co.  v.  Agri.  Ditch 
Co.,  22  Colo.  513,  528,  45  Pac.  444,  55  Am.  St 
Rep.  149.  And  in  Ft  Lyon  Canal  Co.  v. 
Arkansas  Valley  S.  B.  &  I.  L.  Co.  (Colo.) 
90  Pac  1023,  it  was  held  that  they  become 
binding  upon  all  consumers  from  the  same 
source  of  supply,  both  within  and  beyond  the 
district,  when  not  questioned  within  the  time 
limited  therefor  by  the  statute.  We  may 
also  say  here  that  It  Is  unfortunate  that  this 
remedial  statute  did  not  contain  a  provision 
for  giving  notice  to  those  outside  the  particu- 
lar water  district  when  a  change  from  one 
district  to  another  is  sought  and  that  It 
lacked  the  specific  directions  for  giving  effect 
to  the  decree  which  the  curative  act  (Seas. 
Laws  1903,  p.  278,  c.  124)  contains.  But 
these  omissions  and  defects  do  not  destroy 
the  property  right  of  a  water-right  owner  to 
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have  his  point  of  diversion  changed  from 
one  water  district  to  another,  though  it  may 
affect  the  conclusiveness  of  the  decree  which 
permits  him  to  make  such  change,  in  accord- 
ance with  the  decisions  just  cited. 

The  objection  which  appellants  now  Inter- 
pose to  the  jurisdiction  of  the  district  court 
to  render  a  decree  authorizing  a  change  in 
the  point  of  diversion  from  one  water  dis- 
trict to  another  is  just  as  applicable  to  the 
jurisdiction  of  the  district  court  to  enter  the 
original  decrees,  and  such  objection  has  re- 
peatedly been  held  not  good.  Our  conclusion 
is  that  the  district  court  had  jurisdiction 
under  the  act  of  1889,  upon  a  compliance  by 
petitioner  and  the  court  with  the  practice  as 
to  notice,  etc.,  therein  prescribed,  which  was 
observed  in  this  case,  to  render  a  decree  per- 
mitting a  change  in  the  point  of  diversion 
from  one  water  district  to  another. 

The  judgment  of  the  district  court  must  be 
affirmed,  and  it  is  so  ordered. 

Affirmed. 

STEELE,  C.  J.,  and  GABBERT,  J.,  concur. 


SEVEN  LAKES  RESERVOIR  CO.  v.  NEW 
LOVELAND  &  GREELEY  IRRIGA- 
TION &  LAND  CO. 
(Supreme  Court  of  Colorado.  July  1,  1907. 
On  Rehearing,  Nov.  4,  1907.) 

1.  Waters  and  Water  Courses— Irrigation 
— -Prioritt— Use. 

A  priority  to  the  use  of  water  is  a  property 
right,  which  is  the  subject  of  purchase  and 
sale,  and  in  its  character  and  method  of  use 
may  be  changed,  provided  such  change  does  not 
injuriously  affect  the  rights  of  others. 

2.  Same— Storage  of  Water— Quantity. 

The  owner  of  a  priority  for  direct  irriga- 
tion is  entitled  to  store,  during  the  direct  ir- 
rigation season,  the  quantity  of  water,  meas- 
ured by  volume  and  time,  which  it  would  be  en- 
titled to  divert  during  that  period  for  the  pur- 
pose of  direct  irrigation,  and  to  use  the  same 
later  in  the  same  season  for  irrigating  crops 
requiring  irrigation  at  that  time,  when  the  di- 
rect supply  would  be  insufficient. 

On  Rehearing. 

3.  Appeai^Rehearing— Questions  Consid- 
ered. 

Where  on  appeal  from  a  judgment  in  an 
action  to  determine  water  rights  it  was  not 
urged  that  the  decree  should  not  be  entered 
until  all  the  parties  whose  rights  might  be  there- 
by affected  were  before  the  court,  such  ques- 
tion would  not  be  considered  on  an  application 
for  a  rehearing. 

4.  Same. 

Where,  in  an  action  to  prevent  a  sole  de- 
fendant from  diverting  the  water  represented 
by  its  purchase  during  the  irrigation  season  for 
storage  as  against  plaintiff,  plaintiff  could  not 
on  petition  for  rehearing  of  an  appeal  by  de- 
fendant contend  that  the  right  sought  to  be  de- 
termined as  between  the  parties  should  not  be 
adjudicated  without  the  presence  of  other  par- 
ties whose  rights  might  be  affected  by  the  ad- 
judication. 

Steele,  C.  J.,  and  Campbell  and  Caswell,  JJ., 
dissenting. 

Appeal  from  District  Court,  Boulder  Coun- 
ty ;  Christian  A.  Bennett,  Judge. 


Action  by  the  New  Loveland  &  Greeley  Ir- 
rigation &  Land  Company  against  the  Seven 
Lakes  Reservoir  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed. 

The  question  presented  by  this  appeal  Is 
the  right  of  the  owner  of  a  priority  for  direct 
irrigation  to  store  the  water  thereby  repre- 
sented for  use  later  In  the  season.  Appellant 
is  a  corporation,  organized  under  the  laws 
of  this  state  for  the  purpose  of  acquiring  and 
maintaining  reservoirs  for  the  storage  of 
water  to  supplement  the  water  supply  of  Its 
stockholders  obtained  through  the  Loveland 
&  Greeley  ditch  to  irrigate  lands  belonging 
to  them  under  this  ditch.  Pursuant  to  this 
purpose  it  acquired  reservoir  sites,  and  pur- 
chased 34  shares  of  the  Louden  Irrigation 
Canal  Company  and  50  inches  in  the  Barnes 
ditch.  The  priorities  belonging  to  these  ditch- 
es were  awarded  for  direct  irrigation  pur- 
poses. The  water  represented  by  these  pur- 
chases it  did  not  apply  to  lands  directly,  but, 
during  the  irrigating  season,  stored  in  one 
or  more  of  its  reservoirs  for  use  upon  lands 
later  to  mature  crops,  like  beets  and  potatoes, 
which  it  is  not  necessary  to  Irrigate  in  the 
early  part  of  the  season,  but  which  do  require 
water  about  August,  and  later,  when  the  di- 
rect supply  belonging  to  its  stockholders  in 
the  Loveland  &  Greeley  ditch  was  insufficient 
for  this  purpose.  The  several  ditches  named 
derive  their  respective  supply  from  the  same 
general  source.  Appellee,  the  owner  of  prior- 
ities supplied  from  this  same  source,  brought 
a  suit  against  appellant,  the  object  of  which 
was  to  prevent  the  appellant  from  diverting 
the  water  represented  by  its  purchases  during 
the  Irrigation  season  for  storage.  To  the 
complaint  filed  the  appellant  filed  a  cross- 
complaint,  claiming  the  right  to  divert  the 
water  represented  by  its  purchases  for  stor- 
age purposes,  based  substantially  upon  the 
grounds  above  stated.  There  was  no  dispute 
with  respect  to  the  dates  and  amounts  of 
the  respective  priorities  of  the  parties  to  the 
action  involved  In  this  appeal;  it  being  the 
contention  on  the  part  of  plaintiff  that,  al- 
though the  defendant  was  entitled  to  divert 
the  water  represented  by  its  purchases  for 
the  purpose  of  direct  irrigation  when  need- 
ed, and  that  these  priorities  for  this  purpose 
were  superior  to  any  claimed  by  plaintiff,  the 
defendant  could  not  abandon  the  use  of  the 
rights  purchased  by  it  for  direct  Irrigation 
during  the  irrigating  season,  and  store  the 
water  thereby  represented  for  future  use  In 
Irrigating  crops.  The  judgment  of  the  court 
was  In  favor  of  the  contention  of  the  plain- 
tiff, and  the  defendant  brings  the  case  here 
for  review  on  appeal. 

H.  N.  Haynes,  for  appellant.  James  W. 
McCreery,  for  appellee. 

GABBERT,  J.  (after  stating  the  facts  as 
above).  The  particular  question  presented 
by  this  appeal  has  not  been  determined  In  the 
concrete  by  any  previous  decision  of  this 
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court;  but  it  is  by  no  means  a  new  one,  be- 
cause it  merely  involves  the  application  of 
principles  which  have  been  announced  in  nu- 
merous cases.  A  priority  to  the  use  of  water 
Is  a  property  right,  which  is  the  subject  of  pur- 
chase and  sale,  and  its  character  and  method 
of  use  may  be  changed,  provided  such  change 
does  not  injuriously  affect  the  rights  of  oth- 
ers. Fuller  v.  Swan  River  P.  M.  Co.,  12  Colo. 
12,  19  Pac.  836;  Strlckler  v.  Colo.  Springs, 
16  Colo.  61,  26  Pac.  313,  25  Am.  St  Rep.  245 ; 
Cache  la  Poudre  I.  Co.  v.  Larimer  &  Weld  R. 
Co.,  25  Colo.  144,  53  Pac.  318,  71  Am.  St.  Rep. 
123. 

Appellant  owns  certain  rights  to  the  use 
of  water,  which,  prior  to  its  purchase,  had 
been  directly  applied  to  the  irrigation  of 
lauds.  Instead  of  continuing  to  so  use  this 
water,  it  has  ceased  its  direct  application 
during  the  period  it  was  theretofore  applied, 
and  stores  the  water  which  it  would  have  the 
right  to  thus  apply  for  use  later  iu  the  same 
season.  This  change  is  in  no  manner  detri- 
mental to  the  rights  of  the  appellee.  It  is 
not  thereby  deprived  of  any  water  which  it 
would  have  the  right  to  divert  and  apply  to 
lands  during  the  irrigating  season  as  against 
the  rights  of  the  appellant.  By  the  change 
no  greater  burden  is  imposed  upon  the  com- 
mon source  of  supply  of  the  respective  ditch- 
es. It  must  therefore  logically  follow  that 
the  appellant  is  entitled  to  divert  the  water 
represented  by  its  purchase,  and  store  for 
use  later  in  irrigating  crops,  measured  by 
volume  and  time,  which  it  would  have  the 
right  to  apply  directly  to  lands  for  purposes 
of  irrigation  at  the  time  of  such  diversion. 

The  case  presented  Is  not  one,  as  seems  to 
have  been  the  view  of  the  trial  court,  where 
appellant  seeks  to  convert  a  junior  reservoir 
right  to  a  senior  appropriation  for  storage, 
but  merely  involves  the  right  of  appellant  to 
utilize  a  priority  for  Irrigation  by  using  it  at 
a  later  period.  It  appears  from  the  record 
that  the  stockholders  of  appellant,  instead  of 
planting  crops  which  require  irrigation  during 
the  early  part  of  the  season,  utilize  their 
lands  by  growing  crops  which  do  not  require 
Irrigation  until  about  August,  when  the  di- 
dlect  supply  through  the  ditches  is  not  suffi- 
cient to  furnish  the  volume  of  water  neces- 
sary to  Irrigate  such  crops.  And  so,  Instead 
of  applying  the  water  to  which  they  are  en- 
titled for  direct  irrigation  In  the  early  part 
of  the  season,  they  store  this  water  for  use 
later  to  mature  crops,  like  beets  and  potatoes, 
which  do  not  require  Irrigation  until  about 
the  month  of  August.  It  would  be  unfortu- 
nate indeed  if  the  law  were  such  that  it  could 
not  be  adapted  to  changed  conditions  result- 
ing from  the  character  of  crops  grown  by 
those  engaged  in  agricultural  pursuits.  If 
water  for  direct  Irrigation  can  only  be  uti- 
lized for  that  purpose,  the  result  would  be  to 
retard  agricultural  progress,  and  limit  the 
growth  of  agricultural  products  to  those 
which  can  be  matured  by  means  of  direct  ir- 


rigation early  In  the  season.  If  the  Judg- 
ment of  the  trial  court  should  be  sustained 
upon  the  theory  that  one  owning  a  priority 
for  direct  irrigation  may  not  cease  to  utilise 
it  for  that  purpose  upon  crops  in  May,  June, 
and  July,  and  store  it  for  use  during  the  same 
season  thereafter,  the  result  would  be  to  take 
from  the  owner  of  such  a  priority  his  rights 
and  confer  them  upon  others  growing  crops 
of  a  different  nature.  Such  a  rule  would 
make  the  right  to  the  use  of  water  dependent 
upon  the  character  of  crops  grown  instead  of 
upon  the  right  to  utilize  it  in  any  manner 
which  does  not  injuriously  affect  the  vested 
rights  of  others.  In  principle  the  case  is  no 
different  from  that  of  Strlckler  v.  Colorado 
Springs,  supra,  wherein  the  right  to  change 
the  use  of  water  from  agricultural  to  domes- 
tic purposes  was  recognized.  If  the  right  to 
change  from  agricultural  to  domestic,  and 
from  mining  to  agricultural,  uses,  and  vice 
versa,  is  legal,  certainly  no  good  reason  can 
be  advanced  why  the  change  from  one  agri- 
cultural use  to  another  may  not  be  allowed. 

The  trial  court  seems  In  a  measure  to  have 
been  guided  In  rendering  the  judgment  it  did 
by  section  2270,  1  Mills*  Ann.  St.,  which  pro- 
vides that  persons  desiring  to  divert  water 
for  storage  may  take  "from  any  of  the  na- 
tural streams  of  the  state  and  store  away 
any  unappropriated  water  not  needed  for  im- 
mediate use  for  domestic  or  irrigating  pur- 
poses." We  do  not  think  this  section  is  in- 
volved, because  appellant  is  not  asserting  any 
right  to  the  water  in  controversy  by  virtue  of 
any  appropriation  for  reservoir  purposes,  but 
is  merely  seeking  to  utilize  priorities  which  it 
is  conceded  it  is  entitled  to  for  direct  Irriga- 
tion purposes  by  storing  the  volume  to  which 
It  is  thus  entitled  for  use  at  a  later  period. 
We  are  of  the  opinion  that  the  appellant  is 
entitled  to  so  utilize  these  priorities,  that  is 
to  say,  entitled  to  store,  during  the  direct  ir- 
rigation season,  the  quantity  of  water,  meas- 
ured by  volume  and  time,  which  it  would  be 
entitled  to  divert  during  that  period  for  the 
purpose  of  direct  irrigation. 

The  Judgment  of  the  district  court,  In  so 
far  as  it  involved  the  rights  of  the  parties 
to  this  appeal  to  the  water  represented  by 
the  stock  purchased  by  appellant  in  the  Lou- 
den Irrigation  Canal  Company,  and  the  pur- 
chase of  water  in  the  Barnes  ditch,  Is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  the  trial  court  to  enter  a  judgment  in 
favor  of  appellant  with  respect  to  these  mat- 
ters in  accordance  with  the  views  expressed 
in  this  opinion. 

Judgment  reversed. 

STEELE,  C.  J.,  and  CAMPBELL  and  CAS- 
WELL, JJ.,  dissent 

On  Petition  for  Rehearing. 

GABBERT,  J.  The  arguments  of  counsel 
for  appellee,  and  amid  curiae  in  support  of 
the  petition  for  rehearing  of  appellee,  are 
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evidently  based  upon  an  erroneous  assump- 
tion of  what  has  been  determined  In  this 
case.  It  is  contended  that  adjudication  de- 
crees are  disturbed,  and  that  appellant,  by 
the  decree  directed,  will  be  awarded  an  en- 
larged use  of  water  represented  by  Its  pur- 
chases, both  in  quantity  and  time.  It  must 
be  borne  in  mind  that  this  decision  is  based 
upon  the  fact,  which  is  undisputed,  that  the 
stockholders  of  appellant  are  growing  crops 
which  do  not,  from  their  nature,  require  ir- 
rigation during  the  early  part  of  the  season, 
but  do  later,  and  that  they  desire  to  utilize 
the  water  in  controversy  for  this  purpose. 
Based  upon  these  facts  we  have  declared, 
what  has  time  and  again  been  decided  by  this 
court,  that  the  character  and  method  of  use 
of  a  priority  to  the  use  of  water  may  be 
changed,  provided  such  change  does  not  in- 
juriously affect  the  rights  of  others,  and  that 
appellant  is  entitled  to  divert  and  store  the 
water  represented  by  the  priorities  purchased 
for  the  use  of  Its  stockholders  for  applica- 
tion to  crops  later,  but  in  no  greater  quan- 
tity and  at  no  other  or  different  time  than 
could  be  diverted  and  applied  to  land  directly 
to  nourish  crops  requiring  irrigation  at  the 
time  of  such  diversion;  or,  otherwise  ex- 
pressed, appellant  is  permitted  to  divert  and 
store  the  water  in  controversy,  but  this  right 
is  measured  and  fixed  by  the  limitations 
which  the  law  would  impose  upon  its  use 
for  diversion  and  application  to  crops  requir- 
ing irrigation  at  the  time  of  such  diversion. 
This  does  not  conflict  with  any  previous  de- 
cisions of  this  court;  but,  on  the  contrary, 
is  sustained  by  Colo.  M.  &  E.  Co.  v.  Larimer 
&  Weld  I.  Co.,  26  Colo.  47,  50  Pac.  185.  See, 
also,  Mills'  Irrigation  Manual,  §  56.  This 
does  not  enlarge  the  use  of  the  priorities  of 
appellant,  either  in  time  or  quantity;  nei- 
ther does  it  confer  upon  it  the  right  to  divert 
and  store  the  water  represented  by  its  pri- 
orities every  day  during  the  irrigation  sea- 
son, or  to  convert  such  priorities  into  a  stor- 
age right  during  the  nonirrigating  season,  as 
contended  by  counsel,  but  limits  its  rights 
strictly  to  the  diversion  of  water,  both  as  to 
volume  and  time,  to  the  same  quantity  and 
the  same  time  we  have  indicated.  Thus  it  is 
apparent  that  no  rights  are  Infringed,  that  no 
one  is  deprived  of  water  to  which  he  Is  en- 
titled by  reason  of  the  change  in  the  method 
of  use,  and  that  to  supply  appellant  with  the 
water  which  it  will  be  entitled  to  store  under 
the  decree  directed  there  cannot  possibly  be 
any  greater  burden  imposed  upon  the  common 
source  of  supply  of  the  respective  ditches 
owned  or  controlled  by  the  parties  to  this  ap- 
peal. Neither  are  any  priorities  disturbed; 
but,  on  the  contrary,  the  decree  directed 
leaves  the  relative  rights  of  the  parties  to 
this  appeal  precisely  as  they  were,  whereas, 
if  the  judgment  of  the  lower  court  should  be 
affirmed,  the  result  would  be,  where  an  ap- 
propriator  had  no  use  for  water  represented 
by  his  priorities  in  the  early  part  of  the 
season  because  of  the  fact  that  he  was  grow- 


ing crops  of  a  character  which  did  not  re- 
quire irrigation  during  that  period,  and  he 
could  not  store  it  at  that  time  for  use  ujjou 
these  crops,  when  later  it  was  necessary  to 
irrigate  them,  to  take  from  him  and  give  to 
another. 

It  Is  contended  by  counsel  that  the  deci- 
sion in  this  case  is  contrary  to  New  Love- 
land  &  Greeley  I.  &  L.  Co.  v.  Consolidated 
Home  Supply  Ditch  Co.,  27  Colo.  525,  62 
Pac.  366,  52  L.  R.  A.  266,  and  Fort  Lyon 
Canal  Co.  v.  Chew,  33  Colo.  392,  81  Pac.  37. 
In  the  New  Loveland  Case  it  was  determin- 
ed that  the  appropriation  of  water  for  the 
irrigation  of  lands  during  the  irrigation  sea- 
son gave  the  appropriator  no  priority  of  right 
to  store  water  during  the  nonirrigating  sea- 
son for  future  use.  This  does  not  conflict 
with  the  opinion  in  the  case  at  bar.  No  right 
to  store  water  during  the  nonirrigating  sea- 
son is  conferred.  The  gist  of  the  decision  in 
the  Chew  Case  is  that  the  owner  of  a  water 
right  would  not  be  permitted  to  make  it  do 
double  duty.  When  he  had  applied  it  for  the 
purpose  for  which  it  was  appropriated,  he 
could  not  loan  or  lease  it  to  another  for  ir- 
rigation purposes;  but  that  is  not  this  case. 
The  stockholders  of  appellant  do  not  at  once 
apply  the  water  diverted;  but  appellant  Is 
allowed  to  divert  and  store  for  their  use  the 
volume  of  the  priorities  In  question,  which 
it  would  be  entitled  to  divert  for  application 
by  its  stockholders  to  land  directly,  to  ma- 
ture crops  requiring  water  at  the  time  of 
such  diversion,  so  that  but  one  use  of  the 
appropriations  in  question  Is  made,  and  that 
use  does  not,  under  the  limitations  we  have 
specified,  result  in  any  greater  draft  upon  the 
river  than  if  the  water  had  been  directly  ap- 
plied to  land  at  the  time  of  diversion. 

It  is  also  urged  that  no  decree  of  the  char- 
acter directed  should  be  entered  until  all  the 
parties  whose  rights  might  be  affected  there- 
by are  before  the  court.  No  question  of  that 
character  was  suggested  at  the  original  hear- 
ing, and  it  will  not  be  considered  on  an  ap- 
plication for  a  rehearing.  Besides  we  do  not 
believe  appellee  is  In  a  position  to  urge  that 
question.  Appellee  instituted  the  action  from 
which  this  appeal  was  prosecuted,  making 
the  appellant  the  only  party.  The  purpose 
of  the  action  was  to  prevent  the  appellant 
from  diverting  the  water  represented  by  its 
purchase  during  the  irrigation  season  for 
storage  as  against  the  appellee,  and  hence  it 
is  not  in  a  position  to  now  contend  that  the 
rights  which  it  now  seeks  to  have  determined 
as  between  the  appellant  and  itself  should 
not  be  adjudicated  without  the  presence  of 
other  parties  whose  rights  might  be  affected 
by  such  adjudication.  Counsel  amici  curiae 
also  say,  quoting  from  their  brief:  "Many 
members  of  the  legal  profession,  and  many  ir- 
rigators, contend  that  this  decision  enables 
the  holder  of  old  decrees  for  excessive  pri- 
orities— decrees  obtained  in  the  early  days, 
when  water  rights  were  not  so  valuable  as 
now,  nor  so  carefully  guarded— to  success- 
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fully  assert  that  the  full  amount  of  water  de- 
creed may  be  now  used,  notwithstanding  that 
but  a  portion  of  It  has  ever  been  heretofore 
used.  They  maintain  that  the  old  priorities, 
whether  used  or  not,  are  recognized  by  this 
decision  to  such  an  extent  that  the  owners  of 
those  priorities  are,  as  against  even  subse- 
quent approprlators  who  have  used  the  wa- 
ter for  years,  entitled  to  now  utilize  It  upon 
lands  described  In  the  decree,  or  other  lauds 
owned  by  them." 

Such  a  case  is  not  before  us;  but  we  can 
only  say  that  we  fall  to  comprehend  wherein 
the  opinion  is  susceptible  of  such  a  construc- 
tion. It  would  be  impossible,  In  any  one 
opinion,  to  determine  all  the  questions  which 
may  arise  with  respect  to  water  rights.  Each 
case  of  this  character  must  depend  upon  its 
own  particular  facts. 

A  majority  of  the  court  is  of  opinion  that 
the  petition  for  rehearing  should  be  denied, 
and  it  is  so  ordered. 

Rehearing  denied. 


EDWARD  MALLET  CO.  v.  LONDONER. 

(Supremo  Court  of  Colorado.   Dec.  2.  1008. 
Rehearing  Denied  Feb.  3.  1908.) 

1.  Corporations  —  Foreign  Corporations  — 
Sai.es — Action  for  Price— Defenses. 

In  nn  notion  to  recover  for  eoods  furnished 
defendant's  son  in  1809.  the  failure  of  plaintiff 
corporation  to  comnly  with  Laws  1901,  pp.  118, 
121.  c.  52.  §S  4.  10.  nnd  Laws  1901,  p.  273.  c. 
94.  §  70b.  requiring  the  payment  of  certain  fees, 
and  the  61ing  of  certain  papers  by  foreign 
corporations,  was  not  a  good  defense,  since  these 
statutes  were  not  retroactive. 

2.  Pleading— Answer— Demurrer  to  Plead- 
ing  (Jood  in  Part. 

In  an  action  by  plaintiff  corporation  for 
goods  furnished  defendant's  minor  son.  where 
defendant's  answer,  in  addition  to  alleging  facts 
not  constituting  a  good  defense,  also  denied  the 
corporate  existence  of  plaintiff,  a  demurrer  to 
the  answer  as  a  whole  was  properly  overruled, 
the  proper  manner  of  reaching  the  immaterial 
allegations  being  by  motion. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39.  Pleading.  §8  480-490.] 

3.  Same— Demurrer. 

Though  a  demurrer  to  an  answer  alleging 
immaterial  facts,  in  addition  to  denying  plain- 
tiff corporate  existence,  was  properly  over- 
ruled, it  was  error  to  give  judgment  for  defend- 
ant on  such  demurrer,  since  the  issue  of  plain- 
tiff's incorporation  remained  to  be  tried. 

4.  Appeal— Objections  Not  Raised  Below 
—Defective  Complaint— Failure  to  State 
Cause  of  Action. 

Though  the  failure  of  a  complaint  to  state 
facts  constituting  a  cause  of  action  may  be 
raised  after  appeal,  if  it  is  apparent  from  the 
complaint  thnt  the  defects  were  passed  over 
when  they  might  have  been  cured  by  amendment 
during  trinl,  the  parties  will  not  be  permitted 
to  take  advantage  of  them  on  appeal. 

TEd.  Note. — For  enses  in  point,  see  Cent.  Dig. 
vol.  2.  Appeal  and  Error,  §§  1226-1240.] 

5.  Same. 

An  objection  made  for  the  first  time  on  ap- 
al  is  not  favored,  though  it  is  one  which  may 
properly  raised  at  any  time  during  the  case. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §§  1141-11G0.] 


6.  Appeal  — Bills  of  Exceptions  —  Neces- 
sity. 

Under  the  direct  provisions  of  Mills'  Ann. 
Code,  §  387,  a  bill  of  exceptions  need  not  be 
taken  to  a  decision  overruling  a  demurrer  to  a 
pleading. 

7.  Courts  —  Supreme  Court  —  Cases  Trans- 
ferred from  Court  of  Appeals— Amount 
Involved. 

While  an  action  involving  less  than  $100 
may  not  be  appealed  to  this  court,  the  Court 
of  Appeals,  to  which  a  judgment  involving  any 
amount  could  be  taken,  being  in  existence  when 
this  appeal  was  taken,  and  the  cases  pending 
therein  having  been  transferred  to  this  court 
upon  their  consolidation,  it  properly  has  juris- 
diction of  the  present  case,  though  the  amount 
involved  is  less  than  $100. 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Deuver ;  Samuel  L.  Carpenter,  Judge. 

Action  by  the  Edward  Malley  Company 
against  Wolfe  Londoner.  From  a  Judgment 
in  favor  of  defendant,  plaintiff  appeals.  Re- 
versed and  remanded. 

Van  Cise  &  Grant,  for  appellant  Joshua 
Grozier,  for  appellee. 

BAILET,  J.  In  November,  1901,  the  ap- 
pellant filed  its  complaint  against  appellee, 
wherein  It  was  alleged  that  the  plaintiff  was 
a  corporation,  organized  and  doing  business 
under  the  laws  of  the  state  of  Connecticut ; 
that  defendant  was  the  father  of  Herman 
W.  Londoner;  that  while  said  Herman  W. 
Londoner  was  attending  the  Tale  University 
In  Connecticut  during  the  year  1899  he  pur- 
chased from  plaintiff  wearing  apparel  and 
other  merchandise  necessary  to  his  main- 
tenance of  the  value  of  $44.36;  "that  at  the 
time  of  the  purchase  by  defendant  of  plain- 
tiff of  the  merchandise  above  referred  to  he, 
said  defendant,  was  a  minor,  and  supported 
by  and  at  the  expense  of  the  defendant  here- 
in" ;  and  that  the  indebtedness  had  not  been 
paid.  The  answer  of  the  defendant  consisted 
of  four  alleged  defenses,  the  first  being  an  ad- 
mission that  the  defendant  was  the  father  of 
H.  W.  Londoner,  and  a  denial  of  all  other  al- 
legations in  the  complaint.  The  second  de- 
fense was  a  denial  that  the  plaintiff  was  a 
corporation  existing  under  the  laws  of  any 
state,  and  further  that  if  it  was  a  corpora- 
tion it  had  failed  to  comply  with  the  pro- 
visions of  section  4  of  an  act  of  the  Legis- 
lature relating  to  corporations  prescribing 
certain  fees  to  be  paid  by  corporations,  pass- 
ed by  the  General  Assembly  during  the  year 
1901.  Laws  1901,  p.  118,  c.  52.  The  third 
defense  was  that,  If  the  plaintiff  was  a  cor- 
poration, which  the  defendant  denied,  it  had 
failed  to  comply  with  section  10  of  said  act : 
and  the  fourth  defense  was  that,  If  the 
plaintiff  was  a  corporation,  which  the  defend- 
ant denied,  it  had  failed  to  comply  with  sec- 
tion 70b  of  an  act  In  relation  to  public  rev- 
enues and  repealing  all  previous  acts  in  rela- 
tion thereto.  This  act  was  passed  in  1901. 
Laws  1901,  p.  273,  c.  94.  The  plaintiff  de- 
murred to  the  second,  third,  and  fourth  de- 
fenses. Plaintiff  elected  to  stand  by  its  de- 
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uiurrer,  and  judgment  was  rendered  against 
plaintiff  for  costs.  An  appeal  was  taken  to 
tbe  Court  of  Appeals. 

The  demurrers  were  properly  overruled. 
Notwithstanding  that,  as  we  shall  presently 
see,  the  court  erred  in  rendering  judgment 
against  the  plaintiff,  so  far  as  tbe  allegations 
of  the  second,  third,  and  fourth  defenses, 
which  relate  to  tbe  failure  of  the  plaintiff 
to  comply  with  the  statutes  of  1901,  are  con- 
cerned. They  did  not  constitute  a  defense 
to  the  cause  of  action  set  forth  in  plaintiff's 
complaint,  for  the  reason  that  the  complaint 
avers  that  the  goods  were  purchased  In 
October,  November,  and  December,  1899.  The 
act  pleaded  by  the  defendant  in  relation  to 
corporations  was  passed  April  6,  1901,  and 
the  act  pleaded  by  defendant  in  relation  to 
revenue  was  passed  April  5,  1901.  We  have 
already  held  that  these  statutes  are  not 
retroactive,  and  do  not  affect  contracts  made 
previous  to  their  adoption.  Stone  v.  Victor 
Elec.  Co.,  86  Colo.  370,  85  Pac.  327.  If  these 
several  defenses  alleged  nothing  further  than 
the  allegation  that  plaintiff  had  failed  to 
comply  with  these  acts  of  the  Legislature, 
the  demurrer  should  have  been  sustained ; 
but  each  of  these  several  defenses  contained 
a  denial  of  the  corporate  existence  of  plaintiff. 
A  denial  to  a  material  allegation  contained 
in  the  complaint  cannot  be  demurred  to,  and 
where  an  answer  puts  in  issue  some  of  tbe 
material  averments  of  the  complaint,  a  de- 
murrer thereto  as  a  whole  should  be  over- 
ruled. Wellington  v.  Beck,  30  Colo.  409,  70 
Pac.  687.  So  that,  while  the  affirmative  al- 
legation in  the  several  defenses  did  not  con- 
stitute a  defense  to  plaintiff's  cause  of  action, 
that  defect  should  have  been  reached  by  mo- 
tion because  of  the  denial  of  a  material  al- 
legation in  the  complaint,  which  was  in- 
cluded in  each  of  these  defenses.  The  aver- 
ments of  the  failure  of  plaintiff  to  comply 
with  the  provisions  of  tbe  act  of  1901  being 
insufficient  to  prevent  it  from  maintaining 
this  action,  the  overruling  of  the  demurrer  to 
this  defense  and  the  election  of  the  plaintiff 
to  stand  by  its  demurrer  still  left  the  matter 
in  controversy  to  be  tried  upon  the  allega- 
tions of  plaintiff's  complaint  and  the  denials 
contained  in  the  answer,  so  that  the  court 
erred  In  rendering  judgment  against  the 
plaintiff  for  costs ;  but  the  appellee  says  that 
notwithstanding  all  this  plaintiff's  demurrer 
searches  the  record,  and  that  the  complaint  is 
defective  because  it  fails  to  state  that  the 
defendant  had  refused  to  supply  his  minor 
son  with  the  necessaries  which  were  sold  to 
said  son  by  the  plaintiff,  and  because  of  the 
allegations  of  the  complaint  hereinbefore  set 
forth  that  at  the  time  of  the  purchase  by 
defendant  he,  the  said  defendant,  was  a 
minor,  and  supported  by  and  at  the  expense 
of  the  defendant  herein,  the  contention  being 
that  the  allegation  should  be  that  at  the 
time  of  the  purchase  the  son  was .  a  minor. 
Neither  of  these  objections  were  raised  be- 


low, and  were  raised  here  for  the  first  time 
Just  before  the  matter  was  heard  upon  oral 
argument  The  rule  Is  that,  where  a  com- 
plaint fails  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  the  matter  may  be 
raised  at  any  time  even  after  appeal  is  taken. 
The  same  rule  prevails  where  it  is  apparent 
upon  the  face  of  the  complaint  that  the  court 
is  without  jurisdiction,  but  this  rule  is  sub- 
ject to  some  exceptions.  If  from  the  nature 
of  the  complaint  It  is  apparent  that  the  de- 
fects therein  might  be  cured  by  amendment, 
the  matter  should  be  called  to  the  attention  of 
the  court  below  so  that  opportunity  be  given 
the  parties  to  amend  their  complaint  if  they 
so  elect  As  was  said  in  the  case  of  Frue  v. 
Houghton,  6  Colo.  818,  where  the  question  of 
jurisdiction  of  the  court  was  raised  for  the 
first  time  In  this  court:  "It  could  not  have 
been  the  intention  of  the  framers  of  the  Code, 
that  where  a  case  is  being  tried  in  a  court 
having  jurisdiction  of  the  subject-matter  of 
the  action,  and  competent  to  administer  either 
equitable  or  legal  relief,  as  the  case  may  war- 
rant an  objection  of  this  nature  may  be  silent- 
ly reserved  and  afterwards  raised  for  the  first 
time  In  the  appellate  court,  whereas,  If  sea- 
sonably made  at  tbe  hearing,  might  have  sav- 
ed the  labor  and  expense  incident  to  a  new 
trial."  Parties  will  not  be  permitted  to  al- 
low a  case  to  be  prosecuted  to  judgment  and 
then  bring  the  matter  to  this  court  upon  ap- 
peal, and  here  call  attention  for  the  first  time 
to  a  failure  upon  the  part  of  plaintiff  to 
make  some  necessary  averment  In  the  com- 
plaint, when,  if  attention  had  been  called  to 
the  matter  previous  to  or  during  the  trial,  the 
complaint  could  have  been  amended  by  the 
interlineation  of  a  few  words.  An  objection 
made  for  the  first  time  In  the  appellate  court 
Is  viewed  with  disfavor,  even  though  it  be 
one  which  may  be  raised  at  any  time  in 
such  case.  Mulock  v.  Wilson,  19  Colo.  290,  35 
Pac.  532. 

Appellee  contends  that  the  proceedings 
should  be  dismissed  because  of  the  absence 
of  a  bill  of  exceptions.  In  cases  of  this  char- 
acter a  bill  of  exceptions  is  not  necessary. 
Section  387,  Code  Civ.  Proc.  (Mills'  Ann. 
Code).  We  express  no  opinion  as  to  whether 
or  not  It  is  necessary  to  allege  In  the  com- 
plaint that  the  father  had  refused  to  supply 
the  necessaries  for  his  son,  which  it  Is  con- 
tended the  plaintiff  furnished,  because  it  does 
not  appear  to  be  necessary  In  the  determina- 
tion of  the  matters  herein  Involved. 

It  is  also  contended  that  the  appeal  should 
be  dismissed  for  the  reason  that  the  amount 
involved  is  less  than  $100,  and  this  court  has 
no  jurisdiction  to  entertain  the  matter  upon 
appeal.  At  the  time  the  appeal  was  taken 
the  Court  of  Appeals  was  In  existence,  and 
any  judgment  might  be  appealed  from  to 
that  court  irrespective  of  the  amount  involv- 
ed. Upon  the  consolidation  of  the  two  courts 
all  cases  which  had  been  appealed  to  the 
Court  of  Appeals  were  properly  transferred 
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to  the  Supreme  Court,  and  if  the  Court  of  Ap- 
peals had  jurisdiction,  then  this  court  will 
also  entertain  jurisdiction. 

While  the  judgment  of  the  trial  court  In 
overruling  the  demurrer  was  proper,  for  the 
reasons  above  stated,  it  erred  In  rendering 
judgment  for  the  defendant,  because  there 
were  Issues  still  to  be  tried.  The  cause  will 
therefore  be  reversed  and  remanded,  with 
leave  given  to  the  parties  to  amend  their 
pleadings  as  they  shall  be  advised. 

Reversed  and  remanded. 

STEELE,  C.  J.,  and  GODDARD,  J.,  concur. 


GLASS  v.  LAWLOR,  Judge. 

(Supreme  Court  of  California.    Jan.  3,  1908.) 

Courts — Appellate  Jurisdiction — District 
Court  of  Appeal. 

Code  Civ.  Proc.  §  652,  and  Pen.  Code,  § 
1174,  providing  for  proving  exceptions,  being 
merely  incidental  to  appeals,  fall  within  the 
provision  of  Const  art.  6,  §  4,  providing  that 
existing  statutes  as  to  appeals  to  the  Supreme 
Court  shall  apply  to  appeals  to  the  District 
Court  of  Appeal  so  far  as  consistent  with  that 
article,  and  hence  the  District  Court  of  Ap- 
peal may  take  cognizance  of  a  proceeding  to 
prove  an  exception  without  an  order  from  the 
Supreme  Court  transferring  the  matter  to  it  for 
decision. 

In  Bank.  Original  application  to  the  Su- 
preme Court  by  Louis  Glass  for  an  order 
transferring  to  the  District  Court  of  Appeal 
for  the  First  District  a  proceeding  to  prove 
an  exception  improperly  disallowed  by  the 
superior  court  for  use  on  his  appeal  to  the 
District  Court  of  Appeal  from  a  conviction 
in  the  superior  court. 

BEATTY,  C.  J.  The  petitioner  having  been 
convicted  in  the  superior  court  upon  a  crimi- 
nal charge,  has  appealed  to  the  District  Court 
of  Appeal  for  the  First  District,  which,  in 
his  case,  is  the  proper  court  of  review  on  di- 
rect appeal.  For  the  purpose  of  the  appeal 
he  desires  to  prove  an  exception  which  he  al- 
leges the  trial  court  has  wrongfully  refusevl 
to  allow.  For  this  purpose  he  has  filed  a 
petition  in  said  District  Court  of  Appeal,  but 
the  justices  of  that  court  being  doubtful  of 
their  authority  to  grant  the  relief  prayed 
without  an  order  of  this  court  transferring 
the  matter  to  them  for  hearing  and  decision, 
he  has  made  application  here  for  such  an 
order. 

We  do  not  deem  it  necessary  to  make  any 
special  order  of  transfer,  as  we  think  the 
District  Court  of  Appeal  has  been  given  au- 
thority to  act  in  such  matters  by  the  recent 
amendment  to  article  6  of  the  Constitution 
by  which  the  court  was  created  and  Its  juris- 
diction defined.  By  section  4  of  that  article 
it  Is  provided:  "All  statutes  now  in  force 
allowing,  providing  for,  or  regulating  appeals 
to  the  Supreme  Court  shall  apply  to  appeals 
to  the  District  Courts  of  Appeal  so  far  as 
such  statutes  are  not  inconsistent  with  this 
article  and  until  the  Legislature  shall  other- 
wise provide." 


We  are  of  the  opinion  that  the  provisions 
for  proving  exceptions  (Code  Civ.  Proc.  §  652; 
Pen.  Code,  $  '.174),  and  for  obtaining  certifi- 
cates of  probable  cause  for  appeal  (Pen.  Code. 
5  1243),  being  merely  incidental  to  appeals, 
fall  within  the  Cleaning  of  this  clause  of  the 
Constitution,  and  that  petitions  under  these 
sections,  and  all  others  relating  to  the  mode 
of  presenting  appeals  or  stay  of  proceedings 
pending  appeal,  are  properly  cognizable  in  the 
"District  Court  of  Appeal  having  Jurisdiction 
pnder  the  Constitution  of  the  particular  cause 
by  direct  appeal  from  the  trial  court" 

The  petition  is  returned  to  the  District 
Court  of  Appeal  for  such  action  as  is  proper 
in  the  premises. 

We  concur:  LORIGAN,  J.;  SHAW,  J.; 
HENSHAW,  J.;   ANGELLOTTI,  J. 


CITY  OF  SOUTH   PASADENA  v.  PASA- 
DENA LAND  &  WATER  CO. 
(L.  A.  1,793.) 

Supreme  Court  of  California.   Jan.  2.  1908.) 

.  Waters  and  Water  Courses  —  Water 

Companies— Franchises  and  Property— 

Transfers. 

A  quasi  public  corporation,  engaged  in  sup- 
plying water  for  public  use,  cannot,  without 
legislative  sanction,  transfer  to  another  the  en- 
tire property  devoted  to  such  service  and  the 
business  of  carrying  it  on. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Waters  and  Water  Courses,  §  287.] 

2.  Corporations  — Transfer  of  Property  — 
Legislative  Authority. 

In  the  absence  of  legislative  restrictions, 
an  ordinary  commercial  corporation,  not  doing 
a  public  service  business,  can  alienate  its  entire 
property  whenever  it  is  necessarj'  or  proper  to 
do  so  for  the  hest  interests  of  its  stockholders 
and  creditors. 

3.  Waters  and  Water  Courses  —  Water 
Companies  — Transfer  of  Property  and 
Franchise— Statutes. 

Civ.  Code.  §  3(51a.  providing  that  no  trans- 
fer of  the  business,  franchise,  and  property,  as 
a  whole,  of  any  corporation,  shall  be  valid  with- 
out the  consent  of  two-thirds  of  the  stockholders 
thereof,  etc.,  embodied  in  the  part  of  the  Code 
devoted  to  provisions  concerning  corporations, 
expresses  a  consent  to  a  transfer  in  the  man- 
ner prescribed,  prohibits  a  transfer  in  any  other 
mode,  deprives  ordinary  business  corporations 
of  the  power  previously  possessed  of  alienating 
its  entire  property,  and  confers  on  quasi  public 
corporations  authority  to  transfer  their  entire 
property,  franchises,  and  business  as  a  whole, 
and  a  public  service  corporation  engaged  in 
supplying  water  for  public  use  may  transfer 
its  property,  franchise,  and  business  as  a  whole. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Waters  and  Water  Courses,  §  287.] 

4.  Same— Franchises. 

The  right  of  a  quasi  public  corporation,  en- 
gaged in  supplying  water  for  public  use,  re- 
sulting from  its  laying  and  using  water  pipes 
in  the  streets  of  a  city,  as  authorized  by  Const 
art.  11,  §  19.  is  a  species  of  real  property,  prop- 
erly designated  as  a  franchise,  and  is  transfer- 
able, under  Civ.  Code.  8  361a.  relating  to  the 
transfer  of  the  business,  franchise,  and  property 
of  a  corporation.  _ 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Waters  and  Water  Courses,  J  287.] 
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5.  Same. 

A  transfer  by  a  quasi  public  corporation 
engaged  in  supplying  water  for  public  use  of 
its  business,  franchise,  and  property  as  a  whole, 
as  authorized  by  Civ.  Code,  §  861a,  does  not 
relieve  the  franchise  or  any  property  held  under 
it  or  for  its  operation  from  any  liability,  and 
the  transfer  is  not  prohibited  by  Const,  art.  12. 
8  10.  providing  that  the  Legislature  shall  not 
pass  laws  permitting  the  alienation  of  any 
franchise,  so  as  to  release  the  franchise  or  prop* 
erty  held  thereunder  from  the  liabilities  of 
the  grantor. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Waters  and  Water  Courses,  8  287.] 

6.  Mandamus  —  Water  Companies  —  Per- 
formance of  Obligations. 

Persons  to  whose  use  water  is  appropriat- 
ed or  dedicated  by  a  quasi  public  corporation 
engaged  in  supplying  water  for  public  use, 
whether  the  water  is  supplied  for  use  on  land 
for  irrigation,  or  for  personal  use,  to  all  persons 
within  a  specified  territory,  are  vested,  under 
Const,  art.  14,  |  1,  and  Civ.  Code,  §§  549-552, 
relating  to  the  use  of  water  appropriated  for 
sale  or  distribution,  etc,  with  a  right  to  have 
the  supply  continued  by  whosoever  may  be  in 
control  of  the  corporation,  which  right  is  en- 
forceable by  mandamus. 

7.  Corporations — Transfers  of  Propertt. 

A  transfer  of  property  used  in  public  serv- 
ice from  one  corporation  to  another  is  invalid 
unless  the  transferee  has  power  to  accept  the 

Kroperty  and  continue  the  use  to  which  it  has 
een  devoted. 

8.  Municipal  Corporations  —  Acquisition 
of  Water  System— Statutes. 

Under  St.  1891,  p.  102,  c.  96,  authorizing 
any  city  to  acquire  water  rights,  etc.,  for  sup- 
plying its  inhabitants  with  water,  and  under 
the  charter  of  the  city  of  Pasadena  [St.  1901, 
pp.  888-890,  c.  11.  and  St.  1905,  pp.  1019.  1021, 
c.  19]  authorizing  the  city  to  maintain  water- 
works for  supplying  its  inhabitants  with  wa- 
ter, and  to  purchase  property  both  within  and 
without  its  limits,  etc.,  the  city  has  authority 
to  acquire  and  carry  on  a  water  system  out- 
side the  city,  so  far  aR  it  may  be  necessary  or 
convenient  to  accomplish  the  main  purpose  of 
furnishing  water  to  ft  and  its  inhabitants. 

9.  Same. 

A  mere  grant  of  power  to  a  city  to  provide 
and  supply  water  to  its  inhabitants  gives  pow- 
er to  acquire  for  that  purpose  water  supplies 
without  the  city. 

10.  Same  —  Powers   Incident  to  Those 
Granted. 

The  powers  of  a  municipal  corporation  in- 
clude not  only  those  expressly  named  in  the 
grant  of  powers,  but  also  the  authority  to  do 
such  acta  as  are  incidental  and  necessary  to  the 
exercise  of  the  powers  specifically  granted. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  8  149.1 

11.  Evidence— Judicial  Notice. 

The  court  will  take  judicial  notice  that  des- 
ignated cities  are  situated  in  an  arid  region 
where  there  is  little,  if  any,  water  not  already 
applied  to  some  valuable  public  or  private  use, 
and  that  the  water  sources  in  that  vicinity  are 
in  great  demand. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  20,  Evidence,  §8  9,  10.] 

12.  Waters  —  Public  Water  Supply  — Ac- 
quisition of  Waterworks  System. 

A  city  acquiring  the  property,  franchise, 
and  business  of  a  quasi  public  corporation  en- 
gaged in  supplying  water  to  a  municipality  sub- 
ject to  the  power  of  the  municipality  to  fix  the 
rates  for  water  supplied,  and  to  control  the 
manner  of  laying  pipes  in  its  streets,  acts  in  a 
proprietary  capacity  in  carrying  on  the  obliga- 
tions of  the  quasi  public  corporation  to  supply 
water  to  the  municipality,  and  the  powers  of 
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the  city  and  the  municipality  are  separate  and 
distinct,  and  the  city  is  under  the  obligation 
and  possesses  the  rights  of  the  quasi  public  cor- 
poration. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48.  Waters  and  Water  Courses,  8  278] 

13.  Municipal  Corporations  —  Powers  — 
"Municipal  Affair." 

The  supplying  of  water  by  a  city  to  outside 
territory,  when  incidental  to  the  main  purpose 
of  supplying  water  to  its  own  inhabitants  is  a 
"municipal  affair"  of  the  city,  within  Const, 
art.  11.  8  6.  providing  that  the  charters  of  cities 
•'except  in  municipal  affairs"  shall  be  controlled 
by  general  laws,  and  the  charter  of  the  city  pre- 
vails over  the  general  legislation  embodied  in 
Act  March  27,  1897,  St.  1897,  p.  182.  c  121. 
authorizing  a  city,  having  in  its  supply  more 
water  than  is  necessary  for  its  inhabitants,  to 
sell  the  surplus,  etc. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  5,  p.  4619;  vol.  8,  p.  7726.1 

14.  Same. 

Where  a  quasi  public  corporation  engaged 
in  supplying  water  to  the  inhabitants  of  a  mu- 
nicipality transfers  its  property,  franchise,  and 
business  to  a  city,  empowered  to  acquire  a  wa- 
terworks system,  the  city  acquires  the  property, 
franchise,  and  business  of  the  corporation,  sub- 
ject to  the  obligation  to  furnish  water  to  the 
inhabitants  of  the  municipality,  which  obliga- 
tion it  must  perform. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Waters  and  Water  Courses,  8  278] 

15.  Waters— Public  Water  Supply— Rights 
in  Streets— "Corporation  Duly  Incor- 
porated." 

Where  a  city,  pursuant  to  its  authority  to 
acquire  a  waterworks  system  to  supply  water 
to  its  inhabitants,  purchases  the  property,  fran- 
chise, and  business  of  a  corporation  engaged  in 
supplying  water  to  the  inhabitants  of  a  mu- 
nicipality, and  the  city  possesses  as  an  incident 
to  its  power  to  supply  water  to  its  inhabitants 
power  to  furnish  water  to  others,  the  city  is  a 
"corporation  duly  incorporated"  within  Const, 
art.  11,  8  19,  providing  that  in  any  city,  where 
there  are  no  municipal  waterworks,  any  "cor- 
poration duly  incorporated  for  such  purpose" 
may  lay  mains  in  the  streets  for  supplying 
water. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Waters  and  Water  Courses.  8  279.1 

16.  Eouity— Adequacy  of  Legal  Remedy. 
Where  the  remedy  by  mandamus  is  ade- 
quate, a  suit  in  equity  cannot  be  maintained. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Equity,  88  151,  152.] 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;  D.  K.  Trask,  Judge. 

Action  by  the  city  of  South  Pasadena 
against  the  Pasadena  Land  &  Water  Com- 
pany. From  a  judgment  for  defendant  ren- 
dered after  sustaining  a  general  demurrer  to 
the  complaint,  plaintiff  appeals.  Affirmed. 

John  Ev  Carson  and  Lynn  Helm,  for  appel- 
lant.  Anderson  &  Anderson,  for  respondent. 

SHAW,  J.  The  defendant  Is  a  corporation 
engaged  in  supplying  water  to  certain  parts 
of  the  cities  of  Pasadena  and  South  Pasa- 
dena, respectively,  for  the  use  of  the  respec- 
tive inhabitants  thereof  within  said  territor- 
ies, and  to  the  said  cities,  respectively,  for 
sprinkling  of  streets.  The  territory  thus  sup- 
plied within  South  Pasadena  embraces  from 
one-half  to  two-thirds  of  Its  area.   This  suit 
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is  to  enjoin  the  defendant  from  selling  and 
transferring  to  the  city  of  Pasadena  its  wa- 
ter, water  rights,  water  plant  or  system,  and 
all  franchises  and  property  of  any  and  every 
description  heretofore  used  by  the  defendant 
in  so  supplying  said  water  to  the  plaintiff 
and  its  inhabitants,  as  aforesaid.  It  appears 
that  the  defendant  is  about  to  make  such 
transfer,  so  far  as  it  has  the  lawful  power  to 
do  so.  A  general  demurrer  to  the  complaint 
was  sustained,  and  thereupon  judgment  was 
given  for  the  defendant,  from  which  the 
plaintiff  appeals.  The  record  further  shows 
that  an  answer  was  filed  with  the  demurrer, 
that  plaintiff  demurred  to  the  answer  and 
moved  to  strike  out  certain  parts  thereof,  and 
that  this  demurrer  was  overruled,  and  the 
motion  denied.  As  we  have  concluded  that 
the  demurrer  to  the  complaint  was  properly 
sustained,  the  other  orders  are  Immaterial  to 
the  disposition  of  the  appeal. 

It  is  proper  to  say  here  that  two  other 
cases,  namely,  Graham  v.  Pasadena  Land  & 
Water  Company  (L.  A.  No.  1,957)  93  Pac.  498, 
and  Orcutt  et  al.  v.  Pasadena  Land  &  Water 
Company  and  the  City  of  Pasadena  (L.  A  No. 
1,958)  93  Pac.  497,  the  latter  begun  by  resi- 
dents of  South  Pasadena,  entitled  to  water 
from  the  defendant  water  company,  and  the 
former  by  a  stockholder  of  the  defendant 
herein,  to  obtain  similar  relief  were  submit- 
ted with  this  case,  and  that,  as  requested  by 
counsel,  the  briefs  in  those  cases  have  been 
considered  in  this  case,  so  far  as  applicable. 

The  appellant  presents  for  our  determina- 
tion four  questions:  First.  Has  the  Pasa- 
dena Land  &  Water  Company,  while  it  con- 
tinues to  exist  as  a  going  corporation  and 
without  the  assent  of  the  state,  power  or  au- 
thority to  transfer  its  entire  property,  privi- 
leges, and  franchises,  and  thereby  discharge 
itself  of  the  duty  and  deprive  itself  of  the 
ability  to  continue  the  public  service  of  sup- 
plying water  to  the  plaintiff  and  Its  people? 
Second.  Has  the  state  consented  to  such 
transfer?  Third.  Has  the  city  of  Pasadena, 
to  which  the  transfer  is  to  be  made,  power  to 
accept  said  property,  privileges,  and  fran- 
chises and  to  perform  the  duties  to  the  plain- 
tiff and  Its  people  hitherto  imposed  upon  and 
performed  by  the  Pasadena  Land  &  Water 
Company,  and  which  constitute  a  charge  up- 
on the  property  to  be  transferred?  Fourth. 
If  such  power  is  possessed  by  the  respective 
corporations,  as  aforesaid,  can  the  subse- 
quent performance  of  such  duties  by  the  city 
of  Pasadena  be  enforced  by  the  city  of  South 
Pasadena  and  Its  Inhabitants  entitled  to  the 
water,  or  only  by  the  grantor,  the  Pasadena 
Land  &  Water  Company?  The  first,  second, 
and  fourth  of  these  propositions  will  be  con- 
sidered together. 

1.  The  respondent  Is  a  quasi  public  corpo- 
ration, engaged  in  supplying  water  for  public 
use.  This  Is  admitted,  and  it  is  also  conced- 
ed that  corporations  of  that  character  can- 
not, without  legislative  sanction,  transfer  to 
another  the  entire  property  devoted  to  such 
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service  and  the  business  of  carrying  It  on. 
This  appears  to  be  settled  by  the  authorities. 
Visalia  Gas,  etc.,  Co.  v.  Sims,  104  Cal.  326, 
37  Pac.  1042,  43  Am.  St.  Rep.  105;  Thomas 
v.  Railroad  Co.,  101  U.  S.  82,  25  L.  Ed.  950; 
Central  T.  Co.  v.  Pullman  P.  P.  Co.,  139  U. 
S.  48,  11  Sup.  Ct.  478,  35  L.  Ed.  55;  Oregon 
Ry.  Co.  v.  Oregonlan  Ry.  Co.,  130  U.  S.  1, 
9  Sup.  Ct.  409,  32  L.  Ed.  837;  York,  eta,  Ry. 
Co.  v.  Winans,  17  How.  (U.  S.)  30,  15  L.  Ed. 
27;  Green  Ray,  etc.,  Co.  v.  Union  S.  R.  Co., 
107  U.  S.  98,  2  Sup.  Ct.  221,  27  L.  Ed.  413; 
Cumberland  T.  &  T.  Co.  v.  Evansville  (C.  C.) 
127  Fed.  187;  Morawetz  on  Cor.  §§  565,  1114, 
1115,  1129;  1  Clark  &  Marshall  on  Cor.  ft  162. 
In  1903  the  Legislature  enacted  section  361a 
of  the  Civil  Code,  which  reads  as  follows: 
"No  sale,  lease,  assignment,  transfer,  or  con- 
veyance, of  the  business,  franchise  and  prop- 
erty, as  a  whole,  of  any  corporation  now  ex- 
isting, or  hereafter  to  be  formed  In  this  state, 
shall  be  valid  without  the  consent  of  the 
stockholders  thereof,  holding  of  record  at 
least  two-thirds  of  the  issued  capital  stock  of 
such  corporation;  such  consent  to  be  either 
expressed  in  writing  executed  and  acknowl- 
edged by  such  stockholders,  and  attached  to 
such  sale,  lease,  assignment,  transfer,  or  con- 
veyance, or  by  a  vote  at  a  stockholders'  meet- 
ing of  such  corporation,  called  for  that  pur- 
pose; but  with  6uch  assent,  so  expressed, 
such  sale,  lease,  assignment,  transfer,  or  con- 
veyance shall  be  valid;  provided  however, 
that  nothing  herein  contained  shall  be  con- 
strued to  limit  the  power  of  the  directors  of 
such  corporation  to  make  sales,  leases,  as- 
signments, transfers,  or  conveyances  of  cor- 
porate property  other  than  those  hereinabove 
set  forth."  This  enactment  is  not,  on  Its 
face,  a  mere  negative  or  prohibitive  statute, 
forbidding  that  which  before  was  permitted. 
It  is  both  affirmative  and  negative  In  Its 
terms.  Its  affirmative  provisions  may  be 
paraphrased  thus:  ,fWith  the  consent  of  the 
stockholders  thereof,  holding  of  record  at 
least  two-thirds  of  its  issued  capital  stock 
(expressed  In  the  prescribed  manner),  any 
corporation  in  this  state  may  make  a  valid 
sale,  lease,  assignment,  transfer  or  convey- 
ance of  its  business,  franchises  and  property, 
as  a  whole."  It  expresses  a  consent  to  such 
transfer  in  the  manner  prescribed,  as  well  as 
a  prohibition  against  such  transfer  In  any 
other  mode. 

In  the  absence  of  legislative  restrictions,  it 
is  the  law  in  this  state  that  an  ordinary  com- 
mercial corporation,  not  doing  a  public  serv- 
ice business,  can  alienate  its  entire  property 
whenever  it  Is  necessary  or  proper  to  do  so 
for  the  best  Interests  of  its  stockholders  and 
creditors.  Miner's  Ditch  Co.  v.  Zellerbach,  37 
Cal.  588-592,  99  Am.  Dec.  300.  And  It  would 
seem  that  the  stockholders  and  creditors, 
alone,  would  have  the  right  to  object  to  such 
a  transfer  by  a  corporation  of  that  character 
(Oakland  R.  R.  v.  Oakland,  etc.,  R.  R  Co.,  45 
Cal.  370,  13  Am.  Rep.  181;  Illinois  Rank  v. 
Pacific  Railway  Co.,  117  Cal.  332,  49  Pac. 
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197),  though  we  presume  the  state  could 
maintain  an  action  to  forfeit  the  corporate 
franchise  for  nonuser  or  misuser.  In  the  case 
first  cited,  the  Miner's  Ditch  Company,  which 
had  transferred  its  entire  property,  was,  in 
fact,  a  water  company  selling  water  upon  the 
market  to  miners  for  their  use.  But  this  was 
before  the  Constitution  of  1879  had  declared 
the  use  of  water  for  sale,  rental,  or  distribu- 
tion, to  be  a  public  use.  The  opinion  distinct- 
ly declares  it  to  be  a  matter  of  private  con- 
cern only,  and  the  decision  is  expressly  based 
on  that  fact,  distinguishing  that  class  of  cor- 
porations from  quasi  public  corporations. 
The  effect  of  this  statute  is,  therefore,  two- 
fold. It  deprives  ordinary  private  business 
corporations  of  the  power  they  previously 
possessed  to  dispose  of  their  entire  property, 
franchises,  and  business,  as  a  whole,  at  the 
will  of  a  mere  majority  of  the  stockholders, 
or  of  less  than  two-thirds  of  them,  and  it  con- 
fers upon  quasi  public  corporations  the  power 
to  make  such  dispositions  with  the  consent 
of  two-thirds  of  the  stockholders  expressed 
in  the  mode  fixed,  a  power  which  such  cor- 
porations did  not  have  before.  The  words  of 
the  section  expressly  apply  to  "any  corpora- 
tion" then  existing  or  thereafter  to  be  formed. 
It  constitutes  a  part  of  the  Code  devoted  to 
general  provisions  concerning  all  corpora- 
tions, except  those  of  a  public  nature,  such 
as  cities,  counties,  school  districts,  and  the 
like.  There  Is  nothing  in  the  context  of  the 
Code  which  requires,  or  would  justify,  an  in- 
terpretation limiting  its  meaning  so  as  to 
■exclude  quasi  public  corporations.  The  words 
are  express — positive — not  at  all  ambiguous 
In  this  particular,  and  the  Intent  Is  clear. 
There  is  no  occasion  for  resorting  to  Implica- 
tion to  give  them  an  effect  not  expressly  de- 
clared, nor  for  applying  the  rules  restricting 
the  meaning  of  ambiguous  statutes  affecting 
public  interests.  It  is  suggested  that,  if  taken 
literally,  It  would  give  power  to  transfer  the 
corporate  franchise,  the  right  to  be  a  cor- 
poration and  do  business  in  that  capacity. 
We  do  not  perceive  that  this  is  Important  in 
this  case,  even  if  It  were  true,  for  It  is  not 
alleged  that  the  defendant  is  attempting  to 
transfer  any  franchise  of  that  character.  The 
Legislature  doubtless  had  in  mind  the  fact 
that  there  are  many  quasi  public  corporations 
doing  business  in  the  state,  and  possessing 
rights  and  privileges,  properly  termed  "fran- 
chises," which  they  had  acquired  and  possess- 
ed after  they  became  incorporated,  and  which 
they  had  devoted  to  the  public  service  in 
which  they  were  engaged,  and  which,  there- 
fore, could  not  be  disposed  of  without  legis- 
lative assent,  and  the  word  "franchise"  was 
aptly  used  to  describe  this  class  of  property 
and  leave  no  doubt  as  to  what  was  intended. 
The  transfer  of  all  Its  property  would  not 
work  a  dissolution  of  the  corporation,  nor 
operate  as  a  transfer  of  the  corporate  fran- 
chise. Miner's  Ditch  Co.  v.  Zellerbach,  supra, 
T>age  590  of  37  Oal.  (99  Am.  Dec.  300). 

The  defendant  company  had  laid  Its  water 


pipes  in  the  streets  of  the  cities  of  Pasadena 
and  South  Pasadena,  was  using  those  streets 
as  a  way  through  which  to  transmit  water 
to  the  users,  and  had  the  right  to  make  this 
use  of  the  streets  under  the  provisions  of 
article  11,  f  19,  of  the  Constitution.  This 
right,  when  made  available  by  actual  posses- 
sion and  use,  Is  a  species  of  real  property,  ap- 
propriately designated  as  a  franchise.  Stock- 
ton, etc.,  Co.  v.  San  Joaquin  Co.,  148  Cal. 
313,  83  Pac.  54,  5  L.  R.  A.  (N.  S.)  174.  The 
appellant  argues  that  this  right,  or  franchise, 
is  not  in  Its  nature,  transmissible,  or  alien- 
able, unless  the  precise  mode  of  transfer  is 
fixed  by  statute,  and  a  means  provided  for 
the  enforcement  of  the  use  against  the  trans- 
feree, and  that  section  861a  is  Inadequate  in 
these  respects.  In  this  connection  counsel 
cite  section  10  of  article  12  of  the  Constitu- 
tion, which  is  as  follows:  "The  Legislature 
shall  not  pass  any  laws  permitting  the  leasing 
or  alienation  of  any  franchise,  so  as  to  re- 
lease the  franchise  or  property  held  there- 
under from  the  liabilities  of  the  lessor  or 
grantor,  lessee  or  grantee,  contracted  or  in- 
curred in  the  operation,  use  or  enjoyment  of 
such  franchise,  or  any  of  its  privileges." 

It  Is  urged  that  the  effect  of  a  transfer, 
such  as  that  here  proposed,  would  relieve  the 
defendant  corporation  of  its  duty  to  continue 
the  service  of  supplying  water,  which  is  im- 
posed upon  It  by  reason  of  its  control  of  the 
water  and  its  enjoyment  of  the  constitutional 
franchise  to  use  the  streets  for  its  pipe  lines, 
and  that  there  would  be  no  corresponding 
transfer  of  the  duty  to  the  transferee  of 
the  property,  the  city  of  Pasadena,  nor  any 
means  of  enforcing  from  said  city  the  per- 
formance of  that  duty.  The  section  does  not 
forbid  the  transfer  of  a  franchise  so  as  to 
relieve  the  previous  owner  thereof,  or  the 
grantee  or  lessee,  personally,  from  liability 
Incurred  in  the  operation  of  the  franchise,  if 
such  a  thing  were  possible.  It  merely  forbids 
the  transfer  of  a  franchise  "so  as  to  relieve 
the  franchise,  or  property  held  thereunder," 
from  liabilities  so  incurred  or  contracted. 
The  Code  section  (361a)  authorizes  a  transfer 
of  such  franchise,  or  of  all  the  Interest  the 
possessor  may  have  In  It,  but  it  does  not  pur- 
port to  relieve  the  franchise  itself,  or  any 
property  held  under  It  or  for  its  operation, 
from  any  liability  or  charge  Imposed,  or  to  be 
Imposed,  upon  it  If  the  proposed  transfer 
provided  that  the  property  and  franchise 
should  be  free  from  any  such  liability  exist- 
ing against  it,  or  thereafter  to  arise  from  its 
possession  and  use,  or  attempted  to  transfer 
it  so  as  to  free  it  therefrom  in  the  hands  of 
the  transferee,  the  transaction  would  be,  to 
that  extent,  void,  and  the  transferee  would 
take  the  franchise  and  property  pertaining 
to  it  subject  to  all  the  burdens  of  this  nature, 
and,  so  long  as  it  held  it,  would  be  obliged 
to  continue  the  performance  of  the  public 
service  to  which  the  property  and  franchise 
had  been  dedicated,  or  to  allow  others  to  do 
so  In  its  behalf.  Fellows  v.  Los  Angeles  (Cal. 
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Sup.)  90  Pac  141.  This  Is  the  purpose  and 
effect  of  the  constitutional  provision  above 
given.  The  transfer  will  have  the  effect  of 
divesting  the  defendant  company  of  the  prop- 
erty, and  as,  according  to  the  admitted  allega- 
tions, there  is  no  other  water  supply  avail- 
able, It  will  then  have  neither  the  means  nor 
the  ability  to  continue  the  performance  of  the 
public  duty  of  supplying  water  for  public 
use.  It  could  not  directly  abnegate  this  per- 
sonal duty  without  the  consent  of  the  proper 
public  authority,  and,  of  course,  it  could  not 
do  it  Indirectly  by  the  device  of  transferring 
to  another  the  only  means  whereby  the  duty 
could  be  performed.  The  effect  of  the  statute 
(section  361a)  Is  to  give  this  consent,  In  pur- 
suance whereof  the  public  agent  In  charge  of 
the  use  and  property  will  be  changed,  and 
the  effect  of  the  constitutional  provision  is 
that  the  new  agent  must  continue  to  devote 
the  property  to  the  same  use  as  before.  There 
does  not  appear  to  be  anything  unlawful,  un- 
constitutional, or  Improper  In  a  change  so 
made. 

The  contention  that  no  remedy  exists  to 
compel  performance  by  the  successor  In  Inter- 
est, is  without  force.  In  case  of  the  estab- 
lishment of  a  water  system  of  this  character, 
all  the  persons  to  whose  use  the  water  Is 
appropriated  or  dedicated  are  vested  with  a 
right  to  have  the  supply  continued  by  whom- 
soever may  be  In  control  thereof.  Const.,  art 
14,  |  1;  Civ.  Code,  §8  549-552;  Crow  v.  San 
Joaquin,  etc.,  Co.,  130  Cal.  309,  62  Pac.  562, 
1058;  McCrary  v.  Beaudry,  67  Cal.  120,  7 
Pac.  264;  Price  v.  Riverside,  etc.,  Co.,  56 
Cal.  432.  If  the  water  Is  supplied  for  use 
upon  land  for  its  benefit,  as  for  irrigation, 
the  right  to  receice  and  use  It  becomes  In 
the  nature  of  an  appurtenance  to  tbe  land. 
If  It  is  supplied  for  personal  use  to  all  per- 
sons within  a  certain  territory  or  to  all 
of  a  certain  class  within  the  territory,  the 
right  to  its  use  is  personal  to  the  inhabi- 
tants of  the  territory,  or  to  the  members  of 
the  class,  as  the  case  may  be,  so  long  as  tbey 
remain  such.  In  either  case  the  right  may  be 
enforced  against  the  person  In  control  of  the 
supply  and  the  works  by  which  it  Is  distribut- 
ed, regardless  of  the  title,  by  means  of  an  ac- 
tion In  mandamus  to  compel  the  continuance 
of  the  distribution,  in  the  usual  and  proper 
manner,  to  those  entitled.  Price  v.  Riverside, 
etc.,  Co.,  page  434  of  56  Cal. ;  Merrill  v.  South 
Side  Irr.  Co.,  112  Cal.  426,  44  Pac.  720;  Fel- 
lows v.  Los  Angeles,  supra. 

Our  conclusion  Is  that  all  of  the  objections 
to  the  validity  of  section  361a,  and  all  of  the 
reasons  advanced  for  giving  It  a  meaning  dif- 
ferent from  Its  literal  import,  are  untenable, 
and  that  It  gives  authority  to  the  defendant 
to  make  the  transfer  of  its  business,  fran- 
chises, and  property,  as  a  whole.  In  the  man- 
ner prescribed  and  as  here  proposed.  It  Is 
admitted  that  the  statutory  manner  of  mak- 
ing the  transfer  has  been  and  will  be  follow- 
ed. 

2.  It  is  settled  law  that  a  transfer  of  prop- 


erty used  In  a  public  service,  from  one  cor- 
poration to  another,  although  made  by  a  cor- 
poration having  power  to  convey,  is  invalid 
unless  the  transferee  has  the  power  to  accept 
the  property,  and  continue  the  use  to  which 
it  has  been  devoted.  If  such  power  is  want- 
ing in  the  transferee,  the  transfer  Is  not  bind- 
ing on  the  grantor  or  lessor.  Central  Trans- 
portation Co.  v.  Pullman  P.  P.  Co.,  supra; 
Thomas  v.  Railroad  Co.,  supra;  Oregon  Ry. 
Co.  v.  Oregonlan  Ry.  Co.,  supra;  Pennsylvania 
R.  R.  Co.  v.  St.  Louis  R.  R.  Co.,  118  U.  S. 
307,  6  Sup.  Ct  1094,  30  L.  Ed.  83.  For  the 
purposes  of  the  case  we  may  concede  that  the 
plaintiff,  or  any  private  party,  has  sufficient 
Interest  to  raise  this  question. 

We  are  of  the  opinion  that  the  city  of  Pasa- 
dena has  the  power  to  accept  the  transfer 
in  question,  and  to  undertake  and  perform 
the  public  service  of  supplying  the  water  to 
the  cities  of  Pasadena  and  South  Pasadena 
and  the  respective  inhabitants  thereof,  as  it 
has  been  heretofore  supplied,  which  is  the 
duty  attached  to  the  property  and  imposed 
upon  the  possessor  thereof.  The  statute  of 
1891  on  this  subject  is  broad  and  comprehen- 
sive. It  is  as  follows:  "Any  Incorporated 
city  in  this  state  may  acquire  by  gift,  pur- 
chase, or  condemnation  proceeding  under  the 
power  of  eminent  domain,  water,  water 
rights,  reservoir  sites,  rights  of  way  for  pipes, 
aqueducts,  flumes,  or  other  conduits,  and  all 
other  property  and  appliances  suitable  and 
proper  for  supplying  such  city  and  its  Inhabi- 
tants with  water."  St  1891,  p.  102,  c.  96. 
The  special  charter  of  the  city  of  Pasadena 
gives  the  city  power,  "to  construct  and  main- 
tain water  works,  pipes,  pipe  lines,  aqueducts 
and  hydrants  for  supplying  the  city  and  its 
inhabitants  with  water,  and  the  right  to  sup- 
ply water  to  persons  who  live  without  the  city 
limits."  Subdivision  8.  8  3.  art.  1,  St.  190o. 
p.  1021,  c.  19.  It  further  provides  for  a  board 
of  water  commissioners  of  five  members, 
which  board  is  given  "control  and  manage- 
ment of  all  water  and  waterworks  that  now 
belong,  or  may  hereafter  be  acquired  by  the 
city,"  and  for  a  "water  fund"  which  may  be 
applied  to  the  "purchase  of  necessary  lands, 
water  rights,  and  other  property"  for  the  im- 
provement of  the  water  system.  Subdivision 
2,  §  6,  art.  6%,  St  1905,  p.  1019.  Subdivision 
4  of  section  3,  art.  1,  gives  the  city  power  "to 
purchase,  receive,  have,  take,  hold,  lease,  use 
and  enjoy  property  of  every  kind  and  descrip- 
tion, both  within  and  without  the  limits  of 
said  city  and  control  and  dispose  of  the  same 
for  the  common  benefit."  By  subdivision  16 
of  the  same  section  power  is  given  to  create 
a  bonded  debt,  equal  to  15  per  cent,  of  the 
assessed  value  of  the  property,  to  pay  the 
cost  of  public  utilities,  and  under  subdivision 
23  it  may  exercise  the  right  of  eminent  do- 
main to  acquire  "water,  water  rights  and 
waterworks,  within  or  without  the  corporate 
limits,  necessary  or  convenient  for  the  use 
of  said  city  and  Its  inhabitants."  St  1901, 
pp.  888-890,  c  1L 
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These  provisions  are  ample  to  confer  power 
to  acquire  and  carry  on  a  water  system  out- 
side the  city,  so  far  as  it  may  be  necessary  or 
convenient  to  do  so  In  order  to  accomplish 
the  main  purpose  of  furnishing  water  to  the 
city  and  its  inhabitants.  Indeed,  it  is  so  sel- 
dom that  a  water  supply  can  be  obtained 
within  the  limits  of  a  city,  especially  in  this 
state,  that  a  mere  grant  of  power  to  provide 
and  supply  water  to  the  city  and  Its  in- 
habitants would  be  construed  to  give  pow- 
er to  acquire  for  that  purpose  water  sup- 
plies without  the  dry.  The  powers  of  a 
municipal  corporation  Include  not  only  those 
expressly  named  in  the  grant,  but  also  "the 
authority  to  do  such  subsidiary  acts  as 
are  incidental  and  necessary  to  the  exercise 
of"  the  powers  specifically  described.  Von 
Schmidt  v.  Widber,  105  Cal.  157,  88  Pac.  682. 
Or,  as  stated,  by  Mr.  Dillon,  they  Include 
"those  necessarily  or  fairly  implied  in  or  In- 
cident to  the  powers  expressly  granted."  1 
Dill.  Mun.  Cor.  (4th  Ed.)  §  89;  Hammond  v. 
San  Leandro,  135  Cal.  452,  67  Pac.  692.  Un- 
der powers  much  less  comprehensive  in  terms 
It  has  been  held  that  a  municipal  or  public 
corporation  may  carry  on  a  system  and  sup- 
ply water  to  persons  outside  its  limits,  when- 
ever it  becomes  necessary  or  convenient  to  do 
so  in  order  to  accomplish  the  main  purpose 
of  supplying  waters  to  those  within.  In  Fel- 
lows v.  Los  Angeles,  supra,  in  considering  a 
provision  merely  giving  that  city  power  to 
acquire  water  and  water  rights  within  or 
without  the  city  for  the  use  of  Its  inhabitants. 
It  is  said :  "In  the  exercise  of  this  power,  it 
would  have  the  right  to  buy  from  any  cor- 
poration or  person,  engaged  in  supplying  wa- 
ter for  public  use  outside  the  city,  any  sur- 
plus water  which  such  person  might  possess. 
If  It  were  necessary,  in  order  to  obtain  such 
surplus,  the  city  might,  under  this  power,  pur- 
chase the  entire  water  supply  of  such  person 
or  corporation  and  the  water  plant  or  system 
used  In  connection  with  it,  so  that,  after  oper- 
ating the  system  and  supplying  the  persons 
entitled  to  use  the  water,  it  could  devote  the 
surplus  to  the  use  of  the  inhabitants  of  the 
city."  In  Hewitt  v.  San  Jacinto  Irr.  Disk, 
124  Cal.  192,  56  Pac.  893,  it  was  held  that 
an  irrigation  district,  under  its  general  power 
to  acquire  and  hold  such  water,  water  rights, 
and  other  property  as  should  be  necessary  to 
supply  water  to  Irrigate  the  lands  within  the 
district,  had  power  to  purchase  and  hold 
water  already  in  part  used  on  lands  outside 
the  district,  to  take  it  subject  to  such  use, 
and  to  continue  to  furnish  the  water  to  such 
outside  lands  as  it  had  been  furnished  before. 
These  authorities  would  seem  sufficient  to 
settle  the  question  in  favor  of  the  respondent 
The  ingenuity  of  counsel  for  appellant  has, 
however,  suggested  many  objections  to  the 
rule  stated  and  difficulties  which  he  fears 
may  arise  in  its  application,  and,  in  view  of 
the  importance  of  the  question,  we  deem  it 
proper  to  discuss  them  at  more  length. 

In  considering  what  powers  are  necessary, 


incidental,  or  fairly  to  be  implied  from  the 
powers  expressly  given  to  the  city  of  Pasa- 
dena by  the  foregoing  provisions,  it  is  proper 
to  look  to  the  conditions  surrounding  the  city 
at  the  time.  The  court  will  take  Judicial 
notice  that  the  two  cities  interested  are  sit- 
uated in  a  comparatively  arid  region  where 
there  is  little,  if  any,  water  not  already  ap- 
plied to  some  extremely  valuable  public  or 
private  use,  and  that  water  sources  in  that 
vicinity  are  in  great  demand,  and  command 
a  high  price  where  they  can  be  purchased  at 
all.  It  appears  from  the  complaint  that  for 
many  years  the  defendant  company  has  been 
supplying  water  to  portions  of  the  two  cities, 
precisely  as  it  does  now,  the  area  supplied  In 
South  Pasadena  being  about  two-thirds  of 
its  territory,  that  more  than  300  families  are 
now  supplied  therein  from  this  source,  and 
that  if  they  are  now  deprived  thereof  there 
is  no  other  known  source  from  which  it  can 
be  replaced,  and  they  would  be  without  water 
for  any  purpose.  It  may  well  be  assumed 
that  Pasadena  could  obtain  no  sufficient  quan- 
tity of  water  for  a  municipal  water  system, 
except  by  buying  or  condemning  that  portion 
of  the  water  of  the  defendant  company  now 
distributed  to  its  Inhabitants,  or  some  other 
supply  already  devoted  to  use  outside  the 
city.  It  would  be  bad  public  policy  under 
these  conditions,  to  require  a  city,  desiring 
to  obtain  water  for  Its  inhabitants,  to  take 
water  in  use  by  others  for  similar  purposes 
outside  its  limits,  where  the  effect  would  be 
to  devastate  and  depopulate  such  outside  ter- 
ritory. To  condemn  the  individual  right  of 
each  member  of  the  outside  community  would 
be  Impracticable,  and  even  if  it  could  legally 
be  done  It  would  probably  prove  too  costly 
for  the  resources  of  the  city.  To  separate 
the  supply,  and  endeavor  to  control,  manage, 
and,  if  necessary,  develop  and  increase  the 
supply  from  time  to  time,  in  concert  or  part- 
nership with  some  other  corporation,  would 
probably  cause  many  complications,  and  ren- 
der the  successful  administration  of  the  mu- 
nicipal system  much  more  difficult  and  doubt- 
ful. In  order  to  accomplish  the  purpose  for 
which  these  powers  were  given  It  is  reason- 
ably certain  that  it  would  be  advisable,  and 
it  might  be  necessary,  for  the  city  to  take 
over  a  supply  already  partly  In  use  outside, 
and  continue  the  service  to  the  outside  terri- 
tory, while  supplying  the  remainder  to  the 
use  of  its  own  people.  These  probabilities, 
and  the  conditions  we  have  stated,  must  have 
been  well  known  to  the  framers  of  the  char- 
ter, to  the  people  of  Pasadena,  and  to  the 
Legislature,  when  the  charter  was  prepared, 
adopted  and  ratified.  In  view  of  all  the  cir- 
cumstances, we  may  reasonably  believe  that 
the  clause  adopted  in  1905,  giving  the  "right 
to  supply  water  to  persons  who  live  without 
the  city  limits,"  was  intended  to  authorize  a 
plan  such  as  that  here  under  consideration. 
If  not  designed  to  authorize  some  similar 
plan  it  might  as  well  never  have  been  enacted 
at  alL 
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Under  the  Constitution  South  Pasadena  has 
power  to  fix  the  rates  to  be  charged  for  water 
supplied  to  Its  Inhabitants,  and  to  control 
the  manner  of  laying  and  repairing  pipes  in 
Its  streets  for  that  purpose.  Necessarily,  It 
has  this  power  as  against  another  city  engag- 
ed in  supplying  such  water,  as  well  as  when 
an  individual  or  water  corporation  does  so. 
It  Is  suggested  that  the  two  cities  each  repre- 
sent the  sovereign  power,  and  would  have 
equal  authority  In  all  municipal  affairs,  that 
a  conflict  would  ensue,  and  that  such  conse- 
quences cannot  be  considered  as  intended, 
unless  the  intention  Is  expressly  and  unmis- 
takably declared.  In  this  connection  the  rule 
Is  invoked  that  there  cannot  be  two  munici- 
palities exercising  the  same  powers  at  the 
same  time  within  the  same  territory.  But 
the  two  cities  would  not  be  of  equal  authority 
with  respect  to  the  use  of  water  In  South 
Pasadena  in  such  a  case.  South  Pasadena 
would  have  the  power  above  stated,  under  the 
Constitution,  and  Pasadena,  so  far  as  that 
service  is  concerned,  would  be  subject  to 
those  powers  to  the  same  extent  as  the 
Pasadena  Land  &  Water  Company  is  now 
subject  thereto.  In  the  carrying  on  of  the 
water  service  to  the  people  of  South  Pasa- 
dena the  city  of  Pasadena  will  not  be  act- 
ing In  its  political,  public,  or  governmental 
capacity  as  an  agent  of  the  sovereign  power 
equal  in  all  respects  to  the  city  within  which 
it  operates.  In  administering  a  public  utility, 
such  as  a  water  system,  even  within  Its  own 
limits,  a  city  does  not  act  In  Its  governmental 
capacity,  but  in  a  proprietary  and  only  quasi 
public  capacity.  Davoust  v.  Alameda,  149 
Cal.  70,  84  Pac.  700,  5  L.  R.  A.  (N.  S.)  536 ; 
Illinois,  etc.,  Bank  v.  Arkansas  City,  76  Fed. 
271,  22  C.  C.  A.  171,  34  L.  R.  A.  518;  Esberg 
Cigar  Co.  v.  Portland.  34  Or.  282,  55  Pac.  961, 
43  L.  R  A.  435,  75  Am.  St.  Rep.  651.  Having 
taken  over  the  whole  system  subject  to  the 
burden  of  supplying  a  part  of  the  water  to 
Inhabitants  of  South  Pasadena,  the  city  of 
Pasadena  will  have  no  greater  rights  or  pow- 
ers, respecting  that  part  of  the  service,  than 
its  grantor  previously  had.  It  will  be  under 
the  same  obligation  as  Its  grantor  to  continue 
the  service  and  supply  the  water  to  all  per- 
sons who  may  become  entitled  to  it  in  the 
future,  so  long  as  it  retains  possession  and 
control  of  the  property  so  charged.  Fellows 
v.  Los  Angeles,  supra.  The  powers  of  the  two 
cities  In  regard  to  this  water  service  will 
be  separate  and  distinct,  oue  will  be  subor- 
dinate to  the  other,  and,  hence,  there  will 
not  be  two  cities  exercising  the  same  powers 
in  the  same  territory  at  the  same  time. 
South  Pasadena,  within  its  own  limits,  will 
be  the  sole  representative  of  sovereignty  In 
the  fixing  of  rates,  and  in  the  supervision  of 
the  streets,  and  Pasadena  will  be  subject 
thereto,  as  a  private  person.  If,  by  fixing  too 
low  rates,  South  Pasadena  should  attempt 
to  compel  the  service  to  be  made  at  a  loss, 
Pasadena  would  have  the  same  remedies, 
and  no  greater,  in  the  courts,  that  a  quasi 


public  corporation  or  natural  person  would 
have  In  the  same  circumstances.  The  fact 
that  the  outside  service  is  within  another 
city  does  not  appear  to  be  a  significant  factor 
In  the  question  of  the  power.  If  it  were  in  a 
rural  community,  the  rates  charged  would 
be  subject  to  Judicial  control  to  make  them 
reasonable.  Being  in  another  city,  the  serv- 
ing city  has  a  right  to  demand  reasonable 
rates,  and  may  enforce  them  If  not  granted. 
The  limitations  would  not  affect  the  power 
In  one  case  ns-  re  than  In  the  other. 

The  act  of  March  27,  1897  (St  1897,  p. 
182,  c.  121),  authorizes  a  city  having  in  Its 
supply  more  water  than  is  necessary  for 
its  inhabitants,  to  sell  the  surplus,  but  pro- 
vides that  contracts  for  such  sales  shall  not 
run  for  a  period  longer  than  one  year.  It  is 
contended  that  the  service  of  water  to  out- 
side communities  is  not  a  "municipal  af- 
fair," within  the  meaning  of  that  phrase  in 
section  6,  art.  11,  of  the  Constitution,  that 
it  is  therefore  subject  to  general  laws,  and 
that,  under  the  above-mentioned  statute,  the 
city  cannot  undertake,  as  it  proposes  to  do, 
to  render  a  perpetual  water  service  to  the  In- 
habitants of  outside  territory,  which,  it  is 
claimed,  will  be  equivalent  to  a  contract  to 
sell  to  them  its  surplus  water  for  a  period 
longer  than  one  year.  There  are  two  answers 
to  this  contention.  The  supplying  of  water 
to  outside  territory,  being  necessarily  a  mat- 
ter incidental  to  the  main  purpose  of  supply- 
ing water  to  Its  own  inhabitants,  is  as  much  a 
municipal  affair  of  Pasadena  as  is  the  main 
purpose,  which  is  conceded  to  be  such,  and 
therefore  the  charter  provisions  relating 
thereto  prevail  over  general  laws,  If  incon- 
sistent therewith.  In  truth,  however,  the 
city  will  not  be  selling  its  surplus  in  the 
sense  intended  by  the  statute.  The  right  to 
the  use  of  the  required  quantity  of  this  water 
is  now  vested  in  the  city  of  South  Pasadena 
and  its  inhabitants  within  the  portion  of  Its 
territory  where  it  is  to  be  served  and  the 
city  of  Pasadena  does  not  propose  to  take 
away  this  right  It  is  about  to  buy  only  the 
right  of  the  Pasadena  Laud  &  Water  Com- 
pany to  the  water,  which  did  not  include  the 
use.  It  will  be  obliged  to  put  it  to  the  ?artte 
use  as  fully  as  that  company  Is  now  compell- 
ed to  do  so.  Water  which  is  In  this  manner 
dedicated  to  the  use  of  an  outside  community, 
cannot  be  at  the  same  time  surplus  water  sub- 
ject to  sale  to  others.  The  sale  Is  already,  in 
effect  accomplished.  The  city  of  Pasadena, 
with  respect  to  this  part  of  the  water,  will 
hold  title  as  a  mere  trustee,  bound  to  apply 
It  to  the  use  of  those  beneficially  interested. 

Section  19,  art  11,  of  the  Constitution, 
provides  that,  in  any  city  where  there  are 
no  municipal  waterworks  for  the  supply  of 
Its  inhabitants,  "any  individual,  or  any  cor- 
poration duly  incorporated  for  such  purpose," 
may  lay  mains  in  the  streets  for  supplying 
such  water.  This  grant  clearly  does  not,  In 
terms,  extend  to  a  municipal  corporation.  It 
is  contended  that  it  in  effect  forbids  the  ex- 
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erclse  of  such  privilege  by  another  city.  The 
provision  Is  intended  to  further  the  interest 
of  the  public  and  facilitate  the  supply  of 
water  to  the  Inhabitants  of  the  city,  and  it 
should  be  liberally  construed  to  effect  that 
purpose.  When  the  state  gives  such  power  to 
a  city  that,  as  an  incident  to  supplying  water 
to  its  own  people,  it  may  furnish  water  to  the 
Inhabitants  of  another  city  to  whose  use  a 
part  of  the  water  Is  dedicated,  the  city  having 
such  Incidental  powers  should  be  considered 
as  a  "corporation  duly  incorporated  for  such 
purpose."  A  city  is  duly  Incorporated  for 
all  purposes  to  which  its  powers  extend. 
There  Is  nothing  incongruous,  or  particularly 
unusual  in  such  an  arrangement  In  other 
states  similar  powers  have  been  upheld.  Ma- 
yo v.  Dover,  etc.,  Co.,  96  Me.  539,  53  Atl.  62 ; 
Cooper  v.  Brooklyn,  11  App.  DIv.  71,  42  N.  Y. 
Supp.  762;  Hartford  v.  Hartford  W.  Com.,  68 
Conn.  323,  36  Atl.  786;  People  v.  Brlggs,  59 
N.  T.  553;  Pittsburgh  v.  Brace,  158  Pa.  174, 
27  Atl.  854. 

It  is  alleged  that  the  city  of  Pasadena 
threatens  and  intends,  when  it  has  acquired 
the  water  system  of  the  defendant  corpora- 
tion, to  cut  off  the  supply  of  water  to  South 
Pasadena  and  its  inhabitants,  that  it  is  ac- 
quiring the  water  for  its  own  inhabitants, 
whose  needs  will  be  so  great  that  the  entire 
water  supply  will  be  required  therefor,  that, 
In  order  to  carry  out  Its  purpose,  It  will  be 
compelled  to  refuse  to  continue  supplying 
water  to  outside  persons,  and  that  it  will  de- 
prive the  plaintiff  and  its  inhabitants  of  wat- 
er unless  the  proposed  sale  is  enjoined.  It 
sufficiently  appears  from  what  has  been  said 
that,  if  the  other  allegations  of  the  com- 
plaint are  true,  this  could  not  be  lawfully  be 
done.  We  have  shown  that  if  it  is  attempted 
the  persons  injured  will  have  a  remedy  by  a 
suit  in  mandamus.  There  will  therefore  be 
an  adequate  remedy  at  law,  and  a  suit  in 
equity  to  enjoin  the  threatened  transfer  can- 
not be  maintained. 

The  court  below  properly  held  that  the 
complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

The  judgment  is  affirmed. 

We  concur:  BEATTY,  C.  J. ;  ANGELLOT- 
TI,  J.;  McFARLAND,  J.;  LORIGAN,  J.; 
HENSHAW,  J. 


153  Cal.  509 

ORCUTT  et  al.  v.  PASADENA  LAND  &  WA- 
TER CO.  et  al.   (L.  A.  1,958.) 

(Supreme  Court  of  California.   Jan.  2,  1908.) 

1.  watek8  and  water  courses— injunction 
—Right  to  Wateb  Supply. 

A  city  which  acquires  the  water  system  of 
a  quasi  public  corporation,  engaged  in  supply- 
ing water  for  public  use,  does  so  as  a  corpora- 
I  ion  engaged  in  supplying  a  public  use.  and  on 
its  refusal  to  furnish  water  to  those  entitled 
thereto  the  remedy  is  by  mandamus  and  not  by 
injunction. 

93P.-32 


2.  Same  —  Injunction  —  Gbounds  —  Proba- 
bility op  Injury. 

Where  the  general  allegations  in  a  com- 
plaint that  a  city  acquiring  the  water  system 
of  a  public  water  supply  company  intends  to 
divert  the  whole  water  supply  to  the  use  of  its 
own  inhabitants,  are  mere  conclusions,  based  on 
the  theory  that  the  city  has  no  power  to  con- 
tinue serving  persons  outside  of  its  limits,  and 
that  it  has  the  right  to  change  the  use  to  which 
the  water  had  been  appropriated  without  the 
consent  of  the  persons  beneficially  interested, 
and  are  insufficient  to  authorise  an  injunction 
on  the  ground  that  the  rights  of  persons  entitled 
to  water  are  in  danger  of  injury. 

3.  Waters  and  Water  Courses— Municipal 
Corporations  —  Acquisition  op  Water 
Supply— Persons  Entitled  to  Question 
Authority. 

Where  the  law  and  charter  of  a  city  giving 
It  power  to  acquire  the  water  system  of  a  quasi 
public  corporation,  engaged  in  supplying  water 
for  public  use,  do  not  require  that  the  purchase, 
when  made,  shall  be  approved  by  the  voters  of 
the  city,  it  is  immaterial  so  far  as  the  purchase 
is  concerned  whether  the  voters  on  being  asked 
to  vote  for  the  issuance  of  bonds  to  buy  the 
system  were  informed  that  the  system  was  bur- 
dened with  the  duty  of  supplying  water  to  In- 
dividuals, and  collateral  inquiry  on  behalf  of 
persons  not  taxpayers  or  residents  of  the  city 
into  the  validity  of  the  purchase  cannot  be 
made  on  that  ground  nor  on  the  ground  that 
the  bonds  issued  are  invalid. 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  County;  Charles  Monroe,  Judge. 

Action  by  O.  W.  Orcutt  and  others  against 
the  Pasadena  Land  &  Water  Company  and 
another.  Prom  a  judgment  for  defendants, 
plaintiffs  appeal.  Affirmed. 

Lynn  Helm  and  John  E.  Carson,  for  appel- 
lants. Anderson  &  Anderson,  Porter,  Sutton 
&  Crulckshank,  John  0.  Fitz  Gerald,  Fits  Ger- 
ald &  Barry,  J.  P.  Wood,  City  Atty.,  and 
Works,  Lee  &  Works,  for  respondents. 

SHAW,  J.  The  transaction  attacked  in 
this  case  is  the  same  that  was  considered  in 
South  Pasadena  v.  Pasadena  Land  &  Water 
Company  (L.  A.  1,793)  93  Pac.  490.  We  refer 
to  that  case  for  a  more  detailed  statement 
of  the  facts,  which,  with  the  exceptions  to  be 
mentioned,  are  substantially  the  same  as  the 
facts  involved  here.  A  general  demurrer 
to  the  amended  complaint  was  sustained, 
without  leave  to  amend  further,  and  from  the 
judgment  thereon  given  the  plaintiffs  appeal. 

The  plaintiffs  are  residents  of  the  portion 
of  South  Pasadena  supplied  with  water  by 
the  defendant  company,  and  owners  of  land 
therein,  and  it  is  alleged  that  a  certain  share 
of  said  water  is  appurtenant  to  the  respective 
tracts  of  land  for  Irrigation  and  domestic 
use  thereon.  They  sue  on  behalf  of  them- 
selves and  of  others  having  similar  rights. 
The  fact  that  the  right  to  receive  the  water 
is  appurtenant  to  the  land  and  is  a  private 
right  of  property,  and  not  a  mere  right  as 
one  of  a  class  entitled  to  share  in  a  public 
use,  does  not  In  any  way  materially  distin- 
guish the  case  from  South  Pasadena  v.  Pasa- 
dena Land  &  Water  Company,  supra.  If  the 
city  of  Pasadena  should  acquire  the  water 
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system  of  the  defendant  water  company,  It 
would  do  so  as  a  corporation  engaged  in  sup- 
plying a  public  use,  and  the  right  to  man- 
damus, If  it  should  refuse  to  furnish  water 
to  those  who  were  entitled  thereto,  would  be 
as  clear  in  such  a  case  as  if  the  water  right 
was  not  a  private  right  or  an  appurtenance 
to  real  estate,  but  was  a  right  to  share  in  a 
public  service  of  water,  such  as  that  con- 
sidered in  the  former  case.  There  would 
therefore  be  an  adequate  remedy  at  law,  and 
the  right  to  an  injunction  was  properly  de- 
nied. Furthermore,  it  does  not  clearly  appear 
that  the  rights  of  the  plaintiffs  are  in  any 
immediate  danger  of  injury.  There  are  gen- 
eral allegations  that  the  city  of  Pasadena 
threatens  and  intends  to  divert  the  whole 
water  supply  to  the  use  of  its  own  inhabi- 
tants, if  it  should  require  the  same,  and  will, 
in  that  event,  deprive  the  plaintiffs  of  any 
share  thereof.  But  the  context  shows  that 
these  are  obviously  mere  conclusions,  based 
on  the  theory  that  that  city  has  no  power  to 
continue  serving  persons  outside  of  its  limits, 
and  that  it  would  have  the  right  to  change 
the  use  to  which  the  water  had  been  ap- 
propriated without  the  consent  of  the  persons 
beneficially  interested.  It  is  not  claimed  that 
the  city  is  about  to  do  this,  but  that  it  will 
do  so  In  the  future,  if  the  necessities  of  its 
own  inhabitants  demand  it  It  is  not  to  be 
presumed  that  this  will  be  done,  in  the  face 
of  a  decision  of  this  court  declaring  that  It 
would  be  unlawful.  Anything  short  of  a  rea- 
sonable probability  of  injury  is  insufficient  to 
warrant  the  issuance  of  an  injunction  against 
the  act  which  it  is  claimed  will  cause  such 
injury.  Lorenz  v.  Waldron,  96  Cal.  249,  31 
Pac.  54.  The  appellants  do  not  argue  this 
point,  and  have  apparently  abandoned  It 
We  think  it  is  without  merit 

The  complaint  alleges  that  the  city  of  Pasa- 
dena has  declared  that  the  cost  of  the  water 
system  it  proposes  to  buy  is  too  great  to  be 
paid  out  of  the  ordinary  revenues  of  the 
city,  and  that  in  pursuance  of  proceedings 
In  that  behalf,  its  citizens  have  voted  bonds 
whereon  to  raise  sufficient  money  to  pay  the 
price  agreed  to  be  paid  therefor.  It  is  fur- 
ther claimed  that  the  proceedings  to  issue 
bonds  are  defective  to  such  an  extent  that  the 
bonds  are  void,  and  from  this  It  is  argued 
that  the  city  has  no  power  to  buy  the  prop- 
erty. The  particular  objection  alleged  Is  that 
the  voters  were  asked  to  vote  for  the  issuance 
of  these  bonds  to  buy  the  water  system,  but 
that  they  were  not  Informed  by  resolution, 
notice,  or  otherwise  that  the  system  was  bur- 
dened with  the  duty  of  supplying  water  to 
plaintiffs  and  to  a  large  part  of  the  city  of 
South  Pasadena,  and  was  to  be  acquired  sub- 
ject to  that  burden.  It  is  not  necessary  to 
pass  on  the  merits  of  this  objection  to  the 
validity  of  the  bonds.  The  provisions  of  law 
and  of  the  city  charter  giving  the  city  of 
Pasadena  power  to  take  this  property  and 
continue  the  outside  service  are  set  forth 
and  fully  considered  in  the  opinion  above 


mentioned.  These  provisions  do  not  require 
that  the  purchase,  when  made  by  the  city  of 
Pasadena,  shall  be  approved  by  the  voters  of 
the  city.  It  Is  immaterial,  so  far  as  the  pur- 
chase is  concerned,  whether  the  voters  knew 
of  the  incumbrance  on  the  property  or  not. 
Collateral  Inquiry  on  behalf  of  persons  not 
taxpayers  or  residents  of  the  city  of  Pasa- 
dena into  the  validity  of  the  purchase  cannot 
be  made  on  that  ground,  nor  on  the  ground 
that  the  bonds  are  invalid  and  that  conse- 
quently the  city  cannot  buy  the  property. 
The  plaintiffs  have  no  Interest  in  these  ques- 
tlona  If  the  Pasadena  Land  &  Water  Com- 
pany Is  satisfied  on  the  score  of  price  and 
of  the  ability  of  the  city  to  pay,  other  per- 
sons cannot  revise  Its  decision,  In  the  absence 
of  any  showing  that  they  are  Interested  as 
stockholders  and  will  suffer  injury.  The 
validity  or  Invalidity  of  the  bonds  Is  Imma- 
terial. Purchasers  thereof  may  be  found,  and 
if  they  take  them  it  is  sufficient  If  none 
are  sold,  the  proposed  transfer  to  the  city 
may  fail,  in  which  case  plaintiffs  should  be 
satisfied  with  the  result.  The  other  points 
urged  in  this  case  are  considered  and  dispos- 
ed of  in  the  opinion  in  South  Pasadena  v. 
Pasadena  Land  &  Water  Co.,  supra. 
The  judgment  is  affirmed. 

We  concur:  BEATTY,  C.  J.;  ANGEL- 
LOTTI,  J.;  McFARLAND,  J.;  LORIGAN, 
J.;  HENSHAW,  J. 


153  Cal.  596 

GRAHAM  v.  PASADENA  LAND  &  WATER 
CO.   (L.  A.  1,957.) 

(Supreme  Court  of  California.   Jan.  2,  1908.) 

1.  Waters  a  no  Water  Courses— Irrigation 
—Water  Rigiits. 

A  corporation  owning  a  water  supply  for 
land  conveyed  the  land  to  a  purchaser,  and 
subsequently  transferred  the  supply  with  its 
water  system  to  a  third  person.  The  by-laws 
of  the  corporation  provided  that  the  water 
should  be  supplied  to  the  land  to  be  used  there- 
on. Held,  that  the  right  to  receive  water  for 
the  land  was  an  easement  appurtenant  thereto 
within  Civ.  Code,  §§  552,  801,  defining  the 
rights  of  purchasers  to  use  water  for  irrigation, 
etc. 

2.  Appeal— Erroneous  Findings— Prejudi- 
cial Error. 

Where  the  court  held  that  owners  of  land 
had  the  right  to  receive  water  for  their  lands, 
and  that  the  right  was  a  continuing  one.  in 
effect  running  with  the  land  for  its  benefit,  an 
erroneous  finding  that  the  right  was  not  an 
easement  appurtenant  to  the  land  was  not  cause 
for  reversal. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3.  Appeal  and  Error,  89  4234,  4235.1 

3.  Waters  and  Water  Courses— Salk  of 
Water  Company  —  Rights  of  Users  of 
Water. 

Where  a  water  company,  bound  to  supply 
water  to  land  as  an  easement  appurtenant 
thereto,  sought  to  transfer  Its  system,  subject 
to  the  rights  of  the  owners  of  the  land  as  con- 
sumers and  users  of  the  water,  and  the  trans- 
feree sought  to  purchase,  subject  to  the  rights 
of  the  owners  which  it  would  protect,  an  owner 
of  such  land  could  not  maintain  a  suit  to  re- 
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strain  the  transfer  on  the  ground  that  by  it  he 
would  be  deprived  of  his  rights. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Waters  and  Water  Courses,  §  814.1 
4.  Corporations — Transfers  of  Property — 

Dissenting  Stockholders. 

A  stockholder  of  a  quasi  public  corporation, 
engaged  in  supplying  water  for  public  use.  is 
bound  by  the  action  of  the  holders  of  two-thirds 
of  the  stock  and  the  directors  consenting  to  a 
transfer  of  the  property,  franchise,  and  busi- 
ness of  the  corporation. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  12.  Corporations,  §§  665-668] 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  County;  Charles  Monroe,  Judge. 

Action  by  Margaret  C.  Graham  against  the 
Pasadena  Land  &  Water  Company.  From 
a  judgment  for  defendant  and  from  an  order 
denying  a  new  trial,  plaintiff  appeals.  Af- 
firmed. 

Lynn  Helm,  John  E.  Carson,  and  William 
Collier,  for  appellant.  Porter,  Sutton  & 
Cruickshank  and  Anderson  &  Anderson,  for 
respondent. 

SHAW,  J.  The  record  presents  appeals  by 
the  plaintiff  on  a  judgment  In  favor  of  the 
defendant  and  from  an  order  denying  her  mo- 
tion for  a  new  trial.  The  transaction  In- 
volved In  the  case,  the  validity  of  which  is 
attacked  by  the  plaintiff,  is  the  same  as  that 
which  was  considered  and  held  valid  by  us 
in  the  companion  case  entitled  City  of  South 
Pasadena  v.  Pasadena  Land  &  Water  Co. 
(I*  A.  No.  1,793)  93  Pac.  490.  The  facts  are 
fully  stated  in  the  opinion  In  that  case,  so 
far  as  they  correspond  with  the  facts  here. 
In  this  case  a  trial  was  had  and  findings 
made  which  present  some  different  questions. 
We  will,  In  this  opinion,  consider  only  these 
questions,  so  far  as  they  are  presented  in  the 
argument 

The  plaintiff  owns  land  on  which  she  re- 
sides. It  is  situated  within  the  district  serv- 
ed with  water  by  the  defendant,  in  the  city 
of  South  Pasadena.  She  is  also  a  stockhold- 
er in  the  defendant  company.  She  sues  on 
behalf  of  herself  and  of  other  stockholders 
similarly  situated  and  having  similar  rights. 
It  is  specifically  alleged  that  the  water  fur- 
nished for  use  on  the  land  is  an  easement  ap- 
purtenant to  the  land.  The  court  found  that 
this  allegation  was  not  true.  It  is  admitted 
by  the  pleadings,  however,  that  the  plaintiff 
had  bought  the  land  from  the  San  Gabriel 
Orange  Grove  Association,  a  corporation 
which  then  owned  the  water  supply  In  ques- 
tion, and  which  afterwards  transferred  the 
said  supply  together  with  this  water  system 
to  the  defendant,  that  the  by-laws  of  said  as- 
sociation provided  that  the  water  should  be 
supplied  to  the  lands  which  It  sold  to  be  used 
thereon,  and  that  always  thereafter  said  wa- 
ter was  supplied  to  said  land  for  such  use  in 
accordance  with  the  original  understanding. 
It  Is  clear  that  the  finding  is  not  warranted 
by  the  admitted  facts  of  the  case,  and  we 
think  It  was  not  sustained  by  the  evidence 


Introduced.  Under  the  facts  stated,  the  right 
to  receive  water  from  the  supply  under  the 
control  of  the  defendant  Is  clearly  appurte- 
nant to  the  land  of  the  plaintiff.  Civ.  Code, 
§8  552,  801.  The  finding,  however,  Is  a  mere 
conclusion  of  law,  and,  besides,  we  think  it 
is  entirely  immaterial.  The  record  showa 
that  it  was  assumed  throughout  the  case  that 
the  plaintiff  and  others  similarly  Interested 
have  the  right  to  receive  of  the  waters  in  con- 
troversy for  use  on  their  respective  tracts  of 
land  a  sufficient  quantity  for  the  need  there- 
of, if  there  is  enough  for  that  purpose,  and. 
If  not  then  their  due  share  of  the  water 
available,  and  that  this  is  a  continuing  right 
and  still  remains  vested  in  them.  This  being 
the  case,  it  is  immaterial  whether  the  court 
below  understood  that  this  right  came  within 
the  legal  definition  of  an  easement  appurte- 
nant to  the  land  or  not.  Taking  the  view  ap- 
parently held  by  that  court  the  right  would 
run  with  the  land  for  its  benefit  and  the 
owner  of  the  land  would  have  the  same  right 
to  enforce  the  delivery  of  the  water  as  If  it 
were  an  easement  and  appurtenance  as  claim- 
ed. An  erroneous  finding  upon  an  immate- 
rial issue  is  not  cause  for  a  reversal. 

The  court  further  found  that  it  was  the  In- 
tention of  the  defendant  company  to  transfer 
its  water  plant  and  system  to  the  city  of 
Pasadena,  subject  to  all  the  rights  of  the 
plaintiff  as  a  consumer  and  user  of  the  wa- 
ter; that  the  city  has  offered  to  buy  all  the 
defendant's  water,  subject  to  the  obligations 
of  the  defendant  to  its  consumers;  and  that 
the  company  has  duly  accepted  said  offer  and 
authorized  a  conveyance  thereof  to  be  made 
on  its  behalf,  subject  to  the  condition  that  ail 
users  and  consumers  of  the  water,  outside  of 
the  city  of  Pasadena,  shall  be  fully  protect- 
ed in  their  rights  as  they  now  exist,  and  in 
the  use  of  water  as  now  enjoyed.  This  find- 
ing is  not  challenged  by  the  specifications.  It 
sufficiently  appears  therefrom  that  the  de- 
fendant is  not  purporting  to  transfer  its  prop- 
erty so  as  to  deprive  the  plaintiff  or  those  in 
her  situation  of  the  water  rights  they  now 
enjoy,  and  hence  she  Is  not  entitled  to  an  in- 
junction on  that  ground. 

So  far  as  her  rights  as  a  stockholder  of  the 
defendant  are  concerned,  she  is  bound  by  the 
action  of  the  holders  of  two-thirds  of  the 
stock  consenting  to  the  transfer  proposed  and 
the  action  of  the  directors  in  accordance 
therewith.  It  is  not  claimed  that  there  is 
any  fraud  In  the  transaction.  The  right  of 
the  defendant  company  to  make  this  transfer 
and  all  other  questions  presented  by  the  rec- 
ord, not  mentioned  above,  are  fully  consider- 
ed and  decided  In  South  Pasadena  v.  Pasa- 
dena Land  &  Water  Company,  above  refer- 
red to.  No  injurious  error  appears  in  the 
record. 

The  judgment  and  order  are  affirmed. 

We  concur:  BEATTY,  C.J.;  ANGELLOT- 
TI,  J.;  McFARLAND,  J.;  LORIGAN,  J.; 
HEN'SHAW,  J. 
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PEOPLE  r.  NA'POLI.   (Cr.  104.) 
(Court  of  Appeal,  First  District,  California.  Dec 
4,  1907.    Rehearing  Denied  Jan.  2, 1908; 
Denied  by  Supreme  Court  Jan.  27, 1908.) 
Criminal  Law  —  New  Trial  —  Statutory 

PrOVISIONS-tCoNSTRUCTION.  .„       iV  . 

Laws  1907,  p.  998,  c.  537,  providing  that, 
when  any  bill  of  exceptions,  etc.,  on  motion  for 
new  trial,  is  lost  or  destroyed  by  fire  or  other 
public  calamity,  and  no  other  record  of  the  pro- 
ceedings on  the  trial  can  be  obtained,  and  the 
action  is  subject  to  review  by  motion  for  new 
trial  pending,  and  it  is  "by. the  court  m  which 
such  action  or  proceeding  is  pending"  deemed 
impossible  to  restore  the  proceedings,  etc.,  the 
court  shall  have  power  to  grant  a  new  trial,  has 
reference  to  a  trial  court,  and  does  not  apply 
where  an  accused  has  appealed  after  a  motion 
for  new  trial  is  denied. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Carroll  Cook, 
Judge 

Angelo  Napoli  was  convicted  of  murder  In 
the  second  degree,  and  from  a  denial  of  a 
motion  for  a  new  trial,  made  pending  an 
appeal  from  the  conviction  and  denial  of  a 
former  motion  for  new  trial,  he  appeals.  Af- 
firmed. 

Daniel  O'Connell,  for  appellant.  Attorney 
General  Webb,  for  the  People. 

COOPER,  P.  J.  Defendant  was  convicted 
in  the  superior  court  of  the  crime  of  murder 
in  the  second  degree.  He  made  a  motion  for 
a  new  trial,  which  was  denied,  and  he  ap- 
pealed to  this  court  from  the  order  and  judg- 
ment of  conviction,  which  appeal  has  never 
been  disposed  of.  After  the  said  appeals  had 
been  perfected,  and  before  the  defendant's  bill 
of  exceptions  had  been  allowed  and  settled  by 
the  trial  court,  all  the  records  of  the  proceed- 
ings In  said  cause  were  destroyed  by  the  fire 
of  April  18,  1906,  and  the  record  has  never 
been  restored.  The  defendant,  in  May,  1907, 
made  a  second  motion  for  a  new  trial,  under 
an  act  entitled  "An  act  providing  for  the  dis- 
position of  actions  and  proceedings  in  which 
bills  of  exceptions  and  statements  on  motion 
for  a  new  trial  have  been  lost  or  destroyed 
by  conflagration  or  other  public  calamity," 
approved  March  25,  1907.  St  1907,  p.  998,  c. 
537.  The  court  denied  the  said  second  mo- 
tion, and  this  appeal  is  from  the  latter  order. 

The  act  provides:  "When  any  proposed 
bill  of  exceptions,  or  statement  of  the  case 
on  motion  for  a  new  trial,  in  action  or  pro- 
ceedings, is  lost  or  destroyed  by  reason  of 
conflagration  or  other  public  calamity,  and 
no  other  record  of  the  proceedings  upon  the 
trial  thereof  can  be  obtained,  and  such  action 
or  proceeding  is  subject  to  review  by  motion 
for  new  trial,  pending  at  the  time  of  such 
loss  or  destruction,  and  it  Is  by  the  court  in 
which  such  action  or  proceeding  is  pending, 
deemed  impossible  or  Impracticable  to  re- 
store such  proceedings  (and  to  settle  a  bill  of 
exceptions  or  statement  of  the  case  contain- 
ing such  proceedings)  so  as  to  enable  the 
court  to  review  the  Judgment  or  order  there- 


in by  motion  for  new  trial,  the  court  may 
grant  a  new  trial  of  such  action  or  proceed- 
ing if  at  the  time  of  such  loss  or  destruction 
a  motion  for  new  trial  be  pending  therein, 
and  such  action  or  proceeding  shall  thereup- 
on be  tried  anew.    In  order  to  grant  such 
new  trla),  it  shall  be  unnecessary  to  have 
any  DUi  of  exceptions  or  statement  of  the 
case  settled,  but  upon  the  facts  above  recited 
being  shown  to  the  satisfaction  of  the  court 
by  affidavit  or  otherwise,  the  court  shall 
have  power  in  its  discretion  to  grant  such 
new  trial."   The  act  has  reference  to  a  trial 
court  in  which  the  "action  or  proceeding  is 
pending."    It  is  therein  provided  that  "the 
court  may  grant  a  new  trial  of  such  action 
or  proceeding  if  at  the  time  of  such  loss  or 
destruction  a  motion  for  a  new  trial  be  pend- 
ing therein,  and  such  action  or  proceeding 
shall  thereupon  be  tried  anew.    After  the 
superior  court  had  denied  the  motion  for  a 
jew  trial,  and  the  defendant  had  appealed, 
the  motion  was  no  longer  pending  in  that 
court.  That  court  had  lost  Jurisdiction,  and 
the  action  was  then  in  the  appellate  court 
for  review  on  questions  of  law.  Peycke 
Keefe,  114  Cal.  213,  46  Pac.  78;  Vosburg  v. 
Vosburg,  137  Cal.  493,  70  Pac.  473.  It  is  not 
necessary  to  decide  the  question  as  to  wheth- 
er or  not  the  act  applies  to  civil  cases  only. 
It  is  sufficient  to  say  that  in  this  case  the 
order  of  the  trial  court  was  correct,  and  must 
be  affirmed. 
So  ordered. 

We  concur:  HALL,  J.;  KERRIGAN,  J. 


KIRMAN  v.  JOHNSON  et  al.   (No.  1.685.) 

(Supreme  Court  of  Nevada.  Jan.  31.  1908.) 

Appeal — Affirmance — On  Motion— Defect- 
ive Recoro. 

Supreme  Court  rule  8  (73  Pac.  xiii)  pro- 
vides that  objection  to  the  transcript  or  state- 
ment on  appeal  or  any  technical  objection  to 
the  record  must  be  made  before  argument. 
Comp.  Laws,  §§  3862,  3863,  provides  that,  if  an 
appellant  elect  to  have  the  original  papers  cer- 
tified as  the  record  on  appeal,  they  shall  be  at- 
tached together  and  the  pages  numbered,  and 
shall  be  certified  by  the  clerk  to  be  such  orig- 
inals and  to  constitute  the  record.  Section  34*1 
provides  that  a  copy  of  the  statement  shall  be 
annexed  to  a  copy  of  the  judgment  roll,  if  the 
appeal  be  from  the  judgment,  or  to  acopy  of 
the  order,  if  from  an  order.  Section  327  of  the 
Civil  Practice  Act  (Comp.  Laws,  §  3422)  au- 
thorizes the  Supreme  Court  to  review  judR- 
ments,  etc.,  from  which  appeals  may  be  taken 
as  "prescribed  by  law,  and  not  otherwise."  On 
appeal  on  the  original  papers  they  were  neither 
numbered  nor  indexed,  and  the  certificate  of  the 
clerk  was  not  attached  to  anything,  and  though 
the  notice  of  appeal  stated  that  it  was  from 
the  judgment  and  order  denying  a  new  trial,  the 
papers  failed  to  show  any  order  with  reference 
to  such  motion  on  any  copy  thereof,  nor  did 
the  certificate  of  the  clerk  mention  such  order. 
The  statement  appeared  to  have  been  filed  as 
a  statement  for  a  new  trial,  and  the  record 
contained  no  stipulation  that  it  might  be  con- 
sidered as  a  statement  on  appeal.  ffeW.  that 
the  defects  were  jurisdictional,  and  hence  the 
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judgment  would  be  affirmed,  though  objection 
was  not  made  as  required  by  rule  8  (78  Pac 
xiii). 

Appeal  from  District  Court,  Ormsby  County. 

Action  by  Richard  Kirman  against  J.  M. 
Johnson,  a  bankrupt,  and  another  as  his 
trustee  in  bankruptcy.  From  a  judgment  In 
favor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 

J.  Ponjade,  for  appellants.  Mack  &  Far- 
rlugton,  for  respondent 

NORCROSS,  J.  This  was  an  action  brought 
by  respondent  in  the  first  judicial  district 
court  in  and  for  Ormsby  county  to  foreclose  a 
chattel  mortgage  upon  a  stock  of  merchandise 
in  Carson  dry.  A  Judgment  was  entered  in 
favor  of  respondent.  The  notice  of  appeal, 
appearing  among  the  papers  sent  up  from  the 
court  below,  states  that  the  appeal  is  taken 
from  the  judgment,  and  decree  rendered  in 
favor  of  the  plaintiff,  and  against  said  de- 
fendant H.  Harris,  trustee,  "and  also  from 
the  order  entered  In  said  district  court  in 
said  action  on  the  10th  day  of  June,  1905, 
denying  said  defendant  H.  Harris'  (trustee's) 
motion  for  a  new  trial." 

The  record  upon  appeal  In  this  cause  was 
filed  in  this  court  on  the  7th  day  of  Septem- 
ber, 1905.  By  consent  of  counsel  the  case 
came  on  for  oral  argument  before  this  court 
on  the  23d  day  of  April,  1907,  and  there- 
after time  was  taken  to  file  briefs  in  addi- 
tion to  those  previously  filed.  At  the  time 
of  the  oral  argument  counsel  for  respondent 
made  and  filed  a  motion  to  dismiss  the  ap- 
peal, and  to  strike  out  all  the  papers  filed 
therein  upon  the  following  grounds:  "First, 
that  there  is  no  record  whatever  in  said 
case  before  the  Supreme  Court,  none  having 
been  certified  to  this  court  by  the  clerk  of  the 
lower  court;  second,  that  the  papers,  docu- 
ments, and  exhibits  that  were  used  on  the  mo- 
tion for  a  new  trial  in  the  lower  court  have 
not  been  certified  to  by  the  judge  of  the  low- 
er court,  nor  by  the  clerk  thereof,  as  having 
beeii  used  upon  said  motion  for  a  new  trial, 
nor  have  the  same  or  any  of  them  been  cer- 
tified to  this  court  by  the  clerk  of  the  dis- 
trict court;  third,  that  there  is  no  notice  of 
appeal  or  undertaking  on  appeal  In  this  case, 
and  the  same  have  not  been  certified  to  this 
court  if  any  exists;  fourth,  there  is  no  record 
of  any  kind  or  character  before  the  court  or 
certified  to  this  court  upon  which  this  court 
can  base  any  action  or  opinion  or  judgment; 
fifth,  there  is  no  stipulation  of  the  attorneys 
or  agreement  of  the  attorneys  sending  up  or 
submitting  said  appeal  to  the  Supreme  Court" 
The  motion  to  dismiss  and  to  strike  out  was 
heard,  subject  to  the  objection  of  counsel  for 
appellant  that  the  motion  was  not  made  in 
accordance  with  the  rules  of  this  court 

Rule  8  of  this  court  provides :  "Exceptions 
or  objections  to  the  transcript,  statement,  the 
undertaking  on  appeal,  notice  of  appeal,  or  to 
its  service  or  proof  of  service,  or  any  tech- 


nical exception  or  objection  to  the  record  af- 
fecting the  right  of  the  appellant  to  be  heard 
on  the  points  of  error  assigned,  which  might 
be  cured  on  suggestion  of  diminution  of  the 
record,  must  be  taken  at  the  first  term  after 
the  transcript  is  filed,  and  must  be  noted  in 
the  written  or  the  printed  points  of  the  respond- 
ent, and  filed  at  least  one  day  before  the  ar- 
gument, or  they  will  not  be  regarded."  73  Pac. 
xiii.  Had  the  motion  been  made  in  accordance 
with  the  provisions  of  the  rule,  we  would 
have  been  compelled  to  grant  It,  unless  appli- 
cation had  been  made  to  correct  the  tran- 
Bcrlpt  as  provided  for  in  rule  7  (73  Pac.  xiii), 
for  the  transcript  upon  appeal  in  this  case 
shows  little  pretense  of  complying  with  either 
the  statutes  or  rules  of  this  court  governing  the 
same.  As  the  motion  was  not  made  in  accord- 
ance with  the  provisions  of  the  rule  quoted, 
the  respondent  is  deemed  to  have  waived  ob- 
jections to  the  transcript  that  are  not  juris- 
dictional. The  record  in  this  case  is  in  a 
more  objectionable  condition  than  that  in  the 
case  of  Linville  v.  Scheeline  (recently  decided 
by  this  court)  93  Pac.  225.  Referring  to  the 
transcript  in  the  latter  case,  we  took  occasion 
to  say:  "It  is  a  serious  question  whether  ap- 
peals presenting  transcripts  of  this  character 
ought  not  to  be  dismissed  without  considera- 
tion, or  else  the  appellant  be  required  to  re- 
form his  record  before  It  would  be  consider- 
ed." The  record  in  this  case  is  made  up  of 
the  original  papers  from  the  court  below. 
"An  Act  regulating  appeals  to  the  Supreme 
Court,"  approved  March  13,  1895  (Comp. 
Laws,  f§  3SG2-3863),  leaves  it  in  the  discre- 
tion of  the  appellant  to  have  the  original 
papers  sent  up.  Section  1  of  the  act  provides, 
among  other  things,  that  "in  case  he  shall 
elect  to  have  the  original  papers  certified  they 
shall  be  attached  together  and  the  pages  num- 
bered and  indexed  the  same  as  transcripts  on 
appeal,  and  shall  be  certified  by  the  clerk  of 
the  district  court  or  by  the  respective  parties 
or  their  attorneys  to  be  such  originals,  and 
to  constitute  in  whole  or  In  part  the  record  on 
appeal  and  the  clerk  shall  then  transmit 
them  to  the  clerk  of  the  Supreme  Court;  pro- 
vided, that  where  it  would  not  be  convenient 
to  attach  maps  or  exhibits  to  the  other  pa- 
pers, they  may  be  sent  separately,  properly 
identified  and  certified."  In  this  case  the 
papers  are  neither  attached  together,  number- 
ed, nor  indexed.  It  would  seem  that  the 
clerk  had  bundled  up  all  the  papers  filed  in 
the  lower  court  and  sent  them  to  the  clerk  of 
this  court  Many  of  the  papers  have  no  prop- 
er place  in  this  record  upon  appeal,  even  if 
the  record  was  otherwise  unobjectionable.  The 
only  certificate  of  clerk  in  the  so-called  record 
is  upon  a  separate  sheet  of  paper,  and  was 
never  attached  to  anything.  It  is.  manifest 
that  this  is  not  a  proper  certificate.  Holmes 
v.  Iowa  Mining  Co.,  23  Nev.  23,  41  Pac.  762. 
It  may  be  contended  that  It  was  the  fault  of 
the  clerk  in  sending  up  a  record  of  this  kind ; 
but,  even  if  that  be  so  in  the  strict  sense  of 
the  law,  nevertheless  it  would  be  better  for 
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counsel  to  see  that  clerks  send  up  proper 
transcripts.  While  we  are  referring  to  the 
provisions  of  this  act  we  deem  it  expedient  to 
say  that  the  conditions  which  occasioned  the 
passage  of  this  act,  authorizing  the  bringing 
up  of  original  papers  have  ceased  to  exist,  and 
that  an  early  repeal  of  the  act  will  be  advan- 
tageous, not  only  to  this  court,  but  to  counsel 
and  litigants. 

"The  method  of  procedure  in  taking  ap- 
peals is  regulated  by  statute.  Section  327  of 
the  Civil  Practice  Act  (Comp.  Laws,  §  3422) 
in  direct  terms  confers  authority  upon  this 
court  to  review  judgments  and  orders  from 
which  appeals  can  be  taken  in  the  manner 
prescribed  by  the  act,  'and  not  otherwise.' " 
Marx  v.  Lewis,  24  Nev.  306,  53  Pac.  000. 
Section  336  of  the  Civil  Practice  Act  (Comp. 
Laws,  8  3431)  provides:  "A  copy  of  the  state- 
ment shall  be  annexed  to  a  copy  of  the  judg- 
ment roll,  if  the  appeal  be  from  the  judg- 
ment; if  the  appeal  be  from  an  order,  to  a 
copy  of  such  order."  An  examination  of  the 
papers  appearing  to  have  been  sent  up  in 
this  case  fails  to  disclose  any  order  in  refer- 
ence to  the  motion  for  a  new  trial  or  a  copy 
thereof,  nor  does  the  certificate  of  the  clerk 
mention  any  such  order.  So  far  as  the  record 
shows  there  may  never  have  been  such  an 
order  made.  In  the  case  of  Kalmes  v.  Ger- 
rlsh,  7  Nev.  31,  35,  this  court,  by  Garber,  J., 
said:  "The  appeal  purports  to  be  from  the 
judgment,  and  from  an  order  overruling  the 
motion  for  a  new  trial.  The  record  falls  to 
show  that  the  motion  has  yet  been  disposed 
of,  or  acted  upon  by  the  district  court  The 
appeal  from  the  order  is  therefore  premature, 
and  is  dismissed." 

While  counsel  by  failing  to  Interpose  a 
proper  objection  to  the  record  may  waive  all 
technical  objections  thereto,  they  cannot 
waive  the  essentials  of  a  record  necessary  to 
give  this  court  jurisdiction,  such  as  the  en- 
tire absence  of  an  order  overruling  a  motion 
for  new  trial,  if  such  order  were  ever  made. 
Corbett  v.  Job,  5  Nev.  201 ;  Irwin  v.  Sampson, 
10  Nev.  282 ;  Greeley  v.  Holland,  14  Nev.  320; 
Marx  v.  Lewis,  24  Nev.  306,  53  Pac.  600; 
Hart  v.  Spencer,  29  Nev.  - — ,  80  Pac.  289. 
As  was  said  by  this  court  in  Sherman  v. 
Shaw,  9  Nev  152,  "it  is  as  unsatisfactory  to 
the  court  as  it  Is  to  counsel  and  litigants  to 
have  cases  disposed  of  upon  mere  questions  of 
practice.  But  it  must  be  remembered  that 
the  rules  of  practice  are  as  obligatory  upon 
us  as  upon  the  parties  to  a  suit ;  and,  if  at- 
torneys desire  to  have  their  cases  examined 
upon  the  merits,  they  must  comply  with  the 
plain  provisions  of  the  statute  and  the  rules 
of  practice,  as  established  by  the  court."  In 
this  case  counsel  have  at  great  labor  prepared 
and  filed  exhaustive  briefs  upon  the  merits, 
and  It  Is  especially  regrettable  that  the  rec- 
ord Is  not  In  such  shape  to  empower  this 
court  to  determine  the  questions  so  ably  pre- 
sented. The  record  does  not  contain  a  stipu- 
lation of  counsel  that  the  statement  on  mo- 


tion for  a  new  trial  may  be  considered  also 
as  a  statement  on  appeal.  The  statement  ap- 
pears to  have  been  filed  exclusively  as  a 
statement  on  motion  for  a  new  trial.  This 
court  has  repeatedly  held  that  such  a  state- 
ment, in  the  absence  of  stipulation  of  counsel,, 
cannot  be  considered  as  a  statement  on  ap- 
peal. Williams  v.  Rice,  13  Nev.  234 ;  Nesbitt 
v.  Chisholm,  16  Nev.  39;  Robinson  v.  Benson, 
19  Nev.  331,  10  Pac.  441. 

While  the  judgment  roll  in  this  case  con- 
tains paiwrs  not  authorized  to  be  included 
therein,  it  does  contain  all  the  essentials. 
Although  it  Is  not  certified  to  otherwise  than 
as  hereinbefore  stated,  in  the  absence  of  prop- 
er objection,  it  may  be  conceded  as  being  be- 
fore us  for  consideration.  Where  there  is 
nothing  before  the  court  but  the  Judgment 
roll,  we  can  only  consider  any  alleged  errors 
which  may  appear  upon  the  face  thereof.  In 
the  present  case  we  find  no  error  so  appear- 
ing, and  it  becomes  our  duty  to  affirm  the- 
judgment,  and  it  Is  so  ordered. 

TALBOT,  C.  J.,  and  SWEENEY,  J.,  concur. 


STROSNIDER  v.  TURNER.  (No.  1.743.) 
(Supreme  Court  of  Nevada.  Jan.  31.  1908.) 

1.  Elections  —  Ballots  —  Indication  of 
Choick  by  Votkr— Distinguish  i no  Masks. 

Under  St.  1901.  p.  112.  c.  100.  providing 
that  a  voter  shall  prepare  his  ballot  by  stamp- 
ing a  cross  in  the  square,  and  in  no  other  place, 
after  the  name  of  the  person  for  whom  he  in- 
tends to  vote  for  each  office,  ballots  containing 
three  crosses  opposite  the  name  of  a  candidate,, 
two  within  and  one  without  the  square,  or  two 
crosses  in  the  sffrare.  or  two  crosses  outside  the 
square,  or  on  which  none  of  the  crosses  are 
stamped,  but  which  are  marked  with  a  lead 
pencil  or  by  using  a  corner  of  a  stamp  as  a 
pencil,  or  containing  two  rectangular  marks 
in  squares  opposite  the  names  of  two  candi- 
dates, or  containing  crosses  stamped  between 
the  name  of  the  candidate  and  the  party  desig- 
nation, or  containing  an  indescribable  mark  op- 
posite the  name  of  a  candidate  and  a  double 
cross  opposite  the  name  of  another  candidate, 
must  be  rejected. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Elections,  §fi  166,  167.1 

2.  Same. 

A  ballot  having  the  appearance  of  an  at- 
tempt to  make  a  second  impression  of  the 
stamp  to  make  it  clearer,  or  to  rectify  some 
defect,  is  valid,  though  the  second  stamping  does 
not  exactly  cover  the  first. 

fEd.  Note.— For  cnses  in  point,  see  Cent.  Dig. 
vol.  18,  Elections.  §§  166.  167.1 

3.  Same. 

A  ballot  was  first  marked  with  a  cross 
with  a  corner  of  the  sla  np.  The  voter,  on  dis- 
covering his  error,  made  a  proper  stump  be- 
side the  illegal  one.  Hi  Id,  that  the  ballot  was 
illegal. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Elections.  68  166,  167.1 

4.  Same— Preparation  op  Ballot  by  Voter. 

A  voter,  on  discovering  his  mistake  in 
marking  his  ballot,  should,  instead  of  trying  to 
rectify  it  himself,  return  the  ballot  to  the  elec- 
tion officer*,  and  obtain  a  new  one. 
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5.  Same. 

A  voter,  while  preparing  his  ballot,  used  a 
stamp  containing  very  little  ink  on  it.  and  he 
did  not  thereafter  apply  the  stamp  to  the  ink 
pad  before  completing  the  marking  of  the  bal- 
lot. The  first  few  crosses  stamped  were  fairly 
distinct,  and  all  the  remaining  marks  were 
made  by  the  stamp  properly  applied.  Held, 
that  the  ballot  was  valid,  though  a  number  of 
the  marks  on  it  had  little,  if  any,  resemblance 
to  a  cross. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Elections,  §§  166,  167.] 

6.  Same. 

A  small  portion  of  the  cross  marked  on  a 
ballot  projected  over  the  line  dividing  the 
squares  opposite  the  names  of  two  candidates. 
The  main  portion  of  the  cross  was  opposite  the 
name  of  one  of  the  candidates.  Held,  that  the 
voter  intended  to  cast  bis  vote  for  the  latter. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18.  Elections,  §§  151-155.] 

7.  Same. 

A  ballot  is  unobjectionable,  though  some 
of  the  crosses  stamped  on  it  are  imperfect. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Elections,  §§  166.  167.1 

Appeal  from  District  Court,  Lyon  County. 

Election  contest  by  I.  A.  Strosnider  against 
C.  C.  Turner.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.  Reversed,  and  remand- 
ed for  new  trial. 

C.  E.  Mack,  for  appellant.  Alfred  Charts, 
for  respondent. 

NORCROSS,  J.  This  Is  the  second  appeal 
of  this  cause.  Action  was  brought  by  appel- 
lant to  contest  the  election  of  respondent  to 
the  office  of  short  term  commissioner  of  Lyon 
county.  Upon  the  first  trial  of  the  case  the 
lower  court  found  that  the  plaintiff,  Strosnid- 
er,  had  received  276,  and  defendant,  Turner, 
275,  lawful  ballots.  Upon  the  first  appeal  we 
held  that  the  court  had  rejected  certain  bal- 
lots cast  for  respondent,  which  were  lawful, 
and  should  have  been  counted.  Upon  the  sec- 
ond trial  of  this  cause  the  lower  court  found 
that  the  plaintiff  had  received  277,  and  the 
defendant  278,  lawful  ballots.  This  appeal 
again  presents  for  consideration  the  rulings  of 
the  court  upon  the  admission  and  rejection 
of  certain  ballots. 

Plaintiffs  Exhibit  No.  11  was  properly  re- 
jected, there  appearing  upon  the  face  of  the 
ballot  three  crosses  stamped  opposite  the 
name  of  George  Springmeyer,  candidate  for 
Attorney  General,  two  within,  and  one  with- 
out, the  square 

Plaintiffs  Exhibits  Nos.  8  and  10  were 
properly  rejected,  none  of  the  crosses  appear- 
ing thereon  being  stanii>ed.  Apparently  they 
were  made  by  using  one  corner  of  the  stamp 
as  a  pencil  would  be  used.  Section  20  of  the 
act  of  the  Legislature,  known  as  the  "Aus- 
tralian Ballot  Law,"  as  amended  March  21, 
1001,  provides,  among  other  things,  that:  "On 
receiving  his  ballot  the  voter  shall  immediate- 
ly retire  alone  to  one  of  the  places,  booth  or 
compartments.  lie  shall  prepare  bis  ballot  by 
stamping  a  cross  or  X  In  the  square,  and  in  no 
other  place,  after  the  name  of  the  person  for 
whom  he  Intends  to  vote  for  each  office.  Iu 


case  of  a  constitutional  amendment  or  other 
question  submitted  to  the  voters,  the  cross 
or  X  shall  be  placed  after  the  answer  which 
he  desires  to  give.  Such  stamping  shall  be 
done  only  with  a  stamp  in  black  ink,  which 
stamp,  Ink  and  ink  pad  shall  be  furnished  in 
sufficient  number  by  the  county  clerk  for 
each  election  precinct  In  the  county."  St. 
1901,  p.  112,  c.  100. 

Plaintiffs  Exhibit  No.  9  was  properly  re- 
jected. The  ballot  contains  two  rectangular 
marks  or  blotches  in  squares  opposite  the 
names  of  two  candidates.  Marks  of  this  kind 
were  fully  considered  upon  the  former  appeal. 

Plaintiffs  Exhibit  No.  8  was  properly  re- 
jected. The  ballot  contains  two  distinct 
crosses  deliberately  stamped  in  the  square  op- 
posite the  name  of  J.  A.  Carter,  candidate  for 
justice  of  the  peace.  Ballots  so  marked  have 
repeatedly  been  held  Illegal  by  this  court 

Error  Is  assigned  In  the  court's  refusal  to 
reject  ballot  marked  "Plaintiffs  Exhibit  No. 
7."  Objection  was  made  upon  the  ground 
that  In  the  squares  opposite  the  names  of 
two  candidates  there  appears  double  crosses. 
We  think  these  marks  can  hardly  be  consider- 
ed double  crosses  in  the  sense  that  they  would 
be  regarded  as  distinguishing  marks.  They 
have  the  appearance  of  an  attempt  to  make 
a  second  impression  of  the  stamp  in  order 
to  make  it  clearer,  or  to  rectify  some  defect. 
The  second  stamping  did  not  exactly  cover 
the  first.  The  resulting  mark  is  In  character 
similar  to  that  held  to  be  valid  in  the  case  of 
State  v.  Sadler,  25  Nev.  131, 179, 58  Pac.  284, 59 
Pac.  516,  63  Pac.  128,  and  therein  referred  to 
as  "the  so-called  double  crosses,  where  It  is 
apparent  the  voter  had  attempted  to  retrace 
the  lines  composing  the  cross." 

Ballot  marked  "Plaintiffs  Exhibit  No.  6" 
was  objected  to  upon  the  ground  that  in  the 
square  opposite  the  name  of  George  A.  Bart- 
lett,  candidate  for  member  of  Congress,  there 
appears  a  double  cross.  We  think  the  court 
erred  in  overruling  this  objection.  The  voter 
evidently  first  marked  a  cross  with  one  cor- 
ner of  the  stamp  as  plaintiffs  Exhibit  Nos. 
3  and  10,  supra,  were  marked.  Upon  discover- 
ing his  error  he  made  a  proper  stamp  beside 
the  illegal  one.  The  voter,  when  he  discover- 
ed his  mistake,  Instead  of  trying  himself  to 
rectify  it,  should  have  returned  his  ballot  to 
the  election  officers  and  obtained  a  new  one, 
as  the  law  prescribes.  To  hold  a  ballot  of 
this  kind  to  be  legal  would  open  the  way  for 
the  secrecy  of  the  ballot  to  be  evaded,  the  pre- 
vention of  which  is  one  of  the  main  purposes 
of  the  law. 

Error  is  assigned  In  not  rejecting  ballot 
marked  "Plaintiffs  Exhibit  No.  5."  This  bal- 
lot Is  similar  to  Exhibit  No.  7,  and  the  court, 
we  think,  did  not  err  in  counting  it. 

Ballot  marked  "Exhibit  No.  4"  was  not 
stamped  as  required  by  law,  but  was  mark- 
ed with  a  lead  pencil  throughout,  and  was 
properly  rejected. 

Ballot  marked  "Exhibit  No.  2"  was  erro- 
neously counted  over  plaintiffs  objection. 
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ill  of  the  crosses  were  stamped  between  the 
name  of  the  candidate  and  the  party  designa- 
tion, Instead  of  In  the  square  after  the  name 
of  the  person  for  whom  he  Intended  to  vote, 
as  required  by  the  statute.  Ballots  so  mark- 
ed were  held  to  be  legal  In  State  v.  Sadler, 
supra.  That  case,  however,  was  decided  be- 
fore the  amendment  of  1901,  supra,  which 
changed  the  law  In  respect  to  the  place  pre- 
scribed for  marking  the  ballot.  The  law  now 
requires  the  cross  to  be  stamped  "In  the 
square,  and  In  no  other  place,  after  the  name 
of  the  person  for  whom  he  Intends  to  vote 
for  each  office."  The  printed  ballots  provide 
a  square  within  which  it  Is  the  Intention  of 
the  law  the  stamp  should  be  placed. 

Ballot  marked  "Exhibit  No.  1"  Is  objected 
to  upon  the  ground  that  a  distinguishing 
mark  appears  after  the  name  of  O.  A.  Brooks, 
candidate  for  member  of  Assembly.  The 
mark  In  question  is  a  blurred  cross.  The 
cross  Is  plainly  visible,  and  the  defect  appar- 
ently was  occasioned  by  too  much  ink  upon 
the  stamp,  or  from  some  other  accidental 
cause. 

Appellant  assigns  error  In  the  counting  of 
three  ballots,  the  legality  of  which  we  de- 
termined upon  the  former  appeal.  Such  as- 
signments require  no  further  consideration. 

The  record  in  this  case  contains  certain 
ballots,  admitted  and  counted  for  appellant 
over  respondent's  objections.  As  we  held  up- 
on the  former  appeal,  following  the  case  of 
Dennis  v.  Caughlln,  22  Nev.  453,i  these  ballots 
are  not  strictly  before  us.  However,  as  their 
validity  has  been  argued,  we  deem  It  advan- 
tageous to  express  our  views  upon  them  In 
order  that  the  case  may  reach  a  final  deter- 
mination at  the  earliest  possible  date. 

Ballot  marked  "Plaintiff's  Exhibit  No.  12" 
was  objected  to  "upon  the  ground  that  there 
appear  Indescribable  and  distinguishing  marks 
from  which  the  ballot  could  be  identified  op- 
posite nearly  all  the  names."  It  Is  apparent 
that  the  person  who  prepared  this  ballot  used 
a  stamp  containing  very  little  Ink  upon  It  to 
begin  with,  and  did  not  thereafter  apply  It 
to  the  ink  pad  before  completing  the  mark- 
ing of  the  ballot  While  one  may  readily  con- 
clude, from  the  fact  that  the  first  few  crosses 
stamped  were  fairly  distinct,  that  all  the  re- 
maining marks  were  made  by  the  stamp  prop- 
erly applied.  It  must  be  admitted  that  a  num- 
ber of  the  resultant  marks  have  little,  if  any, 
resemblance  to  a  cross,  and  taken  alone  would 
not  be  recognized  as  such.  However,  this 
ballot  should  have  been  rejected  for  the  rea- 
son that  two  crosses  appear  to  have  been  de- 
liberately stamped  opposite  the  name  of  Rob- 
ert Raftlce,  candidate  for  State  Controller. 
It  would  seem  quite  probable  from  this  ballot 
that  the  voter,  having  first  stamped  a  cross 
In  the  square  opposite  the  name  of  J.  C. 
Knust,  Socialist  Party  candidate  for  State 
Controller,  placed  two  opposite  that  of  Raf- 
tlce, possibly  to  impress  the  fact  that  Raftlce 
was  the  one  for  whom  he  Intended  to  vote. 

Ballot  marked  "Defendant's  Exhibit  No.  2" 
» 41  Pac  768,  9  L  R.  A.  731,  68  Am.  St  Rep.  761. 


was  admitted  and  counted  for  appellant  over 
respondent's  objection,  as  follows :  "That  op- 
posite the  name  of  Orris  Ring  there  is  an  In- 
describable mark,  and  opposite  the  name  of 
D.  W.  Melarkey  there  la  a  double  cross."  We> 
think  the  objection  is  well  taken,  and  the  bal- 
lot should  have  been  excluded. 

Ballot  marked  "Defendant's  Exhibit  No. 
1"  was  admitted,  and  counted  for  appellant 
over  the  following  objection  of  respondent: 
"That,  taking  the  ballot  as  a  whole,  it  is  im- 
possible to  determine  for  whom  the  voter  In- 
tended to  vote  for  county  commissioner."  So 
far  as  the  objection  made  is  concerned,  we- 
thlnk  it  is  not  well  taken.  A  small  portion 
of  the  cross  projects  over  the  line  dividing 
the  squares  opposite  the  names  of  appellant 
and  respondent  The  main  portion  of  the 
cross,  however,  Is  opposite  the  name  of  ap- 
pellant and  we  think,  "taking  the  ballot  as 
a  whole,"  it  was  the  voter's  Intention  to  cast 
his  vote  for  appellant 

Ballot  marked  "Defendant's  Exhibit  No.  8*» 
was  objected  to  upon  the  grounds:  "That 
there  appears  a  distinguishing  mark  after 
the  name  of  D.  P.  Randall,"  etc  Without 
determining  whether  the  ballot  is  subject  to 
other  objections  noted,  It  Is  sufficient  to  say 
that  It  contains  a  cross  deliberately  stamped 
outside  the  square  provided  for  such  purpose, 
and  In  the  blank  space  Immediately  below  the 
words  "Silver  Party,"  thus  rendering  the  bal- 
lot invalid. 

Ballot  marked  "Defendant's  Exhibit  No.  4" 
Is  unobjectionable.  The  most  that  can  be 
said  against  this  ballot  is  that  some  of  the 
crosses  stamped  are  imperfect.  The  ballot  is 
clearly  admissible  under  the  rule  laid  down 
In  the  case  of  State  v.  Sadler,  supra. 

If  all  of  the  ballots  contained  In  the  record 
were  properly  before  us,  we  should  affirm  the 
Judgment  However,  as  our  action  must  find 
its  basis  upon  some  error  assigned,  and  as 
we  have  determined  that  the  court  admitted 
and  counted  for  respondent  over  appellant's 
objection,  three  ballots  which  we  think 
should  have  been  excluded,  we  are  obliged  to 
reverse  the  judgment  and  remand  the  cauee 
for  a  new  trial,  which  Is  ordered. 

TALBOT,  a  J„  and  SWEENEY,  J.,  con- 
cur. 


(14  Idaho,  75) 

BANK  OF  COMMERCE,  Limited,  v.  BALD- 
WIN et  al. 
(Supreme  Court  of  Idaho.  Jan.  13,  1008.) 

L  Husband  and  Wife— Liability  of  Wifb 
— Separate  Estate. 

Under  the  provisions  of  section  2  of  the 
act  of  the  Legislature  approved  March  9.  1903 
(Seas.  Laws  1903.  p.  346).  construed  in  connec- 
tion with  the  other  provisions  of  the  Code,  a 
married  woman  cannot  bind  herself  personally 
for  the  payment  of  a  debt  that  was  not  con- 
tracted for  her  own  use  or  benefit  or  for  the 
use  or  benefit  of  her  separate  estate,  or  in  con- 
nection with  the  control  and  management  there- 
of, or  In  carrying  on  or  conducting  business 
therewith,  unless  the  contract  and  obligation  is 
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made  so  as  to  create  a  Hen  or  incumbrance  on 
her  separate  estate,  or  some  portion  thereof,  as 
security  for  the  payment  of  the  debt. 
2.  Same — Liability  as  Subrt. 

Under  the  provisions  of  section  2.  Act 
March  9,  1903,  p.  346,  which  transfers  to  the 
wife  the  management,  control,  and  absolute 
right  of  disposition  of  her  separate  property, 
and  confers  upon  her  all  the  privileges  of  con- 
tracting in  relation  thereto,  and  all  the  rights 
or  privileges  necessary  to  the  complete  enjoy- 
ment and  power  of  disposition  thereof,  a  mar- 
ried woman  has  no  authority  to  become  sure- 

3'  or  guarantor  for  the  debts  of  others:  such 
ght  and  the  concurrent  obligations  thereof  not 
being  necessary  or  essential  to  the  complete  en- 
joyment of  her  separate  estate. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Husband  and  Wife,  ||  348-352.] 

8.  Same — Contracts. 

The  power  to  contract  with  reference  to 
her  separate  property  is  not  an  absolute  and 
unlimited  right  of  contract  on  all  matters,  but 
on  the  contrary  confines  that  right  to  those  con- 
tracts that  "have  reference  to  her  separate  es- 
tate." 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Husband  and  Wife,  H  817-326,  597.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Ada  County ; 
George  H.  Stewart,  Judge. 

Action  by  the  Bank  of  Commerce  against 
George  E.  Baldwin  and  Sarah  A.  Bowers. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. Affirmed. 

See  85  Pac  497. 

Action  by  plaintiff  on  a  promissory  note 
executed  by  the  defendants  jointly,  where  the 
debt  was  contracted  for  the  use  and  benefit 
of  Baldwin,  and  the  money  was  received  by 
him  for  his  Individual  use  and  benefit,  and 
no  part  thereof  was  received  by  Mrs.  Bowers. 
Judgment  for  defendant  Bowers. 

Edwin  Snow  and  Carl  A.  Davis,  for  appel- 
lant  N.  M.  Buick,  for  respondents. 

AILSHIE,  a  J.  This  is  an  appeal  from  the 
judgment  and  an  order  striking  a  proposed 
statement  from  the  flies  and  refusing  to  set- 
tle the  same.  The  trial  court  had  made  an 
order  extending  the  time  for  preparing  the 
statement  to  June  7,  1906.  Thereafter  a  fur- 
ther order  was  made,  but  the  second  order 
was  not  made  until  after  the  expiration  of 
the  time  allowed  by  the  first  order.  When 
the  statement  was  presented  for  settlement, 
on  motion  of  the  adverse  party  the  same  was 
stricken  from  the  flies,  and  the  court  refused 
to  settle  it  on  the  ground  that  it  had  not 
been  presented  in  time,  and  that  the  court 
had  lost  jurisdiction  to  settle  or  allow  it 
The  action  of  the  court  was  clearly  correct, 
and  in  conformity  with  the  repeated  decisions 
of  this  court  Lydon  v.  Piper,  5  Idaho,  541, 
51  Pac.  101;  Hoehnan  v.  New  York  Dry 
Goods  Co,  8  Idaho,  66,  67  Pac.  796 ;  Swartz 
t.  Davis,  9  Idaho,  238,  74  Pac  800;  Sand- 
strom  v.  Smith,  11  Idaho,  779,  84  Pac  1060. 

On  the  appeal  from  the  judgment  the  only 
question  presented  for  our  consideration  is: 
Can  a  married  woman  be  held  for  the  pay- 
ment of  a  promissory  note,  executed  by  her 


as  a  co-maker,  with  a  person  not  her  hus- 
band, where  the  debt  was  not  contracted 
for  her  own  use,  or  for  the  use  or  bene- 
fit of  her  separate  estate,  or  in  connection 
with  the  control  and  management  of  her 
separate  estate,  or  in  carrying  on  or  con- 
ducting business  with  her  separate  estate? 
It  is  admitted  that  under  the  repeated  de- 
cisions of  this  court  she  would  not  be  liable 
for  this  debt  if  the  party  for  whose  benefit 
the  debt  was  Incurred  had  been  her  husband 
Indeed  it  has  been  repeatedly  so  held  by  this 
court  See  Dernham  &  Kaufman  v.  Rowley, 
4  Idaho,  753,  44  Pac.  648;  Jaeckel  t.  Pease, 

6  Idaho,  131,  58  Pac.  399;  Strode  v.  Miller, 

7  Idaho,  16,  59  Pac.  893;  Holt  v.  Gridley,  7 
Idaho,  416,  63  Pac.  188.  This  case  was  here 
once  before  (Bank  of  Commerce  v.  Baldwin, 
12  Idaho,  202,  85  Pac.  497),  and  on  that  ap- 
peal the  court  held  that  "a  married  woman 
cannot  bind  herself  personally  for  the  pay- 
ment of  a  debt  that  was  not  contracted  for 
her  own  use,  or  for  the  use  and  benefit  of  her 
separate  estate,  or  in  connection  with  the 
control  and  management  thereof,  or  in  carry- 
ing on  or  conducting  business  therewith." 
We  might  rest  our  decision  upon  the  opinion 
in  the  last  appeal  as  being  the  law  of  the 
case ;  but  since  the  question  squarely  arises 
on  this  appeal  as  to  the  liability  of  the  wife 
aa  a  surety  or  guarantor  for  the  debt  of  a 
stranger,  we  have  thought  it  beat  to  pass  on 
that  point  The  findings  of  fact  upon  which 
our  decision  and  conclusion  must  necessarily 
rest  in  this  consideration  are  as  follows: 
"That  the  defendant  Sarah  A.  Bowers  at  the 
time  she  signed  the  said  note  was  a  married 
woman,  and  at  the  date  of  the  execution  of 
said  note  was  living  with  her  husband  as 
husband  and  wife  in  Ada  county,  Idaho,  and 
that  the  said  note  was  not  made  or  signed  by 
her  as  a  charge  upon  her  separate  estate,  nor 
for  her  own  use  or  benefit  That  the  said 
note  was  not  made  in  or  about  the  carrying 
on  of  any  trade  or  business  by  the  defendant 
Sarah  A.  Bowers,  or  for  her  use,  or  for  her 
benefit,  or  for  the  use  or  benefit  of  her  sep- 
arate property."  The  act  of  March  9,  1903, 
repealed  sections  2498  and  2499  of  the  Revised 
Statutes  of  1887,  with  reference  to  a  married 
woman,  which  sections  had  previously  given 
the  husband  the  management  and  control  of 
her  separate  property,  and  had  also  provided 
for  her  becoming  a  sole  trader,  and  instead 
thereof  section  2  of  the  amendatory  act  pro- 
vides that,  "during  the  continuance  of  the 
marriage  a  wife  has  the  management  control 
and  absolute  power  of  disposing  of  her  sep- 
arate property,  and  may  bargain,  sell  and 
convey  her  real  and  personal  property,  and 
may  enter  Into  any  contract  with  reference 
to  the  same  in  the  same  manner  and  to  the 
same  extent  and  with  like  effect  as  a  married 
man  may  in  relation  to  real  and  personal 
property."  Sees.  Laws  1903,  p.  846.  It  Is  ar- 
gued by  counsel  for  appellant  that  any  and 
all  contracts  that  a  married  woman  can  pos- 
sibly er.ter  into  necessarily  have  reference  to 
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"her  separate  property,"  and  that  she  may 
therefore  enter  Into  any  contract  that  could 
be  entered  into  by  a  feme  sole.  It  Is  further 
argued  that  no  contract  can  be  entered  Into 
but  what  has  reference  to  property,  and  that, 
therefore,  a  contract  by  a  married  woman 
which  has  reference  to  "her  separate  prop- 
erty" will  comprehend  any  and  all  contracts 
she  might  enter  Into.  That  position  appears 
to  be  supported  by  the  Supreme  Court  of 
Kansas  In  Deerlng  v.  Boyle,  8  Kan.  525,  12 
Am.  Rep.  480,  wherein  the  Supreme  Court  in 
considering  the  liability  of  a  married  woman 
on  a  promissory  note  executed  for  the  debt 
of  her  husband,  and  In  construing  a  statute 
identical  with  ours,  said:  "It  must  be  equally 
clear  that  such  a  contract  as  the  note  sued 
on  has  reference,  more  or  less  remote,  to  the 
general  property  of  the  person  signing  the 
contract.  If  it  has  not  such  reference,  then 
it  has  no  reference  to  anything  whatever,  but 
is  totally  and  absolutely  void." 

In  both  North  and  South  Dakota  the  stat- 
ute provides  that  "either  husband  or  wife 
may  enter  into  any  engagement  or  transac- 
tion with  the  other,  or  with  any  other  person, 
respecting  property,  which  either  might,  if 
unmarried,  subject,  in  transactions  between 
themselves,  to  the  general  rules  which  con- 
trol the  actions  of  persons  occupying  confi- 
dential relations  with  each  other,  as  defined 
by  the  title  on  trusts."  The  Supreme  Court 
of  North  Dakota,  in  Colonial  &  U.  S.  Mtg.  Co. 
v.  Stevens,  3  N.  D.  265,  55  N.  W.  578,  in  con- 
sidering their  statute  and  the  liability  of  a 
married  woman  as  surety  on  a  promissory 
note  for  her  husband,  said:  "This  statute  is 
very  broad  in  its  language.  It  is  true  that 
the  contract  must  be  one  respecting  property; 
but  we  cannot  assent  to  the  view  that  it  must 
relate  to  the  married  woman's  separate  prop- 
erty. It  would  have  been  easy  to  have  said 
so  in  express  terms  had  such  been  the  pur- 
pose of  the  lawmaking  power.  When  the 
Legislature  has  established  the  single  and 
simple  test  that  the  contract  must  be  one  re- 
specting property  generally,  we  have  no  right 
to  amend  the  law,  and  thereby  Inject  Into  the 
act  a  further  limitation  which  will  exclude 
many  contracts  respecting  property."  It  will 
be  seen  from  the  foregoing  quotation  that  the 
North  Dakota  court  practically  conceded  that, 
if  the  statute  Tead  "with  reference  to  her  sep- 
arate property"  as  does  our  statute,  the  ac- 
tion could  not  have  been  maintained.  A  like 
statute  was  under  consideration  later  by  the 
Supreme  Court  of  South  Dakota  in  Colonial 
&  U.  S.  Mtg.  Co.  v.  Bradley,  4  S.  D.  158,  55 
N.  W.  1108,  and  the  court  cited  Mortgage  Co. 
v.  Stevens,  supra,  with  approval,  and  in  com- 
menting on  this  statute,  said:  "The  learned 
counsel  for  the  respondents  contends  that, 
the  authority  of  a  married  woman  to  enter 
into  contracts  being  limited  to  contracts  're- 
specting property,'  this  limitation  should  be 
construed  to  mean  her  separate  property; 
but  to  so  construe  the  limitation  would  re- 
quire us  to  interpolate  into  the  section  terms 


that  are  not  found  in  the  section,  which  this 
court  would  not  be  authorised  to  do.  It 
must  be  presumed  that,  If  the  Legislature  In- 
tended to  so  limit  the  authority  of  married 
women  to  contract,  it  would  have  inserted 
such  qualifying  words  into  the  section."  The 
statute  of  California  has  been  for  many  years 
the  same  as  that  Quoted  from  North  and 
South  Dakota,  and  the  California  court  has 
held  that  It  authorized  a  contract  of  the  char- 
acter of  the  one  under  consideration  here. 
Marlow  v.  Barlew,  53  Cal.  456;  Goad  v.  Moul- 
ton,  67  Cal.  536,  8  Pac.  63;  Farmers'  Bank 
v.  DeShorb,  137  Cal.  685,  70  Pac.  771.  The 
same  is  true  in  Nevada.  See  Cartan  v.  Dav- 
id, 18  Nev.  310,  4  Pac.  61.  In  view  of  the 
material  essential  hi  which  our  statute  dif- 
fers from  the  statutes  in  California,  Nevada, 
and  the  Dakotas,  we  feel  that  the  decisions 
from  those  courts  are  not  in  point  In  this 
consideration  further  than  the  general  rea- 
soning of  the  cases  might  appeal  to  the  court 
as  throwing  light  upon  the  legislative  intent. 
The  two  Dakota  cases,  however,  admit  that, 
If  their  statutes  read  the  same  as  ours,  their 
decisions  would  probably  have  been  different. 

It  is  insisted  by  counsel  that  our  amenda- 
tory statute  must  have  been  taken  from  the 
statute  of  Kansas,  and  that  with  it  we  neces- 
sarily adopted  the  Kansas  construction  as  em- 
bodied in  Deerlng  v.  Boyle,  supra.  Shoshone 
County  v.  Profltt,  11  Idaho,  772,  84  Pac.  712; 
Stein  v.  Morrison,  9  Idaho,  426,  75  Pac.  246 
If  it  were  conceded  that  the  amended  statute 
(section  2,  p.  346,  Act  MaTch  9,  1903)  had 
been  taken  from  the  Kansas  Code,  still  there 
would  be  this  objection  to  the  adoption  of 
the  Kansas  construction  thereof.  The  Su- 
preme Court  of  this  state  has,  through  a  con- 
tinuous line  of  decisions  for  nearly  12  years, 
held  that,  "In  order  to  charge  the  separate 
property  of  the  wife,  and  render  it  liable  to 
levy  and  sale,  it  must  be  alleged  in  the  com- 
plaint and  proven  that  the  debt  was  Incurred 
for  the  use  and  benefit  of  her  separate  prop- 
erty, or  for  her  own  use  or  benefit."  Section 
2504,  Rev.  St.  1887,  has  lent  a  great  deal  of 
force  to  that  conclusion,  and  that  section 
stands  to  this  day  without  amendment.  Not- 
withstanding this  interpretation  of  the  stat- 
ute as  it  has  existed  in  this  state,  the  Legis- 
lature, although  meeting  biennially,  never  at- 
tempted in  any  way  to  change  the  rule  or  an- 
nounced a  different  legislative  Intent  until  the 
act  of  March  9,  1903.  When  It  did  make  a 
change,  it  simply  abrogated  the  statute  pro- 
viding for  a  married  woman  becoming  a  sole 
trader,  and  transferred  the  management  and 
control  and  right  of  disposing  of  her  sepa- 
rate property  from  ber  husband  to  her;  and 
that  transfer  of  management,  control,  and 
right  of  disposition  granted  a  concurrent  and 
commensurate  power  and  authority  to  dis- 
pose of  the  same  and  contract  In  reference 
thereto.  It  is  evident  to  us  that,  had  the 
Legislature  desired  to  change  the  rule  as  pre< 
viously  announced  by  this  court,  and  grant 
the  wife  the  right  to  become  surety  and  guar- 
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-Hntor  ax.d  to  sign  accommodation  paper  and 
go  bail,  it  would  have  done  so  in  clear  and 
unmistakable  terms.  In  other  words,  the 
Legislature  would  not  have  limited  her  right 
to  contract  to  those  instances  merely  which 
'have  "reference  to  her  separate  property." 
As  it  is,  they  have  said  In  substance  that, 
"with  reference  to  the  wife's  separate  prop- 
erty, she  may  enter  into  contracts  In  like 
manner  and  to  the  same  effect  as  a  married 
man  may  in  relation  to  his  property."  When 
the  Legislature  said  that  the  contracts  the 
wife  can  enter  into  are  those  "with  reference 
to  her  separate  property,"  It  evidently  Intend- 
ed to  grant  her  all  the  rights  and  privileges 
of  contracting  that  are  necessary  or  essential 
to  the  full  and  complete  enjoyment  of  her 
separate  property,  and  the  right  of  manage- 
ment and  control  and  disposition  of  the  same. 
On  the  other  hand,  it  clearly  appears  that  by 
the  use  of  this  modifying  phrase  they  did  not 
mean  to  extend  her  liability  on  contracts  be- 
yond that  which  would  be  for  her  own  use 
or  benefit,  or  In  reference  to  her  separate  es- 
tate. 

It  is  argued,  however,  that  the  execution 
of  a  promissory  note  for  a  third  party  is  a 
contract  with  reference  to  the  wife's  sep- 
arate property  for  the  reason  that,  if  she 
should  have  to  pay  It,  she  could  not  do  so 
except  out  of  her  separate  estate.  This  as 
a  highly  attenuated  theory  may  have  some 
logic  in  it ;  but,  on  the  contrary,  It  contains 
much  fallacy.  A  promissory  note  does  not 
become  property  until  It  is  executed  and  de- 
livered. When  delivered,  it  is  the  property 
of  the  payee.  It  Is  to  be  paid  by  the  makers 
out  of  whatever  property  they  may  have  at 
the  time  of  Its  maturity,  or  In  case  action  is 
Instituted  for  its  collection  out  of  such  prop- 
erty as  may  be  reached  by  execution.  But 
at  the  time  of  the  execution  of  the  note  the 
married  woman  might  not  have  a  single  dol- 
lar's worth  of  property  In  existence,  nor  the 
expectation  of  anything  but  her  dally  earn- 
ings. Still  the  person  taking  the  note  might 
rely  upon  her  honesty  and  earning  capacity 
for  Its  payment,  and  yet,  contrary  to  expec- 
tations, she  might  not  have  a  dollar  when  it 
becomes  due,  and  might  not  thereafter  have 
anything  subject  to  execution.  Now  to  say 
that  this  note  was  executed  with  reference  to 
her  separate  property  is  too  far-fetched  to 
have  much  application  to  the  consideration 
of  this  statute.  Again,  a  married  woman, 
who  has  not  a  dollar's  worth  of  property, 
might  execute  a  note  In  payment  of  her  own 
debt,  or  for  goods  and  wares  furnished  di- 
rectly to  her,  or  for  the  necessaries  of  life, 
where  the  property  was  parted  with  on  the 
faith  of  her  promise  to  pay,  and  the  contract 
would  be  a  binding  and  valid  contract  against 
her;  but  it  would  not  be  binding  merely  be- 
cause It  was  a  contract  "with  reference  to 
property,"  but  because  it  is  a  contract  to  pay 
her  own  debt  for  her  own  use  and  benefit, 
and,  if  she  failed  to  pay  it,  the  creditor  could 
collect  it  by  execution,  If  she  ever  had  prop- 


erty subject  to  execution  that  he  could  reach 
before  the  bar  of  the  statute  of  limitations 
cut  him  off.  Where,  however,  the  debt  Is 
not  hers,  and  she  has  received  none  of  the 
consideration  either  for  her  own  use  or  ben- 
efit or  that  of  her  separate  estate,  In  order 
for  the  contract  to  be  one  "with  reference  to 
her  separate  property,"  within  the  purview 
of  our  statute,  the  obligation  as  to  her  must 
become  one  in  rem  whereby  she  creates  a 
Hen  or  incumbrance  on  her  separate  proper- 
ty for  the  payment  of  the  debt  In  such 
case  the  contract  clearly  becomes  one  with 
reference  to  her  separate  estate  In  so  far  as 
it  obligates  that  estate,  or  any  part  thereof, 
for  the  payment  of  this  specific  obligation. 

The  case  of  Tale  v.  Dederer,  18  N.  Y.  265, 
72  Am.  Dec.  503,  has  perhaps  been  more  gen- 
erally criticised  than  any  other  American 
case  hi  reference  to  Its  holding  on  this  speci- 
fic point,  and  yet  to  us  its  reasoning  seems 
more  logical  and  sound  than  that  contained 
In  any  of  the  opinions  that  have  assumed  to 
criticise  it  Among  other  things,  the  court 
there  says :  "Can,  then,  the  principle  on  which 
the  liability  depends  be  extended  to  cases  of 
mere  suretyship  for  the  husband  of  a  stran- 
ger? It  seems  to  me  it  cannot  The  obliga- 
tion of  a  surety  in  all  other  cases  Is  held  to 
be  strlcti  juris;  and  if  his  contract  is  void 
at  law,  there  is  no  liability  In  equity  founded 
on  the  consideration  between  the  principal 
parties.  •  •  *  Why  should  a  married  wo- 
man be  made  an  exception  to  this  rule?  We 
are  to  remember  that  her  contract  is  abso- 
lutely void  at  law,  and,  when  she  is  a  mere 
surety,  there  is  no  equity  springing  out  of 
the  consideration.  If  the  promise  is  on  her 
own  account  If  she  or  her  separate  estate 
receive  a  benefit  equity  will  lay  hold  of  these 
circumstances,  and  compel  her  property  to 
respond  to  the  engagement  Where  these 
grounds  of  liability  do  not  exist  there  is  no 
principle  on  which  her  estate  can  be  made 
answerable.  If  we  hold  that  the  signing  of 
a  note  as  surety  brings  a  charge  upon  her 
estate,  we  must  go  further  and  hold  also  that 
her  guaranty,  her  indorsement  her  accom- 
modation acceptance,  her  ball  bond.  Indeed, 
every  conceivable  instrument  which  she  may 
be  persuaded  to  sign,  for  her  husband  or 
others,  although  absolutely  void  at  law,  are 
so  far  binding  in  equity  as  to  charge  her 
property  with  Its  payment  This  would  be  a 
doctrine  sustained  by  no  analogies,  and  op- 
posed to  the  soundest  policy.  It  would  go 
far  to  withdraw  those  checks  which  are  in- 
tended to  preserve  a  wife  from  marital  in- 
fluences, which  may  be,  and  often  are,  un- 
duly exerted,  and  yet  baffle  all  detection. 
The  doctrine  that  equity  regards  her  as  feme 
sole  in  respect  to  her  separate  estate  only 
admits  that  she  may  dispose  of  such  estate 
with  or  without  a  written  consent  of  her 
husband,  and  without  the  solemnities  which 
the  law  in  other  cases  requires.  But  her 
mere  promise  to  pay  money,  as  we  have  seen, 
is  not  of  itself  such  a  disposition.   Courts  of 
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equity,  proceeding  in  rem,  will  take  bold  of 
her  estate,  and  appropriate  it  to  the  payment 
of  her  debts,  but  when  her  obligation  Is  one 
of  suretyship  merely,  she  owes  no  debt  at 
law  or  In  equity;  If  not  at  law,  which  is 
very  clear,  then  quite  as  clearly  not  In  equity." 

It  has  been  urged  that  a  wife  at  common 
law  would  be  liable  for  a  debt  like  the  one 
sued  on  here,  and  that  since  the  statute  does 
not  specifically  prohibit  such  a  contract,  she 
should  be  held  liable.  We  would  be  reluctant 
to  concede  such  a  doctrine.  Originally  at 
common  law  the  wife  had  no  separate  estate, 
and  could  not  contract.  Later  the  English 
Courts  of  Chancery,  through  the  medium  of 
trusts,  began  to  recognize  and  allow  separate 
estates  to  be  settled  upon  married  women. 
Following  the  allowance  of  such  estates,  the 
Courts  of  Chancery,  Irrespective  of  the  feme 
covert's  incapacity  to  contract,  held  that, 
where  the  promise  was  made  with  reference 
to  her  separate  estate,  and  she  had  signified 
an  intention  or  desire  to  obligate  her  estate 
for  a  debt  where  the  benefit  or  consideration 
moved  to  her  or  her  estate,  the  Courts  of 
Chancery  would  decree  the  payment  of  the 
same  out  of  the  separate  estate.  Controver- 
sies, however,  arose  not  infrequently  as  to 
whether  such  obligation  should  be  paid  out  of 
the  separate  estate  that  the  feme  covert  had 
at  the  time  the  debt  was  contracted  and  of 
the  promise  to  pay,  or  whether  It  could  be 
made  out  of  estate  coming  to  her  after 
the  obligation  was  Incurred.  Pike  v.  Fitz- 
gibbon,  and  Martin  v.  Fltzgibbon,  6  Eng.  Rul- 
ing Cases,  56.  An  examination  of  the  English 
cases  on  this  subject  discloses  that,  with  a 
very  few  exceptions,  they  were  cases  where 
the  debt  was  contracted  by  the  wife  for  her 
separate  use  and  benefit,  or  her  separate  es- 
tate, or  in  reference  thereto.  It  will  also  be 
seen  on  a  perusal  of  those  cases  that  there 
was  no  unanimity  of  opinion  as  to  the  true 
principle  to  be  applied,  and  that  such  eminent 
English  chancellors  and  jurists  as  Lords 
Hardwlcke,  Thurlow,  Bathurst,  Alvanley, 
Rosslyn,  and  Eldon  frequently  disagreed  as  to 
the  true  principle  upon  which  such  decrees 
rested  and  as  to  the  facts  under  which  that 
principle,  whatever  it  was,  should  be  applied. 
As  late  as  1873  in  London  Chartered  Bank  of 
Australia  v.  Lempriere,  21  Eng.  Ruling  Cases, 
553,  on  an  appeal  from  the  Supreme  Court  of 
the  colony  of  Victoria,  the  court  had  under 
consideration  the  character  of  the  "engage- 
ment" for  which  a  wife's  separate  property 
would  be  held  in  equity.  The  diversity  of 
opinion  as  to  the  extent  of  such  liability  Is 
disclosed  by  a  quotation  in  the  latter  case 
from  Johnson  v.  Gallagher,  30  L.  J.  Ch.  298, 
wherein  the  Lord  Justice  said:  "I  am  not 
prepared,  however,  to  go  to  the  length  of  say- 
ing that  the  separate  estate  will,  in  all  cases, 
be  affected  by  a  mere  general  engagement. 
The  cases  of  Jones  v.  Harris  and  Aguilar  v. 
Ajaiilar  show  that  the  engagement  which, 
if  the  married  woman  was  a  feme  sole,  the 


law  would  create  for  repayment  of  the  con- 
sideration of  a  void  annuity,  would  not  affect 
it.  It  seems  to  follow  that,  to  affect  the  sep- 
arate estate,  there  must  be  something  more 
than  the  mere  obligation  which  the  law  would 
create  In  the  case  of  a  single  woman.  What 
that  something  more  may  be  must,  I  think, 
depend  in  each  case  upon  the  circumstances. 
What  might  affect  the  separate  estate  in  the 
case  of  a  married  woman  living  separate  from 
her  husband  might  not,  as  I  apprehend,  af- 
fect It  in  the  case  of  a  married  woman  living 
with  her  husband.  What  might  bind  the  sep- 
arate estate,  if  the  credit  be  given  to  the  mar- 
ried woman,  would  not,  as  I  conceive,  bind  It 
if  the  credit  be  not  so  given."  The  London 
Chartered  Bank  of  Australia  Case  was  cited 
and  distinguished  in  Pike  v.  Fltzgibbon,  su- 
pra, wherein  it  was  expressly  admitted  that 
there  could  be  no  liability  against  a  married 
woman  at  common  law,  and  the  relief  there 
was  granted  upon  the  theory  of  a  "promise" 
rather  than  that  of  a  "contract"  It  will  also 
be  noticed  that  the  principle  which  has  been 
kept  uppermost  was  that  the  wife  received 
the  consideration  for  the  "promise,"  or  that  it 
inured  to  the  use  and  benefit  of  her  separate 
estate.  In  practically  every  instance  where 
a  decree  has  been  allowed  against  her  estate 
it  has  been  upon  the  theory — if  not  express, 
then  Implied — that  the  obligation  was  one  in- 
curred "with  reference  to  her  separate  estate 
or  property."  For  interesting  American  re- 
views of  the  English  authorities  on  this  sub- 
ject, see  Bwlng  v.  Smith,  3  Desaus.  (S.  C.) 
417,  5  Am.  Dec.  557 ;  Jaques  v.  Trustees  1st 
Me.  Episcopal  Church,  17  Johns.  (N.  Y.)  548, 
8  Am.  Dec.  447;  Yale  v.  Dederer,  18  N.  Y. 
265,  72  Am.  Dec.  503 ;  Yale  v.  Dederer,  22  N. 
Y.  450,  78  Am.  Dec.  216 ;  Cartan  v.  David,  18 
Nev.  310,  4  Pac.  61. 

We  conclude  that  the  action  of  the  trial 
court  In  entering  judgment  in  favor  of  the  de- 
fendant Bowers,  and  in  denying  the  motion, 
was  correct,  and  the  same  is  hereby  affirmed, 
costs  awarded  in  favor  of  respondent 

STEWART,  J.,  concurs. 

SULLIVAN,  J.  (concurring).  I  concur  In 
the  conclusion  reached,  for,  as  I  view  this 
case,  the  former  opinion  rendered  by  a  divided 
court  is  the  law  of  the  case  on  the  questions 
decided  by  my  associates  on  this  appeal.  For 
that  reason  It  is  not  necessary  for  me  to  ex- 
press my  views  of  the  questions  decided  on 
this  appeal. 


UNION  STOCKYARDS   NAT.   BANK  OF 
SOUTH  OMAHA,  NEB.,  v.  BOLAN. 

(Supreme  Court  of  Idaho.    Jan.  14,  1908.) 

1.  Corporations — Foreign  Corporations— 
Rioht  to  do  Business. 

Where  the  indorsee  of  a  promissory  note 
sues  the  maker  thereof,  and  the  defendant  seta 
up  as  one  of  hia  defenses  that  the  payee  was  a 
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foreign  corporation  doing  business  in  this  state, 
and  that  it  failed  to  comply  with  the  Constitu- 
tion and  statutes  of  the  state  in  designating 
an  agent  upon  whom  service  of  process  could  be 
made,  and  in  filing  copies  of  its  articles  of  in- 
corporation, it  is  error  for  the  court  to  strike 
such  defense  from  defendant's  answer. 

2.  Bills  and  Notes— "Negotiable  Promis- 
sory Note." 

A  promissory  note  containing  a  stipulation 
whereby  the  sureties,  guarantors,  indoreers.  and 
makers  waive  notice  of  the  granting  of  any  ex- 
tension of  time  for  payment,  and  waive  the 
right  of  defense  on  the  ground  that  extension 
has  been  made  without  notice  to  them  or  either 
of  them,  is  not  a  "negotiable  promissory  note," 
within  the  meaning  and  intent  of  the  negotiable 
instrument  law  of  this  state.  Seas.  Laws  1908. 
p.  380. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  5,  pp.  4770-4771.] 

3.  Same  —  Defenses    to    Non negotiable 
Note. 

The  note  sued  upon  in  this  case  being  a 
nonnegotiable  promissory  note  is  subject  to  all 
the  defenses  and  equities  in  favor  of  the  maker, 
while  in  the  hands  of  the  indorsee,  to  the  same 
extent  and  effect  as  if  in  the  hands  of  the  payee 
named  therein. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Washington 
County ;  Frank  J.  Smith,  Judge. 

Action  by  the  Union  Stockyards  National 
Bank  of  South  Omaha,  Neb.,  against  J.  H. 
Bolan.  Judgment  for  plaintiff,  and  defendant 
appeals.   Reversed  and  remanded. 

Rhea  &  Son,  for  appellant  Harris  & 
Smith,  for  respondent 

AILSHIE,  C.  J.    This  action  was  com- 
menced by  the  respondent  as  the  indorsee  of 
a  promissory  note  made  and  executed  by  the 
appellant  In  the  following  form: 
"1900.00  No.  0187. 

"Cambridge,  Idaho,  May  8, 1903. 

"Six  months  after  date,  for  value  received, 
I,  we,  or  either  of  us  Jointly  and  severally 
promise  to  pay  to  the  order  of  Uinta  Here- 
ford Cattle  Company  the  sum  of  nine  hun- 
dred dollars,  with  interest  at  the  rate  of 
ten  per  centum  per  annum  from  date  until 
paid. 

"Payable  at  the  office  of  the  Peoples'  Bank, 
Salubrla,  Idaho. 

"Should  this  note  be  collected  by  suit,  ten 
per  cent  shall  be  allowed  holder  as  attorney 
fee.  The  sureties,  guarantors,  and  indorsers 
of  this  note  severally  waive  presentation  for 
payment  protest  and  notice  of  protest.  No 
extension  of  time  of  payment  with  or  without 
our  knowledge  by  the  receipt  of  interest  or 
otherwise  shall  release  us  or  either  of  us  from 
the  obligation  of  payment 

MJ.  H.  Bolan." 

The  plaintiff  alleged  that  it  was  a  bona 
fide  purchaser  of  this  note  for  value  before 
maturity,  and  received  It  in  the  due  and  or- 
dinary course  of  business.  Defendant  an- 
swered, admitting  the  execution  and  delivery 
of  the  note,  but  denied  that  the  plaintiff  was 
a  bona  fide  purchaser  of  the  note  for  value 
and  in  the  due  course  of  business.  He  alleg- 


ed as  a  defense  to  the  action  that  the  note 
was  executed  In  payment  for  certain  live 
stock  purchased  by  him  from  the  payee  of 
the  note,  the  Uinta  Hereford  Cattle  Company, 
and  that  the  stock  purchased  were  not  up 
to  the  guaranty  furnished  him  by  the  com- 
pany at  the  time  of  the  sale,  and  he  thereup- 
on claimed  damages  In  the  sum  of  $1,000. 
He  also  alleged  that  the  Uinta  Hereford  Cat- 
tle Company  was  a  foreign  corporation,  or- 
ganized and  existing  under  the  laws  of  the 
state  of  Nebraska,  and  that  it  was  on  the 
date  of  the  execution  of  the  note,  and  had 
been  for  a  long  time  previous  thereto,  doing 
business  in  the  state  of  Idaho,  and  that  it 
had  failed  and  neglected  to  comply  with  the 
laws  of  this  state  in  filing  certified  copies  of 
its  articles  of  incorporation  and  the  deslgna- 
tlon  of  an  agent  upon  whom  process  could 
be  served,  and  that  it  never  at  any  time  made 
any  designation  of  an  agent  in  any  county  of 
this  state  upon  whom  process  might  be 
served.  Other  matters  were  pleaded  in  de- 
fense and  as  counterclaims  to  plaintiff's 
cause  of  action.  On  motion  of  the  plaintiff, 
the  court  struck  from  defendant's  answer 
all  the  allegations  with  reference  to  the 
Uinta  Hereford  Cattle  Company  being  a  for- 
eign corporation,  and  falling  and  neglecting 
to  comply  with  the  laws  of  this  state  In  des- 
ignating an  agent  upon  whom  service  of  pro- 
cess might  be  made,  and  filing  a  certified  copy 
of  Its  articles  of  incorporation.  Defendant 
took  an  exception  to  the  ruling  of  the  court, 
and  assigns  the  same  as  error.  After  the 
plaintiff  had  submitted  its  proofs  at  the  trial 
the  defendant  moved  for  a  nonsuit  upon  the 
grounds,  among  other  things,  that  it  appear- 
ed from  the  evidence  introduced  by  the  plain- 
tiff that  the  Unita  Hereford  Cattle  Company 
was  a  foreign  corporation,  organized  under 
the  laws  of  the  state  of  Nebraska,  and  that 
the  plaintiff  had  failed  to  prove  that  such 
corporation  had  complied  with  section  10 
of  article  11  of  the  Constitution  of  the  state 
of  Idaho,  and  the  act  of  the  Legislature  In 
reference  to  foreign  corporations  doing  busi- 
ness In  this  state.  The  motion  was  denied 
by  the  court,  whereupon  the  defendant  asked 
leave  to  file  an  amended  answer  again  set- 
ting up  the  facts  as  to  the  Uinta  Hereford 
Cattle  Company  being  a  foreign  corporation 
doing  business  within  this  state,  and  having 
failed  and  neglected  to  comply  with  the  Con- 
stitution and  statutes  In  reference  to  foreign 
corporations  doing  business  within  the  state. 
Thereupon  defendant  offered  to  pay  the  actu- 
al costs  that  had  been  incurred,  in  the  case, 
in  the  event  it  became  necessary  for  a  con- 
tinuance over  the  term  on  account  of  such 
amendment  The  motion  and  application 
were  denied  by  the  court,  and  the  defendant 
excepted,  and  assigns  the  action  of  the  court 
as  error  on  this  appeal. 

It  was  clearly  error  on  the  part  of  the 
court  to  sustain  plaintiff's  motion  and  strike 
from  defendant's  answer  that  part  of  his  de- 
fence setting  up  the  failure  of  the  Uinta 
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Hereford  Cattle  Company  to  comply  with  the 
Constitution  and  statutes  of  this  state  In  the 
designation  of  an  agent  on  whom  process 
could  be  served,  and  filing  its  articles  of  In- 
corporation. He  had  an  undoubted  right  to 
Interpose  erach  a  defense.  Katz  v.  Herrick, 
12  Idaho,  1,  86  Pac.  873;  Valley  Lumber  Co. 
t.  Driessel  (Idaho)  93  Pac.  765;  Valley  Lum- 
ber Co.  v.  NIckerson  (Idaho)  93  Pac.  24.  It 
was  also  an  abuse  of  discretion  on  the  part 
of  the  court,  after  It  had  erroneously  granted 
the  motion  to  strike  this  defense  from  de- 
fendant's answer,  to  deny  the  defendant's 
motion  and  application  to  amend  his  answer 
setting  up  this  defense. 

On  the  trial  of  this  case  the  most  impor- 
tant and  decisive  question  that  arose  was 
that  as  to  whether  the  plaintiff,  Union  Stock- 
yards National  Bank  of  South  Omaha,  was  a 
bona  fide  purchaser  for  value  in  due  course 
of  business,  within  the  meaning  of  the  law, 
so  as  to  preclude  the  defendant  from  setting 
up  equities  that  existed  between  him  and  the 
Uinta  Hereford  Cattle  Company,  the  payee 
named  In  the  note.  The  test  to  be  applied, 
therefore,  In  this  case  is:  Was  the  note  sued 
on  a  negotiable  instrument  within  the  mean- 
ing of  the  statute  of  this  state  defining  and 
governing  such  instruments?  Sess.  Laws 
1903,  p.  380.  We  may  note  in  passing  that 
the  uniform  negotiable  instrument  law  Is  in 
substance  merely  a  codification  of  the  law- 
merchant  on  the  subject.  Appellant  contends 
that  since  the  note  sued  on  contained  an  ex- 
press waiver  on  the  part  of  the  sureties, 
guarantors,  lndorsera  and  maker  of  any  and 
all  rights  of  defense  on  account  of  extensions 
of  time  of  payment  of  the  note,  It  thereby 
rendered  the  note  nonnegotiable.  Subdivi- 
sion 3  of  section  1  of  the  negotiable  Instru- 
ment law  requires  that  an  instrument  in  or- 
der to  be  negotiable  "must  be  payable  on  de- 
mand or  at  a  fixed  or  determinable  future 
time."  Section  4  of  the  act  provides  as  fol- 
lows: *"An  instrument  Is  payable  at  a  de- 
terminable future  time,  within  the  meaning 
of  this  act,  which  is  expressed  to  be  pay- 
able: First,  at  a  fixed  rate  period  after  date 
or  sight;  or,  second,  on  or  before  a  fixed  or 
determinable  future  time  specified  therein, 
or,  third,  on  or  at  a  fixed  period  after  the  oc- 
currence of  a  specified  event,  which  is  cer- 
tain to  happen,  though  the  time  of  happening 
be  uncertain.  An  instrument  payable  upon  a 
contingency  is  not  negotiable,  and  the  hap- 
pening of  the  event  does  not  cure  the  defect." 

Section  184  of  the  act  defines  a  negotiable 
promissory  note,  and,  among  other  requisites, 
provides  that  it  must  engage  "to  pay  on  de- 
mand or  at  a  fixed  or  determinable  future 
time  a  sum  certain  in  money,  to  order  or  to 
bearer."  The  note  sued  on  in  this  case  can- 
not be  said  to  comply  with  these  provisions 
of  the  statute.  Its  closing  sentence  provides 
that,  "No  extension  of  time  of  payment,  with 
or  without  our  knowledge,  by  the  receipt  of 


interest  or  otherwise,  shaR  release  us  or  ei- 
ther of  us  from  the  obligation  of  payment" 
This  Is  an  express  contract  to  the  effect  that 
the  time  of  payment  may  be  extended  to 
any  one  or  all  of  the  sureties,  guarantors,  In- 
dorsers,  or  makers  of  the  note  without  notice 
to  all  or  any  one  of  them.  This  undoubtedly 
renders  the  note  nonnegotiable  under  all  the 
authorities  that  have  been  brought  to  our 
attention  on  the  subject.  By  section  52  of 
the  act  (Seas  Laws  1903,  p.  389),  in  order  to 
establish  that  one  is  "a  holder  in  due  course" 
of  commercial  paper,  the  Instrument  must  be 
"complete  and  regular  upon  its  face."  In 
Matchett  v.  Anderson  Foundry  &  Machine 
Works,  29  Ind.  App.  207,  64  N.  B.  229,  94 
Am.  St  Rep.  272,  the  note  provided  that  "the 
drawers  and  indorsers  severally  waived  pre- 
sentment for  payment  protest  and  notice  of 
protest  and  on  payment  of  this  note,  and 
all  defenses  on  the  ground  of  any  extension 
of  the  time  of  its  payment  that  may  be  given 
by  the  holder  or  holders  to  them  or  either  of 
them."  In  that  case  the  Indiana  Court  of 
Appeals  held  that  the  note  was  nonnegoti- 
able, and  was  subject  to  defense  on  all  the 
equities  that  the  maker  held  against  the 
payee.  It  will  be  noticed  by  comparison  that 
the  stipulation  contained  in  that  note  is  al- 
most identical  with  the  stipulation  in  the 
note  at  bar,  and  was  to  the  same  effect  as 
the  one  here.  For  other  cases  in  point  see 
Smith  v.  Van  Blarcom,  45  Mich.  371,  8  N. 
W.  90;  Citizens'  National  Bank  v.  PIoHet 
126  Pa.  194,  7  Atl.  603,  4  L.  R.  A.  190,  12 
Am.  St.  Rep.  860;  Miller  v.  Poage,  56  Iowa, 
96,  8  N.  W.  799,  41  Am.  Rep.  82;  Woodbury 
v.  Roberts,  59  Iowa,  348,  13  N.  W.  312,  44 
Am.  Rep.  685;  Olidden  v.  Henry,  104  Ind. 
278,  1  N.  B.  369,  54  Am.  Rep.  316;  Mitchell 
v.  St  Mary,  148  Ind.  Ill,  47  N.  E.  224;  Sec- 
ond Nat  Bank  of  Richmond  v.  Wheeler,  75 
Mich.  546,  42  N.  W.  963. 

The  note  is  nonnegotiable,  and  the  indorsee 
holds  it  subject  to  all  the  equities,  counter- 
claims, and  defenses  that  existed  between 
the  maker  (Bolan)  and  the  payee  (Uinta 
Hereford  Cattle  Company).  Eaton  &  Gilbert 
on  Commercial  Paper,  i  71,  p.  354,  and  cases 
cited;  2  A.  &  E.  Ency.  (2d  Ed.)  253.  As  to 
the  sufficiency  or  merit  of  the  defense  set  up 
on  the  alleged  guaranty  of  the  live  stock  and 
damages  claimed,  we  express  no  opinion  as 
that  question  is  not  properly  before  us. 

The  conclusion  we  have  reached  on  the 
foregoing  questions  renders  it  unnecessary 
for  us  to  consider  or  pass  upon  any  of  the 
other  assignments  of  error  presented  on  this 
appeal.  The  judgment  must  be  reversed, 
and  it  is  so  ordered,  and  the  cause  is  remand- 
ed to  the  district  court,  with  direction  to 
permit  the  parties  to  amend  their  pleadings 
if  they  so  desire,  and  to  grant  them  a  new 
trial;  costs  awarded  In  favor  of  appellant 

SULLIVAN  and  STEWART,  JJ„  concur. 
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BACON  v.  RICE. 
(Supreme  Court  of  Idaho.    Jan.  17,  1908.) 

1.  Pleading — Answer- Choss-Complaint. 

Under  the  provisions  of  section  4188  of  the 
Revised  Statutes  of  1887  the  defendant  may,  in 
addition  to  his  answer,  file  a  cross-complaint 
demanding  affirmative  relief  affecting  the  prop- 
erty to  which  the  action  relates. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  §  299.] 

2,  Quieting  Title— Cross-Complaint. 

The  sufficiency  of  a  cross-complaint,  in  an 
action  to  quiet  title,  is  determined  by  the  same 
rules  as  the  sufficiency  of  the  complaint. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Quieting  Title,  §  80.] 

a  Same. 

In  an  action  to  quiet  title,  where  a  defend- 
ant relies  upon  title  in  himself,  a  cross-com- 
plaint is  not  necessary. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Quieting  Title,  |  80.] 

4.  Same. 

In  an  action  to  quiet  title,  where  the  de- 
fendant seeks  to  enforce  an  equitable  title 
against  the  plaintiff  as  the  holder  of  the  legal 
title,  a  cross-complaint  is  proper. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Quieting  Title,  §  80.] 

5.  Same. 

In  an  action  to  quiet  title,  the  defendant 
may  put  in  issue  the  plaintiffs  right  to  recover 
by  denials  alone;  but,  where  he  seeks  affirm- 
ative relief,  to  have  the  title  quieted  in  himself 
as  against  the  plaintiff,  it  is  necessary  that  he 
file  a  cross-complaint. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Quieting  Title,  $  80.] 

«.  Constitutional  Law— Waivino  Consti- 
tutional Question — Taxation — Tax  Sale 
— Deed— Impeachment. 

Where  the  defendant  pleads  title  by  reason 
of  a  tax  sale  and  a  tax  deed  issued  thereon, 
and  it  appears  that  the  law  governing  the  as- 
sessment and  sale  of  property  for  taxes  has 
been  substantially  complied  with,  the  original 
owner  of  the  property  cannot  question  the  con- 
stitutionality of  the  law  under  which  the  sale 
was  made,  where  he  has  not  been  misled,  and 
had  permitted  the  property  to  be  sold  for  de- 
linquent taxes,  and  the  purchaser  to  take  pos- 
session thereof,  and  pay  taxes  thereon  for  a 
period  of  12  years,  during  which  time  he  has 
taken  no  steps  to  call  in  question  the  validity 
of  such  sale,  or  the  title  acquired  thereunder. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  §  41.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Fremont  Coun- 
ty; J.  M.  Stevens,  Judge. 

Action  by  I^emuel  J.  Rice  against  Harvey 
M.  Bacon.  Judgment  for  plaintiff.  Defend- 
ant appeals.  Affirmed. 

Soule  &  Soule,  for  appellant  J.  D.  Mill- 
saps,  for  respondent 

STEWART,  J.  This  is  an  action  brought 
under  the  provisions  of  section  4538  of  the 
Revised  Statutes  of  1887  of  this  state,  which 
provides  that  ''an  action  may  be  brought  by 
any  person  against  another  who  claims  an 
estate  or  interest  in  real  property  adverse 
to  him,  for  the  purpose  of  determining  such 
adverse  claim."  The  complaint  is  in  the  or- 
dinary form  of  an  action  to  quiet  title.  The 


plaintiff  alleges  that  for  more  than  15  years 
Immediately  preceding  the  commencement  of 
the  action  he  has  been  the  owner  and  in  pos- 
session of  and  claims  title  In  fee  to  the  land 
described;  that  the  defendant  claims  some 
estate,  right  title,  or  Interest  in  or  to  the 
premises,  the  nature  and  extent  of  which  Is 
unknown  to  the  plaintiff,  unless  it  be  that  the 
defendant  claims  the  title  or  interest  through 
and  by  virtue  of  a  quitclaim  deed  from  one 
Bird  H.  Miller  and  Rose  D.  Miller,  his  wife, 
purporting  to  convey  the  premises  to  the  de- 
fendant ;  and  the  plaintiff  alleges  that  if  de- 
fendant claims  title  through  said  deed,  said 
Bird  H.  Miller  and  Rose  D.  Miller  had  no 
title  to  said  land  conveyed  or  attempted  to 
be  conveyed  by  said  quitclaim  deed,  and  that 
the  claim  or  claims  of  the  defendant  are 
without  right  or  title.  To  this  complaint  the 
defendant  answered,  denying  specifically  the 
allegations  of  the  complaint,  except  admit- 
ting that  the  defendant  claims  an  estate  and 
title  to  said  premises,  and  admits  that  he 
claims  title  by  virtue  of  a  quitclaim  deed 
from  one  Bird  H.  Miller,  and  denies  that 
Miller  had  no  title  to  said  premises.  And 
for  cross-complaint  the  defendant  alleges 
that  said  premises  were  sold  at  tax  sale  to 
the  county  of  Fremont  for  nonpayment  of 
taxes  for  the  years  1895,  1896,  1897,  1898, 
1899,  1900,  1901,  1902,  and  1903,  and  that 
Fremont  county  assigned  the  certificates  of 
tax  sale  to  one  Bird  H.  Miller;  that  on  the 
14th  day  of  July,  1905,  the  assessor  and  ex 
officio  tax  collector  of  Fremont  county  made, 
executed,  and  delivered  to  said  Bird  H.  Mill- 
er a  tax  deed  to  said  premises  for  the  delin- 
quent taxes  upon  said  property  for  the  years 
1895,  1896,  and  1897,  and  on  the  same  day 
executed  another  tax  deed  to  said  Bird  H. 
Miller  for  said  premises  for  the  delinquent 
taxes  for  the  year  1898,  and  on  the  25th  day 
of  September,  1905,  Bird  H.  Miller  and  wife 
conveyed  said  premises  to  this  defendant  by 
quitclaim  deed.  The  defendant  further  al- 
leges that  he  is  the  owner  of  said  premises, 
and  has  been  since  the  3d  day  of  October 
1905,  the  date  of  the  delivery  of  the  deed 
from  Bird  H.  Miller  to  this  defendant,  and 
since  which  date  he  has  been  in  the  posses- 
sion, holding  and  claiming  adversely  to  the 
plaintiff  and  adversely  to  all  other  persons, 
the  lands  and  premises  described  in  the 
pleadings  and  in  the  Miller  deed;  and  that  at 
the  commencement  of  this  suit  the  defendant 
and  his  grantors  for  more  than  five  years  had 
been  in  the  quiet  and  peaceable  possession, 
claiming  the  same  under  color  of  right  and 
title  open  and  notoriously  to  the  plaintiff  and 
all  the  world,  and  that  defendant  paid  all 
the  taxes  assessed  against  said  premises,  and 
that  the  plaintiff  has  no  right  or  title  to  the 
same,  from  which  he  prays  that  his  title  be 
quieted.  To  this  cross-complaint  the  plaintiff 
filed  a  motion  for  an  order  requiring  that  the 
defendant  niuke  his  cross-complaint  on  file 
more  definite  and  certain  by  separating  aud 
stating  the  different  causes  of  action  set  out, 
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contending  that,  Inasmuch  as  the  cross-com- 
plaint sets  up  several  tax-sale  certificates  and 
two  separate  tax  deeds,  each  tax-sale  certifi- 
cate and  tax  deed  constitutes  a  separate 
cause  of  action,  and  that  the  cross-complaint 
should  plead  a  separate  cause  of  action  upon 
each  tax  certificate  and  tax  deed.  The  plain- 
tiff also  filed  a  demurrer  to  the  cross-com- 
plaint, setting  forth  practically  the  same 
grounds  as  the  motion.  Both  the  motion  and 
the  demurrer  were  overruled  by  the  court. 

The  appellant  assigns  as  error  No.  1  the 
action  of  the  court  In  denying  the  motion 
of  the  appellant  to  require  the  defendant  to 
make  his  cross-complaint  more  definite  and 
certain.  Under  the  provisions  of  section  4188 
of  the  Revised  Statutes  of  1887  the  defend- 
ant may,  In  addition  to  his  answer,  file  a 
cross-complaint  demanding  affirmative  relief 
affecting  the  property  to  which  the  action  re- 
lates. The  defendant  In  his  cross-complaint 
was  required  to  state  all,  but  no  more,  than 
the  plaintiff  was  required  to  state  In  his  com- 
plaint. The  cross-complaint  asked  for  the 
same  relief  as  the  complaint.  Its  sufficiency 
Is  to  be  determined  by  the  same  rules  of 
pleading  as  the  complaint.  It  was  unnecessary 
In  the  cross-complaint  to  set  forth  the  evi- 
dence by  which  the  cross-complainant  expect- 
ed to  prove  his  title.  He  might  have  content- 
ed himself  by  alleging  ownership  and  posses- 
sion, and,  under  such  allegations,  have 
proven  his  title,  the  same  as  the  plaintiff 
could  prove  his  title  under  similar  allega- 
tion-. The  defendant  has  gone  further  than 
the  law  required  him  to  do  by  stating  the 
proof  upon  which  he  based  his  title.  A  cross- 
complaint  must,  like  a  complaint,  state  facts 
sufficient  to  entitle  the  pleader  to  affirmative 
relief.  Like  a  complaint,  it  must  Itself  con- 
tain all  the  requisite  facts.  Coulthurst  v. 
Coulthurst,  58  Cal.  239;  Collins  v.  Bartlett, 
44  Cal.  371;  Kreiehbauin  v.  Melton,  49  Cal. 
50.  In  an  action  to  quiet  title,  where  defend- 
ant relies  upon  title  In  himself,  a  cross-com- 
plaint Is  not  necessary.  Miller  v.  Luco,  80 
Cal.  257,  22  Pac.  195;  Mining  Co.  v.  Mining 
Co.,  83  Cal.  589,  23  Pac.  1102;  Mills  v.  Fletch- 
er," 100  Cal.  142,  34  Pac.  637.  However,  In  an 
action  to  quiet  title,  where  the  defendant 
seeks  to  enforce  an  equitable  title  against  the 
plaintiff  as  a  holder  of  the  legal  title,  a  cross- 
complaint  Is  proper.  Winter  v.  McMillan,  87 
Cal.  256,  25  Pac.  407,  22  Am.  St.  Rep.  243. 
In  this  case  the  defendant  might  have  put  In 
Issue  the  plaintiff's  right  to  recover  by  de- 
nials alone.  However,  if  the  defendant  desir- 
ed to  have  title  quieted  in  himself  as  against 
the  plaintiff,  it  was  necessary  that  he  file  a 
cross-eomplalnt.  In  the  cross-complaint  he 
was  not  required  to  state  facts  any  more 
elaborately  than  he  would  have  been  requir- 
ed to  have  stated  such  facts,  had  the  defend- 
ant brought  an  action  originally  against  the 
plaintiff  to  quiet  title.  It  was  therefore  not 
necessary  for  the  defendant  to  plead  the  sev- 
eral tax  certificates  and  tax  deeds  which  he 
set  forth  in  his  cross-complaint,  as  the  same 


are  muniments  of  title  and  need  not  be  plead. 
The  cause  of  action  set  forth  in  defendant's 
cross-complaint  was  his  title  or  interest  In 
the  lands  involved.  The  tax  certificates  and 
deeds  were  the  evidence  offered  to  support 
that  interest  or  title.  There  was  but  one 
cause  of  action.  The  court  committed  no  er- 
ror in  overruling  the  motion  and  demurrer. 

The  appellant  assigns  as  error  in  specifica- 
tions from  3  to  12,  inclusive,  the  action  of  the 
court  In  admitting  In  evidence  certain  tax- 
sale  certificates,  contending  that  under  the 
statute  a  tax-sale  certificate  is  not  admissible 
for  the  purpose  of  establishing  title  to  land. 
This  is  correct.  Under  section  1547  of  the 
Revised  Statutes  of  1887,  as  amended  by 
Laws  1809,  p.  267,  and  Laws  1901,  p.  276,  f 
126,  the  tax-sale  certificate  vests  in  the  pur- 
chaser only  a  lien  for  the  sum  paid.  In  this 
case  the  defendant  having  alleged  In  his 
cross-complaint  the  sale  of  the  property  in 
controversy  for  taxes,  the  Issuing  of  cer- 
tificates of  sale  therefor,  and  the  acquisition 
of  the  interests  covered  by  such  certificates 
by  this  defendant,  the  defendant  was  entitled 
to  introduce  such  certificates  for  the  purpose 
of  showing  that  the  plaintiff  was  not  entitled 
to  have  his  title  quieted  as  against  this  de- 
fendant, without  first  discharging  such  lien 
covered  by  such  tax  certificates,  and  upon 
that  ground  alone  such  tax  certificates  were 
admissible  in  evidence. 

The  plaintiff,  however,  contends  that,  In- 
asmuch as  the  defendant  has  plead  title  un- 
der such  issue,  he  could  not  prove  a  lien  upon 
the  premises  In  controversy.  This  contention 
is  not  sound.  While  the  defendant  alleges 
title  In  fee,  yet,  if  in  the  trial  of  the  case  It 
should  develop  that  he  does  not  own  a  title 
In  fee,  but  does  own  a  Hen  upon  the  premises 
which  has  not  been  discharged  by  the  plain- 
tiff under  the  general  Issue,  he  could  prove 
such  fact,  and  thereby  defeat  the  plaintiffs 
right  to  have  his  title  quieted  as  against  said 
lien.  In  this  case  the  tax  certificates  clearly 
established  a  Hen,  and  in  no  event  could  the 
plaintiff  recover  as  against  such  Hens  with- 
out discharging  the  same.  Brandt  v.  Thomp- 
son, 91  Cal.  458,  27  Pac.  763;  De  Cazara  v. 
Orena,  80  Cal.  132,  22  Pac.  74. 

Error  No.  13  specifies  the  action  of  the 
court  In  admitting  In  evidence  the  assign- 
ment of  the  tax-sale  certificate  by  the  board 
of  county  commissioners  of  Fremont  county 
to  Bird  H.  Miller.  Specifications  14  and  15 
relate  to  the  admission  in  evidence  of  the 
two  tax  deeds.  We  will  discuss  these  three 
errors  together.  The  appellant  contends  that 
the  tax  sales  were  void,  therefore  the  coun- 
ty had  no  interest  to  assign  to  Bird  H.  Miller, 
the  grantor  of  the  defendant.  This  argument 
is  based  upon  the  contention  that  the  tax-sale 
certificates  for  the  years  1895,  1896,  1897, 
and  1898,  and  the  tax  deed  Issued  thereon, 
show  upon  their  face,  first,  that  the  county 
was  a  competitive  bidder  at  each  of  said 
sales;  second,  that  notice  of  sale  was  never 
published  as  required  by  law  for  either  of 
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said  sales;  third,  that  they  do  not  Bhow  or 
recite  when  the  purchaser  will  be  entitled  to 
a  deed.  The  first  contention  Is  based  upon 
the  provisions  of  section  1530  of  the  Revised 
Statutes  of  1887,  as  amended  by  Laws  1901, 
p.  274,  §  118,  which  reads  :  "But  In  case  there 
Is  no  purchaser  in  good  faith  for  a  portion 
not  less  than  the  whole  of  the  property  em- 
braced In  any  one  separate  description,  the 
assessor  may  sell  the  whole  thereof,  and  if 
there  Is  then  no  purchaser  on  the  first  day 
that  the  property  Is  offered  for  sale,  then 
when  the  property  Is  offered  thereafter  for 
sale,  and  there  is  no  purchaser  In  good  faith 
of  the  same,  the  whole  amount  of  the  prop- 
erty assessed  in  any  or  separate  description 
shall  be  struck  off  to  the  county  or  the  pur- 
chaser, and  the  duplicate  certificate  delivered 
to  the  county  treasurer  and  filed  by  him  In 
his  office."  The  first  tax  certificate,  which 
is  common  as  to  all,  except  as  to  dates,  among 
other  things,  recites:  "After  due  and  legal 
notice  as  required  by  said  chapter,  on  the 
9th  day  of  July,  1806,  In  accordance  with 
law,  offered  for  sale  to  pay  said  taxes  at  pub- 
lic auction,  In  front  of  the  county  courthouse 
of  said  county,  that  at  said  auction  Fremont 
county  was  a  bidder  who  was  willing  to  take 
the  least  quantity  or  smallest  portion  of  the 
interest  in  said  land  and  pay  the  taxes,  costs, 
etc.,  *  •  *  and  said  property  was  by  me, 
J.  C.  Brannan,  assessor  and  tax  collector, 
struck  off  to  the  said  Fremont  county,  who 
paid  the  full  amount  of  said  taxes,  etc"  The 
tax  deed  recites,  among  other  things,  the 
time  of  publication  of  the  delinquent  tax  list 
upon  which  said  sale  was  based,  and  also: 
"And  there  was  no  purchaser  for  the  same 
who  was  willing  to  take  the  least  quantity 
or  smallest  part  of  said  property  and  pay 
said  taxes  and  costs  as  provided  by  law, 
therefore  the  whole  amount,  of  said  property 
was  by  said  assessor,  at  the  proper  time  and 
place,  struck  off  to  Fremont  county,"  and 
"that  such  property  was  sold  subject  to  re- 
demption within  two  years  from  the  date  of 
any  one  of  said  sales." 

The  argument  of  counsel  is  that  under  the 
provisions  of  section  1580.  supra,  as  amended, 
the  county  should  have  offered  said  prop- 
erty for  sale  on  one  day,  and  If  there  was 
no  bidder  nt  such  sale,  to  hare  waited  un- 
til the  next  day  before  it  was  again  offer- 
ed or  could  be  purchased  by  the  county.  To 
support  this  contention,  we  are  cited  to  a 
statute  of  the  state  of  Colorado  construed  by 
the  Supreme  Court  of  that  state.  There  Is  a 
very  wide  difference  between  the  statutes  of 
Colorado  and  of  this  state  upon  this  subject. 
8es8.  Laws  Colo.  1870.  p.  155,  reads:  "If 
there  shall  be  no  bid  for  any  tract  offered, 
the  treasurer  shall  pass  It  over  for  the  time 
and  shall  re-offer  It  at  the  beginning  of  the 
sale  next  day.  until  all  tracts  are  sold."  The 
statute  of  this  state,  however,  does  not  pro- 
vide that  it  shall  be  first  offered,  and  if  not 
sold,  that  it  may  be  offered  on  the  next  day. 
and  the  county  may  become  the  purchaser. 
93P.-33 


The  statute  of  this  state  provides  "that  the 
assessor  may  sell  the  whole  thereof,  and  If 
there  Is  then  no  purchaser  on  the  first  day 
that  the  property  Is  offered  for  sale,  then 
when  the  property  is  offered  thereafter  for 
sale  and  there  is  no  purchaser,  the  same  may 
be  struck  off  to  the  county."  In  other  words, 
this  statute  requires  the  assessor  to  first  of- 
fer the  property  generally,  and  If  there  Is  no 
offer  to  purchase,  then  he  may  again  offer 
the  property  upon  the  same  day  or,  at  any 
time  subsequent  to  the  first  offer,  and  If  there 
be  no  purchaser,  then  the  same  may  be 
struck  off  to  the  county.  We  think  it  suffi- 
ciently appears  from  the  certificates  of  tax 
sale  and  the  deed  that  this  course  was  sub- 
stantially pursued  In  the  sales  covered  by  said 
certificates,  and  that  the  county  was  not  a 
competitive  bidder. 

The  contention  that  the  notice  of  sale  for 
delinquent  taxes,  and  that  the  certificates 
do  not  show  when  the  purchaser  will  be 
entitled  to  a  deed,  may  be  considered  togeth- 
er, and  are  based  upon  the  contention  that, 
while  it  is  true,  that  the  first  tax  sale  was 
regular,  and  the  certificate  issued  in  accord- 
ance with  the  law,  as  It  appeared  upon  the 
statute  books,  and  that  the  deed  was  regular 
and  made  in  accordance  with  the  law  as  it 
appeared  on  the  statute  books,  yet,  inasmuch 
as  the  certificates  and  deed  show  upon  their 
face  that  the  sale  was  conducted,  and  such 
certificate  and  deed  issued  under  the  provi- 
sion of  section  1530  of  the  Revised  Statutes  of 
1887  of  this  state,  as  amended  by  Laws  1895, 
p.  101,  and  Rev.  St.  1887,  §  1532,  as  amended 
by  Laws  1801,  p.  235,  the  charge  is  made  that 
such  amendatory  acts  have  not  been  passed 
as  required  by  the  Constitution  of  this  state, 
therefore  the  sale  and  deed  are  void,  and  the 
defendant  acquired  no  title  to  said  property. 

Counsel  also  contends  that  the  deeds  are 
void  for  the  reason  that  the  property  was 
sold  subject  to  redemption  within  two  years 
from  date  of  sale,  as  provided  by  the  amend- 
ment of  section  1548,  p.  101,  Laws  1805,  while 
the  original  section  before  amendment  allows 
one  year  from  the  date  of  purchase  for  re- 
demption, and  that  said  amendment  was  not 
passed  according  to  the  requirements  of  the 
Constitution. 

Rev.  St.  1887,  fi  1544,  provides:  "After  re- 
ceiving the  amount  of  the  taxes  and  costs, 
the  collector  must  make  out  In  duplicate  a 
certificate,  dated  on  the  day  of  sale,  stating 
(when  known)  the  name  of  the  person  as- 
sessed, a  description  of  the  land  sold,  the 
amount  paid  therefor,  that  it  was  sold  for 
taxes,  giving  the  amount  and  year  of  the 
Jissessment,  and  specifying  the  time  when 
the  purchaser  will  be  entitled  to  a  deed." 

Rev.  St.  1887,  |  1555.  provides:  "The 
matters  recited  in  the  certificate  of  sale  must 
be  recited  In  the  deed,  and  such  deed,  duly 
acknowledged  or  proved,  is  prima  facie  evi- 
dence that:  (1)  The  property  was  assess- 
ed as  required  by  law;  (2)  the  property  was 
equalized  as  required  by  law;  (3)  the  tax- 
Digitized  by  Google 


514 


93  PACIFIC 


REPORTER. 


(Idaho 


es  were  levied  In  accordance  with  law;  (4) 
the  taxes  were  not  paid;  (5)  at  a  proper 
time  and  place  the  property  was  sold  as  pre- 
scribed by  law,  and  by  the  proper  officer; 
(6)  the  property  was  not  redeemed;  (7)  the 
person  who  executed  the  deed  was  the  prop- 
er officer;  (8)  where  the  real  estate  was 
sold  to  pay  taxes  on  personal  property,  that 
the  real  estate  belonged  to  the  person  liable 
to  pay  the  tax." 

And  Rev.  St  1887,  g  1556,  provides :  "Such 
deed  duly  acknowledged  or  proved  Is  (ex- 
cept as  against  actual  fraud)  conclusive  evi- 
dence of  the  regularity  of  all  other  proceed- 
ings, from  the  assessment  by  the  assessor, 
Inclusive,  up  to  the  execution  of  the  deed." 

It  will  thus  be  seen  that  the  tax  certifi- 
cate and  tax  deed  to  which  objection  is  made 
recite  facts  which  it  was  not  necessary  to 
recite  In  either.  The  statute  makes  certain 
matters  in  the  deed  prima  fade  evidence  of 
certain  facts,  and  conclusive  evidence  as  to 
certain  other  facts,  and  requires  the  deed  to 
recite  the  matters  required  to  be  recited  in 
the  certificate  of  sale.  But,  assuming  that 
under  the  recitals  In  the  tax  certificate  and 
deed  the  officers  acted  under  the  authority 
of  the  amendatory  acts,  which  counsel  claim 
are  unconstitutional,  yet  we  do  not  believe 
that  the  appellant  is  In  a  position  to  ques- 
tion the  constitutionality  of  such  acts.  It 
will  be  observed  that  this  property  was  as- 
sessed for  taxes  in  the  year  1895,  and  that 
it  was  sold  in  July,  1896,  for  the  delinquent 
taxes  for  the  year  1895.  It  was  appellant's 
duty  to  bear  his  share  of  the  burdens  of  tax- 
ation. He  knew  what  the  law  was.  He 
knew  that  his  property  was  subject  to  tax- 
ation. He  knew  that  taxes  became  delin- 
quent once  a  year,  yet  from  the  year  1895 
until  after  this  action  was  commenced  the 
appellant  gave  no  attention  whatever  to  the 
duty  Imposed  upon  him  to  discharge  his 
share  of  the  burdens  of  taxation.  From  the 
evidence  It  appears  that  he  made  no  inquiry 
about  the  taxes,  that  he  never  offered  any 
payment,  and  that  he  never  ascertained 
whether  the  property  had  been  sold.  He 
permitted  others  to  pay  the  taxes.  He  stood 
by  and  permitted  a  tax  deed  to  be  issued  In 
1905  for  the  delinquent  taxes  for  the  year 
1895.  From  1895  up  until  this  suit  was  com- 
menced, August  6,  1906,  the  plaintiff  exercis- 
ed no  fixed,  specific  ownership  over  the  prop- 
erty in  controversy.  His  possession  was  cas- 
ual and  questionable,  and  after  the  execu- 
tion of  the  tax  deed  in  1905  the  defendant 
appears  to  have  been  in  possession,  and  long 
before  that  the  plaintiff's  possession  was  di- 
vided with  others. 

Under  all  the  facts  In  this  case  we  are 
clearly  of  the  opinion  that  the  appellant  is 
not  in  a  position  to  raise  the  constitutional- 
ity of  the  acts  in  question.  The  appellant  is 
certainly  guilty  of  such  laches  In  paying  his 
taxes  and  asserting  his  right  and  ownership 
to  this  property  that  he  should  not  now  be 
permitted  to  come  Into  a  court  of  equity  and 
ask  that  such  silence  be  permitted  to  inure 


to  his  benefit.  What  constitutes  laches  de- 
pends upon  the  circumstances  of  each  case. 
No  arbitrary  rule  exists,  and  it  is  for  the 
courts  to  determine  from  all  the  facts  and 
circumstances  surrounding  each  particular 
case  whether  or  not  the  party  Is  guilty  of 
laches.  16  Cyc.  152.  Sayers  v.  Burkhardt, 
85  Fed.  246,  29  C.  C.  A  137.  As  was  said  by 
the  Supreme  Court  of  Illinois  in  the  case  of 
Oakley  v.  Hurlbut,  100  111.  204,  where  the 
owner  of  property  suffers  the  same  to  be  sold 
for  taxes,  and  the  purchaser  takes  posses- 
sion and  pays  taxes  for  the  period  of  12 
years,  the  owner  will  not  be  heard  to  allege 
under  such  circumstances  that  he  was  Injur- 
ed In  that  way.  In  this  case  the  respondent 
and  his  grantor  have  paid  the  taxes  from 
1895  to  the  commencement  of  this  suit,  and 
the  appellant  has  never  paid  one  cent  of  tax- 
es. A  person  may  by  his  own  acts,  or  by  his 
own  omission  to  act,  waive  a  right  which  he 
might  otherwise  have  under  the  provisions  of 
the  Constitution.  8  Cyc.  791.  The  certifi- 
cate of  sale  issued  in  July,  1896,  for  the  de- 
linquent taxes  for  the  year  1895  Is  not  void, 
and  the  deed  made  In  April,  1905,  upon  said 
tax  sale  certificate,  even  though  the  tax  deed 
covers  sales  for  other  years,  would  not  for 
that  reason  be  void.  While  it  Is  true  that 
after  property  has  once  been  sold  for  delin- 
quent taxes  to  the  county,  It  cannot  again  be 
offered  for  sale  during  the  period  of  redemp- 
tion, still  If  the  sale  in  1896  was  valid,  and 
the  deed  Issued  thereon  is  valid,  It  is  imma- 
terial whether  the  subsequent  sales  are  val- 
id or  not.  The  grantee's  title  would  be  com- 
plete under  the  sale  made  in  1896  for  the  de- 
linquent taxes  for  the  year  1895,  and  the 
deed  Issued  thereon.  In  the  case  of  the  Co- 
operative Savings  &  Loan  Ass'n  v.  Green,  5 
Idaho,  660,  51  Pac.  770,  this  court,  speaking 
through  Justice  Sullivan,  says :  "Substantial 
compliance  with  the  requirements  of  the  law 
In  making  assessment  is  all  that  is  neces- 
sary. If  property  is  subject  to  taxation,  it 
cannot  escape  through  some  technical  failure 
of  the  officer  to  perform  his  duty,  unless  It 
has  actually  misled  the  party  to  his  Injury." 

The  appellant  not  being  in  a  position  to 
question  the  regularity  of  the  passage  of  the 
amendatory  acts  under  which  the  tax  sale 
was  held  and  the  certificate  and  deed  issued, 
and  the  law  having  been  substantially  com- 
plied with,  and  It  appearing  that  the  appel- 
lant has  in  no  way  been  misled,  we  are  clear- 
ly of  the  opinion  that  he  should  not  escape 
the  provisions  of  the  law  as  to  the  taxation 
of  his  property  and  the  divestment  of  title 
thereunder.  The  law  having  been  substan- 
tially complied  with,  and  the  sale  of  1896 
for  the  delinquent  taxes  for  1895  being  valid, 
the  court  committed  no  error  in  holding  that 
the  plaintiff  had  been  divested  of  his  title  to 
said  property. 

The  Judgment  of  the  lower  court  will  be 
affirmed  with  costs. 

AILSHIE,  C.  J.,  and  SULLIVAN,  J.,  con- 
cur. 
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STATE  ex  rel.  THOMPSON  v.  BOARD  OF 
DENTAL  EXAMINERS  OF  WASH- 
INGTON et  al. 
(Supreme  Court  of  Washington.  Jan.  15,  1908.) 

Physicians  and  Surgeons  —  Dentistry  — 

Practice— Regulations. 

3  Ballinger's  Ann.  Codes  &  St.  §  3025 
TPierce's  Code,  §  4467],  requiring  any  person 
desiring  to  practice  dentistry  to  take  an  exam- 
ination before  the  state  board  of  dental  exam- 
iners, and  providing  that  no  person  shall  be 
eligible  for  such  examination  unless  he  presents 
a  diploma  from  some  dental  college,  is  not  in- 
valid on  the  ground  that  the  requirement  for 
both  diploma  and  examination  is  unreasonable, 
the  right  to  determine  what  requirements  must 
be  met  by  an  applicant  being  within  the  exclu- 
sive province  of  the  Legislature. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Physicians  and  Surgeons,  §  1.] 

Appeal  from  Superior  Court,  Kiug  County; 
R.  B.  Albertson,  Judge. 

Mandamus  by  the  state,  on  the  relation  of 
E.  G.  Thompson,  against  the  Board  of  Den- 
tal Examiners  of  Washington  and  others,  to 
compel  the  issuance  of  a  license  to  practice 
dentistry  In  the  event  relator  successfully 
passes  an  examination.  From  a  judgment  of 
dismissal,  relator  appeals.  Affirmed. 

John  R.  Parker  and  Edwin  J.  Brown,  for 
appellant  Walter  M.  Harvey,  for  respond- 
ents. 

CROW,  J.  E.  G.  Thompson,  as  relator, 
made  application  to  the  superior  court  of 
King  county  for  a  writ  of  mandamus  to  com- 
pel W.  A.  Fishburn,  C.  S.  Irwin,  F.  R.  Fisk, 
H.  B.  Brand,  and  E.  B.  Edgars,  the  State 
Board  of  Dental  Examiners,  to  examine  him 
touching  his  qualifications  to  practice  den- 
tistry in  the  state  of  Washington,  and  to  fur- 
ther compel  such  board  to  issue  to  him  a  li- 
cense to  practice  dentistry  In  the  event  that 
he  successfully  passes  such  examination. 
The  defendants  interposed  a  demurrer  to  his 
affidavit,  which  was  sustained  by  the  trial 
court.  Thereupon  the  relator  declined  to 
plead  further,  and  an  order  of  dismissal  was 
entered,  from  which  he  has  appealed. 

It  Is  not  necessary  to  state  the  allegations 
of  the  affidavit  upon  which  the  appellant 
based  his  application  for  the  writ,  as  the 
only  defect  sought  to  be  reached  by  the  de- 
murrer was  appellant's  failure  to  allege  that 
when  he  filed  his  application,  paid  bis  fee,  and 
presented  himself  for  examination,  he  also 
presented  to  the  respondents  his  diploma 
from  some  dental  college  in  good  standing, 
with  satisfactory  evidence  of  his  rightful 
possession  of  the  same.  It  is  not  contended 
by  the  respondents  that  appellant's  affidavit 
is  defective  for  the  want  of  any  other  al- 
legation, and  for  the  puriwses  of  this  case 
it  is  conceded  that  he  has  no  such  diploma. 
Section  3025,  3  Ballinger's  Ann.  Codes  &  St. 
(section  4467,  Pierce's  Code),  provides  that: 
"Any  person  or  persons  seeking  to  practice 
dentistry  in  the  state  of  Washington  *  *  * 
after  the  passage  of  this  act  shall  file  his  or 


her  name,  together  with  an  application  for 
examination,  with  the  secretary  of  the  State 
Board  of  Dental  Examiners,  and  at  the  time 
of  making  such  application  shall  pay  to  the 
secretary  of  the  board  a  fee  of  twenty-five 
dollars,  and  to  present  him  or  herself  at  the 
first  regular  meeting  thereafter  of  said 
board  to  undergo  examination  before  that 
body.  No  persons  shall  be  eligible  for  such 
examination  unless  he  or  she  shall  be  of  good 
moral  character  and  shall  present  to  said 
board  his  or  her  diploma  from  some  dental 
college  In  good  standing  and  shall  give  satis- 
factory evidence  of  his  or  her  rightful  pos- 
session of  the  same.  *  *  • "  The  appel- 
lant's only  contention  Is  that  the  provision 
of  the  above  section  requiring  him  to  present 
his  diploma  as  a  condition  precedent  to  tak- 
ing the  examination  Is  unconstitutional  and 
void.  He  has  alleged  that  he  has  sufficient 
skill,  learning,  and  experience  to  enable  him 
to  pass  any  reasonable  or  proper  examination 
and  fit  him  for  the  practice  of  dentistry. 
He  docs  not  question  the  right  of  the  state 
to  regulate  the  practice  of  dentistry,  and 
thereby  protect  the  public  from  ignorant  and 
Incompetent  i>ersons  who  may  wrongfully 
and  fraudulently  announce  themselves  as 
qualified  and  skillful  practitioners.  In  fact, 
he  substantially  concedes  that  the  Legisla- 
ture may,  by  reasonable  enactments,  provide 
appropriate  regulations  under  which  only 
such  persons  as  are  competent  may  be  au- 
thorized to  practice.  Appellant's  apparent 
position  is  that,  while  a  valid  statute  might 
be  enacted  requiring  him  to  either  pass  an 
examination  or  present  a  diploma  from  some 
dental  college  In  good  standing,  it  cannot 
compel  him  to  do  both  without  Invading  his 
constitutional  rights.  In  other  words,  he 
contends  that.  If  he  has.  as  admitted  by  the 
demurrer,  sufficient  skill  and  knowledge  to 
fit  him  for  the  practice,  and  is  able  and 
willing  to  pass  the  examination,  he  cannot 
also  be  required  to  present  a  diploma  to  the 
board  as  a  condition  precedent  to  being  per- 
mitted to  take  such  examination.  The  stat- 
ute makes  the  same  requirements  of  all  ap- 
plicants for  examination.  No  favored  or 
preferred  classes  are  created  or  recognized. 
An  applicant  who  holds  a  diploma  must  also 
pass  the  examination.  Rightful  possession 
of  his  diploma  does  not  of  itself  authorize 
him  to  practice,  or  entitle  him  to  a  license. 
The  requirement  for  both  diploma  and  ex- 
amination as  a  test  of  knowledge  and  skill 
is  not  such  an  unreasonable  or  arbitrary  one 
as  to  Invalidate  the  statute.  The  right  to 
determine  what  requirements  must  be  met 
by  an  applicant  is  within  the  exclusive  prov- 
ince of  the  Legislature.  This  statute  was 
considered  in  the  case  of  In  re  Thompson,  30 
Wash.  377,  78  Pac.  899,  in  which  it  was  at- 
tacked as  unconstitutional,  and  sustained  by 
this  court.  Without  further  discussion,  we 
now  adhere  to  the  ruling  then  made.  The 
appellant  contends  that  case  is  not  in  point 
on  the  question  now  presented,  but  we  fall 
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to  see  any  substantial  distinction  in  the 
principles  involved. 
The  judgment  is  affirmed. 

HADLET,  C.  J.,  and  ROOT,  FULLER- 
TON,  and  MOUNT,  JJ.,  concur. 


JOHNSON  v.  GREAT  NORTHERN  LUM- 
BER CO. 

(Supreme  Court  of  Washington.    Jan.  20, 1906.) 

1.  APPEAL— VEBDICT— CONCLUSIVENESS. 

A  verdict,  approved  by  the  trial  court,  will 
not  be  disturbed  as  against  the  testimony  of  a 
witness  not  directly  contradicted  by  facts  on  the 
face  of  the  record. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §§  3948-3950.] 

2.  Masteb  and  Servant— Independent  Con- 
tractor—Existence  or  Relation. 

Evidence  held  to  support  a  finding  that  an 
individual  was  not  an  independent  contractor 
and  the  employer  was  liable  to  an  employe  for 
injuries  resulting  from  the  individual's  negli- 
gence. 

Appeal  from  Superior  Court,  Skagit  Coun- 
ty; George  A.  Joiner,  Judge. 

Action  by  Gus  Johnson  against  the  Great 
Northern  Lumber  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Kerr  &  McCord,  for  appellant. 

FULLERTON,  J.  The  respondent  brought 
tbis  action  to  recover  for  personal  injuries,  re- 
ceived by  him  while  In  the  employ  of  the  ap- 
pellant, and  which  he  alleges  were  caused  by 
the  negligent  acts  of  persons  for  whose  acts 
the  appellant  Is  responsible.  The  undisputed 
evidence  Is  that  the  appellant  was  engaged  in 
the  operation  of  a  sawmill,  and  that  the  re- 
spondent was  one  of  its  employes;  that  the 
appellant  desired  to  enlarge  its  mill,  and  em- 
ployed one  Veratt  to  excavate  some  earth  and 
rock  that  were  in  the  way  of  the  Installation 
of  some  additional  boilers ;  that  Veratt  under- 
took to  remove  the  rock  by  blasting,  and  in 
so  doing  fired  a  blast  without  notice  to  re- 
spondent and  while  respondent  was  In  the  mill 
adjoining  engaged  in  his  usual  occupation; 
that  the  blast  threw  great  quantities  of  the 
brokeu  rock  into  the  air,  some  of  which  came 
down  through  the  roof  of  the  mill  and  struck 
the  respondent,  severely  and  permanently  in- 
juring him.  The  appellant  defended  on  the 
ground,  among  others,  that  Veratt  was  an  In- 
dependent contractor,  and  that  the  negligence 
which  caused  the  respondent's  injury,  if  any 
negligence  there  was,  was  Veratt's  negligence, 
for  which  Veratt  alone  is  responsible,  and  for 
wblch  the  appellant  Is  not  liable.  The  appel- 
lant's superintendent  testified  that  he  made 
the  contract  for  removing  the  rock  with  Ver- 
att, and  that  the  contract  was  to  the  effect 
that  Veratt  should  do  the  work  on  his  own  re- 
sponsibility, being  responsible  to  the  appellant 
only  for  its  results.  At  the  conclusion  of  the 
case  the  appellant  challenged  the  sufficiency  of 


the  evidence,  and  moved  the  court  to  discbarge 
the  jury  and  enter  judgment  In  favor  of  the 
appellant  The  challenge  and  motion  were  de- 
nied, and  the  cause  was  submitted  to  the  ju- 
ry under  an  instruction  to  the  effect  that  if 
they  found  that  Veratt  was  an  Independent 
contractor  the  appellant  was  not  responsible 
for  any  injury  occurring  because  of  his  neg- 
ligent acts.  The  jury  returned  a  verdict  in 
favor  of  the  respondent  for  $3,000,  on  which 
judgment  was  afterwards  entered,  and  this 
appeal  was  taken  from  the  judgment  so  en- 
tered. 

The  appellant  contends  that  there  was  no 
contradiction,  either  directly  or  Indirectly,  of 
the  evidence  on  its  part  tending  to  show  that 
Veratt  was  an  Independent  contractor,  and 
that  in  consequence  the  court  erred  in  sub- 
mitting the  question  to  the  determination  of 
the  jury,  and  that  It  is  entitled  for  that  rea- 
son to  a  reversal  of  the  judgment  by  this 
court,  with  a  direction  to  the  court  below  to 
enter  judgment  in  its  favor.  The  appellant 
does  not  complain  that  there  was  any  error 
in  the  court's  instruction  defining  an  independ- 
ent contractor.  On  the  contrary,  it  quotes  the 
Instruction  in  its  brief  in  full,  and  expressly 
states  in  its  comment  thereon  that  it  correct- 
ly states  the  law.  It  bases  Its  claim  of  error 
entirely  on  the  fact  that  Its  evidence  on  this 
particular  point  was  wholly  uncontradicted. 
But  it  seems  to  us  that,  if  we  concede  that  the 
appellant's  witness  did  testify  to  facts  suffi- 
cient to  show  that  Veratt  was  an  independent 
contractor,  and  that  there  is  nothing  on  the 
face  of  the  record  that  directly  contradicts 
him,  it  still  would  be  going  too  far  for  this 
court  to  reverse  the  cause,  and  direct  a  Judg- 
ment in  favor  of  the  appellant 

There  still  remains  the  question  of  the  cred- 
ibility of  the  witness.  This  was  a  question 
peculiarly  within  the  province  of  the  lower 
court  and  the  jury  to  determine.  They  had 
the  witness  before  them.  They  could  observe 
his  conduct  upon  the  witness  stand,  his  appar- 
ent frankness  or  lack  of  frankness,  and  his 
demeanor  generally.  These  matters  are  not 
depicted  in  the  record,  and  this  court  Is  with- 
out opportunity  to  know  how  far  the  witness' 
credibility  was  affected  by  them.  When,  there- 
fore, the  trial  judge  and  the  jury  both  find 
that  his  evidence  was  not  sufficient  to  over- 
come the  case  made  by  the  respondent,  this 
court  ought  not  to  interfere  with  their  find- 
ing. But  we  think  the  record  itself  discloses 
matters  that  suggest  to  say  the  least,  the  im- 
probability of  the  witness'  story.  The  con- 
tract as  related  by  the  witness  was  singular- 
ly Incomplete.  The  contract  provided  that  the 
appellant  should  furnish  the  powder,  the  tools, 
and  such  helpers  as  Veratt  might  require  in 
the  performance  of  the  work  at  its  own  cost 
and  expense,  and  fixed  Veratt's  compensation 
at  a  given  sum,  yet  it  placed  no  limitation 
whatever  on  the  quantity  of  powder,  the  char- 
acter of  the  tools,  or  the  number  of  helpers 
Veratt  might  Lawfully  exact  under  It.  It  pro- 
vided also  that  Veratt  might  hire  and  dia- 
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charge  his  helpers,  but  was  silent  as  to  the 
wages  be  might  lawfully  contract  on  the  ap- 
pellant's behalf  to  pay  them.  It  may  be  that 
In  a  contract  of  this  nature  a  reasonable  lim- 
itation would  be  Implied  as  to  the  matters  not 
expressly  stipulated  for,  but  this  does  not 
meet  the  point.  The  lack  of  agreement  In 
matters  so  essential  tends  to  Impeach  the  good 
faith  of  tbe  contract.  It  leads  to  the  conclu- 
sion that  it  was  either  a  mere  subterfuge  to 
avoid  liability  on  the  part  of  the  appellant,  or 
that  It  was  an  afterthought  on  the  part  of  the 
witness.  Veratt  was  dead  at  the  time  of  the 
trial,  but  it  Is  In  the  record  that  he  had  no 
very  high  regard  of  the  obligation  be  assum- 
ed by  virtue  of  the  contract.  He  worked  on 
the  Job  at  most  only  a  day  and  a  half  before 
the  accident,  and  quit  the  morning  after. 

But  it  is  needless  to  discuss  the  matter  fur- 
ther. The  judgment  should  be  affirmed,  and 
It  will  be  so  ordered. 

HADLEY,  C.  J.,  and  RDDKIN,  MOUNT, 
and  CROW,  JJ.,  concur. 


McCART  v.  RACINE  WOOLEN  MILLS. 
BLAKE  ft  CO. 
(Supreme  Court  of  Washington.  Jan.  17,  1906.) 

Appeal — Contents  of  Record— Affidavits. 

An  appeal  from  an  order  quashing  service 
of  summons,  the  order  being  based  on  conflict- 
ing affidavits,  must  be  dismissed,  where  the  affi- 
davits are  not  taken  to  the  Supreme  Court  by  a 
bill  of  exceptions  or  a  statement  of  facts  as 
required  by  statute ;  it  being  Insufficient  to  have 
the  affidavits  certified  by  the  clerk  as  a  port  of 
the  transcript  and  to  procure  a  certificate  of  tbe 
judge  below  that  the  affidavits  were  presented 
to,  and  examined  and  passed  upon,  by  the  court 
at  the  hearing  of  the  motion  to  quash. 

[Ed.  Note.— For  cases  in  noint,  see  Cent  Dig. 
vol.  3.  Appeal  and  Error,  §§  2372-2374.] 

Appeal  from  Superior  Court,  Spokane 
County;  Miles  Poindexter,  Judge. 

Action  by  Thomas  McCart  against  the  Ra- 
cine Woolen  Mills,  Blake  &  Company.  From 
an  order  quashing  the  service  of  summons, 
plaintiff  appeals.   Appeal  dismissed. 

S.  P.  Domer,  for  appellant.  Henley  &  Kel- 
lam,  for  respondent. 

PER  CURIAM.  This  Is  an  appeal  from 
an  order  quashing  the  service  of  summons. 
The  notice  to  quash  was  heard  on  affidavits 
which  accompanied  the  motion,  affidavits  In 
answer  thereto,  and  affidavits  in  reply  to  the 
answering  affidavits.  The  respondent  moves 
to  dismiss  the  appeal.  The  motion  must  be 
granted.  This  court  has  repeatedly  held  that 
it  cannot  review  a  question  of  fact,  based  up- 
on affidavits,  unless  the  affidavits  are  brought 
before  the  court  by  the  method  provided  by 
law  for  bringing  evidence  Into  this  court. 
This  was  not  done  In  this  case.  The  appel- 
lant caused  the  affidavits  to  be  certified  by 
the  clerk  as  a  part  of  the  transcript,  and  pro- 
cured a  certificate  of  the  judge  certifying 
that  the  affidavits  were  "presented  to  the 


court,  and  examined,  and  passed  upon  by  the 
court  at  the  hearing  of  said  motion,"  but  this 
does  not  comply  with  the  statute.  The  stat- 
ute requires  that  evidence  be  brought  into 
this  court  by  a  bill  of  exceptions  or  a  state- 
ment of  facts.  Jacobson  v.  Lunn,  16  Wash. 
487,  48  Pac.  237 ;  State  v.  Anderson,  20  Wash. 
193,  55  Pac.  39;  Chevalier  &  Co.  v.  Wilson, 
30  Wash.  227,  70  Pac.  487 ;  Anderson  v.  Mc- 
Gregor, 38  Wash.  124,  78  Pac.  776 ;  Soder  v. 
Adams  Hardware  Co.,  38  Wash.  607,  80  Pac. 
775 ;  Taylor  v.  Modern  Woodmen  of  America, 
42  Wash.  304,  84  Pac.  867. 
The  appeal  is  dismissed. 


RENARD  et  al.  v.  CITY  OF  SPOKANE. 
(Supreme  Court  of  Washington.   Jan.  20,  1906.) 

1.  Municipal  Cobpobations  —  Stbeet  Im- 
pbovements  —  Special  Assessments  —  Ob- 
jections—Scope—Review. 

Objections  to  a  special  assessment  for  street 
improvement,  that  the  improvement  made  differ- 
ed materially  from  that  petitioned  for,  and  that 
the  wives  of  tbe  petitioners  did  not  sign  with 
their  husbands  where  community  property  was 
involved,  affected  only  the  regularity  of  the 
proceedings  in  ordering  the  improvement,  and 
the  regularity  of  the  assessment,  and  not  the  ju- 
risdiction of  the  city  council  to  order  the  im- 

grovement  or  levy  the  assessment,  and  could  not 
s  reviewed,  unless  proper  written  objections 
were  filed,  as  required  by  Laws  1901,  p.  240,  a 
118,  |  2. 

2.  Sake— Right  of  Appeal— Limitation. 

The  right  of  appeal  from  a  special  assess- 
ment for  street  improvement  is  purely  statu- 
tory, and  is  limited  to  those  who  nave  filed  ob- 
jections to  the  assessment  roll  before  the  city 
council,  as  required  by  Laws  1901,  p.  240,  c. 
118,  f  2. 

3.  Same  —  Protest  to  Pbopobed  Improve- 
ment. 

A  protest,  filed  with  a  city  council  against 
a  proposed  improvement  nearly  two  months  be- 
fore the  assessment  roll  was  filed  with  the  city 
clerk,  could  not  be  considered  as  objections  to 
the  assessment  roll,  required  to  be  filed  before 
the  roll  is  confirmed  by  the  city  council  by 
Laws  1901,  p.  240,  c.  118,  f  2,  in  order  to  au- 
thorize a  review  of  auch  objections  by  the  court, 
nor  were  oral  objections  made  at  the  hearing 
available  for  that  purpose,  the  statutory  provi- 
sion requiring  written  objections  being  manda- 
tory. 

Appeal  from  Superior  Court,  Spokane 
County;  Henry  L.  Kennan,  Judge. 

Special  assessment  proceedings  by  the  city 
of  Spokane  against  Charles  W.  Renard  and 
others.  From  an  order  of  the  city  council  con- 
firming the  assessment,  objectors  appealed  to 
the  superior  court,  where  the  assessment  was 
sustained,  and  objectors  appeal.  Affirmed. 

Hamblen,  Lund  &  Gilbert,  for  appellants. 
J.  M.  Geraghty  and  Alex.  M.  Winston,  for  re- 
spondent. 

RUDKIN,  J.  On  the  11th  day  of  July, 
1903,  property  owners  on  Spofford  avenue,  In 
the  city  of  Spokane,  petitioned  the  city  coun- 
cil for  the  Improvement  of  that  avenue  be- 
tween certain  points  by  grading,  parking,  and 
sldewalking.  The  petition  contained  the  fol- 
lowing specification  as  to  the  character  of  the 
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work:  44The  grade  through  the  rock  cut  on 
•aid  Spofford  avenue  to  be  made  30  feet  wide, 
20  feet  between  curb,  and  5  feet  ou  each  aide 
of  sidewalk,  the  grade  to  be  put  as  far  south 
aa  property  line."  On  February  2,  1904,  the 
city  council,  purporting  to  act  on  this  peti- 
tion, passed  an  ordinance  creating  an  assess- 
ment district,  approving  plans  and  specifica- 
tions directing  the  letting  of  a  contract  for 
the  work,  and  levying  an  assessment  to  de- 
fray the  expenses  thereof.  On  the  8th  day  of 
April,  1904,  certain  property  owners  on  the 
avenue,  Including  the  appellants  herein,  filed 
a  protest  with  the  city  council  against  the 
Improvement  of  the  street  in  accordance  with 
the  plans  prepared  by  the  city  engineer,  for 
the  reason  that  the  plans  provided  for  a 
driveway  40  feet  in  width  through  the  rock 
cut,  Instead  of  SO  feet  as  called  for  by  the 
property  owners'  petition,  and  for  the  fur- 
ther reason  that  the  cost  of  the  improvement 
was  not  to  exceed  $3,600,  whereas  the  esti- 
mated cost  of  the  proposed  improvement  was 
$5,307.90.  The  assessment  roll  on  which  the 
present  appeal  is  based  was  filed  with  the 
»ity  clerk  on  the  23d  day  of  May,  1904,  notice 
of  the  filing  was  published  on  May  26,  1904, 
and  the  time  for  hearing  objections  fixed 
for  June  28,  1904.  The  ordinance  confirming 
the  assessment  roll  was  approved  September 
20,  1904,  and  thereupon  the  appellants  here 
appealed  to  the  superior  court  The  two 
objections  urged  in  that  court  were  that  the 
improvement  made  differed  materially  from 
the  improvement  petitioned  for,  and  that  the 
wives  of  the  petitioners  did  not  sign  with 
their  husbands  where  community  property 
was  Involved.  The  court  confirmed  the  as- 
sessment, and  from  its  judgment  in  that  re- 
gard the  present  appeal  la  prosecuted. 

At  the  threshold  of  the  proceeding  the  ap- 
pellants are  met  with  the  objection  that  there 
is  nothing  before  this  court  for  review,  for 
the  reason  that  the  appellants  filed  no  written 
objections  to  the  assessment  roll  before  the 
city  council,  as  required  by  section  2  of  the 
act  of  March  16,  1901  (Laws  1901,  p.  240,  c. 
118).  That  section  provides  as  follows: 
"Whenever  any  assessment  roll  for  local  Im- 
provements shall  have  been  prepared  as  pro- 
vided by  law,  charter  or  ordinance  of  any  city 
of  the  first  class,  and  such  assessment  roll 
shall  have  been  confirmed  by  the  council 
or  legislative  body  of  such  city  after  due  and 
proper  notice  to  the  property  owner  as  pro- 
vided by  law,  charter  or  ordinance  so  that 
said  owners  of  property  may  have  a  reason- 
able opportunity  to  object  to  or  protest 
against  any  assessment  the  regularity  and 
correctness  of  the  proceedings  to  order  said 
improvement,  and  the  regularity,  validity  and 
correctness  of  said  assessment  cannot  in  any 
manner  be  contested  or  questioned  in  any 
proceeding  whatsoever  by  any  person  not 
filing  written  objections  to  such  roll,  prior 
to  the  same  being  confirmed,  aa  aforesaid, 
and  at  such  time  or  times  as  may  be  prescrib- 
ed by  the  charter  or  ordinance."    It  seems 


manifest  that  the  objections  now  urged  go  to 
the  regularity  and  correctness  of  the  proceed- 
ings in  ordering  the  improvement  and  to  the 
regularity,  validity,  and  correctness  of  the 
assessment,  and  cannot  be  reviewed  by  the 
courts,  unless  proper  written  objections  were 
filed.  Annie  Wright  Seminary  v.  Tacoma, 
23  Wash.  109,  62  Pac.  444;  McNamee  V. 
Tacoma,  24  Wash.  691,  64  Pac.  791;  Potter 
v.  Whatcom,  25  Wash.  207,  65  Pac  197; 
Young  v.  Tacoma,  31  Wash.  153,  71  Pac.  742; 
Ferry  v.  Tacoma,  34  Wash.  652,  76  Pac.  277; 
Alexander  v.  Tacoma,  35  Wash.  866,  77  Pac. 
686;  Aberdeen  v.  Lucas,  87  Wash.  190,  79 
Pac.  632. 

It  may  be,  as  contended  by  the  appellants, 
that  objections  going  to  the  jurisdiction  of 
the  city  council  to  order  the  Improvement  or 
levy  the  assessment  are  not  waived  by  fall- 
ing to  file  written  objections,  but  the  ob- 
jections under  consideration  go  merely  to  the 
regularity  of*  the  proceedings  in  ordering  the 
improvement,  and  are  not  of  a  jurisdictional 
character.  Rut  If  we  are  In  error  in  this, 
nevertheless  the  right  of  appeal  in  these  cases 
is  purely  statutory,  and  Is  limited  to  those 
who  have  filed  objections  against  the  assess- 
ment roll  before  the  city  council.  Manifestly 
the  protest  filed  with  the  city  council  against 
the  proposed  improvement  nearly  two  months 
before  the  assessment  roll  was  filed  with  the 
city  clerk  cannot  be  considered  as  objections 
to  the  assessment  roll,  and  the  oral  objec- 
tions made  at  the  hearing  were  utterly  insuf- 
ficient in  both  form  and  substance.  Further- 
more, Inasmuch  as  the  written  objections  are 
made  the  basis  of  the  hearing  before  the  city 
council  and  in  the  courts,  the  requirement 
of  the  statute  that  they  shall  be  in  writing  la 
mandatory. 

The  judgment  of  the  court  below  must 
therefore  be  affirmed. 

HADLEY,  C.  J.,  and  CROW,  DUNBAR, 
ROOT,  and  MOUNT,  JJ.,  concur.  FULLER- 
TON,  Jn  concurs  in  the  result 


(48  Wash.  862) 
McOWEN  v.  SEATTLE  ELECTRIC  CO. 

(Supreme  Court  of  Washington.   Jan.  24, 1908.) 

New  Tbial — Excessive  Verdict— Remission. 

Where  a  verdict  in  an  action  for  injuries 
was  excessive,  the  court  was  justified  is  grant- 
ing defendant  a  new  trial,  unless  plaintiff  con- 
sented to  a  substantial  remission. 

[Ed.  Note.— For  cases  in  point  aee  Cent  Dig, 
vol.  37,  New  Trial,  §§  324-329.] 

Appeal  from  Superior  Court  King  County; 
John  B.  Yaker,  Judge. 

Action  by  Charles  J.  McOwen  against  the 
Seattle  Electric  Company.  A  verdict  having 
been  returned  for  plaintiff,  the  court  grant- 
ed a  new  trial,  unless  plaintiff  would  remit 
all  sums  in  excess  of  $6,544,  and  from  the 
order  granting  a  new  trial  he  appeals.  Af- 
firmed. 
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Casey  &  Casey  and  Graves,  Palmer  &  Mur- 
phy, for  appellant.  Hughes,  MeMlcken, 
Dovell  &  Ramsey,  for  respondent. 

PER  CURIAM.  This  was  an  action  to  re- 
cover damages  for  personal  Injuries  resulting 
from  a  collision  between  two  street  cars 
operated  by  the  defendant  company.  The 
amount  of  the  damage  to  which  the  plaintiff 
was  entitled  was  the  only  issue  In  the  case. 
The  Jury  returned  a  verdict  In  his  favor  In 
the  sum  of  $25,544;  but  on  motion  of  the 
defendant  the  court  granted  a  new  trial,  un- 
less the  plaintiff  would  remit  from  the  ver- 
dict all  sums  in  excess  of  $0,544.  The  plaln- 
tiflf  refused  to  remit,  and  a  new  trial  was 
ordered.  From  this  order  the  plaintiff  has 
appealed. 

Taking  the  view  of  the  testimony  most  fa- 
vorable to  the  appellant,  both  as  to  the  extent 
of  his  injuries  and  as  to  the  impairment  of 
his  earning  capacity,  we  are  convinced  that 
the  verdict  of  the  Jury  was  excessive,  and 
that  the  court  was  amply  justified  In  grant- 
ing a  new  trial,  unless  a  substantial  remis- 
sion from  the  verdict  was  made.  In  view  of 
a  retrial  of  the  case,  we  deem  It  improper  to 
determine  at  this  time  whether  the  verdict 
as  reduced  by  the  trial  court  was  too  large 
or  too  small,  and  refrain  from  expressing 
any  opinion  on  that  question;  but,  finding 
no  error  in  the  record,  the  Judgment  is  af- 
firmed. 


PETERSON  et  al.  v.  WEIST  et  al. 

(Supreme  Court  of  Washington.    Jan.  20, 
1908.) 

Vendor  and  Purchases  —  Bona  Fide  Pur- 
chaser— Reservations — Notice. 

Where  defendants,  on  purchasing  certain 
land  in  controversy,  had  notice  of  a  reservation 
of  the  timber  from  recitals  of  a  deed  under  which 
they  claimed,  and  from  other  sources,  they  were 
not  entitled  to  rely  on  a  recital  in  such  deed 
as  to  the  time  within  which  the  owners  of  the 
timber  were  required  to  remove  the  same,  which 
was  much  shorter  than  that  specified  in  the  con- 
tract of  sale  reserving  the  timber,  but  were  bound 
to  make  inquiry  with  reference  thereto,  and 
were  therefore  charged  with  notice  that  the  own- 
ers of  the  timber  were  not  required  to  remove 
within  the  time  specified  in  the  deed. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  §§  474-494.] 

Appeal  from  Superior  Court,  Cowlitz  Coun- 
ty; W.  W.  McCredle,  Judge. 

Action  by  Gustav  Peterson  and  others 
against  F.  Weist  and  others.  From  a  Judg- 
ment for  defendants,  plaintiffs  appeal.  Af- 
firmed. 

M.  A.  Langhorne  and  Forney  &  Ponder, 
for  appellants.  Thos.  N.  Strong,  for  respond- 
ents. 

RUDKIN,  J.  Some  time  prior  to  the  11th 
day  of  February,  1897,  John  Baxter  and  wife 
agreed  to  convey  the  premises  now  in  contro- 
versy to  T.  J.  Johnson  and  Samuel  Strom, 
in  consideration  of  the  sum  of  $450  to  be 


thereafter  paid,  reserving,  however,  all  tim- 
ber growing  on  the  land.  On  February  11, 
1897,  Baxter  and  wife  sold  all  the  timber 
reserved,  except  the  cedar,  to  A.  C.  Mowrey, 
allowing  12  years  from  date  of  sale  for  the 
removal  of  the  timber.  On  December  16, 
1901,  Baxter  and  wife,  having  received  pay- 
ment of  the  purchase  price,  conveyed  to  John- 
son and  Strom  their  deed  containing  the  fol- 
lowing reservation  clause:  "Saving  and  re- 
serving therefrom  all  the  timber  of  every 
kind  and  character  now  thereon,  except  ce- 
dar, reserving  also  the  right  to  pass  over  the 
premises  wherever  necessary  to  remove  the 
timber  herein  reserved ;  possession  to  be  giv- 
en of  the  timber  and  roads  when  A  C.  Mow- 
rey's  time  is  up  upon  the  timber ;  viz. :  3 
years  from  Feb.  10,  1902."  Johnson,  one  of 
the  grantees  named  in  the  above  deed,  con- 
veyed to  the  plaintiff  Alex  Peterson  on  June 
3,  1902,  and  Strom,  the  other  grantee,  to  the 
plaintiff  G.  V.  Peterson  on  March  28,  1906. 
The  defendants  are  the  officers  and  employes 
of  the  successor  in  Interest  of  Mowrey  and 
wife  in  the  timber  contract.  The  deed  from 
Baxter  and  wife  to  Johnson  and  Strom  was 
filed  for  record  February  13,  1906;  the  deed 
from  Johnson  to  Alex  Peterson  on  January 
9,  1903;  the  deed  from  Strom  to  G.  V.  Pe- 
terson on  September  19,  1906;  and  the  tim- 
ber contract  from  Baxter  and  wife  to  Mow- 
rey and  the  assignment  thereof  on  February 
23,  1903.  The  present  action  was  brought  to 
enjoin  the  defendants  from  removing  timber 
from  the  land  under  the  Mowrey  contract. 
The  only  issue  in  the  case  was  whether  the 
plaintiffs  were  bona  fide  purchasers  for  val- 
ue and  without  notice  of  the  sale  of  the  tim- 
ber, or  rather  of  the  time  allowed  for  its  re- 
moval. The  court  below  found  that  at  the 
time  of  their  purchase  the  plaintiffs  bad 
full  notice  and  knowledge  of  the  sale  of  the 
timber  and  of  the  time  allowed  for  its  re- 
moval, and  entered  Judgment  dismissing  the 
action.  From  this  judgment,  the  plaintiffs 
have  appealed. 

The  judgment  appealed  from  Is  manifest- 
ly right  "It  is  a  well-settled  rule  that, 
where  a  purchaser  has  knowledge  or  Infor- 
mation of  facts  which  are  sufficient  to  put 
an  ordinarily  prudent  man  upon  inquiry,  and 
the  inquiry,  if  followed  with  reasonable  dili- 
gence, would  lead  to  the  discovery  of  defects 
in  the  title  or  of  equitable  rights  of  others 
affecting  the  property  in  question,  the  pur- 
chaser will  be  held  chargeable  with  knowl- 
edge thereof,  and  will  not  be  heard  to  say 
that  he  did  not  actually  know  of  them.  In 
other  words,  knowledge  of  facts  sufficient  to 
excite  inquiry  is  constructive  notice  of  all 
that  the  Inquiry  would  have  disclosed."  23 
Am.  &  Eng.  Ency.  Law  (2d  Ed.)  p.  495. 
Mann  v.  Young,  1  Wash.  T.  454;  Wickham 
v.  Sprague,  18  Wash.  466,  51  Pac.  1055 ;  Deer- 
Ing  v.  Holcomb,  26  Wash.  588,  67  Pac.  240, 
561;  Rattelmiller  v.  Stone,  28  Wash.  104, 
68  Pac.  168.  Here  the  appellants  had  no- 
tice of  the  reservation  of  the  timber  from 
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the  recitals  In  the  deed  through  which  they 
claimed  and  from  other  sources,  but  claim 
they  had  no  notice  of  the  time  allowed  for 
Its  removal,  except  the  notice  conveyed  by 
the  recital  In  the  Baxter  deed,  which  was 
three  years  from  February  10,  1902.  If  they 
had  no  notice  of  the  time  allowed  for  the  re- 
moval of  the  timber,  It  was  solely  because 
they  made  no  Inquiry.  They  could  not  blind- 
ly rely  on  the  statement  of  their  vendors 
(Foster,  Neville  &  Co.  v.  Stallworth,  62  Ala. 
547),  and  they  made  no  inquiry  from  any 
other  source.  In  fact,  they  made  no  inquiry 
of  their  vendors,  but  relied  on  the  recital 
contained  in  the  deed  transmitted  to  them 
through  the  mail.  We  think  the  court  was 
amply  warranted  in  finding  that  the  appel- 
lants had  actual  notice  of  all  of  the  facts, 
including  the  time  allowed  for  the  removal 
of  the  timber,  but  the  recital  In  the  deed  un- 
der which  they  claimed  was  sufficient  of  It- 
self to  excite  inquiry,  which,  If  followed  up, 
would  lead  to  notice. 

There  is  no  error  In  the  record,  and  the 
judgment  of  the  court  below  is  affirmed. 

HADLEY,  C.  J.,  and  FULLERTON,  CROW, 
and  MOUNT,  JJ.,  concur.  DUNBAR  and 
ROOT,  JJ.,  not  sitting. 


McMILLAN  v.  WALKER  et  al. 
(Supreme  Court  of  Washington.   Jan.  20.  1908.) 

1.  Judgment — As  Evidence  of  Title. 

Where,  in  unlawful  detainer,  plaintiff  claim- 
ed title  through  conveyances  from  one  adjudged 
the  owner  thereof  in  an  action  involving  titje, 
and  through  a  mortgage  foreclosure,  and -the 

firoceedings  in  either  action  vested  the  legal  title 
d  plaintiff,  without  barring  equities  of  defend- 
ant, the  records  in  the  actions  were  admissible, 
though  defendant  was  not  a  party  to  the  actions. 

fEd.  Note.— For  cases  in  point,  Bee  Cent.  Dig. 
vol.  30,  Judgment,  §  1233.] 

2.  Advebse  Possession— Payment  of  Taxes. 

A  remote  grantor,  under  whom  plaintiff 
claimed,  was  the  owner  of  the  legal  title  until 
April,  1006.  He  attained  his  majority  in  Feb- 
ruary, 1901.  Defendant  claimed  under  a  pur- 
chase from  a  third  person  in  1880,  but  his  evi- 
dence was  insufficient  to  establish  any  claim 
in  the  property.  He  failed  to  prove  that  he 
had  paid  any  taxes  on  the  premises.  Held,  that 
defendant's  plea  of  the  10-year  statute  of  limi- 
tations was  not  supported. 

Appeal  from  Superior  Court  Lincoln  Coun- 
ty; W.  T.  Warren,  Judge. 

Action  by  H.  H.  McMillan  against  Chas.  W. 
Walker  and  others.  From  a  judgment  for 
plaintiff,  defendant  Chas.  W.  Walker  ap- 
peals. Affirmed. 

J.  T.  Mulligan  and  Martin  &  Wilson,  for 
appellant.  Neal,  Sessions  &  Myers,  (H.  A.  P. 
Myers,  of  counsel),  for  respondent 

RUDKIN,  J.  This  was  an  action  of  unlaw- 
ful detainer  commenced  under  section  5549. 
Ballinger's  Ann.  Codes  &  St.  In  the  abstract 
appended  to  the  complaint  the  plaintiff  de- 
ralgns  his  title  as  follows:    (1)  By  patent 


from  the  United  States  to  Alice  Sutberlln; 
(2)  by  decree  of  the  superior  court  of  Lincoln 
county  In  an  action  entitled  Edmund  Sutber- 
lln v.  Alice  Sutherlln,  adjudging  that  the 
plaintiff,  Edmund  Sutherlln,  was  the  owner 
of  said  premises,  and  that  the  defendant, 
Alice  Sutherlln,  had  no  right,  title,  or  interest 
therein;  (3)  by  deed  from  Edmund  Sutherlln 
and  wife  to  Joseph  Sessions;  (4)  by  deed 
from  Joseph  Sessions  and  wife  to  the  plain- 
tiff herein;  (5)  by  sheriff's  deed,  executed  to 
the  plaintiff  herein,  on  foreclosure  of  a  mort- 
gage given  by  Alice  Sutherlln  on  the  23d  day 
of  September,  1890.  The  answer  consisted  of 
a  denial  of  the  plaintiff's  title,  and  pleas  of 
the  10-year  statute  of  limitations,  the  7-year 
statute  of  limitations,  and  fee-simple  title  in 
the  defendant  Walker.  At  the  close  of  the 
testimony  the  court  below  discharged  the 
Jury,  and  directed  a  judgment  In  favor  of 
the  plaintiff.  From  that  judgment,  the  de- 
fendant Walker  has  appealed. 

The  appellant  first  contends  that  the  court 
erred  in  admitting  In  evidence  the  records  in 
the  mortgage  foreclosure,  and  In  the  action  of 
Sutherlln  v.  Sutherlin,  above  refe— "Hi  to,  be- 
cause he  was  not  made  a  party  to  either  of 
Bald  actions.  In  so  far  as  the  mortgage  fore-, 
closure  Is  concerned,  we  deem  it  sufficient 
to  say  that  the  appellant  claimed  under  para- 
mount title,  and  was  neither  a  necessary  nor 
proper  party  to  that  action.  The  proceedings 
In  either  action  were  ample  to  vest  the  legal 
title  In  the  respondent,  and  no  claim  is  made 
that  the  judgments  barred  or  cut  off  any 
claims  or  equities  of  the  appellant.  The  re- 
spondent having  shown  a  clear  legal  title,  the 
judgment  of  the  court  below  Is  free  from 
error,  unless  the  appellant  established  one 
or  more  of  his  affirmative  defenses.  The 
plea  of  the  10-year  statute  of  limitations  is 
disposed  of  in  what  was  said  by  this  court 
in  May  v.  Sutherlln,  41  Wash.  609,  84  Pac. 
585,  involving  this  same  land.  Edmund  Suth- 
erlln, under  whom  the  respondent  claims, 
was  the  owner  of  the  legal  title  until  the  2d 
day  of  April,  1900.  He  did  not  attain  his 
majority  until  the  28th  of  February,  1901, 
and  until  that  date  the  10-year  statute  of 
limitations  did  not  commence  to  run.  The 
appellant  utterly  failed  to  prove  that  he  paid 
any  taxes  whatever  on  the  premises.  He  tes- 
tified that  he  tried  to  keep  the  taxes  up,  and 
that  Mr.  May  paid  them  for  quite  a  while 
during  the  hard  times,  at  his  request;  but 
there  was  no  evidence  upon  which  the  court 
or  jury  could  find  that  taxes  had  been  paid 
by  the  appellant,  or  at  bis  request,  for  any 
year  or  series  of  years.  The  testimony  of  the 
appellant  tending  to  show  that  he  purchased 
the  property  from  Alice  Sutherlln  In  the  year 
1890  was  contradictory  and  evasive.  It  was 
utterly  insufficient  to  establish  any  claim  or 
title  in  real  property,  and  the  court  below 
properly  so  ruled.  The  record  In  this  cause 
shows  that  the  title  to  this  land  has  been  In 
litigation  for  more  than  16  years.  As  soon  as 
one  claimant  Is  defeated  another  turns  up 
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asserting  some  claim  under  a  defendant  In 
some  former  notion.  We  fully  agree  with 
the  court  below  that  this  litigation  should 
end,  at  least  until  some  more  substantial  and 
meritorious  claim  is  asserted  against  the 
property. 

The  judgment  of  the  court  below  Is  af- 
firmed. 

HADLBY,  a  J„  and  CROW  and  ROOT, 
JJ.,  concur.  MOUNT  and  FULLERTON,  JJ„ 
not  sitting 

(48  Wash.  307) 

STATE  v.  SERIGHT. 
(Supreme  Court  of  Washington.  Jan.  17, 1908.) 

1.  Criminal  Law  —  Dismiss  ax  or  Prosecu- 
tion fob  Delay— Ttmb  fob  Motion. 

The  right  to  have  a  criminal  prosecution 
dismissed  because  the  information  was  not  filed 
within  30  days  after  accused  was  bound  over 
to  answer,  under  the  statute  providing  that,  if 
an  information  be  not  filed  or  indictment  found 
against  a  person  held  for  crime  within  SO  days 
after  the  order  holding  the  person  is  made,  the 
court  must  order  the  prosecution  dismissed,  etc., 
is  waived,  if  not  exercised  before  or  at  the  time 
accused  is  called  upon  to  plead,  and  the  motion 
to  dismiss  comes  too  late  when  made  at  the  be- 
ginning of  the  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  14,  Criminal  Law,  §§  1&7-1304,  1375.] 

2.  Inoictmbnt  and  Information—Dismissal 
fob  Failure  to  Fm&— Effect—  Filing  Nbw 
Information. 

The  dismissal  of  a  prosecution  because  of 
failure  to  file  an  information  within  SO  days 
after  accused  bad  been  held  to  answer,  as  is 
expressly  provided  by  statute,  does  not  operate 
as  a  bar  to  another  prosecution  for  the  same 
offense,  nor  does  a  discharge  compel  the  prose- 
cuting officer  to  commence  anew  before  a  com- 
mitting magistrate,  but  he  may  file  an  informa- 
tion in  the  court  before  which  accused  was 
bound  over,  compelling  him  to  appear  at  once 
upon  the  dismissal  of  the  original  proceeding. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Indictment  and  Information,  §  156.} 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty; Wm.  A.  Huneke,  Judge. 

Edna  Serlgbt  was  convicted  of  aiding  and 
assisting  a  person  to  commit  rape,  and  ap- 
peals. Affirmed. 

Nuzum  &  Nuzum,  for  appellant  R  M. 
Barnhart  and  A.  J.  Laughon,  for  the  State. 

FULLERTON,  J.  The  appellant  was  in- 
formed against,  tried,  and  convicted  for  aid- 
ing and  assisting  one  John  Grim  in  the  com- 
mission of  the  crime  of  rape.  From  the  sen- 
tence pronounced  against  her  she  appeals. 
It  appears  that  the  appellant  was  first  ar- 
rested on  October  17,  1906,  on  a  warrant  is- 
sued by  a  committing  magistrate.  An  ex- 
amination was  held  on  the  charge  on  October 
17,  1906,  at  which  time  the  magistrate  found 
that  there  was  reasonable  cause  to  believe 
her  guilty  of  the  crime  charged,  and  bound 
her  over  to  answer  to  the  superior  court  of 
Spokane  county  whenever  the  same  should 
be  prosecuted,  ordering  her  to  enter  into  a 
recognizance  with  sufficient  sureties  for  her 


appearance  therein  In 'a' penal  sum  named, 
and  stand  committed  until  such  recognizance 
was  furnished.  She  did  not  enter  into  the 
recognizance,  and  was  committed  to  the  coun- 
ty Jail.  An  information  was  filed  against  her 
in  the  superior  court  on  January  5,  1907.  At 
that  time  she  was  brought  before  the  court, 
arraigned  on  the  information,  and  asked  If 
she  was  ready  to  plead  thereto.  Thereupon 
she  pleaded  not  guilty,  and  the  cause  was 
set  down  to  be  tried  on  January  14,  1907. 
On  that  day  the  court  continued  the  cause 
until  January  17,  1907.  On  January  17th, 
she  filed  a  motion  asking  that  the  cause  be 
dismissed  because  the  Information  was  not 
filed  against  her  within  80  days  after  she 
had  been  held  to  answer.  The  motion  was 
denied,  whereupon  a  trial  was  had,  with  the 
result  before  stated.  The  ruling  of  the  court 
on  the  motion  to  dismiss  constitutes  the  only 
error  assigned  on  this  appeal. 

The  statute  relating  to  persons  held  to  an- 
swer to  a  criminal  charge  provides  that,  if 
an  Indictment  be  not  found  or  an  information 
filed  against  a  person  so  held  within  SO  days 
after  the  time  the  order  holding  the  person 
Is  made,  "the  court  must  order  the  prosecu- 
tion dismissed,  unless  good  cause  to  the  con- 
trary be  shown."  It  Is  the  appellant's  con- 
tention that  the  failure  to  find  an  indictment 
or  file  an  Information  within  the  time  pre- 
scribed subjects  the  prosecution  to  a  dismiss- 
al whenever  a  motion  Is  made  therefor,  no 
matter  at  what  stage  of  the  case,  or  what 
proceeding  may  have  Intervened  between  the 
filing  of  the  indictment  or  Information  and 
the  time  of  the  notice,  unless  the  state  at  the 
time  the  motion  is  made  shows  good  cause 
for  the  delay.  But  we  think  this  not  the 
true  meaning  of  the  statute.  Unquestionably 
a  person  bound  over  to  answer  to  a  criminal 
charge  may,  after  SO  days  from  that  time, 
have  the  proceedings  dismissed  on  motion.  If 
no  indictment  is  found  or  Information  filed 
against  him,  unless  good  cause  for  the  delay 
be  shown,  and  this  right  continues  until  the 
actual  finding  of  the  Indictment  or  filing  of 
the  information,  and  It  may  be  that  the  right 
exists  when  the  defendant  Is  called  upon  to 
plead  to  an  Indictment  found  or  information 
filed  after  the  30  days,  but  the  right  is 
waived,  if  not  exercised  before  or  at  the  time 
he  is  so  called  upon  to  plead.  This  follows 
from  the  nature  and  purpose  of  the  statute 
itself.  It  Is  manifest  that  Its  sole  purpose 
was  to  procure  for  the  accused  a  speedy 
trial,  to  enable  him  to  compel  the  prosecuting 
officer  to  proceed  against  him  within  the 
time  fixed,  or  else  dismiss  the  proceedings 
brought  against  him.  But  a  dismissal  under 
such  circumstances  does  not  operate  as  a  bar 
to  another  prosecution  for  the  same  offense, 
nor  would  a  discharge  compel  the  prosecuting 
officer  to  commence  anew  before  a  committing 
magistrate.  On  the  contrary  the  prosecuting 
attorney  may  file  such  an  Information  In  the 
court  before  which  he  was  bound  over  to  ap- 
pear at  once  upon  the  dismissal  of  the  orlgi- 
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Hal  proceeding  without  violating  any  of  the 
accused's  rights.  There  would  be  little  rea- 
son, then,  in  holding  the  statute  mandatory 
in  the  sense  that  the  original  lapse  entitled 
the  defendant  to  a  dismissal  at  any  stage  of 
the  proceedings  he  might  ask  for  It.  If  he 
can  exercise  the  right  just  before  the  trial, 
so  he  may  during  the  trial,  and  after  a  ver- 
dict of  the  jury  finding  him  guilty.  This 
would  be  to  give  the  statute  an  effect  directly 
opposite  to  that  the  Legislature  intended  it 
should  have.  It  would  make  it  a  means  of 
delaying  the  final  disposition  of  the  case, 
when  it  was  intended  to  hasten  that  event 

The  motion,  therefore,  came  too  late,  and 
the  court  did  not  err  in  refusing  to  grant  it 

The  judgment  is  affirmed. 

HADLEY,  C.  J.,  and  RUDKIN,  MOUNT, 
CROW,  ROOT,  and  DUNBAR,  JJ.,  concur. 


LANIIAM  et  ux.  v.  WEXATCHEE  CANAL 
CO. 

(Supreme  Court  of  Washington.   Jan.  20,  1908.) 

1.  Waters  —  Irrigation  —  Contracts— Con- 
struction. 

Under  an  agreement  by  which  defendant 
sold  to  plaintiffs  a  perpetual  right  to  use  a  cer- 
tain amount  of  water  from  defendant's  irriga- 
tion system,  and  plaintiffs  were  to  have  the 
right  to  raise  such  part  of  the  amount  of  water 
conveyed  by  pump  or  otherwise  as  they  might 
desire  for  the  puri>ose  of  irrigating  part  of  their 
land  lying  above  the  grade  of  defendant's  main 
canal,  plaintiffs  were  not  entitled  to  water  from 
the  ditch  of  another  company  in  which  defend- 
ant was  a  stockholder  for  the  purpose  of  irriga- 
ting that  part  of  their  land. 

2.  Same— Parol  License— Right  to  Revoke. 

The  fact  that  plaintiffs  were  permitted  to 
take  water  from  the  ditch  owned  by  the  other 
company  until  they  could  arrange  to  pump  wa- 
ter from  defendant's  canal  would  not  prevent 
defendant  from  revoking  the  permission  which 
was  granted  as  a  mere  accommodation,  even  if 
it  amounted  to  a  parol  license. 

3.  Injunction  — Temporary  Mandatory  In- 
junction—Necessary Conditions. 

If  a  mandatory  injunction  may  issue  at 
all  before  final  hearing,  it  is  only  where  plain- 
tiff* s  right  to  the  relief  is  clear  and  certain. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Injunction,  §  4.J 

Appeal  from  Superior  Court,  Chelan  Coun- 
ty; R.  S.  Steiner,  Judge. 

Action  by  Z.  A.  Lanham  and  wife  against 
the  Wenatehee  Canal  Company  for  a  manda- 
tory injunction  requiring  defendant  to  deliv- 
er water  to  plaintiffs'  land  through  a  certain 
ditch.  From  an  order  granting  a  temporary 
mandatory  injunction,  defendant  appeals. 
Reversed. 

Reeves  &  Reeves,  for  appellant 

RUDKIN,  J.  On  the  1st  day  of  June,  1904, 
the  defendant  corporation  entered  Into  a  cer- 
tain water-right  agreement  with  the  plaintiff 
Z.  A.  Lanham  whertby  the  defendant  trans- 
ferred and  sold  to  said  Lanham  a  perpetual 
right  to  the  use  of  water  from  the  irrigation 
system  of  the  defendant  company,  consisting 


of  main  and  lateral  canals  and  other  works 
in  Chelan  county,  to  the  amount  of  **/ioo 
of  one  cubic  foot  per  second,  from  April  15th 
to  October  31st  of  each  year,  commencing  with 
the  1st  day  of  June,  1904,  for  the  purpose 
of  irrigating  a  certain  38-acre  tract  of  land 
owned  by  the  plaintiffs  and  for  domestic 
purposes  incident  thereto.  It  appears  that 
about  IS  acres  of  this  land  is  situated  above 
the  level  of  the  appellant's  main  canal,  and 
is  not  susceptible  of  irrigation  therefrom  by 
gravity  flow.  In  view  of  this  fact  doubtless 
the  water-right  agreement  contained  the  fol- 
lowing provision:  "It  is  understood  and 
agreed  that  the  purchaser  is  to  have  the  right 
to  raise  such  part  of  the  amount  of  water 
herein  conveyed  by  pump  or  otherwise  as  he 
may  so  desire,  for  the  purpose  of  irrigating 
that  part  of  the  above-described  land  lying 
above  the  grade  of  the  main  canal  of  the  said 
company."  The  present  action  was  instituted 
on  the  15th  day  of  May,  1907,  praying  for  a 
mandatory  injunction  requiring  the  defend- 
ant to  deliver  water  to  the  plaintiffs'  land 
through  a  certain  ditch  known  as  the  "Set- 
tler's Ditch,"  pursuant  to  the  terms  of  said 
water-right  agreement.  Upon  a  hearing  had 
the  temporary  mandatory  Injunction  was 
granted  as  prayed,  and  from  that  order  the 
present  appeal  is  prosecuted. 

From  the  affidavits  filed  at  the  hearing  in 
the  court  below  it  satisfactorily  appears  that 
the  "Settler's  Ditch"  is  owned  by  a  corpora- 
tion other  than  the  appellant,  and  that  the 
appellant  Is  only  a  stockholder  therein.  This 
ditch  forms  no  part  of  the  appellant's  irri- 
gation system,  and  Is  not  embraced  within 
the  contract  under  which  the  respondents 
claim.  It  appears,  however,  that  the  appel- 
lant, as  a  matter  of  accommodation,  permit- 
ted the  respondents  to  take  water  from  the 
settler's  ditch  to  irrigate  that  portion  of  their 
land  that  could  not  be  irrigated  by  gravity 
flow  from  the  appellant's  main  canal,  until 
such  time  as  the  respondents  might  arrange 
to  pump  water  from  the  main  canal  for  that 
purpose.  The  court  below,  as  appears  from 
its  certificate,  was  of  opinion  that  the  re- 
spondents were  not  entitled  to  the  relief 
sought  under  the  provisions  of  the  contract 
upon  which  the  action  was  brought,  but  that, 
inasmuch  as  the  respondents  had  been  per- 
mitted to  take  water  from  the  settler's  ditch 
under  a  parol  license,  it  would  be  unjust  and 
inequitable  to  permit  a  revocation  of  that 
license,  without  notice,  under  the  circumstan- 
ces. We  are  of  opinion  that  the  court  below 
was  clearly  right  in  its  conclusion  that  the 
water-right  agreement  did  not  entitle  the  re- 
spondents to  the  water  claimed  by  them 
through  the  settler's  ditch,  on  the  showing 
made  at  the  preliminary  hearing;  but  how- 
ever unjust  and  inequitable  It  might  seem  to 
revoke  a  parol  license,  granted  as  a  mere 
matter  of  accommodation,  the  appellant  was 
clearly  within  Its  rights  when  it  did  so,  and 
the  court  was  powerless  to  prevent  it 

If  u  mandatory  injunction  may  issue  at  all 
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before  final  bearing,  It  is  only  where  the 
plaintiff's  right  to  the  relief  is  clear  and  cer- 
tain. 22  Cyc.  743.  In  this  case  the  respond- 
ents' right  to  the  relief  sought  was  not  only 
not  clear  and  certain,  but  on  the  contrary  we 
think  the  appellant  was  within  Its  legal 
rights  when  It  revoked  the  parol  license,  if 
any  existed,  and  refused  longer  to  furnish 
water  where  there  was  neither  a  legal  nor 
moral  obligation  requiring  It  so  to  do. 

The  order  of  the  court  below  is  therefore 
reversed. 

HADLEY,  C  J.,  and  FULLERTON,  CROW, 
DUNBAR,  and  MOUNT,  JJ.,  concur.  ROOT, 
J.,  concurs  In  the  result. 


HOFFMAN  et  al.  v.  DICKSON  et  ux. 
(Supreme  Court  of  Washington.  Jan.  22,  1908.) 

Appeal  —  Determination  —  Modification  — 

Inadvertent  Krrob. 

Where  a  contract  provided  for  a  deed  of 
general  warranty  to  a  certain  vacant  lot,  and 
in  an  action  for  specific  performance  the  trial 
court  found  that  oue-half  the  cost  of  certain 
party  walls  were  incumbrances  thereon,  which 
could  not  be  removed,  and  ordered  specific  per- 
formance, but  the  decree  by  apparent  inad- 
vertence recited  that  the  purchasers  were  en- 
titled to  a  deed  of  general  warranty  "subject  to 
the  liens  for  one-half  the  cost  of  constructing 
both  of  said  party  walls,"  upon  sustaining  the 
decision  of  the  lower  court  the  decree  will  be 
modified  by  striking  out  the  quoted  expression. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §«  4483-4497.] 

On  petition  for  rehearing.  Denied. 
For  former  opinion,  see  92  Pac.  272. 

PER  CURIAM.  Since  the  opinion  was  fil- 
ed in  this  cause,  and  pending  a  petition  for 
rehearing,  we  have  discovered  certain  words 
used  by  the  trial  court  In  its  decree  which 
were  not  observed  by  us  before  the  opinion 
was  filed.  The  decree  recites  that  appellants 
are  entitled  to  a  deed  of  general  warranty 
"subject  to  the  liens  for  one-half  of  the  cost 
of  constructing  both  of  said  party  walls." 
In  affirming  the  judgment  the  possible  legal 
effect  of  the  quoted  words  was  overlooked 
by  us,  since  the  matter  had  not  been  called 
to  our  attention.  We  stated  in  our  opinion 
that  appellants  are  entitled  to  a  deed  with 
covenants  of  general  warranty,  that  being 
what  was  specified  In  the  contract  Such 
should  unmistakably  be  the  provision  of  the 
decree.  The  quoted  words  must  have  been 
used  In  the  decree  by  a  mere  inadvertence, 
inasmuch  as  the  record  shows  that  the  trial 
court  found  one-half  the  cost  of  the  party 
walls  to  be  Incumbrances.  The  contract  does 
not  call  for  a  warranty  deed  subject  to  any 
incumbrances.  The  reason  the  trial  court 
did  not  require  the  present  removal  of  the 
liens  was  because,  for  reasons  stated  in  the 
main  opinion,  they  are  not  now  removable. 
The  persons  who  may  be  entitled  to  the  pay- 
ment when  the  walls  shall  be  used,  If  they 
are  ever  used,  cannot  uow  be  ascertained.  Re- 


spondents must  therefore  comply  with  their 
contract,  and  deliver  a  general  warranty 
deed ;  but  they  cannot  comply  with  the  con- 
tract by  delivering  a  warranty  deed,  which 
Is  expressly  made  subject  to  the  Incumbran- 
ces. 

We  do  not  believe  that  the  trial  court  in- 
tended the  legal  effect  which  the  words  used 
may  import,  and  we  have  not  understood  that 
respondents  so  contend.  But  that  no  contro- 
versy may  arise  as  to  the  true  meaning  of 
the  decree  it  should  be  modified  by  striking 
out  the  words  above  quoted.  In  all  other  re- 
spects the  judgment  is  affirmed,  the  petition 
for  rehearing  is  denied,  and  the  cause  Is  re- 
manded for  the  purpose  of  said  modification! 


COX  v.  DICKIE  et  al. 
(Supreme  Court  of  Washington.   Jan.  15, 1908.) 

1.  Corporations— Subscription  to  Stock- 
Actions  to  Enforce  Liability— Defenses 
—Estoppel. 

In  an  action  by  the  receiver  of  a  corpora- 
tion to  enforce  under  order  of  court  unpaid 
stock  subscriptions  for  the  benefit  of  creditors, 
it  was  no  defense  that  defendants  contracted 
with  the  corporation  to  purchase  the  stock  at 
half  its  par  value,  or  that  fraudulent  represen- 
tations induced  the  subscriptions,  or  that  there 
was  no  full  subscription  to  the  capital  stock, 
or  that  the  corporation  waB  defectively  or- 
ganized, defendants  being  estopped  to  set  up 
such  defenses. 

2.  Same— Notice— Proof. 

Under  1  Ballinger's  Ann.  Codes  &  St.  § 
42G2,  relating  to  the  calling  in  of  subscriptions 
to  corporate  stock,  and  providing  that  in  all 
cases  notice  of  each  assessment  shall  be  given 
to  the  stockholders  personally  or  by  publication 
in  some  newspaper  published  in  the  county  in 
which  the  principal  place  of  business  of  the 
company  is  located,  constructive  notice  may  be 
substituted  for  personal  notice;  and  proof,  in 
an  action  by  the  receiver  of  a  corporation  to 
enforce  under  order  of  court  unpaid  stock  sub- 
scriptions, that  the  court  directed  notice  by  pub- 
lication and  by  mail,  that  a  notice  was  pub- 
lished as  required  by  the  order,  and  that  a 
letter  containing  a  copy  of  the  notice  was  mail- 
ed to  each  of  the  stockholders,  was  sufficient 
on  the  question  of  notice. 

3.  Same. 

Where  the  receiver  of  a  corporation  was 
by  order  of  court  directed  to  collect  by  suit  from 
the  stockholders  the  balance  of  the  unpaid  stock 
held  by  them,  it  was  not  necessary  to  bring  a 
separate  action  against  each  stockholder,  there 
being  no  statute  requiring  it 

4.  Same. 

Subscribers  to  stock  of  a  proposed  corpora- 
tion were  liable  thereon,  though  the  corporation 
was  organized  under  a  different  name  from  that 
at  first  selected ;  it  appearing  that  the  sub- 
scriptions were  intended  for.  and  in  fact  were, 
subscriptions  to  the  corporation  organized. 

Appeal  from  Superior  Court,  King  County; 
R.  B.  Albertson,  Judge. 

Action  by  E.  B.  Cox,  as  receiver  of  the 
Washington  Food  Company,  against  J.  P. 
Dickie  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.  Reversed,  with  direc- 
tions. 

H.  R.  Cllse,  for  appellant.  Ira  Bronson, 
D.  B.  Trefethen,  and  Shank  &  Smith,  for 
respondents.   
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MOUNT,  J.  This  action  was  brought  by 
the  appellant,  as  receiver  of  the  Washington 
Food  Company,  against  a  large  number  of 
defendants,  upon  their  unpaid  stock  sub- 
scriptions in  that  company.  The  cause  was 
tried  to  the  court  without  a  Jury,  and  find- 
ings were  made  to  the  effect  that  the  Wash- 
ington Food  Company  was  not  legally  incor- 
porated, because  the  articles  of  Incorporation 
were  not  executed  and  filed  as  required  by 
law,  and  the  capital  stock  was  not  fully  sub- 
scribed; that  the  defendants  subscribed  for 
their  stock  believing  that  there  was  no  in- 
debtedness against  the  corporation;  and  that 
the  amount  paid  for  the  stock,  being  one-half 
the  par  value  thereof,  was  the  limit  of  lia- 
bility thereon,  because  the  stock  was  repre- 
sented to  be,  and  was,  denominated  "treas- 
ury stock,  fully  paid  and  nonassessable." 
For  these  reasons  the  action  was  dismissed. 
The  receiver  has  appealed  from  the  order  of 
dismissal. 

The  facts  In  the  case  are  substantially  as 
follows:  In  the  year  1903  certain  of  the  de- 
fendants, desiring  to  organize  a  company  for 
the  manufacture  of  breakfast  foods  in  the 
city  of  Ballard,  called  public  meetings  In 
that  city,  wherein  the  advisability  of  organiz- 
ing such  a  company  was  discussed.  After 
several  of  these  meetings-  It  was  decided  to 
incorporate  such  a  company,  and  the  persons 
who  were  to  act  as  trustees  thereof  were 
elected  at  one  of  these  meetings.  The  name 
of  the  corporation  first  adopted  was  the 
"Honeyed  Flake  Food  Company."  Subscrip- 
tions for  the  capital  stock  thereof  were  solic- 
ited and  made  under  that  name;  but  later 
on,  or  about  December  23,  1903,  it  was  de- 
cided to  incorporate  under  the  name  of  the 
Washington  Food  Company,  and  articles  of 
incorporation  were  prepared,  executed,  and 
acknowledged  under  that  name.  These  ar- 
ticles were  executed  in  triplicate,  one  copy 
fiico.  in  the  auditor's  office  of  King  county, 
where  the  principal  office  was  located,  one 
copy  sent  to  the  Secretary  of  State  at  Olym- 
pia,  and  the  other  was  kept  by  the  company. 
These  articles  were  not  exact  copies,  because 
same  of  the  copies  contained  more  names  of 
incorporators  than  others.  More  than  three 
of  the  same  persons,  however,  executed  all  of 
the  copies.  The  articles  provided  that  the 
capital  stock  of  the  company  was  $100,000, 
divided  Into  2,000  shares  of  the  par  value  of 
$50  each.  The  stock  was  not  fully  subscrib- 
ed, and  subscriptions  were  being  taken  there- 
for both  before  the  articles  were  filed  and 
afterwards.  Each  person  subscribing  for 
stock  was  required  to  pay  $25  per  share  In 
cash,  with  the  agreement  that  the  stock  was 
thereby  fully  paid  and  nonassessable.  After 
certain  subscriptions  bad  been  made,  and  at 
a  public  meeting  attended  by  stockholders 
and  others,  the  trustees  were  Instructed  to 
purchase  a  site  and  let  a  contract  for  the 
erection  of  a  building  thereon,  which  the 
trustees  did.  Subsequently  the  building  was 
completed,  and  machinery  purchased,  and  the 
same  put  into  operation.    During  all  this 


time  subscriptions  for  stock  were  being  made 
on  terms  as  above  stated,  the  total  subscrip- 
tions amounting  to  917  shares.  In  the  erec- 
tion of  the  building  and  operation  thereof 
the  company  became  largely  indebted,  and 
on  December  28,  1904,  the  appellant  was  ap- 
pointed receiver  of  the  property  and  effects 
of  the  corporation  by  the  superior  court  of 
King  county.  The  receiver  qualified,  and, 
after  exhausting  the  assets  of  the  corpora- 
tion, there  was  still  about  $7,000  of  indebt- 
edness* due  the  creditors  of  the  corporation. 
Thereupon  the  superior  court  by  order  di- 
rected the  receiver  to  collect  by  suit  from 
the  stockholders  the  balance  of  the  unpaid 
stock  held  by  them,  and  to  publish  a  demand 
therefor  in  the  Seattle  Post-Intelligencer,  and 
to  mall  a  copy  of  such  demand  to  each  of 
the  stockholders  at  his  post-office  address,  as 
shown  by  the  books  of  the  company.  This 
was  done,  and  afterwards  this  action  was 
begun. 

The  defense  is  based  upon  the  points  stat- 
ed In  appellant's  brief  as  follows:  (1)  The 
stock  was  purchased  bona  fide  as  treasury 
stock  at  a  fixed  value;  (2)  fraudulent  mis- 
representations induced  the  subscriptions  to 
stock,  there  being  no  sufficient  circumstances 
to  create  an  estoppel  or  waiver?  (3)  no  full 
subscription  to  the  capital  stock  of  the  com- 
pany; (4)  trust  fund  theory  not  applicable 
to  this  case,  since  there  is  no  showing  that 
the  creditors  relied  on  the  stock  subscrip- 
tions; (5)  defect  of  organization  of  the  com- 
pany; (6)  no  notice  of  call  for  stock  sub- 
scriptions; (7)  this  suit  should  have  been 
Instituted  as  a  separate  proceeding  against 
the  stockholders  instead  of  being  made  a 
joint  action;  (8)  there  should  be  no  liability 
against  those  whose  names  appeared  in  the 
Honeyed  Flake  Food  Company  subscription 
list;  (9)  the  receiver  should  have  sued  for 
only  so  much  of  the  unpaid  subscription  as 
was  necessary  to  pay  for  the  debts  of  the 
company;  (10)  all  of  the  stockholders  should 
have  been  made  parties  defendant  under  the 
court's  order.  The  first  five  of  these  defenses 
may  be  considered  together.  It  must  be  re- 
membered that  this  is  not  an  action  by  the 
corporation  to  enforce  collection  of  subscrip- 
tions for  stock  or  its  contracts  with  its  sub- 
scribers, but  is  an  action  brought  by  a  re- 
ceiver under  order  of  the  court  to  enforce 
such  subscriptions  for  the  benefit  of  cred- 
itors. As  between  the  corporation  itself  and 
the  stockholders  all  these  defenses  would 
probably  be  good,  but  as  between  the  stock- 
holders and  the  creditors  of  the  corporation 
another  rule  prevails.  Adamant  Mfg.  Co.  v. 
Wallace,  16  Wash.  614,  48  Pac.  415.  In  such 
cases  "it  is  no  defense  to  a  suit  by  a  cred- 
itor to  recover  his  debt  out  of  an  unpaid  sub- 
scription that  the  defendant  was  induced  to 
subscribe  to  the  stock  by  fraudulent  mis- 
representations of  the  agent  of  the  corpora- 
tion, or  by  an  agreement  which  the  corpo- 
ration had  failed  to  carry  out,  or  that  the 
corporation  was  irregularly  organized,  or 
organized  for  an  illegal  purpose,  or  has  been 
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dissolved;  nor  can  a  stockholder  set  up  in- 
formalities In  the  Issue  of  the  stock,  if  the 
corporation  has  the  power  to  create  it,  though 
he  may  show  that  the  stock  is  void  as  having 
been  issued  in  excess  of  the  limit  imposed 
by  the  charter."  26  Am.  &  Eng.  Enc.  of 
Law  (2d  Ed.)  p.  1011.  See,  also,  10  Cyc.  pp. 
244  and  249;  Mitchell  v.  Jordan,  36  Wash. 
645,  79  Pac.  311;  Cole  v.  Satsop  Railroad 
Company,  9  Wash.  487,  37  Pac.  700,  43  Am. 
St  Rep.  858.  Under  this  rule  the  trial  court 
was  clearly  In  error  In  basing  the  Judgment 
of  dismissal  upon  the  facts  found  as  stated 
above.  Such  facts,  if  true,  did  not  consti- 
tute a  defense  in  this  action,  because  the 
stockholders  were  estopped  to  say  that  the 
corporation  was  not  a  legal  one,  or  that  they 
had  a  contract  with  the  corporation  to  pur- 
chase its  stock  at  50  per  cent,  of  its  par 
value,  or  that  they  subscribed  for  its  stock 
believing  the  company  was  not  in  debt.  The 
receiver  in  this  action  represents  the  cred- 
itors.   Mitchell  v.  Jordan,  supra. 

Respondents  also  contend  that  there  was 
no  personal  notice  of  a  call  for  stock  sub- 
scriptions, and  that  for  this  reason  the  judg- 
ment must  be  sustained.  The  statute  pro- 
vides: "In  all  cases  notice  of  each  assess- 
ment shall  be  given  to  the  stockholders  per- 
sonally, or  by  publication  in  some  newspaper 
published  in  the  county  in  which  the  princi- 
pal place  of  business  of  the  company  is  lo- 
cated." Section  4262,  1  Ballinger's  Ann. 
Codes  &  St.  It  was  held  by  this  court  in 
Elderkin  v.  Peterson,  8  Wash.  674,  36  Pac. 
1089,  that  the  notice  required  by  this  section 
applies  to  assessments  made  by  the  court 
against  stockholders;  but  neither  the  stat- 
ute nor  the  decision  in  Elderkin  v.  Peterson 
requires  personal  notice.  Constructive  notice 
by  publication  may  be  substituted  for  per- 
sonal notice.  The  proof  in  this  case  shows 
that  the  court  ordered  the  receiver  to  col- 
lect the  unpaid  subscription,  and  directed  no- 
tice by  publication  and  by  mail.  The  re- 
ceiver testified  that  such  notice  was  given, 
that  he  had  a  notice  published  as  required 
by  the  order,  and  that  he  mailed  a  letter 
containing  a  copy  of  the  same  to  each  of  the 
stockholders  as  directed  by  the  order.  It  is 
true  that  a  large  number  of  the  defendants 
testified  that  they  did  not  receive  such  let- 
ter, or  know  of  the  publication;  but  actual 
personal  notice  was  not  required.  The  proof 
was  therefore  sufficient  upon  the  question  of 
notice. 

Respondents  next  contend  that  a  separate 
action  should  have  been  brought  against  each 
stockholder.  It  is  true  this  court  held  in 
Elderkin  v.  Peterson,  supra,  that  the  receiv- 
er may  bring  separate  actions  in  cases  like 
this;  but  we  have  no  statute  requiring  sep- 
arate actions  In  such  cases,  and,  since  each 
defendant  In  this  case  was  at  liberty  to  make 
his  separate  defense,  no  prejudicial  error 
can  be  based  upon  the  fact  that  a  large  num- 
ber of  defendants  were  joined  In  this  action. 
In  fact,  the  form  of  the  action  adopted  here 


Was  beneficial  to  the  defendants  by  reason 
of  the  saving  of  costs. 

It  is  also  contended  by  the  respondents, 
and  especially  by  respondent  Crossett,  who 
appears  by  separate  counsel  and  separate 
brief,  that  there  is  no  liability  against  those 
who  subscribed  for  stock  on  the  Honeyed 
Flake  Company  subscription  list.  But  the 
facts  show  conclusively  that  the  Honeyed 
Flake  Company  and  the  Washington  Food 
Company  were  the  same  company.  It  was 
intended  to  give  the  company  the  former 
name;  but  that  idea  was  abandoned,  and 
the  latter  name  chosen  as  being  the  more 
appropriate,  and  the  subscription  given  to 
the  Honeyed  Flake  Company  was  intended  for 
and  In  fact  was  a  subscription  to  the  com- 
pany, which  was  Incorporated  as  the  Wash- 
ington Food  Company.  The  mere  change 
in  the  name  did  not  release  the  subscribers. 

In  view  of  the  rule  that  the  receiver  might 
have  brought  a  separate  action  against  each 
stockholder,  It  is  unnecessary  to  notice  the 
remaining  points  presented  by  respondents. 
For  the  reasons  above  stated,  the  judgment 
of  the  trial  court  is  reversed,  and  the  cause 
remanded,  with  instructions  to  enter  Judg- 
ment against  each  of  the  defendants  as  re- 
quested by  appellant  at  the  time  of  the  trial. 

HADLET,  C  J.,  and  CROW  and  DUNBAR, 
JJ.,  concur.  FULLERTON,  RUDKIN,  and 
ROOT,  JJ.,  took  no  part. 


PERKINS  v.  PEIRCE  et  al. 
(Supreme  Court  of  Washington.   Jan.  31,  1908.) 

1.  Appeals— Pabties— Joindeb. 

Where  after  judgment  against  the  members 
of  a  firm  one  of  them  appealed  and  stated  in 
his  brief  that  his  codefendant  joined  in  the 
appeal,  but  no  notice  of  such  joinder  and  no 
appeal  bond  or  brief  was  filed  on  behalf  of 
such  other  partner,  the  appeal  as  to  him  would 
be  dismissed. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  3,  Appeal  and  Error,  §§  3126,  3127.] 

2.  Partnership  —  Contracts  — Members — In- 
dividual Liability. 

Where  a  member  of  a  firm  employed  plain- 
tiff to  perform  certain  services  for  it,  such 
member  was  individually  liable  for  the  services 
performed,  whether  the  partnership  existed,  or 
whether  the  contracting  member  had  authority 
to  make  the  contract  on  behalf  of  the  firm. 

Appeal  from  Superior  Court,  King  County; 
Arthur  E.  Griffin,  Judge. 

Action  by  John  N.  Perkins  against  John 
Peirce  and  another.  From  a  judgment  for 
plaintiff,  defendant  Fred  T.  Evans  appeals. 
Affirmed. 

Jerold  Landon  Finch,  for  appellant. 

RUDKIN,  J.  This  action  was  Instituted 
against  the  defendants  as  copartners  to  re- 
cover for  services  performed  by  the  plain- 
tiff, at  the  Instance  and  request  of  the  de- 
fendants, In  procuring  options  for  certain 
timber  lands,  and  in  placing  the  defendants 
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in  communication  with  the  owners  thereof, 
to  the  end  that  deeds  might  be  obtained  there- 
for. Trial  was  had  before  the  court  without 
a  Jury.  The  court  found  that  the  defendants 
were  copartners  as  alleged;  that  on  the  21st 
day  of  March,  1905,  they  employed  the  pteln- 
tlfT  to  procure  options  on  certain  timber 
lands  in  Clallam  county,  agreeing  to  divide 
with  him  the  difference  between  the  price 
paid  per  quarter  section  and  $1,800,  which 
was  modified  to  $1,600  per  quarter  section  on 
October  28,  1905;  that  the  defendant  Evans 
In  entering  into  the  contract  of  employment 
acted  for  himself  and  his  codefendant  Peirce; 
that  pursuant  to  his  contract  of  employment 
the  plaintiff  obtained  options  on  five  quarter 
sections  and  one  80-acre  tract  at  the  agreed 
purchase  price  of  $1,000  per  quarter  section; 
that  the  defendants  and  their  appointee  ob- 
tained title  to  all  of  said  lands:  that  the 
plaintiff  has  received  nothing  on  account  of 
his  services  In  that  behalf,  and  entered  judg- 
ment accordingly.  From  this  judgment,  the 
defendant  Evans  has  appealed. 

He  states  In  his  brief  that  his  co-defend- 
ant Pelrce  joined  In  the  appeal ;  but  no  notice 
of  such  joinder  and  no  appeal  bond  appears 
in  the  record,  and  no  brief  has  been  filed. 
As  to  the  appellant  Pelrce,  therefore,  the  ap- 
peal, if  any,  must  be  dismissed,  and  it  Is  so 
ordered.  Much  of  the  argument  of  the  ap- 
pellant Is  addressed  to  the  question  of  the 
existence  of  a  partnership  between  himself 
and  his  codefendant  Peirce;  but  In  so  far  as 
the  rights  of  the  appellant  are  concerned  we 
do  not  deem  that  question  material.  The 
contract  of  employment  was  entered  into  and 
signed  by  the  appellant,  and  whether  there 
was  a  copartnership,  or  whether  the  appel- 
lant was  authorized  to  act  for  or  bind  his 
codefendant,  is  not  an  issue  on  this  appeal. 
The  court  found  that  the  contract  was  en- 
tered into  by  the  appellant  and  the  respond- 
ent, that  the  respondent  performed  his  part 
of  the  contract,  and  has  not  been  paid  the 
stipulated  compensation  for  his  services. 
These  findings  are  sustained  by  the  testi- 
mony, and  the  judgment  against  the  appel- 
lant was  proper,  partnership  or  no  partner- 
ship, the  rights  of  the  defendant  Peirce  not 
being  before  this  court.  15  Ency.  PI.  &  Pr. 
980. 

The  judgment  is  therefore  affirmed. 

IIADLEY,  C.  J.,  and  FUDLERTON,  ROOT, 
DUNBAR,  MOUNT,  and  CROW,  JJ.,  concur. 

STURGEON  v."  TACOMA  EASTERN  R.  CO. 
(Supreme  Court  of  Washington.   Jan.  28.  1908.) 

1.  Master  and  Servant— Master's  Liabil- 
ity for  Injuries  to  Servant  —  Methods 
of  Work — Customs. 

It  cannot  be  said,  as  matter  of  law.  that  a 

brakeman  is  negligent  in  attempting  to  board  a 

moving  train,  where  the  testimony  shows  that 

such  is  the  common  custom. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 

vol.  34,  Master  and  Servant,  §f  1089-1132.] 


2.  Same— Appliances— Inspection. 

A  railroad  company  cannot  avoid  liability 
to  its  employes  by  imposing  on  them  the  duty 
of  inspection  without  affording  a  reasonable  op- 
portunity for  the  discharge  of  such  duty. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig- 
vol.  34,  Master  and  Servant,  |  718.1 

3.  Same— Actions— Question  fob  Jury. 

Plaintiff,  a  switchman  for  defendant  rail- 
road company,  while  switching  a  wood  car  at- 
tempted to  board  the  moving  car  by  taking  hold 
of  a  crosspiece  of  the  woodrack  on  the  front  of 
the  car,  and  it  broke,  letting  him  fall  to  the 
ground.  There  was  testimony  showing  it  to  be 
customary  for  brakemen  to  use  the  crosspiece 
for  such  purposes.  Held,  that  the  question 
whether  defendant  was  negligent  in  not  keep- 
ing the  rack  reasonably  safe  was  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  1015,  1020.1 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; M.  L.  Clifford,  Judge. 

Action  by  Ben  H.  Sturgeon  against  the 
Tacoma  Eastern  Railroad  Company.  From 
a  judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

Burkey,  O'Brien  &  Burkey,  for  appellant. 
E.  M.  Hay  den  and  John  A.  Shack  leford,  for 
respondent. 

RUDKIN,  J.  On  and  for  some  time  pri- 
or to  the  27th  day  of  January,  1906.  the 
plaintiff  was  in  the  employ  of  the  defendant 
as  a  brakeman  on  one  of  its  logging  trains. 
Between  the  hours  of  4:00  and  6:00  o'clock, 
of  the  morning  of  the  above  date  the  train, 
on  which  the  plaintiff  was  employed  stop- 
ped at  Nelson's  siding  on  the  line  of  the 
defendant's  road  to  take  up  some  empty 
cars  on  a  side  track.  There  was  a  flat  car 
partly  loaded  with  wood  in  front  of  the  emp- 
ties which  the  train  was  about  to  pick  up,, 
and  in  order  to  reach  the  empties  the  engine 
was  backed  up  and  attached  to  this  wood 
car.  The  wood  car  was  next  attached  to  the 
empties,  and  the  train  drawn  forward  onto 
the  main  track.  The  empties  were  then  kick- 
ed back  onto  the  main  track,  and  the  plain- 
tiff turned  the  switch  in  order  that  the  wood 
car  might  be  returned  to  its  original  posi- 
tion on  the  side  track.  As  he  turned  the 
switch  the  plaintiff  signaled  the  engineer  to 
back  the  train  onto  the  siding,  and,  as  the 
train  approached  him  at  a  speed  of  from  one 
to  four  miles  an  hour,  he  attempted  to  board 
the  wood  car  for  the  purpose  of  setting  the 
brake  when  the  car  reached  Its  proper  posi- 
tion on  the  siding,  by  placing  his  left  band 
and  left  knee  on  the  drawhead  and  seizing 
one  of  the  crosspieces  of  the  wood  rack  with 
his  right  hand.  The  crosspiece  thus  seized 
was  defective  and  gave  way.  In  an  effort  to 
save  himself  the  plaintiff  attempted  to  throw 
himself  clear  of  the  train,  but  his  left  foot 
was  caught  and  crushed.  This  action  was 
brought  to  recover  damages  for  the  injury 
thus  received.  At  the  close  of  the  plaintiff's 
case  the  court  directed  a  nonsuit,  and  from 
the  judgment  of  nonsuit  the  present  appeal 
is  prosecuted. 


Digitized  by  Google 


Wash.) 


STURGEON  t.  TACOMA  EASTERN  R.  CO. 


527 


Under  the  facts  thus  presented  two  ques- 
tions arise:  (1)  Was  there  testimony  tend- 
ing to  show  negligence  on  the  part  of 
the  respondent?  and  (2)  was  the  appellant 
guilty  of  contributory  negligence  as  a  mat- 
ter of  law?  The  respondent  contends  that 
the  wood  rack  In  question  was  not  intended 
for  use  us  a  ladder  by  trainmen  In  board- 
ing cars,  but  there  was  no  testimony  on 
this  point  On  the  other  hand  trainmen  of 
years  of  experience  testified  that  It  Is  cus- 
tomary, not  only  on  the  respondent's  road, 
but  on  all  railroads,  for  brakemen  to  board 
cars  such  as  this  In  the  identical  manner  in 
which  the  appellant  attempted  to  board  the 
car  In  question.  If  this  custom  prevailed 
and  was  known  to  the  respondent,  or  should 
have  been  known  by  the  exercise  of  reason- 
able diligence,  it  became  its  duty  to  make  its 
wood  racks  reasonably  safe  for  the  purpose 
for  which  they  were  habitually  used,  regard 
less  of  the  purpose  they  were  originally  In- 
tended to  subserve.  Wallace  v.  Seaboard 
Air  Line  Ry.  Co.,  141  N.  C.  646,  54  S.  E.  399; 
Dunn  v.  New  York  &  N.  H.  Ry.,  167  Fed. 
666,  46  C.  C.  A.  546 ;  Babcock  Lumber  Co.  v. 
Johnson,  120  Ga.  1030,  48  S.  E.  438. 

There  Is  some  controversy  between  counsel 
with  reference  to  the  testimony  relating  to 
the  condition  of  the  crosspiece  which  gave 
way  and  caused  the  appellant's  Injury.  While 
we  must  accept  the  record  as  certified  to  this 
court  we  are  satisfied  that  the  testimony  on 
this  point  was  not  correctly  reported.  Some- 
times counsel  and  the  witness  are  made  to 
refer  to  the  "brake"  on  the  car  and  some- 
times to  the  "break"  In  the  crosspiece.  To 
a  certain  extent  the  testimony  Is  unintelligi- 
ble, but  it  is  apparent  that  some  of  the  testi- 
mony at  least  referred  to  the  break  In  the 
crosspiece  on  the  wood  rack,  and  that  the 
appellant  testified  that  the  break  was  an 
old  one.  From  the  entire  record  the  jury 
would  have  been  warranted  in  finding  that 
it  is  customary  for  trainmen  to  use  the 
crosspieces  on  the  wood  racks  In  boarding 
cars  such  as  this  In  the  manner  in  which  the 
crosspiece  in  question  was  used  by  the  ap- 
pellant ;  that  this  custom  was  known  to  the 
respondent;  that  the  crosspiece  or  wood 
rack  was  not  reasonably  safe  for  that  pur- 
pose, and  that  its  defective  and  unsafe  condi- 
tion could  have  been  ascertained  by  the  re- 
spondent by  the  exercise  of  reasonable  dili- 
gence and  proper  Inspection.  Was  the  ap- 
pellant guilty  of  contributory  negligence? 
The  respondent  contends  that  he  was  for  two 
reasons:  First,  In  attempting  to  board  a 
moving  train  in  the  manner  in  which  he  did ; 
and,  second,  because  he  failed  to  inspect  the 
car  as  required  by  the  rules  of  the  company. 
It  certainly  cannot  be  said  as  a  matter  of 
law  that  a  brakeman  Is  guilty  of  negligence 
if  he  attempts  to  board  a  moving  train. 


The  testimony  shows  clearly  that  such  Is  the 
common  custom,  and  it  Is  perhaps  not  going 
too  far  to  say  that  the  existence  of  such  a 
custom  Is  a  matter  of  common  knowledge. 
Prosser  v.  Montana  Central  Ry.  Co.,  17  Mont. 
372,  43  Pac.  81,  30  L.  R.  A.  814. 

The  rule  of  the  company  which  Imposed  the 
duty  of  Inspection  on  the  appellant  Is  as  fol- 
lows: "672  (a)  Brakemen  report  to  train- 
master, assistant  superintendent,  or  superin- 
tendent, and  obey  the  conductor,  with  those 
duties  they  will  become  familiar  and  assist 
In  performing."  Other  rules  impose  the  duty 
of  inspection  on  conductors,  and  it  is  con- 
tended that  the  above  rule  Imposes  a  like 
duty  on  brakemen.  It  must  be  apparent  that 
a  brakeman  on  a  dark  morning  has  but  lit- 
tle opportunity  to  Inspect  cars  while  engaged 
in  the  discharge  of  his  other  duties,  and  a 
railroad  company  cannot  avoid  liability  to 
Its  employes  by  Imposing  upon  them  the  du- 
ty of  inspection,  unless  a  reasonable  oppor- 
tunity is  given  for  the  discharge  of  that  du- 
ty. "A  master  cannot  shift  upon  his  employes 
bis  responsibility  to  them  for  Injuries  result- 
ing from  defects  due  to  wear  and  tear,  by 
devolving  upon  them  the  duty  of  Inspection, 
unless  they  are  given  time  and  opportunity 
to  make  such  Inspection,  as  would  reveal  the 
defects.  And  this  may  be  said  to  be  the  ef- 
fect of  the  decisions.  It  is  considered  that 
such  rules  should  receive  a  reasonable  inter- 
pretation, and  that  the  obligations  of  the 
servant  should  be  determined  with  reference 
both  to  the  character  of  the  defect  and  to  his 
ability  to  make  an  examination.  Upon  this 
basis,  the  validity  of  rules  or  agreements  of 
the  ordinary  tenor,  by  which  servants  are 
obligated  to  examine  appliances,  may  ofteu 
be  upheld.  But  If  they  are  couched  in  terms 
which  indicate  a  clear  and  absolute  Intention 
on  the  employer's  part  to  Impose  a  more  ex- 
tensive obligation  upon  the  servant  than  Is 
thus  declared  to  be  permissible,  they  will  be 
treated — by  most  courts  at  all  events— as  an 
illegal  attempt  to  subject  the  latter  to  the 
duty  which  Is  incumbent  upon  the  former, 
of  seeing  that  the  plant  Is  in  a  reasonably 
safe  condition."  1  Labatt,  Master  and  Serv- 
ant, p.  1178.  See,  also,  Matchett  v.  C.  W.  & 
M.  Ry.,  132  Ind.  Sup.  334,  31  N.  E.  792; 
Strong  v.  Iowa  Central  Ry.  Co.,  94  Iowa,  380, 
62  N.  W.  799;  Holmes  v.  Southern  Pac.  Ry. 
Co..  120  Cal.  357,  52  Pac.  652. 

On  the  entire  record  we  are  of  opinion  that 
the  question  of  negligence  on  the  part  of  the 
respondent,  and  of  contributory  negligence  on 
the  part  of  the  appellant,  should  have  been 
submitted  to  the  jury  under  proper  instruc- 
tions, and,  for  the  court's  failure  so  to  do, 
the  judgment  Is  reversed,  and  a  new  trial 
ordered. 

HADLEY,  C.  J.,  and  DUNBAR  and  FUL- 
LERTON,  JJ.,  concur. 
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PORT  TOWNSEND  SOUTHERN  R.  CO.  v. 

NOLAN  et  al. 
(Supreme  Court  of  Washington.  Jan.  31. 1908.) 

1.  Evidence— Opinion  Evidence  —  Market 
Value  —  Testimony  of  Owner  —  Compe- 
tency. 

Ownership  alone  does  not  render  an  owner 
of  Jand  a  competent  witness  as  to  its  value,  if 
he  is  not  familiar  with  its  location,  quality,  or 
value. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §  2217.1 

2.  Appeal— Review— Harmless  Error. 

Though  the  owner  thereof  might  have  been 
properly  permitted  to  testify  to  the  market  val- 
ue of  his  land,  where  his  qualifications  to  do 
so  were  disputed,  and  its  value  was  shown  by 
a  number  of  witnesses  better  qualified  to  testify 
thereto,  the  exclusion  of  evidence  by  the  owner 
was  not  prejudicial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §|  4161-4170.1 

3.  Same  —  Determination  —  Affirmance  — 
Reversal  Not  Beneficial. 

In  condemnation  proceedings  to  apDroDri- 
ate  property  occupied  by  a  saloon,  a  judgment 
will  be  affirmed  in  spite  of  the  exclusion  of  evi- 
dence of  loss  by  reason  of  the  saloon  license  be- 
ing rendered  valueless  thereby,  where  the  license 
expired  pending  appeal,  and  the  owner  enjoyed 
the  full  Benefit  thereof. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  f  4461.1 

Appeal  from  Superior  Court,  Thurston 
County;  O.  V.  Linn,  Judge. 

Condemnation  proceedings  by  Port  Town- 
send  Southern  Railroad  Company  against 
Dennis  Nolan  and  another.  From  a  decree  of 
appropriation,  defendants  appeal.  Judgment 
affirmed. 

Walter  M.  Harvey  and  Vance  &  Mitchell, 
for  appellants. 

RUDKIN,  J.  This  is  an  appeal  from  a 
decree  of  appropriation  in  a  condemnation 
case.  But  two  errors  are  assigned:  First, 
the  refusal  of  the  court  to  permit  the  ap- 
pellant to  testify  to  the  market  value  of  the 
property  sought  to  be  appropriated;  and, 
second,  the  refusal  to  admit  evidence  of  the 
loss  sustained  through  the  appropriation  of 
the  property  by  taking  and  rendering  value- 
less the  saloon  license  Issued  to  the  appel- 
lant by  the  town  of  Tenino.  In  support  of 
the  first  assignment  it  is  contended:  (1) 
That  the  owner  is  always  competent  to  tes- 
tify to  the  value  of  his  own  property;  and, 
(2)  that  in  any  event  the  appellant  showed 
that  he  was  duly  qualified  in  this  case.  With 
the  first  contention  we  cannot  agree.  The 
owner  who  occupies  his  property,  and  is 
familiar  with  its  character  and  the  purposes 
for  which  it  may  be  used,  and  to  a  greater 
or  less  extent  with  land  values  in  the  com- 
munity, is  a  competent  witness.  But  the 
owner  may  have  acquired  his  property  by  de- 
vise or  descent  in  a  distant  state  or  country, 
and  know  nothing  of  Its  location,  quality, 
condition,  or  value,  and  in  such  cases  it  is 
idle  to  contend  that  he  is  competent  to  testify 
to  its  value,  or  to  any  other  fact  concerning 


It.  While,  therefore,  the  owner  may  and, 
often  does  occupy  a  different  position  towards 
his  property  than  does  a  mere  stranger,  yet 
he  must  in  all  cases  show  at  least  some  quali- 
fication before  testifying  to  its  value,  and  the 
difference  between  the  qualifications  required 
of  the  owner  and  of  a  stranger  is  one  of  de- 
gree only.  On  the  showing  made  in  this 
case  we  think  the  court  might  have  permitted 
the  owner  to  testify  to  the  market  value  of 
the  land  taken;  but  the  testimony  as  to  bis 
knowledge  and  qualification  was  extremely 
contradictory,  and  we  are  not  prepared  to  say 
that  the  court  abused  the  wide  discretion 
which  is  necessarily  vested  in  It  by  law.  Fur- 
thermore the  property  sought  to  be  con- 
demned was  a  town  lot  Its  value  depended 
largely  upon  its  size  and  location,  and  the 
opportunities  of  the  owner  for  knowing  its 
market  value  were  little  If  any  better  than 
those  of  any  other  person  familiar  with  land 
values  in  the  town.  Seven  or  eight  wit- 
nesses, whom  the  court  deemed  better  quali- 
fied than  the  appellant,  testified  to  the 
market  value  of  the  property  in  his  behalf, 
and  under  such  circumstances  we  do  not 
think  that  the  ruling  of  the  court  was  preju- 
dicial. 

On  the  second  assignment  little  need  be 
said.  The  saloon  license  has  expired  by 
operation  of  law.  The  appellant  has  enjoyed 
the  full  benefit  of  it  pending  his  appeal,  and, 
should  the  Judgment  be  reversed,  the  license 
could  not  become  an  issue  on  a  retrial,  or 
enter  into  the  question  of  damages.  As  to 
that  question  the  subject-matter  of  the  con- 
troversy has  ceased  to  exist,  and  no  benefit 
could  accrue  to  the  appellant  from  a  reversal 
of  the  judgment. 

Finding  no  substantial  error  In  the  record, 
the  judgment  is  affirmed. 

HADLEY,  C.  J.,  and  FULLERTON,  ROOT, 
DUNBAR,  MOUNT,  and  CROW,  JJ.,  concur. 


TAYLOR  v.  DEBRITZ  et  al. 

(Supreme  Court  of  Washington.  Jan.  30. 190&> 

Taxation— Payment  of  Taxes— Omission  or 
Tax  Officers. 

Where  plaintiff  after  purchasing  certain 
land  applied  in  good  faith  to  the  proper  officer 
to  pay  the  taxes  thereon,  and  payment  for  one 
year  was  not  made,  because  the  taxing  officer 
stated  that  there  were  no  taxes  unpaid  or  de- 
linquent against  the  land  except  those  which 
plaintiff  had  previously  paid,  a  tax  deed  pur- 
suant to  a  sale  for  taxes  for  the  year  for  which 
the  lands  were  in  fact  delinquent  was  void. 

Appeal  from  Superior  Court,  King  Coun- 
ty; R.  B.  Albertson,  Judge. 

Action  by  Z.  B.  Taylor  against  G.  Debrltz 
and  another.  From  a  decree  for  plaintiff,  de- 
fendants appeal.  Affirmed. 

Ralph  Simon,  for  appellants.  Hayden  & 
Langhome,  for  respondent 

PER  CURIAM.  This  was  an  action  to  set 
aside  a  tax  deed,  based  on  the  foreclosure 
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of  a  delinquency  certificate  for  the  taxes  of 
1888.  From  a  judgment  in  favor  of  the  plain- 
tiff, the  defendants  have  appealed. 

The  testimony  introduced  at  the  trial  show- 
ed, and  the  court  found:  "That  after  pur- 
chasing said  land,  beginning  with  the  year 
1889  and  each  and  every  year  thereafter, 
plaintiff  requested  from  the  proper  collecting 
officers  of  King  county  statements  of  the  tax- 
es due  as  well  as  the  taxes  delinquent  against 
said  land;  that  each  and  every  year  since 
the  purchase  of  said  land,  beginning  with  the 
year  1889,  the  proper  collecting  officers  of 
King  county  asserted  and  represented  to  the 
plaintiff  by  written  and  verbal  statement  that 
there  were  no  taxes  unpaid  or  delinquent 
against  said  land,  except  such  taxes  as  this 
plaintiff  had  theretofore  paid;  that  this 
plaintiff  has  paid  the  taxes  on  said  land  be- 
ginning with  the  taxes  assessed  for  the  year 
1889  down  to  and  including  the  taxes  assessed 
for  the  year  1906."  Considering  a  similar 
state  of  facts  In  the  recent  case  of  Bollock  v. 
Wallace  (Wash.)  92  Pac.  675,  this  court  quot- 
ed the  following  from  27  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  p.  755:  "If  the  owner  of  land, 
or  a  party  having  an  Interest  therein,  in 
good  faith  applies  to  the  proper  officer  for 
the  purpose  of  paying  the  tax  thereon,  and 
payment  is  prevented  by  the  mistake  or  fault 
of  such  officer,  •  *  •  the  attempt  to  pay 
is  considered,  in  most  jurisdictions,  as  the 
legal  equivalent  of  payment  in  so  far  as  to 
discharge  the  lien  and  bar  a  sale  for  nonpay- 
ment;" and  said:  "The  facts,  we  think,  re- 
quire the  holding  that  the  foreclosure  was 
-unauthorized  In  law,  that  the  sale  and  deed 
thereunder  were  void,  and  that  appellant  was 
not  divested  of  her  title  thereby."  To  the 
same  effect,  see  Loving  v.  McPball  (Wash.) 
92  Pac.  944. 

On  the  authority  of  the  above  cases  the 
Judgment  in  this  case  must  be  affirmed,  and 
it  is  so  ordered. 


wilson  v.  McMillan. 

(Supreme  Court  of  Washington.  Jan.  30. 1908.) 

Executors  and  Administrators  —  Sales  — 
Confirmation — Setting  Aside  Obder. 
There  is  an  irregularity  in  the  obtaining  of 
an  order  confirming  a  sale  of  real  estate  in 

fro  bate  proceedings,  approximating  constructive 
raud  on  the  estate,  so  as  to  authorize  the  set- 
ting aside  thereof,  where,  pending  objections  by 
the  heirs  to  confirmation  of  the  sale,  accompa- 
nied by  an  offer  of  M.  to  bid  10  per  cent,  ad- 
vance in  case  of  resale,  this  offer  was  with- 
drawn by  M.,  and  confirmation  obtained  by  the 
purchaser,  without  notice  to  the  executor  or 
heirs  when  higher  bids  were  available. 

Appeal  from  Superior  Court,  Lincoln  Coun- 
ty;  W.  T.  Warren,  Judge. 

Proceedings  between  W.  A.  Wilson  and  H. 
H.  McMillan,  executor  of  Martha  J.  Holburte, 
deceased.  From  an  order,  said  Wilson  ap- 
peals. Affirmed. 

W.  A.  Wilson,  pro  se.  H.  A.  P.  Myers,  for 
respondent, 
93  P.-34 
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ROOT,  J.  This  Is  an  appeal  from  an  order 
setting  aside  the  confirmation  of  a  sale  of 
real  estate  made  In  a  probate  proceeding. 
The  record  shows  that  the  sale  of  the  prop- 
erty Involved  was  first  advertised  for  June 
16,  1906,  but,  there  being  no  bidders,  the  sale 
was  postponed  until  June  23,  1906.  At  the 
sale  the  property  was  bid  in  by  the  appel- 
lant for  $1,000,  he  being  the  only  bidder.  On 
June  30,  1906,  the  executor  made  his  return, 
setting  forth  among  other  things  "that  the 
sum  of  $1,000  Is  much  less  than  the  value 
of  said  property,  but  the  undersigned  was 
unable  to  get  any  other  bid  for  the  same," 
and  recommending  the  confirmation  of  the 
sale.  Thereupon  some  of  the  heirs  of  the  de- 
ceased objected  to  the  confirmation,  and 
with  their  objections  a  written  offer  by  one 
H.  N.  Martin  was  filed,  wherein  he  agreed  In 
case  of  a  resale  to  bid  at  least  10  per  cent, 
over  and  above  the  $1,000,  and  pay  the  ex- 
pense of  such  resale.  The  matter  was  con- 
tinued from  time  to  time  until  October  24, 
1906,  when  Martin  requested  permission  to 
withdraw  the  objections  and  his  offer  to  bid 
over  $1,000  at  a  new  sale.  The  request  was 
granted,  and  the  bid  and  objections  were 
withdrawn.  The  appellant  then,  without  no- 
tice to  the  respondent  or  his  counsel,  pre- 
sented an  order  of  confirmation  to  the  judge 
of  the  court,  who  signed  the  same.  The  ex- 
ecutor, immediately  upon  learning  of  this, 
moved  to  vacate  said  order,  as  it  had  been 
made  without  his  knowledge,  and  at  a  time 
when  he  was  able  to  secure  a  larger  sum 
for  the  property.  This  motion  was  granted, 
and  It  Is  from  this  order  that  the  preseut  ap- 
peal is  prosecuted. 

It  is  contended  by  appellant  that  the  order 
of  confirmation  could  not  be  set  aside  by  the 
trial  court  In  the  absence  of  a  showing  of 
fraud  or  Irregularity  in  the  obtaining  thereof, 
and  that  none  such  appears  in  this  instance. 
We  think  there  was  an  irregularity,  and  one 
which  would  approximate  constructive  fraud 
upon  the  estate.  The  "upset"  bid  interposed 
by  Martin  would  naturally  lead  the  executor 
and  heirs  to  believe  that  no  confirmation  of 
the  sale  was  to  be  had.  When  this  was  with- 
drawn, and  an  order  of  confirmation  taken 
without  any  notice  to  the  executor,  and  at  a 
time  when  higher  bids  were  available,  we 
think  the  condition  of  affairs  existed  which 
justified  the  trial  court  In  vacating  the  order 
of  confirmation  thus  made.  Ofttimes  probate 
proceedings,  or  numerous  steps  therein,  are 
largely  ex  parte,  and  considerable  latitude 
is  accorded  by  law  to  the  court  which  has 
supervision  of  such  matters,  to  the  end  that 
the  best  interests  of  the  estate  may  be  sub- 
served. 

Finding  no  error  in  the  action  of  the  court 
In  making  the  order  appealed  from,  the  same 
Is  affirmed. 

HADLEY,  C.  J.,  and  CROW  and  DUN- 
BAR, JJ.,  concur;  FULLERTON  AND 
MOUNT,  JJ.,  did  not  sit 
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AMES  v.  FARMERS'  &  MECHANICS' 
BANK. 

(Supreme  Court  of  Washington.   Jan.  20,  1908.) 

1.  Banks  and  Banking  —  Deposits  —  Rela- 
tion Between  Bank  and  Depositob— Evi- 
dence. 

In  an  action  to  hold  defendant,  a  bank,  hav- 
ing its  chief  place  of  business  at  S.,  liable  for 
deposits  in  a  bank  at  C,  on  the  ground  that 
the  C.  bank  was  conducted  by  defendant,  an  ad- 
vertisement of  the  C.  bank  stating  that  it  was  a 
branch  of  the  S.  bank,  published  at  the  instance 
of  H.,  who  had  immediate  charge  of  the  C.  bank, 
is  competent  evidence  that  the  C.  bank  was  a 
branch  of  defendant,  in  connection  with  evi- 
dence that  it  was  mailed  directly  to  defendant 
at  its  home  office,  that  the  affairs  of  defendant 
were  largely  left  with  its  executive  officers  in 
the  immediate  charge  of  the  banking  business, 
and  that  the  C.  bank  was  organized  by  the  au- 
thority of  defendant's  vice  president,  who  placed 
II.  in  charge  thereof. 

2.  Same. 

In  an  action  to  hold  defendant  bank  for  de- 
posits in  the  C.  bank,  on  the  ground  of  its  being 
a  branch  of  defendant,  plaintiff  offered  in  evi- 
dence an  application  for  a  bond  to  secure  the 
deposits  of  public  funds  in  the  C.  bank,  and  the 
bond  executed  pursuant  thereto,  the  application 
being  made  in  the  name  of  defendant,  and  sign- 
ed by  S.  as  its  vice  president,  and  by  C.  as  its 
cashier,  and  reciting  that  the  C.  bank  was  con- 
trolled by  defendant,  and  that  defendant  held 
itself  responsible  for  it,  and  the  bond,  executed 
by  both  banks  as  principals,  reciting  such  con- 
trol of  the  C.  bank  by  defendant;  and,  though 
no  previous  authority  from  defendant's  board 
of  directors  to  such  officers  to  sign  such  papers 
was  shown,  such  officers  were  shown  to  be  large- 
ly charged  with  control  of  its  affairs,  and  it 
was  otherwise  shown  that  its  president  had  prac- 
tically the  same  knowledge  of  such  matters  as 
they  had.  Held,  that  the  evidence  was  admis- 
sible ;  it  being  for  the  jury  to  say  whether  de- 
fendant's board  of  directors,  by  the  exercise  of 
reasonable  and  ordinary  diligence,  which  they 
were  bound  to  exercise,  should  not  have  known 
the  facts. 

3.  Same. 

So  under  such  circumstances  letters  written 
to  defendant  on  letter  heads  of  the  C.  bank,  con- 
spicuously stating  that  it  was  a  branch  of  de- 
fendant, and  letters  written  by  and  to  defend- 
ant's officers,  on  their  face  having  some  bearing 
on  the  subject,  are  admissible  for  what  they  are 
worth  on  the  question  of  the  C.  bank  being 
a  branch  of  defendant. 

4.  Appeal— Review— Record. 

Where  a  part  of  the  writing  under  which 
plaintiff  claims  as  assignee  was  detached  and  ex- 
cluded as  improper,  the  segregation  being  at  the 
instance  of  defendant,  and  there  is  enough  in 
the  record  to  show  assignments  supporting  plain- 
tiff's right  to  sue,  but  the  excluded  part  is  not 
in  the  record,  it  cannot  be  said  that  it  was  er- 
ror to  admit  a  part  of  the  writing. 

5.  Trial— Instructions— Necessity. 

There  was  no  error  in  refusing  to  charge  on 
defendant's  so-called  affirmative  defense,  in  an 
action  against  defendant  bank  to  recover  de- 
posits made  in  the  C.  bank,  on  the  ground  that 
such  bank  was  a  branch  of  defendant,  such  de- 
fense being  the  mere  statement  that  plaintiff, 
with  the  assignors  of  his  claims,  had  been  in 
possession  and  control  of  the  assets  of  the  C. 
bank,  and  that  no  part  thereof  had  ever  come 
into  the  possession  of  defendant  or  its  agents ; 
the  whole  controversy  raised  by  the  complaint 
and  denials  thereto  being  whether  defendant 
had  all  the  time  been  in  possession  through  its 
agents,  so  that  the  affirmative  matter  raised  no 
new  issue,  and  it  not  only  not  being  capable  of 
being  treated  as  intended  for  purposes  of  set- 
off, as  defendant  in  no  way  admitted  a  liability, 


but  the  evidence  not  showing  the  value  of  as- 
sets, and  it  being  conceded  by  plaintiff  that 
whatever  assets  of  the  C.  bank  remained  should 
be  applied  to  reduce  the  judgment  against  de- 
fendant. 

0.  Banks  and  Banking— Deposits— Actions 
by  Depositor— Instructions. 

An  instruction  in  an  action  against  the  8. 
bank  for  deposits  made  in  the  C.  bank  that  one 
is  liable  to  the  same  extent  by  subsequent  rati- 
fication that  he  would  be  by  precedent  author- 
ity, and  that,  if  the  jury  should  find  that  any 
officer  of  defendant  bank  purported  to  start  or 
open  a  bank  at  C,  and  to  do  business  on  behalf 
of  defendant,  representing  that  it  was  a  branch 
of  defendant,  and  that  defendant,  through  its 
officers  or  stockholders  became  aware  thereof, 
and  failed  within  a  reasonable  time  to  repudi- 
ate said  things,  then  defendant,  by  and  through 
its  officers  and  stockholders,  is  presumed  to  have 
ratified  such  things,  and,  if  ratified,  will  be 
bound  thereby,  does  not  authorize  the  finding  of 
a  ratification  on  mere  constructive  knowledge, 
but  on  knowledge  coming  to  defendant  through 
its  officers  or  stockholders. 

7.  Appeal— Review— Record. 

The  court's  finding  on  exceptions  to  plain- 
tiffs cost  bill  cannot  De  reviewed;  the  record 
showing  merely  that  after  a  hearing  and  after 
being  fully  advised  the  court  denied  the  excep- 
tions, and  there  being  nothing  in  the  statement 
of  facts  showing  what  evidence  was  before  the 
court  at  such  hearing,  or  what  matters  or  facte 
were  considered  by  the  court  in  reaching  its 
conclusion,  and  the  parties  not  agreeing  as  to 
such  matter. 

Appeal  from  Superior  Court,  Spokane 
County;  Wm.  A.  Huneke,  Judge. 

Action  by  A-  A.  Ames  against  the  Farmers' 
&  Mechanics'  Bank.  Judgment  for  plaintiff, 
and  new  trial  denied.  Defendant  appeals. 
Affirmed. 

Merritt,  Oswald  &  Merrltt,  for  appellant. 
H.  M.  Stephens,  for  respondent 

HADLEY,  C.  J.  This  Is  an  action  to  re- 
cover the  balance  of  unpaid  bank  deposits. 
The  complaint  states  104  causes  of  action 
representing  the  claim  of  the  plaintiff  as  a 
depositor  on  his  own  account,  and  also  those 
of  103  other  depositors  assigned  to  the  plain- 
tiff for  the  purposes  of  suit.  The  complaint 
avers  that  the  defendant,  Farmers'  &  Me- 
chanics' Bank,  is  a  corporation  under  the 
laws  of  this  state,  having  Its  principal  place 
of  business  in  Spokane,  and  that  it  is  author- 
ized by  its  articles  of  incorporation  to  do  a 
general  banking  business  in  as  many  places 
as  It  may  determine  to  carry  on  such  busi- 
ness. It  is  alleged  that  the  defendant  also 
did  a  general  banking  business  at  Cheney  In 
Spokane  county  from  the  5th  day  of  July, 
1904,  to  the  6th  day  of  July.  1906;  that  the 
business  so  done  at  Cheney  was  transacted 
under  the  name  of  "Farmers'  &  Merchants' 
Bank."  In  the  first  cause  of  action  It  is  al- 
leged that  from  time  to  time  the  plaintiff  de- 
posited with  the  defendant,  through  its  offi- 
cers and  agents  doing  business  at  Cheney, 
various  sums  of  money,  and  that  on  the  6th 
and  7th  days  of  July,  1908,  the  plaintiff  had 
on  deposit  with  defendant  at  Cheney,  and  the 
defendant  then  owed  the  plaintiff,  the  sum  of 
$772.20,  which  remains  unpaid;  that  on  said 
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July  7th  the  defendant  refused  to  pay  to 
plaintiff  said  sum  or  any  part  thereof,  and 
still  refuses  so  to  do;  that  on  said  date  the 
defendant  purported  to  close  Its  doors  and 
business  at  Cheney.  Similar  allegations  are 
made  as  the  basis  of  the  other  causes  of  ac- 
tion, including  also  allegations  as  to  the  as- 
signments to  plaintiff.  Judgment  is  prayed 
for  the  sum  of  $ 10,745.03,  with  interest  By 
stipulation  It  was  agreed  that  one  answer 
should  be  treated  as  a  separate  answer  to 
each  of  the  causes  of  action.  The  answer 
denies  that  the  defendant  did  a  banking  busi- 
ness at  Cheney,  admits  that  it  did  a  general 
banking  business  at  Spokane,  but  denies  any 
indebtedness  on  account  of  the  matters  set 
forth  in  the  complaint  The  cause  was  tried 
by  a  jury,  and  a  verdict  was  returned  in 
favor  of  plaintiff  for  the  sum  of  $10,004.06. 
Judgment  was  entered  for  the  amount  of  the 
verdict  and  for  costs.  Defendant  moved  for 
a  new  trial,  which  was  denied,  and  it  has  ap- 
pealed. 

There  is  but  one  designated  assignment  of 
error  in  the  brief,  which  is  that  the  court 
erred  in  overruling  the  motion  for  a  new 
trial.  Many  separate  points  are  discussed  in 
argument  as  included  within  the  one  assign- 
ed as  error.  We  will  now  consider  the  points 
which  are  specifically  argued  In  the  brief. 
An  advertisement  of  the  bank  at  Cheney  was 
published  In  the  Cheney  Free  Press,  a  news- 
paper published  at  Cheney.  It  was  publish- 
ed at  the  instance  of  a  Mr.  Hennlng,  who  had 
immediate  charge  of  the  bank  at  Cheney. 
Henning,  respondent  claims,  acted  as  the  agent 
of  appellant,  but  appellant  denied  his  agency. 
The  advertisement  was  as  follows: 

"The  Farmers'  &  Merchants'  Bank,  Cheney, 
Wash. 

"(Branch  of  the  Farmers'  &  Mechanics'  Bank 
of  Spokane.   Capital,  $50,000.) 

"To  the  Public :  We  have  opened  for  busi- 
ness in  our  temporary  location  opposite  the 
post  office,  and  respectfully  invite  your  pat- 
ronage. Even  if  you  have  no  business  to 
transact,  we  shall  be  pleased  to  have  you  call 
and  get  better  acquainted  with  us. 
"Very  truly  yours, 

"A.  H.  Hennlng,  Cashier. 

"General  Banking  Business.  Bank  Drafts 
and  Money  Orders.  Interest  Paid  on  Time 
Deposits." 

It  will  be  observed  that  the  advertisement 
states  that  the  bank  at  Cheney  is  a  "branch 
of  the  F  armers'  &  Mechanics'  Bank  of  Spok- 
ane." It  was  offered  in  evidence  by  respond- 
ent and  was  admitted  with  the  understand- 
ing that  it  was  competent  evidence  as  bearing 
upon  the  fact  that  the  bank  at  Cheney  was 
a  branch  of  appellant  if  the  advertisement 
was  brought  to  the  attention  of  appellant 
and  with  the  further  understanding  that  it 
would  be  followed  with  other  evidence  show- 
ing that  it  was  brought  to  appellant's  atten- 
tion.  The  publisher  of  the  newspaper  after- 


wards testified  that  he  mailed  the  paper, 
postage  prepaid,  to  the  appellant  at  Spokane. 
The  argument  is  made  that  the  advertise- 
ment was  no  more  than  the  declaration  of 
one  who  claimed  after  the  transaction  to 
have  been  an  agent  We  think,  In  view  of 
the  whole  evidence,  it  was  not  incompetent 
The  evidence  tended  to  show  that  the  affairs 
of  the  bank  were  by  a  course  of  dealing  large- 
ly left  with  the  executive  officers  in  the  im- 
mediate charge  of  the  banking  business. 
The  testimony  without  doubt  showed  that 
the  bank  at  Cheney  was  organized  by  the 
authority  of  Mr.  Swanson,  vice  president  of 
appellant  and  that  Mr.  Henning  was  by  him 
placed  in  charge.  The  publication  in  the  pa- 
per was  a  direct  assertion  to  the  public  that 
the  bank  at  Cheney  was  a  branch  of  appel- 
lant; and  when  it  appeared  that  the  paper 
containing  the  advertisement  was  mailed  di- 
rectly to  the  appellant  at  its  home  office,  it 
was  for  the  jury  to  say  under  all  the  circum- 
stances whether  appellant  had  knowledge  of 
its  contents.  The  same  was  true  of  an  ad- 
vertising circular,  which  contained  a  similar 
statement,  and  to  which  objection  was  also 
made.  That  this  circular  was  received  at  ap- 
pellant's Spokane  bank  was  testified  by 
Swanson,  but  he  did  not  say  that  he  knew 
that  otber  officers  saw  it 

A  depository  bond  and  the  application  to 
the  surety  company  therefor  were  admitted 
in  evidence  over  appellant's  objection.  The 
bond  was  made  to  secure  the  treasurer  of  the 
city  of  Cheney  who  had  selected  the  bank  at 
Cheney  as  a  depository  for  public  moneys. 
The  application  was  made  in  the  name  of  ap- 
pellant, and  was  signed  by  Swanson  as  appel- 
lant's vice  president,  and  by  Mr.  Claney  as 
its  cashier.  It  contained  the  following  state- 
ment: "This  application  made  to  secure 
bonds  for  purpose  of  protecting  against 
loss  all  moneys  deposited  in  Farmers'  &  Mer- 
chants' Bank  of  Cheney,  Washington,  a  pri- 
vate Institution  controlled  by  this  bank,  and 
this  bank  holding  itself  responsible  for  said 
bank."  The  bond,  executed  in  pursuance  of 
the  application,  was  executed  by  both  banks 
as  principals,  and  by  Fidelity  &  Deposit  Com- 
pany of  Maryland  as  surety,  and  contained 
the  following  recitals:  "Whereas,  the  Farm- 
ers' &  Merchants'  Bank  of  Cheney,  Washing- 
ton, Is  controlled  by  the  Farmers'  &  Mechan- 
ics' Bank  of  Spokane,  Washington;  and 
whereas  said  Farmers*  &  Merchants'  Bank 
has  been  selected  by  said  A.  L.  Ames,  treas- 
urer of  the  city  of  Cheney,  Washington,  as  a 
depository  for  public  moneys  coming  into  his 
hands  as  said  treasurer;  and  whereas,  by 
reason  of  the  Farmers'  &  Mechanics'  Bank 
of  Spokane,  Washington,  controlling  and  di- 
recting the  Farmers'  &  Merchants'  Bank  of 
Cheney,  Washington,  it  Is  deemed  proper  that 
the  Farmers'  &  Mechanics'  Bank  of  Spokane, 
Washington,  join  as  a  co-principal  In  this 
bond  to  said  A.  D.  Ames,  treasurer  of  the 
city  of  Cheney,  Washington."  We  think  it 
was  not  error  to  admit  these  exhibits.   It  Is 
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contended  that  the  application  and  bond  were 
admitted  without  showing  any  authority  of 
appellant  to  Swanson  and  Claney  to  execute 
them.  It  is  true  that  previous  authority 
from  the  board  of  directors  was  not  directly 
shown;  but  the  exhibits  did  show  knowledge 
on  the  part  of  two  of  the  active  executive 
officers  of  the  bank  that  the  bank  at  Cheney 
was  being  held  out  as  a  branch  of  appellant, 
and  that  the  treasurer  of  the  city  of  Cheney, 
who  was  about  to  become  a  depositor  of  pub- 
lic funds,  so  understood  It  With  this  knowl- 
edge on  the  part  of  two  such  active  officers 
who,  as  the  evidence  tended  to  show,  were 
largely  charged  with  the  control  of  the  bank's 
affairs,  It  was  for  the  jury  to  say  whether 
the  course  of  dealing  of  appellant  was  such 
as  showed  that  the  knowledge  of  these  of- 
ficers became,  under  the  circumstances,  the 
knowledge  of  appellant  It  was  also  shown 
that  the  president  of  appellant  possessed 
practically  the  same  knowledge  upon  the  sub- 
ject as  that  of  the  vice  president  and  cashier. 
Without  doubt  the  patrons  of  the  bank  at 
Cheney  must  have  understood  from  its  be- 
ginning that  It  was  a  branch  of  appellant,  and 
the  evidence  shows  that  such  transactions 
were  had  between  the  two  banks  as  may  well 
be  said  to  have  indicated  such  a  relationship. 
It  was  therefore  for  the  Jury  to  say  whether 
appellant's  board  of  directors,  by  the  exercise 
of  reasonable  and  ordinary  diligence,  should 
have  known  the  facts.  It  was  the  duty  of 
the  directors  to  exercise  such  diligence  In  the 
premises.  In  Martin  v.  Webb,  110  U.  S.  7, 
3  Sup.  Ct.  428,  28  L.  Ed.  49,  the  court  said: 
"Directors  cannot,  In  Justice  to  those  who 
deal  with  the  bank,  shut  their  eyes  to  what 
is  going  on  around  them.  It  is  their  duty  to 
use  ordinary  diligence  In  ascertaining  the 
condition  of  Its  business,  and  to  exercise  rea- 
sonable control  and  supervision  of  Its  officers. 
They  have  something  more  to  do  than  from 
time  to  time  to  elect  the  officers  of  the  bank, 
and  to  make  declarations  of  dividends.  That 
which  they  ought,  by  proper  diligence,  to 
have  known  as  to  the  general  course  of  busi- 
ness in  the  bank,  they  may  be  presumed  to 
have  known  in  any  contest  between  the  cor- 
poration and  those  who  are  Justified  by  the 
circumstances  In  dealing  with  Its  officers  up- 
on the  basis  of  that  course  of  business." 
See,  also,  Coolldge  v.  Scherlng,  32  Wash.  557, 
73  Pac.  682;  Rattlemlller  v.  Stone,  28  Wash. 
104,  68  Pac.  168. 

Numerous  other  objections  were  made  to 
the  admission  of  testimony  In  the  way  of  let- 
ters written  by  appellant's  officers,  and  of 
letters  addressed  to  them.  What  has  been 
hereinbefore  said  applies  to  that  testimony. 
Upon  its  face  It  at  least  had  some  bearing 
upon  the  subject  In  hand.  Letter  heads  of 
letters  sent  from  the  bank  at  Cheney  to  ap- 
pellant contain  the  statement  In  a  conspicu- 
ous way  that  the  one  bank  was  a  branch  of 
the  other.  A  letter  written  by  appellant's 
cashier  related  to  the  lease  of  the  premises 
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occupied  by  the  bank  at  Cheney.  All  this 
evidence  was  admissible  for  whatever  value 
it  possessed,  and  it  was  for  the  jury  to  pass 
upon  the  questions  of  knowledge  and  author- 
ity as  heretofore  stated. 

Objection  was  made  to  the  Introduction  of 
the  writing  under  which  respondent  claims  as 
assignee  of  the  other  claimants.  It  Is  urged 
that  a  part  of  the  writing  was  detached  and 
excluded  as  Improper,  and  that  It  was  error 
to  admit  only  a  part  of  it  The  detached  pari 
is  not  In  the  record,  and  we  cannot  determine 
whether  it  was  properly  excluded  or  not 
The  record  shows  that  the  segregation  of 
parts  of  the  writing  was  at  the  instance  of 
appellant  There  is  sufficient  in  the  record 
to  show  assignments  supporting  respondent's 
right  to  sue. 

Appellant  complains  that  the  court  did  not 
instruct  the  Jury  concerning  what  it  calls  Its 
affirmative  defense.  That  defense  was  the 
mere  statement  that  respondent,  together 
with  his  assignors,  had  been  in  possession  and 
control  of  the  assets  of  the  bank  at  Cheney, 
and  that  no  part  thereof  had  ever  come  into 
the  possession  of  appellant  or  its  agents.  The 
whole  controversy  raised  by  the  complaint, 
and  denials  thereto,  was  whether  appellant 
had  all  the  time  been  in  possession  through 
its  agents.  The  affirmative  matter,  therefore, 
raised  no  new  issue.  It  could  not  be  treated 
as  Intended  for  the  purposes  of  set-off,  for 
appellant  in  no  way  admitted  a  liability 
against  which  there  could  be  a  set-off.  More- 
over the  evidence  did  not  show  the  value  of 
the  assets  so  that  the  jury  could  make  appli- 
cation thereof  by  way  of  set-off.  It  was 
shown  that  a  dividend  payment  had  been 
made  from  the  assets  upon  deposits,  and  It 
Is  conceded  by  respondent  that  whatever  re- 
mains by  way  of  assets  should  be  applied  to 
reduce  the  judgment  against  appellant;  but 
it  Is  contended  that  the  possession  of  the  as- 
sets is  held  for  appellant  by  agents  of  the 
latter,  and  under  the  issues  the  finding  of 
the  Jury  would  seem  to  establish  such  fact. 
The  court,  therefore,  did  not  err  in  refusing 
to  instruct  as  to  the  so-called  affirmative  de- 
fense. The  court  instructed  the  jury  In  ef- 
fect that  one  Is  liable  to  the  same  extent  by 
subsequent  ratification  that  he  would  be  by 
precedent  authority ;  that  if  they  should  find 
that  any  officer  of  appellant  purported  to  start 
or  open  a  branch  bank  at  Cheney,  and  to  do 
business  on  behalf  of  appellant  represent- 
ing that  it  was  a  branch  bank  of  appellant, 
and  that  the  appellant,  through  Its  officers  or 
stockholders  thereafter  became  aware  there- 
of, and  failed  within  a  reasonable  time  to  re- 
pudiate said  things,  then  It  by  and  through 
Its  officers  and  stockholders.  Is  presumed  to 
have  ratified  such  things,  and,  if  ratified,  it 
will  be  bound  thereby.  It  Is  contended  that 
the  doctrine  of  ratification  or  acquiescence, 
based  upon  constructive  knowledge,  was  re- 
pudiated by  this  court  in  Heinzerling  v.  Agen 
(Wash.)  90  Pac  262.  We  think  the  Instruc- 
tion in  question,  when  considered  as  a  whole. 
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does  not  authorize  the  finding  of  a  ratifica- 
tion upon  mere  constructive  knowledge,  but 
that  it  Is  rather  based  upon  the  theory  of 
knowledge  which  may  hare  come  to  the  ap- 
pellant itself  through  its  officers  or  stock- 
holders, and  it  was  for  the  Jury  to  find  wheth- 
er such  knowledge  came  to  appellant  through 
the  source  mentioned.  Considering  all  the 
instructions  together,  we  do  not  think  the 
Jury  were  misled,  and  we  believe  no  preju- 
dicial error  was  committed  either  in  giving 
or  In  refusing  to  give  requested  ones. 

Appellant  excepted  to  respondent's  cost 
bill  as  filed  In  the  trial  court,  and  supported 
the  exceptions  by  counsel's  affidavit  that  the 
facts  stated  in  the  exceptions  were  true.  The 
record  shows  that  after  a  hearing,  and  after 
being  fully  advised  In  the  premises,  the  court 
denied  the  exceptions.  There  is,  however, 
nothing  in  the  statement  of  facts  showing 
what  evidence  was  before  the  court  at  that 
hearing,  or  what  matters  and  facts  were  con- 
sidered by  the  court  in  reaching  its  conclu- 
sion. We  cannot  therefore  review  the  court's 
finding  upon  that  subject  It  is  true  appel- 
lant's counsel  say  that  no  affidavits  were 
filed  except  the  one  above  mentioned,  but 
respondent's  counsel  says  that  additional 
statements  and  matters  were  taken  into  con- 
sideration by  the  court  at  the  hearing.  With 
such  dispute  existing  the  certificate  of  the 
trial  court  is  necessary  to  Inform  this  court 
what  facts  were  considered. 

We  think  it  was  not  error  to  deny  the  new 
trial,  and  the  judgment  is  affirmed. 

MOUNT,  CROW,  and  ROOT,  JJ.,  concur. 
DUNBAR  and  RUDKIN,  JJ.,  not  sitting. 


SPOKANE  STAMP  WORKS  v.  RIDPATH. 

(Supreme  Court  of  Washington.   Jan.  29,  1908.) 

Injunction— Actions  fob  Injunction— Evi- 
dence—Bubden  of  Pboof. 

A  defendant  leased  a  room  on  the  ground 
floor  of  his  hotel  to  plaintiff.  Held  that,  in  an 
action  to  enjoin  defendant  from  removing  a  post 
which  extended  up  through  the  floor  and  sup- 
ported certain  noisy  and  jarring  machinery,  the 
evidence  as  to  the  understanding  between  plain- 
tiff and  defendant  being  conflicting,  the  burden 
of  proof  is  on  plaintiff  to  establish  that  it  was 
maintaining  and  operating  the  machinery  by 
authority  of  the  defendant 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty; Henry  I*  Kennan,  Judge. 

Action  by  the  Spokane  Stamp  Works  against 
William  M.  Ridpath.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed  and  re- 
manded, with  instructions  to  dismiss  the  ac- 
tion. 

Henley  &  Kellam,  for  appellant  John  O. 
Kleber,  for  respondent 

PER  CURIAM.  The  subject-matter  of  this 
action  may  be  understood  by  reference  to  the 
facts  stated  and  discussed  in  Ridpath  v.  Spo- 


kane Stamp  Works,  decided  by  this  court  Jan- 
uary 17,  1908.  It  was  held  by  the  trial  court 
in  that  case  that  the  testimony  offered  by  the 
plaintiff  was  not  sufficient  for  the  jury,  and 
a  nonsuit  was  granted.  This  court  held  that 
the  testimony  concerning  the  operation  of  the 
stamp  machinery  upon  the  premises  showed 
upon  its  face  the  existence  of  a  nuisance  in 
a  building  that  was  chiefly  used  as  a  hotel, 
and  such  as  the  owner  had  a  right  to  have 
abated.  It  was  held  that  the  trial  court  err- 
ed in  granting  the  nonsuit,  and  the  cause  was 
remanded,  with  instructions  to  proceed  with 
the  trial.  The  parties  are  reversed  in  this  ac- 
tion. The  stamp  works  company  brought  this 
suit  against  the  owner  to  restrain  him  from 
removing  the  upright  log  or  the  piece  of  tim- 
ber extending  from  the  ground  in  the  base- 
ment up  through  the  first  floor,  and  upon 
which  the  stamp  falls  as  the  result  of  operat- 
ing the  machinery,  and  also  to  restrain  him 
from  cutting  the  power  wires  leading  to  the 
machinery.  A  permanent  injunction  was 
granted,  and  the  owner  has  appealed. 

Testimony  was  Introduced  by  both  parties 
in  this  case,  and,  after  having  read  the  rec- 
ord thereof,  we  are  convinced  that  the  facta 
show  the  maintenance  by  respondent  of  a  nui- 
sance upon  appellant's  premises.  The  written 
lease  between  the  parties  gives  no  leave  to 
maintain  any  such  noisy  and  jarring  machin- 
ery, and  the  claim  of  right  to  maintain  it,  is 
based  merely  upon  alleged  oral  conversations 
said  to  have  occurred,  some  before  and  some 
after,  the  execution  of  the  written  lease.  The 
evidence,  however,  convinces  us  that  the  own- 
er at  no  time  correctly  understood  what  would 
be  the  effect  of  this  machinery  in  its  opera- 
tion, and  that  he,  from  the  beginning  and  at 
all  times,  expressly  protested  against  the  in- 
stallation of  appliances  that  would  be  noisy, 
or  that  would  in  any  manner  disturb  the  oc- 
cupants of  the  hotel.  He  was,  however,  led 
by  respondent's  agents  to  believe  that  the  ap- 
pliances they  were  installing  would  not  have 
such  effect,  and  while  he  warned  them  that 
noisy  machinery  would  not  be  tolerated,  yet 
he  did  not  absolutely  object  to  the  Installation 
of  this  particular  machinery.  We  think  the 
evidence  shows  that,  by  the  use  of  the  log  and 
power  for  operating  the  stamp  thereon,  re- 
spondent is  using  and  affecting  the  premises 
in  a  manner  never  contemplated  by  the  own- 
er, and  to  which  he  never  consented.  There 
was  conflict  in  the  evidence ;  but  the  burden 
was  upon  respondent  to  establish  by  a  pre- 
ponderance of  the  testimony  that  it  was  main- 
taining and  operating  this  machinery  by  au- 
thority of  the  owner,  having  in  view  all  the 
peculiar  phases  of  Its  operation  and  the  effect 
thereof.  This  we  think  respondent  has  not 
done,  and,  Inasmuch  as  the  action  Is  triable 
de  novo  here,  we  so  find. 

It  was  therefore  error  to  grant  respondent 
an  injunction,  and  the  judgment  is  reversed, 
and  the  cause  remanded,  with  instructions  to 
dismiss  the  action. 
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GAULT  v.  BRADSHAW. 
(Supreme  Court  of  Washington.   Jan.  25,  1908.) 

1.  Appeal— Review— Immaterial  Questions. 

Where  the  court  directed  a  verdict,  the 
rulings  on  the  admission  of  evidence,  none  of 
which  excluded  evidence  throwing  light  on  the 
main  issue,  were  immaterial. 

2.  Brokers— Commissions— When  Earned. 

An  owner  listing  his  property  for  sale  at 
a  fixed  price  with  a  real  estate  broker,  with 
knowledge  that  the  latter  on  procuring  a  pur- 
chaser will  charge  a  commission,  is  liable  for  the 
commission  when  the  broker  procures  a  pur- 
chaser to  whom  a  sale  is  made  at  the  fixed  price. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Brokers,  §§  65-74.] 

Appeal  from  Superior  Court,  Kittitas  Coun- 
ty ;  H.  B.  Rigg,  Judge. 

Action  by  B.  A.  Gault  against  G.  R.  Brad- 
sbaw.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

O.  O.  Felkner,  for  appellant  Hovey  & 
Hale,  for  respondent 

FULLERTON,  J.  The  respondent  brought 
this  action  against  the  appellant  to  recover 
the  sum  of  $1,250  claimed  to  be  due  as  a 
commission  for  the  sale  of  certain  real  and 
personal  property  made  on  September  16, 
1901.  After  issue  had  been  joined  a  trial 
was  entered  upon  before  the  court  and  a 
jury  at  the  conclusion  of  which  the  court  on 
the  respondent's  motion  directed  a  verdict 
in  his  favor  on  the  ground  that  there  was  no 
substantial  dispute  on  any  material  question 
of  fact,  and  that  the  facts  warranted  a  re- 
covery on  the  part  of  the  respondent.  From 
the  judgment  entered  on  the  directed  verdict, 
this  appeal  Is  taken. 

The  appellant  assigns  errors  on  the  ruling 
of  the  court  made  while  passing  upon  the  ad- 
missibility of  evidence,  but  since  no  evidence 
was  excluded  which  would  throw  light  on 
the  main  issue,  the  questions  become  imma- 
terial, In  view  of  the  action  of  the  court  In 
Instructing  a  verdict;  this  on  the  principle, 
so  often  stated  by  us,  that  on  trials  had  be- 
fore the  court  without  a  jury  the  erroneous 
admission  of  evidence  is  not  ground  in  itself 
for  a  reversal  of  the  judgment. 

On  the  principal  question,  whether  or  not 
there  was  a  substantial  dispute  In  the  evi- 
dence, we  think  the  court  committed  no  er- 
ror. It  is  undisputed  that  the  appellant  list- 
ed his  property  for  sale  with  the  respondent, 
who  was  a  real  estate  broker,  at  a  fixed 
price,  and  that  the  respondent  told  the  ap- 
pellant that  he  would  charge  him  a  5  per 
cent,  commission  If  he  found  a  purchaser 
who  would  take  the  property  at  the  price 
named.  It  Is  undisputed  also  that  the  re- 
spondent did  find  such  a  purchaser,  that  he 
sent  the  purchaser  to  the  appellant,  and  that 
the  appellant  sold  the  property  to  the  pur- 
chaser at  the  price  he  had  named  to  the  re- 
spondent. The  appellant  sought  to  escape 
liability  by  contending  that  he  did  not  agree 
to  pay  the  commission  asked  by  the  respond- 


ent, and  that,  although  he  made  no  reply 
when  tbe  respondent  told  him  he  would 
charge  a  commission,  he  did  not  thereby  in- 
tend to  consent  to  agree  to  pay  any  commis- 
sion; but  to  make  a  contract  tbe  assent  to 
this  part  of  the  agreement  did  not  have  to 
be  expressed.  By  listing  the  property  with 
the  respondent  for  sale,  learning  tbe  respond- 
ent's terms,  and  afterwards  accepting  the- 
fruits  of  the  respondent's  exertion  an  im- 
plied promise  to  pay  the  charge  arose,  and 
the  appellant  cannot  now  escape  liability  by 
saying  that  he  did  not  intend  to  make  such- 
an  agreement.  He  should  have  made  known 
his  reservation  at  the  time  tbe  statement 
was  made  to  him.  It  is  too  late  to  make  it 
known  for  the  first  time  after  the  respond- 
ent bad  performed  on  his  part,  and  he  had 
received  the  benefits  of  such  performance. 

But  without  examining  the  evidence  fur- 
ther, we  think  it  justified  the  conclusion  of 
the  trial  court.  The  judgment  will,  there- 
fore, stand  affirmed. 

RUDKIN,  MOUNT,  DUNBAR,  and  ROOT, 
JJ.,  concur.  HADLEY,  C.  J.,  and  CROW, 
J.,  took  no  part. 


DONALDSON  et  al.  v.  WINNINGIIAM  et  al. 
(Supreme  Court  of  Washington.   Jan.  30,  1908.) 

1.  Insane  Persons  —  Adjudication  op  In- 
sanity and  Guardianship  Proceeding  — 
Relation. 

In  an  action  involving  the  validity  of  an 
order  to  defendant's  guardian  to  sell  her  land,  it 
was  improper  to  consider  the  proceeding  in 
which  she  whs  adjudged  insane  and  committed 
to  a  state  hospital,  since  the  validity  of  the 
order  appointing  the  guardian  depends  in  no 
manner  upon  the  validity  of  the  previous  ad- 
judication of  insanity,  no  fraud  or  conspiracy 
being  charged. 

2.  Judgment— Collateral  Attack. 

On  suit  against  a  former  owner  to  re- 
cover property,  or  to  quiet  a  title  acquired  at  a 
judicial  sale,  a  cross-complaint  by  the  former 
owner  attacking  the  validity  of  the  order  or 
judgment  under  which  the  sale  was  made  is  a 
direct  and  not  a  collateral  attack  on  such  order 
or  judgment,  though  mere  errors  or  irregulari- 
ties not  going  to  the  jurisdiction  may  only  be 
corrected  on  a  direct  appeal,  or,  in  the  case  of 
a  sale  by  an  insane  person's  guardiau,  by  an 
appropriate  proceeding  brought  within  one  year 
after  the  disability  is  removed. 

[Ed.  Not". — For  casos  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  S5  961-965.] 

3.  Insane  Persons— Appointment  of  Guard- 
ian— Notice—  Necessity. 

Service  of  notice  of  the  application  for  the 
appointment  of  a  guardian  upon  the  insane  per- 
son, and  upon  the  i>erson  having  his  care,  cus- 
tody, and  control,  as  expressly  required  by  Act 
March  16.  1903  (i^iws  1JXW.  p.  212,  c."l30), 
is  jurisdictional,  and  if  no  such  notice  is  served, 
all  subsequent  proceedings  are  void. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Insane  Persous,  §  51.] 

4.  Homestead— Declaration— Necessity  for 
Filing. 

There  can  be  no  homestead  right  in  prop- 
erty acquired  since  the  adoption  of  Act  March 
30,  1895  (Laws  1895,  p.  109,  c.  64),  unless  a 
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declaration  of  homestead  is  executed  and  filed 
as  expressly  required  by  such  act. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Homestead,  8  00.) 

Appeal  from  Superior  Court,  King  County ; 
K.  B.  Albertson,  Judge. 

Action  by  T.  J.  Donaldson  and  another 
against  John  W.  Winnlngham  and  another. 
From  a  judgment  for  plaintiffs,  defendants 
appeal.    Reversed,  and  new  trial  ordered. 

J.  II.  Allen  and  M.  M.  Winnlngham,  for  ap- 
pellants. H.  E.  Foster,  for  respondents. 

RUDKIN,  J.  The  defendants  acquired  the 
property  in  controversy  on  the  2d  day  of 
January,  1902,  and  occupied  the  same  as  their 
home  until  the  10th  day  of  January,  1905.  On 
the  latter  date  the  defendant  Maggie  M. 
Winnlngham  was  adjudged  insane  by  the 
superior  court  of  King  county  and  committed 
to  the  Western  Washington  Hospital  for  In- 
sane at  Fort  Stellacoom.  On  the  2d  day  of 
March,  1905,  the  defendant  John  W.  Winning- 
ham  was  appointed  guardian  of  the  person 
and  estate  of  the  defendant  Maggie  M.  Win- 
nlngham by  the  same  court.  On  the  18th  day 
of  May,  1905,  the  defendant  John  W.  Win- 
nlngham for  himself  and  as  guardian  of  the 
person  and  estate  of  his  codefendant  Maggie 
M.  Winnlngham  conveyed  the  property  to 
one  William  Winnlngham  pursuant  to  an  or- 
der of  the  superior  court  made  and  entered  in 
the  guardianship  matter,  and  William  Win- 
nlngham in  turn  conveyed  to  the  plaintiffs. 
The  present  action  was  instituted  by  the 
plaintiffs  to  quiet  their  title  as  against  the 
Wlnninghams.  The  court  made  findings  and 
granted  judgment  according  to  the  prayer 
of  the  complaint,  and  the  defendants  have 
appealed  therefrom. 

The  appellant  Maggie  M.  Winnlngham  by 
cross-complaint  attacked  the  regularity  and 
validity  of  the  insanity  proceedings,  as  a 
result  of  which  she  was  adjudged  insane  and 
committed  to  the  hospital  for  the  insane; 
the  regularity  and  validity  of  the  guardian- 
ship proceedings,  and  the  regularity  and  val- 
idity of  the  order  of  sale,  on  the  above 
grounds,  and  on  the  further  ground  that  the 
property  was  a  homestead.  The  respondents 
contend  that  the  cross-complaint  was  a  col- 
lateral attack  on  the  orders  or  judgments  in 
the  insanity  and  guardianship  proceedings. 
We  may  say  here  that  the  insanity  proceed- 
ings have  no  place  in  this  record.  The  su- 
perior court  has  jurisdiction  to  appoint  guar- 
dians for  insane  persons  wholly  independent 
of  its  jurisdiction  to  commit  to  hospitals  for 
the  Insane,  and  the  validity  of  the  order  ap- 
pointing the  guardian  depends  in  no  manner 
upon  the  validity  of  the  previous  adjudica- 
tion of  insanity.  If  fraud  or  conspiracy  were 
charged,  a  different  rule  might  apply,  but  no 
such  claim  is  advanced  here.  Is  thin  a  col- 
lateral attack  on  the  guardianship  proceed- 
ings? We  think  it  Is  settled  by  the  decisions 
of  this  court  that,  where  an  action  is  brought 
against  the  former  owner  to  recover  proper- 


ty or  quiet  a  title  acquired  at  a  judicial  sale, 
a  cross-complaint  by  such  former  owner  at- 
tacking the  validity  of  the  order  or  judg- 
ment under  which  the  sale  was  made  Is  a 
direct  and  not  a  collateral  attack  on  such 
order  or  judgment  Chrlstofferson  v.  Pfen- 
nig, 16  Wash.  491,  48  Pac.  204;  Krutz  v. 
Isaacs,  25  Wash.  566,  66  Pac.  141 ;  Northwest- 
ern &  P.  H.  Bank  v.  Rldpath,  29  Wash.  687, 
70  Pac.  139.  We  do  not  mean  by  this  that 
mere  errors  or  irregularities  not  going  to  the 
jurisdiction  of  the  court  may  be  inquired  Into 
under  such  a  cross-complaint;  for  these  can 
only  be  corrected  on  a  direct  appeal,  or  in  a 
case  such  as  this  by  an  appropriate  proceed- 
ing instituted  by  the  insane  person  within 
one  year  after  the  disability  is  removed.  But 
the  jurisdiction  of  the  court  to  make  the 
order  under  which  the  sale  was  made  may  be 
inquired  into ;  and  the  service  of  notice  of  the 
application  for  the  appointment  of  a  guardian 
upon  the  insane  person,  and  upon  the  person 
having  the  care,  custody,  and  control  of  such 
insane  person,  as  required  by  the  act  of 
March  16,  1903  (Laws  1903,  p.  242,  c.  130),  is 
jurisdictional,  and  if  no  such  notice  was 
served,  all  subsequent  proceedings  are  null 
and  void.  State  ex  rel.  Lowary  v.  Superior 
Court,  41  Wash.  450,  83  Pac.  726. 

This  in  our  opinion  is  the  only  jurisdiction- 
al question  raised  by  the  cross-complaint  or 
the  offer  of  proof.  The  question  of  the  sale  of 
a  homestead  does  not  arise  In  this  case. 
While  it  was  held  in  Curry  v.  Wilson  (Wash.) 
87  Pac.  1065,  that  there  was  no  authority  in 
law  for  the  sale  or  mortgage  of  the  home- 
stead of  an  insane  person  in  this  state  prior 
to  the  passage  of  the  homestead  act  of  March 
30,  1895  (Laws  1895,  p.  109,  c.  64)— and  there 
is  no  pretense  that  the  provisions  of  that  act 
were  complied  with  here — yet  in  the  case  of 
Whitworth  v.  McKee,  32  Wash.  83,  72  Pac. 
1046,  it  was  held  that  there  Is  no  homestead 
right  in  property  acquired  since  the  passage 
of  the  act  of  1895,  supra,  unless  the  dec- 
laration of  homestead  is  executed  and  filed 
as  therein  provided.  The  proi>erty  In  con- 
troversy was  acquired  since  the  passage  of 
that  act,  and  the  appellants  concede  that  no 
declaration  of  homestead  was  executed  or 
filed. 

This  disposes  of  all  of  the  assignments  of 
error;  and  for  the  error  In  excluding  testi- 
mony tending  to  show  that  no  notice  of  the 
application  for  the  appointment  of  a  guar- 
dian was  given  or  served  the  judgment  is 
reversed,  and  a  new  trial  ordered.  If  on  a 
retrial  it  should  appear  that  no  such  notice 
was  given  or  served,  the  court  will  take  an 
accounting  between  the  parties  and  enter 
judgment  quieting  title  in  the  appellants  on 
such  terms  as  may  be  equitable.  If  it  shall 
appear  that  such  notice  was  in  fact  given, 
judgment  will  go  for  the  respondents. 

HADLET,  C.  J.,  and  FULLERTON,  DUN- 
BAR, MOUNT,  CROW,  and  ROOT,  JJ.,  con- 
cur. 
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RANKIN  v.  BLAINE  COUNTY  BANK. 
(Supreme  Court  of  Oklahoma.  Jan.  21.  1908.) 

1.  Evidence— Parol— Parties  to  Contract — 
Principal  and  Agent  —  Contract  bt 
Agent-^-Action  by  Principal. 

A  principal  may  maintain  an  action  on  a 
written  contract  made  by  his  agent  in  his  own 
name,  and  evidence  may  properly  be  admitted 
to  show  that  the  principal  was  the  real  party 
in  interest,  notwithstanding  the  rule  of  law  that 
an  agreement  reduced  to  writing  may  not  be 
contradicted  or  varied  by  parol  evidence. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §  2112.] 

2.  Banks  and  Banking— Insolvency— De- 
posi  ts— Collateral. 

Where  a  bank  borrows  money  from  anoth- 
er bank,  and  authorizes  its  cashier  in  his  own 
name  to  pledge  promissory  notes  taken  in  the 
name  of  the  cashier,  but  belonging  to  the  bor- 
rowing bank,  as  security  for  the  loan,  and  the 
loaning  bank  fails,  having  on  deposit  money  be- 
longing to  the  borrowing  bank  in  excess  of  the 
amount  borrowed  on  the  pledged  promissory 
notes,  the  borrowing  bank  may  institute  suit 
in  its  own  name  against  the  receiver  of  the  fail- 
ing bank  for  the  recovery  of  the  promissorv 
notes  pledged,  and  in  such  suit,  upon  proper  al- 
legation and  proof,  is  entitled  to  the  return  of 
the  notes,  and  to  have  the  sum  borrowed  on 
them  set  off  against  the  amount  on  deposit. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Logan  County; 
J.  L.  Pancoast,  Judge. 

Action  by  the  Blaine  County  Bank  against 
George  C.  Rankin,  receiver  of  the  Capitol 
National  Bank  of  Guthrie.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Flynn  &  Ames,  for  plaintiff  in  error.  Dale 
&  Bierer,  for  defendant  in  error. 

KANE,  J.  This  Is  an  action  brought  by  the 
Blaine  County  Bank,  a  corporation,  against 
J.  A.  Wllloughby,  receiver  of  the  Capitol  Na- 
tional Bank  of  Guthrie,  Okl.,  for  the  return 
of  certain  promissory  notes  deposited  by  the 
Blaine  County  Bank  with  the  Capitol  Nation- 
al Bank  as  collateral,  to  secure  loans  made 
by  the  Capitol  National  Bank  to  the  Blaine 
County  Bank.  Since  the  cause  was  filed  in 
this  court,  George  C.  Rankin,  as  receiver, 
was  substituted  as  plaintiff  In  error.  In  lieu 
of  Mr.  Wllloughby. 

The  plaintiff  in  error  states  the  facts  in 
his  petition  below,  as  follows:  'That  dur- 
ing the  time  said  Capitol  National  Bank  was 
engaged  In  the  banking  business  said  plain- 
tiff deposited  with  said  bank,  at  various 
times,  sums  of  money,  and  that  at  the  date 
said  Capitol  National  Bank  failed  and  clos- 
ed Its  doors  it  had  on  deposit  in  said  bank, 
to  the  credit  of  plaintlfT,  the  sum  of  $11,- 
914.89,  and  on  said  date  also  had  with  said 
Capitol  National  Bank  the  following  describ- 
ed notes,  to  wit:  [Here  follows  description 
of  notes.]  Plaintiff  states  that  said  notes 
were  placed  with  the  Capitol  National  Bank 
under  an  arrangement  and  agreement  with 
one  Charles  E.  Blllingsley,  at  that  time  pres- 
ident of  said  bank,  as  security  for  money  ad- 
vanced to  and  placed  by  the  Capitol  National 


Bank  to  the  credit  of  plaintiff  herein ;  that 
at  the  time,  to  wit,  April  4,  1904,  when  said 
Capitol  National  Bank  ceased  doing  busi- 
ness, said  above-described  notes  were  held 
by  the  said  Capitol  National  Bank  to  secure 
an  advancement  made  by  said  last-named 
bank  to  the  plaintiff  bank  In  the  sum  of 
$3,224.25,  which  sum  of  money  had  thereto- 
fore been  so  advanced  and  placed  to  the 
credit  of  said  plaintiff  bank  upon  the  books 
of  the  Capitol  National  Bank,  and  which 
said  sum  of  money  made  and  constituted, 
a  part  of  the  $11,914.89,  which  the  plain- 
tiff bank  had  on  deposit  with  said  Cap- 
itol National  Bank  at  the  time  said  Capitol 
National  Bank  ceased  doing  business;  and 
at  the  time  said  notes  above  described  were 
placed  in  said  Capitol  National  Bank  it  was 
agreed  by  and  between  the  Blaine  County 
Bank,  plaintiff  herein,  and  Charles  E.  Bll- 
lingsley, as  president  of  the  Capitol  National 
Bank,  that  said  notes  should  be  returned  to 
the  plaintiff  herein  as  the  same  became  due 
and  payable,  and  when  so  returned  charged 
to  the  account  of  plaintiff  herein  upon  the 
books  of  said  Capitol  National  Bank.  Plain- 
tiff alleges  that  when  said  Capitol  National 
Bank  failed,  and  the  defendant  receiver  had 
been  appointed  and  qualified  to  take  charge 
of  the  assets  of  said  Capitol  National  Bank, 
plaintiff  demanded  of  said  receiver  a  return 
of  said  notes  so  left  in  said  Capitol  National 
Bank,  as  aforesaid,  and  that  the  amount 
thereof,  to  wit,  the  sum  of  $3,224.25,  be 
charged  against  the  deposit,  which  said  plain- 
tiff had  in  said  Capitol  National  Bank  at  the 
time  it  failed  and  ceased  doing  business, 
which  demand  has  been  by  the  receiver  re- 
fused, and  said  receiver  has  failed  to  comply 
with  the  demand  of  plaintiff,  and  is  threat- 
ening to,  and  will,  if  not  restrained,  attempt 
to  collect  the  said  notes  from  the  makers 
thereof,  greatly  to  the  injury  and  detriment 
of  plaintiff." 

The  following,  taken  from  the  statement 
of  defendant  in  error,  in  Its  brief,  fairly 
states  the  details  of  the  arraugement  between 
the  banks,  as  shown  by  the  evidence :  "These 
notes  had  been  taken  by  the  Blaine  County 
Bank  In  the  name  of  Ed.  S.  Wheelock,  who  was 
then  acting  as  the  cashier  of  the  Blaine  Coun- 
ty Bank,  and  had  been  sent  to  the  Capitol 
National  Bank  under  a  certain  arrangement 
and  agreement  between  the  officers  of  the 
Blaine  County  Bank  and  the  Capitol  Nation- 
al Bunk,  whereby  the  Capitol  National  Bank 
was  to  advance,  for  the  benefit  of  the  Blaine 
County  Bank,  the  face  value  of  the  notes  at 
an  agreed  rate  of  Interest — at  8  per  cent,  per 
annum— during  the  time  such  advancements 
were  to  run.  Under  this  arrangement  the 
Capitol  National  Bank  advanced  the  money 
to  Ed.  S.  Wheelock.  Ed.  S.  Wheelock  Imme- 
diately transferred  It  to  the  Blaine  County 
Bank." 

The  following  is  a  further  statement  of 
the  facts  in  relation  to  these  notes  taken 
from  the  brief  of  plaintiff  in  error:  "Five 
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of  the  notes  In  question  are  payable  to  the 
order  of  Ed.  8.  Wheelock  at  the  Blaine  County 
Bank,  and  are  Indorsed  'payment  guaranteed, 
Ed.  8.  Wheelock.'  The  remaining  four  notes 
are  payable  to  the  order  of  Ed.  8.  Wheelock, 
cash,  and  are  likewise  Indorsed  'payment 
guaranteed,  Ed.  8.  Wheelock."* 

These  notes,  It  seems  from  the  evidence, 
represented  loans  made  by  the  Blaine  Coun- 
ty Bank  to  some  of  Its  customers  out  of  the 
funds  of  the  bank.  The  plaintiff  In  error, 
defendant  below,  tried  his  case  on  the  theory 
that  at  the  time  of  the  suspension  of  the 
Capitol  National  Bank,  the  Blaine  County 
Bank  had  no  right,  title,  or  interest  in  and 
to  the  notes ;  that  the  notes  were  then,  and 
are  now,  the  property  of  the  Capitol  Nation- 
al Bank;  that  the  Capitol  National  Bank 
purchased  them  from  Ed.  8.  Wheelock,  and 
they  came  Into  the  hands  of  the  receiver  as 
part  of  the  assets  of  the  bank.  The  court 
submitted  the  question  of  the  ownership  of 
the  notes  to  the  jury,  and  the  Jury  found  as 
follows:  "We,  the  jury  in  the  above-entitled 
cause,  do,  upon  our  oaths,  find  that  the  notes 
In  controversy  In  this  cause  were  placed  In 
the  Capitol  National  Bank  as  security  for 
loans  and  advancements  to  the  plaintiff.** 
Thereupon  the  court  rendered  Judgment  In 
favor  of  the  plaintiff,  from  which  judgment 
the  defendant  appealed  to  this  court 

It  is  practically  conceded  by  counsel  for 
both  parties,  If  evidence  was  properly  ad- 
missible for  the  purpose  of  proving  that  the 
Blaine  County  Bank  was  the  owner  of  the 
paper  and  pledged  it  to  the  Capitol  National 
Bank  as  collateral  for  a  loan  made  by  the 
Capitol  National  Bank  to  the  Blaine  Coun- 
ty Bank,  that  said  Blaine  County  Bank  Is 
entitled  to  the  relief  it  prays  for  In  its  pe- 
tition. But  counsel  for  plaintiff  In  error,  to 
avoid  this  conclusion,  contends  that:  "(1) 
The  court  erred  In  refusing  to  receive  evi- 
dence as  to  the  general  custom  of  banks  in 
redlscounting  negotiable  paper.  (2)  The  court 
erred  In  submitting  special  Interrogatories  to 
the  Jury,  because  such  Interrogatories  called 
for  conclusions  from  the  jury  and  not  for 
facts.  (3)  The  court  erred  in  rendering 
judgment  in  favor  of  the  defendant  In  er- 
ror, because  (a)  the  promissory  notes  in 
question  and  the  Indorsements  thereon  show 
that  such  notes  were  the  property  of  Ed.  8. 
Wheelock  at  the  time  of  their  transfer  to  the 
Capitol  National  Bank,  and  the  court  had  no 
power  to  take  into  consideration  parol  evi- 
dence for  the  purpose  of  changing,  varying 
or  contradicting  such  Instruments;  (b)  such 
judgment  was  not  based  upon  any  general 
verdict  of  the  jury." 

There  seems  to  be  no  serious  contention  as 
to  the  agreement  entered  Into  between  the 
two  banks.  Wheelock  and  BUlingsley  sub- 
stantially agree  In  their  statement  of  facts, 
no  matter  how  much  they  may  differ  from 
each  other  in  their  conclusions  of  law.  Evi- 
dence of  a  custom  alone,  unsupported  by  any 
other  evidence,  certainly  could  not  properly 
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be  admitted  to  upset  this  undisputed  contract 
between  the  parties  authorized  to  act  for  the 
two  banks.  If  such  evidence  was  admitted, 
It  would  not  Join  an  issue  of  fact  sufficient 
to  send  the  case  to  the  Jury,  or  justify  the 
court  to  find  contrary  to  the  otherwise  un- 
contradicted testimony  supporting  the  con- 
tract In  the  case  at  bar  there  really  was  no 
issue  of  fact  Joined  by  the  evidence  to  be 
submitted  to  the  Jury.  The  court  probably 
should  have  taken  the  case  from  the  jury; 
but  the  mere  fact  that  it  presented  a  certain 
question  to  the  jury,  and  the  jury  made  a 
finding  that  was  entirely  consistent  with  the 
undisputed  evidence,  does  not  to  our  mind, 
constitute  prejudicial  error,  if  error  at  all. 
If  the  evidence  on  this  point  was  properly 
admitted,  the  court  or  the  jury  could  possibly 
come  to  no  other  conclusion  than  the  one 
the  jury  arrived  at  and  whether  the  finding 
was  a  finding  of  fact  or  a  conclusion  of  law  it 
could  in  no  way  injure  the  plaintiff  in  error. 
There  being  no  issue  of  fact  joined  by  the 
evidence.  It  must  necessarily  follow  that  a 
verdict  in  this  case,  either  special  or  general, 
was  not  necessary,  and  the  record  In  this 
court  may  be  examined  as  though  no  Jury  had 
been  impaneled  and  sworn. 

We  now  come  to  the  assignment  of  error 
that  reaches  the  merits  of  the  case:  'The 
court  erred  in  rendering  Judgment  in  favor 
of  the  defendant  In  error,  because  the  prom- 
issory notes  in  question  and  the  indorsements 
thereon  show  that  such  notes  were  the  prop- 
erty of  Ed.  8.  Wheelock  at  the  time  of  their 
transfer  to  the  Capitol  National  Bank,  and 
the  court  had  no  power  to  take  Into  consid- 
eration parol  evidence  for  the  purpose  of 
changing,  varying,  or  contradicting  such  In- 
struments." We  have  examined  all  of  the 
authorities  cited  by  the  parties  to  this  suit 
on  the  point  raised  by  this  last  assignment, 
and  believe  that  the  principles  governing  this 
case  are  fairly  deduclble  from  them.  The 
doctrine  that  parol  evidence  is  not  admissible 
to  vary  the  legal  import  of  a  written  agree- 
ment as  a  general  proposition  of  law  Is  well 
settled.  But  counsel  for  defendant  In  error 
argue  they  are  not  seeking  to  vary  or  change 
the  terms  of  the  promissory  notes  in  ques- 
tion, but  are  only  seeking  to  show  who  the 
principal  was  in  the  transactions  carried  on 
in  relation  to  them  by  Ed.  8.  Wheelock  and 
the  Capitol  National  Bank;  that  Ed.  8. 
Wheelock,  in  these  transactions,  was  acting 
for  the  defendant  in  error,  and  that  a  prin- 
cipal may  maintain  an  action  on  a  written 
contract  made  by  his  agent  In  his  own  name : 
and  that  evidence  may  properly  be  admitted 
to  show  that  the  principal  is  the  real  party 
in  interest  notwithstanding  the  rule  of  law 
that  an  agreement  reduced  to  writing  may 
not  be  contradicted  or  varied  by  parol  evi- 
dence. This  contention  seems  to  be  well  sup- 
ported by  the  decisions.  "The  contract  of  the 
agent  is  the  contract  of  the  principal,  and 
he  may  sue  or  be  sued  thereon,  though  not 
named  therein;   and  notwithstanding  the 
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rule  of  the  law  that  an  agreement  reduced 
to  writing  may  not  be  contradicted  or  varied 
by  parol,  it  Is  well  settled  that  the  principal 
may  show  that  the  agent  who  made  the  con- 
tract In  hie  own  name  was  acting  for  him. 
This  proof  does  not  contradict  the  writing; 
it  only  explains  the  transaction.  But  the 
agent  who  binds  himself  will  not  be  allowed 
to  contradict  the  writing  by  proving  that 
he  was  contracting  only  as  agent,  while  the 
same  evidence  will  be  admitted  to  charge  the 
principal.  'Such  evidence  [says  Baron  Park] 
does  not  deny  that  the  contract  binds  those 
whom  on  its  face  It  purports  to  bind;  but 
shows  that  It  also  binds  another,  by  reason 
that  the  act  of  the  agent  is  the  act  of  the 
principal.' "  Ford  v.  Williams,  21  How.  (U. 
S.)  287, 16  L.  Ed.  36.  Applying  the  rule  above 
laid  down  to  the  case  at  bar,  it  would  seem 
that  the  Capitol  National  Bank  might  have 
sued  Wheelock  on  the  notes,  and  that 
Wheelock  would  not  be  allowed  to  contradict 
the  writing  by  proving  that  he  contracted 
only  as  agent ;  but  while  this  evidence  would 
be  inadmissible  in  the  suit  against  Wheelock, 
it  would  be  admissible  to  charge  the  principal, 
if  the  Capitol  National  Bank  brought  suit  on 
the  notes  against  the  Blaine  County  Bank. 

It  seems  clear,  from  an  analysis  of  the 
foregoing  case,  that  the  receiver  of  the  Capitol 
National  Bank  might  have  brought  suit 
against  either  Wheelock  or  the  Blaine  Coun- 
ty Bank,  and  that  in  the  event  suit  was 
brought  against  the  Blaine  County  Bank 
parol  evidence  would  have  been  admissible 
to  show  that  the  Blaine  County  Bank  was  li- 
able as  principal.  Why  does  not  the  same 
rule  apply  In  this  case  where  the  Blaine 
County  Bank  brings  suit  to  recover  possession 
of  the  notes?  We  think  It  does,  and  it  was 
not  error  for  the  court  below  to  admit  such 
evidence. 

The  only  remaining  question  in  the  case  is 
the  right  of  the  Blaine  County  Bank  to  bave 
the  amount  It  owed  the  Capitol  National 
Bank  on  these  notes  set  off  as  a  credit  in  its 
favor  against  the  amount  the  Capitol  Na- 
tional Bank,  at  the  time  of  Its  failure,  owed 
the  Blaine  County  Bank.  On  this  proposi- 
tion the  case  of  Scott  v.  Armstrong,  146  U. 
S.  409,  13  Sup.  Ct.  148,  36  L.  Ed.  1059,  Is 
strongly  in  point.  The  facts  in  the  case  of 
Scott  v.  Armstrong,  supra,  as  stated  by  Mr. 
Chief  Justice  Fuller,  are  briefly  as  follows: 
"No.  53  was  an  action  brought  by  David  Arm- 
strong, receiver  of  the  Fidelity  National  Bank 
of  Cincinnati,  Ohio,  against  Levi  Scott  and 
the  Farmers'  &  Merchants'  State  Bank,  in 
the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  Ohio,  upon  a  prom- 
issory note  of  $10,000,  dated  at  Cincinnati  on 
June  6,  1887,  payable  ninety  days  after  date, 
at  said  Fidelity  Bank,  with  interest  after 
maturity  at  the  rate  of  8  per  cent,  per  annum, 
signed  by  Scott  and  indorsed  by  the  Farmers' 
Bank  to  the  order  of  the  Fidelity  Bank.  The 
defendant  Scott  was  the  cashier  of  his  code- 
fendaut,  and  pleaded  that  he  signed  the  note 
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for  the  accommodation  of  the  banks  under  an 
agreement  that  he  should  not  be  looked  to 
for  its  payment.  The  Farmers'  Bank  made 
the  same  averments  as  to  Scott,  and  pleaded 
a  set-off  to  the  amount  of  $8,809.94,  as  aris- 
ing on  certain  facts,  in  substance  as  follows. 
That  the  Fidelity  Bank  lent  the  Farmers' 
Bank  the  $10,000  at  a  discount  at  the  rate  of 
seven  per  cent,  per  annum,  for  ninety  days, 
under  an  agreement  that  the  money  so  bor- 
rowed, less  the  discount,  should  be  placed  to 
the  credit  of  the  Farmers'  Bank  on  the  books 
of  the  Fidelity  Bank ;  that  the  note  in  suit 
was  executed  accordingly,  dated  and  dis- 
counted on  June  6,  1887,  and  the  proceeds, 
$9,819.17,  were  placed  to  the  credit  of  the 
Farmers'  Bank,  upon  the  books  of  the  Fidel- 
ity Bank,  to  meet  any  checks  or  drafts  of 
the  Fanners'  Bank,  and  to  pay  the  note 
when  It  became  due;  that  afterwards,  and 
before  June  20th,  the  Farmers'  Bank  drew 
against  the  deposit  the  sum  of  $1,009.23,  and 
the  balance,  $8,809.94,  remained  to  the  credit 
of  the  defendant  to  meet  the  note,  and  was 
so  to  its  credit  at  the  time  the  receiver  was 
appointed;  that  upon  the  maturity  of  the 
note  and  before  suit  was  brought  defendant 
tendered  to  the  receiver  the  sum  of  $1,190.06, 
the  balance  due  on  the  note;  and  that  the 
tender  had  since  that  time  been  kept  good, 
and  the  money  was  now  brought  Into  court." 
On  the  above  state  of  facts,  which  are,  sub- 
stantially, the  same  in  principle  as  the  facts 
In  the  case  at  bar,  the  court  held  that  Scott 
and  the  Farmers'  &  Merchants'  Bank  did  not 
have  a  legal  right  to  a  set-off,  yet  equity 
would  afford  that  relief. 

The  Oklahoma  Code  of  Civil  Procedure 
abolishes  the  distinction  between  actions  at 
law  and  suits  in  equity,  requires  all  actions 
to  be  brought  in  the  name  of  the  real  party 
in  interest,  and  permits  all  defenses,  coun- 
terclaims, and  set-offs,  whether  formerly 
known  as  legal  or  equitable,  to  be  set  up 
therein,  and  the  court  entertaining  such 
actions  may  give  all  the  relief,  either  legal 
or  equitable,  the  parties  show  themselves  en- 
titled to.  It  then  does  no  violence  to  our 
practice  or  procedure  to  hold  that  where  a 
bank  borrows  money  from  another  bank  and 
authorizes  its  cashier  in  his  own  name  to 
pledge  promissory  notes,  taken  in  the  name 
of  the  cashier,  but  belonging  to  the  borrow- 
ing bank,  as  security  for  the  loan,  and  the 
loaning  bank  fails,  having  on  deposit  money 
belonging  to  the  borrowing  bank  in  excess  of 
the  amount  borrowed  on  the  pledged  promis- 
sory notes,  the  borrowing  bank  may  institute 
suit  in  its  own  name  against  the  receiver  of 
the  failing  bank  for  the  recovery  of  the  prom- 
issory notes  pledged,  and  in  such  suit,  on 
proper  allegation  and  proof,  Is  entitled  to 
the  return  of  the  notes,  and  to  have  the  sum 
borrowed  on  them  set  off  against  the  amount 
on  deposit. 

Counsel  for  plaintiff  in  error,  in  their  reply 
brief,  state  that,  "All  of  the  issues  In  this 
case  are  settled  by  a  decision  of  the  Supreme 
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Court  of  the  territory  of  Oklahoma  In  the 
case  of  Wllloughby  t.  Ball,  18  Okl.  636,  90 
Pac  1017."  We  think  there  are  a  good  many 
points  of  difference  in  the  two  cases.  Mr. 
Justice  Barwell,  who  wrote  the  opinion  In 
Wllloughby  v.  Ball,  18  OkL  635,  00  Pac.  1017, 
distinguishes  it  from  Scott  v.  Armstrong,  146 
U.  S.  499,  13  Snp.  Ct  148,  86  I*  Ed.  1069,  and 
we  are  of  the  opinion  that  this  part  of  Jus- 
tice Burwell's  opinion  also  points  out  the 
difference  between  Wllloughby  v.  Ball  and 
tbe  case  at  bar.  Wllloughby  t.  Ball,  supra, 
was  a  suit  commenced  by  Ball,  president  of 
the  Bank  of  Meridian,  in  his  individual  ca- 
pacity, alleging  that  the  Oapltol  National 
Bank  of  Guthrie  closed  its  doors  and  ceased 
to  do  business  on  or  about  April  4,  1904; 
tbat  on  or  about  March  12,  1904,  the  plaintiff 
Ball,  representing  the  Bank  of  Meridian,  bor- 
rowed from  the  Capitol  National  Bank  the 
sum  of  $2,000  due  April  12,  1904,  for  which 
he  executed  his  promissory  note,  which  drew 
2  per  cent  per  annum,  and  the  proceeds  of 
tbe  loan  were  placed  to  the  credit  of  the 
Bank  of  Meridian,  and  were  never  withdrawn 
from  the  Capitol  National  Bank;  that  the 
plaintiff  was  authorized  by  the  board  of  di- 
rectors of  the  Bank  of  Meridian  to  make  this 
loan  in  his  own  name.  That  the  fact  that 
tbe  loan  was  not  made  for  the  benefit  of  Ball, 
but  for  the  benefit  of  tbe  Bank  of  Meridian, 
was  made  known  to  Mr.  Billingsley,  the  pres- 
ident of  the  Capitol  National  Bank,  at  the 
time  the  loan  was  made.  That  on  April  12, 
1904,  eight  days  after  the  Capitol  National 
Bank  failed,  the  Bank  of  Meridian  requested 
the  national  bank  examiner,  who  was  then 
In  charge  of  the  Capitol  National  Bank,  to 
charge  said  note  of  Ball's  to  the  account  of 
tbe  Bank  of  Meridian,  canceling  said  note  and 
surrender  the  same,  and  that  the  Bank  of 
Meridian  had  on  deposit,  at  said  time,  with 
the  Capitol  National  Bank,  the  sum  of  $2,975.- 
25,  but  that  the  bank  examiner  refused  to 
make  said  charge  and  surrender  said  note. 
The  petition  then  prays  for  a  cancellation 
of  tbe  note,  and  that  the  account  of  the  Bank 
of  Meridian  and  the  amount  of  the  note  be 
offset  against  it  The  defendant  as  receiver, 
entered  his  appearance  and  filed  an  answer, 
which  was  a  general  denial,  and  a  cross- 
petition  praying  for  judgment  against  Ball 
on  the  note.  The  Bank  of  Meridian,  although 
it  entered  its  appearance,  filed  no  pleadings 
In  the  case.  The  plaintiff  Ball  then  filed  a 
reply  which  was  a  general  denial,  and  then 
pleaded  affirmatively  as  a  defense  to  the 
cross-petition  of  the  defendant  on  the  note 
the  agreement  between  him  and  tbe  Capitol 
National  Bank  wherein  it  was  understood 
that  the  loan  was  to  the  Bank  of  Meridian 
and  not  to  Ball.  The  court  held  that  the 
foregoing  statement  of  facts  did  not  consti- 
tute a  cause  of  action  in  favor  of  Ball  against 
the  receiver,  and  that  an  objection  to  the 
Introduction  of  evidence  should  have  been 
sustained,  mainly,  for  the  reason  that  tbe 
petition  shows  on  its  face  that  Ball  was  not 


the  real  party  In  interest  Discussing  this 
branch  of  the  case,  Justice  Burwell  says: 
"The  Bank  of  Meridian,  although  made  a 
party  to  the  suit  has  filed  no  pleading  and 
asked  for  no  relief.  Under  the  plaintiff's 
own  allegations  in  his  pleadings  the  deposit 
in  the  Capitol  National  Bank  was  not  his, 
but  was  due  to  the  Bank  of  Meridian.'' 

The  above  quotation  clearly  shows  that  the 
reason  that  the  Supreme  Court  held  that  the 
demurrer  should  be  sustained  to  Ball's  evi- 
dence was  that  Ball,  although  he  was  an 
officer  of  the  Bank  of  Meridian,  could  not, 
In  his  individual  capacity,  claim  a  set-off  for 
It  against  the  receiver;  but  that  the  ruling 
of  the  court  would  have  been  different  if  the 
suit  was  brought  in  the  name  of  the  Bank  of 
Meridian,  as  this  one  is  brought  in  tbe  name 
of  the  Blaine  County  Bank,  Is  clearly  gather- 
ed from  another  statement  by  Mr.  Justice 
Burwell  In  the  Ball  Case:  "Although  he  may 
be  interested  in  the  bank,  he  cannot  protect 
its  right  in  an  action  in  his  Individual  name ; 
if  it  is  true  that  the  debt  is  due  from  the 
Bank  of  Meridian  and  not  from  Ball,  and  it 
desires  that  its  balance  in  the  Capitol  Nation- 
al Bank  be  set  off  against  the  debt  represent- 
ed by  the  note,  it  must  ask  for  such  relief. 
Every  action  or  defense  must  be  prosecuted 
in  the  name  of  the  real  party  in  Interest  and 
where  one  having  a  legal  right  sits  indiffer- 
ently by,  and  falls  to  enforce  it  a  stranger 
will  not  be  permitted  to  do  so  for  him."  In 
relation  to  Ball's  rights  under  proper  plead- 
ing and  proof,  the  court  held  that  "While  a 
principal  debtor  may  set  off  a  debt  due  from 
the  plaintiff  to  him  in  an  action  against  him 
and  his  surety  jointly,  the  surety  cannot  do 
so  on  his  own  motion,  unless  he  shows  the 
insolvency  of  his  principal,  and  his  inability 
to  obtain  a  relief  either  in  an  action  brought 
by  him,  or  as  a  defense  to  an  action  on  the 
note;  and,  even  then,  the  principal  debtor 
should  be  made  a  party  to  the  suit" 

In  the  case  at  bar  the  Blaine  County  Bank 
Is  prosecuting  its  own  suit  against  the  re- 
ceiver, and  it  desires  that  the  amount  it  owes 
the  Capitol  National  Bank  be  set  off  against 
its  deposit  and  asks  for  such  relief.  The 
court  Is  of  the  opinion  that  it  is  entitled  to 
the  relief  prayed  for,  and,  finding  no  material 
error  in  the  proceedings  of  the  court  below, 
It  follows  that  the  Judgment  of  the  court  be- 
low must  be  affirmed.  It  Is  so  ordered.  AH 
the  Justices  concurring,  except  HATES,  J., 
who  was  disqualified,  not  sitting. 


(20  Okl.  u) 

HARDING  v.  CAREER,  Judge. 

(Supreme  Court  of  Oklahoma.   Dec.  28,  1907.) 

1.  Appeal  —  Reversal— Remakd— Procedure 
Below. 

A  mandate  from  a  superior  court  to  an  in- 
ferior court  that  reverses  an  order  setting  aside 
a  decree  of  foreclosure,  and  that  direct*  an 
order  to  be  made  in  the  foreclosure  proceeding 
that  will  permit  C  one  of  the  defendants  there- 
in, to  appear,  plead,  and  defend,  but  that  will 
not  disturb  the  possession  of  EL,  who  in  the 
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opinion  of  the  court  from  which  the  mandate  is 
issued  is  a  mortgagee  in  possession,  does  not  de- 
prive the  inferior  court  of  jurisdiction  to  ap- 
point a  receiver,  when  legal  grounds  therefor 
exist 

2.  Mortgages — Foreclosure — Mortgagee  in 
Possession— Receiver. 

A  mortgagee  in  possession  may  be  devest- 
ed of  possession  by  appointment  of  a  receiver, 
when  it  appears  that  the  mortgagee  is  _  irre- 
sponsible, or  that  the  rents  and  profits  will  be 
lost  or  be  in  danger  of  loss,  or  that  the  mort- 
gagee is  committing  waste  upon  or  materially 
injuring  the  premises. 

3.  Mandamus— When  Lies. 

The  writ  of  mandamus  does  not  lie  from 
a  superior  court  to  an  inferior  court  to  control 
its  judicial  action. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  33,  Mandamus,  88  62-4J5.] 

(Syllabus  by  the  Court) 

Application  of  Daniel  W.  Harding  for  writ 
of  mandamus  to  M.  C.  Garber,  judge  of  the 
district  court  of  Garfield  county.  Writ  de- 
nied. 

Relator's  petition,  after  omitting  caption 
and  exhibits,  is: 

"The  relator,  Daniel  W.  Harding,  repre- 
sents and  shows  to  this  court:   That  on,  to 

wit,  the  day  of  ,  1886,  one  John 

Romlg  held  a  mortgage  on  the  east  half  of 
the  northeast  quarter  of  section  eighteen  (18), 
in  township  twenty-two  (22)  north,  of  range 
six  (6)  west  of  the  Indian  meridian,  in  Gar- 
field county,  Okl.  T.  That  the  apparent  legal 
title  to  said  land  was  at  the  time  in  one 
Myrtle  Gillett  That  said  mortgage  became 
in  default,  and  said  Romig  brought  suit  to 
foreclose  said  mortgage  in  the  district  court 
of  Garfield  county,  Okl.  T.,  and  cause  proper 
service  by  publication  to  be  made  on  Myrtle 
Gillett  the  apparent  owner  of  said  land. 
That  said  Romlg  obtain  judgment  in  said 
court  foreclosing  his  said  mortgage.  That 
said  land  was  sold  under  the  judgment  of 
said  court  to  said  John  Romig,  and  the  sale 
duly  confirmed,  and  sheriff's  deed  executed 
and  recorded,  and  said  Romlg  then  went  into 
possession  of  said  land.  That  the  record  of 
all  said  proceedings  in  said  court  are  regu- 
lar. That  thereafter  John  Romlg  sold  and 
conveyed  said  land  to  the  relator,  Daniel  W. 
Harding,  who  Immediately  went  into  posses- 
sion of  said  land,  and  has  continued  in  ab- 
solute and  exclusive  possession  of  said  land 
down  to  the  date  of  filing  this  application. 
That  this  relator  bought  said  land,  relying 
upon  the  record  in  said  cause,  and  without 
any  knowledge  of  adverse  claims  to  said 
lands,  based  upon  any  matters  dehors  the 
record  in  said  cause,  and  this  applicant  paid 
full  value  for  said  land  in  good  faith,  and 
has,  since  entering  the  possession  of  said 
land,  permanently  Improved  the  same,  paid 
taxes,  effected  insurance  and  repairs  amount- 
ing in  the  aggregate  to  over  $7,000.  That 
afterwards,  and  during  the  year  1898,  Myrtle 
Gillett  appeared  In  said  district  court  and 
filed  her  motion  in  the  cause  of  Romlg  v. 
Myrtle  Gillett  (in  which  the  mortgage  was 


foreclosed,  and  the  land  sold  to  Romig  as 
aforesaid)  to  set  aside  foreclosure,  judgment 
and  all  proceedings  had  thereunder,  for  the 
alleged  reason  that  the  said  judgment  was 
void  because  she,  as  defendant  in  said  action, 
was  a  resident  of  Oklahoma  at  the  time  serv- 
ice by  publication  was  obtained  on  her  In 
said  action  as  a  nonresident  That  upon 
said  motion  said  court  entered  an  order  set- 
ting aside  foreclosure,  judgment  and  all  pro- 
ceedings had  thereunder,  and  ordered  this  ap- 
plicant forthwith  dispossessed  from  said  land 
because  said  court  held  said  judgment  was 
void.  That  this  applicant  duly  appealed 
from  said  order  to  the  Supreme  Court  of  Ok- 
lahoma, and  that  court,  on  consideration  of 
said  appeal,  affirmed  the  order  of  the  lower 
court  In  all  things.  That  from  the  decision 
of  said  Supreme  Court  this  applicant  appeal- 
ed to  the  Supreme  Court  of  the  United 
States,  and  that  court,  in  the  month  of  No- 
vember, A.  D.  1902,  upon  consideration  of  the 
appeal  of  this  applicant,  reversed  the  judg- 
ment of  the  Supreme  Court  of  Oklahoma  In 
words  and  figures  as  follows,  to  wit:  The 
decision  of  the  Supreme  Court  of  Oklahoma 
will  be  reversed,  and  the  cause  remanded  to 
that  court,  with  Instructions  to  set  aside  the 
order  of  the  trial  court,  and  to  direct  the  en- 
try of  one  which  without  disturbing  the  pos- 
session of  Harding  will  give  to  the  appellee 
the  right  to  appear,  plead,  and  make  such  de- 
fense as  under  the  facts  of  the  case  and  the 
principles  of  equity  she  Is  entitled  to.'  A 
full  and  complete  copy  of  said  mandate  is 
hereto  attached  as  Exhibit  A,  and  made  part 
hereof.  That  upon  said  mandate  this  court 
Issued  its  mandate  to  the  trial  court,  to  wit: 
The  district  court  of  Garfield  county,  Okl.  T., 
directing  said  trial  court  to  set  aside  the 
judgment  in  foreclosure,  and  to  enter  an  or- 
der allowing  Myrtle  Gillett  to  appear,  plead, 
and  make  such  defense  as  under  the  facts  of 
the  case  and  the  principles  of  equity  she  may 
be  entitled,  'and  that  the  possession  of  Dan- 
iel W.  Harding  to  the  land  in  controversy  be 
not  disturbed,  pending  said  proceedings,  and 
that  his  rights  and  interests  In  the  premises 
be  determined  In  said  cause.'  A  full  and 
complete  copy  of  said  mandate  is  hereto  at- 
tached, and  made  a  part  thereof,  marked  'Ex- 
hibit B.'  That  upon  said  mandate  the  dis- 
trict court  entered  its  order  allowing  Myrtle 
Gillett  to  plead.  A  copy  of  said  order  is 
hereto  attached  and  made  part  hereof  as  Ex- 
hibit C.  That  in  pursuance  of  said  order 
Myrtle  Gillett  appeared  in  said  court  and 
filed  her  pleading,  alleging  that  she  had  sold 
all  her  interest  in  the  land  to  George  P.  Rush 
and  Bruce  Sanders,  and  that  her  only  Inter- 
est In  the  matter  was  a  vendor's  lien  of  $250. 
That  Rush  &  Sanders  held  the  equity  of  re- 
demption in  and  to  said  land;  asked  that 
they  be  made  parties;  asked  that  an  account- 
ing be  taken  of  the  rents  and  profits  received 
by  Harding,  and  that  they  be  applied  on  the 
payment  of  the  mortgage  of  Romlg;  alleged 
that  Harding  was  a  mortgagee  In  possession. 
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Rush  &  Sanders  filed  a  motion  to  be  made 
parties.  This  motion  the  lower  court  over- 
ruled. This  applicant  and  John  Romlg  each 
moved  for  judgment  on  the  pleadings,  and 
tbe  lower  court  sustained  said  motions.  A 
copy  of  said  judgment  Is  hereto  attached, 
and  made  part  hereof  as  Exhibit  D.  That 
thereafter  Myrtle  Gillett  appealed  from  said 
judgment  to  the  Supreme  Court  of  Oklahoma, 
and  that  court  reversed  the  judgment  of  the 
lower  court,  rendering  judgment  on  the  plead- 
ings, and  to  make  Rush  &  Sanders  parties, 
and  to  proceed  further  in  accordance  with 
said  opinion.  That  from  this  judgment  of 
"ie  Supreme  Court  of  Oklahoma  this  appli- 
cant appealed  to  the  Supreme  Court  of  the 
United  States,  and  said  court  dismissed  said 
appeal  because  the  decision  of  the  Supreme 
Court  of  Oklahoma  was  not  a  final  decision, 
and  did  not  fix  the  substantial  law  of  the 
case.  That  the  mandate  of  the  Supreme 
Court  of  Oklahoma,  based  on  the  order  of  the 
United  States  Supreme  Court  dismissing  the 
appeal  of  this  applicant,  was  filed  In  the  dis- 
trict court  of  Garfield  county,  Oklahoma,  on 
or  about  tbe  31st  day  of  May,  1007.  That 
said  cause  now  stands  for  trial  under  the 
several  mandates  of  the  Supreme  Courts. 
That  no  judgment  has  ever  been  rendered  in 
said  cause  on  the  pleadings  of  Myrtle  Gillett 
or  her  grantees,  Rush  &  Sanders,  nor  has 
any  accounting  ever  been  taken  or  any  trial 
had,  nor  has  said  cause  ever  been  set  for 
trial.  That  notwithstanding  these  facts  the 
salr  George  P.  Rush  and  Bruce  Sanders  gave 
this  applicant  notice  that  they  would  present 
their  application  for  the  appointment  of  a 
receiver  in  said  cause  to  take  possession  of 
said  land  and  collect  the  rents  and  profits 
thereof,  to  preserve  the  same  pending  the 
trial.  Tbat  said  application  for  a  receiver 
was  presented  to  Hon.  M.  C.  Garber,  judge  of 
said  court,  on  the  10th  day  of  June,  1007,  up- 
on the  said  application  for  a  receiver,  and 
the  answer  of  tbe  relator  to  said  application, 
and  tbe  demurrer  of  said  applicants  to  all 
that  portion  of  relator's  answer  which  plead- 
ed and  set  out  the  mandate  of  the  Supreme 
Court  of  the  United  States,  and  the  mandate 
of  this  court,  to  the  effect  that  relator's  pos- 
session should  not  be  disturbed  pending  the 
trial. 

"Relator  alleges  that  said  Judge  M.  C.  Gar- 
ber sustained  a  demurrer  to  his  plea  that 
said  mandate  protected  him  in  his  possession 
until  after  said  trial,  and  refused  to  consider 
said  mandates.  Relator  further  says  that 
the  further  hearing  of  said  application  was 
by  said  judge  continued  until  June  20,  1907, 
and  on  said  date  said  judge  did  appoint  a 
receiver  in  this  cause  to  take  possession  of 
said  land  and  collect  the  rents  and  profits 
thereof  (a  certified  copy  of  said  order  is 
hereto  attached  as  Exhibit  E),  and  your  re- 
lator alleges  that  unless  this  court  grants  a 
writ  of  mandamus  to  compel  said  judge  to 
obey  said  mandates,  and  desist  from  disturb- 
ing the  possession  of  this  relator  pending  the 


trial  In  this  cause,  said  judge  will  enforce 
the  appointment  of  said  receiver,  and  dis- 
possess this  relator,  based  on  his  decision 
that  said  mandates  do  not  prohibit  him  from 
appointing  a  receiver  and  taking  possession 
of  said  land  pending  said  hearing  Your  re- 
lator alleges  that  he  has  no  adequate  remedy 
at  law  by  which  he  can  compel  said  lower 
court  to  obey  said  mandates;  but  relator  al- 
leges tbat  a  receiver  has  been  appointed  in 
violation  of  said  mandates,  and  he  has  no 
other  remedy  than  by  the  mandate  of  this 
court,  enforcing  its  mandate. 

"Wherefore  applicant  prays  that  a  peremp- 
tory writ  of  mandamus  issue,  directed  to 
Hon.  M.  C.  Garber,  compelling  him  to  obey 
the  mandate  of  this  court,  and  not  disturb 
the  possession  of  the  applicant  by  appoint- 
ing a  receiver  or  otherwise,  and  to  vacate  the 
order  appointing  said  receiver,  and  all  prop- 
er relief." 

To  relator's  petition  respondent  interposed 
a  general  demurrer,  and  upon  relator's  peti- 
tion and  respondent's  demurrer  case  is  sub- 
mitted to  this  court. 

It  is  necessary  to  an  understanding  of  this 
action  that  a  brief  history  of  the  litigation 
out  of  which  it  has  grown  be  given.  This  ac- 
tion grows  out  of  a  suit  brought  in  the  dis- 
trict court  of  Garfield  county  on  the  11th  day 
of  March,  1896,  by  John  Romlg  against  Don 
A.  Gillett  and  Myrtle  GiHett,  to  recover  a 
judgment  against  Don  A.  Gillett  for  $749. 
with  interest  and  attorney's  fees,  and  to  fore- 
close a  certain  mortgage,  executed  by  Don  A. 
Gillett  to  John  Romlg  upon  real  estate  sit- 
uated in  Garfield  county,  Okl.,  to  secure  said 
Indebtedness.  On  the  18th  day  of  December, 

1896,  judgment  was  rendered  by  the  court  in 
favor  of  John  Romlg  for  the  amount  sued  for 
and  foreclosing  tbe  mortgage.  Sale  of  tbe 
land  was  afterwards  made  under  the  decree 
of  foreclosure,  and  confirmed  by  the  court. 
At  the  sale  John  Romlg,  the  plaintiff  in  the 
action,  and  the  mortgagee  under  the  mort- 
gage foreclosed,  became  the  purchaser  of 
the  land  Involved.  On  the  9th  day  of  March, 

1897,  John  Romlg  sold  said  premises  to  Dan- 
iel W.  Harding,  the  relator  In  this  action. 
Subsequently,  on  the  17th  day  of  March,  1898, 
Myrtle  Gillett  filed  her  motion  to  set  aside 
the  judgment  and  decree  of  foreclosure  up- 
on different  grounds,  which  are  not  necessary 
to  be  repeated  here.  The  court  sustained  tbe 
motion  of  Myrtle  Gillett  to  vacate  the  judg- 
ment of  foreclosure  and  order  her  restored  to 
the  possession  of  the  premises  of  which  she 
had  been  wrongfully  dispossessed.  From 
this  judgment  plaintiffs  Romig  and  Harding 
appealed  to  the  Supreme  Court  of  Oklahoma 
Territory.  The  Supreme  Court  of  Oklahoma 
affirmed  the  judgment  of  the  trial  court. 
John  Romlg  and  Daniel  W.  Harding  v.  Myr- 
tle Gillett,  10  Okl.  186,  62  Pac.  805.  From 
this  judgment  Romig  and  Harding  appealed 
to  the  Supreme  Court  of  the  United  States. 
The  Supreme  Court  of  the  United  StateR  re- 
versed the  decree  of  the  Supreme  Court  of 
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Oklahoma,  and  remanded  the  case  to  that 
court,  with  directions  to  set  aside  the  order 
of  the  trial  court,  and  to  direct  the  entry  of 
an  order  which,  without  disturbing  the  pos- 
session of  Harding,  would  give  the  appellee 
Myrtle  Gillett  the  right  to  appear,  plead,  and 
make  such  defense  as  under  the  facts  of  the 
case  and  the  principles  of  equity  she  was  en- 
titled to.  John  Romig  and  Daniel  W.  Harding 
v.  Myrtle  Gillett,  187  U.  S.  Ill,  23  Sup.  Ct.  40, 
47  L.  Ed.  97.  A  mandate  was  issued  from 
the  Supreme  Court  of  the  United  States  to 
the  Supreme  Court  of  Oklahoma,  in  obedi- 
ence to  which  the  Supreme  Court  of  Okla- 
homa issued  its  mandates  to  the  district 
court  of  Garfield  county.  Certified  copies  of 
these  mandates  are  attached  as  exhibits  to 
relator's  petition  in  this  action,  and  contain 
respectively  the  language  quoted  In  relator's 
petition.  The  district  court  of  Garfield  coun- 
ty, with  James  K.  Beauchamp  sitting  as 
Judge,  in  obedience  to  the  mandate  of  the 
Supreme  Court  of  Oklahoma,  on  the  1st  day 
of  June,  1903,  made  an  order  vacating  and 
setting  aside  the  judgment  and  decree  of 
foreclosure  made  in  the  case  by  that  court 
on  the  lsth  day  of  December,  1890,  and  per- 
mitting Myrtle  Gillett  to  appear,  plead,  and 
defend.  A  copy  of  this  order  is  attached  to 
relator's  petition  in  this  action.  On  Decem- 
ber 1.  1903,  Myrtle  Gillett  entered  her  ap- 
]>oaranee  in  the  original  action  in  the  district 
court  of  Garfield  county,  and  filed  an  an- 
swer and  cross-petition.  Subsequently  Daniel 
W.  Harding,  the  grantee  of  Romig,  filed  an 
answer  on  cross-petition  to  the  answer  and 
cross-petition  of  Myrtle  Gillett.  After  vari- 
ous answers  and  cross-petitions  and  replies 
thereto  had  been  filed,  Romig  and  Harding 
moved  the  court  for  judgment  on  the  plead- 
ings, which  motion  was  by  the  court  sus- 
tained, and  the  decree  of  foreclosure  ren- 
dered by  that  court  on  the  18th  day  of  De- 
cember. 18fH),  In  favor  of  Romig  against  the 
Gilletts.  was  reinstated,  confirmed,  and  rati- 
fied. This  Judgment  on  the  appeal  of  Myrtle 
Gillett  to  the  Supreme  Court  of  Oklahoma 
was  reversed.  Gillett  v.  Romig  et  a!.,  17 
Okl.  324,  S7  Pac.  325.  From  this  judgment 
of  the  Supreme  Court  of  Oklahoma  appeal 
was  taken  by  Romig  and  Harding  to  the 
Supreme  Court  of  the  United  States,  which  | 
appeal  was  dismissed  by  that  court.  George 
P.  Rush  and  Bruce  Sanders,  who  had  be- 
come the  grantees  of  Myrtle  Gillett,  and 
who  had  become  interpleaders  in  the  original 
action  pending  in  the  district  court  of  Gar- 
field county  on  the  10th  day  of  June,  1907, 
made  application  to  the  respondent  in  this 
action  for  an  order  appointing  a  receiver  in 
said  action  to  take  charge  of  the  land  in  con- 
troversy, and  collect  the  rents  and  profits 
therefrom.  On  the  20th  day  of  June,  1907, 
respondent,  as  judge  of  the  district  court  of 
Garfield  county,  granted  the  application,  and 
made  an  order  appointing  a  receiver  as  pray- 
ed for. 

Relator  alleges  that  under  the  language  of 


the  Supreme  Court  of  the  United  States, 
quoted  In  his  petition  as  foHows:  "The  de- 
cision of  the  Supreme  Court  of  Oklahoma 
will  be  reversed,  and  the  case  remanded  to 
that  court,  with  instructions  to  set  aside 
the  order  of  the  trial  court,  and  to  direct  the 
entry  of  one,  which,  without  disturbing  the 
possession  of  Harding,  will  give  to  the  ap- 
pellee the  right  to  appear,  plead,  and  make 
such  defense  as  under  the  facts  In  the  case 
and  the  principals  of  equity  she  is  entitled 
to,"  and  under  the  language  of  the  mandate 
of  the  Supreme  Court  of  Oklahoma  quoted 
In  his  petition  as  follows:  "  *  •  *  and 
that  the  possession  of  Daniel  W.  Harding  to 
the  land  in  controversy  be  not  disturbed 
pending  said  proceedings,  and  that  his  rights 
and  interest  be  determined  In  said  cause" — 
the  respondent  was  without  jurisdiction  to 
make  the  order  made  by  him  on  the  20th  day 
of  June.  1907,  appointing  a  receiver,  and  that 
said  order  is  in  violation  of  the  mandates 
of  the  Supreme  Court  of  Oklahoma,  and  of 
the  Supreme  Court  of  the  United  States. 

Moore  &  Moore  and  Buckner  &  Buckner. 
for  relator.  C.  G.  Hornor,  H.  G.  Sturgis,  and 
James  W.  Steen,  for  respondent 

HAYS,  J.  (after  stating  the  facts  as  above). 
The  principal  question  presented  to  this  court 
by  the  pleadings  before  it  is  whether  the  re- 
spondent, as  judge  of  the  district  court  of 
Garfield  county,  under  the  mandates  of  the 
Supreme  Court  of  the  United  States,  and  of 
the  Supreme  Court  of  Oklahoma,  directing 
that  an  order  be  made  by  the  trial  court  In 
the  principal  case,  which,  without  disturbing 
the  possession  of  Harding,  would  give  to  the 
appellee  Myrtle  Gillett  the  right  to  appear, 
plead,  and  make  such  defense  as  under  the 
facts  In  the  case  and  the  principles  of  equity 
she  was  entitled  to,  had  jurisdiction  to  hear 
the  application  for  or  make  an  order  appoint- 
ing a  receiver  to  take  possession  of  the  land 
and  premises  in  controversy. 

Counsel  for  relator  contends  that  the  man- 
dates of  the  Supreme  Court  of  the  United 
States  and  of  the  Supreme  Court  of  Okla- 
homa fix  the  status  of  the  relator  in  the  prin- 
cipal action,  pending  the  final  termination 
I  thereof;  that  the  effect  of  said  mandates  is 
to  give  the  relator  a  final  judgment  for  the 
possession  of  said  land  and  premises,  pend- 
ing the  final  termination  of  the  original  ac- 
tion; and  that  his  status  thus  fixed  cannot 
be  changed  prior  to  that  time,  and  that  un- 
til such  termination  of  said  action  he  has  by 
virtue  of  said  mandates  possession  of  said 
land  and  premises  as  the  owner  thereof,  not 
subject  to  the  control  of  any  court.  In  de- 
termining what  was  presented  to  and  decid- 
ed by  a  court,  It  la  proper  to  look  both  to  the 
opinion  and  mandate  of  the  court.  Guada- 
lupe Thompson,  Administratrix,  et  al.  v.  Max- 
well Land  Grant  &  Railway  Co.,  168  U.  S. 
451,  18  Sup.  Ct.  121.  42  L.  Ed.  539.  In  which 
case  the  court  said:  "We  take  Judicial  notice  of 
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our  own  opinions;  and,  although  the  judgment 
and  mandate  express  the  decision  of  the 
court,  yet  we  may  properly  examine  the  opin- 
ion in  order  to  determine  what  matters  were 
considered,  upon  what  grounds  the  judgment 
was  entered,  and  what  has  become  settled  for 
future  disposition  of  the  case."  The  mandate 
of  the  Supreme  Court  of  the  United  States 
from  which  relator  quotes  in  his  petition  con- 
tains this  further  language:  "You  therefore 
are  hereby  commanded  that  such  action  and 
further  proceedings  be  had  in  said  cause  in 
conformity  with  the  opinion  and  decree  of 
this  court.    *    *  Mr.  Justice  Brewer, 

who  delivered  the  opinion  of  the  court,  In 
discussing  the  rights  of  Harding,  who  was 
one  of  the  appellants  before  the  court,  said: 
"Harding,  as  the  grantee  of  a  purchaser  at  a 
foreclosure  sale,  stands  in  the  shoes  of  the 
mortgagee.  Bryan  y.  Brasius,  162  U.  S.  415, 
16  Sup.  Ct.  803,  40  L.  Ed.  1022.  As  shown 
by  the  opinion  in  that  case  and  cases  cited 
therein  a  mortgagee,  who  enters  into  posses- 
sion, not  forcibly,  but  peaceably,  and  under 
authority  of  a  foreclosure  proceeding,  cannot 
be  dispossessed  by  the  mortgagor,  or  one  claim- 
ing under  him,  so  long  as  the  mortgage  debt 
remains  unpaid."  If,  in  determining  what 
was  decided  by  the  Supreme  Court  of  the 
United  States,  and  if,  in  construing  its  man- 
date, we  consider  in  connection  therewith,  as 
we  should,  the  opinion  of  the  court,  it  appears 
that  it  was  decided  by  that  court  that  the 
order  of  the  trial  court  setting  aside  the  judg- 
ment and  decree  of  foreclosure,  and  direct- 
ing that  Harding  be  dispossessed  of  the  prem- 
ises, should  be  vacated,  and  that  such  order 
should  be  made  as  would  protect  the  rights  of 
both  parties,  an  order  that  would  give  Myrtle 
Gillett  an  opportunity  to  appear,  plead,  and 
defend  In  the  foreclosure  proceedings,  to  do 
which,  would  require  that  the  judgment  and 
decree  of  foreclosure  be  opened;  but  that 
since  Harding  had  come  peaceably  into  pos- 
session of  the  mortgaged  premises  as  the 
grantee  of  the  mortgagee,  who  was  the  pur- 
chaser under  the  foreclosure  proceedings,  his 
rights,  pending  the  final  termination  of  the 
action,  were  those  of  a  mortgagee  in  posses- 
sion, and  as  such  should  be  protected.  It  is 
our  opinion  that  it  was  the  intention  of  the 
Supreme  Court  of  the  United  States  by  its 
mandate  to  protect,  and  that  its  mandate 
and  the  mandate  of  the  Supreme  Court  of 
Oklahoma  do  protect,  Harding  only  in  that 
possession  which  the  Supreme  Court  of  the 
United  States  said  under  the  conditions  Hard- 
ing had.  which  was  the  possession  of  a  mort- 
gagee. This  is  the  construction  that  has  been 
given  to  the  judgment  and  opinion  of  the 
Supreme  Court  of  the  United  States  by  the 
Supreme  Court  of  Oklahoma.  Gillett  v.  Ro- 
mig  et  al.,  17  Okl.  324,  87  Pac.  325. 

The  mortgagee  in  possession  holds  the  es- 
tate as  a  mere  trustee  for  his  Indemnity.  He 
must  perform  the  duties  of  his  trust.  He 
must  apply  the  rents  and  profits  for  the  pur- 
pose of  the  mortgage,  and  must  treat  the 


property  as  a  provident  owner  would.  A 
court  of  equity  will  compel  him  to  perform 
these  duties  of  his  trust.  It  is  a  general  rule 
of  law  that  the  mortgagee,  or  his  grantee, 
who  has  come  peaceably  into  possession  of  the 
mortgaged  property,  cannot  be  dispossessed  of 
same  so  long  as  the  mortgage  debt  remains 
unpaid;  but  if  it  appears  that  the  mortgagee 
Is  irresponsible,  or  that  the  rents  and  profits 
will  be  lost  or  be  in  danger  of  loss,  or  that 
the  mortgagee  is  committing  waste  upon  or 
materially  injuring  the  premises,  a  receiver 
may  be  appointed.  20  Amer.  &  Eng.  Enc.  of 
Law  (2d  Ed.)  1008;  2  Pingrey  on  Mortgages, 
§  1706;  Boston  &  Providence  R.  R.  Co.  v. 
Railway  Co.,  12  R.  1. 220.  The  Judgments  and 
mandates  of  the  Supreme  Court  of  the  United 
States  and  of  the  Supreme  Court  of  Oklaho- 
ma protect  Harding,  pending  the  termination 
of  the  principal  action,  only  in  that  posses- 
sion which  he  had,  which,  under  the  opinion 
the  Supreme  Court  of  the  United  States,  was 
the  possession  of  a  mortgagee.  As  long  as 
Harding  discharges  the  duties  of  his  trust, 
he  should  be  protected  in  that  possession ; 
but  from  the  authorities  cited,  supra,  it  is 
seen  that  the  possession  of  a  mortgagee  may 
be  divested  when  it  appears  that  the  mort- 
gagee is  irresponsible,  or  that  the  rents  and 
profits  will  be  lost  or  be  in  danger  of  loss,  or 
that  the  mortgagee  Is  committing  waste  upon 
or  materially  injuring  the  premises,  and  that 
a  receiver  may  be  appointed. 

An  application  for  the  appointment  of  a  re- 
ceiver in  the  principal  action  now  pending  in 
the  district  court  of  Garfield  county,  containing 
allegations  for  the  appointment  of  a  receiver 
on  the  grounds  above  mentioned,  would  be  such 
an  application  as  the  court  would  have  juris- 
diction to  hear,  and  the  act  of  the  court  In 
granting  or  refusing  the  same  would  be  a  ju- 
dicial act.  The  application  for  the  appoint- 
ment of  a  receiver  presented  to  respondent  is 
not  before  this  court,  and  in  the  absence  of 
the  same  it  will  be  presumed  that  It  contain- 
ed legal  grounds  to  warrant  the  action  of 
the  court. 

The  writ  of  mandamus  does  not  lie  from  a 
superior  court  to  an  inferior  court  to  control 
Its  judicial  acts,  or  its  exercise  of  judicial 
discretion.   Merrill  on  Mandamus,  32. 

It  is  the  opinion  of  the  court  that  respond- 
ent's demurrer  to  relator's  petition  should  be 
sustained,  and  the  writs  of  peremptory  man- 
damus denied,  and  It  is  so  ordered.  All  the 
Justices  concurring. 


ALBERTI  v.  MOORE  et  al. 

(Supreme  Court  of  Oklahoma.    Jan.  21,  1908.) 

1.  Mechanics'  Liens  —  Statement  —  Amend- 
ment. 

Where,  iu  an  action  foreclosing  a  subcon- 
tractor's or  materialman's  lien,  in  which  the 
original  statement  filed  inaccurateiy  states  the. 
name  of  the  party  sought  to  be  charged,  and 
erroneously  describes  the  property  intended  to 
be  subjected  to  the  lien,  the  court  in  the  exer- 
cise of  its  discretion,  and  in  the  furtherance  of 
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justice,  may  allow  such  Hen  claimant  to  file  an 
amended  statement,  and  foreclose  the  same. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Mechanics'  Liens,  §1  275-278.] 

2.  Same— Personal  Judgment. 

A  subcontractor,  materialman,  or  workman, 
between  whom  and  the  owner  there  is  no  privity 
of  contract,  and  in  whose  favor  no  direct  lia- 
bility has  been  imposed  upon  the  owner,  is  not 
entitled  to  a  personal  judgment  against  the 
owner.  The  judgment  rendered  should  be  a  per- 
sonal one  against  the  original  contractor,  and  a 
decree  establishing  a  lien  and  ordering  the  sale 
of  the  real  estate  or  other  property,  as  in  other 
cases  of  sales  of  real  estate. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Mechanics'  Liens,  §§  632-034.] 

3.  Same— Parties. 

An  employe  of  a  subcontractor  or  material- 
man, who  filed  a  lien  against  the  property  im- 
proved, and  who  in  a  suit  brought  by  his  prin- 
cipal to  foreclose  his  own  lien  is  made  a  party, 
but  is  not  served  with  process,  files  no  plead- 
ing, and  makes  no  appearance  either  personal- 
ly or  by  counsel,  is  not  in  court,  and  the  court 
has  no  such  jurisdiction  as  will  warrant  it  in 
awarding  a  judgment  in  bis  favor. 

4.  Same— Judgment  over  Against  Contrac- 
tor. 

The  owner  of  a  lot,  who  makes  an  agree- 
ment with  a  firm  of  contractors  to  construct  a 
building  thereon  for  a  specific  sum,  and  who  un- 
der the  terms  of  the  contract  pays  them  there- 
for within  60  days  of  the  time  when  the  last 
material  is  furnished,  and  whose  property  is, 
in  a  suit,  subjected  to  a  subcontractor's  or 
materialman's  lien,  is  entitled,  in  the  same  ac- 
tion, to  recover  a  judgment  against  the  con- 
tractors for  the  full  amount  of  the  judgment,  in- 
terest, and  costs,  recovered  by  such  subcon- 
tractor or  materialman,  and  established  as  a 
lien  against  his  property. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Kay  County; 
Bayard  T.  Halner,  Judge. 

Action  by  O.  H.  P.  Moore  and  others 
against  George  Albert!.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.  Modified. 

This  Is  an  action  brought  in  the  district 
court  of  Kay  county,  Okl.  T.,  for  the  pur- 
pose of  foreclosing  a  mechanics'  lien  on  lot 
13,  in  block  33,  in  the  town  of  Newklrk,  Okl., 
property  of  George  Albert!,  plaintiff  in  error. 
The  material  facta  out  of  which  this  contro- 
versy grows  are  as  follows :  August  1,  1898, 
George  Albert!  entered  into  a  written  con- 
tract with  John  H.  Pierce  and  Jesse  Thomas, 
under  which  they  agreed  to  build  on  the  said 
lot  a  stone  building,  contractors  therein  fur- 
nishing all  materials,  and  to  construct  it  for 
a  stipulated  price.  Under  this  agreement  the 
structure  was  erected,  and  the  price  agreed 
upon,  with  the  exception  of  $27.81,  was  paid 
by  Albert!  to  Pierce  and  Thomas.  Thereafter, 
and  on  September  27,  1808,  there  was  filed 
In  the  office  of  the  clerk  of  the  district  court 
of  Kay  county  a  mechanics'  Hen  statement, 
wherein  Joseph  Albert!  was  charged  as  debtor 
to  O.  H.  P.  Moore  and  J.  II.  Helms,  partners, 
for  materials  furnished  in  erecting  a  two- 
story  building  on  lot  13,  block  15,  town  of 
Newklrk,  Kay  county,  Okl.  T.,  from  August 
15,  1898,  to  September  20,  1898,  consisting  of 
the  balance  due  on  84  cords  and  49  feet  of 
stone  at  $3.05  per  cord,  $274.80.    Notice  of 


this  Hen  seems  to  have  been  served  upon 
George  Albertl,  plaintiff  in  error,  on  Septem- 
ber 27,  1898.  On  October  3,  1898,  there  was 
filed  in  said  office  a  mechanics'  Hen  of  Jesse 
Anderson,  in  which  was  claimed  the  sum  of 
$80.40  against  lot  13,  block  33,  town  of  New- 
klrk, Okl.  T.  No  notice  of  this  Hen  appears 
to  have  been  served,  and  in  the  subsequent 
proceedings  Anderson  filed  no  pleading,  nor 
did  he  appear  in  court  either  in  person  or  by 
attorney.  On  the  13th  day  of  February,  1899, 
O.  H.  P.  Moore  and  J.  H.  Helms,  as  partners, 
filed  their  petition  against  Joseph  Albertl,  de- 
fendant, pleading  the  contract  between  Al- 
bertl and  Pierce  and  Thomas  for  the  con- 
struction of  the  building,  praying  for  judg- 
ment against  the  defendant  for  the  sum  of 
$274.80,  with  Interest  thereon  at  the  rate  of 
7  per  cent,  per  annum  from  September  20, 
1898,  and  for  the  foreclosure  of  their  mechan- 
ics' lien  above  mentioned.  Summons  was  is- 
sued to  Joseph  Albertl,  and  served  upon 
George  Albert!,  who  entered  his  appearance, 
and  filed  as  answer  a  general  denial,  and  the 
case  came  on  for  trial  on  the  30th  day  of 
March,  1899.  Parties,  plaintiff  and  defend- 
ant, introduced  their  evidence  and  rested, 
whereupon  the  court  ordered  that  all  lien 
claimants  and  contractors  interested  In  the 
subject-matter  of  this  action  should  be  made 
parties  defendant.  Whereupon  plaintiffs  ask- 
ed leave  to  amend  their  petition  and  to  file  an 
amended  statement  of  their  lien  claim,  which 
was  granted,  and  to  which  the  defendant  ex- 
cepted. On  April  10,  1899,  the  plaintiffs  vir- 
tually began  a  new  action,  but  entitled  their 
pleading  filed  an  amended  petition,  in  which 
there  was  made  defendants  George  Albert!, 
John  H.  Pierce,  Jesse  Thomas,  and  Jesse  W. 
Aldridge.  In  this  petition  it  was  pleaded 
thut  plaintiff  Moore  had  succeeded  to  all  the 
interest  of  the  partnership  of  Moore  and 
Helms  in  the  contract  for  stone  used  in  the 
construction  of  the  stone  building;  that  the 
defendants  George  Albert!,  John  Pierce,  and 
Jesse  Thomas  had  agreed  to  pay  said  plain- 
tiff the  sum  of  $3.65  per  cord  for  the  stone 
furnished ;  that  there  was  then  due  and  ow- 
ing from  the  defendants  Albertl,  Pierce,  and 
Thomas  to  plaintiff  a  balance  of  $274.80,  for 
which,  against  all  of  them,  he  asked  judg- 
ment. Moore  also,  in  accordance  with  the 
rule  of  the  court,  filed  an  amended  lien  state- 
ment, and  prayed  that  the  lien  be  foreclosed 
against  the  premises  involved.  Summons  was 
issued  and  served  on  all  the  defendants  ex- 
cept Aldridge.  John  Pierce  filed  separate 
answer,  setting  up  the  contract  for  the  erec- 
tion of  the  building,  and  alleging  that  he  and 
the  defendant  Jesse  Tbomaa  had  a  verbal 
agreement  by  which  said  Thomas  agreed  to 
furnish  the  stone  for  $3.65  per  cord,  and  that 
he  had  been  fully  paid  for  the  same,  and  that 
Thomas  had  no  other  or  further  interest  In 
the  contract  He  then  denied  all  the  other 
allegations  in  plaintiff's  petition,  and  asked 
to  be  discharged,  with  costs.  George  Albertl 
filed  his  answer  alleging  that  he  was  the  own- 
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er  of  lot  13,  in  block  33,  In  the  town  of  New- 
klrk,  Kay  county,  Okl.  T.,  and  that  the  only 
contract  he  entered  Into  regarding  the  con- 
struction of  the  building  on  said  lot  was  by 
and  between  himself,  John  Pierce,  and  Jesse 
Thomas,  and  that  under  the  terms  of  said 
contract,  the  said  Pierce  and  Thomas  were 
to  furnish  all  materials  required  for  the  con- 
sideration of  $726,  all  of  which  sum  had 
been  paid  with  the  exception  of  $27.81,  which 
was  paid  into  court  for  the  use  and  benefit 
of  the  party  entitled  thereto,  and  praying  that 
in  the  event  judgment  be  rendered  against  his  j 
property  that  he  recover  Judgment  against  ! 
John  H.  Pierce  and  Jesse  Thomas  for  the 
amount  thereof,  with  bis  costs.  Jesse  Thomas  , 
for  bis  answer  admitted  the  signing  of  the 
contract,  but  denied  that  he  was  in  any  way  ; 
indebted  to  defendant  George  Albert!   Upon  j 
the  issues  thus  framed,  a  jury  being  waived, 
the  cause  came  on  for  hearing  on  September  | 
9,  1899,  before  the  court,  who,  after  hearing 
all  of  the  evidence,  rendered  a  judgment  in  | 
favor  of  plaintiff  O.  H.  P.  Moore,  and  against 
the  defendant  George  Alberti,  for  the  sum  of  | 
$193,  and  his  costs,  and  a  judgment  in  favor  , 
of  Jesse  W.  Aldridge  and  against  George  Al-  j 
bertl  in  the  sum  of  $80.40,  and  for  his  costs,  i 
and  decreed  the  said  judgment  a  first  lien  on  j 
the  premises  above  described,  foreclosing  the  i 
same,  denying  the  prayer  of  Alberti's  answer  | 
for  judgment  against  Pierce  and  Thomas,  or 
either  of  them,  and  providing  that  John 
Pierce  and  Jesse  Thomas  recover  their  costs 
against  said  Alberti.  On  September  13,  1899, 
Alberti  filed  his  motion  for  new  trial,  and  on 
Its  presentation  the  court  modified  the  Judg- 
ment, assessing  the  amount  of  plaintiff's  re- 
covery in  the  sum  of  $145.20,  and  Jesse  AI- 
drldge's  recovery  in  the  sum  of  $59.57.  over- 
ruling the  motion  as  to  the  balance  of  the 
Judgment,  to  which  exception  was  saved  by 
Alberti.  and  the  case  brought  to  this  court 
for  review. 

W.  S.  Cline  and  Ira  A.  Hill,  for  plaintiff  in 
error.  Virgil  H.  Brown,  J.  L.  Roberson,  and 
McGlnnis  &  Woodson,  for  defendants  in  error. 

DUNN,  J.  (after  stating  the  facts  as 
above).  Under  our  statutes,  and  the  facts 
as  developed  in  this  case,  Moore  occupies  the 
position  of  a  materialman,  and  is  entitled 
to  a  lien  by  virtue  thereof.  He  furnished 
the  stone  to  Pierce  and  Thomas  with  which 
they  constructed  the  building,  and  which,  un- 
der their  contract,  they  were  bound  to  fur- 
nish for  the  sum  agreed  upon  with  Alberti. 
Section  651,  c.  66,  Code  Civ.  Proc.  St.  Okl. 
1893.  sets  out  the  conditions  under  which 
Moore  could  obtain  a  lien  against  the  build- 
ing or  property  on  which  such  material  was 
used:  "Any  person  who  shall  furnish  any 
such  material  or  perform  such  labor  under 
a  subcontract  with  the  contractor,  or  as  an  I 
artisan  or  day  laborer  In  the  employ  of  such 
contractor,  may  obtain  a  lien  upon  such  land  j 
93P.-35 


from  the  same  time,  In  the  same  manner,  and 
to  the  same  extent  as  the  original  contractor, 
for  the  amount  due  him  for  such  material 
and  labor;  and  any  artisan  or  day  laborer 
in  the  employ  of  such  subcontractor,  may  ob- 
tain a  lien  upon  such  land  from  the  same  time, 
in  the  same  manner,  and  to  the  same  extent 
as  the  subcontractor,  for  the  amount  due  him 
for  such  material  and  labor,  by  filing  with  the 
clerk  of  the  district  court  of  the  county  in 
which  the  land  is  situated,  within  sixty  days 
after  the  date  upon  which  material  was  last 
furnished  or  labor  last  performed  under  such 
subcontract,  a  statement,  verified  by  affidavit, 
setting  forth  the  amount  due  from  the  con- 
tractor to  the  claimant,  and  the  items  thereof 
as  nearly  as  practicable,  the  name  of  the  own- 
er, the  name  of  the  contractor,  the  name  of 
the  claimant,  and  a  description  of  the  prop- 
erty upon  which  a  lien  is  claimed;  and  by 
serving  a  notice  in  writing  of  the  filing  of 
such  lien  upon  the  owner  of  the  land;  Pro- 
vided, that  if  with  due  diligence  the  owner 
cannot  be  found  in  the  county  where  the 
land  is  situated,  the  claimant,  after  filing 
an  affidavit  setting  forth  such  facts,  may 
serve  a  copy  of  such  statement  upon  the  oc- 
cupant of  the  land,  or  if  the  land  be  unoc- 
cupied, may  post  such  copy  in  a  conspicuous 
place  upon  the  land  or  any  building  thereon. 
Immediately  upon  the  filing  of  such  state- 
ment the  clerk  of  said  court  shall  enter  a 
record  of  the  same  in  the  docket  provided 
for  in  section  six  hundred  and  fifty  of  this 
act,  and  in  the  manner  therein  specified: 
Provided,  that  the  owner  of  any  land  affected 
by  such  lien  shall,  not  thereby  become  liable 
to  any  claimant  for  any  greater  amount  than 
he  contracted  to  pay  the  original  contractor ; 
but  the  risk  of  all  payments  made  to  the 
original  contractor  shall  be  upon  such  own- 
er until  the  expiration  of  the  sixty  days  here- 
inbefore specified :  and  no  owner  shall  be  lia- 
ble to  an  action  by  such  contractor  until  the 
expiration  of  said  sixty  days,  and  such  own- 
er may  pay  such  subcontractor  the  amount 
due  him  from  such  contractor  for  such  labor 
and  material,  and  the  amount  so  paid  shall 
be  held  and  deemed  a  payment  of  said 
amount  to  the  original  contractor."  The 
foregoing  section  is  the  one  under  which 
Moore  attempted  to  act  when  he  filed  his  lien 
in  the  office  of  the  clerk  of  the  district  court 
against  Joseph  Alberti  Instead  of  George 
Alberti,  and  running  the  lien  upon  lot  13,  in 
block  15,  instead  of  lot  13,  in  block  33.  The 
notice  served  misspelled  the  name  of  Alberti, 
and  It  was  addressed  to  Joseph  instead  of 
George,  and,  in  addition  thereto,  likewise 
gave  the  wrong  description  of  the  property 
involved.  When  the  suit  was  brought  Joseph 
Alberti  was  made  defendant,  summons  was 
issued  to  him,  and  served  upon  George  Al- 
berti, who  answered  by  a  general  denial.  On 
hearing  the  cause  the  errors  of  the  lien  state- 
ment developed,  and  the  court,  on  considering 
the  matter,  permitted  the  making  and  filing 
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of  an  amended  Hen  statement  correcting  the 
error  made  in  the  original.  To  this  action 
the  defendant  excepted,  and  his  first  specifi- 
cation of  error  is  directed  to  this  point. 

Section  653,  c.  60,  St.  Okl.  1803,  provides: 
"Any  Hen  provided  for  by  this  act  may  be 
enforced  by  civil  action  in  the  district  court 
of  the  county  in  which  the  land  is  situated. 
•  *  *  The  practice,  pleading,  and  pro- 
ceedings In  such  action,  shall  conform  to  the 
rules  prescribed  by  the  Code  of  Civil  Pro- 
cedure as  far  as  the  same  may  be  applicable; 
and  in  case  of  action  brought,  any  state- 
ment may  be  amended  by  leave  of  court  In 
furtherance  of  justice  as  pleadings  may  be 
in  any  matter,  except  as  to  the  amount  claim- 
ed." In  addition  to  this,  section  139,  c  66, 
St.  Okl.,  provides  that:  "The  court  may,  be- 
fore or  after  judgment,  in  furtherance  of  Jus- 
tice, and  on  such  terms  as  may  be  proper, 
amend  any  pleading,  process  or  proceeding, 
by  adding  or  striking  out  the  name  of  any 
party,  or  correcting  a  mistake  in  the  name  of 
a  party,  or  a  mistake  in  any  other  respect, 
or  by  inserting  other  allegations  material  to 
the  case."  These  sections,  taken  together,  in 
our  judgment,  give  ample  authority  to  the 
court  In  the  exercise  of  its  discretion  to  allow 
the  amendment  to  be  made.  The  plaintiff  in 
error,  Albert!,  under  the  contract  which  he 
had  made  with  Pierce  and  Thomas,  was  in 
no  wise  prejudiced  by  this  amendment.  In 
carrying  out  the  contract  that  he  had  made 
for  the  construction  of  his  building  he  had 
paid  out  prior  to  the  expiration  of  the  60 
days  provided  for  in  section  651,  c.  66,  Okl. 
St.,  practically  all  of  the  money  due  on  this 
contract  This  it  will  be  seen  from  the  same 
section  he  did  at  his  peril;  and  this  money 
would  have  been  paid  out  as  it  was  without 
reference  to  whether  Moore's  Hen  statement 
was  accurate  or  inaccurate,  for  It  was  paid 
prior  to  the  filing  thereof,  so  that  as  the 
amendment  in  no  wise  changed  the  position 
of  plaintiff  In  error  he  has  no  right  to  com- 
plain. The  court  committed  no  error  in  al- 
lowing the  amended  statement  to  be  filed. 
The  statute  Is  a  remedial  one,  and  should  be 
liberally  construed  to  effect  Its  purpose.  El 
Reno  Electric  Light  &  Telephone  Co.  v.  W. 
R.  Jennlson,  5  Okl.  759,  50  Pac.  144.  Where 
In  an  action  foreclosing  a  subcontractor's  or 
materialman's  lien,  in  which  the  original 
statement  filed  inaccurately  states  the  name 
of  the  party  sought  to  be  charged,  and  er- 
roneously described  the  property  intended  to 
be  subjected  to  the  Hen,  the  court  in  the  ex- 
ercise of  its  discretion,  and  in  the  further- 
ance of  justice,  may  allow  such  Hen  claimant 
to  file  an  amended  statement,  and  foreclose 
the  same.  This  conclusion  disposes  of  plain- 
tiff's first  and  fifth  assignments  of  error. 

Plaintiff's  second  and  third  assignments 
of  error  both  raise  the  question  of  the  legal- 
ity of  the  personal  judgment  rendered  in 
favor  of  Moore  and  Aldrldge  against  plaintiff 
in  error  for  the  amount  found  due  on  their 


claims.    In  these  objections  the  court  agree. 

There  was  no  privity  of  contract  between 
Moore  and  Aldrldge  and  Albert!.  The  owner 
of  the  premises  (Albert!)  had  engaged  Pierce 
and  Thomas  to  furnish  everything  and  do 
the  constructing  agreed  on  in  the  contract 
This  is  consented  to  be  the  fact  by  all  par- 
ties to  this  controversy,  so  Moore  and  Al- 
drldge were  not  entitled  to  a  personal  judg- 
ment against  Albert!.  "A  subcontractor,  ma- 
terialman, or  workman  between  whom  and 
the  owner  there  Is  no  privity  of  contract 
and  in  whose  favor  no  direct  liability  has 
been  imposed  upon  the  owner,  is  not  entitled 
to  a  personal  judgment  against  the  owner." 
27  Cyc.  436,  and  cases  cited.  There  exists  no 
Buch  privity  between  a  materialman  or  a  sub- 
contractor as  will  permit  him  to  take  a  per- 
sonal judgment  for  the  amount  of  bis  debt 
against  the  owner.  The  party  or  parties  with 
whom  he  contracts  are  the  original  contrac- 
tors, and  they  alone  as  between  the  two  are 
personally  responsible  to  him.  By  authority 
of  the  statute,  and  this  only,  he  is  permitted 
to  subject  the  property  improved  to  the  pay- 
ment of  his  claim,  but  he  can  do  this  only  in 
a  suit  as  provided  In  section  653,  c.  66,  St 
Okl.  1893,  et  seq.,  in  which  such  origin- 
al contractor  Is  a  party  defendant  and  it  is 
essential  before  he  can  enforce  his  Hen 
against  the  property  that  he  first  secure 
against  the  original  contractor  a  judgment 
for  the  amount  which  he  seeks  to  have  levied 
on  the  property.  Our  statutes  provide  that: 
"In  actions  of  this  character,  all  persons 
whose  liens  are  filed  as  herein  provided,  and 
other  incumbrances  shall  be  made  parties." 
The  Court  of  Appeals  of  Colorado,  in  the 
case  of  Estey  v.  Hallack  &  Howard  Lumber 
Company,  4  Colo.  App.  165,  34  Pac.  1114,  in 
passing  upon  a  case  similar  to  this,  citing 
the  case  of  Davis  v.  Lumber  Company,  2 
Colo.  App.  381,  31  Pac.  187,  says:  "Davis  v. 
Lumber  Co.,  supra,  Is  conclusive  of  this  case. 
The  necessity  of  making  the  contractor  a  par- 
ty is  carefully  examined,  and  discussed  fully. 
The  court  said:  'It  has  been  often  held  that 
the  contractor  was  an  Indispensable  party 
to  the  action.  With  this  we  agree,  and  ad- 
judge that  the  contractor  Is  not  only  a  prop- 
er, but  a  necessary  and  indispensable,  party 
against  whom  a  debt  must  be  established  as 
the  foundation  of  the  decree  for  the  foreclos- 
ure of  the  Hen.'  This  conclusion  Is  well  sus- 
tained by  authority.  See  Phil.  Mech.  Liens, 
art.  397 ;  V  reel  and  v.  Ellsworth,  71  Iowa,  347, 
32  N.  W.  374 ;  Kerns  v.  Flynn,  51  Mich.  573, 
17  N.  W.  62;  Sinnlckson  v.  Lynch,  25  N.  J. 
Law,  317 ;  Pennoyer  v.  Neff,  95  U.  S.  714,  24 
L.  Ed.  565.  The  conclusion  is  founded  on 
principle  and  sound  legal  logic  No  privity 
of  contract  exists  between  the  owner  and 
the  subcontractor.  The  contractor  is  the 
primary  debtor.  If  the  amount  could  be  col- 
lected from  him,  there  would  be  no  resulting 
claim  against  the  property  of  the  owner. 
The  claim  against  the  property  is  secondary, 
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ancillary.  Not  only  must  there  be  a  primary 
judgment  against  the  contractor,  but  there 
must  be  an  adjudication  or  settlement  of  the 
amount  due  subcontractors — matters  of  which 
the  owner  can  have  no  knowledge  whatever — 
and.  In  order  to  fix  the  amount  for  which 
subcontractors  could  charge  the  property, 
an  adjudication  or  accounting  between  the 
owner  and  tbe  contractor  Is  indispensable." 
Tierce  and  Thomas  contracted  to  erect  a 
building  for  plaintiff  in  error  for  a  specific 
sum.  They  required  stone  to  carry  out  their, 
contract.  Moore  furnished  this  stone.  They 
became  Indebted  to  him  therefor,  and  by  com- 
plying with  certain  requirements  the  statute 
gave  Moore  by  reason  of  these  facts  a  lien 
against  Alberti's  lot  and  building ;  but  it  Is 
a  right  to  subject  the  property  improved  to 
the  payment  of  the  debt,  not  a  light  to  a  per- 
sonal judgment  against  the  owner.  "The  lien 
given  by  the  statute  to  materialmen  is  neither 
a  Jus  in  re,  nor  a  jus  ad  rem,  but  simply  a 
right  to  charge  the  property  affected  by  It 
with  the  payment  of  the  particular  debt,  In 
preference  and  priority  to  other  debts,  on 
compliance  with  the  requisitions  of  the  stat- 
ute ;  and  It  is  Inchoate  until  perfected  by  the 
rendition  of  a  judgment  in  rem  in  the  mode 
pointed  out  by  the  statute."  Porter  &  Co.  v. 
Miles,  67  Ala.  130;  27  Cyc.  430,  and  cases 
cited.  Furthermore,  section  654,  c.  GG,  St. 
Okl.  1893,  provides:  "Where  such  action 
brought  by  a  subcontractor,  or  other  person 
not  the  original  contractor,  such  original 
contractor  shall  be  made  a  party  defendant, 
and  shall  at  his  own  expense  defend  against 
the  claim  of  every  subcontractor,  or  other 
person  claiming  a  Hen  under  this  act,  and  If 
be  falls  to  make  such  defense  the  owner  may 
make  same  at  the  expense  of  such  contractor ; 
and  until  all  such  claims,  costs  and  expenses, 
are  finally  adjudicated,  and  defeated  or  satis- 
fled,  the  owner  shall  be  entitled  to  retain 
from  the  contractor  the  amount  thereof,  and 
such  costs  and  expenses  as  he  may  be  requir- 
ed to  pay."  By  this  It  will  be  seen  that  our 
statute  precludes  the  idea  of  a  personal 
judgment  being  taken  by  a  subcontractor  or 
materialman  against  the  owner  on  the  fore- 
closure of  a  Hen  filed  by  them.  The  Judg- 
ment rendered  should  be  a  personal  one 
against  the  original  contractor,  and  a  decree 
establishing  a  lien  and  ordering  the  sale  of 
the  real  estate  or  other  property,  as  In  other 
cases  of  sales  of  real  estate.  St.  Okl.  1893, 
c.  66.  S  656. 

Exception  is  taken  to  the  judgment  ren- 
dered in  favor  of  Jesse  W.  Aldridge  in  the 
sum  of  $59.57.  Aldridge,  as  appears  from  the 
evidence,  was  employed  by  Moore  to  haul  the 
stone  used  in  the  building  at  $1.65  per  cord. 
Moore  had  agreed  to  furnish  It  for  $3.65  per 
cord.  Moore  owed  Aldridge  personal ly  for 
the  hauling  of  this  stone,  and  filed  claim  for 
the  same  with  his  original  and  amended 
statements.  Aldridge  filed  a  mechanics'  lien 
statement  in  his  own  behalf  for  the  amount, 


but  his  action  was  not  a  waiver  of  his  claim 
against  Moore,  nor  did  it  relieve  Moore  of 
its  payment.  His  remedy  was  cumulative. 
He  could  do  both.  "The  mechanics'  lien  is  a 
creature  of  the  statute.  It  exists  on  certain 
conditions,  independent  of  any  special  con- 
tract. It  is  unknown  to  the  common  law,  and 
is  a  cumulative  remedy,  which  may  be  con- 
currently pursued  in  connection  with  the  or- 
dinary actions  for  the  collection  of  debts." 
Henry  Ehlers,  Adm'r,  v.  S.  T.  Elder,  51  Miss. 
495.  "Filing  the  claim  does  not  create,  but 
simply  establishes,  the  lien.  It  changes  an 
Inchoate  and  defeasible  right  to  a  lien  into  a 
fixed  and  definite  incumbrance.  *  *  *  A 
mechanic  who  files  a  claim  for  lien  does  not 
thereby  release  his  debtor  from  personal  li- 
ability. So,  to,  a  subcontractor,  to  whom 
the  contractor  has  given  an  order  on  the  own- 
er, may  still  enforce  his  rights  under  such 
order  after  he  has  filed  his  claim."  Bolsot  on 
Mechanics'  Liens,  496.  Phillips  on  Mechanics' 
Liens,  §  9,  says:  "It  is  a  cumulative  remedy 
which  may  be  concurrently  pursued  in  con- 
nection with  the  ordinary  actions  for  the 
collection  of  debts."  See,  also,  27  Cyc.  432, 
and  cases.  Aldridge  had  a  right  to  file  the 
mechanics'  Hen  statement,  and  also  the  right 
to  proceed  against  Moore  for  the  amount  of 
his  debt.  On  the  order  of  the  court  be  was. 
on  March  30,  1899,  made  a  defendant,  but 
he  was  not  served  with  summons,  nor  did  he 
appear  or  plead  in  any  manner,  nor  was  he 
present  at  the  trial,  either  personally  or  by 
counsel.  Moore  asked  judgment  for  the 
amount  which  he  owed  Aldridge,  and  was 
entitled  to  it.  Aldridge  not  being  in  court 
was  neither  entitled  to  a  judgment  in  his 
favor,  nor  would  he  be  liable  for  one  against 
him.  The  court  had  no  jurisdiction  to  ren- 
der either.  Moore,  on  the  other  hand,  was  en- 
titled to  recover  the  money  due  Aldridge,  as 
he  had  agreed  to  pay  him,  and  owed  him  the 
amount. 

The  remaining  question  in  this  case  is  the 
right  of  plaintiff  in  error  to  be  subrogated  to 
tbe  rights  of  Moore  as  against  the  original 
contractors,  Fierce  and  Thomas,  and  while 
we  find  no  adjudicated  case  in  which  the 
specific  question  here  involved  has  been  de- 
cided, the  general  principle  applies  that: 
"Subrogation  takes  place  where  one  pays  a 
debt  which  another  was  justly  liable  to  pay, 
and  the  payment  is  made  to  discharge  the 
property  of  the  person  paying  from  an  Incum- 
brance." Lowrey  v.  Byers,  80  Ind.  443 ;  Dav- 
is et  al.  v.  Schlemmer,  Adm'r,  150  Ind.  479,  50 
N.  E.  373 ;  Albert  Cole,  Respondent,  v.  Rob- 
ert Malcolm,  Impleaded,  etc.,  Appellant,  66 
N.  ¥.  363:  Boisot  on  Mechanics'  Liens,  § 
263;  Phillips  on  Mechanics'  Liens,  §  260. 
In  the  case  of  Davis  et  al.  v.  Schlemmer. 
Adm'r,  150  Ind.  478,  50  N.  E.  375,  the  court 
says :  "The  right  of  subrogation  is  not  found- 
ed upon  contract,  expressed  or  Implied,  but 
upon  principles  of  equity  and  justice,  and  Is 
broad  enough  to  include  every  Instance  in 
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which  one  party,  not  a  mere  volunteer,  pays 
a  debt  for  another,  primarily  liable,  and 
which  in  good  conscience  and  equity  should 
bave  been  paid  by  tbe  latter.  Spaulding  v. 
Harvey,  129  Ind.  106.  109,  28  N.  E.  323,  13  L. 
R.  A.  619.  28  Am.  St.  Rep.  176;  Huffmond  v. 
Bence,  128  Ind.  131, 137, 27  N.  E.  347 ;  Sidener 
v.  Pavey,  77  Ind.  241 ;  Gerber  v.  Sharp,  72  Ind. 
553,  556-558 ;  Rooker  v.  Benson,  83  Ind.  250, 
256;  Kyner  v.  Kyner,  6  Watts  (Pa.)  221;  Harns- 
berger  v.  Yancey,  33  Grat  (Va.)  527 ;  Miller 
v.  Winchell,  70  N.  T.  438 ;  Mathews  v.  Aiken, 
1  N.  T.  595 ;  Lewis  v.  Palmer,  28  N.  T.  271 ; 
Stevens  v.  Goodenough,  26  Vt  676 ;  Smith  t. 
Foran,  43  Conn.  244,  21  Am.  Rep.  647 ;  Darst 
v.  Thomas,  87  111.  222;  Greenwell  v.  Herit- 
age, 71  Mo.  459;  Redington  v.  Cornwell,  90 
Cal.  49,  27  Pac.  40;  Sheldon  on  Subrogation, 
§S  1,  11."  From  the  foregoing  it  will  be  seen 
that  Albertl  is  entitled  to  be  subrogated  to  all 
the  rights  of  Moore  as  against  Pierce  and 
Thomas,  whose  debt  he  has,  by  virtue  of 
this  lien  against  his  property,  been  compel- 
led to  pay. 

Tbe  plaintiff  In  error  makes  a  further  con- 
tention in  his  brief  objecting  to  tbe  amount 
of  recovery  allowed  Moore,  and  calls  atten- 
tion to  the  different  payments  alleged  to  have 
been  made.  In  view  of  the  fact  that  this 
was  twice  pressed  upon  the  attention  of  the 
trial  court,  and  that  court  modified  its  judg- 
ment, we  cannot,  in  consideration  of  the  un- 
certain and  conflicting  statements  In  refer- 
ence thereto,  enter  into  this  domain  of  specu- 
lation, as  the  lower  court  manifestly  had  bet- 
ter opportunities  to  determine  this  accurately 
than  we  have. 

This  defense  urged  by  John  Pierce  in  his 
separate  answer,  in  which  he  pleads  that  he 
and  Jesse  Thomas  took  the  contract  to  con- 
struct the  building,  and  that  they  had  a 
verbal  agreement  by  which  Thomas  agreed 
to  furnish  the  stone  to  erect  the  building,  Is 
one  which  cannot  avail  him  in  this  contro- 
versy.   His  remedy  is  against  Thomas. 

The  cause  is  accordingly  remanded  to  the 
district  court  of  Kay  county,  with  Instruc- 
tions to  set  aside  the  judgment  heretofore 
rendered,  and  enter  one  for  O.  H.  P.  Moore 
against  John  Pierce  and  Jesse  Thomas  for 
the  sum  of  $204.77,  with  interest  thereon  at 
the  rate  of  7  per  cent  per  annum  from  Sep- 
tember 20,  1898,  and  for  his  costs,  decreeing 
$17696  thereof  a  first  lien  upon  lot  13,  block 
33,  in  the  town  of  Newkirk,  Kay  county,  Okl., 
and  the  said  lien  be  foreclosed  and  the  said 
lot  sold  as  in  other  cases  of  the  sales  of  real 
estate,  and  out  of  the  proceeds  thereof  pay- 
ing, first,  the  costs  of  this  proceeding,  sec- 
ond, the  amount  of  judgment  herein  render- 
ed, and  the  balance,  if  any,  be  paid  to  plain- 
tiff in  error,  George  Albertl,  and  enter  judg- 
ment in  favor  of  George  Albertl,  plaintiff  in 
error,  against  John  Pierce  and  Jesse  Thomas, 
defendants  in  error,  for  the  sum  of  $176.96, 
with  Interest  thereon  at  the  rate  of  7  per 
cent  per  annum  from  September  20,  1898, 


and  for  the  costs  of  this  proceeding,  Includ- 
ing all  costs  of  foreclosure  and  sale  of  the 
property  herein  involved.  All  the  Justices 
concurring. 


GOODWIN  et  al.  v.  BICKFORD. 
(Supreme  Court  of  Oklahoma.    Jan.  21,  1908.) 

1.  Coubt— Rules  of  Court — Costs  oh  Ap- 
peal. 

The  district  court  of  the  territory  of  Okla- 
homa has  no  power  to  impose  a  rule  requiring 
that  a  party  appealing  a  cause  from  the  probaU 
court  to  the  district  court  shall  deposit  with 
the  clerk  of  the  district  court  five  dollars  for 
costs  of  the  clerk,  and  that  a  failure  to  do  so 
within  20  days  after  the  transcript  of  the  trial 
court  is  deposited  with  the  clerk  shall  be  ground 
for  dismissal  of  the  appeal. 

2.  Appeal— Record— Rules  op  Trial  Court. 

The  rules  of  a  trial  court  are  part  of  tbe 
record  of  every  cause  tried  thereat. 

3.  Same— Errors  Apparent  of  Record. 

Errors  apparent  upon  the  judgment  roll  or 
record  of  a  cause  will  be  considered  by  this 
court,  although  no  exceptions  were  taken  there- 
to in  the  trial  court. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Canadian  Coun- 
ty; C.  F.  Irwin,  Judge. 

Action  by  Will  Carlton  Bickford  against 
John  A.  Goodwin  and  others.  Judgment  for 
plaintiff.  Defendants  bring  error.  Reversed 
and  remanded. 

On  July  1,  1903,  the  defendant  in  error 
filed  his  petition  In  the  probate  court  of  Ca- 
nadian county,  alleging,  among  other  things, 
that  he  is  the  adopted  son  and  only  heir  at 
law  of  Mary  E.  Hortop,  who  died  on  or 
about  the  7th  day  of  April,  1903,  and  that  he 
is  entitled  to  letters  of  administration  upon 
her  estate,  and  praying  that  such  letters  be 
issued  to  him.  On  the  2d  day  of  July,  1903, 
John  A.  Goodwin,  one  of  the  plaintiffs  in  er- 
ror, filed  his  petition  in  the  probate  court  of 
Canadian  county,  alleging,  among  other 
things,  the  death  of  Mary  E.  Hortop,  and 
that  Cynthia  Rosenberger,  Emma  J.  Masters, 
Nellie  C.  Bickford,  Mrs.  E.  Carson  Mason, 

James  Dexter,  and  Mrs.  Walker  are 

heirs  at  law  of  the  decedent  and  praying 
that  letters  of  administration  on  the  said  in- 
testate estate  be  issued  to  him.  On  the  14th 
day  of  July,  1903,  the  two  petitions  were 
heard  together,  and  the  court  adjudged  the 
defendant  in  error  to  be  the  adopted  son  of 
Mary  B.  Hortop,  granted  the  prayer  of  the 
petition,  appointed  him  administrator  of  the 
estate,  and  ordered  the  letters  of  administra- 
tion thereon  issued  to  him  accordingly.  There- 
upon the  plaintiff  in  error  appealed  to  the 
district  court  of  that  county.  Afterwards, 
on  August  25,  1903,  the  defendant  in  error 
filed  a  motion  to  dismiss  the  appeal  of  plain- 
tiff in  the  district  court,  and  assigned  as  his 
reasons  therefor  six  grounds.  On  December 
1,  1903,  the  court  granted  plaintiff  leave  to 
file  a  new  and  sufficient  appeal  bond.  On 
December  4,  following,  plaintiff  filed  an  af- 
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fldavlt  la  rapport  of  their  motion  resisting 
the  motion  to  dismiss  the  appeal,  and  time 
to  file  a  counter  affidavit  was  extended  un- 
til December  9th.  On  December  9th,  as 
shown  by  the  Journal  entry,  the  appeal  was 
dismissed  "for  failure  of  the  plaintiff  to 
properly  perfect  his  appeal  by  compliance 
with  rule  14  of  this  court" 

M.  D.  Llbby,  for  plaintiffs  in  error.  Geo. 
B.  Pearl  and  J.  Q.  Lowe,  for  defendant  in 
error. 

HATES,  J.  (after  stating  the  facts  as 
above).  Only  one  question  is  presented  by 
the  petition  In  error  and  argued  by  counsel 
for  plaintiffs  in  error  in  their  brief,  and 
that  is:  Did  the  court  err  In  dismissing  the 
appeal  for  the  failure  of  the  plaintiffs  in  er- 
ror to  comply  with  role  14  of  that  court,  by 
making  a  deposit  of  five  dollars  to  apply  on 
the  cost  of  the  clerk  of  the  district  court, 
within  the  time  prescribed  by  said  rule? 
The  portion  of  rale  14  affecting  this  case  is: 
"That  In  all  cases  appealed  from  a  lower 
court  to  the  district  court  of  this  district, 
the  appellant  shall,  within  twenty  days  from 
the  time  the  papers  In  such  appealed  case 
shall  have  reached  the  office  of  the  clerk  of 
this  court,  deposit  with  such  clerk  the  sum 
of  five  dollars,  to  apply  on  costs  of  clerk  In 
the  district  court,  and  the  appellee  shall, 
prior  to  the  first  day  of  the  next  term  of  the 
district  court  of  the  county  in  which  such 
appeal  arose,  deposit  with  the  clerk  for  costs 
the  sum  of  three  dollars.  No  appeal  shall  be 
placed  on  the  docket  of  this  court  until  the 
appellant  shall  have  made  the  deposit  here- 
in provided  for.  Should  the  appellant  fail  to 
make  deposit  for  the  costs  as  herein  required 
the  appellee  may  pay  the  costs  made  in  the 
district  court  on  such  appeal,  together  with 
the  costs  of  docketing  and  dismissal,  and 
such  appeal  shall,  on  motion  of  the  appellee, 
be  dismissed  for  failure  to  prosecute."  On 
August  25,  1903,  appellee  In  the  district  court 
filed  his  motion  to  dismiss  the  appeal  for 
failure  of  appellants'  to  make  the  deposit  as 
required  by  said  rule  14.  On  the  7th  day 
of  December  following,  after  the  expiration 
of  the  20  days  provided  for  in  rule  14,  appel- 
lants deposited  with  the  clerk  of  the  district 
court  five  dollars.  Plaintiffs  In  error  in 
their  brief  assign  as  reasons  why  the  action 
of  the  district  court  should  be  reversed  that 
the  dismissal  of  the  appeal  by  the  court  was 
an  abuse  of  legal  discretion,  and  that  the 
court  had  no  power  to  prescribe  said  rule  14 
requiring  said  deposit  for  costs,  and  that, 
on  failure  to  comply  with  It,  the  appeal 
should  be  dismissed. 

We  shall  consider  the  second  reason  assign- 
ed first;  for,  if  It  Is  well  founded,  It  will  not  be 
necessary  to  consider  the  first  reason  assign- 
ed. It  is  a  well-settled  principle  of  law  that 
courts.  Independent  of  any  statutory  provi- 
sion, have  the  inherent  power  to  make  rules 
for  the  regulation  of  their  practice  and  busi- 


ness, but  they  can  make  no  rule  that  contra- 
venes a  statute  or  the  law  of  the  land.  Prin- 
devlile  v.  People  of  the  State  of  Illinois,  42 
I1L  217;  August  Fisher  v.  National  Bank  of 
Commerce,  73  111.  84 ;  Thomas  Purcell  v.  Han- 
nibal ie  St.  Joseph  Railroad  Company,  50  Mo. 
504;  United  States  v.  James  G.  Swan  et  aL 
(D.  C)  77  Fed.  478.  It  cannot  be  said  that, 
in  Imposing  costs  and  prescribing  rules  gov- 
erning their  collection,  in  the  practice  of  a 
court  a  different  rule  from  the  one  announced 
above  applies,  or  that  a  court  has  control  ovei 
the  same  superior  to  the  legislative  depart* 
meet  of  the  government,  and  that  a  court 
may  make  a  rule  governing  the  same  in  con* 
filet  with  the  statute,  because  courts  had  no 
power  at  common  law  to  impose  costs,  and 
such  power  exists  only  when  authorised  by 
statute,  and  a  court  In  prescribing  rules  rela- 
tive to  the  costs  authorised  by  statute  to  be 
imposed  by  It  cannot,  in  doing  so,  contravene 
a  statute.  Haggle  B.  Bradford  v.  Southern 
Railroad  Company,  195  U.  8.  248,  25  Sup.  Ct 
55,  49  L.  Ed.  178.  The  Legislature  of  the  ter- 
ritory of  Oklahoma  has  provided  a  procedure 
governing  an  appeal  from  the  judgment,  de- 
cree, or  order  of  the  probate  court,  to  the  dis- 
trict court  Chapter  IS  of  the  statutes  of 
1883,  being  the  chapter  on  "Probate  Proce- 
dure," contains  the  following  provisions: 

"1488.  An  appeal  may  be  taken  to  the  dh> 
trict  court  from  a  Judgment,  decree,  or  order 
of  the  probate  court:  First,  granting  or  refus- 
ing, or  revoking  letters  testamentary,  or  of 
administration,  or  of  guardianship." 

"1487.  The  appeal  must  be  made:  First— by 
filing  a  written  notice  thereof  with  the  Judge 
of  the  probate  court,  •  •  •  and,  second 
— by  executing  and  filing  within  the  time  lim- 
ited, •  •  •  such  bond  as  is  required  In 
the  following  sections.  It  shall  not  be  neces- 
sary to  notify  or  summon  the  appellee  or  re- 
spondent to  appear  in  the  district  court,  but 
such  respondent  shall  be  taken  and  held  to 
have  notice  of  such  appeal  in  the  same  man- 
ner as  he  had  notice  of  the  pendency  of  the 
proceedings  In  the  probate  court" 

"1495.  The  Judge  of  the  probate  court  must 
within  ten  days  from  the  filing  of  the  notice 
of  appeal,  and  the  giving  of  the  required 
bond,  cause  a  certified  copy  thereof  and  of  the 
Judgment,  decree,  or  order,  or  specific  part 
thereof  appealed  from  •  •  •  to  be  trans- 
mitted to  the  clerk  of  the  district  court  of  the 
county  or  judicial  subdivision,  to  be  filed  In 
his  office,  and  the  appeal  may  be  heard  and 
determined  at  any  day  thereafter  by  said 
court  at  any  general  special  or  adjourned 
term;  and  If  the  appellant  make  no  appear- 
ance when  the  case  is  called  for  trial,  or  oth- 
erwise fail  to  prosecute  his  appeal,  the  re- 
spondent may,  on  motion,  have  the  appeal 
dismissed.   •   •   • " 

"1500.  Such  appellate  court  may  award  to 
the  successful  parties  the  cost  of  the  appeal, 
or  it  may  direct  that  such  costs  abide  the 
event  of  a  new  hearing,  or  of  the  subsequent 
proceedings  in  the  probate  court   In  either 
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case,  the  costs  may  be  made  payable  out  of 
the  estate  or  fund,  or  personally  by  the  un- 
successful party,  as  directed  by  the  appellate 
court,  or,  if  no  such  direction  be  given,  as  di- 
rected by  the  probate  court" 

By  these  provisions  and  other  sections  of 
the  chapter  quoted  from,  the  Legislature  of 
the  territory  of  Oklahoma  has  provided  a 
complete  procedure  for  perfecting  an  appeal 
from  the  probate  court  to  the  district  court, 
and  has  prescribed  In  detail  the  things  neces- 
sary to  be  done.  These  provisions  of  the  stat- 
ute were,  on  March  3.  1891,  c.  943,  §  17,  26 
Stat  989,  ratified  by  Congress  (Supp.  Rev.  St. 
vol.  1  [2d  Ed.l  p.  929).  Wetz  v.  Elliott  et  al.,  4 
Okl.  G18,  51  Pac.  657:  Decker  v.  Cahlll,  10  Okl. 
251,  61  Pac.  1101.  Put,  aside  from  any  virtue 
or  power  these  pro"isIons  may  have  received 
from  the  act  of  Congress  approving  them, 
they  are  valid  enactments  of  the  territorial 
Legislature.  Conj/ress,  In  establishing  a  gov- 
ernment for  the  territory  of  Oklahoma,  divid- 
ed the  government  Into  three  bra nclies^— ex- 
ecutive, legislatfee  and  judicial.  In  defining 
the  powers  of  tuese  different  branches  of  the 
government  it  provided  :  "That  the  legislative 
power  of  the  territory  shall  extend  to  all 
rightful  subjects  of  legislation  not  inconsist- 
ent with  the  Constitution  and  laws  of  the 
United  States."  It  is  true  that  Congress 
granted,  by  the  organic  act,  some  legislative 
powers  to  the  Supreme  Court;  but  the  sub- 
ject upon  which  It  could  legislate  are  clearly 
defined  and  limited,  and  matters  therein  spec- 
ified as  subjects  upon  which  the  court  can 
legislate  do  not  include  the  subjects  of  the 
provisions  of  the  statutes  cited,  supra.  It 
has  been  the  practice  of  Congress,  In  estab- 
lishing governments  for  territories,  to  com- 
mit to  the  Territorial  Assembly  the  matter 
of  providing  for  the  manner  of  taking  and  per- 
fecting appeals.  .Tames  Hornbuckle  v.  John 
Toombs.  18  Wnll  (IT.  S.)  648  :  21  L.  Ed.  966. 
In  this  case  Mr.  Justice  Bradley,  In  speaking 
for  the  court,  says:  "Whenever  Congress  has 
proceeded  to  organize  a  government  for  any 
of  the  territories  it  has  merely  instituted  a 
general  system  of  courts  therefor,  and  has 
committed  to  the  Territorial  Assembly  full 
power,  subject  to  a  few  specified  or  Implied 
conditions,  of  supplying  all  details  of  legisla- 
tion necessary  to  put  the  system  Into  opera- 
tion, even  to  the  defining  of  the  jurisdictions 
of  the  several  courts.  *  *  *  From  a  re- 
view of  the  entire  past  legislation  of  Con- 
gress on  the  subject  under  consideration,  our 
conclusion  is  that  the  practice,  pleadings,  and 
forms  and  modes  of  proceedings  of  territorial 
courts,  as  well  as  their  respective  jurisdic- 
tions, subject,  as  before  said,  to  a  few  ex- 
pressed or  implied  conditions  in  the  organic 
act  Itself,  were  intended  to  be  left  to  the 
legislative  action  of  the  Territorial  Assem- 
blies, and  to  the  regulations  which  might  be 
adopted  by  the  courts  themselves."  The  Leg- 
islature of  the  territory  of  Oklahoma  had 
power  to  enact  laws  regulating  the  procedure 
in  the  courts  of  the  territory  and  prescribing 


the  manner  of  taking  and  perfecting  appeals 
from  the  Inferior  courts  to  the  superior 
courts.  Territory  of  Oklahoma  v.  W.  A. 
Stroud,  6  Okl.  106,  50  Pac.  265;  Chaa.  W. 
Bailey  and  Harry  Plummer  McCool  v.  Terri- 
tory of  Oklahoma,  9  Okl.  461,  60  Pac.  117. 

The  plaintiffs  in  error  and  the  defendant 
in  error  have  cited  the  cases  of  Dooley 
Foster,  5  Kan.  269,  and  Coleman  v.  Newby, 
7  Kan.  83.  Defendant  in  error  insists  that 
the  decisions  in  these  cases  support  the 
theory  of  his  case.  A  close  examination  of 
Dooley  v.  Foster  will  disclose  that  the  court 
In  that  case  did  not  decide  whether  the  dis- 
trict court  had  power  to  make  the  rule  in 
question  or  not  That  case  was  determined 
upon  the  theory  that  the  appellee  had  waived 
the  requirements  of  the  rule  In  controversy. 
Justice  Valentine,  in  rendering  the  opinion  in 
the  case,  said  that  he  announced  the  opinion 
of  the  court  without  considering  whether  the 
rule  in  question  was  valid  or  invalid.  In 
the  case  of  Coleman  v.  Newby,  supra,  no 
opinion  of  the  majority  of  the  court  was  giv- 
en, except  a  statement  made  by  Justice  Brew- 
er affirming  the  action  of  the  trial  court.  We 
cannot  Infer  otherwise  than  that  the  majority 
of  the  court  in  that  case  reached  Its  opinion 
by  deciding  that  the  rule  In  controversy  was 
not  in  conflict  with  the  statute  of  Kansas 
governing  appeals  from  justices  of  the  peace 
to  the  district  court.  For  the  court  to  have 
held  that  the  district  court  had  power  to 
make  a  rule  contravening  the  statute  would 
have  been  against  the  great  weight  of  au- 
thorities. In  the  case  at  bar  the  Legislature 
of  the  territory  of  Oklahoma  has,  by  statute, 
prescribed  in  detail  how  an  appeal  shall  be 
taken  from  the  probate  court  to  the  district 
court  and  perfected.  It  has  said  that  a 
written  notice  thereof  and  a  bond  must  be 
filed  with  the  probate  judge ;  that  within  10 
days  thereafter  a  certified  copy  of  certain 
documents  must  be  transmitted  by  the  pro- 
bate judge  to  the  clerk  of  the  district  court 
to  be  filed  In  his  office,  and  that  it  shall  not 
be  necessary  to  notify  or  summon  the  ap- 
pellee in  the  case;  that  the  case  may  be 
heard  at  any  time  during  the  next  general  or 
special  term  of  the  court  after  the  appeal  has 
been  transmitted  to  the  clerk's  office  to  be 
filed;  and  that  If  the  appellee  make  no  ap- 
pearance when  the  case  is  called,  the  appeal 
may  be  dismissed.  We  could  hardly  con- 
ceive of  a  statute  that  could  prescribe  more 
specifically  the  detailed  requirements  neces- 
sary to  perfect  an  appeal,  and  how  the  same 
shall  be  disposed  of;  but  it  does  not  require 
that  any  deposit  for  cost  shall  be  made  in 
order  to  perfect  the  appeal.  On  the  contrary, 
It  is  specifically  provided  that  after  the  ap- 
peal has  been  transmitted  by  the  probate 
Judge  to  the  district  clerk,  to  be  filed  in  his 
Office,  without  even  a  summons  or  notice  to 
defendant  in  error,  the  case  may  be  heard  at 
any  day  of  any  general  or  special  term  of  the 
court  and  that  If,  wheu  the  case  is  called, 
appellant  does  hot  appear,  the  same  may  be 
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dismissed  on  motion  of  the  appellee.  There  is 
nothing  in  this  statute  that  will  permit  the 
construction  that  anything  else  than  what  is 
mentioned  therein  is  required  to  be  done,  or 
may  be  required  to  be  done,  by  the  court  be- 
fore the  appeal  Is  perfected;  and  under  the 
language  of  the  statute,  when  the  appeal  has 
been  perfected,  it  may  be  heard  at  any  gen- 
eral or  special  term  of  the  court.  Any  rule 
of  the  court  requiring  additional  things  to  be 
done  by  the  appellant  than  those  prescribed 
by  the  statute  herein  quoted  would  contra- 
vene the  statute  and  would  be  invalid. 

The  case  of  Cunningham  v.  Qulnn,  12  Colo. 
473,  21  Pac.  488,  was  a  petition  to  the  Su- 
preme Court  of  Colorado  for  a  writ  of  man- 
damus to  compel  the  respondent  (Qulnn),  who 
was  the  county  judge  and  acting  as  county 
clerk,  to  accept  and  file  a  certain  appeal  bond 
and  notices  of  appeal  upon  the  relator's  pay- 
ing the  legal  fees  therefor.  Under  the  rule 
of  the  county  court,  which  was  as  follows: 
"The  clerk  of  this  court  may  require  a  party 
appealing  from  the  Judgment  or  order  of  this 
court  to  the  district  court,  or  Supreme  Court, 
that  he  or  she  or  they  pay  all  accrued  costs 
before  taking  any  further  steps  In  the  case," 
respondent  Qulnn  refused  to  file  the  appeal 
bond  and  notices  unless  all  accrued  costs 
were  first  paid  by  relator.  Notwithstanding 
the  statute  of  Colorado  contained  a  provision 
that  gave  the  ofllcers  of  the  court  the  right 
to  collect  their  legal  fees  In  advance,  the 
court,  in  awarding  the  writ  of  mandamus, 
said:  "The  right  of  appeal  from  the  county 
courts  to  this  court  is  also  a  statutory  right, 
and  that  statute  provides  the  manner  In 
which  such  appeal  may  be  perfected,  and  no 
rule  of  court  can  deprive  a  party  of  this 
right,  or  impose  additional  burdens  as  condi- 
tions precedent  to  its  exercise.  Under  the 
statute  a  party  praying  for  an  appeal  is  re- 
quired to  file  a  bond  'In  a  reasonable  sum  suf- 
ficient to  cover  the  amount  of  the  judgment 
appealed  from  and  costs,  conditioned  for  the 
payment  of  Judgment,  costs,  interest,  and 
damages  in  case  the  judgment  shall  be  affirm- 
ed' :  but  we  know  of  no  statute  by  which  he 
may  be  required  to  pay  the  accrued  cost  in 
the  case  at  the  time  of  perfecting  the  appeal, 
and  in  the  absence  of  such  statutory  au- 
thority, the  right  of  the  clerk  to  Impose  such 
a  condition  cannot  be  maintained." 

The  case  of  Wescott  v.  Eccles,  3  Utah,  261, 
2  Pac.  525,  is  a  case  commenced  in  a  Justice 
court  in  the  territory  of  Utah.  Prom  a  judg- 
ment against  the  appellant  he  appealed  to  the 
district  court.  After  appellant  had  complied 
with  all  the  requirements  of  the  statute  for 
perfecting  his  appeal;  the  justice  before 
whom  the  case  was  tried  deposited  the  files 
of  the  case  with  the  clerk  of  the  district 
court,  but  the  appellant  failed  to  file  the 
transcript  from  the  Justice's  docket  and  all 
papers  accompanying  the  appeal  with  the 
clerk  of  the  district  court  within  30  days  be- 
fore the  commencement  of  the  term  of  court, 
and  to  perfect  the  appeal  within  the  first  2 


days  of  the  term  as  was  required  by  rule 
of  the  court.  The  district  court,  on  motion 
of  the  appellee,  dismissed  the  appeal  because 
of  appellant's  failure  to  comply  with  said 
rule  of  the  court.  The  Supreme  Court  of  the 
territory,  In  reversing  the  Judgment  of  the 
district  court,  said:  "When  the  appellant 
has  complied  with  the  statutory  require- 
ments, it  then  becomes  the  duty  of  the  Justice 
to  transmit  the  papers  to  the  clerk  of  the  dis- 
trict court,  and  when  they  are  received  by 
him,  they  are  filed  whether  he  ever  indorses 
the  filing  on  them  or  not  'A  paper  is  said 
to  be  filed  when  it  is  delivered  to  the  proper 
officer.'  Bouv.  Law  Die.  tit  'File.'  We  do 
not  propose  to  discuss  the  power  of  the  dis- 
trict court  to  make  rules  for  its  government. 
It  is  not  necessary  to  the  decision  of  this 
case.  It  is  proper,  however,  to  state  that  no 
court  can  by  rule  deprive  a  party  of  a  right 
which  is  given  to  him  by  statute.  *  *  * 
The  decision  of  this  court  is  placed  upon  the 
ground  that  the  appellant  having  fulfilled  all 
the  requirements  of  the  law  in  order  to  per- 
fect his  appeal,  his  right  to  a  trial  in  the  dis- 
trict court,  so  far  at  least  as  concerns  this 
motion,  had  become  absolute,  a  right  given  by 
the  statute  of  which  he  could  not  be  deprived 
by  rule  of  court.  *  •  * "  The  same  doc- 
trine is  announced  by  the  court  in  the  case  of 
City  of  Pekin  v.  M.  C.  Dunkelburg,  40  111. 
App.  184. 

The  Supreme  Court  of  Utah,  In  the  case 
of  Salt  Lake  City  v.  Redwlne,  6  Utah,  335, 
23  Pac.  756,  held  that  the  district  court  had 
power  to  prescribe  a  rule  such  as  was  held 
In  the  case  of  Wescott  v.  Eccles,  supra,  could 
not  be  prescribed  by  the  district  court;  but 
the  court  in  the  case  of  Salt  Lake  City  v. 
Redwine  distinguishes  very  clearly  that  case 
from  the  case  of  Wescott  v.  Eccles  by  say- 
ing that,  in  holding  that  the  court  had  such 
power,  its  opinion  was  based  on  the  fact  that 
the  court  derived  such  power  from  a  general 
statute  of  Utah,  which  had  not  been  enacted 
at  the  time  the  opinion  was  rendered  in  the 
case  of  Wescott  v.  Eccles.  The  court  clearly 
held  that  Its  power  in  that  case  to  prescribe 
such  a  rule  was  derived  from  a  statute. 

If  the  district  court  of  Oklahoma  had  been 
vested  with  such  power  by  act  of  Congress, 
it  then  probably  could  be  contended  that  the 
Legislature  was  without  power  to  enact  such 
statute;  but  we  have  not  been  able  to  find 
any  such  act  of  Congress,  and  from  the  opin- 
ion cited,  supra,  it  is  seen  that  the  Legis- 
lature of  the  territory  of  Oklahoma  had  pow- 
er to  prescribe  by  statute  procedure  in  the 
courts  of  the  territory  of  Oklahoma.  It  is 
therefore  our  opinion  that  the  district  court 
of  Canadian  county  in  dismissing  the  appeal 
of  plaintiffs  in  error  committed  error. 

But  defendant  in  error  insists  that  this 
appeal  should  be  dismissed  for  the  reason 
that  no  exception  was  taken  by  the  plaintiffs 
in  error  to  the  order  of  the  district  court  In 
dismissing  their  appeal.  The  transcript  of 
the  record  contains  the  order  of  the  district 
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court  dismissing  the  appeal  and  rule  14  of 
that  court  In  the  order  of  dismissal  It  Is 
specifically  stated  by  the  court  that  the  ap- 
peal was  dismissed  "for  failure  of  the  plain- 
tiff to  properly  perfect  his  appeal  by  a  com- 
pliance with  rule  14  of  this  court."  The 
ground  upon  which  the  order  or  judgment  of 
dismissal  was  made  having  been  made  a  part 
of  the  judgment  of  the  district  court,  this 
court  cannot  assume  that  the  trial  court  may 
have  acted  upon  a  different  ground.  Holland 
v.  Great  Northern  Ry.  Co.,  93  Minn.  373,  101 
N.  W.  608.  Rule  14  was  certified  by  the 
lower  court  as  a  part  of  the  record,  and  prop- 
erly so,  for  the  rule  of  a  trial  court  is  a  part 
of  the  record  in  every  case  tried  therein. 
Walla  Walla  Printing  &  Publishing  Co.  v. 
Budd  et  al.t  2  Wash.  T.  336,  5  Pac.  602. 

It  has  been  repeatedly  held  by  the  Supreme 
Court  of  the  territory  of  Oklahoma  that  it 
would  review  and  correct  errors  that  were 
apparent  upon  the  Judgment  roll  or  record 
of  the  case,  although  no  exceptions  had  been 
taken  thereto.  Territory  v.  Caffrey,  8  Okl. 
193,  57  Pac.  204;  Caffrey  v.  Overholser,  8 
Okl.  202,  57  Pac.  200 ;  Kellogg  v.  School  Dis- 
trict No.  10,  13  Okl.  285,  74  Pac.  110. 

It  is  therefore  the  judgment  of  this  court 
that  this  cause  be  reversed  and  remanded, 
with  instructions  that  the  order  of  the  trial 
court  dismissing  the  appeal  be  set  aside,  and 
the  appeal  reinstated.  All  the  Justices  con- 
curring. 


STATE  v.  MeGOWAN. 
(Supreme  Court  of  Montana.   Jan.  25,  1908.) 

1.  Information — Requisites  in  General. 

Under  Pen.  Code.  8  1832,  providing  that  an 
information  must  contain  a  statement  in  ordi- 
nary and  concise  language  and  in  such  a  manner 
as  to  enable  a  person  of  common  understanding 
to  know  what  is  intended,  the  knowledge  of 
what  was  intended  must  be  capable  of  being 
drawn  from  the  language  employed. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27.  Indictment  and  Information,  §8  177-179, 
202,  203.] 

2.  Same— Surplus  age. 

Where  an  information  is  sufficient  without 
certain  words  therein,  the  words  may  be  treated 
as  surplusage  and  disregarded. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  88  311- 
315.] 

3.  Homicide— Information— Sufficiency. 

Allegations  sufficient  for  a  common-law  in- 
dictment for  murder  are  sufficient  for  an  In- 
formation under  the  statute,  defining  murder 
as  the  unlawful  killing  of  a  human  being  with 
malice  aforethought. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26.  Homicide,  §8  192,  193.] 

4.  Same— Information— Sufficiency. 

In  an  information  for  murder,  which  charg- 
ed that  the  defendant  at  a  certain  place  and 
time  made  an  assault  on  deceased  with  a  shot- 
gun, which  was  loaded  and  by  defendant  held 
in  both  his  hands,  "he  the  said  [defendant]  did 
then  and  there  feloniously  *  *  *  shoot  off  and 
discharge  at  and  upon  the  [deceased],"  and  by 
thus  striking  the  deceased,  inflicting  wounds  of 
which  deceased  died,  held,  that  the  omission  of 
the  word  "which"  from  the  beginning  of  the 
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quoted  clause,  so  that  there  was  no  allegation 
that  the  gun  was  discharged,  did  not  Invalidate 
the  information,  as  the  entire  quoted  clause  was 
surplusage. 

[Ed.  Note.— For  cases  In  point,  see  Cent,  Dig. 
vol.  26,  Homicide,  68  215-223 ;  vol.  27.  Indict- 
ment and  Information,  88  311-315.] 

5.  Criminal  Law— Evidence— Harmless  Er- 
ror. 

Where,  in  a  homicide  case,  there  was  no 
denial  of  the  killing,  and  the  defense  was  in- 
sanity, the  admission  in  evidence  of  the  shells 
taken  from  the  gun  of  accused  after  he  had 
delivered  it  to  an  officer  was  not  substantially 
erroneous  as  against  the  objection  that  the 
shells  had  not  been  properly  identified,  where 
a  witness  had  testified  that  the  shells  produced 
were  those  taken  from  the  gun,  but  were  not 
in  the  same  condition  as  when  taken  from  the 
gun,  where  the  court  expressly  permitted  coun- 
sel for  accused  to  examine  the  witness  whether 
the  shells  were  in  the  same  condition  as  when 
taken  from  the  gun. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  §8  3137-3143.J 

6.  Same. 

In  a  homicide  case,  the  error  in  excluding 
evidence  that  decedent  was  known  by  another 
name  than  that  alleged  in  the  information  was 
harmless,  where  a  witness  testified  that  decedent 
was  known  by  another  name. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  8  3146.] 

7.  Same— Misconduct  of  Prosecuting  At- 
torney. 

Where,  in  a  homicide  case,  the  county 
attorney  in  good  faith  asked  a  witness  the  ques- 
tion whether  decedent  had,  a  short  time  before 
the  killing,  charged  accused  with  larceny,  and 
the  court  sustained  an  objection  to  the  question 
and  instructed  the  jury  to  disregard  it.  the  con- 
duct of  the  county  attorney  was  not  ground  for 
reversal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §  1693.] 

8.  Witnesses  —  Impeachment  —  Latino  of 
Proper  Foundation. 

Where,  in  a  homicide  case,  a  witness  for 
accused  testified  to  acts  of  decedent  and  the 
wife  of  accused  while  at  the  hotel  of  the  wit- 
ness, and  the  witness  on  cross-examination 
denied  having  told  the  county  attorney  that  she 
knew  nothing  about  the  case,  or  about  decedent 
and  defendant's  wife,  except  that  they  came 
there  often  for  supper,  but  stated  that  she  had 
told  the  county  attorney  that  she  knew  nothing 
about  the  case  that  would  help  the  state,  and 
that,  if  she  said  that  accused  was  jealous  of 
decedent  and  that  there  was  nothing  wrong  be- 
tween decedent  and  accused's  wife,  she  did  not 
remember  it,  a  proper  foundation  was  laid  for 
the  admission  of  evidence  that  the  witness  made 
the  statements  that  she  denied  making  or  denied 
having  any  remembrance  of. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  88  1233-1242.] 

9.  Criminal  Law— Exclusion  of  Evidence 
—Offer  of  Evidence— Sufficiency. 

Where,  in  a  homicide  case,  an  officer  testi- 
fying for  the  state  stated  that  he  was  not 
friendly  with  decedent,  an  objection  to  a  ques- 
tion, asked  on  cross-examinaion,  whether  the 
officer  had  had  a  warrant  for  the  arrest  of  dece- 
dent which  he  had  not  served,  was  properly 
sustained,  in  the  absence  of  any  showing  of  the 
presumed  reason  for  withholding  the  service 
of  the  warrant  in  such  a  way  that  the  court 
might  Intelligently  rule  thereon. 

10.  Homicide— Evidence— Admissibility. 
Where,  in  a  .homicide  case,  the  issue  was 

whether  accused  had  been  rendered  insane  bv 
reason  of  deceased  having  been  intimate  with 
the  wife  of  accused,  it  was  competent  to  inquire 
into  the  relations  existing  between  accused  and 
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his  wife  as  bearing  on  the  probability  of  accused 
becoming  crazed  by  the  misconduct  of  decedent 
and  the  wife. 

11.  Criminal  Law— Harmless  Erbor— Lan- 
guage of  Coubt. 

Where,  in  a  homicide  case,  defended  on  the 
ground  that  accused  had  become  insane  by 
reason  of  decedent  and  accused's  wife  having 
maintained  intimate  relations,  the  evidence 
showed  that  accused  and  his  wife  maintained 
separate  establishments,  and  had  divided  a  part 
of  the  property,  and  had  arranged  to  divide  the 
balance  after  a  specified  time,  the  language  of 
the  court,  in  designating  the  arrangement  as  a 
contract  of  separation,  though  technically  incor- 
rect, was  not  ground  for  reversal. 

12.  Homicide  —  Instructions  —  Misleading 
Instructions. 

An  instruction,  in  a  homicide  case,  that 
if  the  jury  found  that  accused  murdered  dece- 
dent, and  they  did  not  find  him  guilty  of  murder 
in  the  first  degree,  they  should  find  him  guilty 
of  murder  in  the  second  degree,  defined  as  the 
unlawful  killing  of  a  human  being  with  malice 
aforethought,  either  express  or  implied,  where 
the  killing  is  not  done  deliberately,  was  not  er- 
roneous for  failing  to  state  that  the  word 
"murder"  must  be  construed  to  mean  the  offense 
defined  in  the  Code. 

13.  Same. 

An  instruction,  in  a  homicide  case,  that  a 
person,  to  be  criminally  responsible,  must  have 
intelligence  and  capacity  to  have  a  criminal 
intent  and  that  the  questions  are  whether  at 
the  time  of  the  killing  accused  had  the  mental 
capacity  to  entertain  "a  criminal  act,"  and 
whether  he  entertained  it,  is  not  erroneous  for 
using  the  word  "act,"  instead  of  the  word  "in- 
tent," in  the  quoted  phrase,  especially  where 
the  court  in  other  instructions  distinguished 
between  act  and  intent 

14.  Criminal  Law— Instbuctions— Invasion 
of  Pbovince  of  Jury. 

An  instruction,  in  a  homicide  case,  that 
if  the  jury  believed  that  accused  "committed 
the  crime'r  with  which  he  was  charged,  etc., 
he  was  guilty,  was  not  erroneous  for  using  the 
word  "crime,"  as  the  word  did  not  convey  to 
the  Jury  the  idea  that  the  court  was  of  the 
opinion  that  defendant  was  guilty  of  the  crime 
charged. 

fEd.  Note.— For"  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §  1731.] 

15.  Same. 

It  is  necessary  for  the  trial  court,  in  in- 
structing the  jury  in  criminal  cases,  to  refer 
to  the  nature  of  the  accusation  made  by  the 
state  against  accused,  and  the  use  of  the  phrase 
"the  crime  of  which  he  is  accused"  is  appropri- 
ate. 

16.  Homicide— Instructions. 

An  instruction,  in  a  homicide  case,  au- 
thorizing a  conviction  on  the  jury  finding  that 
accused  was  mentally  capable  of  choosing  either 
to  do  or  not  to  do  the  acts  constituting  the 
crime,  and  of  governing  his  conduct  in  accord- 
ance with  snch  choice,  though  they  should  be- 
lieve that  he  was  not  entirely  sane,  was  not 
prejudicial  to  accused. 

17.  Same— Evidence  —  Submission  of  Issue 
of  Manslaughter. 

On  a  trial  for  homicide,  defended  on  the 
ground  of  insanity,  evidence  held  not  to  re- 
quire the  submission  of  the  issue  of  manslaugh- 
ter. 

18.  Criminal  Law  —  Instructions— Degree 
of  Offense. 

The  rule  that,  where  the  evidence  warrants 
it,  the  court  must  instruct  on  every  offense  in- 
cluded in  the  crime  charged,  applies  to  cases 
where  the  trial  court  has  a  reasonable  doubt 
about  the  propriety  of  such  instruction,  in 
which  event  the  instruction  should  be  given: 
but  where  the  evidence  does  not  warrant  it,  and 


the  court  has  no  reasonable  doubt  about  it,  the 
Instruction  should  not  be  given. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  8i  1923-1927.] 

Appeal  from  District  Court,  Teton  County ; 
J.  E.  Erlckson,  Judge. 

Daniel  McGowan  was  convicted  of  murder 
In  the  second  degree,  and  he  appeals.  Af- 
firmed. 

J.  G.  Balr,  O.  D.  Gray,  and  J.  W.  Freeman, 
for  appellant.  Albert  J.  Galen,  Atty.  Gen., 
and  E.  M.  Hall,  Asst  Atty.  Gen.,  for  the 
State. 

SMITH,  J.  The  above-named  defendant 
was  convicted  In  the  district  court  of  Teton 
county  of  the  crime  of  murder  in  the  second 
degree,  and  from  a  judgment  of  conviction 
and  an  order  denying  his  motion  for  a  new 
trial  he  has  appealed. 

The  first  contention  of  his  counsel  Is  that 
the  information  does  not  state  facts  sufficient 
to  constitute  a  public  offense,  and  is  not  di- 
rect and  certain  as  to  the  particular  circum- 
stances of  the  offense  sought  to  be  charged. 
These  questions  were  raised  by  demurrer 
in  the  court  below.  The  charging  part  of  the 
information  reads  as  follows :  "That  the  said 
Daniel  McGowan,  of  the  county  of  Teton,  on 
the  18th  day  of  March,  A.  D.  1906,  at  the 
county  of  Teton,  in  the  state  of  Montana,  In 
and  upon  one  Charles  Arnold,  then  and  there 
being,  did  feloniously,  willfully,  deliberately, 
premeditatedly,  and  of  his  malice  afore- 
thought make  an  assault  with  a  certain  shot- 
gun, which  then  and  there  was  loaded  with 
gunpowder  and  leaden  bullets,  and  by  him, 
the  said  Daniel  McGowan,  had  and  held  in 
both  his  hands,  he,  the  said  Daniel  McGowan, 
did  then  and  there  feloniously,  willfully,  de- 
liberately, premeditatedly,  and  with  his  mal- 
ice aforethought  shoot  off  and  discharge  at 
and  upon  the  said  Charles  Arnold  thereby, 
and  by  thus  striking  the  said  Charles  Arnold 
with  the  said  leaden  bullets  inflicting  on  his 
back  mortal  wounds,  of  which  said  mortal 
wounds  the  said  Charles  Arnold  died  on  the 
18th  day  of  March,  A.  D.  1906,  in  the  county 
of  Teton,  state  of  Montana.  And  so  the  said 
Daniel  McGowan,  In  the  manner  and  form 
aforesaid,  did  feloniously,  willfully,  deliber- 
ately, premeditatedly,  and  with  his  malice 
aforethought  kill  and  murder  the  said  Charles 
Arnold,"  etc.  It  will  be  observed  that  the 
charge  is  not  expressly  made  that  the  shot- 
gun was  shot  off  and  discharged  at  and  upon 
the  body  of  Charles  Arnold,  and  this  is  the 
point  made  by  the  defendant  It  is  evident 
that  the  pleader  omitted  the  word  "which" 
between  the  word  "hands"  and  the  word  "he." 
The  information  being  so  drawn,  It  becomes 
necessary  to  analyze  the  charging  part  there- 
of, In  order  to  determine  whether  or  not  the 
statutory  requirements  have  been  complied 
with.  Section  1832  of  the  Penal  Code  pro- 
vides than  an  Information  must  contain  a 
statement  of  the  facts  constituting  the  of- 
fense, in  ordinary  and  concise  language,  and 
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In  such  manner  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  is  intended. 
This  statute  embodies  two  provisions:  (1) 
There  must  be  a  "statement  in  *  •  *  lan- 
guage," and  (2)  tbat  statement  must  be  so 
framed  as  to  enable  a  person  of  common  un- 
derstanding to  know  what  is  Intended.  Now, 
we  apprehend  that,  although  a  person  of  com- 
mon understanding  may  know  what  is  intend- 
ed to  be  charged,  that  knowledge  must  be  bas- 
ed uixm  the  language  employed ;  otherwise, 
the  statute  is  not  satisfied.  In  this  case  we 
undertake  to  say  that  a  person  of  common 
understanding  would  know  that  the  defend- 
ant was  charged  with  murder  in  the  first 
degree.  The  defendant  is  therefore  presumed 
to  have  had  that  knowledge,  and  he  was  in 
no  way  prejudiced  by  the  peculiar  phrase- 
ology of  the  Information.  But.  unless  the 
pleader  employs  language  embodying  the 
charge  Intended  to  be  made,  he  falls  short 
of  compliance  with  the  statute;  otherwise, 
the  defendant  would  be  charged  by  mere  in- 
ference, which  may  not  be  done. 

Recurring,  then,  to  the  Information,  and 
omitting  certain  parts  thereof,  we  find  that 
defendant  Is  accused  of  the  crime  of  murder 
as  follows  :  "That  the  said  Daniel  McGowan, 
on  the  18th  day  of  March,  1900,  *  *  •  at 
the  county  of  Teton  and  state  of  Montana,  in 
and  upon  one  Charles  Arnold,  then  and  there 
being,  did  feloniously,  willfully,  deliberately, 
preniedltatedly,  and  of  his  malice  afore- 
thought make  an  assault  with  a  certain  shot- 
gun, which  then  and  there  was  loaded  with 
gunpowder  and  leaden  bullets,  and  by  him, 
the  said  Daniel  McGowan,  had  and  held  in 
both  his  hands,  *  *  *  thereby  and  by 
thus  striking  the  said  Charles  Arnold  with 
the  said  leaden  bullets  inflicting  on  his  back 
mortal  wounds,  of  which  said  mortal  wounds 
the  said  Charles  Arnold  died  on  the  18th  day 
of  March.  1906."  We  have  omitted  these 
words:  "He,  the  said  Daniel  McGowan,  did 
then  and  there  feloniously,  willfully,  deliber- 
ately, preineditatedly,  and  with  his  malice 
aforethought,  shoot  off  and  discharge  at,  and 
upon,  the  said  Charles  Arnold."  Is  it  per- 
missible, under  the  rules  of  criminal  pleading, 
to  omit  the  foregoing?  It  will  not  be  con- 
tended that  the  words  last  quoted  mean  any- 
thing standing  alone,  because  there  Is  no  alle- 
gation there  that  McGowan  discharged  any 
weapon  at  Arnold.  We  are  to  Inquire,  then, 
whether  in  construing  the  Information  we 
are  allowed  to  treat  them  as  surplusage,  and 
whether  without  them  the  information 
charges  murder.  Section  1842  of  the  Penal 
Code  provides  that  no  Information  is  insuf- 
ficient by  reason  of  any  defect  or  imperfection 
in  matter  of  form  which  does  not  tend  to 
prejudice  a  substantial  right  of  the  defend- 
ant ui>on  its  merits.  If  the  information,  with- 
out the  words  last  quoted,  sufficiently  charges 
murder,  then  those  words  may  be  treated  as 
surplusage,  and  disregarded.  State  v.  Phil- 
Hps,  811  Mont.  ,  1>2  Pac.  299 ;  State  v.  Mit- 
ten, 30  Mont.  ,  92  Pac.  969. 


The  words  that  we  have  in  mind  to  disre- 
gard involve  simply  an  attempt  to  state  the 
manner  in  which  the  shotgun  was  used  in 
the  assault.  There  Is  no  allegation  that  the 
gun  was  discharged.  In  the  case  of  Ray  v. 
State,  108  Tenn.  282-295,  67  S.  W.  553,  556, 
the  court  said:  "It  is  insisted  that  the  In- 
dictment is  too  vague  as  to  the  manner  in 
which  the  deceased  was  killed,  because,  under 
the  language  used  in  the  indictment,  he  might 
have  been  scared  to  death,  which  would  not 
be  murder  in  the  first  degree,  or  he  may  have 
been  beaten  to  death.  We  think  the  language 
is  broad  enough  to  convey  the  idea  of  a  bat- 
tery. The  indictment  in  this  case  charges 
that  the  prisoner,  'with  a  certain  dangerous 
weapon,  to  wit,  a  gun,  which  he  in  his  hands 
then  and  there  had  and  held,  in  and  upon  the 
body  of  one  Gene  Prentiss  feloniously,  willful- 
ly, deliberately,  and  preineditatedly,  and  with 
malice  aforethought  did  make  an  assault  up- 
on the  body  of  said  Gene  Prentiss,  and  did 
then  and  there  unlawfully,  *  *  *  by  the 
means  and  in  the  manner  aforesaid,  kill  and 
murder  the  said  Gene  Prentiss,  against  the 
peace  and  dignity  of  the  state.'  The  charge 
that  the  defendant  did  then  and  there  kill 
and  murder  him  implies  battery,  and  is  suf- 
ficient. It  is  true  that  murder  must  be  com- 
mitted by  an  act  applied  to  or  affecting  the 
person  either  directly,  as  by  inflicting  a 
wound,  or  indirectly,  as  by  exposing  the 
person  to  a  deadly  agency  or  Influence,  from 
which  death  ensues.  Commonwealth  v.  Web- 
ster, 5  Cush.  (Mass.)  295,  52  Am.  Dec.  711. 
The  working  upon  the  fancy  of  another,  or 
treating  him  harshly  or  unkindly,  by  which 
he  dies  of  fear  or  grief,  would  not  constitute 
this  offense.  State  v.  Turner,  Wright  (Ohio) 
20.  At  common  law  it  was  only  necessary  to 
charge  that  A.  B„  on  a  certain  day  and  year, 
feloniously,  willfully,  and  of  his  malice  afore- 
thought, did  kill  and  murder  one  C.  D. 
*  *  *  In  an  indictment  for  murder  in  the 
first  degree,  it  is  not  necessary  to  state  in 
so  many  words  that  the  pistol  was  loaded 
with  powder  and  ball,  or  that  the  wound  was 
made  with  the  ball ;  nor  is  it  necessary  to 
charge  that  the  wound  was  inflicted  with  a 
particular  weapon."  See,  also,  21  Cyc.  845. 
In  the  case  of  Alexander  v.  State,  3  Heisk. 
(Tenn.)  475.  It  was  held  that  an  indictment 
for  murder  which  did  not  specify  the  weapon 
used  was  good.  The  court  said:  "The  as- 
sault recited  is  not  the  gravamen  of  the 
charge.  That  Is  only  Inducement  to  the  real 
charge,  which  is  that  of  killing  and  murder- 
ing: and,  as  the  assault  was  followed  by 
killing  and  murder  as  its  consequence,  it  is 
not  necessary  to  state  the  weapon  with  which 
the  assault  was  made  or  the  killing  consum- 
mated." The  information  in  the  case  at  bar 
Is  much  more  specific  in  its  allegations  than 
was  the  indictment  in  the  case  last  cited. 
The  Supreme  Court  of  Georgia  has  decided 
that,  in  an  indictment  for  murder  by  shoot- 
ing with  a  pistol,  it  Is  not  necessary  to  aver 
that  the  pistol  was  loaded  with  gunpowder 
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and  a  leaden  ball,  or  that  the  fatal  wound 
was  Inflicted  with  a  ball.  Peterson  r.  State, 
47  Ga.  624. 

Murder,  In  this  state,  la  the  unlawful  kill- 
ing of  a  human  being  with  malice  afore- 
thought Allegations  sufficient  for  a  common- 
law  Indictment  for  murder  are  sufficient  for 
an  Information  under  the  statute.  Territory 
v.  S  tears,  2  Mont  824;  State  v.  Lu  Sing,  84 
Mont  81,  85  Pac  821.  We  are  of  opinion 
that  this  Information  Is  sufficient  to  enable  a 
person  of  common  understanding  to  know 
what  was  Intended  to  be  charged  therein, 
that  that  knowledge  may  be  derived  from  the 
language  employed,  and  that  the  defendant 
was  In  no  wise  prejudiced  In  any  of  his 
rights  by  the  peculiar  wording  thereof  or 
the  employment  of  words  unnecessarily  In- 
serted therein. 

The  next  contention  urged  Is  that  the 
court  erred  In  admitting  in  evidence  a  certain 
shotgun  shell,  taken  by  the  witness  Connelly 
from  the  defendant's  gun  after  the  defendant 
had  delivered  the  gun  to  a  deputy  sheriff. 
After  the  witness  had  testified  that  the  shells 
produced  at  the  trial  were  the  some  shells 
taken  from  the  gun,  defendant's  counsel  ob- 
jected to  the  admission  in  evidence  of  one  of 
them  "as  not  properly  Identified,"  and  he  now 
argues  that  It  was  not  shown  that  the  shell 
waa  in  the  same  condition  as  when  taken 
from  the  gun.  That  point  was  not  incor- 
porated in  his  objection,  and  was  only  raised 
by  counsel  after  the  shell  had  been  admitted 
In  evidence  and  the  county  attorney  was 
about  to  pass  it  to  the  jury,  and  then  only 
by  the  statement  of  counsel  as  follows:  "We 
object  as  the  shell  is  not  In  the  same  condi- 
tion, and  may  not  be  the  same  shell  he  has 
testified  to."  We  think  there  is  no  merit  in 
the  contention,  especially  In  view  of  the 
fact  that  the  court  expressly  stated  at  the 
time  that  If  defenaant's  counsel  so  desired, 
they  might  examine  the  witness  on  the  sub- 
ject of  which  privilege  they  did  not  see  fit 
to  avail  themselves.  On  cross-examination 
the  witness  stated  that  the  shell  was  not  in 
the  same  condition  aa  when  he  saw  it  the 
night  of  the  shooting;  but  no  further  ques- 
tions were  asked  him  concerning  it  and  the 
matter  was  allowed  to  rest  there.  We  see  no 
substance  to  the  controversy,  viewed  from 
any  standpoint  especially  In  the  light  of  the 
fact  that  the  defendant  did  not  go  upon  the 
witness  stand,  there  was  no  denial  of  the 
killing,  and  the  defense  was  insanity. 

Defendant  complains  that  he  was  not  al- 
lowed to  prove  by  the  witnesses  Stewart  and 
Duffy  that  the  deceased  went  by,  and  was 
known  by,  another  name  than  Charles  Ar- 
nold. Even  though  this  ruling  of  the  trial 
court  may  have  been  error,  which  we  do  not 
decide,  no  harm  was  done,  because  the  wit- 
ness Cook  testified  that  Arnold  waa  also 
known  by  the  name  of  Webber. 

The  county  attorney  asked  the  witness  Lea 
the  following  question:  "Did  you  have  a 
conversation  with  Mr.  Chas.  Arnold  a  few 


months,  or  a  abort  time,  before  he  waa  shot 
In  which  he  accused  McGowan  of  the  crime 
of  grand  larceny?"  The  court  not  only  sus- 
tained the  defendant's  objection  to  the  ques- 
tion, but  instructed  the  jury  to  disregard  it 
in  arriving  at  their  verdict  There  waa  no 
persistence  on  the  part  of  counsel  for  the 
state  in  propounding  incompetent  questions, 
and  it  does  not  appear  from  the  record  that 
any  effort  was  made  to  convey  information 
to  the  jury  through  the  medium  of  irrelevant 
interrogatories.  Rather,  the  question  ap- 
pears to  have  been  propounded  In  good  faith ; 
counsel  urging  that  It  was  competent  as  bear- 
ing upon  defendant's  motive  in  killing  de- 
ceased. The  court  with  abundance  of  cau- 
tion in  the  protection  of  defendant's  rights, 
told  the  jury  not  to  consider  the  question, 
and  we  think  no  prejudice  resulted. 

On  the  part  of  the  defense  there  was  tes- 
timony tending  to  show  that  the  deceased, 
for  some  time  prior  to  his  death,  had  main- 
tained illicit  relations  with  the  defendant's 
wife,  and  had  frequently  been  discovered  In 
her  company  under  such  circumstances  as  to 
leave  no  doubt  that  they  were  together  for 
the  purpose  of  sexual  Intercourse.  Certain 
witnesses  also  testified  that  the  deceased  had 
attempted  to  hire  them  to  kill  the  defendant 
All  of  these  matters  were  communicated  to 
the  defendant  prior  to  the  homicide.  It  ap- 
peared, also,  that  for  some  time  prior  to  the 
killing  of  Arnold  Mrs.  McGowan  and  her 
three  children  lived  at  the  town  of  Cut  Bank, 
In  Teton  county,  while  the  defendant  lived  on 
his  ranch,  some  miles  from  the  town,  only 
coming  to  the  house  occupied  by  his  wife 
every  Saturday,  when  he  would  stay  over 
Sunday,  and  sometimes  two  or  three  days 
longer.  A  witness,  Mrs.  Cook,  testified  for 
the  defendant  aa  to  certain  acta  of  the  de- 
ceased and  Mrs.  McGowan  while  at  the  hotel 
of  the  witness  at  Cut  Bank.  On  cross-ex- 
amination she  said:  "I  didn't  tell  Mr.  Cole 
(the  county  attorney)  that  I  knew  nothing 
about  this  case  whatever,  or  about  Arnold 
and  Mrs.  McGowan,  except  that  they  came 
there  often  for  supper.  I  told  him  I  knew 
nothing  about  this  case  that  would  help  the 
state.  If  I  said  at  that  time  that  Mrs.  Mc- 
Gowan had  said  to  me  that  Dan  waa  jealous 
of  Charley,  but  there  waa  nothing  wrong  be- 
tween them,  I  don't  remember  It"  In  re- 
buttal, over  defendant's  objection,  the  coun- 
ty attorney  testified  that  Mrs.  Cook  did  make 
the  statements  that  she  denied  making  or 
having  any  remembrance  of.  It  appears  that 
the  proper  foundation  was  laid  for  these  Im- 
peaching questions,  and  that  the  subject-mat- 
ter was  material.  We  find  no  error  In  the 
ruling  of  the  court  on  this  objection. 

Robert  S.  Stewart,  a  deputy  sheriff,  testi- 
fied for  the  state,  and  in  the  course  of  his 
testimony  stated  that  he  was  not  very  friend- 
ly with  Arnold.  Thereupon  defendant's  coun- 
sel asked  him:  "Is  it  not  a  fact  that  for 
some  time  previous  to  March  17th  you  had 
a  warrant  for  his  arrest  which  you  did  not 
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serve?"  The  court  sustained  an  objection 
to  the  question,  and  the  ruling  is  assigned  as 
error.  Assuming  that  it  was  proper  to  inquire 
as  to  the  feeling  of  the  witness  for  or  against 
either  the  defendant  or  the  deceased,  still 
this  question,  In  itself,  did  not  show  to  the 
trial  court  that  the  answer  would  bear  upon 
that  subject,  and  the  court  properly  ruled 
thereon.  Had  the  defendant  placed  the  same 
construction  upon  the  Inquiry  that  he  now 
does,  he  should  either  have  amended  his  ques- 
tion by  incorporating  therein  the  presumed 
reason  for  withholding  the  service  of  the 
warrant,  or  have  made  an  offer  of  proof  cov- 
ering the  point  in  such  a  way  that  the  court 
might  Intelligently  rule  thereon. 

The  state,  also  in  rebuttal,  proved,  Identi- 
fied, and  offered  in  evidence  a  paper  writing, 
reading  as  follows:  "Cut  Bank,  Mont.  Dan 
McGowan,  of  Cut  Bank,  Montana,  a  rancher, 
and  Elisa  McGowan  bis  wife,  of  Cut  Bank, 
Montana,  have  agreed  together,  at  Cut  Bank, 
Mont.,  on  this  12th  day  of  December,  1905, 
and  do  hereby  promise  and  agree  to  and  with 
each  other,  as  follows:  Dan  McGowan,  in 
consideration  of  the  promise  and  mutual 
agreement  made  by  Elisa  McGowan,  does 
hereby  grant,  bargain,  and  sell  all  of  his  in- 
terest in  the  following  described  personal 
property  to  wit :  [Here  follows  description  of 
certain  cattle  and  horses,  and  also  one  wagon 
and  set  of  double  harness.]  And  Elisa  Mc- 
Gowan, for  and  in  consideration  of  the  above 
agreement,  does  hereby  sell,  assign,  and  trans- 
fer all  her  interest  in  the  following  described 
personal  property,  to  wit:  [Here  follows  de- 
scription of  certain  other  cattle  and  horses 
and  one  wagon  and  team  harness.]  It  being 
further  agreed  by  and  between  the  parties 
above  mentioned  that  Elisa  McGowan  is  to 
have  the  use  of  their  house  in  Cut  Bank,  and 
that  Dan  McGowan  is  and  agrees  to  allow 
Elisa  McGowan  10  dollars  for  the  support  of 
the  children  she  has  in  her  care  each  month 
for  a  period  of  five  months,  and  after  that  pe- 
riod a  further  agreement  is  to  be  made  by  and 
between  Dan  McGowan  and  Elisa  McGowan 
as  to  the  dividing  of  the  balance  of  their  joint 
personal  property  and  improvements."  The 
writing  bears  the  following  certificate  of  ac- 
knowledgment, signed  by  a  notary  public :  "On 
this  12th  day  of  December,  1005,  before  me, 
the  undersigned,  a  notary  public  in  and  for 
the  county  of  Teton,  personally  appeared  Dan 
McGowan  and  Elisa  McGowan  and  acknowl- 
edged to  me  that  they  did  agree  to  the  fore- 
going division  of  the  personal  property  as  set 
forth  in  the  foregoing  agreement  and  that  is 
their  own  free  and  voluntary  act."  In  over- 
ruling defendant's  objection  to  this  paper 
the  court  said :  "I  think  I  will  let  It  go  to  the 
Jury.  It  shows  that  they  were  living  under 
this  contract  of  separation.  That  might 
throw  some  light  upon  the  question  to  the 
jury  whether  or  not  the  defendant  was  sane 
or  insane.  I  think,  taken  with  all  the  other 
evidence,  it  is  perhaps  competent."  It  Is  now 
contended  that  the  remark  of  the  court,  in 


characterizing  the  document  as  a  contract  of 
separation,  was  prejudicial  to  the  defendant. 
The  paper  was  also  objected  to  as  incompe- 
tent rebuttal  evidence;  but  we  see  no  force 
in  the  objection.  The  issue  being  tried  waa 
whether  the  defendant  had  been  rendered  in- 
sane by  the  assault  of  the  deceased  upon  the 
sanctity  of  his  domestic  relations.  It  waa 
certainly  competent  to  inquire  as  to  how  inti- 
mate and  sacred  those  relations  were  In  fact, 
as  bearing  upon  the  liability  or  probability 
of  defendent's  becoming  crazed  by  their  de- 
struction; and  in  view  of  the  fact  that  the 
testimony  shows  that  defendant  and  his  wife 
maintained  separate  establishments — had,  in 
fact,  divided  a  part  of  their  personal  prop- 
erty, and  arranged  to  divide  the  balance  after 
five  months — we  find  no  prejudice  to  the  de- 
fendant in  the  remark  of  the  court,  even 
though  the  paper  was  not  technically  a  con- 
tract of  separation. 

Defendant  complains  of  a  part  of  instruc- 
tion No.  10.  It  reads  thus:  "If  you  find  from 
the  evidence  beyond  a  reasonable  doubt  that 
the  defendant  murdered  Charles  Arnold,  and 
you  do  not  find  him  guilty  of  murder  in  the 
first  degree,  you  should  find  him  guilty  of 
murder  in  the  second  degree.  Murder  in  the 
second  degree  is  the  unlawful  killing  of  a 
human  being  with  malice  aforethought,  either 
express  or  implied,  where  the  killing  is  not 
done  deliberately,  or  with  some  degree  of 
coolness,  or  in  any  one  of  the  ways  specified 
In  the  definition  of  murder  in  the  first  degree." 
It  is  said  that  the  jury  should  have  been  told 
In  the  same  Instruction  that  the  word  "mur- 
der" must  be  construed  to  mean  the  offense 
defined  in  the  Code,  as  set  forth  in  other  in- 
structions. We  think  it  would  be  a  sad  com- 
mentary upon  our  Jury  system  and  upon  the 
Intelligence  of  the  good  citizens  of  Teton 
county  if  we  should  hold  that  there  was  any 
possibility  that  this  jury  did  not  understand 
that  the  defendant  was  being  tried  for  the 
crime  set  forth  in  the  information  and  as  de- 
fined by  the  court,  and  we  therefore  refuse  to 
so  hold. 

Instruction  No.  24  is  objected  to.  It  reads 
as  follows:  "You  are  Instructed  that  in  or- 
der to  be  criminally  responsible  a  person 
must  have  intelligence  and  capacity  to  have 
criminal  intent  and  purpose,  and  If  his  mental 
powers  are  so  deficient  that  he  has  no  will, 
or  no  conscience,  or  no  controlling  mental 
power,  or  if,  from  the  overwhelming  violence 
of  mental  disease,  his  intellectual  power  is 
for  the  time  obliterated,  so  that  he  has  not 
the  power  or  volition  to  choose  to  do  right 
and  refrain  from  doing  wrong,  he  is  not  crim- 
inally responsible;  the  questions  to  be  de- 
termined being  whether,  at  the  time  of  the 
killing,  he  had  the  mental  capacity  to  enter- 
tain a  criminal  act,  and  whether,  in  point  of 
fact  he  did  entertain  it."  It  will  be  observed 
that  in  the  latter  part  of  the  instruction  the 
court  Inadvertently  used  the  word  "act,"  In- 
stead of  the  word  "Intent."  We  cannot  im- 
agine that  the  defendant  was  In  any  way 
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prejudiced  by  this  instruction,  reading  all  of 
it  The  Jury  must  have  known  that  the  court 
referred  to  the  Intent  with  which  the  act  was 
committed.  The  court  in  other  instructions 
repeatedly  referred  to  the  intent  of  the  de- 
fendant as  shown  by  the  evidence,  as  dis- 
tinguished from  the  mere  act  of  killing,  and 
told  them  that  in  every  crime  there  must  ex- 
ist a  union  or  joint  operation  of  act  and  in- 
tent. It  would  serve  no  useful  purpose  to 
■quote  these  instructions,  as  no  complaint  is 
made  of  them.  We  are  satisfied  that  the  giv- 
ing of  this  Instruction  was  not  reversible  er- 
ror, and  that,  as  the  same  reads,  It  did  de- 
fendant no  harm. 

Defendant  complains  of  instruction  No.  25, 
which  reads  as  follows:  "You  are  Instructed 
that  If,  from  all  the  evidence  in  the  case,  you 
believe  beyond  a  reasonable  doubt  that  the 
defendant  committed  the  crime  of  which  he  is 
accused  in  manner  and  form  as  charged  in 
the  information,  and  that  at  the  time  of  the 
commission  of  such  crime  the  defendant  knew 
that  it  was  wrong  to  commit  such  crime,  and 
was  mentally  capable  of  choosing  either  to  do 
or  not  to  do  the  act  or  acts  constituting  such 
crime,  and  of  governing  his  conduct  In  accord- 
ance with  such  choice,  then  it  Is  your  duty, 
under  the  law,  to  find  him  guilty,  even  though 
you  should  believe  from  the  evidence  that  at 
the  time  of  the  commission  of  the  crime  he 
was  not  entirely  and  perfectly  Bane."  It  Is 
said  that,  Instead  of  the  word  "crime,"  the 
court  should  have  employed  some  such  word 
as  "homicide."  The  defendant's  counsel 
maintain  that  the  use  of  the  word  "crime" 
conveyed  to  the  jury  the  notion  that  the  court 
was  of  opinion  that  the  defendant  was  guilty 
of  the  crime  charged  against  him.  While 
cases  may,  and  sometimes  do,  arise  in  which 
the  use  of  the  word  "crime"  might  possibly 
be  construed  by  the  jury  as  indicating  that  the 
court  had  formed  the  opinion  that  the  neces- 
sary elements  of  the  offense  had  already  been 
proven  against  the  defendant  on  trial,  we  do 
not  think  that  situation  obtained  In  this  case. 
It  Is  necessary  for  the  trial  court,  In  instruct- 
ing the  Jury,  to  refer  to  the  nature  of  the 
accusation  made  by  the  state  against  the  de- 
fendant, and  we  think  the  use  of  the  phrase 
first  employed  in  this  Instruction,  to  wit,  "the 
crime  of  which  he  Is  accused,"  was  appro- 
priate, and  that  the  Jury  must  have  under- 
stood that  the  words  "of  which  he  Is  accused" 
qualified  the  word  "crime"  all  through  the  in- 
struction. Counsel  also  suggest  that  the 
words  "even  though  you  should  believe  from 
the  evidence  that  at  the  time  of  the  commis- 
sion of  the  crime  he  was  not  entirely  and  per- 
fectly sane"  are,  to  quote  the  language  of 
their  brief,  "wrong  and  prejudicial  to  the 
rights  of  the  defendant."  The  use  of  this  lan- 
guage is  expressly  approved  in  State  v.  Peel, 
23  Mont.  358-368,  59  Pac.  169,  75  Am.  St. 
Rep.  529. 

The  last  assignment  of  error  set  forth  in 
the  brief  of  defendant's  counsel  relates  to  the 
failure  of  the  court  of  its  own  motion  to  sub- 


mit to  the  jury  the  question  whether  the  de- 
fendant was  guilty  of  manslaughter.  No  re- 
quest was  made  for  such  an  Instruction.  So 
far  as  the  evidence  shows,  there  had  been  no 
meeting  between  defendant  and  deceased'  for 
several  days  prior  to  the  shooting.  Arnold  was 
shot  in  the  back,  through  the  glass  of  a  win- 
dow of  a  hotel,  while  he  was  sitting  quietly 
at  the  dining  table  waiting  for  food  to  be 
served  to  him.  Soon  after  the  occurrence  the 
defendant  admitted  to  several  witnesses  that 
he  did  the  shooting.  One  witness  said  to  him 
that  It  was  a  dirty  trick  to  shoot  a  man  in 
the  back,  to  which  remark  defendant  replied 
that  he  could  not  take  a  chance  with  this 
man ;  that  he  was  afraid  to.  He  also  told  the 
deputy  sheriff  that  he  "got  the  son  of  a  gun" ; 
and  to  the  witness  Woods  he  said,  "I  have 
killed  him,  and  I  am  not  sorry  for  IV*  The 
entire  defense  was  devoted  to  the  question  of 
defendant's  mental  condition.  Under  these 
circumstances,  we  do  not  think  the  court 
would  have  been  justified  In  Instructing  the 
Jury  with  reference  to  manslaughter.  The  de- 
fendant was  either  guilty  of  murder,  or  not 
guilty  by  reason  of  insanity.  The  only  effect 
of  an  instruction  on  manslaughter  would  have 
been  to  give  the  Jury  an  opportunity  to  re- 
turn a  compromise  verdict,  probably  meaning- 
less from  any  logical  standpoint,  and  simply 
a  sort  of  "splitting  the  difference"  between 
those  jurors  who  thought  the  defendant  guil- 
ty and  those  who  were  In  favor  of  acquittal. 
Such  a  verdict  neither  does  justice  to  the  de- 
fendant nor  the  state.  As  was  said"  by  this 
court  in  State  v.  Shadwell,  26  Mont  58,  66 
Pac.  508,  whenever  the  evidence  warrants  It, 
It  is  the  duty  of  the  court  to  Instruct  the  Jury 
upon  every  offense  included  in  the  crime 
charged.  This  rule  applies  to  cases,  should 
any  arise,  where  the  trial  court  has  a  rea- 
sonable doubt  about  the  propriety  of  such  In- 
struction, in  which  event  the  instruction 
should  be  given.  It  naturally  follows  that, 
where  the  evidence  does  not  warrant  and  the 
court  has  no  reasonable  doubt,  such  instruc- 
tion should  not  be  given,  as  the  giving  would 
only  tend  to  confuse  the  jury  and  obstruct  the 
ends  of  Justice. 

The  record  in  this  case  shows  that  the  de- 
fendant had  a  fair  and  impartial  trial.  The 
judgment  and  order  appealed  from  are  there- 
fore affirmed. 

Affirmed. 

BRANTLT,  C.  J.,  and  HOLLOWAY,  J., 
concur. 


McINTOSH  v.  JONES  et  al. 

(Supreme  Court  of  Montana.    Feb.  1,  1908.) 

1.  Master  and  Sebv ant— Negligence  or 
Fellow  Servants— Master's  Liability. 
In  the  absence  of  a  statute  to  the  con- 
trary, a  master  is  not  liable  to  one  servant 
for  injury  caused  by  the  negligence  of  another 
servant  in  the  same  common  employment,  un- 
less the  negligent  servant  was  the  master's  rep- 
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resentatlve,  or  the  master  was  negligent  in  em- 
ploying or  retaining  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  8  302.] 

2.  Same— Master's  Dutt. 

A  transfer  company  owes  the  duty  to  one 
employed  by  it  in  moving  pianos,  etc.,  to  exer- 
cise ordinary  care  in  selecting  a  helper. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  84,  Master  and  Servant,  §  330.] 

3.  Same— Selection  of  Fellow  Sebvant. 

An  employ^  of  a  transfer  company  cannot 
recover  from  his  employer  for  injury  caused  by 
a  fellow  employ 6  negligently  releasing  a  piano 
which  they  were  moving  downstairs,  where  all 
the  ability  required  of  the  negligent  employe- 
was  strength  and  ordinary  intelligence,  which 
he  possessed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §  336.] 

Appeal  from  District  Court,  Silver  Bow 
County;  Geo.  M.  Bourquin,  Judge. 

Action  by  Edgar  Mcintosh  against  John  O. 
Jones  and  another,  partners  under  the  firm 
name  of  the  Jones  Transfer  Company.  From 
a  Judgment  for  plaintiff  against  defendant 
John  O.  Jones,  and  an  order  denying  a  new 
trial,  defendant  John  O.  Jones  appeals.  Re- 
versed, and  new  trial  ordered. 

John  J.  McHatton,  for  appellant.  Maury, 
Templeman  &  Hogevoll,  for  respondent. 

SMITH,  J.  The  above-entitled  action  was 
Instituted  in  the  district  court  of  Silver  Bow 
county  to  recover  damages  for  personal  In- 
juries received  by  plaintiff  through  the  neg- 
ligence of  a  fellow  servant.  Plaintiff  and  his 
fellow  servant  were  engaged  In  moving  a 
piano.  Plaintiff  in  his  complaint  alleges: 
"That  the  defendant  sent  the  said  man  and 
employed  him  to  assist  the  plaintiff,  either 
knowing  him  to  be  lacking  in  all  skill  in  and 
about  the  said  business,  or  negligently  fail- 
ed to  find  out  whether  the  said  man  had  any 
skill  in  and  about  the  said  business  or  not. 
That,  while  moving  said  piano,  *  *  *  the 
plaintiff  and  said  man  *  *  *  working  to- 
gether, the  said  man  negligently  let  go  the 
piano  when  the  plaintiff  was  under  the  same, 
and  when  the  said  man,  if  he  had  been  (a) 
skillful  man  at  this  business,  could  have  held 
the  said  piano  off  of  the  said  plaintiff,  and 
by  and  through  the  negligence  of  said  man 
*  *  *  in  thus  letting  go  negligently  of  the 
said  piano,  and  through  the  negligence  of  the 
said  defendants  in  either  knowing  the  said 
man  to  have  no  skill  at  the  work,  or  In  neg- 
ligently failing  to  find  out  if  he  had  any  skill 
or  did  not  have  any  skill,  the  piano  fell  upon 
the  plaintiff,"  and  injured  him.  It  is  further 
alleged:  "That  until  the  said  man  *  *  * 
negligently  let  go  of  the  piano  *  *  * 
plaintiff  did  not  know  that  he  was  lacking  in 
skill  and  believed  him  to  be  in  all  respects  a 
skillful  and  experienced  man  at  the  trade  of 
moving  pianos.  *  *  *  for  which  the  de- 
fendants had  employed  him  to  work,  and  the 
plaintiff  relied,  when  going  to  work  with  said 
man,  upon  the  defendants  that  they  would 
and  did  furnish  him  with  a  good  and  skillful 


and  experienced  fellow  servant  In  and  about 
the  said  work."  For  answer  defendants 
first  denied  each  and  every  allegation  of  the 
complaint,  and  thereafter  set  forth  certain 
affirmative  matters,  not  necessary  to  be  con- 
sidered in  deciding  the  case,  except  to  this 
extent:  First.  The  answer  contains  an  alle- 
gation "that,  while  the  plaintiff  and  said 
man  were  attempting  to  move  the  piano,  they 
did,  through  their  own  fault  and  lack  of  skill 
and  attention,  allow  the  same  to  fall  upon 
the  plaintiff."  Second.  It  Is  therein  set  forth 
that  plaintiff  was  Injured  "through  his  own 
lack  of  care  in  handling  the  piano,  and  that 
he  knew  all  of  the  facts  and  circumstances 
surrounding  the  attempt  to  remove  the  same 
and  the  capacity  of  said  man  who  was  as- 
sisting him,  and  that  he  voluntarily  assumed 
all  risk  of  Injury  which  might  result  there- 
from, and  that  he  himself  contributed  to  his 
own  Injury,  In  that  it  was,  in  part,  through 
his  own  fault  that  said  piano  was  allowed 
to  slip  and  fall  upon  his  leg;  that  the  said 
man  who  was  assisting  plaintiff  in  moving 
the  piano  was  negligent  therein,  and  that  he 
was  a  fellow  servant  with  the  plaintiff,  and 
that  his  negligence,  together  with  that  of  the 
plaintiff,  combined  to  bring  about  said  acci- 
dent and  injury,  and  that  plaintiff  assumed 
all  danger  and  risk  of  Injury  by  reason  of 
the  employment  of  said  man  or  any  negli- 
gence or  lack  of  care  upon  his  part."  The 
replication  admits  that  the  man  who  was  as- 
sisting plaintiff  In  moving  the  piano  was  neg- 
ligent therein,  and  was  a  fellow  servant  of 
plaintiff,  but  denies  every  other  allegation  of 
the  answer.  The  trial  resulted  In  a  verdict 
in  favor  of  plaintiff  and  against  defendant 
J.  O.  Jones  for  $3,023,  and  from  a  Judgment 
entered  thereon  and  an  order  denying  a  mo- 
tion for  a  new  trial  that  defendant  appeals. 
Many  errors  are  assigned,  but  It  will  not  be 
necessary  to  notice  all  of  the  specifications. 

Plaintiff  testified  as  follows,  in  part:  "1 
worked  for  Jones  for  al>out  two  years  prior 
to  my  Injury,  doing  all  kinds  of  transfer 
work,  moving  furniture,  machinery,  pianos, 
and  so  forth.  Men  ought  to  be  experienced 
to  move  heavy  freight  and  pianos,  and  should 
understand  their  business  in  order  to  be  suc- 
cessful and  not  get  hurt.  *  *  •  It  takes 
exi>erience  and  a  long  time  for  an  ordinary 
man  to  become  ordinarily  skillful  at  that 
trade.  *  *  •  On  the  14th  day  of  June, 
1003,  In  the  morning,  I  was  instructed  to  go 
down  and  unload  a  car  load  of  furniture.  Mr. 
Jones  told  me  In  the  morning  to  employ  an- 
other man,  and  go  down  there  and  unload 
this  car  load  of  furniture.  So  I  did  so.  We 
worked  the  forenoon,  and  at  noon  Mr.  Jones 
came  to  me  and  said,  'Mack,  I  want  to  take 
that  man  away  from  you  that  worked  with 
you  in  the  forenoon,'  and  he  says.  'I  will  get 
you  another  man.'  *  *  *  and  we  went 
down  after  dinner,  and  we  had  a  load  of 
furniture  In  the  car,  such  as  chairs.  This 
new  man  that  Mr.  Jones  got  me  and  I  went 
down;  so  we  went  down  there,  and  had  this 
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small  load  and  unloaded  it  and  came  back  to 
the  city;  and  before  we  struck  the  stand  Mr. 
Jones  and  his  son,  who  stood  on  the  sidewalk, 

*  *  *  said  to  me,  'There  is  a  piano  at  the 
Mini  roe  School' ;  said  for  me  to  take  this  man 
and  move  the  piano  because  they  were  over- 
stocked with  work  that  day,  so  I  did  so,  ac- 
cording to  instructions.  We  went  to  the 
place  where  the  piano  was,  and  *  *  *  put 
the  piano  on  this  truck  and  rolled  the  piano 
to  the  brim  of  the  stairs,  and,  of  course,  I 
went  ahead  of  the  piano  and  this  here  fel- 
low. I  told  him  to  take  the  hind  end  of  the 
piano,  and,  when  I  got  ready,  I  said,  'Break 
the  piano  over,  and  be  very  careful,  as  we  are 
iu  a  dangerous  place,'  and  he  broke  it  over. 
While  we  two  were  moving  the  piano,  this 
man  acted  all  right  so  far  as  I  could  see. 
When  we  started  the  piano  down  the  steps, 
he  just  merely  let  go  of  It,  and  I  was  ahead 
of  it,  and  I  couldn't  hold  It  as  she  broke  over. 

*  •  *  It  never  landed  on  the  stairs,  and 
shot  right  ahead.  If  he  had  had  hold  of  it  un- 
til it  got  over  the  stairs,  we  would  have  had 
a  purchase  on  it  and  could  have  held  it. 

*  *  *  A  man  of  experience  in  the  position 
in  which  the  other  man  was  as  the  piano  was 
going  over  the  top  step  would  have  had  hold 
of  the  handles  and  held  back  for  all  bis  might. 
By  so  doing  he  would  have  checked  the  speed, 
and  be  and  I  could  both  have  held  the  piano 
and  taken  it  down  safely.  *  *  *  I  judge 
the  piano  weighed  somewhere  in  the  neigh- 
borhood of  800  pounds.  •  *  *  When  the 
piano  came  forward,  my  limb  got  underneath 
the  piano  truck,  and  the  piano  slid  down  the 
steps  on  my  limb,  and  tore  my  foot  off,  and 
bruised  my  leg  and  broke  some  bones.  My 
leg  was  taken  off  there,  about  four  or  five 
inches  below  the  knee."  On  cross-examina- 
tion he  testified:  "I  started  myself  and  went 
down  the  street  to  see  if  I  could  locate  a 
man.  I  could  not  locate  one  suitable  for  me, 
so  I  came  back  and  told  Mr.  Jones  I  couldn't 
get  a  man.  *  *  *  Then  Mr.  Jones  went 
out  for  five  or  ten  minutes,  and  he  brought 
back  a  man  about  the  same  height  as  myself, 
fair,  and  a  strong,  robust-looking  fellow,  who 
weighed  170  pounds,  I  should  judge.  He  was 
a  stout-looking  man.  From  outward  appear- 
ances, be  seemed  to  be  a  capable  man,  and  he 
was  sober,  and  I  thought  he  was  all  right, 
judging  from  his  appearance.  While  he  was 
helping  me  to  move  this  load  of  furniture,  he 
was  all  right;  didn't  show  any  lack  of  intel- 
ligence for  work  of  that  kind.  I  had  moved 
pianos  before,  quite  a  number  of  them. 

*  *  •  I  did  not  make  any  objection  to 
moving  the  piano  with  this  man.  I  was  rely- 
ing on  Mr.  Jones.  I  was  satisfied  when  I 
started  out  with  him  that  he  was  all  right  and 
reliable  for  the  doing  of  that  work.  *  *  * 
Up  to  the  time  he  let  go  of  the  piano,  he  acted 
as  a  man  of  intelligence,  and  had  done  every- 
thing in  a  proper  way  towards  moving  the 
piano,  as  far  as  I  could  judge.  Prior  to  the 
time  we  began  the  operation  of  the  piano, 
and  during  the  time  we  were  putting  the  piano 
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on  the  truck,  I  told  him  that  that  was  a  dan- 
gerous operation — the  moving  of  the  piano— 
as  we  came  downstairs,  and  I  had  warned 
him  to  be  careful,  and  up  to  that  time  he  had 
acted  as  though  he  was  endeavoring  to  com- 
ply with  my  request." 

Respondent's  counsel  suggest  that  appel- 
lant has  not  complied  with  rule  10  (82  Pac. 
ix)  of  this  court,  in  that  his  brief  does  not 
state  where  in  the  transcript  the  judgment 
can  be  found,  and  does  not  state  the  questions 
involved  on  the  appeal,  as  directed  by  the 
rule.  We  find  on  page  6  of  the  brief  the  state- 
ment that  the  judgment  may  be  found  at  page 
23  of  the  transcript,  and  a  copy  of  the  Judg- 
ment is  there  set  forth.  We  think  the  state- 
ment of  the  case  presents  the  questions  in- 
volved substantially  In  compliance  with  the 
rule.  At  the  close  of  plaintiffs  case  the  de- 
fendants moved  for  a  nonsuit,  on  the  grounds, 
among  others,  first,  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action;  second,  that  there  was  no  evidence 
that  the  man  who  assisted  plaintiff  was  an  in- 
competent or  unskillful  man  to  engage  in  such 
work,  and,  if  he  was  incompetent,  the  plain- 
tiff either  knew  it  or  had  reason  to  know  it, 
and  assumed  the  risk;  third,  that  the  evidence 
fails  to  show  that  the  man  engaged  with 
plaintiff  was  unskillful,  unfit,  or  Incompetent 
for  the  work  in  which  he  was  engaged,  and 
fails  to  show  that  the  defendants  were  lacking 
in  the  exercise  of  ordinary  care  in  the  selec- 
tion and  employment  of  said  man;  and,  fourth, 
that,  if  plaintiff  was  injured  through  the  act 
of  tbe  other  man,  it  was  a  single  act  of  negli- 
gence, and  did  not  establish  incompetence  or 
lack  of  skill.  This  motion  was  overruled  as  to 
the  appellant  J.  O.  Jones.  We  think  the  mo- 
tion should  have  been  granted  as  to  him,  and 
our  reasons  may  be  stated  generally,  without 
taking  up.  in  detail,  the  different  grounds  of 
the  motion. 

It  is  a  settled  rule  of  law,  where  not  chang- 
ed by  statute,  that  a  master  is  not  bound  to 
indemnify  one  servant  for  Injuries  caused 
by  the  negligence  of  another  servant  In  the 
same  common  employment  as  himself,  unless 
the  negligent  servant  was  the  master's  rep- 
resentative. 2  Labatt,  Master  and  Servant. 
§  470.  While  the  reason  for  and  origin  of 
the  foregoing  rule  are  matters  of  dispute 
among  courts  and  law-writers,  the  rule  Itself 
is  not  doubted.  But  the  doctrine  that  a 
servant  cannot  maintain  an  action  for  In- 
juries caused  by  the  negligence  of  a  co-serv- 
ant has  always  been  conceded  to  be  subject 
to  an  exception  In  cases  where  negligence 
on  the  master's  part  in  employing  or  retain- 
ing in  his  employ  the  delinquent  co-servant 
is  shown.  2  Labatt,  Master  and  Servant,  § 
480.  Judge  Bailey,  in  his  work  entitled  "Mas- 
i  ter's  Liability  for  Injuries  to  Servant"  (page 
47),  states  the  exception  to  the  rule  thus: 
"The  master  must  exercise  due  and  rea- 
sonable care  in  the  selection  of  his  servants, 
with  reference  to  their  fitness  and  competen- 
cy." And  on  page  55:  "The  presumption  is 
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that  the  master  has  exercised  proper  care 
in  the  selection  of  the  servant.  It  Is  Incum- 
bent upon  the  party  charging  negligence  In 
this  respect  to  show  It  by  proper  evidence." 
In  the  case  at  bar  the  plaintiff  raises  no  ques- 
tion as  to  the  relations  existing  between  him 
and  bis  helper.  It  is  admitted  that  they  were 
feilow  servants  engaged  in  a  common  employ- 
ment The  allegation  which  we  shall  consider 
Is  that  defendants  did  not  exercise  ordinary 
care  in  selecting  a  reasonably  competent  man 
to  assist  the  plaintiff.  It  is  true  that  the 
defendants  alleged  in  their  answer  that 
"while  the  plaintiff  and  said  man  were  at- 
tempting to  move  said  piano,  they  did,  through 
their  own  fault  and  lack  of  skill  and  atten- 
tion, allow  the  same  to  fall  upon  and  crush 
the  plaintiff's  ankle  and  foot."  But  the 
phrase  "lack  of  skill,"  used  in  this  connec- 
tion, must  be  construed  to  refer  to  the  act  of 
negligence  testified  to  by  the  plaintiff,  and 
it  was  evidently  so  treated  at  the  trial. 

The  first  question  to  be  decided  is:  What 
measure  of  care  was  required  of  the  defend- 
ants in  the  selection  of  a  man  to  assist  in 
moving  a  piano?  And  in  this  connection  it 
may  be  remarked  that  if  any  particular  de- 
gree of  skill  is  required  in  moving  a  piano, 
that  skill,  in  this  case,  was  furnished  by  the 
plaintiff  himself.  He  was  the  expert  in  the 
business,  if  we  may  be  allowed  that  expres- 
sion. He  knew  how  to  move  pianos,  had 
been  engaged  for  two  years  In  the  work,  and 
undertook  to  instruct  the  new  man  as  to 
what  was  required  of  him.  Those  Instruc- 
tions were  simple.  The  assistant  was  to  take 
the  hind  end  of  the  piano  and  be  very  care- 
ful. If  these  instructions  had  been  followed, 
the  helper  would  have  taken  hold  of  the 
handles,  and  held  back  "with  all  his  might." 
Plaintiff  testified  that  It  requires  some  skill 
to  move  a  piano  and  some  experience  to  ac- 
quire that  skill.  Concede  that.  Plaintiff 
himself  supplied  the  skill  and  experience. 
All  that  was  required  of  the  helper  was 
strength.  That  he  apparently  possessed.  Mc- 
intosh says  he  was  a  strong,  robust,  and 
stout-looking  fellow,  weighing  about  170 
pounds,  apparently  sober  and  intelligent  The 
duty  rested  upon  defendants  to  exercise  ordi- 
nary care  in  the  selection  of  the  helper,  in 
view  of  the  nature  of  the  work  to  be  per- 
formed. The  work  required  of  the  assistant 
was  of  an  ordinary  character,  not  essential- 
ly different  from  any  other  heavy  laborer's 
work.  It  was  not  "hazardous,"  as  distin- 
guished from  "ordinary."  A  physical  inspec- 
tion of  the  man  was  all  that  was  necessary 
to  show  his  competency,  unless  he  was  men- 
tally deficient ;  and  Mcintosh  says  he  was  not 
Indeed,  the  plaintiff  does  not  claim,  in  his 
testimony,  that  the  helper  was  incompetent 
These  are  his  words:  "While  we  two  were 
moving  the  piano,  this  man  acted  all  right  so 
far  as  I  could  see.  When  we  started  the 
piano  down  the  steps,  he  just  merely  let  go 
of  It."  No  Inquiry  on  the  part  of  Jones 
would  have  disclosed  the  fact  that  the  man 


would  neglect  to  obey  Mcintosh's  orders.  A 
single,  exceptional  act  like  this,  will  not 
prove  a  servant  incompetent  It  may  be  per- 
missible to  prove  a  single  act  of  negligence 
as  bearing  upon  the  question  of  incompetency 
of  the  servant,  or,  at  least,  as  bearing  upon 
defendant's  knowledge  of  the  employe's  con- 
duct. The  courts  differ  on  this  question,  and 
we  have  no  occasion  to  decide  it  here.  But 
a  single  act  of  negligence,  committed  after 
the  hiring  and  without  the  knowledge  of  the 
master,  cannot  possibly  charge  the  master 
with  lack  of  ordinary  care  in  selecting  the 
servant.  Perhaps  this  case  Illustrates  the 
principle  of  the  master's  nonliability  for  the 
negligent  act  of  a  fellow  servant  as  aptly  as 
any  case  could.  It  involves  just  such  an  act 
of  negligence,  on  the  part  of  a  co-servant  as 
the  master  is  not  liable  for,  provided  he  has 
exercised  ordinary  care  in  the  selection  of 
the  co-servant. 

In  the  case  of  Harvey  v.  New  York  C.  & 
H.  R.  R.  Co.,  88  N.  Y.  481,  the  court  said: 
"He  [the  negligent  employe]  was  a  man  of  but 
56  years  of  age,  and  there  is  no  suggestion 
that  he  was  not  possessed  of  ordinary  in- 
telligence. The  duties  of  a  switchman  are 
not  complicated  or  difficult  and  there  can 
be  no  doubt  that  on  the  day  In  question  he 
was  entirely  competent  to  perform  the  duties 
Imposed  upon  him.  It  appears  from  his  own 
evidence  that  his  failure  to  close  the  switch 
on  the  day  in  question  did  not  arise  from 
any  inability  on  his  part  to  perform  the  work 
he  was  set  to  do.  but  that  such  failure  was 
the  result  of  sheer  inattention  and  careless- 
ness on  his  part."  And  it  was  held  that  his 
employer  was  not  liable  for  his  failure  to 
close  a  switch,  resulting  In  the  death  of  a 
fellow  servant.  This  language  is  employed 
by  the  Supreme  Court  of  New  York,  In  the 
case  of  Burke  v.  Syracuse,  B.  &  N.  Y.  R.  R. 
Co.,  60  Hun,  21,  25,  23  N.  Y.  Supp.  458,  460: 
"Upon  the  occasion  of  the  injuries  no  duty 
rested  upon  Clark  [a  crossing  tender]  to  open 
the  switch.  His  act  in  raising  the  ball  and 
breaking  the  main  track  was  voluntary, 
thoughtless,  and  mistaken.  Nothing  appears 
in  the  case  showing  that  he  had  not  physical 
power  to  perform  all  the  acts  and  duties 
required  of  him  at  the  station,  or  that  he 
was  not  mentally  fit  for  the  position  assign- 
ed to  him  by  the  defendant  *  *  *  The 
observations  made  by  the  learned  counsel  for 
the  respondent  seem  appropriate  and  perti- 
nent where  he  says :  The  defendant  could  not 
make  a  psychological  examination  of  Clark, 
or  delve  into  the  secret  recesses  of  his  brain  to 
ascertain  whether,  at  some  future  period,  he 
would  for  an  instant  become  the  prey  of  a  de- 
lusion and  work  destruction.  It  was  no  more 
bound  to  anticipate  this  unnatural  occurrence 
than  It  would  have  been  the  act  of  Clark,  had 
he  in  a  moment  of  temporary  aberration  drawn 
a  pistol  and  killed  the  plaintiff's  intestate.' " 
Sec,  also,  Baltimore  Elevator  Co.  v.  Neal.  65 
Md.  438,  5  Atl.  338;  Huffman  v.  Chicago, 
R.  L  &  P.  Ry.  Co.,  78  Mo.  50;  Couch  v.  West- 
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era  Ooal  Go.,  46  Iowa,  17;  and,  also,  Hatt  v. 
Nay,  144  Mas*.  188,  10  N.  E.  807;  Frailer  r. 
Pennsylvania  R.  R.  Co.,  88  Pa.  104,  80  Am. 
Dec.  467.  There  la  no  evidence  in  this  case 
which  warranted  the  Jury  in  finding  that 
any  act  of  neglect  on  the  part  of  the  appel- 
lant contributed  In  any  manner  to  produce 
the  Injury  to  plaintiff. 

The  Judgment  and  order  appealed  from 
should  be  reversed  and  a  new  trial  ordered. 

Reversed  and  remanded. 

BRANTLY,  a  J„  and  HOLLOWAY,  J* 
concur. 


(33  Utah,  196) 

BOWMAN  v.  OGDDN  CITY. 
(Supreme  Court  of  Utah.   Jan.  0,  1008.) 

1.  Appeal  —  Tb a nsrb  or  Catjbs  —  Tna  or 
Taking  Appeal. 

Under  the  statute  providing  that  an  appeal 
may  be  taken  within  six  months  from  entry  of 
the  Judgment  an  appeal  may  be  taken  within 
six  months  after  the  overruling  of  a  motion  for 
a  new  trial,  made  within  the  time  allowed  by 
law.* 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  2,  Appeal  and  Error,  |  1895.] 

2.  Sauk  —  Review  —  Phxsumptiohs— Sum- 
oienot  or  Evidence. 

It  will  be  presumed  that  the  evidence  was 
sufficient  to  support  the  verdict  in  the  absence 
of  a  showing  that  the  bill  of  exceptions  contains 
all  the  evidence, 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  ff  2911-2815,  8673.] 

8.  Same  —  Record  —  Bill  or  Exceptions  — 

BumciENCY  or  Cebtiticate. 

A  bill  of  exceptions  was  a  transcript  of  the 
official  stenographer's  notes,  with  his  certificate 
that  it  contained  a  full  transcript  of  all  the 
evidence.  Counsel  for  respondent  accepted  serv- 
ice of  the  transcript,  as  and  for  the  bill  of  ex* 
ceptione,  and  indorsed  thereon  that  they  had  no 
amendments  to  propose.  The  bill  was  there- 
upon allowed  by  the  court  "as  a  true  and  cor- 
rect bill  of  exceptions."  Held  that,  though  the 
court  in  the  certificate  of  settlement  did  not 
expressly  state  that  the  bill  contained  all  the 
evidence,  yet  it  by  necessary  implication  cer- 
tified to  the  truth  of  the  statement  of  the  steno- 
grapher that  the  bill  contained  all  the  evidence. tt 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  ft  2918-2925.] 

4.  Municipal  Corporations  —  Depbctivb 
Sidewalks— Actions  fob  Injuries— Nonas 
or  Injury— Waiver  or  Detects. 

Defects  In  a  claim  presented  to  a  dry 
council  under  Seas.  Laws  1903,  p.  12,  c  19,  hi 
that  it  was  not  verified  and  did  not  sufficiently 
describe  the  extent  of  claimant's  injury,  were 
waived,  where  the  city  council  did  not  decline 
to  consider  the  claim  because  not  properly  made 
out  bnt  acted  on  it 

5.  Accord  and  Satisfaction— What  Consti- 
tutes. 

Where  one  having  a  personal  injury  claim 
against  a  city  having  presented  the  same  re- 
ceives a  payment  on  account  thereof,  there  being 
no  express  agreement  that  it  shall  be  in  satis- 
faction either  in  full  or  in  part  of  the  claim,  the 
presumption  is  that  it  was  intended  as  full 
recompense  for  the  injury,  barring  a  subsequent 
action  for  the  same  injury. 


•8now  v.  Rich,  22  Utah,  125.  II  Pac.  236;   Felt  v. 
Cook  (Utah)  27  Pa*  1092. 
ft  Mitchell  v.  Jensen,  20  Utah,  246,  81  Pac  166. 
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6.  Same— Evidence — S  urn  oxen  or. 

Evidence  held  insufficient  to  overcome  the 
presumption  that  a  sum  paid  by  a  city  to  one 
who  had  presented  a  personal  injury  claim 
against  it  was  in  full  satisfaction  of  the  claim. 

7.  Same. 

Where  a  personal  injury  claim  against  ■ 
city  is  only  partially  allowed,  claimant  cannot 
accept  the  part  allowed,  knowing  that  the  rest 
has  been  rejected,  and  then  recover  In  an  action 
for  the  part  rejected,  in  the  absence  of  an  agree- 
ment that  the  acceptance  of  the  allowance  shall 
be  regarded  as  payment  only  of  the  part  allow- 
ed, and  that  the  city  la  not  discharged  from  the 
part  rejected. 

8.  Municipal  Corporations— Contributory 
Negligence— Oare  Required  or  Traveler. 

A  traveler  is  required  to  keep  a  reason- 
able lookout  for  defects  and  dangers  which  are 
known  to  attend  particular  places,  and  to  make 
such  use  of  his  faculties  as  will  enable  him  to 
discover  obvious  dangers  in  a  highway  or  side- 
walk. 

(Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol  86,  Municipal  Corporations,  |  1678.] 

9.  Same. 

A  traveler  who  has  knowledge  of  a  defec- 
tive condition  of  such  a  character  as  renders 
a  walk  so  unsafe  that  It  cannot  be  prudently 
used  is  guilty  of  negligence  hi  attempting  to  use 
it  if  the  defect  can  easily  and  without  sub- 
stantial inconvenience  be  avoided  by  going 
around  it  or  taking  a  safer  way. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol  36,  Municipal  Corporations,  §  1677.] 

10.  Same. 

It  wsa  not  negligence  per  se  for  a  traveler, 
who  knew  of  a  ridge  about  eight  inches  above 
the  level  of  the  walk  left  by  filling  in  an  excava- 
tion, to  attempt  to  cross  it  while  it  was  dark. 

Note.— For  cases  in  point  *ee  Cent  Dig. 
86,  Municipal  Corporations,  If  1678-1677.] 

11.  Same. 

That  a  traveler  attempted  to  cross  over  a 
ridge  about  eight  inches  above  the  level  of  the 
sidewalk  left  by  filling  in  an  excavation,  with- 
out thinking  of  it  or  the  danger,  which  he  knew, 
was  not  negligence  per  act 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  86,  Municipal  Corporations,  ft  1754-1756:] 

Appeal  from  District  Court,  Second  Dis- 
trict; J.  A.  Howell,  Judge. 

Action  by  John  Bowman  against  Ogden 
City.  Judgment  for  plaintiff,  and  defendant 
appeals,  and  plaintiff  moves  to  dismiss.  Mo- 
tion to  dismiss  denied.  Reversed,  and  re- 
manded for  a  new  trial. 

Jno.  B.  Bagley,  for  appellant  Richards, 
Rolapp  &  Pratt,  for  respondent 

STRAUP,  J.  Plaintiff  brought  this  action 
to  recover  damages  for  personal  Injuries  al- 
leged to  have  been  sustained  by  the  negli- 
gence of  the  defendant  An  excavation  was 
made  across  a  sidewalk  in  Ogden  city  for  the 
laying  of  water  or  sewer  pipes.  After  the 
pipes  had  been  laid  the  excavation  was  filled. 
The  surface  was  left  In  a  rounded  condition, 
and  was  raised  about  eight  inches  above  the 
level  of  the  walk.  This  condition  existed 
for  about  one  week  prior  to  the  accident  It 
is  alleged  that  the  plaintiff,  in  the  nighttime, 
while  walking  along  the  walk,  and  being 

t  Dwyex  v.  Salt  Lake  City,  12  Utah.  526, 67  Pac.  63a. 
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wholly  unaware  of  the  obstruction,  struck  or 
stubbed  his  toe  against  it,  and  was  thrown 
to  the  ground.  The  answer  contained  a  gen- 
eral denial,  pleas  of  contributory  negligence 
and  accord  and  satisfaction,  and  allegations 
that  the  plaintiff  failed  to  present  a  verified 
claim  in  compliance  with  the  statute.  A 
trial  before  the  court  and  jury  resulted  in  a 
verdict  for  the  plaintiff,  which  was  rendered 
on  the  12th  day  of  December,  1906.  On  the 
same  day,  a  judgment  was  entered  on  the 
verdict  in  favor  of  the  plaintiff,  from  which 
the  defendant  has  prosecuted  this  appeal.  On 
the  15th  day  of  December  the  trial  court 
granted  the  defendant  10  days'  additional 
time  in  which  to  serve  and  file  a  notice  of 
Intention  to  move  for  a  new  trial.  On  the 
2l8t  day  of  December  the  defendant  served 
and  filed  such  a  notice.  The  motion  was 
overruled  February  12,  1907.  On  July  6, 
1907,  the  defendant  served  and  filed  a  notice 
of  appeal.  The  statute  provides  that  notice 
of  a  motion  for  new  trial  must  be  filed  with- 
in 5  days  after  the  rendition  of  the  verdict, 
but  that  the  time  may  be  extended  by  the 
court;  that  an  appeal  may  be  taken  within 
six  months  from  the  entry  of  the  judgment 
The  plaintiff  has  moved  to  dismiss  the  ap- 
peal because  not  taken  in  time.  It  Is  argued 
that  an  appeal  can  only  be  taken  within  six 
months  from  the  entry  of  judgment,  and 
not  within  six  months  from  the  overruling  of 
a  motion  for  new  trial,  and  that  the  appeal 
was  not  taken  within  such  time.  The  motion 
for  new  trial  was  filed  within  time.  It  has 
been  repeatedly  held  by  this  court  "that  a 
judgment  is  not  final  while  a  motion  for 
new  trial,  made  within  the  time  allowed  by 
law,  Is  pending  and  undisposed  of,  and  that 
an  appeal  taken  and  perfected  within  six 
months  from  the  date  of  the  overruling  of 
the  motion  for  a  new  trial  is  token  in  time." 
Snow  v.  Rich,  22  Utah,  123,  61  Pac.  336,  and 
cases  there  cited;  Felt  v.  Cook  (Utah)  87 
Pac.  1092.  The  motion  to  dismiss  is  denied. 

A  further  question  requires  consideration 
before  passing  to  the  merits  of  the  case.  It 
Is  claimed  by  the  respondent  that  the  bill 
of  exceptions  does  not  contain  all  the  ev- 
dence.  To  properly  review  the  principal  er- 
rors assigned,  the  bill  should  show  that  It 
contains  all  the  evidence ;  for,  In  the  absence 
of  such  a  showing,  it  will  be  presumed  the 
evidence  was  sufficient  to  support  the  ver- 
dict, the  court  Justified  In  overruling  the  de- 
fendant's motion  for  nonsuit,  and  In  refusing 
the  defendant's  request  to  direct  a  verdict 
in  its  favor.  The  bill  of  exceptions  Is  a  trans- 
cript of  the  official  stenographer's  notes  con- 
taining the  testimony  of  the  witnesses  by 
questions  and  answers,  exhibits,  and  records 
of  the  city  council.  To  the  transcript  so  fur- 
nished by  the  stenographer  is  attached  his 
certificate  "that  the  foregoing  112  pages 
contain  a  full  and  correct  transcript  of  all 
the  testimony  and  other  evidence  adduced 
in  said  cause,  and  all  the  objections  and  ex- 
ceptions of  counsel  and  rulings  of  the  court 


thereon,  except  only  the  Impaneling  of  the 
jury,  which  Is  not  Included  herein."  Counsel 
for  plaintiff  accepted  service  of  this  trans- 
cript as  and  for  the  bill  of  exceptions,  and 
Indorsed  thereon,  "we  have  no  amendments 
to  propose  to  the  foregoing,  and  consent  that 
the  same  may  be  presented  for  settlement 
without  further  notice."  The  bill  was  there- 
upon settled  and  allowed  by  the  court  in  the 
following  language:  "The  foregoing  bill  of 
exceptions  in  the  above-entitled  cause  Is  here- 
by settled,  allowed,  and  signed  by  me  as  a 
true  and  correct  bill  of  exceptions  In  this 
case."  While  the  court,  in  the  certificate  of 
settlement,  did  not  say  in  express  language 
that  the  bill  contains  all  the  evidence,  yet 
such  expression  was  not  essential,  If  the 
statement  that  the  bill  contains  all  the  evi- 
dence otherwise  sufficiently  appears  on  the 
face  of  the  bill.  If  counsel  proposing  the 
bill  had,  at  the  conclusion  of  the  statement 
of  the  evidence,  written  the  words,  "the  above 
Is  all  the  evidence  in  the  case,"  and  the  court 
had  as  here  certified  that  the  foregoing  "is 
true  and  correct,"  the  certificate  of  the  court 
would  as  necessarily  Imply  the  correctness  of 
such  statement  as  the  correctness  of  the  evi- 
dence set  forth,  or  any  other  statement  con- 
tained in  the  proposed  bill.  So,  too,  when 
the  bill  contains  the  statement  made  by  the 
official  stenographer  that  the  foregoing  pages 
"contain  a  full  and  correct  transcript  of  all 
the  testimony  and  other  evidence  adduced  in 
said  cause,"  the  court,  in  certifying  that  the 
foregoing  was  true  and  correct  by  necessary 
Implication,  certified  to  the  truth  and  correct- 
ness of  such  statement  This  is  not  so  be- 
cause it  was  certified  to  by  the  stenographer, 
but  for  the  reason  that  the  court  declared 
such  statement  true  and  correct  as  well  as 
every  other  statement  contained  In  the  pro- 
posed bill.  We  are  no  more  authorized  to 
assume  such  statement  was  not  declared  true 
and  correct  by  the  court  and  to  disregard  it 
than  to  disregard  any  other  statement  con- 
tained in  the  bill.  We  are  therefore  of  the 
opinion  that  the  bill  affirmatively  shows  that 
It  contains  all  the  evidence  In  the  case.  Mit- 
chell v.  Jensen,  29  Utah,  346,  81  Pac.  165. 

The  first  assignment  of  errors  presents 
questions  relating  to  the  presentation  of 
plaintiff's  claim,  and  with  respect  to  an  ac- 
cord and  satisfaction.  The  evidence  bearing 
thereon  shows:  The  accident  occurred  on  the 
10th  day  of  December,  1903.  On  the  21st 
day  of  the  same  month  the  plaintiff  sent  the 
following  unverified  written  communication 
to  the  city  council  of  Ogden  city:  "On  De- 
cember 10th  going  to  work  between  Adams 
and  Washington  on  Twenty-Third  St  I  was 
throwing  by  a  high  ridge  left  by  covering  by 
a  pipe  and  was  found  insensible  by  Vic. 
Hestmark  and  taken  bom  unconscious  be- 
cause of  falling  and  striking  the  ridge  with 
head.  There  are  others  been  hurt  but  not 
so  bad.  I  think  It  is  not  just  I  should  lose 
work  and  suffer  pain  because  of  others  care- 
lessness or  the  city's.  I  wish  to  hear  from 
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yon  what  you  will  do."  The  communica- 
tion was  referred  to  the  law  committee,  who, 
on  the  2d  day  of  March,  1904,  reported  to  the 
city  council  that  they  found  the  obstruction 
referred  to;  that  the  said  Bowman  was  an 
elderly  man  and  with  no  means  of  support 
other  than  his  daily  labor ;  that  the  injuries 
sustained  by  the  fall  caused  him  to  lose  three 
days  time:  and  recommended  that  he  be  paid 
the  sum  of  $5.  The  report  was  adopted  by 
the  council,  and  approved  by  the  mayo  •  on 
the  24th  day  of  March.  The  plaintiff  also 
put  in  evidence  the  following  excerpts,  tak- 
en from  the  minutes  of  the  city  council: 

"Dec.  21,  1903.  The  petition  of  Mr.  Johr 
Bowman  for  reparation  of  injuries  receiv- 
ed by  falling  over  a  high  ridge  left  in  the 
street  by  covering  a  pipe  was  referred  to  the 
law  committee." 

"Mar.  21,  1903.  The  law  committee  rec- 
ommended that  the  sum  of  $5  be  paid  to 
John  Bowman  for  personal  injuries  sustained 
by  fall  due  to  an  obstruction  on  sidewalk. 
On  motion  of  Mr.  Craig  the  report  was 
adopted." 

A  warrant  for  $5  was  issued  to  the  plain- 
tiff on  the  28th  day  of  March,  1904.  He  re- 
ceived it,  cashed  it,  and  kept  the  money. 
When  he  received  the  warrant  he  gave  a  re- 
ceipt. The  receipt  was  not  put  in  evidence. 
He  further  testified,  on  his  direct  examina- 
tion, that  he  received  Information  that  there 
was  a  warrant  of  $5  for  him,  and  that  he 
went  to  the  City  Hall  and  got  it;  that  the 
resolutions  and  the  action  taken  by  the  city 
council  were  not  shown  him;  that  he  had  a 
talk  with  a  Mr.  Chambers,  a  member  of  the 
city  council,  but  couldn't  say  whether  it  was 
before  or  after  he  got  the  warrant.  He  tes- 
tified several  times  that  he  understood  the 
warrant  was  for  the  time  lost  by  him,  and 
that  one  of  the  council  men  said  to  him  the 
warrant  "was  for  the  time  I  had  lost  The 
$5  was  for  the  time  I  had  lost  work" — but 
each  time  the  testimony  was  stricken  by  the 
court  On  cross-examination  he  was  asked 
to  state  the  conversation  had  with  Chambers. 
He  said:  "I  spoke  to  him  about  the  $5  in 
regard  to  the  $5,  and  I  understood  it  was  for 
the  time  that  was  lost"  Further  questions 
were  asked  him,  and  answers  were  made 
thereto  as  follows:  "Q.  You  toid  him  you 
had  lost  2%  days'  work?  A.  Yes,  sir.  Q. 
You  told  him  you  wanted  the  council  to  pay 
you  $5?  A.  They  allowed  $2  a  day  for  the 
time  I  lost.  Q.  You  told  Mr.  Chambers  it 
would  be  satisfactory  if  the  city  council  paid 
you  that.  A.  Never  did.  Never  said  such  a 
thing  that  I  am  aware  of.  *  *  *  Q.  Did 
you  talk  to  other  city  councllmen  about  it? 
A.  No,  sir.  Q.  Only  with  Mr.  Chambers? 
A.  To  tell  you  the  reaf  truth,  you  know,  I 
never  expected  I  would  be  taken  down  the 
way  I  was,  else  I  would  have  made  com- 
plaints heavier  than  I  did.  But  I  am  one 
of  that  kind,  and  I  am  a  well-known  char- 
acter of  that  kind.    I  woundn't  have  been 


after  the  city  if  It  hadn't  been  very  slow 
looking  after  me  In  time  of  sickness." 

He  further  testified  that  he  was  laid  up  a 
few  days,  and  then  went  back  to  work  until  he 
took  sick  in  April  following,  at  which  time 
he  consulted  a  doctor.  He  then  was  asked 
questions,  and  made  answers  as  follows:  "Q. 
Isn't  it  true  that  when  you  believed  you 
were  injured  worse  than  you  thought  you 
were  then  you  thought  you  would  go  after 
the  city  council  for  more  money?  Isn't  that 
right?  A.  When  I  believed  I  was  getting 
worse,  it  was  time  to  look  out  for  something 
if  possible.  Q.  And  that  is  the  reason  you 
went  after  the  city  council?  A.  Because  the 
accident  happened.  Q.  But  you  didn't  say 
anything  to  the  city  council  after  they  gave 
you  the  $5  until  you  commenced  suit.  A. 
No;  I  didn't  say  anything  to  anybody.  Q. 
Now,  if  you  hadn't  got  sick  in  April,  you 
wouldn't  have  brought  this  suit?  A.  Well, 
I  don't  know.  I  didn't  like  to  bother  them 
so  much;  but  when  I  was  cut  short  of  in- 
come and  such  like,  I  thought  it  was  time  to 
look  after  It,  when  I  knew  very  well  where 
the  complaint  came  from."  On  re-dlrect  he 
was  again  asked  to  state  the  conversation  had 
with  Chambers,  and  he  answered:  "Why, 
that  conversation  was:  I  went  and  asked 
him  about  what  was  the  intention  of  the  $5, 
and  he  said  it  was  for  the  work  I  had  lost 
at  the  time."  But  he  was  unable  to  say 
whether  it  was  before  or  after  he  received 
the  warrant 

Mr.  Chambers,  for  the  defendant,  testified 
that  four  or  five  days  after  the  accident  the 
plaintiff  came  to  him  and  said  that  he  had 
been  injured  by  falling  over  a  raise  in  the 
sidewalk,  and  that  he  thought  the  city  was  re- 
sponsible; that  he  should  receive  his  days' 
wages,  which  were  a  dollar  and  a  half ;  and 
that  he  had  lost  three  days.  The  witness 
told  him  that  so  far  as  he  was  concerned  he 
would  be  in  favor  of  giving  him  $5,  and  told 
him  to  present  his  claim  to  the  city  council. 
About  a  month  or  six  weeks  after  the  claim 
was  allowed  and  paid  the  plaintiff  called  at 
his  house  and  told  him  that  he  was  then  suf- 
fering from  the  effects  of  the  fall,  and  thought 
that  he  should  receive  something  more  for 
his  injuries.  He  told  plaintiff  that  he  did 
not  have  anything  more  to  say  about  it,  for 
when  the  amount  was  allowed  he  did  not 
think  anything  more  would  result  in  the  mat- 
ter. Plaintiff  told  him  that  he  did  not  know 
he  was  injured  as  badly  as  he  was,  and  that 
he  would  file  suit.  The  witness  told  him  he 
had  to  use  his  own  Judgment  about  that.  The 
testimony  of  this  witness  is  not  denied  by 
plaintiff,  except  as  appears  in  his  testimony 
already  referred  to. 

From  this  evidence  It  Is  contended,  on  the 
part  of  the  defendant,  that  it  was  entitled  to 
a  directed  verdict,  on  the  grounds  that  the 
plaintiff  failed  to  present  a  sufficient  and 
proper  claim,  and  that  the  plaintiff  settled 
for  and  was  paid  In  full  of  all  demands.  On 


Digitized  by  Google 


564 


03  PACIFIC  REPORTER. 


(Utah 


the  other  hand,  the  plaintiff  contends  that  the 
settlement  and  payment  were  only  for  the 
time  lost  by  plaintiff,  and  not  for  the  person- 
al Injuries  sustained  by  him,  and  that  he  was 
entitled  to  hare  the  question  submitted  to  the 
jury  as  one  of  fact  The  trial  court  adopted 
the  views  of  plaintiff,  and  Instructed  the  jury 
as  follows:  The  court  charges  you  that  if 
you  find  from  the  evidence  that  upon  the  pre- 
sentation of  plaintiffs  claim  for  damages  to 
the  city  council  of  Ogden  city  he  was  allowed 
and  paid  both  for  his  personal  Injuries  and 
loss  of  time,  and  that  he  received  such  allow- 
ance In  full  payment  for  both  his  personal  in- 
juries and  loss  of  time,  then  the  court  charges 
you  that  he  is  not  entitled  to  recover  in  this 
action;  but  the  court  charges  you  that  if  you 
find  from  the  evidence  that  he  was  allowed 
and  paid  only  for  his  loss  of  time  and  wages, 
and  not  for  his  personal  Injuries,  and  that  the 
city  complied  with  the  plaintiff's  acceptance 
of  the  amount  allowed  him  on  condition  that 
the  same  was  to  be  accepted  In  full  satisfac- 
tion for  all  injuries  received,  then  the  plaintiff 
is  entitled  to  be  compensated  for  the  physical 
injury,  pain,  suffering,  and  sickness  resulting 
therefrom  in  this  action,"  provided  they 
found  the  defendant  guilty  of  negligence. 
Chapter  19,  p.  12,  Sees.  Laws  1906,  provides 
that  claims  of  this  character  must  be  present- 
ed to  the  city  council  in  writing,  signed  by  the 
claimant  or  his  agent,  properly  verified,  and 
describing  the  time,  place,  cause,  and  extent 
of  the  damage  or  Injury,  and  If  the  city  coun- 
cil shall  refuse  to  hear  or  consider  a  claim 
because  not  properly  made  out,  notice  there- 
of must  be  given  the  plaintiff  and  sufficient 
time  allowed  him  to  have  the  claim  properly 
Itemised  and  verified.  The  plaintiff's  claim 
was  not  properly  made  out  as  provided  by  the 
statute  In  several  particulars,  principally  be- 
cause it  was  not  verified,  and  the  extent  of 
his  Injury  or  damage  not  sufficiently  describ- 
ed. The  city  council,  however,  did  not  de- 
cline to  consider  It,  nor  to  investigate  the 
facts,  because  the  claim  was  not  properly 
made  out  On  the  contrary  it  treated  the 
claim,  and  acted  upon  it  as  though  it  had 
been  in  full  compliance  with  the  statute.  In 
such  case  the  defects  of  the  claim  presented 
were  waived,  and  were  not  thereafter  avail- 
able as  a  defense  to  the  action.  But  on  the 
ground  that  the  settlement  and  payment  were 
In  satisfaction  of  plaintiff's  claim,  a  verdict 
ought  to  have  been  directed  for  the  defendant 
Plaintiff's  cause  of  action  was  for  a  single 
tort,  and  all  the  damages  resulting  therefrom 
were  required  to  be  reserved  and  recovered 
in  one  suit  In  the  presentation  of  his  claim 
the  plaintiff  was  not  at  liberty  to  split  his  de- 
mand. He  could  not  present  a  claim  only 
for  a  part  and,  If  it  was  allowed,  accept  It 
and  then  present  another  claim  for  another 
part  The  fair  meaning  of  plaintiff's  claim 
as  presented  by  him  is  that  it  was  a  presenta- 
tion of  his  entire  demand.  We  think  it  was 
so  intended  by  him.  Am  such  it  was  received 


and  acted  on  Jfy  the  defendant  From  the  ac- 
tion taken  by  the  city  council  it  is  very  clear 
that  the  payment  made  was  intended  by  it  to 
be  in  full  of  all  demands.  When  it  allowed 
and  tendered  plaintiff  $6,  In  the  absence  of  any 
showing  to  the  contary,  he  must  be  held  to 
know  that  such  allowance  was  In  full,  or  an 
allowance  in  part  and  a  rejection  in  part  and 
when  he  accepted  the  amount  tendered  it 
must  be  presumed  that  the  payment  was  in 
full  satisfaction  of  his  entire  claim.  The 
plaintiff,  having  a  cause  of  action  against 
the  defendant  unliquidated  with  respect  to 
amount  for  personal  injuries  claimed  to  have 
been  caused  by  its  negligence,  and  having  pre- 
sented a  claim  for  his  damage  or  Injury  aa  he 
was  required  to  do,  and  having  received  from 
the  city  a  stated  sum  of  money  on  his  claim, 
there  being  no  express  agreement  that  It 
should  be  in  satisfaction  either  in  whole  or 
In  part  of  the  cause  of  action,  the  presump- 
tion Is  that  it  was  Intended  by  the  parties  as 
a  full  recompense  for  the  Injury,  and  operates 
as  an  accord  and  satisfaction,  barring  a  sub- 
sequent action  to  recover  damages  for  the 
same  Injury.  HInkle  v.  Minneapolis  it  St  L. 
Ry.  Co.,  81  Minn.  434,  18  N.  W.  275;  Canton 
Coal  Co.  v.  Parlin,  etc.,  Co.,  215  111.  244,  74  N. 
EL  148,  106  Am.  8t  Rep.  162;  Anderson  v. 
Standard  Granite  Co,  92  Me.  429,  43  AtL  2L 
69  Am.  St  Rep.  522. 

If  the  payment  was  Intended  by  the  par- 
ties not  to  be  In  settlement  of  all,  but  only 
in  part  of  plaintiff's  demand  or  claim,  It  was 
incumbent  on  him  to  show  It  We  have  ex« 
cerpted  from  the  record  all  the  evidence  bear- 
ing upon  this  question.  We  think  it  wholly 
insufficient  to  overcome  the  presumption. 
There  is  no  evidence  in  the  record  sufficient 
to  support  a  finding  that  the  payment  was  In- 
tended by  the  parties  to  be  only  for  the  time 
lost  by  plaintiff,  and  not  for  his  entire  de- 
mand. It  appears  from  the  plaintiff's  own 
testimony  that  the  minds  of  the  parties  did 
not  meet  on  such  a  proposition.  True  he 
testified  that  he  understood  the  payment  was 
only  for  such  purpose  (which  testimony  was 
stricken  by  the  court),  and  that  a  council- 
man told  him,  either  before  or  after  he  re- 
ceived the  warrant  that  the  $5  was  for  the 
work  he  had  lost  at  the  time.  But  it  is  not 
shown  that  the  councilman  had  authority  to 
bind  the  city  by  such  a  statement  Further- 
more the  statement  made  is  very  far  from 
showing  an  agreement  that  the  payment  was 
only  to  be  in  recompense  for  the  time  lost, 
and  that  all  other  matters  were  left  open  for 
future  determination  and  settlement  It  is 
not  inconsistent  with,  nor  does  it  overcome, 
the  presumption  referred  to,  but  is  entirely 
consistent  with  the  contention  that  the  coun- 
cilman regarded  the  few  days*  time  lost  the 
only  damages  sustained  by  plaintiff.  The 
plaintiff  could  not  present  a  claim,  and,  if 
allowed  as  to  time  lost  and  rejected  as  to 
damages  for  Injury  to  the  person,  accept  the 
portion  allowed,  knowing  that  the  rest  had 
been  rejected,  and  then  recover  in  an  action 
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for  the  portion  rejected,  In  the  absence  of  an 
express  agreement  between  himself  and  the 
defendant  that  the  acceptance  of  the  allow- 
ance should  be  regarded  as  payment  only  of 
the  part  allowed,  and  that  the  defendant 
was  not  discharged  nor  released  from  the 
part  rejected  or  disallowed.  Such  an  agree- 
ment has  not  been  shown.  If  the  plaintiff 
was  dissatisfied  with  the  allowance,  he  was 
required  either  to  forego  the  portion  reject- 
ed, or  submit  his  claim  as  a  whole  to  the 
courts.  He  cannot  be  permitted  to  accept 
that  part  which  is  to  his  advantage,  and 
make  the  other  a  subject  of  litigation.  If  his 
claim  was  only  partially  allowed,  as  he 
claims  it  was,  be  was  required  to  accept  the 
part  so  allowed  In  satisfaction  of  his  whole 
claim,  or  litigate  it  as  an  entirety.  Yavapai 
County  v.  O'Nlell,  8  Aria.  863,  29  Pac  430; 
Ingram  v.  State,  etc,  Commission,  4  Idaho, 
139,  86  Pac  702;  Board  of  Com'rs  v.  Sea- 
well,  8  Okl.  281,  40  Pac  592;  Zlrker  v. 
Hughes,  77  Cal.  235,  19  Pac.  423;  Brick  v. 
County  of  Plymouth,  63  Iowa,  462,  19  N.  W. 
804. 

There  is  evidence  tending  to  show  that  the 
plaintiff,  when  he  presented  his  claim  and  re- 
ceived the  warrant,  did  not  know  bis  Injuries 
were  as  serious  as  later  they  appeared  to  be. 
Appellant  has  very  forcibly  urged  that  such 
fact  alone  is  not  sufficient  ground  to  avoid 
the  settlement  We  need  not  inquire  Into 
such  matter,  for  no  controversy  as  to  an 
avoidance  of  the  settlement  has  arisen.  Nei- 
ther by  pleading  or  otherwise  did  the  plain- 
tiff below,  nor  does  he  here,  seek  to  avoid  the 
settlement  on  such  or  any  other  ground.  The 
only  controversy  which  has  arisen  with  re- 
spect to  the  settlement  relates  to  Its  terms, 
and  Involves  the  question  whether  the  plain- 
tiff settled  only  a  part  or  the  whole  of  his 
demand. 

The  defendant  further  contends :  That  the 
plaintiff  was  guilty  of  contributory  negli- 
gence. For  a  week  before  the  accident  the 
plaintiff  usually  passed  along  the  walk  where 
the  raised  condition  was  once  or  twice  a  day 
In  going  to  and  from  his  work.  That  he 
observed  the  height  of  the  raise,  and  one 
time  remarked  that  it  was  a  "slovenly  job." 
That  at  the  time  of  the  accident,  early  in  the 
morning  and  when  dark,  be  came  along  at 
a  pretty  fair  walk,  and  stubbed  his  toe 
against  the  raise  and  fell.  He  further  testi- 
fied that  at  the  time  "I  never  thought  about 
It  (the  obstruction).  If  I  had  thought  about 
it,  it  would  not  have  happened,  perhaps.  But 
a  man's  mind  is  not  always  on  such  objects 
as  that  *  *  •  I  knew  it  was  there,  but 
a  man  has  not  always  his  memory  with  him. 
*  *  *  I  did  not  see  the  mound  of  earth 
at  the  time  I  stumbled.  I  did  not  mind 
much  about  It  I  tumbled,  and  I  didn't 
know  nothing  more."  The  plaintiff  was  79 
years  of  age,  but  as  stated  by  him,  rather 
spry  for  one  of  bis  age.  It  la  claimed  that 
the  plaintiff  was  guilty  of  negligence  In 
islng  the  sidewalk  with  knowledge  of  the  de- 


fect It  la  undoubtedly  the  law  that  one  la 
required  to  keep  a  reasonable  lookout  for  de- 
fects and  dangers  which  are  known  to  at- 
tend particular  places,  and  that  one  Is  bound 
to  make  such  use  of  his  faculties  as  will  en- 
able nun  to  discover  obvious  dangers  In  a 
highway  or  sidewalk.  And  If  a  traveler  hai 
knowledge  of  a  defective  condition  of  such 
a  character  as  renders  the  walk  so  unsafe 
that  It  cannot  be  prudently  used,  he  Is 
guilty  of  negligence  In  voluntarily  attempt- 
ing to  travel  upon  It  if  the  defect  could 
easily  and  without  substantial  inconvenience 
be  avoided  by  going  around  it  or  taking  a 
safer  way.  But  the  defect  here  was  not 
such  as  would  or  should  have  turned  a  pru- 
dent traveler  off  from  the  walk  to  seek  a 
better  route.  Going  upon  a  sldekalk  know? 
to  be  defective  or  out  of  repair  la  not  of 
itself  negligence,  unless  the  defect  Is  of  such 
a  character  that  a  reasonably  prudent  per- 
son should  not  have  attempted  to  use  the 
walk.  The  rule  is  well  stated  in  the  case  of 
the  City  of  Bedford  v.  Neal,  143  Ind.  425,  41 
N.  E.  1029,  42  N.  EL  815,  In  the  following 
language:  "The  appellee  knew  all  about  the 
defect  in  the  sidewalk  when  she  entered  up- 
on It  the  last  time  in  the  dark,  whereby  she 
received  her  fall  and  Injury.  It  is  true  that 
It  Is  settled  law  in  this  court  that  because 
one  has  knowledge  that  a  highway  or  side- 
walk Is  out  of  repair  or  even  dangerous,  he 
is  not  therefore  bound  to  forego  travel  upon 
such  highway  or  sidewalk.  [Citing  numerous 
cases.]  But  the  doctrine  to  be  extracted  from 
these  cases  Is  that  the  person  with  knowledge 
of  the  defect  or  danger  must  In  attempting 
to  pass,  exercise  care  proportionate  to  the 
known  danger  to  avoid  Injury.  And  as  a 
consequence  the  appellee  In  the  case  before 
us,  having  knowledge  of  the  defect  and  un- 
safe condition  of  the  sidewalk  when  she  en- 
tered upon  it  the  last  time  in  the  dark,  she 
was  required  to  exercise  more  care  than  she 
would  have  been  required  to  exercise  had  she 
been  ignorant  of  the  defect  or  there  had 
been  no  defect  and  the  time  had  been  day- 
light" (Citing  cases.)  Nor  is  the  fact  that 
plaintiff  did  not  have  the  defect  in  mind  at 
the  time  of  the  accident  conclusive  on  the 
question.  In  the  case  of  Doan  v.  Town  of 
Willow  Springs,  101  Wis.  112,  76  N.  W.  1104, 
It  was  said:  "Nor  was  It  error  for  the  court 
to  instruct  the  Jury  that  the  fact  that  the 
plaintiff  had  driven  over  the  highway  at  the 
point  In  question  with  knowledge  of  Its  de- 
fective and  dangerous  condition  was  not  con- 
clusive in  law  that  he  was  guilty  of  contribu- 
tory negligence.  True  the  plaintiff  testified 
that  he  was  not  thinking  when  the  accident 
occurred ;  that  he  did  not  know  why,  but  he 
just  happened  not  to  be  thinking;  that  any 
man  was  liable  to  go  along  the  road  with- 
out thinking  of  a  bad  place  therein.  With- 
in the  repeated  rulings  of  this  court  this 
would  not  have  been  sufficient  to  Justify  the 
court  In  taking  the  case  from  the  jury."  To 
the  same  effect  Is  the  case  of  Dwyer  v.  Salt 
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Lake  City,  19  Utah,  525,  57  Pac.  535,  where 
It  Is  said:  "Although  the  respondent  had 
previous  knowledge  of  the  condition  of  the 
sidewalk  and  embankment,  and  undertook  to 
cross  the  embankment  on  a  dark  night,  and 
momentarily  forgot  about  It,  yet  such  knowl- 
edge, undertaking,  and  forget  fulness  were  not 
conclusive  evidence  of  such  contributory  neg- 
ligence as  would  bar  recovery."  We  are  of 
the  opinion  that  the  question  of  contributory 
negligence  was  one  of  fact  for  the  jury. 

Because  of  the  error  pointed  out,  the  judg- 
ment is  reversed,  and  the  cause  remanded 
for  a  new  trial,  costs  to  appellant. 

McCARTY,  C.  J.,  and  FRICK,  J.,  concur. 


MANTI  CITY  SAVINGS  BANK  v.  PETER- 
SON et  al. 

(Supreme  Court  of  Utah.    Jan.  10,  1908.) 

1.  Contracts — Orat,    Contracts — Construc- 
tion—Questions for  Court  and  Jury. 

Where  the  terms  of  an  oral  contract  are 
precise  and  explicit,  the  language  clear  and 
unequivocal,  and  there  is  nothing  doubtful  or 
ambiguous  about  it  requiring  explanation  by 
resorting  to  extraneous  circumstances,  the  court 
should  leave  to  the  jury  merely  the  question 
of  its  existence,  as  testified  to,  and  not  the  ques- 
tion of  its  effect. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  §§  767-«70.] 

2.  Trial— Instructions— Matters    Not  in 
Issue. 

The  giving  of  an  instruction  as  to  estoppel, 
the  question  of  estoppel  not  being  raised  by  the 
pleadings  or  evidence,  is  error. 

lEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  4G,  Trial,  §§  587-612.] 

3.  Replevin— Misleading  Instructions. 

Where  defendants  leased  sheep  to  T..  and 
T.  mortgaged  them  and  sheep  belonging  to  him- 
self to  plaintiff,  an  instruction  in  replevin  there- 
for after  the  death  of  T.,  that  plaintiff  as 
mortgagee  of  T.  succeeded  to  his  rights  of  own- 
ership and  possession  in  the  sheep  on  default 
in  the  conditions  of  the  mortgage,  and  for  the 
purpose  of  enforcing  such  rights  plaintiff  enjoys 
the  same  rights,  both  of  ownership  and  posses- 
sion, which  T.  had,  while  unobjectionable,  if 
by  it  the  court  meant  to,  and  did  only,  say  that 
plaintiff  succeeded  to  whatever  ownership  T.  had 
and  to  his  right  of  possession  arising  from  such 
ownership,  might  have  been  understood  by  the 
jury,  when  read  in  connection  with  the  suc- 
ceeding instruction,  which,  even  if  correct,  had 
no  proper  place  in  the  case,  that  any  contract 
in  relation  to  the  running  of  sheep  between  T. 
and  defendants  in  force  at  T.'s  death  would  not 
be  terminated  by  his  death  alone,  but  would 
remain  in  force,  and  its  obligations  would  have 
to  be  performed  by  his  executor  or  administra- 
tor, who  also  would  receive  the  benefits  thereof 
for  the  estate,  to  mean  that,  as  T.  was  given 
the  right  of  possession  of  the  sheep  under  the 
leases  or  contracts  between  him  and  defendants, 
plaintiff,  under  its  mortgage,  also  had  such  a 
right  of  possession,  to  which  extent  it  was  mis- 
leading and  erroneous :  T.'s  right  under  his 
lease  being  personal  to  him  and  not  assignable, 
without  consent  of  the  lessors. 

4.  Confusion  of  Goods— Effect— Tenancy 
in  Common. 

Where  leased  sheep  are  intermingled  with 
the  sheep  of  the  lessee,  and  so  incapable  of 


identification,  the  lessors  and  lessee,  as  to  the 

flock,  become  tenants  in  common. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Confusion  of  Goods.  §  10.] 

5.  Tenancy  in  Common— Mortgages. 

A  mortgage  of  sheep  in  which  the  mort- 
gagor has  an  interest  as  tenant  in  common  pass- 
es such  interest. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Tenancy  in  Common,  |  138.] 

6.  Same  — Action    Between   Co-tenants  — 
Replevin. 

While  the  general  rule  against  a  tenant  in 
common  maintaining  replevin  against  his  co- 
tenant  for  his  individual  interest  in  the  com- 
mon property  does  not  obtain  where  the  prop- 
erty is  alike  in  quality  and  value,  and  readily 
divisible  by  measurement  or  weight,  and  his 
part  is  wrongfully  detained,  and  the  action  is 
necessary  for  maintenance  of  his  rights,  yet  he 
mii6t  show  the  existence  of  all  these  conditions. 

Appeal  from  District  Court,  Seventh  Dis- 
trict; F.  Eriekson,  Judge. 

Action  by  the  Manti  City  Savings  Bank 
against  Niels  Peterson  and  others.  Judgment 
for  plaintiff.  Defendants  appeal.  Reversed, 
and  remanded  for  new  trial. 

See  80  Pac.  414. 

J.  W.  Cherry,  E.  Hansen,  and  Thunnan, 
Wedgwood  &  Irvine,  for  appellants.  W.  D. 
Livingston  and  Willard  Hanson,  for  respond- 
ent. 

STRAUP,  J.  This  is  an  action  of  replevin. 
On  December  5,  1902,  one  Peter  Thompson 
gave  a  mortgage  to  the  plaintiff  on  1.000  bead 
of  stock  sheep  to  secure  the  payment  of  a 
promissory  note  for  $1,594.10  payable  August 
1,  1903.  The  note  and  mortgage  evidenced  a 
renewal  of  a  loan  theretofore  made  by  plain- 
tiff to  Thompson.  Peter  Thompson  was  en- 
gaged in  the  business  of  running  sheep  and 
fanning.  He  died  August  2,  1903.  No  part 
of  the  note  had  been  paid.  The  mortgage  con- 
tains a  provision  giving  the  mortgagee  the 
right  to  take  possession  of  the  sheep  on  de- 
fault of  payments  or  breach  of  the  mortgage 
covenants.  The  sheep  described  in  the  mort- 
gage were  "stock  sheep  marked  with  two  up- 
per bits  In  the  left  ear  and  an  upper  bit  and 
under  bit  in  the  right,  and  branded  with  a  T* 
wool  brand  on  the  back."  On  September  2d. 
the  sheep  then  being  in  the  possession  of  the 
defendants,  the  plaintiff  demanded  posses- 
sion, which  was  refused.  It  then  commenced 
this  action,  and  the  sheriff,  under  the  order 
of  seizure,  took  possession  of  2.10O  head  of 
sheep  marked  as  described  In  the  mortgage, 
and  delivered  them  to  the  plaintiff.  The  de- 
fendants. In  their  answer,  denied  plaintiff's 
ownership  and  right  of  possession,  and  al- 
leged ownership  and  right  of  possession  in 
themselves  to  2,103  head  of  sheep,  marked  as 
described  in  the  mortgage.  The  case  was 
tried  before  the  court  and  a  jury.  A  verdict 
was  rendered  in  favor  of  plaintiff.  The  de- 
fendants appeal. 

The  plaintiff  gave  evidence  showing  the  ex- 
ecution and  delivery  of  the  note  and  mort- 
gage, and  nonpayment  of  the  note;  that 
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Peter  Thompson,  at  the  time  of  his  death, 
was  In  the  possession  of  about  2,900  head  of 
sheep;  that  about  2,163  head,  Including  In- 
crease, were  marked  as  described  In  the  mort- 
gage; a  demand  on,  and  a  refusal  by,  the 
defendants  to  give  possession;  and  that  the 
plaintiff  sold  of  the  sheep  so  taken  from  the 
defendants  and  out  of  the  herd  2,141  head,  in 
satisfaction  of  the  mortgage.  The  defendants 
gave  evidence  that  of  the  2,900  head  of  sheep 
in  the  possession  of  Peter  Thompson  at  the 
time  of  his  death  something  over  2,000  head 
belonged  to  them,  and  which  had  been  leased 
to  him  by  them.  With  respect  to  the  number 
owned  by  the  defendant  Fisher  he  testified 
that  he  first  leased  sheep  to  the  deceased  In 
1897 ;  that  In  1901  he  leased  887  head  to  him ; 
and  that  the  terms  of  the  lease  were  evidenc- 
ed by  a  writing,  signed  and  delivered  by  the 
deceased,  as  follows:  "Ephraim,  Utah,  Oc- 
tober 1st,  1901.  This  certifies  that  I  have 
leased  and  received  of  O.  J.  Fisher  of  Eph- 
raim, Utah,  three  hundred  and  eighty-seven 
head  of  stock  sheep  for  one  year,  and  agree 
to  pay  to  said  C.  J.  Fisher  ten  head  of  sheep 
Increase  on  each  one  hundred,  also  one  and 
one-half  pounds  of  wool  on  each  head  for  the 
lease  and  use  of  said  sheep.  Said  887  sheep, 
together  with  the  ten  on  each  hundred  in- 
crease when  returned  to  said  O.  J.  Fisher,  to 
be  an  average  of  all  the  sheep  in  my  herd, 
and  to  be  received  by  blm  or  delivered  to  him 
within  thirty  miles  of  Ephraim,  Utah,  on  Oc- 
tober 1st,  1902;  said  sheep  to  be  separated 
from  my  herd  In  presence  of  said  O.  J.  Fish- 
er or  a  representative  duly  authorized  by  him 
to  receive  them.  [Signed]  Peter  Thompson." 
He  further  testified  that  the  contract  was  re- 
newed in  the  fall  of  1902;  that  he  had  re- 
ceived the  wool  rentals,  but  not  any  sheep, 
from  the  deceased;  that  In  the  fall  of  1903 
he  was  entitled  to  and  owned  468  head  In  the 
herd ;  that  the  deceased  was  to  have  the  care 
and  management  of  the  sheep  and  pay  the 
taxes  on  them,  but  that  he  was  not  to  sell 
any  of  them  without  his  permission ;  that  the 
sheep  and  their  Increase  were  to  be  marked 
with  Peter  Thompson's  mark  (the  same  mark 
described  in  mortgage),  and  that  the  sheep 
were  to  be  mixed  with  Thompson's  sheep; 
and  that  the  witness  could  not  identify  his 
sheep  nor  distinguish  them  from  the  rest  of 
the  herd. 

The  defendant  Niels  Thompson  testified: 
That  he  leased  sheep  to  the  deceased  com- 
mencing in  1896  on  the  same  terms  as  testi- 
fied to  by  defendant  Fisher,  but  that  his  lease 
was  verbal.  Each  year  they  had  a  settle- 
ment and  determined  the  number  of  sheep  be- 
longing to  him.  In  the  fall  of  1901  he  had 
882  head.  In  1902  a  settlement  was  had,  and 
he  had  915  bead,  and  in  1903  he  was  entitled 
to  and  owned  about  1,000  bead. 

The  defendant  Albert  Thompson  testified 
that  he  also  leased  sheep  to  the  deceased 
commencing  in  1896  upon  terms  similar  to 
those  of  the  other  defendants;  that  at  the 
end  of  each  year  a  settlement  was  had ;  that 


In  1901  he  leased  489.2  head,  which  was  evi- 
denced by  a  writing,  signed  and  delivered  to 
him  by  the  deceased,  as  follows:  "Ephraim, 
Utah,  October  1,  1901.  This  certifies  that  I 
have  489.2  sheep  on  shares  belonging  to  Al- 
bert Thompson,  for  which  I  agree  to  pay  1% 
pounds  of  wool  and  10  sheep  increase  per 
hundred,  the  sheep  when  delivered  to  be  at  or 
near  Ephraim,  Utah,  and  to  be  an  average  of 
my  herd.  [Signed]  Peter  Thompson."  He 
further  testified  that  in  the  fall  of  1902  the 
contract  was  renewed. 

The  defendant  Caroline  Llnberg  testified 
that  she  leased  sheep  to  the  deceased  under 
the  following  terms: 

"Ephraim,  Utah,  July  6,  1897. 

This  certifies  that  I  have  21  head  of  sheep 
on  shares  belonging  to  Caroline  Llnberg  and 
agree  to  pay  1%  lbs.  of  wool  per  head  and 
one  Increase  on  ten  head  Received  said 
sheep  October  1,  1896,  from  Ezra  Madsen. 

"[Signed]  Peter  Thompson. 

"Sheep  due  October  1,  1898,  25.4  and  to  be 
kept  one  year  for  ten  Increase  per  hundred 
and  1%  pounds  of  wool  per  head.  Sheep  due 
October  1,  1899. 

"[Signed]  Peter  Thompson. 

"Sheep  due  October,  1900,  80.74  head,  to 
be  kept  one  year  from  October  1900,  at  above 
terms. 

"[Signed]  Peter  Thompson. 

"Ephraim,  July  1,  1902. 

"Have  87.19  head  of  sheep  In  herd  oT  Caro- 
line Llnberg.  Due  October  1,  1902,  and  If 
left  In  herd  to  be  on  above  terms,  one  in  ten 
Increase  and  one  and  one-half  pounds  of  wool. 

"[Signed]  Peter  Thompson." 

The  defendant  Johnson  testified  that  he 
leased  sheep  to  the  deceased  commencing  in 
1896  on  the  same  terms  as  those  of  the  other 
defendants;  that  the  contract  was  renewed 
each  year;  that  in  the  fall  of  1902  the  de- 
ceased had  176  head  of  sheep,  and  in  the  fall 
of  1903,  193  head. 

All  of  the  defendants  testified  that  they  re- 
ceived the  wool  rentals  but  no  sheep  from  the 
deceased ;  that  the  sheep  leased  by  them  were 
mingled  with  Peter  Thompson's  sheep,  and 
were  marked  with  his  mark  for  convenience 
and  identification.  The  defendants  also  In- 
troduced In  evidence  book  entries  made  by  the 
deceased,  and  accounts  kept  by  him  between 
the  defendants  and  himself  from  1896  to  190 L 
Among  others  were  the  following: 

"Oct  1,  1901.  Albert  Johnson.  Sheep  on 
shares:  160.9." 

"Oct  1,  190L  N.  Thompson.  Sheep  on 
shares:  915." 

"Oct  1,  1901.  Albert  Thompson.  Sheep 
on  shares:  489.2." 

"Oct  1,  1901.  C.  J.  Fisher.  Sheep  In  herd: 
820.   John  Lindberg  27.95." 

The  defendants  further  testified  that  they 
had  no  knowledge  or  notice  that  the  deceased 
had  given  a  mortgage  on  the  sheep. 

The  case  was  here  on  a  former  appeal  upon 
substantially  the  same  facts.  80  Utah,  475, 
86  Pac  414,  116  Am.  St  Rep.  862,   On  the 
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first  trial,  which  was  before  the  court,  all  the 
evidence  of  the  defendants  as  above  set  forth 
was  stricken  on  the  theory  that,  as  the  iden- 
tical sheep  leased  by  them  to  the  deceased 
were  not  to  be  returned,  and  were  not  capable 
of  identification,  the  transactions  were  to  be 
regarded  as  sales,  and  not  as  bailments  or  as 
creating  a  tenancy  in  common,  and  that  the 
title  of  the  sheep  passed  to  the  deceased,  and 
he  therefore  conveyed  mortgage  title  to  the 
plaintiff,  who  thereafter  became  entitled  to 
the  possession  of  them.  In  so  ruling  and  In 
striking  the  evidence  we  held  the  court  erred, 
for  which,  among  other  reasons,  the  judgment 
was  reversed,  and  the  cause  remanded.  On  a 
retrial  of  the  case,  the  court  instructed  the 
Jury  as  follows :  "The  defendants  assert  title 
to  the  sheep  in  controversy  in  this  action,  and 
each  of  them  claim  to  have  delivered  certain 
sheep  to  Peter  Thompson  before  the  execu- 
tion of  plaintiff's  mortgage,  upon  the  terms 
that  Thompson  was  to  run  them  and  allow 
a  certain  percentage  of  increase  and  pay  a 
certain  amount  of  wool  each  year  as  rent, 
and  return  the  original  number,  with  the  in- 
crease added,  at  the  termination  of  the  lease, 
and  that  for  convenience  the  sheep  were  all 
to  be  marked  with  Peter  Thompson's  mark. 
You  are  instructed  that  if  you  find  from  the 
evidence  that  the  defendants  did  deliver  any 
sheep  to  Peter  Thompson  upon  those  terms, 
the  title  to  any  such  sheep  would  remain 
in  the  defendants,  unless  you  find  from  the 
evidence  that  the  parties  to  the  transaction 
intended  the  contract  as  a  sale  and  not  a 
lease.  In  order  to  determine  the  right  of 
possession  in  this  action  you  should  determine 
the  intention  of  the  contracts,  whether  verbal 
or  in  writing,  between  the  defendants  and  Pe- 
ter Thompson,  the  mortgagor  of  the  plaintiff. 
In  so  doing  you  may  consider  all  the  circum- 
stances attending  the  making  of  the  same  and 
the  effect  given  to  them  by  the  parties  thereto. 
If  you  find  from  the  evidence  that  it  was  the 
intention  of  the  parties  to  the  respective  con- 
tracts to  pass  the  title  to  the  sheep  therein 
described  to  Peter  Thompson,  then  such  con- 
tracts are  contracts  of  sale,  and  they  give  the 
ownership  and  also  the  right  of  possession 
of  said  sheep  to  Peter  Thompson.  If,  on  the 
other  hand,  you  find  that  the  Intention  of 
the  parties  was  not  to  pass  the  title  of  said 
sheep  to  Peter  Thompson,  but  that  the  deliv- 
ery of  the  same  to  him,  if  there  was  ever 
such  a  delivery,  was  merely  for  the  purpose 
of  ranging  and  caring  for  the  same,  then  such 
contracts  are  contracts  of  bailment,  and  do 
not  give  the  right  of  ownership  to  Peter 
Thompson."  By  these  instructions  the  court 
permitted  the  Jury  to  determine  whether  the 
deceased  and  the  defendants,  by  the  terms  of 
their  contracts,  intended  to  pass  the  title  of 
the  sheep  to  the  deceased,  or  whether  they 
intended  them  as  mere  contracts  of  bailment 
It  was  in  effect  casting  the  duty  on  the  Jury 
to  determine  whether  the  contracts  were  con- 
tracts of  sale  or  bailment  In  this  we  think 
the  court  erred. 


Upon  this  question  the  case  of  flpragins  v. 

White,  108  N.  C.  449,  13  8.  E.  171,  Is  very 
pertinent.  There  an  action  was  brought  to 
recover  the  price  of  shoes  sold.  The  defend- 
ant testified  that,  after  having  a  conversa- 
tion with  the  plaintiff's  representative,  he 
"agreed  to  buy  a  bill  of  shoes  upon  his  prom- 
ise to  have  them  in  Aulander  In  two  weeks. 
Without  this  promise  I  would  not  have  taken 
the  goods.  I  had  a  contract  to  fill  within  two 
weeks.  Plaintiff  sent  me  an  invoice  of  the 
goods  and  shipped  them."  The  trial  court 
there  charged  the  Jury :  "If  you  should  be- 
lieve that  this  agreement  and  bargain  were 
made,  then  you  must  Inquire  and  determine 
what  was  meant  and  understood  by  it  by 
the  parties  making  It  Did  it  mean  that  the 
plaintiffs  were  to  insure  at  all  events  the 
delivery  by  the  transportation  company  of  the 
goods  in  two  weeks,  and  that  in  failure  of 
such  delivery  In  two  weeks  the  sale  was  to 
be  void  at  the  option  of  the  defendant,  and 
be  might  return  the  goods  to  plaintiffs?  If 
so,  plaintiffs  are  not  entitled  to  recover.  But 
if  it  meant  that  plaintiffs  were  to  use  all 
due  diligence  In  forwarding  the  order,  in 
packing  and  shipping  the  goods  by  the  com- 
mon carrier,  and  plaintiffs  did  all  these 
things,  then  plaintiffs  are  entitled  to  recover 
the  bill  and  interest  as  before  stated."  In  re- 
viewing the  charge,  the  appellate  court,  in 
quoting  from  Young  v.  Jeffreys,  20  X.  C.  301, 
said:  "Where  a  contract  Is  wholly  In  writ- 
ing, and  the  intention  of  the  framers  is  by 
law  to  be  collected  from  the  document  itself, 
then  the  entire  construction  of  the  contract, 
that  is,  the  ascertainment  of  the  intention 
of  the  parties  as  well  as  the  effect  of  that 
intention,  is  a  pure  question  of  law,  and 
the  whole  office  of  the  Jury  Is  to  pass  on  the 
existence  of  the  alleged  written  agreement 
Where  the  contract  is  by  parol,  that  is,  oral, 
the  terms  of  the  agreement  are  of  course  a 
matter  of  fact,  and  if  those  terms  be  obscure, 
or  equivocal,  or  are  susceptible  of  explana- 
tion from  extrinsic  evidence,  it  Is  for  the 
Jury  to  find  also  the  meaning  of  the  terms 
employed;  but  the  effect  of  a  parol  agree- 
ment, when  its  terms  are  given  and  their 
meaning  fixed,  is  as  much  a  question  of  law 
as  the  construction  of  a  written  agreement." 
It  was  there  further  stated  that  if  there  be 
no  dispute  as  to  the  terms  of  oral  contracts, 
and  they  be  precise  and  explicit,  it  is  for  the 
court  to  declare  their  effect,  and  in  such  case 
the  rule  is  the  same  as  if  the  contract  were 
in  writing.  To  the  same  effect  Is  Gassett  v. 
Glazier,  105  Mass.  473,  43  N.  E.  193. 

The  terms  of  the  contracts  here  were  neces- 
sarily to  be  ascertained  from  the  evidence. 
Some  of  the  contracts  were  In  writing.  Oth- 
ers were  oral.  But  in  all  the  terms  were  pre- 
cise and  explicit;  the  language  used,  clear 
and  unequivocal.  There  was  not  anything 
doubtful  or  ambiguous  about  them  which  re- 
quired explanation  by  resorting  to  extraneous 
circumstances.  It  was  the  duty  of  the  court 
to  instruct  the  Jury  that  if  they  found  the 
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existence  of  the  contracts  as  testified  to  by 
the  defendants,  the  effect  of  such  contracts 
did  not  constitute  a  sale  of  the  sheep;  that 
the  title  did  not  pass  to  the  deceased  (Sav- 
ings Bank  v.  Peterson,  30  Utah,  480,  86  Pac. 
414,  116  Am.  St.  Rep.  862,  and  cases  there 
cited) ;  and  that  he,  as  against  the  defendants, 
could  not,  without  their  consent,  give  a  bind- 
ing mortgage  upon  the  sheep  which  he  had 
received  and  held  under  the  terms  disclosed 
by  such  contracts. 

The  court  further  charged  the  Jury :  "You 
are  instructed  that,  as  a  general  rule  of  law, 
Peter  Thompson  could  not,  by  his  mortgage, 
convey  to  the  plaintiff  a  better  title  to  the 
sheep  in  controversy  than  he  himself  may 
have  had ;  or,  In  other  words,  no  one  without 
title  can  convey  a  title  to  any  property  and 
defeat  the  claim  of  the  rightful  owner.  But 
under  some  circumstances  the  owner  of  prop- 
erty is  estopped  to  assert  his  title  to  such 
property  against  an  Innocent  purchaser  or 
mortgagee  for  value,  and  In  such  circum- 
stances the  rights  of  Innocent  third  parties 
do  not  depend  upon  the  actual  title  or  author- 
ity of  the  party  with  whom  they  deal  direct- 
ly, but  are  derived  from  the  acts  of  the  real 
owner,  which  preclude  him  from  disputing,  as 
against  them,  the  existence  of  the  title  or 
power  which,  through  negligence  or  mistaken 
confidence,  he  caused  or  allowed  to  appear 
vested  in  the  party  making  the  mortgage  or 
other  conveyance.  In  other  words  where  one 
of  two  innocent  persons  suffers  from  the  wrong 
of  a  third  person,  he  must  suffer  by  the  wrong 
who  puts  it  in  the  power  of  the  wrongdoer 
to  cause  the  loss."  This  charge  should  not 
have  been  given.  Neither  the  pleadings  nor 
the  evidence  raised  a  question  of  estoppel.  It 
was  not  alleged,  nor  was  it  proven,  that  the 
defendants  had  knowledge  of  the  execution 
of  the  mortgage,  or  that  they  misrepresented 
or  concealed  any  fact  with  respect  to  their 
title  or  ownership,  or  that  they  Induced  the 
giving  of  the  mortgage,  or  that  the  plaintiff 
In  any  particular  was  misled  or  deceived  by 
any  act  or  conduct  on  their  part  or  by  any- 
thing said  or  done  by  them.  The  giving  of 
the  instruction  may  well  have  led  the  Jury  to 
believe  that  there  was  evidence  in  the  case 
upon  which  they  were  at  liberty  to  find  that 
the  defendants  were  estopped  from  asserting 
their  title  or  right  of  possession  to  the  sheep. 

The  court  also  Instructed  the  Jury  (No.  13) 
as  follows:  "You  are  instructed  that  the 
plaintiff  herein,  as  mortgagee  of  Peter  Thomp- 
son, succeeded  to  his  rights  of  ownership  and 
possession  in  the  sheep  in  controversy  upon 
default  of  the  conditions  of  the  mortgage  un- 
der which  the  plaintiff  claims  its  right  of  pos- 
session, and  for  the  purpose  of  enforcing  and 
defending  such  rights  the  plaintiff  enjoys  the 
same  rights,  both  of  ownership  and  posses- 
sion, which  Peter  Thompson  had."  And  (13a) 
as  follows:  "I  Instruct  you  that  any  contracts 
In  relation  to  the  running  of  sheep  between 
Peter  Thompson  and  any  of  the  defendants  In 


force  at  the  time  of  Peter  Thompson's  death 
would  not  be  terminated  by  reason  of  his 
death  alone,  but  the  same  would  remain  In 
force  and  effect,  and  the  obligations  thereof 
would  have  to  be  performed  by  his  executor 
or  administrator,  who  also  would  receive  the 
benefits  of  such  contracts  for  and  in  behalf 
of  said  estate."  If  by  Instruction  No.  13  the 
court  meant  to,  and  did  only,  say  that  the 
plaintiff  succeeded  to  whatever  ownership  the 
deceased  had,  and  to  his  right  of  possession 
arising  from  such  ownership,  the  Instruction 
would  not  be  open  to  criticism.  But  when 
it  is  read  in  connection  with  13a  the  Jury 
might  well  have  understood  it  to  mean  that, 
inasmuch  as  the  deceased  was  given  the  right 
of  possession  of  the  sheep  under  the  contracts 
or  leases  between  him  and  the  defendants, 
the  plaintiff,  under  its  mortgage,  also  had 
such  a  right  of  possession.  To  that  extent 
the  instruction  was  misleading  and  erroneous. 
The  only  right  of  possession  which  the  plain- 
tiff had  was  dependent  upon  its  mortgage, 
and  upon  the  title  and  ownership  of  the  de- 
ceased. It  was  entitled  to  the  possession  of 
whatever  sheep  the  deceased  owned  and  was 
mortgaged  to  it  by  him.  It  was  not,  however, 
entitled  to  the  possession  of  any  sheep  which 
the  defendants  had  leased  to  him.  Because 
the  deceased  was  in  possession  of  the  defend- 
ants' sheep  under  the  terms  of  the  leases,  the 
plaintiff,  by  virtue  of  Its  mortgage,  did  not 
succeed  to  such  a  right  of  possession.  The 
leasing  of  the  sheep  by  the  defendants  to  the 
deceased  was  personal  to  him.  His  right 
thereunder  was  not  assignable  to  a  third  par- 
ty without  the  consent  of  the  defendants. 
Lewis  v.  Sheldon,  103  Mich.  102,  61  N.  W. 
269 ;  Randall  v.  Chubb,  46  Mich.  311,  9  N.  W. 
429,  41  Am.  Rep.  165.  His  right  of  posses- 
sion, depending  upon  the  leases,  ended  with 
his  death.  It  was  wholly  unnecessary  to  In- 
form the  Jury  as  to  what  rights  possessed  by 
the  deceased  would,  or  would  not,  be  suc- 
ceeded to  by  his  executor  or  administrator,  as 
was  done  In  Instruction  No.  13a. 

Furthermore,  we  very  much  doubt  the  cor- 
rectness of  the  law  as  therein  stated.  While 
the  administrator  undoubtedly  succeeded  to 
whatever  Interest  the  deceased  had  in  and  to 
the  sheep,  yet  it  would  seem  the  leases,  be- 
ing personal  with  the  deceased,  and  calling 
for  his  personal  care  and  attention,  ended 
with  his  death,  and  that  the  administrator 
would  not  be  authorized,  against  the  con- 
sent of  the  defendants,  to  step  into  the  shoes 
of  the  deceased  and  run  the  sheep  as  he  might 
have  done  had  he  lived.  Edwin  Booth's  ad- 
ministrator might  quite  as  well  have  claim- 
ed the  right  to  play  Hamlet  under  a  part-per- 
formed contract  of  his  Intestate,  or  the  execu- 
tor of  James  Whistler  to  paint  an  unfinished 
paluting  of  bis  testator.  If  the  testimony  of 
the  defendants  concerning  the  leases  and  the 
number  of  sheep  leased  by  them  to  the  de- 
ceased Is  believed  and  found  to  be  true,  then 
the  deceased  at  the  time  of  his  death  had  in 
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bis  possession  something  like  2,100  head  of 
sheep — the  exact  number  we  do  not  undertake 
to  say— belonging  to  the  defendants.  The  re- 
mainder of  the  herd  of  2,900  head  of  sheep 
belonged  to  the  deceased.  If  the  sheep  which 
the  defendants  had  leased  were  mixed  with 
the  sheep  of  the  deceased  so  as  to  be  Incapable 
of  identification,  the  deceased  and  the  de- 
fendants, as  to  the  herd,  became  tenants  in 
common.  Whatever  interest  the  deceased  as 
such  tenant  in  common  had  in  and  to  the 
herd  the  plaintiff  succeeded  to  under  its  mort- 
gage. Generally  one  tenant  in  common  can- 
not maintain  replevin  against  his  co-tenant 
for  his  individual  interest  in  the  common 
property.  Such  undoubtedly  is  the  rule  where 
the  common  property  consists  of  a  specific 
chattel  or  a  single  piece  of  property,  as  was 
the  case  in  Hill  v.  Seager,  3  Utah,  379,  3  Pac. 
545,  or  where  the  things  in  their  nature  are 
so  far  indivisible  that  the  share  of  one  is  not 
susceptible  of  delivery  without  the  whole. 
But  it  has  been  frequently  held  that  the  rule 
should  not  obtain  in  a  case  where  the  Inter- 
mingled property  is  alike  in  quality  and  value 
and  readily  divisible  by  measurement  or 
weight  It  has  been  quite  generally  held  that 
tenants  in  common,  or  persons  who  are  sep- 
arate owners  of  articles  stored  in  mass,  such 
as  corn,  wheat,  coal,  logs,  etc.,  each  article 
being  of  like  nature  and  quality  with  the 
others,  may  have  replevin  for  his  proportion- 
ate part  of  the  intermixed  chattels  If  the 
same  Is  wrongfully  detained  and  the  action 
is  necessary  for  the  maintenance  of  his 
rights,  subject  to  deductions  for  any  loss  or 
waste  properly  falling  to  his  share  while  the 
proiierty  remained  in  mass.  20  Am.  &  Eng. 
Ency.  Law,  493,  and  cases ;  Sblnn  on  Replev- 
in, {  183,  and  cases. 

If  the  testimony  of  the  defendants  is  true, 
and  the  sheep  were  intermingled  and  inca- 
pable of  identification,  they  and  the  plaintiff 
at  the  time  of  its  demand  were  tenants  in 
common,  but  before  it  was  entitled  to  main- 
tain the  action  it  was  necessary  to  show  that 
the  property  was  alike  In  quality  and  value ; 
was  easily  divisible ;  that  the  defendants  as- 
serted ownership  to  the  entire  herd,  or  at- 
tempted to  remove  or  convert  the  common 
property,  or  otherwise  wrongfully  held  it 
antagonistic  and  hostile  to  the  rights  of  the 
plaintiff;  that  they  refused,  on  plaintiff's  de- 
mand, to  deliver;  and  that  the  action  was 
necessary  for  the  maintenance  of  plaintiff's 
rights.  When  such  is  shown  it  is  entitled  to 
the  possession  of  whatever  interest  the  de- 
c-eased, as  tenant  in  common,  had  in  and  to 
the  herd  at  the  time  of  his  death.  It  is 
entitled  to  no  more.  It  In  no  event  was  en- 
titled to  the  possession  of  the  Interests  which 
the  defendants,  or  either  of  them,  had  in  and 
to  the  herd. 

The  judgment  of  the  court  below  is  there- 
fore reversed,  and  the  cause  remanded  for 
iiew  trial.   Costs  to  appellants. 

McCARTY,  C.  J.,  and  FRICK,  J.,  concur. 


BROWN  v.  SALT  LAKE  CITT. 
(Supreme  Court  of  Utah.  Jan.  9.  1906.) 

1.  Municipal  Corporations — Presentation 
of  Claims— Condition  Precedent. 

The  presentation  to  a  city  of  claims  against 
it,  when  required  by  statute  stipulating  that 
no  action  shall  be  brought  on  a  claim  against  a 
city  unless  the  same  has  been  presented  to  the 
council  thereof,  is  a  condition  precedent  and 
unless  done  no  recovery  can  be  had. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  §  1697.1 

2.  Same. 

An  action  against  a  city  by  a  mother  for 
the  death  of  her  minor  son,  through  the  negli- 
gence of  the  city  in  failing  to  guard  the  en- 
trance to  a  conduit  constructed  and  maintained 
by  it  as  a  part  of  its  waterworks  system,  is  not 
based  on  a  claim  within  the  statute  providing 
that  claims  arising  out  of  defective  streets,  side- 
walks, etc..  or  for  negligence  of  the  city  with 
respect  thereto,  or  claims  arising  out  of  trans- 
actions with  the  city,  shall  be  presented  to  the 
council,  or  no  action  thereon  can  be  maintained, 
and  the  presentation  to  the  city  of  a  claim  for 
damages  for  the  death  of  the  son  is  not  neces- 
sary to  the  maintenance  of  the  action, 
a  Same. 

The  statute  providing  that  claims  against 
a  municipality  for  damages  arising  from  a  de- 
fective street  or  sidewalk,  or  through  the  negli- 
gence of  the  municipality  in  respect  to  any 
street  or  sidewalk,  shall  be  presented  within  a 
specified  time  after  the  happening  of  such  in- 
jury or  damage,  etc.,  does  not  include  damages 
for  negligent  death. 

4.  Same— Tobts— Exercise  of  Governmental 
Powers. 

A  city  maintaining  a  waterworks  system 
supplying  water  to  its  inhabitants  for  domestic 
use  at  established  rates,  and  furnishing  water 
for  fire  protection  and  irrigation  free  of  charge, 
does  not  do  so  in  its  governmental  capacity, 
though  so  far  as  it  furnishes  water  for  fire  pro- 
tection it  acts  in  its  governmental  capacity,  and 
it  is  liable  to  the  same  extent  as  any  private 
owner  would  be.* 

5.  Same. 

A  city  maintained  a  system  of  waterworks, 
supplying  water  to  its  inhabitants  for  domestic 
use  at  fixed  rates,  and  furnishing  water  for  fire 
protection  and  irrigation  free  of  charge.  It 
maintained  a  conduit  which  was  not  used  in  the 
distribution  of  water  for  pay,  but  it  was  a  part 
of  the  system  and  necessary  thereto.  The  wa- 
ter flowing  through  the  conduit  was  used  for 
irrigation.  Held,  that  the  city  was  liable  for 
an  accident  occurring  in  the  conduit  to  the  same 
extent  that  a  private  owner  would  be. 

6.  Negligence— Use  of  Property— Case  as 
to  Persons  Invited. 

An  owner  owes  the  duty  of  reasonable  care 
for  the  safety  of  a  person  coming  on  his  prem- 
ises by  invitation,  express  or  implied. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37.  Negligence,  SS  42-44.1 

7.  Sam e — Trespassers — Places  Attractive 
to  Children. 

Though  au  owner  need  not  as  against  an 
adult  intruder  or  licensee  maintain  his  prem- 
ises in  a  reasonably  safe  condition,  yet  he  must 
on  placing  something  on  his  premises  which  is 
easily  accessible,  and  which  is  alluring  to  chil- 
dren, exerciso  reasonable  care  for  their  safety. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  §  55.1 

8.  Municipal  Corporations— Negligence- 
Question  for  Jury. 

Whether  a  city  failing  to  guard  the  en- 
trance into  a  conduit  maintained  by  it  as  a  part 


•Ogden  City  v.  Waterworks  &  Irrigation  Co.,  28 
Utah,  26,  76  Pac  1069. 
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of  its  waterworks  system  was  negligent  and  lia- 
ble for  the  death  of  a  child  passing  into  the 
conduit  with  other  children  to  play,  held,  under 
the  evidence,  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  36.  Municipal  Corporations,  f  1800.] 

9.  Appeal— Vebdict—  Conclusiveness. 

The  Supreme  Court  can  neither  disturb  a 
verdict  on  conflicting  evidence  which  would  sup- 
port a  verdict  either  way,  nor  where  there  is 
doubt  as  to  whether  the  jury  should  have  found 
a  particular  act  constituted  negligence  or  other- 
wise. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  3935-3037.] 

10.  Municipal  Corporations  —  Injury  to 
Person  on  Municipal  Property  — Con- 
tributory Negligence. 

In  an  action  by  a  mother  for  the  negligent 
death  of  her  minor  child  about  eight  years  of 
age.  while  playing  in  an  unguarded  conduit 
maintained  by  a  city  as  a  part  of  its  water- 
works system,  the  question  of  the  contributory 
negligence  of  the  mother  and  the  child  held, 
under  the  evidence,  for  the  jury. 

Appeal  from  District  Court,  Third  District ; 
T.  D.  Lewis,  Judge. 

Action  by  Lettie  A.  Brown  against  Salt 
Lake  City.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

Ogden  Hills  and  H.  J.  Dininney,  for  appel- 
lant. Dey  &  Hoppaugh  and  E.  A.  Walton,  for 
respondent. 

FRICK,  J.  The  plaintiff  brought  this  ac- 
tion to  recover  damages  for  the  death  of  her 
son,  a  lad  about  eight  years  of  age,  alleged 
to  have  l>oen  caused  through  the  negligence 
of  the  defendant  in  falling  to  guard  the  en- 
trance into  a  certain  waterway  or  conduit 
constructed  and  maintained  by  it  The  plead- 
ings require  no  special  attention.  The  allega- 
tions of  the  complaint  were  sufficient  to  ad- 
mit proof  of  all  the  facts  hereinafter  stated, 
and  the  answer  set  forth  all  the  matters  In 
defense  referred  to  in  this  opinion.  The  evi- 
dence coming  from  both  sides  fairly  tends  to 
establish  the  following  facts:  The  city,  in 
September.  1904,  and  for  many  years  prior 
thereto,  owned  and  maintained  a  system  of 
waterworks  together  with  a  source  of  water 
supply  which  came  from  the  mountains  lying 
to  the  north  and  east  of  the  city.  It  furnish- 
ed water  to  the  inhabitants  for  domestic 
purposes  through  a  system  of  pipe  lines,  and 
for  the  water  so  used  It  collected  pay  in  ac- 
cordance with  established  rates.  It  also, 
through  the  same  pipes,  furnished  the  In- 
habitants water  for  Are  protection,  for  which 
no  special  charges  were  made.  It  also,  by 
means  of  open  ditches  and  laterals,  distribut- 
ed, without  charge,  certain  water  among  the 
inhabitants  for  irrigation  purposes.  One 
source  of  water  supply  came  through  what  is 
known  as  "City  Creek."  which  enters  the  city 
from  the  north  and  flows  in  a  southwesterly 
direction  through  the  northwesterly  part  of 
the  city,  and  finally  empties  Into  the  Jordan 
river  west  of  the  corporate  limits.  City 
Creek,  like  all  mountain  streams,  has  consid- 
erable fall,  and  the  water  flows  rather  swift- 
ly and  with  considerable  force.    Some  dis- 


tance north  of  the  city  dams  are  placed 
across  the  stream,  and  by  means  of  gates  and 
weirs  the  water  is  forced  into  pipe  lines  for 
distribution.  In  the  low-water  season  all  the 
water  is  forced  into  these  pipes,  and  none 
flows  down  the  creek  below  the  intake  of  the 
pipes;  but  in  the  spring  and  early  summer 
months  there  is  more  water  In  the  creek  than 
the  pipes  will  carry,  and,  when  such  is  the 
case,  the  surplus  flows  down  the  stream 
through  the  city  as  stated  above.  In  case  of 
heavy  rains,  or  when  the  tanks  are  flushed,  or 
if  for  any  reason  water  is  not  wanted  in  the 
pipes,  it  is  likewise  permitted  to  flow  down 
the  creek.  This  flow  of  water  through  the 
creek  in  its  natural  state  has  a  tendency  to 
erode  or  wash  away  the  banks  of  the  stream, 
and,  to  prevent  this,  the  city,  in  1891  or  1892, 
constructed  a  conduit  or  underground  water- 
way of  solid  masonry  5%  feet  in  diameter  on 
the  Inside,  and  cylindrical  in  form.  The 
entrance  to  this  conduit  was  immediately 
east  of  the  cast  margin  of  State  street.  From 
there  the  conduit  passed  under  ground  to 
the  corner  of  State  and  North  Temple  streets, 
thence  west  along  and  under  that  street  to 
the  west  margin  of  Main,  or  West  Temple, 
street,  at  which  point  it  terminated.  The 
water  thence  flowed  In  an  open  stream  to  the 
Jordan  river.  The  entire  length  of  the  con- 
duit was  915  feet  At  a  point  628  feet  from 
the  entrance  the  Jordan  Canal,  which  was 
also  underground,  emptied  its  water  into 
the  conduit.  The  conduit,  by  reason  of  its 
sharp  turns,  was  quite  dark  on  the  inside. 
There  was  one  place  about  225  feet  from 
the  entrance  where,  by  means  of  a  covered 
manhole,  a  little  natural  light  came  through 
into  the  conduit.  Below  this  point  the  re- 
mainder of  the  distance  was  dark,  except 
when  the  gates  were  up  at  the  west  end. 
These  gates,  however,  were  usually  down; 
for  the  reason  that  the  water  at  that  point, 
by  means  of  them,  was  diverted  into  irrigat- 
ing ditches  to  the  north  and  south.  It  may 
be  stated,  therefore,  that  the  conduit  repre- 
sented a  practically  dark  cavern  or  tunnel  for 
a  distance  of  about  400  feet  below  the  man- 
hole referred  to.  and  to  the  point  where  the 
Jordan  Canal  entered  it.  Along  the  east 
margin  of  State  street  the  city  had  construct- 
ed a  tight  board  fence,  and  this  fence  was 
continued  on  the  north  bank  of  the  stream, 
and  also  on  the  south  bank,  for  some  little 
distance  up  the  stream,  and  beyond  the  en- 
trance to  the  conduit.  There  were  two  pass- 
age ways  leading  from  the  street,  one  on  the 
north  of  the  entrance,  the  other  to  the  south. 
Immediately  across  the  street  from  the  en- 
trance, and  a  little  north  of  west,  a  large 
school  building  was  erected,  at  which  a  large 
number  of  children  attended  during  the 
school  year.  This  school  was  oi>ened  to  the 
public  early  In  September,  1904.  About  five 
years  before  the  latter  date  the  city  placed 
strong  bars  of  iron  vertically  across  the  en- 
trance, which  were  fastened  at  the  top  by 
means  of  clamps  to  another  bar  of  Iron 
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placed  horizontally  across  the  top  of  the 
entrance.  The  lower  ends  of  the  vertical  bars 
were  driven  into  the  bed  of  the  stream.  The 
spaces  between  the  bars  were  5%  inches  at 
the  top  and  6  inches  at  the  bottom.  One  of 
these  bars  in  some  way  became  loose  at  the 
top  and  was  shifted  against  another  so  that 
the  space  between  the  two  bars  was  such  that 
boys,  or  even  adults,  could  pass  into  the  con- 
duit. For  a  number  of  years  the  boys  in  the 
neighborhood,  which  was  somewhat  thickly 
settled,  in  playing  around  the  entrance  of  the 
conduit  in  the  bed  of  the  stream  during  the 
dry  or  waterless  season,  would  enter  the 
conduit  and  play  "jail"  or  "train"  therein. 
Some  time  during  the  year  1903  different  del- 
egations of  citizens  living  near  the  entrance 
of  the  conduit  went  before  the  city  council 
and  complained  of  the  condition  of  the  en- 
trance, and  called  the  council's  attention  to 
the  danger  to  which  the  boys  were  exposed. 
An  employe  of  the  city,  who  for  some  years 
had  charge  of  the  entrance  of  the  conduit, 
testified  that  he  saw  some  boys  in  the  con- 
duit, drove  them  out,  and  replaced  and  fas- 
tened the  bar.  On  numerous  times  thereafter 
he  saw  the  boys  about  the  entrance,  found 
the  bar  again  misplaced,  and  replaced  it,  but 
did  not  fasten  it,  nor  have  it  fastened.  There 
Is  no  evidence,  however,  that  Marcus  Brown, 
the  deceased,  or  any  of  the  boys  who  testified 
at  the  trial,  was  ever  driven  from  the  conduit 
or  warned  by  an  employe-  of  the  city,  or  any 
one  In  its  behalf,  to  keep  out  of  it.  During 
the  early  part  of  September,  1904,  after  the 
fall  term  of  the  school  bad  opened,  Marcus 
Brown,  the  son  of  the  plaintiff,  without  her 
knowledge  or  consent,  entered  and  played  In 
the  conduit  with  quite  a  number  of  other 
boys.  On  the  evening  of  the  21st  day  of  that 
month  he  was  last  seen  in  the  conduit  about 
6  or  half  past  6  o'clock.  He  could  not  be 
found  that  night,  but  the  next  morning  his 
body  was  found  at  the  west  gate  of  the  con- 
duit. The  water  from  the  Jordan  Canal  en- 
tered the  conduit  In  large  volume,  and 
with  considerable  force,  and,  while  it  could 
not  be  seen  In  the  conduit,  it,  on  account  of 
the  loud  noise  from  rushing  Into  the  conduit, 
could  be  heard  for  some  little  distance  before 
reaching  it  The  inference  is  that  Marcus 
Brown  either  went  into  the  water,  or  in  some 
way  fell  into  It  and  met  death.  Marcus  was  a 
bright  boy,  and  above  the  average  in  Intelli- 
gence and  physical  development  for  boys  of 
his  age.  It  developed  at  the  trial  that  the 
boys  had  a  lantern  which  they  used  In  play- 
ing in  the  conduit,  and  by  means  of  the  light 
obtained  from  it  they  would  go  down  to 
where  the  water  rushed  in  from  the  Jordan 
Canal;  that  they  had  been  doing  this  for  a 
period  of  about  three  years :  and  that  the  bar 
was  In  Its  displaced  condition  for  about  a 
year  before  the  accident  occurred.  The  plain- 
tiff had  moved  Into  the  neighborhood  about 
four  months  before  the  accident,  and  did  not 
know  anything  about  the  conduit.  During 
the  spring  tr  high  water  season  the  conduit 


required  the  constant  attention  of  one  man 
to  remove  the  floating  debris  In  the  stream, 
which,  if  not  removed,  would  cause  the  en- 
trance to  be  clogged,  and  the  water  to  back 
up  in  the  stream.  During  the  dry  season  it 
required  no  special  guarding  nor  attention. 
We  have  stated  the  foregoing  facts  in  detail, 
so  that  all  questions  raised  by  counsel,  and 
discussed  in  the  opinion,  may  be  better  under- 
stood. Upon  substantially  the  foregoing  facts 
the  court  submitted  the  case  to  a  jury.  A 
verdict  was  returned  In  favor  of  plaintiff. 
From  the  judgment  entered  upon  the  verdict, 
this  appeal  Is  taken. 

The  defendant  requested  the  court  to  di- 
rect a  verdict  in  its  favor,  which  the  court 
refused  to  do.  While  numerous  errors  are 
assigned,  all  that  are  important  may  be  con- 
sidered upon  the  alleged  error  based  upon 
the  refusal  of  the  court  to  direct  a  verdict 
The  reasons  argued  by  counsel  why  a  verdict 
should  have  been  directed  In  this  case  may 
be  stated  as  follows:  (1)  That  the  plaintiff 
at  no  time,  nor  in  any  manner  presented  a 
claim  to  the  city  council  as  required  by  the 
statutes  of  this  state;  (2)  that  the  city  con- 
ducted Its  system  of  waterworks,  of  which 
the  conduit  was  a  part,  in  a  governmental 
capacity ;  (3)  that  If  It  be  held  that  the  dry 
conducted  Its  system  of  waterworks  In  Its 
corporate  capacity  merely,  then,  under  the 
undisputed  facts,  the  city  Is  not  shown  to 
have  been  guilty  of  any  negligence  to  war- 
rant a  recovery  as  matter  of  law ;  (4)  that 
if  such  negligence  existed  on  the  part  of  the 
city,  then  both  the  boy  and  his  mother  were 
guilty  of  contributory  negligence  as  matter 
of  law;  and,  further,  that  the  boy  was  a 
trespasser,  and  as  to  such  a  person  the  city 
was  not  liable  for  mere  passive  negligence. 

Referring  to  the  first  reason  stated,  the 
record  discloses  that  the  plaintiff  neither  al- 
leged nor  proved  the  presentation  of  a  claim 
to  the  city  council.  Counsel  for  the  city  as- 
sert that  she  was  required  to  allege  and  prove 
such  presentation  as  a  condition  precedent  to 
her  right  of  recovery.  The  statute  in  force 
at  the  time  of  the  accident,  so  far  as  materi- 
al, provides  as  follows:  "All  claims  against 
a  city  or  town  for  damages  or  Injury  alleg- 
ed to  have  arisen  from  the  defective,  unsafe, 
dangerous  or  obstructed  condition  of  any 
street,  alley,  cross-walk,  sidewalk,  culvert  or 
bridge  of  any  city  or  town,  or  through  the 
negligence  of  the  city  or  town  authorities  In 
respect  to  any  such  street  alley,  cross-walk, 
sidewalk,  culvert  or  bridge  shall  within  nine- 
ty day  8  after  the  happening  of  such  in  fury 
or  damage  be  presented  to  the  city  council, 
*  •  •  in  writing,  signed  by  the  claimant 
or  by  some  authorized  person,  properly  veri- 
fied, describing  the  time,  place,  cause  and  ex- 
tent of  the  damage  or  Injury ;  and  no  action 
shall  be  maintained  against  any  city  •  •  * 
for  injury  to  person  or  property,  unless  It 
appears  that  the  claim  for  which  the  action 
was  brought  was  presented  to  the  council  as 
aforesaid,  and  that  the  council   •   •   •  did 
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not,  within  ninety  days  thereafter,  audit  and 
allow  the  same.  Every  other  claim  against 
the  city  •  •  •  mn8t  be  presented  to  the 
city  council  •  *  *  within  one  year  after 
the  last  Item  of  the  account  or  claim  ac- 
crued." (Italics  ours.)  The  section  follow- 
ing provides,  in  substance,  that  it  should  be 
a  sufficient  bar  to  any  action  against  a  city 
that  any  claim  mentioned  in  the  preceding 
section  had  not  been  presented  to  the  city 
council  in  the  manner  and  within  the  time 
specified.  Under  these  provisions  It  Is  as- 
serted that  the  claim  upon  which  this  action 
Is  based  should  hare  been  presented  to  the 
city  council,  and  as  no  allegation  nor  proof 
of  such  presentation  was  made  there  is  no 
right  of  action.  Is  this  contention  sound? 
It  has  been  frequently  held  that,  under  stat- 
utes similar  to  the  foregoing,  the  presenta- 
tion of  claims  falling  within  the  provisions 
of  such  statutes  is  a  condition  precedent, 
and  unless  presented  no  recovery  can  be  had. 
We  have  no  disposition  to  modify  the  rule 
so  announced,  or  depart  from  It  Does  the 
claim  in  question  here  come  within  the  provi- 
sions of  the  section  above  quoted?  We  think 
not  It  will  be  observed  the  claims  that  re- 
quire presentation  are  of  two  kinds:  (1) 
Claims  arising  out  of  defective  or  obstructed 
streets,  alleys,  cross-walks,  sidewalks,  cul- 
verts or  bridges,  or  for  negligence  of  the  city 
authorities  with  respect  thereto;  (2)  claims 
consisting  of  various  items  of  account  or 
otherwise  that  may  arise  out  of  transactions 
with  the  city,  and  not  arising  in  tort  This 
seems  manifest  from  the  language  used  with 
respect  to  the  character  of  the  claims  that 
must  be  presented  to  the  city  council  under 
the  second  class  mentioned  In  the  statute.  It 
seems  reasonably  clear  to  us  that  in  view  of 
the  case  of  Dawes  v.  City  of  Great  Falls,  31 
Mont  9.  77  Pac.  809,  the  claim  in  this  case 
does  not  belong  to  the  class  last  above  no- 
ticed. Does  It  come  within  the  first  class? 
It  Is  not  a  claim  which  arose  out  of  any 
matters  specially  enumerated  In  the  first 
class.  Those  are  limited  to  defects  In,  or 
the  obstructed  condition  of,  streets,  alleys, 
cross-walks,  sidewalks,  culverts  or  bridges. 
All  these  pertain  to  places  and  things  which 
the  city  is  bound  by  law  to  maintain  in  a 
reasonably  safe  condition,  and  the  statute 
makes  it  liable  for  a  neglect  of  duty  with 
respect  thereto.  The  claim  In  question  does 
not  come  within  this  class.  It  is  one  which 
arose  out  of  the  defective  condition  of  the 
city's  property,  which  Is  owned  and  main- 
tained in  Its  corporate  capacity  merely,  and 
over  which  it  had  dominion  the  same  as  any 
property  owner.  Moreover,  the  language  of 
the  statute  does  not  cover  such  a  claim.  A 
claim  Included  within  the  statute  Is  one  per- 
taining to  a  personal  Injury  or  damage  to 
property,  and  must  be  presented  "within 
ninety  days  after  the  happening  of  such  In- 
Jury  or  damage."  In  an  action  to  recover 
damages  for  negligently  causing  the  death 
of  one  a  presentation  of  a  claim  Is  not  re- 


quired, for  the  right  of  action  does  not  arise 
until  the  Injury  results  in  death.  While  the 
Injury  may  be  said  to  be  the  cause  of  death, 
the  Injury  without  death  would  not  give  a 
right  of  action  such  as  we  are  now  consider- 
ing. If  we  should  assume  a  case  where  the 
Injury  did  not  result  In  death  until  the  nine- 
ty-first day  after  the  injury,  or  thereafter, 
no  claim  could  be  presented  at  all,  for  the 
reason  that  the  time  runs  from  the  date  of 
Injury,  and  not  from  the  time  the  full  conse- 
quences resulting  therefrom  are  known.  The 
words  "or  damage"  relate  to  the  damages 
that  arise  immediately  out  of  the  Injury  to 
the  party  or  to  his  property,  and  not  to  such 
as  may  be  sustained  by  a  third  person  as  a 
secondary  result,  although  caused  by  the  orig- 
inal injury.  The  statute  must  receive  a  rea- 
sonable construction,  and  such  as  will  make 
It  possible  to  present  a  claim.  If,  therefore, 
a  claim  may  not  arise  until  the  time  has 
elapsed  In  which  It  must  be  presented,  the 
statute  should  not  be  held  to  apply,  unless 
the  language  used  therein  permits  of  no  oth- 
er construction.  We  are  firmly  of  the  opin- 
ion that  it  was  not  the  intention  of  the  Leg- 
islature to  Include  within  the  statute  secon- 
dary claims  or  damages  arising  out  of  death, 
which  are  suffered  by  third  parties  by  rea- 
son of  such  death.  This  view,  we  think,  is 
amply  sustained  by  the  authorities.  McEeigue 
v.  Janesville,  68  Wis.  60,  31  N.  W.  291 ;  Pye 
v.  Mankato,  38  Minn.  636,  38  N.  W.  621; 
Moran  v.  City  of  St  Paul,  54  Minn.  279,  66 
N.  W.  80;  Dawes  v.  City  of  Great  Falls,  31 
Mont  9,  77  Pac.  309;  Maylone  v.  City  of 
St  Paul,  40  Minn.  406,  42  N.  W.  88.  The 
cases  cited  by  counsel  for  the  city  to  the  con- 
trary are  all  based  upon  statutes,  the  terms 
of  which  are  much  broader  than  our  own. 
In  many  states  all  claims  must  be  presented 
before  action  can  be  maintained;  In  other 
states,  like  Utah,  claims  need  be  presented 
only  In  specified  Instances.  An  examination 
of  the  authorities  will  disclose  that,  where 
specific  matters  are  mentioned  In  a  statute 
for  which  a  claim  must  be  presented  as  a 
condition  precedent  to  a  right  of  action, 
*»l»im«  i  rising  out  of  matters  not  so  mention- 
ed are  excluded  and  require  no  presentation 
before  an  action  may  be  maintained.  The 
ilalm  In  the  case  at  bar  falls  clearly  within 
che  latter  class,  and  therefore  the  court  did 
not  err  in  refusing  to  direct  the  jury  as  re- 
quested upon  this  ground. 

Recurring  now  to  the  second  reason  ad- 
vanced by  counsel  for  the  city,  namely,  that 
the  city  owned  and  conducted  its  waterworks 
in  a  governmental  capacity,  and  for  that 
reason  is  not  liable,  we  think,  under  the  au- 
thorities, it  is  likewise  untenable.  It  may  be 
conceded,  for  the  purposes  of  this  discussion, 
that  In  so  Tar  as  the  city  provides  apparatus 
and  water  for  fire  protection,  It  acts  in  a  gov- 
ernmental capacity.  The  city,  however,  was 
not  required  to  assume  the  duty  of  furnish- 
ing its  inhabitants  water  for  all  uses  and 
purposes.   When  It  acquired  property,  and 
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constructed  the  system  of  waterworks  for 
that  purpose,  however,  It  did  so  voluntarily, 
and  with  a  view  of  deriving  revenue  there- 
from. It,  therefore,  acquired,  owned,  and 
conducted  Its  water  system  and  the  property 
connected  therewith,  except  as  stated  above, 
as  any  other  private  corporation  or  owner 
would,  and  Is  liable  in  like  manner  and  to 
the  same  extent  as  such  owners  would  be. 
Mr.  Thompson,  In  his  Commentaries  on  the 
Law  of  Negligence,  vol.  5,  §  5788,  clearly 
shows  that  it  is  optional  with  a  municipal 
corporation  whether  It  will  assume  certain 
duties  or  exercise  certain  powers  or  not,  and 
that  It  cannot  be  called  to  account  in  any 
way  for  not  assuming  or  exercising  them. 
After  stating  the  law  in  this  regard,  the  au- 
thor proceeds  to  state  the  rule  in  case  the 
duties  are  in  fact  assumed,  and  the  power  Is 
exercised,  as  follows:  "But  if  it  [the  city] 
undertakes  to  open,  Improve,  or  grade  the 
highway,  street,  or  sidewalk,  dig  the  sewer 
or  drain,  build  the  bridge,  construct  the  cul- 
vert, open  the  park,  plant  the  shade  trees, 
light  the  street  or  bridge,  erect  the  public 
building,  or  waterworks,  or  wharf,  or  pier, 
or  dock,  and  its  officers  and  agents  do  the 
work  negligently  or  unskillfully.  or  negligent- 
ly suffer  it  to  get  out  of  repair,  and  in  con- 
sequence of  such  negligence  or  uuskillful- 
ness  and  not  In  consequence  of  the  mere  fact 
that  the  work  was  done,  damage  accrues  to 
a  private  person,  he  may  maintain  an  action 
against  the  city  therefor."  The  rule  with 
regard  to  the  liability  of  municipal  corpora- 
tions is  stated  in  conformity  with  the  fore- 
going quotation  In  20  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  1205.  The  distinction  with 
respect  to  the  liability  of  a  municipal  corpo- 
ration to  provide  water  and  apparatus  for 
Are  protection  and  In  the  ownership  and  con- 
trol of  waterworks  for  general  purposes  is 
clearly  pointed  out  by  the  Supreme  Court  of 
Minnesota  in  the  case  of  Miller  v.  Minneap- 
olis, 75  Minn.  132,  77  N.  W.  788.  The  fol- 
lowing well-considered  cases  clearly  demon- 
strate that  the  waterworks  system  of  the 
city  and  the  property  connected  therewith 
are  not  owned,  maintained,  nor  operated  in 
a  governmental  capacity,  and  the  text  as 
quoted  from  Thompson,  supra,  is  Illustrated 
and  applied  therein:  Lynch  v.  Springfield, 
174  Mass.  430,  54  N.  E.  871;  Galveston  v. 
Posnainsky,  62  Tex.  127,  50  Am.  Rep.  517; 
Wllklns  v.  Rutland,  61  Vt  336,  17  AH.  735; 
Lloyd  v.  Mayor,  5  N.  Y.  374,  55  Am.  Dec. 
347;  City  of  Pekln  v.  McMahou,  154  111.  141, 
39  N.  E.  484,  27  L.  R.  A.  206,  45  Am.  St.  Rep. 
114;  Briegel  v.  Philadelphia,  135  Pa.  451, 
19  Atl.  1038,  20  Am.  St.  Rep.  885;  Wagner 
v.  Rock  Island,  146  111.  139,  34  N.  E.  545,  21 
L.  R.  A.  519;  Ogden  City  v.  Waterworks  & 
Irrigation  Co.,  28  Utah,  25,  76  Pac.  1069. 
Nor  does  it  make  any  difference  that  the  con- 
duit In  which  the  accident  occurred  was  not 
a  part  of  the  waterworks  system  which  was 
used  in  the  distribution  of  water  to  the  in- 
habitants for  pay.   It  was  still  a  part  of  the 


system,  and  a  necessary  part  thereof.  That 
the  water  flowing  through  the  conduit  was 
used  for  irrigation  without  charge  to  the 
user  makes  no  difference.  When  the  city  as- 
sumed the  right  of  conducting  the  water  and 
of  distributing  it,  It  was  required  to  exercise 
the  same  degree  of  care  with  respect  to  the 
maintenance  and  use  of  property  devoted  to 
that  purpose  as  any  private  owner  would 
have  been.  City  v.  Babbitt,  8  Tex.  Civ.  App. 
432,  28  S.  W.  702;  2  Dillon  on  Mun.  Corps. 
(4th  Ed.)  §  980.  We  are  of  the  opinion  that 
the  court  committed  no  error  in  refusing  to 
direct  a  verdict  for  the  city  upon  this  ground. 

The  third  ground  upon  which  the  city  bas- 
ed its  request  for  a  directed  verdict  in  its 
favor  is  one  that  is  not  entirely  free  from 
difficulty  with  respect  to  the  law,  nor  is  it 
free  from  doubt  with  regard  to  the  sufficiency 
of  the  facts  to  sustain  the  verdict.  The  trial 
court  submitted  the  case  to  the  jury  upon  the 
doctrine  announced  in  what  are  termed  the 
"turntable"  cases.  Railroad  Co.  v.  Stout,  17 
Wall.  (U.  S.)  (557,  21  L.  Ed.  745,  Keffe  v.  Mil- 
waukee, St.  P.  Ry.,  21  Minn.  207,  18  Am. 
Rep.  393,  and  Barrett  v.  So.  Pac.  Co.,  91  Cal. 
296,  27  Pac.  666,  25  Am.  St.  Rep.  186,  may  be 
classed  as  some  of  the  leading  cases  upon 
that  subject,  and  as  presenting  a  fair  illus- 
tration of  the  principles  upon  which  the  doc- 
trine of  the  turntable  cases  rests.  Since  the 
first  of  the  foregoing  cases  was  decided,  a 
large  number  of  states  have  followed  the 
doctrine  therein  announced,  and  it  has  be- 
come so  generally  known  and  recognized  by 
both  bench  and  bar  that  it  is  not  deemed 
necessary  to  cite  or  refer  to  the  numerous 
cases  wherein  the  doctrine  is  illustrated  and 
discussed.  In  some  states,  however,  name- 
ly, Massachusetts,  New  Hampshire,  New 
York,  and,  perhaps,  a  few  others,  the  doctrine 
has  not  been  adopted  by  the  courts.  In  some 
states  where  the  doctrine  prevails  the  courts 
have  sought  to  limit  its  application  to  open 
and  dangerous  machinery  and  appliances.  Of 
this  class  Sullivan  v.  Huidekoper,  27  App. 
D.  C.  154,  5  L.  R.  A.  (N.  S.)  263,  Overholt 
v.  Veiths,  93  Mo.  422,  6  S.  W.  74.  3  Am.  St. 
Rep.  557,  Richards  v.  Conuell,  45  Neb.  407.  63 
N.  W.  915.  and  Stendal  v.  Boyd,  73  Minn. 
53,  75  N.  W.  735,  42  L.  R.  A.  2S8,  72  Am.  St. 
Rep.  597,  are  fair  examples.  The  more  re- 
cent adjudications,  however,  seem  to  apply 
the  doctrine  of  the  turntable  cases  to  artificial 
structures  and  things  other  than  machinery, 
when  such  structures  and  things  are  in  them- 
selves dangerous  and  are  alluring  or  attrac- 
tive to  children  of  immature  judgment  and 
discretion.  This  class  is  well  illustrated  by 
the  following,  among  other,  cases:  City  of 
Pekin  v.  McMahon,  154  111.  141,  39  N.  E.  484, 
27LB.A.  206,  45  Am.  St  Rep.  114 ;  Brinkley 
Car  Works  &  Mfg.  Co.  v.  Cooper,  60  Ark.  545, 
31  S.  W.  154,  46  Am.  St.  Rep.  216.  A  large 
number  of  cases  of  each  class  might  be  cited 
in  which  the  various  grounds  upon  which 
the  courts  rest  their  decisions  are  stated, 
but  the  foregoing  cases  are  deemed  sufficient 
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as  Illustrative  of  each  class.  In  this  connec- 
tion, however,  we  desire  to  present  a  quota- 
tion from  the  opinion  of  Chief  Justice  Beutty, 
found  in  the  case  of  Peters  v.  Bowman,  115 
Cal.  at  page  866,  47  Pac.  at  page  599,  56  Am. 
St.  Rep.  106,  which  briefly  and  clearly  states 
the  grounds  upon  which  the  cases  last  above 
referred  to  are  based.  He  says:  "The  own- 
er of  a  thing  dangerous  and  attractive  to  chil- 
dren is  not  always  and  universally  liable 
for  an  Injury  to  a  child  tempted  by  the  at- 
traction. His  liability  bears  a  relation  to  the 
character  of  the  thing,  whether  natural  and 
common,  or  artificial  and  uncommon,  to  the 
comparative  ease  or  difficulty  of  preventing 
the  danger  without  destroying  or  impairing 
the  usefulness  of  the  thing,  and,  In  short,  to 
the  reasonableness  and  propriety  of  his  own 
conduct,  In  view  of  all  surrounding  circum- 
stances and  conditions.  As  to  common  dan- 
gers existing  in  the  order  of  nature,  it  is  the 
duty  of  parents  to  guard  and  warn  their  chil- 
dren, and,  failing  to  do  so,  they  should  not 
expect  to  hold  others  responsible  for  their 
own  want  of  care.  But,  with  respect  to  dan- 
gers specially  created  by  the  act  of  the  own- 
er, novel  in  character,  attractive  and  danger- 
ous to  children,  easily  guarded  and  rendered 
safe,  the  rule  is,  as  it  ought  to  be,  differ- 
ent" 

If  the  doctrine  of  the  turntable  cases  is 
to  be  adopted  in  this  jurisdiction — and  we 
think  it  should  be — It  seems  to  us  that  it 
should  be  applied  in  accordance  with  the 
principles  laid  down  by  Chief  Justice  Beatty. 
We  are  not  unmindful  of,  nor  do  we  under- 
estimate, the  difficulty  that  may  arise  in  the 
application  of  the  doctrine  to  all  kinds  of 
cases  and  under  all  circumstances.  Neither 
are  we  willing  to  relax  the  general  rule  of 
law  which  permits  owners  of  property  to  use 
It  in  accordance  with  their  own  judgment  and 
to  place  upon  the  surface,  or  otherwise,  struc- 
tures, machinery,  and  appliances  In  such  man- 
ner and  to  such  extent  as  to  them  may  seem 
proper  and  necessary,  or  convenient  In  the 
conduct  of  their  own  affairs.  So  long  as  such 
use,  whatever  it  may  be,  does  not  interfere 
with  nor  injure  another's  property,  or  in 
some  way  Interfere  with  his  personal  or 
property  rights,  the  law  does  not,  and  can- 
not, interfere.  As  against  mere  intruders 
or  licensees,  the  owner  need  not  maintain 
his  premises  In  a  reasonably  safe  condition; 
but  as  to  those  who  come  upon  them  by  invi- 
tation, express  or  implied,  he  owes  the  duty 
of  reasonable  care  for  their  safety.  That  is 
the  general  rule,  and  to  depart  from  it  In 
favor  of  adult  persons  would  cast  a  burden 
upon  the  ownership  and  dominion  of  private 
property  which  would  be  Intolerable.  But  is 
this  right  of  dominion  and  use  really  invaded 
when  an  exception  is  made  in  favor  of  chil- 
dren of  immature  judgment  and  discretion? 
We  have  already  pointed  out  that,  as  to 
adults  or  children  who  may  come  upon  anoth- 
er's premises  either  by.  express  or  implied 


Invitation,  the  law  Imposes  the  duty  upon 
the  owner  to  exercise  reasonable  care  for 
their  safety.  If,  therefore,  the  owner  places 
something  upon  his  premises  which  is  easily 
accessible  to  children,  and  which  is  alluring 
and  attractive  to  their  childish  propensities, 
and  excites  their  curiosity  and  desire  for 
play,  it,  in  effect,  amounts  to  an  Implied  in- 
vitation to  them  to  come  upon  the  premises. 
If  in  connection  with  the  attractiveness  the 
thing  is  inherently  dangerous  to  a  child  of 
immature  judgment,  it  may  well  be  that  the 
owner  of  premises  may,  under  particular 
circumstances,  be  held  liable  for  his  neglect  of 
duty  to  the  child  going  thereon  by  reason  of 
such  allurement  It  is  true  that  a  child  has 
no  greater  legal  right  to  intrude  upon  an- 
other's premises  than  has  an  adult;  but  du- 
ties may,  and,  under  particular  conditions, 
do,  arise,  even  in  favor  of  adults  who  are  ex- 
posed to  danger  at  places  where  they  have 
no  legal  right  to  be.  While  a  child  may  know 
that  it  ought  not  to  go  on  another's  land, 
it  cannot  resist  the  childish  instincts  that 
lead  it  to  inspect  and  play  with  what  is  at- 
tractive. It  is  wholly  unmindful  of  the  dan- 
ger, and  has  little,  if  any,  real  apprecia- 
tion of  the  consequences  that  may  come  from 
its  acts.  These  propensities  and  instincts 
are  known  to  all,  and  hence  must  be  guarded 
against  by  all.  It  is  no  answer  to  say  to  a 
child:  "This  property  is  mine.  I  can  do 
with  it  as  I  please  so  long  as  I  do  not  inter- 
fere with  another's  personal  or  property 
rights.  You  are  a  mere  intruder.  I  have 
not  infringed  upon  your  rights.  Therefore 
you  have  no  claim  upon  me."  The  question 
in  such  a  case  is,  has  the  owner  made  his 
property  so  attractive  as  to  allure  children? 
Did  he  leave  the  attractive  thing  so  that  it 
was  easily  accessible  to  them?  And  did  It 
expose  them  to  uncommon  and  peculiar  dan- 
gers? These,  as  a  general  rule,  are  questions 
of  fact  for  a  jury  to  pass  on.  We  are  aware 
that  there  are  some  courts  that  severely  crit- 
icise the  doctrine  when  applied  in  this  class 
of  cases. 

It  is  urged  that  the  rights  of  property 
cannot  be  burdened  or  curtailed  in  this  way. 
Moreover,  It  Is  said  by  some  courts  that  to 
follow  tbe  doctrine  to  its  logical  conclusion 
leads  to  absurdity;  that  if  it  is  applied  to 
one  instrumentality,  it  should  be  applied  to 
all ;  and  that  this  would  lead  to  holding  own- 
ers of  property  liable,  if  a  child  were  at- 
tracted by  a  wheelbarrow,  a  plow,  a  fruit 
tree,  and  many  other  common  implements 
and  objects.  But  this  does  not  follow.  All  of 
these  things  are  common.  Neither  are  they 
specially  attractive  nor  dangerous.  That 
some  may  attract  and  be  of  some  danger  it 
is  true.  But  it  is  not  an  uncommon  danger, 
and  not  such  as  must  be  guarded  against. 
As  to  all  such  and  like  things  no  court  would 
permit  a  recovery  as  matter  of  law.  This  is 
well  illustrated  in  the  case  of  Harris  v.  Cowl- 
es,  38  Wash.  331, 80  Pac.  537, 107  Am.  St  Rep. 
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847,  where  the  Supreme  Court  of  Washington 
refused  to  permit  a  child  to  recover  for  an  in- 
Jury  received  by  it  while  playing  with  a  re- 
volving door.  But  it  is  otherwise  with  respect 
to  unusual  dangers  and  specially  attractive 
things  such  as  are  artificial  and  uncommon — ■ 
such  as  are  pointed  out  by  Chief  Justice  Beat- 
ty  in  the  case  quoted  from.  Indeed  that  case 
is  a  practical  illustration  of  the  extent  of  the 
rule.  A  recovery  was  denied  In  that  case 
upon  the  ground  that,  while  the  pond  or  pool 
of  water  In  question  was  artificially  pro- 
duced, and  while  it  was  alluring  and  attrac- 
tive, it  was  no  more  so  than  a  natural  pond 
would  have  been,  and  because  it  was  not 
practical  to  guard  against  bodies  or  streams 
of  water.  It  is,  however,  pointed  out  that, 
If  the  thing  is  artificial,  uncommon,  attrac- 
tive, and  dangerous,  and  may,  with  reason- 
able effort  and  expense,  be  guarded  and  made 
reasonably  safe,  then  the  duty  to  make  it 
so  may  not  be  disregarded,  and  the  Jury,  un- 
der all  the  facts  and  circumstances  of  a  par- 
ticular case,  may  so  find.  It  seems  to  us  that 
these  principles  underlie  the  doctrine  of  the 
turntable  cases,  and  if  that  doctrine  is  sound 
— and  we  think  it  is — it  should  not  be  limit- 
ed to  turntables  and  machinery  of  like  char- 
acter. To  so  limit  it,  in  effect,  applies  one 
standard  of  care  to  one  kind  of  dangerous 
things,  and  a  different  standard  to  another 
equally  attractive  and  equally  dangerous, 
which  is  placed  upon  premises  and  there 
maintained  under  similar  circumstances  and 
conditions.  We  are  unwilling  to  either  prom- 
ulgate or  adopt  such  a  rule.  We  are  con- 
strained to  hold,  therefore,  that  the  doctrine 
of  the  turntable  cases  should  be  applied  to  all 
things  that  are  uncommon  and  are  artificially 
produced,  and  which  are  attractive  and  al- 
luring to  children  of  immature  Judgment  and 
discretion,  and  are  Inherently  dangerous,  and 
where  it  is  practical  to  guard  them  without 
serious  inconvenience  and  without  great  ex- 
pense to  the  owner.  Applying  this  doctrine 
to  the  facts  of  this  case,  is  the  city  liable? 

The  trial  court  (whose  instructions  are  gen- 
erally well  considered),  in  an  exceptionally 
full  and  explicit  charge,  directed  the  Jury's 
attention  to  the  particular  matters  that  they 
were  required  to  find  in  order  to  return  a 
verdict  for  the  plaintiff.  Among  other  things 
the  court  specially  emphasized  that  before 
tbey  could  find  for  the  plaintiff  they  must 
find  from  the  evidence  that  the  inside  of  the 
conduit  was  attractive  and  dangerous;  that 
the  danger  relied  on  by  the  plaintiff  arose 
out  of  the  flow  of  water  into  the  conduit 
from  the  Jordan  Canal  some  628  feet  distant 
from  the  entrance  of  the  conduit;  and  that 
the  officers  and  agents  of  the  city,  In  the 
exercise  of  reasonable  care  and  prudence, 
should  have  foreseen  that  the  inflow  of  such 
water  was  dangerous,  and  that  some  such  in- 
Jury  might  be  occasioned  to  the  boys,  or  some 
of  them,  entering  into  the  conduit  and  play- 
ing therein.   The  Jury,  with  all  the  facts  and 


circumstances  before  them,  found  all  these  in 
favor  of  the  plaintiff.  We  have  no  hesitancy 
in  saying  that,  if  the  facts  were  for  us  to 
pass  upon,  we  should  be  forced  to  arrive  at 
a  conclusion  different  from  that  reached  by 
the  Jury;  for  it  would  be  quite  difficult  for 
us  to  see  how  the  officers  of  the  city,  as  rea- 
sonably prudent  men,  should  have  foreseen 
that  boys  would  go  down  a  dark  passage  way 
of  over  600  feet  in  length,  nearly  400  feet  of 
which  was  totally  dark,  and  play  therein, 
and  that,  although  they  did  so,  they  would  go 
or  fall  into  the  water  coming  into  the  conduit 
from  the  Jordan  Canal.  And  If  childish  in- 
stincts induced  them  to  resort  to  the  conduit 
to  play  "Jail"  or  otherwise,  one  would  natur- 
ally assume  that  they  would  instinctively 
avoid  going  Into  the  dark  passage  way  to  the 
length  of  nearly  two  ordinary  city  blocks. 
In  the  statement  herein  made  that,  were  we 
permitted  to  pass  on  the  facts  and  determine 
the  question,  not  as  matter  of  law  but  of  fact, 
we  would  arrive  at  a  conclusion  different 
from  that  found  by  the  Jury,  the  Chief  Jus- 
tice authorizes  us  to  say  that  he  Is  not  pre- 
pared to  say  that,  if  he  were  a  trier  of  the 
fact,  he  would  find  in  favor  of  the  defendant 
on  the  question  of  negligence  (upon  this  ques- 
tion be  expresses  no  opinion);  but  that  he  is, 
however,  clearly  of  the  opinion  that  the  facts 
amply  Justified  the  court  in  submitting  the 
question  of  negligence  to  the  Jury.  In  this 
connection  It  must,  however,  be  said  that  the 
entering  into  and  playing  in  the  conduit  by 
the  boys  continued  for  quite  a  number  of 
years;  that  the  employes  of  the  city  knew 
the  boys  were  doing  so;  that  the  city  coun- 
cil, about  a  year  before  the  accident,  was  ad- 
vised, by  delegations  of  citizens  living  in  the 
neighborhood,  of  the  actual  conditions;  and 
that  the  defendant  knew,  or  ought  to  have 
known,  that  the  boys,  in  view  of  their  famil- 
iarity with  the  conduit,  might  lose  their  na- 
tive fear  and  might  finally  go  and  continue 
to  go  to  the  point  of  danger,  as  the  testimony 
disclosed  they  did.  Notwithstanding  all  this, 
in  view  of  all  the  facts  and  circumstances, 
as  triers  of  the  facts,  the  majority  of  this 
court  would  still  be  impelled  to  hold  that  the 
accident  could  not  reasonably  have  been  an- 
ticipated by  ordinarily  careful  and  prudent 
men.  But  is  the  question  so  clear  and  free 
from  doubt  that  reasonable  men  cannot  differ 
upon  it?  May  not  reasonable  men,  in  con- 
sidering all  the  facts  and  circumstances,  ar- 
rive at  different  conclusions?  The  mere  fact 
that  the  men  who  passed  upon  the  facts  have 
found  against  the  city  upon  this  point  is  not 
conclusive.  But  such  a  finding  always  re- 
quires a  close  scrutiny  of  the  record  to  as- 
certain whether  or  not  there  may  not  be 
some  inferences  arising  out  of  the  particular 
facts  upon  which  reasonable  men  may  draw 
different  conclusions.  While  the  mere  find- 
ing is  not  conclusive  that  there  is  evidence  in 
support  thereof,  nor  conclusive  that  all  rea- 
sonable men  should  agree  with  It  or  dissent 
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therefrom,  it  presents  a  question  that  merits 
a  most  careful  consideration;  and  after  glr- 
ing  it  such  consideration,  and  after  much  re- 
flection, we  have  been  forced  to  the  conclu- 
sion that  we  cannot  say  as  a  matter  of  law 
that  there  Is  no  evidence  which  reasonably 
tends  to  support  the  verdict  We  cannot  say 
that  all  reasonable  men  ought  to  have  declar- 
ed a  result  different  from  that  reached  by  the 
Jury.  To  authorize  this  requires  a  clear  case, 
and  not  one  where  there  Is  a  serious  doubt 
The  jury  In  some  cases  may  misjudge  the 
facts.  Courts  might  do  likewise.  Members 
of  the  court  may  arrive  at  different  conclu- 
sions even  upon  undisputed  facts.  While  we 
are  satisfied  that  the  facts  present  what  may 
be  termed  a  "border-line  case,"  and  upon 
them  a  majority  of  this  court  should  find  for 
the  city,  yet  we  are  equally  well  satisfied 
that  the  facts  and  circumstances,  together 
with  all  the  inferences  that  may  be  deduced 
therefrom,  do  not  leave  it  so  clear  that  we 
have  a  right  to  say,  as  matter  of  law,  that 
the  findings  of  the  Jury  are  wholly  unsup- 
ported. In  this  regard  we  are  also  required 
to  give  some  weight  to  the  Judgment  of  the 
trial  court  in  sustaining  the  verdict  by  over- 
ruling the  motion  for  a  new  trial.  If  we 
should  interfere  with  the  verdicts  In  all 
doubtful  cases  simply  because  upon  the  evi- 
dence we  would  have  arrived  at  an  opposite 
conclusion,  then  the  proposition  would  be  re- 
duced to  this:  In  any  doubtful  case.  If  we 
agreed  with  the  findings  of  the  Jury,  "we 
would  approve  the  verdict  but  If  we  did  not 
we  would  set  it  aside.  If  we  have  no  au- 
thority to  do  this  in  cases  where  there  is  a 
strong  conflict  In  the  evidence,  which  would 
support  a  verdict  either  way,  what  greater 
right  have  we  to  do  so  In  a  case  where  there 
Is  doubt  as  to  whether  the  Jury  should  have 
found  a  particular  act  or  omission  to  act  or 
particular  conduct  to  have  constituted  negli- 
gence, or  otherwise?  We,  therefore,  cannot 
disturb  the  verdict  upon  this  ground. 

The  last  question  presented,  namely,  that 
of  contributory  negligence  upon  the  part  of 
the  mother  and  the  deceased,  was  peculiarly 
a  question  of  fact  for  the  Jury.  The  Instruc- 
tions upon  this  question  were  full  and  clear, 
and  In  accordance  with  the  law  upon  the  sub- 
ject 

The  question  that  the  boy  was  a  trespass- 
er, and  therefore  no  recovery  can  be  had, 
was  involved  In  the  third  proposition  dis- 
cussed, and  needs  no  further  consideration. 

There  are  other  questions  presented,  but  no 
error  as  to  any  of  them  Is  perceived;  nor  are 
they  of  such  character  or  importance  as  to 
require  discussion. 

In  view  of  what  we  have  said,  It  follows 
that  the  Judgment  should  be,  and  It  accord- 
ingly is,  affirmed,  with  costs  to  plaintiff. 

Mccarty,  a  J*  and  straup,  j„  concur. 
93P.-37 


(77  Kan.  761) 

SHEETS  v.  HENDERSON. 

(Supreme  Court  of  Kansas.  Jan.  11,  1908.) 

L  New  Tbxax/— Submission  or  Causb. 

Where  a  case  is  submitted  to  the  court  on 
an  agreed  statement  of  facts  alone,  there  can  be 
no  new  trial ;  the  decision  involving  only  a  ques- 
tion of  law. 

2.  Appeal  —  Cask-Made  —  Timi  roB  Making 
and  Serving. 

The  filing  of  a  motion  for  a  new  trial,  when 
no  new  trial  is  necessary,  does  not  extend  the 
time  for  making  and  serving  a  case-made  for 
appeal. 

Error  from  District  Court  Atchison  Coun- 
ty; B.  F.  Hudson,  Judge. 

Action  by  Elizabeth  L.  V.  Sheets,  executrix, 
against  C.  B.  Henderson.  There  was  a  Judg- 
ment for  defendant  and  plaintiff  brings  er- 
ror. Dismissed. 

Sheffield  Ingalls,  for  plaintiff  In  error. 
Jackson  A  Jackson,  for  defendant  In  error. 

PER  CURIAM.  The  case  was  submitted  to 
the  court  a  Jury  having  been  waived,  upon 
an  agreed  statement  of  facts,  on  the  2d  day 
of  June,  1906,  and  no  other  evidence  was 
produced  or  offered.  On  the  16th  day  of  the 
same  month,  the  court  having  taken  the  case 
under  advisement  Judgment  was  rendered 
ih  favor  of  the  defendant  and  against  the 
plaintiff  for  costs.  No  order  extending  the 
time  for  making  and  serving  a  case-made  for 
appeal  was  asked  for  or  was  entered  by  the 
court  A  motion  for  a  new  trial,  however, 
was  filed  within  the  time  prescribed  by  stat- 
ute, and  this  motion  was  heard  and  overruled 
November  14,  1906.  A  ease-made  was  served 
within  10  days  thereafter,  and  was  settled 
and  signed  December  4,  1906.  Held  that  as 
there  was  no  Issue  of  fact  tried,  there  could 
be  no  new  trial  of  such  an  Issue  (Darling  v. 
A.,  T.  A  S.  P.  Ry.  Co.  [decided  November, 
1907]  94  Pac.  202);  also  that  as  the  deci- 
sion involved  only  the  determination  of  a 
question  of  law,  no  new  trial  was  necessary, 
and  the  filing  of  such  motion  did  not  extend 
the  time  for  making  and  serving  a  case-made 
(Wagner  v.  Railway  Co.,  73  Kan.  283,  85  Pac. 
299).  It  follows  that  the  Judgment  became 
final,  and  the  court  lost  Jurisdiction  to  settle 
and  sign  a  case-made,  on  the  expiration  of  10 
days  after  the  rendition  of  the  Judgment 

The  proceeding  in  error  is  dismissed. 


(77  Kan.  76) 

HALLO  WAY  V.  ARKANSAS  CITY  MILL- 
ING CO. 

(Supreme  Court  of  Kansas.  Jan.  11,  1908.) 

1.  Principal  and  Agent  —  Unauthorized 

Act—  Ratification  . 

If  an  agent  to  sell  goods  report  to  his  prin- 
cipal that  he  has  made  a  sale  for  a  price  less 
than  he  is  authorized  to  take,  it  is  the  duty  of 
the  principal  to  examine  the  report  and  disaf- 
firm the  sale  within  a  reasonable  time  or  he 
will  be  held  to  have  ratified  it 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol  40,  Principal  and  Agent  IS  688-643.] 
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*4.  OAMi. 

The  question  of  what  is  a  reasonable  time 
is  one  of  fact  and  depends  upon  circumstances. 
In  this  case  a  delay  of  five  months  was  un- 
reasonable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  g§  638-643.] 

3.  Same— Liability  of  Agent. 

If  a  sale  by  an  agent  at  a  price  below  that 
which  the  principal  has  authorized  be  ratified, 
the  agent  is  not  liable  to  the  principal  for  the 
difference  between  the  authorized  price  and 
that  at  which  the  sale  was  made. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40.  Principal  and  Agent,  §  665.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Cowley  County; 
C.  L.  Swarts,  Judge. 

Action  by  H.  M.  Halloway  against  the  Ar- 
kansas City  Milling  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

H.  S.  Rogers,  for  plaintiff  in  error.  J. 
Mack  Love  and  C.  M.  Wright,  for  defendant 
in  error. 

BURCH,  J.  The  defendant,  who  resides  at 
Arkansas  City,  gratuitously  undertook  to  dis- 
pose of  a  car  load  of  flour  for  the  plaintiff, 
who  resides  at  Lamed,  agreeing  to  confer 
with  the  plaintiff  before  closing  a  deal.  The 
flour  was  in  the  possession  of  the  United 
States  Indian  Agent  at  San  Carlos,  Ariz. 
An  offer  of  $2.60  per  hundredweight  was 
made  for  the  flour  by  Brookner  &  Duncan  of 
San  Carlos.  The  defendant  replied  they 
could  have  the  flour  at  $2.75  per  hundred- 
weight, and  requested  an  answer  by  tele- 
graph. A  copy  of  the  letter  to  Brookner  & 
Duncan  was  sent  to  the  plaintiff.  Brookner 
&  Duncan  telegraphed  the  defendant  they 
could  not  use  the  flour,  and  the  plaintiff  was 
so  advised.  Some  days  later  the  plaintiff 
wrote  the  defendant  as  follows:  "In  regard  to 
the  San  Carlos  car  will  say  while  I  think  It  an 
outrage  to  sell  the  flour  at  the  price  offered — 
$2.50— it  may  be  best  to  do  so  rather  than 
try  to  move  It  I  wish  you  would  proceed 
to  place  it  and  get  the  matter  settled  up." 
On  February  23,  1904,  the  defendant  wrote 
Brookner  &  Duncan  as  follows:  "We  receiv- 
ed your  telegram  the  other  day,  saying  you 
could  not  use  the  car  of  flour  at  $2.75  per 
bbl.  Would  say  that  we  are  handling  this 
flour  for  the  Keystone  Mills  at  Lamed,  Kans., 
who  made  the  shipment,  and  have  no  interest 
in  it  at  present,  except  to  try  to  see  that  they 
get  a  fair  price  for  the  flour.  The  price  you 
offered  us  of  $2.50  would  net  the  mill  Just 
about  $1.00  per  cwt  for  the  flour,  which  was 
not  the  cost  of  the  wheat  when  the  flour  was 
made,  since  which  time  wheat  has  advanced 
about  20  c.  per  bushel,  which  is  equivalent 
to  at  least  $1.00  per  barrel  on  flour,  and  we 
trust  you  can  see  your  way  clear  to  handle 
this  flour  at  $2.75  per  barrel,  which  is  very 
much. less  than  the  flour  could  be  made  for 
at  this  time.  Please  wire  us  at  our  expense 
if  you  can  use  It  at  $2.75."    On  February 


29th  Brookner  &  Duncan  wired  the  defendant 
as  follows :  "Accept  flour  at  two  seventy-five 
per  barrel.  Regular  terms."  On  the  same 
day  the  defendant  wrote  to  Brookner  &  Dun- 
can as  follows:  "We  have  your  telegram  of 
to-day,  accepting  the  rejected  flour  at  San 
Carlos  at  $2.75  per  barrel,  and  we  have 
wired  the  Indian  agent  to  deliver  same  to 
you."  On  the  same  day  the  defendant  wired 
the  Indian  agent  to  deliver  the  flour  to  Brook 
ner  &  Duncan,  and  mailed  a  copy  of  Brookner 
&  Duncan's  telegram  and  a  copy  of  the  letter 
to  Brookner  &  Duncan,  which  elicited  the 
telegram,  to  the  plaintiff.  In  due  course  of 
mail  these  copies  should  have  been,  and  it  Is 
not  disputed  were,  received  by  plaintiff  on 
March  1st  or  March  2d.  On  March  5th  the, 
Indian  agent  wrote  to  the  defendant  as  fol- 
lows: "According  to  request  contained  In 
your  telegram  dated  February  29.  1904,  I  de- 
livered to  Brookner  &  Duncan  29,446  lbs,  of 
rejected  flour."  On  March  14, 1904,  the  plain- 
tiff instructed  the  defendant  to  collect  from 
purchasers  of  rejected  flour  including  the 
Indian  Department,  O.  F.  Weldemeyer,  and 
Brookner  &  Duncan,  which  they  did.  About 
the  middle  of  August,  1904,  on  a  settlement 
of  accounts  between  the  parties,  the  mistake 
In  selling  at  a  price  per  barrel  instead  of  at 
a  price  per  hundredweight  was  discovered. 
The  plaintiff  sued  to  recover  for  the  differ- 
ence, and  judgment  was  rendered  against  him 
upon  substantially  the  foregoing  facts.  It  is 
claimed  here  that  the  judgment  is  erroneous. 

That  the  act  of  the  agent  was  negligent  and 
wholly  unauthorized  cannot  be  questioned, 
but  this  fact  does  not  establish  liability.  The 
agent  was  acting  for  its  principal,  and  im- 
mediately notified  the  principal  of  Its  conduct. 
The  principal  then  had  the  option  of  affirming 
or  of  repudiating  the  unauthorized  act,  and 
was  called  upon  to  do  one  or  the  other. 
Prompt  action  by  the  plaintiff  might  have 
averted  loss.  It  is  not  certain  but  that  de- 
livery of  the  flour  might  have  been  prevented. 
The  right  to  rescind  was  clear,  since  the  let- 
ter to  Brookner  &  Duncan  containing  the  of- 
fer at  a  price  per  barrel  disclosed  upon  its 
face  that  a  mistake  had  been  made,  besides 
affording  some  notice  that  the  defendant  was 
not  a  general  agent  It  is  said  the  plaintiff 
did  not  discover  the  mistake  until  months 
had  passed.  The  agent,  however,  made  a 
prompt  statement  of  Its  conduct  for  the  in- 
formation of  its  principal,  and  it  was  the 
duty  of  the  principal  to  examine  the  report, 
and  determine  whether  or  not  he  was  sat- 
isfied, and  would  be  bound.  The  law  allows 
a  reasonable  time  for  this  purpose,  but  in 
commercial  transactions  of  this  character  a 
brief  time  is  a  reasonable  time  in  the  absence 
of  special  circumstances  extending  it.  The 
letter  reporting  the  sale  to  Brookner  &  Dun- 
can waB  indubitably  read  as  early  as  March 
14th,  and  the  plaintiff  cannot  be  heard  to  say 
that,  having  examined  his  agent's  report  he 
did  not  observe  its  contents.  He  had  knowl- 
edge of  the  unauthorized  sale  shortly  after  it 
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was  made.  With  such  knowledge  he  made 
no  attempt  to  disavow  It,  remained  silent  for 
some  five  months,  and,  according  to  the  rec- 
ord, still  has  the  proceeds  in  his  possession. 
This  being  true,  he  ratified  the  transaction, 
and  cannot  now  repudiate  it.  The  principles 
involved  are  all  fundamental  In  the  law  of 
agency. 

The  judgment  of  the  district  court  is  af- 
firmed. 


Ml  Kan.  72) 

SALINA  IMPLEMENT  &  SEED  CO.  v. 
HALEY. 

(Supreme  Court  of  Kansas.   Jan.  11.  1908.) 

1.  Sale— Breach  of  Warranty— Ketubn  to 
Seller. 

What  is  a  reasonable  time  within  which 
a  purchaser  should  return  a  machine,  sold  to 
him  on  condition  that  he  can  return  it  if  it 
does  not  meet  the  warranty  and  work  satisfac- 
torily, is  ordinarily  a  question  for  the  jury, 
where  there  is  conflicting  testimony  on  the 
proposition. 

2.  Same— Return  in  Reasonable  Time. 

While  such  purchaser,  in  order  to  rescind, 
is  required  to  return  the  machine  with  reason- 
able promptness,  after  giving  it  a  fair  test  and 
learning  of  its  defects,  the  sellerMs  not  in  a  posi- 
tion to  insist  that  there  was  unreasonable  de- 
lay where  the  purchaser  was  induced  to  keep 
the  machine  for  a  time  by  assurances  of.  the 
seller  that  he  would  put  it  in  working  order, 
and  by  his  attempts  to  do  so  if  the  machine  is 
promptly  returned  after  the  last  ineffectual 
attempt  of  the  seller  to  make  it  work  satis- 
factorily. 

fEd.  Note.— For  rises  in  point,  see  Cent.  Dig. 
vol.  43.  Sales,  fi  813.1 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Ottawa  Coun- 
ty ;  R.  K.  Itees,  Judge. 

Action  by  the  Salinu  Implement  &  Seed 
Company  against  W.  E.  Haley.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

H.  O.  Tobey.  for  plaintiff  in  error.  J.  L. 
King,  for  defendant  in  error. 

JOHNSTON,  C.  J.  On  August  26,  1905, 
the  Salina  Implement  &  Seed  Company, 
through  its  agent  S.  A.  Dixon,  sold  a  corn 
harvester  to  W.  E.  Haley,  the  price  being 
$125  if  paid  In  cash  and  $130  If  notes  prom- 
ising payment  In  the  future  were  given. 
Haley  took  the  machine  to  his  farm  and 
undertook  to  operate  it,  and  after  using  it 
more  or  less  until  September  4,  1905.  he  de- 
cided that  it  did  not  serve  the  purpose  for 
which  it  was  purchased,  nor  come  up  to  the 
conditions  of  the  warranty  under  which  it 
was  sold.  The  company,  claiming  that  there 
was  an  unconditional  sale,  brought  this  ac- 
tion to  recover  the  price  of  the  machine,  con- 
tending, also,  that  Haley  kept  the  machine 
an  unreasonable  time — much  longer  than  was 
necessary  for  a  test  of  its  working  qualities 
— and  also  that  when  Haley  complained  of 
the  machine  Dixon  demanded  that  if  he  was 
not  satisfied  he  should  return  the  machine, 
but  that  he  had  then  refused  to  do  so  or  to 


rescind  the  contract,  and  by  continuing  there- 
after to  use  the  machine  he  waived  any  right 
he  might  have  had  to  rescind  the  sale.  There 
was  proof,  and  plenty  of  it,  tending  to  show 
that  the  sale  was  made  under  a  warranty 
that  it  would  do  good  work,  and  that  Haley 
should  take  and  test  the  machine  by  use  un- 
til he  was  satisfied  that  it  met  the  require- 
ments of  the  warranty,  and  If  it  did  not  work 
to  his  satisfaction  he  could  return  it  to  the 
plaintiff.  There  was  a  conflict  in  the  testi- 
mony as  to  the  warranty,  and  also  as  to 
whether  Dixon  had  requested  Haley  to  re- 
turn the  machine  if  he  was  not  satisfied  with 
it,  but  the  findings  of  the  jury  were  that  the 
machine  was  warranted  to  do  good  work  but 
did  not ;  that  Haley  was  to  run  the  machine 
until  he  was  satisfied  that  it  would  work 
well  before  accepting  It;  and  that  if  it  did 
not  work  to  his  satisfaction  he  had  the  priv- 
ilege of  returning  it  to  the  company. 

It  is  contended  that  the  testimony  of  dis- 
interested witnesses,  and  that  which  is  most 
credible,  shows  that  the  sale  was  made  with- 
out a  warranty.  The  Jury  has  decided  what 
testimony  Is  most  worthy  of  credit,  and  its 
findings,  based  as  they  are  on  legal  evidence, 
puts  that  question  at  rest.  The  principal 
contention  is  that  the  test  of  the  machine 
was  not  honestly  made,  and  that  Haley  kept 
and  used  It  too  long  after  discovering  that  it 
was  unsatisfactory  to  justify  a  rescission  of 
the  contract  and  the  return  of  the  machine. 
It  was  the  duty  of  Haley  to  give  the  machine 
a  fair  test,  availing  himself  of  such  sugges- 
tions and  assistance  as  the  seller  could  ren- 
der, and  If  it  proved  defective  and  unsatis- 
factory he  was  then  entitled  to  rescind  the 
contract  and  return  the  machine,  providing  it 
was  done  within  a  reasonable  time.  In  speak- 
ing of  the  return  of  the  machine  in  case  it 
was  found  that  the  sale  was  made  upon  an 
agreement  that  if  the  machine  did  not  prove 
satisfactory  to  Haley  it  might  be  returned, 
the  court  properly  charged  the  jury  that:  "If 
in  his  honest  judgment  it  did  not  so  operate 
he  would  have  a  right  to  return  the  machine 
and  cancel  the  contract,  but,  under  such  cir- 
cumstances, it  would  be  his  duty  to  return 
the  machine  with  reasonable  promptness,  af- 
ter having  used  the  machine  for  such  a  rea- 
sonable time  as  would  be  required  to  give 
the  machine  a  fair  test,  and,  if  he  failed  to 
return  the  machine  within  a  reasonable  time 
after  having  discovered  the  defects,  he  will 
be  deemed  to  have  waived  them,  unless  his 
delay  in  returning  the  machine  and  rescind- 
ing the  contract  was  occasioned  by  the  prom- 
ises of  the  plaintiff  to  fix  the  machine  so 
that  it  would  work.  In  a  transaction  of  this 
kind  both  parties  are  required  to  act  in  good 
faith,  and  neither  can  be  permitted  to  take 
advantage  of  his  own  wrong." 

What  is  a  reasonable  time  within  which  to 
return  property  so  sold,  and  accomplish  a 
rescission,  is  a  question  of  fact  for  the  jury 
where  there  Is  supi>orting  testimony.  Cook- 
ingham  v.  Dusa,  41  Kan.  229,  21  Pac.  95. 
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Here,  as  we  have  seen,  the  trial  of  the  ma- 
chine was  begun  on  Saturday,  August  26th, 
and  upon  the  following  Tuesday  Haley  noti- 
fied the  agent  that  it  did  not  work  properly. 
On  Wednesday  Dixon  sent  his  man  to  Haley's 
farm  to  adjust  the  machine,  and,  not  suc- 
ceeding, it  was  brought  in  to  Dixon's  store 
for  repairs.  Afterwards,  Haley  took  it  out 
and  worked  with  it  most  of  the  time  until 
Saturday,  but  as  it  would  not  bind  satisfac- 
torily he  brought  it  back  to  Dixon  for  other 
repairs  and  adjustment  Dixon  put  on  a 
new  chain  tightener,  which  it  was  hoped 
would  remedy  the  defect.  It  would  not  work 
well,  however,  and  on  Monday,  September 
4th,  Haley  and  Dixon  took  the  machine  to 
a  blacksmith,  who  put  on  a  new  knotter  for 
them.  Again  Haley  tried  the  machine  for 
a  short  time,  but  finding  that  the  defects  had 
not  been  overcome  he  abandoned  any  further 
tests,  and  turned  the  machine  back  to  Dixon. 
Under  the  testimony  it  was  a  fair  question 
for  the  jury  whether  the  test  was  made  in 
good  faith,  and  whether  under  the  circum- 
stances the  machine  was  returned  within  a 
reasonable  time.  It  is  true  that  Haley  used 
the  machine  from  time  to  time  for  more 
than  a  week,  and  actually  cut  considerable 
corn,  but  at  no  time  did  the  machine  properly 
bind  the  corn.  At  first  Haley  appears  to  have 
thought  that  the  failure  was  due  to  the  new 
paint  and  that  after  the  machine  was  operat- 
ed for  a  time  it  would  do  better  work.  Dixon 
appears  to  have  proceeded  on  the  theory  that 
the  defects  could  be  remedied,  as  he  made  re- 
peated efforts  to  repair  the  machine,  which 
continued  until  it  was  finally  returned  to 
him.  The  plaintiff  is  hardly  in  a  position 
to  insist  that  the  test  was  unreasonably  long 
when  it  and  its  agent  were  assisting  Haley 
in  making  the  test  until  the  last  day,  and 
holding  out  assurances  that  they  could  reme- 
dy the  defects.  It  is  fairly  inferable  that  the 
delay  in  returning  the  machine  was  induced 
in  great  part  by  the  assurances  of  Dixon  that 
the  machine  could  be  made  to  work  satis- 
factorily, and  his  continued  efforts  to  adjust 
it  Since  the  machine  was  returned  promptly 
after  the  last  ineffectual  attempt  of  plain- 
tiff to  adjust  the  machine  and  put  it  in  work- 
ing order,  the  plaintiff  has  no  right  to  insist 
that  the  delay  was  unreasonable.  There  is 
nothing  substantial  in  the  objections  to  the 
rulings  on  the  admission  of  evidence  or  to 
the  Instructions  given  by  the  court 
The  judgment  will  be  affirmed. 


(77  Kan.  184) 

BELKNAP  HARDWARE  CO.  v.  SLEETH 
et  al. 

(Supreme  Court  of  Kansas.   Jan.  11,  1906.) 

1.  Writ  of  Ebbob— Findings— Review. 

This  court  may  re-examine  the  findings  of 
the  district  court  based  entirely  upon  written 
and  documentary  evidence,  when  the  case  is  pre- 
sented here  in  practically  the  same  aspect  as  in 
the  trial  court. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |  3905.] 


2.  Evidence  —  Presumptions  —  Refusal  to 

Testify. 

Where  the  deposition  of  a  nonresident  par- 
ty is  taken  at  the  instance  of  the  adverse  party, 
the  refusal  of  such  witness  to  testify  to  ma- 
terial matters  appearing  to  be  within  his  knowl- 
edge, where  no  sufficient  reason  is  given  for 
such  refusal,  is  the  denial  of  a  substantial 
right,  and  warrants  the  inference  that  the  mat- 
ter or  information  so  withheld,  would,  if  di- 
vulged, have  been  unfavorable  to  such  witness, 
and  of  benefit  to  the  party  seeking  it. 

fEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20.  Evidence,  5  96.] 

8.  Sake. 

Usually,  fraud,  if  it  exists,  is  disclosed  by 
the  condition  of  the  parties,  the  details  of  the 
transaction,  and  the  surrounding  circumstances, 
and  the  presumption  arising  from  the  refusal  of 
a  party  when  examined  as  a  witness,  to  give 
the  material  details  of  a  transaction  under  in- 
vestigation, within  his  knowledge,  should  be  add- 
ed to  the  facts  and  circumstances  proven,  in 
determining  the  good  faith  of  such  transaction. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  20,  Evidence,  §  96.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Greenwood 
County ;  G.  I.  Alkman,  Judge. 

Action  by  the  Belknap  Hardware  Company 
against  Henry  B.  Sleeth  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror. Reversed. 

This  was  an  action  In  the  nature  of  eject- 
ment by  the  Belknap  Hardware  Manufactur- 
ing Company,  to  recover  820  acres  of  land, 
from  Henry  E.  Sleeth  and  Jessie  Sleeth,  hte 
wife,  who  claim  to  be  the  owners,  and  W.  L. 
Jost  and  wife,  tenants  upon  the  land.  The 
following  undisputed  facts  appeared  upon  the 
trial:  Ross  Burget  of  Brookston,  Ind.,  was 
engaged  In  the  hardware  business  at  that 
place  until  December  19,  1901,  when  he  trad- 
ed his  stock  for  the  land  in  question.  The 
consideration  named  in  the  deed  was  $6,400. 
Of  this  he  paid  (1,000  In  money,  the  re- 
maining $6,400  was  the  amount  of  the  goods. 
At  the  time  of  this  exchange  he  was  Indebted 
to  various  wholesale  houses  for  goods  pur- 
chased, among  others  to  the  plaintiff  company 
of  Louisville,  Ky.  On  September  1,  1902, 
he  made  a  mortgage  upon  the  land  to  Hender- 
son Burget,  his  father,  purporting  to  secure 
an  Indebtedness  of  $8,000.  The  plaintiff  sued 
Ross  Burget  in  a  circuit  court  in  Indiana, 
and  on  May  1, 1903,  recovered  a  judgment  for 
$472.30  and  costs,  upon  Its  claim  for  goods 
so  furnished.  On  May  22,  1903,  the  plaintiff 
sued  Burget  upon  this  judgment  in  the  dis- 
trict court  of  Greenwood  county,  attached 
this  land,  and  caused  constructive  service 
to  be  made  upon  Burget ;  the  first  publication 
was  June  11,  1903.  Judgment  was  rendered 
in  that  action  September  3,  1903,  finding 
$479.30  due  to  the  plaintiff,  and  ordering  the 
land  so  attached  to  be  sold  to  satisfy  that 
amount  and  the  costs.  Such  further  proceed- 
ings were  had  in  that  action  that  the  lands 
were  sold,  the  sale  confirmed,  a  certificate  is- 
sued, and  on  May  22,  1905,  a  sheriff's  deed 
was  executed  to  the  plaintiff,  conveying  the 
land,  and  thereupon  this  action  was  commenc- 
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ed.  Sleeth  and  wife  claim  to  have  purchas- 
ed this  land,  and  It  was  conveyed  to  them 
by  a  deed  bearing  date  March  28,  1003,  ex- 
pressing a  consideration  of  $0,600— recorded 
In  Greenwood  county  June  4,  1003.  Ross 
Burget  inspected  this  land  about  the  time  he 
purchased  it,  and  rented  It  to  Jost,  and  the 
latter  remained  in  possession  as  tenant  until 
January  1,  1004.  Neither  of  the  Sleeths  ever 
saw  the  land.  The  rents  were  paid  by  Jost 
to  Ross  Burget,  as  the  alleged  agent  of  the 
Sleeths,  and  by  such  agent  paid  over  to  Hen- 
derson Burget,  and  credited  on  the  mortgage. 
Jost  had  not  accounted  for  the  rents  except 
to  Ross  Burget.  On  November  25,  1004,  Ross 
Burget  was  adjudged  a  bankrupt  in  the  prop- 
er court  In  Indiana,  and  was  discharged  from 
his  debts  as  a  bankrupt,  May  18,  1006.  The 
plaintiff  company  claims  that  tbe  conveyance 
to  the  Sleeths  was  fraudulent  and  void,  while 
they  claim  that  It  was  a  valid  transfer.  The 
action  was  tried  without  a  Jury,  and  Judg- 
ment was  rendered  for  the  defendants.  The 
plaintiff  brings  the  case  here  for  review. 

Howard  J.  Hodgson,  for  plaintiff  in  error. 
D.  B.  Fuller,  for  defendants  in  error. 

BENSON,  J.  (after  stating  the  facts  as 
above).  The  only  question  In  this  case  Is 
whether  the  conveyance  from  Ross  Burget  to 
Henry  E.  Sleeth  and  wife  was  made  in  good 
faith,  or  whether  It  was  fraudulent  as  to 
creditors.  The  evidence  bearing  upon  this 
issue  was  written,  consisting  of  depositions 
and  documents;  only  one  witness  testified 
orally,  and  his  testimony  related  solely  to  the 
value  of  the  land.  The  case  Is  presented 
here  In  about  the  same  attitude  as  In  the 
district  court.  While  the  findings  of  the  trial 
court  in  such  a  situation  are  entitled  to 
careful  consideration,  and  in  doubtful  cases 
will  turn  the  scale  In  favor  of  affirmance, 
still  where  all  the  material  testimony  Is  In 
writing,  and  the  case  is  presented  here  In 
practically  the  same  aspect  as  in  the  trial 
court,  such  findings  are  not  absolutely  con- 
trolling, and  will  not  be  sustained  if  clearly 
overborne  by  the  weight  of  the  evidence. 
Robinson  v.  Melvin,  14  Kan.  484;  Durham  v. 
Carbon  Coal  &  Min.  Co.,  22  Kan.  232;  Bank 
v.  Mcintosh,  72  Kan.  003,  84  Pac.  535.  The 
depositions  consisted  of  the  testimony  of  the 
defendant,  Henry  E.  Sleeth,  Ross  Burget,  his 
grantor,  and,  as  Sleeth  testified,  his  agent, 
and  Henderson  Burget  the  father  of  Ross 
Burget  The  testimony  of  the  last-named  wit- 
ness was  however  quite  unimportant  upon 
the  issue  tried.  Thus  It  appears  that  the 
case  was  practically  submitted  on  the  deposi- 
tions of  the  defendant  and  his  agent.  The 
admissions  of  a  party  are,  as  stated  by  Jus- 
tice Brewer  in  Durham  v.  Carbon  Coal  & 
Min.  Co.,  supra,  good  against  him. 

In  addition  to  the  facts  above  stated  the 
evidence  disclosed  that  Ross  Burget  rented 
this  land  to  Mr.  Jost,  who  occupied  it  under 
such  contract  from  March  1,  1002,  until  the 


spring  of  1005,  and  all  rents  were  paid  to 
Burget  during  that  time  after  allowing 
credits  for  expenses  and  Improvements,  The 
Sleeths  had  no  communications  or  dealings 
with  the  tenant  whatever.  Burget  visited 
this  land  in  February,  1003,  and  in  March, 
1003,  made  the  deed  to  the  Sleeths  In  Indi- 
ana, where  they  all  resided.  Henry  E.  Sleeth 
was  a  farm  hand,  working  for  Henderson 
Burget  part  of  the  time.  He  had  no  property 
except  an  unimproved  town  lot.  He  never 
saw  the  land  and  made  no  inquiries  about  it 
except  of  Ross  Burget  and  Henderson  Burget. 
He  testified  that  he  verbally  appointed  Ross 
Burget  his  agent  to  collect  the  rents,  and  that 
the  rents  were  turned  over  to  Henderson 
Burget  to  apply  on  the  mortgage  upon  the 
land.  He  was  not  able  to  give  a  statement 
of  rents  so  received  and  applied  on  the  mort- 
gage. The  deed  to  Sleeth  bears  date  March 
20, 1003,  and  the  depositions  show  that  it  was 
delivered  April  15,  1003.  The  consideration 
expressed  is  $0,600.  Sleeth  testified  that  he 
paid  $2,600  in  cash  some  time  In  1003,  and 
assumed  a  mortgage  of  $7,000  to  Henderson 
Burget,  and  that  this  money  was  from  the 
savings  of  wages  and  from  gifts,  but  that 
the  largest  gift  he  ever  received  was  $50.  He 
gave  vague  and  Indefinite  testimony  about  do- 
ing business  with  banks,  and  when  asked 
from  which  bank  or  either  he  had  drawn 
the  money  he  said:  "It  might  have  been 
drawn  from  either,  but  not  all  of  It  from 
either  bank  or  any  bank."  In  a  later  deposi- 
tion he  was  asked,  "Where  did  you  have  this 
money  on  deposit  or  in  safety  prior  to  the 
time  you  made  payment  to  Mr.  Burget?"  His 
answer  was:  "I  didn't  have  it  on  deposit" 
It  does  not  appear  that  he  sold  the  lot  re- 
ferred to  to  raise  the  money,  and  he  gave  no 
other  explanation  of  tbe  source  from  which 
he  received  It  He  beard  of  tbe  litigation 
affecting  this  land  in  the  summer  of  1003,  but 
took  no  action  in  the  matter.  Ross  Burget 
testified  that  be  collected  the  rents  and  ap- 
plied them  on  the  mortgage  down  to  the 
spring  of  1005,  and  that  tbe  mortgage  debt 
was  reduced  from  $7,000  to  $4,000,  between 
April  15,  1003,  to  the  spring  of  1005,  but 
that  he  made  no  payment  thereon  except  the 
application  of  the  rents,  from  which  the  cost 
of  fencing  and  other  expenses  were  deducted, 
but  neither  Sleeth  nor  Burget  presented  any 
account  or  statement  of  such  rents  or  ex- 
penses, although  repeatedly  called  for  in  their 
examination  as  witnesses.  The  land  appears 
to  have  remained  In  the  control  and  dominion 
of  Burget  down  to  the  spring  of  1005,  when 
Sleeth  himself  made  a  lease  upon  it  Dur- 
ing the  two  years  between  the  date  of  the 
deed  and  that  time,  Burget  had  attended 
to  the  rents,  improvements,  and  expenses, 
and  applied  the  proceeds  upon  the  mortgage 
exactly  as  he  might  have  done  had  the  deed 
not  been  made,  except  he  says  that  he  ex- 
hibited the  statements,  accounts  of  rents, 
etc..  to  Sleeth. 
The  evidence  discloses  a  transaction  of 
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such  nature  and  with  such  circumstances  as 
to  challenge  careful  scrutiny  to  ascertain 
whether  the  conveyance  was  In  good  faith. 
It  seems  that  Mr.  Sleeth  never  visited  this 
farm  for  which  he  claims  to  have  paid  $2,- 
600  cash,  and  agreed  to  pay  $7,000  more; 
that  he  made  no  inquiries  of  the  tenant  or 
of  others  in  the  locality;  that  he  could  not 
or  would  not  disclose  how  he  obtained  the 
money;  that  his  statements  about  having 
part  of  It  in  bank  were  contradicted  by  his 
later  deposition ;  that  he  took  no  steps  to 
protect  his  interest  when  informed  that  the 
property  was  in  litigation ;  that  his  grantor 
■was  financially  embarrassed,  and  soon  be- 
came bankrupt;  that  he  could  not  or  would 
not  give  a  statement  of  rents  received  and 
expenses  paid;  that  the  entire  management 
down  to  the  spring  of  1905  was  left  with  the 
grantor,  even  to  the  making  and  allowance 
for  improvements ;  that  without  showing  any 
money  received  except  the  rents  for  two 
years,  less  expenses  and  cost  of  Improve- 
ments, the  amount  of  which  he  refused  to 
give,  he  had  still  "educed  the  mortgage  by 
$3,000,  hut  would  give  no  account  of  pay- 
ments thereon;  that  the  deed  was  dated  in 
March,  1903,  and  yet  no  claim  was  made  of 
any  payment  until  April  15th;  and  that  he 
refused  to  account  for  the  delay  In  record- 
ing it.  These  are  among  the  circumstances 
that  demanded  attention,  and  called  for  ex- 
planation. 

A  still  more  serious  matter,  however,  is 
presented.  Both  Henry  E.  Sleeth  and  Ross 
Burget  were  twice  examined  touching  these 
matters  from  which  the  foregoing  facts  ap- 
pear. In  the  course  of  the  examinations  of 
Mr.  Sleeth  in  December,  1905,  as  a  witness 
for  the  plaintiff,  the  following  appears  in  the 
record:  "Q.  Who  occupied  this  farm  at  the 
time  you  received  it?  A.  Mr.  Jost  Q.  State 
the  nature  of  your  contract  with  Mr.  Jost? 
(Questiou  objected  to  by  defendant  as  incom- 
petent, and  on  the  advice  of  counsel  witness 
refuses  to  answer.)  Q.  What  accounting,  If 
any,  has  Mr.  Jost  made  to  you;  If  any,  so 
state?  A.  Made  none,  except  through  agents. 
Q.  What  agent  or  agents  other  than  Mr.  Ross 
Burget  have  you  employed  to  look  after  the 
farm?  (Defendant  objects  to  question  for 
the  reason  It  is  not  proper  examination  in 
chief,  and  Is  not  relevant  or  material,  and 
witness  is  therefore  advised  not  to  answer.)" 
In  his  subsequent  examination  in  August, 
1906,  appears  the  following :  "Q.  If  you  had 
any  conversation  with  Mr.  Ross  Burget  with 
reference  to  the  purchase  of  this  land  prior 
to  March  28th,  1903,  you  may  so  state,  and 
what  that  conversation  was.  (Witness  re- 
fuses to  answer  on  advice  of  his  counsel.) 
Q.  If  you  disposed  of  any  property  for  the 
purpose  of  raising  the  twenty-six  hundred 
dollars  purchase  money,  you  may  so  state, 
what  properties  It  were,  and  when  disposed 
of.  (Witness  refuses  to  answer  on  advice 
of  counsel.)  Q.  Who  presented]  you  the 
note  of  eight  thousand  dollars  which  the 


mortgage  secured  and  what  was  the  total 
amount  of  credit,  set  out  on  the  note,  with 
reference  to  the  final  accounting?  (Witness 
refuses  to  answer  on  advice  of  counsel.  The 
attorney  for  the  plaintiff  Insists,  and  de- 
mands that  the  foregoing  question  be  an- 
swered because  of  its  materiality.)  Q.  Why 
do  you  know  that  all  the  rents  and  profits 
from  this  land  has  been  applied  on  said 
note?  (Witness  refuses  to  answer  on  advice 
of  counsel.)  Q.  If  Ross  Burget  ever  tender- 
ed to  you  a  receipt  or  memoranda  in  his  ac- 
counting to  you  as  your  agent,  you  may  so 
state,  and  what  the  receipt  or  memorandum 
was?  (Witness  refuses  to  answer  on  advice 
of  counsel.)  Q.  What  compensation,  if  any, 
did  you  make  to  Mr.  Ross  Burget  for  his 
services  as  your  agent?  (Witness  refuses 
to  answer  on  advice  of  counsel.)  Q.  Upon 
what  terms  and  conditions  was  this  land 
renting  for  at  the  time  you  received  the 
deed?  (Defendant  objects  to  the  question. 
Witness  refuses  to  answer  on  advice  of  his 
counsel.)  Q.  State  how  much  credit  has  been 
given  you  on  this  note  at  the  present  time? 
(Witness  refuses  to  answer.)  Q.  What  terms 
and  conditions  did  you  authorize  Mr.  Burget 
to  contract  with  Mr.  Jost  for  the  rent  of  this 
land?  (The  defendant  objects  to  the  ques- 
tion, and  witness  refuses  to  answer  on  ad- 
vice of  counsel.)  Q.  Explain  why  you  did 
not  forward  the  deed  to  Greenwood  county, 
Kansas,  for  record  immediately  upon  its  re- 
ceipt from  Ross  Burget?  (Witness  refuses 
to  answer  on  advice  of  counsel.)  Q.  If  Jes- 
sie Sleeth,  your  wife,  paid  no  part  of  this 
purchase  money,  and  had  no  other  interest 
in  the  purchase  of  the  land  other  than  your 
wife,  explain  why  the  deed  of  conveyance 
was  made  to  you  and  Jessie  Sleeth  jointly. 
(Defendant  objects  to  the  question  and  wit- 
ness refuses  to  answer  on  advice  of  counsel.)" 
In  taking  the  deposition  of  Ross  Burget  the 
plaintiff  encountered  like  evasions  and  re- 
fusals In  several  instances. 

In  the  course  of  these  examinations  Mr. 
Sleeth  testified  generally  that  be  had  acted  in 
good  faith  and  without  fraud,  and  the  per- 
tinency of  the  foregoing  question  is  appar- 
ent. He  was  the  principal  party  defendant 
and  a  nonresident  of  Kansas.  The  Civil 
Code  provides:  "Any  party  to  a  civil  action 
or  proceeding  may  compel  any  adverse  party 
or  person  for  whose  benefit  such  action  or 
proceeding  is  instituted,  prosecuted  or  de- 
feuded,  at  the  trial  or  by  deposition  to  tes- 
tify as  a  witness  in  the  same  manner  and 
subject  to  the  same  rules,  as  other  witness- 
es." The  plaintiff  therefore  had  a  clear  right 
to  the  evidence,  not  to  such  only  as  the  wit- 
ness felt  inclined  to  give,  but  to  all  that  was 
within  his  knowledge  pertinent  to  the  issue. 
He  had  no  right  to  withhold  such  testimony 
"on  the  advice  of  counsel,"  or  otherwise. 
This  is  now  conceded,  and  counsel  represent- 
ing him  on  the  trial  and  in  this  court  (but 
not  In  the  taking  of  the  deposition)  says,  in 
his  brief,  regarding  these  strictures  of  op- 
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posing  counsel,  concerning  such  refusal:  "No 
exception  can  be  taken  to  the  strictures  of 
counsel  in  this  regard.  But  he  should  re- 
member that  when  he  scores  Sleeth's  counsel 
he  exonerates  Sleeth.  These  depositions  were 
taken  about  the  time  the  news  of  the  taking 
of  the  depositions  of  H.  H.  Rogers  in  New 
York  in  the  Standard  Oil  investigation  reach- 
ed Indiana.  The  matter  of  objecting  to  testi- 
mony 'on  the  advice  of  counsel'  was  new,  and 
Sleeth's  counsel  could  not  resist  the  tempta- 
tion to  try  his  hand  at  it.  The  temptation 
was  very  great  to  a  young  lawyer."  This 
may  explain  the  misconduct,  but  does  not  ob- 
viate the  consequences.  The  fact  remains 
that  the  defendant,  in  a  proceeding  in  the 
action,  wrongfully  deprived  the  plaintiff  of  a 
substantial  right.  We  are  not  advised  what 
procedure  Is  provided  in  the  Jurisdiction 
where  the  depositions  were  taken  to  compel 
a  refractory  witness  to  answer.  We  may  sup- 
pose that  It  Is  ample,  but  the  question  re- 
mains, what  effect  should  such  conduct  have 
In  the  consideration  of  a  case  where  the  suc- 
cessful party  thus  living  beyond  the  Juris- 
diction of  the  court  has  refused  to  testify  in  a 
material  matter  in  behalf  of  the  opposing 
party?  It  must  be  conceded  that  the  benefit 
of  all  reasonable  presumptions  arising  from 
his  refusal  should  be  given  to  the  other  party. 
The  conduct  of  a  party  in  omitting  to  pro- 
duce evidence  peculiarly  within  his  knowl- 
edge frequently  affords  occasion  for  presump- 
tions against  him.  Klrby  v.  Tallmadge,  160 
U.  8.  379, 16  Sup.  Ct.  349,  40  L.  Ed.  463.  This 
rule  has  been  often  applied  where  a  party 
withholds  evidence  within  his  exclusive  pos- 
session, where  the  circumstances  were  such 
as  to  Impel  an  honest  man  to  produce  the 
testimony.  In  this  case  the  witness  not  only 
failed,  but  refused,  to  testify  concerning  ma- 
terial matters  that  must  have  been  within 
his  knowledge.  In  a  case  involving  such 
contumacy  of  a  party  as  a  witness  it  was 
said:  "It  seems  plain  to  us  that  there  is  a 
stronger  presumption  to  be  raised  against  a 
party  in  whose  possession  the  facts  must  be, 
If  they  exist,  by  which  suspicion  would  be 
removed,  and  all  question  as  to  the  propriety 
of  his  conduct  be  set  at  rest,  who  stolidly 
refuses,  without  the  suggestion  of  a  reason, 
to  aid  the  court  In  arriving  at  the  truth." 
Aragon  Coffee  Co.  v.  Rogers,  105  Va.  51',  52  S. 
E.  843,  846.  In  that  ease  the  witness  testified 
that  he  had  given  full  value  for  the  note  in 
suit,  but  when  called  upon  to  explain  the 
transaction,  he  met  the  inquiries  with  eva- 
sion, equivocation,  and  refusal  to  answer. 
"When  a  witness  who  evades  cross-examina- 
tion Is  the  chief  party  in  Interest,  or  one 
who  is  plainly  seeking  to  screen  him,  his 
testimony  In  his  own  favor  ought  to  be  dis- 
regarded when  it  needs  explanation.  It  is  to 
be  presumed  that,  when  a  witness  refuses  to 
explain  what  he  can  explain,  the  explanation 
would  be  to  his  prejudice."  Heath  v.  Wa- 
ters, 40  Mich.  457,  Syl.  "It  has  been  more 
than  once  said  that  the  testimony  In  a  case 


often  consists  In  what  Is  not  proved  as  well 
as  In  what  Is  proved.  Where  withholding 
testimony  raises  a  violent  presumption  that 
a  fact  not  clearly  proved  or  disproved  exists, 
it  is  not  error  to  allude  to  the  fact  of  with- 
holding, as  a  circumstance  strengthening  the 
proof.  That  was  all  that  was  done  here." 
Frlck  v.  Barbour,  64  Pa.  120.  "The  con- 
sciousness indicated  by  conduct  may  be,  not 
an  indefinite  one  affecting  the  weakness  of 
the  cause  at  large,  but  a  specific  one  con- 
cerning the  defects  of  a  particular  element 
in  the  cause.  The  failure  to  bring  before  the 
tribunal  some  circumstance,  document,  or  wit- 
ness, when  either  the  party  himself  or  his 
opponent  claims  that  the  facts  would  thereby 
be  elucidated,  serves  to  indicate,  as  the  most 
natural  inference,  that  the  party  fears  to  do 
so,  and  this  fear  is  some  evidence  that  the 
circumstances  or  document  or  witness,  if 
brought,  would  have  exposed  facts  unfavor- 
able to  the  party.  These  Inferences,  to  be 
sure,  cannot  fairly  be  made  except  upon  cer- 
tain conditions;  and  they  are  also  open  al- 
ways to  explanation  by  circumstances  which 
make  some  other  hypothesis  a  more  natural 
one  than  the  party's  fear  of  exposure.  But 
the  propriety  of  such  an  inference  in  gener- 
al is  not  doubted.  The  nonproductlon  of  evi- 
dence that  would  naturally  have  been  pro- 
duced by  an  honest  and  therefore  fearless 
claimant  permits  the  Inference  that  Its  tenor 
Is  unfavorable  to  the  party's  cause.  Ever 
since  the  case  of  the  chimney  sweeper's  jew- 
el, this  has  been  a  recognized  principle." 
Wigmore  on  Evidence,  §  285.  The  conduct 
of  a  party  as  a  witness,  and  his  refusal  to 
give  frank  explanations  of  the  transaction 
under  investigation,  are  commented  on  by 
Mr.  Justice  Burch  In  Flncke  v.  Bundrlck,  72 
Kan.  182,  83  Pac.  403,  4  L.  R.  A.  (N.  S.)  820, 
where  the  reasonable  inferences  from  evasions 
were  drawn  and  applied. 

A  careful  reading  of  the  testimony  of  the 
defendant  in  error,  contained  In  the  two 
depositions,  convinces  us  that  the  principles 
embraced  in  the  foregoing  quotations  are  ap- 
plicable, and  the  natural  inference  is  that 
the  details  and  explanations  called  for  and 
withheld  would  have  shown  the  falsity  of 
his  claim  that  the  transaction  was  in  good 
faith,  in  view  also  of  their  Inherent  improb- 
ability, as  evinced  by  his  entire  conduct. 
Little  need  be  said  about  the  like  refusals 
of  Ross  Burget  He  was  the  defendant's 
grantor,  and  both  testified  that  he  was  the 
defendant's  agent.  His  refusals  were  prompt- 
ed by  the  same  advice,  and  presumably  were 
rooted  In  the  same  reason,  and  the  same  pre- 
sumption must  apply. 

This  was  an  action  where  the  greatest 
liberality  in  the  presentation  of  the  evidence 
consistent  with  orderly  practice  ought  to 
have  been  allowed.  The  transaction  was  In  a 
distant  state,  and  between  persons  whose  in- 
terests were  hostile  to  the  plaintiff.  Com- 
menting upon  such  a  situation,  the  Supreme 
Court  of  the  United  States  has  said:  "Par- 
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ties  contemplating  a  fraud  frequently  pursue 
such  devious  courses  to  conceal  their  designs, 
and  resort  to  such  subtile  practices  to  mis- 
lead their  unsecured  creditors,  that  the  fraud 
becomes  Impossible  to  detect,  unless  the  door 
be  swung  wide  open  for  the  admission  of  all 
testimony  having  any  possible  bearing  upon 
the  question.  Facts  which  to  the  court  might 
seem  of  no  pertinence  and  be  rejected  as  hav- 
ing no  legal  tendency  to  show  knowledge  of 
the  fraud  might  be  considered  by  the  jury 
as  significant  and  indicative  of  a  guilty  par- 
ticipation. Even  negative  evidence  may  some- 
times have  a  positive  value."  Sonnentheil  v. 
Moerleln  Brewing  Co.,  172  U.  S.  401,  410,  19 
Sup.  Ct  233,  43  L.  Ed.  492.  "It  is  true,  as 
contended,  that  honesty  and  fair  dealing  are 
presumed,  and  that  one  charging  fraud  must 
prove  the  same;  but  direct  proof  of  a  dis- 
honest transfer  of  property  can  seldom  be 
procured.  'A  fraudulent  purpose  is  known 
only  to  the  parties  to  the  transaction,  and 
they  do  not  hasten  to  tell  It.  As  a  rule,  there- 
fore, fraud  Is  disclosed  only  by  the  condition 
of  the  parties,  the  details  of  the  transaction, 
and  the  surrounding  circumstances.' "  Cox 
v.  Cox,  39  Kan.  121,  17  Pac.  847. 

The  conditions  of  the  parties  and  the  de- 
tails and  circumstances  of  this  transaction 
were  all  proper  subjects  of  evidence,  and  the 
defendant  having  wrongfully  refused  to  give 
such  evidence  ought  not  to  profit  thereby. 
The  presnniptiou  against  him  arising  upon 
such  refusal  must  be  added  to  all  the  facts 
and  circumstances  proven,  and,  upon  the 
whole  case  thus  presented,  we  are  constrained 
to  hold  that  the  finding  In  favor  of  the  de- 
fendant cannot  be  sustained. 

Wherefore  the  Judgment  is  reversed,  and  a 
now  trial  ordered. 


(77  Kan.  766) 

CABTER  v.  BOTTS  et  al. 
(Supreme  Court  of  Kansas.    Jan.  11,  1908.) 

1.  Adoption— Proceedings   Tuebefob  — Va- 
lidity. 

Under  Laws  1905.  n.  204.  c.  190,  establish- 
ing juvenile  courts,  ana  providing  in  section  5 
(page  207)  that  on  the  filing  of  a  petition  setting 
forth  that  a  child  is  dependent,  negjected  or 
delinquent,  the  parents  of  the  child,  if  living  and 
their  residence  known,  shall  be  notified  of  the 
proceedings,  where  the  residence  of  the  mother 
of  a  child  was  known  at  the  time  of  the  pro- 
ceedings, and  she  was  not  notified,  the  proceed- 
ings were  void  for  want  of  jurisdiction,  and 
hence  the  probation  officer  was  in  no  sense  the 
child's  guardian,  could  not  bind  the  mother  by 
his  consent  to  an  adoption,  and  the  adoption 
proceedings  were  void. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Adoption,  §§  7-10,  18-21.] 

2.  Habeas  Cobpus— Custody  and  Contbol 
of  Child. 

A  mother  of  high  character  who  was  well 
able  to  take  care  of  her  infant  daughter  was  en- 
titled to  her  custody,  though  parties  who  had  at- 
tempted to  adopt  the  child  under  proceedings 
subsequently  declared  void  were  in  better  pecun- 
iary circumstances  than  the  mother. 

[Ed.  Note— For  cases  In  point,  see  Cent.  Dig. 
vol.  25.  Habeas  Corpus,  §  84;  vol.  37,  Parent 
and  Child,  §g  4-32.] 


Original  proceedings  In  habeas  corpus  by 
Patsy  Carter  against  J.  F.  Botts  and  an- 
other.   Writ  allowed. 

D.  E.  Henderson  and  L.  A.  Knox,  for  plain- 
tiff. H.  L.  Burgess  and  J.  B.  Thorn,  for  de- 
fendants. 

PEB  CUBIAM.  This  is  an  original  pro- 
ceeding in  habeas  corpus,  brought  by  a  moth- 
er to  obtain  the  custody  of  her  daughter  nine 
years  old.  The  uncontested  findings  of  fact 
made  by  a  commissioner  appointed  to  take 
the  evidence  leave  little  to  be  decided. 

The  findings  are  conclusive  that  the  peti- 
tioner, Patsy  Carter,  has  done  nothing  which 
would  operate  as  a  relinquishment  or  aban- 
donment of  her  child  to  the  respondents. 
The  findings  are  further  conclusive  that  the 
respondents  knew  very  well  where  Patsy 
Carter  lived  at  the  time  of  the  juvenile  court 
proceedings.  She  was  not  notified,  there- 
fore the  proceedings  are  void  for  want  of 
jurisdiction.  Laws  1905,  p.  2b7,  c.  190,  8  5. 
This  being  true,  the  probation  officer  was 
in  no  sense  the  child's  guardian,  he  could  not 
bind  her  mother  by  his  consent  to  an  adop- 
tion, and  the  adoption  proceedings  are  ut- 
terly void.  It  would  seem  that  after  the 
respondent  J.  F.  Botts  had  taken  the  child, 
as  he  thought  permanently,  had  assumed  all 
the  obligations  of  a  parent  to  her,  had  un- 
dertaken to  guard  and  keep  her,  to  furnish 
her  a  home,  supply  her  needs,  nourish  her 
and  cherish  her,  he  ought  not  to  have  sworn 
she  was  "destitute,  homeless,  abandoned,  and 
dependent  upon  the  public  for  support," 
brunded  her  a  waif  and  a  stray,  and  procur- 
ed a  juvenile  court  judgment  to  that  effect, 
especially  when  he  knew  a  good  home  and  a 
devoted  mother  were  waiting  for  the  child 
only  a  few  miles  away.  Doubtless  he  is 
unlearned  in  the  law,  and  does  not  under- 
stand the  character  of  the  proceeding;  but 
it  was  In  fact  an  outrageous  attempt  to  pros- 
titute a  beneficent  statute  to  fraudulent  uses. 

There  remains  only  the  welfare  of  the 
child  to  be  considered.  The  court  knows  of 
no  better  custodian  for  a  little  girl  than  her 
mother,  when  the  mother  is  of  high  char- 
acter, well  situated  to  take  care  of  her,  has 
proved  her  ability  to  rear  a  daughter,  and 
bears  for  her  children  the  full  measure  of  a 
mother's  love.  The  search  for  some  one  to 
stand  "in  loco  parentis''  Is  very  brief  when 
a  capable,  worthy,  and  affectionate  mother, 
who  has  done  nothing  to  impair  her  right, 
pleads  for  the  privilege  in  respect  to  the 
child  she  bore.  The  better  financial  resources 
of  the  respondents  cannot  be  allowed  to  turn 
the  scale.  Children  born  in  mangers  and  in 
the  humblest  log  cabins  have  been  known 
to  do  well. 

The  initial  misunderstanding  between  the 
contestants  is  greatly  to  be  regretted.  The 
respondents  are  accorded  the  highest  praise 
in  the  findings  of  fact  for  their  treatment  of 
Ruth,  and  she  would  doubtless  be  safe  with 
them.   But  the  mother  is  shown  to  be  equal- 
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ly  well  qualified  to  discharge  every  duty, 
and  to  bear  every  responsibility,  and  in  such 
cases  the  mother-right,  which  has  never  been 
surrendered  or  forfeited,  must  prevail. 

The  custody  of  the  child  Ruth  Botts  is 
awarded  to  her  mother,  Patsy  Carter,  who 
also  recovers  her  costs. 


(77  Kan.  763) 

BRADLEY  v.  PINNEY. 
(Supreme  Court  of  Kansas.   Jan.  11,  1008.) 

1.  Pleading— Complaint— Amendment. 

Where  a  petition  on  a  note  recited  that  a 
copy  of  the  note  was  attached,  marked  "Ex- 
hibit A,"  but  by  mistake  the  original  note  in- 
stead of  a  copy  was  attached,  plaintiff  after  an- 
swer was  entitled  to  amend  by  striking  the  ref- 
erence to  a  copy  and  inserting  a  recital  that  the 
original  note  was  attached. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
fol.  30,  Pleading,  §8  053-075.] 

2.  Limitation  of  Actions— Pleading  —  Com- 
plaint. 

Where  plaintiff  sued  on  a  note  before  it  was 
barred  by  limitations,  an  amendment  of  the  com- 
plaint after  limitations  had  run  merely  for  the 
purpose  of  correcting  a  recital  that  a  copy  of 
the  note  was  attached  to  the  complaint  as  Ex- 
hibit A  so  as  to  allege  that  the  original  instead 
of  a  copy  was  attached  did  not  state  a  new  cause 
of  action,  and  was  therefore  not  barred. 

fEd.  Nole.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  §§  543-547.] 

Error  from  District  Court,  Stafford  Coun- 
ty;  J.  W.  Brinkerhoff,  Judge. 

Action  by  Jay  Plnney  against  Charles  A. 
Bradley.  From  a  judgment  for  plaintiff,  de- 
fendant brings  error.  Affirmed. 

Robert  Garvin,  for  plaintiff  in  error.  Frank 
J.  Benscotter  and  T.  W.  Moseley,  for  defend- 
ant in  error. 

PER  CURIAM.  The  action  in  the  district 
court  was  upon  a  promissory  note.  The  pe- 
tition contained  a  recital  that  "a  copy  of 
said  note  is  hereto  attached,  marked  'Exhibit 
A.' "  By  mistake  the  original  note  was  at- 
tached instead  of  a  copy.  The  defendant  an- 
swered by  a  qualified  denial  of  the  execution 
of  the  note  described.  The  plaintiff  asked 
leave  to  amend,  which  was  granted  on  pay- 
ment of  costs,  and  upon  proof  of  the  mistake 
or  inadvertence  of  the  attorney  in  attaching 
the  original.  The  only  amendment  consisted 
in  striking  out  from  the  recital  the  words 
"a  copy  of,"  and  inserting  the  words  "said 
original."  Thereupon  the  defendant  demur- 
red to  the  amended  petition  on  the  ground 
"that  it  failed  to  state  a  cause  of  action, 
in  that  said  amended  petition  shows  on  its 
face  that  the  pretended  cause  of  action  is 
barred  by  the  statute  of  limitations."  This 
demurrer  was  overruled,  and,  the  defendant 
electing  to  stand  upon  It,  judgment  was 
awarded  against  him  for  the  amount  due  on 
the  note.  He  complains  of  the  allowance  of 
the  amendment,  and  of  the  order  overruling 
the  demurrer.    Both  were  right   The  court 


might  well  have  allowed  the  amendment, 
which  was  merely  formal,  without  the  Im- 
position of  terms.  When  the  action  was  com- 
menced it  was  not  barred,  although  If  it  had 
been  commenced  at  the  date  of  the  amend- 
ment It  would  have  been  too  late. 

The  contention  that  the  amendment  should 
be  treated  as  a  new  action  is  without  merit, 
and  the  judgment  is  affirmed. 


(77  Kan.  764) 
HUDSON  v.  CONKLIN. 
(Supreme  Court  of  Kansas.   Jan.  11,  1008.) 

1.  Quo  Warranto— Right  to  Sue— Private 
Persons. 

That  the  incumbent  was  ineligible  to  accept 
or  hold  the  office  to  which  he  was  elected  did 
not  confer  on  a  minority  candidate  any  claim 
to  the  office. 

{Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Quo  Warranto,  I  41.] 

2.  Same. 

Where  plaintiff  had  no  title  to  the  office  of 
councilman  of  a  city  to  which  defendant  was 
elected,  he  had  no  interest  personal  or  peculiar, 
to  himself,  which  entitled  him  to  challenge  the 
incumbent's  right  to  hold  the  office. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Quo  Warranto,  i  41.] 

3.  Same. 

A  person  having  no  interest  in  an  office  held 
by  defendant  different  from  other  members  of 
the  general  public  could  not  maintain  quo  war- 
ranto to  try  defendant's  title  to  the  office,  such 
proceeding  being  required  to  be  brought  by  some 
officer  authorized  to  appear  for  and  represent 
the  general  public. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Quo  Warranto,  §  41.] 

Quo  warranto  by  A.  J.  Hudson  against  C. 
E.  Conklin.   Writ  dismissed. 

Otto  J.  Briley,  for  plaintiff.  H.  P.  Farrel- 
ly  and  T.  R.  Evans,  for  defendant 

PER  CURIAM.  Action  in  quo  warranto 
brought  by  A.  J.  Hudson,  who  was  a  candi- 
date for  councilman  of  the  city  of  Chanute, 
against  C.  E.  Conklin,  another  candidate  for 
the  same  office  who  received  a  majority  of 
the  votes  cast,  and  is  in  possession  of  the 
office.  The  ground  of  contest  is  that  Conklin 
was  Ineligible  to  accept  or  hold  the  office  be- 
cause he  was  not  an  owner  of  real  estate 
within  the  city ;  but  the  Ineligibility  of  Con- 
klin. if  it  exists,  does  not  give  a  minority 
candidate  any  claim  to  the  office.  Wood  v. 
Bartllng,  10  Kan.  100;  Privett  v.  Bickford, 
20  Kan.  52,  40  Am.  Rep.  301.  Since  it  is  con- 
ceded that  nudson  has  no  title  to  the  office  he 
has  no  interest,  personal  or  peculiar,  to  him- 
self, which  warrants  him  in  challenging  the 
right  of  the  incumbent  to  hold  the  office. 
Having  no  Interest  which  differs  from  other 
members  of  the  general  public,  he  must  leave 
the  maintenance  of  the  action,  If  there  be 
grounds  for  one,  to  some  one  authorized  to 
appear  for  and  represent  the  general  public. 

The  proceeding  must  therefore  be  dismissed 
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(77  Kan.  80) 

ST.  LOUIS  &  S.  F.  R.  CO.  v.  MADDEN. 

(Supreme  Court  of  Kansas.  Jan.  11,  1908.) 

L  Negligence— Acts  of  Independent  Con- 
tractor. 

It  is  a  general  rule  that  one  who  employs 
another  to  do  a  piece  of  work  is  not  liable  for 
the  other's  collateral  negligence  unless  the  rela- 
tion of  master  and  servant  existed  between  them. 
The  following  exceptions  to  the  general  rule  ap- 
ply to  and  govern  this  case: 

(a)  Whenever  an  injury  to  a  third  party  re- 
sults from  the  failure  of  the  employer  to  per- 
form a  duty  which  he  owes  to  such  party,  he 
will  not  be  permitted  to  avoid  his  liability  by 
letting  the  performance  of  the  work  to  another. 

(b)  One  who  has  a  piece  of  work  to  perform 
which  in  its  nature  is  dangerous  to  others  is 
under  obligation  to  see  that  it  is  carefully  per- 
formed so  as  to  avoid  such  injury,  and  he  can- 
not delegate  the  obligation  to  an  independent 
contractor,  and  thus  avoid  his  liability  in  case 
the  work  is  negligently  done  to  the  injury  of 
another. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant.  §  1241.1 

2.  Railroads— Fires— Negligence  of  Inde- 
pendent Contractor. 

A  railroad  company  let  a  contract  to  anoth- 
er to  burn  a  fire  guard  along  its  right  of  way. 
Through  the  negligence  of  the  contractor,  the 
fire  escaped  his  control  and  damaged  the  prop- 
erty of  the  plaintiff. 

Held:  «a)  That  the  work  was  performed  as  a 
part  of  the  operation  of  the  railroad,  and  that 
the  railroad  company  could  not  by  delegating 
the  work  to  an  independent  contractor  avoid 
the  liability  placed  upon  it  by  statute.  Gen. 

st.  loot,  8  am. 

(b)  That  the  work  being  of  a  character  from 
which  in  the  natural  course  of  things  injurious 
consequences  to  others  might  be  expected  to 
result,  unless  means  were  adopted  to  prevent 
such  consequeuces,  the  railroad  company  was 
bound  to  see  that  measures  were  taken  to  pre- 
vent such  injury,  and  could  not  avoid  the  obli- 
gation by  letting  the  work  to  an  independent 
contractor. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Butler  County ; 
G.  P.  Aiknian,  Judge. 

Action  by  R.  M.  Madden  against  the  St. 
Louis  &  San  Francisco  Railroad  Company. 
Judgment  for  plaintiff.  Defendant  brings 
error.  Affirmed. 

L.  F.  Parker,  H.  C.  Slnss,  and  W.  F.  Evans, 
for  plaintiff  in  error.  T.  A.  Kramer,  for  de- 
fendant in  error. 

PORTER,  J.  In  1004  plaintiff  in  error 
entered  into  a  contract  with  Isaac  Gregory 
to  burn  the  grass  on  a  strip  300  feet  wide 
on  each  side  of  its  right  of  way  In  Cowley 
county  for  a  distance  of  7  miles.  While  en- 
gaged In  burning  the  strip  the  fire  escaped 
from  his  control,  ran  over  the  land  of  defend- 
ant in  error,  and  destroyed  the  grass  on  the 
ground  and  the  hay  In  stack.  The  owner 
of  the  land  recovered  a  judgment  against  the 
railroad  company  for  the  amount  of  the  dam- 
ages and  attorney's  fees.  The  railroad  com- 
pany brings  error. 

The  sole  contention  of  the  railroad  com- 
pany is  that  Gregory  was  an  independent 
contractor,  not  an  employe  of  the  company, 
and,  inasmuch  as  the  relation  of  master  and 


servant  did  not  exist,  the  company  Is  not 
responsible  for  bis  negligence.  The  contract 
between  the  railroad  company  and  Gregory 
was  in  writing,  but  was  not  put  in  evidence. 
It  appears,  however,  that  he  had  no  other 
employment  with  the  company,  and  the  work 
was  to  be  completed  within  a  specified  time 
for  which  he  was  to  be  paid  the  sum  of  $12 
per  mile.  He  testified  that  he  was  his  own 
boss;  that  he  procured  from  the  owners  of 
adjacent  lands  their  consent  to  enter  thereon 
for  the  purpose  of  burning  the  fire  guard. 
On  the  day  the  fire  was  set  out  there  was  a 
strong  wind  blowing  in  the  direction  of  the 
land  of  plaintiff,  and  it  was  this  which  caus- 
ed the  fire  to  escape  control.  Gregory  testi- 
fied that  he  was  ordered  by  the  foreman  of 
the  section  gang  of  defendant  company  to  do 
the  work  that  day ;  and  that  in  pursuance  of 
such  order  he  set  out  the  fire  which  caused 
the  damage. 

The  single  question  to  be  determined,  there- 
fore, is  whether  under  the  circumstances  of 
this  case  the  railroad  company  is  liable  for 
the  negligence  of  Gregory.  The  general  rule 
is  that  the  employer  cannot  be  held  respon- 
sible for  the  negligence  of  an  independent 
contractor.  The  party  Injured  must  look  to 
the  person  whose  actual  negligence  caused 
the  injury.  Kas.  Cent.  Ry.  Co.  v.  Fitzsim- 
mons.  18  Kan.  34 ;  St.  L.,  Ft.  S.  &  W.  R.  Co. 
v.  Willis,  Adiu'x,  38  Kan.  330,  330.  16  Pac. 
728 ;  Engel  v.  Eureka  Club,  137  N.  Y.  100,  32 
N.  E.  1052,  33  Am.  St.  Rep.  G02 ;  Hexamer  v. 
Webb.  101  N.  Y.  377,  4  N.  E.  755,  54  Am.  Rep. 
703 ;  Uppiugton  v.  City  of  New  York,  165  N. 
Y.  222.  50  N.  E.  01,  53  L.  R.  A.  550 ;  Wabash, 
St.  Louis  &  Pacific  Railway  Company  v.  Far- 
ver,  111  Iud.  195,  12  N.  E.  206,  60  Am.  Rep. 
606.  For  additional  authorities,  see  note  to 
Central  Coal  &  Iron  Co.  v.  Grlder's  Adni'r. 

05  L.  R.  A.  455.  There  are,  however,  numer- 
ous well-established  exceptions  to  the  gen- 
eral rule.  One  of  these  is  said  to  be  that, 
where  the  employer  retains  the  right  to  exer- 
cise authority  as  to  the  manner  and  method 
in  which  the  work  shall  be  performed,  he  will 
be  held  liable  for  injuries  to  third  parties 
the  same  as  though  the  relation  of  master 
and  servant  existed  between  him  and  the 
contractor.  With  respect  to  this  exception, 
the  test  most  usually  applied  Is  not  whether 
the  owner  actually  exercised  control  over 
the  work,  but  did  he  have  the  right  to  exer- 
cise direction  or  control?  Atlantic  Transport 
Co.  v.  Coneys.  82  Fed.  177,  28  C.  C.  A.  388; 
Hardaker  v.  Idle  District  Council,  L.  R.  1  Q. 
B.  Div.  335;  Pickens  &  Plummer  v.  Dlecker 

6  Bro.,  21  Ohio  St.  212,  8  Am.  Rep.  55 ;  Lln- 
nehan  v.  Rollins,  137  Mass.  123,  50  Am.  Rep. 
287.  Of  course,  the  fact  that  the  owner  ex- 
ercised control  over  the  work  during  its  per- 
formance would  furnish  some  ground  for  the 
inference  that  he  had  reserved  the  right  to 
do  so  by  the  terms  of  the  contract  itself.  It 
Is  also  apparent  that  In  a  case  where  the  In- 
juries resulted  directly  from  his  Interference 
it  would  make  no  difference  whether  or  not 


Digitized  by  Google 


Kan.) 


ST.  LOUIS  A  S.  P. 


R.  CO.  MADDEN. 


5S7 


the  relation  of  master  and  servant  existed, 
because,  under  such  circumstances,  he  would 
be  regarded  as  the  principal  tort-feasor. 
Davie  v.  Levy  &  Sons,  39  La.  Ann.  551,  2 
South.  395,  4  Am.  St.  Rep.  225;  Faren  v.  Sell- 
ers &  Co.,  39  La.  Ann.  1011,  3  South.  363,  4 
Am.  St.  Rep.  25G ;  Mahar  v.  Steuer,  170  Mass. 
454.  49  N.  E.  741. 

On  precisely  the  same  principles  rests  the 
exception  to  the  general  rule  which  was  recog- 
nized In  Cloud  County  v.  Vickers,  62  Kan.  25, 
29,  61  Pac.  391,  that  where  the  injury  is  caus- 
ed by  defective  construction  inherent  in  the 
original  plan  of  the  employer,  or  where  de- 
fective plans  and  specifications  for  the  work 
have  been  adopted  by  the  employer,  the  latter 
is  liable.  Again,  where  the  work  to  be  done 
is  in  its  nature  dangerous  to  others,  however 
carefully  performed,  the  employer  will  be 
held  liable ;  because  It  is  incumbent  upon  him 
to  foresee  such  danger,  and  to  take  precau- 
tions against  it.  Atlanta  Railroad  Co.  v. 
Klmberly,  87  Ga.  161,  13  S.  E.  277,  27  Am. 
St.  Rep.  231,  234;  Bower  v.  Peate,  L.  R.  1 
Q.  B.  Div.  321;  Covington  &  Cincinnati 
Bridge  Co.  v.  Steinbrock  &  Patrick,  61  Ohio 
St.  215,  55  N.  E.  618.  76  Am.  St.  Rep.  375. 
Nor  is  a  person  permitted  to  escape  liability 
for  his  failure  to  perform  a  duty  Imposed  up- 
on him  by  law.  This  principle  Is  true  wheth- 
er the  duty  arises  by  virtue  of  a  statute  as 
in  C.  K.  &  W.  R.  Co.  v.  Hutchinson,  45  Kan. 
180,  25  Pac.  576,  or  where  the  duty  Is  one 
Imposed  upon  him  by  law.  Fowler  v.  Saks, 
18  D.  C.  570,  7  L.  R.  A.  649.  The  cases  il- 
lustrating the  general  rule  and  the  numerous 
exceptions  thereto  may  be  found  in  a  mono- 
graphic note  to  Covington  &  Cincinnati 
Bridge  Co.  v.  Steinbrock  &  Patrick.  61  Ohio 
St.  215,  55  X.  E.  618,  76  Am.  St.  Rep.  375. 
See,  also,  extensive  note  to  the  case  of  Cen- 
tral Coal  &  Iron  Co.  v.  Grider's  Adm'r,  65 
L.  R.  A.  455.  and  note  to  Louisville  &  N.  R. 
Co.  v.  Tow,  66  L.  R.  A.  941. 

Some  of  the  exceptions  we  have  noted 
above  apply  with  more  or  less  force  to  the 
present  case.  It  is  the  contention  that  the 
railroad  company  made  itself  liable  by  di- 
recting that  the  work  should  be  done  at  a 
time  when  a  strong  wind  was  blowing.  It  di- 
rected the  work  to  be  done  on  a  certain  day. 
Presumably  this  was  in  accordance  with  the 
contract.  There  was  evidence  showing  that 
the  fire  escaped  from  the  control  of  Greg- 
ory on  account  of  the  high  wind,  and  that 
except  for  the  order  and  direction  of  the 
foreman  the  fire  would  not  have  been  set  out 
on  that  day.  The  fire  was  set  out  on  Mon- 
day ;  the  order  of  the  foreman  was  given  on 
the  Saturday  before,  and  there  was  no  rea- 
son to  suppose  at  that  time  that  Monday 
would  not  be  a  suitable  day  for  the  work. 
It  is  not  reasonable  to  presume  that  when 
the  foreman  directed  Gregory  to  begin  the 
work  on  the  following  Monday  it  was  the 
intention  thereby  to  deprive  him  of  the  use 
of  all  discretion  in  the  matter,  or  that  the 
order  meant  that  he  should  begin  the  work 


on  that  day  regardless  of  wind  and  weather. 
The  right  of  the  employer  to  exercise  a  lim- 
ited control  over  the  work  without  thereby 
destroying  the  independent  character  \t  the 
contract  has  been  recognized  by  the  courts  in 
numerous  cases.  The  rule  seems  to  be  well 
established  that  where  the  control  reserved 
does  not  apply  to  the  mode  or  manner  of 
having  the  work  done  and  does  not  in  any 
way  take  the  work  out  of  the  hands  of  the 
contractor  It  will  not  destroy  the  Independent 
nature  of  the  contract.  K.  C.  M.  &  O.  Ry. 
Co.  v.  Loosely  (Kan.)  90  Pac.  990.  In  oth- 
er words,  the  relation  of  master  and  serv- 
ant is  not  to  be  inferred  from  the  reservation 
by  the  employer  of  powers  which  do  not 
deprive  the  contractor  of  his  right  to  use  his 
own  methods  in  accordance  with  his  con- 
tract. See  cases  cited  in  note  to  Central 
Coal  &  I.  Co.  v.  Grider's  Adm'r,  supra.  It 
would  hardly  be  a  safe  rule  to  establish  to 
say  that  the  mere  direction  of  an  employer 
that  he  wanted  the  work  done  at  a  certain 
time  should  render  him  liable  for  injuries 
resulting  to  third  parties  unless  it  were 
shown  that  the  injuries  were  such  as  might 
reasonably  be  expected  to  result  from  the 
giving  of  the  order. 

There  are  two  exceptions,  however,  to  the 
general  rule  relieving  an  employer  from  li- 
ability caused  by  the  negligence  of  an  inde- 
pendent contractor,  which,  In  our  opinion, 
govern  this  case,  and  take  it  out  of  the  opera- 
tion of  the  rule.  Whenever  an  injury  to  a 
third  party  results  from  the  failure  of  the 
employer  to  perform  a  duty  which  he  owes 
to  such  party  he  will  not  be  permitted  to 
avoid  his  liability  by  letting  the  performance 
of  the  work  to  another.  A  familiar  illustra- 
tion is  found  in  the  law  of  master  and  serv- 
ant. Where  the  master  owes  to  the  serv- 
ant the  duty  of  providing  a  safe  place  to 
work,  or  there  is  imposed  upon  him  by  the 
law  any  duty  or  obligation  to  the  servant, 
he  cannot  by  letting  out  the  performance  of 
the  work  to  an  Independent  contractor,  es- 
cape liability  for  injuries  to  the  servant, 
caused  by  his  failure  to  perform  the  obliga- 
tion. And  it  makes  no  difference  whether 
the  duty  is  imposed  by  statute  or  by  the  com- 
mon law.  Pickard  v.  Smith,  10  C.  B.  (N.  S.) 
470 ;  Gray  v.  Pullen,  5  B.  &  S.  970. 

A  railroad  company  is  liable  in  damages 
to  any  person  whose  property  is  injured  by 
fire  caused  by  the  negligent  operation  of  its 
railroad.  Our  statute  (section  5923,  Gen.  St. 
1901)  recognizes  this  common-law  liability, 
and  provides  that  in  actions  against  railroad 
companies  to  recover  such  damages  certain 
rules  of  evidence  shall  obtain.  It  also  allows 
the  person  Injured  to  recover  a  reasonable 
attorney's  fee  In  prosecution  of  the  action. 
Thus  there  is  cast  upon  the  railroad  com- 
pany an  obligation  to  the  owner  of  property 
injured  by  fire,  caused  by  the  operation  of 
the  railroad,  which  is  In  many  respects  dif- 
ferent from  the  obligation  resting  ui>on  an 
Individual  who  negligently  permits  fire  to  es- 
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cnpe.  This  obligation  is  one  which  the  rail- 
road company  cannot  escape  by  farming  out 
the  contract  for  a  part  of  the  operation  of 
Its  railroad  to  an  independent  contractor. 
In  Fowler  v.  Saks,  supra,  the  owner  of  a 
building  who  let  a  contract  to  repair  bis 
building,  which  required  the  taking  down  of 
a  party  wall,  was  held  liable  to  the  adjoin- 
ing owner  for  damages  resulting  therefrom. 
It  appeared  in  that  case  that  there  was  a 
building  regulation  in  the  District  of  Colum- 
bia requiring  the  owner  of  a  building  taking 
down  a  party  wall  to  respond  in  damages  to 
the  adjacent  owner  for  any  injuries  occasion- 
ed thereby.  In  the  opinion  the  court  uses 
this  language :  "A  party  under  an  antecedent 
obligation  to  do  a  thing,  or  to  do  it  in  a  par- 
ticular way,  cannot  get  rid  of  his  responsi- 
bility by  deputing  it  to  somebody  else."  It 
wao  also  said  that  the  duty  in  that  case 
rested  upon  defendant  by  operation  of  the 
common  law  aside  from  any  building  regula- 
tion, and  was  one  which  could  not  be  dele- 
gated to  an  Independent  contractor.  The 
object  of  burning  the  fire  guard  which  caused 
the  Injury  to  plaintiffs  property  was  to  en- 
able the  railroad  company  to  operate  Its  rail- 
road without  Injury  to  the  property  of  others. 
The  purpose  for  which  the  work  was  per- 
formed was  the  same  a  railroad  company 
bus  in  view  when  It  provides  screens  and 
sparks  arresters  upon  Its  engines.  The  work 
was  therefore  performed  by  the  company  In 
the  operation  of  its  railroad.  Thus,  in  Pound 
v.  Port  Huron  A  S.  W.  Ry.  Co.,  54  Mich.  13, 
19  X.  W.  570,  the  railroad  company  employed 
a  contractor  to  grade  its  roadbed.  Cattle 
escaped  upon  the  right  of  way  by  reason  of 
his  failure  to  keep  up  the  fences  along  the 
right  of  way.  The  company  was  held  not  to 
be  released  from  its  liability  for  the  dam- 
age for  the  reason  that  the  duty  to  keep  its 
right  of  way  fenced  was  Imposed  upon  it  by 
law. 

The  present  case  falls  within  another  ex- 
ception to  the  general  rule  which  may  be 
stated  as  follows:  One  who  has  a  piece  of 
work,  the  performance  of  which  is  In  its 
nature  dangerous  to  others,  is  under  an  ob- 
ligation to  see  that  it  is  carefully  performed 
so  as  to  avoid  such  injury,  and  he  cannot 
delegate  the  obligation  to  an  independent 
contractor,  and  thus  avoid  his  liability  in 
case  the  work  Is  negligently  done  to  the  In- 
Jury  of  another.  That  such  Is  the  law  Is  set- 
tled by  the  weight  of  reason  and  authority. 
Thus,  In  Bower  v.  Peate,  L.  R.  1  Q.  B.  321, 
320,  a  leading  case,  Cockburn,  Chief  Justice, 
used  the  following  language:  "That  a  man 
who  orders  a  work  to  be  executed,  from 
which,  in  the  natural  course  of  things,  In- 
jurious consequences  to  his  neighbor  must 
be  expected  to  arise,  unless  means  are  adopt- 
ed by  which  such  consequences  may  be  pre- 
vented. Is  bound  to  see  to  the  doing  of  that 
which  is  necessary  to  prevent  the  mischief, 
and  cannot  relieve  himself  of  his  responsibil- 
ity by  employing  someone  else — whether  it 


be  the  contractor  employed  to  do  the  work 
from  which  the  danger  arises,  or  some  inde- 
pendent person — to  do  what  is  necessary  to 
prevent  the  act  he  has  ordered  to  be  done 
from  becoming  wrongful.  There  is  an  ob- 
vious difference  between  committing  work  to 
a  contractor  to  be  executed  from  which,  if 
properly  done,  no  injurious  consequences  can 
arise,  and  handing  over  to  him  work  to  be 
done  from  which  mischievous  consequences 
will  arise  unless  preventive  measures  are 
adopted." 

In  Hardaker  v.  Idle  District  Council,  U  R. 
1  Q.  B.  Dlv.  335,  the  contractor  was  employ- 
ed to  construct  a  sewer  for  defendant. 
Owing  to  his  negligence  a  gas  main  was 
broken,  and  gas  escaped  into  the  house  where 
plaintiffs  resided,  causing  injury  to  them  and 
their  property.  Defendant  was  held  liable 
because  it  owed  a  duty  to  the  public,  includ- 
ing plaintiffs,  so  to  construct  the  sewer  as 
not  to  injure  the  gas  main,  and  It  was  said 
that  this  duty  could  not  be  delegated  to  an- 
other so  as  to  relieve  it  from  liability.  To 
the  same  effect,  see  Tarry  v.  Ashton,  1  Q.  B. 
Div.  314;  Dalton  v.  Angus,  L.  R.  6  App. 
Cases,  740;  Storrs  v.  City  of  Utica,  17  N.  Y. 
104,  72  Am.  Dec.  437;  Water  Co.  v.  Ware. 
16  Wall.  (U.  S.)  566,  21  L.  Ed.  485;  Black 
v.  Christchurch  Finance  Co.,  App.  Cases,  48. 
Covington  &  Cincinnati  Bridge  Co.  v.  Stein- 
brock,  61  Ohio  St.  215,  55  N.  E.  618.  76  Am. 
St.  Rep.  375,  also  a  party  wall  case,  was 
ruled  the  same  way.  In  this  case  the  court 
says:  "The  duty  need  not  be  Imposed  by 
statute,  though  such  is  frequently  the  case. 
If  it  be  a  duty  imposed  by  law,  the  principle 
is  the  same  as  if  required  by  statute."  Cit- 
ing Bower  v.  Peate,  I*  R.  1  Q.  B.  Div.  321. 
"It  arises  at  law  in  all  cases  where  more  or 
less  danger  to  others  is  necessarily  incident 
to  the  performance  of  the  work  let  to  con- 
tract. It  is  the  danger  to  others,  Incident  to 
the  performance  of  the  work  let  to  contract, 
that  raises  the  duty,  and  which  the  employer 
cannot  shift  from  himself  to  another,  so  as 
to  avoid  liability,  should  injury  result  to 
another  from  negligence  in  doing  the  work." 

In  Circlevllle  v.  Neudlng,  41  Ohio  St.  465. 
and  Railroad  Company  v.  Morey,  47  Ohio  St. 
207,  24  N.  E.  260.  7  L.  R.  A.  701.  the  same 
doctrine  is  declared.  In  the  latter  case  the 
railroad  company  employed  a  contractor  to 
do  for  It  certain  plumbing  which  involved  the 
opening  of  the  public  highway  for  the  pur- 
pose of  laying  a  drain.  Plaintiff,  In  the 
nighttime,  fell  into  the  ditch  by  the  negli- 
gence of  the  contractor  In  not  protecting  It. 
The  railroad  company  was  held  liable.  It 
was  stated  In  the  syllabus,  as  follows:  "One 
who  causes  work  to  be  done  Is  not  liable, 
ordinarily,  for  injuries  that  result  from  care- 
lessness in  its  performance  by  the  employes 
of  an  independent  contractor  to  whom  lie  has 
let  the  work,  without  reserving  to  himself 
any  control  over  the  execution  of  It.  Bnt 
this  principle  has  no  application  where  a  re- 
sulting Injury,  instead  of  being  collateral  and 
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flowing  from  the  negligent  act  of  the  employe 
alone,  is  one  that  might  hare  been  antici- 
pated as  a  direct  or  probable  consequence  of 
the  performance  of  the  work  contracted  for, 
If  reasonable  care  is  omitted  in  the  course  of 
its  performance.  In  such  case  the  person 
causing  the  work  to  be  done  will  be  liable, 
though  the  negligence  Is  that  of  an  inde- 
pendent contractor."  The  same  principle  Is 
also  one  of  the  grounds  upon  which  the  ex- 
ception Is  predicated  in  Fowler  v.  Saks,  su- 
pra. Indeed,  authorities  might  be  multiplied 
In  support  of  the  proposition  that,  where  the 
work  is  Inherently  dangerous  to  others,  the 
employer  is  under  an  obligation  to  see  that 
it  1b  carefully  performed,  and  cannot  escape 
the  liability  by  the  employment  of  an  inde- 
pendent contractor.  In  the  following  cases, 
most  of  whlcb  Involved  damages  occasioned 
by  fires  set  out  by  contractors,  the  railroad 
company  or  employer  was  relieved  of  liabil- 
ity on  the  ground  that  the  negligence  was 
that  of  an  independent  contractor;  but,  so 
far  as  we  have  examined  the  cases,  in  none 
of  them  does  it  appear  that  the  contractor 
was  employed  for  the  purpose  of  setting  out 
fires  as  in  the  present  case;  the  fires  were 
either  set  out  to  facilitate  the  work  of  clear- 
ing the  land  or  right  of  way  or  for  some  in- 
cidental purpose,  and  escaped  through  the 
negligence  of  the  contractor  or  his  employes: 
Eaton  v.  European  &  North  American  Rail- 
way Company,  59  Me.  520,  8  Am.  Rep.  430; 
Callahan  v.  Burlington  &  Missouri  River  R. 
R.  Co.,  23  Iowa.  502;  Burbank  v.  Bethel 
Steam  Mill  Co.,  75  Me.  373,  40  Am.  Rep.  400; 
Woodhlll  v.  Great  Western  Railway  Co.,  4 
U.  C.  C.  P.  449.  451;  Carroll  v.  Corporation 
of  Plympton,  9  U.  C.  C.  P.  345;  Ferguson  v. 
Hubbell,  97  N.  Y.  507,  49  Am.  Rep.  544; 
Glllson  v.  North  Grey  Railway  Co.,  35  U.  C. 
■Q.  B.  R.  475.  In  the  last-mentioned  case  two 
of  the  Judges  dissented,  and  one  of  the  ques- 
tions Involved  was  whether  there  was  such 
an  interference  on  the  part  of  the  employer 
as  to  destroy  the  Independent  character  of 
the  contract. 

The  case  of  Wabash,  St.  Louis  &  Pacific 
Railway  Company  v.  Farver,  111  Ind.  195,  12 
N.  E.  296,  00  Am.  Rep.  096,  is  apparently  op- 
posed to  this  doctrine.  There  the  railroad 
company  was  engaged  In  constructing  a  well 
from  which  to  supply  water  for  its  engines. 
The  running  water  interfered  with  the  work, 
and  the  railroad  company  contracted  with  the 
owner  of  a  small,  portable,  steam  engine  to 
pump  the  accumulating  water  in  order  to  keep 
It  out  of  the  way.  The  plaintiff  driving  on 
the  highway  was  injured  by  reason  of  bis 
horses'  fright  at  the  engine.  It  was  held  that 
as  the  railroad  company  had  no  control  over 
the  use  of  the  engine  It  was  not  liable.  Up- 
on examination,  however,  it  will  be  found 
that  the  principles  upon  which  the  decision 
turned  are  not  in  conflict  with  the  doctrine 
we  are  considering.  Here  was  an  independ- 
ent contract  to  do  something  which  might  be 
said  to  be  a  part  of  the  operation  of  the  rail- 


road; but  obviously  the  question  whether  the 
work  was  a  part  of  the  operation  of  the  road 
was  unimportant,  for  the  reason  that  the 
company  owed  no  particular  duty  by  statute 
or  common  law  to  the  public  or  to  the  plain- 
tiff. The  work  was  not  dangerous,  nor  did  it 
constitute  a  nuisance.  In  the  opinion  It  was 
said  that  the  use  of  a  portable  steam  engine 
for  the  purpose  of  pumping  water  in  close 
proximity  to  a  public  highway  was  not  neces- 
sarily a  nuisance  if  the  engine  was  used  in 
the  proper  manner.  Injury  could  only  result 
from  Its  negligent  use.  It  was  also  remark- 
ed that  the  work  was  not  of  a  character 
which  Imposed  upon  the  employer  any  pecu- 
liar obligation  to  the  plaintiff  or  others  using 
the  highway,  and  that  if  the  employer  bad 
been  under  peculiar  obligations  to  the  per- 
son injured  it  would  have  been  liable  for  a 
breach  of  that  duty,  regardless  of  the  rela- 
tion between  the  employer  and  the  person 
whose  negligence  caused  the  injury.  In  oth- 
er words,  the  company  might  let  to  an  Inde- 
pendent contractor  the  performance  of  work 
In  connection  with  the  operation  of  its  road 
without  necessarily  becoming  liable  to  third 
persons  for  the  negligence  of  the  contractor. 
It  is  only  where  the  company  owes  some  duty 
or  obligation  to  the  third  party,  placed  upon 
It  by  statute  or  arising  out  of  the  peculiar 
nature  of  the  work  itself,  which  prevents  It 
from  escaping  liability  by  an  independent 
contract. 

The  general  rule  and  the  particular  excep- 
tion we  are  considering  was  well  stated  by 
Lord  Blackburn  In  Dal  ton  v.  Angus,  supra,  In 
the  following  language:  "Ever  since  Quar- 
man  v.  Burnett"  (6  M.  &  W.  499)  "it  has  been 
considered  settled  law  that  one  employing  an- 
other is  not  liable  for  his  collateral  negli- 
gence unless  the  relation  of  master  and  serv- 
ant existed  between  them.  So  that  a  person 
employing  a  contractor  to  do  work  is  not  lia- 
ble for  the  negligence  of  that  contractor  or 
his  servants.  On  the  other  hand,  a  person 
causing  something  to  be  done,  the  doing  of 
which  casts  on  him  a  duty,  cannot  escape 
from  the  responsibility  attaching  on  him  of 
seeing  that  duty  performed  by  delegating  it 
to  a  contractor.  He  may  bargain  with  the 
contractor  that  he  shall  perform  the  duty 
and  stipulate  for  an  Indemnity  from  him  if  it 
la  not  performed,  but  he  cannot  thereby  re- 
lieve himself  from  liability  to  those  injured 
by  the  failure  to  perform  it"  Let  It  be  con- 
ceded that  the  burning  of  the  fire  guard  was 
a  part  of  the  operation  of  the  railroad,  and 
the  conclusion  irresistibly  follows  that  the 
defense  of  an  independent  contract  is  of  no 
avail.  The  statute  placed  upon  the  company 
an  additional  and  peculiar  obligation  to  the 
owner  of  property  injured  by  fire  In  the  oper- 
ation of  its  road;  it  Is  made  liable,  not  only 
for  all  damage  sustained,  but  for  reason- 
able attorney's  fees  in  an  action  brought 
to  recover  therefor.  No  obligation  to  pay 
attorney's  fees  rested  upon  an  Individual 
through  whose  negligence  damages  by  fire 
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should  result  to  the  property  of  another;  and 
in  order  to  recover  against  the  Individual  the 
plaintiff  would  be  obliged  to  prove  negligence, 
while  the  statute  provides  that  where  the 
action  Is  brought  against  the  company,  and 
the  fire  was  caused  by  the  operation  of  the 
road,  negligence  is  presumed  as  soon  as 
these  facts  are  shown. 

We  find  no  difficulty  in  determining  that 
the  work  of  burning  the  fire  guard  was  a 
part  of  the  operation  of  the  road.  The  com- 
pany could  not,  therefore,  absolve  itself  from 
the  liability  by  letting  out  the  work  to  an  In- 
dependent contractor,  for  the  reason  that  it 
owed  to  the  plaintiff  an  obligation  placed  up- 
on it  by  the  law  to  respond  in  damages  for 
all  Injuries  by  fire  thus  caused;  and  for  the 
further  reason  that  it  employed  a  dangerous 
agency,  which.  In  the  experience  of  every  one, 
required  that  precautions  be  taken  to  prevent 
damage  to  the  property  of  others.  Thus,  a 
second  duty  was  cast  upon  the  railroad  com- 
pany not  to  cause  the  work  to  be  done  either 
directly  by  its  employes  or  indirectly  by  a 
contractor,  without  seeing  that  precautions 
were  taken  to  prevent  the  escape  of  fire  and 
consequent  injury  to  the  property  of  plaintiff. 
Neither  of  these  obligations  or  duties  could 
be  avoided  by  delegating  the  performance  of 
the  work  to  another. 

It  follows  that  the  judgment  must  be  af- 
firmed. 

(77  Kan.  119) 

ATCHISON,  T.  &  S.  F.  RT.  CO.  v.  BIL- 
LINGS. 

(Supreme  Court  of  Kansas.   Jan.  11,  1008.) 

1.  Injunction — Manoatoby  Injunction  to 
Railroad — Building  Cattle  Guards. 

Where  a  railway  company  neglects  for  a 
long  time  to  construct  cattle  guards  where  its 
road  enters  and  leaves  improved  or  fenced  land, 
a  mandatory  injunction  may  properly  issue 
commanding  and  compelling  it  to  construct  and 
maintain  cattle  guards,  as  the  statute  requires. 

2.  Railroads  —  Failure  to  Erect  Cattle 
gu  a  rds— d  am  a  ges. 

The  record  of  that  branch  of  the  case  seek- 
ing a  recovery  of  damages  for  losses  already 
sustained  examined,  and  it  is  held  that  there 
was  no  duplication  of  damages  in  the  award 
made  by  the  jury. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Montgomery 
County ;  Thos.  J.  Flannelly,  Judge. 

Action  by  Lewis  Billings  against  the  At- 
chison, Topeka  &  Sante  FG  Railway  Com- 
pany. Judgment  for  plaintiff.  Defendant 
brings  error.  Affirmed. 

W.  R.  Smith,  O.  J.  Wood,  and  A.  A.  Scott, 
for  plaintiff  in  error.  A.  L.  Billings,  for  de- 
fendant in  error. 

JOHNSTON,  J.  This  action  was  brought 
by  Lewis  Billings  against  the  Atchison,  Tope- 
ka  &  Santa  F6  Railway  Company  to  recover 
damages  resulting  from  the  failure  of  the 
company  to  maintain  proper  cattle  guards 
where  tie  railway  enters  and  leaves  the  fenc- 


ed fields  of  his  farm,  and  also  to  enjoin  the 
company  from  hereafter  operating  Its  road 
through  the  farm  without  completing  the  ID- 
closures  on  bis  farm  with  cattle  guards,  as 
the  law  prescribes.  As  the  railroad  is  con- 
structed It  intersects  the  fenced  boundaries 
of  Billings'  farm  of  533  acres  at  eight  places. 
His  land  had  been  fenced  and  arranged  for 
farming  and  stock  raising,  provision  having 
been  made  for  the  rotation  of  crops  and  the 
handling  of  stock  so  that  water,  shade,  and 
shelter  were  available.  It  was  shown  beyond 
cavil  that  the  railway  company  neglected  to 
maintain  cattle  guards  at  the  intersection  of 
the  boundaries  of  Billings'  farm  for  a  period 
of  two  years  prior  to  the  commencement  of 
this  action.  At  some  places  there  were  no 
cattle  guards  of  any  kind  for  a  time,  and  at 
other  places  unsuitable  guards  were  main- 
tained, which  did  not  prevent  stock  entering 
bis  fields  and  passing  from  one  field  to  an- 
other along  the  right  of  way.  The  verdict 
of  the  jury  awarded  Billings  damages  in  the 
sum  of  $410.50,  made  up  of  the  following 
Items:  For  labor  expended  in  guarding  cat- 
tle in  1903,  $34  ;  for  the  guarding  of  cattle 
60  days  in  1904,  $60;  for  loss  of  pasturage, 
$50;  for  diminished  rental  or  usable  value 
of  the  entire  farm  two  years,  25  cents  per 
annum  per  acre,  amounting  to  $266.50. 

That  Billings  was  entitled  to  some  dam- 
ages is  not  contested ;  but  it  is  argued  in  be- 
half of  the  railway  company  that  there  is  a 
duplication  of  damages  in  the  verdict,  and 
that  the  item  of  $266.50  for  depreciation  in 
the  rental  value  of  the  farm  should  be  de- 
ducted. An  examination  of  the  testimony 
and  findings,  however,  does  not  lead  to  the 
opinion  that  there  was  a  double  allowance 
for  the  same  loss.  In  his  petition  Billings 
alleged  and  offered  proof  showing  specific  ex- 
penses or  losses  for  watching  cattle  at  par- 
ticular times,  made  necessary  by  the  open- 
ings which  the  railway  company  left  in  his 
fenced  fields.  The  item  of  pasturage  was 
apparently  allowed  for  the  complete  loss  of 
grass  and  fodder  in  particular  fields  which 
Billings  was  unable  to  use  because  of  the 
absence  of  cattle  guards  at  the  intersections 
of  his  fences.  The  allowance  of  25  cents  an 
acre  appears  to  be  for  depreciation  and  loss 
from  the  inability  of  Billings  to  use  his  farm 
as  it  was  designed  to  be  used,  and  the  in- 
creased inconvenience  and  expense  of  carry- 
ing on  the  business  in  which  he  was  engaged. 
The  testimony  is  that  his  plans  were  derang- 
ed, and  that  his  farm,  which  had  been  ar- 
ranged and  fenced  to  carry  on  a  cattle  busi- 
ness, was  rendered  unfit  for  that  use,  so  that, 
instead  of  keeping  and  feeding  from  200  to 
300  head  of  cattle  as  before,  he  was  compel- 
led to  practically  abandon  the  business,  and 
had  only  been  able  to  handle  about  20  bead 
of  cattle.  For  this  depreciation  and  loss  the 
jury  allowed,  on  a  per  acre  basis,  $200.50  for 
the  period  of  two  years.  These  items  were 
pleaded  separately.  They  were  treated  as 
separate  and  distinct  losses  in  the  testimony, 
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and  the  court  in  instructing  the  jury  treated 
this  depreciation  of  rental  value  as  something 
wholly  apart  from  the  specific  losses  of  guard- 
ing cattle  as  well  as  that  arising  from  the 
loss  of  a  particular  pasture.  Although  com- 
plaining of  the  allowance  of  the  item  of  $266.- 
50,  the  railway  company  does  not  ask  for  a 
reversal  of  the  judgment  because  testimony 
was  admitted  on  the  basis  that  these  items 
were  distinct  losses,  nor  that  they  were  so 
submitted  in  charging  the  Jury.  All  that  is 
asked  In  behalf  of  the  railway  company  is 
that  the  last  item  be  stricken  out  A  read- 
ing of  the  record  does  not  convince  us  that 
double  damages  were  allowed  for  any  loss 
arising  out  of  the  neglect  of  the  company; 
and,  considering  the  evidence  as  to  the 
loss  sustained  in  consequence  of  the  com- 
pany's neglect,  the  award  is  far  from  exces- 
sive. 

It  is  next  contended  that  the  court  was 
not  justified  In  issuing  a  mandatory  injunc- 
tion. Upon  the  testimony  It  was  found  that 
the  operation  of  the  railroad  through  the 
Billings'  farm,  without  cattle  guards,  and  the 
railroad's  persistent  and  long-continued  neg- 
lect and  refusal  to  close  up  the  openings  with 
cattle  guards,  after  due  notice,  was  a  con- 
tinuing nuisance.  The  decree  of  the  court  en- 
joins the  company  from  continuing  the  nui- 
sance, and  commands  it  to  keep  and  maintain 
proper  guards  at  all  points  where  the  rail- 
road enters  and  leaves  the  fenced  lands  of 
Billings.  It  is  true,  as  contended,  that  the 
particular  function  of  the  remedy  of  Injunc- 
tion is  to  restrain  and  prevent  rather  than 
to  command  and  compel,  but  there  is  unques- 
tioned power  in  a  court  of  equity  to  issue 
mandatory  injunctions  on  proper  occasions. 
It  Is  a  remedy  to  be  sparingly  exercised,  one 
that  is  rarely  granted  until  after  a  final 
hearing,  and  except  in  cases  where  the  Injury 
is  irreparable,  the  remedy  at  law  inadequate, 
or  to  prevent  a  multiplicity  of  suits.  It  has 
been  granted  where  a  railway  company  in 
constructing  its  road  built  an  embankment 
which  wrongfully  diverted  the  running  water 
from  the  land  of  a  person  through  whose 
land  the  water  naturally  flowed  before  the 
road  was  built  It  was  contended  there  as 
here  that  the  damages  inflicted  were  meas- 
urable, and  that  the  exigencies  of  the  case 
were  not  such  as  to  warrant  the  exercise  of 
the  mandatory  power  of  a  court  of  equity. 
This  court  recognizing  the  rule  that  the  rem- 
edy can  only  be  employed  in  extreme  cases, 
held  that  It  was  a  proper  occasion  for  issuing 
a  mandatory  injunction,  and  affirmed  the  de- 
cree compelling  the  opening  of  the  water- 
way. A.,  T.  &  S.  F.  B  Co.  v.  Long,  46  Kan. 
701,  27  Pac.  182,  26  Am.  St  Rep.  165.  A 
railway  company  has  been  compelled  to  per- 
form the  duty  to  receive  and  move  the  cars 
of  another  company.  Chicago,  B.  &  Q.  By. 
Co.  v.  Burlington,  O.  B  &  N.  By.  Co.  (a  O.) 
34  Fed.  481.  A  consumer  of  gas,  who  had 
affixed  a  governor  to  a  meter  without  the 
consent  of  the  gas  company,  was  commanded 


to  remove  the  same  by  a  mandatory  Injunc- 
tion. The  act  of  attaching  the  governor  to 
the  meter  belonging  to  another  was  desig- 
nated as  a  trespass  of  such  a  character  as  to 
justify  a  mandatory  order.  Blondell  v.  Con- 
sol.  Gas  Co.,  89  Md.  732,  43  Atl.  817,  46  L.  R 
A  187.  A  patron  of  a  natural  gas  company, 
who  had  contracted  with  the  company  to  fur- 
nish a  supply  of  gas  to  manufacture  glass, 
and  had  expended  much  money  In  fitting  his 
factory  with  appliances  for  using  gas,  was 
granted  an  injunction  preventing  the  com- 
pany from  shutting  off  the  supply,  and  also 
compelling  It  to  restore  the  flow  of  gas  as  it 
existed  before  the  wrongful  interference  and 
stoppage  of  the  flow,  and  this  on  the  ground 
that  the  loss  was  Incapable  of  accurate  ad- 
justment Whlteman  v.  Fuel-Gas  Co.,  139  Pa. 
492,  20  Atl.  1062.  In  Scofleld  v.  Railway  Com- 
pany, 43  Ohio  St.  571,  3  N.  B.  907,  54  Am.  Rep. 
846,  an  injunction  was  Issued  compelling  a 
railway  company  to  give  a  shipper  equal  fa- 
cilities and  rates  such  as  were  given  to  other 
more  favored  shippers,  and  it  was  issued 
largely  upon  the  theory  that  to  obtain  relief 
at  law  would  necessitate  a  multiplicity  of 
suits.  The  writ  has  also  been  allowed  to 
compel  the  removal  of  inclosures  around  pub- 
lic school  lands,  which  it  was  held  constitut- 
ed a  nuisance.  State  v.  Goodnight  70  Tex. 
682, 11  S.  W.  119.  In  United  States  v.  Bright- 
on Ranch  Co.  (O.  O.)  26  Fed.  218,  Judge  Brew- 
er held  that  an  action  of  injunction  is  the 
appropriate  remedy  to  compel  the  removal  of 
a  fence  which  had  been  erected  on  govern- 
ment land.  The  mandatory  injunction  was 
awarded,  although  it  was  conceded  that  the 
government  had  a  right  to  proceed  by  an  ac- 
tion of  ejectment  to  remove  the  defendant 
from  the  occupancy  of  the  land.  It  was  re- 
marked that  "whether  the  act  of  the  de- 
fendant comes  within  the  technical  definition 
of  purpresture,  or  that  of  a  public  nuisance, 
we  are  of  the  opinion  that  the  government 
can  come  into  a  court  of  equity,  and  by  Its 
orders  have  an  end  put  to  this  trespass  on  the 
public  rights."  Where  one  person  built  a 
wall  partly  projecting  on  the  land  of  another, 
who  applied  to  a  court  of  equity  to  secure  the 
removal  of  the  wall,  it  was  ruled  that  there 
was  no  plain  and  adequate  remedy  at  law 
for  the  wrong,  and  that  a  mandatory  Injunc- 
tion should  issue  requiring  the  offender  to 
remove  the  structure.  Norton  v.  Elwert,  29 
Ore.  588,  41  Pac.  926.  In  Wheeler  v.  Roches- 
ter &  Syracuse  Railroad  Co.,  12  Barb.  (N.  Y.) 
227,  a  railroad  company  was  proceeding  to 
construct  its  road  across  the  farm  of  Wheel- 
er without  providing  such  farm  crossings  as 
the  law  required,  and  the  court  held  that  the 
company  should  be  enjoined  from  proceed- 
ing with  the  construction  of  the  railroad 
without  providing  su*able  crossings.  It  is 
not  uncommon  for  courts  of  equity  to  grant 
writs,  prohibitory  in  form,  which  are  manda- 
tory in  character  and  effect  So  it  was  said 
by  the  Vice  Chancellor  In  North  of  Eng.  June. 
Railway  Co.  v.  Clarence  Railway  Co.,  1  Colt 
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507:  "That  injunctions,  In  substance  man- 
datory, though  In  form  only  prohibitory,  have 
been  and  may  be  granted  by  tbe  courts  is 
clear.  This  branch  of  its  Jurisdiction  is  not 
fit  to  be  exercised  without  particular  caution, 
but  certainly  is  one  fit  and  necessary  under 
certain  circumstances."  The  foregoing  are 
only  a  few  of  the  many  cases  which  might  be 
cited  wherein  mandatory  injunctions  have 
been  issued.  Other  examples  which  illustrate 
tbe  circumstances  under  which  the  remedy 
may  be  employed  are  collated  in  the  note  to 
Moundsville  v.  Ohio  R.  R.  Co.,  37  W.  Va.  92, 
16  S.  E  514,  20  L.  R.  A.  161. 

In  this  case  it  was  developed  that  several 
years  before  the  bringing  of  this  action  Bill- 
ings had  been  compelled  to  bring  another  ac- 
tion, and  had  recovered  damages  resulting 
from  the  neglect  of  the  railway  company  to 
maintain  cattle  guards  at  the  intersections  of 
bis  farm.  Before  bringing  the  present  ac- 
tion he  had  given  notice  of  the  defects,  and 
unsuccessfully  endeavored  to  induce  the 
agents  and  officers  of  the  railway  company  to 
provide  and  maintain  cattle  guards.  The 
opening  of  these  gaps  in  his  fields,  and  the 
operation  of  the  railroad  though  them,  with- 
out maintaining  cattle  guards,  was  contrary 
to  the  express  provision  of  the  statute,  and  a 
direct  invasion  of  Billings'  rights.  It  was 
a  wrong  of  such  a  character,  and  had  contin- 
ued for  so  long  a  time,  as  to  constitute  a  nui- 
sance, and  one  which  justified  the  issuance 
of  a  mandatory  injunction.  It  is  argued  that 
in  his  petition  the  plaintiff  did  not  designate 
the  wrong  as  a  nuisance,  nor  ask  that  the 
court  declare  it  to  be  a  nuisance.  The  al- 
legations of  the  petition,  however,  describ- 
ing the  wrong  and  injury  charged  a  course 
of  conduct  and  such  an  invasion  of  the  plain- 
tiff's rights  as  would  constitute  a  nuisance, 
and  upon  proof  of  the  same  the  court  was 
justified  in  the  finding  that  was  made.  Apart 
from  that  finding  the  injury  was  of  such  a 
character  that  any  other  remedy  would  have 
been  wholly  Inadequate,  and  under  the  au- 
thorities cited  a  mandatory  Injunction  was 
an  appropriate  remedy.  The  statute,  it  is 
true,  provides  that,  where  a  railway  company 
neglects  to  maintain  cattle  guards,  the  injur- 
ed party  may  recover  damages  from  the 
wrongdoer;  but  it  Is  plain  that  he  cannot 
be  adequately  compensated  in  damages  for 
the  injury  Inflicted.  For  his  protection  many 
actions  at  law  would  be  necessary,  and  In 
none  of  them  could  adequate  compensation 
be  recovered.  In  one  sense  the  injunction  re- 
strains as  weil  as  commands.  It  restrains 
the  railway  company  from  operating  its  road 
through  the  plaintiff's  fenced  fields  without 
closing  the  openings  with  cattle  guards,  and 
from  continuing  the  nuisance.  But  of  course 
It  Is  substantially  mandatory  in  character, 
and  proceeds  on  the  assumption  that  the  com- 
pany will  continue  to  operate  its  road,  and 
commands  it  to  construct  and  maintain  cattle 
guards  during  the  time  of  operation.  The 


facts  In  the  case  furnish  an  example  of  one 
of  the  extreme  cases  which  justify  the  Issu- 
ance of  a  mandatory  Injunction. 

The  judgment  of  the  district  court  will  be 
affirmed. 


(77  Kan.  196) 

CHICAGO,  R.  I.  ft  P.  RT.  CO.  v.  RALSTON. 
(Supreme  Court  of  Kansas.   Jan.  11,  1908.) 

1.  Carriers  —  Injuries  to  Passengers  —  In- 
struction. 

In  an  action  to  recover  damages  for  inju- 
ries sustained  while  riding  aa  a  passenger  in  a 
caboose  attached  to  a  local  freight  train,  an  in- 
struction which  reads:  "It  is  the  duty  of  a 
railroad  company  transporting  passengers  on  a 
freight  train  to  exercise  the  highest  possible 
degree  of  care  and  diligence  to  which  such  trains 
are  susceptible,  and  a  failure  to  use  such  de- 
gree of  care  is  negligence  on  the  part  of  the 
railway  company,"  is  erroneous,  where  no  modi- 
fication or  explanation  thereof  is  elsewhere  given. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  0,  Carriers,  {§  1326-1337.] 

2.  Same— Cabe  Required. 

It  is  the  duty  of  a  railroad  company  when 
it  carries  passengers  in  a  caboose  or  other  car 
attached  to  a  local  freight  train  to  use  the  high- 
est possible  degree  of  care  and  diligence  in  the 
protection  of  the  safety  of  such  passengers  to 
which  such  train  is  susceptible  considering  its 
construction,  equipment,  and  use  as  a  carrier  of 
freight 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9.  Carriers,  §  1098.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Reno  County; 
P.  J.  Galle.  Judge. 

Action  by  W.  II.  Ralston  against  the  Chi- 
cago. Rock  Island  &  Pacific  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Reversed. 

M.  A.  Low  and  Paul  E.  Walker,  for  plain- 
tiff in  error.  Prigg  &  Williams,  for  defend- 
ant in  error. 

GRAVES,  J.  This  action  was  commenced 
in  the  district  court  of  Reno  county  July  21, 
1905,  by  the  defendant  in  error  against  the 
plaintiff  in  error,  to  recover  damages  for 
injuries  sustained  by  him  while  a  passenger 
in  a  caboose  attached  to  a  local  freight  train. 
On  January  27,  1906,  the  plaintiff  obtained 
judgment  in  the  district  court,  and  the  de- 
fendant, as  plaintiff  in  error,  brings  the  case 
here  for  review. 

The  plaintiff  in  error  complains  of  the 
trial  court  for  refusing  to  give  instructions 
to  the  Jury  which  were  requested  by  it,  and 
for  giving  others  to  which  it  objected.  The 
instruction  specially  objected  to  reads:  "It 
Is  the  duty  of  a  railroad  company  transport- 
ing passengers  on  a  freight  train  to  exercise 
the  highest  possible  degree  of  care  and  dili- 
gence to  which  such  trains  are  susceptible, 
and  a  failure  to  use  such  degree  of  care  is 
negligence  on  the  part  of  the  railway  com- 
pany." There  Is  nothing  in  the  entire  charge 
of  an  explanatory  nature  by  which  the  Jury 
could  properly  interpret  this  Instruction,  or 
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correctly  apply  It  to  the  facts  being  consid- 
ered. This  instruction  Is  criticised  as  being 
misleading  and  erroneous,  for  the  reason 
that  the  language  used  therein  might  easily 
be  understood  by  the  jury  as  a  direction 
from  the  court  to  measure  the  care  and  dili- 
gence of  the  railroad  company  by  a  higher 
standard  than  the  law  requires.  It  is  within 
the  range  of  possibility  to  operate  a  local 
freight  train  quite  smoothly  and  gently  with 
little  or  no  Jolting  or  jarring;  and,  in  the 
exercise  of  the  highest  possible  degree  of  care 
and  diligence  as  required  by  the  court's  in- 
struction, It  would  be  negligence  on  the  part 
of  the  company  not  to  operate  Its  trains  In 
that  manner.  To  do  so,  however,  would  de- 
stroy the  train's  usefulness  as  a  carrier  of 
freight,  and  make  passenger  traffic  thereon 
undesirable  because  of  Its  lack  of  speed.  It 
Is  not  the  purpose  of  the  law  to  require  rail- 
road companies  operating  local  freight  trains 
on  which  passengers  are  carried  to  manage 
the  train  In  a  way  to  destroy  or  materially 
Injure  the  principal  business  for  which  such 
a  train  is  designed.  Carrying  freight  Is  the 
chief  purpose  of  local  freight  trains.  They 
are  constructed  and  equipped  for  that  busi- 
ness only.  In  the  conduct  of  such  business 
it  is  necessary  to  start  and  stop  often,  to 
take  In  and  set  out  cars,  shift  the  train  on 
side  tracks,  couple  and  uncouple  cars,  load 
and  unload  freight  of  all  kinds,  each  of 
which  takes  time.  These  movements  neces- 
sarily cause  more  or  less  jolting  and  Jarring. 
All  persons  who  ride  as  passengers  in  a  ca- 
boose know  this,  and  expect  the  delays,  dis- 
comforts, and  inconveniences  which  are  un- 
avoidable In  the  operation  of  such  trains. 
In  determining  the  degree  of  care  and  dili- 
gence required  of  railroad  companies  in  the 
operation  of  trains  of  this  character,  these 
conditions  should  be  recognized.  We  under- 
stand the  rule  to  be  that,  when  a  railroad 
company  carries  passengers  on  its  local  freight 
trains  as  a  business,  it  must  use  the  highest 
possible  degree  of  care  and  diligence  of  which 
such  a  train  Is  susceptible  in  view  of  its  con- 
struction, equipment,  and  use  as  a  carrier  of 
freight  To  say  that  such  a  train  shall  be 
operated  with  the  highest  possible  degree  of 
care  and  diligence  of  which  It  is  susceptible, 
without  regard  to  the  considerations  named, 
places  a  duty  upon  the  company  operating 
such  train  which  the  law  does  not  recognize. 

The  instruction  given,  and  here  criticised, 
was  copied  from  the  case  of  M.  P.  Ry.  Co. 
v.  Holcomb,  44  Kan.  332,  24  Pac.  467.  The 
statement  as  a  legal  proposition  Is  correct, 
but  as  used  In  that  case  the  words  "to  which 
such  trains  are  susceptible"  were  Intended  to 
include  the  conditions  hereinbefore  mention- 
ed. The  decision  was  made  upon  the  author- 
ity of  the  case  of  I.  &  St  L.  R.  R.  Co.  v. 
Horst  93  U.  S.  291,  23  L.  Ed.  898,  and  a 
large  part  of  the  opinion  In  that  case  was 
copied,  adopted,  and  followed.  A  part  of  the 
opinion  reads:  "The  terms  in  question  do 
uot  mean  all  the  care  and  diligence  the  hu- 
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man  mind  can  conceive  of,  nor  such  as  will 
render  the  transportation  free  from  any  pos- 
sible peril,  nor  such  as  would  drive  the  car- 
rier from  his  business ;  •  *  *  but  It  does 
emphatically  require  everything  necessary  to 
the  security  of  the  passenger,  *  *  *  and 
reasonably  consistent  with  the  business  of 
the  carrier,  and  the  means  of  conveyance  em- 
ployed." From  this  it  will  be  seen  that  this 
court,  In  the  case  above  mentioned,  held  as  it 
does  now  that  a  railroad  company,  when  car- 
rying passengers  on  a  local  freight  train,  is 
held  to  the  highest  possible  degree  of  care 
and  diligence  in  the  protection  of  the  safety 
of  Its  passengers,  but  when  determining 
whether  that  duty  has  been  performed  or 
not  the  nature  of  the  train,  its  construction, 
equipment  Its  duties  as  a  carrier  of  freight, 
and  other  circumstances  necessarily  Involved 
in  its  operation  should  be  considered.  We 
conceive  this  to  be  the  rule  supported  by  the 
authorities  generally:  Mo.  Pac.  R.  R.  Co. 
v.  Holcomb,  44  Kan.  332,  24  Pac.  467 ;  Rail- 
road Co.  v.  Horst,  93  U.  S.  291,  23  L.  Ed. 
898. 

In  case  of  Portuchek  v.  Wabash  R.  Co.,  101 
Mo.  App.  52,  74  S.  W.  368,  the  Supreme  Court 
of  the  state  of  Missouri  said:  "A  passen- 
ger on  a  freight  train  takes  it  with  all  the 
incidentals  usual  in  the  operation  of  such  a 
train,  and  submits  himself  to  the  inconven- 
iences, and  assumes  the  perils  ordinarily  at- 
tending such  method  of  transportation;  but 
by  consenting  to  carry  passengers  on  such 
trains  the  responsibility  of  the  railroad  for 
their  safe  transportation  Is  not  restricted  or 
lessened,  and  the  same  degree  of  care  is  re- 
quired in  the  management  of  a  freight  train 
carrying  passengers  as  in  the  operation  of  a 
train  exclusively  for  passenger  service.  In 
the  words  of  Justice  Swayne,  'Life  and  limb 
are  as  valuable,  and  there  is  the  same  right 
to  safety  in  the  caboose  as  in  the  palace  car.' 
Indianapolis,  etc.,  R.  Co.  v.  Horst  93  U.  S. 
296,  23  L.  Ed.  898.  But  In  the  language  ap- 
proved In  many  of  the  decisions  upon  the 
subject,  from  the  composition  of  freight  trains 
and  the  appliances  necessary  in  their  opera- 
tion there  cannot  In  the  nature  of  things,  be 
the  same  Immunity  from  peril  in  traveling 
by  freight  trains  as  there  is  by  passenger 
trains.  The  primary  purpose  of  such  trains 
Is  the  transportation  of  freight,  and  the 
equipments,  therefore,  are  adapted  to  such 
business;  and  such  of  the  traveling  public 
as  elect  to  Journey  by  freight  trains  are 
charged  with  the  knowledge  of  such  fact  It 
Is  not  to  be  expected  that  there  will  be  the 
same  exactness  in  drawing  up  to  a  station 
by  a  freight  train  as  by  a  train  devoted  to 
passenger  service;  and  precisely  the  same 
degree  of  care  exercised  in  the  operation  of 
both  may  produce  different  results  respect- 
ing the  safety  of  the  passengers  from  the 
dangers  Inseparably  connected  with  the  con- 
duct of  one  train,  and  not  with  the  other, 
and  this  the  public  presumably  understands, 
and  conducts  itself  accordingly,  and  such  In- 
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berent  hazards  the  passenger  Is  held  to  as- 
sume In  taking;  a  freight  train."  In  case  of 
Erwin  v.  K.,  Ft.  S.  &  M.  R.  Ry.  Co.,  94  Mo. 
App.  289,  68  S.  W.  90,  is  to  the  same  effect. 

In  the  case  of  Olds  v.  N.  T.,  etc.,  Railroad, 
172  Mass.  77,  51  N.  E.  451,  It  is  said:  "It 
Is  the  duty  of  a  carrier  of  passengers  to  ex- 
ercise the  utmost  care  consistent  with  the 
nature  of  the  carrier's  undertaking,  and  with 
a  due  regard  for  all  the  other  matters  which 
ought  to  be  considered  in  conducting  the  busi- 
ness. *  *  *  If  the  business  of  a  given 
line  is  the  running  of  trains  for  freight  with 
a  car  attached  for  passengers,  the  care  re- 
quired Is  such  as  ought  to  be  exercised  In 
running  such  trains." 

In  the  case  of  Railroad  Co.  v.  Arnol,  144 
HI.  261,  33  N.  E.  204,  19  L.  R.  A.  315,  It  Is 
said:  "But  it  Is  Insisted  that  the  rule  an- 
nounced in  these  cases  has  no  application 
here,  for  the  reason  that  appellee,  having 
voluntarily  taken  passage  upon  a  freight 
train,  assumed  all  risks  Incident  to  the  oper- 
ation of  such  train  In  the  usual  and  ordinary 
manner  In  which  such  trains  are  managed 
and  operated.  Persons  taking  passage  upon 
freight  trains,  or  in  a  caboose  or  car  attach- 
ed to  a  freight  train,  cannot  expect  or  re- 
quire the  conveniences,  or  all  of  the  safe- 
guards against  danger,  that  they  may  de- 
mand upon  trains  devoted  to  passenger  serv- 
ice, and  are  accordingly  held  to  have  ac- 
cepted the  accommodation  provided  by  the 
company,  subject  to  all  of  the  ordinary  in- 
conveniences, delays,  and  hazards  incident 
to  such  trains  when  made  up  and  equipped 
in  the  ordinary  manner  of  making  up  and 
equipping  such  trains,  and  managed  with 
proper  care  and  skill.  The  passenger  has  a 
right  to  presume  that  the  train  is  thus  made 
up  and  equipped,  and  that  the  cars,  machin- 
ery, and  appliances  are  not,  of  their  kind,  so 
materially  defective  as  to  Increase  the  ordi- 
nary hazards  of  transportation  by  such  trains. 
He  may  take  the  train  or  not  at  his  option ; 
and  if  he  voluntarily  selects  such  a  train,  he 
should  be.  and  Is,  held  to  have  accepted  It 
in  discharge  of  the  liability  of  the  carrier  to 
provide  a  safer  and  better  mode  of  convey- 
ance, and  to  have  assumed  the  risk  and  in- 
convenience incident  to  its  proper  manage- 
ment and  operation.  But,  if  a  railway  com- 
pany consents  to  carry  passengers  for  hire 
by  such  trains,  the  general  rule  of  Its  respon- 
sibility for  their  safe  carriage  is  not  other- 
wise relaxed.  From  the  composition  of  such 
a  train,  and  the  appliances  necessarily  used 
,  in  its  efficient  operation,  there  cannot,  in  the 
nature  of  things,  be  the  same  immunity  from 
peril  In  traveling  by  freight  train  as  there 
Is  by  passenger  train;  but  the  same  degree 
of  care  can  be  exercised  in  the  operation  of 
each.  The  result  In  respect  of  the  safety  of 
the  passenger  may  be  wholly  different  be- 
cause of  the  inherent  hazards  incident  to 
the  operation  of  one  train  and  not  to  the 
other,  and  It  is  this  hazard  or  peril  arising 
from  the  negligence  or  want  of  proper  care 


of  those  in  charge  of  It.  Ordinarily  carriers 
of  passengers  for  hire,  while  not  Insurers  of 
absolute  safe  carriage,  are  held  to  the  exer- 
cise of  the  highest  degree  of  care,  skill,  and 
diligence  practically  consistent  with  the  effi- 
cient use  and  operation  of  the  mode  of  trans- 
portation adopted." 

In  the  case  of  Dunn  v.  Grand  Trunk  Rail- 
way, 58  Me.  197,  4  Am.  Rep.  267,  It  Is  said : 
"Undoubtedly  a  passenger  taking  a  freight 
train  takes  It  with  the  increased  risks  and 
diminution  of  comfort  incident  thereto,  and 
If  It  Is  managed  with  the  care  requisite  for 
such  trains,  it  is  all  those  who  embark  In  It 
have  a  right  to  demand.  *  •  •  That  a 
passenger  takes  all  the  risks  incident  to  the 
mode  of  travel,  and  the  character  of  the 
means  of  conveyance  which  he  selects,  the 
party  furnishing  the  conveyance  being  only 
required  to  adapt  the  proper  care,  vigilance, 
and  skill  to  that  particular  means,  for  this, 
and  this  only,  was  the  defendant  responsible. 
The  passengers  can  only  expect  such  security 
as  the  mode  of  conveyance  affords."  See, 
also,  McGee  v.  M.  P.  Ry.  Co.,  92  Mo.  208.  4 
S.  W.  739,  1  Am.  St  Rep.  706 ;  O.  &  M.  Ry. 
Co.  v.  Dickerson,  59  Ind.  322;  Whitehead  v. 
St.  I*  &  I.  M.  R.  R„  09  Mo.  263,  11  S.  W. 
751,  6  L.  R.  A.  409 ;  Dodge  v.  B.  &  B.  Steam- 
ship Co.,  148  Mass.  207,  19  N.  E.  373,  2  L. 
R.  A.  83,  12  Am.  St.  Rep.  541. 

The  trial  court  may  have  given  these  In- 
structions upon  the  supposition  that  the 
language  used  included  all  the  conditions 
above  suggested.  In  the  case  from  which 
the  instruction  was  taken  the  court  doubtless 
so  understood  it.  But  we  think  as  an  in- 
struction to  a  jury  the  language  Is  mislead- 
ing and  likely  to  give  the  Jury  an  erroneous 
Idea  of  the  law  applicable  to  such  cases  when 
used  without  modification  or  explanation  as 
was  done  in  this  case. 

The  judgment  Is  reversed,  with  direction 
to  grant  a  new  trial,  and  proceed  with  the 
case  in  accordance  with  the  views  herein 
expressed. 

(77  Kan.  46) 

PIERCE  v.  ADAMS. 
(Supreme  Court  of  Kansas.  Jan.  11.  1908.) 

1.  Taxation— Tax  Sale— Redemption. 

A  landowner  has  three  years  from  the  dav 
of  sale,  and  any  additional  time  which  mav 
elapse  until  the  tax  deed  is  executed,  in  which 
to  redeem  from  a  sale  for  taxes. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Taxation,  §  1402.] 

2.  Same. 

If  the  tax  deed  be  executed  on  the  last  dav 
of  the  three-year  period  for  redemption,  the 
landowner  has  no  additional  time  after  that 
day  in  which  to  redeem. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Taxation,  §§  1402-1405.1 

3.  Same— Void  Tax  Deed— Rights  of  Gran- 
tee. 

Such  a  tax  deed,  although  void  on  its  face 
as  a  conveyance,  vests  in  the  grantee  the  hen 
for  taxes. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Taxation,  §  1630.] 
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4.  Same — Redemption — Tender. 

After  three  years  from  the  day  of  sale  have 
elapsed,  and  the  tax  deed  has  been  executed,  a 
tender  to  the  county  treasurer  of  the  amount 
necessary  to  redeem  the  land  is  unavailing  to 
prevent  the  grantee  from  taking  out  a  second 
deed  to  correct  defects  in  the  first  one. 

5.  Same— Tax  Deed— Subsequent  Taxes. 

The  clause  in  the  statutory  form  for  a  tax 
deed  relating  to  the  payment  of  subsequent  tax- 
es by  the  purchaser  should  be  inserted  in  a  deed 
based  upon  a  sale  to  the  county  and  an  assign- 
ment of  the  certificate,  only  when  the  purchaser 
has  paid  taxes  subsequent  to  the  assignment  of 
the  certificate. 

6.  Same— Contents  of  Deed. 

A  tax  deed  which  recites  a  sale  to  the 
county,  and  an  assignment  of  the  tax  sale  cer- 
tificate, need  not  give  a  separate  statement  of 
the  amount  of  taxes  for  each  year,  if  there  be 
more  than  one,  which  make  up  the  considera- 
tion for  the  assignment.  The  statutory  form 
merely  requires  that  a  gross  sum.  which  equals 
the  amount  necessary  to  redeem,  be  stated. 

7.  Same— Impeachment. 

If  the  recitals  of  a  tax  deed  which  has  been 
of  record  less  than  five  years  do  not  themselves 
impeach  its  validity,  evidence  is  necessary  to 
overthrow  it.  An  assumption  of  something 
which  may  or  may  not  be  true  will  not  be  in- 
dulged to  defeat  it 

(Syllabus  by  the  Court.) 

Benson,  J.,  dissenting. 

Error  from  District  Court,  Meade  County; 
E.  H.  Madison,  Judge. 

Action  by  S.  W.  Pierce  against  H.  G. 
Adams.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Affirmed. 

Peters  &  Peters,  for  plaintiff  In  error. 
Sutton  &  Scates  and  Albert  Watklns,  for  de- 
fendant In  error. 

BURCH,  J.  The  plaintiff  commenced  an 
action  to  quiet  his  title  against  two  tax  deeds. 
The  first  one  was  issued  on  September  4, 
1904,  the  last  day  of  the  three-year  period 
for  redemption,  and  consequently  was  void 
on  its  face  as  an  instrument  conveying  title. 
On  May  22,  1905,  the  plaintiff  tendered  to 
the  county  treasurer  the  amount  necessary 
to  redeem,  if  redemption  by  payment  to  the 
treasurer  were  then  permissible.  On  June 
6,  1905,  the  tax  deed  holder  procured  a  sec- 
ond deed  to  correct  the  defect  in  the  other. 
Judgment  was  rendered  for  the  tax  deed 
holder,  and  the  plaintiff  prosecutes  error. 

The  tender  to  the  county  treasurer  was  un- 
availing. Section  7G02,  Gen.  St  1901,  reads 
as  follows:  "Any  owner,  bis  agent  or  at- 
torney, may  at  any  time  within  three  years 
from  the  day  of  the  sale,  and  at  any  time 
before  the  execution  of  the  deed,  redeem  any 
land  or  town  lot  or  any  part  thereof  or 
interest  thereon."  This  statute  allows  the 
landowner  three  full  years  from  the  day  of 
sale  within  which  to  redeem,  and  as  much 
additional  time  as  may  elapse  before  the 
deed  is  executed.  In  the  case  of  English  v. 
Williamson,  34  Kan.  212,  215.  8  Pac.  214, 
215,  It  is  said:  "It  will  be  seen  from  these 
quotations  from  the  tax  law  that  the  owner 
of  the  land  has,  under  any  circumstances,  at 
least  three  years  from  the  day  of  sale,'  and 


'any  time  before  the  execution  of  the  deed,' 
within  which  to  redeem  his  land  from  the 
taxes."  Here  the  plaintiff  had  the  three 
years'  time,  which  could  not  be  diminished, 
but  no  additional  time  because  the  deed  had 
been  executed. 

It  Is  argued  that,  since  the  county  clerk 
has  no  authority  to  Issue  a  tax  deed  before 
the  period  of  redemption  expires,  the  deed 
was  no  deed,  and  the  right  to  redemption 
was  not  cut  off.  The  statute  does  not  say 
that  the  owner  may  redeem  within  three 
years,  and  at  any  time  before  the  execution 
of  a  valid  deed,  or  before  the  execution  of  a 
deed  good  on  its  face,  but  simply  at  any  time 
before  the  execution  of  "the  deed."  The 
deed  which  was  Issued  cannot  be  ignored  as 
a  tax  deed.  It  was  not  an  absolute  nullity. 
It  was  only  void  as  a  transfer  of  title.  If 
the  defendant  had  taken  possession  of  the 
land  under  the  deed,  he  would  not  have 
been  a  trespasser.  In  the  case  of  Cohen  v. 
St.  L.,  Ft.  S.  &  W.  R.  Co.,  34  Kan.  158,  1GG, 
8  Pac.  138,  143,  55  Am.  Rep.  242,  it  was  said: 
"But  even  if  void,  still  a  person  holding  the 
possession  of  land  under  a  void  tax  deed  Is 
not  a  trespasser,  but  may  make  improvements 
on  the  land,  and  may  recover  compensation 
from  the  paramount  owner  for  such  Improve- 
ments under  the  occupying  claimant  law." 
In  the  case  of  Redden  v.  Tefft,  48  Kan.  302, 
29  Pac.  157,  the  syllabus  reads:  "A  tax 
deed,  void  upon  its  face,  gives,  under  -the 
statutes  of  this  state,  to  a  person  In  the  pos- 
session of  real  estate  thereunder,  but  who 
has  made  lasting  and  valuable  improvements 
and  paid  taxes  thereon,  rights  and  equities." 
The  decisions  in  Stebblns  v.  Guthrie,  4  Kan. 
353,  and  Smith  v.  Smith,  15  Kan.  290,  are  of 
the  same  tenor.  A  tax  deed,  void  on  its  face 
as  a  conveyance,  is  still  sufficient  to  transfer 
the  Hen  for  taxes  to  the  grantee.  Such  Is 
the  fair  implication  from  the  decisions  In 
English  v.  Williamson,  34  Kan.  212,  8  Pac. 
214,  and  Cable  v.  Coates,  Assignee,  30  Kan. 
191,  12  Pac.  931,  both  of  which  Involved  tax 
deeds  Issued  before  the  three-year  period  of 
redemption  had  expired.  The  fact  that  the 
defect  arises  from  a  lack  of  power  In  some 
one  of  the  tax  officials  does  not  affect  the 
principle.  The  county  treasurer  has  no  au- 
thority to  sell  an  undivided  Interest  In  land 
for  delinquent  taxes.  Such  a  sale  Is  invalid, 
and  a  deed  showing  such  a  sale  is  void  on  its 
face,  and  passes  no  title  to  the  purchaser. 
Cor  bin  v.  Inslee,  24  Kan.  154.  But  such  a 
deed  carries  with  it  a  lien  for  the  taxes.  In 
Auld  v.  McAllaster,  43  Kan.  1G2,  23  Pac.  10"), 
the  syllabus  reads:  "A  tax-title  holder  who 
seeks  to  recover  the  possession  of  an  undi- 
vided half  of  three  quarter  sections  of  land 
by  an  action  of  ejectment  against  the  orig- 
inal owner,  and  is  defeated  in  such  action, 
is  entitled  to  be  paid  by  the  successful  claim- 
ant the  amount  of  the  taxes,  together  with 
the  proper  charges,  interest,  and  costs  paid 
by  him  to  procure  his  invalid  tax  deed.  And 
such  taxes,  interest,  costs,  and  charges  are 
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a  lien  upon  the  land  nntil  they  are  paid  by 
the  owner,  or  some  person  liable  therefor." 

The  tax  deed  must  therefore  be  reckoned 
with.  The  county  clerk  could  not  by  execut- 
ing it  diminish  the  three-year  period  for  re- 
demption ;  but  after  that  time  had  elapsed, 
a  tax  deed  having  been  executed,  the  treasur- 
er could  no  longer  receive  the  redemption 
money.  The  county  no  longer  held  the  lien 
for  taxes,  and  the  tender  should  have  been 
made  to  the  defendant  to  forestall  the  exe- 
cution of  a  second  deed.  "The  holder  of  the 
tax  deed  was  the  proper  party  to  receive  the 
tender.  The  money  was  due  to  him.  He 
had  paid  the  county.  No  further  duty  was 
cast  upon  any  county  officer."  Herzog  v. 
Gregg,  23  Kan.  726.  Of  course,  when  the 
second  deed  was  executed,  all  rights  of  the 
defendant  merged  in  it  The  second  tax  deed 
recited  a  sale  to  the  county  in  1900  for  the 
taxes  of  1899  for  the  sum  of  $8.69.  It  fur- 
ther recited  an  assignment  of  the  certificate 
of  sale  by  the  county  clerk  on  February  28, 
1903,  for  $26.31,  the  cost  of  redemption  at 
that  time.  The  clause  in  the  statutory  form 
to  be  used  when  subsequent  taxes  have  been 
paid  was  altogether  omitted.  The  considera- 
tion for  the  conveyance  was  given  as  $26.31, 
the  taxes,  costs,  and  interest  due  on  the 
land  for  the  years  1899,  1900,  and  1901  "to 
the  treasurer  paid  as  aforesaid."  No  evi- 
dence was  introduced  to  impeach  the  deed  in 
any  respect,  and  its  validity  Is  to  be  deter- 
mined from  what  appears  upon  Its  face. 

It  is  said  the  failure  to  fill  the  blanks  in 
the  omitted  clause  of  the  form  makes  the 
deed  void,  the  argument  apparently  being 
that  the  subsequent  taxes  there  mentioned 
are  all  those  accruing  after  the  sale.  Such, 
however,  is  not  the  meaning  of  the  form. 
The  blank  Is  left  for  the  insertion  of  taxes 
paid  by  the  purchaser  subsequent  to  the  as- 
signment of  the  tax-sale  certificate  to  him. 
There  being  no  evidence  that  the  purchaser 
In  this  case  paid  any  taxes  alter  he  obtain- 
ed the  certificate  of  sale,  there  is  nothing  to 
show  the  clause  was  improperly  omitted. 

It  is  claimed  the  deed  Is  void  because  It 
nowhere  makes  a  separate  statement  of  the 
amount  of  the  taxes  for  the  years  1900  and 
1001,  which  entered  into  the  consideration 
for  the  assignment  of  the  certificate  of  sale. 
In  this  respect  the  deed  follows  the  statu- 
tory form.  The  form  makes  no  provision 
for  a  separate  statement  of  the  taxes  for 
each  year,  which  make  up  the  consideration 
for  the  assignment  of  the  certificate  of  sale 
Only  a  gross  sum,  which  equals  the  amount 
necessary  to  redeem  at  that  time,  is  to  be 
given. 

It  is  further  claimed  the  deed  is  invalid 
because  the  correct  consideration  is  not  stat- 
ed. The  plaintiff  founds  his  argument  upon 
an  assumption  that  the  taxes  for  1899,  1900, 
and  1901  were  practically  the  same  in 
amount.  There  was  no  evidence  to  that  ef- 
fect, and  consequently  the  deed  is  not  proved 
to  be  incorrect  If  the  recitals  of  a  tax  deed 


do  not  themselves  impeach  its  validity,  evi- 
dence is  necessary  to  overthrow  it  An  as- 
sumption of  something  which  may  or  may 
not  be  true  will  not  be  indulged  to  defeat  it 

Finally,  it  Is  said  the  lien  of  the  certifi- 
cate of  sale  was  lost  before  the  second  deed 
was  executed.  As  already  shown  the  lien 
was  preserved  by  the  first  deed.  Besides 
this  the  second  deed  was  executed  within 
four  years  from  the  date  of  sale,  and  hence, 
according  to  the  statute,  was  In  time.  Gen. 
St  1901,  f  7714.  But  if  the  second  deed  had 
not  been  executed  until  after  the  four-year 
period  had  elapsed,  the  lien  still  would  have 
been  preserved.  Geer  v.  Thrasher,  37  Kan. 
657,  16  Pac.  94. 

The  judgment  of  the  district  court  was  cor- 
rect and  is  affirmed. 

JOHNSTON,  C.  J.,  and  MASON,  SMITH. 
PORTER,  and  GRAVES,  JJ.,  concurring. 
BENSON,  J.,  dissenting. 


(77  Kan.  92) 

MAURER  v.  MILLER  et  al. 

(Supreme  Court  of  Kansas.    Jan.  11,  1908.) 

Limitation  or  Actions— Commencement  or 
Pboceedinqs  —  Wills  —  Contest  —  In- 
tebvention. 

A  proceeding  to  contest  a  will  commenced 
within  two  years  after  probate  inures  to  the 
benefit  of  a  party  who  intervenes  after  the  stat- 
utory period,  and  the  statute  of  limitations  is 
not  available  as  a  defense  to  the  intervening  pe- 
tition. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  33,  Limitation  of  Actions,  §  541.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Miami  County ; 
Alpheus  Lane,  Judge  pro  tern. 

Action  by  Jacob  Miller  against  Margaret 
Standing  and  others.  Harriet  A.  Maurer  fil- 
ed a  petition  In  intervention.  A  demurrer  to 
the  petition  was  sustained,  and  Intervener 
brings  error.  Reversed. 

Lb  S.  Harvey  and  Charles  Maurer,  for 
plaintiff  in  error.  S.  J.  Sheldon,  for  defend- 
ant in  error. 

PORTER,  J.  On  the  6th  day  of  August 
1902,  the  probate  court  of  Miami  county  pro- 
bated the  will  of  Jacob  F.  Miller,  deceased, 
and  appointed  William  Standing  as  executor. 
The  will  devised  all  of  the  testator's  estate 
to  William  Standing,  Addle  Nichols,  Jose- 
phine Savage,  and  John  T.  Haight  in  certain 
portions  named  therein.  Afterward,  on  the 
13th  day  of  March,  1903,  Jacob  Miller,  claim- 
ing to  be  one  of  the  heirs  at  law  of  the  de- 
ceased, brought  this  action  In  the  district 
court  to  contest  the  will,  claiming  that  the 
testator  was  of  unsound  mind  and  under  the 
undue  influence  of  defendants  at  t je  time  the 
will  was  executed.  The  case  has  never  been 
brought  to  trial,  and  is  still  pending  in  the 
district  court.  One  of  the  defendants,  Wil- 
liam Standing,  died,  and  the  suit  was  revived. 
His  widow  as  his  sole  heir  and  executrix,  and 
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William  dwell,  administrator  de  bonis  non 
with  the  will  annexed  of  Jacob  F.  Miller,  de- 
ceased, were  made  defendants.  While  the 
suit  was  s'ill  undetermined,  and  on  December 
16.  1005,  Harriet  A.  Maurer,  plaintiff  in  er- 
ror, filed  in  the  action  a  motion  to  be  allowed 
to  Intervene  and  set  up  her  rights  as  an  heir 
nt  law  of  Jacob  F.  Miller,  deceased.  This 
motion  was  allowed,  and  she  filed  her  Inter- 
vening petition.  A  demurrer  was  sustained 
to  this,  and  afterward  an  amended  Inter- 
vening petition  was  filed  In  which  she  al- 
leges that  she  is  an  heir  at  law  of  Jacob  F. 
Miller,  deceased,  and  Interested  In  the  sub- 
ject-matter, and  the  rights,  title,  and  Inter- 
est of  defendants  in  the  action  are  adverse 
to  her  rights.  She  then  sets  up  the  same 
grounds  for  contesting  the  will  that  are 
alleged  in  the  petition  of  Jacob  Miller,  the 
original  plaintiff.  She  also  alleges  that  she 
resides  at  Cedar  Rapids,  Iowa,  and  that  she 
did  not  learn  of  the  death  of  said  Jacob  F. 
Miller,  the  testator,-  nor  of  the  pretended 
will,  until  two  years  after  the  will  had  been 
probated.  The  defendants  In  the  action  de- 
murred to  this  Intervening  petition,  on  the 
ground  that  the  statute  of  limitations  re- 
quiring an  action  to  contest  a  will  to  be 
brought  within  two  years  from  the  time  the 
will  is  probated  barred  her  cause  of  action. 
The  court  sustained  the  demurrer,  and  this  Is 
alleged  as  the  sole  ground  of  error. 

The  question  is  therefore  sharply  presented 
whether  an  action  begun  before  the  bar  of 
the  statute  falls  will  Inure  to  the  benefit  of 
a  party  who  intervenes  after  the  time  when 
the  action  would  be  barred.  In  the  brief  of 
defendants  In  error,  It  Is  assumed  that  the 
ruling  upon  the  demurrer  was  correct.  No 
reasons  are  suggested  or  argument  offered  In 
support  of  it;  and  no  authorities  are  cited 
upon  the  proposition.  Plaintiff  in  error  relies 
upon  the  case  of  Lyons  v.  Berlau,  G7  Kan. 
426,  73  Pac.  52,  where  a  question  somewhat 
similar  was  decided.  That  was  an  action  to 
contest  a  will,  and  one  of  the  devisees  who 
was  friendly  to  the  contestor  afterwards 
joined  In  the  suit  to  have  the  will  annulled, 
and  was  not  made  a  party  until  two  years 
after  the  will  was  probated.  It  was  held 
that  the  bringing  in  of  such  party  was  per- 
missible, and  that  the  prosecution  of  the  ac- 
tion thereafter  was  not  affected  by  the  stat- 
ute of  limitations.  In  the  present  case  it  Is 
conceded  that  the  main  action  can  still  be 
prosecuted;  the  only  contention  being  that 
the  cause  of  action  belonging  to  the  inter- 
vener is  barred.  There  is  no  discussion  of 
the  question  in  the  opinion  In  Lyons  v.  Ber- 
lau, and  the  only  authority  referred  to  is 
Hucklebridge  v.  Railway  Co.,  66  Kan.  443,  71 
Pac.  814.  There  the  sole  question  decided  Is 
that,  where  an  amendment  simply  adds  the 
name  of  a  party  plaintiff  and  does  not  sub- 
stantially change  the  claim  of  plaintiff,  the 
statute  is  not  available  as  a  defense.  The 
same  doctrine  was  declared  in  Service  v. 
Bank,  62  Kan.  857,  62  Pac.  670,  where  it  is 


said  in  the  opinion :  "If  the  substituted  par- 
ty had  introduced  a  new  claim  and  cause  of 
action  by  the  amendment  against  which  the 
statute  of  limitations  had  then  run,  the  de- 
fense would  have  been  available."  To  the 
same  effect  see  25  Cyc.  1303,  1304,  and  cases 
cited.  The  principle  declared  by  this  court 
in  the  cases  cited,  supra,  has  a  pertinent  ap- 
plication to  the  present  case.  The  Intervener 
sets  up  no  new  cause  of  action  or  claim 
against  defendants,  but  relies  upon  the  same 
grounds  to  defeat  the  will  which  were  al- 
leged In  the  original  petition.  To  the  same 
effect,  see  Suber  v.  Chandler,  36  S.  C.  344, 
15  S.  B.  426;  Becnel  v.  Waguespack,  40  La. 
109,  3  South.  536.  In  25  Cyc.  1301,  it  is  said : 
"A  suit  brought  before  the  bar  of  limitation 
is  complete  will  Inure  to  the  benefit  of  one 
intervening  after  the  time  when  but  for  the 
commencement  of  the  suit  the  claim  would 
be  barred" — citing  Becnel  v.  Waguespack, 
supra ;  Foote  v.  O'Rourk,  50  Tex.  215 ;  Field 
v.  Gantler,  8  Tex.  74.  The  two  Texas  cases 
referred  to  in  the  note  are  cited  by  plaintiff 
n  error.  Both  were  actions  upon  promis- 
sory notes,  and  the  intervener  in  each  case 
claimed  an  interest  in  the  note.  It  was  held 
that,  as  the  cause  of  action  was  not  changed, 
the  Intervener  took  the  cause  as  he  found  it, 
and  that  the  statute  was  no  defense.  The  au- 
thor of  Cyc.  further  says  in  the  same  para- 
graph :  "According  to  some  decisions,  how- 
ever, Intervention  will  not  have  this  effect, 
when  no  privity  of  estate  or  community  of 
interest  exists  between  the  parties."  In  the 
present  case  it  is  apparent  that  a  community 
or  privity  of  Interest  does  exist  between  the 
intervener  and  the  other  parties. 

The  law  favors  and  our  Code  makes  ample 
provision  for  the  intervention  of  parties  who 
have  or  claim  an  Interest  In  the  subject-mat- 
ter of  the  controversy.  Section  42,  Code  Civ. 
Proc.;  Section  4470,  Gen.  St.  1901.  A  suit 
to  contest  a  will  is  a  proceeding  In  rem.  The 
court  acquires  jurisdiction  of  the  res,  and  Its 
decree  affects  the  interest  therein  of  all  par- 
ties who,  in  fact,  have  an  Interest  In  it.  17 
A.  &  E.  Enc.  of  Law,  185 ;  Coleman  v.  Mar- 
tin, 6  Blatchf.  (U.  S.)  119,  Fed.  Cas.  No.  2,985. 
In  the  present  case,  If  the  decree  finally  en- 
tered should  adjudge  the  will  to  be  invalid. 
It  would  Inure  to  the  benefit  of  plaintiff  In  er- 
ror. No  decree  the  court  could  enter  could 
fail  to  affect  her  rights.  For  this  reason,  she 
has  the  right  to  intervene  and  to  prosecute 
the  suit  to  its  end,  regardless  of  what  the 
original  plaintiff  may  do.  Her  right  to  re- 
cover does  not  depend  solely  upon  his  right  to 
maintain  the  action.  Pending  the  final  de- 
termination, he  may  see  fit  to  abandon  the 
suit,  or  he  may  be  found  to  have  no  right  to 
maintain  it  for  the  reason  that  he  is  estop- 
ped by  having  accepted  under  the  will,  or 
some  other  obstacle  may  stand  In  the  way  of 
his  maintaining  the  suit ;  but,  if  the  grounds 
for  setting  aside  the  will  alleged  In  his  peti- 
tion are  established,  the  intervener  may  upon 
the  same  grounds  maintain  the  action.  The 
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intervener  takes  the  suit  as  he  finds  it  He 
is  not  permitted  to  change  the  form  of  the 
action  or  the  issues,  or  to  raise  a  new  one. 
But  his  right  to  maintain  the  action  after 
intervention  "cannot  be  defeated  by  the  dis- 
missal of  the  plaintiff  of  the  original  suit,  nor 
by  the  plaintiff's  being  nonsuited."  17  A.  & 
E.  Enc.  of  Law,  185. 

A  case  squarely  in  poiut  Is  Bradford  v. 
Andrews,  20  Ohio  St.  208,  5  Am.  Rep.  045. 
There  the  proceedings  to  contest  a  will  were 
commenced  within  the  statutory  time.  Only 
a  part  of  the  persons  interested  were  made 
parties,  and  It  was  held  that  the  right  of  ac- 
tion was  saved  as  to  all  who  were  ultimately 
made  parties,  notwithstanding  some  of  them 
were  not  brought  into  the  case  until  after 
the  period  of  the  statute  of  limitations  had 
expired.  In  the  opinion  it  is  said :  "The  in- 
terest of  the  parties  is  Joint  and  Inseparable. 
Substantially  this  Is  a  proceeding  in  rem, 
and  the  court  cannot  take  jurisdiction  of  the 
Bubject-matter  by  fractions.  The  will  is  in- 
divisible, and  the  verdict  of  the  jury  either 
establishes  it  as  a  whole  or  wholly  sets  it 
aside.  To  save  the  right  of  action,  therefore, 
to  one,  is  necessary  to  save  it  to  all.  The 
case  belongs  to  that  class  of  actions  where  the 
law  is  compelled  either  to  hold  the  rights  of 
all  parties  in  interest  to  be  saved  or  all  to 
be  barred.  And  It  seems  not  to  be  quite  well- 
settled  law  that  the  preference  will  In  such 
eases  be  given  to  the  right  of  action,  and  not 
to  the  right  of  limitation.  The  right  to  sue 
Is  a  favored  right,  and  it  is  guaranteed  by 
constitutional  provision,  while  the  right  of 
limitation  generally  meets  with  more  or  less 
disfavor."  The  commencement  of  the  orig- 
inal suit  within  two  years  from  the  probate 
of  the  will  inured  to  the  benefit  of  the  Inter- 
vener, and  the  statute  of  limitations  there- 
fore furnished  no  defense  to  the  Intervening 
petition. 

The  judgment  Is  reversed,  with  directions 
to  overrule  the  demurrer. 


(77  Kan.  149) 

GREENTREE  v.  WALLACE,  Sheriff. 
(Supreme  Court  of  Kansas.   Jan.  11,  1908.) 

1.  Writ  of  Ebbob— Dismissal— Insufficient 
Recoro. 

A  motion  to  dismiss  an  error  proceeding 
in  this  court  will  not  be  sustained,  for  the  rea- 
son that  the  evidence  is  not  brought  up  to  show 
there  was  not  an  entire  failure  of  proof  of  some 
other  fact  essential  to  appellant's  recovery  be- 
low, where  it  appears  from  the  record  that  the 
lower  court  decided  the  case  upon  a  certain 
theory  of  law  applied  to  certain  specific  facts 
found  which  were  decisive  of  its  judgment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |  2913.] 

2.  Replevin— When  Lies— Propebty  in  Cr/s- 
todia  Leois. 

Where  intoxicating  liquors  and  other  prop- 
erty are  seized  upon  a  warrant  issued  upon  the 
provisions  of  section  2494.  Gen.  St.  1901,  and 
are  held  by  the  officer  who  served  the  warrant 
pending  a  hearing  under  section  2495,  Id.,  the 
owner  cannot  maintain  an  action  in  replevin 
against  the  officer  to  recover  the  possession  of 


such  property.  The  property  is  in  the  custody 
of  the  law,  and  must  there  remain  until  final 
action  is  had  upon  the  complaint  upon  which  the 
seizure  was  made. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Replevin,  §5  27-3?.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Mitchell  Coun- 
ty; R.  M.  Plckler,  Judge. 

Action  in  replevin  by  Harry  Greeutree 
against  G.  W.  Wallace,  sheriff.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

An  information  was  filed  by  the  county  at- 
torney in  the  district  court  of  Mitchell  coun- 
ty charging  one  Cleevelin  and  his  wife  with 
the  crime  of  maintaining  a  common  nuisance, 
in  violation  of  the  prohibitory  liquor  law.  par- 
ticularly describing  the  place.  Also  t\ie  in- 
formation charged  Cleevelin  and  wife  with 
keeping  large  quantities  of  several  si>ecifled 
kiuds  of  intoxicating  liquors  in  certain  spec- 
ified receptacles  for  the  purpose  of  illegal 
sale.  In  short,  all  the  usual  and  necessary 
averments  in  such  an  information  were  made 
for  the  arrest  of  the  Cleevellns.  and  for  a 
search  of  the  premises,  and  for  the  seizure  of 
the  articles.  A  warrant  was  accordingly  is- 
sued, and  the  Cleevellns  were  arrested,  and 
the  liquors  and  articles  involved  in  this  ac- 
tion were  found  on  the  premises,  and  taken 
and  held  by  the  sheriff.  On  August  12,  19U5, 
the  plaintiff  in  error  filed  his  i>etition  in 
replevin  In  the  same  court  to  recover  from 
the  sheriff,  Wallace,  the  liquors  and  articles 
seized,  alleging  that  he  was  the  owner  and 
entitled  to  the  Immediate  possession  thereof. 
The  sheriff  answered,  setting  up  two  defens- 
es :  First,  a  general  deuinl ;  and,  second, 
that  the  property  was  in  the  custody  of  the 
law.  Attached  as  exhibits  to  the  answer 
were  copies  of  the  information  and  warrant, 
with  the  return  of  the  sheriff  thereon,  and 
also  a  copy  of  a  notice  issued  by  the  clerk, 
August  11,  1905,  for  a  hearing  as  to  rights  of 
property  in  the  articles  seized.  To  this  an- 
swer Greentree  replied  by  a  general  denial. 
Uijon  the  Issues  thus  formed  a  trial  was  had, 
of  which  the  record  recites:  "A  jury  was 
waived  by  the  parties,  and  the  cause  came  on 
for  hearing  before  the  court.  After  hearing 
the  evidence  and  the  arguments  of  counsel 
and  bring  fully  advised  In  the  premises,  the 
court  finds  that  the  defendant  herein  was  at 
the  time  the  property  described  In  plaintiff's 
petition  was  seized,  and  at  the  eonnuence- 
ment  of  this  action,  sheriff  of  Mitchell  coun- 
ty, Kan.,  and  that  at  commencement  of  this 
action  said  property  was  in  the  custody  of 
said  defendant  as  said  sheriff  by  virtue  of  a 
warrant  duly  Issued  out  of  this  court  in  the 
case  of  State  of  Kansas  v.  John  W.  Cleevelin 
nnd  Caroline  Cleevelin.  The  said  property 
conslsted  of  309  cases  of  bottled  beer,  19  cas- 
es filled  with  empty  bottles,  and  2  cases  par- 
tially filled  with  bottled  beer.  The  said  prop 
erty  was  seized  by  the  said  defendant  as 
such  sheriff,  and  held  by  him  at  the  corn- 
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inencenient  of  this  action  under  the  provisions 
of  sections  2493,  2494,  and  2495  of  the  Gener- 
al Statutes  of  1901,  and  that  the  plaintiff  had 
no  right  to  question  said  warrant  in  this  ac- 
tion. "It  is  therefore  considered,  ordered,  and 
adjudged  by  the  court  that  the  plaintiff  can- 
not maintain  this  action,  and  that  this  case 
be  dismissed,  and  that  the  defendant  have 
judgment  for  costs,  assessed  at  ?  ." 

Kagey  &  Anderson,  for  plaintiff  in  error. 
F.  S.  Jackson,  Atty.  Gen.,  J.  E.  Tice,  Ira  N. 
Tice  (Codding  &  Marshall,  of  counsel),  for 
defendant  in  error. 

SMITII,  J.  (after  stating  the  facts  as 
above).  The  defendant  in  error  moves  to  dis- 
miss the  appeal  here  on  the  grounds  that 
the  court  below  found  tbe  issues  in  his  favor 
upon  evidence,  and  the  evidence  Is  not 
brought  up;  only  a  transcript  of  the  record 
being  here.  In  support  of  this  motion  it  is 
said  the  court  below  found  generally  in  favor 
of  the  defendant,  and,  for  aught  the  record 
shows,  the  plaintiff  failed  to  prove  his  alleg- 
ed right  of  possession  to  the  property ;  that 
all  reasonable  Inferences  should  be  Indulged 
to  support  the  judgment  Had  the  court  sim- 
ply found  the  issues  in  the  case  In  favor  of 
the  plaintiff,  this  rule  would  be  applicable. 
Not  so  In  this  case.  The  issues  herein  con- 
sisted of  an  assertion  of  the  plaintiff  of  his 
right  of  possession  and  the  unlawful  deten- 
tion of  the  property  by  the  defendant  The 
defendant  denied  plaintiff's  claims  generally, 
and  as  a  special  defeuse  asserted  that  his 
possession  of  the  property  was  as  an  officer  of 
the  law,  on  the  order  of  the  court;  that  the 
property  was  in  custodia  legis,  and  in  support 
thereof  exhibited  the  court  flies  In  the  case 
of  State  of  Kansas  v.  Cleevelln  et  al.  The 
finding  and  decision  of  the  court  is  based  en- 
tirely upon  this  special  defense,  and,  as  the 
plaintiff  In  error  makes  no  contention  that 
the  facts  upon  which  this  defense  was  based 
were  not  supported  by  the  evidence,  he  had 
no  occasion  to  bring  up  the  evidence.  The 
motion  to  dismiss  is  overruled. 

The  question  remaining,  which  determines 
the  case,  is  whether,  under  the  facts  found 
by  the  court  as  to  the  nature  of  defendant's 
possession  of  the  property,  the  plaintiff  could 
maintain  replevin  therefor,  assuming  that  the 
plaintiff  had  full  ownership  and  the  defend- 
ant had  no  personal  right  thereto.  In  other 
words,  when  the  state  is  proceeding  to  abate 
an  alleged  nuisance  In  a  legal  manner  and 
seizes  personal  property  which  from  its  al- 
leged use  constitutes  a  nuisance,  can  an  own- 
er of  the  property  litigate  the  right  of  pos- 
session thereto  with  the  sheriff,  the  arm  of 
the  court,  and  thus  forestall  a  possible  order 
of  the  court  to  destroy  the  property  as  a  nui- 
sance? We  think  the  court  correctly  answer- 
ed the  question.  True,  as  contended  by  tbe 
plaintiff.  Code,  5  266,  assures  to  either  party, 
In  an  action  for  the  specific  recovery  of  per- 
sonal property,  the  right  of  trial  by  a  Jury. 


But  the  question  here  Involved  Is  not  solely 
oue  of  the  right  of  possession  as  between  in- 
dividuals, and,  if  It  were  the  only  question, 
the  above  statute  has  no  higher  standing  tbeu 
anotber  statute  prescribing  a  different  pro- 
cedure. Statutes  apparently  conflicting  are 
to  be  construed  together,  and  each  given  ef- 
fect, if  possible.  Where,  as  In  this  case,  two 
entirely  different  procedures  are  provided  by 
statute  for  adjudicating  a  certain  right  or 
claim  of  right,  which  procedures  are  incon- 
sistent and  irreconcilable,  but  where  one  pro- 
cedure is  general  and  applicable  to  a  class  of 
claims  under  many  varying  circumstances, 
while  the  other  is  specific  and  applicable  only 
to  a  specific  relation  of  the  parties  or  to  a 
controversy  arising  under  specific  circum- 
stances, the  specific  procedure  should  be  held 
applicable  in  exclusion  of  the  other.  The 
provisions  of  Civ.  Code,  §  266,  apply  to  re- 
plevin actions  generally.  The  provisions  of 
section  2493,  Gen.  St.  1901,  are  specific  as  to 
the  particular  class  of  property  in  this  ac- 
tion and  the  trial  there  provided  for  Is  to  de- 
termine whether  or  not  the  property  as  used 
at  the  time  of  filing  the  information  was  a 
common  nuisance.  The  provision  Is:  "All  per- 
sons claiming  an  interest  therein  may  appear 
and  answer  the  complaint  against  such  in- 
toxicating liquors." 

It  was  held  In  the  case  of  In  re  Massey,  56 
Kan.  120,  42  Pac.  365,  that  one  claiming  to 
own  property  which  had  been  seized  under 
the  provisions  of  the  prohibitory  liquor  law 
then  (1905)  in  force  could  "maintain  an  action 
in  replevin  before  another  court  of  competent 
jurisdiction  against  the  officer  for  the  pur- 
pose of  determining  his  right  to  the  prop- 
erty," etc.  This  decision  was  expressly  based 
upon  the  absence  of  any  provision,  in  the 
nuisance  statute,  for  a  hearing  as  to  tbe 
rights  of  property  in  the  court  where  the 
criminal  action  was  pending.  This  omission 
has  since  been  supplied  in  the  act  known  as 
the  "Hurrell  Law,"  enacted  In  1901.  More- 
over, the  language  copied  from  the  syllabus 
in  the  Massey  Case,  supra,  ia  misleading. 
The  question  in  that  case  was  whether  the 
officer  who  seized  the  liquors  in  the  criminal 
action  and  had  them  in  his  possession  was 
guilty  of  contempt  in  refusing  to  deliver  them 
to  another  officer  who  demanded  them  under 
a  writ  of  replevin  issued  to  him  by  another 
court,  and  the  decision  held  him  guilty  of 
such  contempt.  So  the  decision  In  that  case 
was  not  that  on  the  final  hearing  of  bis  re- 
plevin action  the  owner  of  the  liquors  should 
prevail,  as  claimed  In  this  case,  but  that  the 
owner  had  a  right  to  bring  his  action,  and  to 
have  the  writ  issued  therein  served  and  obey- 
ed. The  words  "B.  may  maintain  an  ac- 
tion," as  generally  used  mean,  "B.  may  suc- 
cessfully maintain  an  action,"  but  such  is  not 
the  meaning  in  that  case. 

As  before  said,  the  question  involved  In  this 
replevin  is  not  solely  the  relative  rights  of 
the  owner  and  of  Wallace  as  an  individual  to 
the  possession  of  the  property  in  question. 
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Information  had  been  filed  charging  that  the 
property,  as  used,  was  a  common  nuisance. 
A  warrant  had  been  Issued,  and  the  property 
had,  bo  to  speak,  been  arrested  on  this  charge, 
and  the  sheriff,  as  required  by  law,  was  hold- 
ing It  In  his  custody  until  such  time  as  the 
court  should  determine  under  a  speedy  pro- 
cedure provided  by  law  whether  the  property 
was,  so  to  speak,  Innocent,  and  should  be  re- 
turned, or  whether  It  was  guilty,  and  should 
be  annihilated,  spiritually  at  least  It  is  a 
proceeding  in  rem,  and,  while  it  is  pending  in 
due  and  orderly  course,  the  owner  of  the 
property  should  not  be  allowed  to  Intervene, 
except  to  "answer  the  complaint  against  such 
intoxicating  liquors,"  as  provided  in  section 
2495,  supra.  The  property  was  in  custodia 
legis,  and  the  proceeding  against  it  was  in 
rem.  State  v.  McManus,  65  Kan.  720,  70  Pac 
700  ;  Karr  v.  StahL  75  Kan.  387,  80  Pac  669; 
17  Am.  &  Eng.  Ency.  Law,  804,  23  Cyc  298. 
The  proceeding  is  due  process  of  law. 

The  plaintiff  urges  that  the  notice  in  the 
condemnation  proceeding  was  not  properly 
addressed,  and  not  properly  served.  It  should 
have  been  addressed  to  the  defendants  "and 
to  all  persons  claiming  any  Interest  in  the 
intoxicating  liquors  or  other  property.'*  It 
was  addressed  to  the  defendants,  but  the 
words  quoted  above  from  the  statute  were 
omitted.  It  was  served  according  to  law.  We 
think  the  words  omitted  from  the  address  did 
not  render  the  notice  void.  It  was  simply  ir- 
regular, and  there  is  no  showing  that  the 
plaintiff  did  not  have  actual  notice  of  the 
time  and  place  of  hearing.  He  is  presumed 
to  know  the  law  that  a  notice  of  the  time  and 
place  of  the  hearing  would  be  issued  within 
48  hours  after  the  return  of  the  warrant  He 
knew  his  goods  had  been  seized,  and  by 
whom,  as  he  very  promptly  commenced  his 
action  in  replevin  therefor.  He  was  bound 
to  know  that  he  was  entitled  to  a  hearing  be- 
fore the  court  without  instituting  another  ac- 
tion. He  evidently  sought  to  bring  a  more 
favorable  form  of  action.  We  hold  he  was 
not  entitled  to  supersede  the  proceeding  al- 
ready pending. 

The  judgment  is  affirmed. 


(77  Kan.  67) 

SNIDER  et  al.  v.  WINDSOR  et  al. 
(Supreme  Court  of  Kansas.    Jan.  11,  1908.) 

1.  Appeal— Transcript  of  Rbcobd. 

Where  a  case  is  brought  to  this  court 
on  a  transcript  of  the  record,  such  transcript 
should  contain  everything  that  !i  part  of  the 
record. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  S  2G27.] 

2.  Pleading — Amendments. 

Amendments  of  pleadings  may  be  allowed 
in  furtherance  of  justice  when  such  amendments 
do  not  substantially  change  the  canse  of  action 
or  defense.  This  change  does  not  refer  to  the 
form  of  the  remedy,  but  to  the  general  identity 
of  the  transaction. 

[Ed.  Note.— For  cases  in  point,  nee  Cent  Dig. 
vol  39,  Pleading,  ||  600,  680,  687.] 


8.  Appeal— Ha  bsxess  Esbob. 

Any  error  in  allowing  an  amendment  which 
does  not  affect  the  substantial  rights  of  the 
complaining  party  is  not  a  sufficient  ground  of 
reversal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  8,  Appeal  and  Error,  ft  4106-4109.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Kingman  Coun- 
ty; P.  B.  Gillette,  Judge. 

Action  by  Charles  A.  Windsor  and  others 
against  John  Snider  and  Ella  F.  Suider. 
Judgment  for  plaintiffs.  Defendants  bring 
error.  Affirmed. 

J.  Q.  Jenkins,  C.  C.  Calkins,  and  C.  W. 
Fairchild,  for  plaintiffs  in  error.  S.  D.  La 
Fuze  and  Geo.  L.  Hay,  for  defendants  in  er- 
ror. 

BENSON,  J.  This  proceeding  is  upon  • 
transcript  of  the  record.  A  motion  Is  made 
to  dismiss  on  the  grounds  that  the  trans- 
cript is  not  complete,  that  all  the  necessary 
parties  are  not  before  the  court,  and  because 
the  certificate  is  insufficient  The  plaintiffs 
in  error  have  asked  leave  to  amend  the  tran- 
script by  Inserting  certain  parts  of  the  rec- 
ord which  appear  to  have  been  omitted  hy 
the  clerk. 

The  transcript  1b  imperfect  and  confusing 
in  its  arrangement  and  even  with  the  amend- 
ments proposed  it  Is  doubtful  whether  it  will 
be  complete.  The  transcript  should  contain 
everything  that  Is  a  part  of  the  record,  and 
what  the  record  consists  of  is  pointed  out  in 
section  417  of  the  Code.  Neiswender  v. 
James,  41  Kan.  463,  21  Pac  573 ;  Com'rs  of 
Elk  County  v.  Scott  51  Kan.  139,  32  Pac. 
919;  Cook  v.  Challlss,  55  Kan.  303,  40  Pac 
643.  We  have  concluded,  however,  to  con- 
sider this  transcript  as  amended,  as  request- 
ed, and  for  the  purposes  of  review  in  this 
case  to  consider  it  sufficient  The  original 
petition  alleged  the  execution  of  certain 
promissory  notes  by  the  defendants,  who  are- 
plaintiffs  in  error  here,  and  chattel  mortgages 
to  secure  their  payment  averred  default  In 
such  payments,  and  prayed  for  a  Judgment 
for  the  amount  due  upon  the  notes,  and  for 
the  sale  of  the  mortgaged  property  to  satisfy 
such  judgment  The  petition  was  filed  Sep- 
tember 8,  1905.  On  the  same  day,  the  plain- 
tiffs filed  an  affidavit  for  replevin  of  the 
property  described  In  the  petition  and  In  the 
mortgages,  and  an  order  of  replevin  was  is- 
sued thereon,  and  the  property  taken  by  the 
sheriff  and  afterwsrds  delivered  to  the  plain- 
tiffs, except  certain  animals  which  were  re- 
turned to  the  defendants  by  the  plaintiffs* 
order.  On  September  11,  1905,  the  defend- 
ants filed  their  answer,  not  verified,  contain- 
ing a  general  denial,  allegations  of  payment 
and  an  averment  of  the  tender  of  $1,500  in 
satisfaction  of  the  claims  of  the  plaintiffs. 
On  the  same  day  defendants  filed  their  mo- 
tion to  set  aside  the  writ  of  replevin  on  the 
grounds  that  it  had  been  lmprovidently  is- 
sued, that  no  petition  in  replevin  had  been 
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filed,  and  that  the  affidavit  was  insufficient  to 
show  special  ownership  in  the  plaintiffs.  At 
the  same  time  plaintiffs  presented  an  applica- 
tion for  leave  to  file  an  amended  petition. 
Both  motions  were  heard  at  the  same  time. 
On  the  same  day,  December  11,  1905,  leave 
was  given  to  file  the  amended  petition,  and 
the  motion  to  quash  the  writ  was  overruled. 
Thereupon  the  plaintiffs  filed  an  amended 
petition  setting  up  a  cause  of  action  In  replev- 
in for  the  same  property  described  In  the 
original  petition,  alleging  default  in  payment, 
demand  for  the  property,  the  refusal  thereof, 
and  the  unlawful  detention  by  the  defendants 
after  such  refusal,  and  praying  for  judgment 
for  possession.  A  motion  was  made  by  the 
defendants  to  strike  this  amended  petition 
from  the  file,  for  the  reasons  that  It  changed 
the  cause  of  action  from  one  in  equity  to  one 
at  law,  and  from  a  petition  on  contract  to  one 
In  tort,  and  that  It  sought  to  confer  Juris- 
diction In  replevin  which  the  original  petition 
did  not  do.  This  motion  was  overruled,  and 
the  defendants  elected  to  stand  upon  their 
answer  filed  to  the  original  petition.  On  the 
6th  day  of  March,  1906,  the  cause  wag  tried, 
and  the  Jury  returned  a  verdict  In  the  usual 
form  In  replevin,  finding  that  the  plaintiffs 
had  a  special  ownership  In  the  property  of 
the  value  of  $1,900.81,  being  the  amount  due 
on  the  mortgages  at  the  time  the  action  was 
brought,  that  the  plaintiffs  were  entitled  to 
the  immediate  possession  of  the  property, 
and  that  the  defendants  wrongfully  detained 
the  same.  The  jury  also  answered  numerous 
special  questions  showing  credits  upon  the 
notes  for  payments  made  at  different  times, 
the  allowance  of  extensions,  and  other  mat- 
ters appropriate  in  an  accounting  to  deter- 
mine the  amount  due  upon  the  securities.  No 
damages  were  allowed  for  detaining  the  prop- 
erty. Thus  it  appears  that,  while  this  was 
commenced  as  an  action  to  foreclose  the  mort- 
gages, it  proceeded,  after  the  amendment, 
as  an  action  in  replevin  for  the  same  prop- 
erty, terminating  in  finding  the  amount  due 
upon  the  mortgages,  and  a  Judgment  for  the 
return  of  the  property  or  for  the  value  of  the 
special  ownership,  in  the  ordinary  form. 

The  defendants  did  not  ask  for  the  Im- 
position of  terms  on  the  allowance  of  the 
amendment,  and  the  trial  did  not  take  place 
until  about  three  months  after  the  amend- 
ment There  is  no  suggestion  that  defend- 
ants were  unprepared  to  try  the  issue  finally 
presented,  or  that  such  trial  resulted  In  any 
hardship  or  wrong.  The  plaintiffs,  however, 
appear  to  have  excepted  to  an  order  of  the 
conrt  allowing  the  withdrawal  of  the  tender 
asked  by  the  defendants,  which  order  was  af- 
firmed In  this  court.  Windsor  v.  Snider 
(Kan.)  90  Pac.  820.  It  must  be  conceded  that 
such  an  amendment  was  not  in  the  ordinary 
course  of  practice,  but  It  does  not  appear  to 
have  affected  the  substantial  rights  of  the 
defendants.  If  no  amendment  had  been  al- 
lowed, the  same  accounting  would  have  been 
proper,  the  same  finding  of  the  amount  due, 


and  an  order  for  the  sale  of  the  property 
would  have  been  made.  The  plaintiffs  hav- 
ing obtained  possession  by  this  action,  the 
defendants  may  have  the  property  so  sold. 
Section  4253,  Gen.  SL  1901.  The  Code  abol- 
ishes the  forms  of  actions,  provides  that  the 
petition  shall  state  the  facts  constituting  the 
cause  of  action,  and  that  causes  of  action, 
whether  heretofore  denominated  legal  or 
equitable,  or  both,  may  be  united  where  they 
arise  out  of  the  same  transaction,  or  trans- 
actions connected  with  the  same  subject  of 
action,  and,  further,  that  amendments  may  be 
made  in  furtherance  of  Justice,  which  do  not 
substantially  change  the  cause  of  action. 
The  cause  of  action  here  was  the  default  of 
the  defendants  in  keeping  the  conditions  of 
the  chattel  mortgages.  By  reason  of  these 
defaults  the  plaintiff  might  have  maintained 
a  suit  for  foreclosure,  or  in  replevin.  The 
transaction  to  be  Investigated  on  the  trial 
was  the  same  whichever  form  of  remedy  was 
sought  When  this  Identity  remains,  the 
amendment  does  not  substantially  change  the 
cause  of  action.  Bogle  v.  Gordon,  39  Kan. 
31,  17  Pac.  857;  Spice  &  Son  v.  Steiuruck,  14 
Ohio  St  213.  This  change  does  not  refer 
to  the  form  of  the  remedy,  but  to  the  gen- 
eral Identity  of  the  transaction.  Thus  it  was 
held  in  Culp  v.  S  tee  re,  47  Kan.  746,  28  Pac. 
987,  that  a  petition  founded  In  tort  for  false 
representations  in  the  sale  of  a  horse  could 
be  properly  amended  so  as  to  include  a  claim 
upon  an  express  warranty  upon  the  contract 
of  sale.  Where  a  petition  alleged  fraudu- 
lent representations,  and  prayed  for  the  re- 
scission of  a  contract  Induced  thereby,  an 
amendment  whereby  damages  were  claimed 
for  breach  of  the  same  contract  was  held 
proper.  Stevens  v.  Matthewson,  45  Kan.  594, 
26  Pac.  38.  In  that  case  the  original  petition 
disaffirmed,  and  the  amendment  affirmed,  the 
contract  but  the  transaction  to  be  Judicially 
examined  remained  the  same.  The  plaintiff 
first  sought  to  have  the  mortgage  foreclosed, 
and  thus  make  his  security  available.  Later, 
by  amendment,  he  sought  to  recover  posses- 
sion of  the  same  property  under  the  same 
mortgages  for  the  same  purpose.  Can  it  be 
said  that  this  substantially  changed  the 
cause  of  action?  If,  however,  we  should  con- 
cede that  the  allowance  of  the  amendment 
was  technically  erroneous,  still  the  substan- 
tial rights  of  the  defendants  were  not  affect- 
ed thereby.  The  issue  between  the  parties 
appears  to  have  been  fully  and  fairly  tried, 
and  no  complaint  is  made  of  the  final  result. 
In  this  situation  the  language  of  Mr.  Justice 
Burch  In  Hopklnson  v.  Conley,  75  Kan.  65, 
88  Pac.  549,  is  pertinent:  "If  It  be  conceded 
that  the  rules  of  procedure  have  been  violat- 
ed in  this  case,  the  Judgment  cannot  for  that 
reason  alone  be  overturned.  The  Legislature 
has  enjoined  upon  this  court  the  duty  of  look- 
ing beyond  defects  and  errors  In  pleadings 
and  proceedings  to  ascertain  if  they  did,  in 
fact,  affect  the  substantial  rights  of  the  party 
complaining  of  them.   Fixed  rules  are  to  be 
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observed  and  enforced,  but  not  merely  for 
the  purpose  of  vindicating  them.  Harm 
must  result  from  a  wrong  decision  or  It  can- 
not be  reversed."  "The  court,  In  every  stage 
of  action,  must  disregard  any  error  or  defect 
in  the  pleadings  or  proceedings  which  does 
not  affect  tbe  substantial  rights  of  the  ad- 
verse party;  and  no  judgment  shall  be  re- 
versed or  affected  by  reason  of  such  error  or 
defect."  Code,  §  140;  Gen.  St.  1901,  8  4574; 
Hopklnson  v.  Conley,  75  Kan.  65,  88  Pac.  549. 
The  judgment  Is  affirmed. 


(77  Kan.  207) 

LAWRENCE  v.  WHEELER. 

(Supreme  Court  of  Kansas.   Jan.  11,  1908.) 

Elections— Contest  —  Statement  —  Demub- 
beb. 

A  general  charge  in  the  statement  of  the 
contestor  of  a  county  election  of  error  and  mis- 
take by  the  boards  of  judges  in  designated  pre- 
cincts in  counting  tbe  ballots  and  by  the  board 
of  canvassers  in  declaring  the  result  is  sufficient 
as  against  an  attack  by  demurrer,  and  is  not 
void  for  indefiniteness. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Elections,  £§  200-209.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Finney  Coun- 
ty ;  Chas.  E.  Lobdell,  Judge. 

Election  contest  between  H.  V.  Lawrence 
and  A.  C.  Wheeler.  Judgment  for  defend- 
ant, and  Lawrence  brings  error.  Reversed 
and  remanded. 

A.  M.  Harvey  and  A  Hosklnson,  for  plain- 
tiff in  error.  W.  R.  Hopkins  and  Richard  J- 
Hopkins,  for  defendant  in  error. 

BURCH,  J.  H.  V.  Lawrence  instituted  a 
contest  for  the  office  of  county  treasurer  of 
Finney  county  against  A.  C.  Wheeler.  His 
statement  was  sufficient,  unless  it  be  with  ref- 
erence to  the  causes  of  contest.  In  that  re- 
spect it  reads  as  follows:  "Said  coutestor  fur- 
ther states  that  the  said  A.  C.  Wheeler,  con- 
tested was  not  legally  and  lawfully  elected, 
or  chosen  by  a  majority  of  the  lawful  votes 
cast  at  said  election  to  be  the  county  treas- 
urer of  Finney  county,  Kun.,  for  the  following 
reasons,  to  wit:  For  errors  and  mistakes  of 
the  boards  of  Judges  of  election  at  said  elec- 
tion, so  held  in  the  various  voting  precincts, 
to  wit:  First,  Second,  and  Third  Wards  of 
the  city  of  Garden  City,  Cher  lock,  Macks, 
Iluffnians,  Plymell,  Picrcevllle,  Pleasant  Val- 
ley, Knauston,  Eminence,  and  Ravanna — in 
counting  the  votes  so  cast  at  said  election  for 
the  said  office  of  county  treasurer  of  Finney 
county,  Kan.  For  errors  and  mistakes  of  the 
board  of  county  commissioners  of  Finney 
county,  Kan.,  acting  as  a  board  of  canvassers 
of  the  votes  cast  at  said  election  in  declaring 
the  result  of  said  election  in  favor  of  the 
said  A.  C.  Wheeler,  contestee,  for  the  said  of- 
fice of  county  treasurer  of  Finney  county, 
Kan.,  at  said  election  so  held  on  the  0th  day 
of  November.  1900.  That  the  boards  of  elec- 
tion judges  in  Pierceville  and  Macks  precincts 


failed  and  neglected  to  account  for,  or  return 
to  the  county  clerk  of  Finney  county,  Kan., 
the  number  of  ballots  received  by  them  from 
the  said  county  clerk  aforesaid  prior  to  elec- 
tion. That  the  board  of  election  judges  in 
each  of  tbe  aforesaid  precincts  failed  to  ac- 
count for,  or  return  to  the  county  clerk  of 
Finney  county,  Kan.,  the  number  of  'blank* 
ballots  sealed  up  In  an  envelope  as  required 
by  law,  or  the  'void'  ballots  or  the  ballots 
'objected  to,"  as  required  by  law  Inclosed  in 
an  envelope  securely  sealed  and  so  marked 
and  indorsed  so  as  to  clearly  disclose  Its  con- 
tents. That  in  said  precincts,  Pierceville  and 
Macks,  all  ballots  not  used,  and  all  ballots 
spoiled  by  the  voters  while  attempting  to  vote, 
were  not  returned  by  the  boards  of  judges 
of  election  in  said  two  above-named  precincts 
to  the  county  clerk  of  Finney  county,  Kan., 
as  required  by  law,  the  officers  from  whom  all 
ballots  were  received.  That  the  boards  of 
election  judges  in  said  county  in  the  follow- 
ing precincts,  to  wit:  First,  Second,  and 
Third  Wards  In  the  city  of  Garden  City, 
Sherlock,  Macks.  Huffmans,  Plymell,  Pierce- 
ville, Pleasant  Valley.  Knauston,  Eminence, 
and  Ravanna — failed  to  count  for  the  con- 
testor  votes  or  ballots  which  were  legally 
cast  for  him,  and  which  were  marked  by 
said  boards  'Blank,'  'Void,'  and  'Objected  to,' 
and  'Rejected.'  That,  on  account  of  the 
above-mentioned  errors,  mistakes,  and  irregu- 
larities, a  correct  count  of  said  votes  cast  in 
Finney  county,  Kan.,  on  said  Cth  day  of  No- 
vember, 1900,  and  a  correct  canvass  of  said 
votes,  would  affect  the  result  of  said  elec- 
tion of  county  treasurer  of  Finney  county, 
Kan.,  and  that  a  correct  count  of  the  votes 
cast  at  the  said  several  voting  precincts  so 
cast  would  affect  the  result  of  said  election 
for  the  office  of  county  treasurer,  and  that  a 
correct  count  of  the  votes  cast  at  said  election 
on  November  6,  1900,  in  Finney  county,  Kan., 
and  a  correct  canvass  of  the  votes  so  cast  at 
said  election  would  result  in  the  election  of 
said  H.  V.  Lawrence,  contestor,  to  the  office 
of  county  treasurer  of  Finney  county,  Kan., 
at  said  election  so  held  on  the  0th  day  of  No- 
veml>er.  1900."  The  contestee  demurred  to  the 
statement,  but  the  demurrer  was  overruled. 
The  contestee  then  filed  an  answer,  to  which 
the  contestor  replied,  and  the  contest  court 
proceeded  to  count  the  ballots.  Various  bal- 
lots were  not  counted  for  the  contestor  which 
he  claimed  should  have  been  counted  for  him, 
and  various  ballots  were  counted  for  the  con- 
testee, to  which  the  contestor  objected.  The 
ballots  from  two  election  precincts  were  not 
opened  or  counted.  The  contest  court  decided 
in  favor  of  the  contestee,  and  the  contestor 
prosecuted  proceedings  in  error  In  the  district 
court.  The  district  court  declined  to  consider 
the  principal  errors  alleged  on  the  ground  the 
statement  did  not  specify  with  sufficient  par- 
ticularity the  causes  of  contest,  thereby  vir- 
tually sustaining  the  demurrer  which  the  con- 
test court  had  overruled.  The  contestor  pros- 
ecutes error  In  this  court 
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The  district  court  adopted  the  rigorous  rule 
approved  by  some  courts  and  favored  by  some 
text-writers,  which  requires  that  the  facts* 
constituting  the  cause  of  contest  must  be 
pleaded  In  detail  with  particularity  and  pre- 
cision, or  the  statement  will  not  authorize  the 
contest  court  to  proceed  or  support  a  judg- 
ment in  the  contcstor's  favor.  This  rule  rests 
in  part  upon  the  public  policy  which  forbids 
speculative  and  groundless  contests,  and  is 
supported  by  the  argument  that,  If  the  contes- 
tor  know  of  causes  of  contest,  he  can  recite 
the  facts,  while,  If  he  do  not  know,  it  Is  bet- 
ter that  he  should  not  be  allowed  to  Inter- 
fere. 

The  question  is  one  of  statutory  interpre- 
tation; the  Legislature  having  indicated  what 
the  public  policy  of  this  state  demands  by  the 
procedure  which  it  has  prescribed.  The  rem- 
edy, so  far  as  it  relates  to  elections  to  county 
offices,  is  quite  summary  in  character,  and  is 
designed  to  secure  a  speedy  determination  of 
the  coutest  The  tribunal  having  jurisdic- 
tion to  try  the  contest  is  an  inferior  one, 
having  special  and  limited  powers,  and  need 
not  be  composed  of  persons  who  are  learned 
in  the  law  or  familiar  with  the  arbitrary 
rules  of  pleadings  in  civil  actions.  The  pro- 
ceeding is  nut  one  for  the  benefit  of  candi- 
dates alone.  It  may  be  instituted  by  any 
elector  of  the  county;  the  purpose  being  that 
the  people's  choice  legally  registered  may  be 
made  to  prevail  upon  the  complaint  of  any 
of  them.  The  contestor's  statement  is  "a 
written  statement  of  his  Intention  to  contest 
the  election,"  and  must  set  forth  "the  par- 
ticular causes  of  contest"  Gen.  St  1901,  f 
2050.  The  statute  names  causes  for  contest 
as  follows:  "First,  for  malconduct,  fraud  or 
corruption  on  the  part  of  the  judges  of  elec- 
tion in  any  township,  or  of  any  of  the  boards 
of  canvassers,  or  on  the  part  of  any  member 
of  either  of  those  boards.  Second,  when  the 
contestee  was  not  eligible  to  the  office  at  the 
time  of  the  election.  Third,  when  the  con- 
testee has  been  convicted  of  an  infamous 
crime  before  the  election,  and  the  judgment 
has  not  been  reversed,  annulled,  or  set  aside, 
nor  the  contestee  pardoned,  at  the  time  of  the 
election.  Fourth,  when  the  contestee  has 
given  or  offered  any  elector  or  any  Judge, 
clerk  or  canvasser  of  the  election  any  bribe 
or  reward,  in  money,  property  or  thing  of 
value,  for  the  purpose  of  procuring  his  elec- 
tion. Fifth,  when  illegal  votes  have  been  re- 
ceived, or  legal  votes  rejected,  at  the  polls, 
sufficient  to  change  the  result.  Sixth,  for 
any  error  or  mistake  in  any  of  the  boards  of 
judges  or  canvassers  in  counting  or  declaring 
the  result  of  the  election,  If  the  error  or  mis- 
take would  affect  the  result.  Seventh,  for 
any  other  cause  (though  not  enumerated 
above)  which  shows  that  another  was  the 
legally  elected  person."  Gen.  St.  1901,  § 
2G.">.">.  In  framing  the  law  the  Legislature 
considered  specially  the  subject  of  certainty 
in  stating  causes  of  contest,  but  went  no  fur- 


ther than  to  make  the  following  requirement: 
"When  the  reception  of  illegal  or  the  rejec- 
tion of  legal  votes  is  alleged  as  a  cause  of 
contest,  the  names  of  the  persons  who  .so 
voted,  or  whose  votes  were  rejected,  with  the 
township  where  they  voted  or  offered  to  vote, 
shall  be  set  forth  In  the  statement."  Gen. 
St.  1901,  8  2C60.  There  Is  no  provision  for 
the  forming  of  definite  issues  such  as  the 
Code  of  Civil  Procedure  contemplates.  This 
court  has  held  that  pleadings  in  the  nature 
of  an  answer  and  reply  are  proper  in  con- 
test cases,  and,  if  filed,  they  should  be  con- 
strued according  to  the  ordinary  rules  appli- 
cable to  such  pleadings.  Baker  v.  Long,  17 
Kan.  341.  It  has  also  been  decided  that  the 
contest  should  be  beard  and  adjudicated  up- 
on the  merits,  and  not  disposed  of  upon  tech- 
nicalities. Buckland  v.  Goit,  23  Kan.  327. 
The  case  last  cited  is  Instructive,  The  stat- 
ute provides  that  the  contestee  shall  be  in- 
formed of  the  contest  by  a  notice  served  upon 
him  which  shall  contain  a  brief  statement  of 
the  causes  of  contest  Gen.  St.  1901,  §  2602. 
The  notice  did  not  contain  this  statement. 
The  contestee  appeared  specially,  and  moved 
to  dismiss.  The  proceeding  was  dismissed, 
and  the  district  court  sustained  the  ruling 
of  the  contest  court.  This  court  held  the  no- 
tice to  be  Irregular  only,  and  said:  "At  the 
time  that  this  contest  was  dismissed,  it  was 
too  late  for  the  eontestor  to  commence  a  new 
contest,  and  hence,  if  this  dismissal  were  to 
be  sustained,  It  would  be  a  final  determina- 
tion of  the  case,  and  a  final  determination  upon 
a  pure  technicality.  This  the  law  never  en- 
courages, and  especially  not  where  cases  are 
to  be  tried  before  inferior  tribunals,  not 
skilled  in  the  law.  It  is  a  dangerous  thing 
for  an  inferior  tribunal,  not  skilled  in  the 
law,  to  attempt  to  decide  cases  upon  pure  le- 
gal technicalities.  Superior  courts  seldom  at- 
tempt any  such  thing.  And  the  law  always 
encourages  trials  upon  the  merits,  and  never 
encourages  final  determinations  upon  mere 
technicalities  of  any  kind."  From  the  fore- 
going it  is  plain  the  Legislature  did  not  or- 
dain a  severely  technical  and  highly  special- 
ized system  of  procedure  for  the  contest  of 
county  elections,  but,  instead,  adopted  a  very 
simple  and  liberal  one  designed  to  facilitate 
inquiry  into  causes,  which,  if  established, 
would  vitiate  the  declared  result  while  at 
the  same  time  affording  due  protection  to  the 
public,  the  party  chiefly  Interested,  and  to 
claimants  of  offices.  The  courts  are  fond  of 
quoting  the  following  fine  paragraph  relating 
to  pleadings  In  election  contests  contained  In 
the  opinion  In  the  case  of  Maun  v.  Cassidy,  1 
Brewst  (Pa.)  11,  27:  "The  rule  must  not  be 
held  so  strict  as  to  afTord  protection  to  fraud 
by  which  the  will  of  the  people  is  set  at 
naught;  nor  so  loose  as  to  permit  the  acts  of 
sworn  officers,  chosen  by  the  people,  to  be  in- 
quired Into  without  an  adequate  and  well-de- 
fined cause."  The  illustrative  and  qualify- 
ing paragraph  immediately  preceding  usually 
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Is  not  quoted.  It  reads  as  follows:  "It  Is 
obvious  that  If  the  court  were  to  require  the 
same  precision  and  certainty  In  an  election 
petition  as  in  the  pleadings  between  parties 
to  a  suit  at  law,  the  object  of  which  plead- 
ings is  to  produce  a  single  issue,  the  difficul- 
ty of  statiug  precisely  the  manner  in  which 
a  fraud  has  been  perpetrated,  or  an  undue 
return  made,  would,  to  a  great  degree,  null- 
ify the  law  Itself,  which  designs  that  such 
charges  shall  be  investigated."  Taken  to- 
gether, the  two  paragraphs  express  a  fair  in- 
terpretation of  the  meaning  and  spirit  of  the 
Kansas  statute. 

In  this  case  the  contest  court  and  the  con- 
testee  were  fairly  advised  of  the  causes  of 
contest.  The  causes  specified  were  not  fraud, 
and  corruption,  the  Ineligibility  of  the  con- 
testee,  the  conviction  of  the  contestee  of  an 
infamous  crime,  bribery,  or  the  receiving  of 
illegal  votes;  but  errors  and  mistakes  of  the 
boards  of  judges  in  named  precincts  in  count- 
ing the  votes  cast,  errors  and  mistakes  of  the 
board  of  canvassers  In  declaring  the  result, 
and  failure  of  the  boards  of  Judges  in  various 
named  precincts  to  count  certain  described 
classes  of  ballots  were  specified.  It  is  true 
that  the  ultimate  fact  of  error  and  mistake 
was  alleged  in  general  terms,  but  this  cir- 
cumstance did  not  render  the  statement  a 
nullity.  If  what  was  said  were  true,  the  con- 
test was  well  founded,  and  the  contest  court 
was  bound  to  Investigate  the  charges.  Even 
under  the  Code  of  Civil  Procedure  such  an 
allegation  will  not  render  a  pleading  subject 
to  demurrer.  The  adverse  party  may  be  en- 
titled to  a  more  definite  and  detailed  state- 
ment of  the  facts,  but  his  remedy  is  by  mo- 
tion, and  not  by  demurrer.  The  following 
quotation  from  an  early  decision  of  this  court 
construing  a  pleading  attacking  a  tax  deed  is 
conclusive  upon  the  question:  "We  think, 
however,  the  court  below  erred  in  sustaining 
said  demurrer.  We  shall  take  the  fourth  rea- 
son given  for  the  purpose  of  showing  it,  be- 
cause said  reason  is  the  shortest,  and  because 
it  is  as  material,  and  as  well  pleaded,  as  any 
of  the  others,  and  more  so  than  the  most  of 
the  others.  It  reads  as  follows:  '(4)  Said 
lots  were  not  sold  for  taxes  at  the  time  and 
place  required  by  law.'  Now,  if  the  lota 
were  not  sold  at  the  time  or  place  required 
by  law,  of  course,  the  tax  deed  founded  on 
such  sale  must  necessarily  be  void.  Of 
course,  it  must  be  admitted  that  this  fact  is 
not  very  well  pleaded,  but  we  think  it  Is  suffi- 
ciently pleaded  to  be  good  on  general  demur- 
rer. If  the  defendant  was  not  satisfied  with 
this  statement  of  facts,  he  might  have  re- 
quired a  more  specific  and  definite  statement 
thereof  by  a  motion  to  have  the  petition  in 
this  respect  made  more  definite  and  certain. 
Of  course,  the  defendant  had  a  right  to  know, 
from  a  specific  allegation  in  the  petition, 
whether  the  plaintiff  claimed  that  the  treas- 
urer did  not  sell  said  property  at  the  county 
seat,  or  whether  he  claimed  that  the  place 
where  the  treasurer  did  sell  the  property  was 


not  the  county  seat  (a  mere  county  seat  ques- 
tion), or  whether  he  claimed  that  the  treas- 
urer did  not  sell  at  his  office,  or  at  the  place 
where  he  advertised  to  sell,  etc.  The  defend- 
ant also  had  a  right  to  know  from  a  specific 
allegation  in  the  petition  whether  plaintiff 
claimed  that  the  treasurer  sold  said  property 
prior  to  the  first  Tuesday  of  May,  or  after 
the  adjournment  of  the  tax  sale,  at  the  time 
to  be  held,  or  at  some  other  time  not  desig- 
nated by  law.  In  fact,  the  petition  should 
have  stated  specifically  (If  insisted  on  in  the 
proper  way  by  the  defendant)  the  time  when, 
and  the  place  where,  said  property  was  sold 
(and  not  merely  the  time  when  and  the  place 
where  It  was  not  sold),  and  all  the  facts  con- 
nected with  the  sale,  so  that  a  precise  and 
specific  issue  could  have  been  made  up  by 
the  pleadings.  Such  is  the  better  mode  of 
pleading;  and  such  is  the  mode  that  must 
prevail  when  properly  insisted  on  by  the  ad- 
verse party.  When  true  and  specific  Issues 
are  made  up  by  the  pleadings,  the  parties 
may  know  in  advance,  and  before  a  trial, 
Just  what  they  will  have  to  prove,  and  what 
they  will  have  to  disprove.  But  a  party,  in 
order  to  have  the  facts  stated  specifically, 
must  raise  the  question  in  a  proper  way.  He 
must  do  it  by  motion,  and  not  by  a  general 
demurrer.  If  a  petition  states  a  cause  of  ac- 
tion at  all,  the  petition  must  be  held  good 
when  demurred  to  on  the  ground  that  It  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,'  however  general  its  statement  of 
the  facts  may  be."  Park  v.  Tinkham,  9 
Kan.  613.  618.  Charges  of  fraud  In  plead- 
ings in  civil  actions  are  excepted  from  this 
rule.  Ladd  v.  Nystol,  63  Kan.  23.  64  Pac. 
985.  Perhaps  there  are  some  other  excep- 
tions; but  a  general  charge  in  the  statement 
of  the  contestor  of  a  county  election  of  error 
and  mistake  by  the  boards  of  judges  in  desig- 
nated precincts  in  counting  the  ballots  and 
by  the  board  of  canvassers  in  declaring  the 
result  Is  sufficient  as  against  an  attack  by  de- 
murrer, and  is  not  void  for  lndeflnlteness. 
"More  particularity  in  pleading  is  not  requir- 
ed than  the  nature  of  the  subject  is  reason- 
ably susceptible  of,  and  it  is  obvious,  in  the 
very  nature  of  things,  that  in  most  Instances 
the  candidate  defeated  by  a  miscount  cannot 
know  whose  ballots  were  miscounted.  All  he 
can  be  expected  to  know  is  that  about  so 
many  ballots  were  deposited  for  him  at  a 
given  poll,  and  that  the  count  does  not  agree 
therewith.  If  he  knows  more,  It  is  accident- 
al. Nor,  in  such  case,  is  it  of  consequence 
whose  ballot  was  miscounted,  for  the  effect  is 
the  same,  and  the  mode  of  proof  is  precisely 
the  same,  whether  it  was  cast  by  one  legal 
voter  or  another.  It  is,  moreover,  evident 
that  the  information  upon  which  the  contest- 
ant acts  must,  to  a  very  great  extent,  be  hear- 
say. He  cannot  be  expected  to  have  been 
personally  at  each  poll,  much  less  to  have 
known  how  each  elector  voted.  Nor  can  he  be 
expected  to  have  personally  supervised  the 
counting  at  each  poll;  and  therefore,  how- 
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ever  grossly  and  palpably  he  may  have  been 
wronged  at  several  polls,  all  that  he  can  say 
truthfully  in  respect  to  most  of  It  Is  that  he 
is  Informed  and  verily  believes."  Kreitz  v. 
Behrensmeyer,  125  111.  141,  172,  17  N.  E.  232, 
8  Am.  St.  Rep.  349.  The  district  court  jus- 
tified its  adoption  of  the  strict  rule  of  plead- 
ing by  the  fact  that  under  the  law  of  this 
state  each  political  party  and  each  candidate 
may  be  represented  at  every  polling  place  in 
the  county,  and  thus  may  be  informed  of  the 
facts  relating  to  errors  and  mistakes,  if  any 
occur.  Each  elector  may  not  be  so  repre- 
sented. Any  elector  may  institute  a  contest 
The  rules  of  pleading  must,  with  due  regard 
to  the  Interest  of  the  public  and  of  candi- 
dates, expedite  his  purpose,  and  there  cannot 
be  one  set  of  rules  for  candidates  and  par- 
ties and  another  for  plain  electors.  At  the 
trial  before  the  contest  court  the  contestor  of- 
fered an  amendment  to  his  statement,  which 
was  rejected.  It  aided  the  statement  but  lit- 
tle, and  the  court  did  not  abuse  its  discretion 
In  refusing  to  allow  It  to  be  filed. 

The  judgment  of  the  district  court  Is  re- 
versed; and  the  cause  is  remanded. 


(77  Kan  155) 

HASKINS  &  SELLS  v.  KELLY,  State  Treas- 
urer. 

(Supreme  Court  of  Kansas.   Jan.  11,  1908.) 

Corporations — Foreign  Corporations—  Do- 
ing Business  in  the  State. 

Under  the  provisions  of  chapter  491,  p. 
807,  Laws  1905,  authorising  the  Governor  to 
employ  such  competent  accountants  as  be  may 
deem  necessary  to  cause  a  full  investigation  to 
be  made  of  the  various  state  departments,  the 
Governor  may  employ  for  that  purpose  a  for- 
eign corporation  chartered  as  public  account- 
ants, and  such  foreign  corporation  while  engaged 
in  making  such  examination  on  behalf  of  the 
state  is  not  engaged  in  business  in  the  state 
within  the  meaning  and  contemplation  of  the 
Bush  law,  requiring  a  foreign  corporation  to  ob- 
tain a  permit  to  do  business  within  the  state. 
(Syllabus  by  the  Court.) 

Application  by  Haskins  &  Sells,  certified 
public  accountants,  for  a  writ  of  mandamus 
to  T.  T.  Kelly,  State  Treasurer.  Writ  granted. 

J.  W.  Gleed  and  J.  L.  Hunt,  for  plaintiff. 
F.  S.  Jackson,  Atty.  Gen.,  and  John  S.  Daw- 
Bon,  for  defendant. 

PORTER,  J.  By  an  act  of  the  Legislature 
of  1905  (Laws  1905,  p.  807,  c.  491)  the  Govern- 
or was  authorized  to  employ  such  competent 
accountants  as  he  might  deem  necessary  for 
the  purpose  of  causing  a  full  Investigation 
to  be  made  of  the  various  state  departments. 
The  act  appropriated  funds  to  pay  for  the 
services  of  such  accountants.  In  pursuance 
of  the  act,  the  Governor  employed  plaintiff  to 
Investigate  the  treasury  department  This 
Is  an  original  proceeding  in  mandamus  to 
compel  the  State  Treasurer  to  countersign 
and  register  a  warrant  for  the  sum  of  $2,- 
237.75,  a  balance  due  plaintiff  for  services 
endered  in  the  examination  of  the  state 


treasury.  The  warrant  was  Issued  by  the 
Auditor  upon  a  voucher  duly  approved  and 
certified  by  the  Governor,  in  accordance  with 
the  provisions  of  the  act.  The  return  to  the 
alternative  writ  sets  up  as  a  defense,  first, 
that  plaintiff  is  a  corporation  created  by  the 
laws  of  another  state  for  a  purpose  for  which 
corporations  are  not  permitted  to  be  organiz- 
ed by  the  laws  of  this  state,  and,  therefore, 
cannot  maintain  the  action ;  second,  that  it 
Is  a  foreign  corporation,  which  has  never  ap- 
plied for  or  received  permission  to  engage 
in  business  within  the  state  under  the  pro- 
visions of  the  Busb  law,  and  for  that  reason 
cannot  maintain  the  action.  There  is  an 
agreed  statement  of  facts  from  which  it  ap- 
pears that  plaintiff  Is  a  corporation  organiz- 
ed and  created  under  the  laws  of  the  state 
of  New  York,,  and  authorized  to  do  as  a  cor- 
poration all  of  the  acts  which  it  is  alleged 
in  the  alternative  writ  were  done  by  it.  It 
was  also  agreed  that  plaintiff  never  has  had 
an  office  or  place  of  business  in  the  state  of 
Kansas.  The  Honorable  E.  W.  Hoch,  as  Gov- 
ernor of  the  state,  on  May  15.  1905,  employed 
plaintiff  by  letter,  addressed  to  plaintiff  at 
its  office  In  the  city  and  state  of  New  York, 
to  make  investigations  under  the  act  of  1905, 
in  pursuance  of  which  employment  and  un- 
der Instructions  of  the  Governor  plaintiff  sent 
its  accountants  to  the  office  of  the  Treasurer 
of  the  state,  who  there  took  from  the  books 
and  records  such  information  and  data  neces- 
sary for  the  making  of  a  report,  and  after- 
wards, at  Its  office  in  New  York  from  the  in- 
formation and  data  so  taken,  prepared  its 
report  and  delivered  the  same  to  the  Govern- 
or. Our  statute  defining  the  purposes  for 
which  corporations  may  be  created  has  no 
reference  to  foreign  corporations.  Other 
states  and  other  governments  may  authorize 
corporations  to  exist  for  any  lawful  purpose 
which  the  lawmaking  power  of  such  states 
or  governments  may  deem  proper.  And,  if 
the  nature  of  the  business  which  a  foreign 
corporation  is  authorized  by  its  charter  to 
transact  is  not  repugnant  to  our  laws  or  con- 
trary to  our  public  policy,  its  business  may 
be  transacted  in  this  state.  This  proposition 
is  universally  recognized  as  true.  Land 
Grant  Ry.  &  T.  Co.  v.  Coffey  Co.,  6  Kan.  245, 
254;  A.,  T.  &  S.  F.  R.  Co.  v.  Fletcher,  35 
Kan.  236,  10  Pac.  596;  Kansas  City  Bridge 
&  Iron  Co.  v.  Com'rs  of  Wyandotte  Co.,  35 
Kan.  557,  560,  11  Pac.  360. 

It  is  contended,  however,  that  the  act  it- 
self necessarily  contemplates  that  the  ac- 
countant must  be  a  person.  The  contention 
is  based  upon  the  provision  of  the  statute 
that  in  case  the  reports  of  the  accountant 
shall  show  an  offense  against  the  state  by  any 
officer,  assistant,  or  clerk,  the  accountant,  if 
so  requested  either  by  the  Governor  or  Attor- 
ney General,  shall  make  an  affidavit  or  com- 
plaint against  the  guilty  person  charging  him 
with  such  offense,  and  the  Governor  is  au- 
thorized to  employ  competent  attorneys  to 
assist  In  the  prosecution  of  such  person  or 
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persons.  It  is  seriously  argued  that,  inas- 
much as  plaintiff  Is  a  corporation,  it  would  be 
Impossible  for  it  to  comply  with  this  provi- 
sion of  the  act,  because  it  is  said  that  a  cor- 
poration cannot  make  an  affidavit.  But  it  is 
apparent  that  the  purpose  of  the  foregoing 
provision  of  the  act  would  be  subserved 
equally  as  well  if  a  complaint  should  be 
sworn  to  by  some  person  in  the  employ  of  the 
corporation  making  the  examination  as  if  It 
were  made  by  the  individual  who  was  called 
the  accountant.  It  would  hardly  be  claimed, 
for  Instance,  that  a  valid  warrant  could  not 
be  Issued  upon  a  complaint  sworn  to  by  one 
in  the  employ  of  the  corporation.  Nor  would 
the  fact  furnish  ground  for  a  motion  to  quash 
an  indictment  or  information  based  upon 
such  a  complaint.  The  purpose  of  this  provi- 
sion was  to  facilitate  the  prosecution  of  any 
state  officer  or  employe  of  a  department  who 
should  be  shown  by  the  report  of  the  account- 
ant to  be  guilty  of  any  offense  against  the 
state,  and  it  is  impossible  to  conceive  of  any 
way  in  which  this  purpose  could  be  defeated 
by  the  fact  that  the  complaint  under  such 
circumstances  would  be  sworn  to  by  an  officer 
or  employe  of  the  corporation  acting  as  ac- 
countant. If  the  objection  Is  not  frivolous.  It 
has  at  least  no  substantial  merit. 

After  all,  the  main  question  is  whether  the 
state  In  the  exercise  of  Its  sovereign  powers 
finds  its  hands  tied  by  the  provisions  of  the 
Bush  act,  which  require  a  corporation  to 
comply  with  that  act  before  engaging  In  bxisi- 
ness  in  the  state.  The  mere  statement  of  the 
proposition  shows  that  there  can  he  but  one 
answer,  though  there  are  several  reasons  for 
the  answer.  In  the  first  place,  plaintiff  was 
not  transacting  business  In  the  state  as  con- 
templated by  the  provisions  of  the  Bush  law. 
In  the  second  place,  the  Bush  law  was  not 
enacted  to  prevent  the  state  itself  from  con- 
tracting with  a  foreign  corporation  for  any 
purpose  for  which  the  state  may  make  a  con- 
tract, nor  for  the  purpose  of  preventing  a 
foreign  corporation  from  dealing  with  or 
transacting  business  with  the  state.  The 
Legislature  determines  that  the  accounts  of 
Its  officers  and  state  departments  shall  be  ex- 
amined for  the  welfare  of  the  state  itself,  and 
that  It  shall  be  done  through  the  action  of 
the  Governor.  In  causing  this  to  be  done 
and  in  doing  it  the  state  exercises  a  sovereign 
power. 

The  precise  question  was  before  the  court 
and  decided  adversely  to  the  contention  of  the 
respondent  In  State  v.  Book  Co.,  60  Kan.  1, 
70  Pac.  411.  1  L.  R.  A.  (N.  S.)  1C7.  That  was 
a  case  brought  In  the  name  of  the  state  for 
the  cancellation  of  certain  contracts  entered 
Into  between  the  book  company  and  the  state 
text-book  commission,  by  which  the  book  com- 
pany agreed  to  supply  the  schools  of  the  state 
with  certain  text-books,  and  gave  bond  for  the 
performance  of  the  obligation.  The  action 
was  based  upon  the  failure  of  the  book  com- 
pany to  comply  with  the  law  known  as  the 
Bush  law  before  entering  Into  the  contracts. 


The  question,  therefore,  was  whether  the  con- 
tracts entered  into  were  subject  to  cancella- 
tion because  they  were  made  before  the  book 
company  had  been  admitted  to  do  business 
within  the  state.  The  following  language 
from  the  opinion  of  Mr.  Justice  Burch  in  that 
case  applies  with  full  force  to  the  question 
Involved  here :  "The  Bush  law  has  no  appli- 
cation to  the  facts  of  this  controversy.  In 
order  better  to  discharge  the  exalted  duty 
enjoined  upon  It  by  section  2  of  article  6  of 
the  Constitution,  the  Legislature  undertook 
to  secure  uniformity  of  text-books  in  the  com- 
mon schools.  In  doing  so  It  exercised  a  sov- 
ereign power.  The  matter  of  procuring  a  cor- 
poration to  supply  needed  books  Is  purely  a 
state  affair.  No  private  right  attaches  to  It 
Nor  Is  the  act  one  of  ordinary  trade  or  com- 
merce. In  which  the  state  may  divest  itself  of 
the  attributes  of  sovereignty,  and  conduct  it- 
self as  an  individual  may  do.  The  most  dis- 
tinctively sovereign  prerogatives  of  the  Legis- 
lature, under  the  Constitution,  are  enlisted 
and  concerned.  Unable  to  attend  to  certain 
details  of  the  work  proposed,  a  special  agent 
was  created,  and  clothed  with  such  authority 
as  seemed  necessary  to  accomplish  the  legis- 
lative design.  The  text-book  commission  Is  a 
public  agency  created  to  aid  In  the  assertion 
of  a  public  right,  and  the  execution  of  a  pub- 
lic power  In  the  Interest  of  the  public  wel- 
fare." We  are  satisfied  with  the  interpreta- 
tion of  the  law  as  announced  in  that  case, 
and  deem  it  useless  to  attempt  to  add  further 
reasons  or  cite  additional  authorities. 
The  peremptory  writ  will  go  as  prayed  for. 


(77  Kan.  8) 

NICKLESON  v.  DIAL. 
(Supreme  Court  of  Kansas.    Jan.  11,  1008.) 

1.  Principal  and  Agent  —  Authority  of 
Aoent. 

A  mere  special  agent  will  not  be  presumed 
to  have  authority  to  take,  in  his  own  name,  and 
negotiate  a  promissory  note  for  money  due,  or 
to  become  due,  to  his  principal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  §S  248,  240,  301.J 

2.  Witnesses— Cross-Examination. 

Where  an  action  is  commenced  by  the  hold- 
er of  a  promissory  note,  claiming  to  bo  an  inno- 
cent purchaser  thereof,  who,  instead  of  resting 
u]>on  the  prima  facie  effect  of  the  note,  presents 
the  payee  thereof  as  a  witness  to  establish  his 
ownership  of,  and  right  to  negotiate,  such  note, 
the  witness  will  be  subject  to  cross-examination 
as  in  other  cases. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  §8  007-022.] 

3.  Evidence— Best  and  Secondary. 

Where,  in  such  a  case,  the  payee  testifies 
that  his  authority  to  take  and  negotiate  the  note 
is  contained  in  a  contract  with  his  principal, 
outside  statements  of  such  authority  should  be 
rejected,  when  objection  to  their  admission  is 
properly  made. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  §§  540-554.] 

(Syllabus  by  the  Court) 

Error  from  District  Court.  Riley  County: 
Sam  Kimball,  Judge. 
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Action  by  Ed  Nickleson  against  John  M. 
Dial.  Judgment  for  defendant,  and  plaintiff 
brings  error.  Affirmed. 

This  is  an  action  on  a  promissory  note.  It 

was  commenced  April  3,  1905,  in  the  district 

court  of  Riley  county  by  the  plaintiff  In  error 

against  the  defendant  in  error.  The  petition 

was  the  ordinary  form  used  in  such  actions. 

The  note  reads: 

The  Largest  In  the  World. 

The  Mutual  *138.8S 

On  or  before  January  1st,  1906,  for 
Life         value  received,  I  promise  to  pay  to 
A.  B.  Headington.  Special  Agent,  or 
Insurance     order,  one  hundred  and  thirty  eight 
and  83-100  dollars,  with  interest  from 
Co.  maturity  at  the  rate  of  8  per  cent. 

per  annum.     If  interest  is  not  paid 
of  New  York   when  due,  same  shall  become  part  of 
the  principal,  and  draw  Interest  at 
Organised     the  same  rate. 

John  M.  Dial. 
Feb.  1,  1843.       Assets  $383,532,681.30. 

Indorsement:  "A.  B.  Headington." 

The  answer  consisted  of  a  general  denial, 
and  failure  of  consideration,  but  admitted 
the  execution  of  the  note.  On  the  trial  the 
plaintiff  introduced  the  note  In  evidence,  and 
then  offered  the  payee  as  a  witness,  who  tes- 
tified in  part  as  follows  : 

"Q.  I  will  ask  you  to  look  at  the  note  mark* 
ed  'Exhibit  A,'  and  I  will  ask  you  to  state  to 
whom  that  note  belonged  at  the  time  it  was 
given?  A.  Belonged  to  me.  Q.  Did  anybody 
else  have  any  interest — ?  A.  No,  sir.  Q.  Or 
ownership  in  said  note?  A.  No,  sir.  Q.  To 
whom  did  It  belong?  I  will  ask  you  to  state 
If  you  sold  It  to  anybody?  A.  Yes,  sir.  Q. 
To  whom?  A.  Ed  Nickleson.  Q.  Now,  at 
the  time  you  sold  it,  had  anybody  acquired 
any  interest  or  ownership  in  this  note  from 
the  time  it  was  given  down  to  the  time  you 
sold  It  to  Ed  Nickleson  besides  yourself? 
A.  No,  sir.  Q.  That  is  your  signature  on  the 
back  of  the  note,  is  It  not?  A.  Yes,  sir." 

Cross-examination:  "Q.  Mr.  Headington,  in 
what  capacity  were  you  actlug  at  the  time 
that  you  took  this  note  from  Mr.  Dial?  A. 
Special  agent  of  the  New  York  Mutual  Life. 
Q.  Then  when  this  note  was  made  payable  to 
A.  B.  Headington,  special  agent,  It  was  meant 
as  A.  B.  Headington,  special  agent  of  the 
Mutual  Life  Insurance  Company  of  New 
York,  was  it?  A.  Yes,  sir.  Q.  Now,  then,  at 
the  time  that  you  transferred  this  note  to  the 
plaintiff  in  this  case  It  was  the  property  of 
the  Mutual  Life  Insurance  Company  of  New 
York,  wasn't  it?  A.  No,  sir.  Q.  Were  you 
in  the  employ  of  the  Mutual  Life  Insurance 
Company  of  New  York  at  that  time?  A.  Yes, 
sir.  Q.  And  this  was  taken  for  a  premium, 
advance  premium,  was  It,  of  the  company? 
A.  Yes,  sir.  Q.  For  what?  A.  Life  insur- 
ance. Q.  For  life  insurance?  A.  Yes,  sir.  Q. 
For  what  amount  was  the  policy  to  be  made, 
and  upon  whose  life?  A.  3.  M.  Dial  and  his 
wife,  Kate  V.  Dial.  Q.  You  may  state  now, 
Mr.  Headington,  what  company  was  to  issue 
the  policy  for  which  this  note  was  given?  A. 


Mutual  Life  Insurance  Company  of  New 
York." 

Redirect  examination:  "Q.  Did  you  have 
any  arrangement,  you  say,  that  you  owned 
this  note  at  the  time  It  was  given?  Now,  If  It 
was  given  for  Insurance  in  the  Mutual  Life 
Insurance  Company,  how  did  you  become  the 
owner  of  it?  A.  I  was  an  agent  on  commis- 
sion. Q.  Well,  would  this  note  represent 
your  commission?  A.  No,  sir ;  represents  the 
commission  and  note  premium.  Q.  Then  bow 
did  you  become  the  owner  of  the  note?  A. 
We  have  to  pay  a  note  premium  In  cash  on 
the  Issuance  of  the  policy.  Q.  Did  you  pay 
It?  A.  No,  sir.  Q.  Why?  A.  Because  the 
policy  has  never —  Q.  Has  that  premium  be- 
come due  yet?  A.  No,  sir;  It  has  not.  Q. 
Have  you  been  willing  and  ready  to  pay  It 
whenever  It  should  be?  A.  Yes,  sir." 

Recross-examinatlon:  "Q.  When  did  your 
connection  with  the  Mutual  Life  Insurance 
Company  cease?  A.  In  September,  1904.  Q. 
September,  1904?  A.  Something  like  that 
time.  Q.  Up  to  that  period  you  had  never 
reported  this  policy  to  the  company  at  all, 
had  you?  A.  No,  sir." 

The  plaintiff  then  rested,  and  a  demurrer 
to  the  evidence  was  sustained.  By  permission 
of  the  court  the  witness  was  recalled  and 
gave  further  testimony,  which  reads:  "Q.  Mr. 
Headington,  I  would  like  to  ask  you  If  you 
were  authorized  to  transfer  this  note  by  the 
Mutual  Life  Insurance  Company  of  New  York 
at  the  time  you  sold  and  transferred  it  to  Mr. 
Ed  Nickleson?  A.  That  is  a  question  I  don't 
know  how  to  answer.  Q.  Well,  did  they?  A. 
The  authority  we  had  is  a  contract.  Q.  Well, 
does  that  contract  allow  you  to  sell  notes  that 
are  given  for  the  first  premium?  A.  Yes,  air. 
Q.  It  does?  A.  We  are  to  pay  cash  for  every- 
thing we  get  Q.  Now,  I  will  ask  you  to  state 
if  you  were  required  to  pay  cash,  and  if  the 
notes  which  are  taken  for  them  belong  to  the 
agent  and  not  to  the  company?  A.  They  do." 
Plaintiff  then  asked  the  witness  a  question, 
which  reads:  "Q.  I  will  ask  you  to  state  if 
the  rules  of  the  Mutual  Life  Insurance  Com- 
pany of  New  York  allow  Its  special  agents  to 
take  notes  for  the  first  premium,  that  Is,  that 
portion  of  the  premium  that  belongs  to  the 
Insurance  company?" 

Defendant  objected  on  the  ground  that  It 
was  Incompetent,  Irrelevant  and  immaterial, 
and  not  the  best  evidence.  The  objection  was 
sustained.  Plaintiff  then  made  an  offer  of 
proof,  which  reads: 

"Mr.  Brock:  Now,  we  offer  to  prove  by  this 
witness  that  the  rules  of  the  Mutual  Life  In- 
surance Company  of  New  York  don't  allow  Its 
special  agents  to  accept  notes  in  payment  of 
that  portion  of  the  first  premium  that  would 
go  to  the  Insurance  compauy,  but  that  It  al- 
lows the  agents  to  take  notes,  but  the  notes 
belong  to  the  agents,  and  they  require  the 
agents  to  pay  cash  to  the  company  for  that 
portion  of  the  premium  which  goes  to  the 
company,  and  that  the  insurance  company 
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doesn't  have  any  Interest  In  the  note  that  la 
taken. 

"Mr.  Hessin:  To  which  we  object  as  incom- 
petent, irrelevant,  and  Immaterial." 

Robt.  J.  Brock,  for  plaintiff  In  error.  John 
E.  Hessin  and  John  C.  liessln,  for  defendant 
in  error. 

GRAVES,  J.  (after  stating  the  facts  as 
above).  The  assignments  of  error  embrace 
the  exclusion  of  evidence  offered  by  the  plain- 
tiff, Improper  cross-examination  by  the  de- 
fendant, sustaining  the  demurrer  to  plain- 
tiffs evidence,  and  overruling  plaintiff's  mo- 
tion for  a  new  trial. 

The  principal  point  insisted  upon  by  the 
plaintiff  in  error  in  his  argument  is  that  the 
words  "special  agent,"  added  to  the  name  of 
the  payee  of  the  note,  were  merely  descriptio 
personse,  and  therefore  the  note  by  Its  terms 
was  owned  by  A.  B.  Headington,  and  the  in- 
dorsement in  his  proper  name  was  sufficient. 
Many  cases  are  cited  which  support  this  con- 
tention, but  in  our  view  this  question  is  not 
in  the  case.  The  plaintiff  did  not  rest  upon 
the  prima  facie  effect  of  his  note,  but  the 
payee  was  placed  upon  the  witness  stand  to 
prove  that  he  owned  the  note  when  it  was 
taken.  This  opened  the  door  to  a  full  inquiry 
as  to  whether  the  payee  took  the  note  for 
himself  or  for  the  company.  From  the  evi- 
dence of  this  witness  it  appears  that  the  note 
was  taken  by  the  payee  while  acting  as  the 
special  agent  of  the  Mutual  Life  Insurance 
Company  of  New  York,  when  he  was  engaged 
in  the  transaction  of  Its  business  and  in  pay- 
ment of  insurance  which  it  was  to  furnish. 
It  is  not  shown  that  he  was  authorized  to 
sell  notes  so  taken. 

It  further  appears  that  no  report  was  made 
to  the  insurance  company  informing  it  of  such 
application  for  insurance,  and  that  payment 
therefor  had  been  made  by  such  note.  The 
makers  of  the  note  have  not  been  furnished 
with  any  policy  of  insurance.  The  payee 
ceased  to  be  an  agent  of  the  insurance  com- 
pany, September,  1894,  a  few  months  after 
the  date  of  the  note,  and  several  months  be- 


fore it  became  due.  The  note  may  never  be- 
come due.  If  the  insurance  company  should 
ever  receive  th  applications  for  Insurance,  it 
may  decline  to  issue  policies  thereon,  In  which 
case  the  premium  will  not  have  to  be  paid. 
No  consideration  whatever  has  been  received 
by  the  makers  of  the  note.  It  seems  to  us 
that.  If  the  note  itself  furnished  *  prima  facie 
case  for  the  plaintiff,  it  has  been  completely 
destroyed  by  the  testimony  which  he  present- 
ed. The  court  might  well  have  concluded  that 
the  note  when  taken  belonged  to  the  insur- 
ance company,  and  no  authority  existed  for 
its  transfer  by  the  agent,  Headington. 

It  is  insisted  that  the  plaintiff  was  erro- 
neously prevented  from  showing  authority,  on 
the  part  of  the  payee,  to  sell  the  note,  by  the 
refusal  of  the  court  to  permit  the  witness  to 
state  what  the  rules  of  the  company  were  in 
this  respect;  but  this  question  was  objected  to 
on  the  ground  that  it  was  not  the  best  evi- 
dence, and,  the  witness  having  before  stated 
that  whatever  authority  he  had  was  con- 
tained in  his  contract  with  the  company,  we 
are  unable  to  perceive  error  in  this  ruling  of 
the  court.  The  contract  was  the  best  evi- 
dence. The  same  is  true  of  the  offer  of  proof. 

It  is  Insisted  that  the  cross-examination 
made  for  the  purpose  of  showing  that  the 
uote  when  taken  belonged  to  the  insurance 
company  was  erroneous,  because  tending  to 
contradict  the  terms  of  the  note,  and  because 
immaterial  as  against  an  Innocent  holder. 
As  a  general  proposition  this  may  be  correct, 
but  here  It  must  be  remembered  that  the 
plaintiff  himself  raised  the  question  of  owner- 
ship. He  by  his  testimony  made  this  a  mate- 
rial matter  outside  of  the  note.  Having  un- 
dertaken for  his  own  purposes  to  establish 
the  right  of  the  payee  to  transfer  the  note,  he 
cannot  avoid  ordinary  cross-examination  of 
the  witnesses  offered  for  this  purpose.  If  the 
plaintiff  is  not  willing  to  stand  upon  the 
terms  of  the  note,  he  cannot  expect  the  de- 
fendant to  do  so. 

We  see  no  material  error  in  the  rulings  of 
the  trial  court,  and  therefore  the  judgment 
is  affirmed. 
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(77  Ku.  41) 

GREENWELL  et  ux.  v.  MOFFETT  et  al. 
(Supreme  Court  of  Kansas.   Jan.  11,  1906.) 

1.  Mortgages — Fobeclosube  Sale. 

Where  a  compact  body  of  land  sold  at  pub- 
lic sale,  consisting  partly  of  a  tract  platted  in- 
to town  lots,  used  together  with  the  other  land 
as  one  farm,  can  be  sold  in  a  body  to  better  ad- 
vantage than  in  parcels,  it  it  not  error  to  refuse 
to  set  aside  the  sale  because  a  demand  to  sell 
in  parcels  bad  been  refused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
toI.  35,  Mortgages,  S  1515.] 

2.  Judgment— Res  Judicata. 

Where  an  issue  is  presented  in  the  plead- 
ings and  tried  in  an  action  of  foreclosure,  it 
cannot  be  again  tried  at  the  instance  of  the 
losing  party  upon  a  motion  to  set  aside  the 
sheriff's  sale  in  the  same  action. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  §  1250.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Cowley  County ; 
C.  L.  Swarts,  Judge. 

Action  by  William  Greenwell  and  Minnie  L. 
Greenwell  against  John  Moffett  and  others, 
and  action  by  Moffett  Bros.  &  Andrews 
against  William  Greenwell  and  Minnie  L. 
Greenwell.  Actions  consolidated.  Judg- 
ments for  Moffett  Bros.  &  Andrews  In  both 
actions,  and  Greenwell  and  wife  bring  er- 
ror. Affirmed. 

Torrance  &  Bloss,  for  plaintiffs  in  error. 
Jackson  &  Noble,  for  defendants  in  error. 

BENSON,  J.  William  Greenwell  and  Min- 
nie L.  Greenwell  commenced  an  action  to 
cancel  certain  notes  and  a  mortgage  given 
by  them  to  John  Moffett  and  Moffett  Bros.  & 
Andrews,  alleging  duress  in  the  execution 
thereof,  and  failure  of  consideration.  The 
defendants  In  that  action  pleaded  default 
in  the  conditions  of  the  mortgage,  and  prayed 
for  foreclosure.  In  the  reply  it  was  alleged 
that  the  mortgagees  were  In  an  unlawful  com- 
bination or  trust,  and  that  the  consideration 
for  the  mortgage  was  based  on  the  illegal 
transactions  of  such  trust,  and  that  the 
mortgage  was  void  for  that  reason.  After- 
wards an  action  was  brought  by  Moffett  Bros. 
&  Andrews  against  the  Greenwells  to  fore- 
close another  mortgage  upon  the  same  prem- 
ises. The  defendants  in  the  last-named  ac- 
tion pleaded  as  a  defense  to  this  mortgage 
the  same  matters  contained  in  their  reply 
in  the  first-named  suit,  in  connection  with 
other  charges  of  oppression  and  misconduct. 
The  two  actions  were  tried  together.  The 
court  found  for  Moffett  Bros.  &  Andrews  in 
both  actions,  and  rendered  judgment  for  the 
amount  of  the  notes  so  held  by  them,  and 
for  foreclosure  of  the  mortgages.  The  mort- 
gaged property  was  sold  by  the  sheriff  to 
satisfy  these  judgments  to  John  Moffett,  one 
of  the  firm  of  Moffett  Bros.  &  Andrews,  who 
filed  a  motion  to  confirm  the  sale.  Green- 
well and  wife  filed  a  motion  to  set  aside  the 
sale,  and  Minnie  L.  Greenwell  filed  objections 
to  the  sale.  These  motions  and  objections 
were  heard  together.   The  motion  to  confirm 
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was  sustained;  and  this  is  the  ruling  com- 
plained of. 

The  motion  to  set  aside  the  sale  was  upon 
the  grounds  that  the  judgment  was  irregular 
and  void,  and  that  the  land  should  have  been 
sold  in  parcels.  The  objections  were  made 
upon  the  same  grounds,  and  upon  the  fur- 
ther ground  that  the  plaintiff  firm  was  In  a 
trust  and  combination,  alleging,  in  substance, 
the  same  matters  stated  in  the  pleadings  to 
cancel  the  first  mortgage,  and  in  their  de- 
fense to  the  action  upon  the  second  mort- 
gage. Oral  evidence  was  heard  upon  the 
hearing  of  these  motions,  from  which  It  ap- 
peared that  the  mortgaged  property  consisted 
of  a  farm  of  about  30  acres,  including  several 
lots  on  the  south  side,  platted  in  an  addition 
to  the  town  of  Dexter,  and  the  evidence  tend- 
ed to  prove  that  the  land  could  be  sold  to 
better  advantage  as  a  single  tract  than  in 
parcels,  and  the  land  was  so  sold  for  $7,030, 
which  was  more  than  its  market  value.  In 
the  tier  of  lots,  but  not  included  in  the  mort- 
gage, were  two  lots  constituting  the  home- 
stead of  the  Greenwells,  and  also  some  other 
lots.  All  the  mortgaged  property  was  con- 
tiguous, comprising  one  body  of  land,  oc- 
cupied and  used  as  a  single  farm. 

The  plaintiff  in  error  on  this  hearing  offer- 
ed the  same  evidence  of  the  illegal  trust  and 
combination  that  had  been  previously  offered 
on  the  trial  of  the  actions.  This  evidence 
was  properly  rejected.  An  issue  tried  and 
determined  in  the  original  action  could  not  be 
tried  again  on  this  motion  to  confirm  the 
sheriff's  sale  in  the  same  action.  The  judg- 
ment and  finding  against  the  plaintiff  in 
error  on  that  proposition  were  final.  The 
issue  concerning  the  unlawful  trust  was  res 
judicata.  Power  v.  Snow,  75  Kan.  182,  88 
Pac.  1083. 

Mrs.  Greenwell  upon  the  sale  demanded 
that  the  property  should  be  offered  in  par- 
cels, which  was  refused.  She  urged  as  a 
special  objection  to  the  sale  in  bulk  that  her 
house  occupied  a  foot  or  two  of  lot  o,  ad- 
joining her  homestead,  and  she  desired  to 
have  the  lots  sold  separately  in  order  that 
she  might  redeem  any  lot  or  parcel  that  she 
might  fail  to  purchase.  On  the  hearing  of 
the  motion,  no  testimony  was  offered  to  show 
that  the  house  was  partly  upon  lot  5.  The  ob- 
jections filed  by  her  stated  that  such  was 
the  fact,  and  the  objections  were  verified  by 
her  attorney,  but  upon  belief  only.  This  was 
not  proof.  The  affidavit  did  not  purport  to 
state  a  fact,  only  a  belief.  Thompson  v.  Hlg- 
ginbotham,  18  Kan.  42. 

The  plaintiff  in  error  also  complains  be- 
cause the  court  ordered  a  sheriff's  deed  to 
be  issued  in  six  months,  thus  reducing  the 
period  of  redemption.  This  the  court  had 
the  right  to  do  if  the  property  had  been  aban- 
doned or  was  not  occupied  in  good  faith. 
Section  4928,  Gen.  St  1901.  In  the  absence 
of  any  statement  in  the  record  to  the  contrary 
it  must  be  presumed  that  proof  of  this  fact 
was  produced.    Glover  v.  Lawler,  45  Kan. 
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559,  28  Pac.  42.  Besides,  no  complaint  was 
made  of  this  ruling  In  the  petition  In  error. 
The  motion  to  dismiss  this  proceeding  for 
want  of  necessary  parties  was  met  by  the 
voluntary  appearance  of  the  parties  so  omit- 
ted. 

Finding  no  error  In  the  proceedings,  the 
Judgment  Is  affirmed. 


(77  Kan.  202) 

STATE  v.  RHODES. 
(Supreme  Court  of  Kansas.    Jan.  11,  1006.) 

1.  Fraud — Execution  or— Second  Convey- 
ance—Mortgages. 

A  real  estate  mortgage  Is  not  a  "conveyance 
or  assurance,"  within  the  meaning  of  section 
2092,  Gen.  St  1901. 

[Ed.  Note.— For  cases  In  point,  sea  Cent  Dig. 
vol.  23,  Fraud,  §  70. 

For  other  definitions,  see  Words  and  Phrases, 

vol.  1,  p.  591.] 

2.  Same. 

The  execution  and  delivery  of  a  second 
mortgage  upon  real  estate,  when  a  first  mortgage 
has  been  given  thereon  by  the  grantor  of  the 
second  mortgage  and  before  the  first  mortgage 
has  been  filed  for  record,  without  mentioning 
the  first  mortgage  therein,  with  the  intent  to 
defraud,  does  not  violate  the  above  mentioned 
statute. 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  28,  Fraud,  |  76.] 

(Syllabus  by  the  Court) 

8.  Words  and  Phrases— Conveyance, 

In  states  where  there  is  no  statutory  defi- 
nition, the  word  "conveyance"  retains  its  com- 
mon-iaw  meaning,  which  is  that  transfer  of  the 
title  to  real  estate.  In  states  where  a  real  estate 
mortgage  conveys  the  legal  title  of  the  land  to 
the  mortgagee  mortgages  are  held  to  be  convey- 
ances. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  2,  pp.  1575-1584;  voL  8,  p. 

7OJ.0.] 

4.  Same— "Assurance." 

The  word  "assurance"  refers  to  the  instru- 
ment itself,  rather  than  to  what  it  accomplishes. 
It  is  defined  to  be  any  instrument  which  con- 
firms the  title  to  real  estate.  It  was  anciently 
used  to  evidence  and  assure  title  to  the  grantor 
in  a  transfer  of  real  estate  previously  made, 
citing  1  Words  ft  Phrases,  591. 

Appeal  from  District  Court,  Russell  Coun- 
ty; J.  O.  Ruppenthal,  Judge. 

Alna  R.  Rhodes  was  indicted  for  a  viola- 
tion of  Gen.  St  1901,  S  2002.  From  an  or- 
der quashing  the  Information,  the  state  ap- 
peal a  Affirmed. 

F.  S.  Jackson,  Atty.  Gen.,  and  J.  S.  Dawson, 
Asst.  Atty.  Gen.  (L.  B.  Beardsley,  of  counsel), 
for  the  State.  B.  W.  Grant  and  Julius  Conn, 
for  appellee. 

GRAVES,  J.  This  Is  a  proceeding  to  de- 
termine the  sufficiency  of  an  Information,  fil- 
ed in  the  district  court  of  Russell  county, 
which,  except  formal  and  unnecessary  parts, 
reads: 

"I,  If.  J.  Gernon,  the  undersigned,  county 
attorney  of  the  said  county  of  Russell,  In 
the  state  of  Kansas,  •  •  •  come  now 
here  and  give  the  court  to  understand  and 


be  Informed  that  on  the  23d  day  of  October, 
A.  D.  1906,  the  said  defendant  Alna  R- 
Rhodes,  then  and  there  being,  was  then  and 
there  the  owner  In  fee  simple  of  the  fol- 
lowing described  real  estate,  situate  In  the 
said  county  of  Russell,  In  the  state  of  Kan- 
sas, to  wit:  •  •  •  That  on  the  said  23d 
day  of  October,  1906,  the  said  defendant 
Alna  R.  Rhodes,  and  one  Minnie  E.  Rhodes, 
his  wife,  at  the  said  county  of  Russell,  in 
the  state  of  Kansas,  made,  executed,  and 
delivered  to  one  Marc  L.  Friend  their  cer- 
tain principal  promissory  note,  In  writing, 
of  that  date,  whereby,  for  value  received, 
they  promised  to  pay  to  the  order  of  said 
Marc  L.  Friend,  In  five  years  after  date  there- 
of, the  sum  of  $700,  with  Interest  at  the  rate 
of  6  per  cent  per  annum  until  paid,  accord- 
ing to  10  Interest  coupon  notes  for  $21  each, 
and  annexed  to  and  bearing  even  date  with 
said  principal  note.  That  for  the  purpose 
of  securing  the  payment  of  said  principal  and 
interest  notes,  and  the  sums  of  money  to  be- 
come due  thereon,  the  said  Alna  R.  Rhodes 
and  Minnie  EL  Rhodes,  at  the  said  county 
of  Russell,  In  the  state  of  Kansas,  and  on 
the  said  23d  day  of  October,  1908,  made, 
executed,  and  delivered  unto  the  said  Marc 
I*  Friend  their  certain  mortgage,  In  writing* 
of  that  date,  whereby  they,  said  Alna  It- 
Rhodes  and  Minnie  E.  Rhodes,  did  grant 
bargain,  sell,  and  mortgage  unto  the  said 
Marc  I*  Friend,  his  heirs  and  assigns,  the 
aforesaid  property  situate  In  the  said  city  of 
Lucas,  in  the  county  of  Russell,  In  the  state 
of  Kansas.  That  said  mortgage  was  duly 
filed  for  record  in  the  office  of  the  register 
of  deeds  of  said  Russell  county,  Kan.,  on  the 
28th  day  of  May,  1907,  at  1  o'clock  p.  m.  of 
said  day,  and  duly  recorded  In  volume  25  of 
Mortgage  Records  of  said  county  at  page  592. 
A  copy  of  said  mortgage  Is  hereto  attached, 
marked  'Exhibit  A,'  and  made  a  part  of  this 
Information.  That  the  said  Marc  L.  Friend 
is  now  and  always  has  been  the  legal  holder 
and  owner  of  said  note,  mortgage,  and  coup- 
on notes,  and  that  said  mortgage,  note,  and 
coupon  notes  have  never  been  paid,  or  any 
part  thereof,  and  that  the  same  are  outstand- 
ing and  In  force.  That  the  said  defendant 
Alna  R.  Rhodes,  to  now,  and  ever  since  the 
time  of  the  making  of  said  mortgage,  note, 
and  coupon  notes  has  been,  the  owner  of 
said  real  estate  hereinbefore  mentioned  and 
described  and  every  part  thereof. 

"And  I,  the  undersigned,  county  attorney, 
do  further  give  the  court  to  understand  and 
be  informed  that  on  the  21st  day  of  May,  A. 
D.  1907,  and  while  said  mortgage  heretofore 
mentioned  and  described,  and  given  previous- 
ly to  said  Marc  I*  Friend  as  aforesaid,  waa 
outstanding  and  In  force,  as  aforesaid,  and 
unrecorded  In  the  office  of  the  register  of 
deeds  of  said  Russell  county,  Kan.,  the  said 
Alna  R.  Rhodes,  then  and  there  being,  Joined 
by  bis  said  wife,  Minnie  E  Rhodes,  at  and 
within  the  said  county  of  Russell,  in  the  state 
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of  Kansas,  did  then  and  there  willfully  and 
unlawfully,  and  with  the  Intent  then  and 
there  of  him,  lite  said  Alna  R.  Rhodes,  the 
salu  Marc  L.  Friend  to  defraud,  make,  exe- 
cute, and  acknowledge  their  other  certain 
mortgage,  in  writing,  of  that  date,  to  one 
Harriet  Rhodes,  whereby  he,  said  Alna  R. 
Rhodes,  Joined  by  his  said  wife,  Minnie  E. 
Rhodes,  conveyed,  sold,  and  mortgaged  to 
said  Harriet  Rhodes,  for  the  purported  con- 
sideration of  $350,  the  real  estate  heretofore 
mentioned  and  described  and  theretofore 
mortgaged  to  said  Marc  L.  Frleud  as  afore- 
said, to  wit:  •  *  *  That  said  mortgage 
so  made  and  given  to  said  Harriet  Rhodes 
as  aforesaid  was  on  the  22d  day  of  May, 
1007,  at  10  o'clock  a.  m.  and  prior  to  the  re- 
cording of  the  mortgage  given  to  said  Marc 
L.  Friend  as  aforesaid,  filed  for  record  in 
the  office  of  the  register  of  deeds  of  said 
Russell  county,  Kan.,  and  recorded  in  volume 
25  of  Mortgage  Records  of  said  county,  at 
page  501,  and  which  mortgage  so  made  and 
given  to  said  Harriet  Rhodes  by  said  Alna 
R.  Rhodes  and  Minnie  E.  Rhodes,  and  record- 
ed as  aforesaid  with  indorsements  thereon,  is 
in  words  and  figures  as  follows:  [Here  fol- 
lows an  ordinary  real  estate  mortgage  from 
Alna  R.  Rhodes  and  wife  to  Harriet  Rhodes.] 
On  the  bade  of  said  mortgage  appears  the 
following  record  item :  'State  of  Kansas,  Rus- 
sell County — ss.:  I  certify  that  this  instru- 
ment was  filed  for  record  on  the  22d  day  of 
May,  A.  D.,  1007,  at  10  o'clock  a.  m.,  and 
duly  recorded  in  book  25  of  mortgages,  at 
page  501.'  That  said  Alna  R.  Rhodes,  in  the 
said  mortgage  so  made  and  executed  by  him 
and  the  said  Minnie  E.  Rhodes  to  the  said 
Harriet  Rhodes  as  aforesaid,  and  recorded 
as  aforesaid,  willfully,  purposely,  and  unlaw- 
fully, and  with  the  intent  of  him  the  said 
Alna  R.  Rhodes,  the  said  Marc  L.  Friend  to 
defraud,  failed  to  and  did  not  recite  or  de- 
scribe, or  state  in  substance  therein,  the 
mortgage  so  made  and  given  to  the  said  Marc 
L.  Friend,  as  aforesaid,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of 
the  state  of  Kansas." 

Exhibit  A,  attached  to  the  information,  Is 
an  ordinary  real  estate  mortgage  from  Alna 
R.  Rhodes  and  wife  to  Marc  I*  Friend  cov- 
ering the  same  property  as  the  one  to  Har- 
riet Rhodes.  On  the  back  of  said  mortgage 
appears  the  following  record  item:  "State  of 
Kansas,  Russell  county — ss.:  I  certify  that 
this  instrument  was  filed  for  record  on  the 
28th  day  of  May,  A.  D.  1907,  at  1  o'clock  p. 
m.,  and  duly  recorded  in  book  25  of  mortga- 
ges, at  page  592." 

A  motion  to  quash  was  sustained.  The 
journal  entry  thereof  reads:  "Now,  on  this 
2d  day  of  August,  1907,  at  an  adjourned  ses- 
sion of  the  regular  May,  1907,  term  of  said 
court,  there  came  on  for  hearing  in  said  cause 
the  certain  motion  of  defendant  made  and 
filed  in  said  cause  on  July  30,  1907,  to  quash 
the  information  filed  In  said  cause,  which  mo- 


tion, omitting  the  caption,  is  in  words  and 
figures  as  follows:  'Comes  now  the  defendant, 
and  moves  the  court  to  quash  the  information 
filed  herein,  for  the  following  reasons:  (1) 
That  the  court  has  no  jurisdiction  of  the  per- 
son of  the  defendant.  (2)  That  the  informa- 
tion does  not  state  a  cause  of  action  or  a 
crime  under  the  laws  of  the  state  of  Kansas. 
(3)  That  the  Information  does  not  definitely 
describe  an  offense  against  the  laws  of  the 
state  of  Kansas.  Wherefore  the  defendant 
prays  that  his  motion  be  sustained,  and  tbat 
the  information  be  quashed,  and  that  he  have 
his  costs.'  The  said  plaintiff  appearing  by 
M.  J.  Gernon,  county  attorney  of  said  county, 
and  L.  B.  Beardsley,  of  counsel,  the  said  de- 
fendant appearing  in  person  and  by  his  attor- 
ney, George  W.  Holland,  and  thereupon  said 
motion  was  argued  to  the  court,  and  after  ar- 
gument of  counsel,  and  the  court  being  fully 
advised  hi  the  premises,  said  motion  was  by 
the  court  sustained  and  the  information  filed 
in  said  cause  quashed,  upon  the  ground  and 
for  the  sole  reason  that,  in  the  judgment  of 
the  court,  section  99  of  the  crimes  act,  being 
general  section  2092  of  the  General  Statutes 
of  1901,  bus  no  application  to  and  does  not 
cover  the  offense  charged  in  said  information; 
that  is,  that  a  second  mortgage  is  not  a  'deed 
or  writing  for  tbe  conveyance  or  assurance  of 
lands,  tenements  or  hereditaments'  within  the 
meaning  of  said  statute;  that  this  was  the 
sole  and  only  question  passed  upon  by  the 
court,  and  no  other  question  was  considered 
by  the  court  in  passing  upon  said  motion.  To 
which  ruling  and  judgment  of  tbe  court  sus- 
taining said  motion  and  quashing  said  infor- 
mation the  plaintiff,  the  state  of  Kansas,  at 
the  time  duly  excepted,  and  still  excepts,  and 
reserves  the  question  for  appeal  to  the  su- 
preme court  of  the  state  of  Kansas." 

The  statute  under  which  the  information 
was  drawn,  being  section  2092,  Gen.  St  1901, 
reads:  "Every  person  who  shall  make,  exe- 
cute or  deliver  any  deed  or  writing  for  the 
conveyance  or  assurance  of  any  lands,  tene- 
ments or  hereditaments,  goods  or  chattels, 
which  he  had  previously,  by  deed  or  writing, 
sold,  conveyed  mortgaged  or  assured  or  cove- 
nanted to  convey  or  assure  to  any  other  per- 
son, such  first  deed  being  outstanding  and  in 
force,  and  shall  not  in  such  second  deed  or 
writing  recite  or  describe  such  former  deed 
or  writing,  or  the  substance  thereof,  with  in- 
tent to  defraud,  and  every  person  who  shall 
knowingly  take  or  receive  such  second  deed  or 
writing,  shall  on  conviction  be  adjudged  guilty 
of  a  misdemeanor."  ■ 

The  only  question  presented  here  is  whether 
a  real  estate  mortgage  is  a  "conveyance  or  as- 
surance of  lands"  within  the  meaning  of  this 
statute.  The  word  "conveyance"  has  no  fixed 
technical  meaning.  In  some  states,  by  stat- 
ute, it  is  defined  to  be  the  transfer  of  personal 
property  or  any  interest  in  real  estate.  But 
in  states  where  there  is  no  statutory  definition 
the  word  retains  its  common-law  meaning, 
which  is  the  transfer  of  the  title  to  real  es- 
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tate.  9  Cyc.  860,  and  notes.  In  states  where 
a  real  estate  mortgage  conveys  the  legal  title 
of  the  land  to  the  mortgagee,  mortgages  are 
held  to  be  conveyances.  7  Am.  and  Eng.  Ency. 
of  Law  (2d  Ed.)  438,  and  notes.  Where  not 
controlled  by  statute,  the  weight  of  authority 
seems  to  be  that  conveyance  means  the  trans- 
fer of  the  title  to  real  estate.  See  the  two 
authorities  cited  above,  where  the  subject  is 
fully  discussed,  and  cases  cited  in  the  notes. 
It  is  a  familiar  rule  of  interpretation  that 
criminal  and  penal  statutes  will  be  strictly 
construed  in  favor  of  the  defendant.  26  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.)  658;  U.  S.  v. 
Wiltbcrger,  5  Wheat  76,  5  L  Ed.  87.  The 
act  made  criminal  by  the  statute  under  which 
this  information  was  drawn  is  the  "convey- 
ance or  assurance"  of  property  which  had 
been  previously  "sold,  conveyed,  mortgaged, 
or  assured  or  covenanted  to  be  conveyed  or 
assured."  It  will  be  seen  that  the  language 
here  used  to  describe  the  condition  of  proper- 
ty sought  to  be  protected  Is  much  broader 
and  comprehensive  than  the  language  used  to 
describe  the  acts  which  the  grantor  is  prohib- 
ited from  doing  toward  such  property.  This 
indicates  that  the  word  "conveyance"  as  first 
used  was  not  intended  to  be  synonymous  with, 
or  to  include,  the  word  "mortgage,"  or  both 
would  not  have  been  used.  It  seems,  there- 
fore, that  the  Interdicted  act  was  Intended  to 
be  something  more  than  making  a  mortgage. 
This  idea  is  borne  out  by  the  fact  that  real 
estate  mortgages  have  not  been  regarded  in 
this  state  as  instruments  of  conveyance.  A 
real  estate  mortgage  does  not  transfer  any 
part  of  the  land  to  the  grantee.  Under  our 
law,  such  a  mortgage  is  a  mere  security — an 
incident  to  a  debt  to  secure  which  it  is  given. 
Kelso  v.  Norton,  65  Kan.  778,  70  Pac.  896,  93 
Am.  St  Rep.  308 ;  Stark  v.  Morgan,  73  Kan. 
453,  85  Pac.  567,  6  L.  R.  A.  (N.  8.)  934. 

It  is  urged  that  even  in  this  state,  a  mort- 
gage at  least  conveys  a  lien.  It  would  be 
more  nearly  accurate,  we  think,  to  say  that  it 
creates  a  Hen  upon  the  land  in  favor  of  the 
grantee,  and  thereby  constitutes  an  incum- 
brance upon  it  rather  than  a  conveyance. 
The  word  "assurance"  comes  to  us  from  very 
ancient  times  and  refers  to  the  Instrument  it- 
self, rather  than  to  what  it  accomplishes.  It 
is  defined  to  be  "any  instrument  which  con- 
firms the  title  to  real  estate."  1  Bouvier's 
Law  Dictionary,  186.  It  was  anciently  used 
to  evidence  and  assure  title  to  the  grantor  in 
a  transfer  of  real  estate  previously  made.  1 
Words  and  Phrases,  591.  We  conclude  that 
an  ordinary  real  estate  mortgage  is  not  in- 
cluded in  the  words  "conveyance  or  assu- 
rance," as  used  in  section  2092,  Gen.  St  1901, 
and  therefore  concur  in  the  decision  of  the 
district  court 

This  case  was  presented  here  by  counsel 
for  the  state  only.  The  defendant  did  not  ap- 
pear. That  side  of  the  case,  however,  has 
been  very  fully  and  ably  discussed  in  a  care- 
fully written  brief  prepared  by  Messrs.  E.  W. 
Grant  and  Julius  Cohn,  students  in  the  law 


department  of  the  State  University,  who  did 
so  as  friends  of  the  court  We  acknowledge 
our  obligations  to  them  for  the  assistance 
thus  given. 

The  judgment  of  the  district  court  Is  af- 
firmed. 


(76  Kan  893) 

DARLING  v.  ATCHISON,  T.  &  S.  P.  RY.  CO. 
(Supreme  Court  of  Kansas.  Dec  7,  1907.) 

1.  Tbiat. — Directing  Verdict. 

When,  upon  the  trial  of  an  action  in  a 
district  court,  the  plaintiff  has  introduced  evi- 
dence tending  to  establish  any  cause  of  action 
set  forth  in  his  petition,  it  is  error  for  the  court 
to  instruct  a  verdict  for  the  defendant. 

[Ed.  Note.— For  cases  in  point  Cent  Dig. 
vol.  46,  Trial,  §§  318-333.] 

2.  Appeal— Case-Made— Time  or  Service. 

In  any  such  action  upon  the  return  of  ei- 
ther a  verdict,  a  report  of  a  referee  or  a  de- 
cision of  the  court  which  determines  the  issues 
of  fact  either  party,  considering  himself  ag- 
grieved thereby,  may  file  his  motion  for  a  new 
trial,  and.  until  10  days  after  such  motion  is 
decided,  the  jurisdiction  of  the  court  to  extend 
the  time  for  making  and  serving  a  case-made  for 
appeal  to  the  Supreme  Court  continues. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig 
vol.  3,  Appeal  and  Error,  §|  2501-2506.] 

3.  Carriers — Shipment  or  Live  Stock— Ac- 
tion for  Damages. 

The  evidence  in  this  case  is  held  to  be  suffi- 
cient to  entitle  the  plaintiff  to  a  decision  there- 
on by  the  jury,  and  that  the  instruction  of  the 
court  directing  a  verdict  for  the  defendant  it  er- 
roneous. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Sedgwick 
County;  Thos.  C.  Wilson,  Judge. 

Action  by  W.  A.  Darling  against  the  At- 
chison, Topeka  &  Santa  F6  Railway  Com- 
pany. Judgment  for  defendant  and  plaintiff 
brings  error.  Reversed. 

L  P.  Campbell,  J.  G.  Campbell,  and  Ray 
Campbell,  for  plaintiff  in  error.  Houston  & 
Brooks  and  W.  R.  Smith,  for  defendant  in 
error. 

SMITH,  J.  At  the  outset  of  this  case,  the 
defendant  in  error  denies  the  right  of  the 
plaintiff  in  error  to  be  heard,  and  moves  the 
dismissal  of  the  action  in  this  court. 

The  case  presented  here  for  review,  from 
the  standpoint  of  the  plaintiff  In  error,  is, 
in  substance,  this :  In  his  action  against  the 
defendant  below  issues  of  fact  had  been 
framed,  and  a  jury  had  been  Impaneled  to 
try  them.  Certain  material  and  competent 
evidence  had  been  introduced  which,  if  true, 
established  some  liability  against  the  de- 
fendant Certain  other  material  and  com- 
petent evidence  was  offered  by  the  plaintiff 
to  further  establish  his  claim,  but  it  was  er- 
roneously excluded  by  the  court  Thereupon 
the  plaintiff  rested  hlB  case,  and,  on  the  mo- 
tion of  the  defendant,  the  court  instructed 
the  jury  to  return  a  verdict  in  favor  of  the 
defendant.  Thus  a  trial  of  issues  of  fact 
was  at  least  begun,  and  the  facts  were  er- 
roneously determined  adversely  to  the  ivialn- 
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tiff,  and  not  by  the  Jury,  to  whose  verdict 
thereon  he  was  entitled.  He  asked  for  a  re- 
examination of  these  facts  in  the  same 
court  by  filing  a  motion  for  a  new  trial 
therein.  The  defendant,  on  the  other  hand, 
says  that  the  order  of  a  court  directing  a 
verdict  for  the  defendant  was  equivalent  to 
a  demurrer  to  the  plaintiff's  evidence  and 
Involved  only  a  question  of  law,  to  wit,  con- 
ceding the  evidence  to  be  true  and  allowing 
all  inferences  favorable  to  plaintiff,  reason- 
ably to  be  drawn  therefrom,  It  establishes  a 
cause  of  action  in  favor  of  the  plaintiff. 
This  contention  seems  to  be  supported  by 
Sullivan  v.  Phenlx  Ins.  Co.,  34  Kan.  170, 
8  Pac.  112,  to  the  extent,  at  least,  of  holding 
the  direction  of  a  verdict  equivalent  to  a 
demurrer  to  the  evidence.  Prom  this  position 
the  defendant  advances  another  step,  and 
says  a  motion  to  direct  a  verdict  is  equiva- 
lent to  a  motion  for  judgment  upon  the 
pleadings  and  opening  statement  of  counsel, 
and,  as  held  in  Wagner  v.  Railway  Co.,  73 
Kan.  283,  85  Pac.  289,  this  raises  a  question  of 
law  only,  and  no  motion  for  a  new  trial  is  nec- 
essary to  enable  the  aggrieved  party  to  bring 
the  decision  to  this  court  for  review.  Where- 
fore, the  defendant  says  in  this  case  the 
motion  for  a  new  trial  was  unnecessary,  and 
the  fact  that  such  a  motion  was  filed  does 
not  extend  the  pendency  of  the  action  or  the 
time  of  making  and  serving  a  case-made, 
and,  as  the  order  purporting  to  extend  the 
time  was  made  more  than  10  days  after  the 
verdict  was  rendered,  the  court  had  lost 
Jurisdiction  to  make  it;  hence,  the  action 
here  should  be  dismissed.  The  argument  is 
ingenious,  but  Is  unsound. 

As  defined  by  Code  Civ.  Proc.  f  265  (Gen.  St. 
1905,  §  5160),  a  trial  is  a  judicial  examina- 
tion of  the  issues,  whether  of  law  or  fact,  in 
an  action ;  and  a  new  trial  (Code  Civ.  Proc 
i  306  [Gen.  St  1905,  |  5202])  is  a  reexamina- 
tion in  the  same  court  of  an  issue  of  fact 
after  a  verdict  by  a  Jury,  report  of  a  referee, 
or  a  decision  of  a  court  The  same  section 
provides  that  the  former  verdict  report,  or 
decision  shall  be  vacated,  and  a  new  trial 
granted  on  the  application  of  the  party  ag- 
grieved (which  section  309  [section  5205]  pro- 
vides must  be  by  motion  on  written  grounds) 
for  certain  causes  specified  affecting  mate- 
rially the  substantial  rights  of  such  party. 
Some  of  the  causes  specified  are  any  order 
of  the  court  by  which  the  party  is  prevented 
from  having  a  fair  trial;  that  the  decision 
is  not  sustained  by  sufficient  evidence,  or  is 
contrary  to  law;  error  of  law  occurring  at 
the  trial  and  excepted  to  at  the  time.  Code 
Civ.  Proc.  I  808  (Gen.  St.  1905,  f  5202). 
Strictly  construed,  then,  as  defined  by  the 
Code,  a  trial  involves  the  judicial  examina- 
tion of  all  the  issues  of  law  and  fact  in  an 
action,  while  a  new  trial  involves  only  the 
re-examination  of  an  issue  of  fact  That 
this  strict  construction  is  not  applicable  to 
new  trials  of  ordinary  actions  in  which  the 
law  applicable  varies  to  the  varying  facts 


pleaded  or  proven  is  apparent  when  we  con- 
sider the  grounds  for  which  new  trials  "shall 
be  granted"  as  prescribed,  some  of  which  in- 
volve only  a  question  of  law.  These  must  be 
re-examined  both  on  the  hearing  of  the  mo- 
tion for  the  new  trial  and  upon  the  new 
trial,  if  granted.  Issues  of  law  are  not  ordi- 
narily framed  In  an  action  by  the  petition 
and  answer  or  by  the  answer  and  reply  in 
the  sense  that  a  proposition  of  law  is  assert- 
ed in  one  pleading  and  denied  in  another; 
but  such  issues  may  arise  In  many  ways  at 
almost  every  stage  of  the  action,  and  are 
sometimes  determinative  of  the  action  and 
sometimes  not;  sometimes  they  arise  In  the 
course  of  the  trial,  and  sometimes  before  the 
trial  is  commenced.  It  goes  without  saying 
that  there  can  be  no  new  trial  until  there 
has  been  a  trial ;  and,  by  a  fair  construction 
of  the  Code,  it  must  be  such  a  trial  as  re- 
sults or  should  result  in  a  verdict,  a  report 
of  a  referee,  or  a  decision  by  the  court  which 
involves  and  determines  the  facts  in  issue. 
Otherwise  there  could  be  no  new  trial  "of 
the  issue  of  fact"  It  follows,  therefore,  that 
whenever  a  trial  has  been  had  upon  issues 
of  fact,  which  trial  results  In  a  verdict  re- 
port of  a  referee,  or  a  decision  which  deter- 
mines such  facts,  either  party  who  feels  him- 
self aggrieved  may  file  his  motion  for  a  new 
trial  on  the  grounds  and  within  the  time 
prescribed,  and,  until  such  motion  is  disposed 
of,  the  action  is  still  pending,  and  the  statu- 
tory time  for  preparing  a  case-made  for  an 
appeal  does  not  begin  to  run.  This  view  in- 
volves no  conflict  with  or  modification  of  Wag- 
ner v.  Railway  Co.,  73  Kan.  283,  85  Pac.  299. 
In  that  case  Judgment  was  rendered  upon 
the  pleadings  and  admitted  facts.  There  had 
been  no  trial  of  any  issue  of  fact ;  and  hence 
there  could  be  no  new  trial.  It  Is  also  in  ac- 
cord with  Sullivan  v.  Phenlx  Ins.  Co.,  34 
Kan.  170,  8  Pac.  112.  In  that  case  the  court 
directed  a  verdict  for  the  defendant  upon 
Its  conclusion  that  the  plaintiff  bad  produced 
no  evidence  tending  to  establish  his  cause  of 
action.  This  court  viewed  the  evidence  dif- 
ferently and  granted  a  new  trial. 

It  Is  not  suggested  by  the  defendant  In 
this  case  how  the  verdict  In  this  case  could 
have  been  disposed  of  other  than  by  a  motion 
to  set  it  aside  and  to  grant  a  new  trial.  It 
is  said,  however,  that  in  passing  upon  tbe 
request  for  an  instructed  verdict  the  court 
will  be  presumed  to  have  accepted  all  of  the 
plaintiffs  evidence  as  true,  and  to  have  ac- 
corded him  every  favorable  inference  rea- 
sonably to  be  drawn  therefrom,  and  then  it 
decided  that  the  evidence  so  considered  did 
not  tend  to  prove  a  cause  of  action  in  his 
favor.  We  think,  however,  that  the  plaintiff 
was  entitled  to  a  verdict  of  the  Jury,  under 
proper  instructions,  upon  his  right  to  recover 
of  the  defendant  any  damages,  and,  if  so. 
the  amount  thereof,  under  his  evidence  tend- 
ing to  show  that  he  ordered  cars  of  the  de- 
fendant's agent  for  the  purpose  of  shipping 
cattle  and  a  reasonable  time  before  tbe  time 
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of  shipment,  and  that  he  had  his  cattle  at 
the  station  at  the  proposed  time  and  the  de- 
fendant failed  to  provide  the  cars  as  ordered, 
especially  as  this  failure  was  entirely  unex- 
plained. 

One  contention  of  the  plaintiff  is  that  he 
offered  competent  evidence  to  prove  material 
facts  on  the  trial,  and  that  the  court  by  its 
order  excluded  the  same.  Whether  this  be 
really  true  or  not,  and  of  it  we  shall  speak 
later,  he  had  a  right  to  represent  the  ques- 
tion, as  he  did,  in  a  motion  for  a  new  trial, 
and,  when  the  court  again  decided  adversely 
to  him  thereon,  he  had  the  right  to  appeal 
and  to  have  the  decision  of  this  court  there- 
on. It  appears  by  the  record  that  no  judg- 
ment was  in  fact  rendered  on  the  verdict, 
but  the  action  remained  pending  upon  the 
motion  until  that  was  decided.  The  court 
had  jurisdiction  at  any  time  within  10  days 
thereafter  to  make  and  serve  a  case-made 
for  appeal.  The  motion  to  dismiss  is  over- 
ruled. 

We  proceed  to  the  consideration  of  the  er- 
rors assigned.  We  are  of  the  opinion  that 
when  a  train  dispatcher's  office  is  supplied 
by  a  telephone  connected  with  a  system  of 
telephone  wires  and  offices,  and  a  witness 
goes  to  another  telephone  office  so  connected 
and  calls  for  the  train  dispatcher,  and  the 
call  is  responded  to,  the  witness  should  be 
allowed  to  testify  who  the  person  responding 
said  he  was,  even  though  the  witness  has  no 
acquaintance  with  the  dispatcher,  and  does 
not  recognize  the  voice.  Also,  if  the  person 
responding  said  he  was  the  train  dispatcher, 
the  witness  may  testify  to  the  conversation 
as  if  had  face  to  face.  The  rule  seems  to  be 
the  same  as  if  the  witness  unacquainted  with 
the  officer  had  gone  into  the  dispatcher's  of- 
fice, Inquired  for  him,  and  a  man  should  re- 
spond, "I  am  the  dispatcher.  What  can  I  do 
for  you?"  The  witness  would  be  allowed  to 
testify  to  the  conversation  had  so  far  as 
relevant  to  the  issues  being  tried.  We  are, 
however,  unable  to  say  from  the  record  that 
this  error  was  prejudicial  in  view  of  facts 
subsequently  developed  in  the  evidence.  On 
the  general  proposition  of  telephonic  com- 
munications, see  Oskamp  v.  Gadsden,  35  Neb. 
7.  52  N.  W.  71&  17  L.  R.  A.  440,  37  Am.  St 
Rep.  428,  and  note;  27  Am.  &  Eng.  Encyc. 
Law,  1091. 

It  Is  urged,  and  we  think  correctly,  that 
the  court  erred  In  excluding  portions  of  the 
depositions  of  witnesses  Norton  and  Reed. 
The  evidence  excluded  was  In  verification 
of  exhibits  from  the  books  of  the  Kansas 
City  Stockyards  Company  which  received  the 
cattle  and  of  exhibits  from  the  books  of  the 
commission  company  which  sold  them.  The 
witnesses,  respectively,  had  charge  of  the 
office  in  which  the  books  were  kept  concern- 
ing which  he  was  interrogated,  but  in  neither 
case  did  he  hold  the  pen  that  made  the  en- 
tries, and  in  neither  case  could  he  testify  of 
his  own  knowledge  that  the  entries  were  cor- 
rect, but  their  evidence  did  show  that  the 


entries  were  made  In  the  usual  course  of 
business,  and  that  the  clerks  who  made  the 
entries  derived  their  knowledge  of  the  facts 
entered  from  memorandum  slips  and  oral  re- 
ports made  by  the  weighers  and  yardmen; 
also,  that  the  books  and  the  witnesses  who 
made  the  memoranda  and  reports  were  out 
of  the  state  and  beyond  the  jurisdiction  of 
the  court.  It  is  a  matter  of  common  knowl- 
edge, and  hence  one  of  which  the  courts 
should  take  judicial  notice,  that  in  the  great 
and  multifarious  business  of  the  stockyards 
company  the  clerk  or  bookkeeper  who  makes 
the  entries  of  the  transactions  in  the  books 
at  the  offices  knows  personally  nothing  of  the 
correctness  of  the  entries,  but  records  only 
what  he  learns  from  others  by  memorandum 
slips  or  oral  reports  from  others  who.  In 
turn,  may  have  derived  their  information 
from  still  others ;  also,  that  it  is  difficult  and 
often  impossible  to  secure  the  evidence  of  all 
these  persons.  It  is  also  apparent  that  there 
can  be  no  motive  for  falsifying  such  entries, 
and  the  entire  business  transacted  by  and 
through  this  great  agency,  running  into  mil- 
lions annually,  is  based  upon  the  fairness 
and  accuracy  of  just  such  entries  in  the 
books  of  the  stockyards  company  and  the 
books  of  the  numerous  commission  com- 
panies. The  courts  should  regard  as  some 
evidence  of  the  facts  they  purport  to  record 
such  entries  made  from  day  to  day  in  the 
regular  course  of  business,  without  inquiring 
of  the  clerk  in  whose  handwriting  they  ap- 
I>ear  what  lie  knows  of  the  correctness  there- 
of when  it  is  evident  lie  knows  nothing ;  and 
without  inquiring  of  the  yardman  who  re- 
ported to  the  clerk,  or  the  weigher  who  re- 
ported to  the  yardman,  what  he  remembers 
of  the  transaction,  when  it  would  evidently 
be  an  impeachment  of  his  veracity  if  he  tes- 
tified he  had  any  particular  remembrance  of 
one  transaction  among  the  hundreds.  Old 
rules  of  evidence,  still  generally  good  rules, 
must  so  far  yield  to  new  conditions  as  not  to 
greatly  impede  the  purpose  for  which  they 
were  formulated,  viz.,  the  ascertainment  of 
the  truth  in  relation  to  disputed  facts  In 
courts  of  justice. 

It  is  well  said  in  that  excellent  treatise,  2 
Wigmore  on  Evidence,  p.  1896:  "The  conclu- 
sion is,  then,  that  where  an  entry  is  made  by 
one  person  in  the  regular  course  of  business, 
recording  an  oral  or  written  report,  made  to 
him  by  one  or  more  other  persons  in  the  reg- 
ular course  of  business,  of  a  transaction  ly- 
ing in  the  personal  knowledge  of  the  latter, 
there  Is  no  objection  to  receiving  that  entry 
under  the  present  exception,  provided  the 
practical  inconvenience  of  producing  on  the 
stand  the  numerous  persons  thus  concerned 
would  in  the  particular  case  outweigh  the 
probable  utility  of  doing  so.  Why  should 
not  this  conclusion  be  accepted  by  the  courts? 
Such  entries  are  dealt  with  in  that  way  In 
the  most  important  undertakings  of  mercan- 
tile and  industrial  life.  They  are  the  ulti- 
mate basis  of  calculation,  investment,  and 
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general  confidence  In  every  business  enter- 
prise; nor  does  the  practical  Impossibility  of 
obtaining  constantly  and  permanently  the 
verification  of  every  employe  affect  the  trust 
that  Is  given  to  such  books.  It  would  seem 
that  expedients  which  the  entire  commercial 
world  recognises  as  safe  could  be  sanctioned, 
and  not  discredited,  by  courts  of  Justice. 
When  It  is  a  mere  question  of  whether  pro- 
visional confidence  can  be  placed  In  a  certain 
class  of  statements,  there  cannot  profitably 
and  sensibly  be  one  rule  for  the  business 
world  and  another  for  the  courtroom.  The 
merchant  and  the  manufacturer  must  not 
be  turned  away  remediless  because  methods 
in  which  the  entire  community  places  a  Just 
confidence  are  a  little  difficult  to  reconcile 
with  technical  Judicial  scruples  on  the  part 
of  the  same  persons  who  as  attorneys  have 
already  employed  and  relied  upon  the  same 
methods.  In  short,  courts  must  here  cease 
to  be  pedantic  and  endeavor  to  be  practical." 
See,  also,  Wright  v.  Chicago,  B.  &  Q.  Ey.  Co., 
118  Mo.  App.  382,  94  S.  W.  566;  A~,  T.  &  S. 
F.  By.,  Co.  v.  Williams  (Tex.  Civ.  App.)  86 
8.  W.  38. 

It  is  urged  by  the  defendant  that  the  errors, 
if  any,  in  the  Introduction  of  evidence,  were 
not  prejudicial,  and  should  be  disregarded, 
for  the  reason  that  it  alleged  in  Its  answer 
that  the  plaintiff  and  defendant  "entered  in- 
to" a  written  contract  of  shipment,  which  It 
says  Is  equivalent  to  alleging  that  the  written 
contract  was  executed  by  the  parties,  and 
that  the  plaintiff  did  not  In  his  reply  deny 
the  execution  thereof  under  oath;  that  the 
said  contract  contained  the  provision  "that 
as  a  condition  precedent  to  his  [the  plain- 
tiffs] right  to  recover  any  damages  for  any 
loss  or  injury  to  his  stock  during  the  trans- 
portation thereof,  or  at  any  place  or  places 
where  the  same  may  be  loaded  or  unloaded 
for  any  purpose  on  the  company's  road,  or  pre- 
vious to  loading  thereof  for  shipment,  the  ship- 
per or  bis  agent  In  charge  of  the  stock  will 
give  notice  in  writing  of  his  claim  therefor  to 
some  officer  of  the  company  •  •  •  before  such 
stock  shall  have  been  removed  from  the  place 
of  destination  above  mentioned,"  etc;  that 
it  was  not  alleged  by  plaintiff  that  such  no- 
tice was  given,  nor  was  any  excuse  given  for 
the  failure  to  give  it  Therefore  the  plaintiff 
was  not  entitled  to  recover  in  any  event,  and 
no  error  In  the  trial  could  be  prejudicial  to 
him.  Assuming,  but  not  deciding,  that  the 
contention  of  the  defendant  In  regard  to  Its 
pleading  the  written  contract  and  the  failure 
of  the  plaintiff  to  verify  his  denial  of  the  ex- 
ecution thereof  is  correct,  we  do  not  think 
the  conclusion  follows.  Of  the  claims  for 
damages  one  is  for  shrinkage  In  the  weight 
of  the  cattle  in  consequence  of  the  failure  of 
defendant  to  furnish  cars  at  the  time  they 
were  ordered  which  necessitated  the  holding 
of  the  cattle  at  the  place  of  shipment.  An- 
other claim  is  for  damage  to  the  cattle  after 
the  arrival  at  the  destination  on  account  of 
the  carrier's  negligent  delay,  resulting  in  loss 


of  market  and  shrinkage.  On  the  authority 
of  M.,  K.  &  T.  By.  Co.  v»  Frogley,  75  Kan. 
440,  89  Pac  903,  and  M.,  K.  &  T.  By.  Co.  v. 
Fry,  74  Kan.  546,  87  Pac.  745,  it  must  be  said 
that  the  contract,  if  it  Is  to  be  considered,  did 
not  preclude  a  recovery  of  such  damages 
without  the  notice.  The  defendant  had  full 
knowledge  of  the  holding  of  the  cattle  before 
they  were  loaded,  and  had  full  opportunity 
to  Inspect  them,  which  Is  the  object  of  the 
notice.  As  to  the  loss  of  market  and  other 
damages  claimed  after  arrival  at  the  destina- 
tion, It  was  Impossible  to  give  the  notice  as 
required  by  the  contract;  hence,  this  claim 
Is  not  covered  by  the  stipulation. 

It  appears,  therefore,  that  the  Instruction 
to  return  a  verdict  for  the  defendant  was  er- 
roneous, and  the  verdict  is  set  aside,  and  a 
new  trial  awarded. 


(77  Kan.  24) 

LYNDS  v.  VAN  VALKENBUBGH  et  aL 

(Supreme  Court  of  Kansas.  Jan.  11,  1908.) 

L  Bills  and  Notes  —  Actions  —  Defenses  — 
Failure  of  Consideration. 

The  consideration  for  certain  promissory 
notes  secured  by  a  mortgage  on  land  in  Kansas 
was  that  the  payee  should  assume  the  payment 
of  certain  notes  secured  by  real  estate  mortgages 
on  land  in  Nebraska  which  was  conveyed  to 
the  payee.  The  payee  sold  and  indorsed  the 
Kansas  notes  to  a  third  person  who  brought 
suit  upon  them.  The  maker  pleaded  a  failure 
of  consideration  in  that  the  payee  had  not  paid 
the  Nebraska  notes  and  discharged  the  Nebraska 
mortgages.  The  court  found  that  the  indorsee 
was  not  an  innocent  purchaser  and  knew  at  the 
time  he  took  the  Kansas  notes  the  maker  claim- 
ed a  defense  to  them  on  account  of  the  failure 
of  consideration  described.  It  made  no  finding 
that  at  the  time  of  the  indorsement  the  infor- 
mation of  the  indorsee  extended  to  any  defense 
of  failure  of  consideration  upon  any  other 
ground.  Held,  the  contract,  the  pleading,  and 
the  finding  all  forbid  that  judgment  In  favor  of 
the  indorsee  should  be  denied  for  a  failure  of 
consideration  In  respect  to  any  matter  other  than 
the  one  stated. 

2.  Sams  —  Presumptions  and  Burden  or 

Pboof— Failure  of  Consideration. 

In  the  suit  referred  to  the  plaintiff  was  not 
required  to  prove  that  he  or  the  payee  of  the 
Kansas  notes  paid  any  of  the  Nebraska  notes 
or  discharged  any  of  the  Nebraska  mortpiKes. 
The  burden  of  proving  the  failure  of  considera- 
tion pleaded  rested  upon  the  defendant 

8.  Sake. 

The  court  found  that  the  Nebraska  notes 
had  been  paid  but  that  the  evidence  did  not  dis- 
close by  whom  the  payment  had  been  made. 
Held,  the  plaintiff  was  entitled  to  Judgment  on 
the  findings.  The  word  "paid"  means  prima 
facie  that  the  obligations  have  been  satisfied 
and  the  demands  extinguished,  and,  if  the  ob- 
ligors on  the  Nebraska  paper  still  rest  under 
liability  upon  it,  the  defendant  should  have  es- 
tablished the  fact. 

4.  Same. 

The  court  concluded  as  a  matter  of  law  that 
the  plaintiff  would  be  entitled  to  judgment  pro- 
vided he  produced  in  court  and  delivered  to  the 
defendant  the  Nebraska  notes  paid  and  the  Neb- 
raska mortgages  canceled.  Held,  error.  The 
contract  of  assumption  did  not  require  a  delivery 
of  the  Nebraska  paper  paid  and  canceled  to  the 
defendant,  and  whoever  paid  the  notes  and  satis- 
fied the  mortgages  was  entitled  to  the  possession 
of  them. 
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5.  Same. 

Following  the  return  of  the  finding  of  fact 
and  conclusion  of  law  referred  to,  the  plaintiff 
undertook  to  account  for  the  Nebraska  notes 
and  mortgages.  He  produced  and  tendered  one 
note  canceled  and  the  mortgage  securing  it  re- 
leased of  record.  One  note  and  the  mortgage 
securing  it  had  been  destroyed.  Another  note 
and  the  mortgage  securing  it  bad  been  de- 
livered to  a  grantee  of  the  land  affected,  who 
desired  to  retain  it.  The  remaining  note  and  the 
mortgage  securing  it  had  been  canceled  in  a 
foreclosure  suit  based  upon  them,  and  had  been 
tiled  with  the  papers  in  the  case  by  the  clerk 
of  the  court,  but  the  note  was  missing.  All 
the  notes  not  produced  had  been  paid  under  cir- 
cumstances indicating  an  extinguishment  of  lia- 
bility upon  them,  and  the  mortgages  securing 
them  had  been  released.  There  was  no  evidence 
of  circumstances  indicating  that  any  right  of 
equitable  assignment  or  of  subrogation  existed 
or  might  arise.  Held,  the  plaintiff  was  entitled 
to  judgment. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Atchison  Coun- 
ty; B.  F.  Hudson,  Judge. 

Action  by  John  H.  Lynds  against  Tremaln 
R.  Van  Valkenburgh  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Reversed  and  remanded,  with  directions. 

The  plaintiff  sued  to  recover  Judgment  up- 
on three  promissory  notes  of  $1,000  each  and 
to  foreclose  a  mortgage  securing  them.  The 
notes  were  executed  by  the  defendant  Tre- 
maln R.  Van  Valkenburgh  to  J.  K.  Carolus, 
aud  were  indorsed  without  recourse  to  the 
plaintiff.  The  mortgage  covered  certain  real 
estate  in  White  Cloud,  Kan.,  upon  which 
were  situated  a  mill  and  a  grain  elevator. 
Carolus  had  been  the  record  owner  of  the 
mill  property  and  deeded  it  free  of  Incum- 
brance to  Van  Valkenburgh,  receiving  in  con- 
sideration therefor  conveyances  to  himself  of 
several  tracts  of  real  estate  In  Nebraska  and 
a  deed  to  his  sister,  Margaret  Over  (who  ap- 
parently had  an  interest  in  the  mill),  of  a 
tract  described  as  being  in  Taney  county, 
Mo.  At  the  time  of  the  trade  the  tracts  con- 
veyed to  the  plaintiff  were  separately  own- 
ed by  Van  Valkenburgh  and  others  associat- 
ed with  him  In  the  purchase  of  the  mill, 
who  afterward  incorporated  as  the  White 
Cloud  Milling  Company,  the  various  individ- 
uals taking  stock  In  proportion  to  the  value 
of  the  land  each  one  had  contributed.  Van 
Valkenburgh  then  deeded  the  mill  property 
to  the  corporation.  Four  tracts  of  the  Ne- 
braska land  were  covered  by  mortgages.  In 
the  preliminary  contract  it  was  provided 
that,  if  it  were  possible,  the  Van  Valkenburgh 
party  would,  before  the  exchange  of  deeds, 
pay  off  these  mortgages  so  that  the  trade 
would  stand  clear  mill  for  clear  land;  but, 
if  It  were  not  possible  for  them  to  do  so,  they 
would  pay  the  incumbrances  down  to  $3,000, 
Carolus  -would  assume  $3,000  of  the  mortgage 
indebtedness,  and  Van  Valkenburgh  would 
give  Carolus  a  mortgage  back  on  the  mill 
property  for  that  amount.  January  1,  1894, 
was  fixed  as  the  date  for  closing  the  trade, 
but  by  agreement  the  time  was  extended 
to  January  15th  following.    The  extension 


agreement  also  provided  that,  If  the  title  to 
the  tract  of  land  in  Taney  county,  Mo., 
which  was  afterward  deeded  to  Margaret 
Over,  were  not  satisfactory  to  Carolus,  he 
should  be  given  Nebraska  land  instead  at  any 
time  within  six  months  after  January  15th. 
On  January  15th,  or  soon  after,  deeds  were 
exchanged,  and,  nothing  having  been  paid 
on  the  Nebraska  mortgages,  the  notes  and  the 
mortgages  sued  upon  were  given  to  Carolus. 
The  deeds  to  Carolus  of  the  Nebraska  lands 
did  not  provide  that  he  should  assume  or  pay 
the  mortgages  or  any  part  of  the  mortgages 
upon  them. 

The  contract  originally  provided  that  two 
tracts  of  land  in  Taney  county,  Mo.,  should 
be  conveyed  to  Carolus.  For  one  of  them 
Nebraska  land  was  by  agreement  substitut- 
ed upon  which  there  was  a  mortgage  which 
Carolus  afterward  paid.  The  title  to  the 
Margaret  Over  tract  proving  unsatisfactory, 
a  Nebraska  tree  claim  was  substituted  for 
it,  valued  at  $3,000.  The  Missouri  land  was 
valued  at  $2,000.  The  agreement  was  that 
Van  Valkenburgh  should  convey  the  tree 
claim  to  Carolus  on  the  consideration  that 
the  Missouri  land  should  be  quitclaimed  by 
Margaret  Over  to  Van  Valkenburgh,  and  that 
Van  Valkenburgh  should  be  credited  $1,000 
on  the  notes  secured  by  mortgage  on  the  mill. 
It  was  understood  by  all  parties  that  the  tree 
claim  was  owned  by  Sarah  E.  Johnson,  a  sis- 
ter of  Van  Valkenburgh,  and  that  she  had  not 
proved  up  so  as  to  be  entitled  to  a  patent. 
After  final  proof  was  made  Van  Valkenburgh 
tendered  to  Carolus  a  deed  of  the  tree  claim, 
executed  by  Sarah  E.  Johnson  and  her  hus- 
band, and  demanded  the  quitclaim  deed  from 
Margaret  Over  and  credit  of  $1,000  on  his 
notes.  The  tender  was  refused,  and  compli- 
ance with  the  demand  was  refused.  Some 
time  previous  to  the  tender  Carolus  had  re- 
quested that  the  deed  when  executed  should 
run  to  his  wife.  Sarah  E.  Johnson  and  her 
husband  executed  a  new  deed  to  Mrs.  Car- 
olus, which  Van  Valkenburgh  tendered,  cou- 
pled with  the  same  demands  as  before  and 
with  the  same  result  as  before. 

The  plaintiff's  suit  was  brought  after  the 
last  note  had  matured.  Various  parties  were 
made  defendants,  and  numerous  Issues  were 
framed.  For  present  purposes,  however,  It  Is 
only  necessary  to  refer  to  some  of  them. 
The  answer  of  Tremaln  R.  Van  Valkenburgh 
admitted  the  execution  and  delivery  of  the 
notes  and  mortgage,  but  denied  liability  ui>on 
them.  He  pleaded  the  facts  relating  to  the 
Margaret  Over  and  Sarah  E.  Johnson  lands, 
made  a  teuder  of  the  Johnson  deeds  to  Car- 
olus and  Mrs.  Carolus,  demanded  a  quitclaim 
deed  from  Margaret  Over,  and  asserted  that 
the  first  note  was  paid.  He  then  pleaded 
that  the  notes  sued  on  were  given  upon  the 
consideration  that  Carolus  should  assume 
and  pay  the  four  mortgages  upon  the  Nebras- 
ka land,  that  such  mortgages  had  not  been 
paid  whereby  the  consideration  for  the  note* 
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had  to  that  extent  failed,  and  that  the  plain- 
tiff purchased  the  notes  with  knowledge  of 
the  facts.  Lastly  he  pleaded  an  offset  arising 
upon  a  running  account  and  some  Independ- 
ent transactions.  The  failure  of  Carolus  to 
procure  the  quitclaim  deed  from  Margaret 
Over  was  not  counted  upon  as  affecting  in 
any  way  the  consideration  of  the  second  and 
third  notes.  The  plaintiff  replied,  and  the 
case  was  sent  for  trial  to  a  referee. 

At  the  trial  Van  Valkenburgh  tendered  the 
two  Sarah  E.  Johnson  deeds  to  Carolus  un- 
conditionally, offering  to  him  his  choice  of 
them,  and  deposited  them  with  the  referee. 
The  tender  was  refused  at  the  time,  but  after 
the  trial  Carolus  accepted  one  of  the  deeds. 
The  referee  found  in  detail  the  facts  of  which 
the  foregoing  furnishes  little  more  than  an 
•outline.  He  further  found  that  the  plaintiff 
had  purchased  the  first  note  after  It  became 
due,  and  that  he  held  It  subject  to  all  de- 
fenses; that  the  plaintiff  knew  the  second 
and  third  notes  were  given  in  a  transaction 
which  resulted  In  the  conveyance  of  the  mill 
property  to  Van  Valkenburgh,  but  that  the 
plaintiff  did  not  know  Van  Valkenburgh  or 
his  associates  claimed  any  defense  to  the 
notes  or  mortgages  on  account  of  the  failure 
of  Carolus  to  pay  off  the  mortgages  on  the 
Nebraska  land;  and  that  the  evidence  failed 
to  show  whether  the  Nebraska  notes  were 
then  due.  An  account  between  the  parties 
was  stated.  From  the  facts  found  the  referee 
concluded  Van  Valkenburgh  was  entitled  to  a 
credit  of  $1,000  on  the  first  note,  which 
paid  It,  except  $35  accrued  Interest ;  that  the 
plaintiff  was  entitled  to  recover  the  balance 
due  upon  the  first  note;  that  the  plaintiff 
was  entitled  to  the  rights  of  an  Innocent  pur- 
chaser  of  the  second  and  third  notes,  and 
should  recover  both  the  principal  and  Inter- 
est of  them;  and  that  after  balancing  the 
open  accounts  between  the  parties  Van  Valk- 
enburgh was  entitled  to  a  credit  in  reduction 
of  the  plaintiff's  claim  of  a  stated  sum.  The 
referee's  report  was  approved,  and  judgment 
was  entered  accordingly  and  for  foreclosure 
of  the  mortgage.  On  the  trial  the  referee 
held  a  witness  to  be  incompetent  to  testify 
whose  testimony  If  admitted  would  have 
tended  to  prove  notice  to  the  plaintiff  of  the 
claimed  defense  of  failure  of  consideration. 
Proceedings  In  error  were  instituted  In  this 
court  by  the  defendants  to  review  the  judg- 
ment, and  for  the  single  reason  that  the  ref- 
eree erred  In  rejecting  the  testimony  referred 
to  the  judgment  was  reversed,  and  the  cause 
was  remanded  for  further  proceedings.  63 
Kan.  8S7,  66  Pac.  994. 

When  the  controversy  was  resumed  in  the 
district  court,  a  motion  on  behalf  of  the  de- 
fendants attacking  the  referee's  findings  of 
fact  and  conclusions  of  law  was  overruled  ex- 
cept that  the  finding  relating  to  the  plaintiff's 
want  of  notice  and  the  conclusion  of  law 
based  thereon  were  set  aside.  Van  Valken- 
burgh amended  his  answer  in  a  particular 


not  now  material.  The  plaintiff  amended  his 
reply  in  many  respects,  and  the  Issues  left 
undetermined  by  the  former  proceeding  and 
the  new  Issues  raised  by  the  amended  reply 
were  then  tried  by  the  court  At  the  conclu- 
sion of  the  trial  the  court  made  additional 
findings  of  fact  and  conclusions  of  law,  which 
read  In  part  as  follows : 

"At  the  time  of  the  purchase  of  said  notes 
and  said  mortgage  by  the  plaintiff  he  knew 
that  they  were  given  In  the  transaction  which 
resulted  In  the  conveyance  of  the  mill  and 
elevator  property  to  Tremain  R.  Van  Valken- 
burgh, and  also  knew  that  Tremain  R.  Van 
Valkenburgh  and  his  associates  claimed  de- 
fenses to  the  notes  and  mortgages  on  account 
of  the  failure  of  said  J.  K.  Carolus  to  pay 
the  several  notes  secured  by  the  mortgages 
on  the  Holt  county,  Neb.,  lands.  At  the  time 
he  purchased  them  the  plaintiff  knew  that 
the  only  consideration  for  the  notes  sued  on 
herein  was  the  promise  of  J.  K.  Carolus  to 
pay  the  certain  notes  and  to  have  released  of 
record  the  mortgages  securing  the  same, 
which  bad  theretofore  been  made  and  execut- 
ed by  said  Tremain  R.  Van  Valkenburgh  and 
others  on  said  lands  In  Holt  county,  Neb., 
and  which  are  all  due.  While  It  appears  from 
the  evidence  in  this  case  that  said  mortgage 
indebtedness  has  been  paid  since  the  trial  of 
this  case  before  the  referee,  it  does  not  ap- 
pear who  paid  such  indebtedness,  or  In  whose 
possession  the  notes  are  now." 

"The  plaintiff  is  not  entitled  to  the  rights 
of  an  Innocent  purchaser  of  the  notes  and 
mortgage  sued  on  herein,  and  said  defendants 
T.  R.  Van  Valkenburgh  and  Henrietta  Van 
Valkenburgh  and  the  White  Cloud  Milling  & 
Elevator  Company  are  entitled  to  set  up  and 
maintain  any  defense  to  said  notes  and  mort- 
gage in  the  hands  of  the  plaintiff  which  they 
could  set  up  and  maintain  against  J.  K.  Caro- 
lus, the  original  payee  of  said  notes  and 
mortgage.  The  plaintiff  will  be  entitled  to 
judgment  upon  the  notes  sued  on  herein,  but 
without  coats,  In  whatever  sum  he  may  be 
equitably  entitled  to,  the  amount  to  be  de- 
termined hereafter;  said  judgment  to  be  a 
first  lien  on  all  the  property  mentioned  and 
described  In  his  said  mortgage,  if  he  shall, 
within  a  reasonable  time  from  this  date, 
produce,  or  cause  to  be  produced,  the  several 
notes  which  the  said  J.  K.  Carolus  assumed 
and  agreed  to  pay,  and  which  were  secured 
by  mortgages  on  said  lands  In  Holt  county, 
Neb.,  and  deliver  said  notes,  paid  and  can- 
celed, and  said  mortgages,  properly  satisfied 
of  record  In  said  Holt  county,  Neb.,  to  said 
T.  R.  Van  Valkenburgh,  and  also  shall  de- 
liver to  said  T.  R.  Van  Valkenburgh  a  proper- 
ly executed  quitclaim  deed  from  said  Mar- 
garet  Over,  or  any  one  claiming  under  her, 
to  section  six  (6),  town  twenty-one  (21),  range 
nineteen  (19),  Taney  county,  Mo.,  as  describ- 
ed In  finding  of  fact  No.  4  of  the  report  of 
the  referee  filed  herein,  otherwise  judgment 
will  be  entered  in  favor  of  said  defendants 
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T.  R.  Van  Valkenburgh  and  Henrietta  Van 
Valkenburgh.  Final  judgment  herein  will  be 
reserved  until  the  further  order  of  this  court" 
The  cause  was  continued  from  time  to  time 
to  allow  the  plaintiff  opportunity  to  meet  the 
conditions  upon  wbich  judgment  would  be 
rendered  in  his  favor.  Finally,  being  unable 
to  do  this,  be  so  announced  to  the  court,  but 
asked  and  was  granted  leave  to  make  a  show- 
ing. The  plaintiff  thereupon  produced  and 
tendered  a  coupoi?  note  of  Levi  Van  Valken- 
burgh for  $550  payable  to  George  S.  Lewis, 
with  indorsements  of  interest  and  principal 
paid,  the  mortgage  securing  the  note  on  one 
of  the  tracts  of  Nebraska  land  and  an  ac- 
knowledged release  of  the  mortgage  by  the 
mortgagee.  The  note  aud  mortgage  corre- 
spond in  all  respects  to  the  description  in  the 
third  amended  answer  of  one  of  the  Incum- 
brances which  Carolus  assumed.  The  record 
discloses  no  objection  made  to  the  identity 
of  the  paper  or  to  the  sufficiency  of  the  re- 
lease. 

The  remainder  of  the  showing  was  by  dep- 
osition and  accounted  for  the  other  notes  and 
mortgages  as  follows:  One  tract  of  land  was 
sold  by  the  plaintiff  to  W.  F.  Conrad  about 
the  year  1901.  The  sum  of  $500  due  upon  a 
mortgage  given  by  Van  Valkenburgh  was 
then  unpaid.  Conrad  paid  the  balance  due, 
and  received  the  note  and  mortgage  canceled 
and  marked  paid.  Afterward  he  sold  the 
land,  and,  the  note  and  mortgage  not  being 
called  for,  he  burned  them  with  other  papers. 
A  release  of  the  mortgage  was  obtained  at 
the  time  the  note  was  paid  and  was  recorded. 
A  certified  copy  of  the  recorded  release  iden- 
tified by  the  recorder  of  the  county  is  attached 
to  the  deiK)sltlon.  M.  F.  Harrington  bought 
the  mortgage  upon  another  tract  known  as 
the  "Swain  Land,"  and  the  note  secured  and 
obtained  possession  of  them.  He  then  pur- 
chased the  land  Itself,  and  secured  a  release 
of  the  mortgage  from  a  receiver  who  had 
been  appointed  for  the  mortgagee.  He  then 
sold  the  land  to  William  Hart  clear  of  incum- 
brances, and  delivered  the  note  and  mortgage 
to  Hart  as  fully  satisfied  and  paid.  The  re- 
lease from  the  mortgagee  was  procured  to 
evidence  the  fact  that  the  mortgage  was 
canceled  and  satisfied.  Hart  has  the  note 
and  mortgage  in  his  possession,  and  under 
the  advice  of  his  attorney  desires  to  keep 
them.  A  certified  copy  of  the  recorded  re- 
lease is  attached  to  the  deposition.  An  ac- 
tion was  brought  to  foreclose  the  mortgage 
given  by  Van  Valkenburgh  to  Celim  H.  Sey- 
lnore  upon  the  remaining  tract.  The  land 
was  owned  at  the  time  of  suit  by  S.  H.  Green- 
wait.  A  decree  of  foreclosure  was  entered, 
and  then  a  deed  was  given  by  Greenwalt  to 
Seymore  in  satisfaction  of  the  plaintiff's 
claim.  The  attorney  for  the  plaintiff  had  pos- 
session of  the  note  and  mortgage  during  the 
proceedings,  and  surrendered  them  to  the 
clerk  of  the  court  for  cancellation.  The  clerk 
placed  his  cancellation  stamp  upon  them,  and 


they  remained  in  the  files  for  some  time. 

The  canceled  note  is  now  missing  from  the 
clerk's  office. 

In  addition  to  the  foregoing  the  depositions 
show  that  after  the  note  and  mortgage  last 
referred  to  were  canceled  by  the  clerk  of  the 
court  Levi  Van  Valkenburgh,  one  of  the  in- 
corporators of  the  White  Cloud  Milling  Com- 
pany, the  grantor  of  one  of  the  tracts  of  the 
Nebraska  land  to  Carolus  and  the  maker  of 
the  Lewis  mortgage  which  Carolus  assumed, 
had  a  conversation  with  the  attorney  for  the 
plaintiff  in  the  foreclosure  suit,  in  which  he 
inquired  if  it  would  be  possible  for  any  one  to 
obtain  the  canceled  note  and  mortgage  and 
remove  them  from  the  official  files.  He  fur- 
ther said  he  was  interested  in  an  action  {tend- 
ing in  Kansas  in  which  John  H.  Lynds  was 
plaintiff  and  Tremain  It.  Van  Valkenburgh 
and  others  were  defendants;  that  it  would 
be  absolutely  necessary  for  Lynds  to  produce 
the  original  papers  iu  court  to  obtain  relief ; 
and  that,  if  Lynds  were  unable  to  produce 
the  original  note,  they  (the  Van  Valkeuburghs) 
would  be  $.SOO  ahead  in  the  Kansas  suit. 
William  Hart  testified  that  Levi  Van  Valken- 
burgh called  ui>ou  him  aud  told  him  that,  if 
Carolus  obtained  the  note  and  mortgage  i»er- 
taining  to  his  land,  they  would  take  the  land 
away  from  him,  and  make  him  pay  back  the 
amount  he  had  paid  for  it.  W.  F.  Conrad  tes- 
tified that  Levi  Van  Valkenburgh  interviewed 
him,  and  stated  to  him  that  Lynds  needed  the 
note  which  he  had  burned  and  probably 
would  write  to  him  about  it. 

None  of  the  testimony  given  by  deposition 
was  contradicted  or  Impeached,  and  no  counter 
showing  was  made  to  impair  Its  force.  The 
defendants  merely  introduced  the  record  of 
the  proceedings  in  an  action  wherein  Mar- 
garet Over  obtained  a  Judgment  against  Van 
Valkenburgh  on  aceouut  of  a  breach  of  the 
warranty  contained  In  the  deed  to  her  of  the 
Taney  county.  Mo.,  land. 

The  court  made  no  additional  findings  of 
fact,  but  drew  a  conclusion  of  law  adverse 
to  the  plaintiff,  and  rendered  judgment  hi 
favor  of  the  defendants.  The  plaintiff  prose- 
cutes error. 

W.  W.  &  W.  F.  Gutherie  and  S.  M.  Brews- 
ter, for  plaintiff  in  error.  W.  D.  Webb,  for 
defendants  in  error. 

BURGH,  J.  (after  stating  the  facts  as 
above).  Many  assignments  of  error  are  made 
and  argued.  Much  testimony  is  quoted  by 
both  parties  iu  support  of  their  respective 
positions  upon  which  neither  the  referee  nor 
the  court  made  findings.  This  court  can  con- 
sider the  written  instruments  executed  by 
the  parties,  other  written  documents,  the 
pleadings,  admissions,  and  stipulations,  and 
findings  of  fact.  It  can  also  consider  the 
evidence  upon  any  branch  of  the  ease  which 
is  all  in  depositions,  as  that  procured  by  the 
plaintiff  to  explain  his  Inability  to  produce 
the  notes  and  mortgages  which  Carolus  had 
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assumed.  But  it  cannot  found  its  Judgment 
upon  oral  testimony  not  reduced  to  findings 
of  fact  by  the  trial  court.  If  the  parties  de- 
sired findings  in  respect  to  the  matters  cov- 
ered by  such  testimony,  a  request  for  fur- 
ther findings  should  have  been  made.  Shuler 
v.  Lashhorn,  67  Kan.  694,  74  Pac.  264.  There- 
fore many  matters  debated  in  the  briefs  are 
not  open  to  consideration.  Of  those  properly 
reviewable  only  two  need  be  discussed  to  dis- 
pose of  the  controversy.  The  obligation  plac- 
ed upon  the  plaintiff  to  procure  a  quitclaim 
deed  from  Margaret  Over  before  he  could 
have  judgment  on  the  second  and  third  notes 
was  wholly  unwarranted.  The  contracts  be- 
tween the  parties  did  not  Include  the  subject 
of  the  substitution  of  the  tree  claim  for  the 
Margaret  Over  tract  within  the  consideration 
of  any  of  the  notes.  The  answer  did  not 
plead  the  failure  of  Carolus  to  deliver  a  quit- 
claim deed  from  Margaret  Over  as  a  failure 
of  consideration  for  the  second  and  third 
notes,  but,  on  the  contrary,  pleaded  that  cir- 
cumstance In  connection  with  the  defense  to 
the  first  note  and  then  pleaded  the  omission 
to  pay  the  Nebraska  mortgages  as  the  sole 
failure  of  the  consideration  for  the  other  two 
notes.  There  is  no  finding  that  any  feature 
of  the  tree  claim  transaction  whereby  Carol- 
us became  bound  to  procure  a  quitclaim  deed 
from  Margaret  Over  affected  any  portion  of 
the  consideration  of  the  notes;  but,  on  the 
other  hand,  the  finding  quoted  at  length 
above  is  to  the  effect  that  the  only  considera- 
tion for  the  mill  property  mortgage  was  the 
promise  of  Carolus  to  pay  the  Nebraska  notes 
and  have  the  Nebraska  mortgages  released  of 
record.  The  same  finding  is  explicit  upon  the 
proposition  that  the  plaintiff's  knowledge, 
when  he  bought  the  notes,  extended  to  claim- 
ed defenses  on  account  of  the  failure  of 
Carolus  to  pay  the  several  notes  secured  by 
the  Nebraska  mortgages.  There  being  no 
finding  that  the  plaintiff,  when  he  bought  the 
notes,  knew  of  any  defense  on  account  of  the 
Over  quitclaim  deed  matter,  this  court  can 
Imply  none,  and  upon  the  record  as  It  stands 
the  plaintiff  was  an  Innocent  purchaser  so  far 
as  that  defense  is  concerned.  Besides  all 
this,  In  order  to  secure  a  credit  on  the  first 
note  for  $1,000,  the  difference  in  price  be- 
tween the  tree  claim  and  the  Margaret  Over 
tract,  Van  Valkenburgh  waived  his  right  to 
a  quitclaim  deed  from  Margaret  Over,  and 
tendered  the  Johnson  deeds  unconditionally. 
The  credit  was  allowed,  Carolus  has  accepted 
one  of  the  Johnson  deeds,  and  that  transac- 
tion was  closed  before  the  district  court  made 
Its  additional  findings  of  fact.  The  judg- 
ment In  favor  of  Margaret  Over  against  Van 
Valkenburgh  had  no  bearing  upon  any  issue 
in  the  case  determinable  and  undetermined 
at  the  time  it  was  offered  In  evidence,  and 
the  plaintiff  Is  entitled  to  judgment  without 
procuring  a  quitclaim  deed  from  Margaret 
Over. 

The  requirement  that  the  plaintiff  procure 
and  deliver  to  Tremain  R.  Van  Valkenburgh 


the  Nebraska  notes  paid  and  canceled  and 
the  Nebraska  mortgages  satisfied  of  record 
was  unwarranted.  It  may  be  premised  that 
Carolus  assumed  the  payment  of  the  Nebras- 
ka mortgage  Indebtedness,  although  the  writ- 
ings into  which  the  preliminary  contract 
merged  did  not  so  provide,  and  it  may  be 
taken  for  granted  that  a  contract  to  assume 
a  mortgage  Indebtedness  is  a  contract  to  pay 
it.  But  when  Carolus  agreed  to  pay  the 
Nebraska  notes  and  satisfy  the  Nebraska 
mortgages,  he  became  the  principal  obligor 
so  far  as  the  Individuals  of  the  Van  Valken- 
burgh party  were  concerned,  and  upon  pay- 
ment of  the  notes  was  himself  entitled  to  pos- 
session of  the  evidences  of  indebtedness. 
Any  payment  or  payment  through  any  means 
which  would  relieve  the  parties  liable  upon 
the  notes  of  their  obligations  would  satisfy 
the  promise  which  Carolus  gave,  and,  If  some 
grantee  of  one  of  the  tracts  of  land  should 
pay  the  mortgage  Indebtedness  against  it,  he 
would  be  entitled  to  possession  of  the  pa- 
per. Stiger  et  al.  v.  Bent,  111  111.  328.  In 
any  event  the  contract  of  Carolus  was  to  pay, 
not  to  produce  evidence  of  payment,  and  the 
plaintifT  could  not  be  defeated  because  he  did 
not  bring  Into  court  paper  which  Carolus  was 
not  bound  to  turn  over.  The  burden  was  up- 
on the  defendants  to  prove  failure  of  consid- 
eration. Proof  by  them  that  they  rested  un- 
der an  existing  liability  upon  the  Nebraska 
paper  was  indispensable  to  the  defense.  The 
plaintiff  was  not  obliged  to  prove  that  any- 
body had  paid  the  Nebraska  notes  and  mort- 
gages. When  the  court  found  that  those 
notes  and  mortgages  had  been  paid,  but  that 
there  was  no  evidence  to  show  who  paid 
them,  the  defendants  had  not  sustained  the 
burden  they  assumed  by  their  pleadings. 
They  had  not  shown  they  were  still  liable  up- 
on the  paper,  and  the  plaintiff  was  entitled 
to  judgment. 

It  only  remains  to  Inquire  If  the  plaintiff 
aided  the  defendant's  proof  in  his  effort  to 
show  what  had  become  of  the  paid  notes  and 
satisfied  mortgages.  Clearly  he  did  not.  The 
Lewis  note  and  mortgage  and  a  release  of 
that  mortgage  were  produced  and  tendered 
In  court.  In  every  other  instance  the  nature 
of  the  transaction  and  the  conduct  of  the 
parties  were  such  as  to  Indicate  a  positive 
purpose  completely  to  extinguish  both  the 
debt  and  the  Hen.  Any  Intention  on  the 
part  of  the  holders  to  assign,  and  of  the 
persons  paying  to  take  title  to  the  securities, 
is  clearly  negatived.  After  clearing  his 
land,  and  then  selling  it,  Conrad  burned  up 
the  canceled  notes  and  mortgages.  Harring- 
ton is  the  only  person  who  could  claim  any 
right  against  the  defendants  because  of  the 
payment  he  made,  but  he  passed  the  instru- 
ments on  to  his  grantee  as  mere  muniments 
of  title.  The  Seymore  note  and  mortgage 
were  surrendered,  canceled,  and  filed  for  the 
very  purpose  of  making  a  public  record  of 
the  fact  that  the  last  spark  of  vitality  In 
them  had  been  quenched,  and  to  prevent 
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them  from  being  used  again  as  live  obllga- 
tlons. 

If  one  person,  not  a  mere  Interloper,  but 
having  an  interest  in  the  matter,  pay  the 
note  and  satisfy  the  mortgage  of  another, 
the  question  whether  he  becomes  an  as- 
signee of  the  note  and  mortgage  Is  one  of 
fact  and  intention  of  the  parties.  Binford 
v.  Adams,  104  Ind.  41,  3  N.  E.  753,  and  au- 
thorities cited  in  the  opinion.  If,  however, 
overriding  equities  so  require,  one  who 
satisfies  an  Incumbrance  upon  his  land  may 
be  subrogated  to  the  rights  of  the  llenholder, 
or  may  be  entitled  to  an  equitable  assign- 
ment of  such  rights.  Subrogation  and  equi- 
table assignment  are  acts  of  the  law  as 
distinguished  from  assignment  by  acts  of 
parties.  "We  must  be  careful  to  distinguish 
between  an  assignment  of  the  mortgage  debt 
and  a  mere  right  of  subrogation  to  the  lien 
of  the  mortgage  creditor.  Assignment  is  the 
act  of  the  parties,  and  depends  generally  up- 
on Intention.  Where  the  nature  of  the  trans- 
action is  such  as  imports  a  payment  of  the 
debt  and  a  consequent  discharge  of  the 
mortgage,  there  can,  of  course,  be  no  assign- 
ment, for  the  Hen  of  the  mortgage  is  extin- 
guished by  the  payment  A  mortgage  credit- 
or cannot  be  compelled  to  assign  the  debt 
and  mortgage  upon  receiving  payment.  All 
that  he  can  be  required  to  do  Is  to  give  an 
acquittance  and  release.  The  exception  to 
this  rule,  If  it  can  be  so  termed,  is  found  in 
those  cases  where  the  party  making  the  pay- 
ment occupies  the  position  of  surety  to  the 
debt,  or  is  in  some  way  personally  bound  for 
its  payment.  Such  a  person  may,  in  equity, 
require  an  assignment  or  transfer,  not  only 
of  the  mortgage  itself,  but  of  all  the  secu- 
rities held  by  the  creditor,  for  his  protection 
and  indemnity,  and,  although  no  such  as- 
signment or  transfer  is  actually  made,  a 
court  of  equity  will  treat  it  as  having  been 
done.  But  if  the  party  making  the  payment 
docs  not  occupy  the  position  of  surety  for 
the  debt,  as  a  general  rule  he  cannot  claim  to 
be  entitled  as  assignee  unless  by  agreement 
with  the  creditor.  Subrogation  is,  however, 
a  very  different  thing  from  an  assignment 
It  is  the  act  of  the  law,  and  the  creature  of 
a  court  of  equity,  depending  not  upon  con- 
tract, but  upon  the  principles  of  equity  and 
justice.  It  presupposes  an  actual  payment 
and  satisfaction  of  the  debt  secured  by  the 
mortgage.  But,  although  the  debt  is  paid 
and  satisfied,  a  court  of  equity  will  keep 
alive  the  Hen  for  the  benefit  of  the  party  who 
made  the  payment,  provided  he  as  security 
for  the  debt  'has  such  an  interest  In  the  land' 
as  entitles  him  to  the  benefit  of  the  security 
given  for  Its  payment."  Gatewood  v.  Gate- 
wood  et  al.,  75  Va.  407,  410.  In  this  case 
all  the  evidence  la  opposed  to  the  Idea  of  an 
assignment,  or  that  liability  on  the  part  of 
the  persons  primarily  bound  was  preserved. 
It  iiniwrts  payment  of  the  debt  and  extin- 
guishment of  the  Hen,  and  the  depositions 
are  barren  of  any  evidence  that  any  occa- 


sion exists  or  may  arise  for  the  application 
of  the  doctrine  of  subrogation,  or  of  equitable 
assignment  in  favor  of  the  persons  who  paid 
the  Nebraska  mortgages.  In  the  case  of 
Crippen  v.  Chappell,  35  Kan.  495,  499,  11 
Pac.  453,  57  Am.  Rep.  187,  it  is  said:  "It 
always  requires  something  more  than  the 
mere  payment  of  the  debt  in  order  to  entitle 
the  person  paying  the  same  to  be  substituted 
in  the  place  of  the  original  creditor.  It  re- 
quires an  assignment,  legal  or  equitable, 
from  the  original  creditor,  or  an  agreement 
or  understanding  on  the  part  of  the  party 
liable  to  pay  the  debt,  that  the  person  fur- 
nishing the  money  to  pay  the  same  shall  In 
effect  become  the  creditor,  or  the  person 
furnishing  the  money  must  furnish  the  same 
cither  because  he  is  liable  as  surety  or  liable 
in  some  other  secondary  character,  or  for 
the  purpose  of  saving  or  protecting  some 
right  or  interest,  or  supposed  right  or  inter- 
est of  his  own."  Here  we  have  the  fact  of 
payment  by  landowners,  circumstances  indi- 
cating that  no  substituted  equitable  rights 
exist  and  no  circumstances  indicating  that 
subrogation  or  equitable  assignment  may 
ever  need  to  be  Invoked.  The  court  cannot 
speculate  upon  the  subject  It  cannot  con- 
jure up  Imaginary  states  of  fact  to  aid  an 
unproved  defense  of  failure  of  consideration. 

One  or  two  matters  urged  in  the  defend- 
ant's brief  may  be  noticed.  It  is  said  that 
the  referee  found  there  had  beeu  a  failure 
of  consideration  for  the  notes  in  suit  and 
that  his  finding  and  conclusion  upon  the  sub- 
ject were  not  disturbed.  There  Is  no  finding 
by  the  referee  that  Carolus  agreed  to  pay 
the  Nebraska  notes  at  once  upon  the  con- 
clusion of  the  trade,  or  before  they  fell  due. 
Neither  Is  there  any  such  finding  by  the 
court.  Oral  testimony  to  that  effect  is 
quoted,  but  for  reasons  already  stated  it 
cannot  be  considered.  The  referee  found 
expressly  that  at  the  time  of  the  trial  be- 
fore him  it  did  not  appear  whether  the  notes 
were  due  or  not.  He  further  found  that  the 
plaintiff  took  the  first  note  after  maturity, 
and  hence  subject  to  the  defense  of  failure 
of  consideration.  But  he  found  that  after 
allowing  the  credit  of  $1,000,  the  plaintiff 
was  entitled  to  recover  on  the  first  note  the 
sum  of  $35,  being  six  months  interest  to 
July  1,  1894,  when  the  credit  should  have 
been  made.  Therefore  the  referee  decided 
that  the  defense  of  failure  of  consideration 
had  not  been  established  at  all.  Otherwise 
he  would  have  allowed  no  recovery  on  the 
first  note  which  the  plaintiff  took  subject  to 
the  defense  if  proved. 

It  is  urged  that  both  Lynda  and  Carolus 
were  witnesses  in  the  case,  that  both  testi- 
fied, and  that  neither  of  them  offered  evi- 
dence to  show  that  either  of  them  bad  paid 
the  Nebraska  obligations.  They  were  not  re- 
quired to  furnish  any  such  evidence.  On  the 
face  of  the  documents  set  up  in  the  petition 
the  plaintiff  was  entitled  to  judgment.  He 
continued  to  be  entitled  to  judgment  unless 
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the  defendants  proved  a  state  of  facts  des- 
troying the  right  At  the  time  of  the  trial 
before  the  referee  It  was  not  shown  that 
Carolos  was  in  default  At  the  time  of  the 
trial  before  the  court  it  was  found  that  the 
notes  were  paid.  Prima  fade  the  word 
-paid"  indicates  that  the  obligation  has  been 
satisfied  and  the  demand  extinguished.  "But 
payment  of  a  promissory  note  Is  not  a  con- 
tract It  Is  performance  of  the  obligation 
arising  out  of  the  promise  to  pay.  Any  one 
of  the  several  parties  to  a  joint  contract  or 
any  one  in  his  behalf  and  at  his  request  or 
with  his  consent  may  perform  the  obliga- 
tion, and,  when  performance  has  been  offered 
or  made,  and  the  money  accepted,  the  obliga- 
tion becomes  extinguished.  The  parties  to 
the  contract  are  no  longer  bound  to  each 
other  by  the  vinculum  legis  of  right  and 
duty.  Tbe  duty  being  discharged,  the  right 
ceases  to  exist"  Moran  v.  Abbey,  63  Cat 
66,  61.  The  finding  was  entirely  sufficient 
for  the  plaintiff.  If  the  circumstances  were 
such  that  the  defendants  were  still  liable  In 
any  way,  they  were  bound  to  prove  the  fact 
It  is  suggested  that  the  plaintiff  accepted 
the  court's  conclusion  and  undertook  to  com- 
ply with  the  requirement  which  it  virtually 
Imposed.  Conceding,  but  not  deciding,  that 
the  plaintiff's  conduct  is  to  be  so  construed, 
ft  is  plain  the  purpose  of  the  court  was  to 
be  assured  that  the  defendant  and  his  as- 
sociates were  no  longer  subject  to  liability 
upon  the  Nebraska  indebtedness.  The  plain- 
tiff, perhaps,  in  the  face  of  some  obstruction, 
has  fairly  complied  with  the  spirit  of  the 
order.  The  only  object  which  the  court 
could  have  had  in  view  having  been  sub- 
stantially attained,  the  plaintiff  is  entitled  to 
judgment 

The  plaintiff  should  recover  the  principal 
and  interest  of  the  second  and  third  notes, 
*nd  a  decree  should  be  entered  for  the  fore- 
closure of  his  mortgage  as  a  first  lien  on  the 
mill  property.  He  should  also  recover  the 
unpaid  interest  on  the  first  note  and  the 
costs  of  the  action.  On  the  findings  of  the 
referee  the  defendant  is  entitled  to  an  offset 
which  should  be  allowed  him  with  interest 

The  judgment  of  the  district  court  is  re- 
Tersed,  and  the  cause  is  remanded,  with  in- 
struction to  enter  judgment  according  to  the 
foregoing  views. 


<T7  Kan.  14) 

MISSOURI  PAC.  RT.  CO.  v.  BRINKMMER. 
(Supreme  Court  of  Kansas.   April  3.  1006. 
On  Rehearing,  Jan.  11,  1006.) 
3.  RlXLBOADS  —  EqUIPMSICT  —  SaTXTT  APPLI- 

ahcs  Act. 

A  railway  company  doing  basin  ess  as  a 
common  carrier,  engaged  in  interstate  commerce, 
has  complied  with  the  requirements  of  the  act 
of  Congress  relating  to  safety  appliances,  enact- 
ed March  2,  1808  (Act  March  2.  1808,  c  106,  27 
Stat  531  [U.  8.  Comn.  St  1001,  p.  81741,  and 
its  amendments  of  1008,  being  chapter  876,  Act 
March  2,  1008.  82  Stat  048  [U.  8.  Comp.  St 
flupp.  1907,  p.  886]),  when  it  equips  its  cars  with 


automatic  couplers  as  prescribed  by  said  act 
and  it  will  not  be  thereafter  subject  to  the  con- 
ditions imposed  by  section  8  of  such  enactment 
(27  Stat  682  [U.  S.  Comp.  St  1001,  p.  81761) 
on  account  of  subsequent  defects  occurring  te 
the  couplers,  which  ordinary  care  and  diligence 
could  not  have  avoided. 

2.  Mi  STIR    AND    SKBVAIfT  —  PSTITIOH  —  EVI- 
DS N CI — I N TEBSTATX  COMKKBCX. 

A  petition  contained  an  averment  which 
reads:  The  Missouri  Pacific  Railway  Company 
is  and  was  at  all  the  times  hereinafter  men- 
tioned a  corporation,  see  doing  business 
as  a  railway  company  as  a  common  carrier  in. 
into,  and  through  the  counties  of  Sedgwick  and 
Beno,  in  the  state  of  Kansas,  and  into  the  states 
of  Colorado,  Nebraska,  Missouri,  Arkansas,  Tex- 
as, Oklahoma,  and  Indian  Territory."  Held, 
that  it  was  not  error  to  admit  evidence  there- 
under showing  that  such  railway  company  was 
engaged  in  interstate  commerce. 
(Syllabus  by  the  Court) 

Error  from  District  Court  Sedgwick  Coun- 
ty; Tbos.  O.  Wilson,  Judge. 

Action  by  Henry  Brlnkmeler  against  the 
Missouri  Pacific  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings 
error.  Reversed. 

See  77  Pac  686. 

J.  H.  Richards,  C.  B.  Benton,  and  Smyth 
&  Helm,  for  plaintiff  In  error.  O.  V.  Fer- 
guson (Kos.  Harris,  V.  Harris,  B.  A.  Moseley, 
and  L.  M.  Walter,  of  counsel),  for  defendant 
In  error. 

GRAVES,  J.  Henry  Brlnkmeler,  the  de- 
fendant In  error,  commenced  this  action  in 
the  district  court  of  Sedgwick  county  against 
the  plaintiff  in  error  to  recover  damages  for 
personal  injuries  received  while  in  its  em- 
ployment as  brakeman.  He  recovered  a  judg- 
ment for  $6,600,  and  the  railway  company 
brings  the  case  here  for  review.  The  con- 
trolling facts  are  not  seriously  disputed.  The 
controversy  arises  principally  upon  the  con- 
struction of  sections  2  and  8  of  the  act  of 
Congress,  enacted  March  2,  1803  (Act  March 
2,  1803,  c.  106,  27  Stat  631,  632  [U.  8.  Comp. 
St  1001,  pp.  8174,  3176]),  and  entitled  "An 
act  to  promote  the  safety  of  employes  and 
travelers  upon  railways  by  compelling  com- 
mon carriers  engaged  in  Interstate  commerce 
to  equip  their  cars  with  automatic  couplers 
and  continuous  brakes  and  their  locomotives 
with  driving  wheel  brakes  and  for  other  pur- 
poses.'*  These  sections  read: 

"That  on  and  after  the  first  day  of  Janu- 
ary, 1808,  It  shall  be  unlawful  for  any  such 
common  carrier  to  haul  or  permit  to  be  haul- 
ed or  used  on  Its  line  any  car  used  in  mov- 
ing interstate  traffic  not  equipped  with  coup- 
lers coupling  automatically  by  Impact  and 
which  can  be  uncoupled  without  the  neces- 
sity of  men  going  between  the  ends  of  cars. 

"That  any  employe  of  any  such  common 
carrier  who  may  be  injured  by  any  locomo- 
tive, car,  or  tram  in  use  contrary  to  the 
provision  of  this  act  shall  not  be  deemed 
thereby  to  have  assumed  the  risk  thereby  oc- 
casioned, although  continuing  In  the  employ- 
ment of  such  carrier  after  the  unlawful  use 
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of  such  locomotive,  car  or  train  had  been 
brought  to  his  knowledge." 

This  law  was  amended  March  2,  1903  (Act 
March  2,  1903,  c.  976,  32  Stat  943  [U.  S. 
Comp.  St  Supp.  1907,  p.  885]),  the  amend- 
ment after  title  and  preliminary  clause  reads: 
M  •  *  •  The  provisions  and  requirements 
hereof,  and  of  said  acts  relating  to  train 
brakes,  automatic  couplers,  grab  irons,  and 
the  heighth  of  drawbars  shall  be  held  to  ap- 
ply to  all  trains,  locomotives,  tenders,  cars, 
and  similar  vehicles  used  on  any  railroad 
engaged  in  Interstate  commerce.  *  *  •  in 
connection  therewith.   *    *   * " 

It  is  urged  that  the  petition  does  not  state 
a  cause  of  action  under  this  law ;  that  in  it 
there  is  no  averment  that  the  car  which  in- 
flicted the  injury  was  being  used  In  moving 
interstate  traffic,  nor  any  statement  equiv- 
alent thereto ;  that  there  are  no  facts  stated 
therein  which  suggest  a  violation  of  this 
federal  statute,  but,  on  the  contrary,  they 
clearly  indicate  that  the  pleader  intended  to 
state  an  ordinary  case  of  negligence.  The  pe- 
tition contains  an  allegation  which  reads: 
"The  Missouri  Pacific  Railway  Company  Is 
and  was  at  all  the  times  hereinafter  mention- 
ed a  corporation  legally  existing  and  doing 
business  under  and  pursuant  to  the  law  of  tbe 
state  of  Missouri,  and  doing  business  as  a 
railway  company  as  a  common  carrier  In. 
into,  and  through  the  counties  of  Sedgwick 
and  Reno,  in  the  state  of  Kansas,  and  into 
the  states  of  Colorado,  Nebraska,  Missouri, 
Arkansas,  Texas,  Oklahoma,  and  Indian  Ter- 
ritory." Under  this  averment  proof  that 
the  defendant  was  engaged  in  Interstate  com- 
merce might  be  properly  introduced.  It  is  un- 
necessary to  specifically  mention  this  act 
of  Congress  in  a  cause  of  action  predicated 
thereon.  It  Is  sufficient  if  the  pleading  con- 
tains facts  which  would  suggest  to  a  person 
familiar  with  such  act  that  its  provisions 
had  been  violated.  Voelker  v.  C.  M.  &  St. 
P.  By.  Co.  (C.  C.)  116  Fed.  867.  All  the  coup- 
ling appliances  of  every  railway  company 
engaged  in  interstate  commerce  are  subject 
to  the  provisions  of  this  statute,  and  when  it 
is  shown  that  such  a  railroad  company  had 
a  defective  automatic  coupler  in  use  on  one 
of  its  cars  the  additional  averments  neces- 
sary to  state  a  cause  of  action  are  practically 
the  same  as  those  required  In  an  action  of  or- 
dinary negligence.  We  are  unable  therefore 
to  hold  that  the  petition  was  fatally  defective 
as  against  this  objection,  which  appears  to 
have  been  first  specifically  presented  In  this 
court.  It  is  expressly  admitted  that  the  car 
in  question  was  engaged  at  the  time  of  the  in- 
jury in  moving  interstate  traffic,  and  is  there- 
fore clearly  within  the  provisions  of  this  stat- 
ute. 

There  is  a  sharp  controversy  between  the 
parties  as  to  what  constitutes  a  compliance 
with  section  2  of  the  federal  statute,  herein- 
before quoted.  It  is  insisted  by  the  defendant 
in  error  that  every  car  used  in  interstate 
traffic  must  be  equipped  with  the  prescribed 


appliance,  and  at  all  times  thereafter  be  in 
proper  repair.  If  because  of  any  defect  there- 
in an  employe  is  injured,  the  railway  com- 
pany will  incur  the  burden  imposed  by  the 
provisions  of  section  8,  however  diligent  it 
may  have  been  in  an  effort  to  discover  and 
repair  the  defect  On  the  other  hand,  it  is 
urged  that,  when  a  car  is  once  supplied  with 
the  appliance  as  required  by  law,  the  com- 
pany will  not  In  case  of  injury  be  subject  to 
the  provisions  of  section  8,  unless  it  has  been 
negligent  with  reference  to  keeping  such  ap- 
pliance in  repair.  The  facts  upon  which  this 
controversy  depends,  briefly  stated,  are  these: 
The  plaintiff  was  injured  while  attempting, 
as  a  brakeman,  to  couple  one  car  to  another, 
each  of  which  was  equipped  with  an  automat- 
ic coupler.  One  of  the  couplers  was  not  in 
repair,  being  out  of  its  proper  position,  and 
turned  so  that  It  would  not  properly  meet 
the  one  on  the  other  car.  The  brakeman 
while  attempting  to  adjust  the  defective  coup- 
ler so  as  to  make  the  coupling  got  his  foot 
between  the  couplers  and  received  the  injuries 
of  which  he  complains.  About  a  year  prior 
to  the  Injury  the  company  received  the  car 
having  the  defective  appliance,  at  which  time 
the  coupler  was  In  perfect  condition.  When 
It  became  defective  does  not  appear.  So  far 
as  the  evidence  shows,  the  plaintiff  was  the 
first  person  to  notice  It.  and  he  made  the  dis- 
covery immediately  before  attempting  to 
make  the  coupling.  Upon  these  facts  the 
trial  court  gave  the  jury  Instructions  which 
read:  "You  are  Instructed  that  under  such 
act  it  was  the  duty  of  the  defendant  railway 
company,  not  only  originally  to  equip  its 
cars  with  automatic  couplers,  as  required  by 
said  act,  but  also  to  keep  them  In  proiier 
condition  so  that  they  could  at  all  times  be 
coupled  or  uncoupled  without  the  necessity 
of  men  going  between  the  ends  of  the  cars 
to  assist  in  coupling  or  uncoupling  them. 
And  the  railway  company  was  bound  to  know 
at  its  peril  that  the  coupler  attached  to  the 
car  in  question  was  in  proper  working  con- 
dition, and  the  fact  that  the  defendant  com- 
pany may  not  have  known  of  Its  defects  or  de- 
fective condition,  If  you  find  that  it  was  de- 
fective, does  not  in  any  manner  excuse  Its 
unlawful  use.  You  are  further  instructed 
that,  if  you  find  the  plaintiff  has  established 
his  Injuries,  and  you  find  the  coupler  would 
not  couple  automatically  by  Impact,  he  Is  en- 
titled to  recover  for  his  Injury,  unless  you 
further  find  that  the  plaintiff  was  negligent 
in  the  premises  which  directly  contributed 
toward  his  injury." 

Under  our  construction  of  the  xtr.tate  these 
instructions  are  erroneous:  They  impose  a 
materially  greater  burden  upon  common  car- 
riers than  the  law  contemplates.  The  duty 
prescribed  by  them  cannot  be  found  In  the 
express  language  of  the  statute,  and  there- 
fore must  have  been  placed  therein  by  con- 
struction. If  the  language  Is.  open  to  con- 
struction, then  It  must  be  construed  so  as  to 
fairly  carry  out  the  Legislative  intent  as  de- 
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scribed  by  the  act  United  States  v.  So.  Pac 

By.  Co.  (D.  C.)  135  Fed.  122;  United  States 
t.  Lacher,  134  U.  S.  624,  10  Sup.  Gt  626,  S3 
L.  Ed.  108a  In  this  connection  It  is  proper 
to  consider  briefly  some  of  the  conditions 
which  led  up  to  the  enactment  of  this  stat- 
ute. During  the  year  ending  June  80,  1891, 
47  different  styles  of  car  couplers  were  In  use, 
and  during  that  year  2,660  employed  were 
killed  and  26,140  injured.  Interstate  Com- 
merce Commission  Report  1891.  In  the  mes- 
sages of  President  Harrison  of  1889.  1890, 
1891,  and  1892  he  urged  the  necessity  of  con- 
gressional action  to  ameliorate  this  wholesale 
destruction  of  human  life.  In  his  message 
of  1891  he  said:  "It  is  competent,  I  think, 
for  Congress  to  require  uniformity  in  the  con- 
struction of  cars  used  in  interstate  commerce, 
and  the  use  of  improved  safety  appliances 
upon  such  trains.  Time  will  be  necessary  to 
make  the  needed  changes,  but  an  earnest  and 
intelligent  beginning  should  be  made  at  once. 
It  Is  a  reproach  to  our  civilisation  that  any 
class  of  American  workmen  should,  in  the 
pursuit  of  a  necessary  and  useful  vocation, 
be  subjected  to  a  peril  of  life  and  limb  as 
great  as  that  of  a  soldier  In  time  of  war." 
March  2,  1893,  this  law  was  enacted.  These 
facts,  the  preamble,  context,  and  subject-mat- 
ter of  the  act  Indicate  with  reasonable  clear- 
ness that  the  real  point  aimed  at  by  the  stat- 
ute was  to  eliminate  from  railroad  service  the 
old  homicidal  link  and  pin  and  the  46  other 
dangerous  devices  then  used  for  coupling 
cars  and  compel  the  adoption  of  a  uniform 
class  of  couplers  which  would  reduce  the  loss 
of  life  among  railroad  employes  to  the  mini- 
mum. In  the  case  of  Johnson  v.  So.  Pac.  By. 
Co.,  196  U.  B.  1,  25  Sup.  Ot  168,  49  L.  Ed. 
863,  Fuller,  0.  J.,  In  speaking  upon  this  sub- 
ject, said:  "The  object  was  to  protect  the 
lives  and  limbs  of  railroad  employes  by  ren- 
dering it  unnecessary  for  a  man  operating  the 
couplers  to  go  between  the  ends  of  the  cars, 
and  that  object  would  be  defeated,  not  neces- 
sarily by  the  use  of  automatic  couplers  of 
different  kinds,  but  If  those  different  kinds 
would  not  automatically  couple  with  each 
other.  The  point  was  that  the  railroad  com- 
panies should  be  compelled,  respectively,  to 
adopt  devices,  whatever  they  were,  which 
would  act  so  far  uniformly  as  to  eliminate 
the  danger  consequent  on  men  going  between 
the  cars."  In  the  administration  of  this  law 
its  manifest  object  should  be  recognized  and 
promoted  by  giving  full  force  and  effect  to 
Its  salutary  and  beneflcient  provisions.  In 
the  performance  of  this  duty,  however,  courts 
cannot  indulge  in  rules  of  construction  which 
change  the  meaning  of  the  law  from  what 
Its  framers  contemplated,  nor  which  make  its 
requirements  Impractical,  unreasonable,  or 
Impossible  to  perform.  In  our  view,  the  law 
is  satisfied  as  to  any  specific  car,  whenever 
that  car  has  been  supplied  with  the  pre- 
scribed appliance.  Whenever  an  automatic 
coupler,  such  as  the  act  of  Congress  requires. 


Is  attached  to  a  railway  car,  It  stands  In  the 
same  category  as  all  other  appliances  and  in- 
strumentalities used  by  railway  companies. 
Thereafter  it  la  the  duty  of  the  company  to 
use  reasonable  and  ordinary  care  and  dili- 
gence to  keep  this  and  all  other  equipments 
In  good  repair  and  safe  condition  for  the 
use  of  its  employes,  and  a  failure  to  do  so 
constitutes  negligence.  This  was  the  law  be- 
fore the  act  of  Congress  was  passed,  and  that 
act  did  not  change  the  law  in  this  respect  It 
seems  reasonable  to  assume  that,  if  Congress 
had  intended  to  impose  a  special  duty  upon 
common  carriers  to  keep  a  particular  appli- 
ance in  repair,  not  applicable  to  all,  such  In- 
tent would  have  been  expressed  In  clear  and 
specific  terms.  The  construction  given  to  this 
statute  by  the  Instructions  of  the  trial  court 
impose  conditions  which  seem  to  be  unreason- 
able and  In  some  instances  would  be  impos- 
sible to  perform.  Every  railroad  appliance 
must  inevitably  wear  out  break  and  become 
defective,  and  no  degree  of  foresight  can  an- 
ticipate the  time  when  repairs  will  be  needed. 
Any  appliance,  especially  couplers,  may  get 
out  of  repair  while  cars  are  being  moved  In 
the  yards,  or  on  side  tracks  in  making  up  a 
train,  or  while  moving  in  a  train  between 
stations.  Railroad  companies  are  compelled 
to  rely  for  Information  concerning  defects  In 
their  appliances  almost  wholly  upon  the  em- 
ployes who  use  them.  Necessarily  It  takes 
time  to  make  repairs.  No  degree  of  dili- 
gence within  the  limits  of  a  reasonable  possi- 
bility would  be  sufficient  to  enable  a  railroad 
at  all  times  and  under  all  circumstances  to 
keep  its  car  couplers  in  such  a  state  of  re- 
pair as  would  prevent  a  brakeman  disposed 
to  encounter  danger,  as  the  plaintiff  did  In 
this  case,  from  receiving  Injury.  So  far  aa 
the  evidence  shows,  the  coupler  in  question  In 
this  case  may  have  been  thrown  out  of  place 
by  a  Jam  received  immediately  before  the 
plaintiff  discovered  it  in  which  case  It  would 
have  been  impossible  for  the  company  to  have 
known  of  and  repaired  the  defect.  Statutes 
should  not  be  extended  by  constructions  so 
as  to  produce  such  unreasonable  results. 

No  case  has  been  cited  which  can  be  re- 
garded as  an  authority  in  support  of  the  con- 
struction insisted  upon.  In  case  of  U.  S.  v. 
So.  Pac.  By.  Co.  (D.  a)  135  Fed.  122,  this 
question  is  discussed,  and  the  opinion  seems 
to  sustain  the  view  here  contended  for  by  the 
plaintiff;  but  In  that  case  it  waa  found  by 
the  court  that  the  railroad  company  had  been 
guilty  of  gross  negligence  in  not  discovering 
and  repairing  the  defect  which  caused  the  In- 
jury. This  makes  the  discussion  wholly  un- 
necessary to  the  decision  of  the  case,  and 
weakens  its  force  as  an  authority.  This  deci- 
sion was  considered  by  the  United  States 
District  Court  of  Colorado  quite  recently, 
In  the  case  of  United  States  v.  A.,  T.  ft  S.  F. 
By.  Co.,  150  Fed.  442,  in  which  it  is  said  that 
the  conclusion  there  reached  Is  exceptional,  a 
departure  from  the  general  and  better  rule, 
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and  has  been  sharply  criticized.  In  the  case 
last  cited  the  court  said:  "These  couplings 
will  get  out  of  repair,  and  it  takes  time  to 
repair  them.  It  takes  time  to  discover 
whether  or  not  they  are  out  of  repair.  It  is 
the  duty  of  the  railroad  companies  to  use 
prudence  and  the  ordinary  diligence  of  a 
business  man,  keeping  in  view  the  purpose  of 
this  act,  to  keep  these  couplings  in  repair.  The 
act  construed  in  an  intelligent  and  practical 
way  would  not  impose  on  the  railroad  com- 
pany the  absolute  duty  every  Instant  to  have 
this  coupling  so  that  It  would  work  auto- 
matically. If  a  coupling  is  out  of  repair,  and 
the  railway  company  handling  the  car  then 
uses  ordinary  and  reasonable  care,  consider- 
ing the  facilities  at  hand  to  repair  the  coup- 
ling and  put  it  in  repair,  so  that  it  would 
comply  with  the  act,  then  it  Is  not  liable." 
We  think  the  position  of  the  Colorado  court 
more  reasonable  and  less  liable  to  lead  to 
impractical  results.  The  burden  of  proof  was 
upon  the  plaintiff  to  show  that  the  defendant 
was  negligent  in  having  this  defective  ap- 
pliance in  use.  Upon  this  question  there  is 
a  total  failure  of  proof.  The  car  was  placed 
at  the  saltworks  two  days  before  the  injury. 
It  was  brought  from  there  in  charge  of  the 
plaintiff  as  brakeman.  He  did  not  discover 
this  defect  until  immediately  prior  to  the 
accident  There  is  no  evidence  as  to  when 
the  car  was  last  inspected,  and  nothing  what- 
ever appears  to  indicate  negligence  on  the 
port  of  the  defendant. 

The  Jury  were  told  by  the  Instructions  of 
the  court  that  if  the  coupler  was  defective, 
and  the  plaintiff  was  thereby  Injured,  a  ver- 
dict against  the  defendant  would  be  proper 
regardless  of  whether  It  had  been  negligent  or 
not.  This  was  erroneous. 

The  judgment  is  reversed,  with  direction 
to  grant  a  new  trial  and  proceed  in  accord- 
ance with  the  views  herein  expressed.  All 
the  Justices  concurring. 

On  Rehearing. 

GRAVES,  J.  After  the  opinion  had  been 
filed  in  this  case,  the  Interstate  Commerce 
Commission  requested  that  a  rehearing  be 
granted  and  that  It  be  permitted  through 
special  counsel  to  present  an  argument,  both 
oral  and  printed,  upon  the  questions  involved 
in  the  case.  The  defendant  in  error  joined 
In  this  request.  Appreciating  the  deep  in- 
terest taken  by  this  national  tribunal  in  all 
cases  arising  under  the  provisions  of  the 
safety  appliance  statute,  and  being  anxious 
to  receive  all  the  light  possible  upon  the  ques- 
tions Involved,  the  rules  applicable  to  ordi- 
nary actions  were  waived  and  the  request 
granted.  At  the  rehearing  extended  argu- 
ments and  citation  of  authorities  were  pre- 
sented. We  have  carefully  examined  the 
briefs  and  decisions  submitted,  and  have  re- 
considered the  questions  discussed,  but  are 
unable  to  accept  the  contention  of  defendant 
in  error  as  to  the  meaning  of  the  federal 


statute  when  applied  to  the  facts  of  this  case, 
and  therefore  adhere  to  the  opinion  heretofore 
filed. 

In  the  argument  our  attention  was  called 
to  a  question  which  was  overlooked  when  the 
case  was  decided.  It  was  urged  before,  and 
Is  insisted  upon  now,  that  the  safety  ap- 
pliance act  should  not  be  considered,  for  the 
reason  that  the  plaintiff's  petition  does  not 
allege  a  violation  of  any  of  its  provisions. 
The  force  of  this  position  is  found  in  the  fol- 
lowing facts:  The  injury  complained  of  was 
received  November  12,  1900.  At  that  time 
section  2  of  this  statute  prohibited  railroad 
companies  from  hauling  any  car  used  In  mov- 
ing interstate  traffic  and  not  equipped  with 
the  appliance  required.  In  1883  the  law 
was  amended  so  as  to  make  Its  provision  ap- 
ply, not  to  a  car  used  in  moving  interstate 
traffic  merely,  but  to  all  trains  or  cars  used 
on  any  railroad  engaged  in  interstate  com- 
merce. The  petition  does  not  allege  that  the 
car  which  caused  the  injury  was  being  used 
in  moving  Interstate  trafflc  It  is  therefore 
Insufficient  under  the  law  as  it  stood  when  the 
injury  occurred.  It  was  held  to  be  sufficient, 
however,  because  it  contained  averments 
which,  by  a  very  liberal  construction,  could 
be  said  to  allege  that  the  car  by  which  the 
injury  was  inflicted  constituted  a  part  of  a 
train  owned  and  operated  by  a  railroad  com- 
pany engaged  in  Interstate  commerce,  which 
made  it  sufficient  under  the  law  as  amended 
some  three  years  after  the  cause  of  action 
accrued.  The  Importance  of  these  dates  was 
not  clearly  Indicated  in  the  first  argument, 
and  was  overlooked  when  the  case  was  first 
considered.  The  plaintiff  in  error  was  en- 
titled to  a  reversal  of  the  judgment  upon  this 
ground  alone,  and  the  case  might  have  been 
so  decided  if  these  facts  had  been  clearly 
presented.  We  are  satisfied,  however,  with 
the  position  taken  in  the  opinion,  and  still  ad- 
here to  it. 

In  view  of  the  foregoing  facts,  we  now 
place  the  Judgment  of  reversal  both  upon  the 
ground  that  the  petition  does  not  state  a 
cause  of  action  under  the  statute  aud  because 
the  trial  court  erred  in  its  instruction  to  the 
Jury. 


(77  Kan.  1T6) 
CHAVES  v.  CITT  OF  ATCHISON  et  al. 

(Supreme  Court  of  Kansas.  Jan.  11,  1908. 
Rehearing  Denied  Feb.  14.  1908.) 

Municipal  Corporations  —  Extension  of 
Boundaries— Who  May  Question. 

The  validity  of  proceedings  taken  by  city 
officers  under  statutory  authority  extending  the 
corporate  boundaries  of  a  city  so  as  to  annex  a 
tract  of  land  can  only  be  questioned  in  a  direct 
proceeding  prosecuted  at  the  instance  of  the 
state  by  proi>er  public  officers.  Topeka  v. 
Dwyer.  70  Kan.  244,  78  Pac.  417.  followed. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Atchison  Coun- 
ty ;  J.  H.  Gillpatrick,  Judge. 
Action  by  G.  F.  Chaves,  for  himself  and 
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others,  against  the  city  of  Atchison  and  the 
mayor  and  council  of  such  city.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Henry  Elllston,  for  plaintiff  in  error.  W. 
A.  Jackson,  for  defendant  In  error. 

JOHNSTON,  C.  J.  In  this  case  G.  F. 
Chaves,  for  himself  and  others  similarly  situ- 
ated, questions  the  validity  of  the  annexation 
of  territory  to  the  city  of  Atchison.  The 
question  arises  on  a  ruling  sustaining  a  de- 
murrer to  his  amended  petition,  in  which  It 
was  alleged  that  in  1860  the  land  was  platted 
and  annexed  to  the  city  as  "Spring  Garden 
Addition,"  but  that  subsequently  the  addition 
was  vacated  and  restored  to  the  condition  of 
unplatted  land.  Later  several  attempts  were 
made  to  again  bring  the  land  within  the  city, 
which  the  courts  held  to  be  Ineffectual.  Still 
later,  and  on  August  18,  1906,  the  mayor  and 
council  of  the  city  passed  an  ordinance  In 
due  form,  which  treated  the  tract  as  platted 
territory  and  purported  to  annex  it  to  the 
city.  The  ordinance  was  approved  and  pub- 
lished. Since  that  time  the  officers  of  the 
city  have  assumed  that  the  tract  was  within 
the  corporate  limits,  and  claim  the  right  to  ex- 
ercise authority  and  control  by  establishing 
lights,  opening  and  working  streets  and  alleys, 
building  walks,  assessing  real  and  personal 
property,  and  exercising  the  same  dominion 
and  control  over  the  land  which  they  might  if 
it  were  legally  brought  within  the  limits  of 
the  city.  Chaves  owns  and  resides  upon  the 
tract  of  land  so  annexed,  and  he  asks  that 
the  city  and  its  officers  be  enjoined  from  im- 
posing city  taxes  on  persons  and  property 
upon  the  land  in  question,  and  from  improv- 
ing or  controlling  the  streets,  walks,  or  high- 
ways on  the  addition,  and  from  exercising 
authority  and  control  as  If  it  were  a  part  of 
the  city.  The  theory  of  the  court  in  sustain- 
ing the  demurrer  to  the  petition  Is  said  to 
have  been  that  the  corporate  organization  of 
the  city,  Including  the  extension  of  its  limits, 
could  not  be  questioned  in  a  collateral  pro- 
ceeding, nor  at  the  suit  of  private  parties. 
Specific  legislative  authority  has  been  given 
for  extending  the  corporate  boundaries  of 
cities  of  the  first  class  so  as  to  Include  ad- 
joining territory  and  make  it  a  part  of  the 
city.  Laws  1903,  p.  179,  c  122,  §  9.  In  this 
act,  the  validity  of  which  is  not  challenged, 
provision  is  made  for  annexing  three  classes 
of  lands:  First,  land  adjoining  or  touching 
the  city  limits  which  has  been  subdivided 
into  blocks  or  lots;  second,  any  unplatted 
land  lying  within  or  mainly  within  the  city; 
third,  a  tract  of  platted  or  unplatted  land, 
not  exceeding  20  acres  In  area,  having  a 
boundary  line  two-thirds  of  which  lies  upon 
or  touches  the  boundary  line  of  the  city.  It 
thus  appears  that  there  was  statutory  au- 
thority for  adding  territory  to  the  city.  It 
was  empowered  to  take  in  either  platted  or 
unplatted  land,  in  large  or  small  tracts,  lands 
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which  He  wholly  or  mainly  within  the  city 
limits,  and  lands  which  lie  upon  or  touch  Its 
boundaries.  It  Is  alleged.  It  Is  true,  that  the 
tract  was  not  legally  annexed,  but  there  Is 
undoubted  Jurisdiction  In  the  mayor  and 
council  to  make  a  legal  annexation  by  the 
passage  of  an  ordinance.  An  ordinance  has 
been  passed  In  fair  form  purporting  to  en- 
large the  boundaries  of  the  city  and  making 
the  addition  In  question  a  part  of  the  city, 
and  since  that  time  the  city  has  been  exer- 
cising municipal  authority  over  the  addition 
and  the  people  residing  there  The  validity 
of  the  corporate  existence  of  the  city  as  origi- 
nally organized,  or  as  reorganized  by  the  ex- 
tension of  its  boundaries,  cannot  be  questioned 
by  private  parties.  It  has  been  held  that  the 
extension  of  corporate  limits  to  include  new 
territory,  under  statutory  authority,  Is,  in 
effect,  a  reorganization  of  the  city ;  that  the 
act  of  annexation  Involves  the  corporate  in- 
tegrity of  the  city,  and  is  not  open  to  col- 
lateral attack;  and  that  Its  validity  cannot 
be  questioned  by  any  party  other  than  the 
state  any  more  than  can  the  validity  of  the 
original  organization  of  the  city.  Topeka  v. 
Dwyer,  70  Kan.  244,  78  Pac.  471.  In  that  case 
the  question  presented  here  was  examined 
with  great  care,  the  prior  decisions  of  our 
own  and  other  courts  were  cited  and  consid- 
ered, and  what  was  there  said  must  be  re- 
garded as  decisive  of  the  case  at  bar.  In  the 
still  later  case  of  Railway  Co.  v.  Lyon  Coun- 
ty, 72  Kan.  16,  82  Pac.  519,  84  Pac.  1031,  the 
same  principle  was  affirmed  and  applied.  We 
are  therefore  not  warranted  In  considering 
whether  the  steps  taking  the  tract  of  land 
into  the  city  were  legal  or  not.  The  objec- 
tions which  the  plaintiff  makes  can  only  be 
considered  in  a  direct  proceeding  prosecuted 
at  the  instance  of  the  state  by  the  Attorney 
General  or  county  attorney. 
Judgment  affirmed. 


(77  Kan.  185) 
MARTIN  et  al.  v.  HOFFMAN. 

(Supreme  Court  of  Kansas.   Jan.  11.  1908. 
Rehearing  Denied  Feb.  14.  1908.) 

1.  Tbial— Findings. 

A  general  finding  in  favor  of  either  party  is 
a  finding  in  his  favor  of  all  facts  necessary  to 
constitute  his  claim. 

2.  Appeal— Review— Evidence. 

The  evidence  upon  which  a  finding  is  made 
cannot  be  reviewed  in  this  court,  except  so  far 
as  may  be  necessary  to  determine  whether  there 
was  competent  evidence  sufficient  to  support  the 
finding. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  3928-3934.] 

3.  Evidence— Best  and  Secondary. 

It  is  a  general  rule  that,  where  a  witness 
has  identified  a  letter  introduced  on  the  trial 
^  as  his  writing,  it  is  not  proper  to  ask  whether 
statements  such  as  counsel  may  suggest  are 
contained  in  it.  the  letter  being  the  best  evi- 
dence of  the  fact. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  9  558.] 

(Syllabus  by  the  Court.) 
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Error  from  District  Court,  Phillips  County; 
A.  C.  T.  Geiger,  Judge. 

Action  by  Ellen  K.  Hoffman  against  L.  T. 
Martin  and  Ella  H.  Martin.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Affirmed. 

C.  A.  Lewis  and  Kennett  &  Gant,  for  plain- 
tiffs in  error.  W.  A.  Barron  and  Ma  bin  & 
Mahin,  for  defendant  in  error. 

BENSON,  J.  The  defendant  in  error,  Ellen 
K.  Hoffman,  commenced  this  action  against 
the  plaintiffs  in  error,  her  daughter  and  her 
daughter's  husband,  to  quiet  her  title  to  a 
tract  of  land,  alleging  that  she  was  the  own- 
er and  in  possession  thereof.  The  answer  con- 
tained a  general  denial,  and  a  statement  in 
substance  that  upon  the  death  of  Mr.  Hoffman, 
the  plaintiff '8  husband,  it  was  verbally  agreed 
that  the  plaintiff,  his  widow,  should  have 
all  his  property  during  her  life,  and  that  then 
it  should  become  the  property  of  her  daugh- 
ter, the  defendant  Ella  Martin;  that  after 
this  understanding,  however,  a  will  was  found 
giving  the  entire  property  to  the  widow,  ex- 
cept certain  notes  against  L.  T.  Martin,  which 
were  given  to  his  wife,  Ella;  that  by  co-op- 
eration of  all  the  parties  the  land  in  question 
was  purchased  by  them  jolutly,  the  plaintiff 
contributing  $2,500,  and  the  defendants  $1,000, 
of  the  consideration,  under  an  arrangement 
that  they  should  occupy  it  together ;  that  they 
accordingly  took  possession  of  the  land,  and 
so  occupied  it  jointly,  treating  it  as  their  joint 
property,  but  that  defendants  accounted  to  the 
plaintiff  for  the  present  use  thereof,  the  de- 
fendants making  large  improvements  thereon 
of  which  no  accurate  account  was  kept ;  that 
in  the  year  1904  the  plaintiff  removed  to  an- 
other state,  the  defendants  remaining  in  pos- 
session, the  plaintiff  giving  to  them  an  instru- 
ment as  follows:  "Long  Island,  Kansas.  Ju- 
ly 19,  1904.  This  is  to  certify  that  I  have 
rented  my  farm,  the  northeast  quarter  section 
23.  township  1,  range  20.  to  L.  T.  Martin  and 
Elian  H.  Martin,  and  they  can  make  any  Im- 
provements necessary  to  their  comfort  or  that 
is  required  on  place,  it  being  understood  be- 
tween me  and  my  daughter  Ella  that  the  place 
is  to  be  hers  at  my  death.  But  If  I  should  sell 
the  place  I  must  first  pay  them  for  any  im- 
provements whatsoever  that  they  have  put  on 
the  place.  Ellen  K.  Hoffman."  The  answer 
further  stated  that  L.  T.  Martin  was  elected 
county  clerk  In  1904,  and  after  consultation 
with  the  plaintiff  rented  the  premises  for  $600 
per  year,  of  which  she  (the  plaintiff)  was  to 
have  $500,  and  that  the  tenant  had  been  in 
possession  since  March  1,  1905,  but  that  the 
tenant  refused  to  pay  the  rent  for  1905,  be- 
cause he  had  been  notified  by  the  plaintiff  that 
he  must  not  do  so.  The  defendants  further 
alleged  that  they  had  treated  the  plaintiff  as 
children  should  treat  a  parent,  and  were  de- 
sirous of  preserving  the  premises  as  a  home 
for  her  in  her  declining  years,  as  was  the  In- 
tention it  should  be,  and  that  it  should  remain 
to  the  defendant  Ella  Martin  when  the  plain- 
tiff was  done  with  the  use  of  it   The  reply 


included  a  general  denial,  and  a  statement 
that  in  making  such  purchase  the  defendants 
had  furnished  a  house  and  lot  which  was  put 
in  at  $1,000,  under  a  verbal  contract  that  the 
plaintiff  should  pay  them  $1,000  therefor, 
which  she  had  paid  in  full.  The  tenant  inter- 
vened In  the  action,  reciting  his  promise  to 
pay  $600  rent,  that  both  parties  claimed  it, 
and  asking  for  the  orders  of  the  court  there- 
on. Before  the  trial,  on  motion  of  the  plain- 
tiff, the  court  ordered  the  clerk  to  pay  her 
$300  out  of  the  rents  paid  in  by  the  tenant, 
which  was  done.  The  judgment  was  for  the 
plaintiff. 

The  plaintiff  in  error  asks  for  reversal  for 
error  in  allowing  such  payment  of  rent  to  the 
plaintiff  below,  and  because  of  alleged  errone- 
ous rulings  concerning  evidence,  and  in  over- 
ruling the  demurrer  to  the  evidence,  in  ren- 
dering final  judgment,  and  In  refusing  a  new 
trial  Upon  the  pleadings,  and  the  admission 
that  the  title  to  the  farm  was  taken  in  the 
name  of  the  plaintiff,  two  principal  issues  of 
fact  were  presented,  viz.,  whether  the  plaintiff 
was  iu  possession  when  the  suit  was  brought, 
and  whether  the  $1,000,  admitted  to  have  been 
furnished  by  the  defendants,  was  advanced  up- 
on an  agreement  that  they  were  to  have  a 
present  interest  in  the  laud  therefor,  as  alleg- 
ed in  the  answer,  or  whether  that  sum  was  to 
be  repaid  to  them,  as  alleged  in  the  reply.  As 
stated  by  plaintiff  in  error,  "this  is  the  storm 
center  around  which  all  the  evidence  hovered." 
This  was  the  vital  question  upon  the  merits 
of  the  case.  If  the  Martins  put  in  their  bouse 
and  lot  to  assist  Mrs.  Hoffman  iu  making  up 
the  consideration  upon  her  agreement  to  pay 
them  $1,000  therefor,  and  she  did  afterwards 
pay  it,  then  they  cannot  hold  an  interest  in 
the  land  merely  because  they  furnished  part 
of  the  consideration.  If  on  the  other  hand 
they  so  contributed  this  amount  in  pursuance 
of  an  agreement  to  purchase  the  land  jointly 
for  the  use  and  benefit  of  all,  then  it  may  be 
urged  that  Mrs.  Hoffman  holds  the  title  as  a 
trustee  to  the  extent  of  their  interest.  This 
Issue,  however,  was  determined  against  the 
defendants  by  the  general  finding  for  the 
plaintiff.  It  was,  as  conceded,  an  important 
issue  under  the  pleadings,  and,  no  special  find- 
ings being  asked,  it  was  resolved  against  them 
by  the  general  finding  for  the  plaintiff.  A  gen- 
eral finding  In  favor  of  either  party  is  a  find- 
ing in  his  favor  for  all  of  the  facts  necessa- 
ry to  constitute  his  claim  or  defense.  Bixby 
v.  Bailey,  11  Kan.  359.  It  was  necessary  for 
the  plaintiff  to  prove  that  she  was  in  posses- 
sion. This  she  alleged  and  the  defendants  de- 
nied. This  issue  was  also  determined  in  her 
favor  by  the  general  finding.  This  finding  es- 
tablished generally  the  plaintiff's  title  and  pos- 
session, and,  if  no  other  Interest  was  shown 
in  the  defendants,  was  sufficient  to  support  the 
judgment.  In  the  argument  counsel  for  the 
defendants  urge  that  their  clients  had  an  In- 
terest to  the  extent  of  $900  and  more  for  im- 
provements, and  refer  to  the  last  clause  in  the 
instrument  of  July  19,  1904,  as  supporting 
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that  claim.  No  such  interest,  however,  was 
pleaded.  The  only  reference  to  this  matter  in 
the  answer,  aside  from  the  recital  in  the 
agreement  copied  therein,  was  this  clause: 
**•  •  •  And  making  large  improvements 
thereon  by  defendant  I*  T.  Martin,  of  which 
no  accurate  account  was  kept"  This  was  not 
pleading  an  interest  based  on  improvements, 
but  was  matter  of  inducement  in  the  state- 
ment of  the  general  claim,  based  on  the  alleg- 
ed Joint  purchase  and  resulting  common  own- 
ership, which  claim,  as  we  have  seen,  was  dis- 
posed of  by  the  finding.  If  the  clause  in  the 
instrument  of  July  19,  1901,  "If  I  should  sell 
the  place  I  must  first  pay  them  for  any  im- 
provements whatsoever  that  they  have  put  on 
the  place,"  should  be  construed  to  give  them 
the  right  of  possession  until  such  payments 
were  made,  then  it  appears  that  they  volun- 
tarily yielded  such  possession.  The  evidence 
clearly  shows  that  the  defendants  urged  Mrs. 
Hoffman  to  lease  the  place  to  another,  inform- 
ing bar  of  their  Intention  to  leave,  and  advis- 
ing that  the  place  should  not  be  left  vacant 
In  referring  to  the  amount  for  which  they  said 
they  had  leased  the  place  and  In  obtaining  her 
consent  thereto,  they  made  no  claim  for  any 
part  of  the  rent,  and  made  no  suggestion  of 
any  possible  lien  for  improvements,  although 
they  did  at  another  time  ask  for  a  note  for 
the  amount  they  claimed  to  have  expended 
for  that  purpose.  It  is  true  that  Mr.  Martin 
executed  the  lease  in  his  own  name,  but  there 
was  nothing  in  the  correspondence  to  Indicate 
to  Mrs.  Hoffman  his  intention  to  do  so,  nor 
did  he  report  that  fact  to  her,  and,  when  ask- 
ed for  the  lease,  failed  to  send  it,  or  a  copy 
of  It.  In  the  circumstances  Mrs.  Martin  was 
amply  warranted  in  supposing  that  the  lease 
bad  been  executed  In  her  own  name,  and  that 
the  rents  were  hers.  The  evidence  upon  which 
the  general  finding  for  the  plaintiff  was  based 
cannot  be  reviewed  in  this  court,  except  so  far 
as  to  determine  whether  there  was  competent 
evidence  sufficient  to  support  the  finding  Don- 
aldson v.  Bverbart,  60  Kan.  718,  82  Pac  405; 
Brtggs  v.  Brown,  58  Kan.  229,  86  Pac  884; 
Railroad  Co.  v.  Swarts,  58  Kan.  235,  48  Pac 
953. 

Complaint  is  made  of  the  rulings  of  the 
court  in  the  admission  of  evidence.  On  cross- 
examination  of  the  plaintiff  as  a  witness  she 
identified  a  letter  written  by  her,  and  was 
then  asked,  "And  in  that  letter  you  say—" 
At  that  point  an  objection  was  made,  and  the 
objection  was  sustained.  The  purpose  of  coun- 
sel In  asking  the  question  was  not  disclosed, 
but  they  now  say  in  their  brief  that  "every 
word  written  In  that  letter  might  have  bean 
repeated  to  the  witness  and  she  asked  wheth- 
er that  was  her  statement  at  that  time."  But 
she  had  said  so  in  effect,  for  she  had  admit- 
ted that  she  had  written  it  If  they  meant  to 
repeat  parts  of  the  letter  and  then  ask  if  she 
made  the  statements  so  repeated,  then  the  rule 
as  stated  in  Oreenleaf  applies,  viz.:  "And  if 
he  (the  witness)  admits  the  letter  to  be  his 
writing,  he  cannot  be  asked  whether  state- 


ments, such  as  the  counsel  may  suggest,  are 
contained  in  it,  but  the  whole  letter  itself 
must  be  read  as  the  only  competent  evidence 
of  that  fact"  1  Greenleaf,  Ev.  I  463;  Jones 
on  Ev.  99  232,  850;  Glenn  v.  Gleason  et  al., 
Ex'rs,  61  Iowa,  28,  15  N.  W.  659.  Notwith- 
standing this  rule  it  may  be  that,  where  the 
purpose  of  counsel  is  to  use  an  extract  from 
the  writing  as  a  basis  for  some  inquiry  fair- 
ly tending  to  test  the  witness'  memory  or  cred- 
ibility, it  ought  in  the  exercise  of  a  wise  dis- 
cretion to  be  permitted.  Wlgmore  on  Evi- 
dence, 99  1259,  1260.  No  such  purpose,  how- 
ever, was  indicated,  and,  counsel  having  read 
the  letter  In  evidence,  no  injury  could  have  re- 
sulted from  the  ruling,  and  under  the  author- 
ities there  was  no  error  in  this  respect  The 
same  witness  over  the  objection  of  the  defend- 
ant was  allowed  to  testify  that  she  was  "liv- 
ing on  the  premises  when  the  suit  was  com- 
menced." This  was  objected  to  as  a  conclu- 
sion. It  is  true  that  her  possession  was  an  is- 
sue in  the  case.  Still  we  think  that  where  she 
was  living  was  a  fact  Yet  If  it  was  a  mere 
conclusion  from  other  facts,  they  were  also 
given.  Thus  she  related  when  she  went  to  the 
farm  that  her  household  goods  were  there, 
and  that  she  ate  and  slept  there.  Some  oth- 
er minor  objections  to  testimony  were  made, 
but  we  find  no  error  In  the  rulings  thereon. 

Error  is  also  predicated  upon  the  order  al- 
lowing the  plaintiff  to  receive  $300  of  the  mon- 
ey paid  into  court  by  the  tenant  As  the  de- 
fendants admitted  that  $500  of  this  fund  be- 
longed to  her,  it  is  clear  that  they  were  not 
prejudiced  by  the  order. 

Upon  an  examination  of  the  record,  we  con- 
clude that  the  case  was  fairly  tried,  that  the 
rights  of  all  the  parties  were  properly  protect- 
ed, and  that  there  was  no  error  in  the  proceed- 
ings prejudicial  to  the  plaintiffs  in  error. 

The  judgment  Is  affirmed. 

(77  Kan.  Ill) 

FEDERAL  BETTERMENT  CO.  v.  REEVES. 

(Supreme  Court  of  Kansas.  Jan.  11.  1908. 
Rehearing  Denied  Feb.  14,  1908.) 

L  Pleading — Amended  Pleadings  —  Neces- 
sity fob  Amendment. 

Ad  application  for  leave  to  amend  a  peti- 
tion, made  when  the  ease  is  called  for  trial, 
may  properly  be  denied  where  it  is  not  made  to 
appear  that  the  proposed  amendments  are  ma- 
terial and  the  reasonable  necessity  thereof  is  not 
shown. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  39,  Pleading,  8§  653-073.] 

2.  Evidence— Opinion— Bodilt  Appeabance 

ob  Condition. 

In  an  action  to  recover  damages  for  per- 
sonal injuries,  corporal  appearances  and  con- 
duct as  indicating  health  or  the  lack  of  it.  are 
relevant,  and  such  ordinary  indications  may  be 
testified  to  by  any  competent  person  who  was 
in  a  situation  to  know.  Such  appearances  and 
the  ability  to  labor  before  and  after  the  injury 
are  ordinarily  proper  to  be  considered  in  deter- 
mining the  extent  of  the  hurt 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  20,  Evidence,  88  2237-2241.] 
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8.  Dam  a  oxs — Evidence — Health  and  PHYSI- 
CAL OONDITIOR. 

Where  it  it  claimed  that  the  disability  from 
such  injury  continues,  the  limits  of  time  cov- 
ered by  such  evidence  must  depend  on  the  cir- 
cumstances of  each  case,  and  the  probability  of 
intervening:  changes,  and  must  be  left  to  the 
wise  discretion  of  the  trial  Judge. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  I  482.  j 

4.  Evidence — Res  Gestjd— Exclamations  or 
Pain. 

Where  the  bodily  condition  of  a  person  la 
a  subject  of  inquiry,  exclamations  of  present 
pain  or  suffering  made  by  the  party  who  claims 
to  have  been  injured  may  be  received  in  evi- 
dence in  connection  with  his  appearance  and 
conduct,  where  they  appear  to  be  the  natural 
and  spontaneous  expressions  of  present  feeling. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  20,  Evidence,  55  877-382.] 

6.  Same— Intboduced  bt  Adverse  Pabtt. 

Where  the  existence  of  a  corporation  is  de- 
nied by  the  defendant,  any  insufficiency  in  the 
proof  of  that  fact  offered  by  the  plaintiff  is  im- 
material, where  the  plaintiff  has  in  the  same 
action  supplied  such  proof  and  filed  in  the  court 
a  copy  of  its  charter. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  I  2429;  vol.  12,  Corporations, 
I  2087.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Neosho  Coun- 
ty; L.  BtlllweU,  Judge. 

Personal  injury  action  by  John  W.  Reeves 
against  the  Federal  Betterment  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

Burnham  ft  Dashiell  (O.  S.  Denison,  of 
counsel),  for  plaintiff  in  error.  W.  R.  Cllne, 
for  defendant  in  error. 

BENSON,  J.  A  former  judgment  in  this  ac- 
tion was  reversed.  Betterment  Co.  v.  Reeves, 
78  Kan.  107,  84  Pac  560.  Upon  a  new  trial 
the  plaintiff  below,  John  W.  Reeves,  again 
recovered,  and  this  proceeding  Is  brought  by 
the  company  to  review  the  proceedings  upon 
such  second  trial.  The  facts  are  fully  stated 
in  the  former  opinion.  The  negligence 
charged  is,  in  brief,  the  failure  of  the  com- 
pany engaged  in  furnishing  gas  to  place  a 
regulator  on  its  lateral  line  leading  from  its 
high  pressure  main  to  the  meter  in  the 
factory  where  the  plaintiff  was  working, 
thereby  causing  an  explosion  and  resulting 
In  personal  injuries  to  the  plaintiff.  Various 
errors  are  assigned. 

The  first  error  complained  of  Is  the  re- 
fusal of  the  court  to  sustain  a  motion  for 
further  security  for  costs.  This  motion  was 
first  presented  when  the  case  was  called  for 
trial.  There  was  no  error  in  this  ruling. 
The  court  In  Its  discretion  might  well  refuse 
to  entertain  such  a  motion  at  that  time. 
Besides,  the  judgment  being  against  the  mov- 
ing party,  he  is  not  prejudicially  affected  by 
such  ruling.  Wilcox  v.  Byington,  86  Kan. 
212,  12  Pac.  628.  At  the  same  time  the  de- 
fendant below  asked  leave  to  amend  its 
answer,  but  the  nature  of  the  proposed 
amendment  was  not  shown,  nor  any  reason 


why  an  earlier  application  had  not  been 
made.  In  these  circumstances,  it  dees  not 
appear  that  the  refusal  of  the  court  to  per- 
mit such  amendment  was  erroneous.  Such 
applications  are  made  to  the  discretion  of 
the  court,  and  the  reasons  upon  which  they 
are  asked  ought  to  be  frankly  stated,  and 
the  reasonable  necessity  thereof  shown.  To 
secure  a  reversal  upon  that  ground  it  must 
affirmatively  appear  that  the  amendments  re- 
fused wore  material  and  proper  to  be  made. 
Byington  v.  Com'rs  of  Saline  Co.,  87  Kan. 
654,  16  Pac.  105. 

The  next  complaint,  and  the  one  principal- 
ly relied  upon.  Is  against  the  rulings  of  the 
court  upon  the  evidence  offered  by  the  plain- 
tiff. These  objections  to  testimony  may  be 
resolved  into  two  groups  or  classes:  First, 
to  the  testimony  offered  to  show  that  plain- 
tiff was  a  strong  able-bodied  man,  capable  of 
doing  regular  manual  labor  before  the  Injury, 
and  that  he  was  infirm  and  his  ability  to 
thus  labor  was  Impaired  after  the  injuries; 
and,  second,  to  the  evidence  of  exclamations 
or  utterances  of  pain  given  by  the  plaintiff 
at  various  times  after  the  alleged  injury. 
The  evidence  tended  to  show  that  the  plain- 
tiff was  thrown  several  feet  by  the  explosion 
of  the  meter,  and  suffered  an  injury  to  his 
head  and  ear,  affecting  his  general  health, 
causing  pain,  and  impairing  his  physical 
powers;  and  it  was  claimed  that  such  in- 
juries were  permanent  in  their  effects.  To 
substantiate  this  claim,  his  physical  condi- 
tion before  the  injury  was  shown  by  those 
who  had  the  opportunity  to  know,  and  also 
the  fact  that  he  worked  in  toilsome  occupa- 
tions was  allowed.  His  appearance  before 
and  after  the  Injuries,  as  to  health  and 
strength,  was  also  testified  to.  All  this  was 
objected  to,  but  the  evidence  was  properly 
received.  Corporal  appearances  and  conduct, 
as  indicating  health  or  the  lack  of  it,  are 
relevant,  and  such  ordinary  indications  may 
be  testified  to  by  any  competent  person  who 
was  in  a  situation  to  know.  The  looks,  ap- 
pearance, and  conduct  of  a  person,  his  ability 
to  labor  before  and  after  an  alleged  injury, 
are  ordinarily  competent  in  determining  the 
effect  and  extent  of  the  hurt.  Wigmore  on 
Evidence,  9S  180,  228,  225,  568.  In  many 
cases  a  witness,  although  not  an  expert,  may 
be  permitted  to  state  the  result  of  his  ob- 
servation, notwithstanding  it  Involves  in  a 
sense  his  opinion  or  judgment,  such  as  the 
apparent  health  of  a  person  or  other  char- 
acteristic manifest  to  the  apprehension  of  a 
common  observer.  Robinson  v.  Exempt  Fire 
Co.,  108  Gal.  1,  86  Pac.  955,  24  U  R.  A.  715, 
42  Am.  St  Rep.  93.  One  who  is  in  a  situation 
to  know  may  testify  to  the  fact  whether  an- 
other is  competent  to  perform  manual  labor 
before  and  after  an  injury.  Lawson  v.  Con- 
away,  87  W.  Va.  159,  16  S.  E.  564,  18  L.  R. 
A.  627,  88  Am.  St  Rep.  17.  In  Chicago  City 
Ry.  Co.  v.  Van  Vleck,  148  Dl  480,  82  N.  E. 
262,  an  action  to  recover  for  personal  in- 
juries suffered  in  a  collision,  the  court  said: 
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"It  was  one  of  the  contentions  of  appellant 
at  the  trial  that  the  permanent  Injuries  for 
which  appellee  sought  to  recover  damages  in 
this  suit  were  not  occasioned  by  the  collision 
under  Investigation,  but  were  caused  by 
being  dragged  while  holding  fast  to  the  hand 
rail  of  a  street  car  in  1877,  10  years  prior  to 
the  collision  of  August  2,  1887.  In  that  con- 
nection many  of  the  relatives,  neighbors,  and 
acquaintances  of  appellee  testified  In  re- 
gard to  her  state  of  health,  hearing,  eyesight, 
ability  to  work  and  walk,  and  use  her  arms 
and  legs  naturally  and  without  trouble  dur- 
ing the  Intervening  10  years.  Appellant  ob- 
jected to  all  testimony  of  this  kind,  and  now 
insists  that  said  witnesses  were  Incompetent 
to  testify  in  regard  to  such  matters  because 
they  were  not  experts,  physicians,  and  sur- 
geons. We  think  the  objection  is  without 
merit  and  untenable.  We  do  not  see  why 
persons  who  were  familiarly  associated  with 
appellee,  and  came  In  frequent  contact  with 
her,  were  not  capable  of  knowing  whether 
she  was  In  good  or  bad  health,  whether  her 
hearing  was  good  and  acute  or  otherwise, 
whether  her  eyesight  was  defective  or  not, 
whether  or  not  she  was  lame,  and  whether 
she  had  the  free  and  natural  use  of  her 
hands  or  not,  even  though  such  persons  were 
not  scientific  experts  in  matters  relating  to 
the  human  anatomy.  In  our  opinion  they 
were  competent  to  testify  to  what  they  knew 
from  their  own  personal  observation."  The 
reasons  for  the  admission  of  such  evidence 
are  stated  in  1  Greenleaf  on  Evidence,  { 
441b,  and  may  be  thus  summarized :  Experts 
may  testify  either  from  their  own  knowledge 
of  the  person  or  matter,  or  from  facts  stated 
to  them.  Other  witnesses  who  have  had 
the  means  of  observation,  and  yet  cannot 
adequately  state  all  the  data,  so  as  to  put 
the  Jury  completely  in  the  witnesses*  place, 
may  give  the  result  of  their  observation  in 
matters  of  this  character. 

The  defendant  company  complains  of  the 
fact  that  such  Inquiries  were  extended  over  a 
considerable  period  of  time ;  but  it  is  claimed 
here  that  the  disability  continued,  and  the 
limits  of  time  over  which  such  evidence  may 
range  must  depend  on  the  circumstances  of 
the  case,  as  to  the  probability  of  intervening 
changes,  and  must  ordinarily  be  left  to  the 
discretion  of  the  trial  Judge.  In  this  instance 
it  does  not  appear  that  such  discretion  was 
unwisely  exercised. 

Numerous  objections  were  made  to  testi- 
mony repeating  the  utterances  and  exclama- 
tions of  the  plaintiff  indicating  pain  and  suf- 
fering. On  the  former  hearing  the  reversal 
was  based  on  a  ruling  allowing  a  medical  wit- 
ness to  give  his  opinion  based  partially  upon 
the  history  of  the  case,  and  partially  upon 
his  examination.  Following  the  rule  In  A.  T. 
A  S.  F.  R.  Co.  v.  Frazler,  27  Kan.  463,  It  was 
held  that  such  evidence  was  Inadmissible. 
In  the  opinion,  however,  It  was  said :  "A  phy- 
sician may  testify  to  the  condition  of  the  pa- 
tient as  he  found  him,  whether  suffering  from 


pain,  and  to  utterances  or  exclamations  of 
pain.  *  *  • "  The  narrative  or  history  of 
the  case  given  by  the  patient  and  opinions 
based  thereon,  are  excluded,  but  his  exclama- 
tions and  utterances  Indicating  present  pain 
and  suffering,  In  connection  with  his  appear- 
ance and  conduct,  are  properly  received. 
Where  exclamations  and  utterances  appear  to 
be  the  natural  and  spontaneous  expressions  of 
present  pain  or  suffering,  they  may  be  tes- 
tified to  by  a  professional  witness,  or  by  a 
layman  who  beard  them,  and  observed  the 
manner  and  appearance  of  the  person.  In 
such  circumstances  they  are  sometimes  char- 
acterized aa  verbal  acts.  They  are  outward 
signs  of  an  inward  state,  such  expressions  as 
usually  and  naturally  accompany  the  feeling 
so  revealed,  and  therefore  competent  for  a 
Jury  to  consider,  with  all  the  attendant  cir- 
cumstances. Where  the  bodily  condition  of 
a  person  Is  a  relevant  fact,  exclamations  of 
present  pain  or  distress  are  competent  cir- 
cumstantial evidence  of  the  existence  of  the 
particular  bodily  conditions.  16  Cyc.  1164. 
The  admissibility  of  such  evidence  is  not  lim- 
ited to  the  time  or  about  the  time  of  the 
injury.  Concerning  this  it  has  been  held: 
"Where,  however,  it  becomes  Important  to 
illustrate  the  physical  or  mental  condition  of 
an  Individual,  either  at  the  time  an  Injury 
is  received,  or  from  thence  to  the  time  of  In- 
quiry as  to  Its  severity,  effect,  and  nature,  we 
think  expressions  or  declarations  of  present 
existing  pain  or  malady,  whether  made  at 
the  time  the  Injury  is  received,  or  subsequent 
to  it,  are  admissible  In  evidence.  *  *  * 
Expressions  of  present  existing  pain,  and  of 
Its  locality,  are  exceptions  to  the  general  rule 
which  excludes  hearsay  evidence.  They  are 
admitted  upon  the  ground  of  necessity,  as 
being  the  only  means  of  determining  whether 
pain  or  suffering  is  endured  by  another. 
Whether  feigned  or  not  Is  a  question  for  the 
Jury.  Such  declarations  and  expressions  are 
competent,  regardless  of  the  person  to  whom 
they  are  made.  They  are  especially  compe- 
tent and  of  more  weight  when  made  to  a 
physician  for  the  purpose  of  receiving  treat- 
ment, or  to  a  medical  expert  who  makes  an 
examination  at  the  request  of  the  opposite 
party,  or  by  the  direction  of  a  court,  for  the 
purpose  of  basing  an  opinion  upon  as  to  the 
physical  situation  of  the  person  whose  condi- 
tion Is  the  subject  of  inquiry."  C,  C,  C.  & 
I.  R.  Co.  v.  Newell,  104  Ind.  264,  3  N.  E.  836, 
54  Am.  Rep.  313.  The  rule  under  considera- 
tion was  expressed  by  Justice  Valentine  thus : 
"That  whenever  evidence  is  introduced  tend- 
ing to  show  a  real  Injury  or  a  real  cause  for 
suffering  or  pain,  as  In  this  case,  the  declara- 
tions of  the  party  concerning  such  suffering  or 
pain  while  it  exists,  and  as  simply  making 
known  an  existing  fact  should  be  allowed  to 
go  to  the  Jury  for  what  they  are  worth,  and 
the  Jury  in  such  a  case  should  be  allowed  to 
weigh  them  and  to  determine  their  value." 
A.,  T.  &  S.  F.  R.  Co.  v.  Johns,  36  Kan.  760. 
782,  14  Pac.  237,  69  Am.  Rep.  609.   In  apply- 
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ing  this  rule  everything  in  the  nature  of  a 
narrative  of  past  experiences  or  suffering 
should  be  carefully  excluded,  and  the  evi- 
dence confined  strictly  to  such  complaints, 
expressions,  and  exclamations  as  furnish  evi- 
dence of  present  existing  pain  or  malady. 
Insurance  Company  v.  Mosley,  75  U.  S.  397, 
19  L.  Ed.  437 ;  Wigmore  on  Evidence,  §  1718, 
and  note. 

The  plaintiff  was  asked  as  a  witness  what 
effect  the  injury  had  on  the  veins  of  his  leg. 
This  was  objected  to.  If  the  question  was 
improper,  the  ruling  of  the  court  was  certain- 
ly correct.  The  ruling  was:  "He  can  de- 
scribe the  condition  so  far  as  he  knows." 
And  the  answer  was  a  simple  description  of 
conditions.  A  witness  was  asked :  "Whether 
he  knew  that  Mr.  Reeves  had  been  ailing,  or 
what  his  general  condition  of  health  was." 
This  was  an  unprofessional  witness,  and  the 
objection  might  properly  have  been  sustained, 
especially  to  the  last  part  of  the  question. 
On  cross-examination  the  witness  testified 
that:  "All  I  knew  about  the  plaintiffs  suf- 
fering was  what  he  told  me."  Thus  the  jury 
had,  almost  immediately  after  the  answer 
was  given,  the  confession  of  the  witness  as 
to  his  only  means  of  knowledge,  and  could 
weigh  the  evidence  accordingly.  The  defend- 
ant did  not  move  to  strike  out  the  former  an- 
swer, as  he  might  properly  have  done  after 
the  witness  had  disclosed  bis  lack  of  personal 
knowledge.  We  do  not  say  that  It  Is  neces- 
sary to  move  to  strike  out  improper  evidence 
given  after  a  proper  objection  had  been  in- 
terposed, but,  where  a  witness  appears  to 
have  sufficient  knowledge  of  a  fact  inquired 
about,  and  Is  therefore  permitted  to  answer, 
If  it  Is  afterwards  shown  that  he  did  not 
have  such  knowledge,  a  motion  should  be 
made  to  strike  out  the  answer,  and  thus  call 
the  attention  of  the  court  to  the  lack  of  in- 
formation of  the  witness. 

The  superinteudeut  of  the  gas  plant  at 
Erie,  who  testified  that  he  was  familiar  with 
the  use  of  gas  meters  such  as  that  placed  in 
the  factory  where  it  was  alleged  the  Injury 
occurred,  was  allowed  to  testify  that  a  regu- 
lator was  necessary  upon  the  connecting  line 
between  the  main  and  the  meter.  This  was 
objected  to  on  the  ground  that  the  question 
called  for  a  conclusion.  This  was  a  matter 
not  within  the  common  knowledge  of  the  ju- 
ry, requiring  peculiar  knowledge  and  skill, 
and  tlie  witness  appeared  to  be  competent  to 
give  an  opinion  that  would  be  helpful  in  ar- 
riving at  the  truth.  No  objection  was  made 
to  the  form  of  the  question,  and  the  opinion 
of  the  witness  was  in  harmony  with  the  al- 
legations of  the  answer  filed  by  the  defendant, 
and  so  was  not  prejudicial.  The  answer  al- 
leged that  "the  plaintiff  was  expressly  in- 
formed of  the  danger  to  persons,  and  the  dam- 
age that  might  be  occasioned  to  property,  if 
the  gas  should  be  turned  on  before  placing  in 
such  position  such  regulator."  The  issue  was 
not  made  as  to  the  necessity  of  the  regulator, 


but  upon  the  warning  given  against  operating 

without  It 

It  is  not  necessary  to  consider  In  further 
detail  the  numerous  objections  to  evidence. 
The  observations  already  made,  we  think, 
fairly  cover  all  that  need  be  referred  to. 

Another  question  is  presented.  The  peti- 
tion alleged  that  the  defendant  was  a  cor- 
poration "duly  organized  and  licensed,  and 
is  doing  business  under  and  by  virtue  of  the 
laws  of  the  state  of  Kansas."  The  answer 
contained  a  general  denial,  and  was  verified. 
On  the  trial  the  plaintiff  offered  in  evldence- 
a  certificate  of  the  Secretary  of  State  that 
the  defendant  company,  a  West  Virginia  cor- 
poration, was  authorized  to  do  bushiest*  in 
this  state.  The  defendant  objected  to  this, 
but  the  court  received  It  in  evidence.  This- 
ruling,  however,  was  immaterial.  The  record 
shows  that  the  court  took  judicial  notice  of 
|  such  lncori>oration  from  the  fact  that  uim>u 
a  motion  to  set  aside  the  service  of  sum- 
mons in  the  action  the  defendant  had  filed  au 
affidavit  and  a  copy  of  its  charter  thus  prov- 
ing that  it  was  duly  Incorporated.  Having 
thus  proved  its  own  corporate  existence  iu 
such  a  proceeding  In  the  action,  the  defend- 
ant cannot  now  properly  complain  of  the  in- 
sufficiency of  the  proof  of  that  fact. 

The  judgment  is  affirmed.  All  the  Justices 
concurring. 


(76  Kan.  466> 

UPDEGRAFP  pt  al.  v.  LUCAS.  Sheriff,  et  al. 
(Supreme  Court  of  Kansas.    Nor.  9,  1!»07.) 

1.  Plea ding— Petition— Demi.rber. 

'         A  petition  which  otherwise  states  a  cause 
of  action  is  not  subject  to  demurrer  for  the  rea- 
I  son  that  it  seeks  to  recover  more  or  different  re- 
|  lief  than  that  to  which  plaintiff  is  entitled. 

I  Ed.  Note. — For  cases  in  point,  see  CVnt.  Dig. 
vol.  39,  Pleading,  §  439.] 

2.  Judgment  —  Dominant  Judgment  —  In- 
junction. 

Injunction  will  He  to  enjoin  an  execution 
j  upon  a  dormant  judgment.  The  plaintiff  in  such 

an  action  does  not  thereby  seek  to  use  the  stat- 
!  ute  of  limitations  as  a  sword,  hut  as  a  shield,  to 

protect  something  which  the  law  has  already 

given  him— the  right  not  to  have  his  property 

taken  upon  a  void  process. 

3.  Same— Execution— I n.i  unction. 

A  judgment  becomes  dormant  upon  the 
i  death  of  the  judgment  creditor,  although  the 
action  was  prosecuted  by  one  having  no  bene- 
ficial interest  therein,  and  the  judgment  belongs, 
in  fact,  to  another ;  and,  under  such  circum- 
stances, where  no  proceedings  to  revive  the  judg- 
ment have  been  taken  within  one  year  after  the- 
death  of  plaintiff  in  the  action,  an  execution  is- 
sued upon  the  judgment  is  void  and  may  be 
enjoined. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Shawnee  Coun- 
ty ;  A.  W.  Dana,  Judge. 

Action  by  O.  P.  Updegraff  and  another 
against  A.  T.  Lucas,  sheriff,  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  bring  er- 
ror. Reversed. 

Quinton  &  Quinton.  for  plaintiffs  in  error. 
|  James  E.  Larimer  and  J.  G.  Slonecker,  for 
I  defendants  iu  error. 
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PORTER,  J.  This  proceeding  in  error 
raises  the  sufficiency  of  a  petition  and  answer 
and  various  rulings  of  the  court  thereon. 
Plaintiffs  In  error  were  plaintiffs  below.  Their 
petition  was  filed  January  31,  1005,  by  which 
it  was  sought  to  enjoin  a  sheriff's  sale.  It 
was  supported  by  affidavits,  and  the  tempor- 
ary injunction  was  allowed  by  the  court  on 
the  same  day.  Subsequently,  upon  motion, 
the  court  required  plaintiffs  to  state  separate- 
ly and  number  their  causes  of  action,  and  an 
amended  petition  was  filed.  This  petition 
alleged  that  plaintiffs  owned  certain  real  es- 
tate in  the  city  of  Topeka ;  that  they  were 
defendants  in  a  suit  to  foreclose  a  mortgage 
In  the  district  court  of  Shawnee  county  in 
which  Maria  H.  Hotchkiss  was  plaintiff,  and 
in  which,  ou  January  26,  1000,  sbe  recovered 
judgment  against  them ;  that  the  real  estate 
covered  by  the  mortgage  had  been  sold  under 
the  foreclosure,  leaving  a  balance  due  thereon 
of  $220  which  had  not  been  paid ;  that  Maria 
H.  Hotchkiss,  plaintiff  In  the  foreclosure  pro- 
ceeding, died  In  the  city  of  New  York  on 
the  10th  day  of  November,  1001,  without 
leaving  any  last  will  and  testament;  that  an 
administrator  of  her  estate  was  duly  appoint- 
ed in  December,  1901 ;  that  the  judgment  ren- 
dered in  the  foreclosure  action  was  never  re- 
vived nor  made  a  lien  upon  plaintiffs'  real 
estate,  and  thereby  became  and  was  dormant ; 
that  notwithstanding  the  dormancy  of  the 
judgment  defendants,  in  violation  of  the 
rights  of  plaintiffs,  and  in  order  to  subject 
them  to  the  annoyance  of  a  suit  at  law  for 
the  protection  of  their  property,  had  sued  out 
an  execution  on  the  judgment  In  December, 
1904,  directed  to  the  sheriff  of  Shawnee  coun- 
ty ;  and  that  the  sheriff  in  obedience  thereto 
levied  upon  the  real  estate  belonging  to  plain- 
tiffs and  advertised  the  same  for  sale,  and, 
that  unless  restrained  by  the  court,  would  on 
a  certain  day  sell  the  same  at  sheriff's  sale 
to  satisfy  the  execution.  It  was  also  alleged 
that  the  Judgment  constituted  a  cloud  on 
plaintiffs  real  estate.  In  the  prayer  for  re- 
lief plaintiffs  asked  that  their  title  to  the 
real  estate  be  established  against  the  adverse 
claims  of  defendants,  and  that  defendants 
be  barred  and  forever  estopped  from  claim- 
ing any  right  or  title  adverse  to  plaintiffs  in 
plaintiff's  real  estate,  and  that  defendants  be 
enjoined  by  the  order  of  the  court  from  pro- 
ceeding any  further  In  the  action,  and  for 
costs.  To  this  an  answer  was  filed,  which 
admitted  the  death  of  Maria  H.  Hotchkiss, 
but  alleged  that  she  only  appeared  to  be 
plaintiff  in  the  foreclosure  proceedings,  and 
that  the  real  parties  in  interest  were  Charles 
H.  Blssell  and  Win.  L.  Bissell ;  that  long  be- 
fore the  foreclosure  proceedings  were  com- 
menced Maria  H.  Hotchkiss,  by  a  deed  of 
trust,  a  copy  of  which  Is  attached  to  the  an- 
swer, had  conveyed  all  her  interest  In  the 
note  and  mortgage  to  them  as  trustees,  and 
had  authorized  them  by  the  deed  of  trust  to 
maintain  an  action  In  her  name  thereon,  and 
that  the  ca\ise  of  action,  although  prosecuted 
In  the  name  of  Maria  H.  Hotchkiss,  was,  in ' 


fact,  the  cause  of  action  of  Charles  H.  Bis- 
sell and  Wm.  L.  Blssell  who  were  then  and 
ever  since  have  been  and  are  now  the  owners 
of  the  estate  and  property  rights,  real  and 
personal,  of  Maria  H.  Hotchkiss,  and  of  the 
Judgment  rendered  In  her  name;  that  the 
foreclosure  had  been  commenced  long  after 
the  acceptance  by  them  of  the  trust  created 
by  the  deed  of  trust.  Plaintiffs  demurred  to 
the  answer.  The  court  overruled  the  demur- 
rer as  to  the  answer,  and  carried  the  de- 
murrer back  to  the  petition  and  sustained  It. 
Afterwards  another  petition  was  filed  setting 
up  the  same  facts,  except  that  It  omitted  cer- 
tain allegations  in  the  former  with  reference 
to  damages  sustained,  and  asked  that  the  in- 
junction be  made  perpetual.  This  the  court 
ordered  stricken  from  the  files  on  the  ground 
that  It  was  Inconsistent  with  the  former  peti- 
tions and  constituted  a  departure.  The  court 
made  an  order  dissolving  the  temporary  In- 
junction, and  rendered  judgment  against  plain- 
tiffs for  costs. 

The  merits  of  the  controversy  can  best  be 
determined  by  considering  the  sufficiency  of 
the  petition  and  answer.  It  Is  the  contention 
of  defendants  in  error  that  the  petition  Is  de- 
murrable, because  It  sets  up  an  affirmative 
cause  of  action,  based  upon  the  statute  of 
limitations,  and  such  appears  to  be  the  con- 
clusion reached  by  the  court.  There  are  cases 
holding  that  equity  will  not  enjoin  an  execu- 
tion upon  a  dormant  Judgment.  See  cases  in 
10  A.  &  E.  Enc.  of  Law,  404.  We  fall  to  find 
in  any  of  them,  however,  a  suggestion  that 
the  action  cannot  be  maintained  because 
plaintiff  thereby  seeks  to  use  the  statute  of 
limitations  as  a  sword  instead  of  a  shield,  or 
seeks  affirmative  relief  based  upon  the  stat- 
ute. They  proceed  upon  the  theory  that 
plaintiff  has  an  adequate  remedy  at  law  by 
motion  in  the  original  action  to  recall  the  ex- 
ecution, or,  as  In  Hanson  v.  Johnson,  20  Minn. 
194  (Gil.  172),  that  a  sale  under  such  an  execu- 
tion would  not  cast  any  cloud  on  plaintiff's 
land.  The  weight  of  authority,  however,  Is 
that  an  action  will  lie  to  enjoin  an  execution 
on  a  dormant  judgment,  notwithstanding 
plaintiff  may  have  a  different  remedy  by  pro- 
ceeding by  motion  in  the  original  action.  See 
cases  cited  In  10  A.  &  E.  Enc.  of  Law,  supra ; 
Freeman  on  Judgments,  497. 

By  this  proceeding  plaintiffs  do  not  seek  to 
use  the  statute  for  the  purpose  of  securing 
anything  except  that  to  which  they  are  al- 
ready entitled.  They  seek  to  hold  what  the 
law  has  already  given  them — the  right  to 
their  property  as  against  a  void  execution. 
The  prayer  for  relief  does  not  determine  the 
nature  or  extent  of  the  relief  to  which  plain- 
tiffs are  entitled.  It  is  not  a  part  of  the 
cause  of  action  In  that  sense.  Smith  v.  Smith, 
67  Kan.  841,  73  Pac.  56,  and  cases  cited.  The 
law  determines  the  relief  to  which  a  plaintiff 
is  entitled  upon  the  facts  averred ;  nor  does 
a  petition  become  demurrable  because  from 
Its  averments  It  seeks  to  recover  more  than 
plaintiff  is  entitled  to,  If  it  otherwise  states 
a  cause  of  action.  The  petition  alleged  that 
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an  execution  had  been  Issued  upon  a  dormant 
judgment,  and  that  unless  restrained  by  the 
court  the  sheriff  would  proceed  to  sell  at  pub- 
Ik:  sale  the  real  estate  belonging  to  plaintiffs. 
The  fact  that  It  contained  other  averments 
upon  which  plaintiffs  asked  that  their  title 
be  quieted  against  the  Judgment  does  not  af- 
fect the  former  averments.  We  think  the 
petition  stated  a  good  cause  of  action,  and 
that  the  court  erred  in  sustaining  the  de- 
murrer. 

The  demurrer  to  the  answer  should  have 
been  sustained.  None  of  the  facts  stated 
therein  could  affect  the  dormancy  of  the 
judgment.  The  statute  declares  the  condi- 
tions which  render  a  judgment  dormant,  and 
provides  the  manner  in  which  it  may  be  re- 
vived. Sections  430,  438,  434,  488,  Code  Civ. 
Proa  (Gen.  St  1905,  88  5328,  5331,  5332); 
Seeley  v.  Johnson,  01  Kan.  837,  59  Pac  081, 
78  Am.  St  Rep.  314.  There  is  no  exception 
provided  by  which  a  judgment  in  the  name 
of  one  person  shall  be  kept  alive  after  his 
death  by  a  showing  that  the  cause  of  action, 
or  the  judgment  in  which  it  merged,  belonged, 
in  fact,  to  another. 

The  court  erred  in  dissolving  the  temporary 
injunction  and  in  striking  from  the  flies  the 
petition  of  plaintiffs. 

For  these  reasons,  the  judgment  must  be 
reversed,  and  the  cause  remanded  for  further 
proceedings  In  accordance  herewith. 

(77  Kan.  126) 

MISSOURI,  K.  ft  T.  RT.  CO.  v.  QUI  NLA  N. 
(Supreme  Court  of  Kansas.  Jan.  11,  1908. 
Rehearing  Denied  Feb.  14,  1908.) 

Mastkb  and  Servant— Injuby  to  Servant— 
Neglioencx — Contributory  Negligence— 
Defective  Appliances— Fellow  Servants. 
The  plaintiff,  a  skilled  machinist  employed 
by  the  defendant  was  engaged  in  the  work  of 
chipping  a  casting.  He  held  a  handled  chisel, 
while  a  helper  struck  it  with  a  plainly  defective 
sledgehammer  supplied   by  the  defendant.  A 
sliver  of  steel  broke  from  the  head  of  the  sledge, 
flew  into  plaintiff's  eye,  and  destroyed  his  vision. 
Under  all  the  circumstances  of  the  case  stated 
at  length  in  the  opinion,  it  is  held: 

(1)  The  defendant  was  guilty  of  actionable 
negligence. 

(2)  No  duty  rested  upon  the  plaintiff  to  in- 
spect the  helper's  sledge  or  to  observe  its  de- 
fective condition.  He  could  assume  the  defend- 
ant had  performed  its  duty  and  had  furnished 
the  helper  a  proper  tool. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  }8  075-077.  710- 
722.] 

(3)  The  failure  on  the  part  of  the  plaintiff  to 
observe  the  sledge  did  not  constitute  contribu- 
tory negligence.  He  could  be  negligent  only  in 
case  he  saw  the  sledge  or  under  the  circum- 
stances must  have  seen  it 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  88  075-077,  710- 
722.] 

(4)  The  plaintiff  and  the  helper  were  not  fel- 
low servants. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
voL  34,  Master  and  Servant  88  449-492.] 

(5)  The  plaintiff  did  not  assume  the  risk  of 
injury  from  the  sledge. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  84,  Master  and  Servant  88  010-022.] 


(0)  The  question  whether  the  pMatlf  saw  the 
sledge  or  under  the  circumstance*  must  have 
seen  it  was  for  the  jury  to  determine. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  84,  Master  and  Servant  88  1072-1077.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Labette  Coun- 
ty; Thee.  J.  Flannelly,  Judge. 

Action  by  John  J.  Qulnlan  against  the 
Missouri,  Kansas  ft  Texas  Railway  Company. 
Judgment  for  plaintiff,  defendant  brings  er- 
ror. Affirmed. 

J  no.  Madden  and  W.  W.  Brown,  for  plain- 
tiff in  error.  W.  D.  Atkinson,  for  defendant 
in  error. 

BURCH,  J.  The  plaintiff  was  a  skilled 
machinist  employed  by  the  defendant  to  work 
in  Its  shops  at  Parsons.  He  was  directed  to 
fit  a  large  casting  known  as  a  "smokestack 
saddle"  upon  the  rouuded  top  of  the  smoke 
arch  of  a  locomotive.  To  do  this,  it  was 
necessary  to  chip  off  portions  of  the  casting. 
The  plaintiff  marked  lines  on  the  casting 
to  guide  him  In  dressing  it,  and  secured  it  to 
a  bench  to  hold  it  In  position.  He  then  held 
a  handled  chisel,  while  a  helper  struck  It 
with  a  sledge;  the  chisel  being  readjusted 
with  reference  to  the  marks  on  the  mating 
after  each  blow.  Just  as  the  plaintiff  was 
completing  the  preliminaries  to  the  work  of 
chipping  the  casting  a  helper  named  Fogle- 
mau  appeared  to  do  the  sledging,  bringing 
with  him  a  sledge  of  his  own  selection  from 
a  collection  of  tools  supplied  to  helpers  by 
the  defendant  The  helper  was  sent  to  the 
work  by  a  foreman  without  direction  from 
the  plaintiff.  The  sledge  was  too  highly 
tempered,  and  therefore  brittle.  There  were 
old  breaks  in  each  face  of  It  It  was  defec- 
tive and  dangerous,  and  soon  after  work  was 
begun  a  silver  of  steel  broke  from  it  new 
into  the  plaintiff's  left  eye,  and  destroyed  his 
vision.  The  plaintiff  sued  for  damages,  and 
recovered.  In  this  proceeding  In  error  It  Is 
alleged  that  the  petition  stated  no  cause  of 
action;  that  no  cause  of  action  was  proved; 
that  the  plaintiff  was  guilty  of  contributory 
negligence;  that  he  assumed  the  risk  of  the 
injury  which  he  suffered;  that  certain  in- 
structions given  to  the  jury  were  inapplic- 
able, because  they  left  to  the  Jury  questions 
which  the  court  should  have  determined  as 
matters  of  law;  and  that  the  defendant  is 
entitled  to  judgment  on  special  findings  re- 
turned by  the  Jury.  The  petition  stated  the 
nature  of  plaintiff's  employment  his  duties, 
the  circumstances  of  the  Injury,  and  contain- 
ed the  following  allegations:  That  said 
sledgehammer  so  used  by  the  said  James  W. 
Fogleman  was  by  defendant  supplied  and  fur- 
nished to  the  servants  and  employes  of  de- 
fendant engaged  as  helpers  to  machinists,  for 
their  use  in  the  work  about  said  repair  and 
machine  shops  of  defendant;  that  said  sledge- 
hammer was  Improperly  and  too  highly  tern- 
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pered;  was  hard  and  brittle;  would  break 
and  silver  oCf  when  used ;  was  because  there- 
of not  reasonably  safe  for  use;  and  was  be- 
cause thereof  a  dangerous  and  defective  tool 
for  use.  which  facts  from  the  use  and  from 
the  appearance  of  said  hammer  were  well 
known  to  defendant,  or  by  the  exercise  of  or- 
dinary care  might  have  been  known  to  de- 
fendant." It  is  said  that  this  simple  charge 
of  knowledge  and  of  means  and  opportunity 
for  knowledge  on  the  part  of  the  defendant 
demolished  the  plaintiff's  cause  of  action. 
The  argument  runs  thus:  The  knowledge  of 
the  defendant  as  to  the  condition  of  the 
sledge  was  no  greater  than  that  of  the  plain- 
tiff. If  the  defects  in  the  hammer  could  be 
ascertained  by  use  and  appearance,  the  plain- 
tiff, "who  was  the  last  to  see  the  hammer  in 
use  before  his  Injury,"  could  have  ascertain- 
ed them.  He  was  called  upon  for  his  own 
protection  to  make  observations  and  take  pre- 
cautions respecting  the  tool,  particularly  since 
the  defects  were  ascertainable  by  use  and 
from  appearance;  and  no  greater  duty  in 
this  resi>ect  rested  upon  the  defendant  than 
upon  the  plaintiff. 

The  same  argument  is  made  In  discussing 
the  sufficiency  of  the  evidence,  the  negligence 
of  the  plaintiff,  assumption  of  risk,  the  per- 
tinency of  the  Instructions,  and  the  effect  of 
the  special  findings.  It  Is  continually  assert- 
ed that  the  plaintiff  owed  the  duty  of  scru- 
tinizing his  helper's  hammer,  that  he  was 
obliged  to  know,  because  of  the  use  and  ap- 
pearance of  the  tool.  If  it  was  safe,  and  that 
the  defendant's  duty  of  observation  rose  no 
higher  than  that  of  the  plaintiff.  Since  the 
argument  Is  based  upon  a  fallacy  which  per- 
meates the  entire  brief  for  the  defendant,  It 
may  as  well  be  disposed  of  now  and  once  for 
all.  No  duty  rested  upon  the  plaintiff  to 
make  an  Independent  Investigation  of  the 
sledge  which  the  helper  brought  to  the  work 
for  the  purpose  of  ascertaining  if  It  was  safe 
for  use.  It  was  the  master's  duty  to  provide 
the  helper  with  a  fit  tool.  It  was  not  Incum- 
bent upon  the  plaintiff  to  stop  his  work  to 
see  If  that  duty  had  been  performed.  He 
could  rest  upon  the  assumption  that  the  mas- 
ter would  not  permit  a  helper  to  appear  with 
a  defective  sledge.  Therefore,  unless  his  at- 
tention was.  iu  fact,  drawn  to  the  Imperfec- 
tions of  the  sledge,  or  unless  the  sledge  was 
so  obtruded  upon  his  gaze  that  he  could  not 
but  observe  it,  the  Injury  could  not  be  charg- 
ed to  any  want  of  care  or  breach  of  duty  on 
his  part.  These  principles  are  fundamental 
in  the  law  of  master  and  servant,  and  it  is 
merely  carrying  coals  to  Newcastle  to  cite 
authorities  for  them.  However,  the  case  of 
Buoy  v.  Milling  Co.,  68  Kan.  436,  75  Pac.  466, 
Is  instructive.  The  facts  are  stated  in  the 
opinion  as  follows:  "James  Buoy,  an  em- 
ploye of  the  Clyde  Milling  &  Elevator  Com- 
pany, who  was  assisting  In  the  construction 
of  a  warehouse,  was  injured  by  the  fall  of 
a  negligently  constructed  scaffold.   •   •  * 


Miller,  the  general  manager  of  the  company, 
employed  Rlcha  to  complete  the  building,  and 
told  him  that  he  would  send  Buoy  around  to 
help  him.  According  to  plaintiff's  testimony, 
Richa  bad  worked  some  tune,  and  had  prac- 
tically completed  the  scaffold,  when  Buoy  ar- 
rived at  the  building.  Buoy  Inquired  if  the 
scaffold  was  safe,  and  the  reply  of  Rlcha  was 
that  it  could  not  be  pulled  down  with  a  team. 
Plaintiff  went  upon  the  scaffold  with  Richa, 
and  within  a  few  minutes  It  fell  to  the 
ground,  and  the  plaintiff  was  seriously  in- 
jured." The  syllabus  of  the  case  reads: 
"The  furnishing  of  a  safe  place  to  work  and 
safe  appliances  with  which  to  do  the  work  is 
among  the  absolute  duties  of  the  master; 
and,  unless  the  servant's  attention  is  drawn 
to  defects  or  the  dangerous  condition  of  the 
place  or  the  appliances  furnished  or  he 
should  have  known  of  them,  he  is  not  requir- 
ed to  make  an  investigation,  but  may  rest 
upon  the  assumption  that  the  master  has  per- 
formed bis  duties  In  these  respects."  In  the 
opinion  it  Is  said:  "The  furnishing  of  a  safe 
place  to  work  and  safe  appliances  with  which 
to  do  the  work  are  among  the  absolute  duties 
of  the  master.  From  the  testimony  a  fair 
inference  may  be  drawn  that  these  duties 
were  not  performed.  It  is  said,  however, 
that  plaintiff  had  an  opportunity  to  examine 
and  must  have  examined  the  scaffold  before 
using  It.  According  to  the  testimony,  he  was 
told  to  go  to  the  assistance  of  the  carpenter, 
and,  when  he  went,  he  found  a  scaffold  erect- 
ed upon  which  he  was  expected  to  work,  and, 
unless  there  was  a  very  obvious  defect,  he 
had  a  right  to  assume  that  it  was  properiy 
built  Kelley  v.  Railway  Co.,  58  Kan.  161, 
48  Pac.  843.  •  *  •  We  cannot  say  that 
he  should  have  known  of  the  insecurity  of 
the  scaffold.  Unless  his  attention  was  drawn 
to  defects  or  to  the  dangerous  condition,  he 
was  not  required  to  Institute  an  investiga- 
tion, but  might  rest  on  the  assumption  that 
the  company  had  performed  Its  duty.  *  *  * 
As  we  have  seen,  the  scaffold  was  not  built  by 
him,  and  the  accident  occurred  within  a  few 
minutes  after  he  began  work  on  It.  It  can- 
not be  arbitrarily  said  that  he  knew,  or 
should  have  known,  of  the  danger  to  which 
he  was  exposed.  Under  the  law,  it  is  not 
only  necessary  that  the  employ^  shall  know 
of  the  facts  constituting  the  negligence  of  the 
master,  or  have  opportunity  to  know  them, 
but  in  addition  to  these  facts,  he  must  have 
knowu,  or  by  the  use  of  ordinary  observation 
ought  to  have  known  or  understood,  the  dan- 
ger to  which  he  was  exposing  himself  by  rea- 
son of  those  conditions."  With  but  slight 
modification,  this  syllabus  and  opinion  could 
be  adopted  in  the  present  case.  The  fact 
that  the  helper  used  a  sledge  whose  appear- 
ance condemned  it  was  not  conclusive  upon 
the  plaintiff.  Such  fact  did  not  bind  him  to 
knowledge  of  the  sledge's  unfitness  for  use  or 
appreciation  of  the  danger  in  using  it.  His 
relation  to  the  sledge  was  not  the  same  as 
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that  of  the  defendant  who  was  obliged  to 
perform  the  active  duty  of  furnishing  its 
helpers  with  safe  sledges.  The  plaintiff  was 
under  no  duty  to  examine  the  sledge  or  to  In- 
quire into  its  condition.  He  could  only  be 
held  to  knowledge  of  facts  actually  brought 
home  to  him  or  which  under  the  circum- 
stances he  could  not  but  possess;  and  there 
is  no  warrant  in  the  law  for  arbitrarily  at- 
tributing such  knowledge  to  him.  So  much 
being  clear,  it  is  plain  the  petition  stated  a 
cause  of  action,  and  the  court  was  required 
to  proceed  to  a  trial. 

The  plaintiff  was  employed  in  the  mechan- 
ical department  of  the  railway  company, 
which  was  under  the  supervision  and  control 
of  William  O'Herin,  superintendent  of  mo- 
tive power  and  machinery.  W.  II.  Brehin 
was  master  mechanic,  In  general  charge  of 
the  shop  in  which  plaintiff  worked.  James 
A.  Wilson  was  foreman  of  the  shop.  The 
workmen  In  the  shop  were  divided  into  three 
gangs,  each  under  a  foreman.  The  plaintiff 
belonged  to  gang  3,  of  which  Robert  E.  Bate 
was  foreman.  The  helpers  of  each  gang  did 
only  unskilled  and  heavy  work.  Appropriate 
tools  were  provided  for  their  use.  Each 
evening  the  foreman  of  each  gang  ordered 
the  tools  for  the  helpers  to  his  gang  to  be 
collected  into  a  cupboard  or  locker  of  which 
he  kept  the  key.  This  cupboard  the  foreman 
locked  at  night  and  unlocked  in  the  morning. 
When  the  cupboard  was  unlocked,  the  tools 
were  likely  to  be  thrown  upon  the  shop  floor. 
Each  helper  took  from  the  floor  or  from  the 
locker  such  tools  as  he  needed.  Sometimes 
tools  strayed  from  one  part  of  the  shop  to 
another,  and  it  so  happened  the  plaintiff  was 
injured  by  a  sledge  belonging  to  gang  1.  The 
same  rules  of  oversight  by  gang  foreman  pre- 
vailed, however,  throughout  the  shop.  Gang 
Foreman  Bate  ordered  the  plaintiff  to  do  the 
work  upon  which  he  was  engaged,  and  order- 
ed Helper  Fogleman  to  assist  him,  but  no  one 
ordered  Fogleman  to  use  the  sledge  In  ques- 
tion. When  he  undertook  to  equip  himself 
for  work,  Fogleman  found  no  hammer  in  the 
cupboard  of  suitable  weight  for  the  light 
work  of  chipping  a  casting.  Looking  about, 
he  found  this  one  on  the  shop  floor.  The 
Jury  found  specially  that  the  sledge  was  not 
of  the  kind,  character,  quality,  and  appear- 
ance of  those  constantly  used  by  the  helper 
l>efore  the  time  of  the  accident ;  that  it  was 
not  a  reasonably  safe  tool  for  use;  that  It 
was  too  highly  tempered,  hard,  and  brittle 
and  would  break  and  sliver  off  when  used ; 
that  these  defects  appeared  on  the  face  of  the 
hammer,  and  that  it  was  defective  and  dan- 
gerous. The  evidence  may  be  taken  as  estab- 
lishing the  fact  that  the  defendant  equipped 
the  shop  with  a  supply  of  safe  hammers.  In- 
deed, the  plaintiff  said  that,  before  he  was 
hurt,  he  had  never  seen  a  defective  hammer 
in  the  shop.  When  defective  hammers  were 
discovered  by  the  machinists,  they  were  re- 
|K»rted  to  the  gang  foreman,  and  either  re- 
paired or  discarded.   The  defendant  had  no 


actual  knowledge  of  the  defects  In  the  ham- 
mer which  Fogleman  used.  No  one  had  ever 
objected  to  it,  or  asked  that  It  be  repaired, 
and  it  was  first  brought  to  the  attention  of 
those  having  authority  after  the  plaintiff  was 
injured. 

The  jury  found  specially  that  the  plaintiff 
did  not  know  the  defective  condition  of  the 
sledge  before  he  was  Injured,  but  held  the 
defendant  responsible,  returning  the  follow- 
ing special  findings  in  connection  with  the 
general  verdict:  "Q.  9.  Do  you  find  from 
the  evidence  that  the  said  sledge  hammer 
was  furnished  by  defendant  to  the  servants 
of  defendant  for  their  use?  A.  Yes."  "Q. 
16.  Do  you  find  from  the  evidence  that  said 
sledgehammer  had  been  a  long  time  in  use 
by  the  helpers  in  the  machine  shops  of  de- 
fendant? A.  Yes."  "Q.  3G.  Does  the  evidence 
disclose  the  fact  that  the  appearances  of  the 
hammer  was  such  as  to  indicate  that  it  was 
a  dangerous  and  defective  tool  for  use,  and 
that  the  defendant  by  the  exercise  of  ordi- 
nary care  might  have  known  the  defective 
condition  of  the  tool  from  its  appearances? 
A.  Yes."  "Q.  37.  If  you  answer  the  above 
question  In  the  affirmative,  you  may  state 
how  the  railroad  company  could  have  known 
of  the  defective  condition  of  the  tool  In  the 
exercise  of  ordinary  care?  A.  Through  fore- 
man." "Q.  17.  Do  you  find  from  the  evidence 
that  James  A.  Wilson  In  the  discharge  of  his 
duty  by  the  exercise  of  ordinary  care  could 
have  known  of  the  condition  of  said  sledge- 
hammer at  the  time  plaintiff  sustained  in- 
jury? A.  Yes."  "Q.  18.  Do  you  find  from 
the  evidence  that  Robert  E.  Bate,  in  the  dis- 
charge of  his  duty,  by  the  exercise  of  ordi- 
nary care,  could  have  known  of  the  condition 
of  said  sledge  hammer  at  the  time  plaintiff 
sustained  Injury?   A.  Yes." 

The  defendant  argues  that  it  discharged 
its  duty  to  the  plaintiff,  and  that  no  negli- 
gence on  its  part  was  proved.  It  furnished 
safe  tools.  It  did  not  direct  this  tool  to  be 
used.  It  had  no  knowledge  of  the  fact  that 
a  defective  tool  was  In  use;  and  it  asks  the 
question:  How  could  the  defendant  know 
that  the  sledge  was  unsafe  when  the  plain- 
tiff did  not  know  it?  The  evidence  and  spec- 
ial fludings  so  far  adverted  to  do  not  com- 
plete the  proof  favorable  to  the  plaintiff. 
There  is  much  more  which  the  defendant  in 
Its  argument  overlooks  or  ignores.  The  de- 
fendant did  not  stop  with  supplying  proper 
tools  for  helpers  to  work  with.  Helpers  were 
unskilled  men  without  the  expert  knowledge 
necessary  to  determine  whether  tools  were 
safe  or  unsafe,  and  the  defendant  undertook, 
not  merely  as  a  matter  of  law,  but  as  a  mat- 
ter of  fact,  to  see  and  know  whether  helpers' 
tools  were  in  proper  condition  for  use.  The 
testimony  of  Mr.  James  A.  Wilsou.  general 
foreman.  Is  conclusive  upon  these  questions : 
"Q.  What  position  do  you  hold  with  refer- 
ence to  the  defendant  in  this  action?  A. 
General  foreman  of  the  Missouri.  Kansas 
&  Texas  shops  at  Parsons,  Kan.    Q.  Fre- 
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quently  during  the  day  do  you  usually  get 
around  the  gangs  where  gnng  2  and  3  are  at 
work?  A.  I  pass  through  the  gangs  20  or  30 
times  a  day,  and  maybe  more  than  that.  Q. 
There  is  a  foreman  with  each  one  of  the 
gangs?  A.  Yes,  sir.  Q.  So,  then,  there  is  to 
direct  the  work  of  the  machinists,  what  is 
to  be  done,  bow  it  shall  be  done,  Mr.  Brehm, 
yourself,  and  the  foreman  of  the  gang  In 
which  they  are  at  work?  A.  Yes,  sir.  Q. 
And  that  is  the  duty  of  all  the  three  of  you? 
A.  Yes,  sir.  Q.  As  you  pass  around  on  the 
floor  where  these  gangs  are  at  work,  you  see 
the  tools  lying  around  there,  do  you?  A.  I 
generally  do;  yes,  sir.  Q.  One  of  your  duties 
is  to  see  what  Is  there,  is  it  not?  A.  Yes,  sir. 
Q.  What  would  you  have  done,  and  what 
would  have  been  your  duty,  had  you  seen 
this  hammer  in  the  condition  it  was  deliver- 
ed to  you,  in  either  of  the  gang  foreman's 
cupboards,  or  upon  the  floor  for  use?  A. 
Why  I  would  have  taken  it  up.  Q.  What  do 
yon  mean  by  'taking  it  up'?  A.  I  would 
take  it  away,  take  it  out  of  the  shop,  because 
I  considered  it  a  tool  to  be  put  in  shape  and 
In  condition.  Q.  In  other  words,  you  con- 
sidered it  to  be  an  unsafe  tool  to  be  used? 
A.  ITuder  the  conditions;  yes.  Q.  Would  it 
be  the  gang  foreman's  duty  to  know  its  con- 
dition and  call  your  attention  to  it?  A.  Not 
where  his  attention  was  called  to  It.  Q. 
Isn't  It  his  duty  to  look  after  everything 
that  is  there  under  his  charge?  A.  Every- 
thing under  his  charge;  yes,  sir.  Q.  Are 
not  the  tools  that  are  furnished  to  the  help- 
ers to  he  used  under  the  charge  of  the  gang 
foreman?  A.  They  are.  Q.  Then,  it  is  his 
duty  to  know  whether  a  tool  is  a  safe  tool,  or 
unsafe  tool  for  their  use  is  it  not?  A.  It  is. 
Q.  And.  when  he  discovers  that  It  is  an  un- 
safe tool  for  use.  it  is  his  duty  to  see  that' 
it  is  not  used,  Is  it  not?  A.  Yes,  sir.  Q.  And 
to  take  It  up?  A.  Yes,  sir.  Q.  Either  to 
take  it  to  the  blacksmith's  shop,  or  cause  it 
to  be  taken  there  and  worked  over,  or  take 
It  or  cause  it  to  be  consigned  to  the  scrap 
heap.  A.  Yes,  sir.  Q.  And  the  helpers  are 
not  supposed  to  have  or  possess  any  skill  In 
the  matter  of  determining  what  are  safe,  or 
what  are  \msafe  tools  to  use,  are  they?  A. 
No."  Much  other  testimony  is  to  the  same 
effect.  The  plaintiff  as  a  machinist  was 
rarely  called  upon  to  handle  helper's  tools. 
There  is  no  finding  that  he  was  charged  with 
the  duty  of  examining  helper's  tools  to  deter- 
mine if  they  were  fit  for  the  helper  to  use. 
There  Is  abundant  evidence  that  such  was 
not  his  duty.  Helpers  were  Incompetent  to 
Judge  of  the  fitness  of  the  tools  they  used. 
That  function  the  company  reserved  to  Itself 
and  the  evidence  qtioted  means  nothing  less 
than  that  the  presence  of  a  sledgehammer  in 
a  cupboard  or  on  the  shop  floor  constituted 
a  license  from  the  gang  foreman  to  every 
helper  to  use  it,  whether  better  ones  were 
available  or  not.  Wilson  and  Bate  each  gave 
testimony  to  show  that  It  was  the  duty  of 
the  machinists  to  Inspect  the  tools  of  their 


helpers,  but  the  Jury  evidently  did  not  credit 
them  in  this  respect  and  based  its  verdict 
and  special  findings  upon  the  evidence  to  the 
contrary.  It  was  the  special  province  of  the 
Jury  to  resolve  conflicts  In  the  evidence,  and 
this  court  cannot  reinvestigate  the  matter. 
That  the  defendant  had  ample  time  and  op- 
portunity to  discover  the  defective  condition 
of  the  hammer  after  it  had  become  unfit  for 
use  was  fully  proved  so  that  the  defendant's 
duty  and  breach  of  duty  were  clearly  estab- 
lished. The  answer  to  the  question  pro- 
pounded by  the  defendant  In  connection  with 
its  argument  upon  this  branch  of  the  case  is 
now  very  plain.  Under  the  law  and  under 
the  organization  and  rules  of  the  shop,  no 
duty  of  active  vigilance  rested  upon  the 
plaintiff  with  respect  to  the  fitness  of  his 
helper's  tools.  He  could  rest  under  the  as- 
surance that  the  master  had  performed  its 
duty,  and  take  it  for  granted  that  the  sledge 
was  a  proi>er  one.  The  foreman  was  obliged 
under  the  law  and  under  the  organization 
and  rules  of  the  shop  to  inquire  and  see  and 
know  whether  helper's  tools  were  reasonably 
safe.  After  reasonable  opportunity  had  been 
afforded  to  the  foreman  to  ascertain  the 
facts,  the  defendant  is  held  to  all  the  conse- 
quences of  knowledge.  The  plaintiff  is 
bound  only  by  what  he  actually  knew  or 
under  the  circumstances  could  not  but  know. 

The  defendant  claims  that  the  plaintiff  and 
his  helper  were  fellow  servants;  that,  Blnce 
the  defendant  furnished  proper  tools,  the 
choice  of  a  defective  sledge  was  the  negligent 
act  of  a  fellow  servant,  and  hence  that  no 
cause  of  action  was  proved.  From  the  evi- 
dence quoted,  it  Is  plain  the  helper  exercised 
no  intelligent  choice.  He  was  not  on  the 
same  plane- as  either  the  plaintiff  or  the  de- 
fendant, ne  did  not  have  the  requisite  ca- 
pacity to  determine  between  the  qualities  of 
different  tools,  and  no  duty  rested  upon  him 
to  make  a  choice  so  far  as  fitness  for  use 
was  concerned.  The  foreman  chose  all  the 
helper's  tools,  and  placed  them  at  his  dis- 
posal as  being  safe  for  use.  Any  so-called 
selection  the  helper  might  make  was  the  selec- 
tion of  the  foreman,  and,  if  the  tool  proved 
defective,  the  foreman  was  responsible,  and 
not  the  helper. 

It  Is  strenuously  Insisted  by  the  defendant 
that  the  plaintiff  was  guilty  of  contributory 
negligence  in  not  observing  the  defects  In  the 
hammer  and  preventing  its  use.  The  entire 
argument,  however,  is  confused  and  vitiated 
by  the  improper  assumption  noted  in  the  dis- 
cussion of  the  sufficiency  of  the  petition.  Neg- 
ligence Involves  a  breach  of  duty.  When 
there  Is  no  duty,  there  can  be  no  neglect  of 
duty.  If  a  specific  kind  of  care  is  for  any 
reason  not  required  in  a  given  case,  a  person 
cannot  be  negligent  in  failing  to  use  such 
care.  The  defendant's  duty  required  that  It 
should  see  and  know  what  kind  of  a  sledge 
the  helpers  were  using,  and  the  failure  to 
discharge  that  duty  constituted  actionable 
negligence.    No  duty  rested  upon  the  plain- 
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tiff  to  see  and  know  what  kind  of  a  sledge 
the  helper  used.  He  did  not  owe  it  to  the  de- 
fendant or  to  the  helper  or  to  himself  to  look. 
He  could  remain  passive  under  the  assur- 
ance that  the  master  had  fulfilled  its  obliga- 
tion. Therefore  his  failure  to  observe  the  de- 
fects In  the  hammer  did  not  constitute  neg- 
ligence barring  recovery.  The  prudence  of 
the  plaintiff's  conduct  is  further  shown  by 
the  following  very  enlightening  bit  of  testi- 
mony given  by  Robert  EL  Bate,  foreman  of 
the  plaintiff's  gang:  "Q.  If  as  a  machinist, 
you  bad  been  working  upon  that  same  piece 
of  work  which  Quinlan  was  working  upon, 
dressing  the  smokestack  saddle,  and  Fogle- 
man,  or  any  other  helper  had  started  to  get 
that  hammer,  If  you  had  not  known  there 
was  a  defective  hammer  in  use  upon  the 
floor,  It  would  not  occur  to  you  to  look  at 
the  hammer  he  was  using  for  defects,  would 
It?  A.  No,  sir.  Q.  It  would  not  occur  to  any 
machinist  under  those  circumstances  to  look 
and  see  whether  it  was  safe  or  unsafe  to 
handle,  would  it?  A.  I  don't  think  it  would." 
The  defendant  shapes  its  argument  to  do  fur- 
ther service  under  the  heading  of  assumption 
of  risk.  Assumption  of  risk  is  an  element  of 
the  contract  of  employment.  A  servant  as- 
sumes only  those  hazards  which  are  the  nat- 
ural Incidents  of  the  employment.  Tools 
which  are  dangerously  defective  are  not  the 
natural  incidents  of  any  employment  It  is 
the  master's  absolute  and  unassignable  duty 
to  supply  safe  ones.  If  defective  tools  are 
furnished,  the  servant  may  assume  the  risk 
attending  their  use,  but  he  can  be  held  to 
have  done  so  only  when  he  has  knowledge,  or 
the  equivalent  of  knowledge,  of  the  facts  and 
of  the  danger.  The  subject  is  fully  discuss- 
ed, and  assumption  of  risk  and  contributory 
negligence  are  discriminated  from  each  other 
in  the  case  of  K.  C,  M.  &  O.  Ry.  Co.  v. 
Loosley  (Kan.)  90  Pac.  990.  The  flying  of 
chips  of  metal  from  the  casting  the  plaintiff 
was  dressing  was  a  natural  Incident  of  his 
work.  He  was  bound  to  know  that  such  a 
result  would  follow  from  the  pounding  of  his 
chisel  by  the  helper's  sledge,  and  was  requir- 
ed to  take  all  necessary  precaution  to  protect 
himself  from  Injury  from  that  source.  But 
be  was  not  bound  to  take  any  steps  to  protect 
himself  from  a  slivering  sledge  when  he  could 
take  it  for  granted  the  master  had  given  the 
helper  a  sound  one.  It  is  said  the  plaintiff 
knew  how  to  temper  steel,  knew  that  sledges 
tempered  until  they  were  brittle  would  break 
under  use,  knew  all  about  the  kind  of  work 
done  in  the  shops,  knew  that  sledges  were 
used  for  striking  blows  upon  chisels,  could 
comprehend  a  simple  tool  like  a  sledge,  had 
good  eyesight,  was,  In  fact,  a  skilled  me- 
chanic, and  had  the  means  of  knowing  if  this 
sledge  was  defective — all  of  which  is  true. 
But  he  had  the  legal  right  to  rest  upon  the 
belief  that  the  master  would  not  violate  its 
duty,  and  negligently  expose  him  to  the 
hazard  attending  the  use  of  a  dangerous 
sledge.    It  is  said  the  test  of  the  tool  was 


use,  that  the  master  could  learn  whether  the 
tool  was  defective  only  by  putting  it  to  use, 
and  that,  while  the  tool  was  in  use,  the 
plaintiff  assumed  the  risk.  The  argument 
is  unsound  in  several  respects,  but  it  is 
enough  to  note  a  single  flaw.  The  hammer 
was  too  old.  The  test  had  been  made,  and 
the  proof  of  deficiency  was  written  upon  both 
ends  of  the  implement  long  before  the  plain- 
tiff lost  his  eyesight.  When  ample  evidence 
of  unsuitabillty  for  use  had  been  supplied  by 
use,  the  plaintiff  had  the  right  to  rely  upon 
the  master  to  perform  its  duty  to  take  up  the 
tool,  and  no  longer  endanger  his  safety  by 
permitting  it  to  be  used. 

The  one  close  question  in  the  case  now 
presents  itself.  Already  it  has  been  fore- 
shadowed, and  Is  this:  Was  the  hammer 
so  paraded  before  the  plaintiff's  eyes  that  he 
must  have  seen  it?  If  so,  he  was  fully  compe- 
tent to  estimate  the  probable  consequences 
of  using  it,  and  acted  at  his  own  peril.  If 
not,  he  is  entitled  to  judgment.  The  defend- 
ant does  not  segregate  this  question,  and  dis- 
cuss it  upon  its  merits,  but,  starting  from 
the  false  premise  that  it  was  the  plaintiff's 
duty  to  inspect  and  observe  equally  with 
the  master,  readily  reaches  the  conclusion 
that  the  plaintiff's  opportunity  to  see  furnish- 
ed the  virtual  equivalent  of  knowledge.  The 
subject  is  partially  covered  by  findings  of  fact 
which  read  as  follows:  "Q.  14.  Do  you  find 
from  the  evidence  plaintiff  at  the  time  he  sus- 
tained injury  knew  the  condition  of  said 
sledge  hammer?  A.  No.  Q.  15.  Do  you 
find  from  the  evidence  that  at  the  time  plain- 
tiff sustained  Injury  he  was  exercising  ordi- 
nary care  to  prevent  injurv  to  himself?  A. 
Yes.  *  *  *  Q.  18.  You  may  state  wheth- 
er the  plaintiff  had  good  eyesight,  and  was  a 
reasonably  careful  and  prudent  man  in  ob- 
serving the  place  where  he  had  to  work  and 
the  tools  which  he  and  his  helper  had  to 
use.  A.  Yes.  Q.  19.  Is  it  a  fact  that  while 
the  plaintiff  held  the  chisel  and  his  helper, 
James  W.  Fogleman,  used  the  sledgehammer 
in  striking,  the  plaintiff  could  see  said  sledge- 
hammer as  it  was  raised  and  lowered,  and 
could  see  the  same  when  It  descended  upon 
and  struck  the  chisel  which  was  held  by  the 
plaintiff?  A.  Yes;  when  his  attention  was 
not  directed  to  the  point  of  chisel  used  by 
him.  Q.20.  Was  there  anything  to  prevent 
the  plaintiff  from  observing  the  sledgeham- 
mer and  the  condition  of  the  same  at  the  time 
he  commenced  his  work  in  chipping  off  the 
casting,  and  during  the  time  he  was  engaged 
in  his  work?  A.  No.  *  •  •  Q.20.  Is  it  a 
fact  as  shown  by  the  evidence,  that  machinists 
engaged  in  the  shops  of  the  defendant  com- 
pany at  Parsons,  holding  chisels  in  the  kind 
of  work  in  which  the  plaintiff  was  engaged, 
ought  to  turn  their  faces  away  when  the  ham- 
mer descended  upon  the  chisel,  for  the  pur- 
pose of  saving  their  face  from  flying  parti- 
cles? A.  No.  *  •  *  Q.  28.  You  may  state 
what  is  the  fact  as  to  whether  the  plaintiff 
turned  his  face  away  as  the  sledgehammer 
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descended  upon  the  chisel  which  he  held 
during  the  time  that  he  was  making  the  re- 
pairs upon  the  locomotive  and  at  the  time  he 
received  his  injury.  A.  No.  Q.  29.  You  may 
state  what  defect,  if  any,  existed  in  the 
sledgehammer  that  was  used  by  James  Fogle- 
man  at  the  time  of  the  injury  of  the  plain- 
tiff? A.  Such  defects  as  appeared  on  the 
face  of  the  hammer.  •  •  *  Q.  38.  Would 
an  examination  of  the  tool,  from  its  appear- 
ance and  conditions,  have  revealed  the  fact 
to  the  plaintiff  that  it  was  a  defective  tool? 
A.  Yes.  *  •  •  Q.  40.  Would  an  examina- 
tion of  the  tool  by  the  plaintiff  at  the  time 
of  the  commencement  of  his  work  on  the  day 
of  his  injury  have  revealed  the  fact  that  It 
was  Improperly  and  too  highly  tempered,  and 
consequently  hard  and  brittle  and  would 
break  and  sliver  off  when  used?  A.  Yes. 
*  *  •  Q.  68.  You  may  state  what  observa- 
tion, if  any,  as  disclosed  by  the  evidence,  was 
made  by  the  plaintiff  in  ascertaining  the  con- 
dition or  appearance  of  the  sledgehammer  at 
the  time  the  same  was  selected  by  his  helper 
or  during  any  period  of  time  when  the  same 
was  being  used?   A.  None." 

It  is  not  shown  how  the  helper  carried  the 
sledge  when  he  came  to  the  place  where  the 
plaintiff's  work  was  to  be  done,  whether  up- 
on his  shoulder,  or  at  his  side,  or  in  front 
of  him,  or  by  the  end  of  the  handle  with  the 
slivered  head  near  the  floor.  The  plaintiff 
was  absorbed  with  the  details  of  his  own  part 
of  the  work.  The  sledge  was  not  in  his 
thought  He  was  under  no  obligation  to  con- 
sider it  He  was  not  obliged  to  suspect  dan- 
ger. He  could  rest  secure  that  the  helper  had 
a  safe  sledge  without  taking  notice.  It  was 
his  business  to  prepare  the  casting  to  be  chip- 
ped, and,  when  that  work  was  performed,  to 
adjust  his  chisel  to  the  line  where  the  cut- 
ting was  to  begin.  Up  to  this  point,  he  had 
no  occasion  to  look  at  the  sledge,  and  from 
that  time  forward  his  eye  was  directed,  not 
to  the  bead  of  the  chisel  where  the  hammer 
scarcely  paused  between  strokes,  but  to  the 
cutting  edge  of  the  chisel  and  the  lines  mark- 
ed on  the  casting.  The  plaintiff  testified  as 
follows:  "Q.  When  you  felt  the  blows  come 
down  on  the  chisel  which  you  held,  and  you 
observed  the  blows  were  all  right,  and  that 
the  hammer  was  all  right  as  to  weight,  what 
was  there  to  prevent  you  looking  at  the  ham- 
mer when  it  descended  on  the  chisel?  A 
Well,  I  was  keeping  track  of  the  line  where 
I  was  cutting.  Q.  In  keeping  track  of  the 
line,  wouldn't  you  necessarily  have  to  keep 
your  eye  on  the  chisel  and  the  hammer  as  it 
fell  too?  A.  No,  sir.  Q.  Would  you  permit 
yourself  to  hold  a  chisel  with  a  man  who 
was  using  a  dangerous  hammer?  A.  Not  if 
I  knew  it,  I  would  not.  Q.  Were  you  not 
yourself  in  duty  bound  to  make  an  examina- 
tion of  the  hammer  before  you  commenced  to 
work?  A.  No,  sir;  that  was  not  my  duty. 
Q.  Didn't  you  know  it  was  your  duty  to  re- 
port any  defective  tools  you  might  find  in 
your  line  of  work  to  the  gang  foreman  that 


might  be  in  your  charge?  A.  Any  one  I  had 
charge  of.  Q.  You  didn't  take  charge  of  it 
and  your  helper  might  have  charge  of  it,  and 
you  would  still  sit  by  and  allow  him  to  use 
a  defective  tool  on  the  chisel.  A  Not  If  I 
knew  it  Q.  Weren't  you  called  upon  to  use 
your  eyesight?  A.  Not  that  I  remember  of. 
Q.  You  knew  sparks  and  chips  would  fly 
from  this  casting?  A.  Yes,  sir.  Q.  If  there 
were  glancing  blows  on  that  chisel,  you  might 
be  Injured  tbat  way  if  the  hammer  was  de- 
fective and  there  might  be  pieces  fly  from  it, 
you  would  know  that?  A.  If  the  chisel  was 
not  held  In  proper  position.  Q.  Or  if  the 
hammer  was  badly  battered  the  pieces  might 
fly  off?  A  It  is  all  a  man  can  do  to  hold  one 
of  them  chisels  and  keep  track  of  the  line. 
He  cannot  look  around  and  examine  anybody 
else's  tools;  and  it  is  not  customary.  Q. 
Now,  if  you  were  particularly  careful  in  se- 
lecting the  chisel  that  you  were  holding  your- 
self, will  you  explain  to  the  jury  why  you 
would  not  make  an  examination  of  the  tool 
your  helper  was  using,  and  see  whether  it 
was  just  as  safe  as  the  one  you  used?  A. 
I  had  nothing  to  do  with  the  helper's  tools. 
Q.  You  relied  upon  the  fact  that  the  helper 
would  get  a  good  tool,  one  that  was  not  de- 
fective and  use  it,  Is  tbat  it?  A.  Yes,  sir. 
Q.  Now,  Fogleman  came  to  you  about  7 
o'clock,  did  he,  to  work?  A.  Somewhere  In 
that  neighborhood  in  the  morning.  Q.  Well, 
did  he  have  the  hammer  when  he  came?  A. 
Well,  I  don't  remember  whether  he  did  or 
not  Q.  You  knew  he  could  not  do  the  work 
that  you  had  to  do  without  the  hammer?  A. 
When  I  held  the  chisel  up  and  was  ready  for 
him,  he  had  the  hammer  then.  Q.  That  Is 
the  first  time  you  noticed  the  hammer,  was 
it?  A.  I  never  took  no  particular  notice  of 
the  hammer.  He  Just  started  right  in  strik- 
ing when  I  says,  'We  are  ready.'  Q.  When 
you  said  'We  are  ready,'  you  are  assuming  he 
had  the  hammer?  A.  Yes,  sir.  Q.  Did  you 
notice  it  at  the  time  when  you  said,  *We  are 
all  ready'?  A.  No.  Q.  You  never  took  any  no- 
tice of  it  even  then?  A.  No.  Q.  Did  you  see 
Stevens  or  Robinson  there  while  you  were 
working  and  cutting  away  this  saddle?  A  I 
never  noticed  anybody  in  particular.  Q.  Did 
you  know  Stevens  and  Robinson  were  right 
on  the  other  side  of  the  bench  from  you?  A. 
I  never  noticed  anybody.  Q.  As  a  matter  of 
fact  you  were  not  taking  notice  of  anything 
that  morning?  A  Not  but  what  I  was  work- 
ing on;  that  is  all  I  was  watching — my  job 
fitting  the  saddle.  Q.  Now,  although  you 
were  facing  in  this  direction,  yet  you  didn't 
see  whether  any  persons  were  working  here? 
A.  I  never  noticed.  Q.  Although  you  were 
standing  and  facing  that  way,  and  looking 
this  way;  but  you  were  looking  at  your 
hammer?  A.  I  was  looking  at  the  edge. 
There  was  a  little  bit  of  a  line  that  I  started, 
and  I  watched  right  close  to  it.  Of  course,  I 
could  not  see  the  line  half  the  time,  but  it  is 
a  mark  made  by  machinists  to  govern  where 
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to  cut,  and  I  was  holding  my  chisel  on  that 
line.  Q.  What  was  absorbing  your  attention 
In  the  dressing  of  this  casting,  and  where  was 
your  attention  directed?  A.  Directed  right 
on  the  line  of  the  cutting  edge  of  the  chisel. 
Q.  What  line  do  you  mean?  A.  The  line 
where  I  was  taking  off  material  to  fit;  where 
I  had  marked  It  off.  Q.  Is  the  dressing  and 
fitting  of  a  smokestack  saddle  particular 
work?  A.  Yes,  sir.  Q.  What  Is  there  about 
it  that  requires  careful  and  close  work?  A. 
It  must  fit  nice  and  snug  over  the  boiler,  and 
leave  no  holes.  It  has  a  curved  surface.  Q. 
On  account  of  the  curvature  on  the  top  of  the 
boiler?  A.  Yes,  sir.  Q.  Was  It  that  that  was 
absorbing  your  attention  at  the  time  of  dress- 
ing the  casting  to  that  line?  A.  Yes,  sir.  Q. 
Is  that  why  you  didn't  observe  whether  or 
not  there  were  other  parties  before  you?  A 
Yes,  sir."  The  helper,  Fogleman,  testified  as 
follows :  "Q.  What  did  Quinlan  appear  to  be 
giving  his  attention  to  at  the  time?  A.  lie 
was  holding  the  chisel,  looked  as  tbough  he 
was  watching  the  line.  He  had  his  cap  kind 
of  pulled  over  his  eyes,  holding  his  chisel. 
I  don't  remember  the  position  in  which  he 
was  holding  it,  but  he  was  holding  it  at  arms' 
length.  Q.  Where  did  his  attention  appear  to 
be  directed?  A.  To  the  cutting  end  of  the 
chisel.  Q.  Following  the  lines?  A.  Seemed 
to.  I  was  watching  where  I  was  striking  at 
the  other  end  of  the  chisel.  Q.  You  were  di- 
recting your  attention  to  the  surface  of  the 
chisel  ?  A.  To  the  center  part  of  it.  Q.  That 
is  where  your  attention  was  directed?  A. 
Yes.  sir.  Q.  Where  did  Quinlau's  attention 
appear  to  be  directed  at  the  same  time  your 
attention  was  directed  there?  A.  At  his  chis- 
el, cutting  to  the  line  where  he  was  cutting. 
His  attention  seemed  to  be  directed  there. 
I  didn't  see  him  look  around  at  anything.  In 
fact,  he  didn't  have  time.  I  was  striking  every 
time  he  set  the  chisel.  Q.  State  what  you 
mean  by  that?  A.  Every  time  I  would  strike 
and  cut  a  chip  he  would  bring  his  chisel 
back,  and  set  it  at  the  place  where  he  want- 
ed to  cut,  and  every  time  the  chisel  cut  he 
would  bring  it  back  and  set  it.  Of  course, 
I  had  to  wait  until  he  set  his  chisel,  and  I 
didn't  come  down  as  fast  as  I  pleased.  I 
struck  when  he  had  his  chisel  set  and  there- 
fore I  had  to  watch  the  chisel."  C.  B.  De 
Dual,  a  machinist,  testified  as  follows:  "Q. 
You  observed  him  [Quinlan]  while  he  was  at 
work,  did  you?  A.  Yes;  at  times.  Q.  You 
observed  where  his  attention  was  directed  at 
those  times  when  you  did  observe  him?  A. 
Yes,  sir.  Q.  State  to  the  Jury  where  his  at- 
tention was  directed?  A.  His  attention  was 
directed  to  the  smoke  saddle  that  he  was 
chipping." 

It  is  the  duty  of  the  court  to  harmonize 
special  findings  with  each  other,  and  with 
the  general  verdict,  If  that  can  be  done.  The 
jury  has  found  specially  that  the  plaintiff 
was  a  careful  and  prudent  man,  and  was  in 
the  exercise  of  reasonable  care,  although  he 
did  not  observe  what  he  might  have  seen  had 


he  looked.  The  reason  he  did  not  observe  the 
sledge  as  it  rose  and  fell  is  fairly  stated  by 
the  answer  to  question  No.  10.  Finding  No. 
20,  considered  In  connection  with  the  others 
and  with  the  general  verdict,  evidently  means 
no  more  than  that  no  physical  obstruction 
to  a  view  of  the  hammer  precluded  the  plain- 
tiff from  seeing  it.  The  other  findings  mere- 
ly established  the  fact  of  opportunity  to  see 
defects  which  were  visible  to  any  one  look- 
ing at  the  sledge  and  that  the  plaintiff  with 
good  eyesight  did  not  see.  Under  the  cir- 
cumstances, the  question  was  one  of  fact, 
and,  being  a  question  of  fact,  the  Inference 
of  the  jury  expressed  in  the  general  verdict 
is  controlling.  It  is  very  true  that  in  many 
cases  this  court  can,  and  will,  disregard  a 
conclusion  of  fact  drawn  by  a  jury.  No  mat- 
ter what  may  be  the  opinion  of  the  Jury,  the 
court  will  not  tolerate  the  conclusion  that 
a  man  did  not  see  what  he  could  not  avoid 
seeing.  If  a  person  with  good  eyesight  stand 
upon  a  railway  track,  have  an  unobstructed 
view  of  an  approaching  train,  and  look  hi  the 
direction  of  the  train,  a  jury  cannot  be  al- 
lowed to  say,  after  he  is  run  down,  that  he 
did  not  see  the  train.  In  such  a  case  dif- 
ferent minds  could  not  rightfully  reach  dif- 
ferent conclusions.  Only  one  inference  could 
rightfully  be  drawn  and  It  would  be  the  duty 
of  the  court  to  disregard  any  other.  Usually 
the  question  arises  in  cases  where  a  duty  to 
be  observant  exists  and  the  facts  are  to  be 
estimated  with  reference  to  that  duty.  Here 
the  legal  obligation  to  see  is  wanting,  and 
different  opinions  might  well  be  entertained 
upon  the  question  whether  the  plaintiff  must 
have  seen.  Therefore  the  question  was  one 
for  the  jury.  St.  L.,  F.  S.  &  W.  R.  Co.  v.  Ir- 
win, 37  Kan.  701,  16  Pac.  146.  1  Am.  St.  Rep. 
266;  A.,  T.  &  S.  F.  R.  Co.  v.  Rowan.  53  Kan. 
270,  30  Pac.  1010;  Rouse  v.  Ledbetter,  56 
Kan.  348.  43  Pac.  240;  Railway  Co.  v.  Mi- 
chaels. 57  Kan.  474.  46  Pac.  938;  Cement  Co. 
v.  Moore,  65  Kan.  768,  70  Pac.  864:  Hoff- 
meler  v.  Railroad  Co..  68  Kan.  831,  75  Pac. 
1117.  Certain  decided  cases  cited  by  the  de- 
fendant may  be  briefly  discriminated. 

In  Lanyon  Zinc  Co.  v.  Bell,  64  Kan.  730,  68 
Pac.  609,  the  plaintiffs  work  lay  amid  stacks 
of  zinc  spelter.  They  were  a  necessary  part 
of  his  environment.  Their  condition  was 
open  and  observable.  No  negligence  of  the 
defendant  was  shown,  and  the  plaintiff  was 
held  to  be  chargeable  with  knowledge  of 
what  he  could  and  under  the  law  was  bound 
to  see.  In  this  case  the  defective  sledge 
had  no  rightful  place  In  the  midst  of  the 
plaintiff's  surroundings.  It  was  an  intruder 
of  whose  presence  the  plaintiff  was  ignorant, 
one  which  he  was  not  bound  to  observe,  and 
one  which  could  be  there  only  through  the 
defendant's  negligence.  In  McQueen  v.  Cent. 
Branch  U.  P.  R.  R.  Co.,  30  Kan.  689,  1  Pac. 
139,  an  employe  injured  because  of  defective 
wheels  on  a  hand  car  had  used  the  car,  had 
examined  It.  and  several  times  had  wiped  oil 
off  the  defective  wheels.   Of  course,  he  not 
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merely  had  full  opportunity  to  see,  but  must 
have  known,  the  condition  of  the  wheels.  In 
Ubbey  v.  A.,  T.  &  S.  F.  Ry.  Co.,  69  Kan. 
869,  77  Pac.  541,  a  railroad  conductor  was 
struck  by  a  train  moving  upon  a  track  in 
the  railway  yards.  Railway  tracks  are  warn- 
ings of  danger.  They  are  laid  for  the  pur- 
pose of  running  trains  upon  them,  and  every 
man  must  be  vigilant  in  keeping  out  of  the 
way  of  trains  upon  them.  The  following 
sentences  from  the  opinion  sufficiently  dis- 
tinguish the  ease  from  the  one  now  under 
decision:  "He  knew  the  dangers  of  the  place; 
he  voluntarily  and  unnecessarily  put  himself 
into  a  place  of  danger;  and  be  took  no  pre- 
caution for  his  own  protection.  In  stepping 
upon  a  railroad  track  in  front  of  a  moving 
train  without  looking  or  listening,  he  ig- 
nored the  plainest  dictates  of  ordinary  pru- 
dence." In  the  case  of  Jackson  v.  K.  C,  L. 
&  S.  W.  R.  R.  Co.,  31  Kan.  761,  3  Pac.  501,  a 
train  conductor  continued  to  use  a  defective 
step  with  full  knowledge  of  the  defect  until 
he  was  hurt.  Comment  is  scarcely  necessary. 
In  the  case  of  U.  P.  Ry.  Co.  v.  Estes,  37  Kan. 
715,  16  Pac.  131,  an  employe  voluntarily  and 
unnecessarily  placed  himself  In  a  place  of 
danger;  and  in  the  case  of  Carrier  v.  Rail- 
way Co.,  61  Kan.  447,  59  Pac.  1075,  an  em- 
ploye voluntarily  and  knowingly  chose  an  un- 
safe, instead  of  a  safe,  way  of  doing  his 
work.  In  A.,  T.  &  S.  F.  Ry.  Co.  v.  Withers, 
69  Kan.  620,  77  Pac.  542,  78  Pac.  451,  the 
syllabus  reads:  "One  may  not  knowingly 
stand  upon  a  railroad  track  In  a  switch  yard, 
or  so  near  thereto  as  to  be  In  an  equally  dan- 
gerous position,  where  he  knows,  or  has  rea- 
son to  know,  that  cars  may  run  at  any  time 
(another  position  being  equally  available), 
neglect  to  use  his  ordinary  faculties  to  guard 
against  danger,  and,  when  Injured  through 
the  negligence  of  the  railroad  company  by 
a  car  passing  along  such  track,  recover  dam- 
ages. His  contributory  negligence  bars  such 
recovery."  This  is  a  restatement  of  the  rule 
applied  In  the  Llbbey  Case.  The  plaintiff 
Quinlan  was  In  a  place  of  safety,  and  was 
not  required  to  be  on  guard  against  the  use 
of  a  defective  sledge.  In  the  case  of  A.,  T. 
&  S.  F.  Ry.  Co.  v.  Welkal,  73  Kan.  763,  84 
Pac.  720,  It  was  held  the  plaintiff  assumed 
the  risk  of  Injury  from  flying  pieces  of  steel 
chipped  off  in  furrowing  out  a  key  seat  In  a 
steel  shaft.  The  decision  Is  sound,  but  not 
pertinent  The  hazard  was  one  which  nat- 
urally and  necessarily  attended  the  work.  So 
In  this  case  the  plaintiff  and  his  helper  as- 
sumed the  risk  of  Injury  from  chips  of  the 
casting  they  were  dressing.  But  the  doctrine 
of  assumption  of  risk  does  not  apply  when 
the  master  without  notice  or  warning  to  the 
servant  exposes  him  to  some  danger  which 
does  not  inhere  In  the  employment.  In  the 
case  of  Rush,  Adm'x,  v.  Mo.  Pac.  Ry.  Co.,  36 
Kan.  129,  12  Pac.  682,  a  switchman  worked 
in  the  defendant's  yards,  doing  switching 
every  day  for  2%  months.  It  was  held  he 
must  have  known  the  condition  of  those 


yards.  He  made  no  complaint  of  their  con- 
dition, and  it  was  held  he  assumed  the  risk. 
In  this  case  a  defective  sledge  was  unexpect- 
edly placed,  not  In  the  plaintiff's  hands,  but 
in  the  hands  of  his  helper.  The  plaintiff  was 
busy  with  work  which  did  not  require  him 
to  use  or  see  the  condition  of  tbe  tool,  and 
within  an  hour  or  two  he  was  injured.  In 
the  case  of  A.,  T.  &  S.  F.  R.  Co.  v.  Wagner, 
33  Kan.  660,  7  Pac.  204,  it  was  not  shown 
that  the  railway  company  was  negligent,  and 
the  danger  from  which  the  plaintiff  suffered 
was  an  ordinary  and  usual  one  naturally 
attending  the  work  in  which  he  was  engag- 
ed. In  the  case  of  U.  P.  Ry.  Co.  v.  Monden, 
50  Kan.  539,  31  Pac.  1002,  it  was  the  plain- 
tiff's legal  duty  to  be  vigilant  In  noting 
marks  and  signs  to  designate  an  approach  to 
a  junction.  He  had  made  one  trip  over  the 
road.  It  was  held  the  court  should  have 
Instructed  the  jury  upon  the  question  whether 
the  plaintiff  ought  not  to  have  known  there 
was  no  marker  at  a  particular  junction.  The 
case  of  Railway  Company  v.  Sledge,  68  Kan. 
321,  74  Pac.  1111,  relates  to  the  continued  use 
of  a  defective  appliance  after  a  promise  to 
repair.  In  the  case  of  Walker  v.  Scott,  67 
Kan.  814,  64  Pac.  615,  Scott  was  engaged  in 
digging  a  trench,  and  was  injured  by  a  slip- 
ping of  the  bank.  The  following  extract  from 
the  opinion  shows  how  foreign  the  decision 
Is  to  the  present  controversy:  "He  was  fully 
alive  to  all  the  dangers  of  bis  employment, 
and  knew  the  conditions  as  completely  as 
any  one  could.  It  was  his  judgment  and  be- 
lief that  a  cave-In  would  occur."  The  case 
of  Donnelly  v.  Packing  Co.,  68  Kan.  653,  75 
Pac.  1017,  involves  a  question  of  co-service, 
a  subject  which  already  has  been  sufficiently 
discussed.  In  the  cases  of  A.,  T.  &  S.  F.  R. 
Co.  v.  Schroeder,  47  Kan.  315,  27  Pac.  965,  S. 
K.  Ry.  Co.  v.  Moore,  49  Kan.  616,  31  Pac.  138. 
and  S.  K.  R.  Co.  v.  Drake,  53  Kan.  1,  35  Pac. 
825,  the  injured  employes  had  full  actual 
knowledge  of  all  the  dangers  attending  their 
work.  Much  reliance  Is  placed  by  the  de- 
fendant upon  the  case  of  GUlaspie  v.  United 
Iron  Works  Co.  (Kan.)  90  Pac.  760.  There 
the  plaintiff  was  injured  by  a  piece  of  steel 
flying  from  the  battered  top  of  a  snap  or  set 
when  struck  by  a  sledgehammer  In  the  pro- 
cess of  riveting  metal  beams  together.  The 
plaintiff  went  personally  with  another  work- 
man to  a  toolbox  and  selected  the  defective 
tool  with  all  its  Imperfections  staring  him  In 
the  face.  Besides  this,  he  personally  assisted 
in  heating  a  piece  of  wire  and  bending  it. 
around  the  snap  for  a  handle.  He  saw  and 
knew  the  condition  of  the  snap,  and  this 
court  held  him  to  the  consequences  of  his  ac- 
tual knowledge,  all  of  which  were  within  the 
comprehension  of  an  ordinarily  intelligent 
man.  If  the  plaintiff  in  this  case  had  volun- 
tarily gone  to  the  cupboard  where  the  help- 
er's tools  were  kept,  had  selected  a  hammer 
head,  had  heated  a  wire,  and  bent  it  around 
tbe  hammer  head  for  a  handle,  and  then  had 
turned  the  tool  over  to  his  helper  to  be  used, 
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the  two  cases  could  be  paralleled,  and  the 
court  would  say  of  the  plaintiff,  as  it  did  of 
GUlaspie,  that  he  saw  the  battered  faces  o-~ 
the  a le<lge,  knew  the  cause  of  its  condition, 
knew  that  slivers  of  steel  would  fly  from  it, 
and  knew  the  danger  attending  its  use.  The 
defendant  has  cited  no  decision  of  this  court 
which  would  warrant  its  release  from  lia- 
bility. On  the  contrary,  the  cases  cited  to- 
gether with  the  others  which  have  been  re- 
ferred to  establish  a  consistent  body  of  legal 
principles  which  authorize  a  recovery  by  the 
plaintiff  and  with  which  the  court  is  entire- 
ly satisfied.  Some  decisions  from  other  states 
are  presented  for  consideration.  They  have 
all  been  examined.  Some  of  them  are  quite 
wide  of  the  mark.  One  or  two  contain  state- 
ments difficult  to  reconcile  with  the  settled 
views  of  this  court  So  far  as  they  do  this, 
they  are  disapproved.  All  of  them  are  dis- 
tinguishable by  giving  close  attention  to  the 
facts.  None  of  them  presents  the  peculiar 
situation  disclosed  by  the  evidence  and  find- 
ings under  review. 

If  the  plaintiff,  a  skilled  machinist,  had 
been  voluntarily  and  deliberately  using  the 
defective  tool,  the  entire  aspect  of  the  ca6e 
would  be  different  He  would  not  be  permit- 
ted to  escape  the  consequences  of  knowledge. 
If  the  helper  had  been  a  machinist  of  equal 
grade  and  capacity  with  the  plaintiff,  or  of 
sufficient  capacity  to  estimate  the  fitness  of 
tools  for  service,  and  the  master  had  left  it 
to  the  workmen  to  determine  when  a  tool 
was  worn  out  or  unfit  for  further  use  and  to 
report  the  fact  It  might  be  said  that  each 
workman  should  be  on  guard  against  the  use 
of  defective  tools  by  his  associates.  Then 
the  cases  cited  might  be  controlling.  But  the 
plaintiff  lu  this  case  had  no  supervision  over 
helper's  tools  so  far  as  fitness  for  use  was 
concerned.  Those  tools  belonged  to  a  dis- 
tinct class.  Helpers  were  not  themselves  able 
to  pass  upon  the  question  of  the  fitness  of 
their  tools.  The  master  undertook  to  supply 
this  deficiency  of  knowledge  and  judgment 
through  Its  foreman,  so  that,  whenever  a 
helper  took  up  a  tool  for  work,  the  machinist 
had  the  master's  guaranty  that  it  was  safe 
for  use,  and  would  not  injure  him. 

Since  other  opinions  must  be  printed  in  the 
same  volume  of  reports  with  this  one,  the 
discussion  cannot  be  extended  further.  In 
the  light  of  what  has  been  said,  the  court 
rightfully  overruled  the  demurrer  to  the  evi- 
dence. The  jury  was  properly  Instructed,  the 
motion  for  judgment  on  the  findings  was 
properly  overruled,  and  a  new  trial  was  right- 
fully denied. 

The  judgment  of  the  district  court  is  af- 
firmed. 


HARRINGTON  v.  BUTTE,  A.  k  P.  RY.  CO. 

(Supreme  Court  of  Montana.    Feb.  10,  1908.) 

1.  Appeal — New  Trial— Grounds. 

An  order  granting  defendant  a  new  trial 
will  not  be  reversed  because  the  ground  on  which 


it  was  based  waa  without  merit  if  defendant 
was  entitled  to  a  new  trial  on  any  of  the  grounds 
urged. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  ft  3408.] 

2.  Trial— Instructions— Consideration. 

In  reviewing  objections  to  instructions,  the 
entire  charge  will  be  considered  as  a  whole. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  46,  Trial,  §ft  703-717.] 

3.  Same— Verdict— Acceptance. 

Code  Civ.  Proc.  ft  1090,  declares  that  when 
a  verdict  is  announced,  if  it  is  informal  or  in- 
sufficient it  may  be  corrected  by  the  jury  under 
the  advice  of  the  court,  or  the  jury  may  be  again 
sent  out.  Section  1171  provides  for  a  new 
trial  on  various  grounds,  including  misconduct 
of  the  jury  in  resorting  to  chance  in  arriving  at 
a  verdict.  Hehe,  that  the  court,  on  the  return 
of  a  verdict,  was  not  authorized  to  inquire  by 
what  method  it  had  been  reached,  and,  on  as- 
certaining that  it  had  been  found  by  the  quotient 
method,  to  direct  the  jury  to  retire  and  return  a 
verdict  by  "deliberation  and  reasoning." 

4.  New  Trial— Grounds— Proof. 

Under  the  express  provisions  of  Code  Civ. 
Proc.  ftft  1172,  1173,  the  fact  that  chance  has  in- 
tervened in  the  deliberations  of  a  jury,  which 
is  made  a  ground  for  a  new  trial  by  section 
1171,  must  be  made  to  appear  to  the  court  by 
affidavit. 

5.  Appeal— Discretion— Review. 

Where  there  is  a  conflict  of  evidence  on  an 
application  for  a  new  trial  because  of  miscon- 
duct of  the  jury,  the  determination  of  the  trial 
court  will  not  be  interfered  with  on  appeal,  un- 
less there  is  a  clear  abuse  of  discretion. 

Appeal  from  District  Court,  Silver  Bow 
County ;  Geo.  M.  Bourquln,  Judge. 

Action  by  Bernard  Harrington,  by  Jere- 
miah P.  Harrington,  his  guardian  ad  litem, 
against  the  Butte,  Anaconda  &  Pacific  Rail- 
way Company.  From  an  order  granting  de- 
fendant a  new  trial,  plaintiff  appeals.  Af- 
firmed. 

Peter  Breen,  Jesse  B.  Roote,  and  John  J. 
McHatton,  for  appellant  D.  Gay  Stivers  and 
Forbis  &  Evans,  for  respondent 

BRANTLY,  C.  J.  The  plaintiff,  an  infant 
brought  this  action  by  his  guardian  ad  litem 
to  recover  damages  for  a  personal  injury  al- 
leged to  have  beeu  occasioned  by  the  negli- 
gence of  the  defendant  through  its  servants 
and  employes,  In  running  Its  cars  at  a  point 
upon  its  line  of  road  where  it  crosses  a 
highway  called  "North  Wyoming  Street,"  im- 
mediately north  of  the  city  of  Butte.  The 
defendant  is  the  owner  of  a  line,  of  road 
running  from  Anaconda  to  Butte,  with  the 
usual  necessary  side  tracks,  switches,  spurs, 
etc  At  the  point  where  the  accident  occur- 
red there  are  two  tracks  on  a  grade  ascending 
from  the  east  to  the  west  It  seems  that  in 
switching  cars  from  the  north  to  the  south 
track,  they  are  pushed  up  the  grade  to- 
ward the  west  over  the  north  track,  and, 
being  uncoupled  from  the  engine,  which  then 
moves  away  toward  the  east,  are  allowed 
to  drift  back  by  their  own  weight  over  up- 
on the  south  track,  one  or  more  brakemen 
being  in  charge  to  check  the  momentum. 
Wyoming  street  is  used  extensively  by  the 
people  living  in  the  vicinity  of  the  crossing. 
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On  July  5,  1906,  the  day  of  the  accident,  a 
number  of  people,  among  whom  were  several 
children,  including  the  plaintiff,  had  gather- 
ed near  the  crossing,  being  drawn  together 
by  the  peculiar  appearance  and  behavior  of  a 
man  who  was  singing  and  acting  as  if  in- 
toxicated. It  is  alleged  that  by  reason  of 
the  negligence  of  the  defendant  in  failing  to 
have  a  watchman  at  the  crossing  to  warn 
passengers  over  the  highway  or  persons  pres- 
ent of  the  danger,  and  the  reckless  and  care- 
less management  of  defendant's  employes  In 
the  switching  of  cars,  the  plaintiff  was  knock- 
ed down  and  run  over  by  one  of  defendant's 
cars,  whereby  he  suffered  the  loss  of  his 
left  arm  and  other  injuries,  thus  being  per- 
manently disabled  and  disfigured  in  bis  per- 
son. The  Issue  made  by  the  pleadings  and 
submitted  to  the  Jury  was  whether  the  in- 
jury was  the  result  of  negligence  of  defend- 
ant's employes,  or  of  the  act  of  plaintiff  him- 
self by  suddenly  coming  upon  the  track  In 
front  of  the  moving  car,  and  thus  rendering 
It  impossible  for  defendant's  employes  to 
avoid  the  injury.  The  trial  resulted  In  a 
verdict  for  the  plaintiff  for  $20,000,  and 
judgment  was  entered  accordingly.  The  de- 
fendant moved  for  a  new  trial  on  several  of 
the  statutory  grounds,  including  alleged  er- 
rors in  the  instructions  and  irregularity  in 
the  proceedings  of  the  court,  by  which  the 
defendant  was  prevented  from  having  a  fair 
trial.  The  motion  was  sustained,  on  the 
ground  of  error  in  one  of  the  instructions 
which  the  court  deemed  prejudicial ;  the  pre- 
siding judge  stating  in  the  order  that  "other 
errors,  if  such,  could  be  avoided  at  the  new 
trial."  The  plaintiff  has  appealed. 

While  it  is  contended  by  counsel  for  the  ap- 
pellant that  there  is  no  error  in  any  of  the  in- 
structions, it  is  conceded  that,  though  the 
court  was  mistaken  in  granting  the  order 
on  the  ground  it  did,  yet,  If  the  order  should 
have  been  granted  upon  any  of  the  grounds 
urged,  It  should  be  affirmed.  The  concession 
Is  properly  made,  because,  if  the  defendant 
was  entitled  to  a  new  trial  upon  any  of  the 
grounds  urged,  the  order  was  properly  made, 
though  it  was  based  upon  a  ground  that  was 
devoid  of  merit.  We  shall  not  comment  upon 
the  particular  instructions  of  which  complaint 
is  made  further  than  to  say  that,  while  some 
of  them  are  open  to  criticism,  in  that  they 
are  inaccurate  and  somewhat  vague  in  ex- 
pression, yet,  when  read  In  connection  with 
others  on  the  same  subject,  the  complaint 
made  of  them  appears  to  be  without  substan- 
tial merit.  It  is  a  familiar  rule  that,  in  re- 
viewing a  charge  of  a  trial  court,  it  will  be 
examined  as  a  whole.  While  one  or  more 
paragraphs,  standing  alone,  may  be  Inaccu- 
rate or  even  prejudicially  erroneous,  yet,  if 
these  are  qualified  and  explained  by  the  oth- 
er portions  of  the  charge  in  pari  materia,  and, 
taken  together  with  them  and  the  rest  of 
the  charge,  fully  and  fairly  submit  the  case 
to  the  jury,  the  verdict  and  judgment  should 
be  sustained.   Upton  v.  Larkin,  7  Mont  448, 
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17  Pac.  728;  Cushing  r.  Quigley,  11  Mont 
577,  29  Pac.  887 ;  Cannon  v.  Lewis,  18  Mont 
402,  45  Pac.  572 ;  State  v.  Fuller,  34  Mont  12, 
85  Pac.  369,  8  LB.A.  (N.  S.)  762.  While, 
as  stated,  some  paragraphs  of  the  instruc- 
tions are  not  sufficiently  explicit  and  compre- 
hensive, we  do  not  think  any  error  therein 
sufficient  to  warrant  the  granting  of  a  new 
trial. 

We  are  nevertheless  of  the  opinion  that  a 
new  trial  should  have  been  granted  on  the 
ground  of  irregularity  in  the  proceedings  of 
the  court  When  the  Jury  came  in  with  their 
verdict,  the  following  proceedings  were  had: 
The  foreman  handed  a  written  verdict  to 
the  judge,  who,  having  examined  it  handed 
It  to  the  clerk.  The  clerk  then  marked  it 
filed,  signing  his  name  to  the  filing  mark.  He 
thereupon  read  it  aloud  to  the  court  and 
jury,  as  follows:  "We,  the  Jury  in  the  above- 
entitled  action,  find  our  verdict  In  favor  of 
the  plaintiff,  and  against  the  defendant  for 
the  sum  of  $18,750.  Michael  Hennigan,  Fore- 
man." Inquiry  was  made  of  the  Jury  wheth- 
er this  was  their  verdict.  The  Inquiry  was 
answered  in  the  affirmative  by  the  foreman. 
The  jury  being  polled,  each  juror  answered 
that  the  verdict  was  his.  Immediately  there- 
after the  court  inquired  of  the  jury  by  what 
method  they  had  reached  the  verdict,  stating 
that  a  quotient,  or  chance,  verdict  was  void, 
and  defining  what  is  meant  by  the  expressions 
"quotient"  and  "chance."  Several  of  the  Ju- 
rors stated  that  they  had  arrived  at  the 
amount  of  damages  found  by  having  each  one 
write  down  the  amount  he  thought  plain- 
tiff entitled  to  and  dividing  the  sum  by  12. 
Thereupon  the  court  directed  the  jury  to  re- 
tire and  find  a  verdict  by  "deliberation  and 
reasoning  thereon,"  and,  if  they  found  for 
plaintiff,  to  find  as  their  best  Judgment  dictat- 
ed upon  the  evidence  and  Instructions,  ex- 
cluding the  element  of  chance.  The  clerk 
then  handed  to  the  foreman  the  verdict  al- 
ready announced,  whereupon  the  jury  retired 
to  their  room.  Presently  the  Jury  again  re- 
turned into  court,  presenting  to  the  court  the 
same  written  verdict,  except  that  the  amount, 
$18,750,  had  been  erased  and  $20,000  written 
In  place  of  It  Thereupon  the  Jury  were  dis- 
charged. At  none  of  these  proceedings  were 
the  parties  or  their  counsel  present. 

We  are  of  the  opinion  that  the  action  of 
the  court  was  wholly  unauthorized,  in  that 
it  was  in  total  disregard  of  the  provisions  of 
the  statute  applicable.  Section  1090  of  the 
Code  of  Civil  Procedure  declares:  "When 
the  verdict  Is  announced,  if  it  Is  informal  or 
insufficient  in  not  covering  the  issue  submit- 
ted, It  may  be  corrected  by  the  Jury  under  the 
advice  of  the  court  or  the  Jury  may  be  again 
sent  out."  After  the  verdict  has  been  an- 
nounced, it  has  passed  from  the  control  of  the 
jury,  except  for  the  purposes  declared  by 
the  statute.  The  purposes  for  which  It  may 
be  retained  are  clearly  stated.  If  it  is  In- 
formal, It  may  be  corrected  under  the  advice 
of  the  court;  or,  If  it  does  not  cover  all  the 
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Issues,  It  may  b*  corrected  In  like  manner, 
and  for  either  purpose  the  jury  may  again 
he  sent  out.  Except  In  these  respects  It  can- 
not be  altered  or  amended  In  any  particular. 
The  section  of  the  statute  quoted  Is  the  law 
upon  the  subject  In  this  state  (Code  dr.  Proc 
I  3458),  and,  though  it  must  be  liberally  con- 
strued with  a  view  to  effectuate  its  objects  and 
to  promote  justice,  the  court  cannot  go  beyond 
its  plain  provisions.  In  the  absence  of  such 
statute,  we  doubt  not  that  it  would  be  the 
duty  of  the  court  to  do  exactly  what  the  stat- 
ute permits,  this  course  being  required  in 
order  to  obviate  the  necessity  of  another 
trial  and  the  attendant  expense  and  incon- 
venience. The  doing  of  these  acts  in  no  wise 
interferes  with  the  substantial  rights  of  the 
parties.  But  the  plain  purpose  of  the  pro- 
vision is  to  prevent  the  receipt  of  informal 
or  insufficient  verdicts.  It  does  not  extend  to 
matters  going  to  the  substance  that  do  not  ap- 
pear upon  their  face.  If  the  verdict  covers 
the  issue,  and  is  complete  on  its  face,  the 
court  must  receive  It,  for  it  is  the  utterance  of 
the  jury  to  which  the  parties  are  of  right  en- 
titled, without  interference  by  the  court  In 
the  cases  enumerated  in  section  1171  of  the 
Code  of  Civil  Procedure,  upon  application  by 
the  party  aggrieved,  a  verdict  may  be  set 
aside,  but  not  otherwise.  These  provisions 
are  explicit,  and  limit  the  power  of  the  court 
to  correct  the  decision  or  verdict  In  matters 
of  substance,  and  the  power  must  be  invoked 
in  the  manner  and  within  the  time  pre- 
scribed in  sections  1172  and  1173.  Ogle  v. 
Potter,  24  Mont  SOI,  62  Pac.  920.  Any  other 
rule  would  render  the  right  of  trial  by  jury 
nugatory,  because,  if  inquiry  could  be  made 
into  the  method  pursued  by  the  jury  In  one 
case,  it  could  with  equal  propriety  be  resorted 
to  in  all  other  cases.  The  consequence  would 
be  that  a  verdict  would  be  the  result  or  the 
judgment  not  of  12  men,  but  of  13,  the  last 
being  always  the  controlling  factor. 

In  Norris  v.  Burke,  15  Mont  214,  38  Pac 
1065,  the  identical  question  involved  here  was 
considered  by  this  court  The  trial  court  had 
submitted  Instructions  under  which,  if  the 
Jury  found  for  the  plaintiff,  the  verdict  should 
have  been  for  a  certain  sum.  The  jury  hav- 
ing returned  a  verdict  for  a  less  sum,  the 
trial  Judge  concluded  that  it  was  incumbent 
upon  him  to  require  a  verdict  to  be  returned 
according  to  the  instructions,  and  in  effect  di- 
rected the  jury  to  retire  again  and  so  find. 
The  provisions  of  the  Code  then  in  force 
(Comp.  St  1887,  div.  1,  §8  271.  296,  297,  298) 
were  substantially  the  same  as  sections  1090, 
1171,  1172,  and  1173,  cited  above.  This  court 
said:  "The  fact  is  that  the  court  refused  to 
receive  the  verdict  not  because  it  was  Insuf- 
ficient or  Informal,  but  the  real  ground  of  the 
refusal  was  the  insufficiency  of  evidence  to 
justify  the  verdict  and  that  It  was  against 
the  law.  But  this  is  a  ground  for  a  motion 
for  a  new  trial.  Code  Civ.  Proc  I  296,  subd. 


6.  A  motion  for  a  new  trial  is  a  matter  of 
some  formality.  A  statement  is  prepared  and 
carefully  stated,  and  the  case  is  usually  beard 
by  the  court,  with  both  sides  represented  by 
counsel,  and,  if  either  party  is  dissatisfied, 
an  appeal  is  taken  to  the  Supreme  Court  upon 
the  record  so  made.  But  the  court  in  the  case 
at  bar,  in  refusing  to  receive  the  verdict  act- 
ed upon  precisely  the  same  ground  which  is 
one  of  the  principal  reasons  for  granting  a 
motion  for  a  new  trial.  It  is  our  opinion  that 
a  question  of  so  serious  an  Import  as  setting 
aside  a  verdict  because  the  evidence  was  In- 
sufficient to  sustain  it  or  that  it  was  against 
the  law,  the  Code  intended  should  be  care- 
fully beard  and  deliberately  determined  by 
the  district  court  on  a  motion  for  a  new  trial, 
and  not  by  the  simple  act  of  refusing  to  re- 
ceive a  verdict  In  this  view  the  provisions 
of  section  271  of  the  Code  of  Civil  Procedure 
still  have  a  meaning,  and,  it  appears  to  us, 
a  very  clear  one.  The  idea  is  this:  That 
lest  a  party  should  be  unreasonably  put  to 
the  labor  of  making  a  motion  for  a  new  trial 
by  reason  of  a  clerical  error  or  informality 
having  occurred  in  the  verdict  or  because 
the  jury  inadvertently  omitted  to  find  upon 
an  issue  presented,  then,  as  a  remedy  against 
such  accidents,  we  have  the  provisions  of  sec- 
tion 271,  allowing  such  Informalities  to  be 
corrected  before  they  had  gone  too  far." 
That  case  is  conclusive  upon  the  point  involv- 
ed here. 

That  a  jury  has  resorted  to  chance  in  order 
to  reach  a  verdict  is  one  of  the  grounds  of 
motion  for  a  new  trial  enumerated  in  section 
1171.  Under  the  provisions  of  sections  1172 
and  1178  the  fact  that  chance  has  intervened 
In  their  deliberations  must  be  made  to  appear 
to  the  court  on  motion  for  a  new  trial,  by  af- 
fidavit and  in  this  particular  case  the  verdict 
may  be  impeached  by  the  affidavits  of  jurors 
themselves.  On  motions  for  new  trials  it  is 
frequently  the  case  that  there  is  a  conflict  in 
the  evidence  presented  by  the  affidavits.  This 
court  will  not  interfere  in  such  case  with  the 
action  of  the  trial  court  upon  the  motion,  un- 
less there  is  a  clear  abuse  of  discretion.  The 
action  of  the  court  in  this  Instance  amounted 
to  a  summary  granting  of  a  new  trial  on  its 
own  motion  upon  the  unsworn  statements 
made  by  some  of  the  jurors.  Doubtless  if  the 
matter  had  come  up  regularly  on  motion  for 
a  new  trial,  there  would  have  been  dissenting 
jurors  who  would  have  contradicted  the  state- 
ments of  those  who  had  admitted  that  chance 
had  entered  into  their  deliberations.  Hence 
It  is  apparent  that  If  the  course  pursued  by 
the  trial  court  were  permissible,  it  would 
lead  to  untold  abuses,  and  allow  the  trial 
court  to  set  aside,  In  Its  own  discretion,  all 
the  provisions  of  statute  touching  motions  for 
new  trials.   The  order  Is  affirmed. 

Affirmed. 

HOLLO  WAY  and  SMITH,  JJ.,  concur. 
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O'FLYNN  v.  CITY  OF  BUTTE. 
(Supreme  Court  of  Montana.    Feb.  10.  1908.) 

1.  Municipal  Corporations  —  Defective 
Si  de  walks — Injuries — Claim. 

Where  written  notice  of  claim  for  injury  on 
a  defective  city  sidewalk  containing  the  time 
when  and  the  place  where  the  injury  was  alleged 
to  have  occurred  was  received  in  evidence,  and 
an  indorsement  indicated  that  it  had  been  re- 
ferred to  the  judiciary  committee  of  the  city 
council  and  the  claim  disallowed,  the  proof  suf- 
ficiently showed  a  compliance  with  Laws  1903, 
p.  100,  §  1,  requiring  notice  to  a  city  oj>  town 
of  an  injury  by  a  defect  in  a  sidewalk  as  a 
condition  precedent  to  a  recovery  therefor. 

[Ed.  Note— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Municipal  Corporations,  $§  1090-1 707. J 

2.  Same— Existence  of  Defect— Notice  to 
City — Question  for  Jury. 

Evidence  held  to  require  submission  to  the 
jury  of  the  question  whether  a  patent  defect  in 
a  sidewalk  by  which  plaintiff  was  injured  had 
existed  for  such  a  length  of  time  as  to  charge 
defendant  city  with  notice  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Municipal  Corporations,  g  1730.] 

3.  Appeal—  Prejudice— Evidence. 

Where,  in  an  action  for  injuries  on  a  de- 
fective sidewalk,  it  did  not  appear  that  there 
was  any  other  broken  board  in  the  immediate 
vicinity  of  the  one  claimed  to  have  caused  the 
accident,  and  a  witness  testified  that  she  had 
fallen  at  the  same  place  a  week  before,  de- 
fendant was  not  prejudiced  by  evidence  of  plain- 
tiff's daughter  that  she  stated  to  such  witness 
where  plaintiff  claimed  to  have  been  injured. 

[Ed.  Note. — Fop  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  4161-4170.] 

4.  Municipal  Corporations  —  Defective 
Sidewalk— Injuries  to  Pedestrians— Ac- 
tion—I  NSTRUCTTONS. 

An  instruction  that  a  person  in  the  exer- 
cise of  ordinary  care,  and  without  knowledge  of 
any  defects  in,  or  the  dangerous  condition  of, 
a  sidewalk,  might  rely  on  the  presumption  that 
the  sidewalk  was  in  an  ordinarily  safe  con- 
dition for  travel,  was  not  objectionable  for  fail- 
ure to  charge  that,  if  the  traveler  had  previous 
knowledge  of  the  dangerous  condition  of  the 
walk,  the  presumption  did  not  apply,  the  rule 
not  being  changed  by  knowledge  on  the  part  of 
the  person  injured. 

[Ed.  Note. — For  cases  in  point,  see  Cent,  Dig. 
vol.  30,  Municipal  Corporations,  §  1077.] 

3.  Trial— Request  to  Charge. 

Where,  in  an  action  for  injuries  to  plain- 
tiff, caused  by  a  defective  sidewalk,  the  court 
charged  that  plaintiff  was  entitled  to  presume 
that  the  walk  was  ordinarily  safe  for  travel,  and 
defendant  relied  on  plaintiffs  knowledge  of  the 
condition  of  the  walk  as  nullifying  the  effect  of 
such  presumption,  it  was  its  duty  to  request  an 
instruction  covering  such  point. 

[Ed.  Note.— For  cases  in  Doint,  see  Cent.  Dig. 
vol.  40,  Trial,  §§  028-041.] 

6.  Municipal  Corporations  —  Defective 
Sidewalks— Injuries  to  Pedestrian— Ac- 
tion—Pleading. 

Where  a  complaint  alleged  that  defendant 
city  carelesly  and  negligently  permitted  the  side- 
walk on  which  plaintiff  was  injured  to  be  and 
remain  in  a  dangerous  and  unsafe  condition  for 
a  long  time  prior  to  the  date  of  the  injury,  and 
that  such  dangerous  condition  of  the  walk  was 
known  to  defendant  for  a  long  time  prior  to  the 
date  of  the  injury,  it  sufficiently  negatived  the 
idea  that  the  defect  was  not  known  to  defend- 
ant for  a  sufficient  length  of  time  prior  to  the 
injury  to  enable  repairs  to  be  made. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Municipal  Corporations,  {$  1711-1710.J 


7.  Same— Evidence. 

Where,  in  an  action  for  injuries  on  a  de- 
fective sidewalk,  a  witness  testined  that  she  had 
fallen  on  the  walk  at  the  same  place  a  week 
before,  and  that  two  days  after  plaintiff  was  in- 
jured the  loose  plank  which  constituted  the  de- 
fect was  in  the  same  condition  as  when  witness 
fell,  the  proof  sufficiently  showed  that  the  con- 
dition of  the  walk  remained  the  same  from  the 
time  the  witness  fell  until  plaintiff  was  injured. 

8.  Trial  — Reception  of  Evidence  —  Objec- 
tion—Scope. 

Where  evidence  that  a  witness  had  previous- 
ly fallen  at  the  same  place  where  plaintiff  was 
injured  by  an  alleged  defect  in  a  city  sidewalk 
was  objected  to  as  incompetent  and  too  remote, 
the  objection  was  insufficient  to  present  the 
question  that  such  evidence  was  incompetent  for 
any  purpose,  either  as  bearing  on  notice  to  the 
city  or  the  dangerous  character  of  the  walk. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig- 
vol.  40,  Trial,  §§  191-227.] 

Appeal  from  District  Court.  Silver  Bow- 
County;  Geo.  M.  Bourquin,  Judge. 

Action  by  Ellen  O'Flynn  against  tbe  city 
of  Butte.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

Edwin  S.  Booth  and  William  E.  Carroll, 
for  appellant.  John  J.  Mcllatton,  for  re- 
spondent. 

SMITH,  J.  Plaintiff  brought  this  action 
to  recover  damages  for  injuries  alleged  to 
have  been  received  by  her  through  stepping 
upon  a  defective  plank  in  a  sidewalk  in  the 
defendant  city.  She  had  a  verdict  in  the 
district  court  of  Silver  Bow  county  for  the 
sum  of  $o,000.  Judgment  was  entered  in  her 
favor  for  that  amount,  and  from  such  Judg- 
ment and  au  order  denying  a  new  trial,  the 
city  appeals. 

The  first  contention  of  the  appellant  is  that 
no  notice  to  the  city  council  was  given  of 
the  claim  of  plaintiff,  as  provided  by  section 
1  of  an  act  relating  to  actions  against  cities 
and  towns  for  damages  to  persons  injured  on 
streets  and  other  public  grounds.  Laws  1903, 
p.  ICG.  That  act  provides  that  "before  any 
city  or  town  shall  be  liable  for  damages,  for 
or  on  account  of  any  injury  or  loss  alleged 
to  have  been  received  or  suffered  by  reason 
of  any  defect  In  any  bridge,  street,  road,  side- 
walk, culvert,  park,  public  ground,  ferry  boat 
or  public  works  of  any  kind,  *  *  •  the 
person  so  alleged  to  be  injured  *  *  * 
shall  give  to  the  city  or  town  council,  or 
other  governing  body  of  such  city  or  town, 
within  sixty  days  after  the  alleged  Injury, 
notice  thereof;  said  notice  to  contain  tbe  time 
when  and  the  place  where  said  injury  is  al- 
leged to  have  occurred."'  No  discussion  of 
this  question  is  found  in  the  brief  of  coun- 
sel for  tbe  appelhint,  and  the  court  would, 
for  that  reason,  be  justified  in  passing  It. 
We  find,  however,  from  the  record,  that  at 
the  trial  written  notice  of  the  injury  and  a 
claim  for  damages  containing  the  time  when 
and  the  place  where  the  injury  was  alleged 
to  have  occurred  was  offered  and  received  in 
evidence,  without  objection.  The  claim  is  in- 
dorsed: "Marked  No.  1,200,  claim  of  Ellen 
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O'Flynn  for  injuries,  filed  on  the  second  day 
of  Sept.  1904.  P.  H.  Sibley,  City  Clerk." 
Also:  "Disposition.  Sept.  7,  1904.  Read  and 
referred  to  Judiciary  committee.  Oct  19, 
1904,  disallowed."  The  reference  to  the  Ju- 
diciary committee  seems  to  show  that  the 
claim  was  presented  to  the  city  council,  and 
that  is  evidently  the  fact;  otherwise  the  city 
attorney  would  have  objected  to  the  admis- 
sion of  the  paper  In  evidence. 

The  plaintiff  testified  that  she  was  passing 
along  the  sidewalk  in  question,  accompanied 
by  her  son.  She  said:  "We  came  to  521 
North  Wyoming  street  and  without  any  cause 
I  kicked  my  foot  against  a  board  which 
stuck  a  little  bit  out,  and  in  the  meantime 
my  son  stepped  on  the  end  and  the  board 
sprang  up,  and  in  the  meantime  my  two  feet 
got  tangled  in  the  hole."  It  is  contended  by 
the  appellant  that  the  evidence  is  insuffi- 
cient to  show  that  the  alleged  defective  con- 
dition of  the  sidewalk  "had  existed  for  such 
a  length  of  time  that  the  defendant,  through 
Its  officers,  had  actual  notice  thereof,  or  that 
by  the  exercise  of  any,  except  the  most  ex- 
traordinary care,  could  have  had  notice  or 
knowledge  thereof.  From  all  of  the  evidence 
it  appears  that  the  defect,  if  any  existed, 
was  latent,  else  It  would  have  been  discerni- 
ble to  plaintiff  herself  who  had  used  the  side- 
walk at  least  once  a  week  for  many  months 
prior  to  the  time."  It  is  true  that  there  was 
testimony  on  the  part  of  the  defendant  to 
the  effect  that  the  defective  condition  of  the 
sidewalk  was  not  discernible  to  the  eye,  that 
the  defect  consisted  in  the  fact  that  one  or 
more  boards  were  not  nailed  down  to  the 
stringers,  and  that  there  was  no  broken 
board.  The  plaintiff's  witnesses,  however, 
testified  that  one  board  was  broken.  Plain- 
tiff herself  said  at  the  trial:  "The  sidewalk 
was  broke  about  two  feet  in  off  the  street, 
and  this  long  board  which  was  loose,  with- 
out anything  In  it,  projected  over  that  hole. 
There  was  nothing  to  steady  that  board,  and 
my  son  stepped  on  that  and  it  popped  up." 
As  the  Jury  evidently  believed  the  testimony 
of  the  plaintiff  and  her  witnesses  on  this  sub- 
ject, having  returned  a  verdict  in  her  favor, 
we  must  conclude  that  the  defective  condi- 
tion of  the  sidewalk  was  not  latent,  but  that 
it  could  be  seen. 

No  actual  notice  of  the  condition  of  the 
walk  was  brought  home  to  the  city,  so  that 
it  becomes  necessary  to  inquire  whether  knowl- 
edge of  the  defect  can  be  imputed  to  the 
defendant;  and  in  this  connection  we  have 
this  testimony  of  the  plaintiff:  "I  went  over 
this  sidewalk  every  week.  As  to  whether  I 
was  familiar  with  this  sidewalk  prior  to  the 
time  I  fell,  I  used  to  pass  there,  and  it  was 
always  in  pretty  bad  shape.  I  noticed  that. 
I  did  not  notice  the  particular  condition  of 
the  walk  at  the  place  I  fell.  I  was  not  refer- 
ring to  about  the  same  place  I  fell.  I  was  re- 
ferring to  all  along  the  sidewalk.  There 
were  several  breaks  further  up  and  down." 


Mrs.  Richards  testified:  "The  board  was 
broken  like  in  the  center,  kind  of  spHt  and 
raised  up  at  both  Bides.  *  *  *  I  picked 
up  the  board,  and  then  I  laid  it  down, 
*  *  •  because  I  thought  somebody  else 
would  fall  on  it.  When  the  board  was  laid 
against  the  fence  there  was  kind  of  a  hole 
under  where  the  board  had  been.  There 
were  two  parts  of  the  broken  board,  and  I 
think  one  was  a  little  longer  than  the  other. 
The  outside  portion  of  the  board  next  the 
street  was  a  little  higher  than  the  one  next 
the  fence.  When  I  picked  up  the  portion 
next  to  the  fence  the  portion  next  to  the 
street  was  still  lying  there,  kind  of  tilted  up 
from  the  outside  of  the  walk."  Miss  Christie 
Sullivan  testified:  "There  was  a  hole  in  the 
sidewalk.  I  fell  down  there  myseK  a  week 
before.  The  board  was  broken  hi  two,  and 
that  is  what  caused  the  hole  in  the  sidewalk." 
Margaret  Sullivan,  a  sister  of  Christie,  tes- 
tified that  she  was  with  her  sister  when  she 
fell,  and  that  the  board  was  broken. 

The  plaintiff  offered  in  evidence  sections 
5  and  19  of  Ordinance  No.  120  of  the  defend- 
ant city,  reading  as  follows: 

"Sec.  5.  It  shall  be  the  duty  of  the  street 
commissioner  to  inspect  all  sidewalks,  and 
keep  the  same  In  repair  and  In  a  safe  and 
passable  condition  and  to  Inspect  dally  the 
reports  of  the  police  officers  for  information 
relative  to  their  condition.  Whenever  a  side- 
walk needs  renewal  he  shall  report  the  same 
to  the  city  council,  giving  the  name  of  the 
street,  the  lot  and  block  number  or  other  de- 
scription and  the  name  of  the  owner,  if 
known." 

"Sec.  19.  It  shall  be  the  duty  of  the  city 
marshal  and  all  policemen  to  report  to  the 
street  commissioner  or  note  upon  their  dally 
reports  all  defects  In  sidewalks,  and  in  case 
of  accident  they  shall  report  the  particulars 
to  their  superior  officer,  together  with  the 
names  of  any  witnesses,  if  known  to  them." 

See  Leonard  v.  City  of  Butte,  25  Mont 
410-418,  65  Pac.  425. 

In  the  light  of  this  evidence  we  think  the 
question  whether  this  patent  defect  had  ex- 
isted for  such  a  length  of  time  as  to  charge 
the  defendant  city  with  notice  thereof  should 
have  been,  as  it  was,  submitted  to  the  jury. 

But  it  is  contended  by  the  counsel  for  ap- 
pellant that  the  testimony  of  the  witness 
Christie  Sullivan  was  improperly  admitted, 
for  the  reason  that  the  place  where  she  fell 
was  not  identified  as  being  the  same  place 
where  Mrs.  O'Flynn  was  injured.  Plaintiff 
testified  that  she  told  her  daughter  Mary 
where  she  fell,  and  that  the  place  was  in 
front  of  the  premises  No.  521  North  Wyoming 
street,  occupied  by  Charles  Ferns.  Mary  tes- 
tified that  she  afterwards  visited  the  place 
and  told  Christie  Sullivan  where  the  moth- 
er claimed  to  have  been  hurt  She  said:  "It 
was  521  North  Wyoming  street  that  mamma 
was  hurt,  and  I  told  her  [Christie]  the  place 
and  how  it  happened."  Christie  Sullivan  then 
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testified:  "She  [Mary]  told  me  -where  her 
mother  claimed  to  be  Injured.  I  know  521 
North  Wyoming  street,  Ferns'  place."  After 
describing  the  place  where  she  fell  she  con- 
tinued: "I  saw  this  plank  a  couple  of  days 
after  Mrs.  O'Flynn  fell,  and  the  condition  was 
just  about  the  same.  It  had  not  changed. 
*  *  •  There  might  have  been  other  brok- 
en places,  but  I  did  not  notice  them."  Pat- 
rick O'Flynn,  the  husband  of  plaintiff,  testi- 
fied that  he  examined  the  place  where  his 
wife  said  she  was  Injured,  that  he  examined 
the  broken  board,  and  that  there  was  no 
other  board  broken  in  front  of  No.  521  or  in 
the  immediate  vicinity  of  that  sidewalk.  It 
appears,  therefore,  that  Christie  Sullivan  had 
personal  knowledge  of  the  place  -where  she 
fell.  She  identified  it  as  in  front  of  No.  521 
North  Wyoming  street,  Chas.  Ferns'  place. 
This  being  the  same  place  where  plaintiff 
was  injured,  we  think  there  was  no  preju- 
dicial error  in  permitting  Mary  to  state  that 
she  told  Christie  where  Mrs.  O'Flynn  claimed 
to  have  been  injured,  especially  in  view  of 
the  fact  that  there  appears  to  have  been  no 
other  broken  board  in  the  Immediate  vicinity. 

Appellant  objects  to  instruction  No.  5, 
which  reads  as  follows:  "You  are  Instructed 
that  a  person,  in  the  exercise  of  ordinary 
care,  and  without  knowledge  of  any  defects 
in,  or  dangerous  condition  of,  the  sidewalk,  is 
entitled  to  rely  upon  the  presumption  that 
the  sidewalk  Is  in  an  ordinarily  safe  condi- 
tion for  travel,  and  that  they  are  not  ex- 
posing themselves  to  danger  while  walking 
thereon  and  thereover."  It  is  said  that  the 
court  should  have  told  the  jury  in  this  con- 
nection that  the  presumption  referred  to  is  a 
rebuttable  one,  "and  in  the  event  of  there 
being  evidence  showing  upon  the  part  of  the 
traveler  a  previous  knowledge  of  the  danger- 
ous condition  of  the  sidewalk  then  the  pre- 
sumption does  not  apply."  But  the  answer 
to  this  criticism  is  that  the  rule  of  law  is 
not  changed  in  any  event  by  knowledge  on 
plaintiff's  part.  The  rule  remains  the  same 
whether  applicable  to  the  particular  case  or 
not.  In  this  case  It  may  have  been  a  ques- 
tion whether  plaintiff  had  knowledge  of  the 
defect;  if  so,  that  was  for  the  jury  to  deter- 
mine, under  proper  instructions,  and  if  de- 
fendant's counsel  relied  upon  that  knowledge 
on  her  part  as  nullifying  the  effect  of  the 
presumption,  an  instruction  covering  the 
point  should  have  been  requested.  No  other 
complaint  is  made  of  this  instruction. 

It  is  said  of  instructions  Nos.  2,  8,  9,  and 
12  that  they  do  not  follow  the  issues  in  the 
case,  by  reason  of  the  fact  that  the  complaint 
fails  to  allege  that  the  defendant  had  notice 
or  knowledge  of  the  defect  In  the  sidewalk 
In  time  sufficient  to  have  repaired  the  same. 
The  allegations  of  the  complaint  are  that  the 
defendant  carelessly  and  negligently  permit- 
ted the  sidewalk  to  be  and  remain  in  a  dan- 
gerous and  unsafe  condition  "for  a  long  time" 
prior  to  the  date  of  the  injury,  and  that  this 


condition  of  the  sidewalk  was,  at  the  time  of 
the  injury  and  "for  a  long  time  prior  there- 
to, known  to  the  defendant"  The  allegations 
of  carelessness  and  negligence  negative  the 
idea  that  the  defect  was  not  known  to  the 
defendant  for  a  sufficient  length  of  time, 
prior  to  the  injury,  to  enable  repairs  to  be 
made,  and  in  each  of  the  instructions  last  re- 
ferred to,  the  court  covered  the  point  by  tell- 
ing the  Jury  that  the  defendant  must  have 
had  notice,  actual  or  constructive,  of  the  de- 
fective condition  for  a  sufficient  length  of 
time  prior  to  the  Injury  to  enable  it,  in  the 
exercise  of  reasonable  diligence,  to  repair  or 
remedy  the  same. 

Again,  it  is  said  that,  If  the  evidence  of 
Christie  Sullivan  was  admitted  on  the  theory 
of  constructive  notice  to  defendant  by  reason 
of  the  length  of  time  the  walk  was  out  of 
repair — and  we  understand,  from  reading 
the  record,  that  that  was  the  theory  of  the 
plaintiff  in  Introducing  it — then  that  testi- 
mony should  have  been  followed  by  proof 
that  the  condition  of  the  walk  remained  the 
same  from  the  time  that  she  fell  until  the 
date  of  the  injury  to  the  plaintiff.  Assuming 
that  defendant's  counsel  are  correct  In  their 
deduction,  the  contention  Is  disposed  of  by 
the  quotation  heretofore  made  from  the  tes- 
timony of  Christie  Sullivan.  She  testified 
that  two  days  after  Mrs.  O'Flynn  was  injur- 
ed the  plank  was  in  the  same  condition  as 
when  the  witness  fell.  We  think  this  testi- 
mony was  sufficient  to  warrant  the  court  in 
submitting  the  question  to  the  Jury. 

We  have  said  that  It  Is  apparent  to  us  from 
the  record  that  the  testimony  relating  to  the 
accident  to  Christie  Sullivan  was  admitted 
by  the  court  as  bearing  upon  the  length  of 
time  the  defect  had  existed  In  the  sidewalk, 
and  not  as  proof  of  the  dangerous  character 
of  the  walk.  Defendant  seems  to  argue,  al- 
though not  very  strenuously — perhaps  it  is 
merely  a  suggestion— that  the  testimony  was 
not  competent  for  any  purpose.  But  no  such 
objection  was  urged  at  the  trial.  The  witness 
was  asked  this  question:  "Now,  do  you  know 
of  anything  being  wrong  with  the  sidewalk 
at  that  particular  place  up  there  at  any  time 
prior  to  the  time  Mary  O'Flynn  told  you 
about  her  mother  being  hurt?"  "Mr.  Fores- 
tell:  Objected  to  for  the  reason  that  the  loca- 
tion and  time  are  not  fixed  and  for  that  rea- 
son It  Is  incompetent,  Irrelevant,  and  Imma- 
terial." After  the  witness  had  answered  that 
she  fell  there  herself  a  week  before,  because 
of  a  hole  in  the  sidewalk,  the  city  attorney 
said:  "Objected  to  as  incompetent,  Irrele- 
vant, and  immaterial,  and  move  that  the  an- 
swer be  stricken  out  for  the  reason  that  it  is 
too  remote."  It  appears,  therefore,  that  the 
objection  that  this  testimony  was  incompe- 
tent for  any  purpose,  either  as  bearing  upon 
notice  to  the  city  or  the  dangerous  character 
of  the  sidewalk,  was  never  urged  in  the  court 
below. 
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We  find  no  reversible  error  Iv  the  case,  and 
the  judgment  and  order  appealed  from  are 
therefore  affirmed. 

Affirmed. 

BRANTLY,  C.  J.,  and  HOLLOW  AY,  J., 
concur. 


CARLSON  v.  BARKER. 
(Supreme  Court  of  Montana.    Feb.  10.  1908.) 

1.  Appeal  —  Presentation  of  Grounds  of 
Review— Pleading— Complaint. 

In  an  action  to  recover  wages  due  for  serv- 
ices to  a  partnership  of  which  defendant  was 
a  member,  an  allegation  that  the  partners,  upon 
winding  up  their  affairs,  had  an  accounting,  and 
as  part  consideration  for  same  defendant  agreed 
to  pay  plaintiff  the  balance  due  him  from  the 
firm,  while  somewhat  indefinite  and  uncertain, 
sufficiently  stated  a  consideration  for  defend- 
ant's promise  to  pay  plaintiff  the  money  due 
him  from  the  firm,  as  against  an  objection  first 
made  on  appeal  that  the  complaint  did  not  state 
a  cause  of  action. 

5 Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  2.  Appeal  and  Error,  §§  1226-1240.] 

2.  Pleading  —  Uncertainty  —  Mode  of  Ob- 
jection. 

If  a  defendant  desires  a  complaint  to  be 
made  more  definite  and  certain,  the  proper 
course  is  to  file  a  special  demurrer  for  that  pur- 
pose in  the  trial  court. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  39,  Pleading,  §  518.] 

3.  Appeal  —  Review— Harmless  Erbob— In- 
structions. 

In  an  action  to  recover  wages  due  for  serv- 
ices to  a  partnership  of  which  defendant  was  a 
member,  he  having  agreed  to  pay  the  debt  upon 
a  final  settlement  between  the  partners,  an  in- 
struction that,  unless  defendant,  at  the  time  of 
making  the  promise,  had  funds  of  the  partner- 
ship sufficient  to  pay  the  debt,  there  was  no 
consideration  for  his  promise,  if  erroneous,  was 
harmless  error,  where  the  jury,  by  finding  for 
plaintiff,  must  have  found  that  defendant  did 
have  sufficient  funds  to  pay  the  debt. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  4225-4228,  4230.] 

4.  Frauds,  Statute  of  — Promise  to  Pat 
Debt  of  Another— Agreement  by  Part- 
ner to  Pay  Firm  Debt— Consideration. 

Civ.  Code,  §  3(512,  subd.  3,  provides  that  a 
promise  to  answer  for  the  antecedent  obliga- 
tion of  another  need  not  be  in  writing,  where 
the  promise  is  made  upon  a  consideration  bene- 
ficial to  the  promisor.  Upon  the  winding  up  of 
a  copartnership  of  which  defendant  was  a  mem- 
ber he  retained  certain  partnership  funds  and 
agreed  to  pay  plaintiff  a  debt  due  him  from  the 
firm.  Held,  that  defendant's  promise  was  upon 
a  consideration,  beneficial  to  himself  under  sec- 
tion 3012,  and  was  valid,  though  not  in  writing. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Frauds,  Statute  of,  §  54.] 

Appeal  from  District  Court,  Cascade  Coun- 
ty; J.  B.  Leslie,  Judge. 
Action  by  Emll  Carlson  against  David  L 

5.  Barker.  From  a  judgment  for  plaintiff 
and  order  denying  a  new  trial,  defendant  ap- 
peals. Affirmed. 

Downing  &  Stephenson,  for  appellant.  A. 
C.  Gormley,  for  respondent. 

SMITH.  J.  This  is  an  appeal  from  a  Judg- 
ment of  the  district  court  of  Cascade  county, 


and  an  order  denying  the  defendant  a  new 
trial.  The  jury  returned  a  verdict  In  favor 
of  the  plaintiff  for  the  full  amount  demanded 
in  the  complaint.  It  is  believed  that  a  refer- 
ence to  the  pleadings  and  the  charge  of  the 
court  will  be  sufficient  to  explain  the  nature 
of  the  action  and  the  questions  Involved  on 
the  appeal,  without  any  extensive  recital  of 
the  evidence.  The  complaint  reads  as  fol- 
lows: 

"The  plaintiff  complains  of  the  defendant 
and  alleges: 

"First.  That  during  the  times  hereinafter 
mentioned  the  defendant.  David  L.  S.  Barker, 
and  one  Nels  Carlson,  and  one  Olaf  Llnd- 
quist.  were  Interested  together  as  partners 
in  a  certain  lease  upon  the  Ripple  quartz  lode 
mining  claim,  near  Neihart.  Cascade  county. 
Mont.,  the  defendant.  David  L.  S.  Barker, 
owning  a  one-half  interest  In  said  lease  and 
the  said  Nels  Carlson  and  Olaf  Lindquist 
each  owning  a  one-quarter  Interest  in  said 
lease. 

"Second.  That  on  or  about  the  9th  day 
of  July,  1003,  the  plaintiff  was  hired  and  em- 
ployed as  a  miner  by  the  said  lessees.  David 
L.  S.  Barker.  Nels  Carlson,  and  Olaf  Lind- 
quist. to  work  in  the  said  Ripple  mine,  so 
leased  by  them,  and  was  to  receive  the  usual 
and  customary  wages  of  three  and  one-half 
dollars  ($3.50)  per  day ;  that  the  plaintiff 
continued  to  work  for  said  parties  as  afore- 
said until  on  or  about  the  1st  day  of  April, 
1904 ;  that  the  value  of  his  services  at  three 
and  one-half  dollars  ($3.50)  per  day  amounted 
to  eight  hundred  seventeen  dollars  and 
twenty-five  cents  ($817.25) ;  that  the  plaintiff 
has  received  from  time  to  time,  on  account 
of  said  services,  the  sum  of  five  hundred 
twenty-seven  dollars  and  thirty-eight  cents 
($527.38),  leaving  a  balance  due  and  unpaid 
of  two  hundred  eighty-nine  dollars  and  eighty- 
seven  cents  ($280.87). 

"Third.  That  when  the  said  lessees  of  the 
Ripple  mine  ceased  to  work  the  same  under 
their  said  lease  on  or  about  the  10th  day  of 
April,  1904.  they  had  a  settlement  and  ac- 
counting of  all  their  business  connected  with 
said  lease,  and  on  said  settlement  and  ac- 
counting, and  as  part  consideration  for  the 
same,  the  defendant,  David  L.  S.  Barker, 
promised  and  agreed  to  pay  the  plaintiff  the 
said  balance  of  two  hundred  eighty-nine  dol- 
lars and  eighty-seven  cents  ($289.87),  due  and 
unpaid  him  as  aforesaid. 

"Fourth.  That  the  said  sum  of  two  hundred 
eighty-nine  dollars  and  eighty-seven  cents 
($289.87)  has  not  been  paid  nor  has  any  part 
thereof;  that  the  defendant  has  refused  to 
pay  the  same,  though  payment  thereof  has 
been  demanded  of  him  by  the  plaintiff." 

There  was  no  demurrer  on  the  part  of  the 
defendant,  but  an  answer  was  filed  denying 
each  and  every  allegation  of  the  complaint. 
The  court  charged  the  jury  as  follows: 

"You  are  instructed  that  the  defendant  in 
this  case  has  denied  all  of  the  allegations  of 
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the  complaint,  and  before  the  plaintiff  can 
recover  In  this  case  he  must  prove  by  a  pre- 
ponderance of  the  testimony  that  the  copart- 
nership between  the  defendant,  Nels  Carlson, 
and  Olaf  Lindqulst,  existed,  and  during  its 
existence  that  the  plaintiff  worked  for  said 
partnership,  as  alleged  in  the  complaint,  at 
the  price  of  $3.50  a  day,  that  a  balance  re- 
mains due  the  plaintiff  unpaid  of  $280.87,  that 
when  said  partnership  ceased  to  work  said 
lease  the  said  partners  had  a  settlement  and 
accounting  of  all  their  business  connected 
with  said  lease,  and  as  a  part  consideration 
that  defendant  had  moneys  in  his  hands  be- 
longing  to  said  copartnership,  and  promised 
and  agreed  with  his  copartners  to  pay  the  bal- 
ance of  $280.87  alleged  to  be  due  the  plain- 
tiff; and,  if  you  find  the  facts  to  be  as  set 
forth  in  this  instruction,  it  will  be  your  duty 
to  return  a  verdict  for  the  plaintiff  for 
$280.87.  with  interest  at  the  rate  of  8  per 
cent,  per  annum  from  the  2d'  of  August,  1006, 
unless  you  find  from  a  preponderance  of  the 
testimony  the  facts  to  be  as  set  forth  in  the 
next  Instruction. 

"You  are  further  Instructed  that,  although 
you  find  from  the  evidence  that  the  defendant, 
David  L.  S.  Barker,  and  Nels  Carlson  made 
an  agreement  by  which  David  L.  S.  Barker 
agreed  to  pay  the  plaintiff  the  sum  of  $280.87, 
If  you  should  further  find  that  before  the  said 
Kmil  Carlson,  the  plaintiff  herein,  released 
the  copartnership  from  said  Indebtedness,  not 
notifying  the  said  David  L.  S.  Barker  of  his 
acceptance  of  him  for  the  payment  of  said 
moneys,  the  said  Nels  Carlson  and  the  said 
David  L.  S.  Barker  made  another  agreement 
by  which  the  said  David  L.  S.  Barker  paid 
the  moneys  In  his  hands  to  Nels  Carlson  in- 
stead of  paying  them  to  Emil  Carlson,  In  that 
event  you  are  Instructed  to  find  a  verdict 
for  the  defendant  in  this  case. 

"It  is  not  necessary,  in  order  to  make  de- 
fendant liable,  that  he  should  have  made  to 
the  plaintiff  the  promise  to  pay  said  $280.87, 
but  a  promise  in  consideration  of  his  having 
funds  belonging  to  said  copartnership  suf- 
ficient to  pay  the  same  and  made  to  his  co- 
partner, Nels  Carlson,  in  a  settlement  of  the 
copartnership  affairs,  with  authority  In  Nels 
Carlson  to  make  such  settlement  from  his  co- 
partner Lindqulst,  would  be  sufficient  to  bind 
the  defendant  so  far  as  the  promise  Is  con- 
cerned. 

"You  are  instructed  that  It  is  not  sufficient 
for  you  to  find  that  the  sum  of  $280.87  was 
due  and  owing  to  the  plaintiff  from  the  firm 
of  Carlson  &  Co.,  but  that,  in  order  to  find  for 
the  plaintiff  In  this  case,  you  must  find  also 
that  the  partners,  David  L.  S.  Barker,  Nels 
Carlson,  and  Olaf  Lindqulst.  had  a  settle- 
ment, and  that  in  consideration  of  such  settle- 
ment the  defendant,  David  L.  S.  Barker, 
promised  and  agreed  to  pay  Emii  Carlson  the 
said  sum  of  $280.87,  and,  unless  you  find 
that  there  was  such  a  settlement  and  such  an 
agreement  upon  the  part  of  the  defendant, 


David  L.  S.  Barker,  you  are  instructed  to 
find  a  verdict  for  the  defendant. 

"You  are  Instructed  further  that,  unless 
you  find  that  the  defendant,  David  L.  S. 
Barker,  had  moneys  In  his  possession  amount- 
ing to  $280.87,  belonging  to  the  firm  of  Carl- 
son &  Co.,  that  there  would  be  no  considera- 
tion for  an  agreement  upon  his  part  to  pay 
the  sum  to  the  said  Nels  (EmilV)  Carlson, 
plaintiff  herein." 

It  will  be  seen  from  the  foregoing  that  the 
cause  was  tried  upon  the  theory  that  para- 
graph 3  of  the  complaint  was  a  necessary  and 
material  part  thereof,  without  which  the 
complaint  did  not  state  a  cause  of  action, 
and  that  the  defendant  was  not  severally 
liable  to  the  plaintiff,  and  could  not  be  sued 
alone  for  the  partnership  debt  as  such.  We 
shall  not  examine  the  correctness  of  this 
theory,  but  shall  treat  the  case  as  it  was 
treated  In  the  district  court. 

The  first  contention  of  the  appellant  Is 
that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  because 
paragraph  3,  "construed  most  favorably  to 
the  plaintiff,  does  not  state  any  considera- 
tion for  the  promise  of  the  defendant  to 
pay."  We  cannot  agree  with  appellant's 
counsel  in  this  view.  Paragraph  3  does  state, 
in  a  general  way,  that  there  was  a  con- 
sideration and  what  that  consideration  was. 
It  is  true  that  it  does  not  state  in  detail 
what  the  arrangement  between  the  parties 
was.  If  the  defendant  desired  to  have  the 
complaint  made  more  definite  and  certain  in 
this  regard,  he  should  have  raised  the  point 
by  special  demurrer  in  the  court  below. 

The  district  judge  instructed  the  jury  that 
before  the  plaintiff  was  entitled  to  recover 
he  must  show  by  a  preponderance  of  the 
testimony  (1)  that  the  so-called  copartner- 
ship composed  of  Barker,  Nels  Carlson,  and 
Lindqulst  existed ;  that  during  Its  existence 
the  plaintiff  worked  for  it,  as  alleged  in  the 
complaint,  at  the  price  of  $3.50  a  day,  and  a 
balance  remained  due  and  unpaid  to  him  of 
$280.87 ;  (2)  that  the  simple  promise  of  the 
defendant  Barker  to  pay  this  amount  to  the 
plaintiff  was  not  sufficient  to  warrant  a 
verdict  for  the  plaintiff,  but  the  jury  must 
go  further  and  find  that  at  the  time  of 
making  the  promise  the  defendant  had  funds 
in  his  bands  belonging  to  the  copartnership 
sufficient  to  pay  the  amount;  that  unless 
Barker  did  have  funds  to  that  amount  there 
would  be  no  consideration  for  his  agree- 
ment to  pay  the  plaintiff.  Whether  the 
court  below  was  right  or  wrong  In  imposing 
this  additional  limitation  upon  the  plaintiff's 
right  to  recover  Is  Immaterial,  because  the 
Jury  found  for  the  plaintiff,  and  must  have 
found  that  the  defendant  did  have  this 
amount  in  his  hands  at  the  time  he  made 
the  agreement  with  Nels  Carlson,  his  co- 
partner. 

It  only  remains  to  be  ascertained  whether 
there  is  any  testimony  warranting  such  a 
finding.    An  examination  of  the  testimony 
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of  Nels  Carlson  discloses  the  fact  that  he 
testified  that  at  the  time  Barker  promised 
to  pay  the  plaintiff's  claim  they  were  en- 
gaged In  an  effort  to  finally  adjust  the  affairs 
of  the  copartnership;  that  It  was  ascertained 
that  the  firm  owed  the  sum  of  $852.11,  of 
which  Barker  agreed  to  pay  one  half,  and 
Nels  Carlson  and  Liudqulst  the  other  half; 
that  at  this  time  Barker  had  in  bis  posses- 
sion the  sum  of  $471.69  belonging  to  the  part- 
nership, being  the  proceeds  of  certain  ore 
sold  by  the  firm  to  the  East  Helena  smelter ; 
that  In  the  settlement  this  fact  was  taken 
into  consideration,  and  the  portion  of  the 
debts  Barker  was  to  pay  was  ascertained 
and  adjusted  on  the  basis  of  his  retention  of 
the  whole  amount  received  from  the  smelter. 
There  is  no  other  matter  involved  In  the  ap- 
peal save  this  one  question  of  fact.  The 
district  court  submitted  the  case  to  the  jury 
upon  this  theory,  and  the  jury  resolved  the 
issue  in  favor  of  the  plaintiff.  The  defend- 
ant does  not  complain  of  the  instructions  of 
the  court,  but  insists  that  the  promise  of 
Barker,  made  to  his  copartner,  to  pay  tbe 
plaintiff's  claim,  was  without  consideration 
and  within  the  statute  of  frauds,  because  not 
in  writing. 

We  may  assume,  in  passing,  that  Barker 
was  not  severally  liable  for  the  plaintiff's 
claim,  although.  In  the  light  of  sections 
3250  and  1940  of  the  Civil  Code,  there  may 
be  grave  doubts  upon  that  subject,  and  we 
do  not  resolve  them;  but  there  can  be  no 
doubt  that  under  the  testimony  of  Nels  Carl- 
son, stamped  as  true  by  the  verdict  of  the 
jury,  an  independent  consideration  passed 
to  the  defendant,  Barker,  and  that  his  agree- 
ment to  pay  the  claim  was  a  good  promise, 
by  virtue  of  the  provisions  of  section  3012  of 
the  Civil  Code,  which  reads  as  follows:  "A 
promise  to  answer  for  the  obligation  of  an- 
other, in  any  of  the  following  cases,  is  deem- 
ed an  original  obligation  of  the  promisor, 
and  need  not  be  in  writing:  *  *  *  (3) 
Where  the  promise  being  for  an  antecedent 
obligation  of  another  *  *  *  is  made  up- 
on a  consideration  beneficial  to  the  promisor, 
whether  moving  from  either  party  to  the 
antecedent  obligation,  or  from  another  per- 
son." See  McCormlck  v.  Johnson,  31  Mont. 
2GG.  78  Pac.  500. 

The  Judgment  and  order  appealed  from  are 
affirmed. 

Affirmed. 

BRANTLY,  C.  J.,  and  HOLLO  WAY,  J., 
concur. 


RAYMOND  v.  BLANCGRASS  et  al. 

(Supreme  Court  of  Montana.    Feb.  1,  1908.) 

1.  Pleading— Demurrer  —  Hearing  —  Com- 
plaint—Statement of  Cause— Sufficien- 
cy. 

In  determining  whether  a  complaint  states 
a  cause  of  action  or  entitles  plaintiff  to  any  re: 


lief,  matters  of  form  and  allegations  that  are 

irrelevant  or  redundant  will  be  disregarded, 
and  if  upon  any  view  plaintiff  is  entitled  to  any 
relief,  the  pleading  will  be  sustained. 

I  Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  Si  45.  06-75,  555.] 

2.  Trover    and     Conversion —  Grounds  — 

Title  and  Right  of  Possession. 

A  complaint  which  alleges  that  defendants 
at  a  certain  time  and  place  combined  and  con- 
spired together  to  hinder  and  defraud  plaintiff 
in  her  rights  in  her  husband's  property,  that 
while  she  had  an  action  pending  against  her 
husband  for  separate  maintenance  they  wrong- 
fully took  and  carried  away  certain  sheep  then 
and  there  the  property  of  her  husband  and  in 
his  possession,  does  not  state  a  cause  of  action 
for  conversion,  for  in  such  an  action  plaintiff 
must  allege  and  prove  a  general  or  special 
ownership  in  the  property  and  a  right  to  the 
immediate  possession  of  it  at  the  time  of  the 
ir. i lawful  talcing. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  I  197.] 

3.  Equity— Decree— Nature— Judgment. 

While  decrees  in  equity  often  extend  to 
matters  beyond  the  purview  of  judgments  at 
law,  they  are  nevertheless  judgments  within 
Code  Civ.  Proe.  $  1000.  defining  a  judgment  as 
the  final  determination  of  the  rights  of  the  par- 
ties in  an  action  or  proceeding,  and,  so  far  as 
the  decree  awards  a  recovery  of  money,  it  is 
in  nowise  different  from  judgments  at  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Equity,  §§  932-940.] 

4.  Judgment— Lien— Decree  in  Equity. 

Where  properly  docketed,  a  decree  in  equity 
becomes  a  lien  upon  the  real  estate  of  the  judg- 
ment debtor. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30.  Judgment,  §  1322. J 

5.  Equity— Decree— Enforcement  —  Statu- 
tory Provisions — Execution. 

Under  Code  Civ.  Proc.  8  1214,  providing 
that  when  a  judgment  is  for  money  it  may  be 
enforced  by  a  writ  of  execution,  and  section 
1825  providing  that,  whenever  an  order  for  the 
payment  of  a  sum  of  money  is  made  by  the 
court  pursuant  to  provisions  of  the  Code,  it 
may  be  enforced  by  execution  in  the  same  man- 
ner as  if  it  were  a  judgment,  a  decree  in  equity 
for  the  payment  of  money  may  be  enforced  by 
execution  in  the  same  manner  as  a  judgment  in 
an  action  at  law. 

[Ed.  Note.— For  eases  in  point,  see  Cent  Dig. 
vol.  19,  Equity,  §§  1053,  1055.] 

6.  Same— Appropriate  Process— Execution. 

When  no  method  is  specifically  provided 
for  enforcing  a  decree  in  equity  for  the  pay- 
ment of  money,  the  court  would  be  authorized 
to  enforce  it  by  execution  as  the  most  effective 
process  in  view  of  Code  Civ.  Proc.  6  205,  pro- 
viding that,  when  jurisdiction  is  conferred  on  a 
court,  all  the  means  necessary  to  carry  it  into 
effect  are  also  given,  and  if  the  course  of  pro- 
ceeding is  not  specifically  pointed  out  any  suit- 
able process  may  be  adopted. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  19.  Equity,  §§  1053-1055.] 

7.  Husband  and  Wife  —  Separate  Main- 
tenance of  Wife— Decree— Right  of  En- 
forcement. 

Where  a  wife  recovers  a  judgment  against 
her  husband  for  separate  maintenance,  she  be- 
comes his  creditor  for  the  amount  adjudged  due 
at  the  time,  and  for  amounts  accruing  from 
month  to  month,  occupies  toward  him  the  posi- 
tion of  any  other  creditor,  is  entitled  to  the 
same  relief  in  equity  if  she  seeks  the  satisfac- 
tion of  her  claim,  and  may  maintain  an  action 
at  law  upon  any  ground  available  to  any  other 
creditor. 
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8.  Tobts  —  Preventing  Satisfaction  or 
Creditor's  Claim. 

A  creditor  who  haa  been  prevented  from 
having  satisfaction  of  his  claim  by  the  wrong- 
ful act  of  a  third  person  acting  with  or  inde- 
pendently of  the  debtor  may  maintain  an  ac- 
tion for  damages  against  such  person  for  the 
value  of  the  property  put  beyond  the  creditor's 
reach. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  45,  Torts,  8*  14,  15.] 

9.  Same— Necessity  or  Special  Injury. 

A  judgment  creditor  has  no  cause  of  action 
against  one  who  has  conspired  to  defeat  his 
judgment,  unless  he  can  show  some  special 
injury  different  from  that  suffered  by  other 
creditors. 

10.  Husband  and  Wife  —  Separate  Main- 
tenance —  Decree  —  Enforcement  —  Ac- 
tions Against  Third  Persons. 

One  who  has  obtained  a  decree  against  her 
husband  for  separate  maintenance  cannot  sue 
others  to  recover  damages  for  conspiracy  during 
the  pendency  of  that  suit  to  defeat  the  suit  and 
make  ineffective  the  decree  which  might  be 
obtained  therein  by  removing  the  property  of 
plaintiff's  husband,  since  prior  to  a  decree  the 
husband  would  not  be  her  debtor. 

11.  Creditor's  Bill— Grounds. 

A  complaint  alleged  that  defendants,  by 
the  conversion  of  certain  property  of  plaintiff's 
husband,  conspired  to  render  ineffective  any 
decree  which  might  be  recovered  in  a  separate 
maintenance  suit  pending  at  the  time  of  the 
alleged  conversion,  but  there  was  no  allegation 
that  the  husband  was  involved  in  the  conver- 
sion, that  plaintiff  had  acquired  a  lien  on  the 
property,  nor  that  there  was  a  trust  in  her 
favor.  Held,  that  the  complaint  was  not  good 
as  a  creditor's  bill. 

12.  Discoveby—  Bill  op  Discovery— 
Grounds. 

A  complaint  which  alleges  that  defendants 
conspired,  pending  a  suit  by  plaintiff  against 
her  husband  for  separate  maintenance,  to  de- 
fraud plaintiff  of  her  rights  in  her  husband's 
property  and  to  render  ineffective  any  decree 
which  might  be  obtained  against  him,  and 
wrongfully  took  and  carried  away  certain  prop- 
erty of  her  husband  then  in  his  possession  to 
plaintiff's  damage,  etc.,  is  not  good  as  a  bill  of 
discovery,  since  the  relation  of  the  parties  to- 
ward the  subject-matter  of  the  controversy  is 
clearly  understood,  and  no  discovery  is  neces- 
sary. 

13.  Equity— Subjects  op  Equity  Jurisdic- 
tion —  Torts  —  Recovery  by  Creditor  of 
Person  Injured. 

Where  property  of  a  debtor  has  been  con- 
verted by  third  persons,  the  creditor  cannot 
sue  and  recover  in  equity  from  such  persons  on 
the  mere  ground  that  he  is  a  creditor  and  that 
the  debtor  has  no  other  property. 

14.  Execution— Sale— Right  of  Purchaser 
—Statutory  Provisions— Construction. 

Code  Civ.  Proc.  §  1232,  relating  to  sher- 
iff's sale  under  execution,  provides  that,  when 
the  purchaser  of  any  "real  property,  not  capa- 
ble of  manual  delivery,  pays  the  purchase  mon- 
ey, the  officer  making  the  sale  must  execute  and 
deliver  to  him  a  certificate  of  sale.  Section 
1233  and  the  following  sections  direct  the  sheriff 
relative  to  the  sale  of  real  estate  and  provide 
for  redemption.  Held,  that  the  word  "real"  In 
section  1232  was  used  by  mistake,  and  the  word 
"personal"  should  be  substituted  therefor  in 
the  application  of  the  section. 

15.  Equity— Adequacy  of  Legal  Remedy. 
Civ.  Code.  8  4062.  subsec.  3.  provides  that 

"personal  properly"  includes  things  in  action. 
Code  Civ.  Froc.  §  1218.  provides  that  all  prop- 
erty or  any  interest  therein  of  the  judgment 
debtor  not  exempt  by  law  is  liable  to  execution, 
and  all  property  not  capable  of  manual  delivery 
may  be  attached  on  execution  in  like  manner  as 


on  writs  of  attachment.  Section  1224  requires 
the  sheriff  to  execute  a  writ  by  collecting  or 
selling  the  things  in  action,  etc.  Section  1232 
provides  that  the  officer  making  the  sale  must 
execute  and  deliver  to  the  purchaser  of  real 
(personal)  property  not  capable  of  manual  de- 
livery a  certificate  of  sale  upon  payment  of  the 

nrchase  money.  Section  895,  as  amended  by 
ws  1899.  p.  139,  provides  for  attachment  of 
debts,  credits,  and  other  personal  property  not 
capable  of  manual  delivery  by  serving  upon  the 
debtor  or  person  responsible  a  copy  of  the  writ, 
etc.  fleZd',  that  a  wife  who  obtained  a  judgment 
against  her  husband  for  separate  maintenance 
had  a  remedy  against  persons  who  had  con- 
verted the  husband's  property  by  execution 
against  her  husband  to  collect  amounts  due  un- 
der her  judgment  under  which  his  claim  against 
such  persons  might  have  been  sold  and  bought 
in  by  her,  whereupon  she  could  sue  them  at  law. 
and  that  she  could  not  otherwise  maintain  an 
action  against  them  in  equity,  since  equity  will 
aid  only  where  an  adequate  remedy  is  not  found 
in  the  provisions  of  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig- 
vol.  19,  Equity,  88  151-155.] 

Appeal  from  District  Court,  Lewis  and 
Clark  Comity;  J.  M.  Clements,  Judge. 

Action  in  equity  by  Mary  Raymond  against 
John  Blancgra8s  and  others.  From  a  judg- 
ment for  plaintiff,  John  Blanegrass  and  Phil- 
ip Chevalier  appeal.  Reversed. 

Albert  I.  Loeb,  Walsh  &  Nolan,  and  I. 
Parker  Veazey,  Jr.,  for  appellant*  E.  A. 
Carleton,  for  respondent. 

BRANTLY,  C.  J.  It  is  alleged  in  the  com- 
plaint herein  that  on  April  29, 1904,  the  plain- 
tiff, in  an  action  brought  for  that  purpose 
against  her  husband,  Pierre  Raymond,  in  the 
district  court  of  Lewis  and  Clark  county, 
obtained  a  decree  providing  for  the  separate 
maintenance  of  herself  and  her  four  minor 
children,  which  the  decree  awarded  to  her 
custody;  that  the  decree  directed  the  hus- 
band to  pay  to  her  monthly,  and  on  the  first 
day  of  every  month  thereafter  during  the 
Joint  lives  of  plaintiff  and  defendant,  or  until 
reconciliation  should  be  effected,  or  until  the 
further  order  of  the  court,  the  sum  of  $80; 
that  it  further  directed  that  the  defendant 
forthwith  pay  to  her  the  sum  of  $50  to  pur- 
chase necessary  clothing  for  the  plaintiff  and 
her  children,  and  also  an  additional  sum  of 
$48  to  pay  rent  then  due  and  owing  by  the 
plaintiff;  that  none  of  said  sums  have  been 
paid  by  the  defendant,  or  any  one  in  his  be- 
half, but  are  long  past  due;  and  that  the  said 
defendant  Is  wholly  Insolvent,  has  no  other 
property  within  the  Jurisdiction  of  the  court 
out  of  which  the  sums  so  awarded  may  be 
realized,  and  is,  and  has  been  since  soon 
after  the  rendition  of  the  decree,  a  nonresi- 
dent of  the  state  of  Montana.  It  is  then  al- 
leged as  follows:  "(5)  Plaintiff  further  avers: 
That  no  reconciliation  has  ever  taken  place 
between  her  and  her  said  husband,  Pierre 
Raymond,  and  there  Is  no  likelihood  that  any 
will  ever  occur  between  them.  That  ever 
since  said  decree  of  separate  maintenance 
was  entered  the  said  Pierre  Raymond  has  ut- 
terly failed  and  neglected  to  contribute  in 
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any  manner  whatsoever  to  the  support  or 
maintenance  of  the  plaintiff  or  her  said  mi- 
nor children,  nor  has  he  communicated  with 
them  In  any  way,  but  has  utterly  abandon- 
ed this  plaintiff  and  her  said  children.  (6) 
That  such  proceedings  were  had  in  this  court 
under  and  by  virtue  of  said  decree  of  sep- 
arate maintenance.  That  the  visible  and 
known  property  of  said  Pierre  Raymond,  aft- 
er he  had  departed  without  this  state  and 
had  refused  and  failed  to  comply  with  said 
decree,  was  set  apart  by  the  court  for  the 
benefit  of  plaintiff  and  her  said  minor  chil- 
dren in  order  to  carry  out  and  make  effect- 
ual the  provisions  of  said  decree,  but  that  the 
funds  derived  from  the  sale  of  said  property 
of  said  Pierre  Raymond  have  become  almost 
exhausted,  and  will,  in  a  very  short  period 
of  time,  be  wholly  consumed,  thereby  leav- 
ing plaintiff  and  her  said  minor  children 
without  any  means  of  support,  as  this  plain- 
tiff Is  without  any  other  property  or  means 
of  her  own.  (7)  Plaintiff  avers  that  she 
brings  this  suit  In  behalf  of  herself  and  her 
said  minor  children  to  enable  her  to  provide 
the  means  for  her  and  their  support  and  to 
secure  to  her  and  them  the  rights  and  bene- 
fits to  which  they  are  entitled  under  and  by 
virtue  of  the  aforesaid  decree.  (7a)  Plaiutiff 
further  avers:  That  on  or  about  March  10, 
1904,  at  Lewis  and  Clark  county,  in  the  state 
of  Montana,  these  defendants  combined,  con- 
nived, and  conspired  together  to  hinder,  de- 
lay and  defraud  the  plaintiff  of  her  rights 
in  the  property  of  her  said  husband,  and 
said  defendants  combined,  connived,  and  con- 
spired together  to  defeat  the  plaintiff  in  her 
said  suit  for  separate  maintenance  against 
her  husband,  which  was  then  pending  in 
this  court,  as  these  defendants  well  knew, 
to  make  ineffectual  any  decree  which  she 
might  obtain  against  her  husband.  And  so  it 
was  that  at  the  time  and  place  aforesaid 
these  defendants  unlawfully  and  wrongfully 
took  and  carried  away  150  head  of  sheep, 
of  the  particular  kind  kuown  as  wethers,  then 
and  there  the  property  of  the  said  Pierre 
Raymond  and  in  his  possession,  and  which 
said  wethers  were  of  the  value  of  $1)00,  and 
converted  and  disposed  of  the  same  to  their 
own  use  to  the  damage  of  plaintiff  in  the  sum 
of  $1)00.  (8)  That  in  the  unlawful  taking  and 
converting  of  said  150  head  of  wethers,  as 
aforesaid,  the  defendants  have  been  guilty  of 
fraud,  oppression,  and  malice."  The  prayer 
demands  Judgment  for  the  sum  of  $900,  with 
interest  on  this  sum  since  March  10,  1904, 
and  costs  of  suit,  and  that  the  amount,  when 
recovered,  be  devoted  by  the  court  to  the  pay- 
ment of  the  sums  awarded  plaintiff  under 
the  decree.  The  defendants  in  their  answers 
admit  the  rendition  of  the  decree,  as  alleged, 
but  put  in  issue  all  the  other  allegations  of 
the  complaint.  At  the  commencement  of  the 
trial  the  defendants  objected  to  the  intro- 
duction of  any  evidence  in  support  of  the  al- 
legations of  the  complaint  on  the  ground  that 


they  do  not  state  a  cause  of  action.  The 

objection  was  overruled.  At  the  close  of 
plaintiff's  case  the  defendants  made  separate 
motions  for  nonsuit,  basing  their  motions 
upon  the  same  ground  upon  which  their  ob- 
jection was  made.  The  motion  of  defendant 
Blaise  was  sustained,  and  the  cause  dismiss- 
ed as  to  him.  Those  of  the  other  defendants 
were  denied.  The  latter  declined  to  offer  any 
evidence.  The  court  submitted  the  case  to 
the  jury  for  two  special  findings,  viz.,  wheth- 
er the  defendants  converted  the  sheep,  and 
what  was  their  value  at  the  time  of  the  con- 
version. The  jury  having  found  that  the  de- 
fendants were  guilty  of  the  conversion,  and 
that  the  sheep  were  of  the  value  of  $712.50, 
judgment  was  rendered  and  entered  in  favor 
of  plaintiff  for  this  sum,  with  Interest  and 
costs.  The  defendants  Biancgrass  and  Cheva- 
lier have  appealed  from  the  judgment  and 
an  order  denying  them  a  new  trial. 

The  question  submitted  for  decision  is 
whether  the  complaint  states  facts  sufficient 
to  warrant  any  relief.  It  is  not  clear  from 
an  Insi>ectiou  of  It  whether  it  attempts  to 
state  a  cause  of  action  for  a  conversion,  or 
one  for  damages  in  the  nature  of  an  action 
on  the  case  for  the  wrongful  conduct  of  de- 
fendants, by  which  plaintiff  has  been  prevent- 
ed from  having  satisfaction,  pro  tanto,  of  her 
judgment,  or  whether  the  plaintiff  has  at- 
tempted to  invoke  the  aid  of  equity  to  reach 
an  asset  of  her  husband  which  cannot  be 
reached  by  the  ordinary  process  of  execution. 
The  form  In  which  an  action  is  brought  is  of 
no  consequence;  nor  does  it  matter  that  the 
complaint  contains  allegations  not  appropri- 
ate to  the  purpose  sought  to  be  attained.  In 
determining  the  issue  of  law  presented  by  a 
general  demurrer  to  the  complaint,  or  by  any 
other  appropriate  method  of  raising  the  ques- 
tion— as  here,  by  an  objection  to  the  admis- 
sion of  evidence  at  the  trial,  on  the  ground 
that  the  facts  stated  do  not  warrant  any  re- 
lief— matters  of  form  will  be  disregarded,  as 
well  as  allegations  that  are  Irrelevant  or  re- 
dundant; and  if,  upon  any  view,  the  plaintiff 
is  entitled  to  relief,  the  pleading  will  be  sus- 
tained. Donovan  v.  McDevitt,  36  Mont.  — , 
92  Pac.  49. 

We  inquire,  first,  whether  the  complaint 
states  a  cause  of  action  In  conversion.  In 
such  an  action  the  plaintiff  must  allege  and 
prove  a  general  or  special  ownership  in  the 
property  and  a  right  to  the  Immediate  pos- 
session of  it  at  the  time  of  the  unlawful  tak- 
ing by  defendant.  Harrington  v.  Stromberg- 
Mullins  Co.,  29  Mont  157,  74  Pac.  413;  Glass 
v.  Basin  &  Bay  State  Min.  Co.,  31  Mont.  21. 
77  Pac.  302.  The  allegations  of  the  complaint 
here  do  not  meet  this  requirement.  It  is  no- 
where alleged  that  the  plaintiff  was  the  own- 
er of  the  sheep  at  the  time  of  the  conversion, 
nor  that  she  had  any  special  property  in  them, 
nor  that  she  was  in  possession  of  them.  In- 
deed, the  contrary  appears,  for  It  Is  alleged 
that  "these  defendants  unlawfully  and  wrong- 
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fully  took  and  carried  away  150  head  of  sheep 
*  *  *  then  and  there  the  property  of  the 
said  Pierre  Raymond,  and  In  his  possession," 
etc.  The  Idea  that  plaintiff  had  any  interest 
in  them,  even  by  possession,  is  thus  excluded. 
Further,  the  conversion  took  place  prior  to 
the  rendition  of  the  decree,  and  it  is  not  al- 
leged that  the  cause  of  action  arising  out  of  It 
was  set  apart  to  the  plaintiff  under  the  terms 
of  the  decree,  supposing  this  could  have  been 
effectively  done.  Does  it,  then,  state  a  cause 
of  action  for  damages,  upon  the  theory  that, 
by  the  wrongful  acts  of  the  defendants,  the 
plaintiff  has  been  prevented,  in  part,  from 
having  satisfaction  of  her  judgment  against 
her  husband?  Just  here  it  may  be  observed 
that  the  result  of  the  action  for  separate 
maintenance  was  a  personal  Judgment  against 
Raymond  which  could  be  enforced  by  execu- 
tion as  any  other  judgment.  "A  judgment  is 
the  final  determination  of  the  rights  of  the 
parties  in  an  action  or  proceeding."  Code  Civ. 
Proc.  8  1000.  While  decrees  in  equity  often 
extend  to  and  cover  matters  entirely  beyond 
the  purview  of  judgments  at  law,  they  are 
nevertheless  Judgments  within  the  definition 
of  the  statute,  supra,  and,  so  far  as  they 
award  in  any  case  a  recovery  of  money,  they 
are  in  nowise  different  from  judgments  at 
law.  In  legal  effect  there  is  no  distinction. 
5  Eney.  Pleading  &  Practice,  489.  When 
properly  docketed  they  become  liens  upon  the 
real  estate  of  the  debtor.  They  are  enforced 
by  execution  Just  as  are  judgments  in  legal 
actions.  Code  Civ.  Proc.  §  1214.  An  or- 
der directing  the  payment  of  money  is,  pro 
b«?c  vice,  a  judgment,  and  may  be  enforced 
by  execution.  Code  Civ.  Proc.  §  1825.  Even 
if  the  statute  did  not  contain  this  specific  pro- 
vision, the  court  would  adopt  the  most  appro- 
priate process.  Code  Civ.  Proc.  §  205.  And 
it  cannot  be  doubted  that  the  execution  would 
be  most  effective  and  appropriate.  The  plain- 
tiff, then,  by  the  recovery  of  her  Judgment 
against  her  husband,  became  his  creditor  for 
the  amount  adjudged  to  be  due  her  at  the 
time  of  its  entry,  and  also  for  the  amounts  ac- 
cruing thereon  from  mouth  to  month,  and  oc- 
cupied toward  him  the  position  of  any  other 
creditor.  At  least  she  "stands  In  the  equity" 
of  a  creditor,  and  is  entitled  to  the  same  re- 
lief In  equity  when  she  seeks  to  have  her 
claim  satisfied.  Twell  v.  Twell,  6  Mont.  19,  9 
Pac.  537;  Bump  Fr.  Con.  (.Id  Ed.)  505;  14 
Cyc.  298;  5  Ency.  Pleading  &  Practice,  489. 
Such  being  the  case,  she  Is  also  entitled  to 
maintain  an  action  at  law  upon  any  ground 
which  would  be  available  to  any  other  cred- 
itor. 

The  substantive  statement  In  the  com- 
plaint Is  that  "said  defendants  combined, 
connived,  and  conspired  together  to  defeat 
the  plaintiff  In  her  said  suit,  *  •  *  which 
was  then  pending  in  this  court,  as  these  de- 
fendants well  knew,  to  make  ineffectual  any 
decree  which  she  might  obtain  against  her 
husband;  and  so  it  was  that  at  the  time  and 
place  aforesaid  these  defendants  unlawfully, 


etc.,  •  •  *  took  and  carried  away,  etc., 
*  *  *  to  the  damage  of  plaintiff  in  the 
sum  of  $900."  There  can  be  no  doubt  of  the 
soundness  of  the  proposition  that  a  creditor 
who  has  been  prevented  by  the  wrongful 
acts  of  a  third  person  acting  in  connection 
with  or  independently  of  the  debtor  from 
having  satisfaction  of  his  claim  may  have 
bis  action  for  damages  against  such  person, 
the  measure  of  recovery  being  the  value  of 
the  property  put  beyond  the  creditor's  reach. 
This  is  sustained  both  by  reason  and  au- 
thority. But  when  it  is  sought  to  apply  It  to 
particular  cases,  difficulty  is  encountered. 
In  Pennsylvania  the  action  may  be  main- 
tained by  any  creditor,  whether  he  has  a 
Hen  upon  the  property  eloigned  or  secreted 
or  not,  or  whether  he  has  reduced  his  claim 
to  judgment.  Penrod  v.  Mitchell,  8  Serg. 
&  B.  (Pa.)  522;  Mott  v.  Danforth,  6  Watts 
(Pa.)  304, 31  Am.  Dec.  468;  KelBey  v.  Murphy, 
26  Pa.  84.  In  Mott  v.  Danforth,  supra,  the 
court  seems  to  rely  for  support  of  its  deci- 
sion both  upon  cases  adjudged  at  common 
law  in  England  and  upon  the  provisions  of 
the  statute  of  Elizabeth  (13  Elizabeth,  c. 
5)  relating  to  fraudulent  conveyances  and  Im- 
posing penalties  upon  the  guilty  participants. 
But  the  rule  of  these  cases  is  exceptional. 
Speaking  generally,  the  courts  of  this  coun- 
try adhere  to  the  rule  that  the  action  can- 
not be  maintained  unless  the  plaintiff,  by 
judgment,  execution,  or  attachment,  has  se- 
cured a  lien  upon  the  particular  property, 
and  thus  has  a  vested  right  therein  which 
has  been  rendered  nugatory  by  the  acts  of 
the  defendant,  the  plaintiff  thereby  having 
sustained  a  specific  Injury  different  from 
that  suffered  by  other  creditors.  In  other 
words,  in  order  to  warrant  a  recovery,  the 
plaintiff  must  allege  and  show  that  he  had  a 
specific  right  to  subject  the  particular  prop- 
erty to  the  satisfaction  of  his  judgment,  and 
that  the  defendant,  either  alone  or  with 
others,  has  deprived  him  of  this  right. 
Otherwise  a  recovery  would  be  had  upon  the 
plaintiff's  bare  chance  to  have  satisfaction  of 
a  claim  which  he  possessed  in  common  with 
other  creditors — a  wrong  too  remote,  indef- 
inite, and  contingent  to  be  the  ground  of  an 
action.  This  is  declared  to  be  the  rule  by 
the  Supreme  Judicial  Court  of  Massachu- 
setts in  Lamb  v.  Stone,  11  Pick.  (Mass.)  527, 
where  it  is  said:  "The  plaintiff  complained 
of  the  fraud  of  the  defendant  In  purchasing 
the  property  of  his  absconding  debtor  in 
order  to  aid  and  abet  him  in  the  fraudulent 
purpose  of  evading  the  payment  of  his  debt. 
The  court  ask,  what  damage  has  the  plain- 
tiff sustained  by  the  transfer  of  his  debtor's 
property?  He  has  lost  no  lien,  for  he  had 
none.  No  attachment  has  been  defeated, 
for  none  had  been  made.  He  has  not  lost 
the  custody  of  his  debtor's  body,  for  he  had 
not  arrested  him.  He  has  not  been  prevented 
from  attaching  the  property,  or  arresting  the 
body  of  his  debtor,  for  he  had  never  pro- 
cured any  writ  of  attachment  against  him. 
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He  has  lost  no  claim  upon,  or  interest  in  the 
property,  for  he  never  acquired  either.  The 
most  that  can  be  said  is  that  he  intended  to 
attach  the  property,  and  the  wrongful  act  of 
the  defendant  has  prevented  him  from  ex- 
ecuting this  intention.  *  •  *  On  the 
whole,  it  does  not  appear  that  the  tort  of  the 
defendant  caused  any  damage  to  the  plain- 
tiff. But,  even  if  so,  yet  it  is  too  remote,  in- 
definite, and  contingent  to  be  the  ground  of 
an  action."  See,  also,  Wellington  v.  Small, 
3  Cush.  (Mass.)  145,  50  Am.  Dec.  719 ;  Brad- 
ley v.  Fuller,  118  Mass.  239.  In  the  early 
case  of  Smith  v.  Blake,  1  Day,  258,  the  Su- 
preme Court  of  Connecticut  announced  the 
same  view  and  stated,  as  a  further  objection 
to  the  maintenance  of  such  an  action,  that 
the  result  would  be  that  the  defendant  would 
be  subject  to  a  like  action  by  every  one  of 
the  creditors  of  the  Insolvent  debtor,  and 
thus  be  liable  to  pay  many  tunes  the  value 
of  the  property,  whereas  the  only  penalty 
imposed  upon  him  by  law  is  that  he  shall 
reap  no  benefit  by  his  fraudulent  conduct. 
The  doctrine  of  this  case  is  reaffirmed  by 
the  same  court  in  the  case  of  Hatstat  v. 
Blakeslee,  41  Conn.  301,  where  the  case  of 
Smith  v.  Blake  is  cited  with  approval.  In 
Moody  v.  Burton,  27  Me.  472,  46  Am.  Dec. 
612,  the  Supreme  Judicial  Court  of  Maine 
had  before  it  the  question  whether  a  judg- 
meut  creditor,  with  execution  returned  un- 
satisfied, could  maintain  an  action  against 
a  third  person  who  had  conspired  with  the 
judgment  debtor  to  put  his  property  beyond 
the  reach  of  his  creditors.  It  was  held  that 
the  action  could  not  be  maintained,  because 
the  plaintiff  did  not  show  a  right  to,  or  in- 
terest in,  the  property  superior  to  that  of 
any  other  creditor,  and  hence  that  the  injury 
was  too  remote  to  sustain  a  judgment;  and 
further,  because,  since  the  creditor  could 
sliow  no  specific  interest  in,  or  lien  upou, 
the  property,  but  only  a  bare  chance  to 
reach  it,  there  was  no  standard  by  which 
the  injury  could  be  measured.  The  same 
conclusion  was  reached  In  Klous  v.  Hennes- 
sey, 13  R.  I.  332,  the  court  holding  that  the 
fundamental  reason  why  the  action  could 
not  be  maintained  is  tbat  the  "damage,  which 
is  the  gist  of  the  action,  is  too  remote,  un- 
certain, and  contingent,  inasmuch  as  the 
creditor  has  not  an  assured  right,  but  simply 
a  chance  of  securing  his  claim  by  attach- 
ment or  levy,  which  he  may  not  succeed  in 
improving."  In  Hall  v.  Eaton,  25  Vt  458, 
the  right  to  maintain  the  action  was  denied, 
the  court  basing  Its  decision  upon  Lamb  v. 
Stone  and  Moody  v.  Burton,  supra.  The  de- 
cisions of  the  New  York  Court  of  Appeals 
are  conflicting.  In  Braeui  v.  Bank,  127  N. 
Y.  508,  28  X.  E.  597,  the  right  to  maintain 
the  action  is  denied,  the  court  apparently  dis- 
tinguishing that  case  upon  its  facts  from  the 
earlier  case  of  Quinby  v.  Strauss,  90  N.  Y. 
<»G4,  wherein  it  was  held  that  the  action 
would  lie  in  favor  of  a  judgment  creditor. 
The  two  cases  seem,  on  principle,  to  be 


directly  in  conflict  In  Adler  v.  Fenton,  24 
How.  (D.  S.)  407.  16  L.  Ed.  696,  the  Su- 
preme Court  of  the  United  States  refused  to 
sustain  an  action  by  a  general  creditor 
against  the  fraudulent  grantees  of  the  debtor, 
repudiating  the  doctrine  of  the  Pennsylvania 
cases.  In  the  case  of  FIndley  v.  McAllister, 
113  U.  S.  104,  5  Sup.  401,  28  L.  Ed.  930,  the 
general  rule  that  in  order  to  sustain  the  ac- 
tion the  plaintiff  must  show  a  specific  in- 
terest in  the  fund  or  property  sought  to  be 
applied  to  the  satisfaction  of  his  judgment 
was  recognized,  the  court  citing  and  dis- 
tinguishing Adler  v.  Fenton,  supra.  The 
same  rule  has  been  recognized  by  the  Su- 
preme Court  of  Wisconsin.  Field  v.  Siegei, 
99  Wis.  605,  75  X.  W.  397.  A  collection  of 
cases  may  be  found  in  the  notes  to  this  case, 
reported  in  47  L.  Ii.  A.  433.  It  thus  ap- 
pears that  under  the  rule  established  by  the 
great  weight  of  authority  in  this  country, 
although  it  is  made  clearly  to  appear  that 
the  defendant  has  willfully  become  a  party 
to  a  conspiracy  to  defeat  the  judgment  of 
the  creditor,  such  a  creditor  has  no  cause  of 
action  against  him,  unless  be  can  show  that 
he  has  suffered  some  special  injury  different 
from  that  suffered  by  the  other  creditors. 
Applying  the  rule  announced  in  the  cases 
cited  to  the  allegations  of  the  complaint,  we 
find  that  they  are  not  sufficient  to  sustain 
the  action,  in  that  It  does  not  appear  there- 
from, even  by  inference,  that  the  plaintiff 
had  any  special  right  in  the  property  alleged 
to  have  been  fraudulently  taken  from  the 
possession  of  her  husband  by  the  defendants. 
At  the  time  the  conversion  occurred  the  suit 
was  pending.  She  bad  no  judgment,  and 
therefore,  at  that  time,  was  not  a  creditor  of 
her  husband,  for  the  relation  of  creditor  was 
fixed  by  the  entry  of  the  decree  in  the  sepa- 
rate maintenance  action.  Prior  to  that  time 
her  husband  was  not  her  debtor,  and  in  this 
respect  she  occupied  a  different  relation  to- 
ward him  from  that  of  any  other  creditor. 

Counsel  for  respondent  contends,  however, 
that  the  complaint  is  in  '.orin  and  substance 
a  creditor's  bill,  and  in  support  of  this  con- 
tention among  other  cases  cites  Twell  v. 
Twell,  6  Mont.  19,  9  Pac.  537 ;  Ryan  v.  Speith. 
18  Mont.  48,  44  Pac.  403,  and  Wilson  v.  Har- 
ris, 21  Mont  407,  54  Pac  46.  But  none  of 
these  cases  are  in  point,  nor  are  any  of  the 
others  cited.  It  does  not  appear  that  Ray- 
mond, the  debtor,  had  anything  to  do  with  the 
conversion  of  the  sheep  by  the  defendants,  so 
that  be  might  be  said  to  have  fraudulently 
disposed  of  or  concealed  them,  and  the  pur- 
pose of  the  action  is  to  annul  the  fraudulent 
conveyance  which  stands  as  an  obstruction 
in  the  way  of  plaintiff's  execution.  The  com- 
plaint has  none  of  the  attributes  of  a  bill  to 
reach  property  fraudulently  conveyed.  If  it 
were  otherwise  sufficient  for  this  purpose,  it 
would  fail,  for  the  reason  that  it  does  not 
show  that  the  plaintiff  has  acquired  a  lien  on 
the  property  by  attaebment  or  execution,  or 
that  there  is  a  trust  therein  in  her  favor. 
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Wilson  r.  Harris,  supra;  Westheimer  t.  Good- 
kind,  24  Mont  90,  60  Pac  818 ;  Wyman  t.  Jen- 
sen, 28  Mont  221,  67  Pac.  114.  Nor  has  It 
any  of  the  attributes  of  a  bill  of  discovery,  for 
that  it  appears  expressly  upon  the  face  of  it 
that  the  relations  between  the  parties  and 
their  attitude  toward  the  subject-matter  of 
the  controversy  are  clearly  understood  and 
no  discovery  is  necessary.  In  fact  the  mani- 
fest purpose  of  the  action  is  to  secure  a  judg- 
ment in  favor  of  the  plaintiff  upon  a  cause 
•of  action  for  a  conversion  by  the  defendants 
existing  in  favor  of  her  husband,  the  sole 
ground  of  her  right  to  do  so  being  that  she 
Is  a  creditor.  Without  pausing  to  discuss 
the  features  of  that  character  of  a  creditor's 
bill,  the  purpose  of  which  is  to  reach  assets 
not  liable  to  execution,  it  may  be  remarked 
that  a  creditor  cannot  solely  on  the  ground 
that  he  is  a  creditor,  and  that  his  debtor 
has  no  property  other  than  an  existing  cause 
of  action  at  law,  bring  suit  upon  such  cause 
-of  action  and  obtain  a  judgment  thereon  as 
if  he  were  the  owner  of  it  and  justify  the  ac- 
tion on  the  theory  that  he  is  proceeding  by 
-a  creditor's  bilL  To  hold  the  contrary  would 
be  equivalent  to  laying  down  the  doctrine 
that  because  an  insolvent  debtor  does  not 
bring  action  to  rectify  a  wrong  done  him,  his 
creditor  may  do  so,  and  not  only  so,  but  may, 
in  his  own  right  bring  the  wrongdoer  to  book 
by  going  into  a  forum  and  adopting  a  form  of 
action  wherein  and  whereby  the  wrongdoer 
is  deprived  of  a  trial  according  to  the  funda- 
mental law  requiring  his  case  to  be  submitted 
to  a  jury  according  to  the  forms  of  law. 
Now,  It  is  insisted  by  counsel  for  respondent 
and  conceded  by  counsel  for  appellant  that 
the  legal  cause  of  action  existing  in  favor  of 
Raymond  which  the  plaintiff  seeks  to  reach  is 
property  which  may  be  subjected  to  the  satis- 
faction, pro  tanto,  of  plaintiff's  Judgment 
If  this  IS  so,  and  there  is  every  reason  why  It 
should  be  so  under  the  statute  (Clv.  Code,  f 
4662),  plaintiff  had  a  plain,  speedy,  and  ade- 
quate remedy  at  law,  and  therefore  could  not 
call  equity  to  her  aid  until  she  had  exhaust- 
ed It  The  statutes  of  Montana  relating  to 
the  kinds  of  property  that  may  be  taken  on 
execution  are  very  broad,  and  under  them 
any  species  of  property  may  be  seized,  sold, 
and  proceeds  thereof  applied  to  the  satisfac- 
tion of  the  judgment  The  procedure  which 
would  have  given  plaintiff  all  the  relief  to 
which  she  was  entitled  is  found  in  the  follow- 
ing sections  of  the  Code  of  Civil  Procedure: 
"Sec.  1218.  All  goods,  chattels,  moneys,  and 
•other  property,  both  real  and  personal,  or  any 
Interest  therein  of  the  judgment  detbor,  not 
exempt  by  law,  and  all  property  and  rights  of 
.property  seized  and  held  under  attachment  in 
the  action,  are  liable  to  execution.  Shares 
and  interests  in  any  corporation  or  company, 
and  debts  and  credits,  and  all  other  property, 
both  real  and  personal,  or  any  interest  in 
•either  real  or  personal  property,  and  all  other 


property  not  capable  of  manual  delivery,  may 
be  attached  on  execution,  in  like  manner  as 
upon  writs  of  attachment  Gold  dust  most 
be  returned  by  the  officer  as  so  much  money 
collected,  at  its  current  value,  without  expos- 
ing the  same  to  sale.  Until  a  levy,  property 
is  not  affected  by  the  execution." 

"Sec.  1224.  The  sheriff  must  execute  the 
writ  against  the  property  of  the  judgment 
debtor,  by  levying  on  a  sufficient  amount  of 
property,  if  there  be  sufficient  collecting  or 
selling  the  things  In  action,  and  selling  the 
other  property,  and  paying  to  the  plaintiff  or 
his  attorney  so  much  of  the  proceeds  as  will 
satisfy  the  judgment  Any  excess  In  the 
proceeds  over  the  judgment  and  accruing 
costs,  must  be  returned  to  the  Judgment 
debtor,  unless  otherwise  directed  by  the  judg- 
ment or  order  of  the  court  When  there  is 
more  property  of  the  judgment  debtor  than  is 
sufficient  to  satisfy  the  judgment  and  accru- 
ing costs  within  the  view  of  the  sheriff,  he 
must  levy  only  on  such  part  of  the  property 
as  the  judgment  debtor  may  Indicate,  if  the 
property  Indicated  be  amply  sufficient  to 
satisfy  the  Judgment  and  costs." 

"Sec.  1282.  When  the  purchaser  of  any 
real  property  not  capable  of  manual  delivery' 
pays  the  purchase  money,  the  officer  making 
the  sale  must  execute  and  deliver  to  the  pur- 
chaser a  certificate  of  sale.  Such  certificate 
conveys  to  the  purchaser  all  the  right  which 
the  debtor  had  In  such  property  on  the  day 
the  execution  or  attachment  was  levied." 

Under  section  1218  all  property  of  every 
description,  tangible  and  intangible,  includ- 
ing debts,  credits,  and  all  other  property  not 
capable  of  manual  delivery,  may  be  attached 
on  execution  in  like  manner  as  upon  writs  of 
attachment  By  reference  to  section  895  of 
the  Code  of  Civil  Procedure,  as  amended  by 
the  act  of  1899  (Laws  1899,  p.  189),  debts, 
credits,  and  other  personal  property  not  cap- 
able of  manual  delivery  are  attached  by  serv- 
ing upon  the  debtor,  or  person  responsible,  a 
copy  of  the  writ  and  the  notice  therein  di- 
rected. Under  section  1224,  supra,  the  sher- 
iff must  collect  or  sell  things  In  action,  and 
also  sell  the  other  property  seized,  until  suf- 
ficient funds  are  realized  to  pay  the  judg- 
ment It  will  be  noticed  that  in  section  1232, 
supra,  which  contains  directions  to  the  sher- 
iff as  to  the  delivery  of  a  certificate  hi  case 
of  a  sale  of  property  not  capable  of  manual 
delivery,  the  word  "real"  qualifies  the  term 
"property."  When  we  examine  all  the  provi- 
sions of  the  chapter  together,  it  becomes  ap- 
parent that  the  use  of  this  term  is  a  mistake, 
and  that  the  term  "personal"  must  be  sub- 
stituted for  it  Section  1238  and  the  follow- 
ing sections  direct  the  sheriff  relative  to 
sales  of  real  estate  and  provide  for  redemp- 
tion. If  the  word  "real"  be  retained  In  sec- 
tion 1232,  this  section  becomes  Inconsistent 
with  the  following  sections,  or  else  can  be 
assigned  no  intelligent  meaning.  Real  estate 
Is  never  capable  of  manual  delivery.  If, 
however,  the  position  of  this  section  in  the 
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chapter  be  considered,  and  it  be  held  to  ap-  | 
ply  to  the  subject  with  which  it  evidently 
deals,  It  is  clear  that  the  substitution  should 
be  made,  for  thus  alt  the  sections  are  made 
consistent,  and  we  have  a  provision  which 
prescribes  what  shall  be  done  In  case  of 
sales  of  personal  property  not  capable  of  man- 
ual delivery,  whereas,  otherwise,  we  should 
And  no  such  provision.  Besides,  section  698 
of  the  Code  of  Civil  Procedure  of  California, 
pertaining  to  the  same  subject,  of  which  our 
section  is  a  literal  copy,  except  in  the  partic- 
ular just  mentioned,  uses  the  word  "person- 
al," giving  the  section  the  meaning  and  ap- 
plication which  the  Legislature  of  that  state, 
and  of  our  own  state  as  well,  evidently  In- 
tended it  to  have.  Making  the  proper  sub- 
stitution in  this  section,  and  considering  all 
the  sections  together,  it  Is  entirely  clear  that 
the  plaintiff  could  have  reached  the  asset  of 
her  husband  sought  to  be  reached  In  this  ac- 
tion by  the  pnxress  of  execution,  and  hence 
that  the  necessity  to  go  into  a  court  of  equi- 
ty to  obtain  aid  did  not  exist.  For,  according 
to  the  contention  of  her  counsel,  the  very  pur- 
pose of  her  action  was  to  reach  an  asset  that 
she  could  not  reach  by  this  process.  Nor  Is 
it  any  hardship  upon  plaintiff  that  she  Is 
compelled  to  pursue  the  remedy  thus  pointed 
out  This  course  is  required  of  every  credit- 
or, aud  equity  will  aid  only  wheu  an  ade- 
quate remedy  is  not  found  in  the  provisions 
of  law.  The  want  of  au  adequate  remedy  at 
law  "constitutes  the  very  cradle  of  equity." 
Wilson  v.  Harris,  supra. 

The  remedy  pointed  out  is  adequate.  The 
execution  could  have  been  levied  as  easily  as 
a  service  of  summons  could  have  been  made 
In  this  case.  If  no  other  purchaser  could 
have  been  found,  the  plaintiff  could  have  be- 
come the  purchaser  herself,  and  thus  have 
become  vested  with  title  to  the  cause  of  ac- 
tion, whereupon,  if  defendants  had  refused 
payment  without  suit,  she  could  with  legal 
propriety  have  sued  in  her  own  name.  It  is 
no  answer  to  this  reasoning  to  say  that  this 
course  would  have  been  somewhat  less  ex- 
peditious than  the  one  pursued  by  the  plain- 
tiff. If  the  asset  must  be  regarded  as  prop- 
erty to  be  subjected  to  the  payment  of  debts, 
it  must  follow  as  a  necessary  conclusion  that 
the  way  pointed  out  by  the  statute  to  reach 
it  must  be  pursued. 

Since  the  complaint  does  not  state  a  cause 
of  action  from  any  point  of  view,  the  Judg- 
ment and  order  must  be  reversed,  and  It  is 
so  ordered. 

Reversed. 

HOLLOWAY  and  SMITH,  JJ.,  concur. 


DUNBAR  v.  GRIFFITHS. 

(Supremo  Court  of  Idaho.    Jan.  20.  1008.) 

1.  Plkadinci— Am fn dm*: NT. 

Under  the  provisions  of  section  422S,  Rev. 
St.  1887,  the  parties  may  amend  any  pleading 
once  as  a  matter  o£  course  at  any  time  before  an- 


swer or  demurrer  filed,  or  after  demurrer  and 
before  the  trial  of  the  issue  of  law  thereon : 
but  such  right  of  amendment  without  leave  of 
court  does  not  extend  beyond  the  time  allowed 
by  law  for  filing  a  demurrer  or  answer  where 
no  such  pleading  has  in  fact  been  filed,  and  the 
right  to  thereafter  file  such  a  pleading  rests  in 
the  sound  discretion  of  the  court. 

[Ed.  Note— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  |fi  594-598,  653-075.] 

2.  Same— Leave  to  Amend. 

Under  section  4229.  Rev.  St.  1887,  great 
liberality  must  be  exercised  in  the  allowance 
of  amendments  to  pleadings. 

[Ed.  Note— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  $S  591-598.] 

3.  Same— Discretion  or  Coubt—G bounds. 

Where  a  party  applies  to  the  court  under 
Rev.  St.  1RS7.  «  4229.  for  permission  to  file  an 
amended  pleading,  aud  the  application  is  one- 
that  addresses  itself  solely  to  the  discretion  of 
the  court,  and  the  party  asks  leave  to  make  a 
showing  as  to  the  reasons  why  he  had  not  previ- 
ously offered  the  amendment  and  why  he  has- 
delayed,  and  his  reasons  for  invoking  the  dis- 
cretion of  the  court,  it  is  an  abuse  of  discre- 
tion for  the  court  to  refuse  to  permit  him  to 
make  such  showing  or  state  to  the  court  his 
reasons  and  grounds  therefor  and  to  thereupon, 
deny  the  application  to  amend. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig., 
vol.  39.  Pleading,  §§  599-035.] 

4.  Same. 

The  sound  legal  discretion  of  the  trial  judge 
will  be  determined  from  the  showing  made,  and 
the  circumstances  under  which  such  showing 
was  made  or  offered  to  be  made. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  §8  599-601.J 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Canyon  Coun- 
ty; Frank  J.  Smith,  Judge. 

Action  by  Joseph  C.  Dunbar  against  Wal- 
ter Griffiths  to  quiet  title.  Judgment  for 
plaintiff,  and  defendant  api>eals.  Reversed. 

Frank  Martin,  Lot  L.  Feltham,  and  Grif- 
fiths &  Griffiths,  for  appellant.  Rice  &  Thomp- 
son, for  resiK>ndeut. 

AILSIIIE,  C.  J.  This  appeal  is  from  the 
judgment  and  an  order  denying  a  motion  for 
a  new  trial.  The  action  is  one  to  quiet  title. 
Plaintiffs  complaint  is  in  the  usual  form, 
alleging  fee-simple  title  and  exclusive  right 
of  i>ossesslon.  Defendant  answered,  denying 
plaintiffs  title  and  right  of  possession,  and 
alleged  title  and  exclusive  possession  nnd 
right  of  possession  in  himself.  The  cause 
was  tried  on  an  amended  complaint  which 
appears  to  have  been  filed  on  the  2d  day  of 
September,  1004.  The  answer  was  filed  on 
the  1st  day  of  February.  1905.  So  far  as  the 
record  Is  concerned,  the  case  appears  to  have 
rested  without  any  further  proceedings  being 
had  thereon,  except  the  taking  of  some  dep- 
ositions, until  March  1,  1000.  The  case  seems 
to  have  been  previously  set  for  trial  for  the 
latter  date.  Before  entering  upon  the  trial, 
the  defendant  filed  an  amended  answer  con- 
taining the  same  denials  and  affirmative  al- 
legations as  contained  In  his  original  answer, 
and  in  addition  thereto  alleging  that  he  was 
the  owner  of  the  property  In  question  and 
that  he  deralgned  title  through  a  sheriffs- 
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deed  issued  on  an  execution  sale  in  a  case 
wherein  Sweet,  Dempster  &  Co.  had  procured 
judgment  against  W.  C.  Dunbar,  a  brother 
of  the  plaintiff.  Defendant  alleged  that  while 
W.  O.  Dunbar  was  heavily  Indebted  and  in  an 
insolvent  condition  he  purchased  this  tract 
of  land  and  caused  the  same  to  be  conveyed  to 
bis  brother,  Hiram  C.  Dunbar,  and  that  the 
latter  acquired  no  Interest  therein  and  paid 
nothing  whatever  therefor,  and  was  cognizant 
of  the  fraud  being  perpetrated  on  the  credit- 
ors of  W.  C.  Dunbar,  and  that,  in  furtherance 
of  the  fraudulent  purpose  and  with  a  view  to 
concealing  the  fraudulent  character  thereof, 
Hiram  C.  Dunbar  transferred  the  property, 
without  consideration,  and  in  furtherance 
of  the  fraud  upon  W.  C.  Dunbar's  creditors, 
to  the  plaintiff  herein.  It  was  further  alleged 
that  the  transfer  and  transaction  whereby 
the  plaintiff  acquired  the  legal  title  to  the 
property  was  fraudulent  and  void  as  against 
the  creditors  of  William  C.  Dunbar,  and  that 
In  truth  and  in  fact  the  judgment  debtor,  Wil- 
liam C.  Dunbar,  at  all  times  prior  to  the 
execution  sale,  exercised  the  sole  and  exclus- 
ive control  and  right  of  possession  over  the 
property.  The  defendant  did  not  seek  any 
affirmative  relief,  nor  did  he  ask  for  a  de- 
cree quieting  his  own  title,  but  only  prayed 
that  the  plaintiffs  prayer  be  denied  and  that 
his  action  be  dismissed.  The  amended  an- 
swer was  filed  March  1,  1906,  being  a  year 
and  one  month  after  the  filing  of  the  original 
answer.  On  motion  of  the  plaintiff  the  court 
made  an  order  striking  the  amended  answer 
from  the  files  upon  the  ground  that  it  had 
not  been  made  until  the  time  set  for  the 
trial  of  the  case,  and  that  it  had  been  filed 
without  leave  of  the  court.  The  defendant 
at  the  time  of  this  ruling  made  the  following 
statement  and  offer  to  the  court:  "If  there 
is  any  reason  why  any  terms  should  be  grant- 
ed to  the  other  side,  we  will  agree  to  any- 
thing that  the  court  decides  in  this  matter. 
We  have  relied  upon  the  fact  that  we  would 
have  the  right  to  amend.  We  feel  that,  if 
the  court  will  give  us  permission,  we  can 
present  to  the  court  proper  showing  why  this 
amendment  has  not  been  made  before,  and 
to  deny  us  this  right  practically  denies  us 
the  right  to  make  a  defense  in  this  case." 
The  court  denied  the  application  and  refused 
to  give  the  defendant  time  or  opportunity  to 
make  a  showing  why  he  should  be  allowed  to 
go  to  trial  on  his  amended  answer  as  pre- 
sented to  the  court.  The  trial  proceeded,  and, 
after  the  plaintift*  rested,  the  defendant  sub- 
mitted evidence  tending  to  prove  each  of  the 
allegations  of  his  amended  answer,  and  tend- 
ing to  establish  that  the  equitable  title  rested 
in  him  and  that  the  plaintiff's  legal  title  had 
been  acquired  in  fraud  of  the  creditors  of  the 
judgment  debtor.  The  court  excluded  all  the 
evidence  tending  to  establish  such  defense, 
and  entered  judgment  against  the  defendant 
and  In  favor  of  the  plaintiff,  quieting  his 
title. 

The  defendant,  who  ia  appellant  in  this 


court,  argues, 'first,  that  under  the  provision* 
of  section  4228,  Rev.  St  1887,  he  was  entitled 
to  amend  his  answer  as  a  matter  of  course, 
at  any  time  before  actually  entering  upon 
the  trial  of  the  case.  That  portion  of  sec- 
tion 4228  on  which  appellant  relies  is  as 
follows:  "Any  pleading  may  be  amended  once 
by  the  party  of  course,  and  without  costs,  at 
any  time  before  answer  or  demurrer  filed, 
or  after  demurrer  and  before  the  trial  of  the 
Issue  of  law  thereon,  by  filing  the  same  as 
amended,  and  serving  a  copy  on  the  adverse 
party,  who  may  have  ten  days  thereafter  in 
which  to  answer  or  demur  to  the  amended 
pleading."  This  section  provides  that,  "Any 
pleading  may  be  amended  once  by  the  party 
of  course,"  provided  that  he  does  so  "before 
answer  or  demurrer  filed,  or  after  demurrer 
and  before  the  trial  of  the  issue  of  law  there- 
on." Hedges  v.  Dam,  72  Cal.  520,  14  Pac.  133: 
Spooner  v.  Cady  (Cal.)  36  Pac.  104.  The  lan- 
guage of  this  section  Is  somewhat  uncertain 
as  to  the  limitation  of  time  within  which 
this  amendment  may  be  made  as  a  matter  of 
course.  It  is  clear  to  us,  however,  that, 
where  an  answer  has  been  filed  and  a  demur- 
rer has  been  interposed,  either  the  demurrer 
or  answer  may  be  amended  as  a  matter  of 
course  at  any  time  "before  the  trial  of 
the  issue  of  law  thereon."  We  think,  how- 
ever, that  this  section  must  be  read  in  con- 
nection with  the  other  provisions  of  the  stat- 
ute (sections  4174,  4176,  and  4140,  Rev.  St. 
1887)  fixing  the  time  for  demurrer  or  answer 
to  a  pleading.  A  plaintiff  may  demur  to 
the  defendant's  answer  within  10  days  after 
service  thereof.  Section  4193,  Rev.  St.  1887. 
If  he  does  not  demur  within  that  time,  he 
has  no  absolute  right  to  do  so  thereafter  with- 
out leave  of  court.  If  he  should  let  the  time 
for  filing  a  demurrer  to  the  answer  expire 
without  demurring,  we  do  not  think  the  de- 
fendant would  thereafter  be  entitled  to  amend 
his  answer  as  a  matter  of  course,  but  would 
be  then  bound  to  invoke  the  discretion  of 
the  court  (which  must  be  liberally  exercised) 
as  provided  for  under  section  4229.  In  this 
case  we  think  the  court  abused  its  discretion, 
at  least  n  that  he  refused  to  allow  the  de- 
fendant to  make  a  showing  as  to  why  he  had 
not  previously  filed  his  amended  answer  and 
the  reasons  for  his  delay.  Had  the  delay 
caused  plaintiff  any  material  injury  or  de- 
lay, the  court  could  have  protected  him  by 
imposing  terms  on  defendant.  Defendant 
might  have  been  able  to  make  a  showing  that 
would  have  established  a  clear  and  convin- 
cing case  of  abuse  of  discretion  on  the  part 
of  the  court  had  the  court  still  gone  ahead 
and  made  the  order  striking  the  amended 
answer  from  the  files.  Since  that  showing  Is 
not  before  us  and  was  not  before  the  trial 
court,  we  cannot  surmise  or  anticipate  what 
it  would  have  been ;  but  in  view  of  the  con- 
dition of  the  case  and  the  pleadings  at  that 
time  and  the  statement  of  counsel  and  the 
refusal  of  the  court  to  permit  a  showing,  the 
whole  transaction  viewed  together  constitutes 
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sach  abase  of  discretion  as  calls  for  a  revers- 
al of  the  judgment  This  court  has  often 
expressed  the  view  that  trial  courts  should 
be  liberal  In  the  matter  of  permitting  amend- 
ments to  pleadings  where  it  appears  that  thej 
are  in  good  faith  and  their  allowance  would 
serve  the  ends  of  justice.  Kroetch  v.  Em- 
pire Mill  Co.,  9  Idaho,  277,  74  ?ac  868 ;  Kii> 
dall  v.  Lincoln  Hdw.  Co.,  10  Idaho,  13,  76  Pac. 
992 ;  Murphy  v.  Russell  &  Co.,  8  Idaho,  133, 
67  Pac.  421. 

The  judgment  will  be  reversed  and  a  new 
trial  granted.  The  cause  is  remanded  accord- 
ingly.  Costs  awarded  in  favor  of  appellant. 

SULLIVAN  and  STEWART,  J  J.,  concur. 


STATE  v.  SHERIDAN. 
(Supreme  Court  of  Idaho.   Feb.  5,  1908.) 

1.  Libel  —  Criminal  Libel  —  What  Consti- 
tutes. 

Under  the  provisions  of  section  6737.  Rev. 
St.  1S87,  libel  is  a  malicious  defamation,  ex- 
pressed either  by  writing,  printing,  signs,  or 
pictures,  tending  to  impeach  the  honesty,  in- 
tegrity, virtue,  or  reputation  of  a  person,  and 
expose  him  to  public  hatred,  contempt,  or  ridi- 
cule. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  §  404.] 

2.  Same. 

Under  this  section  of  the  statute  (Rev.  St. 
1887,  S  6737),  in  order  to  constitute  libel,  it  is 
not  necessary  that  the  alleged  libelous  matter 
charge  the  person  named  with  a  crime ;  but  it  is 
sufficient  that  the  defamation  tends  to  impeach 
the  honesty,  integrity,  virtue,  or  reputation  of 
such  person,  and  thereby  expose  him  to  public 
hatred,  contempt,  or  ridicule. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  I  404.] 

3.  Same— Abticle  Libelous  Per  Se. 

Under  the  statute  (Rev.  St.  1887,  §  6737)  a 

Eublished  article  as  follows:  "Gooding  and  graft 
ave  become  so  thoroughly  known  as  synony- 
mous terms  that  the  rank  and  file  will  have  no 
more  of  it.  Only  federal  office  holders  and  those 
connected  with  the  Gooding-Brady  machine  are 
zealous  in  the  support  of  the  big  chief"  (mean- 
ing the  said  Frank  R.  Gooding) — is  libelous 
per  se. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Libel  and  Slander,  i  404.] 

4.  Same. 

The  fact  that  the  alleged  libelous  article 
uses  a  slang  word,  upon  which  its  libelous  char- 
acter deix»nds.  does  not  render  the  article  any 
the  less  libelous  by  reason  of  that  fact,  provided 
the  word  used,  although  slang,  has  a  well-rec- 
ognized meaning,  or  is  given  a  meaning  by  the 
article  itself  which  conveys  to  the  reader  the 
understanding  that  the  word  is  used  in  such  a 
way  as  tends  to  impeach  the  honesty,  integrity, 
virtue,  or  reputation  of  the  person  named  in  the 
article,  and  thereby  exposes  him  to  public  hatred, 
contempt,  or  ridicule. 

5.  Same— "Graft." 

The  word  "graft,"  in  its  generally  accept- 
ed meaning,  as  applied  to  individuals,  public  of- 
ficials, corporations,  etc.,  imputes  to  the  person, 
officer,  or  corporation  charged  with  grafting  dis- 
honesty ;  dishonest  gain  by  reason  of  public  of- 
fice, or  public  or  private  position ;  irregular  or 
unlawful  means  of  support ;  the  use  of  office  or 
position  for  personal  gain,  without  rendering 
fair  or  compensatory  service;  to  steal;  to 
swindle. 


6.  Same — Construction  of  Words — Ques- 
tion for  Coubt. 

Where  a  word  is  capable  of  two  construc- 
tions, one  actionable  and  the  other  not  it  is  the 
doty  of  the  court  to  give  to  such  word  the  con- 
struction which  the  circumstances  show  the  word 
naturally  bore,  according  to  its  plain,  popular, 
and  ordinary  sense,  and"  such  as  it  would  nat- 
urally be  understood  to  have  by  persons  hearing 
>r  reading  it  in  the  connection  in  which  it  is 
ised.  unless  it  affirmatively  appears  that  it  was 
used  or  understood  in  some  other  sense. 

7.  Same— Justification. 

Under  section  6740,  Rev.  St  1887.  a  de- 
fendant charged  with  libel  is  permitted  to  give 
in  evidence,  as  a  justification  for  the  publica- 
tion, the  truth  of  the  matter  published :  and. 
when  the  article  published  is  libelous  per  se.  the 
proof  of  the  publication  makes  a  prima  facie 
case,  and  it  is  for  the  defendant  to  offer  such 
proof  as  he  may  desire,  showing  the  truth  of 
the  article  published,  and  that  the  same  was 
published  with  good  motives  and  for  justifiable 
ends. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  32.  Libel  and  Slander,  §  440.] 

8.  Same— Evidence. 

Where  an  art.cle  is  libelous  per  se,  the 
prosecution  is  not  required  to  prove  the  untruth 
of  the  article,  or  that  the  same  was  published 
with  bad  faith.  The  truth  or  good  faith  of  the 
publication  is  a  matter  of  defense. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Libel  and  Slander,  §8  428,  440.] 

9.  Same— Privileged  Articles. 

An  article  which  gives  the  opinion  of  a 
reporter  as  to  the  proceedings  of  a  judicial,  leg- 
islative, or  other  public  official  body  is  not  privi- 
leged, under  section  6743,  Rev.  St.  1887. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  f  410.] 

10  Same 

Under  section  6743.  Rev.  St.  1887.  in  or- 
der for  an  article  to  be  privileged,  the  article 
itself  must  be  a  fair,  true  report  of  a  judicial, 
legislative,  or  other  public  official  proceeding,  or 
of  a  statement,  speech,  argument,  or  debate  in 
the  course  of  the  same. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Libel  and  Slander,  §§  407-411.] 

(Syllabus  by  tho  Court.) 

Appeal  from  District  Court,  Ada  County; 
Fremont  Wood.  Judge. 

R.  S.  Sheridan  was  indicted  for  criminal 
libel.  Demurrer  to  the  information  sustain- 
ed, and  the  state  appeals.  Reversed. 

J.  J.  Guheen,  Itty.  Gen.,  Charles  F. 
Koelsch,  Vros.  Atty.,  and  Alfred  A.  Fraser, 
for  the  State.  Frank  Martin,  for  respond- 
ent 

STEWART,  J.  An  nformation  was  filed 
against  the  defendant  in  the  district  court  of 
Ada  county,  charging  him  with  criminal  libel. 
The  charging  part  of  the  information  Is  as 
follows:  "That  on  the  18th  day  of  July, 
1906,  one  Frank  R.  Gooding,  then  being,  and 
for  a  long  time  prior  thereto  having  been,  a 
public  officer,  to  wit  Governor  of  the  state 
of  Idaho,  duly  elected,  qualified,  and  acting 
as  such,  and  said  defendant,  R  S.  Sheridan, 
then  being  the  proprietor,  editor,  and  mana- 
ger of  a  newspaper,  to  wit  the  Evening  Cap- 
ital News,  which  newspaper  was  then,  and 
ever  since  has  been,  published  and  in  general 
circulation  in  Ada  county,  state  of  Idaho,  the 
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said  R.  S.  Sheridan  as  such  editor,  proprie- 
tor, and  manager  did  then  and  there  will- 
fully, unlawfully,  maliciously,  and  with  in- 
tent to  injure  said  Frank  R.  Gooding,  com- 
pose, print,  and  publish  in  the  said  news- 
paper a  certain  false  and  malicious  defama- 
tion of  and  concerning  the  said  Frank  R. 
Gooding,  Governor  of  Idaho,  as  aforesaid, 
and  of  and  concerning  the  acts  of  said  Frank 
R.  Gooding  as  such  Governor,  which  said 
malicious  defamation  was  of  the  tenor  and 
effect  following;  that  is  to  say:  'Even  so 
mild  an  indorsement  as  that  of  Governor 
Gooding's  "splendid  business  administration" 
could  muster  but  three  votes  in  a  Republican 
county  convention  near  by,  where  the  people 
are  familiar  with  the  record.  Gooding  and 
graft  have  become  so  thoroughly  known  as 
synonymous  terms  that  the  rank  and  file  will 
have  no  more  of  it.  Only  federal  office  hold- 
ers and  those  connected  with  the  Gooding- 
Brady  machine  are  zealous  In  support  of  the 
big  chief*  (meaning  the  said  Frank  R.  Good- 
ing). And  which  malicious  defamation  tends, 
and  did  then  and  there  tend,  to  Impeach  the 
honesty,  integrity,  and  reputation  of  the  said 
Frank  R.  Gooding,  Governor  of  the  state  of 
Idaho,  as  aforesaid,  thereby  exposing  the  said 
Frank  R.  Gooding  to  public  hatred,  contempt, 
and  ridicule,  all  of  which  Is  contrary  to  the 
form,  force,  and  effect  of  the  statute  in  such 
case  made  and  provided,  and  against  the 
power,  force,  and  dignity  of  the  state  of 
Idaho." 

To  this  Information  the  defendant  filed  a 
demurrer,  alleging,  first,  that  said  informa- 
tion does  not  state  facts  sufficient  to  consti- 
tute a  crime  or  public  offense  under  the  laws 
of  the  state  of  Idaho;  second,  that  said  in- 
formation fails  to  state  facts  sufficient  to 
constitute  any  public  offense  or  any  crime 
under  the  laws  of  the  state  of  Idaho,  and 
particularly  as  follows,  to  wit:  "(a)  Said 
information  fails  to  state  or  charge  any  lan- 
guage as  published  by  the  defendant,  Sheri- 
dan, which  is  libelous,  (b)  Said  information 
fails  to  state  or  charge  that  the  language 
which  is  claimed  is  libelous  was  published 
of  and  concerning  Frank  R.  Gooding,  Gov- 
ernor of  Idaho,  (c)  It  is  nowhere  alleged 
in  said  information  In  what  way  the  words 
set  forth  could  or  did  affect  the  party  to  be 
defamed  injuriously,  nor  are  any  facts  set 
forth  In  said  information  to  which  the  lan- 
guage alleged  to  be  libelous  could  so  refer  as 
to  constitute  said  language  libelous,  (d)  It 
is  nowhere  alleged  in  any  averment  In  said 
information  how  or  in  what  way  or  manner 
the  words  used  tended  to  or  did  tend  to  im- 
peach the  honesty,  integrity,  or  reputation 
of  Frank  R.  Gooding,  or  In  what  way  or 
manner  said  words  did,  or  could  be  under- 
stood to,  Impeach  the  honesty,  Integrity,  or 
reputation  of  said  Frank  R.  Gooding,  (e) 
The  Information  In  this  case  shows  that  the 
language  which  It  is  charged  Is  libelous  was 
published  of  and  concerning  an  official  body, 
to  wit,  a  Republican  county  convention,  and 
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under  the  laws  of  the  state  of  Idaho  such 
publication  was  privileged,  (f)  The  Informa- 
tion in  this  case  shows  that  the  language 
which  it  is  claimed  is  libelous  was  published 
concerning  Frank  R.  Gooding  as  Governor  of 
Idaho  and  as  a  candidate  for  renomination 
to  the  office  of  Governor  of  Idaho,  and  falls 
to  show  or  charge  that  said  language  was  not 
published  in  good  faith  and  with  the  inten- 
tion to  Inform  the  voters  of  Idaho  of  facts 
which  were  for  the  public  good,  or  that  the 
said  publication  was  not  made  upon  reliable 
information  and  with  the  full  belief  in  the 
truth  thereof."  The  demurrer  was  sustained 
by  the  court,  and  the  state  appeals  from 
such  decision,  under  the  provisions  of  section 
8043,  Rev.  St.  1887,  as  amended  by  the  act  of 
March  15,  1907  (Sess.  Laws  1907,  p.  508). 

Counsel  for  the  appellant  contends  that 
the  language  published  and  set  forth  in  the 
information  was  libelous  per  se ;  while  coun- 
sel for  defendant  and  respondent  contends 
that  such  language  is  not  libelous  per 
se,  and  requires  an  explanation,  by  innu- 
endo, of  the  meaniug  Intended  to  be  con- 
veyed by  such  publication.  If  the  article 
set  forth  In  the  information  and  charged  to 
have  been  published  by  defendant  is  libelous 
per  se,  then  the  information  states  facts  suf- 
ficient to  constitute  a  public  offense  under 
the  laws  of  this  state,  unless  the  article 
shows  upon  its  face  to  have  been  privileged. 
Section  6737,  Rev.  St.  1887,  provides  as  fol- 
lows: "A  libel  Is  a  malicious  defamation, 
expressed  either  by  writing,  printing,  or  by 
signs  or  pictures,  or  the  like,  tending  to 
blacken  the  memory  of  one  who  is  dead,  or 
to  impeach  the  honesty,  Integrity,  virtue  or 
reputation,  or  publish  the  natural  or  alleged 
defects  of  one  who  Is  alive,  and  thereby  to 
expose  him  to  public  hatred,  contempt,  or  rid- 
icule." It  will  thus  be  seen  that  this  section 
provides  that  libel  is  a  malicious  defamation 
tending  to  impeach  the  honesty,  integrity, 
virtue,  or  reputation,  and  thereby  to  expose 
such  person  to  public  hatred,  contempt,  or 
ridicule.  Under  this  statute  the  article  pub- 
lished as  alleged  in  the  information  Is  libel- 
ous per  se.  The  article  says:  "Gooding 
and  graft  have  become  so  thoroughly  known 
as  synonymous  terms  that  the  rank  and  file 
will  have  no  more  of  It.  Only  federal  office 
holders  and  those  connected  with  the  Good- 
ing-Brady  machine  are  zealous  In  support  of 
the  big  chief"  (meaning  the  said  Frank  R. 
Gooding).  Section  6737.  supra,  does  not  re- 
quire, in  order  to  constitute  libel,  that  the 
alleged  libelous  matter  charge  the  person 
named  with  a  crime.  It  is  sufficient  under 
the  statute  that  the  defamation  tends  to  im- 
peach the  honesty,  integrity,  virtue,  or  repu- 
tation of  such  person,  and  thereby  expose 
him  to  public  hatred,  contempt,  or  ridicule. 
The  statute  does  not  even  require  that  the 
alleged  libelous  matter  must  impeach  the 
honesty,  integrity,  virtue,  or  reputation  of 
such  person;  but  if  it  tends  to  do  so  It  is 
libelous.   An  examination  of  the  article  al- 
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leged  to  be  libelous  discloses  that  the  charge 
Is  made  that  "Gooding  and  graft  have  be- 
come so  thoroughly  known  as  synonymous 
terms  that  the  rank  and  file  will  have  no 
more  of  it.  Only  federal  office  holders  and 
those  connected  with  the  Gooding-Brady  ma- 
chine are  zealous  in  support  of  the  big  chief" 
{meaning  the  said  Frank  R.  Gooding).  In 
other  words,  this  article  charges  Gooding 
and  graft  to  be  the  same,  or  that  Gooding  is 
a  grafter,  and,  by  reason  of  being  a  grafter, 
the  rank  and  file  will  have  no  more  to  do 
with  him. 

Counsel  for  appellant  contends  that  the 
word  "graft,"  as  applied  to  Individuals,  of- 
ficials, or  corporations,  has  a  definite  and  dis- 
tinct meaning;  while  counsel  for  respondent 
contends  that  the  word  "graft"  is  merely  a 
slang  word,  and  that  It  has  no  fixed  or  settled 
meaning.  The  word  "graft,"  as  applied  to  in- 
dividuals, officials,  corporations,  etc.,  Is  of 
comparatively  recent  origin,  and  has  come  In- 
to general  use  within  recent  years,  yet  during 
that  time  its  use  has  been  so  general  that 
Its  meaning  has  become  fixed  and  well-recog- 
nized. In  the  Standard  Dictionary,  published 
in  1905,  it  is  defined  as  follows:  "An  ir- 
regular or  unlawful  means  of  support;  a 
steal  or  swindle ;  that  which  has  been  obtain- 
ed by  grafting;  stolen  goods."  "Grafter"  is 
there  defined  as  one  who  grafts;  a  swindler 
or  dishonest  person.  In  the  Century  Diction- 
ary and  Cyclopedia  (volume  3,  p.  2591)  the 
following  definition  is  given:  "Graft  3  (graft), 
n.  Dishonest  gain  acquired  by  private  or 
secret  practices  or  corrupt  agreement  or  con- 
nivance, especially  in  positions  of  trust,  as  by 
offering  or  accepting  bribes  (slang).  Graft  3 
(graft),  v.  i.  To  engage  In  graft;  live  by 
graft  (slang).  Grafter  2  (grafter),  n.  One 
who  takes  or  makes  'graft,'  or  dishonest  pri- 
vate gain,  especially  in  positions  of  trust,  and 
in  ways  peculiarly  corrupt  (slang)."  The 
New  Dictionary  of  Americanisms,  published 
by  Louis  Weiss  &  Co.,  New  York,  defines  It 
as  follows:  "Graft — In  thieves'  parlance,  to 
pick  pockets,  to  help  another  to  steal."  The 
Dictionary  of  Slang  and  Colloquial  English, 
published  by  E.  P.  Dutton  &  Co.,  New  York, 
defines  It:  "Graft — To  steal."  In  the  case  of 
Craig  v.  Warren,  99  Minn.  246,  109  N.  W.  231, 
the  Supreme  Court  of  Minnesota  defines  the 
word  as  follows:  "The  word  'graft'  is  com- 
monly used  to  designate  an  advantage  which 
one  person,  by  reason  of  his  peculiar  position 
of  superiority,  influence,  or  trust,  extracts 
from  another." 

As  to  the  definition  taken  from  the  Ceri- 
tury  Dictionary,  as  above  given,  respondent 
contends  that  the  word  Is  a  slang  term,  and 
that  the  definition  was  merely  an  example  to 
show  how  it  is  sometimes  used.  Respondent 
then  quotes  from  a  number  of  articles,  secur- 
ed from  the  press  of  the  country,  dealing 
with  the  word  "graft,"  and  the  use  made  of 
It.  These  articles  were  promiscuously  select- 
ed, and  show  many  different  uses  given  to 
the  word  "graft"  It  is  history,  however,  that 


during  the  last  four  or  five  years  the  press 
and  magazine  writers  have  been  very  gener- 
ous in  the  use  of  this  word  "graft,"  and  it 
Is  doubtful  if  any  other  word  in  the  English 
language,  except  the  common  ordinary  every- 
day words,  has  been  more  generally  used  than 
the  word  "graft"  This  general  use  gives  to  it 
its  meaning  and  fixes  its  standing.  The  fact 
that  the  word  is  yet  a  slang  word  does  not 
detract  from  or  render  its  meaning  any  less 
definite  than  it  would  have  If  it  were  a  word 
used  by  the  standard  writers  and  authorities 
in  the  literary  world.  It  is  difficult  to  draw 
the  line  of  demarcation  between  a  slang  word 
and  a  word  standardized  In  good  English. 
The  promotion  given  a  slang  word,  so  as  to 
entitle  It  to  enter  the  society  of  good  English, 
Is  based  on  Its  general  use  in  the  literature 
of  the  country;  that  it  is  no  longer  shunned 
or  disregarded  by  standard  writers.  Many 
words,  which  are  now  good  English,  and  rec- 
ognized and  used  by  the  leading  writers  of  the 
day,  were  formerly  slang,  and  passed  through 
the  Intermediate  stage  of  colloquialism  be- 
fore they  secured  admission  to  the  literary 
language.  "There  is  no  real  difference  in 
kind  between  the  processes  of  slang  and  those 
of  legitimate  speacb.  Slang  is  only  the  rude 
luxuriance  of  the  uncared-for  soil,  knowing 
not  the  hand  of  the  gardener."  Its  richness, 
however,  Is  not  changed  or  added  to  by  its 
subjection  to  the  caretaker.  The  fact  that  a 
word  may  be  slang  to-day,  and  to-morrow  may 
discard  Its  associates  and  enter  better  society, 
does  not  necessarily  give  the  word  a  different 
meaning,  or  change  its  use,  or  add  any 
strength  or  force  to  Its  meaning.  The  change 
is  only  a  matter  of  recognition  on  the  part 
of  the  literary  writers  of  the  country.  Even 
though  the  word  "graft"  may  still  be  recogniz- 
ed as  slang,  yet  Its  meaning  and  use  have  al- 
ways been  and  will  be  the  same.  It  takes  its 
name  and  meaning  from  its  use  during  the 
slang  period.  When  standardized,  Its  mean- 
ing is  the  same. 

The  fact  that  an  article  alleged  to  be  libel- 
ous uses  a  slang  word,  upon  which  Its  libel- 
ous character  depends,  does  not  render  the 
article  any  the  less  libelous  by  reason  of  that 
fact.  If  the  word  used,  although  slang,  has  a 
well-recognized  meaning,  or  is  given  a  mean- 
ing by  the  article  Itself  which  conveys  to  the 
reader  the  understanding  that  the  word  is 
used  in  such  a  way  as  tends  to  impeach  the 
honesty,  integrity,  virtue,  or  reputation  of  the 
person  named  In  the  article,  and  thereby  ex- 
poses him  to  public  hatred,  contempt  or  ridi- 
cule, Jt  Is  no  less  libelous.  In  the  article  In 
question  In  this  case  the  writer  has  placed  a 
construction  upon  the  word  "graft"  as  there- 
in used.  It  says:  "Gooding  and  graft  are 
synonymous  terms" — that  Is,  each  stands  for 
the  other,  and  means  the  same  as  the  other — 
and  "have  become  so  thoroughly  known  that 
the  rank  and  file  will  have  no  more  of  It." 
In  other  words,  the  rank  and  file  will  have 
no  more  of  "graft,"  and  no  more  of  any- 
thing for  which  graft  stands.   The  Intention, 
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evidently,  of  the  writer,  was  to  imply  that  by 
reason  of  the  fact  that  Gooding  and  graft 
were  synonymous  terms  there  was  in  the  word 
"graft"  itself  an  inherent  vice  with  which 
the  rank  and  file  would  have  nothing  what- 
ever to  do;  that  it  was  odious,  of  a  nature 
and  character  that  met  the  disapproval,  cen- 
sure, and  blame  of  the  public.  We  think  it 
will  now  be  generally  conceded  that  the  word 
"graft,"  as  applied  to  Individuals,  officials, 
corporations,  etc.,  stands  for  dishonesty ;  dis- 
honest gain  by  reason  of  public  office  or  pub- 
lic or  private  position ;  irregular  or  unlawful 
means  of  support ;  the  use  of  office  or  position 
for  personal  gain,  without  rendering  fair  or 
compensatory  service ;  to  steal  or  swindle.  If 
this  be  a  fair  Illustration  of  the  meaning  of 
the  word  "graft,"  the  publication  of  an  article 
signifying  that  a  public  official's  name  was 
synonymous  with  this  word  inevitably  tends 
to  impeach  his  honesty,  his  integrity,  and  his 
reputation,  and  by  reason  of  such  fact  neces- 
sarily exposes  him  to  public  hatred,  con- 
tempt, and  ridicule. 

Certainly,  in  the  publication  of  the  article 
involved  in  this  case,  the  defendant  did  not 
intend  to  give  Gooding  a  certificate  of  good 
character,  testifying  to  his  honesty  and  in- 
tegrity, or  apply  to  him  an  endearing  term. 
The  very  reverse  is  disclosed  by  the  language 
of  the  article.  The  defendant  evidently  in- 
tended, and  did  In  fact  say,  that  by  reason 
of  the  fact  that  Gooding  and  graft  were 
synonymous  terms  there  was  something  in  or 
about  Gooding,  because  he  was  a  grafter, 
which  was  odious  and  offensive  to  the  rank 
and  file,  and,  because  of  that,  they  would 
have  nothing  further  to  do  with  him.  The 
language  of  the  article  is  sufficient  of  Itself 
to  show  Its  tendency,  and  requires  no  innu- 
endo or  explanation  to  give  effect  to  that 
tendency.  In  the  case  of  People  v.  Seeley, 
139  Cal.  119,  72  Pac.  834,  the  Supreme  Court 
of  California,  in  discussing  this  question, 
says:  "Of  course,  the  publication  must  have 
the  tendency  to  do  some  one  of  the  things 
prescribed  in  the  statute;  but,  In  case  the 
alleged  libelous  matter  is  such  per  se,  it  Is 
sufficient  to  set  it  forth,  and  the  law  says 
it  tends  to  Impeach  the  honesty,  integrity,  vir- 
tue, or  reputation  of  the  party  concerning 
whom  it  was  published.  The  malicious  def- 
amation Is  complete  when  the  defendant  has 
done  the  thing  or  things  set  forth  in  the 
statute.  The  information  states  clearly  that 
defendant  did  the  thing  defined  as  libel.  As 
to  whether  or  not  the  published  matter  tend- 
ed to  impeach  the  honesty,  integrity,  virtue, 
or  reputation  of  the  party  concerning  whom  It 
was  published,  when  the  matter  Is  libelous 
per  se.  Is  as  easily  ascertained  by  the  Inspec- 
tion of  it  as  it  would  be  by  a  statement  of  the 
district  attorney  as  to  his  opinion  concerning 
It.  It  is  provided  In  section  904  of  the  Penal 
Code:  'An  indictment  or  information  for  libel 
need  not  set  forth  any  intrinsic  facts  for  the 
purpose  of  showing  the  application  to  the 
party  libeled  of  the  defamatory  matter  on 


which  the  indictment  or  information  Is  found- 
ed; but  it  is  sufficient  to  state  generally 
that  the  same  was  published  concerning  him, 
and  the  fact  that  it  was  so  published  must  be 
established  on  the  trial.'  If  the  facts  are 
stated  in  ordinary  and  concise  language,  so 
that  a  person  of  common  understanding 
knows  what  is  intended,  it  Is  sufficient.  It 
is  clearly  libelous  under  the  statutes  of  this 
state." 

Counsel  for  respondent  contends  that, 
where  a  word  is  capable  of  two  constructions, 
one  actionable  and  the  other  not,  it  Is  the 
duty  of  the  court  to  give  to  such  word  an  in- 
nocent construction  if  possible,  or  that  con- 
struction which  will  render  the  same  not  li- 
belous. The  rule,  however,  as  we  under- 
stand it,  is  that  where  a  word  is  capable  of 
two  constructions,  one  actionable  and  the 
other  not,  that  construction  will  be  adopted 
which  the  circumstances  show  the  word  nat- 
urally bore,  and  that  all  parts  of  the  article 
should  be  taken  together  in  order  to  deter- 
mine the  true  meaning.  Berea  v.  Powell 
(Ky.)  77  S.  W.  381;  Holmes  v.  Clisby,  118 
Ga.  820,  45  S.  E.  684;  Kllgour  v.  Evening 
Star  Newspaper  Company,  96  Md.  16,  53  Atl. 
716.  The  rule  of  construction  now  adopted 
by  the  courts  is  that  words  are  to  be  con- 
strued according  to  their  plain,  popular,  nat- 
ural, and  ordinary  sense,  and  as  they  would 
naturally  be  understood  by  persons  hearing 
or  reading  them,  unless  it  affirmatively  ai>- 
pears  that  they  were  used  and  understood  in 
some  other  sense.  Cooper  v.  Greeley,  1  Denio 
(N.  Y.)  358;  More  v.  Bennett,  48  N.  Y.  472; 
Little  v.  Barlow,  26  Ga.  423,  71  Am.  Dec.  219; 
World  Pub.  Co.  v.  Mullen,  43  Neb.  120,  61 
N.  W.  108,  47  Am.  St.  Rep.  737;  Edwards  v. 
San  Jose  P.  &  P.  Soc..  99  Cal.  431,  34  Pac. 
128;  2  Current  Law,  706;  People  v.  Ritch- 
ie, 12  Utah,  180,  42  Pac.  209.  We  are  not 
aware  of  any  definition  or  general  use  made 
of  the  word  "graft"  which  would  Indicate  an 
innocent  act  or  motive  on  the  part  of  the  per- 
son designated  as  a  grafter;  and  our  atten- 
tion has  not  been  called  to  any  general  use 
made  of  this  word  which  would  not  have  a 
tendency  to  impeach  the  honesty,  integrity, 
or  reputation  of  the  person  designated  as  a 
grafter.  In  thus  holding  we  believe  we  are 
adopting  the  use  and  meaning  of  this  word 
generally  recognized,  as  applied  to  individ- 
uals, public  officials,  or  corporations;  and  to 
charge  one  with  being  a  grafter  has  a  ten- 
dency to  impeach  his  honesty,  Integrity,  and 
reputation. 

It  is  next  contended  by  respondent,  in  sup- 
port  of  the  action  of  the  lower  court  in  sus- 
taining the  demurrer  to  the  information,  that 
the  information  should  set  forth  and  charge 
the  particular  dishonest  act  Imputed  to  the 
person  named  in  the  article  by  the  use  of  the 
word  "graft."  The  defendant  who  wrote  the 
article  knows  best  the  use  made  of  the  word 
"graft,"  as  intended  by  him  in  the  published 
article.   He  is  permitted  under  section  6740, 
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Rev.  St  1887,  to  give  In  evidence,  as  a  jus- 
tification for  the  publication,  the  truth  of  the 
matter  published.  When  the  article  publish- 
ed is  libelous  per  se,  the  proof  of  publication 
makes  a  prima  fade  case,  and  it  is  for  the 
defendant  to  offer  such  proof  as  he  may  de- 
sire In  defense,  showing  the  truth  of  the  ar- 
ticle published;  and  if  it  appears  to  the  jury 
that  the  matter  charged  as  libelous  Is  true, 
and  was  published  with  good  motives  and  for 
justifiable  ends,  the  party  is  to  be  acquitted. 
It  would  be  a  strange  doctrine,  indeed,  if  the 
state  was  required,  where  an  article  pub- 
lished is  libelous  per  se,  to  prove  the  untruth 
of  the  article,  when  the  article  charges  the 
person  named  with  a  series  of  acts,  any  one 
of  which  Is  libelous.  If  this  rule  were  to  pre- 
vail, when  the  state  proved  one  act  the  de- 
fense might  claim  that  the  article  intended 
to  charge  some  other  act,  and  if  that  be 
proven  untrue  the  defense  might  claim  that 
It  was  Intended  to  charge  another  act,  and 
so  on;  but  this  rule  is  not  the  law  where 
the  article  Is  libelous  per  se.  Current  Law, 
vol.  2,  p.  707;  Id.  vol.  8,  p.  414. 

It  is  next  claimed  that  the  article  In  ques- 
tion was  privileged.  Section  6743,  Rev.  St 
1887,  provides:  "That  no  reporter,  editor,  or 
proprietor  of  any  newspaper  is  liable  to  any 
prosecution  for  a  fair  and  true  report  of  any 
Judicial,  legislative,  or  other  public  official 
proceedings,  or  of  any  statement  speech,  ar- 
gument or  debate  In  the  course  of  the  same, 
except  upon  proof  of  malice  in  making  such 
report  which  shall  not  be  Implied  from  the 
mere  fact  of  publication."  An  examination 
of  the  article  published  discloses  that  the  al- 
leged libelous  matter  did  not  purport  to  be 
a  report  of  any  judicial,  legislative,  or  other 
public  official  proceeding,  or  of  any  statement 
speech,  argument  or  debate  In  the  course  of 
the  same.  The  Inception  of  the  article  says: 
"Even  so  mild  an  indorsement  as  that  of 
Governor  Gooding's  'splendid  business  admin- 
istration,' could  muster  but  three  votes  In  a 
Republican  county  convention  near  by,  where 
the  people  are  familiar  with  the  record." 
This  part  of  the  article  does  not  set  forth 
the  action  of  the  convention  referred  to.  It 
is  merely  a  reporter's  opinion  of  the  action, 
and  does  not  even  claim  to  be  a  report  of 
such  a  convention.  But  the  libelous  part  of 
the  article  which  follows  is  not  alleged  or 
charged  to  be  the  action  or  acts  of  any  con- 
vention or  official  proceeding.  It  does  not 
appear  to  be  the  opinion  of  a  reporter  as  to 
what  took  place  at  an  official  proceeding  or 
convention.  It  is  a  positive  declaration  and 
assertion  of  an  alleged  fact  and  does  not 
come  within  the  provisions  of  the  statute  as 
to  a  privileged  communication.  A  newspa- 
per has  full  right  to  publish  the  news,  and 
to  criticise  and  expose  official  misconduct  and 
dishonesty;  but  where  an  article  published 
Is  libelous  per  se,  the  newspaper  cannot  jus* 
tlfy  the  publication  upon  the  ground  that  It 
la  a  report  of  an  official  body,  unless  the  ar- 


ticle is  confined  to  the  minutes  or  proceedings 
of  the  convention.  It  cannot  shield  itself  be- 
hind a  report  giving  an  opinion  of  what  such 
body  or  convention  did.  Where  the  article 
published  Is  libelous  per  se,  the  truth  of  the 
article  or  the  motive  which  prompted  Its 
publication  are  matters  of  defense.  The 
prosecution  Is  not  required  to  prove  the  mo- 
tive or  bad  faith.  The  good  faith  is  a  mat- 
ter of  defense. 

We  have  made  a  careful  examination  of  all 
the  authorities  cited  In  this  case,  and  the 
authorities  generally,  and  find  that  a  large 
number  of  them  have  no  bearing  on  the  case 
under  consideration,  for  the  reason  that  the 
decisions  have  been  made  upon  statutes  dif- 
ferent from  that  of  this  state.  An  examina- 
tion of  the  statute  of  this  state  will  at  once 
Impress  the  reader  with  the  fact  that  It  is 
very  strict  in  its  terms,  and  makes  libelous 
any  writing,  printing,  signs,  or  pictures  which 
tend  to  impeach  the  honesty,  integrity,  virtue, 
or  reputation  of  the  person  named,  and  there- 
by expose  him  to  public  hatred,  contempt  or 
ridicule.  The  statutes  of  many  states  re- 
quire, for  the  article  to  be  libelous  per  se, 
that  It  charge  the  person  named  with  a 
crime,  or  that  as  a  fact  it  impeach  the  hones- 
ty, Integrity,  virtue,  or  reputation  of  the  per- 
son named;  but  the  statutes  of  this  state 
only  require  that  the  article  published  tends 
to  impeach  the  honesty,  integrity,  virtue,  or 
reputation  of  the  person  named,  and,  if  so, 
it  is  libelous  per  se.  Counsel  for  both  appel- 
lant and  respondent  cite  the  case  of  Douglas 
v.  Douglas,  4  Idaho,  293,  88  Pac.  934.  That 
was  an  action  for  damages  for  slander.  The 
question  in  that  case  was  whether  or  not  the 
words  spoken  were  slanderous  per  se,  and 
the  court  held  that  Inasmuch  as  the  words 
spoken  did  not  charge  the  party  against 
whom  they  were  spoken  with  a  crime,  they 
were  not  actionable  per  se.  We  have  no  stat- 
ute In  this  state  defining  slander,  or  provid- 
ing what  shall  constitute  slander;  but  we 
have  a  statute  defining  and  prescribing  what 
shall  constitute  libel.  In  determining  wheth- 
er particular  words  are  actionable  per  se, 
the  same  rule  does  not  apply  to  libel  as  to 
slander.  What  would  not  be  actionable  with- 
out alleging  and  proving  special  damages  If 
simply  spoken  may  be  actionable  per  se  if 
written  or  printed  or  otherwise  published  in 
a  libel.  Any  words  which  would  be  action- 
able if  spoken  will  be  actionable  if  published 
in  writing  or  its  equivalent  Current  Law, 
vol.  2,  p.  709.  The  law  of  libel  goes  much 
further  than  the  law  of  slander,  and  gives  a 
cause  of  action  without  the  necessity  of  alleg- 
ing and  proving  any  special  damage,  as  in 
the  case  of  slander;  for  any  words  which 
are  false,  and  not  justified  or  privileged,  and 
which  are  either  injurious  to  the  character 
or  credit  domestic,  public,  or  professional,  of 
the  person  concerning  whom  they  are  pub- 
lished, or  in  any  way  tend  to  cause  men  to 
shun  his  society,  or  bring  him  into  hatred. 
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contempt,  or  ridicule.  The  authorities  treat- 
ing of  tbis  subject  generally  are  collected 
and  cited  In  Current  Law,  vol.  2,  p.  710. 
The  case  of  Douglas  v.  Douglas,  supra,  Is  not 
authority  In  a  prosecution  for  libel,  where  the 
alleged  libelous  matter  Is  such  per  se,  even 
though  a  crime  Is  not  charged.  We  are 
therefore  of  the  opinion  that  the  information 
states  a  public  offense  under  the  laws  of 
this  state,  and  that  the  district  court  erred 
In  sustaining  the  demurrer. 

The  judgment  of  the  district  court  la  re- 
versed, and  the  cause  remanded. 

AILSH1E,  C.  J.,  and  SULLIVAN,  J.,  con- 
cur. 


BOSWELL  v.  FIRST  NAT.  BANK  OF 
LARAMIE. 

(Supreme  Court  of  Wyoming.    Feb.  10,  1908.) 

1.  Execution — Supplementary  Proceedings 
—Sale  of  Mortgaged  Chattels— Title  Ac- 
quired. 

One  buying  mortgaged  chattels  at  a  sale 
of  a  receiver,  appointed  in  aid  of  execution  in- 
stituted by  a  judgment  creditor  of  the  mortga- 
gor, was  bound  to  take  notice  that  the  court 
making  the  order  of  aale  had  no  jurisdiction 
to  do  so. 

2.  Chattel  Mortgages— Transfer  of  Prop- 
erty—Rights of  Purchaser. 

Where  defendant  in  purchasing  cattle  took 
a  bill  of  sale  ending,  "It  is  understood  and 
agreed  that  we  in  no  way  guarantee  the  title 
to  the  cattle  herein  mentioned,"  he  took  the 
chances  of  the  title  acquired,  and  because  he 
was  honestly  mistaken  as  to  the  validity  of 
the  sale  at  which  he  purchased  is  not  a  legal 
reason  why  he  should  be  protected  against 
mortgages  on  the  cattle  given  to  secure  a  valid 
indebtedness  of  former  owners. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Chattel  Mortgages,  §8  468-470.] 

On  petition  for  rehearing.  Petition  denied. 
For  former  opinion,  see  92  Pac.  624. 

BEARD,  J.  The  plaintiff  In  error  has  filed 
a  petition  for  a  rehearing  In  this  case,  in 
which  it  is  urged  that  the  court  was  in  er- 
ror on  each  and  every  question  decided.  The 
opinion  appears  in  92  Pac  626,  advance 
sheets.  It  is  contended  that  a  chattel  mort- 
gage on  copartnership  property  Is  invalid 
unless  the  mortgage  is  signed  by  each  and 
every  member  of  the  firm  in  person,  and  that 
authority  to  do  so  cannot  be  conferred  by 
power  of  attorney.  The  statute  requiring 
such  mortgages  to  be  executed  by  each  mem- 
ber of  the  firm  was  evidently  intended  to 
limit  the  general  agency  of  the  members  of 
the  firm,  and  one  of  its  purposes  was  to  pro- 
hibit one  member,  without  the  knowledge  or 
consent  of  the  others,  from  creating  specific 
liens  upon  the  firm  property.  But  we  can  per- 
ceive no  good  reason — nor  has  any  been  ad- 
vanced— why  such  authority  cannot  be  con- 
ferred by  a  proper  power  of  attorney  for  that 
purpose,  as  well  as  in  at  least  equally  im- 
portant business  transactions  such  as  the  in- 
cumbrance or  conveyance  of  real  estate. 


It  is  argued  with  much  ability  and  at 
length,  in  counsel's  brief  in  support  of  the 
petition  for  rehearing,  that  the  record  of  the 
mortgages  In  this  case  did  not  constitute  con- 
structive notice  by  reason  of  the  fact  that  they 
were  acknowledged  before  a  notary  who  was 
at  the  time  a  stockholder  of  the  corporation, 
which  was  the  mortgagee,  and  that  the  dis- 
trict court  erred  in  refusing  to  permit  the 
plaintiff  in  error  to  prove  that  fact  on  the 
trial.  We  are,  and  were  at  the  time  the  de- 
cision in  this  case  was  handed  down,  aware 
of  the  conflict  in  the  decisions  upon  that  ques- 
tion. In  the  case  before  us  the  mortgages 
were  valid  between  the  parties  although  not 
acknowledged.  (See  paragraph  2  of  the  opin- 
ion.) The  acknowledgments  are  In  due  form, 
and  there  is  nothing  either  upon  the  faces  of 
the  instruments  or  in  the  certificates  of  ac- 
knowledgment to  Indicate  that  the  notary  was 
a  stockholder  in  the  mortgagee  corporation  or 
had  any  Interest  in  the  mortgages.  They 
were  fair  and  regular  upon  their  faces.  They 
were  therefore  admissible  to  record  for  the 
reasons  stated  in  the  opinion,  and  imparted 
constructive  notice  to  subsequent  purchasers. 
In  addition  to  the  authorities  cited  in  the 
opinion,  see  Read  v.  Loan  Co.,  68  Ohio  St, 
280,  67  N.  E.  729,  62  L.  R.  A.  790,  96  Am.  St 
Rep.  663,  National  Bank  of  Fredericksburg 
v.  Conway,  17  Fed.  Cas.  1202,  Case  No. 
10,087,  and  Fair  v.  Bank,  70  Kan.  612,  79 
Pac.  144,  67  L.  R.  A.  851.  In  the  Kansas 
case  last  cited  it  was  held  that  "a  chattel 
mortgage,  regular  upon  Its  face,  duly  filed  for 
record,  and  accompanied  by  an  affidavit  of  re- 
newal, filed  in  proper  time  and  regular  up- 
on its  face,  and  regular  in  fact  except  for  the 
latent  defect  that  the  notary  public  who  ad- 
ministered the  oath  was  a  stockholder  in  the 
mortgagee  corporation,  Imparts  notice  as  ful- 
ly as  if  such  defect  did  not  exist."  (From 
syllabus  by  the  court)  It  must  be  remember- 
ed that  we  are  considering  a  question  of  no- 
tice only,  and  not  whether  the  acknowledg- 
ments of  these  mortgages  (assuming  that  the 
notary  was  a  stockholder  In  the  bank)  were 
sufficient  proof  of  their  execution  to  admit 
them  in  evidence.  Their  execution  was  oth- 
erwise proved.  What  we  held,  and  now  hold, 
is  that  the  acknowledgments  being  fair  and 
regular  upon  their  faces,  and  there  being  noth- 
ing on  the  faces  of  the  instruments  or  the 
certificates  of  acknowledgment  indicating  any 
disqualification  of  the  notary  or  that  he  had 
any  interest  in  the  mortgages,  they  were  ad- 
missible to  record,  and  that  the  record  im- 
parted constructive  notice  to  subsequent  pur- 
chasers. 

It  is  urged  that  "the  case  is  one  of  peculiar 
hardship,  and  that  the  long  residence  and  un- 
doubted character  for  fair  dealing  and  com- 
mercial Integrity  of  the  plaintiff  in  error,  as 
disclosed  by  the  records  in  this  case,  surely 
does  not  stamp  him  as  a  wrongdoer  or  tres- 
passer. He  evidently  relied  upon  the  order  of 
the  district  court  and  the  fact  that  the  chief 
executive  officer  of  the  county  acted  at  the 
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saW  All  this  may  De  granted,  but  It  does 
not  change  the  situation.  He  was  bound  to 
take  notice  of  the  fact  that  the  court  making 
the  order  of  sale  had  no  jurisdiction  to  do 
so.  He  took  his  chances  on  the  title  he  ac- 
quired, and  that  he  did  so  knowingly  appears 
from  the  bill  of  sale  which  he  introduced 
as  evidence  of  his  title.  The  bill  of  sale  is  as 
follows:  "Albany  County,  Wyoming,  March 
11th,  1903.  This  is  to  certify  that  for  and  In 
consideration  of  the  sum  of  twelve  hundred 
dollars  to  us  In  hand  paid,  we  have  this  day 
sold  to  N.  K.  Boswell  «U  our  right,  title  and 
Interest  in  and  to  the  cattle  described  In  a 
certain  bill  of  sale,  bearing  even  date  here- 
with, given  by  Alfred  Cook,  sheriff  of  Albany 
county,  state  of  Wyoming,  as  receiver  of  the 
property  and  effects  of  the  co-partnership  of 
Bird  Brothers  to  us.  It  is  understood  and 
agreed  that  we  in  no  way  guarantee  the  title 
to  the  cattle  herein  mentioned.  (Signed)  Har- 
den &  Hartman."  It  Is  evident  that  the  plain- 
tiff In  error  understood  that  he  was  acquiring 
only  such  right,  title,  or  interest  in  the 
cattle  as  Harden  &  Hartman  acquired  by 
virtue  of  their  purchase  from  the  receiver. 
That  sale  was  held  to  be  void  for  the  reason 
that  the  court  making  the  order  of  sale  was 
without  jurisdiction  to  order  It  He  took  the 
chances,  and  because  he  was  honestly  mistak- 
en as  to  the  validity  of  the  receiver's  sale  is 
not  a  legal  reason  why  be  should  be  protected 
against  these  mortgages  given  to  secure  a 
valid  Indebtedness  of  Bird  Bros,  to  the  bank. 
The  other  points  presented  by  the  petition  for 
rehearing  are  so  fully  discussed  in  the  opin- 
ion that  we  deem  it  unnecessary  to  enter  up- 
on a  further  discussion  of  them  or  to  repeat 
what  is  therein  stated. 

The  case  was  fully  and  ably  presented  at 
the  hearing,  both  «n  briefs  and  in  oral  argu- 
ments, and  we  have  again  considered  the  ques- 
tions presented  by  the  petition  for  rehearing, 
but  see  no  reason  to  depart  from  the  decision 
as  handed  down.  A  rehearing  is  therefore 
denied. 

Rehearing  denied. 

POTTER,  O.  J.,  and  MATSON,  District 
Judge,  concur. 


KOPPALA  et  al.  v.  STATE. 
(Supreme  Court  of  Wyoming.    Feb.  10,  1006.) 

1.  Mines  and  Minerals— Offenses  bt  Coal 
Miners — I  ntent. 

Under  the  statute  making  it  unlawful  for 
a  coal  miner  to  enter  any  place  in  a  mine  against 
caution  or  to  disobey  orders,  or  to  do  any  other 
act  whereby  lives  or  health  of  persons  or  the 
security  of  the  mine,  etc.,  is  endangered,  in- 
tent to  endanger  life  or  property  is  not  an  ele- 
ment of  an  offense ;  the  intentional  doing  of 
an  act  with  knowledge  that  in  so  doing  life  or 
property  will  be  thereby  endangered  being  the 
gist  thereof. 

2.  Same— "Caution"  Defined. 

To  "caution,"  as  used  in  the  statute,  making 
it  nnlawful  for  a  miner  to  enter  a  place  in  a 
coal  mine  against  "caution,"  or  to  do  any  other 


act  whereby  lives  or  the  security  of  the  mine, 
etc.,  means  to  give  notice  of,  or  warn  against, 
danger. 

[Ed.  Note.— For  other  definitions,  see  Word* 
and  Phrases,  vol.  2,  p.  1020.J 

3.  Same— Information— Sufficiency. 

Under  the  statute  making  it  unlawful  for  a 
miner  to  enter  any  place  la  a  coal  mine  against 
caution  or  to  disobey  orders,  or  do  any  other 
act  whereby  the  lives  or  health  of  persons  or 
the  security  of  the  mine,  etc.,  u  endangered,  an 
information  is  sufficient  where  it  charges  that 
defendants  on  a  specified  day  in  a  certain  county, 
against  the  caution  and  in  disobedience  of  the 
mining  boss  of  a  specified  coal  mine,  unlaw- 
fully, wrongfully,  and  willfully  entered  the  mine 
and  a  specified  mine  entry  thereof,  an  unsafe 
portion  of  the  mine,  thereby  endangering  the 
lives  and  health  of  persons  employed  in  the  mine 
and  the  security  of  the  mine  and  its  machinery, 
that  defendants  were  miners  and  workmen  em- 
ployed in  the  mine,  and  that  it  was  the  property 
of  a  specified  corporation,  which  employed  an 
average  of  more  than  10  persons  in  such  mine 
during  every  24  hours. 

4.  Indictment  and  Information— Statutory 
Offenses— Sufficiency. 

An  information  charging  a  statutory  offense 
in  the  language  of  the  statute  is  usually  suffi- 
cient, where  the  statute  fully  defines  the  of- 
fense, especially  after  the  verdict. 

5.  Constitutional  Law  — Criminal  Law  — 
Due  Process  of  Law— What  Constitutes. 

A  criminal  trial  upon  a  sufficient  informa- 
tion under  a  valid  statute,  a  finding  of  guilty 
by  a  jury,  and  the  imposition  by  the  court  of 
the  minimum  penalty  presented  by  the  statute, 
constitutes  due  process  of  law. 

On  petition  for  rehearing.  Denied. 
For  former  opinion,  see  89  Pac.  570. 

BEARD,  J.  This  case  was  decided  at  the 
April,  1907,  term  of  this  court;  the  opinion 
appearing  in  89  Pac.  576. 

A  petition  for  a  rehearing  was  filed,  and, 
as  the  case  had  been  submitted  on  briefs 
without  oral  argument,  the  court  requested 
oral  arguments  on  the  petition  for  rehearing, 
and  the  case  has  been  argued  orally  and  at 
length.  The  petition  is  based  upon  two 
grounds,  viz.:  That  the  information  is  in- 
sufficient and  charges  no  offense;  and  that 
the  statute  is  unconstitutional.  The  charge 
contained  in  the  information  is  as  follows: 
That  the  defendants  "on  the  24th  day  of 
July,  A.  D.  1905,  at  the  county  of  Carbon  and 
state  of  Wyoming,  did  then  and  there,  against 
the  caution  and  in  disobedience  of  the  mining 
boss  of  Hanna  Coal  Mine  No.  1,  at  Hanna, 
Wyo.,  unlawfully,  wrongfully,  and  willfully 
enter  said  Hanna  Coal  Mine  No.  1,  and  did 
then  and  there,  against  the  caution  and  in 
disobedience  of  the  said  mining  boss,  unlaw- 
fully, wrongfully,  and  willfully  enter  mine  en- 
try No.  28,  of  said  Hanna  Coal  Mine  No.  1,  an 
unsafe  portion  of  said  mine,  and  did  thereby 
endanger  the  lives  and  health  of  persona  em- 
ployed In  said  mine,  and  did  then  and  there 
and  thereby  endanger  the  security  of  said 
mine  and  the  machinery  employed  therein, 
the  said  Nels  Eoppala  and  the  said  Isaac 
Lajmpe  then  and  there  being  miners  and 
workmen  employed  in  said  mine,  the  said 
Hanna  Coal  Mine  No.  1  then  and  there  being 
the  property  of  the  Union  Pacific  Coal  Corn- 
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pnny,  a  corporation,  which  said  Union  Pa- 
cific Coal  Company,  a  corporation,  then  and 
there  employed  an  average  of  more  than  10 
persons  In  said  Hanna  Coal  Mine  No.  1  dur- 
ing every  24  hours." 

It  is  contended  that  the  information  is  not 
sufficient  because  it  does  not  state  the  names 
of  the  persons  whose  lives  were  endangered. 
But,  as  stated  In  the  opinion,  the  information 
also  charges  that  the  security  of  the  mine  was 
endangered,  which  would  constitute  the  of 
fense  without  the  allegation  that  the  life  or 
health  of  any  one  was  endangered.  The  in- 
tent to  endanger  or  injure  life  or  property  is 
not  an  element  of  the  offense ;  bat  it  consists 
of  the  intentional  doing  of  an  act  with  the 
knowledge  that  in  so  doing  life  or  property 
will  be  thereby  endangered ;  and  the  Informa- 
tion in  this  case  charges  that  the  defendants, 
against  the  caution  of  the  mining  boss,  enter- 
ed an  unsafe  place  in  the  mine,  and  did  there- 
by endanger  the  life  and  health  of  those  in 
the  mine  and  the  security  of  the  mine  and 
the  machinery  therein.  To  caution  means  to 
give  notice  of  danger — to  warn  against  dan- 
ger— and  a  fair  and  reasonable  construction 
of  the  language  of  the  Information  Is  that 
the  defendants  did,  after  being  notified  and 
warned  of  the  danger  In  so  doing,  intention- 
ally entered  an  unsafe  portion  of  the  mine, 
and  did  thereby  endanger  the  lives  and  health 
of  those  in  the  mine  and  the  security  of  the 
mine  and  machinery.  Accurate  pleading 
might  require  a  more  definite  statement  in 
some  respects  than  is  contained  in  the  in- 
formation; but  it  contains  all  of  the  essen- 
tial elements  of  the  crime,  and  the  charge 
Is  substantially  in  the  language  of  the  stat- 
ute. The  offense  is  purely  statutory  and 
the  statute  fully  defines  the  offense;  and  in 
such  case  It  Is  usually  sufficient  to  charge 
the  offense  in  the  language  of  the  statute. 
This  is  especially  so  after  a  verdict.  The 
objections  to  the  sufficiency  of  the  informa- 
tion go  to  the  manner  of  stating  the  offense, 
and  not  to  the  substance.  It  Is  not  in  a 
failure  to  state  some  essential  element  of  the 
offense,  but  it  is  In  the  manner  in  which  it 
Is  stated,  of  which  complaint  Is  made.  Such 
objections  are  waived  if  not  presented  by  mo- 
tion to  quash  before  plea. 

It  has  been  very  earnestly  urged  in  argu- 
ment that  the  statute  is  unconstitutional,  in 
that  It  Is  a  delegation  of  legislative  power; 
and,  In  the  language  of  the  brief  of  counsel 
for  plaintiffs  in  error,  gives  "a  mining  boss 
or  other  person  the  right  to  make  his  word 
equivalent  to  a  law  the  disobedience  of  which 
would  make  them  criminals."  We  do  not  so 
construe  the  statute.  It  simply  makes  it  a 
misdemeanor  to  enter  a  mine  or  some  part 
thereof  under  certain  defined  conditions, 
among  which  Is  to  intentionally  enter  any 
part  of  the  mine  against  caution  whereby 
life  or  property  is  endangered.  It  is  not  the 
altering  of  some  safe  place  of  the  mine  in 


disobedience  of  an  arbitrary  order  of  the 
mining  boss  when  neither  life  or  property 
would  be  endangered  in  so  doing;  but  it  is 
the  intentional  act  of  willfully  and  knowingly 
doing  that  which  exposes  life  or  property  to 
danger  that  the  law  condemns.  The  statute 
makes  It  the  duty  of  the  mining  boss  to  as- 
certain and  know  the  condition  of  the  mine, 
and  it  imposes  a  penalty  upon  him  for  per- 
mitting any  one  to  work  in  an  unsafe  place 
except  for  the  purpose  of  making  it  safe ;  and 
the  provisions  of  the  statute  we  are  here 
considering  makes  the  caution  of  the  mining 
boss  sufficient  notice  of  the  danger  to  render 
the  act  of  intentionally  entering  after  such 
caution,  and  thereby  exposing  life  or  property 
to  danger,  criminal.  The  Legislature  cer- 
tainly had  the  right  to  say  that  it  should 
be  a  misdemeanor  for  one  to  Intentionally  do 
an  act  which  would  endanger  life  or  proper- 
ty after  being  cautioned  by  one  on  whom  the 
law  imposed  the  duty  of  ascertaining  the 
danger.  In  other  words  the  provision  Is  a 
protection  against  unreasonable  criminal  ac- 
cusations rather  than  the  reverse,  since  it 
exposes  one  to  prosecution  only  upon  the  do- 
ing of  an  act  after  a  specified  notice  of  the 
danger  attending  it  The  situation  is  the 
same,  in  effect,  as  to  make  one  guilty  of  an 
offense  upon  knowingly  doing  the  forbidden 
act  Statutes  similar  to  ours  and  containing 
substantially  the  same  provisions  have  been 
enacted  and  have  been  in  force  in  a  number 
of  the  states  for  many  years,  among  which 
are  Illinois,  West  Virginia,  Missouri,  Kan- 
sas, and  Iowa ;  but  so  far  as  we  are  advised, 
their  constitutionality  has  not  been  question- 
ed upon  the  ground  that  they  were  a  delega- 
tion of  legislative  power.  Counsel  for  plain- 
tiffs in  error  say  in  their  brief:  •'Unquestion- 
ably the  Legislature  under  the  police  powers 
has  a  right  to  say  that  the  omission  of  cer- 
tain acts  or  the  commission  of  certain  acts 
productive  of  Injury  to  life  or  property  shall 
be  a  crime."  That  is  what  we  understand  the 
statute  to  do.  It  forbids  the  commission  of 
certain  acts  whereby  life  or  property  is  en- 
dangered ;  and  such  is  the  charge  contained  In 
the  information.  The  Legislature,  and  not 
the  mining  boss,  has  defined  what  acts  should 
constitute  the  offense.  Upon  a  re-examination 
of  the  case,  we  discover  no  reason  for  reopen- 
ing the  case  for  further  argument  The  de- 
fendants were  tried  upon  a  sufficient  informa- 
tion under  a  valid  statute,  found  guilty  by 
a  jury,  and  the  minimum  penalty  provided 
by  the  statute  imposed  by  the  court  This 
in  our  opinion  constituted  due  process  of 
law,  and  there  is  nothing  presented  by  the 
record  in  the  case  showing  the  defendants  to 
have  been  deprived  of  any  substantial  right 
or  that  they  have  Just  cause  for  complaint  A 
rehearing  is  therefore  denied. 
Rehearing  denied. 

POTTER,  a  i.,  and  SCOTT,  J.,  concur. 
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CHICAGO,  B.  &  Q.  R.  CO.  v.  MORRIS. 
(Supreme  Court  of  Wyoming.   Feb.  10,  1906.) 

1.  Writ  of  Error — Review — Findings  ow 
Conflicting  Evidence. 

A  special  finding  by  the  jury  on  conflicting 
evidence  will  not  be  disturbed  on  writ  of  error. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
toI.  3,  Appeal  and  Error,  §§  3935-3937.] 

2.  Carriers  —  Carriage  or  Live  Stock  — 
Duty  to  Furnish  Suitable  Cars— Lia- 
bility for  Injuries. 

A  carrier  of  live  stock  is  bound  to  furnish 
cars  suitably  equipped  to  safely  transport  hors- 
es to  their  destination,  and  is  liable  for  injuries 
to  them  from  a  failure  to  do  so. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  8  925.] 

3.  Save— Duty  of  Shipper  to  Inspect  Car. 

A  shipper  of  horses  is  not  required  to  in- 
spect a  car  furnished  by  a  carrier  for  their 
transportation  to  see  if  it  is  properly  equipped. 

[Ed.  .Vote.— For  onses  in  point,  sec  Cent.  Dig. 
vol.  9,  Carriers,  §  931.1 

4.  Same— Liability  of  Carrier  for  Delay. 

While  it  is  not  every  delay  that  will  en- 
title a  shipper  of  live  stock  to  damages,  if  a 
delay  is  caused  by  the  carrier's  negligence  and 
contributes  to  the  injury  of  the  stock,  it  con- 
stitutes a  proximate  cause  and  is  ground  for 
damages. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  68  920-922.1 

5.  Same  —  Actions  —  Evidence  —  Proxi- 
mate CAU8E. 

Evidence  examined,  and  held  sufficient  to 
support  a  special  finding  that  the  proximate 
causes  of  an  injury  to  horses  while  being  trans- 
ported by  a  carrier  were  the  defective  condition 
of  the  car  and  delay  in  transportation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  8  960.1 

6.  Same  —  Question  for  Court  —  Construc- 
tion of  Shipper's  Contract. 

The  rights,  duties,  and  obligations  created 
by  a  contract  of  shipment  between  a  shipper  and 
carrier  are  questions  of  law  for  the  court. 

7.  Writ  of  Error  —  Review  —  Harmless  Er- 
ror—Special Findings. 

In  an  action  by  a  shipper  against  a  carrier 
on  an  express  contract  to  transport  horses, 
where  the  question  whether  it  was  plaintiffs 
duty  to  accompany  the  stock  was  improperly 
submitted  to  the  jury  as  a  question  of  fact,  their 
answer  that  there  was  no  evidence  showing  such 
a  duty  was  not  prejudicial  to  defendant. 

[Ed.  Note. — For  cnses  in  noint.  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  66  4059,  4231.1 

8.  Carriers  —  Carriage  of  Live  Stock  — In- 
jury—Vices  and  Propensities  — Burden 
of  Proof. 

That  a  carrier  may  avoid  liability  for  in- 
juries to  horses  during  transportation  on  the 
ground  of  their  vices  and  natural  propensities,  it 
must  appear  that  the  injuries  occurred  by  rea- 
son of  such  vices  and  natural  propensities  alone, 
or  in  conjunction  with  some  innocent  cause, 
and  the  burden  is  upon  the  carrier  to  prove  that 
fact. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  6  029.] 

9.  Same— Sufficiency  of  Evidence— Negli- 
gence. 

In  an  action  by  a  shipper  against  a  carrier 
for  injuries  to  horses  during  transportation,  evi- 
dence held  sufficient  to  support  a  finding  that 
the  carrier  was  negligent. 

[Ed.  Note.— For  onses  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  8  900.] 


10.  Negligence  —  Proximate  Causb — Ques- 
tion for  Jury. 

The  proximate  cause  of  an  injury  is  a  ques- 
tion for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37.  Negligence,  88  279-302.] 

11.  Carriers— Carriage  of  Live  Stock— Ac- 
tions—Sufficiency  of  Evidence. 

In  an  action  by  a  shipper  against  a  car- 
rier for  injuries  to  horses  during  transportation, 
evidence  held  to  sustain  a  verdict  for  plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  8  960.1 

12.  Writ  of  Error  —  Reservation  of 
Grounds  of  Review  —  Motion  for  New 
Trial— Statement  of  Grounds. 

The  allegation,  as  ground  of  a  motion  for 
a  new  trial,  of  "errors  of  law  occurring  at  tht 
trial."  is  too  general  and  indefinite  to  presen . 
for  review,  in  an  action  by  a  shipper  against  a 
carrier  for  injuries  to  live  stock  in  transit.  th<- 
qu"stion  whether  the  court  erred  in  refusing  to 
permit  the  carrier  to  show  that  it  was  a  custom 
to  attach  car  loads  of  stock  at  the  rear  end  o. 
the  train,  but  the  particular  error  and  matter 
complained  of  should  be  specified. 

[Ed.  Note.— For  ensos  in  point.  *ee  Cent.  Dig. 
vol.  2.  Appeal  and  Error.  6  1744.1 

13.  Trial  —  Verdict  —  Special  Findings  — 
Right  to  Judgment. 

The  right  to  a  judgment  upon  special  find- 
ings returned  with  a  general  verdict,  as  express- 
ly allowed  by  Rev.  St.  1899,  6  3("m6.  is  limited 
to  cases  where  there  is  an  inconsistency  between 
the  special  finding  and  the  general  verdict  by 
section  3057.  providing  that  when  the  special 
finding  of  facts  is  inconsistent  with  the  general 
verdict  the  former  shall  control  the  latter,  and 
the  court  may  give  judgment  accordingly. 

[Ed.  Note.— For  cases  in  point,  see  G»nt.  Dig. 
vol.  40,  Trial,  66  857-860.1 

14.  Carriers  —  Carriage  of  Live  Stock  — 
Loss — Actions — Evidence — Negligence. 

The  fact  that  during  transit  the  door  of  a 
stock  car  in  which  horses  were  being  transported 
.vas  found  partly  open,  the  bull  board  down, 
and  a  horse  missing,  is  evidence  of  the  carrier"* 
negligence  in  failing  to  furnish  a  car  provided 
with  a  secure  and  safe  door  to  prevent  the  hors- 
es from  falling  out  or  escaping. 

[Ed.  Note. — For  cases  in  poin*,  see  Cent.  Dig. 
vol.  9,  Carriers.  6  960.1 

15.  Same— Damages— Excessive  Damages. 
Plaintiff  shipped  a  car  lond  of  horses  over 

defendant's  railroad.  By  reason  of  the  defective 
condition  of  the  car  and  dt'lev  in  trausiwrta- 
tion  eight  of  them  were  injured  by  falling  down 
in  the  car.  and  one  escaped  through  the  door  in 
transit.  Of  the  horses  injured,  one  died,  and 
the  others  were  sold  at  prices  much  lower  than 
thev  would  have  brought  l""i  they  not  been  in- 
jured. Held,  that  $205  damages,  being  within 
the  evidence,  and  not  excluding  the  limit  of 
value  in  the  contract  of  shipment,  was  not  ex- 
cessive. 

[Ed.  Note— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  66  963,  964.1 

Error  to  District  Court,  Sheridan  County; 
Carroll  H.  Purmelee,  Judge. 

Actlou  by  A.  J.  Morris  against  the  Chicago, 
Burlington  &  Qulucy  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

Lonabnuph  &  Wenzell  and  N.  K.  Griggs,  for 
plaintiff  In  error.  Robert  P.  Parker,  for  de- 
fendant In  error. 

SCOTT.  J.  This  action  was  brought  in  the 
district  court  of  Sheridan  couuty  by  the  de- 
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fendnnt  In  error,  as  plaintiff,  against  the 
plaintiff  In  error,  as  defendant,  to  recover 
■damages  for  injury  to  horses  while  in  transit 
over  plaintiff  in  error's  line  of  railway,  al- 
leged to  have  been  sustained  by  reason  of 
the  negligence  of  the  company.  The  case  was 
tried  to  a  jury,  and  a  general  verdict  returned 
December  13,  1900,  in  favor  of  Morris  and 
against  the  company  for  the  sum  of  $295,  as 
damages  and  interest  thereon  from  October 
16,  1905.  At  the  same  time  the  Jury  returned 
their  separate  answers  to  interrogatories 
which  the  court  submitted  to  them  as  fol- 
lows, viz.:  "Int.  1.  Was  the  car  containing 
plaintiff's  horses  overloaded  or  overcrowded? 
Ans.  No.  Int.  2.  Did  the  overloading  or  the 
overcrowding  of  the  car  in  question  cause,  or 
contribute  to,  the  falling  or  injuring  of 
plaintiff's  horses  while  in  transit  between 
Aberdeen  and  Sheridan?  Ans.  Not  overcrowd- 
ed or  overloaded.  Int  3.  Was  it  the  duty  of 
the  plaintiff  to  go  himself,  or  have  some  one 
else  do  so,  along  with  the  car  of  horses  in 
question,  while  same  was  in  transit  between 
Aberdeen  and  Sheridan,  to  prevent  his  horses 
from  falling  and  being  trampled  upon  while 
In  the  car  in  such  transit?  Ans.  No  evidence 
to  show.  Int.  4.  Was  the  falling  or  the  in- 
juring of  plaintiffs  horses,  while  in  transit 
betweeu  Aberdeen  and  Sheridan,  due  to  any 
act  of  negligence  or  want  of  care  of  defend- 
ant? And,  if  so,  state  specifically  in  what 
such  negligence  or  want  of  care  consisted, 
and  also  state  by  whose  testimony  or  by  what 
evidence  such  negligence  or  want  of  care  of 
defendant  has  been  shown.  Ans.  Bad  order 
car  and  delayed  train.  By  defendant's  wit- 
ness and  all  others.  Int  5.  Was  the  falling 
or  injury  of  plaintiff's  horses,  while  In  tran- 
sit between  Aberdeen  and  Sheridan,  caused 
by  any  rough  or  unusual  handling  of  the  car 
containing  such  horses?  And,  if  so,  state 
specifically  where  such  rough  and  unusual 
handling  occurred,  and  by  whose  testimony 
or  by  what  evidence  such  fact  is  established. 
Ans.  No  testimony."  A  motion  by  the  com- 
pany for  judgment  on  the  special  findings,  as 
also  a  motion  for  a  new  trial,  was  overruled, 
and  the  company  brings  the  case  here  on 
error. 

1.  The  company  assigns  as  error  the  over- 
ruling of  its  motion  for  a  new  trial  It  is 
contended,  first,  that  the  evidence  is  insuffi- 
cient to  support  the  verdict;  second,  that  the 
verdict  is  contrary  to  law ;  third,  that  it  was 
entitled  to  judgment  upon  its  motion  therefor 
upon  the  special  findings. 

It  is  admitted  in  the  pleadings  that  plain- 
tiff in  error  is  and  was  a  railroad  company 
operating  a  line  of  railroad  <it  the  time  of 
the  shipment  of  the  horses  from  Billings, 
Mont.,  to  St  Louis,  Mo.,  and  a  common  car- 
rier transporting  merchandise  and  live  stock 
for  hire,  and  that  It  received  a  car  load  of 
horses  from  the  defendant  in  error  as  such 
common  carrier,  and  undertook  to  transport 
them  over  its  line  to  their  destination.  There 


was  conflicting  evidence  upon  the  question  as 
to  whether  the  car  was  overloaded  or  over- 
crowded. The  Jury,  as  seen  by  their  special 
finding  No.  1,  found  that  it  was  not  and,  in 
view  of  the  conflicting  evidence  upon  that 
question,  such  finding  cannot  be  disturbed. 
The  jury  having  so  answered  the  first  in- 
terrogatory, it  follows  that  their  second  find- 
ing is  correct,  for,  if  there  was  no  overload- 
ing or  overcrowding  of  the  stock  In  the  car, 
it  is  apparent  that  the  injury  to  the  animals 
cannot  be  attributed  to  that  cause. 

The  evidence  tended  to  show  that  upon  the 
plaintiff's  application  the  company,  on  the 
16th  day  of  October,  1905,  furnished  him  a 
car  on  its  side  track  and  at  Its  loading  pen  at 
Aberdeen,  Mont.,  for  the  purpose  of  shipping 
a  car  load  of  horses  from  that  point  to  East 
St  Louis.  The  car  was  loaded  about  11 
o'clock  at  night  and  shortly  thereafter  it  was 
switched  from  the  side  track  and  attached  to 
a  freight  train  in  rear  of  47  car  loads  of  lum- 
ber, and  next  forward  of  the  caboose.  The 
car  had  a  broken  drawbar  on  the  front  end, 
and  was  coupled  to  the  car  In  front  by  a 
chain,  there  being  about  18  inches  of  slack 
which  was  not  taken  up  by  the  chain.  The 
train  was  equipped  with  air  brakes  which 
were  coupled  onto  the  damaged  car.  The 
boiler  of  the  engine  was  foaming,  and  the 
train  was  overloaded,  so  that  In  climbing 
Parkman  Hill  In  going  south  from  Aberdeen 
the  train  crew  had  to  divide  the  train,  and  it 
was  hauled  in  separate  sections  up  that  hill. 
The  train  was  also  delayed  by  having  to 
wait  at  meeting  points,  and  did  not  reach 
Sheridan,  a  distance  of  40  miles  from  the 
starting  point,  until  some  time  between  12 .30 
and  2:30  in  the  afternoon  of  the  next  day. 
Upon  arrival  at  Sheridan  the  car  was  allow- 
ed to  stand  in  the  yards  from  1%  to  1% 
hours  before  the  horses  were  unloaded.  It 
was  then  found  that  eight  of  the  horses  bad 
been  Injured  by  having  fallen  in  the  car  and 
having  been  trampled  upon,  one  dying  shortly 
thereafter,  three  were  In  such  condition  that 
they  could  not  be  shipped  further,  and  the 
remaining  four  were  reloaded  with  the  rest 
The  three  left  in  the  stockyards  at  Sheridan 
were  afterwards  sold  by  the  company,  and 
the  other  four  so  Injured  were  sold  by  the 
shipper  at  their  destination  at  prices  much 
below  what  they  would  have  brought  had 
they  been  free  from  injuries.  At  Newcastle, 
Wyo.,  the  horses  were  again  unloaded  for  wa- 
ter and  feed,  and,  with  the  exception  of  those 
left  at  Sheridan,  none  were  missing  from  the 
shipment.  The  horses  were  again  reloaded, 
and  upon  arrival  at  Alliance,  Neb.,  it  was 
found  that  one  horse  was  missing.  The  door 
of  the  car  was  discovered  to  be  partly  open 
and  the  bull  board  down.  Neither  the  owner 
nor  any  one  in  his  behalf  accompanied  the 
horses  to  care  for  them  and  attend  to  their 
needs  between  Aberdeen  and  Sheridan,  and 
this  fact  was  known  to  the  conductor  who 
was  in  charge  of  the  train.   No  contract  of 
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shipment  was  signed  at  the  initial  point  nor 
at  the  time  of  delivery  and  acceptance  of  the 
horses  by  the  company  for  transportation. 
The  shipment,  with  the  exception  of  the  four 
head  left  at  Sheridan,  was  accompanied 
from  that  point  by  a  Mr.  Towns  as  agent  for 
the  shipper,  and  upon  leaving  Sheridan  he 
signed  a  shipping  contract  as  agent  for  his 
principal.  The  contract  so  signed  purports  to 
be  dated  at  Parkman  Station  on  October  10, 
1005,  and  the  number  of  head  of  horses  as 
stated  therein  is  38.  There  was  evidence  on 
behalf  of  the  defendant  tending  to  show  care- 
ful handling  and  management  of  the  train, 
and  the  jury  by  their  answer  to  Interrogatory 
No.  5  found  that  there  was  no  testimony  to 
show  that  the  Injury  to  plaintiff's  horses  be- 
tween Aberdeen  and  Sheridan  was  due  to  any 
rough  or  unusual  handling  of  the  car. 

It  was  incumbent  upon  the  company  to  fur- 
nish a  car  properly  equipped  to  safely  trans- 
port the  horses  to  their  destination,  and  it 
was  liable  for  injuries  resulting  from  a  fail- 
ure to  do  so.  5  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  432 ;  6  Cyc.  440.  It  Is  conceded  that  the 
car  which  was  furnished  had  a  broken  draw- 
bar, and  it  is  not  shown  that  the  plaintiff  was 
cognizant  of  that  fact,  nor  was  it  his  duty 
to  inspect  the  ear.  Union  Pac.  Ry.  Co.  v. 
Ralney,  19  Colo.  225,  34  Pac.  086 ;  Mason  v. 
Mo.  Pac.  Ry.  Co.,  25  Mo.  App.  473 ;  Gulf,  etc., 
Ry.  Co.  v.  Trawlck,  80  Tex.  270,  15  S.  W.  568, 
18  S.  W.  948 ;  5  Am.  &  Eng.  Ency.  of  Law, 
435.  According  to  the  evidence  on  behalf  of 
the  plaintiff,  there  was  18  inches  of  slack  be- 
tween the  car  in  which  the  horses  were  and 
the  next  car  ahead  which  was  not  taken  up 
by  the  chain  with  which  the  coupling  was 
made,  and  there  was  evidence  tending  to 
show  that  there  would  be  more  jarring  and 
unsteadiness  of  the  car  by  reason  of  such 
slack,  and  consequently  a  greater  tendency  of 
the  horses  to  get  down  in  the  car  and  be 
trampled  upon,  than  If  the  car  had  been 
properly  equipped  in  this  respect.  One  of 
the  witnesses  for  the  defendant,  who  at  the 
time  was  superintendent  of  the  division  of 
defendant's  railroad  on  which  the  injuries 
occurred,  testified  that  any  defect  in  a  train 
might  cause  more  Jarring,  and  that  a  defect- 
ive drawbar  would  be  a  serious  defect. 

The  length  of  time  consumed  by  the  train 
in  going  from  Aberdeen  to  Sheridan,  a  dis- 
tance of  40  miles  only,  and  the  delay  in  reach- 
ing the  latter  j>oint,  was  properly  before  the 
jury  as  bearing  upon  the  question  of  proper 
equipment  to  handle  the  train  and  transport 
the  animals  with  reasonable  dispatch  to 
where  they  could  be  unloaded  and  cared  for. 
While  it  is  not  every  delay  that  entitles  a 
shipper  to  damages,  yet  If  such  delay  was  by 
reason  of  negligence  of  the  company  and  con- 
tributed to  the  Injury  it  constituted  a  proxi- 
mate cause,  and  an  action  for  damages  would 
He.  The  overloading  an  engine,  or  a  defective 
engine  which  causes  a  delay,  is  evidence  of 
negligence  (Cleveland,  etc..  R.  Co.  v.  Heath, 
22  Ind.  App.  47,  53  N.  E.  108;  Mich.  So.,  etc., 


Ry.  Co.  v.  McDonough,  21  Mich.  165,  4  Am. 
Rep.  466;  McCrary  v.  R.  Co.,  100  Mo.  App. 
507,  83  S.  W.  82),  and,  If  such  negligence  con- 
tributed to  the  Injury,  there  Is  no  reason  why 
damages  should  not  be  recoverable. 

Negligence  per  se  was  not  shown,  but  there 
was  evidence  sufficient  to  go  to  the  Jury,  and 
therefore  sufficient  to  sustain  a  finding  of  neg- 
ligence. It  was  for  the  Jury  to  say  from  all 
the  evidence  whether  such  negligence  consti- 
tuted the  proximate  cause  of  the  injury  to 
the  animals,  and  by  their  special  finding  No. 
4  they  found  the  proximate  causes  to  be  "bad 
order  car  and  delayed  train."  If  the  dam- 
aged car  and  the  delay  in  transit  increased 
the  hazard  and  risk  of  injury  to  the  horses 
by  getting  down  and  being  trampled  upon 
and  injury  also  resulted  in  inability  to  unload 
the  animals  at  an  earlier  hour,  this  court  can- 
not say  that  the  jury's  finding  is  wrong.  It 
would  seem  reasonable  that  the  longer  they 
were  In  transit  and  the  consequent  delay  In 
getting  those  up  which  had  fallen,  together 
with  the  character  and  kind  of  animals,  and 
their  need  of  care  and  attention,  should  all 
be  taken  into  consideration  in  determining 
whether  such  delay  contributed  to  and  was  a 
proximate  cause  of  their  injury.  This  was  a 
question  of  fact  for  the  jury  to  determine, 
and  we  are  of  the  opinion  that  the  special 
finding  No.  4  is  not  contrary  to  the  evidence, 
and  that  It  is  sustained  by  sufficient  evidence. 

It  is  contended  that  the  verdict  is  contrary 
to  law,  and  in  support  of  this  contention  it 
Is  argued  that  the  plaintiff  was  guilty  of 
contributory  negligence  in  falling  to  go  or 
send  some  one  along  with  the  horses  and  at- 
tend to  their  needs  and  wants  during  transit 
between  Aberdeen  and  Sheridan,  and  also 
that  owing  to  the  natural  propensities  of  the 
horses  and  their  liability  to  injure  each  other 
the  injuries  must  be  attributed  to  such  pro- 
pensities or  vice,  and  that  the  company  by 
the  terras  of  the  contract  was  not  liable  there- 
for. The  contract  of  shipment  provided  that 
the  company  should  furnish  free  transporta- 
tion for  the  owner  or  his  agent  to  accompany 
the  horses,  and  that  he  or  bis  agent  should 
have  sole  charge  of  the  car  and  horses,  and 
that  the  company  should  not  be  responsible 
for  such  attention  and  care.  The  evidence 
Is  that  the  plaintiff  and  a  stock  inspector,  to- 
gether with  the  train  crew,  loaded  the  horses 
at  Aberdeen.  The  plaintiff  testifies  that  after 
loading  them  he  left  the  car  and  horses  in 
charge  of  the  train  crew.  The  evidence  of  the 
conductor  who  was  In  charge  of  the  train  is 
to  the  effect  that  he  knew  he  was  not  carry- 
ing any  one  on  the  part  of  the  plaintiff  to 
care  for  the  horses  between  Aberdeen  and 
Sheridan. 

The  existence  of  the  contract  was  one  of 
fact,  and  was  admitted  by  the  parties.  The 
rights,  duties,  and  obligations  created  thereby 
were  questions  of  law  to  be  determined  by  the 
court.  There  was  some  evidence  of  a  custom 
of  stockmen  to  accompany  or  send  some  one 
along  to  care  for  their  stock  while  in  transit, 
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■but  the  shipment  was  under  the  terms  of  an 
express  contract,  and  the  rights  of  the  parties 
must  be  measured  thereby.  A  custom  to  that 
«ffect  and  a  failure  to  comply  therewith  were 
not  pleaded.  The  Jury  by  their  answer  to 
interrogatory  No.  3  stated  that  there  was  no 
evidence  to  show  that  It  was  the  duty  of  the 
plaintiff  to  go,  or  have  some  one  else  do  so, 
along  with  the  car  of  horses  while  same  was 
in  transit  between  Aberdeen  and  Sheridan  to 
prevent  his  horses  from  falling  or  being 
trampled  upon  while  in  the  car  in  such  trans- 
it. This  question,  we  think,  is  one  of  law  and 
not  of  fact,  and  that  it  was  therefore  Im- 
properly submitted  to  the  jury,  and  Its  an- 
swer thereto — that  there  was  no  evidence — 
cannot  be  regarded  as  prejudicial  to  the  de- 
fendant for  that  reason.  That  this  was  a 
question  of  law  was  recognized  by  the  court 
In  its  instruction  to  the  jury  as  follows: 
"You  are  Instructed  that  the  duty  of  looking 
after  the  horses  In  question,  while  on  the 
way  between  Aberdeen  and  Sheridan,  de- 
volved on  the  plaintiff.  Hence,  if  he  allowed 
such  horses  to  be  transported  between  those 
points,  without  going  along  himself,  or  hav- 
ing some  one  do  so,  to  look  after  them  on  the 
way,  and  some  of  them  got  down  and  were 
injured  because  of  such  want  of  care,  he  can- 
not recover  in  this  action."  In  another  In- 
struction the  jury  were  told  that  In  order 
for  the  plaintiff  to  recover  for  injury  to  his 
horses  he  must  affirmatively  prove  by  a  pre- 
ponderance of  the  testimony  that  they  were 
injured  alone  through  the  negligence  of  the 
company.  The  failure  of  the  plaintiff  to  ac- 
company or  send  some  one  along  to  care  for 
his  horses,  under  the  verdict  and  finding  of 
the  jury,  neither  contributed  to  nor  was  it 
the  proximate  cause  of  the  injuries. 

If  the  injuries  to  the  horses  were  due  solely 
to  their  vices  and  natural  propensities,  then 
the  company  was  not  liable  therefor,  but  in 
order  for  this  to  be  a  defense  it  must  appear 
that  such  vices  or  propensities  constituted  the 
sole  proximate  cause  of  the  injuries.  5  Am. 
&  Eng.  Ency.  of  Law,  445.  It  is  true  that  the 
evidence  shows  that  horses  of  this  character 
are  nervous  and  excitable,  and  would  be  more 
liable  to  get  down  in  the  car  for  the  first 
hundred  miles  of  the  journey,  and  that  that 
fact  was  known  to  the  shipper  as  well  as  the 
company.  The  jury  did  not  find  that  the  nat- 
ural propensities  or  vices  of  the  animals  was 
the  sole  proximate  cause  of  the  injuries,  and 
upon  the  whole  evidence  it  was  for  them  to 
determine  what  the  proximate  cause  of  the 
injuries  was  (Giblin  v.  National  S.  S.  Co.,  8 
Misc.  Rep.  22.  28  N.  T.  Supp.  GO),  and  to  have 
been  the  proximate  cause,  as  a  defense,  the 
injuries  must  have  occurred  by  reason  of  the 
natural  propensities  alone  or  in  conjunction 
with  some  innocent  cause  (Chicago,  etc.,  R. 
Co.  v.  Harmon,  12  111.  App.  54),  and  the  bur- 
den was  upon  the  company  to  show  that  fact. 
5  Cyc.  460.  The  jury  by  their  special  find- 
ing found  the  proximate  cause  of  the  Injuries 
to  have  been  bad  order  of  car  and  delayed 


train.  We  do  not  think  that  the  Injuries 
could  upon  the  evidence  have  been  the  result 
solely  of  the  natural  propensities  of  the  ani- 
mals, either  alone  or  in  conjunction  with  an 
Innocent  cause,  for  the  damaged  car  and  de- 
layed train  were  not,  nor  could  they  be  con- 
sidered, an  innocent  cause.  We  are  of  the 
opinion  that  the  verdict  is  sustained  by  suffi- 
cient evidence,  and  that  It  is  not  contrary  to 
law. 

2.  It  Is  urged  In  argument  that  the  court 
erred  in  refusing  to  permit  the  defendant  to 
show  that  it  was  the  custom  to  attach  car 
loads  of  stock  at  the  rear  end  of  the  train. 
The  motion  for  a  new  trial  does  not  specify 
this  ruling  as  a  ground  therefor,  unless  it 
be  included  In  the  general  ground  defined  In 
the  statute  and  alleged  in  the  motion  as  "er- 
rors of  law  occurring  at  the  trial."  The 
ground  Is  too  general  and  Indefinite,  and  up- 
on the  record  it  does  not  affirmatively  appear 
that  the  si>eelflc  question  here  argued  was 
brought  directly  to  the  lower  court's  atten- 
tion. Boburg  v.  Prahl,  3  Wyo.  325,  23  Pac. 
70.  While  it  may  have  been  argued  and  sub- 
mitted to  that  court,  the  only  way  of  showing 
that  fact  and  presenting  the  question  for  re- 
view is  by  setting  out  and  specifying  in  the 
motion  the  particular  error  and  matter  com- 
plained of.  Section  853,  Elliott  on  App. 
Proe. 

8.  It  is  assigned  as  error  that  the  court 
erred  in  overruling  the  company's  motion  for 
judgment  on  the  special  finding  of  facts.  The 
interrogatories  were  submitted  to  the  jury  to 
be  answered  and  returned  with  their  general 
verdict,  in  pursuance  to  the  provisions  of 
section  3056,  Rev.  St.  1800.  Section  3657. 
Rev.  St.  1800,  is  as  follows :  "When  the  spe- 
cial finding  of  facts  Is  inconsistent  with  the 
general  verdict,  the  former  shall  control  the 
latter,  and  the  court  may  give  judgment  ac- 
cordingly." The  right  to  a  judgment  upon 
the  special  finding  of  facts  under  these  pro- 
visions of  the  statute  is  limited  to  those  cases 
where  there  is  an  Inconsistency  between  the 
special  finding  and  the  general  verdict,  and, 
unless  there  is  such  an  inconsistency  as  to  be 
irreconcilable,  such  a  motion  should  be  de- 
nied. Davis  v.  Turner,  60  Ohio  St  101,  136, 
68  N.  E.  810.  The  special  finding  of  facts  is 
reconcilable  with  the  general  verdict,  and. 
that  being  the  case,  the  company  was  not  in 
a  position  to  ask  affirmative  action  on  the 
part  of  the  court  upon  its  motion  for  judg- 
ment based  upon  such  finding. 

4.  The  correctness  of  the  instructions  Is 
not  here  questioned,  nor  is  the  right  to  recov- 
er the  value  of  the  horse  which  was  lost  from 
the  car  between  Newcastle  and  Alliance  seri- 
ously questioned.  There  was  some  conflicting 
evidence  as  to  whether  the  horse  was  loaded 
with  the  others,  but  that  was  a  question  for 
the  jury,  and,  If  so  loaded,  the  condition  of 
the  door  at  the  time  the  horse  was  found  to 
be  missing  would  be  sufficient  evidence  to 
sustain  the  verdict  on  the  ground  of  negli- 
gence on  the  part  of  the  company  in  falling 
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to  furnish  a  car  provided  with  a  secure  and 
safe  door  to  prevent  the  horses  from  falling 
out  or  escaping.  Smith  v.  New  Haven,  etc., 
R.  Co.,  12  Allen  (Mass.)  531,  90  Am.  Dec.  160 ; 
Pratt  v.  Ogdenhurg,  etc.,  R.  Co.,  102  Mass. 
557;  Indianapolis,  etc.,  R.  Co.  v.  Strain,  81 
111.  504;  Betts  v.  Chicago,  etc.,  R.  Co.,  92 
Iowa,  343,  60  N.  W.  623,  26  L.  R.  A.  248,  54 
Am.  St  Rep.  558 ;  Central  of  Georgia  R.  Co. 
v.  James,  117  Ga.  832,  45  S.  E.  223;  Root 
v.  New  York,  etc.,  R.  R,  Co.,  83  Hun,  111,  31 
N.  Y.  Supp.  357. 

5.  It  is  urged  that  the  damage  awarded  by 
the  jury  is  excessive.  The  damage  was  vari- 
ously estimated  by  different  witnesses,  and 
the  amount  found  by  the  jury  was  within  the 
evidence,  and  does  not  exceed  the  value 
placed  upon  the  animals  in  the  contract  of 
shipment,  and  to  which  value  the  plaintiff 
limited  the  amount  of  his  recovery  for  injury 
to  or  loss  of  the  horses  while  in  transit  The 
argument  upon  this  question  seems  to  be  that 
a  recovery,  if  at  all,  must  be  for  the  value  of 
the  horse  which  was  lost  from  the  car,  and 
that  there  was  no  liability  for  damage  for 
injury  to  the  horses  while  In  transit  between 
Aberdeen  and  Sheridan.  This  contention,  as 
we  have  seen,  Is  not  correct  for  the  plaintiff 
was  entitled  to  recover  for  injuries  to  them 
as  well.  We  are  of  the  opinion  that  the  dam- 
age assessed  by  the  jury  is  not  excessive. 

No  prejudicial  error  appearing  in  the  rec- 
ord, the  judgment  will  be  affirmed. 

Affirmed. 

POTTER,  C.  J.,  and  BEARD,  J.,  concur. 


FRYE  ft  BRUHN,  Inc.,  ▼.  PHILLIPS  et  al. 
(Supreme  Court  of  Washington.   Feb.  8,  1908.) 

1.  Partnership*— Actions  Against  Partners 
— Burden  of  Proof. 

In  an  action  on  an  account  against  a  firm 
in  which  one  of  the  partners  defended  on  the 
ground  that  she  had  paid  one-half  of  plaintiff's 
claim  under  an  agreement  that  such  payment 
should  be  in  full  of  her  liability  thereon,  the 
original  debt  being  thus  admitted,  the  burden  of 
proof  was  on  the  answering  defendant  to  es- 
tablish her  affirmative  defense. 

2.  Triai/— Motion  for  Judgment— Effect  of 
Motion. 

In  an  action  on  account  against  a  partner- 
ship where  one  member  set  up  an  affirmative  de- 
fense, the  plaintiff,  by  moving  for  judgment  at 
the  close  of  defendant  s  case,  does  not  waive  his 
right  to  contest  the  affirmative  matter  set  up 
in  the  answer. 

On  petition  for  rehearing.   Former  opinion 
modified  and  petition  denied. 
For  former  opinion,  see  89  Pac.  559. 

PER  CURIAM.  This  was  an  action  on  ac- 
count against  a  copartnership.  One  of  the 
partners  defaulted,  the  other  partner  Inter- 
posed the  defense  that  she  had  paid  to  the 
plaintiff  one-half  of  the  firm  indebtedness, 
under  an  agreement  that  such  payment  would 
be  accepted  in  full  of  all  claims  and  demands 
against  her,  and  that  the  plaintiff  would  look 


to  the  other  partner  for  the  balance  due. 
The  affirmative  defense  was  denied  by  the 
reply.  Inasmuch  as  the  original  indebted- 
ness was  admitted,  the  burden  of  proof  rest- 
ed upon  the  answering  defendant  to  establish 
the  allegations  of  her  affirmative  defense.  At 
the  close  of  her  testimony,  the  court  ruled 
that  the  agreement  set  forth  in  the  answer 
was  without  consideration,  and  granted  judg- 
ment in  favor  of  the  plaintiff  for  the  full 
amount  claimed.  In  the  original  opinion  fil- 
ed In  this  case  (89  Pac.  559)  we  held  that  the 
agreement  set  forth  in  the  answer  was  found- 
ed upon  an  adequate  consideration  and  re- 
versed the  judgment,  with  directions  to  en- 
ter judgment  in  favor  of  the  defendant  The 
plaintiff  did  not  waive  its  right  to  contest  the 
affirmative  matter  set  forth  In  the  answer 
by  moving  for  judgment  at  the  close  of  the 
defendant's  testimony,  any  more  than  a  de- 
fendant waives  his  right  to  contest  the  plain- 
tiff's case  by  moving  for  a  nonsuit 

For  this  reason  a  new  trial  should  have 
been  awarded,  Instead  of  directing  judgment 
for  the  defendant.  To  this  extent  the  orig- 
inal opinion  is  modified,  but  in  all  other  re- 
spects the  petition  for  rehearing  is  denied. 


HIDDEN  et  ux.  v.  GERMAN  SAVINGS  ft 
LOAN  SOCIETY. 

(Supreme  Court  of  Washington.   Feb.  5,  1908.) 

1.  Estoppel— Equitable  Estoppel— Change 
of  Position. 

Where  the  interest  on  a  mortgage  note  is 
long  overdue,  and  the  mortgagee  agreed  to  ac- 
cept a  lesser  amount  in  full  satisfaction  of  the 
amount  due  in  reliance  on  which  agreement  the 
mortgagor  paid  the  amount  agreed  on,  and  con- 
tinued in  possession  and  paid  a  large  amount 
of  interest  subsequently  accruing,  the  mortgagee 
cannot  subsequently  assert  that  the  agreement 
was  void  as  being  without  consideration. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Estoppel,  |  142.] 

2.  Chattel  Mortgages  —  Insurance  on 
Mortgaged  Property— Liability  for  Pre- 
miums. 

The  payor  of  a  note  secured  by  a  chattel 
mortgage  is  not  obliged  to  repay  the  mortgagee 
for  amounts  paid  out  to  keep  the  property  in- 
sured in  the  absence  of  an  agreement  to  that 
effect. 

3.  Tender— Sufficiency. 

Where  a  note  requires  payment  in  gold 
coin  at  a  certain  place,  the  payee  cannot  object 
that  a  tender  of  the  amount  due  made  and 
refused  was  not  good,  because  made  by  draft, 
where  the  refusal  was  not  based  on  that  ground 
especially  when  previous  payments  were  ac- 
cepted, although  not  in  gola  coin. 

[Ed.  Note— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Tender,  |§  29-32,  44.] 

Appeal  from  Superior  Court,  Clarke  Coun- 
ty; W.  W.  McCredle,  Judge. 

Action  by  L.  M.  Hidden  and  another 
against  the  German  Savings  &  Loan  Society. 
From  a  judgment  for  plaintiffs,  defendant 
appeals.  Affirmed. 

Milton  W.  Smith,  for  appellant  H.  W. 
Arnold,  for  respondents. 
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RUDKIN,  J.  On  the  25th  day  of  April, 
1893,  O.  M.  Hidden,  Margaret  Hidden,  L.  M. 
Hidden,  Mary  Hidden,  and  Arthur  W.  Hid- 
den executed  their  promissory  note  In  favor  of 
the  defendant,  the  German  Savings  &  Loan  So- 
ciety, for  the  sum  of  $20,000,  payable  five 
years  after  date,  with  interest  from  date  un- 
til paid  at  the  rate  of  7  per  cent  per  annum 
payable  quarterly.  On  the  same  date,  for 
the  purpose  of  securing  the  payment  of  the 
promissory  note  according  to  its  terms,  the 
makers  executed  and  delivered  to  the  payee 
their  indenture  of  mortgage  on  certain  hotel 
property  owned  by  them  in  the  city  of  Van- 
couver, Clarke  county.  On  the  21st  day  of 
February,  1898,  the  makers  executed  and  de- 
livered to  Louis  J.  Goldsmith,  as  trustee,  a 
chattel  mortgage  on  the  furniture  and  fix- 
tures in  the  hotel  situated  on  the  lots  cover- 
ed by  said  first  mentioned  mortgage  as  ad- 
ditional security  for  the  payment  of  $2,727.02, 
overdue  interest  on  the  loan.  On  the  1st  day 
of  January,  1902,  interest  was  overdue  and 
unpaid  on  the  principal  note  to  the  amount 
of  $4,947.88,  and  on  or  about  that  date  the 
defendant  agreed  to  accept  the  sum  of  $3,- 
447.88  In  full  of  all  interest  to  January  1, 
1902,  and  to  reduce  the  rate  of  interest  to  5 
per  cent,  per  annum  thereafter,  on  condi- 
tion that  the  back  Interest  was  promptly  paid. 
The  plaintiff  accepted  the  offer,  and  paid  the 
amount  specified  on  the  27th  day  of  January, 
1902,  receiving  from  the  defendant  a  receipt 
acknowledging  payment  In  full  of  all  interest 
to  January  1,  1902,  as  agreed.  For  upwards 
of  three  years  thereafter  the  plaintiffs 
promptly  paid  the  Interest  on  the  loan  at  the 
reduced  rate,  and  the  defendant  accepted 
such  payments,  receipting  in  full  for  all  In- 
terest accruing  during  the  periods  covered  by 
the  respective  payments.  On  June  8,  1905, 
$10,000  was  paid  on  the  principal  of  the 
note,  and  on  October  30,  1905,  the  further 
sum  of  $10,131.94  was  tendered  by  draft,  in 
full  of  the  balance  on  the  principal  sum  due 
and  all  accrued  interest  to  that  date  at  the 
reduced  rate  agreed  upon  by  the  parties. 
This  tender  was  rejected,  and  the  present  ac- 
tion was  thereafter  instituted  to  cancel  the 
note  and  mortgage,  and  for  other  relief.  The 
complaint  alleges  that  the  plaintiffs  are  the 
successors  In  Interest  to  the  original  mortga- 
gors and  this  allegation  Is  denied  by  the  an- 
swer ;  but.  In  view  of  the  conclusion  we  have 
reached  on  the  merits  of  the  case,  this  ques- 
tion becomes  immaterial.  The  court  below 
made  findings  in  favor  of  the  plaintiffs,  and 
gave  judgment  according  to  the  prayer  of 
the  complaint.  From  the  judgment  so  ren- 
dered, the  defendant  has  appealed. 

While  the  appellant  rejected  the  tender  of 
October  30,  1905,  for  the  reason  that  the  re- 
spondent refused  to  repay  certain  sums  paid 
out  by  the  appellant  for  insurance  on  the 
personal  property  covered  by  the  chattel  mort- 
gage above  referred  to,  at  the  trial  in  the 
court  below  and  again  in  this  court  It  con- 


tended that  the  tender  was  insufficient  for 
the  following  reasons:  First,  because  the 
agreement  of  January  1,  1902,  to  accept  a 
lesser  amount  in  full  satisfaction  of  the  in- 
terest then  overdue,  was  without  considera- 
tion; second,  because  the  respondent  failed 
to  tender  the  amounts  paid  out  by  the  appel- 
lant for  Insurance  on  the  personal  property 
covered  by  the  chattel  mortgage;  and,  third, 
because  the  note  called  for  payment  in  gold 
coin  at  San  Francisco,  and  the  tender  by 
draft  was  not  In  accordance  with  the  agree- 
ment of  the  parties.  Other  minor  questions 
are  discussed  in  the  briefs,  but  we  find  them 
without  merit.  With  these  several  conten- 
tions we  cannot  agree. 

1.  At  the  time  the  appellant  agreed  to  re- 
mit the  sum  of  $1,500  from  the  amount  of  the 
unpaid  interest  both  principal  and  Interest 
were  long  overdue.  At  that  time  it  doubt- 
less deemed  itself  insecure,  else  the  remission 
would  not  have  been  made.  The  respondents 
were  then  at  liberty  to  suffer  the  mortgage  to 
go  to  a  foreclosure,  and  permit  the  appellant 
to  recover  Its  indebtedness  as  it  then  stood 
as  best  it  could.  But,  in  reliance  on  the 
promise  made,  the  respondents  continued  in 
possession  of  the  property,  and  paid,  not  only 
the  overdue  interest  which  they  were  already 
obligated  to  pay,  but  additional  interest  un- 
der the  modified  agreement  to  the  amount  of 
more  than  $3,000.  This  interest  was  accept- 
ed by  the  appellant  and  the  agreement  of 
January  1,  1902,  was  fully  acquiesced  in  by 
both  parties  until  a  dispute  arose  between 
them  over  the  payment  of  certain  Insurance 
premiums.  After  the  respondents  had  thus 
changed  their  position,  and  after  the  agree- 
ment had  thus  been  executed  and  acquiesced 
In  for  such  a  length  of  time,  it  certainly  does 
not  lie  with  the  appellant  to  say  that  the 
original  agreement  was  without  considera- 
tion or  void 

2.  The  chattel  mortgage  contained  no  pro- 
vision requiring  the  mortgagors  to  keep  the 
property  Insured,  or  authorizing  the  mort- 
gagee to  procure  Insurance  at  their  expense. 
The  court  below  found  that  there  was  no  col- 
lateral agreement  to  that  effect  and  such 
finding  is  sustained  by  the  testimony. 

3.  While  the  note  required  payments  to  be 
made  in  gold  coin  at  the  appellant's  office  in 
San  Frauclsco,  the  tender  was  not  refused 
because  not  so  made,  and  this  requirement  of 
the  contract  was  not  Insisted  upon  in  the 
case  of  any  prior  payment.  Under  such  cir- 
cumstances, it  would  be  highly  inequitable 
to  permit  such  a  technical  objection  to  be 
raised  or  suggested  for  the  first  time  by  an- 
swer. 

Finding  no  error  in  the  record,  the  Judg- 
ment is  affirmed. 

HADLEY,  C.  J.,  and  FULLERTON,  DUN- 
BAR, MOUNT,  CROW,  and  ROOT,  JJ.,  con- 
cur. 
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VAN  HORN  v.  VAX  HORN. 
(Supreme  Court  of  Washington.   Feb.  5,  1908.) 

Divorce  —  Alimony  —  Interlocutory  Judg- 
ment—Foreign Judgment. 

An  action  will  not  lie  in  this  state  on  an 
interlocutory  order  of  a  California  court  award- 
ing plaintiff  herein  temporary  alimony  and  suit 
money  in  an  action  for  divorce  pending  in  that 
court,  since  such  order,  though  final  and  ap- 
pealable under  California  statutes,  is  subject  to 
modification  by  the  court  making  it,  and.  this 
court  not  having  jurisdiction  of  the  original  suit, 
its  attempt  to  enforce  the  order  might  result 
in  a  conflict  of  authority. 

[Ed.  Note. — For  caRes  in  point,  see  Cent.  Dig. 
vol.  17,  Divorce.  §  841.1 

Appeal  from  Superior  Court,  King  Coun- 
ty; Boyd  J.  Talluiau,  Judge. 

Action  by  Murion  V.  Van  Horn  against 
Ross  II.  Van  Horn  on  an  interlocutory  order 
of  a  foreign  court  awarding  temporary  ali- 
mony and  suit  money.  From  a  judgment 
dismissing  the  complaint,  plaintiff  appeals. 
Affirmed. 

William  B.  Allison,  for  appellant.  Bam- 
ford  A.  Robb,  for  respondent. 

RL'DKIN.  J.  This  action  was  instituted 
in  the  court  below  on  an  interlocutory  order 
of  the  superior  court  of  Alameda  county  in 
the  state  of  California  awarding  temporary 
alimony  and  suit  money  to  the  plaintiff  here- 
in in  an  action  for  divorce  pending  in  that 
court.  A  demurrer  interposed  to  the  amend- 
ed complaint  was  sustained,  and  the  plaintiff 
electing  to  stand  on  her  complaint,  and,  re- 
fusing to  plead  further,  a  judgment  of  dis- 
missal was  eutered.  From  that  judgment  the 
present  appeal  is  prosecuted. 

The  order  on  which  the  action  is  based 
was  made  under  section  137  of  the  Civil  Code 
of  California,  which  reads  as  follows :  "When 
an  action  for  divorce  is  pending,  the  court 
may,  in  its  discretion,  require  the  husband 
to  pay  as  alimony,  any  money  necessary  to 
enable  the  wife  to  supi>ort  herself  and  her 
children,  or  prosecute  or  defend  the  action." 
The  authorities  very  generally  agree  that  an 
action  will  not  lie  in  another  court  or  in  the 
courts  of  another  state  on  an  order  or  judg- 
ment such  as  this.  Baugh  v.  Baugh,  4  Bibb. 
( Ky. )  550 ;  Ledyard  v.  Brown,  39  Tex.  402 ; 
Vine  v.  Vine,  21  R.  I.  190,  42  Atl.  871 ;  Cut- 
tier  v.  Cuttler,  88  111.  App.  404;  Webb  v. 
Buckelew,  82  N.  Y.  555;  Lynde  v.  Lyude, 
H>2  N.  Y.  4(15,  50  N.  E.  979,  48  L.  R.  A.  079, 
70  Am.  St.  Bep.  332,  same  case  affirmed  181 
l\  S.  183.  21  Sup.  Ct.  555,  45  L.  Ed.  810; 
Freud  v.  Freud  (N.  J.  Oh.)  03  Atl.  750;  Is- 
rael v.  Israel,  148  Fed.  570,  79  C.  C.  A.  32, 
9  L.  R.  A.  (N.  S.)  1108;  Hunt  v.  Monroe 
(Utah)  91  Pac.  209;  Sistare  v.  Slstare 
(Conn.)  00  Atl.  772;  Geisler  v.  Geisler,  98 
S.  W.  1023.  30  Ky.  Law  Rep.  430 ;  Barclay  v. 
Barclay,  184  111.  375,  50  N.  E.  030,  51  L.  R. 
A.  351.  The  reason  for  the  rule  is  thus  stated 
in  Israel  v.  Israel,  supra:  'The  decree  for 
alimony  may  be  changed  from  time  to  time 
by  the  chancellor,  and  there  may  be  such  cir- 


cumstances as  would  authorize  the  chancel- 
lor to  even  change  the  amount  to  be  paid  by 
the  husband,  where  he  is  In  arrears  in  pay- 
ments required  under  the  decree.  *  *  * 
The  peculiar  character  of  the  obligation  Is 
such  that  it  is  always  subject  to  modifica- 
tion by  the  court  In  which  the  decree  was 
entered  according  to  the  varying  circumstan- 
ces of  the  parties,  and  no  other  court  could 
undertake  to  administer  the  relief  to  which 
the  parties  are  entitled  except  that  having 
jurisdiction  in  the  original  suit.  An  attempt 
to  do  so  by  such  other  court  would  bring 
about  a  conflict  of  authority  and  a  condition 
of  chaos  with  reference  to  questions  of  this 
character,  because  no  other  court  would  have 
before  it  the  facts  with  reference  to  such 
change  and  condition  and  as  to  such  original 
right  of  the  parties." 

Without  questioning  the  rule  announced  In 
these  cases,  counsel  for  the  appellant  earnest- 
ly insists  that  the  order  in  question  is  a  final 
one  under  the  decisions  of  the  Supreme  Court 
of  the  state  of  California,  and  must  be  so 
considered  here.  In  supi>ort  of  this  conten- 
tion he  cites:  Sharon  v.  Sharon,  07  Cal. 
185.  7  Pac.  450,  035,  8  Pac.  709 ;  Hite  v.  Hlte, 
124  Cal.  38!).  57  Pac.  227,  45  L.  R.  A.  793.  71 
Am.  St.  Rep.  82;  Baker  v.  Baker.  136  CaL 
303.  08  Pac.  971.  While  the  Supreme  Court 
of  California  holds  In  the  cases  cited  that  an 
order  such  as  this  is  a  final  order  from  which 
an  appeal  will  He  under  its  statutes.  It  does 
not  hold,  and  has  not  held  to  our  knowledge, 
that  such  an  order  is  not  subject  to  change 
or  modification  in  the  discretion  of  the  court 
in  which  it  was  made,  and  this  is  the  princi- 
pal objection  to  permitting  an  action  to  be 
maintained  on  such  an  order  in  another  ju- 
risdiction. It  is  a  significant  fact  that,  while 
the  Supreme  Court  of  California  cites  Loeh- 
nane  v.  Lochnnne,  78  Ky.  408,  and  Blake  v. 
Blake,  80  111.  532,  In  support  of  the  right  of 
appeal  In  the  Sharon  Case,  the  courts  of  both 
of  these  states  hold  that  an  action  will  not 
lie  on  such  an  order.  Cuttler  v.  Cuttler,  and 
Geisler  v.  Geisler.  supra. 

Finding  no  error  in  the  record,  the  judg- 
ment is  affirmed. 

IIADLEY,  C.  J.,  and  FULLERTON. 
MOUNT,  CROW,  and  DUNBAR,  JJ.,  concur. 


DAY  v.  McPHEE  et  al. 

(Supreme  Court  of  Colorado.   Dec.  2,  1907.  Re- 
hearing Denied  Feb.  3,  1908.) 

1.  Appeal  —  Liability  on  Bond  —  When 

Surety's  Liability  Attaches. 

Upon  affirmance  of  a  judgment  on  api>eal, 
the  sureties'  liability  upon  the  appeal  bond  be- 
comes absolute,  and  the  obligee  need  not  exhaust 
his  remedy  against  the  principal  before  pro- 
ceeding against  the  sureties,  but  may  elect  which 
of  the  sureties  he  will  proceed  against,  or  what 
security  holden  for  the  judgment  he  will  re- 
sort to  for  its  satisfaction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §8  4788-4790.] 
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2.  Same— Actions— Defenses. 

As  a  general  rule,  the  only  defense  which 
a  surety  upon  an  appeal  bond  can  Interpose 
after  affirmance  of  the  judgment  is  one  which 
discharges  him  from  his  obligation  in  whole  or  in 
part. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  «  4792-4794.] 

3.  Same. 

Plaintiffs  sued  their  debtor,  and  sued  out 
an  attachment,  under  which  funds  of  the  debtor 
sufficient  to  pay  the  claim  were  attached.  The 
attachment  was  discharged  upon  the  debtor  filing 
a  bond,  with  R.  as  surety,  conditioned  to  pay 
any  judgment  obtained,  and  the  property  re- 
leased was  turned  over  to  the  surety,  R.,  to  in- 
demnify him  against  loss.  Judgment  was  ob- 
tained against  the  debtor,  and  defendant  became 
surety  on  his  appeal  bond,  and  the  judgment  was 
affirmed.  Held,  that  on  affirmance  the  judgment 
creditors  could  elect  which  bond  they  would  first 
proceed  upon,  and  it  was  immaterial  which  of 
the  sureties  was  the  primary  surety,  or  whether 
R.'s  bond  was  a  substitute  for  the  garnished 
assets,  or  whether  R.  held  the  assets  as  security 
to  indemnify  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  4785-4787.] 

4.  Same. 

The  fact  that  an  appeal  is  taken,  and  an 
appeal  bond  executed,  in  the  interest  and  with 
the  consent  of  a  surety  on  a  bond  given  for  the 
dissolution  of  an  attachment,  conditioned  to  pay 
any  judgment  obtained  against  the  principal, 
while  it  may  raise  a  liability  on  the  part  of  the 
first  surety  to  the  other  one,  does  not  affect  the 
creditors'  right  to  proceed  upon  either  bond. 

I Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  3,  Appeal  and  Error,  §§  4785-4787.] 

5.  Same. 

In  an  action  against  a  surety  on  an  appeal 
bond,  an  allegation  that  plaintiffs  had  collu- 
sively  arranged  with  the  surety  on  another  bond 
for  the  dissolution  of  an  attachment,  condi- 
tioned to  pay  the  judgment,  to  release  him  from 
his  obligation,  is  no  defense,  since  it  does  not 
allege  that  the  other  surety  has  been  absolutely 
released,  but  merely  alleges  that  which  would 
result  by  operation  of  law  if  defendant  paid 
the  judgment,  since  plaintiffs  could  have  but  one 
satisfaction. 

6.  Principal  and  Subett— Rights  op  Sure- 
ties AS  TO  CO-SUBETY. 

If  one  surety  is  primarily  liable,  the  right 
of  the  surety  secondarily  liable,  who  has  dis- 
charged the  liability,  to  compel  the  one  primarily 
liable  to  repay  the  sum  disbursed,  attaches 
immediately  upon  payment,  and  is  not  affected 
by  a  subsequent  attempt  of  the  obligee  to  dis- 
charge the  surety  primarily  liable. 

7.  Same— Recourse  op  Surety  to  Obligee's 
Security. 

As  a  general  rule,  the  right  of  a  surety  on 
an  appeal  bond  with  respect  to  any  security 
which  the  judgment  creditor  may  subject  to  the 
payment  of  his  judgment  is  to  resort  to  it  him- 
self on  paying  the  judgment,  and  not  to  compel 
the  creditor  to  resort  to  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Surety,  §§  474-479.] 

8.  Same— Release  of  Security  by  Creditor. 

The  release  by  a  creditor  of  security  to 
which  a  surety  has  the  right  to  resort  upon  pay- 
ing the  debt  releases  the  surety  to  the  extent 
that  he  is  thereby  deprived  of  indemnity. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Surety,  §§  244-2(58.] 

9.  Attachment— Bond  for  Release— Effect. 

Where,  by  mutual  arrangement  between 
plaintiff  and  defendant  in  an  action  in  which 
property  of  defendant  has  been  attached,  plain- 
tiff takes  defendant's  bond  with  surety  condi- 
tioned for  the  payment  of  any  judgment  in  the 
action,  and  the  attached  property  is  released 


and  the  attachment  dissolved,  the  surety  taking 
over  the  property  released  for  his  indemnity,  the 
liability  of  the  surety  on  the  bond  becomes  a 
substitute  for  the  property  attached  which  by 
virtue  of  the  bond  is  released. 

10.  Principal  and  Subety  —  Discharge  op 
Surety  —  Release  by  Cbeditob  of  Other 
Secubity. 

In  determining  equities  between  a  creditor 
and  sureties  on  a  bond,  where  the  creditor's  acts 
in  releasing  security  to  which  the  surety  may 
resort  on  payment  of  a  debt  would  result  in 
loss  to  the  surety,  the  result  of  the  creditor's 
action  is  persuasive  in  adjusting  the  equities 
because  the  right  of  subrogation  of  a  surety 
rests  not  on  contract,  but  on  principles  of  nat- 
ural justice. 

11.  Principal  and  Surety— Rights  of  Sure- 
ty—Release of  Security  by  Obligee. 

Since,  where  a  bond  for  the  release  of  an 
attachment  is  taken,  conditioned  for  the  pay- 
ment of  any  judgment  in  the  action,  the  lia- 
bility of  the  surety  on  the  bond  becomes  a  sub- 
stitute for  the  property  attached  which  a  surety 
on  an  appeal  bond  in  the  action  might  resort  to 
upon  payment  of  the  judgment,  the  release  of 
the  surety  on  the  former  bond  will  release  the 
surety  on  the  appeal  bond. 

12.  Same— Liability  of  Co-Sureties. 

Since,  where  a  bond  for  release  of  an  at- 
tachment is  taken,  conditioned  for  the  payment 
of  any  judgment  in  the  action,  the  liability  of 
the  surety  on  the  bond  is  a  substitute  for  the 
property  attached,  his  obligation  as  against  a 
subsequent  surety  on  an  appeal  bond  in  the 
action  is  not  within  the  doctrine  that,  if  sure- 
ties are  bound  for  the  same  thing  or  do  not  oc- 
cupy towards  each  other  the  same  relative  posi- 
tion, a  subsequent  surety  will  have  no  right  as 
against  the  first. 

13.  Same  — Rights  of  Surety  —  Release  op 
Security  by  Obligee — Right  op  Obligee 
to  Proceed  on  One  of  Several  Bonds. 

While  a  judgment  creditor  may  elect  upon 
which  of  two  bonds  he  will  proceed  to  obtain 
satisfaction  of  his  judgment,  he  may  not  pro- 
ceed against  one  of  them  if  by  an  affirmative  act 
he  has  destroyed  the  surety's  right  to  be  subro- 
gated to  the  only  security  there  was  for  the 
payment  of  the  judgment  and  which  was  suffi- 
cient to  pay  it. 

14.  Appeal  —  Liabilities  on  Bonds— Action 
— Pasties  —  Equities  Between  Co-Sube- 

TIES. 

In  an  action  by  a  judgment  creditor  against 
a  surety  on  an  appeal  bond,  defendant  is  not 
entitled  to  the  delay  of  the  case  incident  to 
bringing  in  a  surety  on  a  bond  given  to  release 
an  attachment  merely  to  settle  equities  between 
defendant  and  such  surety,  unless  plaintiffs  were 
in  some  way  responsible  for  the  creation  of  such 
equities,  or  had,  by  affirmative  action,  destroyed 
them. 

15.  Same. 

The  liability  to  a  surety  on  an  appeal  bond 
of  a  surety  on  a  bond  for  release  of  an  attach- 
ment, conditioned  to  pay  the  judgment,  in  case 
the  former  should  pay  it,  would  not  entitle  the 
surety  on  the  appeal  bond  to  have  the  other 
surety  made  a  party  defendant  in  an  action  on 
the  appeal  bond,  since  that  liability  would  not 
affect  or  postpone  plaintiff's  rights. 

16.  Same. 

Under  Civ.  Code,  §  16,  providing  that,  when 
a  complete  determination  of  controversies  be- 
tween the  parties  to  an  action  cannot  be  had 
without  the  presence  of  other  parties,  the  court 
shall  order  them  to  be  brought  in,  where  it  is 
alleged  that  defendant,  a  surety  on  an  appeal 
bond,  was  released  by  plaintiff  destroying  de- 
fendant's right  to  resort  to  a  bond  given  for 
the  release  of  an  attachment,  the  surety  on  the 
bond  for  release  of  the  attachment  is  properly 
made  a  party  defendant. 
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Appeal  from  District  Court,  Weld  County; 
Christian  A.  Bennett,  Judge. 

Action  by  Charles  D.  McPhee  and  others 
against  William  E.  Day  on  an  appeal  bond. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.  Reversed  and  remanded. 

H.  N.  Haynes,  for  appellant.  Chap.  J. 
Hughes.  Jr.,  Gerald  Hughes,  and  Barnwell 
8.  Stuart,  for  appellees. 

GABBERT,  J.  The  question  presented  by 
this  appeal  Is  the  liability  of  appellant  as 
surety  on  an  appeal  bond  upon  which  suit 
was  commenced  against  him  by  the  appellees 
McPhee  &  McGlnnity.  In  the  complaint  fil- 
ed by  these  appellees  in  their  action  on  the 
bond,  it  is  alleged  that  they  obtained  a  Judg- 
ment In  the  district  court  of  Arapahoe  coun- 
ty against  J.  B.  Hindry  for  a  specified  sum; 
that  Hindry  appealed  from  this  judgment  to 
the  Court  of  Appeals;  that,  pursuant  to  an 
order  of  that  tribunal,  Hindry  filed  an  ap- 
peal bond  upon  which  appellant  and  another 
were  sureties,  conditioned  for  the  payment 
of  the  judgment  appealed  from  in  case  it 
was  affirmed ;  that  the  judgment  was  affirm- 
ed, and  has  not  been  paid..  To  this  complaint 
the  defendant,  Day,  as  an  answer,  interposed 
four  defenses  and  a  cross-complaint.  To  the 
latter  the  appellee  Ross-Lewln.  by  order  of 
court,  was  made  a  party  defendant.  By  the 
same  order  he  was  also  made  an  additional 
party  defendant  in  the  original  action.  To 
each  defense  and  cross-complaint  a  general 
demurrer  was  interposed  and  sustained.  The 
defendant  Day  elected  to  stand  by  his  an- 
swer and  cross-complaint,  and  Judgment  was 
rendered  against  him,  from  which  he  ap- 
peals. His  liability  on  the  bond  in  question, 
therefore,  depends  upon  whether  or  not  ei- 
ther defense  or  the  cross-complaint  stated 
facts  sufficient  to  constitute  a  defense  to  the 
action  upon  the  bond. 

By  the  first  defense,  it  is  averred  that  the 
judgment,  mentioned  in  the  complaint  was 
rendered  in  an  action  instituted  by  plaintiffs 
in  the  county  court  of  Arapahoe  county 
against  J.  B.  Hindry;  that  this  action  was 
supplemented  by  an  attachment  under  which 
the  city  of  Denver  was  garnished,  by  which 
sufficient  funds  of  Hindry  were  attached  to 
more  than  cover  their  claim ;  that  following 
this  garnishment,  by  stipulation  of  parties 
to  the  action,  an  order  was  entered  by  the 
county  court  reciting  that  the  parties  had 
stipulated  to  discharge  the  attachment  upon 
Hindry  filing  a  bond  in  the  sum  of  $3,000, 
with  sureties,  conditioned  for  the  payment  of 
any  judgment  which  might  be  obtained  against 
him  in  the  action ;  that  such  bond  had  been 
filed,  and  thereupon,  by  consent  of  all  par- 
ties, it  was  ordered  that  the  attachment  be 
dissolved,  and  the  city  of  Denver  discharged 
as  garnishee.  It  is  also  averred  that  the  ap- 
pellee Ross-Lewln  was  the  surety  on  this 
bond ;  that  it  was  executed  by  him  to  obtain 
a  discharge  of  the  writ  of  attachment,  and 
the  release  of  the  city  of  Denver  as  garnishee, 


with  the  intent  that  such  bond  should  stand 
In  lieu  of  the  garnishment;  that  Hindry 
thereafter  collected  the  amount  due  him 
from  the  city,  and  paid  the  same  to  Ross- 
Lewln,  pursuant  to  an  agreement  between 
Ross-Lewin  and  himself,  made  at  and  prior 
to  the  execution  of  the  bond  by  the  former 
to  thus  Indemnify  Ross-Lewin.  It  is  then 
alleged  that  plaintiffs  recovered  a  judgment 
against  Hindry  In  the  county  court,  from 
which  Hindry,  with  the  consent  and  in  the 
Interest  of  Ross-Lewin,  prosecuted  an  appeal 
to  the  district  court;  that  the  result  of  the 
appeal  was  that  judgment  was  again  render- 
ed against  Hindry,  and  that  from  this  judg- 
ment an  appeal  was  taken  to  the  Court  of 
Appeals,  where  the  judgment  was  affirmed. 
It  is  also  alleged  that,  in  order  to  prosecute 
this  appeal,  the  defendant  Day  signed  the 
appeal  bond  mentioned  in  the  complaint.  It 
is  also  charged  tbat  this  appeal  was  in  the 
interest  of  Ross-Lewin,  and  with  his  knowl- 
edge, concurrence,  and  consent,  to  the  end 
that,  if  possible,  the  judgment  would  be  re- 
versed and  Ross-Lewin  released  from  his  ob- 
ligation. It  is  further  alleged  that  plaintiffs 
have  entered  into  an  arrangement  with  Ross- 
Lewin  to  enforce  collection  of  the  judgment 
from  this  defendant  upon  his  bond,  and  to 
discharge  Ross-Lewin  from  ail  liability  there- 
on when  such  judgment  is  so  collected.  It  is 
also  averred  that  Hindry  is  insolvent. 

From  the  foregoing  synopsis  it  is  claimed 
by  counsel  for  defendant  that  It  appears  from 
this  defense  that  the  judgment  for  which. 
Day  became  surety  on  the  appeal  bond  sued 
upon  was  originally  fully  secured  by  garnish- 
ment proceedings;  that  the  Ross-Lewin  bond 
was  taken  as  a  substitute  for,  and  in  lieu  of, 
the  assets  secured  by  such  proceedings;  that 
these  assets  were,  by  the  principal  debtor, 
turned  over  to  Ross-Lewin  as  security  to  in- 
demnify him  against  loss  in  signing  the  bond 
which  he  executed,  by  virtue  of  which  the 
attachment  was  discharged;  that  the  appeal 
to  the  Court  of  Appeals  was  taken  In  the 
interest,  and  with  the  consent,  of  Ross-Lew- 
in, and  that  McPhee  &  McGlnnity  have  re- 
leased Ross-Lewin.  Upon  these  facts  the 
following  legal  propositions  are  advanced  by 
counsel  for  appellant  In  support  of  his  con- 
tention that  the  court  erred  In  sustaining  the 
demurrer  to  the  first  defense:  (1)  A  sure- 
ty, on  paying  the  indebtedness  of  his  princi- 
pal, has  the  right  to  be  subrogated  to  the 
securities  held  by  the  creditor  for  the  pay- 
ment of  the  debt  discharged  by  the  surety. 

(2)  That  this  right  extends  to  securities  of 
the  principal  debtor  held  by  other  sureties. 

(3)  That  a  release  by  the  creditor  of  a  se- 
curity to  which  the  surety  has  a  right  of 
Subrogation  releases  the  surety.  (4)  That, 
as  between  Day  and  Ross-Lewin,  the  latter 
was  the  primary  surety  from  whom  the  for- 
mer, on  paying  the  judgment,  would  be  en- 
titled to  full  Indemnity.  This  proposition  is 
based  upon  the  further  ones  to  the  effect 
that  the  bond  signed  by  Ross-Lewln  was  * 
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substitute  for  the  original  garnished  assets 
of  Hlndry ;  that  Ross-Lewln  held  as  security 
assets  of  the  principal  debtor,  Hlndry ;  and 
the  appeal  perfected  by  the  bond  of  Day  was 
taken  In  the  Interest,  and  with  the  consent, 
of  Ross-Lewln.  (5)  That  the  agreement  of 
plaintiffs  to  release  Ross-Lewln  from  his  ob- 
ligation has  released  the  defendant  Day. 
Conceding,  for  the  present,  for  the  sake  of 
argument,  that  these  propositions  are  correct 
statements  of  the  law,  the  facts  to  which  it 
Is  sought  to  apply  them  do  not  relieve  the 
defendant  Day  from  bis  obligation  upon  the 
appeal  bond.  Upon  affirmance  of  a  Judgment 
from  which  an  appeal  is  prosecuted,  the  lia- 
bility of  the  sureties  upon  the  bond  given  to 
perfect  the  appeal  becomes  fixed  and  abso- 
lute. The  obligee  in  such  bond  Is  not  requir- 
ed to  exhaust  his  remedy  against  the  princi- 
pal before  proceeding  against  the  surety,  but 
may  elect  which  of  the  sureties  he  will  pro- 
ceed against,  or  what  security,  holden  for  the 
Judgment,  he  will  resort  to  for  its  satisfac- 
tion. Anderson  v.  Sloan,  1  Colo.  484;  Steln- 
hauer  r.  Colmar.  11  Colo.  App.  404,  55  Pac. 
291;  Wood  v.  Derrickson,  1  Hilt.  (N.  Y.) 
410;  Staley  v.  Howard,  7  Mo.  App.  377; 
Bingham  v.  Mears,  4  N.  D.  437,  61  N.  W. 
808,  27  L.  R.  A.  257;  Davis  v.  Patrick,  57 
Fed.  909,  G  C.  C.  A.  632.  The  reason  for 
these  rules  of  law  is  that  a  Judgment  debtor 
may  appeal  from  a  Judgment  rendered  against 
him  independent  of  the  Judgment  creditor; 
and,  when  he  is  enabled  to  exercise  this  right 
through  another  engaging  to  pay  the  Judg- 
ment appealed  from  In  case  it  is  affirmed, 
whereby  the  collection  or  enforcement  of  the 
Judgment  is  stayed,  the  surety  on  the  bond 
given  for  this  purpose  will  not  be  heard  to 
say  that  there  Is  property  of  the  principal 
debtor  which  can  be  subjected  to  the  pay- 
ment of  the  Judgment,  or  that  there  are  oth- 
er sureties  holden  for  the  debt,  or  that,  be- 
cause of  equities  between  himself  and  others 
liable  for  the  debt  which  the  judgment  cred- 
itor was  not  responsible  for  creating,  the  dis- 
charge of  his  engagement  should  be  postpon- 
ed until  such  property  Is  exhausted,  or  un- 
less other  sureties  are  proceeded  against,  or 
such  equities  between  himself  and  others  are 
first  settled.  So  that,  upon  the  breach  of  the 
condition  of  his  obligation,  he  will  not  be 
allowed  to  escape  liability  thereon,  or  post- 
pone discharging  It  except  for  the  most  co- 
gent reasons  Shannon  v.  Dodge,  18  Colo. 
164,  32  Pac.  61.  Generally  speaking,  then, 
the  only  defense  which  a  surety  upon  an  ap- 
peal bond  can  interpose  after  affirmance  of 
Judgment  is  one  which  discharges  him  from 
his  obligation,  either  in  whole  or  In  part. 
There  may  be  exceptional  cases,  as  where 
the  judgment  creditor  has  access  to  a  fund 
for  the  pfiyment  of  his  debt  which  a  surety 
cannot  make  available,  but  no  facts  are  pre- 
sented for  our  consideration  by  the  first  de- 
fense upon  which  any  argument  is  based, 
which  excepts  this  case  from  the  general 
rules  of  law  announced, 
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I  Applying  these  principles,  it  Is  clear  that 
the  facts  upon  which  defendant  relied  as 
pleaded  In  his  first  defense  were  not  suffi- 
cient in  law  for  any  reason  suggested  by 
counsel.  The  judgment  which  he  engaged  to 
pay  by  the  appeal  bond  which  he  executed 
was  affirmed.  That  Ross-Lewln  may  also 
have  been  liable  to  discharge  such  judgment 
by  virtue  of  the  bond  which  he  executed  did 
not  concern  the  defendant,  for  the  plaintiffs 
had  the  right  to  elect  which  bond  they  would 
first  proceed  upon.  Whether  Day  or  Robs- 
Lewin  was  the  primary  surety  was  also  im- 
material for  the  same  reason.  Neither  was  it 
material  whether  the  bond  signed  by  Ross- 
Lewln  was  or  was  not  a  substitute  for  the 
original  garnished  assets  of  Hlndry,  or  that 
Ross-Lewln  held  as  security  to  Indemnify  him 
assets  of  the  debtor  Hlndry,  because,  as  stat- 
ed, the  plaintiffs  had  the  unquestioned  right 
to  elect  which  of  the  several  sureties  liable 
for  the  judgment  they  would  proceed  against 
If  it  be  true,  as  contended  by  counsel  for  de- 
fendant, that  the  allegation  to  the  effect  that 
the  appeal  of  Hindry  was  taken  in  the  inter- 
est, and  with  the  consent,  of  Ross-Lewln, 
made  him  liable  to  Day  if  he  should  pay  the 
Judgment,  that  is  a  relation  created  between 
them  for  which  the  plaintiffs  were  in  no  man- 
ner responsible.  Nor  does  the  averment  that 
plaintiffs  have  entered  into  a  collusive  ar- 
rangement with  Ross-Lewin  to  release  him 
from  his  obligation  incurred  by  the  bond 
given  to  dissolve  the  attachment  in  any  man- 
ner affect  the  rights  of  the  defendant.  It 
is  not  equivalent  to  an  allegation  that  the 
plaintiffs  have  absolutely  released  Ross-Lew- 
in upon  his  bond,  but  Is  nothing  more  than 
the  averment  of  what  the  result  would  be  by 
operation  of  law  If  the  defendant  paid  the 
judgment.  The  plaintiffs  could  have  but  one 
satisfaction,  and,  after  payment  by  Day,  they 
could  not  hold  Ross-Lewin  upon  a  bond  when 
the  condition  which  made  him  liable  thereon 
did  not  exist.  Neither  would  an  attempt  on 
the  part  of  the  plaintiffs  to  discbarge  Ross- 
Lewin,  after  payment  by  defendant,  affect  his 
rights,  because,  if,  as  contended,  Ross-Lewin 
is  primarily  liable  for  the  judgment  and  de- 
fendant would  have  the  right  to  compel  him 
to  repay  the  sum  disbursed  to  discharge  it, 
that  right  would  attach  immediately  upon 
his  paying  the  judgment,  and  no  action  of 
the  plaintiffs  thereafter  could  affect  that 
right.  In  short,  from  the  facts  pleaded  by 
the  first  defense,  nothing  appears  which  would 
operate  to  release  him  as  a  surety  upon  the 
appeal  bond  or  postpone  plaintiffs'  right  of 
action  against  him  for  any  reason  urged  by 
his  counsel.  Whatever  his  rights  against 
Ross-Lewin  may  be,  they  are  intact;  but  he 
can  only  assert  and  settle  them  after  he  has 
discharged  his  obligation  to  the  plaintiffs  and 
thereby  been  subrogated  to  such  rights  as 
they  may  have  against  others,  or  property 
liable  for  their  judgment,  which  the  law,  by 
virtue  of  his  payment,  would  confer  upon  him. 
As  a  general  rule,  the  right  of  a  surety  on 
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an  appeal  bond  with  respect  to  any  security 
which  the  judgment  creditor  may  subject 
to  the  payment  of  his  judgment  Is  to  resort 
to  it  himself  on  paying  the  judgment,  and  not 
to  compel  the  creditor  to  resort  to  It.  Bing- 
ham v.  Mears,  supra;  1  Brandt  on  Surety- 
ship (2d  Ed.)  §  97;  (3d  Ed.)  §  110.  There  are 
no  facts  stated  in  the  first  defense  upon  which 
any  argument  is  predicated  by  counsel  for 
defendant  which  excepts  this  case  from  that 
rule. 

The  second  defense  is  the  same  as  the 
first,  omitting  the  averment  that  Ross-Lewin 
was  Indemnified  by  the  debtor,  Hindry,  and 
that  the  appeal  by  Hindry  was  taken  with 
the  consent  of  Ross-Lewin.  By  this  defense, 
the  alleged  primary  liability  of  Ross-Lewin 
and  his  liability  to  defendant  Day  appears 
to  be  based  upon  the  allegation  that  the  bond 
executed  by  Ross-Lewin  was  a  substitute  for 
the  property  of  Hindry  attached.  That  this 
is  no  defense,  in  connection  with  the  other 
facts  presented,  although  the  contention  of 
counsel  for  defendant  may  be  correct  as  to 
the  relative  liability  of  Ross-Lewin  and  Day 
as  between  each  other,  has  been  shown  in 
considering  the  first  defense. 

The  third  defense  is  the  same  as  the  first, 
except  that,  instead  of  alleging  an  agreement 
on  behalf  of  plaintiffs  to  release  Ross-Lewin 
upon  collection  of  their  judgment  from  de- 
fendant, It  is  averred,  In  substance,  so  far 
as  necessary  to  notice,  that  defendant,  be- 
cause of  certain  facts  stated,  believes  It  prob- 
able that  subsequent  to  the  affirmance  of  the 
Hindry  judgment  by  the  Court  of  Appeals  an 
agreement  has  been  entered  into  between 
plaintiffs  and  Ross-Lewin,  whereby  the  form- 
er have  either  absolutely  released  the  latter 
from  obligation  upon  his  bond  or  on  the  con- 
tingency of  their  obtaining  and  collecting  a 
Judgment  against  defendant  upon  his  bond. 
Then  follow  statements  or  averments  to  the 
effect  that  by  reason  of  the  premises,  and  by 
virtue  of  the  relation  between  plaintiffs,  Ross- 
Lewin  and  the  defendant,  he  is  entitled,  as  a 
condition  precedent  to  plaintiffs'  obtaining 
a  judgment  against  him  or  collecting  the 
same,  to  an  assignment  of  their  judgment 
against  Hindry,  and  also  an  assignment  from 
them  of  their  cause  of  action  against  Ross- 
Lewin  upon  his  bond,  with  satisfactory  as- 
surances and  indemnity  to  protect  him  against 
any  defense  which  Ross-Lewin  might  inter- 
pose to  an  action  on  his  bond  by  virtue  of  any 
agreement  of  plaintiffs  to  release  him  there- 
from. It  is  further  stated  or  averred  that, 
as  a  condition  precedent  to  plaintiffs'  obtain- 
ing judgment  against  defendant  and  collect- 
ing it,  they  be  required  to  disclose  whether  or 
not  they  have  entered  Into  any  arrangement 
or  agreement  whereby  they  have  agreed  abso- 
lutely or  contingently  to  release  Ross-Lewin 
from  his  obligation,  so  that  by  such  disclos- 
ure the  defendant  may  know  whether  his 
right  to  subrogation  against  Ross-Lewin  has 
been  impaired,  lost,  or  discharged  by  the  ac- 
tion of  plaintiffs,  to  the  end  that,  if  by  such 


disclosure  it  should  appear  that  Ross-Lewin 
has  been  discharged  from  his  obligation,  ei- 
ther absolutely  or  contingently,  defendant 
be  discharged  from  all  liability  on  his  bond. 
Then  follows  an  averment  to  the  effect  that, 
after  suit  was  commenced  against  defendant, 
he  requested  of  plaintiffs  information  as  to 
whether  or  not  they  had  agreed  to  release 
Ross-Lewin,  either  absolutely  or  contingently, 
and  whether  If  he,  the  defendant,  should  pay 
plaintiffs  the  amount  sued  for,  they  would 
assign  to  him  their  judgment  against  Hin- 
dry, and  their  right  of  action  against  Ross- 
Lewin  on  his  bond,  coupled  with  assurances 
that  such  right  of  action  would  not  be  Im- 
paired by  any  arrangement,  contract,  or  agree- 
ment, whereby  Ross-Lewin  could  justly  claim 
that  he  bad  been  or  should  be  released  by 
plaintiffs  from  obligation  upon  his  bond,  but 
that  plaintiffs  fail  and  neglect  to  give  the 
defendant  the  information  or  assurances  re- 
quested, and  fall  to  indicate  or  express  any 
willingness  to  execute  or  deliver  to  defend- 
ant the  assignments  requested,  in  the  event 
defendant  should  satisfy  plaintiffs'  claim 
against  him. 

The  right  of  defendant  to  the  disclosure 
requested  Is  not  challenged;  neither  is  the 
sufficiency  of  this  defense  questioned,  except 
upon  the  ground  that,  In  no  event,  would 
Ross-Lewin  be  responsible  to  defendant  in 
case  the  latter  should  discharge  his  obligation 
upon  the  appeal  bond.  That  the  alleged  con- 
tingent release  Is  Immaterial  has  already  been 
determined.  It  might  be  said  that  defendant 
is  not  entitled  to  a  formal  assignment  from 
plaintiffs  of  security  to  which  they  could  re- 
sort to  satisfy  their  Judgment,  because,  if  de- 
fendant could  resort  to  such  security  to  in- 
demnify him,  his  right  to  do  so,  upon  pay- 
ment of  the  judgment,  would  be  protected  by 
operation  of  law.  But,  as  this  question  is  not 
argued  by  counsel  for  plaintiffs,  nor  the 
right  of  defendant  to  a  disclosure  of  whether 
or  not  plaintiffs  have  released  Ross-Lewin 
from  his  obligation  questioned,  we  shall  ex- 
press no  opinion  upon  either  of  these  propo- 
sitions, but  pass  to  the  question  of  whether 
that  obligation  can  be  resorted  to  by  defend- 
ant in  case  he  pays  the  judgment,  and  such 
collateral  ones  connected  therewith  as  are 
necessary  to  determine  the  rights  of  defend- 
ant with  resi)ect  to  the  Ross-Lewin  bond. 
We  have  said  the  defendant's  liability  upon 
the  appeal  bond  is  absolute,  but  it  is  not  so 
In  the  sense  that  plaintiffs,  by  any  affirmative 
act  on  their  part,  can  destroy  his  right  to 
indemnity  and  still  hold  him  on  such  bond. 
The  release  by  a  creditor  of  security  for  a 
debt  to  which  a  surety  therefor  has  the  right 
to  resort  upon  paying  such  debt  releases  the 
surety  to  the  extent  that  he  is  thereby  de- 
prived of  indemnity.  Crosby  v.  Woodbury,  37 
Colo.  1,  88  Pac.  34;  Brandt  on  Suretyship 
(2d  Ed.)  {  301;  Pomeroy's  Equity  (2d  Ed.) 
§  1419.  If,  then,  plaintiffs  have  absolutely 
released  Ross-Lewin  from  his  bond,  and  de- 
fendant would  have  the  right,  because  of  such 


Digitized  by  Google 


Colo.) 


DAY  v.  MoPHEEJ. 


675 


bond,  to  compel  him  to  repay  any  sum  which 
he  might  pay  to  discharge  his  obligation,  the 
defendant  would  be  released  from  his  bond. 
The  important  question,  then,  to  determine, 
is  whether  or  not  the  defendant,  on  payment 
of  the  judgment,  could  hold  Ross-Lewin  lia- 
ble for  the  amount  thus  disbursed.  Counsel 
for  defendant  contend  that  this  bond  was  a 
substitute  for  the  garnished  assets  of  Hindry, 
and  stands  In  lieu  thereof;  while,  on  behalf 
of  plaintiffs,  it  Is  claimed  that  this  obligation 
Is  but  a  common-law  undertaking  on  the  part 
of  Ross-Lewin,  whereby  he  is  nothing  more 
than  a  common-law  surety  for  the  payment 
of  niudry's  debt.  It  is  not  the  statutory 
forthcoming  bond  which  a  defendant  may 
give  in  case  of  an  attachment,  for  that  would 
not  have  dissolved  the  attachment.  Its  pur- 
pose was  to  secure  the  debt  sued  for  In  the 
action  in  which  the  writ  issued,  and  at  the 
same  time  work  a  dissolution  of  the  attach- 
ment by  substituting  the  bond  for  the  gar- 
nishment. The  action  of  the  parties  indicate 
that  such  was  their  intent  and  object.  It  Is 
so  alleged  in  the  defense  under  consideration. 
Plaintiffs,  in  the  action  against  Hindry,  had 
impounded  sufficient  assets  of  the  latter  to  se- 
cure their  claim.  They  were  parties  to  the 
arrangement  by  which  the  Ross-Lewin  bond 
was  given.  By  consent,  upon  this  obligation 
being  executed,  an  order  was  entered  by  the 
court  dissolving  the  attachment  and  discharg- 
ing the  garnishee.  Thereby  the  Hindry  as- 
sets were  placed  In  his  control,  but  plaintiffs 
were  secured  in  lieu  of  such  assets  by  the 
Ross-Lewin  bond.  Ross-Lewin  was  indemni- 
fied by  having  these  assets  placed  in  his  hands. 
In  jurisdictions  where  the  defendant  In  a 
suit  supplemented  by  an  attachment  may  give 
a  bond  provided  by  statute  which  has  the 
effect  of  releasing  the  attached  property,  it  is 
held  that  such  bond  is  a  substitute  for  the 
property  attached.  Sutro  v.  BIgelow,  31  Wis. 
527 ;  Smith  v.  U.  S.  Express  Co.,  135  111.  270, 
25  N.  E.  525 ;  Jayne's  Ex'x  v.  Piatt,  47  Ohio 
St.  2G2,  24  X.  E.  2G2,  21  Am.  St.  Rep.  810; 
Inbusch  v.  Farwell,  1  Black  (U.  S.)  5G0,  17 
L.  Ed.  188.  The  person  signing  such  an  ob- 
ligation assents  to  assume  the  identical  lia- 
bility of  the  garnishee,  had  no  such  under- 
taking been  given;  or,  as  in  Sutro  v.  BIge- 
low, supra,  where,  by  virtue  of  a  statutory 
undertaking  a  garnishee  had  been  released, 
the  court,  in  speaking  of  the  obligation  of 
the  surety  on  such  undertaking,  aptly  stated : 
"Such  appears  to  be  the  object  and  purpose 
of  the  statute  enacted  for  the  benefit  of  the 
defendant  In  the  original  action,  and,  when 
he  avails  himself  of  it  *  *  *  In  order  to 
procure  the  release  of  his  own  property  from 
attachment,  and  to  obtain  the  possession  of  it 
for  himself,  It  seems  not  Inaccurate  to  say 
that  the  persons  signing  the  undertaking  are 
his  sureties  with  respect  to  the  property  or 
effects  so  released,  and  that  they  are  contend 
to  assume,  and  do  assume,  the  precise  lia- 
bility with  respect  to  him  as  defendant  In 
the  action  which  would  have  rested  upon  the 


property,  or  the  holder  of  it,  In  case  they, 
as  such  sureties,  had  not  intervened  with  the 
undertaking."  In  the  Illinois  case  above  cit- 
ed, in  speaking  to  the  same  point,  it  was 
said :  "When  the  attachments  were  discharg- 
ed and  the  funds  attached  were  released,  the 
bonds  of  the  surety  company  stood  in  the 
place  of  such  funds,  and  were  substitutes 
therefor."  There  is  certainly  no  good  rea- 
son why  a  bond,  although  not  given  in  accord- 
ance with  any  statutory  provision,  by  virtue 
of  which  a  garnishee  Is  released  and  the  at- 
tachment is  dissolved,  should  not  be  so  con- 
strued. We  therefore  conclude  that  where, 
by  mutual  arrangement  between  a  plaintiff 
and  defendant  In  an  action  in  which  an  at- 
tachment has  issued,  and  property  of  the  lat- 
ter has  been  attached,  the  plaintiff  takes  the 
bond  of  the  defendant  with  surety  condi- 
tioned for  the  payment  of  any  judgment  which 
may  be  rendered  In  that  action,  and  the  at- 
tached property  is  released  and  the  attach- 
ment dissolved,  and  the  surety,  by  arrange- 
ment with  the  debtor  at  the  time  of  executing 
such  undertaking,  takes  over  the  property  so 
released  for  his  indemnity,  the  surety  signing 
such  bond  places  himself  In  the  attitude  of 
a  substitute  for  the  property  attached,  which, 
by  virtue  of  such  bond,  Is  released.  Any  oth- 
er conclusion,  according  to  the  facts  presented 
by  the  defense  under  consideration,  would 
work  a  great  hardship  on  the  defendant. 
Ross-Lewin  is  secured  upon  his  obligation  by 
the  identical  assets  of  Hindry  which  were  at- 
tached. Plaintiffs  can  subject  this  bond  to 
the  payment  of  their  judgment.  Hindry  is 
Insolvent.  If  plaintiffs  have  released  Ross- 
Lewin  from  his  obligation,  these  assets  are 
released,  and  Hindry  may  do  with  them  as  he 
plenses,  or  other  creditors  may  step  in  and 
subject  them  to  the  payment  of  their  claims : 
and  defendant,  although  he  may  discharge 
the  judgment  which  he  bound  himself  to  do, 
by  his  obligation,  will  be  without  remedy, 
whereas,  if  Ross-Lewin  should  discharge  his 
obligation,  or  is  required  to  reimburse  defend- 
ant in  the  event  he  pays  the  judgment,  the 
payment  by  Ross-Lewin,  either  In  satisfac- 
tion of  the  judgment  or  by  way  of  relmburse- 
lng  defendant  in  the  event  he  pays  it,  will 
not  be  at  his  expense,  because  he  Is  amply 
secured  by  property  of  the  principal  debtor. 
Loss  to  an  obligor  because  he  is  required  to 
discharge  his  obligation  is  not  a  conclusive 
reason  why  he  should  be  relieved  from  his  con- 
tract, but,  in  determining  equities  between  a 
creditor  and  the  sureties  where  the  acts  of 
the  former  in  releasing  security  to  which  the 
surety  may  resort  on  payment  of  a  debt  would 
result  In  loss  to  the  latter,  the  result  of  the 
action  of  the  former  is  persuasive  in  adjust- 
ing such  equities,  because  the  right  of  subro- 
gation of  a  surety  rests  not  on  contract,  but 
is  founded  on  principles  of  natural  justice. 

The  next  question  to  consider  Is  the  effect 
of  plaintiffs'  absolutely  releasing  Ross-Lewin 
from  bis  obligation.  Had  his  bond  not  been 
accepted  by  plaintiffs,  the  assets  of  Hindry 
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would  have  been  subject  to  their  judgment, 
and,  had  they  released  them  subsequent  to  de- 
fendant executing  his  bond,  he  would  have 
been  released  therefrom,  for  bis  right  to  be 
subrogated  to  plaintiffs'  rights  In  these  assets 
would  have  been  destroyed.  The  bond  of 
Ross-Lewin  stands  in  lieu  thereof.  There- 
fore the  defendant  would  hare  the  right  to 
resort  to  It  upon  payment  of  the  H  in  dry 
judgment.  Consequently,  a  release  of  Ross- 
Lewin  by  plaintiffs  would  release  defendant 
from  his  obligation.  Counsel  for  plaintiffs 
advance  the  proposition  that  as  between  Day 
and  Ross-Lewin  the  former  Is  primarily  li- 
able, and  this,  because  Day  was  an  interven- 
ing surety  in  a  legal  proceeding  for  the  cot- 
lection  of  a  debt,  and  Ross-Lewin  is  an  orig- 
inal surety  for  that  debt.  The  premise  is 
wrong  as  to  Ross-Lewin.  True,  he  obligated 
himself  to  pay  whatever  judgment  plaintiffs 
might  obtain  against  Hindry  in  their  action 
in  the  county  court,  but  that  obligation  took 
the  place  of  property  of  Hindry  which  had 
been  attached.  This  excepts  his  obligation 
from  the  doctrine  announced  in  Elspham  on 
Equity,  |  880,  where  it  Is  said,  in  effect,  If 
sureties  are  not  bound  for  the  same  thing, 
or  do  not  occupy  towards  each  other  the 
same  relative  position,  a  subsequent  surety 
may  have  no  right  as  against  the  first  It 
likewise  distinguishes  the  rights  of  Ross- 
Lewin  from  the  old  English  case  of  Parsons 
r.  Briddock,  2  Vernon,  608.  In  that  case  the 
principal  on  a  bond  was  arrested  and  gave 
ball.  Judgment  was  obtained  against  the 
ball.  The  sureties  on  the  original  bond  or 
obligation  of  the  debtor  were  compelled  to 
pay  it  They  were  adjudged  to  be  entitled 
to  an  assignment  of  the  judgment  against  the 
ball  because  he  stood  In  the  place  of  the  prin- 
cipal, and  could  not  be  released  from  the  ob- 
ligation he  assumed,  except  upon  the  same 
condition  the  principal  would  be;  L  e.,  the 
discharge  of  the  debt  Nor  are  the  cases  cited 
in  point  wherein  it  is  held  that  sureties  inter- 
vening in  legal  proceedings  brought  to  re- 
cover a  debt  become  primarily  liable  therefor 
as  between  each  other  in  the  inverse  order 
they  became  such  sureties.  The  feature  of  the 
obligation  of  Ross-Lewin  which  takes  it  with- 
out the  rule  contended  for  by  counsel  is  that 
it  is  to  be  treated  precisely  as  though  it  were 
the  assets  of  Hindry,  which  were  originally 
attached.  This  conclusion  works  out  exact 
justice  between  the  parties.  The  plaintiffs 
may  satisfy  their  judgment  by  resorting  to 
the  Ross-Lewin  bond.  If  they  do,  he,  in  turn, 
Is  indemnified  by  the  assets  of  the  judgment 
debtor  placed  in  his  hands.  Plaintiffs  may 
satisfy  their  judgment  by  resorting  to  the 
bond  of  defendant  If  they  do,  he  can  re- 
quire Ross-Lewin,  by  virtue  of  his  obligation, 
to  reimburse  him,  in  which  event  Ross-Lewin 
can  apply  the  assets  of  HIadry  to  indemni- 
fy him  for  any  sum  he  may  have  paid  to  the 
defendant;  so  that  in  the  end,  whichever 
course  Is  pursued,  the  judgment  is  satisfied 


out  of  the  property  of  the  principal  debtor, 
and  at  the  same  time  the  rights  of  the  plain- 
tiffs are  fully  protected  and  the  sureties  re- 
lieved. While,  as  we  have  stated,  plaintiffs 
have  the  right  to  elect  upon  which  obligation 
they  will  proceed  to  obtain  satisfaction  of 
their  judgment  against  Hindry,  they  may  not 
do  so  as  against  the  defendant  if  by  any 
affirm  a  tire  act  on  their  part  they  have  de- 
stroyed his  right  to  be  subrogated  to  their 
rights  in  the  Ross-Lewin  bond.  A  judgment 
creditor  may  release  such  security  for  the 
payment  of  his  judgment  as  he  elects,  but  he 
must  do  so  at  his  own  risk,  and  not  at  the 
expense  of  others  liable  for  such  judgment 

The  fourth  defense  Is  the  same  as  the  third, 
omitting  the  allegations  concerning  the  in- 
demnity of  Ross-Lewin  by  Hindry,  and  the 
statement  that  Ross-Lewin  consented  to  the 
appeal  perfected  by  the  bond  of  defendant 
From  what  has  been  said  previously,  we  do 
not  deem  It  necessary  to  determine  specifical- 
ly whether  or  not  this  defense  was  good. 

The  first  nine  paragraphs  of  the  cross-com- 
plaint are  essentially  the  same  as  the  first 
seven  paragraphs  of  the  third  defense.  In 
addition,  It  Is  stated  In  substance,  so  far  as 
we  shall  notice,  that  to  avoid  a  multiplicity 
of  suits,  to  obtain  complete  settlement  In  one 
action,  and  fully  protect  the  rights  of  de- 
fendant It  is  necessary  that  Ross-Lewin  be 
made  a  party  defendant  to  the  original  action 
and  a  party  defendant  to  the  cross-complaint 
An  order  making  Ross-Lewin  defendant  to 
both  the  original  action  and  cross-complaint 
was  entered.  To  merely  settle  equities  be- 
tween Ross-Lewin  and  Day  which  the  plain- 
tiffs were  in  no  wise  responsible  for  creating, 
or  to  settle  such  equities  between  Ross-Lewin 
and  Day  which  the  plaintiffs,  by  affirmative 
action,  have  not  destroyed,  would  not  entitle 
the  defendant  to  a  delay  of  the  case  to  deter- 
mine those  questions.  By  the  cross-complaint 
two  vital  questions  are  presented :  First  the 
liability  of  Ross-Lewin  to  Day  In  the  event 
the  latter  pays  the  Hindry  judgment;  and, 
second,  whether  or  not  In  case  such  liability 
exists,  the  defendant  is  released  because 
plaintiffs  have  destroyed  his  rights  to  resort 
to  the  Ross-Lewin  bond.  Standing  alone,  the 
first  question  would  not  entitle  the  defendant 
to  have  Ross-Lewin  made  a  party,  because 
the  mere  question  of  the  liability  of  Ross- 
Lewin  to  the  defendant  on  his  obligation 
would  not  affect  or  postpone  plaintiffs'  rights, 
but  when  it  is  charged  that  Ross-Lewin  has 
been  released,  his  liability  to  defendant  as 
well  as  the  question  of  his  release,  become 
vitally  important  in  determining  the  liability 
of  defendant  to  plaintiffs.  Section  16  of  our 
Civil  Code  provides:  "The  court  may  deter- 
mine any  controversies  between  the  parties 
before  it  when  it  can  be  done  without  prej- 
udice to  the  rights  of  others,  or  by  saving 
their  rights ;  bat  when  a  complete  determina- 
tion of  the  controversies  cannot  be  had  with- 
out the  presence  of  ether  parties  the  court 
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shall  order  them  to  be  brought  in."  By  vir- 
tue of  this  provision,  it  has  been  decided  that, 
where  there  are  persons  not  parties  whose 
rights  must  be  ascertained  and  settled  before 
the  rights  of  the  parties  to  the  action  can  be 
determined,  such  persons  must  be  made  par- 
ties, upon  proper  application  to  that  end  be- 
ing made.  Pollard  v.  Lathrop,  12  Colo.  171, 
20  Pac.  251;  Bliss  on  Code  Pleading,  §  96; 
Pomeroy'a  Remedial  Rights,  f  418.  Under 
this  rule,  it  is  manifest  that  Ross-Lewin  was 
a  proper  party.  If  determined  that  he  was 
liable  originally,  and  that  this  liability  con- 
tinued because  plaintiffs  had  not  released 
him,  then  the  defendant  would  not  be  releas- 
ed but  the  determination  of  these  questions 
would  not  bind  Ross-Lewin  in  his  absence; 
so  that,  in  determining  the  rights  of  plain- 
tiffs and  defendant  as  between  each  other,  it 
was  necessary,  under  the  Issues  presented  by 
the  cross-complaint,  to  also  settle  and  fix  the 
rights  of  Ross-Lewin. 

It  is  contended  on  behalf  of  plaintiffs  and 
Ross-Lewin  that  the  cross-complaint  fails  to 
state  a  cause  of  action,  because,  if  it  be  true, 
as  contended  by  defendant,  that  he  has  a 
right  to  resort  to  the  Ross-Lewin  obligation 
upon  payment  of  the  judgment,  the  release  of 
Ross-Lewin  by  plaintiffs  would  not  affect  his 
rights.  This  contention  is  not  tenable.  Plain- 
tiffs have  the  right  to  elect  upon  which  ob- 
ligation they  will  proceed  to  collect  their 
judgment  and  they  have  the  right  to  abso- 
lutely release  Ross-Lewin  from  all  obligation 
to  them  prior  to  defendant  discharging  his 
bond,  but,  if  they  do  so,  that,  for  reasons 
we  have  previously  given,  would  prevent  the 
defendant  from  holding  him  upon  his  bond, 
and  this  would  operate  to  discharge  the  de- 
fendant from  his  obligation. 

The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded  for  further 
proceedings  in  harmony  with  the  views  ex- 
pressed in  this  opinion. 

Reversed  and  remanded. 

STEELE,  C.  J.,  and  CAMPBELL,  J„  con- 
cur. 


SCOTT  et  al.  v.  SAN  BERNARDINO  VAL- 
LEY TRACTION  CO.    (L.  A.  1,580.) 

(Supreme  Court  of  California.    Jan.  13,  1908. 
Rehearing  Denied  Feb.  10,  1908.) 

1.  Street  Railroads  —  Collision  of  Cab 
with  Team— Contributory  Negligence. 
Whether  one  who,  on  the  busiest  street  in 
the  city,  at  the  busiest  time,  in  driving  across 
a  street  car  track,  had  the  hind  wheel  of  his 
buggy  struck  by  a  street  car  going  up  a  slight 
grade,  at  a  speed  of  four  miles  an  hour,  without 
warning,  and  without  attempt  to  stop  it  till  it 
was  within  five  or  six  feet  of  the  buggy,  was 
guilty  of  contributory  negligence,  is  a  question 
for  the  jury,  though  when  he  got  into  the  buggy 
and  started  his  horse  the  car,  not  seen  by  him, 
was  standing  at  the  crossing,  with  its  front  end 
50  feet  from  where  he  must  cross  the  track, 
and  though,  while  he  listened  attentively,  with- 


out hearing  anything,  he  did  not  look  beyond 
the  side  curtains  of  nis  buggy  so  as  to  see  the 
car  till  his  horse  was  across  the  track. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  tf  255-257.] 

2.  Same—  Negligence— Instructions. 

Modifying  the  requested  instruction  of  de- 
fendant, in  an  action  for  the  collision  of  a  street 
car  with  a  buggy,  that,  if  defendant's  employes 
in  charge  of  the  car,  as  soon  as  they  discovered 
the  dangerous  position  of  plaintiff,  used  ordi- 
nary care  to  prevent  the  collision,  defendant 
would  not  be  liable  for  any  collision  which 
might  have  been  prevented,  if  such  employes 
had  had  other  appliance  than  what  they  had 
for  preventing  a  collision,  by  adding  the  words, 
"unless  a  mere  running  of  the  car  without  hav- 
ing it  provided  with  such  additional  appliances, 
if  they  were  any,  would  in  itself  have  amounted 
to  wanton  and  reckless  conduct  on  the  part  of 
defendant,"  was  not  error. 

3.  Trial  —  Instructions—  Ebbob  Cubeo  bt 
Other  Instructions. 

Where  the  complaint  alleged  $14,000  dam- 
ages for  personal  injuries,  and  $1,000  for  ex- 
penses in  curing  the  same,  and  there  was  no 
evidence  of  expense,  any  error  in  instructing 
that  the  verdict  should  be  "in  such  sum  as 
damages,  not  exceeding  the  $15,000  asked  for 
in  the  complaint,"  as  may  have  been  sustain- 
ed by  plaintiff  on  account  of  the  collision,  is 
harmless ;  the  jury  having  otherwise  been  di- 
rected to  estimate  the  damages  from  the  facts 
and  circumstances  in  evidence,  that  they  should 
take  into  consideration  ail  the  facts  and  evi- 
dence before  them,  and  that  plaintiffs  were  en- 
titled to  such  damages  as  the  jury  should  find 
from  the  evidence,  so  that  they  must  have  under- 
stood they  were  unauthorized  to  give  damages 
for  expenses  alleged,  but  not  proven,  and  the 
verdict  having  been  only  for  $1,500. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  §§  703-718.] 

In  Bank.  Appeal  from  Superior  Court 
San  Bernardino  County;  Benjamin  F.  Bled- 
soe, Judge. 

Action  by  Jennie  R.  Scott  and  another 
against  the  San  Bernardino  Valley  Traction 
Company.  Judgment  for  plaintiffs.  Defend- 
ant appeals.  Affirmed. 

E.  R.  Annable,  Good  cell  &  Leonard,  and 
Byron  Waters,  for  appellant.  Prescott  & 
Morris,  for  respondents. 

SHAW,  J.  This  is  an  action  by  husband 
and  wife  to  recover  damages  sustained  by  the 
wife  from  pergonal  injuries  alleged  to  have 
been  caused  by  the  negligence  of  the  defend- 
ant. Plaintiffs  recovered,  and  the  defendant 
appealed  from  the  judgment  within  60  days 
after  its  rendition.  A  bill  of  exceptions  sets 
forth  the  evidence. 

A  street  car  operated  by  defendant  collided 
with  a  buggy  in  which  the  plaintiffs  were 
driving,  whereby  the  plaintiff  Jennie  R.  Scott 
was  thrown  out  and  injured.  It  is  contended 
that  the  plaintiff  George  H.  Scott  was  negli- 
gent in  driving  upon  and  across  the  track  in 
front  of  the  car,  and  that  this  negligence 
contributed  to  the  Injury.  In  considering 
this  proposition,  it  is  necessary  always  to 
bear  in  mind  that  the  jury  has  found  to  the 
contrary.  In  this  case  It  not  only  returned  v 
a  general  verdict  to  that  effect,  but,  in  an- 
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swer  to  a  specific  question,  It  declared  that 
George  H.  Scott  did  not  negligently  drive  up- 
on the  track.  If  there  was  any  substantial 
evidence  In  support  of  this  fact,  the  verdict 
must  stand,  although  the  preponderance  of 
the  evidence  may  be  against  it.  The  question 
whether  or  not  upon  a  given  occasion  the 
conduct  of  a  person  Is  negligent  is  always 
comparative  and  relative.  The  conduct  must 
be  compared  to  that  of  an  assumed  person  of 
ordinary  prudence,  and  must  be  considered 
with  relation  to  all  the  circumstances  attend- 
ing the  occasion  which  might  reasonably  be 
taken  Into  consideration  by  a  person  of  ordi- 
nary prudence  In  determining  what  his  con- 
duct should  be.  The  circumstances  to  be  con- 
sidered are  those  which  the  evidence  shows 
may  reasonably  be  supposed  to  have  been 
known  to  such  person,  and  to  have  Influenced 
his  mind  and  actions  at  the  time.  These  are 
not  necessarily  the  circumstances  which  aft- 
erwards, In  the  light  of  the  event,  it  can  be 
seen  should  have  been  known  to  him,  and 
should  have  Influenced  his  conduct.  Nor  is 
his  wisdom  In  determining  what  to  do  to  be 
judged  by  the  event.  We  must,  as  nearly  as 
possible,  put  ourselves  In  his  place;  he  be- 
ing compelled  to  act  without  foreknowledge, 
and  with  only  ordinary  prudence  and  wisdom 
to  guide  him.  In  some  particular  cases  of 
frequent  occurrence  It  has  been  establish- 
ed by  a  long  course  of  judicial  decision  that 
certain  precautions  are  presumptively  nec- 
essary to  constitute  due  care,  and  that,  if 
one  of  these  precautions  is  omitted,  negli- 
gence will  be  presumed  as  matter  of  law. 
For  example,  one  who,  in  traveling  a  public 
road,  crosses  the  track  of  an  ordinary  steam 
railroad,  must,  before  going  upon  the  track, 
look  and  listen  for  an  approaching  train,  and 
must  generally  stop  for  that  purpose.  If  It 
does  not  appear  that  he  did  these  things,  he 
will  be  considered  guilty  of  negligence,  un- 
less he  shows  some  extraordinary  and  unus- 
ual conditions  which  rendered  it  unnecessary. 
But  in  general  negligence  Is  a  question  of 
fact  for  the  jury,  and  the  law  has  fixed  no 
exact  standard  of  care  other  than  the  gen- 
eral one  that  It  must  be  such  as  a  reasonably 
prudent  man  would  exercise  in  the  particular 
circumstances.  Hence  in  ordinary  cases  It  Is 
peculiarly  a  question  for  the  Jury  or  court 
trying  the  cause  to  decide  as  a  matter  of  fact 
whether  or  not  the  person  was  culpably  neg- 
ligent Judged  by  these  rules,  we  think  the 
verdict  In  this  case  Is  supported  by  sufficient 
evidence. 

The  collision  occurred  on  Orange  street,  in 
the  city  of  Redlands,  at  a  point  about  98  feet 
south  of  the  south  intersecting  line  of  State 
street  Scott  and  his  wife  drove  up  Orange 
street  from  the  north,  and  stopped  In  front 
of  a  store  on  the  west  side  of  that  street  at 
a  point  almost  directly  opposite  where  the 
collision  took  place,  where,  leaving  the  buggy 
and  horse  by  the  curb  facing  south,  In  care 
of  his  wife,  Scott  went  into  a  hat  store,  one 


door  further  south  than  the  buggy,  to  make  a 
purchase.  Upon  coming  out  he  got  into  the 
buggy  and  drove  off.  He  wished  to  go  north 
on  that  street,  and  In  order  to  do  so  It  was 
necessary  for  him  to  cross  to  the  other  side 
of  the  street  turning  his  horse  and  buggy 
around  in  the  operation  so  as  to  face  them 
north.  Accordingly  he  started  to  drive  In  a 
course  curving  to  the  east  and  north  and 
crossing  the  car  track  so  as  to  bring  his 
horse  to  the  east  side  of  the  street  and  east 
of  the  car  track  with  Its  head  to  the  north. 
He  got  the  horse  and  all  of  the  buggy,  except 
the  left  hind  wheel,  across  the  track,  when 
the  defendant's  car,  which  was  going  south, 
struck  that  wheel  with  such  force  that  it 
was  broken  to  pieces,  and  the  plaintiff  Jen- 
nie R.  Scott  was  thrown  out  and  severely  In- 
jured. The  buggy  had  immovable  side  cur- 
tains so  placed  that  the  driver,  while  In  the 
usual  position,  could  not  readily  look  to  the 
rear.  While  Scott  was  In  the  hat  store,  the 
car  in  question  had  come  from  the  north,  and 
had  stopped  at  the  corner  on  Orange  street 
south  of  State  street  As  Scott  came  out  of 
the  store  and  walked  northerly  to  his  buggy, 
the  car  was  standing  at  the  corner  in  plain 
sight  and  in  line  with  his  buggy.  He  looked 
both  ways  as  he  got  into  the  buggy.  The 
evidence  is  not  clear  on  this  point,  but  the 
Jury  may  Justly  have  inferred  the  fact  How- 
ever, he  did  not  observe  the  car,  and  it  must 
be  conceded  that  he  did  not  look  with  care. 
There  is  a  conflict  of  evidence  upon  the  ques- 
tion whether  the  car  had  started  south  or 
was  standing  motionless  at  the  corner  at  the 
time  he  made  this  observation,  got  into  the 
buggy,  and  started  to  make  the  turn  to  the 
north.  Gaylord  testified  that  he  was  stand- 
ing on  the  east  side  of  Orange  street  to  the 
north  and  rear  of  the  car ;  that  when  be  first 
noticed  it  the  car  was  just  a  trifle  from  the 
corner  of  State  street  in  motion,  going  south; 
that  he  next  observed  a  horse  coming  across 
the  track  to  the  south  of  the  car,  with  a 
buggy  attached ;  that  the  car  was  then  about 
two  car  lengths  (78  feet)  from  the  horse,  and 
could  not  have  more  than  started  from  the 
corner.  If  this  was  true,  the  car  must  have 
been  standing  still  when  the  horse  started. 
Meek,  who  was  on  the  car,  testified  that  the 
car  was  standing  at  the  corner  when  the 
buggy  started.  Smith,  for  the  defense,  testi- 
fied that  the  car  was  just  starting  in  mo- 
tion as  he  saw  Scott  start  across  the  track, 
which,  of  course,  was  some  seconds  after 
Scott  started  from  the  side  of  the  street  if 
the  witness  is  to  be  taken  literally.  Some 
of  the  statements  of  these  witnesses  on  cross- 
examination  might  be  construed  to  be  incon- 
sistent with  this  testimony,  but  the  appar- 
ent Inconsistency  may  easily  be  reconciled. 
There  was  other  evidence  indicating  that  the 
car  started  before  Scott  did ;  but  as  we  must 
view  the  case,  the  fact  was  established  that 
he  started  while  the  car  was  standing  still 
upon  the  track,  with  the  front  end  58  feet 
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from  the  point  where  he  must  cross  the  track- 
He  did  not  observe  the  car  when  he  started; 
but,  as  he  would  have  seen  it  if  he  had  look- 
ed attentively,  his  conduct  must  be  judged  as 
if  he  had  seen  it  there  standing,  and  had  then 
started  to  cross  in  front  of  it 

The  evidence  further  shows  that  he  listen- 
ed attentively  while  crossing  the  track,  and 
heard  no  gong  or  sound  of  car  wheels;  that 
he  was  slightly  dull  of  hearing,  but  not  hard 
of  hearing;  that  he  could  not  see  far  toward 
the  rear  of  the  buggy  from  his  position  in 
the  buggy;  that  when  he  got  on  the  track  he 
bad  turned  sufficiently  to  see  down  the  street 
a  little  farther  in  the  direction  from  which 
the  car  was  coming,  but  saw  no  car  approach- 
ing; that  he  first  saw  the  car  after  his  horse 
was  across  the  track  and  had  turned  to  the 
north,  and  while  his  hind  wheel  was  still  on 
the  track.  The  car  was  then  some  10  or  12 
feet  away,  and  he  urged  his  horse  ahead  to 
get  the  buggy  out  of  the  way  of  the  car,  and 
thought  he  was  going  to  get  clear.  As  it 
was,  the  car  barely  caught  the  hind  wheel. 
The  car  did  not  slacken  its  speed  until  it 
struck  the  wheel  or  until  it  was  within  5  or 
6  feet  of  it  The  evidence  shows  that  the 
mo  to  nn  an  did  not  see  the  buggy  nor  make 
any  effort  to  stop  the  car  until  his  attention 
was  called  to  it  by  others  in  the  car  about 
the  time  it  struck  the  buggy,  and  that  he 
then  stopped  it  within  a  distance  variously 
estimated  at  from  6  to  15  feet  The  car  was 
then  going  up  a  slight  ascending  grade  at 
the  speed  of  four  miles  an  hour,  according  to 
the  estimate  of  most  of  the  witnesses.  There 
was  evidence  of  actual  observation,  showing 
that  the  cars,  when  running  at  practically 
the  same  speed,  covered  the  distance  of  59 
feet  from  the  place  of  starting  to  the  point 
of  collision  in  six  seconds,  actual  time,  or  at 
an  average  speed  of  6.7  miles  an  hour.  This 
would  be  fully  as  satisfactory  as  estimates 
of  eyewitnesses.  As  it  was  at  rest  at  the 
beginning,  it  might  be  Inferred  from  this 
that  the  speed  gradually  increased  from  noth- 
ing at  the  start  to  a  rate  much  faster  than 
the  average  speed,  and  that  It  was  going  at 
this  rapid  rate  when  the  collision  occurred. 
It  was  upon  the  busiest  street  In  Redlands, 
and  at  the  busiest  time  of  the  day.  Other 
teams  were  on  the  street  in  that  block  at 
the  time,  and  another  car  was  standing  at 
the  next  corner  to  the  south.  It  was  custo- 
mary at  that  time  of  day  for  cars  going  south 
on  Orange  street  to  stop  on  the  south  side 
of  State  street  to  let  off  passengers.  Some 
teams  standing  on  the  east  side  of  Orange 
street  prevented  plaintiff  from  going  straight 
across  the  track,  compelling  him  to  turn  in 
closer  to  the  rails  than  he  otherwise  would. 

It  is  the  law  that  one  walking  or  driving 
In  a  public  street  is  bound  to  use  reasonable 
care  to  look  and  listen  as  he  goes,  so  as  to 
be  able  to  avoid  collisions  with  others  exer- 
cising the  common  privilege  of  using  the 
street   This  duty  is  not  confined  to  persons 


driving  or  about  to  drive  upon  a  street  car 
track.  It  rests  alike  upon  every  person  while 
in  a  public  street  It  is  as  obligatory  upon 
the  motorman  propelling  a  car  as  upon  the 
footman,  horseman,  and  driver.  In  determin- 
ing whether  or  not  he  will  cross  such  a  street 
at  any  given  time  and  place,  one  may,  and  of- 
ten must  act  upon  the  theory  that  he  has 
an  equal  right  with  others,  and  upon  the  be- 
lief and  expectation  that  others  as  well  as 
himself  will  use  the  reasonable  care  that  the 
situation  requires,  and  that  while  he  is  nec- 
essarily looking  out  ahead  to  avoid  running 
down  any  person  on  the  street  and  to  guide 
himself  or  his  team,  others  approaching  him 
from  the  side  will  in  like  manner  look  out 
ahead  and  avoid  a  collision  with  him.  A 
street  car  cannot  go  on  the  street  except  up- 
on its  rails,  and  hence  it  has  the  better  right 
to  that  space,  to  which  others  must  yield 
when  necessary ;  but  otherwise  its  rights  are 
not  superior  to  that  of  any  other  person  who 
has  occasion  to  use  the  street  Shea  v.  Po- 
trero,  etc.,  Co.,  44  Cal.  414 ;  Clark  v.  Bennett, 
123  Cal.  280,  55  Pac  906.  The  reasonable 
care  which  is  required  must  be  measured  by 
all  these  conditions,  rights,  and  circumstan- 
ces. The  foot  passenger  or  driver  of  a 
horse  has  a  right  to  expect  that  those  in 
charge  of  street  cars  will  operate  them  in  the 
manner  and  run  them  at  the  speed  which  is 
customary  at  the  particular  place,  and  that 
they  will  give  the  usual  warnings  and  sig- 
nals, and  take  the  usual  precautions  to  avoid 
Injury  to  others.  Orcutt  v.  Pac.  C.  R.  Co., 
85  Cal.  299,  24  Pac.  661 ;  Drlscoll  v.  Cable  R. 
R.  Co.,  97  Cal.  553,  32  Pac.  591,  33  Am.  St 
Rep.  203.  In  a  crowded  street  It  is  often  nec- 
essary and  not  Inconsistent  with  reasonable 
prudence  for  a  person  to  cross  the  street  In 
front  of  street  cars,  In  motion  or  at  rest  st 
a  point  so  near  that  it  would  be  prima  fade 
an  act  of  negligence,  if  attempted  at  another 
place  where  the  streets  are  less  crowded  and 
the  cars  usually  run  faster.  The  rights  and 
obligations  of  all  persons  using  a  public  street 
are,  in  this  respect  reciprocal.  Each  may 
rightfully  expect  that  the  other  will,  at  the 
proper  time,  discharge  his  proper  duty  to- 
ward others.  He  cannot  rely  wholly  on  the 
care  of  others,  nor,  on  that  account,  neglect 
to  use  the  precautions  which  the  particular 
situation  demands  of  him.  But  he  frequently 
must  to  some  extent  depend  on  others  in 
such  situations,  and  his  conduct  must  be  con- 
sidered in  view  of  that  fact  in  determining 
whether  or  not  it  is  negligent  His  care,  or 
want  of  care,  in  such  cases  is  generally  a 
matter  to  be  determined  by  the  jury  from 
all  the  circumstances  surrounding  him  at  the 
time.  Clark  v.  Bennett,  123  Cal.  277,  55  Pac 
908. 

Assuming,  therefore,  that  George  H.  Scott 
did  see  the  car  standing  at  the  corner  of 
State  street  and  apparently  about  to  start 
south,  and  that  he  thereupon  started  to  drive 
across  the  street  to  turn  northward,  as  he 
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did,  we  cannot  say,  as  a  matter  of  law,  that 
it  was  a  negligent  act  People  do  the  same 
thing  every  day  under  similar  conditions  In 
every  city.  It  cannot  be  said  that  an  act 
which  the  majority  of  men  would  do  In  the 
existing  circumstances,  and  which  we  may 
presume  is  usually  done  in  safety,  is  negli- 
gence per  se.  "It  falls  within  the  province 
of  the  jury,  not  only  to  determine  the  facts 
constituting  negligence,  but  also  the  question 
as  to  what  would  be  the  conduct  of  a  person 
of  ordinary  prudence,  under  similar  circum- 
stances, which  commonly  is  a  question  of 
fact,  not  of  law.  In  general,  all  these  ques- 
tions are  for  the  jury,  whose  verdict  in  favor 
of  the  plaintiff  must  be  regarded  as  conclu- 
sive, unless  the  validity  of  the  defense,  both 
as  to  the  existence  of  the  negligence  and  its 
effect  as  contributing  proximately  to  the  in- 
jury, follows  necessarily  from  the  undisputed 
facts."  Schneider  v.  Market  St  Ry.  Co.,  134 
Cal.  488,  66  Pac.  737.  "It  cannot  be  said  that 
a  person  is  guilty  of  contributory  negligence 
merely  because  he  attempts  to  cross  a  street 
railway  when  a  car  is  approaching.  If  that 
were  so,  he  could  never  attempt  to  cross  such 
a  track  In  the  crowded  parts  of  a  city  where 
there  is  practically  always  an  approaching 
car ;  and,  in  6uch  case,  as  street  cars  go  at  a 
comparatively  low  rate  of  speed  and  are 
quicKly  stopped,  the  question  of  negligence 
would  depend  on  the  proximity  or  remote- 
ness of  the  car,  and  upon  all  the  other  cir- 
cumstances surrounding  the  occurrence.  In 
such  a  situation  the  traveler  cannot  be  held 
to  exercise  the  very  highest  prudence  and 
judgment  It  is  sufficient  if  he  exercises  that 
degree  of  care  and  prudence  and  good  sense 
which  men  who  possess  those  qualities  in  an 
ordinary  or  average  degree  exercise."  Clark 
v.  Bennett,  123  Cal.  278,  55  Pac.  908. 

It  may  be  conceded  that  the  failure  of 
Scott  to  observe  the  car  standing  at  the  cor- 
ner ready  to  start  at  the  time  he  started  to 
make  the  turn  was  negligence.  But  the  jury 
would  have  been  justified  in  finding  that 
even  if  he  had  seen  the  car,  it  was  not  neg- 
ligence for  him  to  attempt  to  cross  in  front 
of  it  and  they  may  rightly  have  concluded 
that  his  negligent  failure  to  perceive  it  did 
not  contribute  to  the  injury.  Their  verdict 
compels  us  to  assume  that  they  took  that 
view.  A  negligent  act  or  omission  "must  have 
contributed  directly  to  the  Injury,  or,  how- 
ever improper  or  illegal  it  may  have  been 
in  tbe  abstract  no  action  or  damages  can 
be  founded  upon  it."  McEune  v.  Santa 
Clara,  etc.,  Co.,  110  Cal.  486,  42  Pac.  981. 

With  respect  to  his  failure  after  he  got  up- 
on the  track  to  lean  forward  and  look  to- 
ward the  car  to  see  if  it  was  approaching 
before  he  was  so  far  turned  as  to  be  able  to 
see  It  from  his  position  in  the  buggy,  we  are 
of  the  opinion  that  the  question  whether  or 
not  he  exercised  ordinary  prudence  was  also 
for  the  Jury  to  decide.  The  car,  according 
to  its  custom,  would  not  be  going  at  full 


speed  at  that  point  It  was  on  an  ascending 
grade,  equipped  with  air  brakes,  and  could 
be  quickly  stopped.  It  was  the  motonnan's 
duty  to  keep  watch  ahead  of  his  car  for  ve- 
hicles, and  it  is  to  be  presumed  that  he  usual- 
ly did  his  duty  in  that  respect  Scott  found 
other  teams  obstructing  his  course  and  re- 
quiring his  attention  to  avoid  them.  It  is 
not  clear  from  the  evidence  that  even  if  he 
had  looked  when  upon  the  track  and  had  seen 
the  car  approaching,  he  would  or  should  have 
anticipated  the  acceleration  of  its  speed  which 
the  evidence  Indicates  may  have  been  given 
to  it  or  the  culpable  carelessness  of  the 
motorman  in  running  the  car  at  that  speed 
in  such  a  place  without  looking  ahead,  or 
that,  from  all  the  circumstances  as  then  pre- 
sented to  his  mind,  reasonable  prudence 
would  have  required  greater  effort  in  urging 
his  horse  forward,  or  a  change  in  its  course. 
He  cannot  be  charged  with  negligence  per  se, 
under  all  the  circumstances,  unless  we  are 
prepared  to  say  that  in  tbe  crowded  streets 
of  a  city  one  who  presumes  to  drive  in  front 
of  a  street  car  Just  starting  from  a  corner 
is  guilty  of  negligence  in  law,  If  he  does  not 
expect  and  use  due  care  to  guard  against  the 
gross  and  culpable  negligence  of  a  motorman 
in  propelling  his  car  along  the  street  in  utter 
disregard  of  the  safety  of  others.  We  should 
have  to  license  those  in  charge  of  the  cars  at 
such  places  to  act  with  the  utmost  reckless- 
ness, to  the  end  that  the  travelers  who  failed 
to  anticipate  and  avoid  the  danger  therefrom 
could  be  charged  with  contributory  negli- 
gence, and  the  company  thereby  escape  lia- 
bility. The  greater  their  negligence,  the  bet- 
ter their  defense.  Whatever  the  rule  may 
be  with  regard  to  the  right  of  travelers  at 
steam  railroad  crossings,  reason  and  authority 
require  that  in  the  crowded  streets  of  a  city, 
where  their  rights  are  equal,  the  rule  should 
be  that  a  traveler  has  the  right  to  assume 
until  bis  senses,  exercised  with  reasonable 
1  diligence,  Inform  him  to  the  contrary,  that 
(  the  persons  operating  street  cars  will  use 
.  ordinary  care,  give  the  usual  signals,  and 
'  keep  the  usual  lookout  ahead.  Drlscoll  v. 
Cable  R.  R.  Co.,  97  Cal.  567,  32  Pac.  591,  33 
Am.  St.  Rep.  208 ;  Strong  v.  S.  &  P.  R.  R.  Co., 
61  Cal.  328;  Shearman  and  R.  on  Neg.  f  31. 

It  is  unnecessary  to  discuss  at  length  the 
question  of  the  sufficiency  of  the  evidence 
to  prove  the  negligence  of  the  motorman. 
Out  of  his  own  mouth  he  stands  convicted. 
Conceding  that  the  actions  of  the  horses 
standing  in  front  of  the  store  at  his  left  at- 
tracted his  attention  in  that  direction,  it  did 
not  justify  him  in  proceeding  blindly  up  the 
street  without  looking  ahead  or  slackening 
his  speed.  In  response  to  an  interrogatory 
the  jury  found  specially  that  the  motorman, 
after  he  discovered  the  dangerous  position 
of  plaintiffs,  used  ordinary  care,  with  the 
appliances  under  his  control,  to  prevent  the 
collision.  As  this  issue  was  determined  in 
favor  of  the  defendant,  it  is  unnecessary  to 
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consider  the  refUBal  of  the  court  to  give  in- 
structions relating  to  the  conduct  of  the  mo- 
torman  at  that  time.  Such  ruling  must  nec- 
essarily have  been  harmless  in  view  of  the 
Instructions  given. 

The  defendant  asked  the  following  instruc- 
tion: "If  the  jury  find  from  the  evidence 
that  defendant's  employee  In  charge  of  the 
car  at  the  time  of  the  collision,  as  soon  as 
they  discovered  the  dangerous  position  of 
plaintiffs,  used  ordinary  care  to  prevent  the 
collision,  the  defendant  would  not  be  liable 
for  the  result  of  any  collision  which  might 
have  been  prevented  if  such  employes  had 
been  possessed  at  that  time  of  other  appli- 
ances for  preventing  the  collision  which  they 
did  not  possess."  The  court  gave  It ;  but  add- 
ed the  following:  "Unless  a  mere  running 
et  the  car  without  having  it  provided  with 
such  additional  appliances,  if  there  were  any, 
would  in  itself  have  amounted  to  wanton 
and  reckless  conduct,  on  the  part  of  the  de- 
fendant" We  do  not  think  there  was  any 
error  in  this  of  which  the  defendant  can 
complain. 

The  complaint  alleged  that  the  plaintiffs 
had  suffered  damage  to  the  amount  of  $14,- 
000  by  reason  of  the  Injuries  to  Mrs.  Scott, 
and  to  the  extent  of  $1,000  by  reason  of  ex- 
penses In  curing  her  hurts.  There  was  no  evi- 
dence of  any  expense.  The  answer  denied 
that  plaintiffs  had,  by  reason  of  the  collision, 
sustained  any  damage  in  excess  of  $1,000. 
The  verdict  Ixed  the  damages  at  $1,500. 
The  court  Instructed  the  jury  that  if  they 
found  for  the  plaintiffs,  the  verdict  should 
be  "in  such  sum  as  damages,  not  exceeding 
the  sum  of  $15,000  asked  for  in  the  com- 
plaint, as  may  have  been  sustained  by  them 
on  account  of  said  collision."  The  defend- 
ant urges  this  as  a  prejudicial  error,  as  from 
the  evidence  the  plaintiffs  were  not  entitled 
to  more  than  $14,000.  The  jury,  in  other  in- 
structions, were  directed  to  estimate  the  dam- 
ages "from  the  facts  and  circumstances  in 
evidence,"  that  in  determining  the  amount 
"they  should  take  into  consideration  all  the 
facts  and  evidence  before  them,"  and  that,  if 
they  found  for  the  plaintiffs,  "the  plaintiffs 
are  entitled  to  recover  from  the  defendant 
such  damages  as  you  may  find  from  the 
evidence"  plaintiffs  have  sustained  by  reason 
of  the  accident  It  is  clear  that  the  jury 
must  have  understood  that  they  were  not  au- 
thorized to  give  damages  for  expenses  which 
were  alleged  but  not  proven,  and,  hence,  they 
must  have  entirely  disregarded  the  claim  for 
expenses.  And  as  the  verdict  was  much  less 
than  the  $14,000  claimed  for  the  personal 
injury  to  Mrs.  Scott,  It  is  plain  that  the 
error  in  stating  it  as  $15,000  did  not  injure 
defendant 

There  are  no  other  points  of  sufficient  im- 
portance to  require  notice. 
The  Judgment  is  affirmed. 

We  concur:  BEATTY,  C.  J. ;  ANGELLOT- 
TI,  J. ;  SLOSS,  J. 


in  Cat  611 

McCAUGHBY  et  al.  v.  LYALL  et  al.  (LA. 
1,907.) 

(Supreme  Court  of  California.    Jan.  14,  1908. 
Rehearing  Denied  Feb.  14,  1908.) 

1.  administrators  —  mobtgaqbs  —  fobeclo- 
subb  by  Action  —  Pabties  Defendant— 
Heirs  or  Mobtgaoob. 

In  an  action  to  foreclose  a  mortgage  exe- 
cuted by  a  decedent,  the  heirs  of  decedent  need 
not  be  joined,  but  the  only  necessary  party  de- 
fendant is  the  administrator. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  f  1779.] 

2.  Constitutional  Law  —  Due  Process  of 
Law— Rights  of  Heirs. 

The  Legislature  has  full  control  of  descent* 
and  distributions  of  estates,  and  the  rights  of 
an  heir  are  merely  those  which  he  takes  under 
legislative  provision,  and  it  has  full  power  to- 
provide  that  in  actions  for  the  enforcement  or 
claims  against  an  estate,  only  the  administra- 
tor need  be  made  a  party  defendant  and  that 
the  heir  shall  be  represented  by  the  administra- 
tor; and  the  question  of  the  constitutionality 
as  not  being  due  process  of  law  in  violation  of 
Const  art  1,  8  13,  or  as  being  in  violation  of 
Const.  IT.  S.  Amend.  14,  or  of  Code  Civ.  Proc. 
§  1582,  providing  that  actions  for  the  recovery 
of  any  property,  or  to  determine  any  adverse 
claim  thereon,  and  actions  founded  on  contracts, 
may  be  maintained  by  and  against  administra- 
tors, cannot  arise. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  9  929.] 

Department  2.  Appeal  from  Superior 
Court,  Santa  Barbara  County;  J.  W.  Tag- 
gart,  Judge. 

Action  by  Edward  Qulgley  McCaughey  and 
others  against  Alexander  Lyall  and  others  to 
have  it  adjudicated  that  plaintiffs  were  the 
owners  of  an  undivided  half  of  certain  land, 
and  recover  possession  thereof.  Judgment 
for  defendants,  and  plaintiffs  appeal.  Af- 
firmed. 

McNutt  &  Ha  mi  on  and  Wm.  G.  Griffith,  for 
appellants.  B.  F.  Thomas  and  W.  P.  Butcher, 
for  respondents.   H.  J.  Finger,  pro  se. 

McFARLAND,  J.  George  McCaughey  died 
intestate  on  March  1,  1890.  The  plaintiffs 
are  his  children  and  heirs  at  law.  During 
his  lifetime,  on  June  6, 1889,  the  deceased  ex- 
ecuted a  mortgage  on  certain  land  to  one 
H.  J.  Finger  to  secure  a  promissory  note  for 
$500,  which  was  due  and  unpaid  at  the  death 
of  the  decedent  After  his  death  Susan  Mc- 
Caughey was  duly  appointed  and  qualified 
as  administratrix  of  his  estate.  The  note 
and  mortgage  were  duly  presented  to  the  ad- 
ministratrix, and  were  allowed  by  her  and  ap- 
proved by  the  probate  Judge.  In  January, 
1894,  Finger  commenced  an  action  against  the 
administratrix  to  foreclose  the  mortgage,  but 
did  not  make  plaintiffs  parties  to  such  action. 
Such  proceedings  were  had  that  a  judgment 
of  foreclosure  was  regularly  rendered  under 
which  the  land  was  duly  sold  by  the  sheriff 
on  April  10,  1895,  to  defendant  Lyall,  who  in 
due  time  received  a  sheriff's  deed  therefor. 
Several  years  afterwards  this  present  action 
was  brought  by  said  heirs  to  have  it  adjudi- 
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cated  that  they  are  the  owners  of  an  undivid- 
ed one-half  of  the  said  land,  that  the  claim 
of  the  defendants  thereto  be  adjudged  null 
and  void,  and  that  plaintiffs  recover  the  pos- 
session of  the  land,  etc.  A  general  demurrer 
to  the  complaint  was  Interposed  by  the  de- 
fendant Lyall  and  by  other  defendants.  The 
demurrers  were  sustained,  and,  plaintiffs  de- 
clining to  amend,  judgment  was  rendered  for 
defendants.  From  this  judgment  plaintiffs 
appeal. 

The  point  relied  on  by  appellants  for  re- 
versal is  that  the  judgment  In  the  foreclosure 
suit  was  null  and  void  as  against  them,  be- 
cause they  were  not  made  parties  to  that  suit, 
and  were  not  given  notice  of  Its  pendency. 
Counsel  for  appellants  say  In  their  brief: 
"This  cause  is  brought  here  for  the  purpose 
of  having  reviewed  a  single  question  arising 
from  the  record.  This  question  is  best  sug- 
gested by  the  inquiry,  can  the  heir  at  law 
be  divested  of  the  title  which  the  law  casts 
upon  him  at  the  death  of  his  intestate  ances- 
tor by  any  proceeding  to  which  he  is  not  made 
a  party?  This  court  has  more  than  once  de- 
cided the  question  In  the  affirmative.  We  be- 
lieve the  decisions  are  wrong  in  the  particu- 
lars to  which  we  shall  presently  advert,  and 
we,  therefore,  shall  respectfully  urge  that 
they  be  overruled  and  the  right  rule  of  the 
law  established."  This  statement  and  admis- 
sion make  it  unnecessary  for  us  to  review  the 
former  decisions  of  this  court  to  show  that 
they  do  establish  the  law  in  the  manner  as 
admitted  by  appellants.  Some  of  the  cases 
are  these:  Cunningham  v.  Ashley,  45  Cal. 
485 ;  Bayly  v.  Muehe,  65  Cal.  345,  3  Pac.  467, 
4  Pac.  486;  Finger  v.  McCaughey,  119  Cal. 
59,  51  Pac.  13;  Dickey  v.  Gibson,  121  Cal. 
276,  53  Pac.  704.  In  these  cases  It  Is  held 
that,  In  an  action  to  enforce  claims  and  liens 
against  an  estate  where  the  same  might  have 
been  maintained  against  the  deceased,  if  liv- 
ing, the  only  necessary  party  defendant  is 
the  administrator;  and  as  those  decisions 
have  established  a  rule  of  property  under 
which  no  doubt  many  titles  are  held,  we  have 
no  disposition  at  this  time  to  review  the  ques- 
tion again  and  consider  the  correctness  of 
those  decisions.  It  is  clearly  a  matter  to 
which  the  rule  of  stare  decisis  should  apply. 

Appellants  contend  that  the  former  deci- 
sions should  not  be  taken  as  final  because,  if 
the  construction  which  they  give  to  certain 
sections  of  the  Code,  and  particularly  section 
1582  of  the  Code  of  Civil  Procedure,  are  cor- 
rect, then  those  sections  are  unconstitutional 
as  violative  of  section  13,  article  1,  of  the  Con- 
stitution of  this  state,  which  declares  that  no 
one  can  be  deprived  of  property  "without  due 
process  of  law,"  which  they  say  Includes  "no- 
tice" to  the  person  who  is  to  be  deprived  of 
property.  The  fourteenth  amendment  of  the 
federal  Constitution  is  also  invoked.  As  our 
state  Constitution  does  not  deal  in  any  way 
with  heirship  and  descents  and  distributions 
of  estates,  it  is  somewhat  difficult  to  imagine 
how,  on  that  subject,  any  constitutional  ques- 


tion can  be  discovered  or  invented.  At  all 
events  we  see  none  here.  The  Legislature 
had  full  control  of  the  whole  subject,  and  the 
rights  of  an  heir  are  merely  those  which  be 
takes  under  legislative  provision.  The  right 
to  be  an  heir  at  all  comes  from  the  Legisla- 
ture. Now  the  Code,  which  provides  that  up- 
on the  death  of  the  ancestor  the  title  to  his 
land  vests  Immediately  in  the  heirs,  has  many 
other  provisions  which  limit  and  qualify  that 
title  and  subject  it  to  many  conditions  deem- 
ed proper  for  the  settlement  of  estates.  There 
is  no  doubt  that  the  Legislature  has  the  pow- 
er to  provide  that  in  suits  for  the  enforcement 
of  claims  and  Hens  against  the  estate  only 
the  administrator  need  be  made  a  party  de- 
fendant ;  and  that  Is  exactly  what  the  Legis- 
lature did  by  section  1582  of  the  Code  of  Civil 
Procedure,  as  decided  by  the  former  decisions. 
Counsel  contends  that  this  construction  of 
the  section  is  wrong;  but  no  constitutional 
question  arises.  The  Legislature  has  also,  be- 
yond doubt,  the  power  to  declare  that  In  pro- 
ceedings against  an  estate  like  those  above 
mentioned  the  heir  should  be  represented  by 
the  administrator  and  therefore  not  entitled 
to  notice;  and  the  former  decisions  declare 
that  such,  under  the  law,  Is  the  rule.  Coun- 
sel claim  that  this  decision  is  also  wrong; 
but  still  no  constitutional  question  arises. 
The  heir  takes,  subject  to  the  conditions  im- 
posed by  the  statutory  law,  which  alone  gives 
him  any  right  at  all. 
The  judgment  appealed  from  is  affirmed. 


We  concur :  LORIGAN,  J. ;  HENSHAW,  J. 


7  Cal.  App.  84 
SPENCER  v.  McCAMENT.    (Civ.  437.) 

(Court  of  Appeal,  Second  District,  California. 
Dec  5,  1907.) 

1.  Appeal  —  Review  —  Trial  Judge's  Opin- 
ion. 

The  opinion  of  the  trial  judge  constitutes 
no  part  of  the  record  on  appeal,  and.  though 
the  reasons  assigned  therein  for  his  rulings  are 
erroneous,  error  in  the  decision  cannot  be  predi- 
cated thereon. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  2339.] 

2.  Specific  Pebfobmance  —  Contracts  En- 
forceable—Conditions in  CoNTBACT— Mod- 
ification of  Conditions — Estoppel. 

In  a  suit  to  compel  specific  performance  of 
a  contract  to  convey  land  upon  the  removal 
by  plaintiff  of  a  planing  mill  from  the  land 
within  30  days  thereafter,  defendant  having  ex- 
tended the  time  of  removal  at  plaintiff's  request, 
on  which  extension  plaintiff  relied  and  did  not 
remove  the  mill  until  after  the  expiration  of  the 
30  days,  defendant  is  estopped  to  set  up  the 
failure  to  perform  the  provision  requiring  re- 
moval within  30  days  as  a  defense. 

3.  Principal  and  Agent— Unauthorized  As- 
sumption of  Agency— Payments  to  As- 
sumed Principal— Effect. 

It  was  immaterial  whether  a  person  re- 
ceiving money  as  agent  for  another  was  hi  fact 
his  agent  for  that  purpose,  where  he  deposited 
the  money  in  bank  to  the  credit  of  such  other 
person. 

Digitized  by  Google 


PEOPLE  t.  WHITE 


68S 


4.  Appeal— Review  —  Questions  of  Pact  — 
Conflict  in  Evidence. 

Where  there  is  a  substantial  conflict  of 
evidence  upon  all  the  issues,  the  judgment  of 
the  trial  court  will  be  affirmed. 

SEd.  Note.— For  cases  in  point,  see  Cent,  Dig. 
.  3,  Appeal  and  Error,  §§  3979-3082.] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Walter  Bordwell,  Judge. 

Action  by  Franklin  R.  Spencer  against  J. 
O.  McCament  From  a  Judgment  for  plain- 
tiff, and  an  order  denying  a  new  trial,  de- 
fendant appeals.  Affirmed. 

C.  M.  Simpson  (H.  G.  Simpson,  of  counsel), 
for  appellant.  D.  Z.  Gardner  and  Thos.  L. 
Neal,  for  respondent 

SHAW,  J.  This  is  an  action  to  enforce 
specific  performance  of  a  contract  to  convey 
real  estate.  Judgment  was  rendered  for 
plaintiff,  from  which,  and  an  order  denying 
his  motion  for  a  new  trial,  defendant  prose- 
cutes this  appeal. 

The  contract  dated  November  9,  1905,  is 
set  out  in  hsec  verba  in  the  complaint  The 
consideration  for  the  purchase  was  $1,350. 
The  sum  of  $50  was  paid  upon  execution  of 
the  contract,  which  provided  that  $100  was  to 
be  paid  upon  the  execution  and  delivery  of  a 
good  and  sufficient  deed,  and  $600  on  or  be- 
fore one  year  from  date,  and  $600  on  or  be- 
fore two  years  from  date.  It  was  also  pro- 
vided that,  if  the  remaining  payments  be  not 
made  according  to  this  agreement  and  con- 
tract the  above-mentioned  deposit  of  $50 
should  be  forfeited  without  recourse.  The 
contract  also  contained  the  following  clause: 
"This  sale  is  on  the  condition  that  the  planing 
mill  and  appurtenances  shall  be  moved  from 
the  north  side  of  Center  street  within  30 
days." 

Plaintiff  alleges  that  on  December  7,  1905, 
he  paid  the  $100  mentioned  in  the  contract 
and  duly  performed  on  his  part  all  of  the 
conditions  of  said  contract  but  that  defend- 
ant refuses  to  make  the  conveyance  of  the 
property  in  accordance  with  said  contract 
The  answer  denies  the  payment  of  $100,  de- 
nies that  plaintiff  removed  said  planing  mill 
within  30  days,  as  agreed,  and  sets  up  af- 
firmative matters  to  the  effect  that  there  was 
made  contemporaneously  with  said  written 
contract  an  oral  agreement  whereby  plaintiff 
covenanted  as  a  part  of  the  consideration  for 
said  purchase,  that  he  would  erect  and  op- 
erate said  planing  mill  upon  the  land  so  pur- 
chased, provided  he  could  obtain  a  license  so 
to  do  from  the  proper  city  authorities.  It  is 
further  alleged  that  this  part  of  the  agree- 
ment relating  to  the  erection  and  operation  of 
the  said  planing  mill  upon  the  lands  purchas- 
ed was,  through  inadvertence  and  mistake, 
omitted  from  the  written  contract;  and  de- 
fendant asks  that  the  contract  be  reformed  by 
Inserting  the  same  therein,  and  alleges  that 
plaintiff  has  not  erected  and  operated  said 
planing  mill  upon  said  land  so  agreed  to  be 
conveyed. 


1.  The  opinion  of  the  trial  judge,  to  which 
appellant  devotes  a  great  part  of  his  argu- 
ment constitutes  no  part  of  the  record  on  ap- 
peal. Assuming  the  reasons  assigned  for  his 
rulings  to  be  erroneous,  error  cannot  be  predi- 
cated thereon.  Higgins  v.  Los  Angeles  Ry. 
Co.,  4  Cal.  App.  722,  91  Pac.  344.  Whatever 
views  the  trial  court  may  have  entertained 
with  reference  to  the  propriety  of  admitting 
testimony  In  support  of  the  alleged  contem- 
poraneous oral  agreement  and  Its  omission 
from  the  written  contract  it  nevertheless 
appears  from  the  record  that  all  evidence  of- 
fered in  support  thereof  was  received,  and 
that  such  testimony  was  contradicted  by  the 
defendant  and  a  finding  made  thereon. 

2.  There  was  no  error  in  denying  defend- 
ant's motion  for  nonsuit  The  testimony  on 
behalf  of  the  plaintiff  made  out  a  prima  'facie 
case,  showing  that  he  had  fully  compiled  with 
the  provisions  of  the  written  contract,  as  set 
out  in  his  complaint  except  as  to  the  pro- 
vision relating  to  the  removal  of  the  planing 
mill  within  30  days.  Upon  this  point  the  evi- 
dence shows  that  defendant  had  some  6  days 
before  the  expiration  of  the  time,  at  plaintiffs 
request,  extended  the  time  within  which  to 
make  the  removal,  and  that  plaintiff  relied 
upon  the  extension  so  granted,  and  did  not  re- 
move the  mill  until  several  days  after  the 
30-day  period  had  expired.  This  was  suf- 
ficient to  constitute  an  estoppel  against  de- 
fendant from  exacting  a  strict  performance 
of  the  contract  In  this  respect 

3.  The  $100  called  for  in  the  contract  was 
paid  to  one  Wilson,  who  signed  a  receipt 
therefor  as  agent  of  defendant  The  pur- 
chase had  been  made  through  him,  and  the  de- 
posit of  $50  paid  to  him.  It  seems  imma- 
terial, however,  whether  or  not  he  was  such 
agent,  for  it  appears  that  he  deposited  the 
$100  in  bank  to  defendant's  account,  of  which 
fact  defendant  had  notice. 

There  Is  a  substantial  conflict  of  evidence 
as  to  all  the  issues,  and  for  that  reason  alone, 
if  for  no  other,  the  conclusions  of  the  trial 
court  must  be  affirmed. 

Judgment  and  order  are  affirmed. 

We  concur:   ALLEN,  P.  J. ;  TAGGART,  J. 

7  Cal.  App.  99 
PEOPLE  v.  WHITE  et  al.    (Cr.  64.) 

(Court  of  Appeal,  First  District,  California. 
Dec  10,  1907.) 

L  False  Pbetenses—  Sufficiency  of  Infob- 
mation  —  Representation  Concerning 
Existing  Contbacts. 

An  information  for  obtaining  money  under 
false  pretenses  alleged  that  defendants,  intend- 
ing by  false  representations  to  obtain  money 
of  F.,  fraudulently  represented  to  him  that  a 
certain  company  was  a  responsible  corporation, 
and  that  it  would  pay  F.  $100  upon  receiving 
from  him  $1  per  week  for  6o  consecutive  weeks, 
that  certain  contracts  between  the  company  and 
F.  were  payable  in  $100  at  the  end  of  6o  con- 
secutive weekly  payments  of  $1,  that  F.  be- 
lieved the  false  representations  and  paid  de- 
fendants money  on  the  strength  thereof.  Held 
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that,  as  the  only  fair  inference  from  the  allega- 
tions as  to  the  contracts  referred  to  is  that  they 
had  already  been  executed  by  F.,  defendants' 
representations  were  concerning  existing  con- 
tracts, and  did  not  constitute  the  obtaining  of 
money  by  false  pretenses. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  23,  False  Pretenses,  §§  38-41.] 

2.  Same— Connection  Between  False  Rep- 
resentations and  Delivery  of  Monet. 

The  information  was  insufficient,  since  no 
natural  connection  appeared  between  the  repre- 
sentations charged  to  have  been  made  by  de- 
fendants and  the  delivery  of  the  money  to  them 
and  no  connection  was  shown,  inasmuch  as  it 
was  not  alleged  that  defendants  had  any  con- 
nection with  the  company,  nor  that  F.  was  in- 
duced to.  contract  with  it,  nor  that  he  had  en- 
tered into  the  contracts  described  or  any  others 
by  reason  of  defendants'  representations,  nor 
that  the  money  was  paid  defendants  under  such 
contracts,  nor  for  the  company. 

I Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  23,  False  Pretenses,  }§  38-41.] 

3.  Same— Requisites  or  Information. 

An  information  for  obtaining  money  under 
false  pretenses  must  show  that  it  was  obtained 
by  the  false  pretenses  alleged ;  and,  where  there 
appears  to  be  no  natural  connection  between  the 
pretenses  and  the  delivery  of  the  money,  the 
necessary  additional  facts  must  be  alleged  to 
show  the  relation,  and  a  failure  to  show  the 
connection  is  a  material  defect  which  is  not 
cured  by  verdict. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  False  Pretenses,  fif  38-41.] 

Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco ;  Frank  H.  Dunne,  Judge. 

J.  L.  White  and  another  were  prosecuted 
for  obtaining  money  under  false  pretenses. 
From  an  order  sustaining  demurrers  to  the 
information,  the  people  appeal.  Affirmed. 

Attorney  General  Webb,  for  appellant. 
Hiram  W.  Johnson,  Aitken  &  Skaife,  and 
Walter  Gallagher,  for  respondents. 

HALL/,  J.  This  is  an  appeal  by  the  people 
from  an  order  sustaining  the  demurrers  of 
the  defendants  to  an  information  drawn 
under  section  532  of  the  Penal  Code,  and 
comes  before  us  upon  a  bill  of  exceptions 
duly  settled.  The  defendants  were  jointly 
charged,  but  demurred  separately,  the  demur- 
rers being  both  general  and  special. 

We  think  the  demurrers  were  properly  sus- 
tained by  the  trial  court.  The  information  ' 
is  quite  long,  and  we  do  not  think  it  neces- 
sary to  set  it  out  at  length  in  order  to  make 
clear  the  point  involved  In  the  attack  on  the 
information.  In  substance  it  is  alleged  that 
the  defendants,  intending  by  false  and  fraud- 
ulent representations  to  obtain  the  personal 
property  and  money  of  J.  M.  Furrer,  with 
Intent  to  cheat  and  defraud  said  Furrer  of 
the  same,  did  "willfully  and  unlawfully, 
knowingly  and  designedly,  falsely  and  fraud- 
ulently, pretend  and  represent  to  said  J. 
M.  Furrer  that  the  Mutual  Mercantile  Com- 
pany was  a  responsible  business  corpora- 
tion, doing  business  at  No.  121  Geary  street, 
in  the  city  and  county  of  San  Francisco;  that 
the  Mutual  Mercantile  Company  would  pay 
to  the  said  J.  M.  Furrer  one  hundred  dollars 
($100)  in  lawful  money  of  the  United  States 


of  America,  upon  receiving  from  him  one 
dollar  ($1.00)  in  lawful  money  of  the  United 
States  of  America  a  week  for  sixty-five  con- 
secutive weeks;  that  certain  contracts  in 
said  Mutual  Mercantile  Company,  known  as 
•Series  A,'  and  numbered  198,  199,  200,  232, 
233,  234,  235,  236,  237,  and  271,  between  the 
said  Mutual  Mercantile  Company  and  the 
said  J.  M.  Furrer  were  each  payable  in  the 
sum  of  one  hundred  dollars  ($100.00)  in  law- 
ful money  of  the  United  States  of  America 
at  the  end  of  sixty-five  (65)  consecutive 
weekly  payments  of  one  dollar  ($1.00)  in 
lawful  money  of  the  United  States  of  Amer- 
ica each."  Here  follow  other  representations 
affecting  the  responsibility  of  said  company, 
followed  by  proper  allegations  of  the  falsity 
of  the  various  pretenses  and  representations, 
and  of  the  knowledge  thereof  of  defendants. 
It  Is  then  in  substance  alleged  that  said 
Furrer  believed  said  false  representations 
and  pretenses,  and  was  induced  thereby  to 
deliver  to,  and  did  deliver  to  the  defendants 
at  the  city  and  county  of  San  Francisco, 
$87  during  the  months  of  May  and  June,  in 
the  year  1905,  of  the  money  of  said  Furrer. 

It  is  nowhere  alleged  in  the  information 
that  the  defendants  had  any  connection  with 
the  Mutual  Mercantile  Company,  or  that 
said  Furrer  was  induced  to  enter  into  any 
contract  or  business  relation  with  said  com- 
pany. It  is  not  alleged  that  said  Furrer 
entered  into  the  contracts  described,  or  any 
contracts  with  said  company,  by  reason  of 
such  representations,  nor  does  it  appear  that 
the  money  alleged  to  have  been  paid  to  de- 
fendants was  paid  on  or  under  such  con- 
tracts, or  for  said  company.  The  only  fair 
inference  from  the  allegations  of  the  infor- 
mation is  that  the  contracts  referred  to, 
"numbered  198,  199,  200,  232,  233.  234,  235, 
236,  237,  and  271,  between  the  said  Mutual 
Mercantile  Company  and  the  said  J.  M. 
Furrer,"  had  already  been  entered  Into  by 
said  Furrer.  In  this  respect  the  representa- 
tion was  concerning  certain  contracts  "be- 
tween the  said  Mutual  Mercantile  Company 
and  the  said  J.  M.  Furrer."  In  other  words, 
defendants'  representations  were  concerning 
existing  contracts. 

From  this  analysis  of  the  information  it  Is 
apparent  that  there  does  not  appear  to  be 
any  natural  connection  between  the  repre- 
sentations charged  to  have  been  made  by  the 
defendants  and  the  delivery  of  the  money  to 
defendants.  The  representations  were  con- 
cerning a  company  with  which  it  is  not  al- 
leged that  defendants  had  any  connection, 
nor  with  which  said  Furrer  entered  into  any 
relations  because  of  said  representations. 
"The  indictment  must  show  that  the  prop- 
erty was  obtained  by  means  of  the  false 
pretense  alleged.  Accordingly,  when  there 
appears  to  be  no  natural  connection  between 
the  pretense  and  the  delivery  of  the  property, 
Buch  additional  facts  as  are  necessary  to 
show  the  relation  must  be  alleged.  A  defect 
in  the  indictment  arising  from  failure  to 
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show  the  connection  between  the  false  pre- 
tense and  the  obtaining  Is  a  material  one, 
and  It  Is  not  cnred  by  verdict"  19  Cyc. 
429,  and  numerous  authorities  cited  under 
note  37. 

Roper  v.  State,  58  N.  J.  Law,  420,  S3  AtL 
969,  is  a  case  quite  like  the  one  at  bar. 
The  Indictment  charged  that  Roper  made 
certain  false  representations  to  John  J.  Ren- 
shaw  concerning  the  financial  responsibility 
of  the  Mutual  Land  &  Building  Syndicate, 
which  representations  were  properly  set  forth 
and  negatived.  It  was  then  in  the  usual 
form  alleged  that  thereby  Roper  obtained 
from  Renshaw  $3,000.  The  court  said:  "If 
it  be  true,  as  stated,  that  Renshaw,  the  per- 
son defrauded,  parted  with  bis  money  to  the 
defendant  merely  because  the  later  falsely 
asserted  and  represented  that  a  certain  as- 
sociation, with  which  neither  he  nor  the  de- 
fendant had  any  apparent  connection,  had  a 
genuine  existence,  the  Inducement  to  his 
act  was  not  what  the  law  regards  as  a  false 
pretense.  •••MA.  should  falsify  in 
stating  to  B.  that  C.  was  a  man  of  property, 
such  fabrication  would  not  per  se  in  any  con- 
ceivable way  Induce  B.  to  part  with  his 
property  to  A.  And  yet  this  is  the  entire 
■criminal  case  made  in  this  Indictment" 

So  in  the  case  at  bar  Furrer  parted  with 
his  money  to  defendants  because  defendants 
made  representations  as  to  the  responsibility 
of  a  third  party  with  which  defendants  had 
no  apparent  connection,  and  with  which  Fur- 
rer entered  into  no  connection,  contractual 
or  otherwise,  by  reason  of  the  representations. 
In  Hurst  v.  State,  39  Tex.  Cr.  R.  196,  45  S. 
W.  573,  it  was  held  that  an  Indictment  for 
swindling  by  false  representations  concern- 
ing a  collecting  agency  was  insufficient  be- 
cause it  did  not  appear  that  defendant  had 
any  connection  with  the  agency. 

In  none  of  the  cases  cited  by  appellant  con- 
cerning the  sufficiency  of  the  indictment 
(People  v.  Jordan,  66  Cal.  11,  4  Pac.  773,  56 
Am.  Rep.  73 ;  People  v.  Wasservogle,  77  Cal. 
175,  19  Pac.  270;  People  v.  Cadot  138  Cal. 
527,  71  Pac.  649)  did  any  such  defect  exist  in 
the  indictment  or  Information  as  exists  in 
the  information  in  the  case  at  bar. 

For  the  reasons  above  set  forth,  the  court 
did  not  err  in  sustaining  the  demurrers  of 
defendants,  and  the  orders  and  judgments 
are  affirmed. 

We  concur:  COOPER,  P.  J.;  KERRI- 
GAN, J. 


7  Cal.  App.  96 

PARRISH  et  al.  v.  RIVERSIDE  TRUST  CO., 
Limited,  et  al.   (Civ.  423.) 

(Court  of  Appeal,  Second  District  California. 
Dee.  7,  1907;  Rehearing  Denied  Jan.  6, 1908; 
Denied  by  Supreme  Court  Feb.  3,  1908.) 

1.  Venue —  Change  of  Venue  —  Statutobt 
Provisions— Discbetion  or  Coubt. 

Code  Civ.  Proc  8  398,  provides  that  if  an 
action  or  proceeding  is  commenced  or  pending 
Cal.Rep.  92-94  P. — SI 


in  a  court  and  the  judge  or  justice  thereof  is 
disqualified  from  acting  as  such,  it  must  be 
transferred  for  trial  to  the  nearest  and  most 
accessible  court  where  the  like  objection  or 
cause  for  making  the  order  does  not  exist.  Held, 
that  a  disqualified  judge  has  no  discretion,  and 
must  perform  the  duty  imposed  by  the  provision. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  48,  Venue,  8$  71,  72.] 

2.  Same  —  Affidavits  as  to  Disqualifica- 
tion—Who mat  File. 

Code  Civ.  Proc.  5  398,  requires  a  judge  who 
is  disqualified  to  act  in  a  matter  pending  in  his 
court  to  transfer  the  case  to  the  nearest  and 
most  accessible  court  where  the  like  objection 
does  not  exist  Section  170  defines  the  disquali- 
fication, and  provides  that  applications  for  trans- 
fer based  thereon  shall  be  made  upon  affidavits, 
and  provides  a  right  to  file  counter  affidavits 
when  the  facts  are  in  dispute;  but  there  is  no 
special  provision  restricting  to  either  party  the 
right  to  make  and  file  affidavits.  Defendants 
filed  affidavits  that  both  judges  of  the  county 
where  the  action  was  brought  were  disqualified, 
and  that  R.  county  was  the  nearest  and  most 
accessible  county.  Plaintiff  thereupon  filed  an 
affidavit,  in  no  wise  controverting  such  state- 
ments, but  showing  that  the  judge  of  R.  county 
was  also  disqualified.  Defendants  thereupon 
filed  an  additional  affidavit  that  the  judge  of  O. 
county,  the  next  nearest  and  most  accessible 
county,  was  also  disqualified,  and  the  court 
thereupon  made  an  order,  reciting  the  disquali- 
fication of  the  judges  of  the  three  counties,  and 
transferring  the  cause  to  another  county  as  the 
nearest  and  most  accessible  court  to  which  ob- 
jection on  account  of  the  disqualification  of  the 
judges  did  not  exist.  Held  that,  though  none  of 
the  affidavits  were  counter  affidavits,  they  were 
properly  considered,  and  the  order  was  properly 
made. 

3.  Same— Effect  of  Statute— Selection  of 
Juuoe. 

By  entertaining  the  affidavits  filed  by  plain- 
tiff, the  court  did  not  exercise  a  discretion  In 
transferring  the  cause,  nor  select  the  judge  who 
was  to  try  it,  since  the  law  makes  the  selection 
when  the  undisputed  facts  are  before  the  court. 

Appeal  from  Superior  Court,  San  Bernar- 
dino County;  Frank  F.  Oster,  Judge. 

Action  by  Samuel  B.  Parrish  and  others 
against  the  Riverside  Trust  Company,  Limit- 
ed, and  others.  From  an  order  of  the  superi- 
or court  of  San  Bernardino  county  transfer- 
ring the  cause  to  Los  Angeles  county  for 
trial,  defendants  appeal.  Affirmed. 

M.  B.  Kellogg,  John  G.  North,  and  Collier 
&  Carnahan,  for  appellants.  Byron  Waters 
and  C.  C  Haskell,  for  respondents. 

ALLEN,  P.  J.  Appeal  by  defendants  from 
an  order  of  the  superior  court  of  San  Ber- 
nardino county  transferring  a  cause  for  trial 
to  the  county  of  Los  Angeles.  The  action  was 
originally  brought  In  San  Bernardino  county. 

The  defendants  In  due  time  filed  affidavits 
showing  that  both  judges  of  San  Bernardino 
county  were  Interested  in  the  result  of  the 
suit,  and  therefore,  under  section  170,  Code 
of  Civil  Procedure,  disqualified  to  sit  and  act, 
and,  further,  that  Riverside  county  was  the 
nearest  and  most  accessible  county.  The 
plaintiffs  thereupon  filed  affidavits  In  no  re- 
spect controverting  those  of  defendants,  but 
which  show  that  the  judge  of  the  superior 
court  of  Riverside  county  was  also  Interested 
in  the  result  of  the  suit^  and  therefore  dls- 
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qualified  to  sit  and  act  Defendants  thereup- 
on filed  an  additional  affidavit  showing  that 
the  superior  judge  of  Orange  county  was  also 
Interested  In  the  result  of  the  suit,  It  appear- 
ing that  Orange  county,  next  to  Riverside 
county,  was  the  nearest  and  most  accessible 
county  to  that  of  San  Bernardino.  The  supe- 
rior court  of  San  Bernardino  county  thereup- 
on made  Its  order,  reciting  the  disqualification 
of  the  judges  of  the  three  counties  named,  and 
ordering  the  cause  transferred  to  Los  Angeles 
county  as  the  nearest  and  most  accessible 
court  to  which  objections  on  account  of  the 
disqualification  of  the  judges  did  not  exist. 
The  authority  for  the  transfer  is  contained 
In  section  398,  Code  of  Civil  Procedure:  "If 
an  action  or  proceeding  is  commenced  or  pend- 
ing in  a  court,  and  the  judge  or  justice  there- 
of is  disqualified  from  acting  as  such,  •  *  • 
it  must  be  transferred  for  trial  *  *  *  to 
the  nearest  and  most  accessible  court,  where 
the  like  objection  or  cause  for  making  the 
order  does  not  exist." 

A  disqualified  judge  has  no  discretion,  and 
must  perform  the  duty  Imposed  by  this  pro- 
vision. Llvermore  v.  Brand  age,  64  Cal.  300, 
30  Pac.  848.  Section  170  defines  the  disquali- 
fication, and  provides  that  applications  for 
transfer  based  thereon  should  be  made  upon 
affidavits.  There  is  nothing  specifically  stated 
in  either  section,  or  suggested  thereby,  which 
can  be  interpreted  as  restricting  to  any  par- 
ticular party  the  right  to  make  and  file  the 
affidavits.  It  is  true  that  section  170  confers 
the  right  to  file  counter  affidavits  when  the 
facts  are  in  dispute;  but  In  this  case  no  facts 
are  in  dispute,  and  none  of  the  affidavits  on 
file  may  be  properly  termed  counter  aflldavits, 
but  all  are  in  line  as  establishing  the  facts 
warranting  a  transfer  to  the  proper  county. 

Appellants  insist  that  the  court,  in  enter- 
taining the  affidavits  filed  by  plaintiffs,  was 
sitting  and  acting  in  the  cause  in  which  he 
was  interested  to  the  extent  that  he  was  pass- 
ing upon  the  qualification  of  the  judge  in 
Riverside  county,  and  that  he  was  violating 
the  well-established  rule  that  "he  should  nei- 
ther try  his  own  cause  nor  select  his  Judge." 
We  do  not  construe  the  section  as  attempting 
to  confer  upon  a  disqualified  judge  a  right  to 
select  a  judge;  but,  on  the  contrary,  the  duty 
Imposed  is  to  accept  the  affidavits,  when  not 
controverted,  as  true,  and  transfer  the  cause, 
not  to  a  judge  of  his  own  selection,  but  to  the 
nearest  and  most  accessible  court  where  no 
disqualification  exists.  The  law  selects  the 
judge  when  the  undisputed  facts  are  before 
the  court.  The  Supreme  Court  of  Wisconsin, 
In  the  case  of  Northwestern  Iron  Co.  v.  Crane, 
66  Wis.  567,  29  N.  W.  655,  In  construing  a 
somewhat  similar  statute,  says :  "The  prima- 
ry purpose  of  this  section  was  to  prescribe  the 
court  to  which  such  cause  should  be  sent  on 
such  application."  The  application  was  made 
by  both  parties,  and  the  nearest  and  most  ac- 
cessible county  where  the  cause  could  be  prop- 
erly tried  was  made  apparent.  We  are  un- 
able to  see  where  the  judge  transcended  his 


authority,  or  did  any  act  other  than  to  per- 
form a  plain  duty  devolving  upon  him  by  stat- 
ute.  The  court  had  Jurisdiction  to  make  the 
order,  and  we  perceive  no  error  therein. 
The  order  is  affirmed. 

We  concur:  SHAW,  J.;  TAGGART,  J. 


7  Cal.  App.  a 
MYERS  et  al.  v.  CITY  OF  OCEANSIDE. 
(Civ.  415.) 

(Court  of  Appeal,  Second  District,  California. 
Dec.  7,  1907.    Rehearing  Denied  by  Su- 
preme Court  Feb.  5,  1908.1) 

1.  Dedication— Revocation. 

Where  after  the  execution  of  deeds  of  lots, 
^'together  with  an  interest  in  block  19,  accord- 
ing to  above  plat  as  a  public  square  forever," 
or  "together  with  an  interest  in  lots  7,  8,  9,  10. 
11,  and  12  in  block  19,  according  to  above  plat 
as  a  public  square  forever,"  in  some  of  the  lat- 
ter or  which  deeds  "public  park"  was  used  in- 
stead of  "public  square,"  grantor  filed  a  map> 
displaying  block  19  as  subdivided  into  building 
lots,  including  lots  7,  8,  9,  10.  11,  and  12,  but 
in  no  manner  indicating  any  intention  to  dedi- 
cate any  part  of  the  block  to  park  purposes, 
conceding  the  declarations  in  the  deeds  to  show 
an  offer  of  dedication,  the  filing  of  the  map  was 
a  complete  revocation  thereof,  so  far  as  the  pub- 
lic was  concerned. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Dedication,  §  79.] 

2.  Same  —  Acceptance  —  Necessity  —  Com- 
plete Dedication. 

Where  there  is  a  complete  dedication,  no 
acceptance  is  required,  it  being  presumed  from 
the  benefits  arising  from  the  dedication. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Dedication,  g§  64,  65.] 

3.  Same. 

Where  there  is  a  mere  offer  of  dedication, 
there  must  be  an  acceptance,  and  until  there  is 
the  owner  may  at  any  time  revoke  the  offer. 

[Ed.  Note— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Dedication,  §§  64-68.] 

4.  Same. 

Revocation  of  an  offer  of  dedication  may  be 
evidenced  in  various  acts  inconsistent  with  the 
use  for  which  it  is  claimed  the  land  was  ded- 
icated. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Dedication,  §§  77-79.] 

5.  Same. 

Where  an  offer  of  dedication  has  been  re- 
voked, later  acts  cannot  operate  to  revive  the 
revoked  offer,  even  if  sufficient  to  show  an  ac- 
ceptance. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Dedication,  §§  77-79.] 

6.  Same— Compliance  with  Conditions. 

Use  of  land  for  purposes  of  a  highwav  and 
as  a  camping  place  by  strangers  are  insufficient 
to  show  an  acceptance  of  an  offer  of  dedication 
for  park  purposes. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Dedication,  §§  73-76.] 

7.  Same. 

In  determining  whether  an  offer  of  dedica- 
tion has  been  accepted,  only  such  acts  as  tend 
to  show  an  acceptance  for  the  purpose  for  which 


1  BBATTY,  C.  J.  This  order  is  entered  by  direction 
of  a  majority  of  the  Justices.  I  am  of  the  opinion 
that  the  case  should  be  reheard. 
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the  dedication  Is  offered  to  be  made  can  be  con- 
sidered. 

I  Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  15,  Dedication,  §§  64-76.] 

8.  Same— Intent  to  Dedicate. 

In  all  matters  of  dedication  the  Question 
of  intention  is  controlling. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  IS,  Dedication,  ft  13.] 

9.  Appeal — Review — Question  of  Fact— In- 
tent to  Dedicate. 

The  question  of  intention  in  matters  of  ded- 
ication is  one  of  fact,  and  the  finding  of  the 
trial  court  must  be  sustained,  if  there  be  any 
evidence  to  support  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  ftft  3317-3330.] 

10.  Deeds— Quitclaim—  Effect  to  Pass  Ti- 
tle. 

A  quitclaim  deed  is  as  effectual  to  transfer 
title  as  a  deed  of  bargain  and  sale. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Deeds,  ftft  49,  394-400.] 

11.  Quieting  Title— Evidence— Admissibil- 
ity—Inventory  and  Appraisement. 

Where  the  decree  of  distribution  in  the  es- 
tate of  a  decedent,  through  which  title  is  claim- 
ed, referred  to  the  inventory  and  appraisement 
for  purposes  of  description,  such  inventory  and 
appraisement  are  competent  evidence  for  that 
purpose  in  an  action  to  quiet  title. 

12.  Same. 

In  an  action  to  quiet  title  to  lots  claimed 
by  defendant  city  as  a  public  park,  evidence  by 
the  city  to  show  how  the  property  was  assessed 
on  the  assessment  roll  of  the  city  was  properly 
excluded. 

13.  Appeal— Review— Harmless  Error— Ad- 
mission of  Evidence. 

Error  in  an  action  to  quiet  title  in  the  ad- 
mission of  immaterial  evidence  was  not  prejudi- 
cial, where  the  case  of  the  party  introducing 
the  same  was  made  independent  of  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
-vol.  3,  Appeal  and  Error,  ftft  4161-4170.] 

14.  Same— Estoppel  to  Allege  Error— Er- 
ror Invited  bt  Party  Complaining. 

A  party  introducing  improper  evidence  may 
well  be  estopped  to  complain  of  the  admission 
•of  evidence  to  rebut  such  improper  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  ftft  3591-3610.] 

Appeal  from  Superior  Court,  San  Diego 
■County;  N.  H.  Conklln,  Judge. 

Action  by  Joseph  E.  Myers  and  another 
.against  the  city  of  Oceanside.  From  a  judg- 
ment for  plaintiffs  and  an  order  denying  a 
new  trial,  defendant  appeals.  Affirmed. 

Dadmtm  &  Belleu  and  W.  T.  Belleu,  for  ap- 
pellant. Wright  &  Schoonover,  for  respond- 
ents. 

TAGGART,  J.  This  Is  an  action  to  quiet 
title  to  one-half  of  a  block  of  land  In  the  city 
of  Oceanside,  county  of  San  Diego,  claimed 
by  the  defendant  to  have  been  dedicated  as 
a  public  park  by  one  Andrew  J.  Myers,  the 
original  owner  by  U.  S.  patent,  and  predeces- 
sor in  title  to  the  plaintiffs.  Judgment  was 
for  plaintiffs,  and  defendant  appeals  from 
the  Judgment  and  an  order  of  the  superior 

•  court  denying  Its  motion  for  a  new  trial 

The  findings  of  the  court  were  affirmative 
of  the  allegations  of  the  complaint,  which 

•was  in  the  usual  form  of  a  complaint  to  quiet 


title.  The  case  made  by  the  city  Is  unlike 
that  usually  presented  to  show  a  dedication. 
The  evidence  establishes  no  express  dedica- 
tion, discloses  no  filing  of  a  map  displaying 
a  park  delineated  thereon,  and  falls  to  show 
that  any  survey  or  location  of  the  boundaries 
was  ever  made  by  the  city.  No  permanent 
Improvements  were  ever  made  upon  the  prop- 
erty to  Indicate  that  it  was  a  public  park, 
and  it  stands  (according  to  the  testimony  of 
some  of  the  witnesses),  Just  as  It  has  since 
1883,  all  open,  unlnclosed,  and  crossed  In  vari- 
ous directions  by  teamsters  at  their  pleasure, 
and  In  all  respects  the  same  as  other  unoc- 
cupied unimproved  property  In  and  about 
Oceanside. 

The  offer  of  dedication  relied  upon  appears 
as  declarations  in  23  deeds  of  lots  in  the 
Oceanside  town  site,  made  to  various  per- 
sons by  said  Andrew  J.  Myers  between  Au- 
gust 11,  1883,  and  January  13,  1885.  AH  of 
these  refer  to  the  "Lockllng  Survey,"  as 
shown  by  two  different  plats  filed  In  the 
county  recorder's  office— one  on  June  11, 1883, 
and  the  other  on  October  13,  1883.  Those  re- 
ferring to  the  former  plat  contain  the  clause 
"together  with  an  interest  In  block  19.  ac- 
cording to  above  plat  as  a  public  square 
forever";  and  those  referring  to  the  latter 
contain  the  clause  "together  with  an  interest 
in  lots  7,  8,  9,  10,  11,  and  12,  in  block  No.  19, 
according  to  above  plat,  as  a  public  square 
forever."  In  some  of  the  latter  the  term 
used  Is  "public  park"  Instead  of  "public 
square."  These  maps  were  not  filed  at  the 
request  of  Myers  or  of  any  one  else  claiming 
an  Interest  In  the  land,  and  no  words  of  ded- 
ication, or  delineation  of  the  so-called  public 
square  or  park,  appear  upon  either  of  them. 
They  differ  materially  as  to  the  location  and 
subdivision  of  block  19,  and  the  lots  claimed 
as  a  park  did  not  appear  upon  the  one  filed 
June  11,  1883.  On  July  1,  1885,  a  map  of 
block  No.  19,  based  upon  a  survey  made  by 
C.  J.  Couts,  C.  E.,  in  June,  1885,  was  filed  by 
Myers.  This  was  the  first  map  filed  at  his 
request,  and  was  some  six  months  later  In 
date  than  the  last  of  the  23  deeds  above  men- 
tioned. It  displayed  all  of  block  19  as  sub- 
divided Into  building  lots  50x100  feet  includ- 
ing the  half  block  In  question,  which  appears 
thereon  as  lots  7,  8,  9,  10,  11,  and  12,  but  In 
no  manner  indicates  any  intention  to  dedi- 
cate any  part  of  the  block  to  park  purposes. 
On  October  18,  1889,  Andrew  J.  Myers  grant- 
ed to  A.  O.  Wallace  all  his  "right,  title,  and 
interest  in  the  land  described  In  a  patent," 
etc.  (referring  to  a  patent  conceded  to  in- 
clude the  land  in  question),  "except  the 
block  upon  which  I  have  filed  a  homestead, 
and  any  and  all  lands  In  said  tracts  hereto- 
fore conveyed  by  me."  It  is  from  Wallace 
that  plaintiffs  deralgn  their  title.  The  city 
of  Oceanside  was  incorporated  the  latter  part 
of  the  year  1888,  and  it  never  at  any  time 
passed  any  formal  resolution  accepting  the 
so-called  dedication,  and  prior  to  the  date  of 
the  deed  to  Wallace  did  no  act  tending  to 
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show  an  Intent  to  accept  a  dedication.  There 
are  other  and  later  acts  of  the  city  relied  up- 
on to  show  an  acceptance  by  It  of  an  offer 
of  dedication  by  Myers,  but  no  attempt  Is 
made  to  show  additional  assent  upon  the 
part  of  him  or  his  grantee  to  the  treatment 
of  the  offer  as  still  open.  These  evidences  of 
acceptance  consist  of  entries  In  the  minutes 
of  the  meetings  of  the  board  of  trustees  in 
which  the  term  "park"  Is  used  In  relation 
to  the  purchase  and  planting  of  trees,  fur- 
nishing water  to,  and  collecting  rates  from 
campers  for  the  use  of  the  "park"  In  the 
years  1897,  1901,  and  1902.  As  to  the  action 
taken  by  the  officers  of  the  city  under  these 
minutes,  there  Is  some  conflict  in  the  evi- 
dence ;  It  appearing  by  the  testimony  of  some 
of  the  witnesses  that  the  trees  were  not 
planted  on  the  park,  and  that  the  arrange- 
ment and  care  of  the  campers  was  for  the 
purpose  of  collecting  water  rates,  and  In- 
cidental to  keeping  a  camping  place  In  order 
for  campers  who  might  desire  to  come  to 
Oceanside. 

If  It  be  conceded  that  the  declarations  In 
the  private  deeds  were  sufficient  evidence  to 
show  an  offer  of  dedication,  the  court  was 
justified  in  considering  the  filing  of  the 
Couts  map  as  evidence  of  a  full  and  complete 
revocation  or  withdrawal  of  such  offer  so  far 
as  the  public  was  concerned.  That  the  ease- 
ment created  for  the  benefit  of  his  grantees 
still  existed,  and  that  the  grantor  was  estop- 
ped to  deny  them  such  rights  In  block  19  as 
he  had  expressly  granted  to  them,  did  not 
affect  the  public.  The  rights  created  by  the 
deeds  might  be  enforced  by  the  grantees 
against  Myers  and  his  successors  in  interest 
whether  there  was  or  was  not  a  dedication  to 
public  use  (Archer  v.  Salinas  City,  93  Cal. 
43,  28  Pac.  839,  16  L.  R.  A.  145),  but,  con- 
sidered in  connection  with  the  question  of 
dedication,  the  clauses  creating  the  interest 
in  block  19  were  merely  admissions  on  the 
part  of  Myers  of  an  Intention  to  dedicate. 
They  did  not  constitute  an  express  dedica- 
tion, and  were  not  evidence  tending  to  show 
an  express  dedication.  There  was  not  a  com- 
plete dedication,  as  would  have  been  the  case 
If  the  deeds  had  been  made  to  the  city  or  to 
some  one  for  the  benefit  of  the  public,  or  if 
the  map  filed  at  Myers'  request  had  shown 
words  of  dedication  on  its  face.  In  case  of 
a  complete  dedication  no  acceptance  Is  requir- 
ed, it  being  presumed  from  the  benefits  aris- 
ing from  the  dedication.  San  Leandro  v. 
Le  Rreton,  72  Cal.  175,  13  Pac.  405.  It  is 
important,  therefore,  to  observe  the  distinc- 
tion between  a  complete  dedication  and  a 
mere  offer  of  dedication.  In  the  latter  case 
there  must  be  an  acceptance,  and  until  there 
is  the  owner  may  at  any  time  revoke  and 
withdraw  the  offer.  Revocation  may  be  evi- 
denced in  various  acts  inconsistent  with  the 
use  for  which  it  is  claimed  the  land  was 
dedicated.  This  may  be  by  filing  a  map  or 
plat  upon  which  the  property  is  delineated 
as  private  property,  or  by  conveying  the  title 


of  it  to  a  third  person  without  recognizing 
the  easement  Hayward  v.  Manzer,  70  Cal. 
476,  13  Pac.  141 ;  Schmitt  v.  San  Francisco, 
100  Cal.  308,  34  Pac.  961.  In  the  latter  case, 
unless  the  grantee  expressly  Indicates  an 
intention  to  keep  the  offer  open,  It  will  be 
presumed  that  he  does  not  Intend  to  do  so. 
Forsyth  v.  Dunnagan,  94  CaL  441,  29  Pac. 
770.  The  owner  may  revoke  until  some  one 
has  acted  upon  the  offer  In  such  a  mode  that 
they  would  be  injured  by  the  revocation. 
Schmitt  v.  San  Francisco,  supra. 

A  revocation  before  an  acceptance  having 
been  shown,  the  whole  question  of  dedication 
must  be  eliminated  from  the  case  in  consider- 
ing the  findings.  Prescott  v.  Edwards,  117 
Cal.  301,  49  Pac.  178,  59  Am.  St.  Rep.  186. 
The  filing  of  the  Couts  map,  the  conveyance 
of  the  land  to  Wallace  without  reservation, 
and  the  sworn  declarations  of  Myers  on  the 
witness  stand,  all  tended  to  show  an  inten- 
tion to  revoke  any  offer  of  dedication  that 
had  been  made  or  which  could  have  been  In- 
ferred from  the  deeds  made  by  Myers,  and 
were  sufficient  to  support  the  finding  of  "no 
dedication."  The  later  acts  of  the  city  could 
not  operate  to  revive  the  revoked  offer,  even 
if  sufficient  to  show  an  acceptance.  But  they 
were  not  sufficient  for  this  purpose.  Cse  of 
the  land  for  purposes  of  a  highway  and  as  a 
camping  place  by  strangers  are  not  within  the 
purposes  of  the  dedication  contended  for. 
There  was  nothing  shown  In  the  way  of  plant- 
ing and  maintaining  shrubbery  and  trees  on 
the  land  and  a  keeping  of  it  as  a  "park"  in 
the  common  acceptation  of  that  term.  No  in- 
tention to  carry  out  the  purposes  of  the  dedi- 
cation is  shown.  Only  such  acts  as  tend  to 
show  an  acceptance  for  the  purpose  indicated 
can  be  considered.  Archer  v.  Salinas  City, 
supra.  The  question  of  Intention  is  the  con- 
trolling one  in  all  matters  of  dedication,  and 
it  is  one  of  fact,  and  the  finding  of  the  trial 
court  In  this  respect  must  be  sustained  if 
there  be  any  evidence  to  support  it  City  of 
Los  Angeles  v.  Kysor,  125  Cal.  463,  58  Pac. 
90;  Anaheim  v.  Langenberger,  134  Cal.  608, 
66  Pac.  855. 

We  cannot  agree  with  appellant's  conten- 
tion that  a  quitclaim  deed  Is  no  evidence  of 
title.  It  was  announced  as  the  well-estab- 
lished doctrine  in  this  state  in  Graff  v.  Mid- 
dleton,  43  Cal.  344,  that  quitclaim  deeds  are 
as  effectual  to  transfer  title  to  lands  as  deeds 
of  bargain  and  sale,  and  a  decree  quieting  the 
title  of  a  party  claiming  under  a  quitclaim 
deed  was  sustained  In  that  case.  That  case 
has  been  frequently  affirmed.  Rego  v.  Van 
Pelt  65  Cal.  254,  3  Pac.  867;  Spaulding  v. 
Bradley,  79  Cal.  456,  22  Pac.  47;  Taylor  v. 
Opperman,  79  Cal.  470,  21  Pac.  869 ;  Nidever 
v.  Ayers,  S3  Cal.  42,  23  Pac.  192.  While  there 
are  purposes  for  which  the  inventory  and  ap- 
praisement in  the  estate  of  a  deceased  person 
is  not  admissible  as  evidence,  or  at  least  is 
immaterial  (Nathan  v.  Dlerssen,  146  Cal.  63, 
79  Pac.  739),  In  the  case  at  bar  the  decree  of 
distribution  in  the  estate  of  A.  O.  Wallace. 
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deceased,  through  which  plaintiffs  claim  title, 
referred  to  the  inventory  and  appraisement  in 
that  estate  for  purposes  of  description.  It 
was  competent  evidence  for  that  purpose. 

There  was  no  material  error  prejudicial  to 
defendant's  case  committed  by  the  court  in 
the  40  rulings  excepted  to  by  it.  Some  of 
these  are  covered  by  the  foregoing  views  of 
the  court,  and  those  not  so  disposed  of  are 
not  especially  urged  in  the  brief.  The  most 
important  of  them  relate  to  rulings  rejecting 
testimony  offered  by  defendant  to  show  bow 
the  property  was  assessed  on  the  assessment 
roll  of  the  city.  This  was  entirely  immaterial 
in  the  case  as  presented.  It  could  not  con- 
clude the  property  owner.  San  Leandro  v. 
Le  Breton,  72  Cal.  170,  13  Pac.  405.  At  the 
time  these  books  were  made  there  was  no 
pending  offer  to  dedicate,  and  if  there  had 
been  the  assessor  had  no  authority  to  accept 
for  the  public.  Schmitt  v.  San  Francisco,  su- 
pra. The  testimony  of  the  county  assessor  in 
this  same  connection  was  admitted  without 
objection  to  show  that  the  property  had  not 
been  assessed  to  Myers  for  a  number  of  years, 
and  In  response  to  this  plaintiffs  were  permit- 
ted to  introduce  certificates  of  sales  of  some 
of  the  lots  for  taxes.  Conceding  this  to  have 
been  error,  it  in  no  manner  prejudiced  the 
case  of  defendant,  as  that  of  plaintiffs  was 
made  independent  of  this  evidence.  Defend- 
ant's estimate  of  the  admissibility  of  the  tes- 
timony in  this  respect  appears  to  be  governed 
by  the  question,  what  Is  its  effect?  While  one 
error  cannot  be  held  to  offset  another,  the  par- 
ty Introducing  improper  evidence  may  well 
be  estopped  to  complain  of  the  court's  permit- 
ting the  Introduction  of  evidence  at  the  re- 
quest of  the  other  party  to  rebut  such  improp- 
er testimony.  If  either  party  were  claiming 
under  a  title  acquired  by  adverse  possession, 
the  question  whether  or  not  the  property  was 
assessed,  and  to  whom  and  who  paid  the  tax- 
es, etc.,  might  have  been  material,  but  no  such 
title  was  attempted  to  be  established  here. 
The  evidence  Introduced  improperly  was  im- 
material but  not  prejudicial. 

The  other  exceptions  do  not  require  con- 
sideration, and,  the  record  showing  no  preju- 
dicial error,  the  judgment  and  order  appealed 
from  are  affirmed. 

We  concur:  ALLEN,  P.  J.;  SHAW, 


WAGNER  v.  GOLDSCHMIDT. 

(Supreme  Court  of  Oregon.   Feb.  11,  1908.) 

1.  Attorn et  and  Client— Lien— Settlement 
Between  toe  Parties. 

Unless  an  attorney  has  an  interest  in,  or  a 
Hen  on,  a  judgment,  the  client  may  in  good 
faith  settle  the  same  without  consulting  the  at- 
torney, who  has  no  right  to  interfere  with  or 
prevent  a  settlement. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  5,  Attorney  and  Client,  88  209-216,  407- 
417.] 

93P.-44 


2,  Same— Right  to  Lien— Notice. 

Under  B.  A  C.  Comp.  §  1003,  giving  an  at- 
torney a  lien  on  a  judgment  to  the  extent  of 
the  compensation  agreed  on  from  the  "giving 
notice  thereof  to  the  party  against  whom  the 
judgment  *  *  •  ig  given,  and  filing  the  orig- 
inal with  the  clerk,"  an  attorney  has  no  lien  on 
a  judgment  as  against  the  judgment  debtor  un- 
less the  notice  is  given  and  filed,  and,  where  the 
debtor  in  good  faith  pays  or  satisfies  the  judg- 
ment before  notice,  the  attorney  cannot  enforce 
the  judgment  as  against  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  5,  Attorney  and  Client,  88  390-392.] 

3.  Judgment  —  Satisfaction  Pending  Ap- 
peal. 

The  pendency  of  an  appeal  from  a  judgment 
neither  prevents  the  judgment  debtor  from  in 
good  faith  paying  the  judgment  nor  the  judg- 
ment creditor  from  satisfying  the  judgment  of 
record;  the  satisfaction  being  the  act  of  the 
party,  and  not  an  exercise  of  jurisdiction  by  the 
court  or  its  officers  over  the  judgment. 

Appeal  from  Circuit  Court,  Multnomah 
County;  Arthur  L.  Frazcr,  Judge. 

Action  by  Henry  M.  Wagner  against  S. 
L.  Goldschmidt.  There  was  a  judgment  for 
plaintiff,  and  defendant  appealed.  From  an 
order  directing  the  cancellation  of  the  satis- 
faction of  the  judgment  entered  pending  the 
appeal,  defendant  appeals.  Reversed. 

Geo.  W.  Joseph,  for  appellant.  N.  H. 
Bloomfield  and  D.  M.  Dona  ugh,  for  .respond- 
ent 

BEAN,  C.  J.  On  April  5,  1906,  plaintiff 
commenced  an  action  in  the  circuit  court  of 
Multnomah  county  against  defendant  to  re- 
cover $500  alleged  to  be  due  for  commission 
on  sale  of  real  estate.  Issue  was  Joined,  and  a 
trial  had  resulting  In  a  Judgment  in  favor  of 
plaintiff  for  the  amount  demanded.  Defend- 
ant appealed  to  this  court,  pending  the  deter- 
mination of  which  the  parties,  without  knowl- 
edge of  their  respective  attorneys,  settled  and 
compromised  their  differences,  and  on  the 
16th  of  January,  1907,  plaintiff  acknowledged 
full  satisfaction  of  the  Judgment  on  the  judg- 
ment lien  docket,  but  the  appeal  has  never 
been  dismissed,  and  is  now  pending  and  unde- 
termined. A  few  days  after  the  acknowledg- 
ment of  satisfaction,  the  court  below,  on  mo- 
tion of  plaintiff's  attorneys,  directed  the  clerk 
to  cancel  the  same,  from  which  order  de- 
fendant appeals. 

•  The  original  case  of  Wagner  v.  Gold- 
schmidt having  been  settled  by  the  parties, 
there  remains  no  substantial  controversy  be- 
tween them,  and  therefore  this  court  will  not 
proceed  further  with  a  consideration  of  the 
merits  of  the  case,  so  far  as  their  rights  are 
concerned.  The  attorneys  for  Wagner,  how- 
ever, claim  that  they  should  be  permitted  to 
prosecute  the  appeal  in  the  name  of  their 
client  for  the  purpose  of  collecting  their  fees, 
and  that  the  settlement  made  by  the  parties 
was  in  legal  effect  a  fraud  upon  their  rights. 
There  Is  no  evidence  in  the  record  that  the 
settlement  was  collusive  or  made  for  the  pur- 
pose of  cheating  or  defrauding  plaintiff's  at- 
torneys out  of  taelr  fees,  and  no  proof  that 
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they  had  a  Hen  upon  or  interest  In  the  Judg- 
ment recovered  by  them  In  favor  of  their 
client  at  the  time  of  such  settlement.  The 
law  is  that,  unless  an  attorney  has  an  inter- 
est in  or  Hen  upon  a  judgment,  his  client 
may,  in  good  faith,  settle  and  compromise 
the  same  In  any  manner  he  chooses,  without 
consulting  the  attorney,  and  he  has  no  right 
to  interfere  with  or  prevent  such  settlement. 
The  statute  provides  that  an  attorney  has  a 
Hen  upon  a  judgment  or  decree  "to  the  extent 
of  the  compensation  specially  agreed  on  from 
the  giving  notice  thereof  to  the  party  against 
whom  the  judgment  or  decree  is  given,  and 
filing  the  original  with  the  clerk  where  such 
judgment  or  decree  is  entered  and  dock- 
eted." Section  1003,  B.  &  C.  Comp.  Unless 
this  notice  is  given  and  filed,  the  attorney  has 
no  claim  or  lien  upon  the  judgment  as 
against  the  judgment  debtor,  and  if  he,  in 
good  faith,  pays  or  satisfies  it  before  such 
notice,  the  attorney  cannot  enforce  the  judg- 
ment as  against  him.  Day  v.  Larsen,  30  Or. 
247,  47  Pac.  101;  Stearns  v.  Wollenberg  (Or.) 
92  Pac.  1079. 

Counsel  argue  that  upon  the  perfection  of 
the  appeal  in  the  case  of  Wagner  v.  Gold- 
schmidt  the  trial  court  lost  jurisdiction  of 
the  cause,  and  thereafter  had  no  power  to 
make  any  order  in  the  matter,  except  in  fur- 
therance of  the  appeal.  But  conceding,  with- 
out deciding,  that  this  position  is  sound,  it 
did  not  prevent  the  defendant  from,  in  good 
faith,  paying  the  judgment  and  the  plaintiff 
satisfying  it  of  record,  and  the  attorneys 
could  not  prevent  or  interfere  therewith  un- 
less they  had  a  lien  thereon.  The  satisfac- 
tion was  the  act  of  the  party,  and  was  not  an 
exercise  of  jurisdiction  by  the  court  or  Its  of- 
ficers over  the  judgment. 

It  follows  that  the  order  of  the  court  di- 
recting the  clerk  to  cancel  the  satisfaction 
must  be  reversed;  and  it  lo  so  ordered. 


FINN  v.  OREGON  WATER  POWER  &  RY. 
CO. 

(Supreme  Court  of  Oregon.    Feb.  11,  1908.) 

1.  Master  and  Servant— Injuries  to  Serv- 
ant—Negligence— Burden  of  Proof. 

A  servant  suing  for  injuries  caused  by  the 
failure  of  the  master  to  provide  safe  appliances 
has  the  burden  of  proving  the  negligence  charged, 
and,  where  the  ground  of  recovery  is  a  defect 
in  appliances,  he  must  show,  not  only  that  the 
injury  resulted  from  the  defect,  but  that  the 
master  had  notice  thereof,  or,  by  exercise  of  or- 
dinary care,  could  have  known  of  it,  and  mere 
proof  of  the  accident  is  insufficient. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §§  900-905.] 

2.  Same— Circumstantial  Evidence. 

The  negligence  of  a  master  in  failing  to 
provide  safe  appliances  need  not  be  shown  by 
positive  and  direct  evidence,  but  it  may  be  in- 
terred from  the  proof  of  facts,  other  than  proof 
of  an  accident  resulting  in  injuries  to  an  em- 
ployfi,  from  which  the  master's  conduct  can  be 
ascertained. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  SS  954-908.] 


3.  Same— Sufficiency  of  Evidence. 

A  servant  was  injured  by  the  breaking  of  a 
chain  holding  a  block.  Whether  the  chain  broke 
because  it  was  defective  or  not  sufficient  for 
the  purpose  intended,  or  because  it  was  improp- 
erly used,  was  not  shown.  The  servant  testi- 
fied that  he  did  not  know  what  caused  the  chain 
to  break.  Held  insufficient,  as  a  matter  of  law, 
to  show  negligence  of  the  master  in  failing  to 
provide  a  safe  appliance. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  954-968.] 

4.  Appeal  —  Discretion  of  Lower  Court  — 
Refusal  to  Reopen  Case— Review. 

Where,  in  an  action  for  injuries  to  an  em- 
ploye" by  the  breaking  of  a  chain,  there  was  no 
evidence  that  the  chain  was  defective  or  insuffi- 
cient for  the  purpose,  or  that  it  was  improper- 
ly used,  the  refusal  of  the  court,  during  the  mo- 
tion for  a  nonsuit,  to  permit  the  employe"  to 
reopen  his  case  to  call  another  employe  to  ascer- 
tain whether  he  had  the  chain  in  his  possession, 
with  a  view  of  offering  it  in  evidence,  was  within 
the  court's  discretion,  and  its  ruling  would  not 
be  disturbed  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  8  3851.] 

Appeal  from  Circuit  Court,  Multnomah 
County;   Calvin  U.  Gantenbein,  Judge. 

Action  by  William  A.  Finn  against  the 
Oregon  Water  Power  &  Railway  Company. 
From  a  judgment  for  defendant,  entered  on 
a  motion  for  a  nonsuit,  plaintiff  appeals.  Af- 
firmed. 

Henry  E.  McGinn,  for  appellant  R.  W. 
Wilbur,  for  respondent 

BEAN,  C.  J.  This  is  an  action  to  recover 
damages  for  a  personal  injury,  and  is  brought 
here  on  an  appeal  from  a  judgment  in  favor 
of  defendant  entered  on  a  motion  for  a  non- 
suit at  the  close  of  plaintiff's  testimony. 
Plaintiff  was  employed  about  a  donkey  engine, 
which  was  used  by  defendant  in  operating  a 
scraper  in  connection  with  the  construction 
of  a  dam  across  the  Clackamus  river  at  Ca- 
zadero.  His  principal  duty  was  to  assist  in 
getting  fuel  for  the  engine.  To  obtain  fuel 
the  employes  hauled  or  pulled  in  logs  to  ihe 
engine  by  its  own  power  by  means  of  a  cable, 
one  end  of  which  was  fastened  to  the  log  and 
the  other  to  a  drum  on  the  engine.  The  cable 
passed  through  a  block  or  pulley,  which  was 
fastened  by  a  chain  to  a  skid  upon  which  the 
engine  rested.  On  September  18,  1905,  while 
a  log  was  being  thus  pulled  in,  the  chain 
which  held  the  block  parted,  and  plaintiff 
was  struck  by  the  cable,  and  injured.  He 
charges  that  his  injury  was  due  to  the  neg- 
ligence of  defendant  in  not  furnishing  a  chain 
of  sufficient  strength  to  stand  the  strain. 
But  there  is  no  evidence  in  the  record,  inde- 
pendent of  the  accident  itself,  to  support  this 
averment  Plaintiff  is  the  only  witness  who 
testified  on  the  trial  in  reference  to  the  ac- 
cident or  its  cause.  He  says  he  was  put  to 
work  at  the  engine  by  the  day  foreman  to  cut 
wood  and  assist  in  pulling  in  logs  from  which 
to  obtain  bark  to  keep  up  steam;  that  on 
the  night  of  the  accident,  while  a  log  was  be- 
ing pulled  in,  the  chain  broke,  and  he  was 
struck  with  the  cable  and  injured ;  and  that 
he  does  not  know  what  caused  the  chain  to 
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break.  This  Is  all  the  testimony  as  to  the 
cause  of  the  accident. 

It  is  a  settled  law  In  this  state  that  in  an 
action  by  a  servant  against  a  master  to  re- 
cover for  personal  injuries  sustained  by  the 
former  while  In  the  employ  of  the  latter,  due 
to  alleged  failure  of  the  master  to  provide 
reasonably  safe  tools  and  appliances,  the  bur- 
den of  proof  is  on  the  plaintiff  to  show  the 
negligence  charged;  and,  if  the  ground  of 
recovery  Is  a  defect  In  machinery  or  appli- 
ances, to  show,  not  only  that  the  injury  re- 
sulted from  such  defect,  but  that  defendant 
had  notice  of  the  defect,  or  by  the  exercise  of 
ordinary  care  could  have  known.  Mere  proof 
of  the  accident  is  not  sufficient   Duntley  v. 
Inman,  42  Or.  334,  70  Pac.  529,  59  L.  R.  A 
785 ;  Nutt  v.  S.  P.  Co.,  25  Or.  291,  35  Pac. 
653 ;  Kincald  v.  O.  S.  L.  Ry.  Co.,  22  Or.  35, 
29  Pac.  3.  It  Is,  of  course,  not  necessary  that 
there  should  be  positive  and  direct  proof  of 
negligence,  but,  like  any  other  fact,  it  may 
be  inferred  from  circumstances.   Geldard  v. 
Marshall,  43  Or.  438, 73  Pac.  330.  There  must, 
however,  be  proof  of  some  facts  other  than 
the  accident  from  which  the  defendant's  con- 
duct can  be  ascertained  and  determined. 
Now,  in  this  case,  there  was  no  proof  from 
which  it  could  have  been  determined  whether 
defendant  was  negligent   The  only  proof  is 
that  the  chain  broke  while  it  was  being  used 
by  plaintiff  and  his  co-employes,  but  whether 
It  broke  because  It  was  defective  or  not  suffi- 
cient for  the  purpose  intended,  or  because  it 
was  improperly  used  or  put  to  unnecessary 
strain,  the  record  is  silent    Plaintiff  states 
that  he  does  not  know  what  caused  the  chain 
to  break,  and  there  was  no  evidence  that  the 
chain  was  not  of  suitable  size  and  strength 
for  the  purpose  for  which  it  was  Intended, 
or  that  there  was  any  defect  therein,  or,  If  so, 
that  such  defect  was  known  or  should  have 
been  known  by  defendant  There  is  no  error, 
therefore,  in  sustaining  the  motion  for  a  non- 
suit During  the  argument  on  the  motion  for 
a  nonsuit  plaintiff  asked  permission  to  re- 
open his  case  for  the  purpose  of  calling  one 
of  defendant's  employes  to  ascertain  whether 
such  employs  had  In  his  possession  the  chain 
which  broke,  with  a  view  of  offering  such 
chain  in  evidence,  but  this  was  a  matter  with- 
in the  discretion  of  the  trial  court,  and,  as 
no  abuse  thereof  Is  shown,  its  ruling  cannot 
be  disturbed  on  appeal. 

In  this  view  of  the  case  the  other  question 
argued  is  not  Important  and  need  not  be 
considered.  Judgment  affirmed. 


MEIER  T.  NORTHERN  PAC.  RT.  CO. 

(Supreme  Court  of  Oregon.  Feb.  11,  1908.) 

1.  Railroads  —  Killing  Stock  —  Fences  — 
Ponds. 

B.  &  C.  Comp.  §  4342,  subd.  7,  provides  tbat 
all  ponds  or  other  natural  obstructions,  "if  equal- 
ly secure  against  the  trespass  of  any  domestic 
animals,  or  made  so  by  artificial  means."  shall 
he  deemed  lawful  fences,  and  section  5140,  re- 
quiring railroads  to  fence  their  tracks,  declares 


that  complete  natural  defenses  against  the  en- 
trance of  stock  on  the  track,  such  as  natural 
walls  or  deep  ditches,  shall  be  deemed  a  fence 
under  the  act.  Held  that  where  a  railroad's 
right  of  way  crossed  a  pond  3*6  feet  deep, 
through  which  plaintiffs  horse  escaped  onto  the 
right  of  way  and  was  killed,  whether  such  pond 
was  to  be  deemed  a  lawful  fence  was  for  the 
jury. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  41,  Railroads.  8  1634.] 

2.  Same— Failure  to  Fence  Track— Place 
of  Entry. 

In  an  action  under  B.  &  C.  Comp.  88  5139- 
5144,  making  railroad  companies  liable  for  kill- 
ing or  injuring  live  Btock  on  an  unfenced  track, 
it  is  not  necessary  to  allege  or  prove  entry  on 
the  track  at  a  particular  place,  except  where 
the  stock  is  killed  at  a  point  where  the  railroad 
company  is  not  required  to  fence. 

3.  Same— Evidence— Negligence. 

When  it  was  alleged  and  proved  that  a  rail- 
road company  failed  to  fence  its  track,  and  that 
plaintiffs  stock  was  killed  or  injured  on  or  near 
such  unfenced  track  by  a  moving  train,  the  rail- 
road's negligence  was  established,  and  a  recov- 
ery could  be  defeated  only  by  proof  of  contribu- 
tory negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  8  1411.1 

4.  Same— Immediate  Cause  of  Injury. 

Where  plaintiffs  horse  strayed  on  defend- 
ant's unfenced  railroad  track,  it  was  imma- 
terial to  defendant's  liability  whether  the  horse 
was  struck  by  a  train  and  thrown  onto  a  fence 
and  injured,  or  whether  he  was  so  frightened 
that  he  jumped  on  the  fence  in  an  effort  to 
escape  from  the  train. 

[Ed.  Note— For  cases  in  point  see  Cent  Dig. 
vol.  41,  Railroads,  68  1529,  1530.] 

5.  Evidence  —  Circumstantial  Evidence  — 
Weight. 

Where  a  fact  is  sought  to  be  established  by 
circumstantial  evidence,  it  is  only  necessary  that 
the  conclusion  desired  be  the  more  probable  hy- 
pothesis, not  that  it  should  be  the  only  con- 
clusion that  can  fairly  and  reasonably  be  drawn 
from  the  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  6  2436.] 

6.  Railroads  —  Injuries  to  Animals  —  Un- 
fenced Track— Evidence. 

Circumstantial  evidence  held  sufficient  to 
support  a  finding  that  plaintiffs  horse  was  on 
the  right  of  way  of  defendant  railroad  company, 
and  was  either  struck  and  thrown  on  a  fence 
by  a  moving  train  or  was  so  frightened  in  his 
effort  to  get  away  that  he  jumped  upon  the  fence 
and  was  killed. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  41,  Railroads,  6  1608%.] 

7.  Trial— Necessary  Proof— Facts  Admit- 
ted. 

Where,  in  an  action  against  a  railroad  com- 
pany for  killing  plaintiffs  horse,  alleged  to  have 
escaped  through  an  unfenced  right  of  way,  it 
was  stipulated  at  the  trial  that  defendant  owned 
and  operated  the  railway  at  all  times  mentioned 
in  the  complaint,  plaintiff  was  not  required  to 

{>rove  that  the  train  which  caused  the  injury  be- 
ouged  to  defendant  or  was  operated  by  it 
[Ed.  Note.— For  cases  in  point  aee  Cent  Dig. 
vol.  46,  Trial,  8  88.] 

8.  Same— Nonsuit— Motion— Grounds.. 

A  motion  for  a  nonsuit  must  specify  the 
grounds  on  which  it  is  demanded. 

[Ed.  Note.— For  cases  In  point  see  Cent.  Dig. 
vol.  46,  Trial,  8  371.] 

9.  Appeal— Review— Motion  fob  Nonsuit- 
Grounds. 

Where  a  motion  for  a  nonsuit  specified  the 
particulars   wherein   plaintiffs   evidence  was 
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claimed  to  be  Insufficient,  the  Supreme  Court 
would  not  consider  other  and  additional  assign- 
ments of  insufficiency  on  appeal. 

Appeal  from  Circuit  Court,  Columbia  Coun- 
ty; Thos.  A.  McBrlde,  Judge. 

Action  by  A.  Meier  against  the  Northern 
Pacific  Railway  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

Defendant  has  appealed  from  a  judgment 
given  against  It  for  damages  caused  by  Its 
alleged  negligence  In  failing  to  fence  Its 
track,  which  it  is  alleged  resulted  In  the 
killing  of  plaintiff's  horse  upon  or  near  de- 
fendant's right  of  way,  by  being  struck  or 
frightened  by  one  of  its  moving  trains,  so 
that  the  horse  was  thrown  or  jumped  upon 
a  fence,  a  piece  of  which  penetrated  Its  body. 
The  answer  is  a  general  denial  of  the  aver- 
ments of  the  complaint  At  the  conclusion 
of  plaintiff's  case  defendant  moved  for  a  non- 
suit on  the  ground  that  there  was  no  evidence 
tending  to  establish  three  material  facts  par- 
ticularly specified  in  the  motion.  It  is  there- 
in asserted  that  the  evidence  fails  to  show 
(1)  that  the  portion  of  the  right  of  way  claim- 
ed  to  have  been  unfenced  was  unfenced;  (2) 
that  the  horse  got  upon  the  track  at  the  place 
claimed;  and  (3)  that  there  was  no  evidence 
that  the  train  of  defendant  either  threw  the 
horse  or  frightened  it,  causing  it  to  Jump 
upon  the  fence,  as  charged  in  the  complaint. 
The  motion  being  overruled,  defendant  offer- 
ed Its  testimony,  and  at  the  close  moved  for 
a  directed  verdict  in  its  favor  upon  substan- 
tially the  same  grounds  as  stated  In  its  mo- 
tion for  a  nonsuit.  This  motion  being  also 
overruled,  the  cause  was  submitted  to  the  ju- 
ry, which  returned  a  verdict  in  plaintiff's 
favor,  upon  which  the  judgment  was  entered. 
The  only  error  relied  upon  is  the  overruling 
of  these  motions. 

O.  C.  Spencer,  for  appellant  W.  R.  Dil- 
Iard,  for  respondent 

SLATER,  C.  (after  stating  the  facts  as 
above).  Defendant's  road  runs  through  plain- 
tiff's farm,  which  is  partly  lowland,  subject 
to  overflow.  At  a  point  where  the  right  of 
way  crosses  the  farm  there  is  a  depression 
or  slough  across  which  a  fill  from  25  to  30 
feet  high,  measured  on  the  slope,  has  been 
made,  and  extending  a  distance  of  about  100 
feet  and  causing  a  pond  of  water  to  accumu- 
late there,  in  the  wet  season,  on  the  east  side 
of  the  track,  which,  at  the  time  of  the  acci- 
dent, was  about  3%  feet  deep,  according  to 
plaintiffs'  testimony.  This  is  where  It  is 
claimed  the  track  is  unfenced,  and  where 
plaintiff's  horses  went  upon  the  track.  Plain- 
tiff testifies  that  there  is  no  fence  there,  and 
that  It  is  32  feet  across  this  pond  from  a 
ridge  on  his  premises  to  defendant's  em- 
bankment, and  that  at  that  point  the  water 
was  then  3%  feet  deep.  It  is  admitted  by 
defendant  that  there  is  no  fence  along  its 
right  of  way  across  this  pond ;  but  it  claims 
that  the  pond  is  of  sufficient  depth  to  form 


a  natural  barrier,  and  therefore,  under  the 
statute,  to  be  equivalent  to  a  lawful  fence, 
and  he  asked  the  court  to  so  declare  as  a 
matter  of  law.  But  it  Is  not  any  pond  that 
Is  to  be  deemed  a  lawful  fence,  but  only  If 
it  be  "equally  secure  against  the  trespass  of 
any  domestic  animals,  or  shall  be  made  so 
by  artificial  means."  B.  &  C.  Comp.  f  4342, 
subd  7.  That  is  a  question  of  fact  for  the 
jury  to  determine  and  not  the  court  and, 
there  being  some  evidence  that  stock  did 
cross  the  pond  to  the  embankment,  the  ques- 
tion was  properly  submitted  to  the  jury. 
Nor  could  the  court  say  as  a  matter  of  law 
that  such  ponds  are  "complete  natural  de- 
fenses against  the  entrance  of  such  stock 
upon  said  track,  such  as  natural  walls  or 
deep  ditches,"  as  provided  in  section  5140,  B. 
&  C,  Comp. 

2.  It  is  next  asserted  that  there  is  no  evi- 
dence that  the  horse  went  upon  the  track  at 
the  place  claimed.  There  is,  perhaps,  no  di- 
rect evidence  to  that  effect  Some  horses 
did  enter  at  that  place,  for  the  plaintiff  and 
his  witnesses  testify  that  the  next  morning 
after  the  accident  they  examined  the  em- 
bankment at  that  place  and  found  horse 
tracks  going  obliquely  up  the  embankment  to 
the  railroad  track,  and  that  they  traced  them 
down  the  track  to  the  broken  place  in  the 
fence  where  they  went  out.  But  in  an  action 
on  the  statute  for  the  killing  or  injuring  live 
stock  on  an  unfenced  track  it  is  not  necessary 
to  allege  or  offer  proof  of  entry  at  a  par- 
ticular place,  except  where  stock  Is  killed  at 
a  place  where  the  company  Is  not  bound  to 
fence,  as  a  public  highway.  When  it  is  al- 
leged and  proved  that  the  company  failed  to 
fence,  and  that  the  plaintiffs  stock  was  kill- 
ed or  Injured  upon  or  near  such  unfenced 
track  by  a  moving  train,  the  negligence  Is 
established,  and  can  be  defeated  only  by 
proof  of  contributory  negligence.  Eaton 

O.  R.  N.  Ry.  Co.,  19  Or.  371,  24  Pac.  413. 

3.  Finally  it  is  urged  that  there  is  no  evi- 
dence tending  to  prove  that  a  train  of  de- 
fendant either  threw  the  horse  or  frightened 
it  causing  it  to  jump  upon  the  fence.  Here 
again  plaintiff  relies  at  least  in  part  upon 
circumstantial  evidence.  Plaintiff  swears 
that  he  owned  three  work  horses,  the  one  in 
question  being  a  bay  horse  7  years  old ;  that 
the  day  before  the  accident  his  horses  were 
in  his  field  on  a  ridge  not  far  from  defend- 
ant's right  of  way,  and  close  to  the  unfenced 
portion.  On  the  afternoon  of  June  23,  1904, 
defendant's  section  foreman  (Butler)  ob- 
served a  horse  badly  injured,  but  standing 
in  plaintiff's  field  near  the  right  of  way,  and 
opposite  to  it  was  a  broken  place  in  the 
fence.  Butler  paid  no  further  attention  to 
the  horse,  but  a  stranger  that  evening  In- 
formed plaintiff's  tenants  of  the  Injury  to 
the  horse.  They  in  turn  notified  plaintiff  by 
telephone  that  his  horse  had  been  badly  in- 
jured. On  the  morning  of  the  following  day 
plaintiff  went  from  Portland  to  his  farm, 
and  thence  proceeded  to  the  place  where  the 
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Injured  hone  was  discovered.  On  the  way 
there  he  met  Butler  on  the  track,  who  turned 
and  went  with  plaintiff  to  the  place  of  the 
injury.  In  the  meantime  the  horse  had  died, 
and  had  been  buried  by  plaintiff's  tenants 
about  SO  feet  from  the  right  of  way.  Plain- 
tiff found  there  a  pointed  fragment  of  a 
board  about  four  feet  long,  two  feet  of 
which  was  covered  with  blood,  and  which  it 
was  said  pierced  the  horse,  causing  its 
death.  Plaintiff  swears  that  in  Butler's 
presence  he  fitted  this  piece  of  board  into  the 
fence  from  where  it  had  apparently  been 
broken.  Then  he  and  Butler  examined  the 
roadway  and  found  tracks  of  horses  leading 
to  the  broken  place  along  the  track  from  the 
direction  of  the  unfenced  portion  of  the  right 
of  way,  and  the  appearance  of  the  tracks  in- 
dicated that  the  horses  had  been  running, 
as  plaintiff  could  see  where  they  had  dug 
up  and  thrown  gravel  with  their  hoofs.  They 
traced  these  tracks  back  and  down  to  the  un- 
fenced portion  of  the  right  of  way,  a  dis- 
tance covered  by  about  600  ties.  F.  H. 
Adams  also  testified  in  plaintiff's  behalf  that 
on  or  about  June  23d  he  was  passing  down 
the  county  road  on  the  west  side  of  defend- 
ant's track  where  this  embankment  is,  and 
that  he  was  about  40  rods  from  the  track; 
that  at  that  time  he  saw  a  bay  horse,  which 
he  took  to  be  plaintiff's,  feeding  along  the 
track  about  three  or  four  rods  up  the  track 
from  the  unfenced  portion;  that  when  he 
saw  the  horse  a  freight  train  came  around 
the  curve,  and  as  it  approached  the  horse 
it  became  frightened  and  ran  along  the 
track  ahead  of  the  engine ;  that  at  his  right 
there  was  a  bunch  of  brush  which  obstructed 
his  continued  view  so  that  when  the  horse 
passed  oat  of  his  view  behind  the  brush  he 
could  not  tell  whether  the  train  knocked  it 
off  or  it  jumped  off,  or  on  which  side  of  the 
track  It  went  off,  but  he  knew  that  when 
the  train  came  in  sight  again  there  was  no 
horse  ahead  of  the  engine.  Are  these  facts 
sufficient  to  make  a  prima  fade  case  that 
the  injury  to  the  horse  was  caused  by  the 
train  either  striking  and  throwing  it  upon 
the  fence,  or  so  frightening  It  that  it  jumped 
upon  the  fence  In  Its  effort  to  get  away? 
If  either  Inference  can  be  reasonably  and 
fairly  drawn  from  the  proved  facts,  it  will 
be  sufficient,  for  it  has  been  held  by  this 
court  in  Meeker  v.  N.  P.  R.  R.  Co.,  21  Or. 
518,  28  Pac.  639,  14  I*  R.  A.  841,  28  Am.  St 
Rep.  768,  that  under  the  latter  circumstance 
defendant  is  liable  as  well  as  under  the 
former.  A  fact  can  be  said  to  be  established 
by  circumstantial  evidence  in  a  civil  action 
when  the  facts  relied  upon  are  of  such  a 
nature  and  are  so  related  to  each  other  that 
the  conclusion  sought  to  be  established  can 
fairly  and  reasonably  be  drawn  from  them. 
1  Wlgmore  on  Bv.  |  88;  Schoepper  v.  Han- 
cock Chemical  Co.,  118  Mich.  582,  71  N.  W. 
1081.  In  1  Greenleaf  on  Bv.  (15  Ed.)  f  18a, 
the  noted  author  says:  "In  civil  cases  It  is 
sufficient  if  the  evidence  on  the  whole  agrees 


with  and  supports  the  hypothesis  which  it 
is  adduced  to  prove,  but  in  criminal  cases  it 
must  exclude  every  other  hypothesis  but 
that  of  the  guilt  of  the  party."  It  may  be 
that,  where  more  than  one  inference  can 
thus  be  drawn  from  the  circumstantial  facts 
in  evidence,  one  favorable  and  another  un- 
favorable to  the  conclusion  sought  to  be  es- 
tablished, the  one  favorable  must  be  the 
more  probable  hypothesis  in  order  to  be  of 
service  to  one  having  the  burden  of  proof. 
But  we  do  not  think  the  rule  is  that  it  should 
be  the  only  conclusion  that  can  fairly  and 
reasonably  be  drawn  from  such  evidence,  ss 
stated  in  Asbach  v.  Chicago,  B.  &  Q.  Ry. 
Co.,  74  Iowa,  248,  87  N.  W.  182,  cited  by  de- 
fendant There  can  be  no  doubt  however, 
that  the  circumstances  here  stated  are  suffi- 
cient to  support  plaintiff's  contention  that 
the  horse  was  on  the  right  of  way,  and  was 
either  struck  and  thrown  upon  the  fence  by 
a  moving  train,  or  was  so  frightened  in  its 
effort  to  get  away  that  it  jumped  upon  the 
fence  and  was  thereby  killed.  It  is  argued 
by  defendant  in  this  connection  that  it  is  not 
shown  that  the  train  which  caused  the  Injury 
belonged  to  defendant  or  was  operated  by  it; 
but  it  was  stipulated  by  the  parties  at  the 
trial  that  the  defendant  owned  and  operated 
the  railway  mentioned  in  the  complaint  at 
all  the  times  therein  stated,  and  this  Is  con- 
clusive of  that  contention. 

Some  other  contentions  were  also  made  at 
the  argument  such  as  that  it  was  not  there 
shown  that  plaintiff  had  ever  lost  a  horse  or 
that  the  horse  injured  and  killed  was,  in 
fact  plaintiff's  horse,  but  these  matters  seem 
not  to  have  been  questioned  by  defendant  at 
the  trial,  but  were  impliedly  admitted.  At 
least  it  did  not  question  them  in  its  motion 
for  a  nonsuit  which  is  specific  as  to  what 
the  deficiencies  in  plaintiff's  evidence  were 
on  which  it  relied  to  support  the  motion. 
The  rule  Is  well  settled  that  the  motion  of  an 
adverse  party  for  a  nonsuit  must  specify 
the  grounds  therefor,  and,  unless  It  does  so, 
an  appellate  court  will  not  review  the  action 
of  the  trial  court  la  denying  the  motion, 
and,  when  it  appears  that  the  question  sought 
to  be  reviewed  was  not  thus  submitted  to 
such  court,  the  presumption  that  its  decision 
is  correct  ought  to  prevail.  Ferguson  v. 
Ingle,  38  Or.  43,  62  Pac.  760.  None  of  these 
additional  matters  are  suggested  by  defend- 
ant's motion,  and  they  will  not  therefore  be 
considered. 

From  these  considerations  it  follows  that 
the  judgment  should  be  affirmed. 

(51  Or.  180) 

DENNY  v.  BEAN  et  al 

(Supreme  Court  of  Oregon.  Feb.  11,  1908.) 

1.  Contracts— Con sidirati on. 

An  agreement  by  a  judgment  creditor,  who 
had  been  paid  only  a  part  of  the  judgment,  to 
cancel  it  based  on  the  debtor's  agreement  not  to 
appeal  made  after  the  time  to  appeal  had  ex- 
pired, is  without  consideration;  bat  an  agres- 
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ment  to  cancel  the  judgment,  based  on  the  debt- 
or's agreement  to  cancel  a  debt  due  from  the 
creditor,  is  supported  by  a  valid  consideration. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig- 
vol.  11,  Contracts,  §§  267,  325.] 

2.  Statutes  —  Construction  —  Retroactive 
Operation. 

The  rule  that  statutes  will  be  construed  to 
operate  prospectively  only,  unless  an  intent  to 
the  contrary  appears,  is  only  a  guide  where  the 
legislative  intent  is  obscure,  in  which  case  the 
statute  should  not  be  given  a  retroactive  con- 
struction, though  within  the  wording  thereof,  if 
such  construction  impairs  existing  rights,  cre- 
ates new  obligations,  or  imposes  new  duties  in 
respect  to  past  transactions. 

[Ed.  Note. — For  coses  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  §  344.] 

3.  Same— "Whenever." 

B.  &  C  Comp.  S  2225,  providing  that 
"whenever  a  judgment  is  given"  in  a  justice's 
court  the  judgment  creditor  may  at  any  time 
thereafter,  while  the  judgment  is  enforceable, 
file  a  transcript,  etc..  enacted  in  1899.  supersedes 
Hill's  Ann.  Lawn  1892.  8  2103.  providing  thnt 
whenever  a  judgment  is  given  in  a#  justice's 
court  the  judgment  creditor  may  within  one 
year  thereafter  file  a  transcript  thereof,  and 
operates  prospectively  only,  the  word  "when- 
ever" being  an  adverb  of  time,  and  when  used 
with  the  present  tense  of  the  verb  excludes  the 
idea  of  a  judgment  theretofore  given,  and  though 
construed  to  operate  retroactively  the  statute 
cannot  apply  to  a  -justice's  judgment  rendered 
in  189C,  no  transcript  of  which  had  been  filed 
within  one  year  after  its  rendition. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44.  Statutes.  8  350. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8.  pp.  7441.  7442,  7835.] 

4.  Same. 

Where  a  remedy  has  been  once  barred  by 
statute,  a  subsequent  enactment  establishing  a 
longer  period  of  time  in  which  the  remedy  may 
be  enjoyed  will  not  be  given  a  retroactive  con- 
struction to  revive  the  lost  remedy,  unless  that 
intention  is  affirmatively  expressed  in  the  act. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  §  350.] 

Appeal  from  Circuit  Court,  Polk  County; 
William  Galloway,  Judge. 

Suit  by  L.  B.  Denny  against  Agnes  Bean 
and  another.  From  a  decree  for  plaintiff,  de- 
fendants appeal.   Modified  and  affirmed. 

Plaintiff  sues  in  equity  to  enjoin  the  is- 
suance of  a  sheriff's  deed  to  a  purchaser  at 
a  sale  on  an  execution  issued  out  of  the  cir- 
cuit court  of  Polk  county  on  a  transcript  of 
a  justice's  Judgment  filed  therein,  to  have  de- 
clared void  and  canceled  of  record  the  tran- 
script of  the  judgment  and  the  execution 
thereon,  and  to  cancel  the  judgment  as  set- 
tled and  paid.  Plaintiff  alleges,  in  sub- 
stance, that  on  Aprir  23,  189G,  W.  S.  Bean 
commenced  an  action  against  him  in  the  jus- 
tice's court  for  District  No.  2,  of  Polk  coun- 
ty, and  that  on  the  day  of  June,  1896. 

Bean  secured  judgment  against  him  for  $230.- 
11;  that  about  June  2,  1890,  the  sum  of  $02.- 
15  was  made  on  execution;  that  thereafter, 
and  in  the  same  month,  plaintiff  threatened 
to  Institute  proceedings  to  set  aside  the  judg- 
ment, claiming  that  he  was  never  indebted 
to  Bean  in  a  sum  greater  than  $54,  and  that 
before  the  time  for  appeal  had  expired  he 
and  Bean  entered  into  an  agreement  and  set- 


tlement, whereby  the  latter  was  to  satisfy 
the  judgment  in  consideration  that  plaintiff 
would  not  appeal  or  institute  any  other  pro- 
ceedings to  annul  the  judgment;  that  on  De- 
cember 10,  1903,  in  violation  of  his  contract. 
Bean  caused  a  transcript  of  the  judgment  to 
be  filed  In  the  circuit  court  of  that  county, 
and  afterwards  assigned  the  same  to  Agnes 
Bean,  who  is  his  divorced  wife;  that  Agnes 
Bean  caused  an  execution  to  be  issued  out  of 
the  circuit  court  on  October  13,  1904.  which 
was  levied  on  plaintiff's  land,  and  on  Novem- 
ber 20.  1904,  the  land  was  sold  to  Agnes  Bean 
for  the  balance  due  on  the  judgment:  and 
that  the  sale  was  confirmed  about  May  8. 
1905.  J.  T.  Ford,  sheriff,  is  made  a  party 
defendant.  The  answer  denies  all  of  the 
averments  of  the  complaint,  excepting  the 
issuance  of  the  execution  at  the  instance  of 
Agnes  Bean,  the  sale  of  the  land,  and  its  pur- 
chase by  her  and  the  confirmation  thereof. 
After  the  taking  of  testimony  findings  were 
made  in  plaintiff's  favor,  and  a  decree  was 
entered  canceling  the  judgment  and  annulling 
all  the  proceedings  taken  for  Its  enforce- 
ment, from  which  decree  defendant  appeals. 

Oscar  Hayter  and  Carey  F.  Martin,  for  ap- 
pellants.  Frank  Holmes,  for  respondent. 

SLATER,  C.  (after  stating  the  facts  as 
above).  It  was  admitted  at  the  trial  that 
the  judgment  was,  in  fact,  obtained  on  April 
23,  1800.  instead  of  in  June  as  alleged,  and 
that  about  December  10,  1903,  a  transcript 
thereof  was  made  and  filed  in  the  circuit 
court  at  the  instance  of  the  Judgment  credit- 
or. The  plaintiff,  however,  has  failed  to  es- 
tablish the  settlement  and  agreement  to  can- 
cel the  Judgment,  as  alleged  by  him.  The 
consideration  alleged  for  the  making  of  the 
agreement  was  that  plaintiff  would  not  ap- 
peal from  the  judgment,  or  Institute  any  oth- 
er proceedings  to  cause  the  same  to  be  set 
aside.  At  the  time  of  making  the  agreement 
not  to  appeal  plaintiff  had  no  right  of  appeal. 
That  had  lieen  lost  to  him  by  the  expiration 
of  the  time  limited  in  the  statute  in  which 
an  appeal  might  have  been  taken.  What 
other  legal  proceedings,  if  any,  plaintiff  bad 
in  contemplation  to  cause  the  Judgment  to 
be  annulled,  is  not  shown.  There  is  some 
evidence  thnt  at  that  time  be  may  have  had 
a  cause  of  action  in  debt  against  Beau  upon 
which  he  might  have  recovered  a  judgment 
in  an  amount  equal  to  or  greater  than  the 
balance  due  on  this  judgment.  An  agree- 
ment, then,  to  surrender  and  cancel  this  In- 
debtedness in  payment  and  satisfaction  of 
the  judgment,  and  the  actual  surrender  and 
cancellation  thereof,  with  the  correlative 
agreement  by  the  judgment  creditor  to  ac- 
cept and  receive  the  same  in  satisfaction 
and  payment,  would  make  a  case,  but  it  Is 
not  so  alleged  or  proved.  We  are  of  the 
opinion,  however,  that  there  was  no  authori- 
ty in  law  for  the  filing  of  the  transcript  of 
this  judgment  in  the  circuit  court  after  the- 
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expiration  of  one  year  from  Its  date,  and  con- 
sequently all  of  the  proceedings  based  there- 
on are  void.  "Execution  to  enforce  a  Judg- 
ment in  a  Justice's  court  must  not  be  issued 
against  or  levied  upon  the  real  property  of 
the  defendant;  but  when  a  Judgment  given 
by  a  Justice  has  been  duly  docketed  In  the 
circuit  court,  thereafter  It  must  be  enforced 
as  a  Judgment  of  such  circuit  court."  Sec- 
tion 2232.  B.  &  C.  Comp.  When  this  Judg- 
ment was  obtained  the  statute  provided  that, 
"Whenever  a  Judgment  is  given  in  a  Justice's 
court  in  favor  of  any  one  for  the  sum  of  ten 
dollars  or  more,  exclusive  of  costs  or  dis- 
bursements, the  party  in  whose  favor  such 
Judgment  is  given  may,  within  one  year 
thereafter,  file  a  certified  transcript  thereof 
with  the  county  clerk  of  the  county  wherein 
such  Judgment  was  given,  and  thereupon 
such  clerk  shall1  Immediately  docket  the  same 
in  the  Judgment  docket  of  the  circuit  court." 
Hill's  Ann.  Laws  1892,  6  2103.  By  the  next 
succeeding  section  such  Judgment  is  made  a 
lien  upon  the  real  property  of  the  defendant 
from  the  time  of  its  docketing.  No  transcript 
of  the  Judgment  having  been  filed  with  the 
county  clerk  within  one  year  after  the  Judg- 
ment, the  right  to  do  so  became  extinguished, 
and  the  Judgment  creditor  lost  the  means 
whereby  he  might  obtain  satisfaction  thereof 
out  of  the  defendants'  real  property.  The 
former  section  of  the  statute,  however,  was 
repealed  by  the  act  of  1899,  and  a  similar  pro- 
vision re-enacted,  by  which  It  was  provided 
that,  "Whenever  a  judgment  is  given  in  a 
justice's  court  *  *  *  the  party  in  whose 
favor  the  judgment  is  given  may  at  any  time 
thereafter,  while  such  judgment  is  enforcea- 
ble, file  a  certified  transcript,"  etc.  Section 
2225,  B.  &  C.  Comp. 

It  is  now  contended  by  the  defendants 
herein  that  this  latter  stntute  Is  general  in 
its  terms  and  contains  no  inhibitions  or  nega- 
tive clauses  denying  the  right  to  judgments 
given  prior  to  the  act,  and  that  it  applies 
generally  to  all  judgments  of  justices'  courts 
which  were  enforceable  at  the  time  the  act 
came  into  force;  In  other  words,  that  It  Is 
retroactive  in  its  operation.  The  general 
rule  is  that  statutes  will  be  construed  to 
operate  prospectively,  only,  unless  an  intent 
to  the  contrary  clearly  appears.  Lewis'  Suth- 
erland, Stat.  Con.  S  642;  Endlich  on  Int. 
Stat.  S  271.  But  in  the  case  of  Judkins  v. 
Taflfe,  21  Or.  89,  27  Pac.  221,  It  was  held  by 
this  court  that  statutes  which  merely  change 
the  remedy  or  course  and  form  of  procedure, 
but  which  do  not  destroy  all  remedy  for  the 
enforcement  of  rights,  are  retrospective,  and 
apply  to  causes  of  action  existing  and  litiga- 
tion pending  at  the  date  of  their  passage.  In 
the  course  of  the  same  opinion,  at  page  93, 
it  Is  also  said:  "In  fact,  the  rule  as  gath- 
ered from  all  the  authorities  seems  to  be  that, 
'where  the  enactment  deals  with  the  pro- 
cedure only,  unless  the  contrary  be  expressed, 
the  enactment  applies  to  all  actions,  whether 


commenced  before  or  after  the  passage  of 
the  act'  "—citing  Broom's  Leg.  Max.  35.  The 
rule  under  consideration,  however,  is  only  a 
guide  where  the  Intention  of  the  Legislature 
is  obscure.  Broom's  Legal  Maxims,  27.  If 
the  intention  of  the  Legislature  Is  obvious 
and  plain,  It  must  prevail;  but,  If  it  Is  ob- 
scure and  doubtful,  it  should  not  be  given  a 
retrospective  construction,  although  within 
the  wording  of  the  act,  If  such  construction 
impairs  existing  rights,  creates  new  obliga- 
tions, or  Imposes  more  duties  In  respect  to 
past  transactions,  unless  such  plainly  ap- 
pears to  be  the  intent  of  the  Legislature. 
Sutherland,  Stat  Con.  §  643.  The  case  of 
Larkin  v.  Saftarans  (C.  C.)  15  Fed.  147,  cit- 
ed and  approved  by  this  court  in  Judkins 
v.  Taffe,  supra,  quotes  the  above  rule  of  con- 
struction taken  from  Broom's  Legal  Maxims, 
and  applies  it  to  the  facts  of  that  case;  but 
at  page  151  of  the  opinion  the  distinction  is 
clearly  made  that,  when  a  case  has  gone  to 
judgment,  there  is  no  pending  case  on  which 
to  act,  as  it  is  past  and  gone  from  the  court, 
and,  in  one  sense,  there  then  vests  a  right  In 
the  defendant  to  the  Judgment.  It  becomes 
a  sort  of  property,  and  should  not  ordinarily 
be  taken  from  him.  In  such  a  case  the  rule 
of  construction  stated  would  not  apply,  and 
nothing  less  than  a  specific  direction  in  the 
statute  would  authorize  the  court  to  make  it 
retrospective.  The  intent  of  the  Legislature 
as  to  whether  the  act  under  consideration 
should  operate  prospectively  only  or  retrospec- 
tively also  is  to  be  determined  mainly  from 
the  words  "whenever  a  judgment  is  given." 
The  word  "whenever"  is  an  adverb  of  time, 
which,  speaking  from  the  date  of  the  act, 
looks  to  the  future  rather  than  to  the  past. 
Kennebec  &  Portland  Ry.  Co.  v.  Portland  & 
Kennebec  Ry.  Co.,  59  Me.  9-61.  It  may,  of 
course,  be  controlled  by  the  tense  of  the  verb 
which  It  modifies.  When  used,  as  in  this  In- 
stance, with  the  present  tense  of  the  verb,  it 
would  appear  to  exclude  the  idea  of  a  Judg- 
ment which  had  theretofore  been  given.  In 
the  case  of  McGovern  v.  Connell,  43  N.  J. 
Law,  100,  the  court  construed  these  words  of 
a  statute,  "when  any  judgment  is  obtained," 
occurring  in  a  statute  which  authorized  an 
alias  execution  to  issue  under  certain  con- 
ditions to  a  constable  of  another  county.  It 
was  contended  that  the  act  applied  to  judg- 
ments obtained  before  the  passage  of  the  act. 
The  court  say:  "The  most  that  can  be  said 
in  favor  of  this  construction  Is  that  the  lan- 
guage used  Is  indefinite  as  to  time.  If  It 
may  mean  'when  any  judgment  has  been  ob- 
tained,' it  may,  at  least,  as  plainly  be  under- 
stood to  mean  'when  any  judgment  shall  be 
obtained.' "  But,  after  considering  and  ap- 
plying the  rules  for  statutory  construction, 
the  phrase  was  held  to  mean  "when  any  judg- 
ment is  hereafter  obtained."  And  that  is  the 
meaning  we  would  derive  from  the  words 
"whenever  a  Judgment  is  given,"  used  in  the 
act  under  consideration.    If  there  can  be 
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said  to  be  any  doubt,  in  view  of  the  rule 
stated  in  Broom's  Legal  Maxims,  quoted  and 
approved  by  this  court  In  Judkins  v.  Taffe, 
supra,  or  should  the  contrary  conclusion  be 
reached  that  the  act  should  be  made  to  apply 
to  judgments  previously  given,  there  is  no 
doubt  that  It  could  not  apply  to  a  state  of 
facts  disclosed  In  the  present  case,  because 
the  legal  effect  of  the  act,  If  applied,  would 
be  not  to  effect  a  change  in  the  course  or 
form  of  the  procedure  of  a  cause  then  pend- 
ing, nor  to  enlarge  the  time  in  which  a  pres- 
ent right  may  be  exercised,  but  would  be  a 
re-establishment  of  a  right  once  existing,  but 
lost  and  barred  by  the  statute  before  the 
passage  of  the  new  act.  When  a  remedy  has 
been  once  barred  by  statute,  a  later  enact- 
ment establishing  a  longer  period  of  time  in 
which  the  remedy  may  be  enjoyed  will  not  be 
given  a  retroactive  construction  to  revive  the 
lost  remedy,  unless  that  intention  is  affirma- 
tively expressed  In  the  act.  Dyer  v.  Belfast, 
88  Me.  140,  33  Atl.  790;  Mann  v.  McAtee,  37 
Cal.  11;  Garfield  v.  Bern  is,  2  Allen  (Mass.) 
445. 

The  decree  should  be  modified  so  that  the 
judgment  may  stand  and  the  remainder  be 
affirmed. 


STURGIS  v.  STURGIS. 
(Supreme  Court  of  Oregon.   Jan.  28.  1908.) 

1.  Appeal— Decisions  Reviewable— Finali- 
ty of  Determination— Interlocutory  De- 
cisions. 

Const,  art.  7,  8  6,  provides  that  "the  Su- 
preme Court  shall  have  jurisdiction  only  to  re- 
vise the  final  decisions  of  the  circuit  courts." 
B.  &  C.  Com  p.  §  547,  as  amended  by  Laws  1907, 
p.  313,  c.  1G2,  f  0,  provides  that  "a  judgment  or 
decree  may  be  reviewed  as  prescribed  in  this 
chapter  and  not  otherwise.  An  order  affecting 
a  substantial  right  and  which  in  effect  deter- 
mines the  action  or  suit  so  as  to  prevent  a  judg- 
ment or  decree  therein,  *  *  •  for  the  pur- 
pose of  being  reviewed,  shall  be  deemed  a  judg- 
ment or  decree."  Section  548  provides  that 
"any  party  to  a  judgment  or  decree  other  than 
by  confession  or  for  want  of  an  answer,  may 
appeal  therefrom."  One  adjudged  a  spendthrift 
and  placed  under  guardianship  married  in  anoth- 
er state  without  the  guardian's  consent,  return- 
ed, and  was  sued  for  divorce;  the  guardian  be- 
ing made  a  defendant  so  as  to  subject  the  ward's 
estate  to  the  payment  of  suit  money  and  ali- 
mony. The  court  ordered  defendants  to  pay  a 
certain  amount  as  suit  money  and  a  specified 
sum  monthly  as  temporary  alimony  pending  the 
suit.  Held,  that  as  against  the  guardian,  who 
has  no  personal  interest  in  the  divorce  litiga- 
tion and  no  right  to  appeal  from  the  final  decree 
in  the  suit,  the  order  is  a  "final  decision,"  so 
as  to  be  appealable. 

2.  Same. 

A  void  order  or  decree  is  appealable;  and 
hence,  in  a  suit  for  divorce  against  a  spendthrift 
in  which  his  guardian  was  made  a  party  defend- 
ant only  to  subject  the  spendthrift's  estate  to 
the  payment  of  suit  money  and  alimony,  there 
being  no  cause  of  action  alleged  against  the 
guardian,  an  order  directing  defendants  to  pay 
a  certain  amount  as  suit  money  and  a  specified 
sum  monthly  as  temporary  alimony  pending  the 
suit,  being  void  as  to  the  guardian,  the  court 


having  no  jurisdiction  to  render  a  personal  judg- 
ment against  him,  is  appealable. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  |  749.1 

3.  Marriage— What  Law  Governs. 

In  general,  a  marriage  valid  where  solem- 
nized is  valid  everywhere,  not  only  in  other 
states  generally,  but  in  the  state  of  the  domicile 
of  the  parties,  even  when  they  left  their  own 
state  to  marry  elsewhere  to  avoid  the  laws  of 
the  state  of  their  domicile. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Marriage,  §  3.] 

4.  Same— Persons'  Actions— Merits. 

Marriages  contrary  to  the  law  of  nature  as 
generally  recognized  in  Christian  countries,  such 
as  involve  polygamy  and  incest,  and  marriages 
which  the  local  lawmaking  power  has  dec'ared 
shall  not  be  allowed  any  validity,  are  exceptions 
to  the  rule  that  a  marriage  valid  where  solem- 
nized is  valid  everywhere. 

fEd.  Note— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Marriage,  §  3.] 

5.  Same— Civil  Status. 

If  the  marriage  of  a  ward  takes  place  in 
this  state  without  the  consent  of  the  guardian, 
it  involves  the  violation  of  the  law  only  as  to 
ceremony,  form,  or  qualification ;  and  although 
the  violation  of  the  law  in  the  issuance  of  the 
license,  making  the  affidavit  therefor,  or  by  the 
officer  in  solemnizing  the  marriage,  may  sub- 
ject, the  offender  to  punishment  therefor,  yet  the 
marriage  is  not  therefor  void. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Marriage,  §  5.] 

G.  Same. 

B.  &  C  Comp.  I  5210.  provides  that  "mar- 
riage is  a  civil  contract  which  may  be  entered 
into  by  males  of  the  age  of  18  years,  and  females 
of  the  age  of  15  years,  who  are  otherwise  capa- 
ble." Section  5218  provides  that  "when  either 
party  to  a  marriage  shall  be  incapable  of  con- 
senting thereto,  for  want  of  legal  age  or  suffi- 
cient understanding,  *  *  *  such  marriage  is 
voidable,  but  only  at  the  suit  of  the  party  lab- 
oring under  the  disability."  etc.  Section  5(13 
provides  that  marriages  declared  voidable  by 
section  5218  shall  be  void  from  the  time  they 
are  so  declared  by  the  decree.  Plaintiff  and  de- 
fendant, a  spendthrift,  desired  to  marry ;  but  the 
letter's  guardian  refused  his  consent  thereto. 
Thereupon  the  parties,  to  avoid  the  marriage 
laws  of  the  state,  went  to  another  state  and 
were  married.  Held,  that  such  marriage,  being 
neither  within  sections  5217  and  502,  which  spe- 
cifically prohibit  certain  marriages,  making  them 
absolutely  void,  nor  contrary  to  the  law  of 
nature  as  generally  recognized  in  Christian  coun- 
tries, is  valid,  being  within  the  general  rule 
that  a  marriage  valid  where  solemnized  is  valid 
everywhere. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34.  Marriage,  §  3.] 

7.  Divorce— Temporary  Alimony— Applica- 
tion and  Proceedings  Thereon— Scope  op 
Inquiry. 

A  wife,  in  a  divorce  suit  against  her  spend- 
thrift husband,  his  guardian  being  made  a  party 
defendant,  so  as  to  subject  the  ward's  estate  to 
the  payment  of  suit  money  and  alimony,  se- 
cured an  order  directing  defendants  to  pay  a 
certain  amount  as  suit  money  and  a  specified 
sum  monthly  as  temporary  alimony  pending  the 
suit.  Held,  on  a  motion  to  set  aside  the  order, 
that  the  question  as  to  collusion  in  the  divorce 
suit  between  plaintiff  and  the  ward  defendant 
to  wrest  from  the  guardian  part  of  the  estate 
should  not  be  tried  on  affidavits,  since  it  in- 
volved the  merits  of  the  suit,  and  plaintiff  was 
entitled  to  a  full  hearing  and  to  the  privilege  of 
cross-examintion  of  the  defendant's  witnesses. 
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&  guardian  and  ward— custodt  and  cabb 
of  Wabd'b  Person  and  Estate— Guard- 
ian's Liability  on  Contracts  for  Wabd'b 
Benefit. 

A  guardian's  liability  upon  hia  own  con- 
tracts for  the  benefit  of  the  ward  is  personal, 
and  the  judgment  of  a  court  rendered  for  such 
a  debt  is  against  him  personally,  and  not  against 
the  ward's  estate;  and  if  he  is  compelled  to 
pay  such  debt,  and  it  was  one  properly  made 
on  behalf  of  the  ward,  the  county  court  will 
allow  it  out  of  the  ward's  estate,  but  the  lia- 
bility of  the  estate  in  such  a  case  is  one  to  be 
settled  in  the  county  court. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  25,  Guardian  and  Ward,  |  454.] 

9.  Sake  —  Actions  —  Rights  or  Action 
Against  Guardian  or  Ward. 

An  action  cannot  be  maintained  against  a 
guardian  upon  the  liability  of  the  ward,  but 
only  against  the  ward ;  and  the  guardian,  being 
a  proper  party,  may  appear  and  defend  the 
action  in  the  interest  of  the  ward,  but  is  not  a 
party  for  the  purpose  of  establishing  a  personal 
liability  against  him. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
▼ol.  25,  Guardian  and  Ward,  I  481.] 

10.  Spendthrifts— Statutory  Provisions. 
All  proceedings  provided  by  statute  relat- 
ing to  guardian  and  ward  subsequent  to  the  ap- 
pointment of  the  guardian  apply  equally  to  the 
guardianship  of  a  spendthrift 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Spendthrifts,  6<  13-16.] 

11.  Guardians  and  Ward— Management  of 

Estate. 

The  property  of  the  ward  is  in  the  custody 
of  the  law,  and  is  not  subject  to  attachment  or 
execution,  and  the  estate  is  administered  under 
the  direction  of  the  county  court;  the  powers 
and  duties  of  the  guardian  in  the  management 
of  the  estate  and  payment  of  debts  being  speci- 
fied in  the  statute. 

[Ed.  Note.— For  cases  in  point  "ee  Cent  Dig. 
vol  25,  Guardian  and  Ward,  |  457.] 

12.  Spendthrifts — Actions. 

The  liability  of  a  spendthrift  for  alimony 
pending  a  divorce  suit  against  him  is  not  upon 
the  contract  of  either  the  spendthrift  or  his 
guardian,  but,  if  it  exists  at  all,  is  statutory,  and 
may  be  established  in  any  competent  court  by 
judgment  against  the  ward. 

18.  GUABDIAN  AND  WARD — ACTIONS— STATU- 
TORY Pbo  visions. 

By  B.  ft  C.  Comp.  SS  5276,  5277,  the  per- 
sonal or  real  estate  of  the  ward  can  be  convert- 
ed Into  cash  only  by  proper  proceedings  under 
the  direction  of  the  county  court  and  so  the 
enforcement  of  a  judgment  against  the  ward  can 
be  accomplished  only  through  the  county  court, 
and  not  by  process  against  either  the  ward's  es- 
tate or  the  guardian. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  25,  Guardian  and  Ward,  |  457.] 

14.  Same— Rights  of  Action  Against  Ward. 
In  an  action  for  divorce  against  a  spend- 
thrift husband,  the  marriage  being  a  valid  one 
and  the  complaint  stating  a  cause  of  action  for 
divorce,  it  is  not  erroneous  to  allow  plaintiff  suit 
money  and  support  pending  the  trial,  as  provid- 
ed by  statute,  there  being  no  suggestion  that 
the  amount  is  so  excessive  as  to  constitute  an 
abuse  of  discretion,  merely  because  defendant  is 
under  guardianship. 

15.  Spendthrifts— Actions— Guardians. 

In  an  action  for  divorce  against  a  spend- 
thrift husband,  his  guardian  being  made  a  party 
defendant  so  as  to  subject  the  ward's  estate  to 
the  payment  of  suit  money  and  alimony,  an 
order  directing  defendants  to  pay  a  certain 
amount  as  suit  money  and  a  specified  sum 
monthly  as  temporary  alimony  pending  the  suit 
Is  erroneous  as  against  the  guardian,  since  debts 


against  the  ward  can  be  enforced  only  against 
the  estate,  as  provided  by  B.  ft  C.  Comp.  f 
5275,  and  not  by  process  from  the  circuit  court 
against  the  guardian  or  the  ward's  estate. 

Appeal  from  Circuit  Court,  Umatilla  Coun- 
ty; H.  J.  Bean,  Judge. 

Action  for  divorce  by  Ada  V.  Sturgis 
against  Wm.  P.  Sturgis,  a  spendthrift ;  James 
A.  Fee,  his  guardian,  being  a  party  defendant 
From  an  order  directing  defendants  to  pay 
suit  money  and  temporary  alimony  pending 
the  suit  the  guardian  appeals.  Decree  re- 
versed as  to  the  guardian  personally. 

This  is  a  suit  for  divorce  and  alimony. 
Defendant  W.  P.  Sturgis  was  adjudged  a 
spendthrift  by  the  county  court  of  Umatilla 
county  in  1906,  being  then  24  years  old,  and 
J  as.  A.  Fee  was  appointed  the  guardian  of 
his  person  and  estate,  which  was  of  the  value 
of  about  $10,000.  Thereafter,  while  such 
guardianship  continued,  viz.,  on  January  13, 
1906,  plaintiff  and  defendant  Sturgis  desired 
to  intermarry,  but  said  guardian  refused  his 
consent  thereto;  and  for  the  purpose  of  avoid- 
ing the  marriage  laws  of  this  state,  of  which 
they  were  residents,  they  thereupon  went  to 
the  state  of  Washington,  where  they  were 
married,  returning  immediately.  The  said 
guardian  Is  made  a  party  defendant  for  the 
purpose  of  subjecting  the  estate  of  the  defend- 
ant Sturgis  to  the  payment  of  suit  money  and 
alimony.  The  court  made  an  intermediate 
order  directing  that  defendant  pay  to  the 
clerk  of  the  court  for  plaintiff  as  suit  money 
$600  and  $50  per  month  as  temporary  ali- 
mony pending  the  suit  which  order  the  guard- 
Ian  thereafter  moved  to  set  aside.  Many  af- 
fidavits were  filed  by  the  defendant  in  sup- 
port of  bis  motion,  and  counter  affidavits  by 
the  plaintiff;  said  affidavits  being  directed  to 
the  question  of  the  validity  of  the  marriage, 
plaintiff's  knowledge  of  the  guardianship  at 
the  time  of  the  marriage,  and  as  to  collusion 
between  plaintiff  and  defendant  Sturgis  in 
the  divorce  suit  for  the  purpose  of  wresting 
from  the  guardian  part  of  the  estate.  Upon 
the  hearing  the  court  modified  the  order,  and 
ordered  and  decreed  that  defendants  pay  to 
the  clerk  of  the  court  fortwith  $150  as  suit 
money  and  $50  as  temporary  alimony  the  15th 
of  every  month  pending  the  suit  from  which 
order  defendant  James  A  Fee  appeals. 

John  McCourt,  for  appellant  J.  P.  Winter, 
for  respondent 

EAKIN,  J.  (after  stating  the  facts  as 
above).  It  Is  first  Insisted  by  the  plaintiff 
that  the  order  appealed  from  is  not  an  ap- 
pealable order.  By  the  Constitution  of  this 
state  (article  7, 1  6)  it  Is  provided  that:  "The 
Supreme  Court  shall  have  Jurisdiction  only 
to  revise  the  final  decisions  of  the  circuit 
courts."  This  provision  of  the  Constitution, 
it  Is  held  in  Portland  v.  Gaston,  38  Or.  533, 
68  Pac.  1051,  is  not  self-executing,  and  the 
cases  that  may  be  appealed  must  be  prescribed 
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by  the  Legislature,  and  therefore  the  provi- 
sions of  the  statute  prescribing  the  cases  that 
may  or  may  not  be  appealed  is  conclusive.  B. 
&  C.  Comp.  §  547,  as  amended  in  1907  (Laws 
1907,  p.  313,  c.  162,  §  6),  provides  that:  "A 
judgment  or  decree  may  be  reviewed  as  pre- 
scribed In  this  chapter,  and  not  otherwise. 
An  order  affecting  a  substantial  right  and 
which  In  effect  determines  the  action  or  suit 
so  as  to  prevent  a  judgment  or  decree  there- 
in, or  a  final  order  affecting  a  substantial 
right,  and  made  in  a  proceeding  after  judg- 
ment or  decree,  or  setting  aside  a  judgment 
and  granting  a  new  trial  for  the  purpose  of  be- 
ing reviewed,  shall  be  deemed  a  Judgment  or 
decree."  Section  548,  Id.,  provides  that: 
"Any  party  to  a  Judgment  or  decree  other 
than  a  judgment  or  decree  given  by  confes- 
sion, or  for  want  of  an  answer,  may  appeal 
therefrom."  The  terms  of  this  section  are 
very  general,  and  constitute  no  limitation 
upon  the  constitutional  provision  above  quot- 
ed. Section  547,  supra,  after  the  first  sen- 
tence, Is  not  a  limitation  of  the  cases  that  may 
be  appealed,  but  an  enlargement  thereof,  by 
which  certain  orders  are  included  within  the 
term  "Judgment  or  decree."  Therefore,  if  the 
judgment  or  decree  comes  within  the  terms  of 
the  Constitution,  viz.,  a  "final  decision,"  It 
is  appealable. 

Without  determining  whether  an  interlocu- 
tory order  for  suit  money,  rendered  against 
a  party  to  the  suit,  is  appealable,  which  is 
not  necessary  to  this  decision,  it  is  clear 
that  the  order  or  decree  here  Is  a  final  deci- 
sion as  to  Jas.  A.  Fee,  the  guardian.  He  is 
not  a  party  to  the  litigation.  The  suit  is  prop- 
erly only  against  the  ward,  but  the  guardian 
appears  in  his  behalf  to  defend  for  him,  and 
not  to  defend  any  proceeding  against  himself, 
as  we  shall  see  further  on;  and  as  the  order 
or  decree  is  against  the  guardian,  and  he  has 
no  personal  interest  in  the  litigation  and  no 
right  to  appeal  from  the  final  decree  In  the 
suit,  his  appearance  being  only  for  the  ward, 
therefore  the  decree  is  final  as  to  him.  Fur- 
thermore, the  decree  Is  void  as  to  the  guard- 
ian, the  court  having  no  Jurisdiction  to  ren- 
der a  personal  judgment  against  him,  as  no 
cause  of  action  is  alleged  against  him,  and  a 
void  order  or  decree  Is  appealable.  Deerlng 
v.  Quivey,  20  Or.  556,  38  Pac.  710.  In  this 
proceeding  Jas.  A.  Fee  alone  appeals  on  bis 
own  behalf. 

The  validity  of  the  marriage  Is  questioned 
by  the  guardian  upon  the  ground  that  it  was 
consummated  without  his  consent,  and  that, 
even  if  valid  under  the  laws  of  the  state  of 
Washington,  where  it  was  solemnized,  yet, 
both  parties  being  domiciled  in  this  state 
and  having  secured  the  marriage  in  Washing- 
ton for  the  purpose  of  avoiding  the  marriage 
laws  of  this  state,  the  marriage  is  void  here. 
Section  5216,  B.  &  C.  Comp.,  provides  that: 
"Marriage  is  a  civil  contract,  which  may  be 
entered  into  by  males  of  the  age  of  eighteen 
years,  and  females  of  the  age  of  fifteen  years, 


who  are  otherwise  capable."  Section  5217, 
Id.,  prohibits  certain  marriages,  viz.,  "when 
either  party  thereto  had  a  wife  or  husband 
living  at  the  time  of  such  marriage ;  (2)  when 
the  parties  thereto  are  first  cousins  or  any 
nearer  of  kin  to  each  other;  (3)  when  either 
of  the  parties  is  a  white  person  and  the  other 
a  negro,  or  Mongolian,  or  a  person  of  one- 
fourth  or  more  of  negro  or  Mongolian  blood." 
Section  5218,  Id.,  provides  that:  "When  ei- 
ther party  to  a  marriage  shall  be  incapable  of 
consenting  thereto,  for  want  of  legal  age  or 
sufficient  understanding  or  when  the  consent 
of  either  party  shall  be  obtained  by  force, 
or  fraud,  such  marriage  is  voidable,  but  only 
at  the  suit  of  the  party  laboring  under  the 
disability,  or  upon  whom  the  force  or  fraud  Is 
Imposed."  Under  chapter  8,  relating  to  di- 
vorce proceedings,  section  503,  Id.,  provides 
that  marriages  declared  voidable  by  section 
5218,  supra,  shall  be  void  from  the  time  they 
are  so  declared  by  the  decree.  Section  502, 
Id.,  provides  In  effect  that  all  marriages  pro- 
hibited by  section  5217,  supra,  "shall,  if  sol- 
emnized within  this  state,  be  absolutely  void." 
Thus  it  will  be  seen  by  section  5218,  supra, 
that  the  marriage  of  the  plaintiff  and  defend- 
ant Sturgls,  even  if  solemnized  in  this  state, 
would  not  be  void,  but  only  voidable.  The 
rule  as  gathered  from  the  authorities  seems 
to  be  that  in  general  a  marriage  valid  where 
solemnized  is  valid  everywhere,  not  only  in 
other  states  generally,  but  in  the  state  of  the 
domicile  of  the  parties,  even  when  they  have 
left  their  own  state  to  marry  elsewhere  for 
the  purpose  of  avoiding  the  laws  of  the  state 
of  their  domicile. 

There  are  two  exceptions  to  this  rule,  viz.. 
marriages  which  are  deemed  contrary  to  the 
law  of  nature  as  generally  recognized  in 
Christian  countries,  such  as  involve  polygamy 
and  incest,  and  marriages  which  the  local 
lawmaking  power  has  declared  shall  not  be 
allowed  any  validity,  either  in  express  terms 
or  by  necessary  implication,  viz.,  such  as  are 
prohibited  by  section  5217,  supra.  Jackson  v. 
Jackson,  82  Md.  17,  33  Atl.  317,  34  L.  R.  A. 
773;  State  of  Georgia  v.  Tatty  (C.  C.)  41  Fed. 
753,  7  L.  R  A.  50;  Conn  v.  Conn,  2  Kan.  App. 
419.  42  Pac.  1006;  Pennegar  and  Haney  v. 
State,  87  Tenn.  245,  10  S.  W.  305,  2  L.  R.  A. 
703,  10  Am.  St  Rep.  648;  Parton  v.  Hervey, 
1  Gray  (Mass.)  119;  Ex  parte  Chace,  26  R. 
I.  351,  58  Atl.  978,  69  L.  R.  A.  493;  Common- 
wealth of  Mass.  v.  Graham,  157  Mass.  73.  31 
N.  E.  706,  16  L.  R.  A.  578,  34  Am.  St.  Rep. 
25;  Everett  v.  Morrison,  69  Hun  (N.  Y.)  146. 
23  N.  Y.  Supp.  377.  This  distinction  is  also 
referred  to  In  McLennan  v.  McLennan,  31  Or. 
480,  at  page  483,  50  Pac.  802,  at  page  803.  38 
L.  R.  A.  863,  65  Am.  St  Rep.  835,  where  Mr. 
Justice  Bean  says:  "There  Is  a  distinction 
made  in  the  books  between  the  marriage  of 
divorced  parties  declared  by  law  Incapable  of 
remarrying  and  a  marriage  in  violation  of 
some  statutory  prohibition  penal  In  Its  na- 
ture.  In  the  one  case  the  marriage  Is  abso- 
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lately  void,  and  in  the  other  It  is  often  held 
to  be  valid,  although  the  party  may  be  pun- 
ished criminally  for  violating  the  prohibitory 
statute."  The  marriage  In  this  case  does  not 
come  within  the  first  exception,  as  being  con- 
trary to  the  law  of  nature  as  generally  rec- 
ognized in  Christian  countries,  such  as  polyg- 
amy or  those  Involving  incest;  neither  is  it 
one  specially  prohibited  by  our  statute.  B.  & 
C.  Comp.  §  5217.  Nor  does  our  statute  con- 
template that  such  marriages  as  the  one  in- 
volved here  shall  be  deemed  void,  but,  if  in 
violation  of  the  statute,  are  only  voidable. 

If  the  marriage  of  a  ward  under  guard- 
ianship takes  place  in  this  state  without  the 
consent  of  the  guardian,  it  Involves  the  vio- 
lation of  the  law  only  as  to  ceremony,  form, 
or  qualification;  and  although  the  violation 
of  the  law  In  the  issuance  of  the  license,  mak- 
ing the  affidavit  therefor,  or  by  the  officer  In 
solemnizing  the  marriage,  may  subject  the 
one  so  violating  the  law  to  punishment  there- 
for, yet  the  marriage  is  not  by  reason  there- 
of void.  In  Parton  v.  Hervey,  1  Gray  (Mass.) 
119,  122,  in  discussing  the  statutory  require- 
ments as  to  the  ceremony,  form,  and  quali- 
fication, the  court  say:  "But  the  effect  of 
these  and  similar  statutes  is  not  to  render 
such  marriages,  when  duly  solemnized,  void, 
although  the  statutory  requirements  may 
not  have  been  compiled  with."  In  Ex  parte 
Cbace.  20  R.  I.  353,  58  Atl.  970,  69  L.  It.  A. 
493,  494,  In  discussing  the  status  of  a  minor 
who  married  in  another  state  while  under 
guardianship,  the  court  say:  "Furthermore, 
it  is  not  clear  that,  even  if  the  marriage  had 
been  solemnized  in  this  state,  It  would  have 
been  void.  Pub.  Laws  1898-00,  p.  49,  c.  549, 
f  11,  merely  provides  that  no  marriage  li- 
cense shall  Issue  to  a  person  under  guardian- 
ship without  the  written  consent  of  the 
guardian;  but  it  by  no  means  necessarily 
follows  that  a  marriage  procured  without 
first  obtaining  such  license  would  be  void,  al- 
though the  official  or  other  person  who  per- 
formed the  ceremony  might  be  liable  to  pun- 
ishment under  section  19  of  the  same  chapter. 
Coming  now  to  the  case  in  hand,  It  requires 
no  argument  to  show  that,  even  if  the  mar- 
riage might  have  been  void  if  solemnized  In 
this  state,  it  is  nevertheless  not  such  a  un- 
ion that  It  can  in  any  sense  be  considered  so 
subversive  of  good  morals,  or  so  threatening 
to  the  fabric  of  society,  as  to  fall  within  the 
exception  to  the  general  rule  regarding  for- 
eign marriages.  In  other  words,  if  valid  in 
Massachusetts,  it  is  equally  valid  here."  The 
case  of  Hills  v.  State,  61  Neb.  589,  85  N.  W. 
836,  57  L.  R.  A.  155,  is  to  the  same  effect, 
and  In  an  exhaustive  note  to  that  case  in  57 
L.  R.  A.  155,  in  discussing  the  matrimonial 
capacity  of  the  parties,  it  is  suggested  that 
most  of  the  decisions  that  seem  to  hold  that 
the  law  of  the  domicile  of  the  parties  deter- 
mines their  matrimonial  capacity  "are  reduci- 
ble to  one  or  the  other  of  the  exceptions 
•   •    *   to  the  general  principle  that  the  va- 


lidity of  the  marriage  is  to  be  determined  by 
reference  to  the  lex  loci,  namely,  (1)  mar- 
riages which  are  polygamous,  or  which  are 
Incestuous  accordiug  to  the  general  view  of 
Christendom;  (2)  marriages  which  the  local 
lawmaking  power  has  declared  shall  not  be 
allowed  any  validity.  By  the  first  exception 
the  Christian  standard  of  marriage  is  ap- 
plied to  every  marriage  wherever  celebrated 
and  without  reference  to  the  domicile  of  the 
parties  at  the  time  of  its  celebration.  If  the 
marriage  falls  below  this  standard,  it  will 
be  held  void,  although  it  may  be  valid  ac- 
cording to  the  lex  loci  and  lex  domicilii." 
We  conclude,  then,  that  the  validity  of  the 
marriage  Is  beyond  question. 

The  question  as  to  the  collusion  between 
plaintiff  and  defendant  Sturgis  to  secure  a 
divorce  is  one  that  should  not  be  tried  out 
by  affidavit  under  this  collateral  issue,  as  it 
involves  the  merits  of  the  suit  for  divorce. 
It  can  be  made  an  issue  in  the  case  and  tried 
upon  the  evidence;  but  plaintiff  is  entitled  to 
a  full  hearing  and  the  privilege  of  cross-ex- 
amination of  the  defendant's  witnesses. 

But  it  is  more  difficult  to  determine  the  ex- 
tent of  the  liability  of  the  guardian  in  such 
a  proceeding  as  this.  A  guardian's  liability 
upon  his  own  contracts  for  the  benefit  of  the 
ward  is  personal,  and  the  judgment  of  a 
court  rendered  for  such  a  debt  is  against 
him  personally,  and  not  against  the  ward's 
estate  (Pendexter  v.  Cole,  66  N.  H.  556,  22 
Atl.  560;  Baird  v.  Steadnian,  39  Pla.  40,  21 
South.  572;  Lewis  v.  Edwards,  44  Ind.  333 ; 
Sanford  v.  Phillips,  68  Me.  431;  Rollins  v. 
Marsh,  128  Mass.  116;  Municipal  Court  v. 
Le  Valley,  25  R.  I.  236,  55  Atl.  640;  15  Am. 
&  Eng.  Ency.  77);  and  if  he  is  compelled  to 
pay  such  debt,  and  it  was  one  properly  made 
on  behalf  of  his  ward,  the  county  court  will 
allow  it  out  of  the  ward's  estate;  but  the  lia- 
bility of  the  estate  In  such  a  case  Is  one  to 
be  settled  in  the  county  court.  Pendexter  v. 
Cole,  supra.  An  action  cannot  be  maintained 
against  a  guardian  upon  the  liability  of  a 
ward,  but  only  against  the  ward,  and,  the 
guardian  being  a  proper  party,  he  may  ap- 
I>ear  and  defend  the  action  in  the  Interest  of 
the  ward,  but  is  not  a  party  for  the  purpose 
of  establishing  a  personal  liability  against 
him.  Rollins  v.  Marsh,  supra;  Municipal 
Court  v.  Le  Valley,  supra ;  Raymond  v.  Saw- 
yer, 37  Me.  406;  Stumph  v.  Goepper,  76  Ind. 
323;  Baird  v.  Steadman,  supra.  We  make  no 
reference  here  to  the  question  of  the  per- 
sonal liability  of  a  guardian  ad  litem  or  a 
general  guardian  for  costs  in  a  suit  prosecut- 
ed or  defended  by  him,  if  such  litigation  Is 
decided  adversely  to  him.  All  proceedings 
provided  by  statute  relating  to  guardian  and 
ward  subsequent  to  the  appointment  of  the 
guardian  apply  equally  to  the  guardianship 
of  a  spendthrift.  This  statute  makes  no 
special  provision  In  relation  to  actions  or 
judgments  against  the  guardian,  the  ward,  or 
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his  estate.  The  property  of  the  ward  is  in 
the  custody  of  the  law,  and  is  not  subject  to 
attachment  or  execution  (1  Freeman,  Execu- 
tions [3d  Ed.]  S  131;  Harrington  v.  La 
Rocque,  13  Or.  344,  10  Pac.  498),  and  the  es- 
tate is  administered  under  the  direction  of 
the  county  court;  the  powers  and  duties  of 
the  guardian  in  the  management  of  the  es- 
tate and  payment  of  debts  being  specified  in 
the  statute. 

Without  deciding  whether  an  ordinary 
creditor  of  the  ward's  estate  may,  In  the  first 
Instance,  bring  an  action  therefor,  it  appears 
that  this  is  not  a  liability  upon  the  contract 
of  either  the  ward  or  the  guardian;  but,  if 
there  Is  a  liability,  it  is  statutory,  and  may 
be  established  in  any  competent  court  by 
judgment  against  the  ward.  Gregg  v.  Gregg, 
48  Hun,  451,  1  N.  Y.  Supp.  453.  The  pay- 
ment by  the  estate,  if  judgment  is  obtained, 
may  depend  upon  various  contingencies,  such 
as  whether  the  estate  has  available  money, 
or  it  must  be  procured  from  the  sale  of  per- 
sonal assets  or  from  the  sale  of  real  estate, 
or  whether  the  estate  is  sufficient  to  pay  all 
the  debts  and  liabilities  of  the  ward  or  can 
only  make  a  pro  rata  payment  and  render  it 
necessary  that  the  payment  even  of  a  Judg- 
ment be  secured  through  the  county  court. 
By  B.  &  C.  Comp.  §  5276,  5277,  the  personal 
or  real  estate  of  the  ward  can  be  converted 
into  cash  only  by  proper  proceedings  under 
the  direction  of  the  county  court.  Coffin  v. 
Eislminger,  75  Iowa,  30,  39  N.  W.  124;  Bates 
v.  Dunham,  58  Iowa,  310,  12  N.  W.  309; 
Grant  v.  Humbert,  114  App.  Div.  462,  100  N. 
Y.  Supp.  44.  This  is  the  policy  of  our  whole 
probate  law  with  reference  to  estates  of  de- 
ceased persons,  as  well  as  to  those  under 
guardianship.  Therefore  the  enforcement  of 
a  judgment  against  the  ward  can  be  accom- 
plished only  through  the  county  court,  and 
not  by  process  against  either  the  ward's  es- 
tate or  the  guardian. 

The  marriage  being  valid,  and  assuming 
for  the  purposes  of  this  proceeding  that  the 
complaint  states  a  cause  of  suit  for  divorce, 
we  see  no  reason  why  the  plaintiff  is  not  en- 
titled to  the  provisional  remedies  of  the  stat- 
ute, if  otherwise  entitled  thereto,  even  though 
the  defendant  is  under  guardianship;  and, 
in  so  far  as  the  order  of  the  court  grants  her 
suit  money  and  support  pending  the  trial  as 
against  the  defendant  Sturgis,  there  is  no 
error,  there  being  no  suggestion  that  the 
amount  is  so  excessive  as  to  constitute  an 
abuse  of  discretion  by  the  lower  court.  But 
to  the  extent  that  the  order  is  personal 
against  the  guardian  it  is  erroneous.  The  or- 
der or  judgment  establishes  the  debt  or  lia- 
bility against  the  ward;  but  it  can  be  enforc- 
ed only  against  the  estate  as  provided  by  B. 
&  C.  Comp.  S  5275,  and  not  by  process  from 
the  circuit  court  against  the  guardian  or  the 
ward's  estate. 

The  decree  will  be  reversed,  in  so  far  as  it 
affects  the  guardian  personally. 


(14  N.lf.  S68) 
KINGSTON  et  al.  v.  WALTERS. 

(Supreme  Court  of  New  Mexico.    Jan.  17, 

1908.) 

1.  Frauds,  Statute  of. 

The  statute  of  frauds  is  in  force  in  this  ter- 
ritory. 

2.  Specific  Performance  —  Statute  of 
Frauds. 

Even  where  a  contract  required  to  be  in 
writing,  because  it  relates  to  the  transfer  of  real 
estate,  is  verbally  changed  as  to  the  time  of 
payment,  a  court  of  equity  will  intervene  and 
order  a  performance,  when  the  refusal  to  as- 
sume jurisdiction  on  account  of  the  statute  of 
frauds  would  amount  to  permitting  a  fraud  to 
be  committed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Frauds,  Statute  of,  8S  270-276.] 

3.  Action— Form— Legal  or  Equitable. 

Under  our  Code  of  Civil  Procedure  (Comp. 
Laws,  §  2685),  there  is  in  this  territory  bat 
one  form  of  civil  action,  and  a  complaint  will 
not  be  dismissed  when  it  sets  up  a  cause  of 
action  which  is  good  either  in  law  or  equity, 
because  the  plaintiff  has  misconceived  the  na- 
ture of  his  remedial  right,  and  has  asked  for  a 
legal  remedy  when  it  should  have  been  equitable, 
or  for  an  equitable  remedy  when  it  should  have 
been  legal. 

{Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Action,  SI  313-319.] 

'Parker,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Chaves  Coun- 
ty; before  Justice  W.  H.  Pope. 

Action  by  John  H.  Kingston  and  W.  D. 
Mahoney  against  J.  W.  Walters.  Judgment 
for  defendant,  and  plaintiffs  appeal.  Re- 
versed and  remanded. 

The  record  in  this  case  discloses  that  on 
August  11,  1904,  the  defendant  and  plaintiffs 
entered  into  a  written  agreement  regarding 
the  sale  and  purchase  of  certain  lands,  which 
agreement  is  in  words  and  figures  as  follows, 
to  wit: 

"McMillan,  N.  M.  Aug.  11th,  1904. 

"Received  of  John  H.  Kingston  and  W.  D. 
Mahoney,  one  hundred  dollars,  part  payment 
for  400  acres  of  land  located  In  section  19 
and  20,  In  Twp.  19  S.,  range  26  E.  There  is 
to  be  $200  more  paid  on  or  before  the  15th 
day  from  date. 

"On  payment  of  said  $200  as  stipulated  the 
undersigned  will  place  with  the  Citizens'  Na- 
tional Bank  of  Roswell  quit-claim  deeds  for 
said  land  to  be  delivered  on  payment  of  $900 
on  or  before  90  days  from  date. 

"Failure  to  make  payments  as  stipulated 
works  a  forfeiture  of  amount  paid. 

"J.  W.  Walters." 

The  complaint  sets  out  that  at  the  same 
time  and  place  mentioned  in  the  written  con- 
tract the  defendant  entered  into  and  made 
a  subsequent  oral  contract  extending  for  the 
period  of  five  days  the  time  in  which  to  make 
the  second  payment  of  $200,  and  that  after- 
wards, on  the  20th  day  of  August,  1904.  plain- 
tiffs paid  the  defendant  the  sum  of  $100  to 
apply  on  said  contract,  and  again,  on  August 
31,  1904,  plaintiffs  were  ready  and  willing 
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to  pay  the  remaining  $100,  to  be  paid  within 
the  time  in  which  said  $200  was  to  be  paid, 
and  were  prevented  from  so  doing  by  de- 
fendant, who  absented  himself  from  his  us- 
ual place  of  business  in  Roswell,  N.  M.,  and 
remained  absent  for  some  time. 

Plaintiffs  also  allege  that  they  have  always 
been  ready  and  willing,  and  are  still  ready 
and  willing,  to  fulfill  said  agreement,  and 
that  on  November  9,  1904,  at  Roswell,  N.  M., 
they  tendered  to  defendant  the  balance  $1,- 
000  of  said  purchase  money,  and  requested  a 
conveyance  to  the  real  estate,  but  defendant 
refused  and  still  refuses  to  execute  and  de- 
liver same  to  plaintiffs.  Plaintiffs  claim  dam- 
ages In  the  sum  of  $2,800.  To  the  complaint 
the  defendant  demurred,  which  demurrer  was 
sustained  by  the  court,  and,  plaintiffs  elect- 
ing to  stand  on  their  demurrer,  the  cause  was 
dismissed.  Motion  for  rehearing  was  filed 
and  overruled,  and  an  appeal  to  the  Supreme 
Court  was  granted. 

Alexander  J.  Nlsbet  and  D.  D.  Temple,  for 
appellants.  Richardson,  Reid  &  Hervey,  for 
appellee. 

MILLS,  C.  J.  (after  stating  the  facts  as 
above).  To  the  complaint  filed  in  this  case 
the  defendant  demurred,  and  the  principal 
ground  relied  on  In  the  demurrer  is  the  stat- 
ute of  frauds,  defendant  claiming  that  the 
complaint  shows  on  its  face  that  the  entire 
contract  sued  on,  and  which  concerned  the 
transfer  of  lands,  was  not  In  writing,  as  the 
complaint  sets  out  that  a  verbal  alteration 
was  made  in  the  terms  of  the  written  con- 
tract by  which  the  time  for  the  payment  of 
the  second  installment  of  the  purchase  price 
was  extended,  and  that  the  complaint  does 
not  show  that  there  was  any  consideration  for 
the  extension  of  the  time  of  such  payment. 
After  argument  the  demurrer  was  sustained, 
and,  plaintiffs  refusing  to  plead  further,  al- 
though time  was  given  them  so  to  do,  the 
action  was  dismissed. 

This  court  has  held  that  the  statute  of 
frauds,  being  general  in  its  nature  and  not 
local  to  England,  and  forming  a  part  of 
the  common  law,  is  in  force  in  this  territory. 
Childers  v.  Talbott,  4  N.  M.  336,  16  Pac.  275. 

As  in  this  case  the  plaintiffs  have  only 
asked  for  monetary  damages,  and  not  for  any 
equitable  relief,  prior  to  the  introduction  of 
the  reformed  system  of  pleading,  the  demur- 
rer was  undoubtedly  well  taken,  for  the  Su- 
preme Court  of  the  United  States  has  an- 
nounced the  doctrine  to  be  that  in  common- 
law  cases,  "a  written  contract  within  the 
statute  of  frauds  cannot  be  varied  by  any 
subsequent  agreement  of  the  parties  unless 
such  new  agreement  is  also  in  writing." 
Emerson  v.  Slater,  22  How.  (U.  S.)  28,  16 
L.  Ed.  360;  Swain  v.  Seamens,  9  Wall.  (U. 
S.)  254,  19  L.  Ed.  554. 

It  is  also  a  well-settled  rule  that  courts 
of  equity  are  as  much  bound  by  the  statute 
of  frauds  as  courts  of  law,  and  that  they 
cannot  specifically  enforce  contracts  embrac- 


ed by  the  statute  any  more  than  courts  of 
law  can  give  damages  for  their  nonperform- 
ance. But  courts  of  equity  have  always  been 
clothed  with  the  salutary  power  of  prevent- 
ing fraud,  or  affording  positive  relief  against 
its  consequences;  and  this  power  they  have 
not  hesitated  to  exercise  by  compelling  the 
specific  execution  of  a  verbal  contract  to 
which  the  provisions  of  the  statute  of  frauds 
apply,  where  the  refusal  to  exercise  it  would 
amount  to  practicing  a  fraud.  Browne  on 
Statute  of  Frauds  (5th  Ed.)  §  437. 

This  case  seems  to  us  to  come  within  the 
rule  as  laid  down  in  Cheney  v.  Llbby,  134  U. 
S.  68,  10  Sup.  Ct.  498,  33  L.  Ed.  818,  where 
the  court  says :  "But  there  are  other  princi- 
ples, founded  in  justice,  that  must  control 
the  decision  of  the  present  case.  Even  where 
time  is  made  material,  by  express  stipula- 
tion" (and  in  the  case  at  bar  such  Is  not  the 
case),  "the  failure  of  one  of  the  parties  to 
perform  a  condition  within  the  particular 
time  limited  will  not  in  every  case  defeat  his 
right  to  specific  performance,  If  the  condi- 
tions be  subsequently  performed,  without  un- 
reasonable delay,  and  no  circumstances  have 
intervened  that  would  render  It  unjust  or  in- 
equitable to  give  such  relief.  The  discretion 
which  a  court  of  equity  has  to  grant  or  re- 
fuse specific  performance,  and  which  is  al- 
ways exercised  with  reference  to  the  circum- 
stances of  the  particular  case  before  it  (Hen- 
nessey v.  Woolworth,  128  U.  S.  438,  442,  9 
Sup.  Ct.  109,  32  L.  Ed.  500),  may,  and  of 
necessity  must  often,  be  controlled  by  the 
conduct  of  the  party  who  bases  his  refusal  to 
perform  the  contract  upon  the  failure  of  the 
other  party  to  strictly  comply  with  its  con- 
ditions (Seton  v.  Slade,  7  Ves.  265,  279 ;  Levy 
v.  Llndo,  3  Merivale,  81,  84 ;  Hudson  v.  Bart- 
ram,  3  Madd.  440,  447;  Lllley  v.  Fifty  As- 
sociates, 101  Mass.  432,  435;  Potter  v.  Tut- 
tle,  22  Conn.  512,  519.  See,  also,  Ahl  v. 
Johnson,  20  How.  [U.  S.]  511,  518,  15  L.  Ed. 
1005)." 

Believing  that  this  Is  a  case  of  which  a 
court  administering  equitable  relief  should 
take  cognizance,  provided  it  can  do  so  under 
the  pleadings,  we  will  now  proceed  to  brief- 
ly examine  the  complaint,  to  ascertain  wheth- 
er or  not  it  sets  up  such  a  cause  of  action  as 
would  warrant  the  court  to  disregard  the 
statute  of  frauds  In  order  to  prevent  a  fraud. 
In  this  territory  the  practice  is  no  longer 
controlled  by  the  common-law  forms,  for  un- 
der our  Code  of  Civil  Procedure  (section 
2685,  Comp.  Laws  1897)  there  Is  but  one 
form  of  civil  action,  and  a  plaintiff  may 
unite  in  the  same  complaint  several  causes 
of  action,  both  legal  and  equitable.  In  other 
words,  under  the  reformed  system  of  plead- 
ings which  our  Legislature  has  adopted,  liti- 
gants are  given  the  relief  which  the  facts  in 
the  pleadings  show  them  to  be  entitled  to  In 
one  action,  whether  the  relief  Is  equitable  or 
legal,  or  both. 

The  defendant  demurred  to  the  complaint, 
and  thus  admitted  the  truth  of  everything 
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contained  in  It  which  is  well  pleaded,  so 
we  must  of  necessity  examine  the  complaint 
to  see  if  It  sets  up  a  cause  of  action  which 
Is  good  either  in  law  or  equity.  It  Is  imma- 
terial that  the  prayer  for  relief  only  asks  for 
a  judgment  for  monetary  damages,  for  It 
Is  not  the  prayer  that  the  court  looks  to,  but 
the  facts  as  they  appear  In  the  body  of  the 
complaint.  Some  courts  have  gone  so  far  as 
to  hold  that  under  the  reformed  system  of 
pleading  a  complaint  is  good  without  any 
prayer  for  relief,  and  it  now  seems  to  be  the 
well-settled  doctrine  that  If  a  plaintiff  has 
set  forth  facts  constituting  a  cause  of  action, 
and  entitling  him  to  some  relief,  either  legal 
or  equitable,  his  action  shall  not  be  dismiss- 
ed because  he  has  misconceived  the  nature  of 
his  remediable  right  and  has  asked  for  a 
legal  remedy  when  It  should  have  been  equit- 
able, or  for  an  equitable  remedy  when  It 
should  have  been  legal.  In  Emery  v.  Pease, 
20  X.  Y.  62.  the  complaint  set  out  facts  which 
entitled  the  plaintiff  to  an  accounting,  but 
did  not  ask  for  one.  It  did  not  aver  any 
settlement,  nor  ascertain  balance  due,  and 
demanded  judgment  for  a  sum  certain.  On 
the  trial  the  case  was  dismissed,  on  the 
ground  that  it  did  not  set  forth  facts  suffi- 
cient to  constitute  a  cause  of  action.  Corn- 
stock.  J.,  after  stating  the  old  rule  by  which 
the  action  would  have  been  properly  dismiss- 
ed, proceeds:  "In  determining  whether  an 
action  will  lie.  the  courts  are  to  have  no  re- 
gard to  the  old  distinction  between  legal  and 
equi table  remedies.  Those  distinctions  are 
expressly  abolished.  A  suit  does  not,  as 
formerly,  fail  because  the  plaintiff  has  made 
mistake  as  to  the  form  of  the  remedy.  If 
the  case  which  he  states  entitled  him  to  any 
remedy,  either  legal  or  equitable,  his  com- 
plaint Is  not  to  be  dismissed  because  he  has 
prayed  for  a  judgment  to  which  he  is  not  en- 
titled." The  rule  Is  tersely  and  accurately 
stated  in  Grain  v.  Aldrich,  38  Cal.  514-520, 
99  Am.  Dec.  423,  where  the  court  says :  "Le- 
gal and  equitable  relief  are  administered  in 
the  same  form  and  according  to  the  same 
general  plan.  A  party  cannot  be  sent  out  of 
court  merely  because  his  facts  do  not  entitle 
him  to  relief  at  law,  or  merely  because  he  Is 
not  entitled  to  relief  In  equity,  as  the  case 
may  be.  He  can  be  sent  out  of  court  only 
when  upon  his  facts  he  is  entitled  to  no  re- 
lief, either  in  law  or  In  equity."  This  doc- 
trine is  held  in  nearly  all  the  states  where 
codes  of  procedure  or  practice  acts  have  been 
adopted,  and  is  the  general  rule.  Pomeroy, 
Code  Remedies  (4th  Ed.)  §  11,  note  1.  The 
complaint  alleges  that  "at  the  same  time  and 
places  set  out  In  the  written  contract  •  •  * 
the  defendant  entered  into  and  made  a  sub- 
sequent oral  contract  extending  for  the  pe- 
riod of  five  days  the  time  in  which  to  make 
the  second  payment  of  $200" ;  that  on  Au- 
gust 20,  1904,  plaintiffs  paid  the  defendant 
the  further  sum  of  $100  to  apply  on  the  con- 
tract, and  on  August  31,  1904,  were  ready 
and  willing  to  pay  the  remaining  $100,  but 


that  defendant  absented  himself  from  his 
usual  place  of  business  in  Roswell,  and  re- 
mained absent  for  some  time,  thereby  defeat- 
ing said  payment  at  that  tlnre.  A  tender  of 
the  balance  of  the  purchase  price  is  also  al- 
leged. As  above  remarked,  the  demurrer  ad- 
mits the  truth  of  everything  in  the  complaint 
which  is  well  pleaded.  It  admits  the  pay- 
ments of  $100  on  August  11,  1904,  and  a  sim- 
ilar amount  on  August  20,  1904,  before  any 
of  the  secoud  payment  became  due;  it  ad- 
mits that  the  time  of  the  second  payment 
was  orally  extended,  as  alleged  In  the  com- 
plaint, and  that  defendant  absented  himself 
from  his  usual  place  of  business  in  Roswell, 
"and  remained  absent  for  some  time,  thereby 
defeating  said  payment  at  that  time." 

It  Is  evident  that  the  facts  as  set  out  in 
the  complaint  and  admitted  by  the  demurrer 
are  such  that  a  court  of  equity  In  order  to 
prevent  a  fraud  will  take  jurisdiction  of  this 
cause,  take  proofs,  and,  if  the  facts  warrant 
it,  order  a  specific  performance  of  the  con- 
tract, or,  in  lieu  thereof,  award  plaintiffs 
damages,  or,  If  the  plaintiffs  fail  in  their 
proof,  enter  a  judgment  in  favor  of  defend- 
ant. 

For  the  reasons  given  above,  the  cause  is 
reversed  and  remanded  to  the  district  court 
of  Chaves  county  for  further  proceedings  in 
accordance  with  this  opinion,  and  it  is  so  or- 
dered. 

MeFIE,  ABBOTT,  and  MAXN.  JJ.,  concur. 
PARKER.  J.,  dissents.  POPE,  J.,  having 
heard  this  case  below,  took  no  part  in  this  de- 
cision. 


(14  N.M.  341) 

In  re  GEXTZS  ESTATE. 

GAMMON  v.  GALLES. 

(Supreme  Court  of  New  Mexico.    Jan.  13, 
1908.) 

Appeal— Fbom  Probate  Covbt— Final  Ob- 
der. 

An  appeal  does  not  lie  from  a  probate  court 
to  the  district  court,  except  from  a  final  order, 
decision,  or  judgment. 

TEd.  Xote. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §§  329-343.] 

(Syllabus  by  the  Court.) 

Error  to  District  Court,  Sierra  County ;  be- 
fore Justice  Frank  W.  Parker. 

In  the  matter  of  the  estate  of  J.  E.  Gentz. 
Action  by  Willie  E.  Gammon  against  Louis  W. 
Galles.  From  the  judgment,  Gammon  appeal- 
ed to  the  district  court,  and  from  a  judgment 
dismissing  the  appeal  he  brings  error.  Af- 
firmed. 

A.  N.  Elliott,  for  plaintiff  in  error.  Mark 
B.  Thompson,  for  defendant  in  error. 

MANN,  J.  It  Is  conceded  by  counsel  for  the 
plaintiff  in  error  that  the  order  from  which 
plaintiff  in  error  attempted  to  appeal  to  the 
district  court  of  Sierra  county  was  merely  an 
interlocutory  order,  but  counsel  contends  that 
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under  section  40,  c.  81,  p.  158,  Sess.  Laws 
1901,  appeals  from  such  orders  were  author- 
ized by  the  Legislature. 

Prior  to  the  enactment  of  chapter  81,  supra, 
this  court  held  in  the  case  of  Territory  ex  rel. 
Lee  v.  Hubbell,  9  X.  M.  500,  58  Pac.  344,  that 
an  appeal  did  not  lie  from  a  merely  Interloc- 
utory order  of  the  probate  court,  and  such  is 
still  undoubtedly  the  law,  unless  there  is  an 
express  statutory  authority  for  such  appeals. 
Section  40,  c.  81,  p.  158,  Sess.  Laws  1901,  reads 
as  follows:  "That  any  person  aggrieved  by 
any  decision  of  any  probate  court  of  any  coun- 
ty in  this  territory,  may  appeal  to  the  district 
court  of  the  county  in  which  such  decision 
may  be  rendered,  by  filing  within  ninety  days 
of  the  rendering  of  any  such  decision  with  the 
clerk  of  such  probate  court  a  motion  praying 
such  appeal  and  a  bond,  with  two  or  more 
sureties,  conditioned  that  such  appellant  shall 
prosecute  his  said  appeal  with  diligence  and 
effect,  and  pay  all  costs  of  such  appeal  as  shall 
lawfully  be  adjudged  against  him ;  and  there- 
upon It  shall  be  the  duty  of  such  probate  clerk 
to  prepare  and  forthwith  transmit  to  the  dis- 
trict court  of  said  county  all  such  papers  and 
copies  of  all  such  records  as  such  appellant 
shall  In  writing  designate  as  necessary  to  be 
considered  upon  said  appeal,  and  upon  the  re- 
ceipt by  the  clerk  of  said  district  court  of  said 
papers  from  said  probate  clerk,  the  clerk  of 
said  district  court  shall  docket  said  appeal 
and  papers  as  a  cause  in  said  district  court 
and  thereafter  said  appeal,  so  docketed  as 
aforesaid,  shall  be  tried  de  novo  and  deter- 
mined In  said  district  court  as  other  causes 
are  therein  tried  and  determined:  Provided, 
that  this  section  shall  not  affect  any  proceed- 
ing or  proceedings  now  provided  by  law  for 
the  review  In  the  district  court  of  any  deci- 
sion of  any  probate  court  upon  the  approval 
or  disapproval  of  any  last  will  or  testament" 
"In  some  jurisdictions  appeals  from  enumerat- 
ed Interlocutory  orders  are  authorized  by  stat- 
ute; but,  as  such  appeals  are  the  creation  of 
statute,  they  cannot  be  extended  by  implica- 
tion, and  will  only  lie  when  expressly  author- 
ized." 2  Cyc,  and  cases  cited;  Sutherland 
on  Statutory  Construction,  §§  393,  394. 

It  will  be  observed  that  the  statute  in  ques- 
tion does  not  enumerate  any  Interlocutory  or- 
ders or  decisions  of  the  probate  court  from 
which  appeals  may  be  taken,  but  merely  pro- 
vides that  any  person  aggrieved  by  any  deci- 
sion of  any  probate  court  in  any  county  may 
appeal  to  the  district  court  of  the  county  in 
which  the  decision  is  rendered  by  following 
the  regulations  therein  laid  down.  Nowhere 
in  the  statute  does  it  appear  that  the  Legis- 
lature had  in  mind  an  enlargement  of  the  ap- 
pellate jurisdiction  of  the  district  courts  to  in- 
clude interlocutory  orders  or  decisions  of  the 
probate  court.  In  fact,  it  affirmatively  ap- 
pears that  only  a  regulation  of  the  mode  of 
taking  appeals  was  being  provided.  Already 
the  district  court  had  appellate  Jurisdiction 
over  the  probate  courts  under  section  900, 
Comp.  Laws  1897,  and  this  act  (section  40,  c 


81,  p.  158,  Laws  1901)  did  not  attempt  to  re- 
peal section  900,  Comp.  Laws,  but  merely  pro- 
vided a  method  of  taking  the  appeals  therein 
provided  for,  and  under  which  this  court  had 
held  in  Territory  ex  rel.  Lee  v.  Hubbell,  su- 
pra, that  appeals  from  interlocutory  orders  of 
probate  courts  did  not  lie.  It  was  said  in 
Northpolnt  C.  I.  Co.  v.  Utah  &  Salt  Lake  Ca- 
nal Co.,  14  Utah,  155,  46  Pac  824,  and  quot- 
ed by  this  court  with  approval  in  Jung  v.  Mey- 
er, 11  N.  M.  378,  68  Pac  933:  "It  would  be 
presuming  too  much  to  say  that  the  framers 
of  the  Constitution  were  fearful  that  the  Leg- 
islature would  enact  laws  preventing  appeals 
from  final  judgments,  and  that,  therefore,  this 
provision  was  inserted  giving  a  guarantee  of 
the  right  of  appeal  from  final  judgments,  thus 
leaving  to  the  Legislature  the  right  to  enact 
laws  allowing  appeals  from  Interlocutory  or- 
ders. Especially  is  this  so  when  we  consider 
the  fact  that  nearly  every  state  In  the  Union 
allows  appeal  from  final  Judgments  and  re- 
stricts or  prohibits  appeal  from  interlocutory 
orders  as  being  against  the  policy  of  the  law. 
The  framers  of  the  Constitution  could  not 
have  anticipated  that  the  Legislature  would 
do  an  unreasonable  thing,  and  thus  take  away 
the  right  of  appeal  from  a  final  judgment 
when  the  right  has  grown  to  be  almost  inher- 
ent, and  yet  use  words  sufficient  to  authorize 
it  to  do  that  which  In  most  states  is  consid- 
ered questionable  and  by  eminent  writers  to 
be  against  the  policy  of  the  law." 

It  will  be  observed  that  section  3305  of  the 
Compiled  Laws,  providing  for  appeals  from 
justices  of  the  peace  to  the  district  court,  is 
in  almost  the  identical  language  of  the  section 
in  question.  It  reads  that:  "Any  person  ag- 
grieved by  any  judgment  rendered  by  any  jus- 
tice, may  appeal,"  etc.,  "to  the  district  court  of 
the  county  where  the  same  was  rendered." 
Yet  it  would  hardly  be  contended  that  an  or- 
der of  a  justice  of  the  peace  dissolving  an  at- 
tachment or  quashing  a  service  merely  inter- 
locutory in  its  nature  would  be  appealable  un- 
der that  statute.  True,  section  40,  c.  81,  p. 
158,  Laws  1901,  uses  the  word  "decision,"  in- 
stead of  "Judgment,"  as  in  section  3305,  supra, 
but  in  the  sense  It  is  here  used  the  meaning 
is  the  same.  13  Cyc  427,  and  cases  cited.  1 
Bouvier  (Rawles'  Revision)  517. 

The  judgment  of  the  district  court  dismiss- 
ing the  appeal  was  right,  and  is  affirmed. 

MILLS,  C.  J.,  and  McFIB.  POPE,  and  AB- 
BOTT, J.T.,  concur.  PARKER.  J.,  having 
heard  the  cause  below,  did  not  sit. 


(14  N.M.  375) 
McKENZIE  v.  KING. 

(Supreme  Court  of  New  Mexico.    Jan.  17, 
1908.) 

1.  Evioence  —  Documentary.  Evidirc  e— 
Books  of  Account. 

Section  3031  of  the  Compiled  Laws  of  New 
Mexico  of  1897  supplemented  the  law  governing 
the  introduction  or  books  of  account  in  evi- 
dence, but  did  not  destroy  or  wholly  supersede 
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it,  and  the  conditions  imposed  by  it  do  not  ap- 
ply to  books  kept  by  a  clerk  of  the  one  in  whose 
business  they  were  kept,  if  such  clerk  is  pro- 
duced as  a  witness  and  testifies  that  he  made 
the  entries  in  the  account  offered  in  evidence 
as  bookkeeper  in  the  regular  course  of  business 
and  substantially  at  the  time  of  the  transac- 
tions recorded. 

[Ed.  Note— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §§  1G28-1G40.] 

2.  Appeal  — Review  — Objections  to  Evi- 
dence. 

This  court  will  not  ordinarily  reverse  the 
judgment  of  a  trial  court  for  error  in  the  ad- 
mission of  evidence,  unless  the  objection  made 
to  its  admission  at  the  trial  was  well  founded, 
although  on  other  grounds  it  might  have  bees 
inadmissible. 
(Syllabus  by  the  Conrt.) 

Appeal  from  District  Court,  Union  County; 
before  Chief  Justice  William  J.  Mills. 

Action  by  John  Kiug  against  Alexander 
McKenzle.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

This  is  an  action  on  a  promissory  note 
given  by  the  defendant,  McKenzle,  here  the 
appellant,  to  the  firm  of  H.  J.  Collins  &  Co., 
September  18,  1901,  payable  December  1,  1901. 
At  the  time  when  the  note  was  given,  the 
plaintiff,  King,  here  the  appellee,  was  a  mem- 
ber of  the  firm  of  U.  J.  Collins  &  Co.,  which 
was  dissolved  November  23, 1901.  The  plain- 
tiff alleged  the  making  of  the  note  to  Collins 
<fc  Co.,  that  It  was  transferred  to  him  with 
the  other  property  of  that  firm  November  23, 
1901,  and  had  not  been  paid.  The  defendant 
admitted  the  making  of  the  note  to  Collins 
&  Co.,  but  alleged  that  he  paid  it  October  28, 
1901,  to  Collins,  the  other  member  of  the  firm, 
aud  that  if  it  was  transferred  to  the  plain- 
tiff, which  he  did  not  admit,  it  was  with  full 
knowledge  on  the  plaintiff's  part  that  it  had 
already  been  paid.  The  case  was  tried  with 
a  jury  at  the  March,  1900,  term  of  the  dis- 
trict court  of  Union  county,  and  a  verdic' 
was  rendered  for  the  plaintiff.  A  motion  for 
a  new  trial  was  made  aud  overruled  and 
judgment  entered  on  the  verdict,  from  which 
the  defendant  appealed. 

Chnrles  A.  Sploss  and  S.  B.  Davis,  Jr.,  to: 
appellant.   J.  Leahy,  for  appellee. 

ABBOTT,  J.  (after  stating  the  facts  as 
above).  In  the  brief  for  the  appellant  but 
two  of  the  errors  assigned  in  his  behalf  are 
discussed,  and  only  those  need  be  considered. 

The  first  is  the  admission  of  evidence  of 
certain  entries  in  the  ledger  of  H.  J.  Collins 
&  Co.,  relating  to  the  account  between  said 
firm  and  the  defendant;  the  contention  of  the 
appellant  being  that  it  was,  in  effect,  the  ad- 
mission of  the  plaintiff's  books  of  account, 
and  that  the  statute  requirements  for  such 
admission  had  not  been  met.  Even  If  the 
contention  for  the  appellee  be  sound  that 
the  entries  objected  to  were  offered  to  cor- 
roborate the  testimony  of  the  bookkeeper, 
Gay  lord,  that  no  interest  had  been  paid  on 
the  note,  and  not  for  the  purposes  covered  by 
the  statute,  and  so  were  not  subject  to  the 


conditions  Imposed  by  It,  yet  we  prefer  to 
deal  with  the  question  broadly,  and  declare 
what  seems  to  us  to  be  the  rational  and 
necessary  meaning  of  the  important  statute 
in  question.  Section  3031  of  the  Complied 
Laws  of  1897.  It  provides  that  "the  books 
of  account  of  any  merchant,  shopkeeper,  etc., 
may  be  admitted  in  evidence  as  proof  of  such 
accounts  upon  the  following  conditions: 
First.  That  he  kept  no  clerk  or  else  the  clerk 
is  dead  or  inaccessible.  Second.  Upon  proof, 
the  party's  oath  being  sufficient,  that  the  book 
tendered  Is  the  book  of  original  entries. 
Third.  Upon  proof,  by  his  customers,  that  he 
usually  kept  correct  '  books.  Fourth.  Upon 
Inspection  by  the  court  to  see  if  the  books 
are  free  from  any  suspicion  of  fraud."  The 
contention  for  the  appellant  is  that  these 
four  conditions  must  in  all  cases  "be  com- 
piled with  before  books  of  account  can  be 
admitted  In  evidence  in  this  territory";  that 
is,  that  the  statute  superseded  whatever  law 
theretofore  existed  on  the  subject  That  there 
are  expressions  In  opinions  by  this  court 
which  lend  support  to  that  claim  cannot  be 
denied;  but  we  think  that,  so  far  as  they 
have  come  to  our  notice,  they  were  inadver- 
tent, and  not  essential  to  the  conclusions 
reached  in  the  decisions  in  which  they  occur. 
The  argument  for  the  appellant  as  to  the  ap- 
plicability of  the  first  condition  in  the  case 
at  bar  leads  to  a  conclusion  so  manifestly 
against  reason  that  we  are  forced  to  question 
the  soundness  of  its  premises.  "There  is  no 
proof  that  II.  J.  Collins  &  Co.  kept  no  clerk. 
In  fact,  the  proof  is  exactly  to  the  contrary, 
that  the  firm  did  keep  a  clerk  who  was 
present  and  testified;"  and  thereby  the  con- 
tention is  the  book  was  rendered  inadmissi- 
ble. This  is  on  the  assumption  that  the 
statute  contains  the  entire  law  of  New  Mex- 
ico on  the  subject.  To  so  hold  would  be  to 
say  that  the  best  kept  and  most  reliable 
books  of  account  In  the  territory  cannot  be 
used  in  evidence  solely  because  those  who 
were  employed  to  keep  them  because  of  their 
skill,  who  have  no  interest  in  the  litigation  in 
which  it  is  sought  to  use  the  books,  are  pres- 
ent or  obtainable  as  witnesses,  while  books 
unsklllfully  kept  by  the  parties  to  the  litiga- 
tion themselves  may  be  introduced  In  evi- 
dence. Such  an  intention  could  not  be  Im- 
puted to  the  Legislature,  unless  it  is  clearly 
necessary.  An  examination  of  the  statute 
itself  and  of  the  law  on  the  subject  as  it 
was  when  the  statute  was  enacted  relieve  us 
of  that  necessity.  The  statute  is  not  in 
terms  exclusive.  It  provides  that  books  of 
account  may  be  admitted  in  evidence  on  cer- 
tain conditions,  but  not  that  they  shall  be  ad- 
mitted only  on  those  conditions.  That  It  was 
designed  to  supplement,  and  not  to  abolish 
the  rule  of  law  that  already  existed,  is  in 
accord  with  the  principle  of  construction 
usually  applied  in  such  cases.  Wigmore  on 
Evidence,  5  1520;  Lewis'  Suth.  Stat.  Con.  H 
267,  487.   And,  as  we  have  seen,  the  adop- 
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tion  of  the  opposite  view  of  its  meaning 
would  lead  to  a  manifest  absurdity.  At  the 
time  the  statute  was  enacted  It  had  "long 
been  the  common-law  rule  that  entries  made 
in  the  regular  course  of  business  in  shop 
books,  by  the  clerk  or  agent  of  a  person,  are, 
with  proper  restrictions,  admissible  in  evi- 
dence after  the  death  of  such  clerk  on  proof 
of  his  handwriting,"  and  this  has  been  ex- 
tended by  the  general  practice  of  the  Amer- 
ican courts  to  the  admission  of  such  entries 
during  the  life  of  the  person  who  made  them 
when  authenticated  by  his  oath.  This  has 
been  done  sometimes  on  the  ground  of  neces- 
sity, and  sometimes  on  the  view  that  the  en- 
tries are  a  part  of  the  acts  they  purport  to 
record;  in  other  words,  a  part  of  the  res 
gestse.  Jones  on  Evidence,  §  582;  1  Green- 
leaf  on  Evidence  (12th  Ed.,  1806)  8  117  et  seq. 
Wigmore,  5  1560,  however,  declares  that  the 
modern  and  sound  basis  of  admission  of 
such  entries  is  that  they  are  the  records  of 
past  recollections.  To  be  such,  they  must,  of 
course,  have  been  made  when  the  one  who 
made  them  did  have  the  knowledge  on  which 
they  were  based,  not  necessarily,  for  In- 
stance, of  an  actual  sale  made  in  a  great 
mercantile  establishment,  but  of  the  fact 
that  such  a  sale  was  reported  to  him  by  one 
whose  business  it  was  to  make  and  report 
such  sales  in  the  course  of  his  employment 
there,  and  that  he,  the  bookkeeper,  made  the 
entry  in  the  course  of  his  employment  at  the 
time.  Obviously  it  is  Impossible  that  any  one 
should  remember  for  any  great  length  of 
time  more  than  an  inconsiderable  fraction 
of  the  transactions  which  occur  in  the  im- 
mense business  houses  of  to-day,  and  the  doc- 
trine advanced  by  the  learned  author  we 
have  quoted  commends  Itself  to  us  as  sound 
In  theory  and  necessary  In  practice.  The 
general  removal  in  this  country  of  the  dis- 
qualification to  testify  in  his  own  behalf  of 
a  party  to  a  suit  had  the  effect  of  allowing 
the  introduction  In  evidence  of  his  books  kept 
by  himself  on  the  same  ground  on  which 
those  kept  for  him  by  his  clerk  were  ad- 
mitted. That  proved  to  be  open  to  serious 
objections.  Such,  then,  having  been  the  state 
of  the  law,  the  purpose  of  such  statutes  as 
that  under  consideration  becomes  obvious. 
For  one  who  would  produce  books  of  account, 
kept  in  the  regular  course  of  his  business  by 
a  clerk  who  was  present  to  testify  to  the  en- 
tries he  had  made,  the  law  remained  as  it 
was;  but,  if  he  offers  in  evidence  merely  the 
books  without  the  testimony  of  a  clerk  who 
kept  them,  he  must  conform  to  the  conditions 
prescribed  by  the  statute,  and  prove  that  he 
had  no  clerk,  or,  If  he  kept  one,  that  he  can- 
not be  produced  as  a  witness.  He  must  also 
prove  by  his  customers  that  he  usually  kept 
correct  books,  and  the  court  must  be  satis- 
fied upon  inspection  of  the  books  that  they 
are  free  from  any  suspicion  of  fraud.  The 
provision  for  proof  that  the  book  tendered  Is 
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the  book  of  original  entry  made  no  substan- 
tial change  in  the  law  as  it  then  was.  In 
the  case  at  bar  the 'witness  Gaylord  testified 
that  he  kept  the  account  which  was  admitted 
in  evidence  as  bookkeeper  for  the  firm  of  H. 
J.  Collins  &  Co.,  and,  after  Its  dissolution, 
for  the  plaintiff. 

The  defendant  offered  In  evidence  two  re- 
ceipts from  said  firm  which  he  claimed  had 
a  bearing  on  the  Issues  between  the  parties. 
The  entries  which  were  admitted  in  evidence 
tended  to  explain  those  receipts  and  some  of 
them  related  directly  to  the  note  in  suit.  We 
think  there  was  no  error  In  admitting  the  ac- 
count. 

It  is  objected  in  the  brief  for  the  appellant, 
although  that  question  was  not  very  clearly 
raised  at  the  trial,  that  the  ledger  containing 
the  account  in  question  was  not  a  book  of 
original  entry*.  It  appeared  that  the  entries 
which  were  especially  in  point  were  copied 
into  the  ledger  from  loose  slips  of  paper  on 
which  they  were  originally  made  in  dupli- 
cate, and  that  the  slips  retained  by  the  plain- 
tiff or  his  firm  had  been  destroyed  by  fire. 
As  to  those  entries,  the  ledger  was  a  book  of 
original  entry  within  the  meaning  of  the  law. 
Jones  on  Evidence,  §  584. 

The  appellant  further  claims  that  the  trial 
court  erred  in  refusing  to  strike  out  as  hear- 
say the  testimony  of  a  witness  for  the 
plaintiff,  O.  T.  Toombs,  who  acted  as  attorney 
in  the  matter  of  the  dissolution  of  the  firm 
of  Collins  &  Co.,  that  he  saw  the  note  in 
question  on  the  list  of  the  property  of  the 
firm  which  had  been  prepared  for  the  purpose 
of  enabling  the  partners  to  make  a  "give  or 
take"  offer.  The  objection  made  to  the  ad- 
mission of  the  evidence  at  the  time  It  was 
offered  was  that  it  was  not  "material,"  and 
the  appellant  cannot  now  be  allowed  to  sub- 
stitute a  different  objection.  Coleman  v. 
Bell,  4  N.  M.  21,  27,  12  Pac.  657;  Lamy  v. 
Catron,  5  N.  M.  373,  380,  23  Pac.  773;  Coler 
v.  Board  of  County  Commissioners,  6  N.  M. 
88,  115,  27  Pac.  619;  Pearce  v.  Strickler,  9 
N.  M.  467,  471,  54  Pac.  748. 

Under  the  pleadings  in  the  case,  it  was  In- 
cumbent on  the  plaintiff  to  prove  that  the 
note  had  been  transferred  to  him  by  Collins 
&  Co.,  and  that  he  was  the  sole  owner  of  it  at 
the  time  suit  was  brought  He  testified  that, 
when  he  took  over  the  property  of  Collins  & 
Co.,  November  23,  1901,  the  note  was  there, 
and  was  examined  as  a  part  of  the  property, 
and  was  then  delivered  to  him  either  by  Col- 
lins, or  by  Toombs,  as  his  attorney.  If  the 
note  was  listed,  as  Toombs  testified  it  was, 
that  certainly  tended  to  corroborate  the 
plaintiff  on  a  material  question. 

The  judgment  of  the  district  court  Is  af- 
firmed. 

POPE,  PARKER,  McFIE,  and  MANN,  JJ., 
concur.  MILLS.  C.  J.,  having  heard  the  case 
below,  did  not  participate. 
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STEARNS-ROGER  MFG.  CO.  et  al.  v.  AZ- 
TEC GOLD  MIN.  &  MILL.  CO.  et  al. 

(Supreme  Court  of  New  Mexico.    Jan.  18, 
1908.) 

1.  Mechanics'  Liens— Evidence. 

Under  the  facts  disclosed  by  the  record,  it 
is  held  that  the  appellees  were  entitled  to  me- 
chanics' liens  for  the  material  furnished  and 
the  labor  performed  by  them,  respectively. 

2.  Same— Pbopebty  Subject. 

The  trial  court  did  not  err  in  holding  that 
the  lien  extended  to  the  Aztec  mine  as  well  as 
the  mill  site,  where  the  evidence  showed  the  ti- 
tle in  the  same  parties,  and  that  the  one  was 
necessary  for  the  convenient  use  and  occupa- 
tion of  the  other,  and  that  the  mill  and  mine 
were  connected  by  a  tramway,  the  mill  being 
used  and  capable  of  being  used  only  for  the  sole 
purpose  of  treating  the  ores  extracted  from  the 
mine,  under  our  statute  which  makes  it  the  duty 
of  the  trial  court  to  determine  upon  what 
amount  of  land  the  lien  attaches  in  rendering 
judgment. 

3.  Same  — Posting  Notice  — Lien  of  Mobt- 
gage. 

The  mortgagee  of  a  mortgage,  or  the  trustee 
and  cestuis  que  trust  of  a  trust  deed  in  the  na- 
ture of  a  mortgage,  have  no  such  interest  in  the 
real  estate  upon  which  a  mechanic's  lien  is 
claimed  as  to  compel  them  to  post  the  notice  re- 
quired under  section  222G.  Comp.  Laws,  where 
the  mortgage  or  trust  deed  was  given  and  duly 
recorded  as  required  by  law,  prior  to  the  time 
the  work  was  performed,  or  the  materials  com- 
menced to  be  furnished  for  which  the  mechan- 
ic's lien  is  claimed. 

4.  Same  —  Corporations  —  Notice  to  Mana- 
ges. 

Notice  to  the  general  manager  of  a  corpo- 
ration of  the  erection  of  improvements  upon 
the  lands  owned  by  it,  or  to  which  it  has  or 
claims  some  interest,  is  sufficient  notice  to  the 
corporation,  so  that  its  interest  will  be  subject 
to  a  mechanic's  lien  in  the  absence  of  the  post- 
ing of  the  notice  required  by  section  2226,  Comp. 
Laws  1897. 
(Syllabus  by  the  Court.) 

5.  Words  and  Phrases— "General  Mana- 
ger." 

A  "general  manager"  is  the  person  who  has 
the  most  general  control  of  the  affairs  of  a  cor- 
poration, with  knowledge  of  its  business  and 
property,  and  who  can  act  in  emergencies  on  his 
own  responsibility,  and  may  be  considered  the 
principal  officer. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  4,  pp.  8073-3074.] 

Appeal  from  District  Court,  Colfax  Coun- 
ty; before  Chief  Justice  William  J.  Mills. 

Action  by  the  Stearns-Roger  Manufactur- 
ing Company  and  others  against  the  Aztec 
Gold  Mining  &  Milling  Company  and  others. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.  Reversed,  and  decree  rendered. 

This  is  a  suit  brought  by  appellees  the 
Stearns-Roger  Manufacturing  Company,  a 
corporation  of  Denver,  Colo.,  and  one  Smith 
McKay,  also  of  Denver,  to  foreclose  certain 
mechanics'  liens  claimed  by  them  on  a  cer- 
tain mine  in  Colfax  county  known  as  the 
"Aztec  Mine"  and  the  mill  site  adjoining  said 
Aztec  mine,  together  with  the  mill  and  ma- 
chinery, tramway,  etc.,  In  and  about  said 
mine  and  mill.  The  Stearns-Roger  Company 
claims  a  lien  by  virtue  of  certain  materials 
and  machinery  furnished  by  it  to  the  Aztec 
Gold  Mining  &  Milling  Company  for  use  in 


said  mill  and  a  tramway  which  connects  said 
mill  and  the  working  shaft  of  the  Aztec  mine, 
while  McKay  claims  his  lien  by  reason  of 
labor  performed  and  furnished  by  him  in 
supervising  and  constructing  the  mill,  herein- 
before referred  to.  The  record  and  pleadings 
are  quite  voluminous,  but  the  principal  facts 
appearing  thereby  are  as  follows: 

The  Aztec  mine  and  the  adjoining  mill  site 
are  situated  on  the  Maxwell  land  grant,  and 
the  fee  to  an  undivided  seven-twelfths  inter- 
est hereto  is  in  said  company.  Some  time 
in  the  year  1884  the  Maxwell  Land  Grant 
Company  executed  a  lease  on  their  Interest 
In  said  Aztec  mine  to  one  Valentine  S.  Shel- 
by for  35  years.  The  remaining  five-twelfths 
of  the  Aztec  lode  or  mine  appears  to  have 
been  vested  In  James  Lynch  and  Thomas  B. 
Catron,  and  on  August  15,  1893,  Shelby, 
Lynch,  and  Catron,  who  then  appear  to  have 
been  the  joint  owners  of  the  lease  from  the 
Maxwell  Company  to  Shelby,  and  of  the  re- 
maining five-twelfths  of  the  fee,  conveyed 
the  same,  viz.,  the  undivided  five-twelfths  of 
the  Aztec  lode  or  mine  and  the  lease,  to  one 
Clinton  Butterfleld,  which  deed  was  duly  ac- 
knowledged and  recorded  in  the  same  month, 
and  on  the  same  day  Butterfleld  executed  a 
deed  of  trust  to  Henry  F.  Moote,  trustee  of 
Valentine  S.  Shelby,  James  Lynch,  and  Thom- 
as B.  Catron,  on  the  same  property  to  secure 
the  sum  of  $135,000,  as  shown  by  the  terms 
thereof.  This  deed  of  trust  was  duly  filed 
for  record  and  recorded  In  the  records  of  Col- 
fax county,  N.  M.,  August  16, 1893.  It  further 
appears  (although  the  deed  is  not  set  out  in 
the  record)  that  Butterfleld  in  some  manner 
transferred  and  conveyed  all  his  interest  In 
the  Aztec  mine  or  lode  to  the  Aztec  Gold  Min- 
ing &  Milling  Company  about  the  21st  of 
September,  1903.  As  the  deed  of  trust  from 
Butterfleld  to  Moore  is  of  vital  interest  in 
the  outcome  of  this  case,  we  set  It  out  in  full, 
as  follows: 

"This  indenture  made  this  fifteenth  day  of 
August,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ninety-three,  be- 
tween Clinton  Butterfleld,  of  the  county  of 
Arapahoe  and  state  of  Colorado,  party  of  the 
first  part,  and  Henry  F.  Moore,  of  Trinidad. 
Las  Animas  county,  Colorado,  trustee,  par- 
ty of  the  second  part,  witnesseth:  That  paid 
party  of  the  first  part,  for  and  in  considera- 
tion of  the  sum  of  one  dollar  to  him  in  hand 
paid  by  the  said  party  of  the  second  part, 
the  receipt  whereof  is  hereby  acknowledged, 
has  granted,  bargained  and  sold,  and  by 
these  presents  does  grant,  bargain,  sell  and 
convey  unto  said  party  of  the  second  part,  his 
heirs  and  assigns,  all  the  following  described 
real  estate  in  the  county  of  Colfax  and  ter- 
ritory of  New  Mexico,  to  wit:  The  undivided 
five-twelfths  (5/12)  part  of  that  certain 
mine,  quartz,  lode  or  lead  situate  on  the  east- 
ern slope  of  Baldy  Mountain,  near  the  head 
of  Ute  creek,  and  known  and  called  by  the 
name  of  the  Aztec  mine,  being  three  thou- 
sand feet  in  length  and  extending  in  direction 


Digitized  by  Google 


N.  M.) 


STEARNS-ROGER  MPG.  CO.  v.  AZTEC  GOLD  MIN.  k  MILL.  CO. 


707 


nearly  east  and  west,  as  far  as  can  be  as- 
certained without  an  exact  survey,  being  the 
same  lead  or  lode  discovered  by  Timothy 
Faley,  Mathew  Lynch  and  Mamey  Dougher- 
ty, and  extending  two  thousand  feet  on  the 
eastern  side  of  the  discovery  shaft  sunk  on 
said  lead  from  said  shaft  and  one  thousand 
feet  on  the  western  side  of  the  discovery 
shaft  from  said  shaft,  said  mine  and  quartz, 
lode  or  lend,  being  situate  and  lying  with- 
in the  limits  of  the  grant  and  tract  of  land 
formerly  known  and  called  the  Beaublen  and 
Miranda  grant,  and  now  better  known  and 
called  by  the  name  of  the  Maxwell  land 
grant,  together  with  all  the  dips,  spurs, 
angles  and  variations  thereof,  and  with  all 
the  rights  of  water,  timber  and  other  priv- 
ileges appertaining  and  belonging  thereto; 
also,  the  leasehold  estate  of  the  party  of  the 
first  part  in  and  to  the  undivided  seven- 
twelfths  (7/12)  of  said  mine  nnd  tract  of  land 
which  the  said  party  of  the  first  part  holds 
and  owns  by  virtue  of  an  assignment  of  that 
certain  deed  or  lease  made  and  executed  by 
the  Maxwell  Land  Grant  Company,  on  the 
lfith  day  of  July,  A.  D.  1884,  to  and  in  favor 
of  Valentine  S.  Shelby  for  the  period  of 
thirty-five  years  from  said  16th  day  of  July, 
1884.  together  with  the  reversion,  reversions, 
remainder  and  remainders,  rents,  issues  and 
profits  of  all  and  singular  the  said  premises 
and  every  part  and  parcel  thereof,  with  the 
appurtenances.  To  have  and  to  hold  unto  the 
said  party  of  the  second  part  his  heirs  and 
assigns  forever;  In  trust,  nevertheless,  to  the 
Intent  and  purpose  following,  to  wit: 

"Whereas,  the  said  Clinton  Butterfleld  has 
made,  executed  and  delivered  his  three  (3) 
certain  promissory  notes,  bearing  even  date 
herewith,  payable  to  Valentine  S.  Shelby, 
James  Lynch,  nnd  Thomas  B.  Catron,  or  or- 
der, for  the  sum  of  one  hundred  and  thirty- 
flve  thousand  dollars  ($135,000)  the  first  of 
said  notes  being  for  the  principal  sum  of 
fifteen  thousand  dollars  ($15,000)  and  payable 
on  or  before  January  15,  1804,  the  second  of 
the  notes  being  for  the  principal  sum  of 
fifty  thousand  dollars  ($50,000)  payable  on  or 
before  July  1, 1S94,  and  the  last  of  said  notes 
being  for  the  principal  sum  of  seventy  thou- 
sand dollars  ($70,000)  payable  on  or  before 
January  1,  1805,  with  Interest  thereon  in  the 
manner  following  to  wit :  On  said  first  note 
for  fifteen  thousand  dollars  ($15,000)  from 
July  1,  1803.  until  paid  at  the  rate  of  12  per 
cent,  per  annum,  on  said  note  for  fifty  thou- 
sand dollars  ($50,000)  from  date  until  Janu- 
ary 1st,  1804.  at  six  percent  (6%)  per  annum, 
and  after  January  1,  1804,  at  twelve  per 
cent.  (12%)  per  annum,  and  on  said  note  for 
seventy  thousand  dollars  ($70,000)  at  the  rate 
of  six  per  cent.  (G%)  per  annum  from  date 
until  July  1,  1804,  and  on  twenty  thousand 
dollars  ($20,000)  thereof  at  the  rate  of  twelve 
per  cent  (12%)  per  annum  from  January  1, 
1804,  and  with  Interest  upon  all  of  said  notes 
after  maturity  at  12  per  cent,  per  annum 
principal  and  Interest  payable  at  the  office  of 


the  Aztec  Gold  Mining  &  Milling  Company, 
Denver,  Colorado.  And  the  party  of  the  first 
part,  for  himself,  his  heirs  and  assigns, 
agrees  that  he  or  they  will,  on  or  before  the 
25th  day  of  each  and  every  month,  commen- 
cing with  the  month  of  September,  1803,  de- 
posit In  the  Colorado  National  Bank,  Denver, 
the  amount  of  the  net  earnings  of  said  mine 
for  the  then  preceding  month,  such  net  earn- 
ings to  Include  all  earnings  over  and  above 
the  cost  of  development,  maintenance,  opera- 
ation  and  all  necessary  improvements  placed 
upon  said  property  from  and  after  the  date 
when  the  party  of  the  first  part,  his  heirs 
and  assigns,  shall  take  possession  thereof 
and  It  being  agreed  that  such  Improvements 
shall  remain  upon  and  shall  become  part  and 
parcel  of  said  premises,  the  amount  of  such 
net  earnings,  when  as  received  by  said  bank 
shall  be  credited  and  applied  upon  said  note 
for  fifteen  thousand  dollars  ($15,000)  In  reduc- 
tion thereof,  and  In  order  to  enable  said  bank 
to  make  such  application  said  note  for  fifteen 
thousand  dollars  ($15,000)  shall  be  deposited 
In  said  bank  and  shall  be  held  by  It  until 
the  amount  of  said  net  earnings  shall  be  suffi- 
cient to  cancel  and  discharge  said  note, 
whereupon  It  shall  be  delivered  up  to  the  said 
party  of  the  first  part,  his  heirs  and  assigns. 
Provided,  however,  that  if  the  amount  of 
such  net  earnings  shall  not  have  been  suffi- 
cient to  cancel  such  note  on  or  before  the 
15th  day  of  March,  1804.  it  shall  then  be  de- 
livered up  to  the  said  Shelby,  Lynch  and 
Catron,  their  heirs  and  assigns. 

"Now,  therefore.  If  the  said  party  of  the 
first  part  shall  well  and  truly  pay  said  notes 
when  the  same  shall  l>eeome  due  nnd  payable 
according  to  their  tenor  and  effect,  with  Inter- 
est as  aforesaid,  then  this  indenture  shall  be- 
come void  and  of  no  effect  but  in  case  default 
be  made  in  the  payments  of  the  said  notes  or 
either  of  them  or  the  interest  thereon  or  any 
part  of  such  principal  or  interest,  then  the 
party  of  the  second  part  may  at  any  time 
thereafter  take  possession  of  said  property 
and  the  improvements  which  may  then  be 
thereon,  give  notice  by  advertisement  publish- 
ed once  each  week  for  four  successive  weeks 
In  one  weekly  newspaper  then  published  In 
said  county  of  Colfax,  and  In  one  weekly 
newspaper  published  in  the  city  of  Denver, 
Colorado,  that  he  will  sell  the  premises,  prop- 
erty and  improvements  therein  conveyed  by 
public  outcry,  at  a  day  and  hour  to  be  by  him 
fixed,  at  the  front  door  of  the  building  at  that 
time  used  as  a  courthouse  in  said  county  of 
Colfax,  and  territory  of  New  Mexico,  for  cash, 
to  the  highest  and  best  bidder,  and  thereupon 
shall  proceed  to  sell  the  same  according  to 
the  terms  of  such  notice,  and  shall  make,  exe- 
cute, acknowledge  and  deliver  to  the  pur- 
chaser at  such  sale  a  good  and  sufficient  deed 
In  fee  simple,  absolute,  conveying  the  herein- 
before described  premises,  without  liability, 
upon  such  purchaser  for  the  subsequeut  dispo- 
sition of  the  proceeds  of  such  sale,  provided, 
nevertheless,  that  no  sale  of  said  premises 
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■hall  be  made  by  reason  of  euch  default  In 
the  payment  of  said  notes  or  either  of  them 
or  the  interest  thereon,  until  ninety  (90)  days 
after  such  defaults  have  occurred;  and  out 
of  the  proceeds  of  such  sale,  the  said  trus- 
tee shall  pay,  first,  the  costs  incident  to  such 
notices,  sale  and  conveyance,  together  with 
a  reasonable  attorney's  fee;  second,  the 
amount  of  said  notes  and  interest  remaining 
unpaid  or  so  much  thereof,  as  such  proceeds 
shall  amount  to,  and  the  balance,  If  any,  he 
shall  pay  to  the  party  of  the  first  part,  his 
heirs  and  assigns.  In  case  of  default  in  the 
payment  of  any  one  or  more  of  said  notes  or 
the  interest  thereon  when  the  same  shall  be- 
come due  and  payable  according  to  the  terms 
thereof,  and  such  default  shall  continue  for 
the  period  of  ninety  (90)  days  from  and  after 
the  date  when  such  notes  shall  become  due 
and  payable  according  to  the  terms  thereof, 
then  the  whole  of  said  notes  shall  become  im- 
mediately, thereupon,  due  and  payable. 

"In  witness  whereof  the  said  party  of  the 
first  part  has  hereunto  set  his  hand  and  seal. 

"Clinton  Butterfleld.  [Seal.]" 

On  September  4,  1894,  the  Maxwell  Land 
Grant  Company  entered  into  a  contract  of 
sale  with  the  Aztec  Gold  Mining  Company  to 
sell  said  company  its  seven-twelfths  interest 
in  the  Aztec  lode  and  other  property  adjoin- 
ing and  surrounding  same,  containing  in  all 
about  320  acres  of  land,  reserving  some  prop- 
erty included  in  the  boundaries,  but  including 
the  Aztec  mine,  and,  as  we  understand  it,  the 
mill  site  and  all  other  property  involved  in 
this  suit  In  March,  1894,  the  Aztec  Company 
having  acquired  the  Butterfleld  Interests  to 
the  Aztec  lode  or  mine,  contracted  with  the 
Stearns-Roger  Company  for  certain  tramway 
material,  stampmlll  material,  and  mill  extra's, 
and  stock  material,  amounting  in  all,  to  $17,- 
332.96.  Of  this  sum  all  was  paid  except  a  bal- 
ance of  $5,000,  and  on  December  8,  1894,  the 
Stearns-Roger  Company  filed  a  verified  state- 
ment for  a  lien,  and  on  said  date  filed  a  duly 
verified  statement  for  a  further  mechanic's 
lien  of  $810.41  as  a  balance  due  it  for  fur- 
ther machinery  sold  and  furnished  over  and 
above  that  enumerated  in  the  written  con- 
tract of  March,  1894.  On  June  14,  1894,  tht 
Aztec  Gold  Mining  &  Milling  Company  enter- 
ed Into  a  contract  with  one  Smith  McKay, 
as  follows: 

"This  agreement  made  and  entered  Into 
this  14th  day  of  June,  A  D.  1894,  by  and  be- 
tween Smith  McKay,  of  the  city  of  Denver, 
state  of  Colorado,  party  of  the  first  part,  and 
tbe  Aztec  Gold  Mining  &  Milling  Company,  a 
corporation  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  Colo- 
rado, party  of  the  second  part,  wltnesseth: 
Said  party  of  the  first  part  hereby  agrees: 
First,  to  furnish  all  tools,  labor,  and  to  pay 
all  expense  of  every  character  for  such  labor, 
for  the  erection  complete,  of  a  certain  40 
stampmlll  on  site  to  be  selected  by  the  party 
of  the  second  part,  which  said  mill  is  more 


fully  described  in  a  certain  contract  between 
the  said  party  of  the  second  part  and  the 
Stearns-Roger  Manufacturing  Company,  and 
by  a  certain  set  of  drawings  furnished  by  the 
Steams-Roger  Manufacturing  Company,  all 
the  machinery,  with  pipings,  settings,  whether 
of  timber  or  masonry,  and  the  placing  of  all 
bolts,  and  in  short,  the  complete  erection  of 
all  the  machinery  comprising  the  said  mill 
from  the  grizzly  through  to  the  copper  tables; 
to  start  up  and  run  said  machinery  complete 
for  a  term  of  not  less  than  ten  (10)  days,  and 
to  turn  over  same  to  the  satisfaction  of  said 
party  of  the  second  part,  or  its  representa- 
tives, subject,  however,  to  the  proviso  herein- 
after contained.  And  said  party  of  the  first 
part  hereby  guarantees  that  should  any  part 
of  the  work  be  wrong  or  incomplete  that  he 
will  at  his  expense  make  same  good.  Second, 
to  supervise  the  construction  of  the  mill 
building  as  per  plans  furnished  by  the  Stearns- 
Roger  Manufacturing  Company,  or  such  mod- 
ifications of  such  plans  as  may  be  agreed  up- 
on by  the  parties  hereto.  In  consideration  of 
which  the  said  party  of  the  second  part  here- 
by agrees  to  furnish  to  said  party  of  the  first 
part  all  materials  of  every  character  whatso- 
ever for  the  construction  of  the  mill  building, 
the  machinery  and  the  material  for  the  set- 
ting thereof,  as  above  specified,  to  be  delivered 
on  the  site  of  the  mill  to  said  party  of  the  first 
part,  and  pay  unto  said  party  of  the  first 
part  the  sum  of  three  thousand  dollars  ($3,- 
000.00)  as  follows,  to  wit:  One-third  (%)  on 
the  completion  of  the  boilers  set  In  place,  and 
of  the  engine  foundation,  and  of  the  stamp 
battery  foundation;  one-third  (%)  on  comple- 
tion of  the  stamp  battery  frame  with  stamp- 
mill  set  in  place,  and  of  the  pulleys,  boxes 
and  line  shafts ;  balance  on  the  satisfactory 
completion  and  turning  over  of  the  entire 
work  In  first  class  running  order.  In  witness 
whereof  said  parties  have  hereunto  attached 
their  hands  and  seals  the  day  and  year  first 
above  written. 

"Smith  McKay.  [Seal.] 

"Tbe  Aztec  Mining  &  Milling  Co.  [Seal.] 
"By  Sherman  G.  Sackett,  Supt" 
On  December  11,  1894,  McKay  filed  a  duly 
verified  statement  and  claim  of  lien  for  a  bal- 
ance of  $575,  claimed  to  be  due  him  on  his  con- 
tract These  mechanics'  liens  are  all  claimed 
on  the  mill  site  where  said  mill  was  situated, 
and  also  on  the  Aztec  lode  or  mine,  and  it  Is 
alleged  that  they  were  all  filed  within  90 
days  from  the  completion  of  the  contracts  or 
furnishing  of  the  materials  as  above  set  forth. 
This  suit  was  brought  to  foreclose  the  me- 
chanics' liens  thus  claimed,  and  the  Aztec 
Gold  Mining  &  Milling  Company,  the  Maxwell 
Land  Grant  Company,  James  Lynch,  receiver, 
Henry  F.  Moore,  trustee,  Valentine  S.  Shelby, 
James  Lynch,  and  Thomas  B.  Catron  are 
made  defendants.  The  case  was  referred  to 
a  master  who  found  for  the  Hen  claimants, 
and  his  findings  of  fact  and  conclusions  of 
law  were  In  the,  main  confirmed,  and  a  decree 
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entered  in  favor  of  the  appellees  sustaining 
their  liens  and  adjudging  them  first  and 
prior  to  the  lien  of  the  trust  deed  from  But- 
terfleld  to  Moore,  and  from  tbe  decree  of  the 
district  court  of  Colfax  county  appellants,  the 
Maxwell  Land  Grant  Company,  Thomas  B. 
Catron,  and  Mary  Lynch,  administratrix  of 
the  estate  of  James  Lynch,  deceased,  bring 
the  case  here  for  review  on  appeal. 

T.  B.  Catron,  C.  A.  Spless,  and  E.  V.  Long, 
for  appellants.  W.  L.  Hartman,  C.  A.  Bail- 
relck,  and  Veeder  &  Veeder,  for  appellees. 

MANN.  J.  (after  stating  tbe  facts  as 
above).  Counsel  In  this  case  have  filed  very 
able  and  exhaustive  briefs  discussing  and 
presenting  every  phase  and  feature  of  the 
mechanic's  lien  laws,  and  Indeed  nearly 
every  possible  question  arising  under  tbat 
branch  of  the  law  has  been  raised  by  the 
record  in  this  case,  making  it  necessary  for 
tbe  court  to  examine  at  some  length  our 
mechanic's  lien  laws  in  order  to  answer  the 
following  questions  presented:  (1)  Did  the 
Stearns- Roger  Company  acquire  a  mechanic's 
lien  for  the  materials  furnished  the  Artec 
Mining  St  Milling  Company,  and  did  McKay 
acquire  such  lien  for  the  labor  furnished  and 
performed  by  him  for  such  company?  (2) 
If  such  liens  were  acquired,  what  property 
was  subjected  thereto?  (3)  Were  such  liens, 
If  acquired,  superior  to  the  trust  deed  from 
Butterfleld  to  Moore,  trustee,  for  the  bene- 
fit of  Shelby,  Catron,  and  Lynch?  (4)  Was 
the  interest  of  tbe  Maxwell  Land  Grant 
Company  subject  to  such  liens?  While  the 
case  may  be  disposed  of  before  all  of  these 
questions  are  disposed  of,  yet  they  are  all 
fairly  raised  and  argued  by  counsel  in  the 
briefs  that  we  fed  they  are  entitled  to  the 
full  consideration  of  the  court,  especially  as 
they  are  of  vital  interest  to  a  complete  un- 
derstanding of  the  mechanic's  Hen  law  of  the 
territory. 

Taking  up,  then,  tbe  first  question  referred 
to,  it  is  contended  by  counsel  for  appellants 
that  the  contract  having  been  made  In 
Colorado,  and,  as  tbey  contend,  performed 
there  by  delivery  of  the  materials  f.  o.  b.  at 
Pueblo,  in  Colorado,  It  thereupon  became  the 
property  of  the  Aztec  Gold  Mining  &  Milling 
Company,  In  Colorado,  and  was  placed  in  the 
mill  and  tramway  as  the  property  of  tbe 
Aztec  Company,  and  tbat  therefore  no  lien 
attaches,  the  sale  and  delivery  being  com- 
plete, and  the  property  being  vested  in  the 
Aztec  Company  before  it  entered  the  terri- 
tory where  the  Hen  must  attach,  if  at  all. 
Section  2217,  Comp.  Laws,  provides  that 
"every  person  performing  labor  upon,  or  fur- 
nishing materials  to  be  used  in  the  construc- 
tion, alteration  or  repair  of  any  mining 
claim,  building,  wharf,  bridge,  ditch,  flume, 
tunnel,  fence,  machinery,  railroad,  wagon 
road  or  aqueduct  to  create  hydraulic  power, 
or  any  other  structure,  or  who  performs 
labor  in  any  mining  claim,  has  a  lien  upon 
the  same  for  the  work  or  labor  done  or 


materials  furnished  by  each  respectively, 
whether  done  or  furnished  at  tbe  instance  of 
the  owner  of  the  building  or  other  improve- 
ment, or  his  agent,  and  every  contractor,  sub- 
contractor, architect,  builder,  or  other  per- 
son having  charge  of  any  mining,  or  of  the 
construction,  alteration  or  repair,  either  In 
whole  or  in  part,  of  any  building  or  other 
Improvement,  as  aforesaid,  shall  be  held  to 
be  the  agent  of  the  owner  for  the  purposes  of 
this  act."  This  court  passed  upon  the  very 
question  presented  upon  the  furnishing  and 
delivery  of  materials  outside  the  territory 
in  Genest  v.  Las  Vegas  Bldg.  Ass'n,  11  N. 
M.  251,  67  Pac.  743.  In  that  case  Mr.  Jus- 
tice Crumpacker,  delivering  the  opinion  of 
tbe  court,  says  (pp.  209,  270  of  11  N.  M.,  p. 
748  of  67  Pac.):  "It  Is  fifthly  contended  by 
counselor  for  appellants  that  as  the  contract 
between  the  Newton  Lumber  Company  and 
the  Contractor  Kean  was  made  out  of  the 
territory,  and  the  materials  used  In  the  con- 
struction of  the  building  were  delivered  by  it 
to  the  contractor,  f.  o.  b.  cars  Pueblo,  no 
lien  in  the  company's  favor  can  arise  under 
the  New  Mexico  statute.  We  are  of  the  opin- 
ion that  under  tbe  circumstances  presented 
by  the  record  in  this  case  the  rights  of  the 
subcontractor  to  enforce  the  Hen  claimed  are 
not  destroyed  or  Impaired  by  the  fact  that 
by  said  contract  the  Newton  Lumber  Com- 
pany agreed  to  and  did  sell  and  deliver  the 
goods  in  another  state.  It  appears  from  the 
complaint,  the  copy  of  notice  of  lien  therein 
set  forth,  and  the  proofs  that  the  Newton 
Lumber  Company  agreed  to  furnish  the  ma- 
terials for  use  In  the  construction  of  the 
building,  and  that  it  agreed  to  perform  cer- 
tain labor  to  and  for  the  Contractor  Kean 
and  for  use  in  the  construction  and  comple- 
tion of  said  Masonic  Temple,  and  that  It  did 
so  furnish  the  material,  perform  certain 
work  in  Las  Vegas  on  the  building,  put  up 
the  stairs,  set  the  front,  and  finish  the  Monte- 
zuma Club.  *  *  *  It  is  the  furnishing  of 
materials  to  be  used  in  the  construction  and 
the  putting  them  into  the  building  which 
entitles  the  subcontractor  to  the  Hen  upon 
the  premises  to  the  extent  of  the  value  of 
that  material.  The  case  cited  by  counsel  for 
appellants  of  Birmingham  Iron  Foundry  v. 
Glencon  Starch  Mfg.  Co.,  78  N.  Y.  30,  I* 
under  a  statute  much  more  restrictive  hi  Its- 
terms  than  ours,  •  *  *  and  these  cases 
are  therefore  not  a  guide  to  correct  judgment 
in  the  present  case.  The  statute  of  New 
Mexico  is  general,  and  does  not  restrict  the 
right  of  Hen  to  cases  where  materials  are- 
sold  and  delivered  in  this  territory,  and  we 
conclude  tbat  tbe  contention  of  counsel  for 
appellants  in  this  regard  is  not  tenable.  Mar- 
lory  et  al.  v.  Abbatoir  Co.,  80  Wis.  170,  49 
N.  W.  1071;  Campbell  v.  Coon,  149  N.  ST. 
556,  44  N.  E.  300,  38  L.  R.  A.  410;  Gaty  v. 
Casey  et  al.,  15  111.  189."  We  have  quoted 
extensively  from  this  case  for  the  reason 
that  it  discusses  and  decides  the  very  point 
raised  by  counsel,  and  seems  to  us  sound  in 
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principle  and  fully  sustained  by  authority. 
27  Cyc— citing  Great  Western  Mfg.  Co.  v. 
Hunter,  15  Neb.  32.  16  N.  W.  759;  Parker 
Land,  etc.,  Co.  v.  Reddick,  18  Ind.  App.  616, 
47  N.  E.  848;  Badger  Lumber  Co.  v.  Mayes, 
38  Neb.  822,  57  N.  W.  519;  Mallory  v.  La 
Crosse  Abbatolr  Co.,  80  Wis.  170,  49  N.  W. 
1071;  Atkins  v.  Little.  17  Minn.  342  (Gil. 
320).  But  counsel  contend  that  the  contract 
between  the  Aztec  Company  and  the  Stearns- 
Roger  Company  does  not  show  specifically 
that  the  materials  were  to  be  used  in  the 
construction  of  the  identical  stampmlll  and 
tramway  in  question,  the  same  not  being  de- 
scribed or  mentioned  In  the  written  contract 
set  out  in  the  claim  of  lien  and  in  the  com- 
plaint, and  that  therefore  It  cannot  be  shown 
by  parol  that  such  materials  were  to  be 
used.  We  think,  however,  that  as  a  written 
contract  is  wholly  unnecessary  to  entitle  ap- 
pellees to  Its  liens,  under  the  statutes  of  the 
territory,  It  may  show  by  parol  testimony, 
which  neither  disputes  nor  alters  the  terms 
of  the  writing,  that  such  material  was  fur- 
nished for  use  in  the  construction  of  the  im- 
provement of  the  property  on  which  the  lien 
is  claimed.  The  written  contract  not  being 
the  basis  of  the  action,  it  may  be  shown  by 
any  competent  proof,  the  contract  need  not 
describe  the  land  unless  the  statute  requires 
it.  27  Cyc.  Law  &  Pro.  69— citing  Montandon 
v.  Deas,  14  Ala.  33,  48  Am.  Dec.  84;  Yancy 
v.  Morton,  94  Cal.  558,  29  Pac.  1111;  San 
Diego  Lumber  Co.  v.  Wooldredge,  90  Cal. 
574,  27  Pac.  431.  See,  also,  Mountain  Elec- 
tric Co.  v.  Miles,  9  N.  M.  512,  56  Pac.  284. 
The  bill  and  notice  of  lien  state  specifically 
that  the  materials  were  furnished  for  the 
identical  mill  and  tramway  In  controversy, 
and  this  Is  sustained  by  the  oral  evidence  of 
the  witness  Stearns  (page  51,  Record)  and  oth- 
er witnesses,  including  the  correspondence  be- 
tween the  parties,  and  there  seems  to  be  no 
doubt  from  the  evidence  that  the  materials 
were  duly  received  by  the  Aztec  Company 
and  placed  in  the  mill  and  tramway.  The 
notices  of  lien  of  the  Stearns-Roger  Company 
were  filed  within  the  time  required  by  law, 
as  found  by  the  trial  court,  and  we  see  noth- 
ing in  the  record  that  would  justify  a  rever- 
sal of  that  finding.  As  to  the  McKay  lien, 
the  contention  of  counsel  is  that  part  of  his 
services  were  for  superintendence  and  part 
for  labor,  and  that  he  cannot  acquire  a  lien 
for  superintendence,  and,  further,  that  as  his 
notice  of  lien  does  not  disclose  what  portion 
was  for  actual  labor  performed,  and  what 
part  was  for  superintendence,  therefore  he 
cannot  maintain  his  lien,  and  in  support  of 
their  contention  counsel  cite  the  case  of 
Boyle  v.  Mountain  Key  Mining  Co.,  9  N.  M. 
237,  50  Pac.  347.  We  think,  however,  that 
the  distinction  between  the  nature  of  the  em- 
ployment between  Boyle  In  that  case  and 
McKay  in  the  case  at  bar  is  clearly  distin- 
guishable, and  that  the  right  of  the  latter  to 
a  lien  for  his  services  Is  clear.  In  the  case 
of  Mining  Co.  v.  Culllns,  104  U.  S.  176,  26 


L.  Ed.  704,  cited  with  approval  by  this  court 
In  the  Boyle  Case,  Mr.  Justice  Woods  used 
the  following  language,  which  is  applicable 
to  this  case:  "The  finding  of  the  district 
court  makes  clear  the  character  of  the  serv- 
ices rendered  by  the  defendant  in  error.  He 
was  not  the  general  agent  of  the  mining 
business  of  the  plaintiff  in  error.  That 
office  was  filled  by  Patrick.  He  was  not  a 
contractor.  His  services  were  not  of  a  pro- 
fessional character,  such  as  those  of  a  min- 
ing engineer.  He  was  the  overseer  and 
foreman  of  a  body  of  miners  who  performed 
manual  labor  on  the  mine.  He  planned  and 
personally  superintended  and  directed  the 
work,  with  a  view  to  develop  the  mine  and 
make  It  a  successful  venture.  His  duties 
were  similar  to  those  of  a  foreman  of  a  gang 
of  track  hands  upon  a  railroad,  or  of  a  force 
of  mechanics  engaged  in  building  a  bouse." 
In  the  Boyle  Case  the  lien  claimant  was  the 
general  superintendent  of  the  mining  com- 
pany on  a  salary  of  $3,000  per  year,  and 
had  general  oversight  of  the  company's  busi- 
ness, its  mine,  mill,  boarding  house,  etc..  and 
was  in  fact  a  salaried  general  agent  of  the 
company,  not  charged  with  a  special  over- 
sight of  the  improvement  of  the  property  it- 
self as  the  foreman  of  certain  development 
work,  while  uuder  this  contract  McKay  was 
charged  by  his  contract  with  the  erection  of 
this  mill  by  a  certain  set  of  drawings  fur- 
nished him  by  the  Aztec  Company,  thus 
showing  that  he  was  engaged  in  the  personal 
oversight  of  building  the  mill  according  to 
plans  and  specifications  furnished  him.  The 
difference  in  the  two  cases  is  obvious,  and 
we  think  there  can  be  no  question  but  Mc- 
Kay was  and  is  entitled  to  a  lien  for  the 
services  performed  by  him. 

2.  Having  decided  that  the  Stearns-Roger 
Company  and  McKay  were  each  entitled  to 
mechanics'  liens  under  the  statute  of  the 
territory,  the  next  question  which  naturally 
arises  is,  to  what  property  do  such  liens  at- 
tach? It  will  be  observed  that  the  stamp- 
mill  which  McKay  built  for  the  Aztec  Com- 
pany and  the  materials  for  which,  in  the  way 
of  machinery,  were  furnished  by  the  Stearns- 
Roger  Company,  was  located  about  1,000 
feet  from  the  mouth  of  the  tunnel  or  work- 
ing shaft  of  the  Aztec  mine.  It  Is  described 
In  the  letter's  claim  for  lien  as  being  "situat- 
ed at  a  point  1,350  feet  south  53°  30'  west, 
from  the  southeast  corner  No.  1  of  the  Aztec 
mining  claim  or  lode,"  and  as  that  lode  ran 
3,000  feet  In  an  easterly  and  westerly  direc- 
tion the  mill  was  not  located  between  the 
side  lines  of  lode  claim,  If  Indeed  there  were 
any  well-established  surface  lines.  There 
was,  however,  a  tramway  from  the  mouth  of 
the  tunnel  or  workings  on  the  Aztec  mine 
from  which  the  ores  were  taken  to  the  mill, 
and  as  the  materials  for  this  tramway  were 
furnished  by  the  Stearns-Roger  Company,  and 
as  both  the  Stearns-Roger  Company  and  Mc- 
Kay ciaim  that  the  Aztec  mine  is  "required 
for  the  convenient  use  and  occupation"  of 
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the  mill,  they  claim  that  their  lines  attach  to 
the  mine  as  well  as  the  mill  site.  The  mas- 
ter to  whom  this  case  was  submitted  found 
as  one  of  his  findings  of  fact  as  follows: 
"Eighteenth.  That  said  40  stampmlll,  mill 
building,  tramway,  tracks,  and  all  other  of 
said  buildings,  erections,  and  improvements 
were  made,  constructed,  and  erected  under 
one  general  design  and  plan,  and  all  to  be 
used  solely  for  the  purpose  of  altering,  con- 
structing, and  repairing  said  mining  claim, 
and  for  working  and  developing  the  same 
and  extracting  the  ores  from  said  Aztec  mine, 
and  for  transporting  the  same  to  said  mill, 
and  for  treating  such  ores  and  extracting 
the  gold  therefrom,  in  and  by  said  40  stamp- 
mill,  and  that  said  mine  aim  mill  are  of 
very  little  value  or  practical  utility  separate 
and  apart  from  each  other,  and  that  there- 
fore said  Aztec  lode  or  mining  claim  and 
said  mill  site  or  tract  of  land  adjacent  to 
said  Aztec  lode,  and  on  which  said  mill  Is 
located,  together  with  said  mill,  mill  build- 
ing, tramway,  track,  and  other  improvements 
constitute  and  are  'one  mining  claim,'  and 
that  all  of  the  said  Aztec  lode  or  mining 
claim,  and  all  of  said  mill  site  or  tract  of 
land  adjacent  thereto,  on  which  said  mill 
or  other  erections  and  tramway  are  located, 
are  necessary  for  the  convenient  use,  occupa- 
tion, operation,  and  enjoyment  of  said  min- 
ing claim  or  Aztec  lode,  and  also  are  neces- 
sary for  the  convenient  use,  occupation,  and 
operation  of  said  tramway  and  40  stamp- 
mill."  The  amount  of  land  upon  which  the 
building,  improvement,  or  structure  is  con- 
structed, and  which  is  to  be  included  In  the 
Hen,  is  to  be  "so  much  as  may  be  required 
for  the  convenient  use  and  occupation  there- 
of, to  be  determined  by  the  court  on  render- 
ing judgment"  Section  2219,  Comp.  Laws, 
1807.  Under  the  pleadings  and  proofs  In  this 
case  It  appears  quite  clearly  that  the  fee  to 
all  this  land,  including  the  mil)  site  and 
Aztec  mine  or  lode,  was  in  either  the  Max- 
well Land  Grant  Company  or  the  Aztec  Gold 
Mining  &  Milling  Company,  and  that  that 
portion  to  which  the  former  company  held 
the  fee  the  latter  company  held  and  occupied 
under  lease  or  contract  at  the  time  the  im- 
provements were  made.  It  was  perfectly 
competent  for  the  trial  court  to  determine 
the  amount  of  land  to  which  the  liens  should 
attach  in  rendering  judgment,  and  it  did  do 
so  by  adopting  and  confirming  the  master's 
report.  As  is  said  in  Springer  Land  Associa- 
tion v.  Ford,  108  U.  S.  513,  530,  18  Sup.  Ct 
170,  176  (42  L.  Ed.  562):  "The  truth  is  that 
what  area  of  land  is  subject  to  lien  in  a 
given  cnae  depends  upon  the  character  of  the 
improvement."  The  Supreme  Court  of  the 
United  States  was  then  construing  the  very 
statute  here  under  consideration,  and  it  held 
that  the  lien  for  building  and  constructing 
the  ditch  system  there  involved  covered  the 
entire  amount  of  lands  irrigated  by  the  sys- 
tem, saying  of  the  land  and  ditches:  "Each 


was  dependent  upon  the  other,  and  both 
were  bound  together  in  the  accomplishment 
of  a  common  purpose,"  viz.,  the  irrigation  of 
the  lands  susceptible  of  irrigation  from  the 
system  of  ditches  which  were  the  improve- 
ments on  which  the  Hen  claimants  there  con- 
tended for  a  lien.  In  the  case  at  bar  the 
findings  of  the  master,  which  were  adopted 
and  confirmed  by  the  court,  are  to  the  same 
effect,  and  we  cannot  say  that  from  the 
pleadings  and  record  before  us  such  finding 
was  not  justified.  If  the  record  showed  that 
these  properties,  the  mill  site  and  the  mine, 
were  in  every  sense  separate  and  distinct  and 
owned  by  different  parties  as  appellants' 
counsel  contend  in  their  brief,  we  might  be 
confronted  by  a  very  different  question;  but 
It  seems  certain  that  the  mine  and  mill  were 
operated  by  the  same  company  and  for  the  sole 
purpose  of  treating  the  ores  taken  from  the 
Aztec  mine,  and  there  is  at  least  no  evidence 
that  it  was  a  custom  mill,  or  used  for  any 
other  purpose  than  the  treatment  of  its  own 
ores,  taken  from  this  one  certain  mine. 

3.  The  next  question  Is  a  far  more  serious 
one,  that  is,  whether  or  not  the  mechanics' 
Hens  of  the  Steams-Roger  Company  and  Mc- 
Kay are  superior  to  and  take  precedence  over 
the  trust  deed  from  Butterfleld  to  Moore  for 
the  benefit  of  Shelby,  Lynch,  and  Catron. 
Section  2220,  Comp.  Laws,  reads  as  follows: 
"The  Hens  provided  for  in  this  act  preferred 
to  any  Hen,  mortgage  or  other  Incumbrance 
which  may  have  attached  subsequent  to  the 
time  when  the  building,  Improvement  or 
structure  was  commenced,  work  done,  or  ma- 
terials were  commenced  to  be  furnished; 
also  to  any  Hen,  mortgage  or  other  incum- 
brance of  which  the  Henholder  had  no  no- 
tice, and  which  was  unrecorded  at  the  time 
the  building,  Improvement  or  structure  was 
commenced,  work  done;  or  the  materials 
were  commenced  to  be  furnished."  Section 
2226  reads:  "Every  building  or  other  Im- 
provement mentioned  In  section  two  thousand 
two  hundred  and  seventeen,  constructed  up- 
on any  lands  with  the  knowledge  of  the  own- 
er or  the  person  having  or  claiming  any  in- 
terest therein,  shall  be  held  to  have  been  con- 
structed at  the  instance  of  such  owner  or 
person  having  or  claiming  any  Interest  there- 
in, and  the  interest  owned  or  claimed  shall 
be  subject  to  any  Hen  filed  in  accordance 
with  the  provisions  of  this  act,  unless  such 
owner  or  person  having  or  claiming  an  In- 
terest therein,  shall  within  three  days  after 
he  shall  have  obtained  knowledge  of  the  con- 
struction, alteration  or  repair,  or  the  intend- 
ed construction,  alteration  or  repair,  give 
notice  that  be  will  not  be  responsible  for  the 
same,  by  posting  a  notice  In  writing  to  the 
effect,  in  some  conspicuous  place  upon  said 
laud,  or  upou  the  building  or  other  improve- 
ment situated  thereon." 

These  sections  of  the  mechanic's  Hen  law  of 
the  territory  are  both  parts  of  the  same  act, 
the  former  appearing  as  section  5  and  the 
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latter  as  section  11,  of  the  laws  of  1880  (pp. 
05,  07,  c.  10),  when  the  present  mechanic's 
Hen  statutes  were  enacted,  and  were  there- 
fore passed  by  the  same  Legislature  and  at 
the  same  time.  It  is  the  contention  of  ap- 
pellees that  section  2226  makes  it  obligatory 
upon  the  mortgagee  of  a  prior  recorded  mort- 
gage, in  order  to  maintain  the  priority  of  his 
lien,  to  give  the  notice  therein  provided,  and 
that  on  failure  to  do  so  within  the  three  days, 
as  prescribed  in  that  section,  a  subsequently 
accrued  mechanic's  lien  takes  precedence  over 
the  mortgage.  They  contend  that  the  term 
"having  or  claiming  any  interest"  in  the  land 
upon  which  the  Improvement  is  erected  is 
broad  enough  and  was  Intended  to  cover  the 
lien  of  a  mortgage  upon  the  property.  But 
we  cannot  concur  in  this  contention,  nor  do 
we  think  the  mechanic's  lien  law  of  1880  is 
susceptible  of  such  a  construction.  The  fact 
that  section  2220  (section  5  of  the  act  in  ques- 
tion) explicitly  made  the  Hens  provided  for 
in  the  act  preferred  "to  any  lien,  mortgage 
or  other  incumbrance,  which  may  have  at- 
tached subsequent  to  the  time  when  the 
building,  improvement  or  structure  was  com- 
menced, work  done  or  materials  commenced 
to  be  furnished;  also  to  any  lien,  mortgage, 
or  other  incumbrance  of  which  the  lienhold- 
er  had  no  notice,  and  which  was  unrecorded 
at  the  time" — just  as  effectually  prefers  the 
liens  and  incumbrances  not  coming  within 
the  class  enumerated  as  though  so  enacted 
in  express  terms  under  a  well-settled  rule  of 
statutory  construction.  Sutherland  on  Stat. 
Con.  §§  326-328.  We  think  the  Legislature 
clearly  Intended  to  and  did  make  a  distinc- 
tion between  mortgagees,  lienholders,  and 
those  having  an  incumbrance,  duly  recorded 
and  accrued  prior  to  the  accruing  of  the  me- 
chanic's Hen,  and  those  having  or  claiming 
any  interest  in  the  lands  upon  which  the  lien 
is  claimed.  This  court,  in  Cleland  v.  Alex- 
ander (N.  M.)  86  Pac.  425,  speaking  through 
Chief  Justice  Mills,  makes  use  of  the  follow- 
ing language:  "However  created,  a  lien  (and 
a  mortgage  is  a  lieu)  is  not  an  interest  in 
land,  but  merely  a  security  for  the  payment 
•of  a  debt" — citing  numerous  authorities  in 
support  of  that  statement;  and,  while  the 
court  did  not  then  have  this  statute  under 
consideration,  yet  the  principle  is  the  same, 
and  is  sustained  by  the  great  weight  of  au- 
thority In  the  United  States,  and  may  be  said 
to  be  the  modern  doctrine  and  generally  accept- 
ed as  the  true  one  in  this  country.  27  Cyc. 
S01,  and  authorities  cited;  1  Jones  on  Mort- 
gages (2d  Ed.)  §  58.  This  has  always  been 
the  doctrine  held  to  by  the  courts  of  equity, 
and  "the  equitable  view  has  largely  encroach- 
ed upon  and  sometimes  quite  superseded  the 
legal  even  in  courts  of  law."  1  Jones  on 
Mtgs.  §  8.  The  mortgagee  has  no  Interest  In 
the  land  described  in  his  mortgage  until  de- 
fault in  the  terms  of  the  mortgage.  He  can- 
not take  the  possession,  nor  interfere  in  its 
management  or  control,  unless  his  security 
may  be  diminished.    A  transfer  of  the  in- 


debtedness as  the  Indorsement  and  delivery  of 
the  note  secured  carries  with  it  the  mortgage, 
which  is  only  an  incident  to  the  debt,  and, 
unless  the  mortgage  carries  with  It  a  power 
of  sale,  he  must  foreclose  by  a  suit  in  equity 
before  he  can  apply  the  proceeds  to  the  pay- 
ment of  his  debt  wnen  due.  The  Legislature 
evidently  had  in  mind  the  difference  between 
the  mortgagee  or  other  Iienholder  and  those 
having  or  claiming  an  interest  when  the  two 
sections  (2220  and  2220)  were  both  included 
in  the  act  The  first  was  evidently  Intended 
to  secure  a  preference  to  prior  recorded  mort- 
gages and  Hens,  and  to  give  the  benefit  of 
the  statutes  against  unrecorded  mortgages 
and  Hens,  of  which  the  Hen  claimant  had  no 
knowledge,  while  the  latter  section  (2220)  re- 
ferred to  lessees,  vendees  under  contract  of 
sale,  and  like  persons,  who  claim  the  fee  or 
some  estate  or  interest  in  the  land  itself. 
The  trust  deed  from  Butterfleld  to  Moore 
was  in  effect  a  mortgage.  "A  deed  of  trust 
to  real  estate,  executed  for  the  purpose  of  se- 
curing a  debt  conditioned  to  be  void  upon  pay- 
ment of  the  debt,  and  containing  a  power  of 
sale  upon  default,  is  essentially  a  mortgage, 
and  does  not  differ  in  its  legal  operation  and 
effect  from  an  ordinary  mortgage  with  pow- 
er of  sale.  Like  a  mortgage,  such  a  deed 
is  a  mere  security  for  a  debt,  or  for  the  per- 
formance of  certain  undertaking  by  the 
grantor.  It  is  a  mere  incident  to  the  debt 
which  It  secures,  upon  which  it  depends,  and 
which  it  follows  and  will  pass  with  an  assign- 
ment of  the  debt  to  the  holder."  27  Cyc 
007 — citing  numerous  authorities,  including 
Arkansas,  California,  Connecticut,  District  of 
Columbia,  Georgia,  Idaho,  Illinois,  Massachu- 
setts, Nebraska,  North  Carolina,  Oregon, 
Pennsylvania,  Texas,  Utah,  and  Wisconsin. 
Shillaber  v.  Robinson,  97  U.  S.  08,  24  L.  Ed. 
067  ;  2  Jones  on  Mortgages,  §  1760.  It  Is  con- 
tended that  this  trust  deed  is  a  grant  coupled 
with  an  interest,  and  Is  not  in  the  nature  of 
a  mortgage ;  but  a  scrutiny  of  the  instrument, 
which  is  set  out  In  the  statement  of  facts, 
must  convince  one  of  its  nature.  There  ap- 
pears on  Its  face  no  other  Intention  of  the 
parties  than  that  of  security  for  the  debt 
named  therein,  and  the  court  will  always  look 
at  the  substance  rather  than  the  form.  The 
Legislature  rn  thus  securing  to  the  bona  fide 
mortgagee  who  had  complied  with  the  re- 
cording acts  a  preference  over  the  person 
performing  labor  or  furnishing  material  for 
improvements  on  the  land,  acted  justly  and 
in  accordance  with  equity  and  common  sense. 
The  laborer  or  materialman  has  notice  of  the 
prior  Hen,  or  may  have  by  searching  the  rec- 
ords, before  his  labor  is  performed  or  his  ma- 
terial furnished,  and  it  is  only  just  that  he 
use  the  ordinary  caution  of  ascertaining  as  to 
prior  lleng  beforehand,  while,  on  the  other 
hand,  if  the  mortgagee  had  filed  his  mortgage 
for  record,  and  thus  given  notice  of  it  to  the 
world,  it  would  be  absurd  to  compel  him  to 
watch  his  security  lest  some  laborer  or  ma- 
terialman enter  the  premises  and  "Improve" 


Digitized  by  Google 


N.  M.)      STEARNS-ROGER  MFG.  CO.     AZTEC  QOIiD  MIN.  &  MILL.  CO.  715 


him  out  of  it  Indeed  to  compel  a  mortgagee 
living  more  than  a  three  days'  journey  from 
bis  security  to  post  a  notice  thereon  within 
three  dayB  of  his  obtaining  knowledge  of  such 
improvement  would  be  very  near  to  confisca- 
tion of  it. 

4.  The  Maxwell  Land  Grant  Company,  in 
its  answer,  admits  its  interest  in  the  property 
upon  which  the  mechanics'  liens  of  the 
Steams-Roger  Company  and  McKay  are 
sought  to  be  enforced,  but  denies  any  knowl- 
edge of  the  improvements  being  made,  so 
that  the  only  question  as  to  whether  or  not 
its  Interests  are  subject  to  these  liens  is  the 
question  of  notice.  The  evidence  offered  by 
appellees  on  this  point  Is  to  the  effect  that  Mr. 
M.  P.  Pels,  the  general  manager  of  the 
Maxwell  Land  Grant  Company,  knew  of  the 
Improvements  at  the  time  they  were  being 
constructed,  and  so  Informed  Mr.  Stearns, 
and  that  said  Pels  told  him  personally  that 
he  knew  of  no  notice  being  posted.  There 
also  appears  in  the  record  a  contract  between 
the  Aztec  Company  and  the  Maxwell  Land 
Grant  Company,  which  is  signed  by  Mr.  Pels 
as  general  manager,  on  behalf  of  the  last- 
named  company.  Nowhere  in  the  record  is 
there  any  denial  by  the  Maxwell  Company  of 
the  fact  that  Pels  was  its  general  manager 
during  that  time.  "The  general  rule  is  that 
notice  of  a  fact  acquired  by  an  agent  while 
transacting  the  business  of  his  principal  op- 
erates constructively  as  notice  to  his  prin- 
cipal. As  corporations  from  their  nature  can 
never  act  except  through  the  Instrumentality 
of  their  agents,  and  can  never  be  acted  upon 
except  through  the  instrumentality  of  their 
agents  or  their  property,  this  principle  ap- 
plies with  peculiar  force  to  them."  10  Cyc. 
1053,  and  cases  cited.  The  general  manager 
of  a  corporation  Is  defined  In  4  Words  and 
Phrases  Judicially  Defined  (p.  3073)  as  "the 
person  who  really  has  the  most  general  con- 
trol over  the  affairs  of  a  corporation,  and 
who  has  knowledge  of  all  its  business  and 
property,  and  who  can  act  in  emergencies  on 
bis  own  responsibility,  and  who  may  be  con- 
sidered the  principal  officer" — citing  Robert 
Lee  Silver  Min.  Co.  v.  Omaha  &  G.  S.  Co., 
18  Colo.  118,  26  Pac.  326,  327 ;  Kansas  City  v. 
Cullinan,  65  Kan.  68,  68  Pac.  1099,  1102.  We 
think,  in  the  absence  of  any  evidence  tending 
to  dispute  Pels'  authority  as  general  manager 
and  of  his  knowledge  of  the  improvements 
being  made  and  the  materials  furnished  as 
shown  by  appellees,  the  trial  court  was  justi- 
fied in  finding  that  the  Maxwell  Land  Grant 
Company  had  due  notice,  and,  as  it  is  not 
claimed  that  it  posted  any  notice  under  sec- 
tion 2226,  Comp.  Laws,  it  follows  that  Its 
Interests  in  the  property  are  subject  to  the 
liens  of  the  appellees. 

Numerous  questions  are  discussed  in  the 
briefs  of  counsel,  such  as  the  reasonableness 
of  the  amount  of  attorney's  fees  by  the  trial 
court  which  we  have  not  commented  upon,  but 
suffice  it  to  say  that,  with  the  exception  of  the 
questions  of  priority  of  the  Hens  created  by 


the  deed  of  trust  from  Butterfleld  to  Moore 
and  the  mechanics'  liens  of  the  appellees,  we 
think  the  trial  court  was  fully  justified  In  its 
findings  of  fact  and  conclusions  of  law  as 
finally  adopted,  and  that  there  was  no  error 
in  its  decree,  except  in  that  respect 

For  the  reasons  given,  the  decree  of  the 
trial  court  is  reversed,  and  a  decree  will  be 
rendered  in  this  court  in  accordance  with  the 
views  expressed  herein,  and  it  is  so  ordered. 

McFIE,  PARKER,  POPE,  and  ABBOTT, 
JJ.,  concur.  MILLS,  C.  J.,  having  heard  this 
cause  below,  did  not  participate. 

POPE,  J,  (concurring).  The  opinion  of 
the  court  contains  an  announcement  of  the- 
doctrine  that  under  the  laws  of  this  territory 
a  mortgage  passes  no  legal  estate  but  is  a 
mere  lien.  While  assenting  fully  to  this  con- 
clusion, the  practical  importance  of  this  ques- 
tion, which  has  been  a  much  mooted  one  in 
this  territory  for  many  years,  leads  me  to 
record  my  reasons  for  concurring  in  this  de- 
cision of  the  court,  and  in  so  doing  to  trace 
briefly  the  history  of  the  doctrine  thus  adopt- 
ed as  the  rule  in  our  own  jurisdiction.  At 
common  law  the  rule  was  undoubted  that  a 
mortgage  vested  the  title  to  real  estate  in  the 
mortgagee  with  the  accompanying  right  of 
possession,  and  as  between  mortgagor  and 
mortgagee  the  latter  was  the  legal  owner. 
Brobst  v.  Brock,  10  Wall.  (U.  S.)  519,  19 
L.  Ed.  1002 ;  Cotton  v.  Carlisle,  85  Ala.  175, 
4  South.  070,  7  Am.  St.  Rep.  31.  This  doc- 
trine has  been  superseded  in  many  jurisdic- 
tions by  statute,  in  others  without  statute, 
and,  even  in  those  jurisdictions  which  have 
retained  the  common-law  rule,  it  has  been 
limited  so  that  the  mortgagee's  Interest  is 
treated  as  real  estate  only  so  far  as  Is  neces- 
sary for  his  protection  and  to  give  him  the 
full  benefit  of  his  security.  Ilutchins  v.  King, 
1  Wall.  (U.  S.)  53-60,  17  L.  Ed.  544 ;  Water- 
man v.  MacKenzie,  138  U.  S.  259,  11  Sup. 
Ct.  334,  84  L.  Ed.  923 ;  Lightcap  v.  Bradley, 
180  III.  510,  58  N.  E.  221.  And  It  has  been 
held  that  a  sale  or  conveyance  of  the  estate 
is  not  one  of  the  purposes  for  which  the  mort- 
gagee's interest  is  to  be  so  treated.  Bell  v. 
Morse,  6  N.  H.  205.  The  tendency  of  the  de- 
cisions is  shown  by  Carpenter  v.  Longan,  16 
Wall.  (U.  S.)  275,  21  L.  Ed.  313,  where  it  is 
held  that  "the  debt  is  the  principal  thing  and 
the  mortgage  an  accessory,"  and  by  Water- 
man v.  MacKenzie,  supra,  where  it  is  said 
that  mortgages  of  real  estate  have  "come 
to  be  more  and  more  considered  as  a  mere 
security  for  the  debt,  leaving  the  title  in  the 
mortgagor."  The  New  York  courts  at  an 
early  date  led  In  a  departure  from  the  com- 
mon-law rule,  and  their  influence  is  shown  in 
the  fact  that  practically  all  of  the  states  west 
of  the  Mississippi  now  hold  that  a  mortgage 
is  a  mere  Hen,  passing  no  title.  The  views 
of  the  various  state  courts  are  fully  set  out 
in  1  Jones  on  Mortgages  (6th  Ed.)  §§  13-59, 
where  it  is  said,  after  reviewing  the  several 
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state  doctrines  (section  59):  "Grouping  the 
states  geographically,  it  will  be  noticed  that 
the  English  doctrine  of  the  nature  of  mort- 
gages, with  slight  modifications,  prevails  east 
of  the  Mississippi  in  a  large  majority  of  the 
states,  while  west  of  the  Mississippi,  except 
only  in  the  states  of  Missouri  and  Arkansas, 
the  doctrine  everywhere  prevails  that  a  mort- 
gage passes  no  legal  estate  or  right  of  posses- 
sion." This  condition  of  things  is  ascribed 
by  the  same  learned  author  (section  59)  not 
so  much  to  statute  as  to  the  influence  of  the 
early  New  York  <*ases  and  the  civil  law,  and 
In  California,  whose  Supreme  Court,  speaking 
through  Mr.  Justice  Fields,  has  been  most 
potent  in  implanting  the  New  York  doctrine 
west  of  the  Mississippi,  the  courts,  in  addition 
to  holding  that  "a  mortgage  Is  mere  security 
for  the  debt  and  vests  no  title  either  before 
or  after  condition  broken"  (McMillan  v.  Rich- 
ards, 9  Cal.  410.  70  Am.  Dec.  655;  Nagle  v. 
Macy,  9  Cal.  420).  Indicate  that  such  holding 
Is  not  the  result  of  statute,  but  Is  equally  ap- 
plicable upon  sound  principle  to  mortgages 
executed  prior  to  the  California  statute  (Dut- 
ton  v.  Warsehauer,  21  Cal.  623,  82  Am.  Dec. 
765:  Mack  v.  Wetzlar,  39  Cal.  255).  It  is 
undoubtedly  true,  however,  that  the  diver- 
gence from  the  common  law  not  only  In  New 
York  but  in  the  Western  jurisdictions  has 
been  largely  the  result  of  statutes,  some  of 
them  declaring  that  the  right  of  possession 
shall  continue  in  the  mortgagor,  and  others 
declaring  in  terms  that  a  mortgage  shall  be 
construed  as  a  mere  lien.  McMillan  v.  Rich- 
ards, 9  Cal.  410,  70  Am.  Dec.  655,  and  Fogarty 
v.  Sawyer,  17  Cal.  592,  indicate  the  influence 
of  the  New  York  and  California  statutes  on 
the  subject.  The  Oregon  statute  is  discussed 
in  Teal  v.  Walker,  111  U.  S.  250,  4  Sup.  Ct 
420,  28  L.  Ed.  415,  and  Is  held  to  "cut  up  by 
the  roots"  the  common-law  doctrine  and  to 
"give  effect  to  the  view  of  the  American 
courts  of  equity  that  a  mortgage  is  a  mere 
security  for  a  debt."  The  same  statute  Is 
considered  In  Savings  Society  v.  Multnomah 
Co.,  169  U.  S.  426,  18  Sup.  Ct.  392,  42  L.  Ed. 
803.  Among  the  cases  developing  the  doc- 
trine, mostly  as  to  the  result  of  statutory  pro- 
visions, are  Chick  v.  Willetts,  2  Kan.  384; 
Caruthers  v.  Humphrey,  12  Mich.  270 ;  Humph- 
rey v.  Hurd,  29  Mich.  44;  Hoffman  v.  Har- 
rington, 33  Mich.  392;  Gallatin  v.  Beattie, 
3  Mont.  173 ;  Balduff  v.  Griswold,  9  Okl.  438, 
(50  Pac.  223;  Stevens  v.  South  Ogden  Com- 
pany, 20  Utah,  267,  58  Pac.  843;  State  v. 
Superior  Court,  21  Wash.  564,  58  Pac.  1065; 
Wood  v.  Trask,  7  Wis.  566,  76  Am.  Dec.  230 ; 
Wright  v.  Henderson,  12  Tex.  43 ;  Drake  v. 
Root,  2  Colo.  685 ;  and  cases  cited  in  1  Jones 
on  Mortgages,  §§  13-59.  WhHe  the  precise 
question  has  never  been  expressly  decided  by 
this  court,  It  Is  held  in  Territory  v.  Co-opera- 
tive Bldg.  &  Loan  Ass'n,  10  N.  M.  337,  62 
Pac.  1097.  that  real  estate  mortgages  are  per- 
sonal property,  and  this  court  in  speaking  in 
this  case,  through  Mr.  Justice  McFie,  uses  ex- 
pressions which  indicate  the  views  of  the 


court  to  be  that  a  mortgage  Is  primarily  a 

security.  There  are  expressions  to  the  same 
effect  In  Cleland  v.  Alexander  (N.  M.)  86 
Pac.  425,  cited  supra,  In  the  opinion  of  the 
court  Considering  the  question,  however,  as 
an  open  one  up  to  the  present  time,  and  recog- 
nizing the  common-law  rule  as  prevailing  in 
this  territory,  unless  altered  by  statute,  I  am 
of  the  opinion  that  the  Legislature  by  Comp. 
Laws,  5  2365,  has  changed  the  common-law 
rule,  and  that  the  reason  of  all  the  cases 
above  cited  from  Western  Jurisdictions  ap- 
plies to  this  territory.  At  common  law,  as  we 
have  seen,  the  making  of  the  mortgage  con- 
ferred the  right  of  Immediate  possession  upon 
the  mortgagee  as  in  the  case  of  any  other 
grantee.  But  our  Legislature  has  provided 
by  Comp.  Laws,  S  2365,  that,  in  the  absence 
of  stipulation  to  the  contrary,  "the  mortgagor 
of  real  *  *  *  property  shall  have  the 
right  of  possession  thereof."  This,  by  with- 
holding from  the  mortgagee  the  right  of  pos- 
session until  foreclosure,  sale,  and  purchase, 
"cuts  up  by  the  roots  the  common-law  doc- 
trine" (Teal  v.  Walker,  supra>.  and  "deprives 
the  mortgagee  of  the  only  material  advantage 
which  remained  to  him  from  being  considered 
the  owner  of  the  fee"  (Chief  Justice  Emmett 
in  Adams  v.  Corriston,  7  Minn.  456  [Gil. 
365J).  This  statutory  provision  in  my  judg- 
ment changes  the  common-law  rule  and  places 
the  law  in  this  territory  upon  the  same  bases 
as  In  California  and  the  other  Western  ju- 
risdictions. 

This  is  the  view  evidently  taken  by  the 
learned  author  of  Jones  on  Mortgages,  for  at 
section  43  he  quotes  our  Comp.  Laws,  5  2365. 
and  at  sections  58  and  59  names  New  Mexico 
expressly  as  being  among  the  jurisdictions  in 
which  the  mortgage  "passes  no  title  or  estate 
•  *  *  to  the  mortgagee,  and  gives  him  no 
right  of  possession  before  foreclosure."  It  Is 
not  a  cause  for  regret  that  this  statutory  pro- 
vision makes  It  possible  to  declare  the  law 
In  New  Mexico  to  be  thus  in  accord  with  com- 
mon sense,  as  opposed  to  a  common-law  fic- 
tion. In  popular  opinion  a  mortgage  Is  uni- 
versally regarded  as  a  Hen.  Men  buy  and 
sell  mortgaged  realty,  and  always  consider 
that  they  are  purchasing,  not  a  mere  equity 
of  redemption,  but  the  property  itself,  subject 
only  to  the  obligation  to  pay  ofT  the  lien  of 
the  mortgage.  The  nearer  law  can  be  brought 
to  the  bases  of  common  sense  and  every  day 
comprehension,  the  nearer  It  will  be  a  rule 
of  conduct  lived  up  to  In  public  and  private 
life,  and  the  stand  taken  by  the  Western 
courts  on  this  subject  has  tended  very 
strongly  to  this  salutary  result.  As  is  well 
sa id  by  the  Supreme  Court  of  Kansas  in 
Chick  v.  Willetts,  2  Kan.  386:  "In  this  state 
a  clean  sweep  has  been  made  by  statute. 
The  common-law  attributes  of  mortgages 
have  been  wholly  set  aside ;  the  ancient  theo- 
ries have  been  demolished ;  and.  if  we  could 
consign  to  oblivion  the  terms  and  phrases — 
without  meaning  except  in  reference  to  those 
theories — with  which  our  reflections  are  still 
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embarrassed,  the  legal  profession  on  the 
bench  and  at  the  bar  would  more  readily  un- 
derstand and  fully  realize  the  new  condition 
of  things."  For  these  reasons  I  concur  In  the 
doctrine  announced  by  the  opinion  of  the 
court  on  this  subject. 


(14  N.M.  334) 

RICHARDSON  et  al.  t.  PIERCE. 
(Supreme  Court  of  New  Mexico.  Jan.  13,  1908.) 

1.  Trial— Reception  of  Evidence— -Order  of 
Proof. 

In  the  discretion  of  the  court  the  .decla- 
ration of  a  partner  may  be  received,  to  become 
competent  against  himself  and  the  remaining 
partner,  should  a  partnership  relation  become 
established  later  in  the  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Trial,  §§  138-155.] 

2.  Account,  Action  on— Verification— Evi- 
dence. 

Under  section  2931,  Comp.  Laws  1897,  a 
verified  account  attached  to  a  complaint  was 
properly  admitted  in  evidence  to  prove  the  debt, 
when  the  answer  does  not,  under  oath,  deny 
its  correctness,  and  it  was  not  necessary  to  prove 
the  account  by  the  books  of  original  entry. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Account,  Action  on,  §  37.] 

3.  Appeai/— Review— Findings  of  Fact. 

There  being  substantial  evidence  in  the 
record  to  sustain  the  findings  of  the  court  as 
to  the  existence  of  the  partnership  between 
Richardson  and  Cravens,  this  court  will  not  dis- 
turb the  judgment  to  that  effect  given  by  the 
trial  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  3979-3982.] 

(Syllabus  by  the  Court.) 

Error  to  District  Court,  Otero  County;  be- 
fore Justice  Edward  A.  Mann. 

Action  by  R  H.  Pierce  against  George 
Richardson  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.  Affirmed. 

J.  E.  Wharton,  for  plaintiffs  in  error.  By- 
ron Sherry,  for  defendant  in  error. 

MILLS,  C.  J.  This  is  a  suit  brought  by  R. 
H.  Pierce  against  George  Richardson  and  J. 
C.  Cravens,  formerly  partners  doing  business 
under  the  name  of  Richardson  &  Co.  The 
suit  is  based  on  a  balance  claimed  to  be  due 
for  goods  and  merchandise  sold  by  Pierce  to 
Richardson  &  Co.  between  September  9,  1902, 
and  February  20,  1903,  and  the  sum  claimed 
to  be  due  is  $393.08,  with  Interest  from  Feb- 
ruary 1,  1904,  at  the  rate  of  6  per  cent,  per 
annum.  Attached  to  the  complaint  and 
made  a  part  thereof  Is  an  Itemized  copy  of 
the  account  sued  on.  The  complaint  is  duly 
sworn  to.  A  jury  was  waived,  and  the  cause 
was  tried  by  the  court,  and  on  September  28, 

1905,  a  Judgment  was  entered  against  the  de- 
fendants for  the  sum  of  $430.31. 

The  transcript  of  record  in  this  case  Is  an 
imperfect  one,  as  an  examination  of  it  dis- 
closes that  it  was  filed  in  the  office  of  the 
clerk  of  the  Supreme  Court  on  December  28, 

1906,  while  the  certificate  of  the  clerk  of  the 
district  court  of  Otero  county,  certifying  to 


Its  correctness,  Is  dated  December  29,  1906, 
and  the  certificate  of  the  presiding  judge  of 
the  Sixth  judicial  district  of  this  territory  is 
dated  December  31,  1906,  which  is  after  the 
transcript  of  record  was  filed  in  this  court. 
If  a  transcript  Is  not  certified  to  as  correct 
by  the  proper  persons,  it  should  not  be  re- 
ceived and  filed  by  the  clerk  of  this  court, 
and  if  it  is  inadvertently  so  received  and 
filed  it  will  not  be  considered  by  this  court, 
if  objection  is  made  thereto;  for,  as  it  is  not 
certified  to  as  correct,  there  Is  no  proof  be- 
fore us  that  it  is  a  true  record  of  the  pro- 
ceedings held  before  the  trial  court  We 
have  held  in  a  criminal  case  (Haynes  et  al.  v. 
United  States,  9  N.  M.  519,  56  Pac.  282)  that 
when  a  district  judge  signs  and  seals  a  bill 
of  exceptions  at  a  later  date  than  authorized 
by  the  statute  he  exceeds  his  authority,  and, 
on  motion,  the  bill  of  exceptions  will  be 
stricken  from  the  record;  and  this  rule  would 
seem  to  apply  to  the  case  at  bar,  although  it 
Is  a  civil  proceeding.  More  than  the  statutory 
time  also  elapsed  between  the  taking  out  of 
the  writ  of  error  and  the  filing  of  the  same 
In  this  court;  but,  as  no  objection  has  been 
made  by  the  defendant  in  error,  we  have  con- 
cluded to  consider  the  case  on  its  merits. 

1.  The  first  error  assigned  by  the  plaintiff 
in  error  is  that  the  court  erred  in  permitting 
R.  H.  Pierce  to  testify  that  Richardson  told 
him  that  Cravens  was  a  member  of  the  firm 
of  Richardson  &  Co.;  Cravens  not  being 
present  at  the  conversation.  In  support  of 
this  proposition  the  plaintiff  in  error  cites 
no  authorities;  but  we  incline  to  the  opinion 
that,  if  this  was  all  of  the  evidence  as  to  the 
partnership  Introduced  at  the  trial,  the  court 
would  not  have  been  justified  In  giving  a 
Judgment  in  favor  of  Pierce.  But  this  is  not 
the  case,  as  Pierce  testifies  that  prior  to  the 
beginning  of  this  suit  be  had  several  con- 
versations with  the  defendant  Cravens  in  re- 
lation to  the  claim  against  Richardson  &  Co., 
and  that  Cravens  promised  to  pay  it;  that  in 
one  conversation  in  relation  to  the  claim  Cra- 
vens stated  that  he  could  not  pay  It  then, 
but  that  he  would  be  able  to  do  so  later  on; 
that  In  a  talk  had  in  April  or  May,  1904. 
Cravens  told  him  that  he  was  going  to  send 
him  some  money  on  account,  and  that  he 
afterwards  did  send  him  $200,  which  was 
credited  on  the  account.  He  also  testified 
that  at  no  time  during  these  conversations 
did  Cravens  ever  deny  being  a  partner  of  the 
firm  of  Richardson  &  Co.  Mr.  Richardson, 
one  of  the  partners  comprising  the  firm  of 
Richardson  &  Co.,  testified  that  Cravens  was 
a  member  of  that  firm,  and  James  Boone  also 
testified  to  the  existence  of  the  partnership, 
and  that  plaintiff  in  error  admitted  the  ex- 
istence of  the  Indebtedness  and  expressed  the 
desire  to  settle  it. 

This  evidence  of  Pierce,  as  to  the  state- 
ment made  by  Richardson  as  to  Cravens  be- 
ing his  partner,  may  have  been  admitted  in 
evidence  somewhat  prematurely;    but  the 
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learned  judge  who  tried  the  case  below  no 
doubt  admitted  it  under  the  rule  that  In  the 
discretion  of  the  court  the  declaration  of  a 
partner  may  be  received  as  against  himself, 
to  become  competent  against  the  remaining 
partners,  should  a  partnership  relation  be- 
come established  later  in  the  trial.  Jennings 
v.  Estes,  16  Me.  323;  Fogerty  v.  Jordan,  2 
Rob.  (X.  Y.)  319.  It  Is  true  that  plaintiff  in 
error  denied  that  be  was  a  member  of  the 
firm  of  Richardson  &  Co.,  and  Introduced 
some  evidence  to  corroborate  his  statement; 
but  the  trial  court  heard  the  witnesses  tes- 
tify,  noted  their  manner  on  the  stand,  and 
was  better  able  to  weigh  the  evidence  than 
we,  who  only  read  it.  In  accordance  with 
the  rule  which  we  have  frequently  laid  down, 
we  will  not  disturb  the  judgment  given  by 
the  trial  court,  when  there  Is  substantial  evi- 
dence in  the  record  to  sustain  it  Green  v. 
Rrowne  &  Manzanares  Co.,  11  N.  M.  658,  72 
Pac.  17,  and  cases  cited  therein. 

2.  The  second  assignment  of  error  is  that 
the  court  committed  error  in  admitting  the 
verified  account  attached  to  the  bill  of  com- 
plaint to  prove  the  amount  due.  We  do  not 
consider  this  point  well  taken,  for  the  answer 
of  the  plaintiff  In  error  is  almost  solely  made 
up  of  the  denial  of  the  fact  that  he  was  a 
partner  of  the  firm  of  Richardson  &  Co.  at 
tbe  time  the  debt  was  contracted.  He  no- 
where directly  denies  the  truth  of  the  verified 
statement  attached  to  the  complaint.  If  he 
had  done  so,  then  it  might  have  been  neces- 
sary to  prove  the  truth  of  the  account  by  the 
original  books  of  entry.  Pierce  swears  that 
the  account  is  correct,  and  the  only  para- 
graph of  the  answer  that  In  any  way  attacks 
its  correctness  is  the  fourth,  which  reads: 
"This  defendant  says,  In  answer  to  the  plain- 
tiff's fourth  paragraph  of  his  said  amended 
complaint,  that  he  has  not  sufficient  knowl- 
edge or  Information  sufficient  to  form  a  be- 
lief as  to  whether  or  not  the  plaintiff  sold 
and  delivered  to  the  said  firm  of  Richardson 
&  Co.  the  goods,  wares,  and  merchandise,  or 
any  item  of  the  same,  contained  and  set  out 
in  his  itemized  account,  marked  'Exhibit  A,* 
and  made  a  part  of  his  said  amended  com- 
plaint." We  submit  this  is  not  a  denial  un- 
der oath  of  the  correctness  of  the  verified  ac- 
count sued  on,  and,  while  it  would  probably 
be  good  under  the  Code  practice  as  it  exists 
in  many  of  the  states  of  the  Union  and  in 
this  territory  still  we  have  another  statute 
in  addition  to  the  Code,  to  wit,  section  2931 
of  the  Compiled  Laws  of  1897,  which  pro- 
vides that  "accounts  duly  verified  by  the  oath 
of  the  party  claiming  the  same,  or  his  agent, 
*  *  *  shall  be  sufficient  evidence  in  any 
suit  to  enable  the  plaintiff  to  recover  judg- 
ment for  the  amount  thereof,  unless  the  de- 
fendant, or  hi  8  agent  shall  deny  the  same  un- 
der oath."  The  account  is  sworn  to,  and  we 
do  not  think  that  the  mere  statement  of  the 
defendant,  although  made  under  oath,  "that 
he  has  not  knowledge  or  Information  suffi- 


cient to  form  a  belief  as  to  whether  or  not 
the  plaintiff  sold  and  delivered  to  the  said 
firm  of  Richardson  &  Co.  the  goods,  wares, 
and  merchandise,"  is  such  a  denial  of  the 
verified  account  as  Is  contemplated  by  our 
laws.  The  very  purpose  of  retaining  section 
2931  of  the  Compiled  Laws  of  1897,  which 
was  passed  some  five  years  before  the  enact- 
ment of  our  Code  of  Civil  Procedure,  and 
which  subsection  123  of  section  2085  (our 
Code)  recognizes  as  still  being  in  force,  would 
seem  to  be  to  obviate  the  necessity  of  tbe 
introduction  of  the  books  of  original  entry, 
often  a  tedious  proceeding,  In  the  proving  up 
of  verified  accounts  in  the  trial  of  cases, 
where  the  truth  of  such  accounts  is  not  di- 
rectly denied  under  oath.  This  view  also 
seems  to  us  to  be  in  accord  with  the  dic- 
tates of  common  sense  and  reason,  for  a  liti- 
gant may  often  be  willing  to  swear  that  be 
had  no  knowledge  or  information  sufficient  to 
form  a  belief  of  the  correctness  of  an  account, 
when  he  would  not  be  willing  to  deny  under 
oath  the  truth  of  an  account  sued  on. 

3.  The  third  error  assigned  Is  that  the 
court  erred  in  permitting  H.  E.  Chipman  to 
testify  that  Richardson  told  him  that  Cra- 
vens said  it  was  all  right  for  him  (Richard- 
son) to  buy  Chipman  out;  such  testimony  be- 
ing admitted  to  show  the  Interest  of  Cravens 
In  the  firm  of  Richardson  &  Co.,  the  same  be- 
ing hearsay  and  incompetent.  We  have  al- 
ready referred  to  the  declarations  made  by  a 
partner  as  to  who  composed  the  partnership 
in  passing  on  the  first  error  assigned,  and  in 
disposing  of  this  alleged  error  we  will  sim- 
ply quote  from  the  brief  of  the  defendant  in 
error,  which  we  think  correctly  states  the 
law:  "Evidence  had  already  been  adduced 
showing  tbe  partnership  between  Richardson 
and  Cravens,  so  that  It  was  clearly  compe- 
tent to  show  what  one  of  the  partners  said 
In  relation  to  tbe  partnership.  Now,  while 
it  Is  true  that  the  declarations  of  one  part- 
ner, not  made  In  the  presence  of  his  copart- 
ner, are  not  competent  to  prove  the  existence 
of  the  partnership,  It  Is  also  true  that,  when 
the  partnership  had  been  otherwise  proved, 
the  declarations  of  one  partner  are  evidence 
against  the  other  as  to  the  conduct  of  the 
partnership  business.  Defendant  contends 
that,  as  the  evidence  of  the  witnesses  Pierce, 
Richardson,  and  Boone,  which  preceded  the 
testimony  of  the  witness  Chipman,  proved 
the  existence  of  the  partnership  of  Richard- 
son &  Co.  as  alleged  In  the  petition.  Then 
the  testimony  of  Chipman  as  to  what  one  of 
the  partners  said  to  him  in  relation  to  tbe 
partnership  was  competent." 

4.  The  last  error  assigned  is  that  the  court 
erred  In  adjudging  that  a  partnership  ex- 
isted between  Richardson  and  Cravens  at  the 
time  the  account  sued  on  was  made.  There 
certainly  Is  much  evidence  In  the  record  to 
sustain  the  findings  of  the  court  as  to  the 
existence  of  the  partnership  between  Rich- 
ardson and  Cravens,  and,  such  evidence  being 
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of  a  substantial  nature,  this  court  will  not 
disturb  the  judgment  given  by  the  trial  court. 
Greene  v.  Browne  &  Manzanares  Co.,  11  N. 
M.  658,  72  Pac.  17,  and  cases  cited  therein. 

There  Is  no  such  error  apparent  in  the  rec- 
ord as  would  Justify  us  In  reversing  this  case, 
and  the  same  Is  therefore  affirmed;  and  It  is 
so  ordered. 

PARKER,  McFIB,  POPE,  and  ABBOTT, 
JJ.,  concur.  MANN,  J.,  having  tried  the  case 
below,  took  no  part  In  this  decision. 

(M  N.M.  MO) 

R.  H.  PIERCE  CO.  v.  RICHARDSON  et  al. 
<Supreme  Court  of  New  Mexico.  Jan.  13, 1908.) 
Wbit  or  Erbok—  Dismissal  — Mistake  in 
Citation. 

When  a  writ  of  error  is  improperly  direct- 
ed, and  the  defendant  in  error  is  cited  to  appear 
before  this  court  under  the  name  of  "R.  H. 
Pierce,"  and  not  under  the  name  of  "R.  H. 
Pierce  Company,"  who  waa  plaintiff  in  the 
court  below,  the  case  will  be  dismissed  on  the 
ground  that  the  real  defendant  in  error  has  not 
been  cited  to  appear  before  this  court  and  is 
not  before  us. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  f8  2109,  2117,  2125; 
vol.  3,  Appeal  and  Error,  §  3126.] 

<8yllabus  by  the  Court) 

Error  to  District  Court,  Otero  County;  be- 
fore Justice  Edward  A.  Mann. 

Action  by  the  R.  H.  Pierce  Company 
against  George  Richardson  and  J.  C.  Cravens. 
Judgment  for  plaintiff,  and  defendants  bring 
error.  Dismissed. 

J.  E.  Wharton,  for  plaintiffs  In  error.  By- 
ron Sherry,  for  defendant  in  error. 

MILLS,  C.  J.  The  transcript  of  record  in 
this  case  contains  all  of  the  imperfections 
which  are  referred  to  in  the  case  of  Richard- 
son et  al.  v.  R.  H.  Pierce  (decided  at  this 
terra  of  court)  93  Pac.  715,  and  In  addition 
thereto  no  writ  of  error  seems  to  have  ever 
been  sued  out  in  the  Supreme  Court,  as  the 
writ  of  error  attached  to  the  transcript  in 
this  case  Is  made  out  in  the  name  of  "R  H. 
Pierce,"  and  not  "R.  H.  Pierce  Company," 
a  corporation,  who  was  the  plaintiff  in  the 
court  below;  and  therefore,  as  the  defend- 
ant In  error  Is  not  before  us,  we  will  dismiss 
this  case.  We  would  ordinarily  dislike  to 
take  this  course,  based  upon  what  is  ap- 
parently only  a  clerical  error;  but  in  the 
case  of  Richardson  et  al.  v.  R.  H.  Pierce, 
aupra,  there  Is  a  stipulation  to  the  effect  that 
the  evidence  in  that  case  shall  be  the  evi- 
dence in  this,  and  as,  with  that  evidence  be- 
fore us,  we  would  have  to  affirm  the  judg- 
ment of  the  trial  court  in  this  case,  we  do 
not  think  that  we  are  doing  the  plaintiff  In 
error  any  injury,  and  the  case  will  therefore 
be  dismissed;  and  it  is  so  ordered. 

POPE,  McFIE,  ABBOTT,  and  PARKER, 
JJ„  concur.  MANN,  J.,  having  tried  the  case 
below,  took  no  part  in  this  decision. 


(14  N.M.  346) 
SANDOVAL  v.  ALBRIGHT. 

(Supreme  Court  of  New  Mexico.    Jan.  13, 
1908.) 

1.  Judgment — Conclusiveness. 

A  judgment  in  quo  warranto  against  the 
incumbent  of  an  office  which  adjudges  that  re- 
lator is  the  de  jure  officer  is  conclusive  on  bis 
right  to  the  office  in  an  action  for  the  fees  of 
the  office  received  by  the  incumbent. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  §§  1234-1251.] 

2.  Common  Law— Adoption. 

The  common  law  is  in  force  In  New  Mex- 
ico, except  as  modified  by  statute. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Common  Law,  §  10.] 

3.  Officers  —  Compensation  —  Recovery  by 
De  Jube  Officer. 

By  the  common  law,  not  modified  by  stat- 
ute, a  de  jure  officer  may  recover  the  fees  of  the 
office  received  by  a  de  facto  officer  intruding 
into  the  office. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Officers,  §  134.] 

4.  Same. 

In  an  action  by  a  de  jure  officer  for  the  fees 
of  the  office  received  by  the  incumbent  thereof 
holding  the  office  in  good  faith,  the  reasonable 
expenses  of  the  incumbent  in  administering  the 
office  should  be  allowed  him. 

Appeal  from  District  Court,  Bernalillo 
County;  before  Justice  Ira  A.  Abbott 

Action  by  Jesus  Ma.  Sandoval  against 
George  F.  Albright  From  a  judgment  for 
plaintiff,  defendant  appeals,  and  plaintiff 
cross-appeals.  Affirmed. 

This  is  a  suit  brought  by  the  appellee  to 
recover  from  the  appellant  the  sum  of  $6,184.- 
16,  alleged  to  be  the  amount  of  fees  and  emol- 
uments of  the  office  of  assessor  of  Bernalillo 
county,  to  which  the  appellee  had  been  duly 
elected  and  qualified,  received  by  the  appel- 
lant between  the  27th  day  of  March,  1903, 
and  the  19th  day  of  November,  1904,  during 
which  time  the  appellant  had  usurped  the 
said  office.  It  Is  further  alleged  that  a  judg- 
ment of  ouster  was  obtained  against  the  ap- 
pellant; but  that  he  refused  to  pay  over  to 
the  appellee  said  fees  and  emoluments.  De- 
murrer to  the  complaint  having  been  overrul- 
ed, answer  was  filed.  At  a  later  period  this 
answer  waa  withdrawn  and  an  amended  an- 
swer was  filed,  the  second  paragraph  of 
which  Is  as  follows:  "The  defendant  admits 
that  the  plaintiff  was  elected  at  the  general 
election  held  in  the  territory  of  New  Mexico 
to  the  office  of  assessor  of  Bernalillo  coun- 
ty, for  the  term  of  two  years,  from  the  1st 
day  of  January,  A.  D.  1903,  and  duly  quali- 
fied as  such  assessor,  as  alleged  In  paragraph 
1  of  said  complaint,  but  this  defendant  de- 
nies so  much  of  said  paragraph  of  said  com- 
plaint as  is  In  words  and  figures  as  follows, 
to  wit:  'And  plaintiff  alleges  that  he  has 
ever  since  been,  and  still  Is,  the  only  person 
lawfully  authorized  to  discharge  the  duties 
and  enjoy  the  emoluments  and  privileges 
appertaining  to  said  office.' "  The  appellant 
admitted  in  the  ninth  paragraph  of  his 
amended  answer  that  he  had  received  f 6,648.- 
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80,  but  alleged  that  he  had  expended  $2,142.- 
25  for  clerical  assistance  and  other  necessary 
expenses.  By  a  series  of  allegations,  appel- 
lant sought  to  set  up  his  title  to  the  office  in 
question  and  the  ineligibility  of  the  appellee, 
and  by  the  closing  paragraph  of  the  answer 
he  alleged  that  he  became  the  incumbent  of 
the  office  In  good  faith,  believing  he  had  a 
right  thereto,  and  claimed  a  set-off  for  the 
amount  of  his  necessary  expenses  against 
the  claim  of  the  appellee.  Upon  demurrer, 
the  first,  second,  third,  fourth,  and  fifth 
grounds  were  sustained,  and  the  sixth,  sev- 
enth, and  eighth  grounds  overruled.  This 
left  nothing  of  the  answer  except  the  plea  of 
set-off  to  which  the  appellee  replied,  denying 
the  claim  and  right  of  set-off,  and  enlarging 
his  demand,  to  that  admitted  by  appellant. 
A  trial  by  jury  was  had,  and  the  jury,  by 
direction  of  the  court,  returned  a  verdict 
for  the  appellee  for  $5,300.53,  for  which  judg- 
ment was  rendered.  Appeal  and  cross-appeal 
were  prayed,  and  granted. 

William  B.  Chllders,  for  appellant.  Neill 
B.  Field,  for  appellee. 

McFIE,  J.  (after  stating  the  facts  as 
above).  The  parties  to  this  suit  have  been 
before  this  court  on  two  former  occasions 
as  contestants  for  the  office  of  assessor  of 
Bernalillo  county,  the  fees  and  emoluments 
of  which  are  now  sued  for.  Territory  ex  rel. 
Sandoval  v.  Albright  (N.  M.)  78  Pac.  205; 
Albright  v.  Territory  ex  rel.  Sandoval  (N. 
M.)  79  Pac.  719;  Albright  v.  Territory  ex  rel. 
Sandoval,  200  U.  S.  9,  26  Sup.  Ct.  210,  50  L. 
Ed.  346.  The  right  of  office  and  that  the 
appellee  was  the  de  Jure  officer  were  fully  de- 
termined in  the  former  suits,  and  cannot 
be  considered  in  this.  Therefore  the  court 
below  properly  sustained  the  demurrer  to  all 
such  parts  of  the  answer  as  sought  to  raise 
this  issue.  Counsel  for  appellant,  evidently 
conceding  the  correctness  of  the  ruling  below, 
admitted  that  the  appellee  was  the  lawful  in- 
cumbent of  the  office,  but  contends  that,  even 
so,  the  appellee  cannot  recover  the  fees  and 
emoluments  for  the  period  of  appellant's  in- 
cumbency, but  that,  if  the  court  should  hold 
otherwise,  appellant  would  still  be  entitled  to 
recover  as  a  set-off  the  actual  and  necessary 
expenses  Incurred  by  him  while  he  was  in 
possession  of  the  office,  upon  the  ground 
that  he  took  possession  in  good  faith,  believ- 
ing that  he  was  the  rightful  incumbent  there- 
of. The  eross-api>e)lant  denies  the  correct- 
ness of  this  position. 

Counsel  for  appellant,  in  support  of  his 
position  that  the  appellee  cannot  recover,  re- 
fers this  court  to  the  case  of  Sturh  v.  Cur- 
ran,  44  N.  J.  Law,  181,  43  Am.  Rep.  353. 
This  case,  according  to  the  opinion  of  the 
majority  of  the  court,  does  not  sustain  api>el- 
lant's  contention,  for  in  the  concluding  para- 
graph the  court  says:  "Under  the  facts  dis- 
closed In  this  case,  an  action  will  not  lie 


against  a  de  facto  officer.  He  yielded  obedi- 
ence to  the  law  when  he  performed  the  serv- 
ices, and  on  principles  of  natural  justice  he 
may  retain  the  reward  he  has  received."  In 
deciding  this  case,  the  New  Jersey  court, 
divided  seven  to  five,  and  the  dissenting  opin- 
ion, written  by  chief  justice  and  concurred 
in  by  four  of  the  associate  justices,  is  such 
a  complete  answer  to  the  opinion  of  the 
majority  that  practically  all  of  the  courts 
passing  upon  this  question  since  that  case 
was  decided  have  adopted  the  views  express- 
ed in  the  dissenting  opinion;  so  that  it  may 
be  said  that  the  great  weight  of  authority, 
both  in  England  and  America,  is  contrary  to 
the  doctrine  declared  to  be  the  law  by  the 
majority  of  the  court  in  that  case.  The  case 
of  the  United  States  v.  Addison,  6  Wall.  (U. 
S.)  291,  18  L.  Ed.  919,  holds  that  there  can 
be  a  recovery,  and,  while  the  amount  of  the 
recovery  is  limited,  the  reason  is  that  the 
suit  was  brought  upon  a  supersedeas  bond 
given  upon  appeal;  but  the  principle  decided 
by  the  court  was  that  contended  for  in  the 
dissenting  opinion  in  the  case  of  Sturh 
Curran,  supra.  Chief  Justice  Beasely  refers 
to  many  of  the  cases  referred  to  in  the  ma- 
jority opinion,  and,  after  stating  that  the 
English  authorities  sustain  the  right  of  re- 
covery, says:  "With  regard  to  the  American 
cases,  I  can  say,  after  an  extended  research^ 
that  not  one  of  them  that  has  fomc  to  my 
attention  denies  the  right  of  the  de  jure  officer 
to  recover  in  some  form  for  an  intrusion  into 
his  office.  Dolan  v.  Mayor  of  New  York,  68 
N.  Y.  274,  23  Am.  Rep.  168;  Hunter  v. 
Chandler,  45  Mo.  452;  Glascock  v.  Lyons, 
20  Ind.  1,  83  Am.  Dec.  299;  Douglass 
State,  31  Ind.  429;  reoplc  v.  Miller,  24  Mich. 
458,  9  Am.  Rep.  131;  Dorsey  v.  Smyth,  28 
Cal.  21;  Nichols  v.  McLean,  101  N.  Y.  538. 
5  N.  E.  347,  54  Am.  Rep.  730;  Kreits  v. 
Behrensmeyer,  149  111.  503,  36  N.  E:  9S3,  24 
L.  R.  A.  59. 

Counsel  for  appellant  In  his  brief  says: 
"It  is  said  the  weight  of  authority  is  the 
other  way.  Much  depends  in  New  Mexico 
upon  what  was  the  common  law.  as  we  have 
no  statute  on  the  subject,  and  it  is  nu  open 
question  for  the  court  to  decide."  It  is  true 
that  we  hnve  no  statute  in  this  territory  gov- 
erning this  subject,  but  the  common  law,  in 
the  absence  of  statute,  authorizes  a  recovery 
by  the  de  jure  officer  In  such  cases.  In  shak- 
ing of  the  common  law  upon  this  subject,  Sel- 
wyn,  1  N.  P.  81,  says:  "That  where  a  person 
lias  usuri»ed  an  office  belonging  to  another, 
and  taken  the  known  and  established  fees  of 
office,  an  action  for  money  had  and  received 
will  lie  at  the  suit  of  the  party  really  entitl- 
ed to  the  office,  against  the  intruder,  for  the 
recovery  of  such  fees."  Chitty,  also,  in  his 
work  on  Pleadings,  says  that  an  action  will 
lie  "against  a  person  who  has  usurped  an  of- 
fice and  received  the  known  and  accustomed 
fees  of  office."    The  state  of  Illinois,  like 
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New  Mexico,  adopted  the  common  law,  and 
still  retains  It  except  as  modified  by  statute. 
The  case  of  Kreltz  v.  Behrensmeyer,  149  111. 
490,  36  N.  E.  988,  24  L.  R.  A.  59,  is  a  very 
Instructive  case  upon  this  subject,  as  the 
state  of  the  law,  at  the  time,  was  similar  to 
our  own.  The  court  says:  "It  is  conceded 
that  no  statute  exists  In  this  state  declaring 
the  right  of  a  de  jure  officer  to  recover  from 
a  de  facto  officer  the  salary  paid  such  de 
facto  officer  who  has  discharged  the  duties  of 
the  office  under  a  wrongful  or  mistaken  pur- 
pose. There  is  no  legislation  on  that  subject 
In  this  state.  The  right  of  recovery,  if  it 
exists,  depends,  therefore,  on  the  principles 
of  the  common  law.  *  •  *  By  reference 
to  the  decision  of  the  common-law  courts  of 
England,  the  common  law  of  that  country  Is 
to  be  found.  An  examination  of  the  decis- 
ions of  the  courts  of  that  country  shows  a 
uniform  declaration  of  the  principle  that  a 
de  jure  officer  has  a  right  of  action  to  recover 
against  an  officer  de  facto  by  reason  of  the 
Intrusion  of  the  latter  into  the  office  and  his 
receipt  of  the  emoluments  thereof.  Among 
others  the  following  opinions  of  English 
courts  may  be  referred  to  as  sustaining  this 
right  of  recovery:  Vaux  v.  Jefferson,  2 
Dyer,  114;  Arris  v.  Stukley,  2  Mod.  260;  Lee 
v.  Drake,  2  Salk,  408;  Webb's  Case,  8  Rep. 
43.  By  the  adoption  of  the  common  law  of 
England,  the  principle  announced  in  these 
cases  was  adopted  as  the  law  of  this  state; 
for  the  principle  Is  of  a  general  nature  and 
applicable  to  our  condition.  On  the  basis 
of  a  sound  public  policy,  the  principle  com- 
mends Itself,  for  the  reason  that  one  would 
be  less  liable  to  usurp  or  wrongfully  retain 
a  public  office,  and  defeat  the  will  of  the 
people  or  the  appointing  power,  If  no  benefit 
but  a  loss  would  result  from  such  wrongful 
retention  or  usurpation  of  an  office.  The 
question  has  frequently  been  before  the 
courts  of  the  different  states  and  of  the 
United  States,  and  the  great  weight  of  au- 
thority sustains  the  doctrine  of  the  common 
law,  as  shown  by  the  opinions  of  the  judges 
in  different  states,  and  which,  In  most  of  the 
states,  are  based  on  the  common  law,  with- 
out reference  to  any  statute.  *  *  * 
Whilst  It  Is  true  that  In  this  state  a  public 
office  is  not  a  franchise  or  on  incorporeal 
hereditament,  but  a  mere  public  agency 
created  for  the  benefit  of  the  state,  yet  the 
salary  or  emoluments  annexed  to  a  public 
office  are  Incident  to  the  right  to  the  office, 
and  not  to  the  mere  exercise  of  its  duties,  or 
Its  occupancy.  *  •  • "  In  support  of  the 
views  expressed  by  the  court  in  this  case, 
many  cases  are  cited,  but  we  do  not  deem  it 
necessary  to  refer  to  them,  as  we  regard  this 
case  conclusive  of  the  law  of  the  case  now 
before  us,  and,  being  applied,  disposes  of  the 
case  so  far  as  the  appellant  is  concerned. 
There  being  no  doubt  of  the  right  of  recovery 
by  the  appellee,  and  no  conflict  of  evidence 
•concerning  the  amount  the  appellee  was  en- 


titled to  recover,  It  was  not  error  for  the 
court  to  direct  a  verdict  as  was  done  In  the 
court  below. 

A  cross-appeal  was  taken  by  the  appellee, 
and  will  now  be  considered.  The  court  be- 
low allowed  >  be  set  off  against,  and  deduct- 
ed from,  the  total  amount  received  by  the 
appellant  during  his  incumbency  of  office  the 
sum  of  $2,142.25,  which  was  shown  to  be  the 
amount  of  expenses  Incurred  In  administer- 
ing the  affairs  of  the  office.  Counsel  for 
cross-appellant  does  not  question  the  amount 
of  the  set-off,  nor  seeks  relief  upon  any  tech- 
nical ground  of  error;  but,  on  the  contrary, 
takes  the  broad  ground  that  cross-appellant 
is  entitled  to  recover  the  full  amount  of  the 
fees  and  emoluments  received  by  appellant, 
Albright,  during  his  Incumbency,  without 
any  allowance  whatever  for  the  expenses  In- 
curred In  conducting  the  affairs  of  the  of- 
fice. In  other  words,  that  cross-appellant  Is 
entitled  to  the  gross  receipts,  and  not  the 
profits  of  the  office.  There  Is  some  conflict  of 
authority  on  this  subject ;  but  the  weight  of 
authority  is  to  the  effect  that  where  the  de 
facto  officer  entered  In  good  faith,  believing 
he  was  entitled  to  the  office,  the  profits,  and 
not  the  entire  amount  received,  are  recover- 
able. A  leading  case  to  this  effect  is  May- 
field  v.  Moore,  53  111.  428,  5  Am.  Rep.  52. 
Counsel  for  cross-appellant  has  expressed 
criticism  of  this  case,  but  we  find  the  law  as 
therein  declared  adhered  to  In  the  latter 
cases.  Farwell  v.  Adams,  112  111.  57;  Wa- 
terman v.  Chicago  &  Iowa  R  Co.,  139  III.  0G9. 
29  N.  E.  689,  15  L.  R.  A.  418,  32  Am.  St. 
Rep.  228;  Kreltz  v.  Behrensmeyer,  149  111. 
490,  36  N.  E.  983,  24  L.  R.  A.  59 ;  23  Am.  & 
Eng.  Ency.  of  Law,  pp.  403-404  ;  9  Am.  & 
Eng.  Corp.  Cases  (Tex.)  p.  91.  The  acts  of 
the  Legislature  providing  for  the  appoint- 
ment of  an  assessor  for  Bernalillo  county, 
and  the  testimony  of  Albright  as  to  his  ap- 
pointment and  that  he  entered  upon  the  of- 
fice under  advice  of  counsel,  were  before  the 
court  when  the  court  directed  the  jury  to 
allow  the  set-off,  and  we  think  the  good 
faith  of  Albright  must  be  conceded  from 
these  facts,  aided,  as  they  were,  by  the  stub- 
born contest  In  the  courts  to  settle  the  title 
to  the  office  In  dispute,  disclosed  by  the  decis- 
ions of  this  court,  of  which  the  trial  court 
took  judicial  notice.  The  question  of  good 
faith  seems  to  be  the  controlling  considera- 
tion for  the  allowance  of  expenses  to  an 
ousted  de  facto  officer  in  a  majority  of  cases 
thus  holding,  and  the  rule  would  doubtless 
not  be  applied  in  case  of  an  Intruder  entering 
in  bad  faith  and  without  color  of  right. 

We  feel  disposed  to  adhere  to  this  rule  In 
this  case,  and  therefore  hold  that  the  court 
below  did  not  commit  error  in  allowing  the 
amount  shown  by  the  evidence  as  the  rea- 
sonable expenses  of  appellant's  administra- 
tion of  the  office,  and  instructing  the  jury  to 
that  effect 

The  judgment  of  the  court  below,  both  up- 
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on  the  original  and  cross  appeals,  will  be  af- 
firmed, with  costs.   It  Is  so  ordered. 

MILLS,  C.  J.,  and  MANN,  PARKER,  and 
POPE,  JJ.,  concur.  ABROTT,  A.  J.,  having 
heard  this  case  in  the  court  below,  did  not 
participate  In  this  decision. 


(33  Utah,  243) 

STATE  ex  ret.  DAVIS  v.  EDWARDS,  State 
Auditor. 

(Supreme  Court  of  Utah.  Jan.  25,  1908.) 

1.  Pleading  —  Demurbeb  —  Waives  or  De- 
murrer. 

Under  the  statute,  an  answer  may  be  filed 
with  a  demurrer  without  waiving  the  demnrrer. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39.  Pleading,  §3  404-407.] 

2.  Courts— Stenographers  —  Compensation 
— Audit  by  Board  or  Examiners. 

Laws  1899,  pp.  Ill,  112.  c.  72,  (8  1,  2, 
authorize  a  district  court  judge  to  appoint  a 
stenographer  to  hold  during  his  pleasure,  and 
to  agree  on  the  compensation  to  be  paid  by  the 
state,  not  exceeding  a  maximum  fixed,  and 
provide  that  such  stenographer  may  also  be 
paid  mileage  not  to  exceed  a  fixed  amount  a 
mile,  and  that  the  amount  of  such  mileage  shall 
be  certified  by  the  court  to  the  State  Auditor, 
who  shall  draw  his  warrant  for  the  same. 
Const,  art.  7,  8  13,  creates  a  board  of  examiners 
with  power  to  examine  all  claims  against  the 
state,  except  salaries  or  compensation  of  of- 
ficers fixed  by  law.  Rev.  St.  1898.  8  946,  en- 
acted pursuant  to  Const,  art.  7,  §  13.  forbids 
the  State  Auditor  to  draw  his  warrant  for 
any  claim  unless  approved  by  the  board,  ex- 
cept for  salaries  or  compensation  of  officers 
fixed  by  law.  Held,  that  a  claim  by  a  stenog- 
rapher for  mileage  was  a  claim  for  compensa- 
tion fixed  by  contract,  not  by  law  within  the 
exception  to  Const,  art.  7,  f  13,  and  Rev.  St. 
1898,  8  946.  and  hence  the  State  Auditor  could 
not  be  required  to  draw  a  warrant  for  the  same 
until  first  approved  by  the  board  of  examiners. 
8.  Mandamus— Subjects  or  Reliet— Aixow- 
ance  and  Payment  or  Salaries. 

The  allowance  and  payment  of  salaries  or 
compensation  of  public  officers  fixed  by  law 
may  be  enforced  by  mandamus  against  auditing 
and  disbursing  officers. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  33,  Mandamus,  §8  211-216.] 

4.  Mandamus— Subjects  or  Relief— Audit 
or  Claims. 

The  board  of  examiners  created  by  Const, 
art.  7.  8  13,  with  power  to  examine  all  claims 
against  the  state,  except  salaries  or  compensa- 
tion of  officers  fixed  by  law,  may  in  a  proper 
case  be  subject  to  mandamus.* 

Original  application  for  mandamus  by  the 
state,  on  the  relation  of  Justin  R.  Davis, 
against  J.  A.  Edwards,  State  Auditor.  Writ 
denied. 

Thurman,  Wedgwood  &  Irvine,  for  petition- 
er. M.  A.  Breed  en,  Atty.  Gen.,  and  A.  R. 
Barnes,  Asst.  Atty.  Gen.,  for  respondent. 

FRICK,  J.  On  the  29th  day  of  June,  1907, 
Justin  R.  Davis  (hereinafter  styled  "petition- 
er") made  an  application  to  this  court  for  an 
alternative  writ  of  mandate  to  be  directed  to 
J.  A.  Edwards,  as  State  Auditor  of  the  state 
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of  Utah  (hereinafter  designated  "respond- 
ent"), in  which  the  petitioner  asked  that  said 
respondent  show  cause  why  a  peremptory 
writ  should  not  issue  against  him  requiring 
bun.  to  allow  a  certain  claim  against  the 
state,  and  in  favor  of  petitioner,  and  to  Is- 
sue a  warrant  upon  the  State  Treasurer  for 
the  amount  claimed.  The  petitioner  based  his 
claim  upon  certain  facts  which,  In  his  peti- 
tion, are  stated.  In  substance,  as  follows: 
That  on  the  3d  day  of  January,  1905,  he  duly 
entered  Into  a  contract  with  Hon.  C.  W. 
Morse,  one  of  the  judges  of  the  district  court 
of  the  Third  judicial  district  of  this  state; 
that  said  contract  was  entered  Into  In  pur- 
suance of  the  provisions  contained  In  sections 
1,  2,  c.  72,  pp.  Ill,  112,  Laws  Utah  1899;  that 
by  virtue  of  said  contract  and  the  law  refer- 
red to  said  C  W.  Morse,  as  such  district 
Judge,  on  the  3d  day  of  January,  1906,  duly 
appointed  the  petitioner  as  court  stenographer 
of  said  district  court,  and  that  the  petitioner 
ever  since  said  date  has  been,  and  now  is,  the 
duly  appointed,  qualified,  and  acting  court 
stenographer  of  said  court,  during  all  of 
which  time  he  has  faithfully  discharged  the 
duties  of  court  stenographer  for  said  court 
in  pursuance  of  said  contract  and  appoint- 
ment; that  said  contract  and  appointment 
ever  since  said  date  have  been  and  now  are 
In  full  force  and  effect ;  that,  by  the  terms  of 
said  contract,  It  Is  provided  that  the  petition- 
er shall  be  paid  the  sum  of  10  cents  per  mile 
for  each  mile  actually  traveled  by  him  In  the 
discharge  of  his  official  duties;  that  in  the 
months  of  April  and  May,  1907,  the  petitioner 
in  the  discharge  of  his  official  duties  neces- 
sarily traveled  a  distance  of  336  miles,  for 
which  he  Is  entitled  to  receive,  under  the 
terms  of  said  contract,  from  the  state  of  Utah 
the  sum  of  $33.60;  that  In  compliance  with 
the  provisions  of  section  2,  c.  72,  p.  112,  Laws 
Utah  1899,  the  petitioner  obtained  from  the 
said  C.  W.  Morse,  as  judge  of  said  district 
court,  a  certificate  In  which  said  judge  duly 
certified  that  the  number  of  miles  as  claimed 
by  the  petitioner  was  correct,  and  that  he  had 
actually  traveled  said  distance;  that  thereup- 
on petitioner  presented  said  claim  for  mile- 
age, duly  certified,  to  the  respondent,  as  State 
Auditor,  for  allowance,  and  requested  him  to 
allow  the  same,  and  to  issue  his  warrant 
drawn  upon  the  State  Treasurer,  In  favor  of 
petitioner,  for  said  sum  of  $33.60,  which  re- 
spondent refused,  and  still  refuses  to  do;  that 
there  Is  due  the  petitioner  from  the  state  of 
Utah  for  the  mileage  aforesaid  the  sum  of 
$33.60.  An  alternative  writ  was  duly  Issued 
by  this  court,  to  which  the  respondent  appear- 
ed. Respondent  attacks  the  petition  by  gen- 
eral demurrer  for  want  of  facts.  He  also 
filed  an  answer  at  the  same  time,  which  under 
the  statute  he  was  permitted  to  do  without 
waiving  his  demurrer.  A  reply  to  the  an- 
swer was  also  filed  by  the  petitioner. 

In  view  of  the  law  In  force  in  this  state, 
the  first  question  that  arises  Is  as  to  the  suf- 
ficiency of  the  petition.  This  question  Is  rais- 


Digitized  by  Google 


Utah) 


STATE  v.  EDWARDS. 


721 


ed  by  the  general  demurrer.   The  petitioner 
relies  ui»n  sections  1,  2,  c.  72,  pp.  Ill,  112, 
aforesaid,  which,  so  far  as  material,  are  to 
the  effect  that  the  judges  of  the  district  court 
of  this  state  may  enter  Into  contracts  with 
and  appoint  competent  persons  as  stenogra- 
phers to  report  the  proceedings  of  said  courts. 
These  sections  enumerate  what  shall  be  speci- 
fied in  the  contract,  and,  among  other  things, 
authorize  the  judges  to  agree  upon  the  com- 
pensation to  be  paid  by  the  state  to  the  ste- 
nographers for  services  not  exceeding  the 
sum  of  $8  for  each  sitting  of  the  court.  It  is 
further  provided  in  section  2  that  "such  con- 
tract shall  further  provide  that  the  said  ste- 
nographer shall  hold  his  employment  at  the 
pleasure  of  the  Judge  of  the  court  appointing 
him.  or  his  successor,  and  may  also  provide 
that  said  stenographer  shall  be  paid  not  to 
exceed  ten  cents  per  mile  for  each  mile  ac- 
tually traveled  by  him  In  the  performance  of 
his  part  of  said  contract,  and  the  amount  of 
such  mileage  shall  be  certlfled  by  the  court 
to  the  state  auditor,  who  shall  draw  his  war- 
rant upon  the  state  treasurer  for  the  amount 
so  certified,  and  the  same  shall  be  paid  out  of 
the  state  treasury."   The  petitioner,  in  sub- 
stance, contends  that,  If  It  be  made  to  appear 
to  the  Stale  Auditor  by  the  certificate  refer- 
red to  in  the  statute  that  the  services  were 
rendered,  or  that  the  claim  for  mileage  arises 
by  virtue  of  the  contract  and  appointment 
made  by  the  district  judge  and  the  amount  is 
certified  to  by  him  as  correct,  that  it  then  be- 
comes the  duty  of  the  Auditor  to  draw  his 
warrant  upon  the  State  Treasurer  for  the 
amount  stated  In  the  certificate  in  favor  of 
the  stenographer  named  In  the  certificate.  He 
urges  further  that  it  appears  from  the  peti- 
tion that  he  has  complied  with  the  provisions 
of  sections  1  and  2,  above  referred  to,  and 
that,  therefore,  he  is  entitled  to  the  relief 
prayed  for.    In  this  contention  we  at  first 
blush  were  inclined  to  agree  with  the  peti- 
tioner, and,  if  It  were  not  for  a  constitutional 
provision,  which  we  think  stands  In  the  way, 
we  would  be  Inclined  to  hold  that  the  peti- 
tioner should  prevail  in  this  proceeding.  Sec- 
tion 13  of  article  7  of  the  Constitution  pro- 
vides for  a  board  of  examiners  ••with  power 
to  examine  all  claims  against  the  state,  ex- 
cept salaries  or  compensation  of  officers  fixed 
by  law."  Pursuant  to  this  constitutional  pro- 
vision the  first  state  Legislature  passed  an 
act  which  is  designated  as  title  19,  and  com- 
prises sections  920  to  963  of  the  Revised  Stat- 
utes of  189a   In  these  sections  the  duties  of 
the  board  of  examiners  are  more  particularly 
specified.    Section  946,  which  relates  to  the 
duties  of  the  respondent,  as  State  Auditor, 
with  respect  to  claims  against  the  state,  pro- 
vides: "The  State  Auditor  shall  not  draw  his 
warrant  for  any  claim,  unless  it  has  been  ap- 
proved by  the  board,  except  for  salaries  or 
compensation  of  officers  fixed  by  law,  or  for 
moneys  expressly  appropriated  by  law."  The 
powers  conferred  upon  the  board  of  examin- 
ers, with  rejcard  to  claims  against  the  state, 


by  the  constitutional  provision  quoted  above, 
are  general  and  sweeping.  The  power  would 
include  all  claims  against  the  state,  were  It 
not  for  the  exception  which  excludes  salaries 
or  compensation  of  officers  fixed  by  law.  An 
exception  of  this  character  may  not  be  en- 
larged nor  extended  by  Implication.   An  ex- 
ception which  specifies  the  things  that  are 
excepted  from  a  general  provision  strength- 
ens the  force  of  the  general  provisions  of  the 
law.  2  Lewis'  Sutherland,  Stat  Const  §  494. 
It  is  an  elementary  doctrine  that,  if  there  are 
any  provisions  in  a  statute  which  in  any  way 
conflict  with  a  constitutional  provision,  the 
Constitution  controls.   Does  the  claim  of  the 
petitioner  come  within  the  constitutional  ex- 
ception? If  it  does  not  then  by  virtue  of  sec- 
tion 946,  Rev.  St.  1898,  above  quoted,  the  re- 
spondent cannot  legally  be  required  to  draw 
his  warrant  upon  the  State  Treasurer  there- 
for until  it  has  been  approved  by  the  board 
of  examiners.   The  petitioner  does  not  state 
in  his  petition  that  the  claim  has  been  so  ap- 
proved. In  order  to  state  a  complete  cause  of 
action  against  the  State  Auditor  for  relief  in 
case  the  auditor  refuses  to  draw  a  warrant, 
it  must  appear  from  the  application  either 
that  the  claim  has  been  approved  by  the  board 
of  examiners,  or  that  It  is  one  that  comes 
within  the  constitutional  exception.    Is  the 
claim  presented  by  the  petitioner  a  claim  for 
salary  or  compensation  of  an  officer  fixed  by 
law?  It  certainly  is  not  for  an  official  salary. 
It  seems  equally  clear  that  It  is  not  for  official 
compensation  which  is  fixed  by  law.  Conced- 
ing that  the  petitioner  falls  within  the  desig- 
nation of  public  officer  for  certain  purposes, 
as  held  In  Dull  v.  Mining  Co.,  28  Utah,  467, 
79  Pac.  1050,  and  assuming,  further,  that 
mileage  may,  under  certain  circumstances, 
constitute  or  form  a  part  of  official  compensa- 
tion, as  held  In  Marioneaux  v.  Cutler  (Utah) 
91  Pac.  355,  still  the  claim  in  question  is  not 
for  a  compensation  that  is  fixed  by  law. 

It  must  not  be  overlooked  that  the  excep- 
tion in  the  Constitution  does  not  apply  to 
every  claim  for  official  compensation,  but 
applies  only  to  those  that  are  fixed  by  law. 
If  we  assume  that  the  amount  claimed  by 
the  petitioner  is  ascertained  and  fixed  by  the 
court's  certificate,  this  still  does  not  meet  the 
objection  that  It  is  not  fixed  by  law.  How  does 
the  claim  arise?  As  stated  by  the  petitioner, 
it  arises  out  of  a  contract  entered  into  by 
him  with  the  district  Judge,  who  by  law  is 
made  the  agent  of  the  Btate  for  that  purpose. 
The  amount  that  the  petitioner  is  to  receive 
from  the  state,  both  for  services  and  for 
mileage,  Is  a  matter  that  he  and  the  Judge 
agreed  upon  and  fixed.  If  the  law  had  au- 
thorized the  district  judge  to  enter  into  con- 
tracts with  stenographers,  and  to  agree  upon 
the  compensation  and  mileage  for  such  an 
amount,  as  under  the  circumstances  might 
seem  fair  and  reasonable,  and  had  directed 
the  judges  to  certify  to  the  amount  agreed 
upon  and  to  the  miles  actually  traveled,  no 
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one  could  successfully  contend  that  the  com- 
pensation agreed  upon  was  fixed  by  law.  The 
only  difference  between  such  a  law  and  the 
one  we  are  dealing  with  is  that  the  present 
law  limits  the  authority  of  the  Judges,  while 
the  supposed  law  would  not.  The  mere  fact 
that  the  law  imposes  limitations,  which  the 
judges  may  not  exceed,  in  no  way  changes 
the  fact  that  it  is  a  limitation  of  authority, 
and  not  the  fixing  of  compensation  by  law. 
This  Is  made  clearer  still  by  the  fact  that 
the  compensation  and  mileage  may  be  one 
amount  In  one  district,  and  a  different 
amount  in  another  district.  It  may  be  the 
maximum  amount  for  services  and  less  than 
that  for  mileage,  or  vice  versa.  Moreover, 
the  contract  remains  In  force  only  at  the 
pleasure  of  the  judge.  He  may  recall  It  at 
any  time,  and  may  Increase  or  reduce  the 
stipulated  amount  so  long  as  it  Is  not  In- 
creased beyond  the  highest  amount  he  may 
contract  for.  While  the  compensation  of 
stenographers,  to  some  extent,  is  regulated 
by  law,  It  nevertheless  Is  not  a  compensation 
within  the  constitutional  provision  fixed  by 
law.  It  is  a  compensation  fixed  by  the  con- 
tract made  between  the  stenographer  and  the 
judge.  If  this  should  be  held  to  constitute 
compensation  fixed  by  law,  then  any  compen- 
sation authorized  by  law  which  was  agreed 
to  in  an  authorized  contract  would  also  be 
fixed  by  law.  The  authority  conferred  by 
the  state  upon  certain  officials  to  enter  into 
contracts  with  other  persons,  and  to  agree 
upon  the  compensation  to  be  paid  for  public 
services  contemplated  by  the  contract,  not  ex- 
ceeding a  specified  sum,  as  we  view  it,  falls 
far  short  of  fixing  such  compensation  by  law 
as  contemplated  by  the  Constitution.  That 
the  allowance  and  payment  of  the  salaries 
or  compensation  of  public  officers  fixed  by 
law  may  be  enforced  by  mandamus  proceed- 
ings against  auditing  and  disbursing  officers 
is  well  settled.  Merrill  on  Mandamus,  §  105; 
High,  Extra.  Leg.  Rem.  (3d  Ed.)  §§  101,  113; 
Mechem  on  Public  Officers,  §  968;  Fowler  v. 
Peirce,  2  Cal.  165;  Reynolds  v.  Taylor,  43 
Ala.  420;  Bryan  v.  Catell,  15  Iowa,  538; 
Black  v.  Auditor  of  State,  26  Ark.  237.  But 
all  these  authorities  simply  make  it  clear  that 
the  salary  or  compensation,  of  which  pay- 
ment may  be  compelled  In  such  a  proceed- 
ing, must  be  certain  and  fixed  by  law,  and, 
further,  that  it  must  appear  that  It  is  the 
legal  duty  of  the  officer,  upon  whom  the  de- 
mand is  made,  to  allow  or  pay  the  amount 
claimed.  We  have  not  been  able  to  find  any 
case  where  the  compensation  was  fixed  by 
contract,  or  where  the  amount  is  subject  to 
change  at  the  pleasure  of  the  person  authoriz- 
ed to  agree  upon  and  fix  it,  wherein  it  was 


held  that  such  compensation  Is  one  fixed  by 
law.  The  mere  fact  that  the  Legislature  has, 
in  effect,  made  the  certificate  of  the  Judge 
the  only  evidence  that  Is  required  to  fix  the 
amount  due,  cannot  affect  the  conclusion  that 
it  Is  not  fixed  by  law.  It  Is  the  judge,  and 
not  the  law,  that  determines  and  fixes  the 
amount  to  be  allowed  under  the  particu- 
lar contract  under  which  the  stenographer 
claims.  The  attempt  by  the  Legislature  to 
require  the  Auditor  to  allow  a  claim  which 
by  the  Constitution  must  first  be  approved  by 
the  board  of  examiners  can  avail  nothing. 
The  Auditor  Is  bound  by  the  constitutional 
provision.  The  Legislature  is  so  bound,  and 
so  are  we.  The  Legislature  may  make  cer- 
tain evidence  conclusive  with  regard  to  a 
specific  matter,  but  it  may  not  interfere  with 
powers  conferred  or  duties  Imposed  by  the 
Constitution.  This,  in  effect,  Is  what  is  at- 
tempted to  be  done  in  section  2,  c.  72,  p.  112. 
aforesaid.  To  the  extent  that  the  provisions 
of  that  section  are  in  conflict  with  the  con- 
stitutional provision  governing  salaries  and 
compensations  of  officers  fixed  by  law,  the 
Constitution  must  prevail.  The  conclusion  is. 
therefore,  forced  upon  us  that  the  petitioner's 
claim  is  not  within  the  constitutional  excep- 
tion, and  therefore  comes  within  the  general 
class  of  claims  which  must  be  submitted  to 
the  board  of  examiners,  and  that  the  respond- 
ent, as  State  Auditor,  cannot  be  compelled 
to  draw  a  warrant  therefor  until  the  same 
Is  approved  by  that  board.  As  there  is  no 
allegation  In  the  petition  that  the  claim  has 
been  so  presented  and  allowed,  the  petition 
does  not  state  sufficient  facts  to  authorize 
us  to  issue  a  peremptory  writ  of  mandate 
against  the  respondent  The  demurrer,  there- 
fore, is  well  taken,  and  should  be  sustained. 

In  view  that  the  writ  must  be  denied  for 
the  reasons  stated,  we  cannot  now  pass  upon 
the  other  questions  raised  by  the  respondent 
The  board  of  examiners  whose  duty  it  Is  un- 
der the  Constitution  to  pass  upon  the  claim 
is  not  before  us;  and  hence  would  not  be 
concluded  by  a  decision  upon  these  questions. 
Merrill  on  Mandamus,  §  315.  No  doubt  the 
board  of  examiners,  in  a  proper  case,  may 
be  subject  to  a  proceeding  in  mandamus. 
Merrill  on  Mandamus,  8  126;  Mechem  on 
Public  Officers,  §  968;  High,  Ex.  Leg.  Rem. 
(3d  Ed.)  (§  101,  113;  Marloneaux  v.  Cutler 
(Utah)  91  Pac.  355. 

From  the  foregoing,  it  follows  that  the 
writ  must  be  denied,  and  the  petition  dismiss- 
ed. It  is  so  ordered.  Respondent  to  recover 
costs. 

McCARTY,  C.  J.,  and  STRAUP,  J.,  concur. 
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CLAYTON  v.  DINWOODEY  et  al. 
(Supreme  Court  of  Utah.    Jan.  20,  1908.) 

1.  Executors  and  Administrators—  Allow- 
ance and  Payment  of  Claims— Presenta- 
tion—Claims  Which  must  be  Presented — 
Time  fob  Pbesentation. 

Plaintiff  purchased  from  defendant's  testa- 
tor property  by  warranty  deed.  After  paying  the 
taxes  on  the  property  due  before  the  testator's 
death,  he  sued  defendants  for  the  amount  of 
the  taxes  so  paid.  Held,  the  claim  arose  from 
a  breach  of  a  covenant  in  a  deed,  and  was  a 
claim  arising  on  contract  within  Rev.  St.  1898, 
I  3851,  providing  that  "all  claims  arising  upon 
contracts  *  *  *  must  be  presented  within 
the  time  limited  in  the  notice"  given  by  the  ex- 
ecutor or  administrator  to  creditors  of  the  es- 
tate. 

2.  Same— Taxes. 

The  taxes  were  not  claims  which  need  not 
be  presented  to  the  executor  within  the  excep- 
tion of  Rev.  St.  1898,  8  3858.  providing  that 
an  action  may  be  brought  against  the  represen- 
tatives of  the  estate  without  notice  by  any 
holder  of  a  lien  to  enforce  it  against  the  prop- 
erty of  the  estate  subject  thereto,  the  lien  of 
the  taxes  being  against  the  land  bought  and  not 
against  any  property  of  the  estate. 

3.  Same. 

Rev.  St.  1898,  §  2613,  requiring  the  dis- 
trict court  to  require  executors  and  adminis- 
trators to  pay  all  taxes  due  from  the  estate  and 
forbidding  discharge  till  such  taxes  are  paid, 
does  not  affect  the  necessity  of  presenting  to 
the  representatives  of  a  deceased  vendor  of  land 
by  warranty  deed  a  claim  by  the  purchaser 
for  reimbursement  for  taxes  paid  by  him  which 
were  liens  on  the  land  at  the  time  of  the  pur- 
chase. 

4.  Same. 

An  administrator  or  executor  is  affected 
with  notice  of  taxes  levied  against  property  of 
the  estate  in  his  custody,  or  against  property 
of  the  decedent  in  his  lifetime  which  has  become 
property  of  the  estate,  and  such  claims  need 
not  be  presented  to  the  representative  for  allow- 
ance. 

5.  Same. 

The  executor  or  administrator  is  not  af- 
fected with  notice  of  unpaid  taxes  on  property 
which  the  decedent  conveyed  in  his  lifetime,  and 
in  which  he  had  no  interest  at  the  time  of  his 
death. 

6.  S  a  m  e  —  Presentation  of  Claims  — Ac- 
tions. 

Rev.  St.  1898,  8  3851,  provides  that  "all 


vides  that  every  claim  when  presented  to  the 
executor  or  administrator  must  be  supported  by 
the  affidavit  of  the  claimant,  that  the  amount 
is  justly  due,  etc.,  and  a  copy  of  the  instrument 
on  which  the  claim  is  based  must  accompany 
it.  Held,  tbe  commencement  of  a  suit,  the  com- 
plaint in  which  contains  substantially  all  the 
averments  required  for  a  regularly  verified 
claim,  to  have  a  claim  established  and  paid  out 
of  the  general  funds  of  the  estate  and  the  serv- 
ice of  the  complaint  upon  the  executors  within 
the  time  in  which  a  claim  could  have  been 
properly  presented,  operated  as  a  presentation 
of  the  claim. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  8  823.] 

7.  Same  —  Necessity  fob  Pbesentation  of 
Claims. 

Mere  knowledge  on  the  part  of  the  executor 
or  administrator  of  the  existence  of  the  debt  or 
claim  against  the  estate  is  not  sufficient  to  dis- 
pense with  the  necessity  of  presentation. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  8  7 GO.] 


8.  Same— Jubisdiction. 

The  presentation  of  the  claim  to  the  ex- 
ecutors is  not  jurisdictional  to  such  an  action. 

9.  Same— Actions— Defenses  by  Executors 
ob  Administrators. 

The  defense  that  the  claim  is  barred  by  the 
statute  of  limitations  cannot  be  waived  by  the 
executor  or  administrator.* 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  22,  Executors  and  Administrators,  88  750, 
750 Va-] 

10.  Same  —  Pbesentation  of  Claims  — Ac- 
tions—Costs. 

Where  a  suit  is  begun  against  executors 
without  a  presentation  of  the  claim,  and  the  ex- 
ecutors find  the  claim  to  be  just,  and  confess 
the  demand  within  the  time  to  appear  and  plead 
to  the  merits,  there  should  be  no  judgment  for 
costs,  but,  if  issue  is  joined  on  the  merits  and 
plaintiff  is  required  to  prove  his  claim,  costs 
should  follow  as  though  suit  had  been  brought 
on  a  rejected  claim. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  8  1943.] 

11.  Same— Actions— Time  to  Sue. 

Where  an  action  on  a  claim  against  an  es- 
tate is  brought  against  the  executors  within 
the  time  in  which  a  claim  could  have  been  pre- 
sented, but  without  a  previous  presentation  of 
the  claim,  the  action,  at  most,  is  only  prema- 
turely brought,  which  is  merely  ground  for  a 
plea  in  abatement  but  not  for  a  plea  in  bar. 

12.  Pleading — Plea  in  Abatement— Time  to 
Plead — Waives  of  Right. 

Where  a  suit  on  a  claim  against  the  es- 
tate of  a  decedent  was  brought  without  a  pre- 
vious presentation  of  the  claim  and  no  plea  of 
that  fact  either  in  abatement  or  in  bar  was 
made  by  defendants,  but  they  pleaded  to  the 
merits,  on  which  issues  the  case  stood  until  too 
late  for  the  presentation  of  the  claim  when  the 
failure  to  present  the  claim  was  pleaded  in 
bar  of  the  action,  such  a  plea  was  addressed  to 
the  merits,  and,  not  being  effectual  at  the  com- 
mencement of  the  suit,  could  not  be  so  later, 
under  the  rule,  that  a  defendant  having  the 
right  to  plead  matter  in  abatement  must  do  so 
at  the  first  opportunity  and  before  or  at  the 
time  of  pleading  to  the  merits  or  it  will  be 
waived,  nor  can  it  be  made  available  by  a  plea 
in  bar. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  88  208-212.] 

13.  Executobs   and   Administbators  —  Ac- 
tions— Judgment. 

Under  Rev.  St.  1898,  8  38G2,  providing  "a 
judgment  rendered  against  an  executor  or  ad- 
ministrator upon  any  claim  for  money  against 
the  estate  of  his  testator  *  *  *  must  be  that 
the  executor  or  administrator  pay,  in  due  course 
of  administration,  the  amount  ascertained  to  be 
due,"  a  judgment  against  executors  on  a  claim 
against  the  estate  is  improperly  entered  against 
them  personally. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  §8  188G- 
1889.] 

Appeal  from  District  Court,  Third  District; 
M.  L.  Ritchie.  Judge. 

Action  by  W.  Clayton  against  Henry  M. 
Dinwoodey  and  other  executors  of  a  will. 
From  a  judgment  for  plaintiff,  defendants  ap- 
peal. Affirmed,  with  a  modification  in  con- 
formity with  the  statute. 

Ray  Van  Cott,  for  Appellants.  Young  & 
Snow,  for  respondent. 

•Fullarton  v.  Bailey,  17  Utah,  85,  63  Pac.  1020. 
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STRAUP,  J.  On  the  20th  day  of  July,  1905, 
Henry  Dinwoodey,  in  consideration  of  the  sum 
of  $42,500,  by  warranty  deed  sold  and  con- 
veyed to  the  plaintiff  certain  realty,  free  from 
all  incumbrances,  situate  in  Salt  Lake  City. 
By  statute  it  is  provided  that  every  tax  upon 
real  property  is  a  lien  against  the  property 
assessed,  which  attaches  as  of  the  first  Mon- 
day in  February  of  each  year.  On  July  19, 
21,  25,  28,  and  31,  1905,  the  rates  were  fixed 
as  provided  by  law,  and  th«  amount  of  taxes 
against  the  property  ascertained  to  be  $1,- 
078.14.  The  taxes  became  delinquent  Novem- 
ber 15,  1905.  Henry  Dinwoodey  died  on  Oc- 
tober 1,  1905.  The  taxes  had  not  been  paid  by 
him.  On  the  28th  day  of  October  his  will  was 
admitted  to  probate.  Letters  testamentary 
were  Issued  to  tbe  appellants,  who  qualified 
and  entered  upon  tbe  discharge  of  their  duties 
as  executors.  On  the  28th  day  of  October, 
1905,  the  first  publication  of  notice  to  credit- 
ors was  made.  The  estate  exceeded  in  value 
the  sum  of  $10,000.  Creditors  were  required 
to  present  their  claims  to  the  executors  on 
or  before  September  10,  1906,  the  time  fixed 
in  tbe  published  notice.  On  the  3d  day  of 
January,  1906,  the  plaintiff  paid  the  taxes  to 
the  county  treasurer.  On  the  23d  day  of 
March,  1906,  tbe  defendants  accepted  service 
of  summons  issued  in  this  action  and  a  copy 
of  a  verified  complaint,  the  original  of  which 
was  filed  in  the  district  court  by  the  plaintiff 
on  the  31st  day  of  March.  The  substance  of 
the  complaint  is:  That  on  the  20th  day  of 
July,  1905,  the  deceased,  by  warranty  deed, 
conveyed  to  the  plaintiff  certain  real  estate, 
fully  described,  free  from  all  Incumbrances; 
that  at  the  time  of  the  making  and  delivery 
of  the  deed  the  property  was  not  free  from 
all  incumbrances,  but  was  subject  to  county, 
state,  and  school  taxes,  specifying  tbe  amount 
of  each,  which  aggregated  the  sum  of  $1,078.- 
14;  that  said  taxes  were  at  the  time  of  the 
making  and  delivery  of  the  deed  due  and  re- 
mained unpaid,  and  were  liens  and  incum- 
brances on  tbe  property;  that  the  plaintiff 
was  obliged  to  pay,  and  did  pay  on  the  3d  day 
of  January,  1906,  the  sum  of  $1,078.14,  in  ex- 
tinguishing the  liens  and  incumbrances;  that 
the  deceased  died  on  the  1st  day  of  October, 
1905,  leaving  a  will,  and  that  the  defendants 
were  appointed  executors,  and  letters  testa- 
mentary issued  to  them,  etc.  To  the  com- 
plaint was  attached  a  copy  of  the  deed  and 
made  a  part  thereof.  The  defendants  were 
required  to  appear  and  plead  to  the  complaint 
20  days  after  the  service  of  summons.  On  the 
11th  day  of  April  they  appeared  and  demur- 
red to  the  complaint  for  want  of  facts.  The 
hearing  on  the  demurrer  was  set  for  the  21st 
day  of  April,  at  which  time  counsel  for  both 
parties  appeared.  Tbe  demurrer  was  submit- 
ted without  argument,  and  overruled.  The 
defendants  were  given  five  days  in  which  to 
answer  the  complaint  In  due  time  they  an- 
swered, admitting  the  death  of  the  decedent 
and  their  appointment  as  executors.  Respect- 
ing the  allegations  of  the  execution  of  the 


deed,  the  taxes  due  and  unpaid,  and  that  they 
were  liens  and  incumbrances  on  the  property 
and  had  been  paid  by  the  plaintiff,  they  aver- 
red they  had  not  sufficient  knowledge  or  in- 
formation, and  on  that  ground  denied  them. 
The  case  was  set  for  trial  on  the  24th  day  of 
October.  On  the  17th  day  of  October  the  de- 
fendants filed  an  amended  answer,  in  which 
it  was  alleged  that  the  cause  of  action  stated 
in  the  complaint  was  barred  by  sections  3851, 
3852,  3853,  and  3856,  c  9,  tit  74,  of  the  Pro- 
bate Code,  Rev.  St  189a  The  plaintiff's  de- 
murrer to  the  amended  answer  was  sustained. 
Plaintiff  applied  for  and  was  given  leave  to 
file  an  amended  complaint  which  was  done 
on  the  3d  day  of  November,  1906.  The  amend- 
ment contained  the  following  additional  al- 
legations :  That  the  taxes  became  delinquent 
November  15, 1905,  and,  were  due  and  should 
have  been  paid  prior  to  that  date  out  of  the 
funds  of  the  estate  in  the  due  course  of  ad- 
ministration, but  that  the  defendants,  not- 
withstanding the  request  of  the  plaintiff,  re- 
fused to  pay  them.  The  defendant's  demur- 
rer to  the  amended  complaint  was  overruled. 
They  thereafter  answered  on  the  26th  day  of 
December,  and,  in  addition  to  their  original 
answer,  averred  that  notice  bad  been  publish- 
ed to  creditors,  the  first  publication  appearing 
on  the  28th  day  of  October,  1905,  and  that 
creditors  were  required  to  present  their  claims 
on  or  before  the  10th  day  of  September,  1906 ; 
that  the  plaintiff  failed  to  present  any  claim, 
and  because  thereof  he  was  estopped  from  as- 
serting his  claim  and  his  action  was  barred. 

On  the  trial,  evidence  was  given  in  support 
of  the  allegations  of  the  complaint  There 
was  no  substantial  conflict  In  tbe  evidence  re- 
specting them.  Proof  was  also  made  that  no- 
tice to  creditors  was  given  by  the  defendants, 
as  executors,  and  as  alleged  In  their  answer. 
The  evidence  further  shows  that  the  plaintiff 
did  not  present  any  claim  prior  to  the  com- 
mencement of  the  action.  The  court  found 
the  facts  respecting  the  sale  of  the  property 
by  the  deceased  to  the  plaintiff,  the  execution 
and  delivery  of  the  warranty  deed,  the  con- 
veyance of  the  property  free  from  all  incum- 
brances, that  the  taxes  were  unpaid  by  the  de- 
ceased, and  that  the  plaintiff  paid  them,  as 
alleged  in  the  complaint  As  conclusions  of 
law  the  court  held  that  the  taxes  were  in- 
cumbrances on  the  property  at  the  time  of  the 
execution  and  delivery  of  the  deed;  that  they 
became  delinquent  on  the  15th  day  of  Novem- 
ber, 1905,  and  "were  due  from  and  should 
have  been  paid  prior  to  that  date  out  of  the 
funds  of  the  estate  of  the  said  Henry  Din- 
woodey by  the  defendants,  as  executors  as 
aforesaid,  In  due  course  of  administration"; 
and  that  the  plaintiff  was  entitled  to  judg- 
ment in  the  sum  of  $1,188.14,  and  costs  taxed 
at  $10.  The  judgment  however,  is  entered: 
"Adjudged  and  decreed  that  said  plaintiff  do 
have  and  recover  of  and  from  the  said  de- 
fendants tbe  sum  of  $1,188.14,  together  with 
Interest  thereon  at  tbe  rate  of  8  per  cent  per 
annum  from  the  16th  day  of  April,  1907,  until 
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paid,  together  with  $10,  plaintiff's  costs  in- 
curred in  this  action." 

From  this  judgment  the  defendants  have 
appealed.  They  assail  the  conclusions  of  law, 
the  Judgment,  the  rulings  of  the  court  over- 
ruling their  demurrers  to  the  plaintiff's  com- 
plaints and  sustaining  plaintiff's  demurrer  to 
their  amended  answer.  These  alleged  errors 
are  all  predicated  on  the  theory  that  the 
plaintiff's  claim  required  presentation  to  the 
executors  as  by  statute  in  such  case  made  and 
provided,  and  that  the  plaintiff  failed  to  make 
such.  On  the  other  hand,  it  is  argued  by  the 
plaintiff  that  his  claim  was  not  of  such  char- 
acter as,  under  the  statute,  required  presenta- 
tion. The  statute  provides  that  the  executor 
or  administrator  must  publish  notice  to  cred- 
itors. In  which  must  be  expressed  the  time 
within  which  claims  may  be  presented.  This 
was  done.  The  time  fixed  was  September  10, 
1906.  Section  3851,  Rev.  St.  1888,  provides: 
"AH  claims  arising  upon  contracts,  whether 
the  same  be  due,  not  due,  or  contingent, 
must  be  presented  within  the  time  limited  in 
the  notice,  and  any  claim  not  so  presented  is 
barred  forever;  provided,  that  when  It  Is 
made  to  appear  by  the  affidavit  of  the  claim- 
ant, to  the  satisfaction  of  the  court,  or  Judge 
thereof,  that  the  claimant  had  no  notice  as 
provided  in  this  chapter,  by  reason  of  being 
out  of  the  state,  it  may  be  presented  at  any 
time  before  a  decree  of  distribution  is  en- 
tered; provided  further,  that  nothing  in  this 
title  contained  shall  be  so  construed  as  to  pro- 
hibit the  foreclosure  of  Hens  or  mortgages  as 
hereinafter  provided."  By  section  3852  it 
Is  further  provided  that  every  claim  when 
presented  to  the  executor  or  administrator 
must  be  supported  by  the  affidavit  of  the 
claimant,  or  some  one  in  his  behalf,  that  the 
amount  Is  Justly  due,  no  payments  have  been 
made  thereon  which  are  not  credited,  and 
that  there  are  no  offsets  to  the  same  to  the 
knowledge  of  the  affiant  If  the  claim  be 
founded  on  a  bond,  bill,  note,  or  any  other  in- 
strument, a  copy  of  such  instrument  must  ac- 
company the  claim,  and  the  original  instru- 
ment must  be  exhibited,  if  demanded,  unless 
it  be  lost,  etc.  Section  3853  provides  that 
when  a  claim  accompanied  by  the  required 
affidavit  Is  presented  to  the  executor  or  ad- 
ministrator he  must  indorse  thereon  his  al- 
lowance or  rejection,  with  the  date  thereof. 
If  he  refuses  or  neglects  to  Indorse  such  al- 
lowance or  rejection  for  10  days  after  the 
claim  has  been  presented  to  him,  such  refusal 
or  neglect  may,  at  the  option  of  the  claimant, 
be  deemed  equivalent  to  a  rejection  on  the 
tenth  day.  It  is  further  provided  that  when 
the  claim  is  rejected  the  holder  must  bring 
suit  In  the  proper  court  against  the  executor 
or  administrator  within  three  months  after 
the  date  of  its  rejection.  Section  3858  pro- 
vides as  follows:  "No  holder  of  any  claim 
against  an  estate  shall  maintain  any  action 
thereon  unless  the  claim  is  first  presented  to 
the  executor  or  administrator,  except  that  an 
action  may  be  brought  without  notice  by  any 


holder  of  a  mortgage  or  Hen  to  enforce  the 
same  against  the  property  of  the  estate  sub- 
ject thereto,  where  all  recourse  against  any 
other  property  of  the  estate  is  expressly 
waived  in  the.  complaint ;  but  no  counsel  fees 
shall  be  recovered  hi  such  action  unless  such 
claim  be  so  presented."  The  following  sec- 
tions of  the  statute  in  regard  to  taxes  are  also 
relied  on:  Section  2613  which  provides  that 
"the  district  court  must  require  every  admin- 
istrator or  executor  to  pay  out  of  the  funds  of 
the  estate  all  taxes  due  from  such  estate;  and 
no  order  or  decree  for  the  distribution  of  any 
property  of  any  decedent  among  the  heirs  or 
devisees  shall  be  made  until  the  taxes  against 
the  estate  are  paid";  and  section  2507,  which 
provides  that  every  tax  upon  real  property 
Is  a  Hen  against  the  property  assessed,  and  at- 
taches as  of  the  first  Monday  in  February 
of  each  year. 

The  arguments  made  by  the  respondent 
that  he  was  not  required  to  present  his 
claim  (1)  because  the  taxes  were  a  lien  upon 
the  property  at  the  time  of  its  conveyance, 
and  (2)  for  the  reason  that  the  taxes  were 
due  from  and  against  the  estate  within  the 
meaning  of  section  2613,  are  not  tenable. 
Plaintiff's  claim  arose  from  a  breach  of  a 
covenant  in  the  deed.  It  is  a  claim  arising 
on  contract  It  is  very  clearly  expressed 
by  the  statute  that  all  claims  arising  on  con- 
tracts, whether  due,  not  due,  or  contingent 
must  be  presented.  The  only  exception  made 
by  the  statute  is  that  a  mortgage  or  Hen 
"against  the  property  of  the  estate  subject 
thereto"  may  be  enforced  without  first  pre- 
senting a  claim  to  the  executor  or  administra- 
tor "where  all  recourse  against  any  other 
property  of  the  estate  is  expressly  waived 
in  the  complaint."  But  this  was  not  an  ac- 
tion to  enforce  a  Hen.  It  was  not  one  seek- 
ing to  have  the  claim  satisfied  out  of  specific 
property  of  the  estate,  or  to  subject  any 
particular  property  of  the  estate  to  the  satis- 
faction thereof.  It  was  one  seeking  compen- 
sation out  of  the  general  funds  of  the  es- 
tate. Furthermore,  the  taxes  upon  the  realty 
were  a  Hen  "against  the  property  assessed." 
It  was  not  a  lien  against  the  general  property 
of  the  decedent  or  any  property  of  the  estate. 
The  property  subject  to  the  lien  was  not 
owned  by  the  deceased  at  the  time  of  his 
death.  It  was  not,  and  never  became,  prop- 
erty of  the  estate.  Plaintiff's  claim  does  not 
fall  within  the  exception  contained  in  sec- 
tion 3858.  Nor  do  we  think  the  case  falls 
within  the  provisions  of  section  2613.  That 
section  pertains  to  taxes  assessed  against  or 
which  are  due  upon,  property  of  the  estate. 
Taxes  on  such  property  are  not  claims  against 
the  estate  which  need  presentation  to  the  ad- 
ministrator or  executor  for  allowance,  as 
is  well  illustrated  by  the  case  of  People  v. 
Olvera,  43  Cal.  492.  To  the  same  effect  are 
the  cases  cited  by  the  respondent  In  the 
case  of  Bonaparte,  Ex'r,  v.  State,  etc.,  63 
Md.  465,  it  was  held  that  executors  and  ad- 
ministrators were  held  affected  with  notice 
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of  taxes  due  upon  property  In  their  custody, 
and  that  It  was  their  legal  duty  to  ascertain 
and  pay  them,  after  funeral  expenses,  before 
proceeding  to  the  further  administration  of 
the  estate.  In  Re  Goodheart's  Estate  (Sur.) 
81  N.  Y.  Supp.  1030,  it  was  held  that  taxes 
levied  on  real  estate  in  the  lifetime  of  the 
decedent  and  which  was  owned  by  him  at 
the  time  of  his  death,  but  which  was  devised 
to  the  executor  in  his  individual  capacity, 
were  entitled  to  be  treated  as  debts  of  the  de- 
cedent, and  to  be  paid  out  of  his  personal  es- 
tate. To  the  same  effect  is  Flndley  v.  Taylor, 
97  Iowa,  420,  66  N.  W.  744.  On  an  examina- 
tion of  all  the  cases  cited  by  the  respondent 
on  this  point,  we  find  that  they  all  pertain 
to  taxes  against  property  which  was  owned 
by  the  deceased  at  the  time  of  his  death,  and 
which  came  into  the  custody  of  the  adminis- 
trator or  executor  as  property  of  the  estate, 
or  which  were  levied  against  such  property 
while  In  his  custody.  In  such  case  a  pres- 
entation of  the  claim  is  not  required.  As 
stated  by  the  authorities,  the  administrator 
or  executor  is  affected  with  notice  of  taxes 
levied  against  property  of  the  estate  In  his 
custody,  or  which  was  levied  against  the 
property  of  the  decedent  In  his  lifetime  and 
became  property  of  the  estate.  In  such  case 
it  is  his  legal  duty  to  pay  them  in  due  course 
of  administration,  and  before  the  property 
is  distributed.  But  we  cannot  understand 
upon  what  theory  it  may  be  Raid  that  the 
executor  or  administrator  should  be  charged 
with  notice  of  unpaid  taxes  on  property  which 
the  deceased  had  conveyed  in  his  lifetime, 
and  In  and  to  which  he  had  no  Interest  at 
the  time  of  his  death,  and  which  did  not  be- 
come property  of  the  estate  nor  come  into 
the  aistody  of  the  administrator  or  executor. 
If  such  were  the  case,  he  would  be  required 
to  ascertain  from  the  records,  or  from  other 
sources,  what  realty  was  owned  and  conveyed 
by  the  deceased  in  his  lifetime,  whether  at 
the  time  of  the  conveyance  there  were  unpaid 
taxes  against  the  property,  whether  the  de- 
ceased by  his  deed  of  conveyance  had  agreed 
to  pay  them,  and  whether  they  remained  un- 
paid. Such  a  requirement  would  be  onerous 
and  unreasonable.  It  seems  quite  clear  to 
us  that  the  executor  or  administrator  is  af- 
fected with  notice  of  unpaid  taxes  on  prop- 
erty only  of  the  estate,  property  which  was 
owned  by  or  In  which  the  deceased  had  an  In- 
terest at  the  time  of  his  death,  and  of  which 
the  administrator  or  executor  was  entitled  to 
the  custody  for  administration  and  distribu- 
tion. We  are  therefore  of  the  opinion  that 
plaintiff's  claim  required  presentation. 

This  brings  us  to  the  further  question  as  to 
whether  the  proceedings  had  in  the  premises 
were  equivalent  to  the  presentation  of  a  claim. 
As  before  observed,  no  claim  was  presented 
to  the  executors  before  the  commencement 
of  the  suit.  The  plaintiff  had  until  the  10th 
day  of  September,  1906,  in  which  to  present 
his  claim.  Without  first  presenting  it  to  the 
executors,  he  commenced  this  action  on  the 


23d  day  of  March.  1906.  The  complaint  filed 
by  him  was  verified.  To  It  was  attached  a 
copy  of  the  deed.  The  complaint  contained 
substantially  all  the  averments  necessary  to 
be  set  forth  In  a  regularly  verified,  presented 
claim,  and  was  served  ui>on  the  executors. 
The  action  was  brought  to  have  the  claim 
established  and  paid  out  of  the  general  funds 
of  the  estate.  We  are  of  the  opinion  that 
the  commencement  of  the  suit  and  the  service 
upon  the  executors  of  the  verified  complaint 
within  the  time  in  which  a  claim  could  have 
been  proi>eiiy  presented  operated  as  a  presen- 
tation of  the  claim.  In  this  we  are  amply 
sustained  by  the  authorities.  On  this  ques- 
tion. In  18  Cyc.  452,  it  is  said:  "According  to 
the  weight  of  authority,  the  commencement 
of  a  suit  and  Its  continuous  prosecution  oper- 
ates as  a  presentation  of  the  claim  or  obviates 
the  necessity  of  presentation."  The  text, 
among  other  cases  cited  there,  is  supi>orted 
by  the  following:  Fillyau  v.  Laverty.  3  Fla. 
72;  Roberts  v.  Flatt.  142  111.  48T».  32  N.  E. 
484;  Floyd  v.  Clayton,  67  Ala.  26T>:  Moore 
v.  McKinley,  60  Iowa,  367, 14  X.  W.  7<!8.  The 
case  of  Fillyau  v.  Laverty,  supra,  is  much  In 
I>olnt.  There  the  statute  provided  that  "all 
debts  and  demands,  of  whatsoever  nature, 
against  the  estate  of  any  testator  or  Intestate, 
which  shall  not  be  exhibited  within  the  said 
two  years,  shall  be  forever  barred."  As  to 
the  necessity  of  presenting  claims,  and  what 
will  be  regarded  as  equivalent  to  a  presenta- 
tion, the  court  said:  "As  to  the  question, 
what  shall  constitute  an  exhibition  of  a  debt 
or  demand  against  an  estate,  we  think  there 
should  be  actual  presentation  of  the  claim 
within  the  time  prescribed,  or  something 
done  by  the  party  equivalent  to  It.  The  pres- 
entation need  not  be  in  any  particular  form, 
but  sufficient  to  give  such  notice  to  the  exec- 
utor or  administrator  of  the  existence  of 
the  debt  or  demand.  Its  character  and  amount, 
as  would  enable  him  with  reasonable  cer- 
tainty to  provide  for  its  payment.  Mere 
knowledge  on  the  part  of  the  executor  or 
administrator  of  the  existence  of  the  claim 
is  not  enough.  The  party  holding  the  claim 
or  demand  must  pursue  some  measures  to 
present  his  demand,  and  not  remain  passive, 
or  sleep  upon  his  right.  The  bringing  of  a 
suit  or  action  at  law  or  In  equity  we  would 
regard  as  equivalent  to  an  actual  presenta- 
tion."' Cases  from  the  courts  of  New  Jersey 
are  cited  in  Cyc,  supra,  as  being  contrary 
to  the  text,  principally  Newbold  v.  Fenimore, 
53  N.  J.  Low,  307,  21  Atl.  939.  and  Robins  v. 
Arnold.  42  X.  J.  Eq.  511,  8  Atl.  721.  The  sec- 
ond case  does  not  api>ear  to  be  much  in  jxrint, 
for  it  seems  the  bill  filed  In  chancery  was 
unverified,  and  It  was  observed  that  "there 
was  therefore  neither  verification  nor  admis- 
sion of  the  claim  in  question  within"  the 
period  in  which  a  claim  could  have  been 
properly  presented.  The  reason  given  in  the 
first  case  doubtless  has  much  force  when 
applied  to  the  procedure  there,  but  it  Is  not 
persuasive  when  applied  to  our  procedure 
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It  Is:  "The  presentation  of  claims  of  credit- 
ors within  the  limited  time  Is,  moreover,  Im- 
portant to  enable  the  personal  representative 
to  determine  whether  the  estate  Is  to  be  set- 
tled as  a  solvent  or  Insolvent  estate,  or 
whether  real  estate  must  be  resorted  to  for 
payment  of  debts.  Upon  the  construction 
contended  for,  such  determinations  could  not 
be  made  until  after  final  judgment  In  every 
suit  brought  during  the  time  limited  in  the 
rule  to  bar  creditors." 

The  reason  given  why  claims  are  required 
to  be  presented  is  proper  enough,  but  the 
statement  that  "such  determinations  could 
not  be  made  until  after  final  Judgment"  has 
no  force  when  applied  to  our  probate  pro- 
cedure. The  apparent  purpose  of  the  statute 
requiring  presentation  of  claims  is  said  to  b«: 
"First,  to  furnish  the  administrator  with  per- 
tinent evidence  touching  their  validity  and 
justness,  by  means  of  which  he  may  deter- 
mine for  himself  whether  they  ought  to  be 
paid  out  of  the  funds  of  the  estate;  and, 
second,  to  enable  him  to  justify  his  acts,  in 
some  measure  at  least,  in  accounting  with 
the  county  court."  Willis  v.  Marks,  29  Or. 
493,  45  Pac.  293.  And  as  stated  in  1  Ab- 
bott's Probate  Law,  §  468,  "to  give  creditors 
and  other  persons  Interested  notice  of  the 
condition  of  the  estate  and  to  expedite  its 
settlement."  Of  course,  mere  knowledge  on 
the  part  of  the  executor  or  administrator  of 
the  existence  of  a  debt  or  claim  against  the 
estate  is  not  sufficient  to  dispense  with  the 
necessity  of  presentation.  But  when,  as  here, 
the  executors  are  served  with  a  copy  of  a 
verified  complaint  in  an  action  commenced 
seeking  to  establish  a  claim,  and  which  sub- 
stantially contains  all  the  averments  requir- 
ed In  a  regularly  presented  claim,  and  such 
suit  is  commenced  and  the  summons  and 
complaint  served  upon  the  executors  within 
the  time  in  which  a  claim  could  be  properly 
presented,  we  can  perceive  no  good  reason 
why  they  were  not  afforded  equal  opportiin- 
ity  and  given  every  means  to  determine  the 
justness  of  the  claim,  and  whether  it  ought 
to  be  paid  out  of  the  funds  of  the  estate,  as 
fully  as  though  the  claim  had  been  regularly 
presented  within  the  time  fixed  in  the  pub- 
lished notice  without  suit.  When  a  claim  is 
regularly  presented,  the  administrator  or  ex- 
ecutor has  10  days  to  determine  whether  he 
will  allow  or  reject  the  claim.  Presented  in 
the  form  it  was,  the  executor  had  20  days 
before  he  was  called  on  to  act  to  determine 
the  justness  of  the  claim  and  whether  it 
ought  to  have  been  paid  out  of  the  estate. 
If  the  plaintiff  had  not  filed  his  suit,  but  had 
waited  until  the  1st  day  of  September,  1908, 
and  then  had  regularly  presented  his  claim 
to  the  executors,  In  what  way  would  they 
have  been  afforded  better  means  to  investi- 
gate the  justness  of  the  claim,  and  in  what 
manner  could  they  better  have  determined 
whether  it  ought  to  have  been  paid  out  of  the 
estate,  or  in  what  respect  would  It  better 
have  facilitated  or  expedited  the  settlement 


of  the  estate?  If  such  had  been  done,  and  If 
the  executors  had  then  denied  what  they 
denied  here  In  their  answer,  the  claim  would 
have  been  rejected  and  the  plaintiff  would 
have  been  required  to  establish  it  in  court,  as 
was  done  by  him.  If,  on  the  other  hand,  the 
executors  In  such  case  had  allowed  the  claim 
and  avoided  the  necessity  of  a  suit  to  estab- 
lish it,  they  equally  had  the  opportunity  In 
April,  1906,  after  the  suit  had  been  commenc- 
ed, to  confess  the  demand,  if,  on  Investiga- 
tion, they  found  it  to  be  just,  and  end  the 
litigation. 

It  cannot  be  said  that  the  presentation  of 
the  claim  to  the  executors  was  jurisdictional. 
O'Brien  v.  Larson,  71  Minn.  371,  74  N.  W. 
148.  It  Is  quite  true  that  it  was  held  In  Harp 
v.  Calahan,  46  Cal.  222,  that,  without  having 
first  presented  a  claim  for  allowance,  the 
claimant  had  no  cause  of  action,  and  that 
the  administrator  could  not  waive  the  neces- 
sity of  presenting  a  claim  for  allowance. 
But  the  particular  question  under  considera- 
tion— whether  the  commencement  of  a  suit 
within  the  time  in  which  a  claim  could  have 
been  properly  presented  operates  as  a  presen- 
tation of  the  claim — was  not  there  Involved. 
What  was  said  by  the  court  was  in  respect 
of  a  fact  which  was  a  material,  and  not  a 
jurisdictional,  averment.  This  Is  apparent 
from  both  prior  and  subsequent  holdings  of 
that  same  court.  In  the  case  of  Bank  of 
Stockton  v.  Howland,  42  Cal.  129,  and  in 
Drake  v.  Foster,  52  Cal.  225,  It  was  held,  un- 
der statutes  Identical  with  ours,  that  an  ob- 
jection to  a  recovery  on  a  claim  against  the 
estate  of  a  deceased  person  on  the  ground 
that  It  was  not  presented  to  the  executor  for 
allowance  cannot  be  made  for  the  first  time 
In  the  Supreme  Court,  nor  on  motion  for  a 
new  trial.  In  McCann  v.  Pennle,  100  Cal. 
547,  35  Pac.  158,  in  speaking  of  section  1500 
of  the  California  Code  of  Civil  Procedure, 
which  corresponds  with  section  3858  of  our 
Code,  and  where  it  Is  provided  that  no  holder 
of  any  claim  against  an  estate  shall  maintain 
any  action  thereon  unless  the  claim  was  first 
presented  to  the  executor  or  administrator, 
the  court  said  it  was  "analogous  to  the  stat- 
ute of  frauds,  which  declares  that  no  action 
shall  be  maintained  on,  etc.,  unless,  etc. ;  and 
the  bar  of  the  statute  must  be  pleaded  In  de- 
fense, unless  the  complaint  shows  upon  its 
face  that  the  contract  is  void  under  the  stat- 
ute ;  and  a  similar  rule  prevails  in  regard  to 
the  statute  of  limitations."  And  in  Falkner 
v.  Ilendy,  107  Cal.  49,  40  Pac.  21,  386,  It  was 
held  that  proof  of  the  presentation  of  the 
claim  was  not  essential  to  the  validity  of  the 
judgment.  This  case  was  cited  with  ap- 
proval In  the  subsequent  case  of  Frazler  v. 
Murphy,  133  Cal.  95,  65  Pac.  326.  This  prin- 
ciple, however,  must  not  be  confused  with 
that  involved,  where  the  claim  Is  barred  by 
the  general  statute  of  limitations,  and  be- 
cause of  the  bar  cannot  be  allowed  by  the 
executor  or  administrator  or  the  judge,  as 
provided  In  section  3857,  or  where  the  claim 
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was  neither  presented  nor  suit  commenced 
within  the  time  In  which  the  claim  could 
properly  have  been  presented.  For  the  de- 
fense that  the  claim  is  barred  by  the  statute 
of  limitations  cannot  be  waived  by  the  ex- 
ecutor or  administrator.  Fullerton  v.  Bail- 
ey, 17  Utah,  85,  53  Pac.  1020 ;  Reay  v.  Heazel- 
ton,  128  Cal.  335,  60  Pac.  977. 

Had  the  claim  here  been  barred  by  the 
general  statute  of  limitations,  or  by  the  spe- 
cial statute,  such  as  where  a  claim  had  been 
presented  and  rejected  by  the  executors  and 
suit  was  not  commenced  within  the  time  pro- 
vided by  the  statute,  or  where  no  claim  had 
been  presented  nor  suit  commenced  within 
the  time  in  which  a  claim  could  have  been 
properly  presented,  the  bar  of  the  statute 
would  be  a  complete  defense.  But  where  the 
suit  is  commenced  under  the  circumstances 
heretofore  shown,  the  commencement  of  the 
suit  operates  as  a  presentation  of  the  claim. 
In  such  case,  if  the  executor  or  administrat- 
or, on  investigation,  finds  the  claim  to  be 
Just,  and  determines  that  it  ought  to  be  paid 
by  the  estate,  he  may  confess  the  demand 
within  the  time  in  which  he  Is  required  to 
appear  in  the  action  and  plead  to  the  merits, 
and,  If  he  does  so,  there  should  be  no  judgment 
for  costs.  If,  however,  Issues  are  joined  as 
to  the  merits  of  the  claim  and  material  alle- 
gations with  respect  thereto  are  denied,  and 
the  plaintiff  is  put  upon  his  proof  to  estab- 
lish his  claim,  then  costs  should  follow  as 
though  suit  had  been  brought  on  a  rejected 
claim.  The  plaintiff  having  commenced  the 
action  within  the  time  In  which  a  claim 
could  have  been  presented,  before  giving  the 
executors  an  opportunity  to  pass  on  the 
claim,  the  action  at  most  was  only  prema- 
turely brought  A  premature  institution  of  a 
suit  may  be  ground  for  a  plea  in  abatement, 
which,  if  Interposed,  has  the  effect  to  defeat 
or  suspend  the  suit  for  the  time  being;  but 
it  is  not  ground  for  a  plea  in  bar,  and  can- 
not have  the  effect  to  impair  or  defeat  the 
action  altogether.  Glboney  v.  German  Ins. 
Co.,  48  Mo.  App.  185;  Collette  v.  Weed,  68 
Wis.  428,  32  N.  W.  753;  Moore  v.  Sargent,  112 
Hid.  484.  14  N.  E.  466. 

No  plea  In  abatement  was  interposed. 
Without  pleading  this  matter  either  in  abate- 
ment or  in  bar,  the  defendants,  in  April, 
pleaded  to  the  merits,  and,  on  oath,  denied 
all  the  constitutent  elements  of  the  claim  set 
forth  in  the  complaint.  Upon  such  Issues  the 
case  stood  until  after  the  time  in  which  a 
claim  could  have  been  regularly  presented 
had  expired.  The  defendants  then,  and  after 


the  case  had  been  set  for  trial,  for  the  first 
time  pleaded  the  failure  to  present  a  claim 
In  bar  of  the  action.  Had  such  fact  been 
pleaded  before  joining  Issues  In  April,  or  at 
any  time  prior  to  the  10th  day  of  September, 
1906,  and,  though  It  should  be  that  the  com- 
mencement of  the  suit  was  not  equivalent  to 
the  presentation  of  the  claim,  the  plaintiff 
could  have  presented  a  verified  claim  to  the 
defendants  and  thus  utterly  destroyed  the 
pretended  plea  In  bar.  Such  a  plea  in  bar  is 
addressed  to  the  merits,  and,  not  being  ef- 
fectual when  the  suit  was  commenced,  could 
not  become  so  after  the  suit  had  been  pend- 
ing for  nearly  six  months.  It  Is  apparent 
the  matter  was  here  In  abatement  and  not  in 
bar.  It  is  a  well-recognized  principle  of 
pleading  that  a  defendant  having  a  right  to 
a  plea  in  abatement  must  avail  himself  of  it 
at  the  first  opportunity  and  before  or  at  the 
time  of  pleading  to  the  merits,  and.  if  he 
does  not  do  so,  it  is  waived.  Nor  can  that 
which  is  available  by  plea  In  abatement  be 
made  available  by  plea  in  bar. 

We  are  of  the  opinion  that  the  conclusion 
reached  by  the  trial  court,  that  the  plaintiff 
was  entitled  to  a  judgment  and  to  have  his 
claim  paid  out  of  the  funds  of  the  estate,  was 
correct.  We  are,  however,  of  the  opinion 
that  the  judgment  must  be  modified  for  the 
reason  that  the  judgment  as  entered  Is  a 
personal  judgment  against  the  defendants. 
By  section  38*52  of  the  statute  It  is  provided 
that:  "A  judgment  rendered  against  an  ex- 
ecutor or  administrator,  upon  any  claim  for 
money  against  the  estate  of  his  testator  or 
intestate,  only  establishes  the  claim  in  the 
same  manner  as  if  it  had  been  allowed  by 
the  executor  or  administrator  and  tbe  judge : 
and  tbe  judgment  must  be  that  the  executor 
or  administrator  pay.  in  due  course  of  ad- 
ministration, the  amount  ascertained  to  be 
due.  A  certified  transcript  of  the  original 
docket  of  the  judgment  must  be  filed  among 
the  papers  of  the  estnte  in  court.  No  execu- 
tion must  issue  upon  such  judgment,  nor 
shall  it  create  any  Hen  upon  the  property  of 
the  estate,  or  give  to  the  judgment  creditor 
any  priority  of  payment." 

The  cause  Is  therefore  remanded  to  the 
trial  court,  with  directions  to  modify  the 
Judgment  In  conformity  with  the  statute. 
With  such  modification  the  judgment  of  the 
court  below  is  affirmed.  Neither  party  is 
given  costs  on  appeal. 

McCARTY,  C.  J.,  and  PRICK,  J.,  concur. 
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CLAWSON  v.  CLAYTON  et  al. 
(Supreme  Court  of  Utah.    Jan.  16,  1908.) 

1.  Corporations— Members  and  Stockhold- 
ers—Inspection of  Corporate  Books  and 
Records. 

Under  section  329,  Rev.  St.  1898,  providing 
that  the  books  of  every  corporation  organized 
in  this  state  shall  at  all  reasonable  hours  be 
subject  to  the  inspection  of  any  bona  fide  stock- 
holder of  record,  the  right  to  make  an  inspec- 
tion and  examination  of  the  books  at  reasonable 
times,  by  a  stockholder,  is  an  absolute,  and  not 
a  qualified,  right. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  f!  674-685.] 

2.  Same. 

The  fact  that  the  right  of  a  stockholder 
to  inspect  the  corporate  records  is  Bought  to  be 
strictly  enforced  by  section  4415,  Pen.  Code, 
providing  that  a  refusal  to  allow  a  stockholder 
to  inspect  the  books  is  a  misdemeanor,  empha- 
sizes the  existence  of  the  right,  rather  than  qual- 
ifying it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations.  §§  674-685.] 

3.  Same. 

The  right  of  a  stockholder  to  inspect  the 
corporate  books  is  qualified  only,  in  that  he 
must  examine  them  at  reasonable  times,  and 
shall  not  unnecessarily  interfere  with  the  cor- 
poration's work. 

[Ed.  Note.— Fir  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  §8  674-685.] 

4.  Mandamus— -Inspection  op  Corporate 
Books— Right  op  Stockholder— Enforce- 
ment—Presumptions. 

Where  a  stockholder  demands  an  inspec- 
tion of  the  corporate  books  from  a  bad  motive, 
or  at  a  time  and  in  a  manner  which  unneces- 
sarily interferes  with  the  corporate  oflicere  or 
their  work,  the  exercise  of  the  right  will  not  be 
enforced  by  the  court,  but  these  objections  are 
matters  of  defense,  and  not  things  the  stock- 
holder must  negative  in  the  first  instance,  nor 
will  they  be  presumed  because  he  selects  an 
agent  to  make  the  inspection  for  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Mandamus,  §  264.] 

5.  Corporations  —  Stockholders  —  Inspec- 
tion of  Corporate  Books. 

The  doctrine  that  an  act  which  is  not  a 
mere  personal  privilege  or  which  does  not  in- 
volve a  personal  trust  may,  as  a  general  rule, 
be  done  through  another,  applies  to  the  right 
of  a  stockholder  to  inspect  corporate  books.* 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  §§  674-685.] 

6.  Same. 

The  business  hours  of  a  corporation  are 
"reasonable  hours"  in  which  to  inwject  its 
books,  within  the  meaning  of  section  329,  Rev. 
St.  1898.  providing  that  the  books  of  every 
corporation  organized  in  this  state  shall  at  all 
reasonable  hours  be  subject  to  the  inspection 
of  any  bona  fide  stockholder  of  record. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  §§  674-685.] 

Appeal  from  District  Court,  Third  District ; 
T.  D.  Lewis,  Judge. 

Action  by  Spencer  Clawson  against  I.  A. 
Clayton  and  the  Clayton  Investment  Com- 
pany. From  a  judgment  for  plaintiff,  defend- 
ants appeal.  Affirmed. 


•Harknewi  v.  Quthrle,  tl  Utah,  M8,  76  Pac.  684, 
107  Am.  SL  Rep.  664. 


Young  &  Snow,  for  appellants.  Young  & 
Moyle,  for  respondent. 

FRICK,  J.  The  plaintiff,  as  a  stockholder, 
made  application  to  the  district  court  for 
an  order  requiring  the  defendants  to  permit 
him  to  inspect  the  books  of  the  defendant 
company.  The  plaintiff,  after  alleging  the 
Incorporation  of  the  defendant  company,  in 
substance,  states  that  he  is  a  bona  flde  stock- 
holder of  record  of  the  defendant  corpora- 
tion; that  at  various  times  during  business 
hours  of  the  corporation  he  had  applied  to  the 
corporation  and  its  secretary  for  permission 
to  inspect  the  corporate  books,  through  an 
accountant  In  his  behalf;  that  the  defend- 
ant I.  A.  Clayton  is  the  secretary  and  treasur- 
er of  said  corporation,  and  as  such  has  charge 
of  all  of  its  books;  and  that  said  defend- 
ants have,  at  all  times,  refused,  and  still 
refuse,  to  permit  the  plaintiff  to  inspect  the 
books  of  said  corporation  through  an  account- 
ant as  aforesaid.  The  defendants  admitted 
the  corporate  existence  of  the  defendant  com- 
pany; admitted  that  I.  A.  Clayton  was  the 
secretary  and  treasurer  thereof,  and  that  as 
such,  at  all  times,  had  the  custody  and  con- 
trol of  ail  of  the  books  of  the  corporation; 
and  further  admitted  that  the  plaintiff  is  a 
bona  flde  stockholder  of  record  of  the  de- 
fendant corporation.  The  defendants  denied 
all  the  other  allegations,  and  averred  that 
the  plaintiff  at  all  times  was  acquainted  with 
the  system  of  bookkeeping  adopted  by  said 
corporation,  and  that  he  was  well  qualified 
and  competent  to  examine  and  inspect  said 
books  personally ;  that  the  defendants  always 
were  ready  and  willing  to  have  the  plaintiff 
make  a  personal  examination  and  inspection 
of  said  books,  but  that  they  refused  the  plain- 
tiff the  right  to  make  such  examination  and 
inspection  through  an  agent  and  accountant 
Upon  a  hearing  to  the  court,  It  made  findings 
in  favor  of  the  plaintiff,  and,  as  a  conclusion 
of  law,  found  that  the  defendant  unlawfully 
denied  the  plaintiff  the  right  to  examine  and 
inspect  the  books  of  said  corporation  through 
an  accountant,  and  ordered  the  defendants, 
their  agents,  servants  or  employes  forthwith 
to  permit  the  plaintiff,  through  an  accountant, 
to  examine  and  Inspect  the  books  of  the  cor- 
poration during  business  hours  at  its  office 
and  in  the  absence  of  the  plaintiff.  From  this 
judgment,  the  defendants  appeal. 

All  the  assignments  of  error  may  be  deter- 
mined upon  the  one  that  the  court  erred  In 
making  the  order  permitting  an  inspection 
of  the  books  of  the  corporation  through  an 
accountant  where,  as  in  this  case,  the  right 
to  a  personal  inspection  by  the  stockholder 
is  not  denied.  At  common  law  the  inspection 
of  corporate  books  by  the  stockholder  was 
held  to  be  a  matter  of  privilege,  rather  than 
a  matter  of  right  At  all  events  the  right, 
if  we  call  it  such,  was  held  to  be  a  qualified 
right,  and  to  some  extent  at  least  discretion- 
ary. In  this  view,  it  was  sometimes  held  that 


Digitized  by 


Googl< 


730 


93  PACIFIC 


REPORTER. 


(Utah 


the  right  of  Inspection  was  personal  to  the 
stockholder,  and,  unless  he  made  It  appear 
that  he  was  physically  unable  or  otherwise 
disqualified  to  make  a  proper  examination 
of  the  corporate  books,  that  such  an  exam- 
ination by  an  agent  or  attorney  would  not 
be  permitted.  In  some  cases  it  was  further 
held  that  the  stockholder  should  make  It  ap- 
pear what  the  purpose  of  the  examination 
was,  and  that  he  had  some  good  reason  for 
demanding  an  inspection.  The  foregoing  doc- 
trine is  invoked  by  the  defendants  as  ap- 
plicable to  this  case.  Most  of  the  states  have 
enacted  statutes  upon  the  subject.  These 
statutes  while  somewhat  varied  in  phrase- 
ology are  In  harmony  with  regard  to  their 
purpose.  Section  329,  Rev.  St.  1898,  as  con- 
tained in  the  chapter  devoted  to  private  cor- 
porations, reads  as  follows:  "The  books  of 
every  corporation  organized  under  the  laws 
of  this  state  must  be  so  kept  as  to  show 
the  original  stockholders,  their  Interests,  the 
amount  paid  on  their  shares,  and  all  trans- 
fers thereof;  all  books  of  any  corporation 
shall,  at  all  reasonable  hours,  be  subject  to 
the  inspection  of  any  bona  fide  stockholder 
of  record."  This  section  is  supplemented  by 
section  4415  of  the  Penal  Code,  which,  In 
substance,  provides  that  every  officer  or  agent 
of  any  corporation  who  has  in  his  custody  or 
control  any  book,  paper,  or  document  of  such 
corporation,  and  who  refuses  a  stockholder, 
upon  lawful  demand,  during  office  hours,  the 
right  to  inspect  or  take  a  copy  of  the  same,  or 
any  part  thereof,  is  guilty  of  a  misdemeanor. 
It  is  contended  by  the  defendants  that,  since 
a  refusal  of  inspection  involves  a  penal  of- 
fense, the  statute  should  receive  a  strict 
construction,  and  that  a  reasonable  construc- 
tion of  it  would  limit  the  right  of  inspection 
to  the  stockholder  personally,  unless  some 
good  reason  is  shown  by  him  why  he  cannot 
make  it. 

It  is  further  contended  that  the  stockholder 
should  be  required  to  give  some  reason  why 
he  desires  an  inspection  of  the  books.  We 
cannot  assent  to  these  contentions.  As  we 
view  the  matter  the  right  to  make  an  In- 
spection and  examination  of  the  corporate 
books,  at  reasonable  times,  by  a  stockholder, 
Is  an  absolute,  and  not  a  qualified,  right.  The 
right  is  given  by  statute  without  a  qualifica- 
tion, except  that  it  be  made  at  reasonable 
hours.  The  fact  that  the  right  is  sought  to 
be  strictly  enforced  by  a  penal  statute  em- 
phasizes the  existence  of  the  right,  rather 
than  qualifies  it.  The  officers  of  the  corpo- 
ration, while  directly  Its  agents  conducting 
its  affairs,  are  nevertheless  selected  and  chos- 
en by  the  stockholders.  The  corporation  is 
the  creature  of  the  stockholders.  They  are 
not  the  creatures  of  the  corporation.  The 
stockholder  thus  having  a  beneficial  Interest 
in  the  corporate  property  is  interested  in  the 
conduct  of  Its  affairs,  and  he  also  has  an 
Interest  In  knowing  whether  or  not  the  offi- 
cers of  the  corporation,  for  whose  selection  he 


is  in  part,  at  least,  responsible,  are  faithfully 
discharging  their  respective  duties.  In  what 
way  may  he  ascertain  this  fact  better  than 
by  an  inspection  of  the  books  and  records  in 
which  all  the  proceedings  and  transactions  of 
these  officers,  as  agents  of  the  corporation, 
are  recorded?  Is  he  not  entirely  within  his 
rights,  as  well  as  within  the  provisions  of 
the  statute,  when  he  demands  an  inspection 
of  the  books  and  records  at  any  reasonable 
time?  We  think  he  is.  But  it  Is  asserted 
that  the  right  Is  personal  to  the  stockholder. 
What  reason  is  there  for  this  contention  In 
view  of  what  we  have  said  above?  The  pur- 
pose of  Inspection  and  examination  of  the 
books  is  to  give  the  stockholder  all  the  in- 
formation he  may  desire  with  regard  to  the 
corporate  affairs.  To  obtain  this  information 
is  his  absolute  right.  Since  he  had  a  choice, 
with  the  other  stockholders,  and.  If  he  held 
the  majority  of  the  stock,  he  had  this  choice 
alone,  in  selecting  the  officers  and  agents  of 
the  company,  we  think  that  he  also  has  the 
right  to  say  whom  he  will  choose  In  obtain- 
ing the  information  he  desires.  Nor  do  we 
think  it  lies  with  the  officers  or  agents  of 
the  corporation,  whose  acts  bind  the  stock- 
holder, to  say  In  what  way  or  through  whom 
he  shall  ascertain  the  manner  in  which  the 
corporate  affairs  are  conducted  by  them, 
provided  he  does  this  at  reasonable  times, 
and  does  not  unnecessarily  Impede  or  inter- 
fere with  their  work.  Nor  may  they  pass  up- 
on the  motives  that  prompt  him  in  seeking 
the  Information.  At  all  events,  It  will  not 
be  presumed,  in  the  first  instance,  that  the 
stockholder  in  seeking  the  information  to 
which  he  is  entitled  as  a  matter  of  right  does 
this  with  bad  motives,  or  that  he  thereby  in- 
tends to  inflict  an  injury  upon  the  corpora- 
tion, or  upon  any  one.  If  there  be  such  a 
motive,  and  this  is  the  only  reason  why  an 
inspection  is  desired,  or  if  the  stockholder 
demands  Inspection  at  such  times,  and  in 
such  manner  as  unnecessarily  interferes  with 
the  corporate  officers,  or  unduly  impedes 
their  work,  no  doubt  this  would  not  be  a 
proper  exercise  of  the  right,  but  an  abuse  of 
it,  and  would  not  be  permitted  by  the  court 
These  things,  however,  are  matters  of  de- 
fense, and  not  matters  that  the  stockholder 
must  negative  in  the  first  Instance.  Nor  are 
these  things  presumed  from  the  fact  that  the 
stockholder  selects  some  agent  to  make  the 
inspection  or  examination  in  his  behalf.  An 
act  which  is  not  a  mere  personal  privilege, 
or  which  does  not  Involve  a  personal  trust 
may,  as  a  general  rule,  be  done  through  an- 
other. This  doctrine,  we  think,  applies  to 
the  right  of  a  stockholder  to  Inspect  cor- 
porate books. 

In  10  Cyc.  958,  the  law  upon  this  subject  is 
stated  in  the  following  language:  "The 
stockholder  is  not  confined  to  a  personal  in- 
spection by  himself,  but  may  exercise  the 
right  through  an  agent,  attorney,  solicitor, 
counselor,  or  expert"    The  case  of  Cincin- 
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nati  Volksblatt  Co.  v.  Hoffmelster,  62  Ohio 
St.  180,  50  N.  E.  1033,  48  L.  B.  A.  732,  78 
Am.  St.  Rep.  707,  Involved  this  very  ques- 
tion. In  passing  upon  It  at  page  100  of  62 
Ohio  St.,  page  1035  of  56  N.  B.  (48  L.  R.  A. 
732,  78  Am.  St.  Rep.  707)  the  court  say: 
"The  contention  Is  that  whatever  right  of 
examination  the  statute  gives  is  a  personal 
right,  and  must  be  exercised  by  the  stock- 
holder in  person.  Since  when,  we  would  In- 
quire, has  it  been  the  law  that  one  who  has 
given  him  a  clear  right  as  to  property  may 
not  exercise  It  by  any  proper  agent?  The 
proposition  has  the  quality  of  novelty,  but 
it  is  not  sound.  It  must  be  apparent,  on  re- 
flection, that,  if  so  circumscribed  a  limit 
were  placed  on  the  right,  its  exercise  in  many 
Instances  would  be  futile."  That  the  right 
of  Inspection  may  be  exercised  through  an 
agent  or  an  attorney  Is  also  held  by  the  fol- 
lowing authorities:  Foster  v.  White,  86  Ala. 
467,  6  South.  88;  Clason  v.  Nassau  Ferry  Co., 
80  Hun,  128,  33  N.  Y.  Supp.  244;  Mitchell  v. 
Rubber  Co.  (N.  J.)  24  Atl.  407;  Burke  v. 
Citizens'  Bank,  51  La.  Ann.  426,  25  South. 
318;  2  Cook  on  Corporations  (5th  Ed.)  §  516. 
The  following  authorities  hold  that  the  right 
is  an  absolute  one,  and  that  the  motives  of 
the  stockholder  are  not  material,  except,  per- 
haps, defensively :  State  v.  Sportsman's  Park 
Ass'n,  20  Mo.  App.  326;  People  ex  rel.  Mc- 
Donald v.  U.  S.  Merc.  Rep.  Co.,  20  Abb.  N. 
C.  (S.  Y.)  102;  Ellsworth  v.  Dorwart,  05  Iowa, 
108.  (53  N.  W.  588,  58  Am.  St.  Rep.  427. 
While  the  question  of  the  inspection  of  cor- 
porate books  was  presented  from  a  somewhat 
different  point  of  view  in  Harkness  v.  Guth- 
rie, 27  Utah,  248,  75  Pac.  624,  107  Am.  St. 
Rep.  664.  yet  we  think  the  views  we  have 
expressed  herein  are  supported  in  that  case. 
The  English  case  cited  by  counsel — In  re 
West  Great  Consols  Mine,  27  Ch.  Div.  106 — 
in  no  way  conflicts  with  the  doctrine  an- 
nounced in  the  foregoing  authorities.  Un- 
der the  statute  passed  upon  In  that  case,  the 
English  court  held  that  discretionary  powers 
were  vested  in  the  court  to  whom  the  ap- 
plication was  made,  and,  such  discretion  hav- 
ing been  exercised,  the  appellate  court  would 
not  review  it  in  that  case.  It  is  true  that 
one  of  the  Judges  stated  that  the  right  should 
be  held  to  be  a  personal  one  of  the  stock- 
bolder,  and  should  be  exercised  by  him  only. 
But  this  was  not  necessary  to  the  decision. 
The  court  in  the  case  of  CJarke  v.  Eastern 


BIdg.  &  Loan  Ass'n  (C.  C.)  80  Fed.  779,  held 
that  in  that  case  an  Inspection  would  not  be 
ordered  for  the  reason  that  the  books  could 
be  produced  by  a  subpoena  duces  tecum,  and 
the  same  result  obtained  as  If  an  inspection 
were  had.  It  may  also  be  stated  that  In 
some  of  the  other  cases,  in  discussing  the 
proposition,  the  language  of  some  of  the 
judges  may  be  taken  as  indicating  that  the 
right  was  in  some  respects  qualified  and  con- 
tingent. But  the  Judgments  pronounced  are 
to  the  contrary,  and  are  emphatic  that  the 
right  is  an  absolute  one. 

The  contention  that  the  court  exceeded  the 
provisions  of  the  statute  In  giving  the  right 
of  inspection  during  business  hours,  Instead  of 
"at  all  reasonable  hours,"  as  stated  in  the 
statute,  seems  to  us  untenable.  Tbe  business 
hours  of  the  corporation,  it  would  seem,  are 
reasonable  hours  in  which  to  inspect  its 
books.  It  is  during  these  hours  that  the 
offlcers  and  agents  of  the  corporation  are 
supposed  to  be  present  at  the  office  of  the 
company,  and  the  books  accessible.  The 
claim  that  inspection  might  unduly  Interfere 
with  the  work  of  the  employes  of  the  corpora- 
tion is  more  apparent  than  real.  Undoubted- 
ly, if  all  the  stockholders  of  the  corporation 
made  it  a  practice  to  continuously  demand 
the  books  and  to  keep  them  from  the  em- 
ployes, It  might  so  interfere.  The  demand, 
however,  must  be  at  reasonable  hours,  and 
must  be  reasonably  exercised.  The  court,  in 
this  case,  found  the  demand  to  have  been 
reasonable,  and  authorized  the  inspection  to 
be  made  only  in  a  reasonable  manner.  When 
a  demand  Is  made  which,  under  the  circum- 
stances, Is  unreasonable,  and  is  sought  to  be 
exercised  In  an  unreasonable  manner,  or  for 
illegitimate  purposes,  the  corporation  may 
refuse  it  The  court,  upon  proper  allegation 
and  proof  being  made  of  such  facts,  no  doubt 
would  protect  the  interests  of  the  corpora- 
tion, and  either  sustain  It  in  its  refusal,  or  re- 
quire the  Inspection  to  be  made  at  reasonable 
times,  and  in  a  proper  manner.  But  the 
officers  of  the  corporation  may  not  cast  the 
burden  In  this  regard  upon  the  stockholder, 
but  must  assume  it  themselves. 

We  are  of  the  opinion  that  the  judgment 
appealed  from  should  be,  and  It  accordingly 
Is,  affirmed;  respondent  to  recover  costs. 

McCARTY,  O.  J.,  and  STRAUP,  J.,  concur. 
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LEWIS  v.  MAMMOTH  MINING  CO. 

(Supreme  Court  of  Utah.    Jan.  20,  1908.) 

Master  and  Servant— Injubies  to  Servant 
—Violation  of  Instructions— Liability 
of  Master. 

That  an  engineer  in  charge  of  a  donkey 
engine  in  a  mine  had  no  authority  to  vacate  his 
post  as  engineer,  or  to  permit  another  to  operate 
the  engine,  and  in  ao  doing  violated  hia  contract 
of  employment,  and  that  the  employed  who  was 
incompetent,  attempting  to  operate  the  engine, 
likewise  violated  his  instructions,  and  did  that 
which  he  was  forbidden  to  do  when  he  took 
charge  thereof,  does  not  relieve  the  employer 
from  liability  for  injury  to  another  employe" 
due  to  such  attempted  operation  of  the  engine ; 
the  test  being  not  whether  an  employe  was  act- 
ing in  accordance  with  the  instructions  given 
him,  but  whether  he  was  performing  a  service 
in  furtherance  of  the  employer's  business. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  1210-1225.] 

Appeal  from  District  Court,  Third  District; 
T.  D.  Lewis,  Judge. 

Action  by  Almira  Lewis  against  the  Mam- 
moth Mining  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

Edwards,  Smith  &  Price,  for  appellant 
Powers  &  Marioneaux,  for  respondent. 

McCARTY,  C.  J.  Plaintiff  brought  this  ac- 
tion to  recover  damages  for  the  death  of  her 
son  Edward  Lewis,  alleged  to  have  been 
caused  through  the  negligence  of  the  defend- 
ant while  said  Lewis  was  at  work  for  de- 
fendant in  its  mine  at  Mammoth,  Juab  coun- 
ty, Utah.  The  complaint  alleges  in  part  as 
follows:  "That  on  or  about  the  13th  day  of 
October,  1904,  while  said  Edward  Lewis  was 
in  the  employ  of  said  defendant  and  in  pur- 
suance of  its  directions,  engaged  at  work  In 
a  shaft  in  said  mine,  about  2,100  feet  beneath 
the  surface,  said  defendant,  without  notice 
or  warning  to  said  Lewis,  and  without  fault 
on  his  part,  wrongfully,  negligently,  and 
carelessly  caused  and  suffered  a  bucket  to 
fall  down  said  shaft  from  a  station  therein 
about  360  feet  above  where  said  Lewis  was 
at  work,  and  to  then  and  there  strike  said 
Lewis  with  great  force."  Then  follows  a  de- 
scription of  the  injuries  inflicted,  from  which 
injuries,  it  is  alleged,  Lewis  died  on  or  about 
September  22,  1905,  at  Richfield,  Utah.  De- 
fendant in  its  answer  admitted  that  Lewis 
was  in  Its  employ  and  at  work  at  the  time 
and  place  alleged  In  the  complaint;  but  de- 
nied that  he  was  killed  through  any  negli- 
gence upon  its  part.  A  trial  was  had  which 
resulted  in  a  verdict  in  favor  of  plaintiff  for 
the  sum  of  $5,000.  From  the  Judgment  en- 
tered on  the  verdict,  the  defendant  prosecutes 
this  appeal. 

At  the  time  of  the  accident  described  In 
the  complaint,  Edward  Lewis,  the  deceased, 
was  at  work  in  the  bottom  of  the  shaft  in 
defendant's  mine,  2,160  feet  below  the  sur- 
face. A  cage  was  operated  in  the  shaft  be- 
tween the  300  and  1,900  foot  level  by  machin- 


ery located  In  the  300-foot  level.  It  was  the 
duty  of  one  Forcey  to  run  cars  off  and  on  to 
the  cage  at  the  300-foot  level,  and  sometimes, 
in  the  absence  of  the  employe  whose  duty  It 
was  to  put  the  loaded  cars  on  the  cage  at  the 
lower  levels,  Forcey  would  be  directed  by  the 
superintendent  or  shift  boss  to  "cage  the 
cars,"  or  "ride  the  cage,"  as  the  work  was 
sometimes  called.  On  the  day  in  question  he 
was  at  work  on  the  1,900-foot  level,  putting 
cars  on  the  cage  and  sending  them  up  to  the 
300-foot  level,  known  as  the  "tunnel  level." 
The  shaft  extended  downward  from  the  1,- 
900- foot  level  about  160  feet,  but  the  cage 
did  not  run  below  the  1,900-foot  level.  An 
Iron  bucket,  attached  to  a  cable  which  was 
operated  by  means  of  a  donkey  engine  situat- 
ed at  the  1,900-foot  level,  was  used  in  the 
shaft  below  said  level.  Defendant  had  In 
its  employ  one  Jesse  Meyers,  who  was  a  com- 
petent engineer,  whose  duty  it  was  to  operate 
this  donkey  engine,  and  by  means  thereof  to 
raise  and  lower  the  bucket  up  and  down  the 
shaft  below  said  level.  This  he  would  do  up- 
on bell  signals  from  the  men  at  work  in  the 
bottom  of  the  shaft.  The  engineer  had  no 
other  duties  aside  from  operating  the  engine. 
And  Forcey 's  duties  on  the  day  In  question 
were,  as  stated,  to  "cage"  the  ore  cars  at  the 
1,900-foot  level.  This  was  the  only  work  as- 
signed to  him  by  defendant,  and  his  duties 
did  not  require  him  to  operate  the  donkey 
engine.  The  testimony  given  by  Forcey 
shows  that  he  was  not  an  engineer,  and  that 
he  did  not  understand  the  method  of  operat- 
ing an  engine.  On  the  day  in  question  For- 
cey proposed  to  exchange  work  with  the  en- 
gineer, who  was  in  charge  of,  and  whose 
duty  it  was  to  operate,  the  donkey  engine 
mentioned.  To  this  proposition  Meyers,  the 
engineer,  assented,  and  at  once  placed  Forcey 
in  charge  of  the  engine.  The  facts  In  rela- 
tion to  what  then  took  place  are  fully  set 
forth  by  Forcey  in  his  testimony,  wherein 
he  says:  "I  started  to  lower  the  bucket  down 
the  shaft  below  the  1,900.  Lewis  [referring 
to  the  deceased]  was  working  down  the 
shaft  that  Is  below  the  1,900  In  the  bottom. 
*  *  *  I  had  received  no  signal  to  lower  the 
bucket.  •  *  •  After  I  started  to  do  it,  I 
got  rattled  and  let  It  go,  and  the  bucket  went 
down  to  the  bottom.  I  don't  know  whether 
I  put  on  the  brakes  or  not  *  •  •  It  has 
been  a  long  while,  and  I  kind  of  got  fright- 
ened, and  I  don't  remember  about  it.  The 
bucket  went  to  the  bottom.  When  I  started 
to  run  the  engine,  there  was  a  mark  there  to 
stop  It  by,  and  I  didn't  know  how  to  stop  it 
I  guess.  *  •  *  I  didn't  do  anything.  I 
was  too  scared  to  do  anything.  I  had  never 
lowered  a  bucket  before  that  time.  It  was 
the  first  time  I  ever  tried."  Counsel  for  ap- 
pellant, defendant  below,  in  their  brief  con- 
cede that  when  Forcey  undertook  "to  run 
said  engine,  he  lost  control  of  it,  and  the 
bucket  fell  down  the  shaft  at  a  high  rate  of 
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speed,  striking  the  said  Edward  Lewis  and 
injuring  him."  And  there  Is  abundant  evi- 
dence in  the  record  to  support  the  finding  of 
the  jury  that  his  death  was  the  result  of  the 
injuries  received. 

The  court,  among  other  things,  Instructed 
the  Jury  as  follows:  "(12)  Under  the  facts 
of  this  case,  and  the  statutes  of  Utah  [refer- 
ring to  section  1343,  Rev.  St  1898],  neither 
the  engineer  who  had  charge  of  the  engine, 
who  raised  and  lowered  the  bucket,  nor  For- 
cey,  who  manipulated  the  engine  at  the  time 
of  the  accident,  were  fellow  servants  of  the 
deceased,  and,  if  the  deceased  was  injured 
by  the  negligence  of  either  the  engineer  or 
Forcey,  or  the  combined  negligence  of  both, 
the  defendant  is  liable  therefor;  and,  if  the 
deceased  died  from  Injuries  sustained  by  rea- 
son of  the  negligence  of  the  engineer  or  of 
Forcey,  or  both  combined,  and  he  himself 
was  free  from  contributory  negligence,  then 
your  verdict  must  be  for  the  plaintiff  in  such 
sum  as  will  compensate  her  for  such  dam- 
ages as  she  has  proven. 

"(13)  That  the  engineer  and  Forcey  in  al- 
lowing Forcey  to  manipulate  the  engine  act- 
ed contrary  to  the  express  orders  of  the  de- 
fendant company  does  not  relieve  the  defend- 
ant from  liability  for  the  results  of  any  neg- 
ligence, if  any  Is  shown  by  the  evidence,  of 
said  engineer  or  Forcey  while  Forcey  was  so 
manipulating  the  engine." 

Counsel  for  appellant  do  not  challenge  the 
correctness  of  the  first  part  of  the  foregoing 
instructions,  wherein  the  court  charged  that, 
under  the  statutes  of  this  state,  the  engineer 
and  Forcey  were  not  fellow  servants  with 
the  deceased,  but  they  insist  that  the  giving 
of  the  balance  of  the  said  instructions  was 
error.  It  is  contended  that,  when  Forcey 
took  charge  of  and  proceeded  to  operate  the 
donkey  engine  referred  to,  he  acted  without 
authority  and  outside  of  the  scope  of  his 
employment,  and  that,  therefore,  appellant 
cannot  be  held  liable  for  any  damage  result- 
ing from  the  negligent  manner  in  which  the 
engine  was  operated  on  the  day  in  question. 
It  may  be  conceded— In  fact,  we  think  the 
record  shows— that  Meyers  had  no  authority 
to  vacate  his  post  as  engineer,  nor  to  permit 
some  other  person  to  operate  the  engine,  and 
that,  when  he  placed  Forcey  In  control  of 
the  engine  on  the  day  in  question,  he  did  so 
In  violation  of  the  duties  Imposed  upon  him 
by  his  contract  of  employment,  and  that  For- 
cey likewise  violated  the  instructions  of  his 
■employer,  and  did  that  which  he  was  forbid- 
den to  do  when  he  assumed  control  of  the  en- 
gine and  attempted  to  operate  it;  but  it  does 
not  follow  necessarily  that  when  Meyers  and 
Forcey  thus  violated  the  instructions,  and 
did  something  which  the  rules  and  regular 
Hons  of  their  employment  forbade,  they,  or 
either  of  them,  acted  beyond  the  scope  of 
their  employment.  The  important  question 
Is  not  whether  they  acted  in  accordance  with 
the  instructions  given  them  by  the  defendant, 


but  were  they  at  the  time  of  the  commission 
of  the  alleged  negligent  acts  performing  a 
service  for  the  defendant  in  furtherance  of 
its  business.  If  they  were,  then,  under  all  of 
the  authorities,  the  defendant  Is  responsible 
for  their  negligent  acts.  It  was  the  duty  of 
the  engineer,  Meyers,  to  operate  the  engine, 
and  to  raise  and  lower  with  care  the  buckets 
in  the  shaft,  and,  when  he  placed  an  incom- 
petent person  in  charge  of  the  engine,  he  vio- 
lated a  duty  In  the  line  of  his  employment, 
but  did  not  act  beyond  the  scope  of  his  em- 
ployment; that  is,  he  was  authorized,  in 
fact  it  was  his  duty,  to  perform  the  service 
in  which  he  was  engaged,  and  in  the  course 
of  which  he  put  Forcey  in  control  of  the 
engine,  who,  it  is  conceded,  was  incompetent 
to  properly  operate  It.  Therefore  his  negli- 
gence in  this  regard  was  the  negligence  of 
the  defendant.  "The  master  is  responsible 
for  the  negligent  acts  or  omissions  of  his 
servants  in  the  course  of  their  employment, 
though  unauthorized  or  forbidden  by  him, 
and  although  outside  of  their  'line  of  duty,' 
and  without  regard  to  their  motives.  He 
cannot  limit  his  responsibility  for  any  serv- 
ant by  employing  him  only  with  reference  to 
a  single  branch  of  the  business."  1  Shear.  & 
Redf.  Neg.  §  146.  This  same  doctrine  is  well 
illustrated  In  the  case  of  Railway  v.  Shields, 
47  Ohio  St.  387,  24  N.  E.  658,  8  L.  R.  A.  464, 
21  Am.  St.  Rep.  840,  wherein  the  court  says: 
"A  servant  •  *  *  cannot  depart  from  the 
duty  Intrusted  to  him  when  that  duty  re- 
gards the  right  of  others  in  respect  to  the 
employment  of  dangerous  instruments  by  the 
master  in  the  prosecution  of  his  business, 
without  making  the  master  liable  for  the 
consequences;  for  the  first  step  in  that  di- 
rection Is  a  breach  of  the  duty  by  the  mas- 
ter, and  his  negligence  in  this  regard  becomes 
at  once  the  negligence  of  the  master,  other 
wise  the  duty  required  of  the  master  In  re- 
spect to  the  custody  of  such  instruments  em- 
ployed In  his  business  may  be  shifted  from 
the  master  to  the  servant,  which  cannot  be 
done  so  as  to  exonerate  the  master  from  the 
consequences  of  a  neglect  of  duty."  Likewise 
in  the  case  of  Barmore  v.  Vlcksburg,  S.  &  P. 
Ry.  Co.,  85  Miss.  426,  38  South.  210,  70  L.  R. 
A.  627,  it  is  said:  "  'If  the  master  intrusts 
the  custody  of  dangerous  agencies  to  his 
servants,  the  proper  custody  as  well  as  the 
use  of  them  becomes  a  part  of  the  servant's 
employment  by  the  master,  and  his  negli- 
gence in  any  regard  is  imputed  to  the  master 
in  an  action  by  one  Injured  thereby.  And. 
where  the  injury  received  results  from  the 
negligence  of  the  servant  in  the  custody  of 
the  Instrument,  It  is  Immaterial,  so  far  as  the 
liability  of  the  master  is  concerned,  as  to 
what  use  may  have  been  made  of  It  by  the 
servant.'  Railway  v.  Shields.  47  Ohio  St.  387, 
24  N.  E.  G58,  8  L.  R.  A.  464,  21  Am.  St.  Rep. 
840.  In  such  cases  the  duty  of  the  servant  is 
to  carefully  guard  and  control  such  Instru- 
ment, and  a  failure  in  this  respect  is  not  a 
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departure  from  the  master's  service,  but  a 
negligent  discbarge  of  that  service."  Tbe  fol- 
lowing authorities  illustrate  and  declare  this 
same  doctrine:  20  Am.  &  Eng.  Ency.  Law, 
163;  Reynolds  v.  Witt,  13  S.  C.  5,  36  Am. 
Rep.  078;  Philadelphia,  etc.,  R.  R.  Co.  v. 
Derby,  14  How.  (U.  S.)  468,  14  L.  Ed.  502; 
Dugglns  v.  Watson,  15  Ark.  118.  60  Am.  Dec. 
3G0;  Lakin  v.  Railroad  Co.,  15  Or.  220,  15 
Pac.  641;  Birmingham  W.  C.  Co.  v.  Hub- 
bard, 85  Ala.  179,  4  South.  607,  7  Am.  St. 
Rep.  35;  Erie  Ry.  Co.  v.  Salisbury  (X.  J.)  50 
Atl.  117,  55  L.  R.  A.  578;  Tex.  &  Pac.  R.  R. 
Co.  v.  Scoville,  62  Fed.  730,  10  C.  C.  A.  479, 
27  L.  R.  A.  179;  Alsever  v.  Minn.  &  St.  L. 
R.  Co.,  115  Iowa.  338,  88  X.  W.  841.  56  L.  R. 
A.  748;  Dhmnitt  v.  Hannibal  &  St.  J.  Ry. 
Co.,  40  Mo.  App.  654;  Althorf  v.  Wolfe.  22  X. 
Y.  355;  Quinn  v.  Power.  87  X.  Y.  535.  41 
Am.  Rep.  3S)2 :  Wharton.  Xogllgence.  §  160. 

We  find  no  error  in  the  record.  The  judg- 
ment is  therefore  affirmed,  with  costs. 

STRAUP  and  FRICK,  JJ.,  concur. 


ACORD  v.  BOOTH  et  al. 

(Supreme  Court  of  Utah.   Jan.  20,  1908.) 

Municipal  Corporations  —  Proceedings  of 
Council—  Right  of  Public  To  Be  Pres- 
ent—Committee of  the  Whole. 

I!ev.  St.  1898.  §  202.  requiring  a  city 
council  to  sit  with  open  doors,  extends  to  a  ses- 
sion of  the  council  while  sittiug  as  a  "committee 
of  the  whole,"  and  the  public  cannot  be  exclud- 
ed therefrom. 

Appeal  from  District  Court,  Fourth  Dis- 
trict ;  J.  E.  Booth,  Judge. 

Action  by  A.  P.  Acord  against  A.  L.  Booth 
and  others,  members  of  the  city  council  of 
Provo  City,  and  William  K.  Henry,  marshal, 
for  damages  for  exclusion  from  a  session  of 
tbe  council  while  sitting  as  a  committee  of 
the  whole.  Judgment  for  plaintiff,  and  de- 
fendants appeal.  Affirmed. 

D.  H.  Thomas,  Booth  &  Cluff  and  Thur- 
man,  Wedgwood  &  Irvine,  for  appellants.  J. 
W.  X.  Whitecotton,  for  respondent. 

FRICK,  J.  The  plaintiff  in  his  complaint, 
after  alleging  his  citizenship,  the  con»orate 
existence  of  Provo  City  as  a  municipal  cor- 
l>oratiou,  and  the  official  positions  of  the 
defendants,  proceeds  In  substance  as  follows: 
That  on  the  18th  day  of  June,  1900,  the  de- 
fendants, except  William  K.  Henry,  were 
holding  a  regular  session  of  the  city  council 
of  Provo  City  In  the  council  chamber  pro- 
vided by  that  city;  that  plaintiff  was  present 
and  attended  said  council  meeting;  that 
during  the  session  of  said  council,  for  the 
purpose  of  carrying  on  the  deliberations  of 
said  council  in  secret,  and  to  prevent  the 
public,  and  especially  the  citizens  of  Provo 
City,  from  knowing  what  was  being  done  by 


said  council  in  said  session,  upon  motion 
made  and  carried  for  that  purpose,  said 
council  resolved  Itself  Into  a  committee  of 
the  whole  council,  and  wrongfully  and  un- 
lawfully ordered  that  all  persons,  except  the 
members  thereof,  the  mayor  of  Provo  City, 
and  tbe  defendant  William  K.  Henry,  as 
city  marshal,  be  excluded  from  said  council 
chamber  while  said  defendants  as  the  city 
council  of  Provo  City  were  discussing  matters 
affecting  the  general  welfare  of  said  city; 
that  plaintiff  was  lawfully  present  at  said  ses- 
sion, and  his  conduct  was  quiet  and  inoffen- 
sive, and  he  desired  to  remain  In  attendance 
on  said  session,  and  so  Informed  said  defend- 
ants; that,  notwithstanding  bis  right  to  be 
present  and  his  insistence  upon  such  right, 
said  defendants,  as  members  of  and  con- 
stituting said  council,  unlawfully  and  wrong- 
fully instructed  said  William  K.  Henry,  as 
city  marshal,  to  remove  the  plaintiff  from 
said  chamber  and  said  session;  that  in  pur- 
suance of  said  order  said  Henry,  as  city 
marshal,  told  the  plaintiff  that  he  must 
leave  said  chamber,  and  that,  if  he  did  not 
leave  Immediately,  he,  said  Henry,  would 
forcibly  eject  the  plaintiff  from  said  cham- 
ber; that,  to  avoid  forcible  ejectlou,  plain- 
tiff left  said  chamber,  and  that  he.  by  the 
means  and  manner  aforesaid,  was  excluded 
from  said  session  of  said  council;  that,  If 
plaintiff  had  not  left  said  chamber,  said 
marshal  would  have  put  the  plaintiff  out  by 
the  use  of  force  and  violence;  that  by  rea- 
son of  being  forced  to  leave  said  council 
chaml>er  and  the  session  of  said  council  the 
plaintiff  did  suffer  great  humiliation,  cha- 
grin, and  indignity,  and  was  deprived  of  his 
right  to  be  present  at  and  hear  the  delibera- 
tions of  said  council,  to  his  damage  in  the 
sum  of  $50.  The  defendants  filed  a  general 
demurrer  to  the  complaint.  The  demurrer 
was  overruled,  and  the  defendants  answered 
Jointly,  admitting  the  official  capacity  of  the 
defendants,  the  corporate  existence  of  Provo 
City,  and  denying  all  the  other  allegations 
of  the  complaint.  A  trial  was  had  to  a  jury 
u\K>u  the  issues  joined,  which  resulted  In  a 
verdict  for  plaintiff,  in  which  the  Jury  assess- 
ed his  damages  at  one  cent.  Judgment  was 
duly  entered  upon  the  verdict.  Defendants 
appeal. 

It  is  urged  that  the  court  erred  In  not  sus- 
taining the  demurrer,  for  the  reason  that 
the  complaint  does  not  directly  nor  suffi- 
ciently allege  that  the  plaintiff  was  either 
forcibly  ejected  from  or  against  his  will  com- 
pelled to  leave  the  council  chamber  while  the 
council  was  In  session  as  in  committee  of  the 
whole  council.  It  will  be  observed  that  the 
plaintiff  does  not  predicate  his  right  of  re- 
covery upon  an  assault  and  battery,  nor  for 
an  injury  arising  from  such  a  cause.  The 
right  of  action  is  based  upon  his  right  to  be 
present  during  the  session  of  the  city  coun- 
cil as  a  public  body  while  discharging  public 
duties.    The  action  Is  for  the  purpose  of 
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vindicating  a  right  rather  than  for  the  pur- 
pose of  recovering  damages  as  compensation 
for  Injuries  sustained.  If  the  plaintiff  bad 
not  a  legal  right  to  be  present  and  the  city 
council  had  the  right  to  hold  secret  sessions 
and  exclude  the  public  therefrom,  then  the 
complaint  perhaps  is  vulnerable  to  the  ob- 
jection urged.  Chapter  8  of  the  Revised 
Statutes  of  Utah  of  1888  covers  the  subject 
of  council  meetings,  of  which  section  202  is 
a  part,  and  provides:  "It  shall  sit  with  open 
doors  and  keep  a  journal  of  its  own  proceed- 
ings.'' The  question,  therefore,  is:  Did  the 
city  council  have  the  right  to  exclude  the 
public,  Including  the  plaintiff,  from  its  ses- 
sions while  sitting  in  the  capacity  of  what, 
in  parliamentary  law,  is  termed  the  "com- 
mittee of  the  whole"?  The  practice  of  con- 
ducting business  through  the  committee  of 
the  whole  has  for  many  years  prevailed  in 
legislative  and  deliberative  bodies.  Such  a 
committee  is  no  more  than  the  assembly  or 
body  Itself  transacting  a  part  of  its  business 
through  what  Is  termed  the  committee  of  the 
whole.  The  committee,  therefore,  as  its 
name  implies,  amounts  to  this:  That  the  par- 
ticular body  or  assembly  is  carrying  on  a 
part  of  its  legislative  or  deliberative  func- 
tions as  a  committee  composed  of  all  its 
members.  The  committee,  as  is  well  known, 
cannot  be  In  session  unless  the  legal  or 
parliamentary  body  of  which  it  Is  composed 
is  in  session.  It  cannot  adjourn  to  meet 
again  at  some  other  time  or  place.  When- 
ever it  rises,  It  must  at  once  report  its  con- 
clusions to  the  main  body,  and  that  body 
either  rejects,  approves,  or  modifies  any  mat- 
ter reported  to  it  It  is  quite  true  that,  since 
a  majority  of  the  committee  Is  also  general- 
ly a  majority  of  the  whole  body,  any  matter 
agreed  to  in  committee  of  the  whole  will  like- 
ly be  agreed  to  when  it  comes  before  the 
main  body.  The  committee  of  the  whole  has, 
in  modern  times,  in  legislative  and  delibera- 
tive bodies  become  almost  a  matter  of  neces- 
sity. When  the  main  body  resolves  Itself 
Into  such  committee,  It  does  so  for  the  pur- 
pose of  escaping  from  the  restraint  that  is 
placed  upon  its  members  under  the  rules  gov- 
erning the  procedure  of  the  main  body.  De- 
bate and  discussion  are  freer,  and  the  secre- 
tary or  clerk  is  relieved  from  recording  all 
motions  made  and  proceedings  had,  since  all 
these  are  finally  Incorporated  into  the  report 
which  the  presiding  officer  of  the  committee 
makes  to  the  presiding  officer  of  the  main 
body.  The  report  is  addressed  to  the  pre- 
siding officer  of  the  main  body,  and  is  made 
to  the  same  assembly  and  to  the  same  mem- 
bers from  whom  It  emanates.  The  whole 
purpose,  therefore,  of  forming  the  committee 
of  the  whole,  is  to  consider  matters  coming 
before  the  main  body  in  an  informal  man- 
ner, as  it  is  sometimes  called.  The  commit- 
tee of  the  whole,  therefore,  is  nothing  but 
the  main  body  considering  Its  business  un- 
der suspended  rules  applicable  to  the  main 


body.  It  Is  the  same  body  transacting  busi- 
ness In  an  informal  Instead  of  a  formal  man- 
ner under  strict  rules.  All  this  is  made  clear 
by  I*  S.  Gushing  in  his  work  entitled  "Lew 
and  Practice  of  Legislative  Assemblies,"  pp. 
1009-1018,  In  paragraph  82  of  Roberts'  Rules 
of  Order,  and  likewise  at  pages  220  and  287 
of  Waples'  Handbook  of  Parliamentary  Prac- 
tice. Mr.  Gushing,  in  the  work  referred  to, 
after  tracing  the  history  of  the  committee  of 
the  whole  at  some  length,  in  speaking  of  its 
modern  purpose,  at  page  1018,  says:  "In  the 
foregoing  remarks,  the  history  of  the  intro- 
duction and  establishment  of  this  form  of 
proceeding  has  been  traced.  It  remains  now 
to  be  seen  what  advantages,  if  any,  it  posses- 
ses over  the  ordinary  mode ;  for,  except  that 
it  furnishes  an  occasional  relief  to  the  speak- 
er and  that  members  are  allowed  in  commit- 
tee to  speak  more  than  once  to  the  same 
question,  it  is  difficult  at  the  present  day  to 
perceive  any  other  difference  between  tho 
house  and  the  committee  of  the  whole  house 
than  that  the  speaker  presides  In  the  former 
and  a  chairman  in  the  latter." 

The  foregoing  remarks  with  regard  to  the 
difference  between  the  procedure  of  the  com- 
mittee of  the  whole  house  of  Congress  and 
the  House  Itself  Is  as  applicable  In  principle 
to  other  legislative  or  deliberative  bodies. 
No  one  would  seriously  contend  that  the  low- 
er house  of  Congress  was  not  actually  in  ses- 
sion when  sitting  as  the  committee  of  the 
whole  house.  This,  It  seems  to  us,  Is  true  of 
all  bodies  when  transacting  business  through 
a  committee  of  the  whole.  That  the  com- 
mittee of  the  whole  city  council  of  Provo 
City  conformed,  In  a  general  way  at  least,  to 
the  usual  methods  pursued  by  such  com- 
mittees, the  record  leaves  no  room  for  doubt 
The  city  council  of  Provo  City,  while  sitting 
as  a  committee  of  the  whole,  still  was  the 
city  council  and  conducting  public  business, 
which,  we  think,  the  public,  Including  the 
plaintiff,  had  a  legal  right  to  hear.  The  stat- 
ute would  be  robbed  of  nearly  all  of  its  force 
if  it  were  construed  to  mean  that  the  ses- 
sions of  the  city  council  should  be  open  only 
so  long  as  It  transacted  Its  business  under 
the  strict  rules  applicable  to  legislative 
bodies,  but  when  it  relaxed  those  rules  so  as 
to  make  debate  and  discussion  freer  it  could 
close  the  doors  against  the  public.  To  this 
the  contention  that  no  public  business  may 
actually  be  completed  and  no  ordinances 
adopted  or  passed  in  the  committee  of  the 
whole,  and  that  the  yeas  and  nays  must  be 
recorded  so  that  any  one  may  know  just  how 
each  councilman  casts  his  vote  upon  any  ques- 
tion, is  no  answer.  No  one  need  be  present  to 
ascertain  the  coundlmen's  vote.  These  are 
matters  of  record,  and  may  be  ascertained  at 
any  time.  This  the  Legislature  knew  when  it 
adopted  the  statute  requiring  sittings  to  be 
open.  The  purpose  was  not  that  the  public 
might  know  how  the  vote  stood,  but  the  pur- 
pose evidently  was  that  the  public  might 
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know  what  the  councilmen  thought  about 
the  matters  In  case  they  expressed  an  opinion 
upon  them.  Moreover,  the  public  have  the 
right  to  know  Just  what  public  business  Is 
being  considered,  and  by  whom  and  to  what 
extent  it  is  discussed.  These  discussions  and 
deliberations  could  thus  all  be  taken  up  in 
committee  of  the  whole,  and  the  public  be 
excluded  from  the  very  proceedings  which  the 
statute  Intended  should  be  conducted  with 
open  doors. 

It  Is,  however,  urged  that  there  are  certain 
matters  pertaining  to  the  city's  business  that, 
in  the  nature  of  things,  might  adversely  af- 
fect public  interests  if  conducted  and  discuss- 
ed openly.  This  no  doubt  is  true.  In  this 
regard,  all  such  matters  may  be  referred  to 
and  considered  by  special  committees  which 
may  convene  at  any  time  and  adjourn  from 
time  to  time  to  consider  and  discuss  any  mat- 
ter referred  to  them.  To  these  committee 
meetings  the  statute  does  not  apply.  It  does 
not  follow,  as  Is  urged  by  the  defendants, 
that,  since  the  statute  does  not  apply  to  these 
committee  meetings,  therefore  it  does  not  ap- 
ply to  the  sessions  of  the  whole  body  when  it 
calls  itself  the  committee  of  the  whole.  If 
there  are  matters  which  require  special  at- 
tention from  the  whole  membership  of  the 
council,  we  know  of  no  law,  nor  of  any  rule 
of  procedure,  which  prohibits  the  mayor  from 
including  all  the  members  in  such  a  special 
committee  which  must  hear  and  consider  the 
facts  and  report  its  findings  thereon  to  the 
council  the  same  as  any  other  committee 
must  do.    While  this  would  be  a  committee 


composed  of  all  the  members.  It  still  would 
not  be  a  committee  of  the  whole,  as  that  term 
is  used  in  parliamentary  law  and  procedure; 
nor  could  such  a  committee  be  formed  as  the 
committee  of  the  whole  is  formed,  nor  could 
It  transact  the  business  in  the  manner  as  is 
done  by  the  committee  of  the  whole.  We 
are  of  the  opinion,  therefore,  that  city  coun- 
cils have  not  the  right  to  exclude  the  pub- 
lic, or  any  individual,  from  its  sessions  while 
sitting  as  a  council  under  the  ordinary  rules, 
nor  while  sitting  as  a  committee  of  the  whole 
council.  In  either  form  of  session  public  busi- 
ness is  being  discussed  and  transacted  which 
the  statute  contemplates  shall  be  open  to  the 
public.  In  this  view  the  complaint  stated 
a  good  cause  of  action. 

It  also  follows  from  what  has  been  said 
that  the  evidence  is  sufficient  to  sustain  the 
verdict,  since  the  evidence  supports  the  allega- 
tions contained  in  the  complaint.  From  these 
Views  it  further  follows  that  the  other  errors 
assigned  need  no  special  consideration.  The 
defendants  could  not  have  been  prejudiced  by 
the  questions  put  to  and  the  answers  elicited 
from  the  defendant  Henry.  If  the  principle 
insisted  upon  by  defendants'  counsel  were  as 
broad  as  they  claim  it  to  be,  then  there  might 
possibly  be  error  with  regard  to  the  questions 
and  answers  aforesaid,  but  it  is  not  so  broad, 
and,  as  we  view  it,  is  not  applicable  to  this 
case. 

The  Judgment  therefore  Is  affirmed,  with 
costs  to  respondent. 

McCARTY,  C.  J.,  and  STRAUP,  J„  concur. 
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MATNET  v.  KING,  Judge. 
(Supreme  Court  of  Oklahoma.   Jan.  15,  1908.) 

1.  Clerks  of  Court— -Officers  of  Court. 

The  clerk  of  the  district  court  is  an  officer 
of  the  court,  and,  in  order  to  properly  perform 
the  duties  devolving  on  him  by  law.  it  is  the 
duty  of  the  judge  of  the  court  to  recognize  him 
as  such  officer. 

2.  Same— Recognition— Mandamus. 

The  office  of  clerk  of  the  district  court,  un- 
der the  law,  is  to  be  filled  by  election,  and  the 
respondent  had  no  authority  to  fill  the  office  by 
appointment.  One  of  the  persons  voted  for  at 
the  election  was  entitled  to  be  recognized  by 
the  respondent  as  clerk,  and  that  one  was  the 
person  holding  the  prima  facie  title  to  the  office. 
When  the  respondent  refused  to  recognize  the 
person  holding  prima  facie  title,  mandamus 
was  the  proper  remedy  to  compel  such  recog- 
nition. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Clerks  of  Courts,  §§  4-7.] 

3.  Same— Scope  of  Inquiry— Quo  Warranto 
—Title  to  Office. 

Quo  warranto  is  the_  proper  method  of  de- 
termining dispnted  questions  of  title  to  public 
office,  yet  a  mere  groundless  assumption  of  an 
election  on  the  part  of  a  person  claiming  title 
to  public  office,  and  the  apparent  exercise  of 
the  functions  of  the  office  de  facto,  will  not  de- 
ter the  court,  as  a  preliminary  question,  from 
examining  the  uncontroverted  facts  before  it 
for  the  purpose  of  determining  who  has  prima 
facie  title,  notwithstanding  the  person  claiming 
adverse  title  may  not  be  a  party  to  the  pro- 
ceedings. 

4.  Clerks  of  Courts— Title  to  Office— De- 
termination by  Judge. 

Where  two  persons  claiming  title  to  the  of- 
fice of  clerk  of  the  district  court  present  their 
credentials  on  which  they  base  their  claim  to  the 
office  to  the  judge  of  the  district  court,  and  each 
requests  the  judge  to  recognize  him  as  such 
clerk,  it  is  the  duty  of  the  judge  to  examine 
such  credentials  for  the  purpose  of  determining 
which  one  of  the  claimants  holds  the  prima 
facie  title  to  the  office,  and  such  examination 
does  not  constitute  passing  upon  the  title  to  pub- 
lic office. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Clerks  of  Courts,  §  31.] 

5.  Mandamus— Restoration  to  Public  Of- 
fice. 

Title  to  public  office,  based  upon  mistakes 
of  fact  or  misconceptions  of  law,  may  impart 
a  color  of  right  which  will  bar  the  allowance  of 
a  mandamus ;  but  palpable  disregard  of  law 
renders  the  action  whereby  an  office  is  seized 
merely  colorable,  and  in  a  clear  case  will  be 
brushed  aside  as  affording  no  obstruction  to 
the  exercise  of  a  plain  legal  duty. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
toI.  33.  Mandamus,  §§  161-1G9.] 

(Syllabus  by  the  Court) 

Application  of  Toney  Matney  for  writ  of 
mandamus  to  John  II.  King,  judge  of  the 
district  court  of  Muskogee  county.  Writ 
granted. 

This  matter  was  presented  to  the  court  up- 
on the  petition  of  the  relator,  the  response 
of  the  respondent,  and  the  agreed  statement 
of  facts,  signed  by  counsel  for  the  relator  and 
respondent,  respectively,  all  of  which  are 
hereafter  set  out  in  full  in  the  above  order : 

Petition. 

"Comes  now  the  plaintiff,  Toney  Matney, 
and  represents  and  shows  to  this  court  that 
93  P.— 47 


at  the  general  election  held  In  the  state  of 
Oklahoma  on  the  17th  day  of  September,  1907, 
he  was  duly  and  legally  elected  to  the  office 
of  district  clerk  of  the  county  of  Muskogee, 
state  of  Oklahoma,  having  received  a  majori- 
ty of  the  votes  of  said  county  cast  at  said 
election  for  said  office,  and  that  he  has  since 
received  his  certificate  of  election  from  the 
clerk  of  said  county,  and  has  taken  the  oath 
of  office  and  given  the  bond  as  required  by 
law ;  that  on  the  30th  day  of  October,  1907, 
in  a  mandamus  proceeding  In  the  United 
States  court  for  the  Western  District  of  the 
Indian  Territory  at  Muskogee,  in  which  Carl 
Bucher  et  al.  were  plaintiffs  and  the  county 
commissioners  of  said  county  of  Muskogee 
were  defendants,  which  was  a  proceeding  to 
require  said  defendants  as  such  commission- 
ers to  canvass  the  vote  of  said  county  for  all 
the  county  offices  of  said  county,  said  court 
rendered  judgment  against  said  plaintiffs  and 
in  favor  of  said  defendants  by  then  and 
there  discharging  the  rule  and  dismissing 
said  cause  upon  said  defendants'  response 
in  obedience  to  the  terms  of  the  alternate 
writ  of  mandamus  issued  by  said  court,  in 
which  response  said  defendants  stated  that 
they  had  canvassed  the  vote  of  said  county; 
that  said  commissioners  found  by  canvassing 
the  vote  of  said  county  that  your  petitioner 
had  been  duly  elected  to  the  office  of  district 
clerk  of  said  county,  and  that  the  certificate 
issued  by  the  clerk  of  said  county  to  your 
petitioner  was  in  obedience  to  the  canvass 
of  said  commissioners;  that  there  has  been 
no  appeal  taken  from  the  judgment  of  said 
court ;  that  snid  court  had  Jurisdiction  to 
determine  the  question  of  the  petitioner's 
right  to  said  office,  and  that  said  Judgment 
was  in  favor  of  your  petitioner ;  that  after 
having  qualified  as  required  by  law,  and  as 
above  stated,  to  wit,  on  the  18th  day  of  No- 
vember, 1907,  your  petitioner  eutered  upon 
the  discharge  of  the  duties  of  his  office  as 
such  district  clerk,  and  has  remained  in  the 
active  discharge  of  said  duties  up  to  this 
time ;  that  the  records  belonging  to  his  office 
as  district  clerk  of  said  county  are  In  the 
control  and  custody  of  John  H.  King,  Judge 
of  the  Third  Judicial  district  of  the  state  of 
Oklahoma,  which  district  is  composed  of  the 
counties  of  Muskogee  and  Wagoner  In  said 
state;  that  on  the  21st  day  of  November. 
1907,  your  petitioner  presented  to  the  said 
John  H.  King,  sitting  as  a  court  at  Muskogee 
in  said  county,  his  petition  In  writing,  stating 
that  he  was  the  duly  elected  clerk  of  said 
court;  that  he  had  qualified  as  such  and 
requested  said  court  to  turn  over  to  him  as 
such  clerk  the  records  and  papers  which 
properly  belong  to  him  as  clerk  of  Bald  court. 
And  he  further  states  that  said  court  re- 
fused to  recognize  your  petitioner  as  said 
clerk,  and  refused  to  turn  over  to  him  any 
of  the  papers  or  records  which  belonged  to 
him  as  clerk  of  said  court;  that  the  said 
Carl  S.  Bucher  has  no  legal  right  to  hold 
said  office,  and  Is  a  usurper.   The  plaintiff 
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further  states  that  he  is  remediless  in  the 
premises,  by  or  through  ordinary  process  or 
proceedings  at  law,  and  he  therefore  prays 
this  honorable  court  to  award  against  the 
said  district  court  a  writ  of  mandamus,  com- 
manding and  requiring  it  to  recognize  your 
petitioner  as  the  district  clerk  of  said  court, 
and  to  vacate  all  orders  heretofore  made  in- 
consistent therewith,  and  to  turn  over  to 
your  petitioner  all  papers  and  records  which 
legally  belong  to  him,  and  for  such  other 
process  and  orders  and  remedies  as  may  to 
the  court  seem  meet. 

"J.  E.  Wyand, 

"Thos.  H.  Owen, 

"Baker  &  Purcell, 

"Attorneys  for  Petitioner. 

"State  of  Oklahoma,  County  of  Muskogee 
—ss.: 

'Toney  Matney,  of  lawful  age,  being  duly 
sworn,  says  that  he  is  the  plaintiff  above 
named ;  that  he  has  read  the  foregoing  peti- 
tion, and  knows  the  contents  thereof;  and 
that  the  facts  therein  set  forth  are  true. 

"Toney  Matney. 

"Subscribed  and  sworn  to  before  me  this 
23d  day  of  November,  A  D.  1907. 

"E.  A  Eker,  Notary  Public. 

"My  commission  expires  June  22,  1910." 

Response  of  Defendant  to  Plaintiff's  Petition. 

"Comes  now  the  respondent,  John  H.  King, 
judge  of  the  Third  judicial  district  for  the 
state  of  Oklahoma,  composed  of  the  counties 
of  Muskogee  and  Wagoner,  by  and  through 
his  counsel  George  S.  Ramsey,  and  for  an- 
swer to  the  plaintiff's  petition  for  a  writ  of 
mandamus  in  this  case  says  that  he  neither 
denies  nor  admits  that  the  petitioner,  Toney 
Matney,  was  duly  and  legally  elected  to  the 
office  of  district  clerk  of  the  county  of  Mus- 
kogee, state  of  Oklahoma,  on  the  17th  day 
of  September,  1907,  but  he  states  in  response 
to  this  allegation  by  the  petitioner  that  said 
Toney  Matney  was  a  candidate  before  the 
people  at  said  election  for  the  office  of  clerk 
of  the  district  court  of  said  county  of  Mus- 
kogee on  the  Democratic  ticket,  and  that 
Carrol  S.  Bucher  was  a  candidate  for  the 
office  of  district  clerk  In  and  for  the  said 
county  of  Muskogee  at  said  election  held  on 
September  17,  1907 ;  and  this  respondent 
further  states  in  this  connection  that  both 
said  Toney  Matney,  the  petitioner,  and  said 
Carrol  S.  Bucher,  claim  to  be  clerk  of  the 
district  court  In  and  for  Muskogee  county 
by  the  result  of  the  said  election  held  on 
September  17,  1907.  In  so  far  as  this  re- 
spondent is  concerned  It  is  of  no  Importance 
to  respondent  as  to  which  of  said  candidates, 
that  is,  Toney  Matney  or  Carrol  S.  Bucher, 
was  elected  to  the  office  of  district  clerk  at 
said  election;  but  this  respondent  here  states 
that  he  has  a  well-founded  opinion  as  to 
which  of  the  two  said  candidates  was  elected 
to  said  office,  and  that  this  opinion  disquali- 
fies him  from  hearing  and  adjudicating  any 


contest  by  either  of  said  applicants  in  a  suit 
to  try  the  title  to  said  office. 

"Respondent  states  that  on  November  21, 
1907,  under  the  order  of  this  court  he  con- 
vened the  district  court  at  Muskogee  in  and 
for  Muskogee  county,  as  judge  of  the  Third 
judicial  district  of  the  state  of  Oklahoma, 
and  was  confronted  by  contending  candidates 
for  each  county  office  in  the  county  of  Mus- 
kogee. Respondent  states  that  it  seems  to 
be  the  Impression  of  all  the  candidates  and 
claimants  for  county  offices  in  the  county  of 
Muskogee  that  he  possessed,  as  judge  of  said 
judicial  district,  authority  to  determine,  upon 
convening  his  court,  who  were  entitled  to 
each  county  office  in  Muskogee  county,  and 
that  each  claimant  for  county  office  in  Mus- 
kogee county  presented  to  him,  upon  the  open- 
ing of  his  court,  certificates  of  election,  and 
asked  that  he  recognise  them  as  county  offi- 
cials. Respondent  states  that  upon  said  date, 
that  is,  November  21,  1907,  Carrol  S.  Bucher 
presented  to  him  a  certificate  of  election, 
dated  November  8, 1907,  and  signed  by  Frank 
R.  Applegate  as  county  clerk  of  the  proposed 
county  of  Muskogee,  in  the  proposed  state 
of  Oklahoma,  a  copy  of  which  certificate  of 
election  is  hereto  attached  and  marked  'Ex- 
hibit No.  1'  to  this  response,  and  made  a  part 
hereof.  Respondent  also  states  that  the 
petitioner,  Toney  Matney  presented  to  him 
upon  said  November  21st  a  certificate  of  elec- 
tion, dated  October  30,  1907,  and  signed  by 
Porter  Spauldlng  as  county  clerk,  Muskogee 
county,  in  the  proposed  state  of  Oklahoma, 
a  copy  of  which  certificate  your  respondent 
cannot  furnish. 

"Your  respondent  also  states  in  this  con- 
nection that  Fred  Cook  presented  on  that 
occasion  a  certificate  of  election,  dated  No- 
vember 8,  1907,  and  signed  by  Frank  R.  Ap- 
plegate as  county  clerk  of  the  proposed  coun- 
ty of  Muskogee,  in  the  proposed  state  of 
Oklahoma,  certifying  that  said  Fred  Cook 
had  been  elected  to  the  office  of  sheriff  in 
and  for  Muskogee  county  at  the  election  held 
on  September  17,  1907,  said  certificate  being 
filed  herewith  as  Exhibit  No.  2.  Respond- 
ent also  states  In  this  connection  that  Remus 
B.  Ramsey  presented  on  that  date  a  certifi- 
cate of  election,  dated  October  30,  1907,  and 
signed  by  Porter  Spaulding  as  county  clerk 
of  Muskogee  county,  in  the  proposed  state  of 
Oklahoma,  certifying  that  said  Remus  B. 
Ramsey  had  been  elected  sheriff  in  and  for 
Muskogee  county  at  said  election.  Respondent 
also  states  that  Alexander  Richmond  on  said 
date  presented  to  him  a  certificate  of  election, 
dated  November  8,  1907,  and  signed  by  Frank 
R.  Applegate,  county  clerk  of  the  proposed 
county  of  Muskogee,  in  the  proposed  state  of 
Oklahoma,  certifying  that  Alexander  Rich- 
mond was  elected  county  judge  In  and  for 
the  said  county  of  Muskogee  at  the  election 
held  on  November  17,  1907.  Respondent  al- 
so states  that  on  the  same  date  W.  C.  Jack- 
son presented  a  certificate  of  election,  dated 
October  oO,  1907,  and  signed  by  Porter 
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Spauldlng  as  county  clerk  of  Muskogee  coun- 
ty, in  the  proposed  state  of  Oklahoma,  certi- 
fying that  said  W.  C.  Jackson  was  elected 
county  judge  In  and  for  Muskogee  county  at 
said  election,  a  copy  of  which  certificate  is 
hereto  attached,  marked  'Exhibit  No.  3,'  and 
made  a  part  of  this  response.  Respondent 
also  states  that  on  said  date.  November  21, 
1907,  W.  F.  Rampendabl  presented  to  him 
a  certificate  of  election,  dated  November  8, 
1907,  and  signed  by  Frank  R.  Applegate  as 
county  clerk  of  the  proposed  county  of  Mus- 
kogee, in  the  proposed  state  of  Oklahoma, 
certifying  that  said  W.  F.  Rampendahl  had 
been  elected  county  attorney  in  and  for  said 
county  of  Muskogee  at  the  snld  election  held 
September  17,  1907.  Respondent  also  states 
that  on  said  date,  November  21st,  W.  J. 
Crump  presented  a  certificate  of  election, 
dated  October  30,  1907,  signed  by  Porter 
Spauldlng  as  county  clerk,  Muskogee  county, 
in  the  proposed  state  of  Oklahoma,  certifying 
that  said  W.  J.  Crump  was  elected  county 
attorney  in  and  for  said  county  of  Muskogee 
at  said  election  on  the  17th  of  September, 
1907,  a  copy  of  which  certificate  of  election 
is  hereto  filed  as  Exhibit  No.  4  to  this  re- 
sponse, and  made  a  part  hereof. 

"Your  respondent  further  states  that  there 
was  upon  that  occasion  presented  to  him 
certificates  of  election  by  adverse  claimants 
for  each  county  office  In  the  county  of  Musko- 
gee, none  of  which  he  received  and  acted  up- 
on, except  for  district  clerk,  sheriff,  county 
judge,  and  county  attorney.  Your  respond- 
ent states  that  It  was  necessary  for  him  to 
convene  the  district  court  in  Muskogee  coun- 
ty; that  the  public  welfare  required  the  or- 
ganization of  his  court;  that  in  order  to  or- 
ganize bis  court  it  was  necessary  for  him  to 
have  a  clerk,  for  him  to  recognize  some  one 
as  sheriff,  some  one  as  county  attorney,  and 
some  one  as  county  judge,  each  of  these  of- 
fices, as  above  shown,  were  claimed  by  two 
parties  under  certificates  of  election  in  due 
form.  Your  respondent  states  that  be  was 
then  of  the  opinion  and  is  now  of  the  opinion 
that  he  had  no  power  to  judicially  determine 
who  the  rightful  claimants  to  any  of  the  said 
county  offices  were  and  are,  but  that  from 
necessity  it  was  required  of  him  that  he  rec- 
ognize some  one  as  such  official  in  each  case, 
that  is,  for  district  clerk,  for  sheriff,  for  coun- 
ty attorney,  and  for  county  judge.  Your 
respondent  then  made  and  filed  an  order  rec- 
ognizing as  district  clerk  Carrol  S.  Bucber,  as 
sheriff  Fred  Cook,  as  county  attorney  W.  J. 
Crump,  and  as  county  judge  W.  C.  Jackson. 

"Your  respondent  states  that  the  Republi- 
can candidates  for  county  offices  had  each 
a  certificate  of  election,  and  the  Democratic 
candidates  for  county  offices  had  each  a  cer- 
tificate of  election,  and  not  desiring  to  appeal 
partisan  in  his  action  this  respondent  made 
an  order  recognizing  two  Republican  claim- 
ants and  two  Democratic  claimants.  A  copy 
of  said  order  of  the  court,  signed  and  enter- 
ed, Is  herewith  filed  as  Exhibit  No.  4  to  this 


response,  and  made  a  part  hereof.  Your  re- 
spondent at  the  time  he  organized  his  court 
did  not  have  in  his  possession  any  of  the  rec- 
ords of  the  United  States  Court  for  the  West- 
ern District  of  the  Indian  Territory  at  Musk- 
ogee, and  could  not,  and  did  not,  take  ju- 
dicial notice  of  any  proceedings  had  in  said 
United  States  court  at  Its  October  term,  1907, 
in  regard  to  the  mandamus  proceedings  al- 
leged in  the  plaintiff's  petition  filed  in  this 
case.  Your  respondent  admits  that  a  manda- 
mus proceeding  was  had  in  the  United  States 
Court  for  the  Western  District  of  the  Indian 
Territory,  in  which  Carrol  S.  Bucner  was 
plaintiff  and  the  county  commissioners  of  the 
county  of  Muskogee  were  defendants;  said 
proceedings  being  instituted  for  the  purpose 
of  compelling  said  county  commissioners  to 
canvass  the  vote  of  said  county  for  county 
officers.  Your  respondent  states  that  upon  an 
examination  of  the  record  In  that  proceeding 
he  finds  It  difficult  to  tell  what  was  done  or 
what  was  accomplished,  but  he  admits  that 
J.  E.  Wyand  and  William  Noel  filed  on  Oc- 
tober 30,  1907,  a  response,  being  one  among 
many  responses,  wherein  they  stated  that 
they  had  canvassed  the  votes  and  determin- 
ed the  persons  who  bad  received  the  greatest 
number  of  votes  In  Muskogee  county  for  the 
several  county  and  township  offices,  and  that 
such  findings  were  reduced  to  writing,  sign- 
ed by  the  commissioners,  and  the  work  of 
said  commissioners  entirely  completed,  and 
the  board  adjourned  on  October  29.  1907,  sine 
die.  Said  J.  E.  Wyand  and  William  Noel 
In  this  report  stated  that  they  had  not  de- 
livered to  the  several  candidates  who  receiv- 
ed the  greater  number  of  votes  for  the  coun- 
ty and  township  offices  any  certificates  of 
election,  because  they  were  not  authorized 
by  law  to  do  so,  such  power  being  lodged  ex- 
clusively In  the  county  clerk.  A  copy  of  said 
response  Is  herewith  filed  as  Exhibit  No.  5 
to  this  response,  and  made  a  part  thereof. 
On  October  31,  1907,  the  records  of  the  Unit- 
ed States  Court  for  the  Western  District  of 
Indian  Territory,  at  Muskogee,  show  in  that 
case  that  upon  the  response  signed  by  J.  E. 
Wyand  and  William  Noel,  as  shown  by  Ex- 
hibit No.  5  to  this  response,  the  rule  was 
discharged  by  the  court  and  the  proceedings 
dismissed. 

'•Respondent  states  further  that  during 
the  mandamus  proceedings  had  in  the  United 
States  court  heretofore  referred  to  It  was  Ju- 
dicially determined  by  decree  of  the  court, 
made  on  October  10,  1907,  and  accordingly 
entered,  that  on  the  25th  day  of  September, 
1907,  J.  E.  Wyand,  J.  W.  Brady,  and  William 
Noel  were  the  legal  county  commissioners 
of  the  proposed  county  of  Muskogee,  a  copy 
of  which  judgment  as  entered  is  herewith 
filed  as  Exhibit  No.  6,  and  made  a  part  of 
this  response.  Your  respondent  further  states 
that  Carrol  S.  Bucher,  claimant  to  office  of 
district  clerk,  and  Fred  Cook,  as  claimant  to 
office  of  sheriff,  contend  and  allege  that  on 
October  9,  1907,  J.  W.  Brady  and  William 
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Noel,  under  the  provisions  of  section  16  of 
the  election  ordinance  made  by  the  constitu- 
tional convention,  removed  Porter  Spaulding 
as  county  clerk  for  having  failed  and  refus- 
ed to  do  his  duty  under  said  election  ordi- 
nance, and  appointed  Frank  R.  Applegate  to 
the  position  of  county  clerk.  A  copy  of  said 
records  of  the  county  commissioners  remov- 
ing said  Porter  Spauldlng  is  herewith  filed 
as  Exhibit  No.  7,  and  made  a  part  of  this 
response.  Respondent  states  that  It  Is 
claimed  that  Frank  R.  Applegate  was  the  le- 
gal county  clerk  In  and  for  Muskogee  county 
from  October  9,  1907,  up  to  the  date  of  the 
statehood  proclamation.  Your  respondent 
avers  and  pleads  that  said  Frank  R.  Apple- 
gate  acted  as  such  county  clerk  and  signed 
the  commissions  or  certificates  of  election 
held  by  said  Carrol  S.  Bucher  and  Fred  Cook, 
as  heretofore  set  out.  Your  respondent, 
therefore,  denies  that  petitioner,  Toney  Mat- 
ney,  has  received  his  certificate  of  election 
from  the  clerk  of  said  county  of  Muskogee. 
Your  respondent  further  states  that  both  the 
plaintiff,  Toney  Matney,  and  Carrol  8.  Buch- 
er, have  claimed  to  be  the  district  clerk  for 
Muskogee  county  ever  since  statehood  went 
into  effect  on  November  16,  1907.  Your  re- 
spondent also  states  that  both  the  plaintiff, 
Toney  Matney,  and  the  said  Carrol  S.  Buch- 
er, have  not  only  each  claimed  to  be  district 
clerk,  but  have  each  undertaken  to  maintain 
offices  as  such  district  clerk,  and  each  had 
held  himself  out  to  the  world  and  to  the 
public  as  such  district  clerk  since  statehood 
became  effective. 

"Your  respondent  avers  and  pleads  that  this 
la  a  proceeding  to  try  the  title  to  office,  which 
cannot  be  tried  by  a  mandamus  proceeding. 
Your  respondent  states  that  since  November 
21,  1907,  Carrol  S.  Bucher  has  been  recog- 
nised by  him  as  the  district  clerk,  and  has 
been  discharging  all  the  duties  of  such  of- 
fice, and  is  in  possession  and  has  custody  of 
the  records  of  the  district  court  in  and  for 
Muskogee  county.  Your  respondent  avers 
and  pleads  that  the  plaintiff,  Toney  Matney, 
has  a  full,  complete,  and  adequate  remedy 
at  law  by  a  proceeding  to  try  title  to  the  of- 
fice In  the  nature  of  a  quo  warranto  pro- 
ceeding. Respondent  denies  that  the  plaintiff 
Is  remediless  in  the  premises  by  or  through 
ordinary  process  or  proceedings  at  law.  Re- 
spondent, therefore,  asks  that  the  complaint 
be  dismissed  and  the  rale  discharged. 
"Geo.  S.  Ramsey, 

"Attorney  for  Respondent 

"State  of  Oklahoma,  Muskogee  County — as.: 

"John  H.  King,  being  duly  sworn,  on  oath, 
states  that  he  has  read  over  the  above  re- 
sponse to  plaintiff's  petition  in  the  above- 
styled  cause,  and  that  the  statements  and 
allegations  therein  contained  are  true. 

"John  H.  King. 

"Subscribed  and  sworn  to  before  me  on 
this  28th  day  of  November,  1907. 

"[Seal.]   Edward  Merrick,  Notary  Public. 

••My  commission  expires,  Nov.  5,  1911* 


Exhibit  No.  L 

"Certificate  of  Election.  County  of  Musko- 
gee, State  of  Oklahoma. 

"To  Carrol  S.  Bucher:  This  is  to  certify 
that  at  the  election  held  In  the  proposed  coun- 
ty of  Muskogee,  In  the  proposed  state  of  Ok- 
lahoma, on  the  17th  day  of  September,  A.  D. 
1907,  for  the  election  of  officers  for  a  full 
state  and  county  government,  including  mem- 
bers of  the  Legislature  and  five  representa- 
tives in  Congress  for  the  proposed  state  of 
Oklahoma,  as  provided  by  election  ordinance 
passed  April  22,  A.  D.  1907,  and  amended 
July  15,  A.  D.  1907,  by  the  constitutional 
convention  of  said  proposed  state,  you  were 
duly  and  legally  elected  to  the  office  of  clerk 
of  the  district  court  in  said  proposed  county 
of  Muskogee,  In  said  proposed  state  of  Okla- 
homa, as  appears  from  the  canvass  of  the 
votes  and  the  determination  of  the  board 
of  county  commissioners  for  the  proposed 
county  of  Muskogee,  In  the  proposed  state  of 
Oklahoma,  of  said  election  now  on  file  In  the 
office  of  the  county  clerk  of  the  proposed 
county  of  Muskogee,  In  the  proposed  state  of 
Oklahoma. 

"In  witness  whereof  I  have  hereunto  set 
my  hand  this  8th  day  of  November,  A.  9. 
1907. 

"[Signed]   Frank  R.  Applegate, 
"County  Clerk  of  the  Proposed  County  of 
Muskogee,  la  the  Proposed  State  of 
Oklahoma." 

Exhibit  No.  2. 

"Certificate  of  Election.  County  of  Must**- 
gee,  State  of  Oklahoma. 

"To  Fred  Cook:  This  is  to  certify  that  at 
the  election  held  In  the  proposed  county  of 
Muskogee,  in  the  proposed  state  of  Oklaho- 
ma, on  the  17th  day  of  September.  A..  D.  1907, 
for  the  election  of  officers  for  a  full  state  and 
county  government,  Including  members  of 
the  Legislature  and  five  representatives  in 
Congress  for  the  proposed  state  of  Oklahoma, 
as  provided  by  election  ordinance  passed 
April  22,  A.  D.  1907,  and  amended  July  15, 
A.  D.  1907,  by  the  constitutional  convention 
of  said  proposed  state,  you  were  duly  and  le- 
gally elected  to  the  office  of  sheriff  in  said 
proposed  county  of  Muskogee,  in  said  propos- 
ed state  of  Oklahoma,  as  appears  from  the 
canvass  of  the  votes  and  the  determination 
of  the  board  of  county  commissioners  for  the 
proposed  county  of  Muskogee,  in  the  proposed 
state  of  Oklahoma,  of  said  election  now  on 
file  in  the  office  of  the  county  clerk  of  said 
proposed  county  of  Muskogee,  In  the  propos- 
ed state  of  Oklahoma. 

"In  witness  whereof  I  have  hereunto  set 
my  hand  this  8th  day  of  November,  A.  D. 
1907. 

"[Signed]    Frank  R.  Applegate, 
"County  Clerk  of  the  Proposed  County  of 
Muskogee,  in  the  Proposed  State  of 
Oklahoma." 
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Exhibit  No.  5. 
"Order. 

"Whereas,  there  now  exists  In  Muskogee 
county  a  deplorable  and  unfortunate  condi- 
tion of  affairs  in  that  there  are  two  adverse 
claimants  holding  certificates  of  election  for 
each  county  office;  and 

"Whereas,  I,  as  the  judge  of  the  district 
court  for  the  Third  judicial  district,  includ- 
ing Muskogee  and  Wagoner  counties,  In  the 
absence  of  a  duly  instituted  contest  over  the 
respective  offices,  have  no  authority  to  ju- 
dicially determine  the  rightful  claimant  to 
any  of  said  county  offices  in  Muskogee  coun- 
ty; and 

"Whereas,  It  is  necessary  for  this  court  to 
have  a  clerk,  and  that  some  one  should  per- 
form the  duties  and  functions  of  district 
clerk  In  Muskogee  county;  and 

"Whereas,  it  is  necessary  and  required  by 
public  necessity  that  this  court  recognize 
some  one  as  sheriff  of  tfuskogee  county,  by 
whom  process  may  be  served  and  the  peace 
and  quietude  of  the  county  maintained;  and 

"Whereas,  public  necessity  requires  that 
this  court  recognize  some  one  as  county  at- 
torney to  perform  the  functions  of  that  of- 
fice, as  required  by  law,  and  act  as  public 
prosecutor;  and 

"Whereas,  the  Constitution  requires  this 
court,  as  successor  to  the  United  States  Court 
for  the  Western  District  of  the  Indian  Terri- 
tory, to  turn  over  and  transfer  to  the  county 
court  of  this  county  all  matters,  proceedings, 
records,  books,  papers,  and  documents  apper- 
taining to  all  causes  or  proceedings  relating 
to  estates;  and 

"Whereas,  public  necessity  requires  that 
this  be  done  at  once ;  and 

"Whereas,  in  order  to  make  such  transfer 
necessity  requires  this  court  to  recognize 
some  one  as  Judge  of  the  county  court  of 
Muskogee  county,  into  whose  hands,  as  such 
official,  such  records  should  be  placed: 

"Now,  therefore,  It  is  ordered  that  Carrol 
S.  Bucher  be  and  is  hereby  recognized  as  the 
district  clerk  in  and  for  Muskogee  county, 
and  as  such  district  clerk  he  will  file  his  cer- 
tificate of  election  as  such  clerk  and  enter 
the  same  on  the  records  of  this  court,  with 
attached  thereto  a  certificate  copy  of  his 
liond  and  oath  of  office,  and  said  Carrol  S. 
3ucher  will  act  as  such  district  clerk  for 
Muskogee  county  until  otherwise  ordered, 
and  as  such  district  clerk  will  take  and  re- 
tain custody  of  the  records  of  this  court  and 
issue  any  and  all  process  Issuing  from  this 
court. 

"It  is  further  ordered  that  Fred  Cook  be, 
and  is  hereby,  recognized  by  this  court  as  the 
sheriff  of  Muskogee  county,  and  said  Fred 
Cook  will  file  with  the  clerk  of  this  court  a 
certificate  of  his  election  as  such  sheriff,  with 
attached  thereto  a  certified  copy  of  his  bond 
and  oath  of  office,  which  are  hereby  ordered 
spread  upon  the  records  of  this  court;  and 
said  Fred  Cook  will  receive  and  serve  all 
summonses  and  other  process  Issued  from 


this  court,  and  perform  any  and  all  the  duties 
of  sheriff  of  Muskogee  county  in  so  far  as 
this  court  is  concerned  until  otherwise  or- 
dered. 

"It  Is  further  ordered  that  W.  J.  Crump 
be,  and  Is  hereby,  recognized  as  county  at- 
torney in  and  for  Muskogee  county,  and  said 
W.  J.  Crump  will  file  with  the  clerk  of  this 
?ourt  his  certificate  of  election,  with  a  certi- 
fied copy  of  his  bond  and  official  oath  of  of- 
'jce,  which  are  hereby  ordered  entered  upon 
the  Journal  of  this  court;  and  said  W.  J. 
Crump  will  In  all  things  as  provided  by  law 
act  as  and  perform  the  duties  of  county  at- 
lorney  for  Muskogee  county  until  otherwise- 
ordered. 

"It  Is  further  ordered  that  W.  C.  Jackson 
be,  and  is  hereby,  recognized  as  the  county 
udge  !n  and  for  Muskogee  county,  and  is 
aereby  ordered  to  file  his  certificate  of  elec- 
;ion  as  such  county  judge,  with  attached 
:hereto  a  certified  copy  of  his  official  bond 
and  oath  of  office,  with  the  clerk  of  this 
court,  and  the  same  are  ordered  entered  of 
-•ecord  on  the  journal  of  this  court;  and  It 
s  hereby  ordered  and  directed  that  all  mat- 
ters, proceedings,  records,  books,  papers,  and 
documents  appertaining  to  all  causes  or  pro- 
ceedings relating  to  estates  be  and  the  same 
are  hereby  transferred  to  the  county  court  of 
Muskogee  county,  and  the  clerk  of  this  court 
is  hereby  ordered  and  directed  to  turn  over 
to  W.  C.  Jackson  as  county  judge  in  and  for 
Muskogee  county  all  said  matters,  proceed- 
ings, records,  books,  papers,  and  documents 
appertaining  to  all  causes  and  proceedings 
relating  to  estates  in  this  county  obtained  by 
this  court  from  the  recent  clerk  of  the  Unit- 
ed States  Court  for  the  Western  District  of 
the  Indian  Territory  at  Muskogee. 

"It  is  further  ordered  that  all  certificates 
of  election  be  returned  to  the  respective  par- 
ries by  the  clerk  of  this  court  immediately 
upon  their  being  entered  upon  the  journal  of 
this  court,  as  directed  in  this  order. 

"[Signed]  John  H.  King,  Judge." 

Exhibit  No.  6. 

"In  the  United  States  Court  of  the  Western 
Judicial  District  of  Indian  Territory, 
Sitting  at  Muskogee. 

"Carrol  S.  Bucher,  Relator,  v.  J.  E.  Wyand 
et  al.,  Respondents.  No.  7,909. 
Mandamus. 
"And  now  on  this  16th  day  of  October,  A. 
D.  1907,  the  same  being  one  of  the  judicial 
days  of  the  October  term  of  this  court,  the 
above-styled  cause  came  on  for  bearing.  The 
relator  appears  by  G.  W.  Wheatley,  Esq., 
Waldron  &  Cramer,  and  Deroos  Bailey,  Esq., 
his  attorneys.  The  respondents  J.  W.  Brady 
and  William  Noel  appear  by  William  F. 
Shuermeryer,  Esq.,  their  attorney;  and,  this 
cause  having  been  heretofore  beard  upon  the 
amended  petition  and  responses  thereunto 
hereiubefore  filed  together  with  the  agreed 
statements  of  fact,  the  court  had  the  matter 
under  advisement,  and  finds  as  follows,  viz.: 
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That  on  the  25th  day  of  September,  A.  D. 
1907,  the  said  respondents  J.  E.  Wyand  and 
J.  W.  Brady  and  William  Noel  were  the  legal 
county  commissioners  of  the  proposed  county 
of  Muskogee,  in  the  proposed  state  of  Okla- 
homa, and  authorized  to  canvass  the  votes 
cast  in  the  said  county  of  Muskogee,  in  the 
said  state  of  Oklahoma,  at  the  election  held 
on  the  17th  day  of  September,  A.  D.  1907; 
that  no  legal  canvass  thereof  had  been  had; 
and  that  it  is  the  duty  of  the  said  J.  W. 
Wyand,  J.  W.  Brady,  and  William  Noel,  or 
their  lawful  successors  in  office,  to  at  once 
proceed  with  the  canvass  of  the  returns  of 
the  said  election  in  the  said  county,  and 
cause  to  be  prepared  and  forwarded  the 
proper  abstracts  and  certificates  of  election 
to  the  persons  found  to  be  elected.  There- 
fore it  is  ordered  by  the  court  that  you,  J.  E. 
Wyaud,  and  you,  J.  W.  Brady  and  William 
Noel,  or  the  duly  commissioned  and  legally 
qualified  successors  of  either  of  you,  do  forth- 
with proceed  to  canvass  the  returns  of  the 
votes  cast  at  the  election  held  In  the  propos- 
ed county  of  Muskogee,  in  the  proposed  state 
of  Oklahoma,  on  the  17th  day  of  September, 
A.  D.  1907,  and  do  promptly  certify  the  re- 
sult of  said  canvass,  as  required  by  law,  by 
causing  to  be  forwarded  to  Charles  H.  FIlsou, 
secretary  of  the  territory  of  Oklahoma,  an 
abstract  showing  the  total  number  of  votes 
cast  at  said  election,  and  abstract  showing 
the  total  number  of  votes  cast  in  the  said 
county  for  each  of  the  candidates  for  the 
various  state  offices,  for  congressman  of  the 
Third  and  Fourth  congressional  district,  for 
Judge  of  the  Third  Judicial  district,  and  for 
members  of  the  Legislature  of  the  proposed 
state  of  Oklnhoma;  also  that  you  canvass 
the  returns  of  votes  cast  for  candidates  for 
the  various  county  and  township  offices,  and 
cause  to  be  prepared  and  delivered  to  each 
candidate  found  to  have  the  highest  number 
of  votes  a  proper  certificate  of  his  office,  and 
that  you  thereafter  make  due  and  proper 
return  of  your  compliance  with  this  order. 
Also  it  is  further  ordered  that  the  county 
clerk  of  the  said  county  of  Muskogee,  of  the 
proposed  state  of  Oklahoma,  do  expose  the 
returns  of  said  election  unto  the  said  county 
commissioners  for  canvass.  To  all  of  which 
the  respondent,  J.  E.  Wyand,  excepted,  and 
his  exception  la  noted. 
"[Signed.]     Wm.  R.  Lawrence,  Judge." 

Exhibit  No.  7. 

"Minutes  of  Meeting  of  County  Commission- 
ers of  Muskogee  County. 
"Commissioners  J.  W.  Brady  and  William 
Noel  met  in  the  city  of  Muskogee  on  Octol>er 
9,  1907,  J.  E.  Wyand  being  absent,  and  the 
said  J.  W.  Brady  and  William  Noel  being 
the  majority  of  said  board,  did  proceed  to  or- 
ganize by  electing  William  Noel  chairman 
and  J.  W.  Brady  temporary  clerk.  Porter 
Spaulding  not  being  present.  And  it  appear- 
ing from  the  statement  of  Charles  McLees, 
deputy  United  States  marshal,  who  had  the 


writ  of  mandamus,  that  the  said  Porter 
Spaulding,  county  clerk,  was  out  of  the  Juris- 
diction of  the  officers,  and  further  that  on 
the  8th  day  of  October,  1907,  after  the  order 
of  the  United  States  court  was  made  to  the 
county  clerk,  and  J.  E.  Wyand,  commissioner, 
canvassed  the  votes  of  Muskogee  county,  the 
two  commissioners,  J.  W.  Brady  and  William 
Noel,  went  to  the  office  of  Clerk  Spaulding. 
at  room  5  in  the  Madden  Building,  of  the 
City  of  Muskogee,  and  same  was  locked  up 
and  closed,  and  further  that  on  a  previous 
occasion,  to  wit,  on  the  24th  day  and  2T>th 
day  of  September,  1907,  these  two  commis- 
sioners, J.  W.  Brady  and  William  Noel,  while 
at  the  office  of  County  Clerk  Spaulding  In  the 
said  Madden  Building,  demanded  of  him  that 
he  turn  over  the  election  returns  of  the  genera] 
election  held  on  the  17th  day  of  September. 
1907,  in  the  proposed  county  of  Muskogee,  for 
the  proposed  state  of  Oklahoma,  for  the  pur- 
pose of  canvassing  the  same,  and  the  said 
Porter  Spaulding  refused  to  turn  over  or  ex- 
pose said  returns  for  canvass,  and  it  appear- 
ing that  under  section  16  of  the  election  or- 
dinance passed  by  the  constitutional  conven- 
tion of  the  proposed  state  of  Oklahoma  that 
the  county  commissioners  have  power  and  it 
is  their  duty  to  remove  the  county  clerk 
when  he  fails  and  refuses  to  do  his  duty,  and 
the  said  Porter  Spaulding,  county  clerk,  hav- 
ing failed  and  refused  to  do  his  duty  under 
the  said  election  ordinance,  he.  the  said  Por- 
ter Spaulding.  Is  hereby  removed  from  the 
office  of  county  clerk  by  virtue  of  the  power 
vested  in  us.  and  Frank  R.  Applegate,  a  duly 
qualified  elector,  and  qualified  to  hold  the 
position  of  county  clerk,  is  hereby  appointed 
county  clerk  of  the  proposed  county  of  Musk- 
ogee, proposed  state  of  Oklahoma,  to  take 
place  of  the  said  Porter  Spaulding,  and  the 
bond  is  hereby  fixed  In  the  sum  of  $5,000. 
No  other  business  coming  l>efore  the  boanl 
at  this  meeting,  the  meeting  is  adjourned 
subject  to  the  call  of  the  chairman." 

Exhibit  No.  5. 

"In  the  United  States  Court  for  the  Western 
District  of  the  Indian  Territory,  at 
Muskogee. 

"Carrol  S.  Bucher,  Relator,  v.  J.  E.  Wyand 
et  al>,  County  Commissioners  et  at, 
Defendants.  No.  7.909. 
"Come  now  J.  E.  Wyand  and  William 
Noel,  and  for  their  answer  to  the  notice  serv- 
ed on  them  on  the  evening  of  the  29th  of 
October,  1907,  alleging  that  the  board  of 
county  commissioners  of  the  proposed  coun- 
ty of  Muskogee  had  unlawfully  failed  and 
refused  to  canvass  the  election  returns  from 
precinct  No.  2  of  township  No.  1,  polling 
place  Yahola,  and  from  precinct  No.  1  of 
township  No.  5,  polling  place  Fort  Gibson, 
and  requiring  said  board  to  canvass  said  re- 
turns from  said  precincts,  and  enumerate  the 
same  along  with  the  other  election  returns  of 
said  county,  and  enter  same  along  with  the 
other  election  returns  of  said  county,  and 
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enter  the  result  thereof,  and  cause  the  prop- 
er abstract  to  be  forwarded  of  the  vote  on 
representatives,  and  cause  to  be  delivered 
unto  the  several  candidates  who  received  the 
highest  votes  for  county  and  township  of- 
fices the  proper  certificates  thereof,  or  to 
show  cause  why  the  same  has  not  been  done, 
respectfully  respond  that  the  board  of  coun- 
ty commissioners  of  the  proposed  county  of 
Muskogee  had,  prior  to  the  service  of  said 
notice,  canvassed  the  returns  of  the  two  pre- 
cincts mentioned  therein  along  with  all  other 
returns  placed  in  their  hands,  and  bad  de- 
termined the  persons  who  had  received  the 
greatest  number  of  votes  In  the  county  of 
Muskogee  for  the  several  county  and  town- 
ship offices,  and  that  such  findings  were  re- 
duced to  writing,  signed  by  the  commission- 
ers, and  the  work  of  said  commissioners, 
under  the  law,  was  entirely  completed,  and 
said  board  of  commissioners  had  adjourn- 
ed, and  did  on  the  29th  day  of  October, 
1907,  adjourn  sine  die.  Further  responding, 
they  say  that  they  have  not  delivered  to  the 
several  candidates  who  received  the  greatest 
number  of  votes  for  the  county  and  town- 
ship offices  any  certificates,  because  they  are 
not  authorized  by  law  so  to  do,  such  power 
being  lodged  exclusively  In  fche  county  clerk. 
"De  Ross  Bailey  and  W.  T.  Hutchings, 
"Attorneys  for  Respondents. 

"United  States  of  America,  Indian  Territory, 
Western  Judicial  District— ss.: 
"J.  B.  Wyand,  being  first  duly  sworn,  says 
that  the  statements  made  In  the  foregoing 
response  are  true.  J.  E.  Wyand. 

"Subscribed  and  sworn  to  before  me  this 
30th  day  of  October,  1907. 

"[Seal.]  Minnie  P.  Dumas, 

"Notary  Public. 
"My  commission  expires  Jan.  16,  1911." 

Agreed  Statement  of  Facts. 

"It  Is  agreed  by  J.  E.  Wyand,  counsel  for 
plaintiff,  and  George  S.  Ramsey,  counsel  for 
defendant,  that  this  case  may  be  heard  and 
determined  by  the  court  upon  the  plaintiff's 
petition  and  defendant's  response  as  the  only 
pleading  In  the  cause,  the  response  being 
treated  as  a  return  to  an  alternative  writ  of 
mandamus.  It  is  also  agreed  that  respond- 
ent's answer  be  taken  as  true  on  the  state- 
ments and  allegations  of  fact  set  up  therein, 
and  it  is  agreed  that  the  exhibits  attached 
to  the  answer  are  true  and  correct  copies  of 
the  actual  records  they  purport  to  be  copies 
of.  It  Is  also  agreed  that  the  following  is 
a  correct  copy  of  an  order  signed  by  J.  E. 
Wyand  and  William  Noel  as  county  com- 
missioners on  October  30,  1907,  and  before 
their  sine  die  adjournment,  addressed  to 
Porter  Spauldlng,  which  is  in  words  and  fig- 
ures as  follows: 

"  'We,  the  undersigned  commissioners  of 
the  proposed  county  of  Muskogee,  In  the  pro- 
posed state  of  Oklahoma,  recognize  Porter 
Spauldlng  as  the  county  clerk  of  the  said 


proposed  county  of  the  proposed  state  of 
Oklahoma,  and  hereby  authorize  him  to 
issue  certificates  of  election  to  the  candidates 
receiving  the  highest  number  of  votes,  as 
found  by  the  canvass  made  by  us  and  com- 
pleted on  the  29th  day  of  October,  1907,  un- 
der the  order  of  the  Judge  of  the  United 
States  Court  of  the  Western  District  of  the 
Indian  Territory.  And  we  further  instruct 
him  to  deliver  to  all  said  candidates  certifi- 
cates of  election,  as  provided  by  law,  the 
votes  to  be  determined  by  abstract  made  by 
us  from  said  canvass. 

"  'Given  under  our  bands  and  seal  this 
30th  day  of  October,  1907. 

"  '[Signed]         J.  E.  Wyand.  [Seal.] 
"  'Wm.  Noel.' 

"It  is  agreed  that  after  October  30th,  and 
while  the  returns  were  still  in  the  possession 
and  custody  of  R.  P.  Harrison,  clerk  of  the 
United  States  Court  for  the  Western  District 
at  Muskogee,  Indian  Territory,  the  following 
order  was  made  and  signed  by  the  court,  to 
wit: 

'"It  Is  hereby  ordered  that  the  clerk  of 
this  court  do  turn  over  to  the  county  clerk 
of  the  provisional  county  commissioners  of 
the  proposed  county  of  Muskogee,  in  the 
proposed  state  of  Oklahoma,  or  Morgan 
Garaway,  his  deputy,  the  election  returns  of 
said  county  of  the  election  held  therein  on 
the  17th  day  of  September,  A.  D.  1907,  now 
in  bis  custody,  for  the  purpose  of  the  canvass 
thereof,  taking  his  special  receipt  therefor. 

'"Given  this  the  15th  day  of  November, 
A.  D.  1907,  at  Muskogee,  Indian  Territory. 

"  '[Signed]      William  R.  Lawrence, 

•"Judge  of  Said  Court/ 

"The  said  Harrison,  as  said  clerk,  turned 
the  returns  over  to  Morgan  Garaway,  acting 
deputy  clerk  for  Frank  R.  Applegate,  on  No- 
vember 5, 1907,  and  thereupon  another  canvass 
of  the  returns  was  made  by  Irvln  Blanchard, 
one  of  the  county  commissioners,  and  by 

 Russell,  holding  appointment  as  county 

commissioners,  to  fill  an  alleged  vacancy, 
created  by  the  alleged  non residence  of  Wm. 
Noel.  It  is  agreed  that  the  Republican  candi- 
dates, Carroll  S.  Bucher,  Fred  Cook,  and  oth- 
ers, claim  and  counted  that  Noel  was  not  le- 
gally a  commissioner  at  the  time  the  canvass 
was  made,  under  which  Porter  Spauldlng  was 
ordered  by  the  commissioners  above  set 
forth  to  Issue  certificates  as  shown  by  order 
heretofore  set  out.  It  is  also  agreed  that  on 
the  application  of  L.  E.  Smith,  Republican 
candidate  for  register  of  deeds,  the  United 
States  court  did.  on  October  29,  1907,  make 
the  following  order,  to  wit: 

"  'In  the  United  States  Court  for  the  West- 
ern District  of  the  Indian  Territory, 
at  Muskogee. 
•"Carroll  S.  Bucher,  Relator,  v.  J.  E.  Wy- 
and et  al.,  County  Commissioners  et  al., 

Defendants.   No.  7,909.  Notice. 
"'Whereas  an  affidavit  has  been  filed  in 
the  above  cause  on  behalf  of  the  aforesaid 
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relator  showing  that  the  board  of  county 
commissioners  have  unlawfully  failed  and 
refused  to  canvass  the  election  returns  from 
precinct  No.  two  (2>  of  the  township  No.  one 
(1),  polling  place  Yahola,  in  the  proposed 
county  of  Muskogee,  of  the  proposed  state  of 
Oklahoma;  also  from  precinct  No.  one  (1)  of 
township  No.  five  (5),  polling  place  at  Fort 
Gibson,  in  said  county: 

"  'Now,  therefore,  you,  the  said  J.  E.  Wy- 
and, William  Noel,  and  Irvin  Blancbard, 
county  commissioners  as  aforesaid,  are  here- 
by required  to  forthwith  canvass  the  returns 
from  the  said  precincts  and  enumerate  the 
same  along  with  the  other  election  returns  of 
said  county  and  enter  the  result  thereof,  and 
cause  the  proper  abstract  to  be  forwarded  of 
the  vote  on  representatives,  and  cause  to  be 
delivered  unto  the  several  candidates  who 
received  the  highest  votes  for  county  and 
township  offices  the  proper  certificates  there- 
of, or  that  you  show  cause  why  you  have  not 
done  so  to  the  court  sitting  in  Muskogee  on 
the  30th  day  of  October,  A.  D.  1907,  at  9 
o'clock  a.  m. 

'"Given  this  29th  day  of  October,  A.  D. 
19.17. 

"  'I Signed]      William  R.  Lawrence, 

"  'Judge  of  Said  Court. 
"'Attest:    R.  P.  Harrison,  Clerk,  by  W. 
E.  Mattern,  Deputy.' 

-It  Is  agreed  that  Frank  R.  Applegate,  as 
alleged  county  clerk  under  the  appointment 
alleged  to  be  made  by  Noel  and  Brady  on 
October  9,  1907,  never  had  possession  of  the 
election  returns  until  November  5,  1907.  It 
is  also  agreed  that  on  November  5, 1907,  Car- 
rol S.  Ilucher  filed  motion  in  the  United 
States  court  at  Muskogee  to  vacate  order  of 
dismissal  entered  October  31,  1907;  that  af- 
fidavits were  filed,  motion  heard,  and  denied 
1>3-  the  court.  We  agree  that  this  cause  may 
be  heard  and  determined  on  this  statement  of 
facts,  plaintiff's  petition,  and  respondent's 
answer  as  a  return,  this  November  29,  1907. 
"J.  E.  Wyand, 

"Counsel  for  Plaintiff. 
"George  S.  Ramsey, 

"Counsel  for  Respondent. 

"Filed  November  29,  1907. 

"W.  H.  L.  Campbell,  Clerk  Supreme  Court. 

"It  is  agreed  that  the  result  of  this  case 
shall  control  and  be  judgment  of  this  court 
in  cases  of  Remus  B.  Ramsey  v.  John  H. 
King,  93  Pac.  754,  and  that  this  statement 
of  facts  be  considered  in  the  Ramsey  Case. 
It  is  also  agreed  that  the  response  of  John 
II.  King  in  case  of  Charles  H.  Eberle,  93  Pac. 
748,  be  and  the  same  is  admitted  to  be  true 
in  fact,  that  is,  facts  alleged  in  that  an- 
swer are  true,  and  that  said  case  of  Charles 
II.  El>erle  be  submitted  on  this  statement  of 
facts,  complaint,  and  answer  as  whole  ac- 
cord, the  answer  to  be  treated  as  a  return  to 
an  alternative  writ. 

"J.  E.  Wyand,  Counsel  for  Plaintiff. 

"Geo.  S.  Ramsey,  Atty.  for  Defendant." 


In  addition  to  the  pleadings  and  agreed 
statement  of  facts  the  court  takes  notice  that 
by  the  election  ordinance  providing  for  the 
election  of  state,  district,  county,  and  town- 
ship officers  Porter  Spaulding  was  appointed 
county  clerk  for  the  county  of  Muskogee. 

J.  E.  Wyand,  Thomas  H.  Owen,  and  Baker 
&  Purcell,  for  relator.  George  S.  Ramsey, 
for  respondent. 

KANE,  J.  (after  stating  the  facts  as  above). 
Section  2,  art  7,  of  the  Constitution,  provides 
that:  "The  original  jurisdiction  of  the  Su- 
preme Court  shall  extend  to  a  general  su- 
perintending control  over  all  inferior  courts, 
and  all  commissions  and  boards  created  by 
law.  The  Supreme  Court  shall  have  power 
to  issue  writs  of  habeas  corpus,  mandamus, 
quo  warranto,  certiorari,  prohibition  and 
such  other  remedial  writs  as  may  be  provid- 
ed by  law,  and  to  hear  and  determine  the 
same."  This  provision  practically  places  the 
Supreme  Court  in  the  same  relation  to  the 
inferior  courts  of  the  state  as  the  court  of 
King's  Bench  bore  to  the  inferior  courts  of 
England,  under  the  common  law.  Chief  Jus- 
tice Marshall  in  an  early  case  (Ex  parte 
Crane  et  al.,  5  Pet.  [U.  S.]  190,  8  L.  Ed.  92), 
discussing  the  supervisory  powers  of  the  Su- 
preme Court  of  the  United  States  over  the 
proceedings  of  the  inferior  courts  by  the  writ 
of  mandamus  according  to  the  principles  of 
the  common  law,  said:  "In  England  the 
writ  of  mandamus  is  defined  to  be  a  com- 
mand issued  in  the  King's  name  from  the 
court  of  King's  Bench  and  directed  to  any 
person,  corporation,  or  inferior  court  of  judi- 
cature within  the  King's  dominions,  requir- 
ing them  to  do  some  particular  thing  therein 
specified  which  appertains  to  their  office  or 
duty,  and  which  the  court  of  King's  Bench 
has  previously  determined,  or  at  least  sup- 
poses, to  be  consonant  of  the  right  and  jus- 
tice. Blnckstone  adds  that:  'It  issues  to 
the  judges  of  any  inferior  courts,  command- 
ing thorn  to  do  justice  according  to  the  pow- 
ers of  their  office  whenever  the  same  is  de- 
layed. For  it  is  the  peculiar  business  of  the 
court  of  King's  Bench  to  superintend  all 
other  inferior  tribunals,  and  therein  to  en- 
force the  due  exercise  of  those  judicial  or 
ministerial  powers  with  which  the  Crown 
or  Legislature  have  Invested  them,  and  this, 
not  only  by  restraining  their  excesses,  but 
also  by  quickening  their  negligence  and  ob- 
viating their  denial  of  justice.' "  The  Su- 
preme Court  of  New  York,  in  Slkes  v.  Ran- 
som, 6  Johns.  279,  discussing  the  power  of 
the  Supreme  Court  of  that  state  to  compel 
judges  of  the  court  of  Common  Pleas  to 
amend  a  bill  of  exceptions  according  to  the 
truth  of  the  case,  uses  the  following  lan- 
guage: "Why  cannot  the  writ  of  mandamus 
issue  from  this  court?  We  have  the  general 
superintendence  of  all  inferior  courts,  and 
are  bound  to  enforce  obedience  to  the  stat- 
utes, and  to  oblige  subordinate  courts  and 
magistrates  to  do  those  legal  acts  which  it 
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is  their  duty  to  do."    At  common  law  the  , 
writ  of  mandamus  is  a  writ  of  right  every  • 
day  made  use  of  to  oblige  inferior  courts  to 
do  justice,  but  it  will  not  be  made  use  of  to 
control  the  exercise  of  discretion.  In  general, 
it  lies  where  one  has  refused  to  be  admitted 
or  turned  out  wrongfully  from  any  office  or 
franchise.  Feople  v.  Superior  Court,  5  Wend. 
(X.  Y.)  126 ;  Commercial  Bank  v.  Canal  Com- 
missioners of  New  York,  10  Wend.  (N.  Y.) 
29,  3  Burr.  1206.   The  clerk  of  the  district 
court  is  an  officer  of  the  court,  and  in  order 
to  properly  perform  the  duties  devolving  on  j 
him  by  law  it  is  the  duty  of  the  judge  of  the 
court  to  recognize  him  as  such  officer. 

In  the  case  at  bar  the  respondent  states  j 
in  his  return  that  he  did  not  pass  Judicially 
upon  the  certificates  of  election  presented  to 
him  by  the  relator,  or  Carroll  S.  Bucher,  giv- 
ing as  his  excuse  therefor  that  by  reason  of 
the  claim  of  Carroll  S.  Bucher  to  the  same 
office,  the  respondent  could  not  pass  upon  the 
claim  of  either  party  without  passing  upon 
the  title  to  the  office.   So  the  question  of  in- 
terference with  judicial  discretion  Is  not  in 
this  case,  as  I  view  it    This  case  is  quite 
distinguishable  from  In  re  Parsons  et  al.,  j 
150  U.  S.  150,  14  Sup.  Ct.  50.  37  L.  Ed.  1034.  1 
It  will  be  seen  by  the  statement  of  Mr.  Chief 
Justice  Fuller  in  the  Parsons  Case  that  the 
court  below  "considered,  in  connection  with 
the  evidence  introduced  by  the  respondent, 
the  commission  of  O'Neal  under  which  he 
had  duly  qualified,  which  was  exhibited  to 
the  court  on  the  19th  of  June.  1893,  when  he  j 
was  recognized  as  United  States  Attorney. 
This  commission  bore  date  May  26,  1893,  and  , 
appointed  O'Neal  the  attorney  for  the  United 
States  for  the  Northern  District  of  Alabama, 
In  due  form."  After  bearing  all  the  evidence  , 
offered  by  the  parties  the  court  entered  its  | 
judgment  in  due  form.    In  the  case  at  bar 
the  respondent  states  in  his  return  that  be 
did  not  take  into  consideration  any  of  the 
evidence  or  certificates  offered  by  the  various 
claimants,  and  did  not  pass  Judicially  on  the 
claim  of  the  relator,  or  Carroll  S.  Bucher. 
The  following  is  taken  from  the  response  of 
the  respondent:     "Your  respondent  states 
that  he  was  then  of  the  opinion  and  is  now  i 
of  the  opinion  that  he  had  no  power  to  Ju- 
dicially determine  who  the  rightful  claim- 
ants to  any  of  the  said  county  offices  were 
and  are.    Your  respondent  states  that  the  | 
Republican  candidates  for  county  offices  had  ; 
each  a  certificate  of  election,  and  the  Demo- 
cratic candidates  for  county  offices  had  each  i 
a  certificate  of  election,  and,  not  desiring  I 
to  appear  partisan  in  his  action,  this  respond- 
ent made  an  order  recognizing  two  Repub- 
lican claimants  and  two  Democratic  claim- 
ants." The  respondent  was  in  error  in  refus- 
ing to  consider  the  evidence  offered  by  the 
relator  to  support  his  claim.    The  office  of 
clerk  of  the  district  court,  under  the  law,  Is 
to  be  filled  by  election,  and  the  respondent 
had  no  authority  to  fill  the  office  by  appoint- 
ment.  One  of  the  persons  voted  for  at  the 


election  was  entitled  to  the  office,  and  that 
one  was  the  person  holding  the  prima  facie 
title  to  the  office.  When  the  respondent  re- 
fused to  recognize  the  person  holding  prima 
facie  title,  mandamus  was  the  proper  remedy 
to  compel  such  recognition. 

The  Supreme  Court  of  Oklahoma,  in  Cam- 
eron v.  Parker,  2  Okl.  277,  38  Pac.  14,  laid 
down  this  rule:  "In  an  elective  office  the 
aw  requires  that  the  credentials  of  the  per- 
sons declared  duly  elected  shall  be  a  certifi- 
cate of  election,  or,  in  an  appointive  one,  as 
in  the  case  at  bar,  a  commission  from  the 
Governor.  This  is  the  highest  evidence  of 
title  the  law  requires,  and  it  is  not  for  an 
individual  to  assert  the  Invalidity  of  the 
law  authorizing  it,  the  want  of  authority  for 
its  issuance,  or  the  legal  exercise  of  the 
power  conferring  it  These  are  questions  for 
the  courts  to  determine.  But  in  the  mean- 
time the  person  holding  the  commission  or 
certificate  of  election,  legal  upon  its  face, 
evidencing  the  absolute  prima  facie  title  to 
the  office,  is  entitled  to  the  possession  of  the 
books,  records,  and  official  belongings  there- 
to, notwithstanding  the  actual  title  may  be 
In  controversy  at  the  time,  and  In  the  same 
or  another  tribunal."  This  case  has  a  good 
many  of  the  features  of  the  case  at  bar.  It 
Is  true  that  in  the  Cameron  Case  the  writ 
ran  against  Parker,  the  adverse  claimant  to 
the  office,  but  in  the  case  at  bar  the  respond- 
ent makes  the  certificate  of  Carroll  S.  Bucher 
part  of  his  response.  So  both  certificates, 
and  all  the  facts  on  which  respondent  bases 
his  refusal  to  act,  are  before  the  court,  as 
were  the  certificates  and  facts  upon  which 
the  parties  based  their  respective  titles  in 
the  Cameron  Case.  In  that  case  the  court 
went  far  enough  Into  the  claim  of  each  of 
the  parties  to  determine  which  held  the 
prima  facie  title  to  the  office,  not  for  the 
purpose  of  trying  the  title  to  the  office,  for 
this  it  is  well  settled  may  not  be  done  In  a 
mandamus  proceeding.  Quo  warranto  is  the 
proper  method  of  determining  disputed  ques- 
tions of  title  to  public  office,  yet  a  mere 
groundless  assumption  of  an  election  on  the 
part  of  a  person  claiming  title  to  public  office, 
and  the  apparent  exercise  of  the  functions  of 
the  office  de  facto,  will  not  deter  the  court,  as 
a  preliminary  question,  from  examining  the 
uncontroverted  facts  before  it  for  the  purpose 
of  determining  who  has  prima  facie  title,  not- 
withstanding the  person  claiming  adverse 
title  may  not  be  a  party  to  the  proceeding. 

On  this  point  the  case  of  Delgado  v.  Cha- 
vez, 140  U.  S.  586,  11  Sup.  Ct.  874,  35  L.  Ed. 
578.  Is  strongly  In  point.  The  facts  In  the 
Delgado  Case,  as  stated  by  Justice  Brewer, 
are  as  follows:  "On  the  13th  of  January. 
1891,  Abraham  Staab,  William  Nesbitt,  and 
Juan  Garcia  filed  In  the  district  court  of  the 
First  Judicial  district  of  the  territory  of 
New  Mexico,  and  presented  to  the  judge 
thereof,  their  petition  showing,  as  they  claim- 
ed, that  they  had  been  elected  at  the  general 
election  in  November  preceding  members  of 
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the  board  of  county  commissioners  of  Santa 
Fe  county,  in  the  territory  of  New  Mexico; 
and  further  alleged  that  on  the  2d  day  of 
January,  1891,  they  had  duly  qualified  as 
such  commissioners;  that  at  the  same  elec- 
tion Pedro  Delgado  had  been  duly  elected 
probate  clerk  of  said  county,  and  had  quali- 
fied as  such  officer;  that  by  virtue  thereof 
be  became  and  was  the  acting  clerk  of  the 
board  of  county  commissioners,  and  had  pos- 
session of  the  records,  books,  files,  and  pa- 
pers of  that  office ;  that  after  their  qualifica- 
tions as  such  board  they  demanded  of  him  to 
produce  the  books,  and  to  record  their  pro- 
ceedings as  such  board ;  and  that  he  refused 
so  to  do,  or  to  in  any  manner  recognize  them 
as  the  board  of  county  commissioners.  They 
irayed  that  a  writ  of  mandamus  might  issue 
•  ■ominandlng  him  to  recognize  them  as  the 
board  of  county  commissioners,  that  he  act 
with  them  as  such  board,  and  that  be  enter 
of  record  their  proceedings  as  a  board.  Up- 
on this  petition  an  alternative  writ  was  is- 
sued; and  on  the  15th  day  of  January,  in 
obedience  to  such  writ,  api>ellant  appeared 
and  filed  his  answer,  alleging  facts,  which, 
us  he  claimed,  showed  that  three  other  per- 
sons were  at  the  November  election  elected 
county  commissioners,  and  that  the  petition- 
ers were  not,  and  further  averring  that  two 
of  those  other  persons  on  the  1st  of  January, 
1S91,  duly  qualified  as  members  of  the  board 
of  county  commissioners,  entered  into  pos- 
session and  assumed  the  duties  of  such  office, 
met  on  that  day  in  the  courthouse  of  the 
county  as  the  board  of  county  commissioners, 
and  proceeded  to  transact  the  business  of 
the  county,  aud  that  they  were  still  In  pos- 
session of  their  offices  of  county  commission- 
ers. He  admitted  that  he  refused  to  recog- 
nize the  petitioners  as  a  board  of  county 
commissioners,  and  alleged  as  his  reason 
therefor  that  they  were  not  the  legally  elect- 
ed commissioners,  and  had  never  been  in 
possession  of  such  offices.  On  the  same  day, 
January  15th,  the  matter  came  on  to  be 
beard  on  these  pleadings,  and  a  peremptory 
mandamus  was  ordered  commanding  the  ap- 
pellant that  he  record  on  the  records  of  the 
county  the  proceedings  of  the  petitioners  as 
the  board  of  county  commissioners  of  the 
county,  and  that  In  all  things  he  recognize 
them  as  the  only  lawful  county  commission- 
ers of  the  county."  After  noticing  other 
questions  Involved  In  the  case,  Justice  Brewer 
continues:  "This  brings  us  to  the  principal 
question  in  the  case;  and  that  is,  the  real 
import  of  the  proceedings  was  to  try  the 
title  to  office,  that  quo  warranto  Is  a  plain, 
speedy,  and  adequate,  as  well  as  the  recog- 
nized, remedy  for  trying  the  title  to  office, 
and  that  the  familiar  law  in  respect  to  man- 
damus, reinforced  by  statutory  provisions  in 
>Jew  Mexico,  Is  that  mandamus  shall  not 
issue  in  any  case  where  there  is  a  plain, 
speedy,  and  adequate  remedy  at  law.  On 
this  the  Invalidity  of  the  proceedings  is  as- 
serted.   But  the  obvious  reply  Is  that  this 


was  not  a  proceeding  to  try  the  title  to  office. 
The  direct  purpose  and  object  was  to  compel 
the  defendant  to  discbarge  his  duties  as  clerk, 
and  to  forbid  him  to  assume  to  determine 
any  contest  between  rival  commissioners.  It 
was  enough  in  this  case  for  the  court  to  de- 
termine, and  it  must  be  assumed,  that  the 
evidence  placed  before  it  was  sufficient  to 
authorize  an  adjudication  that  these  petition- 
ers were  commissioners  de  facto.  As  such, 
the  clerk  is  bound  to  obey  their  commands 
and  record  their  proceedings.  It  is  true  the 
pleadings  disclose  the  existence  of  a  contest 
between  these  petitioners  and  other  parties, 
and  It  is  true  that  the  answer  would  tend  to 
show  that  the  others  were  the  commissioners 
de  facto;  but  that  was  a  question  of  fact 
to  be  determined  by  the  court  bearing  this 
application,  and  it,  as  must  be  assumed  from 
the  decision,  found  that  these  petitioners, 
rather  than  their  contestants,  were  the  coni- 
aiissloners  de  facto.  It  was  proper  for  it, 
chen,  to  issue  a  mandamus  to  cornel  the  de- 
fendant to  recognize  them  as  the  commis- 
sioners of  the  county,  and  this  irrespective 
of  the  question  whether  or  not  the  petition- 
ers were  commissioners  de  jure.  No  one 
would  for  a  moment  contend  that  this  adju- 
dication could  be  pleaded  as  an  estoppel  In 
quo  warranto  proceedings  between  the  several 
contestants.  If  that  has  not  already  been 
determined  In  a  suit  to  which  all  the  con- 
testants are  parties,  it  is  still  a  matter  open 
for  Judicial  inquiry  and  determination."  The 
'oregolng  case  undoubtedly  sustains  the  doc- 
:rine  that,  where  two  persons  claiming  title 
to  the  office  of  clerk  of  the  district  court 
present  their  credentials  on  which  they  base 
their  claim  to  the  office  to  the  judge  of  the 
district  court,  and  each  requests  the  judge 
to  recognize  him  as  such  clerk,  it  Is  the  duty 
of  the  judge  to  examine  such  credentials  for 
the  purpose  of  determining  which  one  of  the 
claimants  holds  the  prima  facie  title  to  the 
office,  and  such  examination  does  not  con- 
stitute passing  upon  the  title  to  the  public 
office. 

Having  reached  the  conclusion  that  the 
court  has  the  power  to  examine  all  the  facts 
presented  by  the  parties  for  the  purpose  of 
determining  which  of  the  claimants  has 
prima  facie  title  to  the  office,  we  will  briefly- 
set  out  the  claim  of  each  as  gleaned  from  the 
response  and  agreed  statement  of  facts :  The 
relator  has  a  certificate  signed  by  Porter 
Spaulding,  who  was  appointed  county  clerk 
by  the  election  ordinance  passed  by  the  con- 
stitutional convention.  This  certificate  was 
based  on  a  canvass  of  the  vote  cast,  made  by 
J.  E.  Wyand,  J.  W.  Brady,  and  William  Noel, 
who,  all  parties  seem  to  concede,  were  the 
legal  county  commissioners  of  Muskogee 
county;  and  the  canvass  was  made  in  pur- 
suance to  a  writ  of  mandamus  issued  out  of 
the  United  States  Court  of  the  Western  Ju- 
dicial District  of  the  Indian  Territory,  at 
Muskogee.  It  also  appears,  by  the  plead- 
ings and  agreed  statement  of  facts,  that  af- 
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ter  the  canvass  was  made  as  above  stated,  to 
wit,  on  the  30th  day  of  October,  1907,  J.  E. 
Wyand  and  William  Noel,  two  of  the  county 
commissioners,  entered  an  order  recognizing 
Porter  Spauldlng  as  county  clerk,  and  spe- 
cifically ordering  him  as  county  clerk  to  issue 
certificates  of  election  to  the  candidates  re- 
ceiving the  highest  number  of  votes.  After 
this,  on  the  same  day,  to  wit,  the  30th  day 
of  October,  1907,  this  board  of  county  com- 
missioners adjourned  sine  die.  Carroll  S. 
Bucher,  according  to  the  response  and  agreed 
statement  of  facts,  holds  a  certificate  of 
election  signed  by  Frank  R.  Applegate,  who 
claims  to  have  been  appointed  by  J.  W. 
Brady  and  William  Noel,  two  of  the  mem- 
bers of  the  board  of  county  commissioners, 
after  they  had,  as  they  stated,  removed 
Porter  Spaulding  from  office,  for  the  reason 
that  Spaulding  refused  to  turn  over  to  them 
or  expose  the  returns  for  canvass.  These 
commissioners  claim  to  derive  their  power 
to  remove  Mr.  Spaulding  and  appoint  Mr. 
Applegate  from  section  16  of  the  election 
ordinance,  which  reads  as  follows:  "In  the 
event  any  county  clerk  shall  fall  or  refuse 
to  perform  or  discharge  any  of  the  duties 
aforesaid,  or  be  disqualified,  the  county  com- 
missioners shall  appoint  some  one  to  act  as 
county  clerk  in  the  performance  of  such 
duties."  The  election  certificate  issued  by 
Mr.  Applegate  is  based  upon  a  canvass 
"made  by  Irvin  Blanchard,  one  of  the  county 
commissioners,  and  by    Russell,  hold- 

ing appointment  as  county  commissioner  to 
fill  an  alleged  vacancy,  created  by  the  alleged 
uonresidence  of  William  Noel."  This  can- 
vass seems  to  have  been  made  on  the  5th 
day  of  November,  1907. 

The  only  Irregularity  apparent  In  the  cer- 
tificate of  the  relator  Is  that  it  was  signed 
by  Mr.  Spaulding  after  his  alleged  removal 
by  the  two  commissioners  above  named.  I 
am  of  the  opinion  that  section  10  of  the  elec- 
tion ordinance  does  not  give  the  county  com- 
missioners power  summarily  to  remove  the 
county  clerk  for  the  reasons  stated;  but,  as 
disclosed  by  the  response  and  agreed  state- 
ment of  facts,  as  the  same  board  of  county 
commissioners,  after  the  order  of  removal 
was  made  and  after  the  vote  was  canvassed, 
recognized  Mr.  Spaulding  as  county  clerk, 
and  specifically  authorized  and  directed  him 
to  issue  the  certificates  of  election,  and  un- 
der this  authorization  and  direction  he  did 
issue  them,  I  do  not  deem  it  necessary  to 
enter  into  a  lengthy  discussion  of  the  powers 
of  the  commissioners  to  remove  the  county 
clerk.  It  is  enough  to  say  that,  in  my  opin- 
ion, under  the  circumstances  of  this  case.  Mr. 
Spaulding,  as  county  clerk,  had  authority  to 
issue  the  certificate  of  election  to  the  relator 
in  this  case,  and  its  possession  by  the  rela- 
tor is  prima  facie  evidence  of  his  title  to  the 
oflice. 

A  careful  scrutiny  of  the  response  and  the 
agreed  statement  of  facts  fails  to  show  the 
authority  under  which  the  alleged  commis- 


sioners, who  made  the  canvass  on  which  Mr. 
Bucher's  certificate  of  election  was  presum- 
ably based,  acted  when  they  made  their  re- 
count of  the  vote.  It  was  not  only  judicial- 
ly determined  that  the  board  that  made  the 
canvass  on  which  the  relator's  certificate  of 
election  was  based  was  the  legally  consti- 
tuted board  of  county  commissioners,  but  all 
the  parties  recognized  them  as  such.  There 
cannot  be  two  legally  constituted  boards  at 
the  same  time,  each  authorized  to  canvass 
the  returns  and  order  certificates  of  election 
Issued.  From  the  response  and  statement  of 
facts  there  can  be  but  one  conclusion  drawn 
on  this  point,  and  that  is  that  the  board  that 
canvassed  the  returns  on  which  the  relator's 
certificate  of  election  is  based  was  the  legal- 
ly constituted  board.  But,  admitting  that 
the  board  that  canvassed  the  vote  upon  which 
Mr.  Bucher's  certificate  of  election  was  bas- 
ed was  the  legally  constituted  board,  still 
there  appears  to  be  no  reason  why  there 
should  be  a  recanvass  of  the  vote.  The  old 
board  made  their  canvass  in  pursuance  to  a 
writ  of  mandamus  directing  them  to  do  so. 
Unless  the  facts  disclose  circumstances  jus- 
tifying another  canvass,  and  in  this  case 
they  do  not  the  canvass  so  made  would  be 
illegal  and  void. 

From  the  facts  before  the  court  it  must  be 
found  that  the  relator  has  a  prima  facie 
title  to  the  oflice;  that  the  certificate  of  elec- 
tion of  Carroll  S.  Bucher  is  palpably  without 
legal  warrant,  and  absolutely  void.  "Title 
to  public  oflice.  based  upon  mistakes  of  fact 
or  misconceptions  of  law,  may  Impart  a  color 
or  right  which  will  bar  the  allowance  of  a 
mandamus;  but  palpable  disregard  of  law 
renders  the  action  whereby  an  office  is  seized 
merely  colorable,  and  in  a  clear  case  will  be 
brushed  aside  as  affording  no  obstruction  to 
the  exercise  of  a  plain  legal  duty."  State  of 
New  Jersey  v.  Mayor,  52  N.  J.  Law,  332,  19 
Atl.  780.  8  L.  R.  A.  697.  This  is  also  a  rule 
at  common  law.  Thus  In  Rex  v.  Bankes.  3 
Burr.  1452,  Lord  Mansfield  proposed,  upon 
the  argument,  that  affidavits  be  laid  before 
him  that  he  might  determine  whether  it  was 
a  doubtful  election  and  fit  to  be  tried  upon 
an  information  in  the  nature  of  a  quo  war- 
ranto, or  whether  it  was  merely  colorable, 
and  clearly  void;  saying  that  in  the  former 
case  the  court  might  not  grant  a  mandamus, 
while  in  the  latter  case  they  ought.  This  case 
falling  fully  within  the  rule  sanctioned  by  the 
common  law,  and  well  supported  by  decisions 
of  courts  of  last  resort,  both  state  and  fed- 
eral, and  this  court  having  all  the  facts  be- 
fore it,  should  render  effective  relief.  This 
proceeding  does  not  in  any  way  affect  the 
title  to  the  oflice;  but  the  person  having 
prima  facie  title  to  it  is  entitled  to  recogni- 
tion as  clerk  of  the  district  court  by  the 
respondent  as  Judge  of  the  court  until  his 
title  is  upset  by  a  proper  proceeding. 

The  relator  Is  entitled  to  a  peremptory 
writ  of  mandamus  commanding  the  respond- 
ent, as  judge  of  the  district  court  of  Mus- 
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kogee  county,  to  recognize  the  relator  as 
clerk  of  the  district  court  of  Muskogee  coun- 
ty and  to  permit  said  relator  to  record  such 
proceedings  of  said  court  as  it  is  the  duty 
of  the  clerk  to  record,  and  to  do  and  perform 
such  other  services  as  are  required  by  law 
of  the  clerk  of  the  district  court  and  to  turn 
over  to  the  relator  such  books,  records,  pa- 
pers, flic's,  seals,  and  other  property  belong- 
ing to  said  office  as  may  be  in  his  possession. 
It  is  so  ordered.   All  of  the  Justices  concur. 


EBERLE  v.  KING,  Judge. 
(Supreme  Court  of  Oklahoma.    Jan.  10.  1908.) 

1.  Mandamus— Subjects  or  Relief— Specif- 
ic Duty. 

To  entitle  relator  to  a  peremptory  writ  of 
mandamus,  he  must  show  that  the  act,  to  com- 
pel the  performance  of  which  the  writ  is  invok- 
ed, is  one  which  the  law  specially  enjoins  on 
respondent  as  a  duty  resulting  from  an  office, 
trust,  or  station. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Mandamus,  §  39.] 

2.  Same— Title  to  and  Possession  of  Of- 
fice. 

Mandamus  will  not  lie  at  the  instance  of 
relator  holding  prima  facie  title  to  the  office 
of  register  of  deeds  to  compel  the  judge  of  the 
district  court  to  enter  an  order  recognizing  him 
as  such. 

3.  States— New  States— Admission  of  Teb- 
■Bitory — Records. 

-Prior  to  the  admission  of  this  state  into 
the  Union  the  records  of  the  clerk  or  deputy 
clerk  of  the  United  States  court  in  the  Indian 
Territory,  as  ex  officio  recorder,  at  Muskogee, 
were  the  property  of  the  United  States.  As 
such,  it  required  the  concurrent  action  of  both 
the  federal  and  state  governments  to  pass  them 
under  the  jurisdiction  of  the  latter  when  or- 
ganized. Irrespective  of  the  intent  of  the  en- 
abling act.  or  the  act  of  Congress  amendatory 
thereto,  approved  March  4.  1907,  Act  March 
1,  1907,  c.  228Ti,  34  Stat.  102G,  was  sufficient  on 
the  part  of  the  federal  government,  and  article 

4.  §  1274,  Wilson's  Rev.  &  Ann.  St.  Okl.  1903, 
extended  and  put  in  force  throughout  the  state, 
eo  instante,  on  the  admission  of  the  state  into 
the  Union,  together  with  sections  8  and  9  of  the 
schedule  of  the  Constitution,  were  sufficient  con- 
current action  on  the  part  of  the  state  gov- 
ernment to  pass  said  records  under  its  juris- 
diction when  organized,  and  vest  their  legal 
custody  and  right  of  possession  in  relator  as 
register  of  deeds,  upon  relator  qualifying  and 
giving  bond  as  required  by  law. 

4.  Same. 

For  the  reason  just  stated,  respondent 
could  not.  by  receiving  unauthorized  possession 
of  said  records  from  the  clerk  or  deputy  clerk 
of  the  United  States  Court  in  the  Indian  Terri- 
tory as  ex  officio  recorder,  after  the  state  was 
admitted  into  the  Union  and  consequent  aboli- 
tion of  that  court,  and  when  said  office  of  clerk 
or  deputy  clerk  as  ex  officio  recorder  had  become 
functus  officio,  thereby  pass  said  records  under 
his  jurisdiction  as  judge  of  the  district  court 
and,  hence  the  custody  and  control  over  said 
records,  alleged  and  admitted  to  be  exercised 
by  r"sponent,  was  such  as  was  done  in  his  in- 
dividual capacity  and  not  in  his  official  capac- 
ity as  a  court. 

5.  Mandamus— Individual  Duties— Records 
of  Office. 

Mandamus  will  not  lie  at  the  instance  of 
relator  holding  prima  facie  title  to  the  office  of 
register  of  deeds,  and  who  has  qualified  and 
given  hond  as  such,  as  required  by  law,  to  com- 


pel the  judge  of  the  district  court  to  turn 
over_  to  him  the  books,  papers,  and  records  be- 
longing to  the  office  of  register  of  deeds,  the  un- 
authorized custody  of  which  respondent  holds, 
not  as  a  court,  but  as  an  individual,  and  refuses 
to  surrender  on  demand. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Mandamus,  $  275.] 

(Syllabus  by  the  Court.) 

Original  application  for  mandamus  by 
Charles  H.  Eberle  against  John  H.  King, 
judge  of  the  district  court,  to  compel  him  to 
recognize  relator  as  register  of  deeds  and  to 
deliver  to  him  the  records  of  that  office.  Ap- 
plication denied. 

In  the  case  of  Toney  Matney  v.  John  H. 
King,  Judge,  etc.,  recently  decided  by  this 
court,  it  was.  by  counsel  on  both  sides, 
"agreed  that  the  response  of  John  H.  King 
in  case  of  Charles  H.  Eberle  be,  and  the 
same  is  admitted  to  be,  true  in  fact ;  that  the 
facts  alleged  In  that  answer  are  true;  and 
that  the  case  of  Charles  H.  Eberle  be  sub- 
mitted on  this  state  of  facts — complaint  and 
answer  as  whole  record — the  answer  to  be 
treated  as  return  to  alternative  writ."  The 
petition  for  the  writ  in  this  case  is  by  rela- 
tor, "Charles  H.  Eberle,  and  represents  and 
shows  to  this  court  that  at  the  general  elec- 
tion held  in  the  state  of  Oklahoma  on  the 
17th  day  of  September,  1907,  he  was  duly 
elected  to  the  office  of  register  of  deeds  of  the 
county  of  Muskogee,  state  of  Oklahoma,  hav- 
ing received  a  majority  of  the  votes  of  said 
county  cast  at  said  election  for  said  office, 
and  that  he  has  since  received  his  certificate 
of  election  from  the  clerk  of  said  county  and 
has  taken  the  oath  of  office  and  given  the 
bond  as  required  by  law;  *  •  *  that  aft- 
ed  having  qualified  as  required  by  law.  a* 
above  stated,  to  wit,  on  the  18th  day  of  No- 
vember, 1907,  your  petitioner  entered  upon 
the  discharge  of  the  duties  of  his  office  as 
such  register  of  deeds,  and  has  remained  in 
the  active  discharge  of  the  duties  of  said 
office  up  to  this  time;  that  the  records  be- 
longing to  his  office  as  register  of  deeds  of 
said  county  are  in  the  control  and  custody  of 
John  H.  King,  judge  of  the  Third  judicial 
district  of  the  state  of  Oklahoma,  which  dis- 
trict Is  composed  of  the  counties  of  Musko- 
gee and  Wagoner  In  said  state;  that  on  the 
21s;  day  of  November,  1907,  your  petitioner 
presented  to  the  said  John  H.  King,  sitting 
as  a  court  at  Muskogee  in  said  county,  his 
petition  In  writing  stating  that  he  was  duly 
elected  register  of  deeds  of  said  county;  that 
he  had  qualified  as  such,  and  requested  said 
court  to  turn  over  to  him,  as  such  register 
of  deeds,  the  records  and  papers  which  prop- 
erly belong  to  him  as  register  of  deeds  of 
said  county;  and  further  states  that  said 
court  refused  to  recognize  your  petitioner  as 
said  register  of  deeds,  and  refused  to  turn 
over  to  him  any  of  the  papers  or  records 
which  belong  to  him  as  such  register  of  deeds 
of  said  county;  *  •  *  that  he  is  remedi- 
less In  the  premises,  by  or  through  ordinary 
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process  or  proceedings  at  law,  and  he  there- 
fore prays  this  honorable  court  to  award 
against  the  said  district  court  a  writ  of  man- 
damus commanding  and  requiring  it  to  rec- 
ognize your  petitioner  as  register  of  deeds  of 
said  county,  and  to  vacate  all  orders  hereto- 
fore made  Inconsistent  therewith,  and  turn 
over  to  your  petitioner  all  papers  and  rec- 
ords which  legally  belong  to  him,"  etc.  In 
his  answer  "the  respondent,  John  H.  King, 
Judge  of  the  district  court  for  the  Third  ju- 
dicial district  of  the  state  of  Oklahoma, 

•  *  *  says:  That  he  neither  admits  nor 
denies  that  the  plaintiff,  Charles  H.  Eberle 
was  duly  and  legally  elected  to  the  office  of 
register  of  deeds  of  Muskogee  county,  in  the 
state  of  Oklahoma,  at  the  election  held  In  the 
state  of  Oklahoma  and  in  the  county  of 
Muskogee  on  September  17,  1907;  but  re- 
spondent states  that  L.  E.  Smith,  not  a  par- 
ty to  this  proceeding,  does  deny  the  election 
of  Cbarles  H.  Eberle,  and  claims  with  equal 
earnestness  that  he  (L.  E.  Smith)  was  duly 
and  legally  elected  register  of  deeds  in  and 
for  Muskogee  county  at  said  election  held  on 
September  17,  1907;  *  •  •  that  Charles 
H.  Eberle  was  the  Democratic  candidate  at 
said  election  for  the  office  of  register  of  deeds 
of  Muskogee  county,  and  that  L.  E.  Smith 
was  the  Republican  candidate  for  register  of 
deeds  at  said  election  for  Muskogee  county, 
and  that  each  claims  to  have  received  the 
larger  number  of  votes,  and  each  claims  to 
hold  title  to  said  office  by  a  certificate  of 
election,  signed  by  the  county  clerk  In  and 
for  Muskogee  county;  *  *  *  that  he  has 
taken  no  action  in  regard  to  said  register  of 
deeds  in  and  for  Muskogee  county,  and  has 
recognized  neither  L.  E.  Smith  nor  plaintiff, 
Charles  H.  Eberle,  as  register  of  deeds; 

*  *  *  that  the  facts  set  up  in  his  answer 
to  the  petition  filed  by  Toney  Matney  against 
him  in  this  court  are  equally  applicable  to 
this  case ;  *  *  *  that  both  these  matters  grew 
out  of  the  same  election,  and  same  court  pro- 
ceedings, and  he  now  asks  that  this  cause  be 
consolidated  and  heard  with  the  case  of  Tony 
Matney  against  himself  (93  Pac.  737),  in  so 
far  as  his  response  in  that  case  is  applicable 
in  this  case;  •  •  •  that  he  has  no  rec- 
ords in  his  possession  which  the  plaintiff  is 
entitled  to  possession  of,  whether  he  be  the  le- 
gally elected  register  of  deeds  or  not;  *  *  • 
that  there  is  no  law  in  the  state  of  Oklahoma, 
either  in  the  enabling  act  or  in  the  Constitu- 
tion, requiring  the  district  court,  as  succes- 
sor of  the  United  States  Court  in  the  Indian 
Territory,  to  turn  over  to  the  register  of 
deeds  for  any  county  the  books,  papers,  and 
records  received  by  the  court  from  the  clerk 
of  the  United  States  court,  or  deputy  clerk 
of  the  United  States  court,  as  ex  officio  re- 
corder, for  the  respective  district  of  the  In- 
dian Territory." 

J.  B.  Wyand,  Thomas  H.  Owen,  and  Baker 
&  Purcell,  for  relator.  George  S.  Ramsay, 
for  respondent 


TURNER,  J.  (after  stating  the  facts  as 
above).  By  this  it  will  be  seen  that  the  same 
statement  of  facts  in  the  case  of  Matney  v. 
King,  93  Pac.  737,  so  far  as  applicable,  gov- 
erns In  this.  In  that  case  the  relator  success- 
fully invoked  the  aid  of  the  writ  to  be  recog- 
nized by  the  respondent,  as  clerk  of  the  dis- 
trict court  of  Muskogee  county,  and  by  virtue 
of  a  certificate  of  election  dated  October  30, 
1907,  signed  by  Porter  Spaulding,  county 
clerk  of  Muskogee  county,  showed  prima 
fade  title  to  the  office  as  against  Carrol  S. 
Bucher,  who  claimed  title  thereto  by  virtue 
of  a  certificate  of  election  dated  November 
8,  1907,  signed  by  Frank  R.  Applegate.  In 
this  case  the  relator  Invokes  the  aid  of  the 
writ  to  be  recognized  by  the  respondent,  as 
register  of  deeds  of  Muskogee  county,  and, 
like  the  relator  In  that  case,  by  virtue  of  a 
certificate  of  election  dated  October  30.  1907, 
signed  by  Porter  Spaulding,  county  clerk  of 
Muskogee  county,  shows  prima  facie  title  to 
the  office  as  against  L.  E.  Smith,  who  claims  ti- 
tle thereto  by  virtue  of  a  certificate  of  election 
dated  November  8,  1907,  signed  by  Frank  R. 
Applegate,  alleged  county  clerk  of  Muskogee 
county,  which  latter  certificate  is  merely  col- 
orable, If  not  void.  Having  thus  shown 
prima  facie  title  to  the  office  of  register  of 
deeds  of  Muskogee  county,  without  attempt- 
ing to  inform  this  court  as  to  just  what  rec- 
ords are  intended,  relator  simply  states  "that 
the  records  belonging  to  his  office  as  register 
of  deeds  of  said  county  are  in  the  control  and 
custody  of  John  H.  King,  Judge  of  the  Third 
Judicial  district,  etc.;  •  *  *  that  said 
court  refused  to  recognize  your  petitioner  as 
said  register  of  deeds,"  and  refused  to  turn 
them  over  to  him,  as  such,  and  prays  that  the 
writ  of  mandamus  issue  requiring  him  to 
do  so. 

We  might  be  at  a  loss  to  know  just  what 
records  are  intended  but  for  that  part  of  the 
answer  of  the  respondent  wherein  he  states 
"that  he  has  no  records  In  his  possession 
which  the  plaintiff  is  entitled  to  the  posses- 
sion of,  whether  he  be  the  legally  elected  reg- 
ister of  deeds  or  not;  *  •  *  that  there  is 
no  law  in  the  state  of  Oklahoma,  either  in  the 
enabling  act  or  the  Constitution,  requiring 
the  district  court,  as  successor  of  the  United 
States  Court  In  Indian  Territory,  to  turn  over 
to  the  register  of  deeds  for  any  county  the 
books,  papers,  and  records  received  by  the 
court  from  the  clerk  of  the  United  States 
court,  or  the  deputy  clerk  of  the  United 
States  court,  as  ex  officio  recorder,  for  the 
respective  recording  district  in  Indian  Terri- 
tory." By  this  the  issue  herein  appears  to  be 
that  the  respondent  is  alleged  and  admitted 
to  be  In  possession  of  certain  "books,  papers, 
and  records  received  by"  him,  as  a  "court, 
from  the  clerk  of  the  United  States  court,  or 
deputy  clerk  of  the  United  States  court,  at 
Muskogee,  as  ex  officio  recorder,"  to  which 
relator,  as  register  of  deeds  of  that  county, 
claims  the  right  of  possession,  and  which 
respondent  has  refused  to  turn  over  to  him 
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on  demand.  Now  1st  as  determine  the  legal 
status  of  these  records  and  see  who,  under 
the  law,  Is  entitled  to  their  possession,  and 
if  It  be  relator  ire  will  then  determine  wheth- 
er the  writ  shonld  ran  requiring  respondent 
to  turn  them  over  to  him.  In  order  to  do 
this  let  us  review  briefly  the  legislation  out 
of  which  these  records  grew.   On  March  1, 

1889,  the  Congress  of  the  United  States  pass- 
ed an  act,  entitled  "An  act  to  establish  a 
United  States  Court  In  the  Indian  Territory, 
and  for  other  purposes"  (Act  March  1,  1889, 
c  888,  25  Stat.  783),  and  thereto,  among  oth- 
er things,  provided  for  a  judge,  marshal, 
clerk,  etc.,  and  prescribed  Its  jurisdiction, 
both  civil  and  criminal,  and  "that  two  terms 
of  said  court  shall  be  held  at  Muskogee  In 
said  territory.'*  On  May  2,  1890,  Congress 
passed  another  act,  entitled  "An  act  to  pro- 
vide a  temporary  government  for  the  terri- 
tory of  Oklahoma,  to  enlarge  the  jurisdiction 
of  the  United  States  Court  In  Indian  Terri- 
tory, and  for  other  purposes*'  (Act  May  2, 

1890,  c  182,  26  Stat  81),  which,  among  other 
things,  for  the  purpose  of  holding  terms  of 
court,  divided  Indian  Territory  into  three 
divisions,  known  as  the  First,  Second,  and 
Third  divisions;  provided  that  Muskogee 
should  be  the  place  of  holding  court  in  the 
First  division,  and  that  the  judges  of  said 
court  should  hold  at  least  two  terms  of  said 
court  each  year  In  each  division;  provided 
for  deputy  clerks  In  each  division,  and  "that 
the  general  laws  of  the  state  of  Arkansas  In 
force  at  the  close  of  the  session  of  the  Gen- 
eral Assembly  of  that  state  of  1883,  as  pub- 
lished in  1884  In  the  volume  known  as  Mans- 
field's Digest  of  the  Statutes  of  Arkansas, 
*  •  •  are  hereby  extended  and  put  in  force 
in  the  Indian  Territory,  •  •  * n  naming 
them  by  chapter.  Including  chapter  110  on 
"Mortgages";  and  In  section  88  provided 
that  "clerks  and  deputy  clerks  shall  be  also 
ex  officio  recorders  within  their  respective 
divisions,  and  as  such  they  shall  perform  such 
duties  as  are  required  of  recorders  of  deeds 
under  the  laws  of  Arkansas.  •  *  * "  On 
March  1,  1896,  Congress  passed  another  act, 
entitled  "An  act  to  provide  for  the  appoint- 
ment of  additional  judges  for  the  United 
States  Court  In  Indian  Territory  and  for 
other  purposes"  (Act  March  1,  1895,  c  148, 
28  Stat  893),  which,  among  other  things,  di- 
vided Indian  Territory  Into  three  judicial 
districts,  known  as  the  Northern,  Central, 
and  Southern;  provided  for  the  holding  of 
at  least  two  terms  of  the  United  States  court 
each  year  In  each  place  of  holding  court  In 
each  district  of  which  there  were  four  In 
the  Northern,  four  In  the  Central,  and  five  In 
the  Southern;  designated  Muskogee  as  one 
of  the  places  of  holding  said  court  In  the 
Northern  district;  and  provided  for  the  ap- 
pointment of  two  additional  judges,  and 
"that  the  clerk  of  the  United  States  Court  in 
the  Indian  Territory  now  In  office  shall  be 
the  clerk  of  the  Southern  district  and  the 
clerk  of  the  Central  and  Northern  districts 


shall  be  appointed  by  the  respective  Judge 
thereof  •  •  •  and  keep  his  office  at  one 
of  the  places  of  holding  court  In  his  district 
He  shall  perform  the  same  duties  •  •  •  mm 
clerk  of  the  district  courts  of  the  United 
States.   •   •  And  "each  of  said  clerks 

shall  appoint  a  deputy  clerk  for  each  court 
in  his  district  where  he  himself  does  not  re- 
side." 

Other  and  further  legislation  by  Congress 
affecting  the  United  States  courts  In  Indian 
Territory  from  the  passage  of  this  act  up  to 
February  19,  1903,  Included,  among  other 
things,  the  appointment  of  additional  Judges 
and  the  carving  out  of  an  additional  district 
known  as  the  Western  district  (Act  May  19, 
1902),  wherein  Muskogee  was  retained  as  a 
place  of  holding  court,  and  perhaps  addition- 
al places  designated,  the  recital  of  none  of 
which  is  material  to  this  Inquiry.  On  Feb- 
ruary 19,  1903,  Congress  passed  another  act, 
entitled  "An  act  providing  for  record  of 
deeds  and  other  conveyances  and  Instruments 
of  writing  In  Indian  Territory"  (Act  Feb.  19, 
1903,  c  707, 82  Stat  841),  the  material  part  of 
which  (omitting  the  enacting  clause)  is  as  fol- 
lows: 

"That  chapter  twenty-seven  of  the  Di- 
gest of  the  Statutes  of  Arkansas,  known  as 
Mansfield's  Digest  of  eighteen  hundred  and 
eighty-four,  Is  hereby  extended  to  the  Indian 
Territory,  so  far  as  the  same  may  be  applica- 
ble end  not  Inconsistent  with  any  law  of 
Congress:  Provided,  that  the  clerk  or  deputy 
clerk  of  the  United  States  court  of  each  of 
the  courts  of  said  territory  shall  be  ex  of- 
ficio recorder  for  bis  district  and  perform  the 
duties  required  of  recorders  in  the  chapter 
aforesaid,  and  use  the  seal  of  such  court  in 
cases  requiring  a  seal,  and  keep  the  records 
of  such  office  at  the  office  of  said  clerk  or 
deputy  clerk. 

"It  shall  be  the  duty  of  each  clerk  or  dep- 
uty clerk  of  such  court  to  record  In  the  books 
provided  for  his  office  all  deeds,  mortgages, 
deeds  of  trust  bonds,  leases,  covenants,  de- 
feasances, bills  of  sale,  and  other  Instruments 
of  writing  of  or  concerning  lands,  tenements, 
goods  or  chattels;  and  where  such  Instru- 
ments are  for  a  period  of  time  limited  on  the 
face  of  the  Instrument  they  shall  be  filed  and 
Indexed  If  desired  by  the  holder  thereof  and 
such  filing  for  the  period  of  twelve  months 
from  the  filing  thereof  shall  have  the  same 
effect  In  law  as  If  recorded  at  length.  The 
fees  for  filing,  indexing  and  cross-indexing 
such  instruments  shall  be  twenty-five  cents, 
and  for  recording  shall  be  as  set  forth  In 
section  thirty-two  hundred  and  forty-three  of 
■Mansfield's  Digest  of  eighteen  hundred  and 
eighty-four.  *   •  * 

"Such  Instruments  heretofore  recorded 
with  the  clerk  of  any  United  States  court  In 
Indian  Territory  shall  not  be  required  to  be 
again  recorded  under  this  provision,  but 
shall  be  transferred  to  the  Indexes  without 
further  cost  and  such  records  heretofore 
made  shall  be  of  full  force  and  effect  the 
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same  as  if  made  under  this  statute,  *  *  * 
"All  instruments  of  writing  the  filing  of 
which  is  provided  for  by  law  shall  be  re- 
corded or  filed  In  the  office  of  the  clerk  or 
deputy  clerk  at  the  place  of  holding  court  In 
the  recording  district  where  said  property 
may  be  located,  and  which  said  recording  dis- 
tricts are  bounded  as  follows:  [Designating 
twenty-five  recording  districts  and  naming 
Muskogee  as  the  place  of  record  for  District 
No.  10.  J" 

Thus  it  will  be  seen  that  the  records  In  con- 
troversy were,  at  the  time  of  the  passage  of 
the  so-called  enabling  act  (Act  June  10,  1900, 
c.  3335,  34  Stat  207),  in  the  custody  and  un- 
der the  control  of  the  clerk  or  deputy  clerk 
as  ex  officio  recorder  of  the  United  States 
Court  In  the  Indian  Territory  at  Muskogee, 
and  were  the  property  of  the  United  States, 
subject  to  be  disposed  of,  on  admission  of 
that  territory  into  the  Union  and  the  conse- 
quent abolition  of  that  court,  by  that  or 
some  other  act  of  Congress,  as  Congress 
should  see  fit.  As  Is  usual  in  such  cases 
Congress  might  see  fit  to  turn  them  over  to 
the  state  government,  when  formed;  but,  in 
order  to  make  this  transfer  effectual,  it  seems 
that  concurrent  action  on  the  part  of  the 
state  is  necessary  to  pass  them  under  state 
Jurisdiction.  Benner  et  at  v.  Porter,  9  How. 
(U.  S.)  235,  13  L.  Ed.  119,  we  think,  correct- 
ly states  the  rule.  In  that  case  the  court 
said:  "The  territorial  courts  were  the  courts 
of  the  general  government,  and  the  records 
in  possession  of  their  clerks  the  records  of 
that  government;  and  it  would  seem  to  fol- 
low necessarily  from  these  premises  that  no 
one  could  legally  take  the  possession  or  cus- 
tody of  the  same  without  the  assent,  express 
or  implied,  of  Congress.  Such  assent  is  es- 
sential, upon  the  plainest  principles,  to  au- 
thorize change  of  custody.  On  the  admission 
of  a  territorial  government  into  the  Union  as 
a  state  the  concurrence  of  both  the  federal 
and  state  government  would  seem  to  be  re- 
quired in  the  transfer  of  the  records  in  cases 
of  appropriate  state  jurisdiction  from  the 
old  to  the  new  government.  An  act  of  Con- 
gress would  be  incapable  of  passing  them  un- 
der the  state  jurisdiction,  as  would  be  an 
act  of  the  Legislature  of  the  state  to  take  the 
record  out  of  the  custody  of  the  federal  gov- 
ernment. Both  must  concur."  See,  also, 
Hunt  v.  Palao,  4  How.  (U.  S.)  589,  11  L.  Ed. 
1115;  In  re  Inerarlty,  Adm'r,  v.  Curtis  & 
Grlswold,  Trustees,  4  Fla.  175. 

Whatever  might  have  been  the  intent  of 
the  enabling  act,  or  the  act  of  Congress 
amendatory  thereto,  approved  March  4,  1907, 
c.  2911,  34  Stat.  1280,  with  reference  to  the 
transfer  of  these  records  from  the  federal  to 
the  state  government,  when  organized,  there 
is  no  doubt  as  to  the  intent  of  the  act  of 
March  1,  1907,  commonly  called  the  "Indian 
Appropriation  Bill"  (Act  March  1,  1907,  c. 
2285,  34  Stat.  1020),  which,  in  part,  is  as  fol- 
lows: "The  Attorney  General  be,  and  he  Is 
hereby,  authorized  to  make  all  necessary  ar- 
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rangements  for  the  transfer  from  the  elerks 
of  the  United  States  courts  in  the  Indian 
Territory  and  their  deputies  in  their  capaci- 
ties as  clerks  and  as  ex  officio  recorders,  to 
the  proper  state  or  county  officials  of  the 
state  of  Oklahoma  when  organized,  all  rec- 
ords, papers,  and  files  now  in  the  custody  of 
said  clerks  and  their  deputies,  and  he  is 
authorized  to  pay  the  necessary  expense  in- 
cident thereto  out  of  the  excess  emoluments 
earned  by  said  clerks,  and  their  deputies 
whether  as  clerks  and  deputy  clerks  or  as  ex 
officio  recorders  of  deeds  and  other  instru- 
ments. *  •  *  "  By  virtue  of  this  act,  and 
that  part  of  section  13  of  the  enabling  act 
which  provides  "  •  *  •  that  the  laws  in 
force  in  the  territory  of  Oklahoma,  so  far  as 
applicable,"  when  admitted  as  aforesaid, 
"shall  extend  over  and  apply  to  said  state 
until  changed  by  the  Legislature  thereof," 
which  later  act  put  In  force,  eo  instante.  on 
the  admission  of  this  state  into  the  Union, 
article  4  Wilson's  Rev.  &  Ann.  St.  Okl.  of 
1903,  which  provides  for  the  office  of  register 
of  deeds  for  each  county  in  the  state,  and, 
after  providing  for  his  term  of  office,  qualifi- 
cation, and  bond  (section  1274),  provides: 
"That  the  register  of  deeds  shall  have  the 
care  and  custody  of  all  books,  records,  deeds, 
maps,  papers  and  fixtures  deposited  and  kept 
in  his  office.  *  *  *  "  We  are  of  the  opin- 
ion that  the  right  to  the  possession  of  the 
records  in  controversy  in  this  case  passed 
immediately,  on  the  admission  of  these  ter- 
ritories into  the  Union,  from  the  federal  to 
the  state  government,  and  thus  to  relator,  on 
his  qualifying  and  giving  bond  as  required 
by  law.  As  to  concurrent  action  on  the  part 
of  the  state  Intended  to  accept  and  pass  these 
records  under  the  jurisdiction  of  the  state, 
we  think  that  section  8  and  9  of  the  schedule 
of  the  Constitution  of  this  state  Is  ample  for 
that  purpose. 

Having  determined  that  relator  has  shown 
prima  facie  title  to  the  office  of  register  of 
deeds  of  Muskogee  county,  and  that  he  has 
qualified  and  given  bond  as  such,  as  required 
by  law,  and  that  he  Is  entitled  to  possession 
of  the  records  in  controversy,  let  us  next  In- 
quire whether  mandamus  will  lie  to  compel 
this  respondent  to  turn  them  over  to  him. 
Before  doing  so,  however,  let  us  again  ex- 
amine the  issue  in  this  case,  and  somewhat 
more  closely,  in  order  to  determine  In  what 
capacity  respondent  holds  and  controls  these 
records — whether  as  a  court  or  as  an  individ- 
ual. Relator  alleges  "that  the  records  be- 
longing to  his  office  as  register  of  deeds  of 
said  county  are  In  the  control  and  custody 
of  John  H.  King,  Judge  of  the  Third  Judicial 
district ;  *  *  *  that  said  court  refuses  to 
recognize  your  petitioner  as  said  register  of 
deeds,"  and  refuses  to  turn  them  over  to  him 
as  such.  Respondent,  answering,  alleges 
**that  he  has  no  records  In  his  possession 
which  the  plaintiff  Is  entitled  to  possession 
of,  whether  he  be  the  legally  elected  register 
of  deeds  or  not;   •   *   •   that  there  Is  no 
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law  In  the  state  of  Oklahoma,  either  In  the 
enabling  act  or  the  Constitution,  requiring 
the  district  court  as  successor  of  the  United 
State  Court  in  Indian  Territory  to  turn  over 
to  the  register  of  deeds  for  any  county  the 
books,  papers,  and  records  received  by  the 
court  from  the  clerk  of  the  United  States 
court,  or  deputy  clerk  of  the  United  States 
court,  as  ex  officio  recorder,  for  the  respec- 
tive recording  districts  of  the  Indian  Terri- 
tory." In  short,  the  facts  affirmed  on  one 
side  are  that  respondent  holds  and  controls, 
as  a  court,  the  records  to  which  relator  Is 
entitled.  To  this  respondent  answers,  In  ef- 
fect, that  he  does  hold  and  control  them  as  a 
court;  that  he,  as  such,  rightfully  received 
them  from  the  clerk  ox  deputy  clerk  of  the 
United  States  court  at  Muskogee,  as  ex  of- 
ficio recorder;  and  that  there  Is  no  law  by 
which  relator  can  compel  respondent  to  turn 
them  over  to  him.  The  one  thing  agreed  up- 
on between  these  parties  is  that  respondent 
18  In  control  of  the  records  In  controversy 
as  a  court.  Let  us  see  If  this  Is  true  In  point 
of  law.  We  take  judicial  notice  of  the  fact 
that  this  state  was  admitted  into  the  Union 
on  November  16,  1907;  that  at  that  time  the 
United  States  courts  in  Indian  Territory  ceas- 
ed to  exist  (Inerarlty  v.  Curtis,  4  Fla.  175), 
and  the  office  of  clerk  or  deputy  clerk  as  ex 
officio  recorder  of  the  United  States  Court  In 
Indian  Territory  at  Muskogee  became  func- 
tus officio;  and  that  the  district  court  for 
the  Third  judicial  district  of  the  state  of  Ok- 
lahoma was  organized  and  held  Its  first  ses- 
sion at  Muskogee  on  November  21,  1907.  with 
respondent  presiding  as  judge.  Up  to  the 
time,  if  indeed  it  could  ever  be  done.  It  was 
a  legal  impossibility  for  these  records  to  he 
received  by  the  district  court  at  Muskogee 
and  passed,  under  its  Jurisdiction,  from  the 
clerk  or  deputy  clerk  as  ex  officio  recorder 
of  the  United  States  Court  in  Indian  Ter- 
ritory, not  only  for  the  reason,  as  stated, 
that  he  as  such  was  functus  officio  and  dis- 
qualified to  act  as  such,  but  for  the  further 
reason  that  the  act  of  March  1,  1907,  supra, 
had,  in  effect,  directed  them  to  be  turned  over 
"to  the  proper  state  and  county  officials  of 
the  state  of  Oklahoma  when  organized," 
which  proper  "state  and  county  official"  we 
have  Just  held  was  the  relator  In  this  case. 
It  might  be  plausibly  contended  In  the  ab- 
sence of  that  act  that  the  district  court  at 
Muskogee,  as  successor  of  the  United  States 
Court  In  the  Indian  Territory  at  Muskogee, 
came  in  possession  of  and  extended  Its  juris- 
diction over  these  records  by  reason  of  that 
fact.  But  this  Is  assuming  that  the  records 
of  the  clerk  or  deputy  clerk  of  the  United 
States  court  as  ex  officio  recorder  were  a 
part  of  the  records  of  the  United  States 
Court  in  Indian  Territory,  which  we  are  not 
willing  to  concede.  But  let  that  be  as  it  may. 
if  such  they  were  prior  to  that  act  (March 
1,  1907).  that  act  cuts  them  off  as  such,  and 
sends  them  In  another  direction  and  divests 
the  district  court  at  Muskogee  of  the  custody, 


control,  or  jurisdiction  over  them.  It  fol- 
lows that  the  custody  respondent  is  alleged 
and  admitted  to  be  exercising  over  these  rec- 
ords Is  the  unauthorized  custody  and  control 
of  an  Individual  and  not  of  a  court,  and  cer- 
tainly not  of  the  district  court  of  the  Third 
judicial  district  of  the  state  of  Oklahoma. 

The  question,  then,  to  be  determined  la, 
can  the  aid  of  this  writ  be  Invoked  by  relator 
holding  prima  facie  title  to  the  office  of  reg- 
ister of  deeds,  and,  as  such,  entitled  to  the 
records  pertaining  to  said  office,  against  a 
private  Individual  claiming  no  right  to  the 
office  who  is  wrongfully  In  possession  of  said 
records  and  refuses  to  turn  them  over  to  re- 
lator on  demand?  It  will  be  noted  that  re- 
spondent is  not  In  possession  of  these  records 
as  a  former  incumbent  in  office,  or  under  col- 
or of  being  elected  thereto.  If  that  were 
the  case,  the  rule  is  clear  that:  "Mandamus 
Is  a  proper  remedy  to  compel  the  delivery 
by  a  former  incumbent  of  a  public  office  of 
the  books,  papers,  records,  seals,  money,  and 
other  paraphernalia  thereof  to  the  person 
having  a  clear  prima  facie  title  to  the  office 
and  its  belongings.  The  writ  has  been  used 
to  compel  the  surrender  of  public  buildings 
and  the  delivery  over  of  prisoners  by  a  sher- 
iff. In  this  class  of  cases  mandamus  is 
granted  upon  the  theory  that  It  Is  the  official 
duty  of  every  officer  to  surrender  possession 
of  the  office  and  its  belongings  to  his  lawfully 
chosen  and  qualified  successor."  19  Am.  & 
Eng.  Enc.  of  Law  (2d  Ed.)  p.  776,  citing  cases 
from  a  number  of  states  in  the  Union,  also 
from  England  and  Canada;  High  on  Ex.  Le- 
gal Rem.  H  73-76;  Merrill  on  Mandamus,  f| 
142,  152,  154.  But  the  case  under  considera- 
tion does  not  come  within  that  rule,  but  falls 
within  a  very  well-defined  exception  thereto, 
for  further  on  (page  776,  19  Amer.  &  Eng. 
Enc.  of  Law,  cited  supra)  we  read:  "Such  a 
duty  does  not  rest  upon  a  mere  private  In- 
dividual who  happens  to  be  in  possession  of 
official  books,  etc.,  and  it  has  accordingly 
been  held  that  mandamus  will  not  lie  In  such 
a  case  to  compel  their  delivery  to  the  officer 
entitled  thereto."  See,  also,  Merrill  on  Man- 
damus (1892)  §§  23,  24. 

State  of  Missouri  ex  rel.  Cooper  County, 
Respondent,  v.  Wilson  W.  Trent,  Appellant, 
58  Mo.  571,  was  an  appeal  to  the  Supreme 
Court  of  the  state  from  Cooper  county  cir- 
cuit court  In  which  that  court  issued  a  writ 
of  mandamus  to  compel  a  private  person,  not 
acting  in  any  official  capacity,  to  deliver  to 
the  county  clerk  a  book  of  surveys  and  plats 
of  county  roads,  made  under  order  of  the 
court,  and  paid  for  by  the  county,  but  which 
respondent  had  refused  to  surrender  on  de- 
mand. The  judgment  of  the  lower  court  was 
reversed,  and  in  passing  on  this  point  the 
court  said:  "An  examination  of  the  author- 
ities show  that,  although  the'  granting  of  the 
writ  referred  to  Is  of  common  occurrence, 
where  there  is  no  other  specific  legal  remedy, 
In  case  an  ex-officer,  whether  of  a  public  or 
private  corporation,  company,  church,  or  so- 
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clety,  or  the  executor  or  widow  of  such 
officer,  refuses,  upon  demand  made,  to  de- 
liver to  his  successor  In  office  the  insignia, 
books,  papers,  etc.,  pertaining  to  such  office 
(Town  Clerk  In  Nottingham's  Case,  Sid.  81; 
Anon.,  1  Barn.  402;  Rex  v.  Wlldman,  2  Stra. 
879;  Kings  v.  Ingram,  1  W.  Bl.  50:  Rex  t. 
Clapham,  1  Wlls.  805;  Walter  t.  Beldlng,  24 
Vt  658;  People  T.  KildmT,  15  111.  492,  80  Am. 
Dec.  789;  People  v.  Head,  25  111.  825;  Burr 
t.  Norton,  25  Conn.  103),  yet  the  most  thor- 
ough search  has  signally  failed  to  discover 
a  single  instance  where  a  private  person,  as 
in  the  case  at  bar,  has  ever  been  held  an- 
swerable in  such  a  method  of  procedure  for 
books  of  a  public  nature  which  were  de- 
tained by  him.** 

People  ex  rel.  Lyman  Austin  et  al.  v.  Orln 
8.  Curtis,  Register  of  Deeds  of  Kalkaska 
County,  41  Mich.  728,  49  N.  W.  923,  was 
where  "a  conveyance,  executed  by  a  married 
woman,  was  left  with  respondent,  who  was 
register  of  deeds,  but  who  did  not  receive  it 
fat  that  capacity,  In  escrow,  upon  an  alleged 
understanding  that  upon  the  performance  of 
certain  conditions  the  conveyance  should 
become  completely  operative,  and  he  should 
record  it  That  grantor  before  it  had  been 
recorded  notified  Curtis  not  to  record  It,  and 
he  accordingly  withheld  It  from  record  and 
made  no  further  delivery  of  it  A  mandamus 
Is  now  asked  to  compel  him  to  put  it  on  rec- 
ord." The  court,  in  rendering  its  opinion, 
■aid:  "The  return  shows,  and  the  case  made 
by  relator  is  to  the  same  effect,  that  the  re- 
spondent did  not  receive  the  paper  officially, 
but  as  a  private  person,  and  to  hold  It  In 
escrow.  •  *  •  He  never  had  possession 
of  the  document  in  his  official  capacity,  and 
has  no  official  duty  to  perform  concerning 
it"  and  the  writ  was  refused. 

State  of  Georgia  ex  rel.  Henry  Hodges 
A.  P.  Powers,  Judge  of  the  Superior  Court 
of  Macon  Circuit,  14  Ga.  888,  was  an  applica- 
tion before  the  Supreme  Court  for  a  writ  of 
mandamus.  "The  application  of  Henry 
Hodges  in  this  case  shows  that  he  was  the 
defendant  in  a  cause  tried  in  Dooley  superior 
court;  that  to  the  decision  of  the  court  in 
that  case  he  had  filed  a  bill  of  exceptions, 
which  was  duly  signed  and  certified  by  Hon. 
A.  P.  Powers,  the  presiding  Judge;  •  •  • 
that  after  filing  the  bill  of  exceptions  he  was 
Informed  and  believed  that  Judge  Powers 
had  applied  to  the  clerk  and  obtained  the  bill 
of  exceptions,  and  materially  changed  the 
same  by  taking  out  thereof  two  of  the  sheets 
and  substituting  three  others  In  lieu  thereof," 
and  prayed  for  a  mandamus  nisi  to  require 
Judge  Powers  to  show  cause  why  the  orig- 
inal leaves  should  not  be  restored  to  the  bill 
of  exceptions.  In  its  opinion  the  court  on 
this  point  said:  This  application  for  a  man- 
damus must  be  refused.  In  Heard  v.  Heard, 
8  Ga.  880,  this  court  held  that  the  circuit 
judge  had  no  right  to  interfere  with  the  bill 
of  exceptions  after  It  had  been  signed  and 
certified  by  him  and  filed  with  the  clerk; 
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that  his  duty  Is  then  performed,  and  his 
control  over  the  bill  of  exceptions  is  at  an 
end.  Adhering  to  tbe  opinion  there  express- 
ed, and  we  see  no  cause  to  change  it,  the 
alteration  made  In  the  bill  of  exceptions  in 
tills  case,  after  the  same  had  been  filed  with 
the  clerk,  together  with  the  original  notice, 
writ  of  error,  and  citation,  as  required  by 
law,  must  be  deemed  to  have  been  done  by 
the  judge  individually,  and  not  In  his  offi- 
cial character.  He  had  no  more  authority 
to  make  It  than  any  other  person.  •  •  • 
It  Is  scarcely  necessary  to  remark  that  man- 
damus does  not  lie  against  a  private  citizen." 
See,  also,  19  Am.  &  Eng.  Enc.  of  Law  (2d 
Ed.)  p.  744,  and  note,  citing  authorities. 

In  other  words,  where  the  writ  Is  sought 
to  be  invoked,  the  proper  inquiry  is,  does  the 
duty  sought  to  be  enforced  clearly  result 
from  an  office,  trust,  or  station?  If  so,  the 
writ  should  run;  otherwise  not  26  Cyc.  pp. 
163,  164.  This  is  the  common  law,  and  ls- 
embodled  In  Wilson's  Rev.  &  Ann.  St  OkL 
1903,  |  (4884)  686,  which  Is  as  follows:  The 
writ  of  mandamus  may  be  issued  by  the  Su- 
preme Court  or  the  district  court  or  any 
Justice  or  judge  thereof,  during  term  or  at 
chambers,  to  any  inferior  tribunal,  corpora- 
tion, board  or  person,  to  compel  the  perform- 
ance of  any  act  which  the  law  specially  en- 
Joins  as  a  duty,  resulting  from  an  office, 
trust  or  station.   •   •   • " 

This  statute  was  taken  from  Kansas,  and 
in  Charles  L.  Hussey  v.  Oliver  P.  Hamilton, 
5  Kan.  462,  on  application  for  the  writ  the 
application  set  forth  substantially:  "That 
at  the  general  election  held  November,  1868, 
Hamilton  received  a  majority  of  the  votes 
cast  for  probate  Judge  of  the  county  of  Sa- 
line. That  tbe  vote  then  cast  was  after- 
wards, at  the  proper  time,  duly  canvassed, 
and  Hamilton  declared  duly  elected  probate 
judge  for  two  years  from  January,  1869.  A 
certificate  of  his  election  was  properly  Is- 
sued to  him  by  the  county  clerk.  Hamilton 
then  gave  a  bond  as  required  by  law,  which 
bond  was  approved  by  the  proper  officer. 
Hamilton  thereupon  took  tbe  oath  of  office 
prescribed  by  law,  and  entered  upon  the  dis- 
charge of  its  duties.  Hussey  was  Hamilton's 
immediate  predecessor  In  office,  and  as  soon 
as  Hamilton  gave  bond  and  took  the  oath 
Hussey  turned  over  to  him  the  county  seal, 
and  a  part,  if  not  the  whole,  of  the  books, 
records,  papers,  and  furniture  belonging  to 
the  office.  Hamilton  took  possession  of  the 
office  February  3,  1869,  and  continued  to  dis- 
charge the  duties  of  the  same,  and  remained 
in  possession  of  the  books,  papers,  and  seal 
thereof,  until  February  12,  1869.  On  that 
day  Hussey  clandestinely  entered  the  office 
of  Hamilton,  and  surreptitiously  removed  a 
part  or  the  whole  of  the  books,  records,  pa- 
pers, and  furniture  pertaining  to  said  of- 
fice, and  also  the  seal  thereof  to  his  own 
house,  or  some  other  place.  The  pretense 
therefor  was  that  Hamilton's  bond  was  not 
legal.  On  the  20th  of  February,  1809,  Ham- 
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11  ton  demanded  the  seal,  books,  records,  pa- 
pers, and  furniture  belonging  to  said  office 
of  Hussey,  who  refused  to  deliver  them  up. 
Thereupon  tills  proceeding  was  instituted  to 
recover  the  possession  of  said  records,  etc. 
Upon  the  filing  of  the  affidavit  and  motion 
by  Hamilton,  Hussey  came  In  and  by  bis 
counsel  waived  the  usual  preliminary  pro- 
ceeding to  obtain  the  peremptory  writ,  and 
made  motions  to  dismiss  the  proceeding, 
which  motions  were  overruled  by  the  court. 
Hussey  then  filed  an  answer  denying  gener- 
ally the  matters  set  forth  In  the  petition  or 
affidavit,  and  setting  forth  other  grounds  of 
defense.  In  order  to  expedite  matters  it 
was  then  admitted  by  Hussey  that  all  the 
matter  set  forth  In  the  affidavit  and  petition 
was  true,  except  as  to  the  sufficiency  of  the 
bond,  and  Hamilton  admitted  that  the  bond 
was  not  signed  by  him  until  more  than  80 
days  after  the  second  Monday  In  January, 
1869.  Upon  this  state  of  facts  •  •  •  a 
peremptory  writ  of  mandamus  was  allowed 
and  duly  issued,  and  Hamilton  placed  In  pos- 
session of  the  seal,  records,  and  other  prop- 
erty pertaining  to  his  office.  From  decision 
Hussey  brings  that  petition  in  error." 

In  its  opinion  the  court  said:  "The  court 
below  granted  a  peremptory  writ  of  man- 
damus commanding  the  plaintiff  in  error  to 
deliver  up  to  the  defendant  in  error  the 
books,  papers,  records,  seal,  and  Insignia  of 
office  pertaining  to  the  office  of  probate  judge 
of  said  county  of  Saline.  Of  the  several  er- 
rors alleged  we  shall  notice  but  one,  as  that 
disposes  of  the  whole  case.  The  case  was 
tried  on  the  affidavit  and  petition  of  the  re- 
lator, to  which  the  respondent  answered  as 
to  an  alternative  writ,  and  this  case  was 
tried  as  though  such  writ  had  Issued.  The 
petition  which  was  sworn  to  and  formed  the 
affidavit  In  the  case  did  not  state  facts  that 
would  authorize  the  award  of  the  peremptory 
writ  of  mandamus.  If  it  be  conceded  that 
the  relator,  Hamilton,  was  duly  elected  and 
qualified,  and  his  bond  good  and  sufficient, 
and  duly  and  properly  approved,  and  his 
right  to  the  office  and  Its  Insignia  perfect  and 
complete,  and  his  possession  and  enjoyment 
thereof  as  absolutely  right  and  perfect  in  law 
as  In  any  conceivable  case,  and  the  taking 
possession  by  Hussey  of  the  books,  papers, 
seal,  etc,  belonging  to  the  office,  as  wrong- 
ful as  is  alleged  In  the  affidavit,  still  the  writ 
ought  to  have  been  refused.  The  affidavit 
nowhere  alleges  In  terms,  or  by  any  fair  or 
reasonable  Implication,  that  Hussey,  the  re- 
spondent, took  possession  of  the  books  and 
other  property  of  the  office  under  any  pre- 
tense of  a  color  of  right  to  such  property  or 
the  possession  thereof,  or  to  the  office  Itself, 
or  that  he  was  In  any  way  exercising  the  du- 
ties of  the  office,  or  pretended  that  he  had 
any  right  to  do  so.  •  *  •  There  is  no  al- 
legation that  he  pretended  any  right  to  the 
office,  or  exercised  any  functions  pertaining 
to  It  He  had  been  probate  judge,  but  had 
surrendered  the  same  and  delivered  over  the 


property  to  the  relator  10  days  before  he  took 
the  property  into  possession,  as  above  men- 
tioned. •  •  •  A  writ  of  mandamus  may 
only  Issue  to  an  inferior  tribunal,  corpora- 
tion, board,  or  person  to  compel  the  perform- 
ance of  an  act  which  the  law  specially  en- 
joins as  a  duty  resulting  from  an  office,  trust, 
or  station,  and  may  not  lame  in  such  cases 
where  there  Is  a  plain  and  adequate  remedy 
at  law.  The  affidavit  in  this  case  does  not 
profess  to  show  that  Hussey  held  or  pre- 
tended to  hold  any  office,  trust,  or  station 
from  which  any  duty  resulted.  He  is  no- 
where represented  as  any  other  than  a  pri- 
vate person,  with  no  more  special  duty  than 
pertains  to  any  and  every  Inhabitant  For 
this  Insufficiency  of  the  affidavit  toe  writ 
ought  to  have  been  refused.  •  •  •  Did  the 
pleadings  or  evidence  anywhere  show  that 
the  respondent  was  acting  as  probate  judge, 
or  that  he  was  pretending  to  hold  the  rec- 
ords, books,  and  papers,  eta,  by  any  color  or 
pretense  of  right  as  such  officer,  then  toe 
cases  referred  to  would  be  applicable,  and 
entitled  to  careful  consideration.  •  •  • 
The  judgment  of  the  district  court  Is  revers- 
ed, with  directions  to  refuse  toe  writ  of 
mandamus." 

We  are  therefore  of  the  opinion  that  rela- 
tor, as  register  of  deeds  of  Muskogee  county, 
not  being  an  officer  of  the  court  and  entitled 
to  recognition  as  such  by  respondent  as  judge 
of  the  district  court  for  the  Third  judicial 
district  of  the  state  of  Oklahoma,  does  not 
come  within  the  rule  laid  down  In  Matney  v. 
King,  Judge,  etc,  and,  as  the  turning  over 
and  delivery  of  the  possession  of  the  records 
In  controversy  to  relator  is  not  a  duty  such 
as  the  law  specially  enjoins  upon  respondent, 
as  an  Individual,  resulting  from  an  office, 
trust  or  station,  the  writ  of  mandamus 
should  be  refused. 

KANE  and  DUNN,  JJ„  concur.  WIL- 
LIAMS, a  J,  and  HAYES,  J,  concur  as  to 
the  result 

(SO  OKI.  €7) 

RAMSEY  v.  KINO,  Judge  of  the  District 
Court  of  Muskogee  County. 

(Supreme  Court  of  Oklahoma.  Jan.  15,  19084 
Application  by  Remus  B.  Ramsey  for  writ 
of  mandamus  to  John  H.  King,  judge  of  toe 
district  court  of  Muskogee  county.  Writ 
granted. 

J.  E.  Wyand,  Thomas  H.  Owen,  and  Baker 
ft  Purcell,  for  relator.  George  S.  Ramsey,  for 
respondent 

KANE,  J.  This  proceeding  was  submitted 
to  the  court  upon  the  same  response  and 
agreed  statement  of  facts  as  toe  case  of  To- 
ner Matney  v.  John  H.  King,  Judge  of  the 
District  Court  of  Muskogee  County,  State  of 
Oklahoma,  08  Pac  787 ;  the  only  difference  in 
the  cases  being  that  the  relator  In  toe  Matney 
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Case  sought,  by  mandamus,  to  be  recognized 
as  clerk  of  tbe  district  court,  and  In  this  case 
tbe  relator  seeks  recognition  as  sheriff  of  Mus- 
kogee county.  Botb  relators  being  officers  of 
the  court,  the  same  rule  will  apply  in  both 
cases.  On  the  authority  of  the  Matney  Case, 
let  a  peremptory  writ  of  mandamus  Issue  com- 
manding the  respondent  as  judge  of  the  dis- 
trict court  of  Muskogee  county,  state  of  Okla- 
homa, to  recognize  the  relator  as  sheriff  of 
Raid  county  and  state,  and  to  permit  said  re- 
lator to  do  and  perform  all  the  duties  which, 
under  the  law,  he  is  required  to  do  and  per- 
form as  sheriff  of  said  county  and  state. 

It  Is  so  ordered.  All  the  Justices  concur- 
ring. 


CHICAGO,  R.  I.  &  P.  RT.  CO.  v.  GROVES. 
(Supreme  Court  of  Oklahoma.  Jan.  21,  1908.) 

1.  New  Trial  —  Grounds  — Vebdict  Con- 
tra ry  to  Law. 

When  the  evidence  on  the  trial  establishes 
the  fact  so  clearly  and  indisputably  that  the 
court  may  instruct  the  jury  to  bring  in  a  partic- 
ular verdict,  but  neglects  so  to  do.  and  is  not  re- 
quested to  do  bo,  and  the  jury  returns  a  verdict 
contrary  to  what  the  law  demands,  then  and 
then  only  should  the  court  set  aside  the  verdict 
of  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  New  Trial,  §§  132-134.] 

2.  Courts  — Rules  of  Decision  —  Previous 
Decisions  as  Precedents— Civil  Law. 

The  common  law,  as  modified  by  constitu- 
tional and  statutory  law,  judicial  decisions,  and 
the  condition  and  wants  of  the  people,  in  aid 
of  the  general  statutes,  being  in  force  in  this 
state,  precludes  the  following  of  decisions  based 
on  the  civil  law  as  governing  authority  in  this 
jurisdiction. 

3.  Waters  and  Water  Courses  —  Natural 
Water  Courses  —  Rights  of  Riparian 
Owner— Common  Law. 

Where  the  common  law  prevails,  every 
proprietor,  upon  water  flowing  in  a  defined  chan- 
nel, so  as  to  constitute  a  water  course,  has  the 
right  to  insist  that  the  water  shall  continue  to 
run  as  it  ha-4  been  accustomed,  and  no  one  can 
change  or  obstruct  its  course  injuriously  to  him 
without  being  liable  to  damages. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Waters  and  Water  Courses,  §§  42.  43.] 

4.  Same— Surface  Waters— Rights  and  Lia- 
bilities. 

Surface  water  flowing  naturally  or  falling 
upon  the  soil  may  be  diverted  in  its  course,  and 
even  thrown  back  on  the  dominant  estate  whence 
it  came,  but  with  certain  qualifications. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  48.  Waters  and  Water  Courses,  88  127,  128.] 

5.  Same. 

The  exercise  of  such  right  by  a  lower  pro- 
prietor must  be  reasonable,  for  proper  purposes, 
in  good  faith,  and  with  due  care  to  inflict  injury 
only  when  necessary. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  48.  Waters  and  Water  Courses,  f  128.] 

fl.  Same. 

The  doctrine  that  the  right  may  not  be  ex- 
ercised wantonly,  unnecessarily,  or  carelessly  is 
a  common-law  doctrine,  resting  upon  the  com- 
mon law.  as  well  as  upon  the  civil  law. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  4a  Waters  and  Water  Courses,  8  128.] 
7.  Same. 

A  class  of  cases,  baaed  upon  the  adoption 
of  the  old  common-law  rule,  hold  without  qualifi- 


cation that  no  cause  of  action  can  arise  from 
throwing  back  surface  waters  upon  the  land  of 
the  dominant  estate;  but  this  is  not  supported 
by  the  weight  of  common-law  authority. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Waters  and  Water  Courses,  8  128.] 

8.  Same. 

The  weight  of  authority  In  England  and  in 
the  United  States,  though  the  cases  are  often 
difficult  to  reconcile,  supports  the  proposition 
that  one  must  so  use  his  own  property  with 
due  regard  to  the  rights  of  another. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Waters  and  Water  Courses,  |  128.1 

9.  Same. 

Where  the  surface  water  has  been  accus- 
tomed to  gather  and  flow  along  a  well-defined 
channel,  which  by  frequent  running  it  has  worn 
or  cut  into  the  soil,  so  as  to  have  well-defined 
banks,  it  may  not  be  obstructed  to  the  injury  of 
the  dominant  proprietor. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Waters  and  Water  Courses,  8  128.1 

10.  Same— Waterway— What  Constitutes. 
Where  the  natural  conformation  of  the  sur- 
rounding country  necessarily  collects  therein  so 
large  a  body  of  water,  after  heavy  rain  or  the 
melting  of  large  bodies  of  snow,  as  to  require 
an  outlet  to  some  common  reservoir,  and  where 
such  water  is  regularly  discharged  through  a 
well-defined  channel  which  the  force  of  the  wa- 
ter has  made  for  itself,  and  which  is  the  ac- 
customed channel  through  which  it  flows  or  has 
ever  flowed,  it  constitutes  a  water  course  or 
waterway. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Waters  and  Water  Courses,  8  30.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Comanche  Coun- 
ty ;  Frank  E.  Gillette,  Judge. 

Action  by  Alva  Groves  against  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company  for 
damages  due  to  the  overflow  of  land,  caused 
by  the  negligent  construction  of  defendant's 
roadbed.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Affirmed. 

On  the  17th  day  of  February,  1903,  Alva 
Groves,  the  herein  defendant  in  error,  as 
plaintiff,  commenced  an  action  in  the  probate 
court  of  Comanche  county,  in  the  territory  of 
Oklahoma.  Afterwards,  on  the  18th  day  of 
April,  1903,  plaintiff  filed  his  amended  peti- 
tion, and  on  the  same  day  the  plaintiff  In  er- 
ror, the  defendant  in  the  court  below,  filed 
his  answer,  which  was  a  denial  of  each  and 
every  allegation,  except  that  the  defendant 
was  a  corporation.  The  case  was  tried  in  the 
probate  court,  and  resulted  in  a  judgment  for 
the  plaintiff,  and  was  appealed  to  the  dis- 
trict court.  Thereafter,  on  the  21st  day  of 
October,  1904,  the  case  was  tried,  and  a  judg- 
ment resulted  in  favor  of  the  plaintiff  for  the 
sum  of  $443.75. 

For  cause  of  action  the  plaintiff's  petition 
consisted  of  three  paragraphs  or  counts.  In 
the  first  count  he  alleged:  That  the  defend- 
ant constructed  a  line  of  railway  across  his 
homestead  In  the  month  of  May,  1902,  and 
In  constructing  It  threw  up  an  embankment 
on  said  laud  "in  crossing  a  draw  or  ravine 
thereon,  which  draw  or  ravine  was  In  a  na- 
tural water  course  created  by  the  flow  of 
surface  water  caused  by  the  fall  of  rain  in 
that  community,  and  was  and  is  the  natural 
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outlet  for  such  water.'*  That  defendant  in 
constructing  said  embankment  failed  to  make 
a  sufficient  provision  for  the  outlet  of  the 
water  that  might  reasonably  accumulate  in 
said  draw  or  ravine,  but  put  in  a  small  til- 
ing, wholly  insufficient  to  carry  off  said  wa- 
ter, and  that  it  accumulates  about  the  track 
of  said  defendant  after  each  heavy  rain,  and 
stands  upon  and  covers  for  some  length  of 
time  about  35  acres  of  plaintiff's  land,  killing 
all  vegetation  and  making  said  amount  of 
land  valueless.  He  further  alleged  that  the 
same  was  good  agricultural  land,  and  worth 
$11.25  per  acre,  or  the  total  value  of  $393.75. 
That  prior  to  the  construction  of  said  em- 
bankment said  water  course  was  unobstruct- 
ed, and  water  did  not  stand  upon  said  land, 
but  naturally  flowed  off;  and  plaintiff  al- 
leges, as  a  result  of  said  obstruction,  the  de- 
struction of  the  whole  value  of  said  land,  In 
the  sum  of  $303.75.  In  the  second  count  the 
same  facts  are  alleged  with  reference  to  the 
building  of  the  road,  the  obstruction  of  the 
ravine,  the  accumulation  of  the  water,  and 
the  rendering  of  the  land  valueless,  with  the 
additional  allegation  that  the  said  35  acres 
of  land  rendered  valueless  extended  In  a  strip 
almost  the  entire  width  of  his  homestead, 
thereby  dividing  the  remainder  of  his  home- 
stead or  claim  in  two  parts,  and  damaging  the 
balance  of  the  homestead  independent  of  the 
35  acres,  which  were  absolutely  rendered  val- 
ueless, in  the  sum  of  $200  additional.  In  the 
third  count  substantially  the  same  allegations 
are  made  with  reference  to  the  construction 
of  the  road  and  the  obstruction  of  the  ravine, 
with  the  further  allegation  that  on  the  21st 
day  of  September  the  water  which  came  down 
the  draw  or  ravine  was  caused,  on  account  of 
this  construction  of  said  embankment  with 
insufficient  outlet,  to  stand  above  the  em- 
bankment, flooding  35  acres  of  the  land  to 
such  an  extent  as  to  flow  In  his  residence,  a 
half  dugout,  a  depth  of  four  feet  or  there- 
about, damaging  the  dugout  to  the  value  of 
$40,  household  goods  to  the  value  of  $10,  and 
wearing  apparel  to  the  value  of  $20,  carry- 
lug  away  wood  and  posts  to  the  value  of  $4, 
two  saddles  and  three  sets  of  harness  to  the 
value  of  $30,  and  injuring  his  well  to  the 
value  of  $50;  also  claiming  damage  to  his 
pasture  to  the  amount  of  $150,  and  causing 
the  necessity  of  moving  his  fence,  to  his  dam- 
age in  the  sum  of  $50.  Plaintiff  therein 
prayed  judgment  In  the  total  sum  of  $947.45. 

On  the  trial  the  plaintiff  withdrew  his 
claim  for  damages  to  the  pasture,  and  limited 
his  claim  for  damages  from  the  overflow  in 
September,  1902.  The  defendant  on  the  trial 
admitted  that  the  railroad  company  con- 
structed the  line  or  lines  mentioned  In  the 
petition,  and  that  it  was,  at  the  time  of  the 
trial,  owned  and  operated  by  said  railway 
corporation.  On  the  part  of  the  plaintiff, 
without  objection  on  the  part  of  defendant 
In  error,  he  testified  In  his  behalf  that  at 
the  time  of  the  institution  of  said  action  he 
was  the  owner  of  said  land ;  that  he,  having 
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homesteaded  the  same,  had  lived  on  the  place 
ever  since  the  6th  day  of  September  after 
the  opening,  which  was  In  August,  1901.  On 
cross-examination  plaintiff  testified  that  he 
entered  and  filed  on  said  quarter  section  of 
land  under  the  homestead  laws,  and  that  he 
had  proved  up  bis  claim.  He  further  stated 
that  he  could  not  tell  the  date  of  his  filing, 
but  his  best  recollection  was  It  was  the  6th 
of  September,  1901,  and,  further,  that  he  had 
made  no  conveyance  or  mortgage  to  the  same 
prior  to  the  time  of  the  alleged  damage  in 
1902.  It  was  admitted  that  plaintiff  made 
ao  conveyance  whatever  to  the  railway  com- 
pany, but  that  the  railway  company  acquir- 
ed right  of  way  prior  to  plaintiff's  home- 
stead entry,  and  that  the  railroad  embank- 
ment was  constructed  after  plaintiff  filed  and 
entered  upon  said  land.  The  testimony  of 
plaintiff  tended  to  show  that  the  defendant's 
road  and  the  embankment  were  constructi-d 
about  May,  1902;  that  there  were  heavy 
rams,  equal  to  the  September,  1902,  rain, 
causing  the  overflow  In  question,  prior  to  the 
time  of  the  construction  of  said  embankment, 
but  that  the  same,  prior  to  the  construction, 
did  not  flood  or  overflow  the  said  land ;  that 
the  embankment  was  13  or  14  feet  high  and 
about  200  yards  long,  practically  the  entire 
width  of  the  homestead;  that  the  distance 
from  said  embankment  to  the  head  of  said 
creek  or  ravine  Is  about  3%  miles ;  that,  aft- 
er the  overflow  had  reached  to  the  channel, 
said  ravine  would  run  for  several  days; 
that  the  creek  below  the  said  road  was  some- 
thing like  It  was  above ;  that  below  the  same 
the  water  spread  out  over  the  flat  lands; 
that  where  they  scraped  dirt  to  make  a  fill 
the  water  was  run  around  through  the  fill 
and  on  over  a  little  bottom  to  the  section 
line,  the  outside  line  of  plaintiff's  land ;  that, 
as  a  result  of  said  overflows  as  a  result  of 
said  embankment,  said  35  or  40  acres  had 
been  rendered  valueless  for  farming  and 
grazing  purposes;  that  for  such  purposes  it 
formerly  had  a  value  ranging  from  $11.25  to 
$15  per  acre ;  that  said  house  or  dugout  was 
damaged  In  the  sum  of  $40,  household  goods, 
$10,  wearing  apparel,  $20,  bridles,  harness, 
and  saddle,  $21,  and  well  In  the  sum  of  $50. 
The  evidence  on  the  part  of  the  plaintiff 
tended  to  show  that  the  tiling  or  sewer  was 
not  of  such  a  size  as  might  have  reasonably 
been  considered  sufficient  to  carry  off  the 
volume  of  water  that  might  naturally  have 
been  anticipated  at  times  to  flow  through 
Snake  creek  or  this  ravine. 

The  testimony  on  the  part  of  plaintiff  as 
to  the  stream  in  question  being  a  water 
course  Is  as  follows:  "Q.  State  whether  or 
not  there  Is  any  water  course  or  ravine  run- 
ning through  that  land.  A  Yes,  sir;  there 
is.  Q.  Has  It  any  name?  A.  Yes,  sir ;  call- 
ed 'Snake  Creek.'  •  *  •  Q.  Describe  to 
the  jury  the  nature  of  that  ravine  there,  as 
to  banks,  how  far  from  one  bank  to  the  oth- 
er, and  about  the  nature  of  the  channel.  A 
Well,  the  channel  some  places  Is  cut  out  deep- 
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and  broad,  and  runs  crooked,  and  It  will  go 
right  across  after  it  strikes  a  rocky  place, 
and  finally  there  will  not  be  any  channel 
there  for  a  little  ways.  Q.  State  If  there  is 
any  natural  reason  why  it  has  not  worn  a 
channel  in  all  the  places.  A.  It  is  because 
the  creek  bed  is  crooked,  and  there  is  rock 
there,  and  when  it  reaches  that  rock  it  shoots 
right  across.  Q.  How  far  is  it  to  the  head 
of  this  creek,  or  what  is  the  lay  of  the  land 
where  It  drains  the  water  Into  the  creek?  A. 
It  is  about  3  miles — I  mean  to  the  head  of  the 
creek.  Q.  About  3  miles  to  the  head  of  the 
creek?  A.  It  drains  about  3%  miles— I  don't 
know  exactly — right  across  there.  Q.  You 
may  state  the  distance  of  the  drain  on  either 
side  of  the  channel.  A.  On  the  west  side 
about  a  mile  and  a  half  a  little  northwest,  and 
on  the  east  about  a  mile  and  a  half  north 
and  east.  Q.  State  whether  or  not  you  lived 
there  on  this  land  prior  to  the  construction  of 
this  railroad  across  It.  A.  Yes,  sir;  I  did. 
Q.  State  whether  or  not,  during  the  time  you 
lived  there,  or  prior  to  the  construction  of 
this  road,  there  were  any  heavy  rains.  A. 
Yes ;  lots  of  thein.  Q.  State  whether  or  not 
these  rains  overflowed  your  land.  A.  No,  sir ; 
nothing  to  amount  to  anything  at  all.  Q. 
State  whether  or  not,  prior  to  the  month  of 
September,  1902,  there  were  any  rains.  A. 
Yes,  sir.  Q.  State  what  effect  It  had  on  your 
land,  as  to  whether  it  flooded.  A.  Yes,  sir; 
flooded  about  35  acres.  *  *  *  Q.  How 
deep  Is  that  creek?  A.  Some  places  it  Is  over 
waist  deep,  and  some  places  it  is  shallow. 
Q.  Is  It  running  now?  A.  No,  sir.  Q.  How 
much  of  the  time  does  it  run?  A.  It  don't 
run  very  much  at  a  time.  Q.  Just  after 
rains?  A.  Yes,  sir;  when  it  does  run,  it 
will  probably  run  for  a  week  or  such  a  mat- 
ter. I  could  not  say  exactly  how  long  It 
does  run.  Q.  Did  you  ever  know  it  to  run 
a  week?  A.  Yes,  sir.  Q.  That  was  a  week 
when  it  had  been  raining  a  week?  A.  It  had 
been  raining  some.  Q.  Rained  for  several 
days?  A.  Yes,  sir;  it  rained  quite  a  bit. 
Q.  Where  does  the  water  come  from  that 
comes  down  that  ravine?  A.  Part  of  It 
shoots  off  from  the  west  side,  and  part  of  it 
from  the  east.  Q.  Is  there  not  a  little  slough 
there  in  your  land  where  the  water  stands? 
A.  You  mean  Snake  creek?  Q.  Yes,  sir.  A. 
Yes,  sir;  there  Is  water  standing  there  In 
Snake  creek.  Q.  A  little  water  hole?  A. 
Pretty  good-sized  water  hole ;  lasts  the  year 
around.  Q.  Did  you  ever  see  it  last  the  year 
around?  A.  It  lasts  the  year  around.  *  *  * 
Q.  Did  you  ever  make  any  measurement  of 
the  height  or  depth  of  the  creek?  A.  Do  you 
mean  how  deep  the  creek  is?  Q.  Did  you 
ever  actually  measure  that  creek  with  a  yard- 
stick or  tapellne?  A.  No,  sir.  Q.  Did  you 
ever  measure  it  with  anything  that  was  in- 
tended to  measure  height  or  distance?  A. 
No,  sir;  never  measured  It.  Q.  The  creek 
has  no  channel  all  the  way?  I  understood 
you  to  say  It  washes  out  the  soli  In  some 
places  where  it  Is  soft,  and  made  little  holes 
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where  It  runs  over?  A.  In  some  places  there 
is  a  channel,  and  in  some  places  there  is  not." 

J.  A.  Vanderford,  on  the  part  of  plaintiff., 
among  other  things,  testified:  "Q.  Is  that 
creek  straight  or  crooked?  A.  It  is  crooked. 
Q.  Is  that  water  course  through  there  natural 
or  artificial?  A.  It  Is  a  natural  water  course. 
*  •  *  Q.  You  speak  of  pools  of  water 
along  that  ravine  or  depression  there  on 
plaintiff's  land.  How  many  pools  of  water 
are  there  there?  A.  I  never  counted  them. 
Q.  When  was  you  there  last?  A.  About  a 
month  ago.  Q.  Was  water  running  then?  A. 
No,  sir.  Q.  Have  you  seen  it  since  a  month 
ago?  A.  No,  sir.  •  •  *  Q.  Well,  now,  do 
you  know  of  any  pools  of  water  along  there, 
except  the  one  down  close  to  the  railroad 
track?  A.  Yes,  sir;  I  know  in  particular 
of  three.  Q.  When  were  they  there?  A. 
They  were  there  about —  I  believe  it  is  one 
year  since  I  have  been  along  there.  Q.  You 
say  they  were  there  a  year  ago?  A.  Yes,  sir. 
Q.  Was  there  any  running  water  there  at  that 
time?  A.  No;  not  at  that  time.  Q.  How 
long  since  had  there  been  any  running  water 
there  at  that  time?  A.  That  was  sort  of  dry 
spell.  I  could  not  say  just  how  long.  Q.  Is 
that  a  live  stream  that  goes  down  through 
there?  A.  No,  sir;  I  don't  consider  It  a 
live  stream.  Q.  When  does  the  water  run 
down  there?  A.  After  heavy  rains.  Q.  Does 
the  water  that  falls  in  that  scope  of  country 
drain  down  through  there?   A.  Yes,  sir." 

D.  J.  McCoy,  on  the  part  of  defendant, 
testifies  in  part  as  follows :  "Q.  What  Is  the 
character,  or  what  are  the  surface  features, 
of  plaintiff's  land?  A.  When  I  first  saw 
his  land  it  was  rolling  prairie,  draining  from 
the  west  side  gently  toward  the  depression. 
Q.  And  how  was  the  slope  to  the  east  of  the 
depression?  A.  To  the  east  of  the  depression 
on  another  gentle  slant  about  the  same  way. 
Q.  Describe  that  depression.  A.  It  was  a 
natural  depression  in  the  ground.  I  should 
call  It  a  ravine.  Taking  clear  across,  it  was 
an  average  of  about  400  feet  wide.  There 
are  no  marked  banks  to  this,  or  any  known 
channel,  otherwise  than  a  few  pockets  of  wa- 
ter, pools,  and  puddles.  Q.  You  say  there 
are  no  banks?  A.  Nothing  I  should  call  that. 
Q.  How  does  the  land  lie?  Does  it  slope 
from  the  lowest  point  out?  A.  No,  sir;  you 
might  say  that,  in  the  lowest  line  of  it, 
which  is  about  400  feet  wide,  that  is  just  a 
wide  slough — the  way  I  would  call  It — or  a 
ravine.  Q.  At  the  time  of  the  construction 
of  the  railroad  did  the  water  stand  In  that 
slough?  A.  Yes,  sir.  Q.  To  what  depth? 
A.  We  drove  our  teams  into  the  middle  some- 
times; and  the  water  never  did  at  any  time 
come  over  the  hub.  Q.  How  long  was  that 
slough?  A.  I  should  Judge  it  was  about 
500  feet.  Q.  Were  there  any  abrupt  banks 
to  it?  A.  No,  sir.  Q.  How  were  the  edges? 
A.  The  edges  looked  like  the  banks  had  sim- 
ply broke  away,  and  it  had  got  Into  softer 
ground  underneath.  Q.  How  was  the  sk>i)e 
or  rise  or  fall  of  the  land  from  the  outer 
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edges  of  the  slough  eseb  way?  A.  Gradual. 
Q.  Now,  between  these  banks  of  the  slough, 
what  was  the  formation?  A.  It  seemed  to  be 
just  the  usual  formation  of  the  land ;  never 
noticed  anything  different  Q.  Was  there 
any  channel  there?  A  No,  sir.  Q.  By  what 
were  those  banks  made?  How  were  they 
formed?  A  I  couldn't  say.  All  I  know  was 
that  they  appeared  to  me  to  be  natural,  or 
the  water  at  some  time  bad  started  a  place 
under  the  grass  roots.  Q.  How  wide  were 
these  places?  A  No  more  than  25  feet  Q. 
Any  living  water  there?  A  No,  sir.  Q.  Any 
springs  you  know  of?  A  None  that  I  know 
of.  Q.  What  was  between  these  banks  you 
speak  of  (meaning  banks  of  the  pools)?  Was 
there  any  channel?  A.  No  channel  at  all; 
Just  natural  ground  and  grass.  Q.  What  was 
the  character  of  the  lowest  place  In  there  be- 
tween those  banks?  A  Just  seemed,  to  be 
natural  soil  such  as  we  found  In  building  the 
dam.  Q.  Did  you  find  it  changed  in  that 
respect  when  you  examined  It  after  the 
flood?  A  No,  sir." 

At  the  close  of  taking  testimony  In  the 
case  the  defendant  moved  the  court  for  an 
order  to  the  Jury,  to  return  a  verdict  in  its 
favor.  Said  motion  was  taken  under  advise- 
ment and  the  record  fails  to  show  that  It 
was  ever  ruled  upon  by  the  court  or  that 
any  exception  was  taken  In  regard  to  said 
motion  whatever.  The  following  instruction, 
among  others,  was  given  to  the  jury :  No.  8 : 
The  jury  are  Instructed  that  under  the  laws 
of  this  territory,  'every  corporation,  con- 
structing, owning,  or  using  a  railroad  shall 
restore  every  stream  of  water,  watercourse, 
street  highway,  plank  road,  toll  or  wagon 
road,  turnpike,  or  canal,  across,  along,  or  up- 
on which  said  railroad  may  be  constructed, 
to  its  former  state,  or  to  such  conditions 
that  Its  usefulness  shall  not  be  materially  im- 
paired, and  thereafter  maintain  the  same  in 
such  condition,  against  any  effect  In  any 
manner  produced  by  such  railroad.'  The 
provision  of  our  statute  here  quoted  is  man- 
datory in  its  terms,  and  the  failure  to  comply 
therewith  in  the  construction  of  a  line  of 
railroad  renders  the  person  or  corporation 
so  falling  liable  to  damages  to  any  person 
injured  by  reason  of  such  failure." 

The  plaintiff  in  error  relies  upon  the  fol- 
lowing assignments  of  errors :  (2)  "That  the 
court  erred  in  refusing  the  peremptory  In- 
struction offered  by  plaintiff  In  error."  (1) 
That  the  evidence  was  Insufficient  to  entitle 
the  plaintiff  to  recover,  for  the  reason  that 
he  did  not  show  the  existence  of  a  water- 
course or  waterway."  (3)  That  the  court 
erred  in  its  Instruction  defining  a  water- 
course." (4)  That  the  court  erred  in  its 
instructions  In  assuming  the  existence  of 
facts  which  were  in  Issue."  (5)  "That  the 
court  erred  in  directing  the  consideration  of 
the  jury  to  overflow  subsequent  to  the  alleg- 
ed overflow  of  September  2, 1902."  (6)  That 
the  court  erred  in  instruction  No.  8,  by  sub- 
mitting improper  elements  of  damage."  (7) 
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That  the  court  erred  In  admitting  incompe- 
tent evidence  to  show  damage  by  the  alleged 
destruction  of  the  well."  (8)  That  the  court 
erred  in  submitting  to  the  Jury  the  question 
of  the  amount  of  damages  to  land  caused  by 
the  overflow."  (9)  That  by  reason  of  the 
errors  above  enumerated  the  court  erred  In 
refusing  to  grant  the  plaintiff  In  error  a  new 
trial." 

M.  A.  Low,  a  O.  Blake,  B.  B.  Blake,  EL  B. 
Low,  and  W.  O.  Stevens,  for  plaintiff  in  er- 
ror. Cherry  holmes  &  Norman,  for  defendant 
in  error. 

WILLIAMS,  a  J.  (after  stating  the  facts 
as  above).  It  Is  contended  by  plaintiff  hi  er- 
ror that  the  evidence  was  insufficient  to  en- 
title the  plaintiff  below,  the  defendant  in  er- 
ror here,  to  recover,  for  the  reason  that  he 
did  not  show  the  existence  of  a  "water  course" 
or  "waterway."  The  defendant  below  moved 
the  court  to  Instruct  the  jury  to  return  a 
verdict  In  its  favor.  However,  the  motion 
was  never  acted  upon,  nor  was  there  any  ex- 
ception reserved,  either  on  account  of  the 
failure  of  the  court  to  act  or  to  sustain  the 
same.  In  defendant's  motion  for  a  new  trial 
he  alleges  that  the  verdict  was  contrary  to 
law,  and  not  supported  by  sufficient  evidence. 
The  question,  then,  arises,  when  is  a  verdict 
contrary  to  law?  "Where  the  evidence  on  the 
trial  establishes  the  fact  so  clearly  and  in- 
disputably that  the  court  may  Instruct  the 
jury  to  bring  In  a  particular  verdict  but  neg- 
lects to  do  so,  and  is  not  requested  so  to  do, 
and  the  Jury  returns  a  verdict  contrary  to 
what  the  law  directs  In  such  a  state  of  facts, 
then  and  then  only  can  the  court  set  aside 
the  verdict  of  the  jury."  Marshall's  Kans. 
Trial  Brief,  p.  607,  |  8080.  By  this  record 
the  question  Is  presented  as  to  whether  or 
not  the  obstruction  of  the  servitude  of  the 
lower  heritage  to  the  injury  of  the  owner  of 
the  dominant  estate,  subjects  him  to  liability 
for  the  resulting  damage.  Some  of  the  ad- 
judicated cases  seem  to  go  to  the  full  extent 
of  the  civil-law  doctrine  of  the  servitude  of 
the  lower  tenement  holding  that  the  superior 
or  dominant  tenement  has  the  absolute  right 
to  the  discbarge  of  Its  surface  waters  on  the 
lower,  under  all  or  any  circumstances  in  the 
nature  of  a  common  easement  Martin  v.  Rid- 
dle, 26  Pa.  415;  Miller  v.  Laubach,  47  Pa.  155, 
86  Am.  Dec.  521 ;  Ogburn  v.  Connor,  46  CaL 
347, 13  Am.  Rep.  213 ;  Kauffman  v.  Grlesemer, 
26  Pa.  407,  67  Am.  Dec  437;  Earl  v.  De  Hart 
12  N.  J.  Eq.  280,  72  Am.  Dec  395;  Martin  v. 
Jett  12  La.  501,  82  Am.  Dec.  120;  Butler  v. 
Peck,  16  Ohio  St.  839,  88  Am.  Dec  452;  May- 
or v.  Slkes,  94  Ga.  SO,  20  S.  B.  257,  26  L.  R.  A 
653,  47  Am.  St  Rep.  182.  However,  the  com- 
mon law,  as  modified  by  constitutional  and 
statutory  law,  judicial  decisions,  and  the  con- 
dition and  wants  of  the  people,  in  aid  of  the 
General  Statutes  of  Oklahoma  (section  4200, 
Wilson's  Rev.  &  Ann.  St  1903),  being  in  force 
in  this  state,  we  feel  that  we  are  precluded 
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from  accepting  decisions  based  on  the  civil  law 
as  governing  authority  in  this  jurisdiction. 
Wherever  the  common  law  prevails,  every  pro- 
prietor upon  water  flowing  in  a  definite  chan- 
nel so  as  to  constitute  a  water  course  has  the 
right  to  insist  that  the  water  shall  continue  to 
run  as  it  has  been  accustomed,  and  that  no  one 
can  change  or  obstruct  its  course  Injuriously 
to  him  without  being  liable  to  damages.  With 
regard,  however,  to  surface  water  not  confin- 
ed to  marked  channels  or  banks,  there  has 
been  a  recognized  difference.  At  common 
law,  for  the  purpose  of  drainage,  construc- 
tion, or  any  other  lawful  purpose,  every  pro- 
prietor had  the  right  to  elevate  the  surface 
of  his  own  land,  or  to  erect  embankments 
whereby  the  natural  flow  of  the  water  from 
the  upper  ground  shall  be  stopped,  without 
liability.  However,  as  a  result  of  new  condi- 
tions and  the  loathness  of  the  courts  to  apply 
principles  or  conditions  to  which  they  were 
not  applicable,  and  not  from  any  intrinsic 
force  of  the  civil  law  as  the  rule  of  decisions, 
modifications  or  qualifications  of  the  ancient 
common-law  doctrine  have  been  adopted. 

Practically  all  of  the  common-law  courts 
agree  that  the  surface  water,  flowing  natural- 
ly or  falling  upon  the  soil,  may  be  diverted  in 
its  course,  and  even  thrown  back  upon  the 
dominant  estate  whence  it  came.  But  is  this 
right  absolute  at  the  will  of  the  lower  propri- 
etor, or  must  such  exercise  be  reasonable,  for 
proper  purposes,  and  with  due  care  to  In- 
flict injury  only  when  it  is  necessary?  The 
question  of  good  faith  and  the  manner  of  do- 
ing it  are  necessarily  Involved  In  determin- 
ing whether  or  not  such  right  may  be  ex- 
ercised. When  necessary,  and  with  due  care 
and  regard  as  to  the  rights  of  others,  al- 
though injury  may  accompany  its  exercise, 
under  the  common  law  there  is  no  relief.  The 
doctrine  that  the  right  may  not  be  exercised 
wantonly,  unnecessarily,  or  carelessly  does 
not  rest  upon  the  civil  law  so  much  as  upon 
the  common  law.  "Sic  utere  tuo  ut  allenum 
non  leedas."  Nlnlnger  v.  Norwood.  72  Ala. 
281,  47  Am.  Rep.  412 ;  L.  R.  &  Ft.  S.  R.  R. 
Co.  v.  Chapman,  39  Ark.  463,  43  Am.  Rep. 
280;  111.  Oen.  R.  R.  Co.  v.  Miller,  88  Miss. 
764,  10  South.  61 ;  Sinai  v.  L.,  N.  O.  &  T.  Ry. 
Co.,  71  Miss.  552,  14  South.  87 ;  Livingston  v. 
McDonald,  21  Iowa,  173,  89  Am.  Dec.  563; 
McClure  v.  City  of  Red  Wing,  28  Minn.  186, 
9  N.  W.  769;  Glllham  v.  M.  C.  R.  R.  Co.,  49 
111.  487,  95  Am.  Dec.  627;  Rowe  v.  St  P.,  M. 
ft  W.  Ry.  Co.,  41  Minn.  384,  43  N.  W.  76,  16 
Am.  St  Rep.  708:  Porter  v.  Durham  et  al., 
74  N.  C.  778;  N.  ft  W.  R.  R.  Co.  v.  Carter, 
91  Va.  593,  22  S.  E.  517 ;  Town  v.  Mo.  Pac. 
Ry.  Co.,  50  Neb.  775,  70  N.  W.  402.  A  class 
of  cases,  based  upon  the  adoption  of  the  old 
common-law  rule,  hold  without  qualifications 
that  no  cause  of  action  can  arise  in  any  case 
from  throwing  back  surface  waters  upon  the 
land  of  the  dominant  estate.  Gannon  v.  Har- 
gadon,  10  Allen  (Mass.)  109,  87  Am.  Dec.  625 ; 
Dickinson  v.  Worcester,  7  Allen  (Mass.)  19; 
Inhabitants  of  Franklin  v.  Fish,  13  Allen 


(Mass.)  212,  90  Am.  Dec.  194 :  Parker  v.  New- 
buryport,  10  Gray  (Mass.)  28 ;  Flagg  v.  Wor- 
cester, 18  Gray  (Mass.)  601;  Pettlgrew  v. 
Village  of  Evansvllle,  25  Wis.  223,  3  Am.  Rep. 
50;  Hoyt  v.  City  of  Hudson,  27  Wis.  656,  9 
Am.  Rep.  473;  Taylor  v.  Fickas.  64  Ind. 
167,  31  Am.  Rep.  114;  Barkley  v.  Wilcox,  86 
N.  T.  140,  40  Am.  Rep.  519;  Morrison  v. 
Bucksport  &  Bangor  Ry.  Co.,  67  Me.  355. 
However,  in  England  and  in  many  of  the 
states,  though  the  cases  are  often  difficult  to 
reconcile,  the  right  under  the  common-law 
doctrine  has  been  qualified.  Nlnlnger  v.  Nor- 
wood, 72  Ala.  281,  47  Am.  Rep.  412;  Little 
Rock  ft  Ft  S.  R.  R.  Co.  v.  Chapman,  39  Ark. 
463,  43  Am.  Rep.  280 ;  Carrlger  v.  E.  T.  V.  ft 
G.  R.  R.  Co.,  7  Lea  (Tenn.)  388 ;  K.  C,  M.  ft 
T.  R.  R.  Co.  v.  Smith,  72  Miss.  680,  17  South. 
78  27  L.  R.  A.  762,  48  Am.  St.  Rep.  579;  111. 
Cen.  R.  R.  Co.  v.  Miller,  68  Miss.  764,  10 
South.  61;  Boyd  v.  Conklln,  54  Mich.  591, 
20  N.  W.  595,  52  Am.  Rep.  831 ;  Sinai  v.  L., 
N.  O.  &  T.  Ry.  Co.,  71  Miss.  547,  14  South. 
87 ;  Bowlsby  v.  Speer,  31  N.  J.  Law,  354,  86 
Am.  Dec.  216 ;  McClure  v.  City  of  Red  Wing, 
28  Minn.  186,  9  N.  W.  769;  Rowe  v.  St.  P.,  M. 
ft  M.  Ry.  Co.,  41  Minn.  384,  43  N.  W.  76,  16 
Am.  St  Rep.  708;  R.  ft  A.  Ry.  Co.  v.  Wicker 
et  al.,  74  N.  C.  226 ;  Porter  v.  Durham  et  al., 
74  N.  C.  778;  Adams  v.  Walker,  34  Conn. 
466,  91  Am.  Dec.  742;  Town  v.  Mo.  Pac.  Ry. 
Co.,  50  Neb.  775,  70  N.  W.  402.  This  qualifica- 
tion, being  based  upon  that  golden  maxim  of 
the  common  law  that  one  must  so  use  his  own 
property  as  not  to  Injure  the; rights  of  anoth- 
er, also  finds  expression  in  the  civil  law,  in 
the  words  of  Pothier:  "Each  of  the  neighbors 
may  so  do  upon  his  own  heritage  what  seem- 
eth  good  to  him,  in  such  manner,  nevertheless, 
that  he  doth  not  injure  the  neighboring  herit- 
age." If  for  any  purpose  of  improving  and 
cultivating  his  land  the  landowner  raises  or 
fills  it  so  that  the  water  which  falls  In  rain 
or  snow  upon  an  adjacent  owner's  land,  and 
which  formerly  flowed  upon  the  first-mention- 
ed parcel,  is  prevented  from  so  doing  to  the 
injury  of  the  adjacent  parcel,  the  owner  of 
the  latter  is  without  remedy.  Washburn  on 
Easements  (3d  Ed.)  §  353  et  seq.  However, 
the  improvement  may  not  be  made  carelessly, 
but  must  be  done  with  a  just  regard  to  the 
rights  of  others.  Bassett  v.  Salisbury  Mfg. 
Co.,  43  N.  H.  509;  Swett  v.  Cutts,  50  N.  H. 
439,  9  Am.  Rep.  270;  Porter  v.  Durham,  74 
N.  C.  767;  Raleigh  ft  A.  R.  R.  Co.  v.  Wicker 
et  al.,  74  N.  O.  220 ;  Yazoo  ft  Miss.  V.  R.  R. 
Co.  v.  Davis,  73  Miss.  678,  19  South.  487,  32 
L.  R.  A.  262,  55  Am.  St  Rep.  562;  Little 
Rock  ft  Ft.  S.  R.  It  Co.  v.  Chapman,  39  Ark. 
463,  43  Am.  Rep.  280;  Jungblum  v.  M.  N.  U. 
&  S.  W.  R.  R.  Co.,  70  Minn.  156,  72  N.  W. 
971;  Sheehan  v.  Flynn,  59  Minn.  436,  61  N. 
W.  462,  26  L.  R.  A.  632. 

But  the  right  thus  qualified  has  also  ex- 
ceptions. One  is  that  the  owner  of  the  land 
cannot  collect  the  water  into  an  artificial 
channel  or  volume  and  pour  It  upon  the  land 
of  another  to  his  injury.   Davis  v.  Fry,  14 
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OH  340,  78  Pac.  183,  69  I*  R.  A.  460 ;  Davis 
v.  City  of  Crawfordsville,  119  Ind.  1,  21  N. 
B.  449,  12  Am.  St  Rep.  361 ;  City  of  Evans- 
ville  v.  Decker,  84  Ind.  325,  43  Am.  Rep.  86; 
Patoko  Township  v.  Hopkins,  31  Am.  St.  Rep. 
417;  Rychlicki  v.  City  of  St.  Louis,  98  Mo. 
497,  11  S.  W.  1001,  4  L.  R.  A.  594,  14  Am. 
St.  Rep.  651 ;  Fremont,  etc.,  R.  R.  Co.  v. 
Marley,  25  Neb.  138,  40  N.  W.  948,  13  Am. 
St.  Rep.  482 ;  Chalkley  v.  City  of  Richmond, 
88  Va.  48,  14  S.  E.  339,  29  Am.  St.  Rep.  730 ; 
2  Dillon  on  Municipal  Corporations,  5  1051; 
Gould  on  Waterways,  §  271.  Another  excep- 
tion to  the  right,  which  is  practically  con- 
verse to  the  foregoing  exception,  is  that  th« 
owner  of  the  land  cannot  interfere  with  the 
flow  of  surface  water  in  a  natural  channel. 
Where  the  water  has  been  accustomed  to 
gather  and  flow  along  a  well-defined  channel, 
where,  by  frequent  running  It  has  worn  or  cut 
into  the  soil,  it  may  not  be  obstructed  to  the 
injury  of  the  dominant  tenement.  Earl  v. 
De  Hart,  12  N.  J.  Eq.  280,  72  Am.  Dec.  395 ; 
L.  R.  &  F.  S.  R.  R.  Co.  v.  Chapman,  39  Ark. 
463,  43  Am  Rep.  280;  Rowe  v.  St.  P.  Ry. 
Co.,  41  Minn.  384,  43  N.  W.  76,  16  Am.  St. 
Rep.  706;  Sinai  v.  L.,  N.  O.  &  T.  R.  R.  Co., 
71  Miss.  552,  14  South.  87;  Jungblum  v.  M. 
N.  U.  &  S.  W.  R.  R.  Co.,  70  Minn.  156,  72 
N.  W.  971 ;  Boyd  v.  Conklin,  54  Mich.  590,  20 
N.  W.  595,  52  Am.  Rep.  831 ;  N.  &  W.  R.  Co. 
v.  Carter,  91  Va.  587,  22  S.  E.  517. 

In  Norfolk  &  Western  R.  R.  Co.  v.  Carter, 
supra,  the  surface  water  on  the  land  of  the 
plaintiff  prior  to  the  building  of  the  road 
escaped  from  it  over  what  is  now  the  right 
of  way  of  the  defendant  railway  company  by 
natural  channels  Into  Clinch  river,  and  the 
flow  was  obstructed  by  the  failure  of  said  de- 
fendant to  construct  the  necessary  channels 
under  its  roadbed,  and  consequently  the  plain- 
tiff was  damaged  by  the  accumulation  of 
water.  In  the  case  of  Jungblum  v.  M.  N.  U. 
&  S.  W.  R.  R.  Co.,  70  Minn.  157,  72  N.  W.  972, 
the  depression  was  the  usual  and  natural 
course  of  channel  along  which  the  surface 
water  was  accustomed  to  flow  before  the 
roadbed  was  constructed  for  a  mile  or  two 
east  of  the  roadbed,  and  the  channel  bears 
marks  of  water  having  flowed  through  it. 
Whether  this  channel  is  a  natural  water- 
course within  the  strict  definition  of  the 
term  we  need  not  determine,  for  the  evidence 
justifies  the  finding  that  it  was  the  natural 
and  usual  channel  for  surface  water,  and  af- 
forded a  reasonable  way  for  the  defendant 
to  construct  a  culvert  for  the  escape  of  the 
surface  water  without  injury  to  any  land- 
owner. In  the  case  of  Boyd  v.  Conklin,  54 
Mich.  583,  20  N.  W.  595,  52  Am.  Rep.  831, 
it  is  said:  "The  narrow  definition  of  water 
courses  as  natural  living  streams,  which  ap- 
pears In  a  few  cases  in  the  United  States,  is 
not  an  ancient  or  universal  definition.  On 
the  contrary,  water  running  in  a  natural  or 
artificial  bed  Is  very  frequently,  if  not  gen- 
erally, so  regarded.  But  names  are  of  small 
importance,  inasmuch  as  the  only  considera- 


tion that  need  be  looked  at  Is  the  character 
and  surroundings  of  the  flowage.  The  fol- 
lowing authorities  recognize  valuable  rights- 
in  water,  and  some  of  them  are  spoken  of  ex- 
pressly as  water  courses  which  are  entirely 
distinct  from  natural  living  streams.  3  Wool- 
rych  on  Waters,  146,  147;  Wright  v.  Wil- 
liams, 1  M.  &  W.  77 ;  Rawstron  v.  Taylor,  11 
Excb.  369;  Broadbent  v.  Ramsbotham,  11 
Exch.  602 ;  Beeston  v.  Weale,  5  El.  &  Bl.  986  ; 
Ivlmey  v.  Stacker,  L  K.  1  Ch.  App.  396; 
Watts  v.  Kelson,  L.  R.  6  Ch.  App.  166 ;  Nut- 
tall  v.  Bracewell,  L.  R.  2  Exch.  1 ;  Holker  v. 
Poritt,  L.  R.  8  Exch.  107 ;  Taylor  v.  Corp.  of 
St.  Helen's,  L.  R.  6  Ch.  DIv.  264 ;  Magor  v» 
Chadwick,  11  Ad.  &  E.  571;  Chad  wick  v. 
Marsden,  L.  R.  Exch.  284.  •  •  •  Whatever 
may  be  the  rights  of  adjoining  proprietors  as 
to  the  use  and  diversion  of  waters,  there  is  no 
right  in  any  one,  by  raising  artificial  obstruc- 
tions, to  flood  his  neighbor's  lands  by  stop- 
ping the  escape  of  water  that  cannot  escape- 
otherwise." 

In  the  case  of  Earl  v.  De  nart,  12  N.  J. 
Eq.  280,  72  Am.  Dec.  395,  a  water  course 
is  defined  to  be  a  channel  or  canal  for  the 
conveyance  of  water,  particularly  in  draining 
lands.  It  may  be  natural,  as  where  It  is  made 
by  the  natural  flow  of  the  water,  caused  by 
the  general  superficies  of  the  surrounding 
land  from  which  the  water  is  collected  into 
one  channel,  or  it  may  be  artificial,  as  in  the 
case  of  a  ditch  or  other  artificial  means  used 
to  divert  the  water  from  its  natural  chan- 
nel, to  carry  it  from  lowlands  from  which  it 
will  not  flow  from  the  consequence  of  the 
surface  of  the  surrounding  land ;  and  if  such 
water  is  regularly  discharged  through  a  well- 
defined  channel,  and  is  the  accustomed  chan- 
nel through  which  it  flows  and  has  flowed 
from  time  immemorial,  it  is  an  ancient  nat- 
ural water  course.  In  the  case  of  Sinai  v. 
L.,  K.  O.  &  T.  Ry.  Co.,  71  Miss.  552,  14  South. 
88,  It  is  said:  "At  the  ancient  common  law 
every  landowner  fought  and  fenced  against 
surface  water  as  suited  his  necessities.  It 
was  a  common  enemy,  with  which  the  land- 
owner dealt  according  to  his  own  pleasure, 
for  his  own  protection ;  but  this  strict  rule 
had  its  origin  when  the  soil  was  used  for 
agricultural  purposes,  In  that  primeval  day 
of  the  law's  birth  and  growth,  and  a  rail- 
road corporation  as  a  landowner  was  un- 
dreamed of.  Now,  with  a  network  of  railway 
lauds  spread  all  over  the  face  of  the  country, 
we  are  called  to  deal.  In  the  application  of 
legal  principles,  with  a  condition  of  affairs 
not  thought  of.  When  every  man  fought  sur- 
face water  to  suit  his  own  fancy,  still  then, 
as  now,  the  rule  was  that  each  must  so  use 
his  own  property  as  not  to  do  unnecessary 
harm  to  another.  Each  proprietor  has  the 
right  to  the  use  and  possession  of  his  own 
soil;  each  has  equality  of  proprietary  rights, 
and  upon  each  Is  imposed  in  organized  soci- 
ety, regulated  by  law  resting  on  mutual  con- 
cession, reciprocal  duties  and  correlative  ob- 
ligations.   No  one,  natural  or  artificial,  has 
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the  absolute  dominion  and  unlimited  control 
•of  his  own  lands.  Blending  these  harmon- 
>  ious  rules  of  the  common  law,  and  adopting 

them  in  their  flexibility  to  the  new  order  of 
society,  we  shall  do  no  violence  to  either 
while  we  apply  both  to  the  case  in  hand." 
In  the  case  of  Town  v.  Mo.  Pac.  Ry.  Co.,  50 
Neb.  771,  70  N.  W.  403,  the  facts  were  as 
follows:  "A  body  of  land— the  plaintiff  says 
about  a  section  (640  acres),  one  witness  says 
a  half  section,  and  others  fix  it  at  200  or  300 
acres— within  the  corporate  limits  of  the  city 
of  Lincoln,  including  some  of  the  improved 
portions  of  the  city,  and  all  platted  or  laid 
out  In  lots  and  blocks,  etc.,  on  a  lot  on  which 
was  the  plaintiff's  place  of  business,  has  such 
a  surface  conformation  or  is  sloped  so  that,  In 
time  of  rains  or  melting  of  snows,  any  wa- 
ters caused  thereby  flow  toward  and  come 
toother  in  a  body  at  a  place  in  what  wit- 
nesses called  a  'draw,'  others  a  'depression  in 
the  prairie,'  and  others  a  'channel'  or  'water- 
way,' having  its  course  near  the  store  of 
plaintiff,  and  in  or  directly  across  which  an 
embankment  was  made  by  or  for  the  railway 
company,  and  which  stopped  the  flowage  of 
waters  in  the  channel.  The  company  made  a 
culvert  by  placing  at  the  base  of  the  embank- 
ment, in  the  course  of  which  the  surface 
waters  had  apparently  taken  their  flow,  a 
tile  of  the  required  length,  and  of  an  Internal 
diameter  of  24  Inches."  The  jury  found  from 
the  foregoing  state  of  facts  that  the  "de- 
pression" In  the  land  complained  of  was  a 
water  course  or  natural  channel,  with  banks 
clearly  defined;  and  the  undisputed  proof 
was  that  the  water  was  surface  water,  and 
the  verdict  of  the  jury  was  sustained. 

If  the  water,  whether  surface  water  or  not, 
had  been  accustomed  to  gather  and  flow 
along  a  well-defined  channel,  although  said 
channel  may  have  been  cut  or  worn  into  the 
soil  by  the  frequent  running  or  flowing  of 
such  surface  water,  yet  the  same  could  not 
be  obstructed  by  the  railway  company;  but 
it  was  the  duty  of  said  railway  company,  in 
the  construction  of  its  said  road,  to  reason- 
ably provide  sufficient  drainage  and  an  out- 
let to  carry  off  such  water  as  might  be  rea- 
sonably expected  to  flow  along  said  channel 
and  through  such  drainage  outlet,  but,  how- 
ever, In  such  a  manner  to  do  no  wrong  to  the 
servient  tenement — In  other  words,  to  provide 
the  outlet  as  near  as  reasonably  practicable, 
so  as  to  force  the  water  off  the  servient  tene- 
ment in  like  manner  and  in  the  same  chan- 
nel or  place  as  It  flowed  prior  to  the  con- 
struction of  said  embankment.  From  the 
foregoing  it  is  evident  that  neither  was  the 
verdict  contrary  to  the  law  nor  was  the  de- 
fendant below  entitled  to  a  peremptory  in- 
struction of  its  favor. 

This  brings  us  to  the  third  assignment  of 
error,  10  the  effect  that  the  court  erred  in 
its  instructions  defining  a  water  course. 
Said  Instruction  was  In  words  and  figures  as 
follows:  "The  jury  are  instructed  that  the 
word  'water  course,'  as  used  In  the  statute 


quoted  in  instruction  No.  3,  means  such  a 
course  as  that  where  the  natural  conforma- 
tion of  the  surrounding  country  necessarily 
collects  therein  so  large  a  quantity  of  water, 
after  heavy  rain  or  after  the  melting  of 
large  bodies  of  snow,  as  to  require  an  outlet 
to  some  common  reservoir,  and  when  such 
water  Is  regularly  discharged  through  a  well- 
defined  channel  which  the  force  of  the  water 
has  made  for  Itself  and  which  is  the  accus- 
tomed channel  through  which  it  flows  and 
has  ever  flowed."  The  plaintiff  In  error  has 
no  ground  to  complain  of  the  same.  It  was 
sufficiently  favorable  to  it.  Town  v.  Mo.  Pac. 
Ry.  Co.,  50  Neb.  771,  70  N.  W.  402;  Boyd  v. 
Conklin,  54  Mich.  583,  20  N.  W.  595,  52  Am. 
Rep.  831,  aud  authorities  therein  cited; 
Jungblum  v.  M.  N.  U.  &  S.  W.  R.  R.  Co.,  70 
Minn.  157,  72  N.  W.  971;  N.  &  W.  R  R.  Co. 
v.  Carter,  91  Va.  583,  22  S.  E.  517;  Earl  v. 
De  Hart,  12  N.  J.  Eq.  280,  72  Am.  Dec.  395; 
Sinai  v.  L.,  N.  O.  &  T.  Ry.  Co.,  71  Miss.  552, 
14  South.  87. 

In  the  same  assignment  of  error  plaintiff 
complains  of  the  following  instruction:  "The 
jury  are  instructed  that,  if  they  find  from 
the  evidence  that  the  waterway  through 
which  plaintiff's  land  drains  a  large  area  of 
the  surrounding  country,  about  3  to  3% 
miles  long,  and  1  to  2  miles  in  width,  and 
carries  off,  after  heavy  rains  In  its  channel, 
large  volumes  of  water,  and  that  the  drain- 
age of  the  surrounding  country  is  such  as  to 
cause  rain  falling  thereon  to  run  off  very 
rapidly  and  accumulate  In  the  waterway 
across  plaintiff's  land,  which  waterway  Is 
well  defined  and  the  accustomed  channel 
through  which  such  water  flows,  and  so 
marked  as  to  present  on  casual  glance  to 
every  one  the  unmistakable  evidence  of  the 
frequent  action  of  running  water,  such  wa- 
terway Is  a  water  course  within  the  meaning 
of  the  statute  quoted  In  paragraph  3  of  these 
Instructions."  For  the  same  reason,  and  un- 
der the  same  authorities,  the  plaintiff  in  er- 
ror has  no  just  ground  for  complaint. 

The  fourth  assignment  of  error  is  unsup- 
ported by  the  record. 

It  is  further  contended  in  the  fifth  assign- 
ment of  error  that  the  court  erred  in  direct- 
ing the  consideration  of  the  jury  to  overflow 
subsequent  to  the  alleged  overflow  of  Sep- 
tember, 1902.  There  is  nothing  in  the  charge 
of  the  court  submitting  any  issue  as  to  any 
overflow  subsequent  to  the  date  alleged  In 
the  petition.  There  was  testimony,  however, 
|  Introduced  on  the  part  of  the  plaintiff  as  to 
subsequent  overflows,  that  was  competent. 
Just  as  It  was  competent  to  introduce  testi- 
mony as  to  whether  or  not  there  had  been 
overflows  of  such  land  prior  to  the  date  of 
the  construction  of  the  embankment,  in  order 
that  the  Jury  might  determine  whether  or  not 
the  overflow  was  the  primary  cause  of  the 
construction  of  the  embankment,  so  it  is  In 
like  manner  competent  to  make  proof  as  to 
subsequent  overflows,  In  order  that  the  Jury 
might  determine  as  to  whether  or  not  the  de- 


Digitized  by 


7G2 


08  PACIFIC  REPORTER. 


(N.M. 


fendant  had  exercised  reasonable  care  In  pro- 
viding outlets  to  carry  off  water  that  might 
accumulate  In  said  water  course. 

The  seventh,  eighth,  and  ninth  assignments 
of  error  are  without  merit. 

Let  the  cause  be  affirmed.  All  the  Jus- 
tices concurring. 


(14  N.iyt.  362) 

DE  BERGERE  et  al.  v.  CHAVES  et  al. 
(Supreme  Court  of  New  Mexico.  Jan.  14. 1908.) 

1.  Tenancy  in  Common— Action  by  Co-Ten- 
ant. 

Tenants  in  common  need  not  join  in  a  suit 
in  ejectment  to  recover  possession  of  lands,  al- 
though they  may  do  bo  if  they  so  desire. 

[Ed.  Note— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Tenancy  in  Common,  §8  143-150.] 

2.  Same— Recoveby  in  Ejectment. 

A  tenant  in  common  may  sue  separately  in 
ejectment,  and,  if  the  defendant  shows  no  title, 
he  is  entitled  to  recover  possession  of  the  entire 
estate,  in  subordination,  however,  to  the  rights 
of  his  co-tenants. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Tenancy  in  Common,  ffi  143-150.] 

3.  Same. 

The  case  of  Neher  v.  Armijo.  9  N.  M.  325. 
54  Pac.  230,  is  reversed  so  far  as  it  holds  that, 
if  a  tenant  in  common  sues  alone  in  ejectment, 
he  can  recover  only  his  own  interest  in  the 
estate. 

4.  Deeds  —  Wiiat    Constitute  — Executory 
Contracts. 

In  the  case  at  bar  the  paper  relied  on  is 
not  a  deed,  but  is  an  executory  contract,  for 
the  giving  of  a  deed  to  the  Galisteo  ranch,  by 
Manuel  A.  Otero,  to  Jesus  M.  Sena  y  Baca, 
upon  the  approval  of  the  Bartolome  Baca 
grant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Deeds,  8  6.] 

5.  Adverse  Possession— When  Limitations 
Run. 

The  instrument  in  writing  under  which 
Jesus  M.  Sena  y  Baca  took  possession  of  the 
Galisteo  ranch,  being  an  executory  contract,  the 
statute  of  limitations,  under  which  title  by  ad- 
verse possession  might  be  gained,  would  not  be- 
gin to  run  until  Sena  y  Baca,  or  those  claiming 
under  him,  distinctly  and  unequivocally  repudi- 
ated the  title  of  Manuel  A.  Otero  to  the  Galis- 
teo ranch. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  §§  343,  344.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Santa  F6 
County;  before  Justice  Edward  A.  Mann. 

Action  by  Elolsa  Luna  de  Bergere  and  oth- 
ers against  Luciano  Chaves  and  others 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal. Affirmed. 

This  Is  a  suit  in  ejectment,  brought  by  the 
plaintiffs,  to  recover  the  possession  of  a  cer- 
tain tract  of  land  situated  in  Santa  Fe  coun- 
ty, N.  M.,  and  known  as  the  "Galisteo  Ranch." 
A  jury  was  waived  and  the  evidence  in  the 
case  was  taken  by  Dion.  John  R.  McFle, 
judge  of  the  First  Judicial  district  court  of 
the  territory  of  New  Mexico,  but  on  March 
3,  A.  D.  1900,  the  said  judge  disqualified  him- 
self, and  by  consent  of  all  the  parties  the 
cause  was  referred  to  the  honorable  Edward 
A.  Mann,  associate  justice  of  the  Supreme 


Court  of  this  territory,  who  heard  the  argu- 
ments and  rendered  a  Judgment  in  the  case. 
It  will  be  unnecessary  to  trace  the  title  to 
the  Galisteo  ranch  back  of  June  22,  1878,  at 
which  time  the  title  to  the  canon  was  in 
Manuel  Antonio  Otero,  as  all  of  the  parties 
to  this  controversy  trace  their  claims  to  him 
as  the  common  source.  On  June  22.  1878, 
Manuel  A.  Otero  and  one  Jesus  M.  Sena  y 
Baca  entered  into  a  contract  or  agreement, 
written  In  Spanish,  a  translation  of  which 
reads  as  follows,  to  wit:  "Know  all  men 
by  these  presents,  that  I,  the  undersigned, 
Manuel  Antonio  Otero,  resident  of  the  coun- 
ty of  Valencia,  in  the  Territory  of  New 
Mexico,  for  consideration,  have  sold  and 
transferred  In  favor  of  Jesus  M.  Sena  y  Baca 
and  Agapita  Ortiz,  bis  wife,  a  ranch  known 
as  the  ranch  of  Galisteo,  which  is  situated 
in  the  county  of  Santa  F6  and  territory 
aforesaid,  known  as  the  ranch  which  was 
formerly  of  the  deceased  Don  Miguel  E.  Pino, 
and  that  I  will  give  and  execute  the  docu- 
ments of  conveyance  of  the  said  ranch  !n 
favor  of  Jesus  M.  Sena  y  Baca  and  Agapita 
Ortiz,  aa  soon  as  there  shall  be  adjudicated 
and  approved  by  the  Surveyor  General  the 
grant  of  Bartolome  Baca  of  a  tract  which 
was  ceded  to  him  by  the  Governor  Melgarez 
In  the  year  1819,  and  the  which  is  situate 
in  the  county  of  Valencia  in  the  territory  of 
New  Mexico,  and,  furthermore,  they  will 
take  possession  of  the  aforesaid  ranch  and 
will  have  and  enjoy  all  the  products  of  the 
same  until  the  proper  documents  may  be 
executed,  and  in  conformity  with  the  above 
stated;  and  the  said  Jesus  M.  Sena  y  Baca 
so  agrees  and  has  signed  here  jointly  with 
me.  In  witness  whereof,  we  sign  the  present 
In  La  Constancia,  county  of  Valencia,  this 
22d  day  of  June,  A.  D.  1878.  Manuel  A. 
Otero.  Jesus  M.  Sena  y  Baca."  Under  this 
contract  or  agreement  Sena  y  Baca  went  In- 
to possession  of  the  lands  In  controversy, 
and  so  remained  until  his  death  in  the  year 
1885,  when  his  rights  descended  to  his  widow, 
who  continued  In  possession  until  July  10. 
1888,  when  she  quitclaimed  her  rights  in  it 
to  one  Jesse  D.  Rumberg,  and  at  the  same 
time  delivered  to  him  the  original  contract  or 
agreement  between  her  husband  and  Otero, 
both  of  which  instruments  Rumberg  had 
placed  of  record.  Rumberg  continued  in  pos- 
session of  the  property  until  July  18,  1889, 
when  he  quitclaimed  the  same  to  Jose  de  la 
Cruz  Chaves,  and  from  Jose  de  la  Cruz 
Chaves  the  property  came  into  the  posses- 
sion of  his  heirs  at  law,  the  defendants  here- 
in. The  contract  or  agreement  between  Sena 
y  Baca  and  Otero,  and  which  is  set  out 
above,  was  handed  over  to  the  several  oc- 
cupants of  the  property,  and  was  introduced 
in  evidence  on  the  trial  of  this  case.  Indeed, 
the  contract  or  agreement  seems  to  have 
been  executed  In  duplicate,  as  both  the  plain- 
tiffs and  defendants  have  one,  which  are 
identical,  except  that  the  one  held  by  the 
defendants  has  certain  Interlineations  hi  it 
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setting  out  a  consideration  of  $1,000  for  the 
alleged  sale.  During  all  of  the  time  that 
the  property  was  in  the  possession  of  Sena  y 
Baea  and  bis  privies  their  possession  was 
continuous.  They  farmed  the  land,  made 
certain  improvements  on  it  by  building  fences 
and  acequias,  have  received  rentals  for  parts 
of  it  which  was  farmed  on  shares,  and  have 
exercised  all  of  the  control  over  the  property 
which  its  owner  might  do.  The  evidence  dis- 
closes that  Manuel  Antonio  Otero  attempted 
to  get  the  Bartolome  Baea  grant,  approved 
by  the  Surveyor  General  of  New  Mexico,  but 
that  official  made  an  unfavorable  report  on 
the  validity  of  the  grant,  and  recommended 
that  it  be  rejected,  but  before  Congress  took 
any  action  on  this  report  of  the  Surveyor 
General  the  Court  of  Private  Land  Claims 
was  created,  and  empowered  to  adjudicate 
and  determine  the  validity  of  laud  grants 
made  by  the  governments  of  Spain  and  Mexi- 
co in  New  Mexico  and  other  territories.  The 
Oteros  prosecuted  their  claim  for  the  con- 
firmation of  the  Bartolome  Baca  grant  be- 
fore the  Court  of  Private  Land  Claims,  and 
secured  a  favorable  decision  from  that  court, 
for  a  part  of  the  grant,  but  on  appeal  the 
Supreme  Court  of  the  United  States  in  1897 
finally  rejected  the  grant.  After  the  creation 
of  the  Court  of  Private  Land  Claims  the 
successors  of  Sena  y  Baca  brought  a  proceed- 
ing in  such  court  for  the  confirmation  of  the 
Galistco  grant,  and  succeeded  in  getting  that 
part  of  it  known  as  the  "Gallsteo  Ranch," 
the  property  In  controversy,  confirmed.  On 
April  3,  1001,  after  the  final  rejection  of  the 
Bartolome  Baca  grant,  the  plaintiffs  herein, 
as  heirs  of  Manuel  Antonio  Otero,  brought 
this  suit  to  recover  the  possession  of  the 
Gallsteo  ranch.  Judgment  was  finally  enter- 
ed by  the  learned  judge  below  in  favor  of 
the  plaintiffs,  aud,  from  such  judgment,  the 
defendants  appealed  to  this  court. 

A.  B.  Renehan,  for  appellants.  T.  B.  Ca- 
tron and  Robert  C.  Gortner,  for  appellees. 

MILLS,  C.  J.  (after  stating  the  facts  as 
above).  It  is  evident  from  an  examination 
of  the  record  that  this  case  was  ably  con- 
tested by  the  attorneys  for  both  the  plain- 
tiffs and  the  defendants,  and  that  every  ef- 
fort was  used  to  secure  and  present  to  the 
trial  court  all  of  the  evidence  which  minds 
trained  in  the  subtlety  of  legal  procedure 
by  many  years  of  active  practice  before  the 
courts  believed  would  be  useful  to  the  re- 
spective sides  which  they  represented  in  the 
controversy  now  before  us. 

The  questions  discussed  by  counsel  in  their 
briefs  are  numerous  and  involve  complicated 
points  of  law,  but  in  our  opinion  the  real 
questions  on  which  this  case  must  finally  be 
decided  can  be  compressed  into  a  small  com- 
pass, by  brushing  to  one  side  what  under  our 
opinion  of  this  case  are  collateral  and  com- 
paratively unimportant  matters,  many  of 


which  are  elaborately  argued  in  the  briefs 
submitted  to  us  by  counsel.  We  will  en- 
deavor to  dispose  of  this  case  along  these 
lines. 

1.  We  do  not  consider  as  well  taken  the 
contention  of  the  appellants  that  the  plain- 
tiffs below  could  not  maintain  this  suit  with- 
out joining  their  tenants  in  common  as  par- 
ties. No  provision  of  our  laws,  so  far  as  we 
are  aware,  requires  that  all  of  the  tenants  In 
common  should  join  in  a  suit  to  recover  pos- 
session of  real  property.  In  fact,  this  court 
has  held  in  Neher  v.  Armljo,  0  N.  M.  325, 
54  Pac.  23G:  "Defendant  Insists  that  these 
plaintiffs  as  tenants  in  common  could  not  be 
joined  as  parties  plaintiff,  and  their  having 
so  joined  is  fatal  to  their  case.  We  do  not 
interpret  the  law  to  be  as  defendant  con- 
tends, but  believe  the  better  rule  to  be  that 
tenants  in  common  may  Join  In  ejectment 
and  recover  the  whole  property  demanded  as 
held  by  them  in  common,  or  they  may  sue 
separately  and  recover  each  one  only  his 
whole  interest."  The  opinion  in  the  Neher 
v.  Armijo  Case,  that  tenants  In  common  may 
join  in  an  ejectment  case  and  "recover  the 
whole  property  demanded  so  held  by  them 
in  common  or  they  may  sue  separately  and 
recover,"  is  we  think  correct,  but  we  think 
that  that  case  Is  incorrect  in  limiting  such 
recovery  In  case  a  suit  is  brought  by  one  of 
several  tenants  in  common  to  "each  one 
only  his  whole  interest,"  and  to  that  extent 
the  case  of  Neher  v.  Armljo  is  reversed.  We 
think  the  true  rule  to  be  that  a  tenant  In 
common  may  sue  separately  In  ejectment, 
and  that,  if  the  defendant  shows  no  title,  he 
is  entitled  to  recover  possession  of  the  en- 
tire estate,  "in  subordination,  however,  to  the 
rights  of  his  co-tenants."  As  is  well  said  in 
Hardy  v.  Johnson,  1  Wall.  (U.  S.)  371,  17  L. 
Ed.  502:  "The  action  of  ejectment  deter- 
mines no  rights  but  those  of  present  posses- 
sion; and  that  one  tenant  In  common  has 
such  right  as  against  all  parties  but  his  co- 
tenants,  or  persons  holding  under  them,  is 
not  questioned."  That  a  tenant  in  common 
may  sue  without  joining  the  other  tenants 
in  common  is  also  held  as  late  as  1888,  when 
the  Supreme  Court  of  the  United  States 
quotes  approvingly  from  Davis  v.  Coblens, 
12  D.  C.  App.  51,  01,  as  follows,  to  wit:  "The 
original  rule  at  common  law  was  that  ten- 
ants in  common  could  only  sue  separately, 
because  they  were  sepa^ate^y  seized,  and 
there  was  no  privity  of  estate  between  them. 
Mobley  v.  Bruner,  59  Pa.  481,  98  Am.  Dec. 
360;  Corbin  v.  Cannon.  31  Miss.  570,  572; 
May  v.  Slade,  24  Tex.  205,  207;  4  Kent  Com. 
308.  *  *  *  The  practice  soon  became 
general,  however,  in  the  United  States  to  per- 
mit them  to  sue  either  Jointly  or  severally  as 
they  might  elect.  7  Ency.  P.  &  P.  316,  and 
cases  cited.  This  seems  to  have  been  the 
practice  in  the  District  of  Columbia,  and,  so 
far  as  we  are  advised,  has  never  been  ques- 
tioned.  Tenants  In  common  may  Join  In  an 
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action  if  they  prefer  to  do  so,  but  it  is  with 
the  risk  of  the  failure  of  all  if  one  of  them 
fail  to  make  out  a  title  or  right  to  possession." 
And  the  Supreme  Court  adds  to  this  quota- 
tion the  words:  "These  remarks  express  the 
rule  correctly."  Davis  v.  Coblens,  174  U.  S. 
719,  19  Sup.  Ct.  832,  43  L.  Ed.  1147.  The 
law  is  also  laid  down  In  15  Cyc.  8  to  be  that 
it  is  not  necessary  that  all  the  tenants  in 
common  should  unite  in  the  action,  although 
they  may  join  In  it  for  their  common  estate. 

2.  We  will  now  consider  the  agreement  in 
writing  signed  by  Otero  and  Sena  y  Baca,  on 
which  this  controversy  is  largely  based,  to 
determine  whether  it  is  a  deed  or  an  agree- 
ment to  convey,  for  the  decision  of  this  point 
is  of  vital  Importance  to  the  parties  to  this 
case.  From  the  standpoint  of  performance 
contracts  have  been  divided  into  two  classes 
— executed  and  executory.  "A  contract  is  ex- 
ecuted where  everything  that  was  to  be  done 
is  done,  and  nothing  remains  to  be  done.  A 
grant  actually  made  is  within  this  category. 
Such  a  contract  requires  no  consideration  to 
support  it  A  gift  consummated  is  as  valid 
in  law  as  anything  else.  Dartmouth  College 
v.  Woodward,  4  Wheat.  (U.  S.)  518,  4  L.  Ed. 
029.  An  executory  contract  is  one  where  it 
is  stipulated  by  the  agreement  of  minds  upon 
a  sufficient  consideration  that  something  is  to 
be  done  or  not  to  be  done  by  one  or  both  of 
the  parties.  Only  a  slight  consideration  is 
necessary.  Pillans  v.  Van  Mierop,  3  Burr, 
1063;  Forth  v.  Stanton,  1  Saund.  210,  note 
2,  and  the  cases  there  cited."  Farrington 
v.  Tennessee,  95  U.  S.  679,  24  L.  Ed.  558. 
An  examination  of  the  contract  or  agreement 
entered  into  between  Otero  and  Sena  y  Baca, 
and  which  is  set  out  In  full  in  the  statement 
of  facts  preceding  this  opinion,  convinces  us 
that  It  was  an  executory  contract  (although 
it  contains  words  of  present  purchase  and 
sale),  for  the  conveyance  of  the  Galisteo 
ranch  by  Otero  to  Sena  y  Baca  depends  upon 
the  happening  of  a  certain  contingency,  viz., 
the  adjudication  and  approval  of  the  Bartol- 
ome  Baca  grant.  The  wording  of  the  con- 
tract provided  that  Sena  y  Baca  could  take 
possession  of  the  Galisteo  ranch  and  enjoy 
the  products  of  the  same  until  the  proper 
documents  were  executed  to  convey  the  title 
to  him,  which  documents  were  to  be  executed 
on  the  favorable  adjudication  and  approval 
(confirmation)  of  the  Bartolome  Baca  grant 
The  wording  of  the  agreement  is  unequivocal 
and  plain  that  the  deed  of  conveyance  to  the 
Galisteo  ranch  was  to  be  made  when  the 
Bartolome  Baca  grant  was  favorably  adju- 
dicated and  approved.  Nor  can  it  be  con- 
tended that  the  contract  of  June  22,  1878, 
was  a  deed,  for  it  is  signed  by  both  Otero 
and  Sena  y  Baca,  and  not  alone  by  Otero,  the 
then  owner  of  the  Galisteo  ranch.  If  the  in- 
strument in  question  had  been  signed  by 
Otero  alone,  there  would  have  been  more 
force  than  now  exists  in  the  contention  of  the 
appellants  that  it  was  a  deed  transferring 


the  title  to  real  estate,  rather  than  a  mere 
agreement  to  execute  deeds  to  convey  on  the 
happening  of  certain  events.  Another  thing 
which  leads  us  to  conclude  that  the  writing 
was  an  executory  contract,  and  not  a  deed,  is 
that  it  Is  not  acknowledged  before  any  officer 
having  the  power  to  take  acknowledgments  to 
dpeds.  nor  before  any  one,  and  as  long  ago  as 
1852  our  Legislature  passed  an  act  which  was 
approved  on  January  12th  of  that  year  which 
provided  in  section  5  that  "every  instrument  in 
writing  by  which  real  estate  Is  transferred  or 
affected,  in  law  or  equity,  shall  be  acknowl- 
edged and  certified  to  in  the  manner  herein- 
after prescribed."  Laws  1851-52,  p.  374.  Sec- 
tion 6  of  the  same  act  sets  out  the  officers 
before  whom  such  acknowledgments  might 
be  taken.  This  law  was  in  force  at  the  time 
of  the  signing  of  the  agreement  or  contract 
on  June  22,  1878,  and  must  have  been  known 
to  the  parties  who  signed  it,  for  the  evidence 
discloses  that  one  of  them  at  least  was  a  man 
of  affairs,  and  one  who  was  familiar  with 
the  working  of  the  legislative  bodies  of  the 
territory.  In  arriving  at  a  conclusion  as  to 
whether  or  not  the  writing  which  Is  the  basis 
of  this  controversy  Is  a  deed  or  contract,  we 
must  consider  It  as  an  entirety.  We  cannot 
pick  out  a  few  words  or  a  line  here  and  there, 
and  determine  from  them  what  It  is.  As  the 
Supreme  Court  of  the  United  States  says: 
"We  agree  generally  that  although  there  are 
words  of  conveyance  in  prasenti  In  a  con- 
tract for  the  purchase  and  sale  of  lands,  still, 
if  from  the  whole  instrument  it  Is  manifest 
that  further  conveyances  were  contemplated 
by  the  parties,  it  will  be  considered  an  agree- 
ment to  convey,  and  not  a  conveyance.  The 
whole  question  Is  one  of  Intention  to  be  gath- 
ered from  the  Instrument  Itself.  Jackson  v. 
Moncrief,  6  Wend.  (N.  Y.)  26;  Ogden  v. 
Brown,  33  Pa.  247;  Phillips  v.  Swank,  120  Pa. 
76,  13  Atl.  712,  6  Am.  St.  Rep.  691;  Williams 
v.  Paine,  169  U.  S.  55,  18  Sup.  Ct  279,  42  L. 
Ed.  658."  We  have  gone  over  the  written 
instrument  dated  June  22,  1878,  very  care- 
fully, and  have  come  to  the  conclusion  that 
it  is  not  and  was  not  Intended  to  be  a  deed 
for  the  conveyance  of  the  Galisteo  ranch,  but 
that  It  was  an  executory  contract,  by  the 
terms  of  which  a  deed  for  its  conveyance  was 
to  be  delivered  by  Manuel  Antonio  Otero  to 
Jesus  Sena  y  Baca,  on  the  favorable  adjudi- 
cation and  confirmation  of  the  Bartolome 
Baca  grant  As  the  Bartolome  Baca  grant 
was  finally  rejected  by  the  Supreme  Court 
of  the  United  States,  no  necessity  arose  for 
Otero  or  his  heirs  to  give  deeds  of  convey- 
ance for  the  Galisteo  ranch. 

3.  Holding  that  the  instrument  in  writing 
under  which  Sena  y  Baca  took  possession  of 
the  Galisteo  ranch  and  held  the  same  was 
an  executory  contract,  we  must  determine 
the  nature  of  the  possession  of  the  said  ranch 
by  Sena  y  Baca  and  his  successors  In  title, 
with  the  view  of  determining  whether  or  not 
title  has  been  acquired  by  adverse  possession. 
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The  evidence  In  this  case  discloses  that  Sena 
7  Baca  In  obtaining  the  confirmation  of  the 
Gallateo  grant  deralgned  his  title  through 
Manuel  Antonio  Otero  by  virtue  of  the  ex- 
ecutory contract,  and  thus  recognized  the  ti- 
tle of  bis  vendor  to  the  premises.  No  claim 
was  made  by  the  defendants  that  their  title 
arose  from  any  other  source.  Sena  y  Baca 
then  entered  Into  the  possession  of  the  lands 
In  controversy  by  virtue  of  the  contract,  and 
with  the  permission  of  Manuel  Antonio  Otero, 
and  it  is  generally  held  that  a  possession  by 
permission  or  license  from  the  owner  Is  not 
adverse  and  cannot  ripen  into  title,  no  mat- 
ter how  long  continued  or  however  exclusive 
It  may  be.  1  Cyc.  1030,  and  cases  cited  in 
note  66,  from  27  states,  and  from  England, 
Canada,  and  the  Supreme  Court  of  the  Unit- 
ed States,  The  possession  of  the  occupant 
under  such  circumstances  Is  considered  as 
the  possession  of  him  upon  whose  pleasure 
It  continues.  Pulaski  County  v.  State,  42 
Ark.  118,  and  again  in  1  Cyc.  1044,  the  rule 
Is  stated  to  be,  and  many  cases  are  cited  In 
Its  support,  that,  "where  one  enters  into  and 
holds  possession  of  binds  under  an  executory 
contract  of  purchase  or  bond  for  title,  the  en- 
try and  possession  are  In  subordination  to 
the  title  of  the  vendor  until  payment  or  per- 
formance of  all  the  conditions  by  the  vendee, 
or  until  the  vendee  has  distinctly  and  un- 
equivocally repudiated  the  title  of  his  vendor, 
which  repudiation  Is  brought  expressly  or  by 
legal  implication  to  the  vendor's  knowledge." 
The  reason  for  this  rule  forbidding  a  person 
who  has  gone  Into  possession  under  a  con- 
tract to  purchase  is  the  injustice  of  allowing 
a  person  who  has  obtained  possession  by  ad- 
mitting title  of  another,  to  enjoy  that  title, 
and.  In  case  of  failure  of  proof  of  It,  hold  the 
premises  himself.  Howard  v.  McKenzie,  54 
Tex.  171;  Kirk  v.  Taylor,  8  B.  Mon.  (Ky.) 
262;  McKelvaln  v.  Allen,  58  Tex.  388;  Clouse 
t.  Elliott,  71  Ind.  802.  The  evidence  In  this 
case  nowhere  discloses  that  Sena  y  Baca,  or 
bis  assigns,  ever  distinctly  and  unequivocally 
repudiated  the  title  of  Manuel  Antonio  Otero. 
When  Sena  y  Baca  disposed  of  whatever  title 
he  had  In  the  Oalisteo  ranch  to  Romberg,  he 
did  so  by  a  quitclaim  deed,  and  handed  Rum- 
berg  the  executory  contract  which  he  had  in 
his  possession,  and  this  contract  appears  to 
have  always  been  given  to  the  occupants  of 
the  real  estate  In  controversy  down  to  the 
present  day,  for  we  find  it  in  the  possession 
of  the  defendants  when  this  suit  Is  brought, 
and  It  la  Introduced  by  them  In  evidence  to 
support  their  claim  that  they  own  the  prop- 
erty in  fee. 

We  are  aware  that  many  points  are  raised 
In  the  briefs  of  both  appellants  and  the  ap- 
pellees which  we  have  not  discussed ;  but,  as 
before  stated,  under  the  view  which  we  have 
taken  of  this  case,  we  do  not  think  that  It  is 
Decease  ry  for  us  to  discuss  or  determine  them, 
and  we  therefore  refrain  from  so  doing,  al- 
though we  have  read  and  considered  them 
with  much  care. 


Finding  no  reversible  error  In  the  judg- 
ment of  the  court  below,  the  same  Is  there- 
fore affirmed;  and  it  la  so  ordered. 

POPE,  PARKER,  and  ABBOTT,  JJ.,  con- 
cur. McFIB,  J.,  having  heard  a  part  of  thia 
case  below,  and  MANN,  J.,  having  decided  the 
case  below,  took  no  part  in  thia  decision. 


(13  Idaho,  662) 

VALLEY  LUMBER  &  MFG.  CO.  v.  DRIES- 
SEL  et  at 

(Supreme  Court  of  Idaho.  Dec  7.  1907.  On 
Rehearing,  Jan.  22,  1908.) 

1.  Mechanics'  Lienb  — Time  fob  Ftxjho  — 
Separate  Contracts— Knowledge  bt  Sub- 
contractor. 

D.  contracted  with  M.  to  construct  a  dwell- 
ing house,  and  M.  contracted  with  the  V.  L. 
Company  to  furnish  the  material,  which  it  did, 
and  M.  completed  the  dwelling  on  the  16th  day 
of  January,  1905.  Thereafter,  on  the  13th  day 
of  March,  1905.  D.  contracted  with  M.  to  erect 
a  porch  to  said  dwelling,  and  M.  on  that  day 
ordered  lumber  for  said  porch  from  the  V.  ii 
Company,  which  was  furnished  by  them,  the  last 
of  it  being  furnished  on  the  15th  of  March, 
1905.  Thereafter,  on  the  11th  day  of  May, 
1905,  the  V.  L.  Company  filed  its  material- 
man's lien  on  said  premises.  Held,  that  the 
erection  of  the  dwelling  and  the  porch  was  done 
under  separate  contracts,  but  it  is  not  shown 
by  the  evidence  that  the  V.  L.  Company  had  no- 
tice or  knowledge  that  said  dwelling  and  porch 
were  erected  under  separate  contracts,  and  for 
that  reason  held  that  the  V.  L.  Company's  lien 
was  filed  in  time. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  84,  Mechanics'  Liens,  I  203.] 

2.  Sake. 

A  materialman  who  furnishes  material  for 
the  erection  of  a  building  under  two  separate 
contracts,  and  has  knowledge  of  such  contracts, 
cannot  tack  one  contract  to  the  other  by  filing 
his  claim  of  lien  within  the  required  time  from 
the  date  of  furnishing  material  pursuant  to  one 
of  the  contracts. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  84,  Mechanics'  liens,  ||  202,  208.] 

8.  Same. 

The  time  for  filing  a  lien  cannot  be  ex- 
tended by  furnishing  on  a  new  contract  or  re- 
quest additional  articles,  and  adding  them  to  a 
completed  account  and  statement  of  material 
furnished. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  34,  Mechanics'  Liens,  U  202,  203.] 

4.  Sake. 

Where  materials  are  furnished  for  the  same 
building  or  Improvement  in  installments  and  at 
intervals,  and  the  parties  intend  them  to  be  in- 
cluded in  one  account  and  settlement  the  entire 
account  will  be  treated  as  a  continuous  and 
connected  transaction,  and  the  time  in  which  to 
file  the  lien  begins  to  run  from  the  date  of  the 
last  item  of  the  account 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  84,  Mechanics'  Liens,  ft  200-203.] 

5.  cobpobations  —  actions  —  pleading  — 
Foreign  Corporation  —  Compliance  with 
Law— Waiver  of  Objection. 

Under  the  laws  of  this  state,  a  foreign  cor- 
poration, in  order  to  maintain  an  action  in  the 
courts  of  this  state,  must  allege  a  compliance 
with  the  Constitution  and  statutes  In  regard 
to  designating  an  arent  upon  whom  service  of 
process  may  be  had,  and  in  filing  its  articles 
of  incorporation  as  required  by  law,  and  a  com- 
plaint by  such  corporation  that  faila  to  allege 
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such  facts  is  subject  to  demurrer.  However,  the 
defendant  will  waive  the  question  of  noncom- 
pliance if  he  fails  to  raise  the  same  by  demur- 
rer or  answer,  and  cannot  raise  it  for  the  first 
time  in  the  appellate  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  S  2647.] 

6.  Same. 

The  case  of  Kate  v.  Herrick.  12  Idaho.  1, 
86  Pac.  873,  cited  and  approved. 

7.  Pleading  —  Demurrer  —  Grounds  of  — 
Statement. 

Section  4174,  Rev,  St.  1887,  provides  that 
a  defendant  may  demur  to  the  complaint  on 
seven  separate  and  distinct  grounds,  the  second 
being  "that  plaintiff  has  no  legal  capacity  to 
sue" ;  and  the  sixth  is  "that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action."  The  clear  intent  of  the  provisions 
of  that  section  is,  if  one  desires  to  demur  to  a 
complaint  on  the  ground  that  the  plaintiff  has 
no  legal  capacity  to  sue,  he  must  so  state  in  bis 
demurrer,  and  cannot  raise  the  question  of  the 
legal  capacity  of  the  plaintiff  to  sue  on  the 
ground  that  the  complaint  does  not  state  a  cause 
of  action. 

8.  Same. 

A  cause  of  action  may  exist  in  favor  of  a 
corporation  or  person  who  has  not  the  capacity 
to  sue,  and  an  action  brought  by  such  person  or 
corporation  on  a  complaint  alleging  a  good 
cause  of  action  would  not  be  obnoxious  to  a 
demurrer  on  the  ground  that  it  does  not  state 
a  cause  of  action. 

0.  Same— Defects  in  Complaint— Waiver- 
Statutory  Provisions. 

If.  as  in  the  casp  at  bar,  a  foreign  corpora- 
tion fails  to  allege  its  compliance  with  the  do- 
mestic law.  the  complaint  is  demurrable  on  the 
ground  that  it  fails  to  allege  the  capacity  of  the 
plaintiff  to  sue.  The  objection  on  that  ground 
mav  also  be  taken  by  answer  under  the  provi- 
sions of  section  4177,  Rev.  St.  1887.  T'nder  the 
provisions  of  section  4178.  Rev.  St.  1887.  if  no 
objection  to  the  complaint  is  taken  either  by  de- 
murrer or  answer,  the  defendant  is  deemed  to 
have  waived  the  same,  excepting  only  the  ob- 
jection to  the  jurisdiction  of  the  court  and  the 
objection  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

10.  Same. 

Where  the  complaint  on  its  face  shows  the 
want  of  capacity  of  the  plaintiff  to  sue.  the 
question  of  want  of  capacity  cannot  be  raised  by 
demurrer  on  the  ground  that  the  complaint  fails 
to  state  a  cause  of  action. 

11.  Same. 

A  corporation  or  individual  may  have  a 
good  cause  of  action  and  still  have  no  capacity 
to  sue.  and  may  have  a  capacity  to  sue,  and  no 
cause  of  action. 

12.  Same. 

The  demurrer  must  be  confined  to  the  spe- 
cific grounds  stated  therein. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  30.  Pleading.  §8  482-485.] 

13.  Same. 

Held,  that  the  question  of  the  capacity  of 
the  respondent  to  sue  was  not  raised  in  the 
court  below  by  demurrer  or  answer,  and  for 
that  reason  was  waived. 

On  Petition  for  Rehearing. 

14.  Mechanics'   Liens— Enforcement— Bur- 
den of  Proof. 

Where  a  defendant  seeks  to  defeat  the 
plaintiff's  right  of  recovery  in  an  action  to  fore- 
close a  mechanic's  lien  by  showing  that  the  ma- 
terial was  furnished  on  two  separate  and  dis- 
tinct contracts,  and  that  the  lien  was  therefore 
not  filed  in  time  to  secure  the  claim  for  the 
material  furnished  on  the  first  contract,  the 
burden  of  proof  is  on  the  defendant  to  show 
either  that  the  plaintiff  had  actual  notice  that 


the  material  was  furnished  and  used  on  two 
separate  contracts  or  else  show  such  circum- 
stances as  would  impute  to  plaintiff  constructive 
notice,  and  pat  him  on  his  inquiry  to  ascertain 
that  two  or  more  contracts  did  in  fact  exist. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Nez  Perce 
County;  Edgar  C.  Steele,  Judge. 

Action  to  foreclose  a  mechanic's  Hen  by 
the  Valley  Lumber  &  Manufacturing  Compa- 
ny against  John  Driessel.  administrator,  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants appeal.  Affirmed. 

Chas.  L.  McDonald,  for  appellants.  C.  H. 
Lingenfelter,  for  respondent. 

SULLIVAN,  J.  This  is  an  action  brought 
to  foreclose  a  materialman's  lien  under  the  pro- 
visions of  the  mechanic's  lien  law  of  this  state. 
One  Driessel  was  the  owner  of  the  premises, 
and  contracted  with  one  Morrison  for  the  con- 
struction of  a  dwelling  house  on  the  premises 
described  in  the  complaint.  It  is  alleged  In 
the  amended  complaint  that  the  plaintiff,  who 
is  respondent  here,  is  a  corporation  organized 
under  the  laws  of  the  state  of  Washington, 
and  doing  business  In  the  town  of  Lewiston, 
Idaho;  that  said  Driessel  is  the  owner  of  the 
I  premises  descrit>ed  In  the  complaint,  and  that 
j  the  defendant  Morrison  was  the  contractor 
I  and  agent  of  Driessel,  and  as  such  agent  en- 
tered into  a  contract  with  the  respondent. 
'  whereby  It  was  to  furnish  the  material  for 
!  the  construction  of  a  certain  dwelling  bouse ; 
that  the  resjwndeut  furnished  the  material 
between  the  23d  day  of  November,  1004,  and 
the  13th  day  of  March,  1005,  which  material 
was  actually  used  In  the  construction  of  said 
building  of  the  agreed  value  of  $552.47  ;  that 
there  was  thereafter  paid  on  said  account 
$300.08,  leaving  a  balance  due  of  $251.49.  to- 
gether with  Interest  thereon,  and  that  the 
plaintiff  within  00  days  from  March  15.  1905. 
the  date  of  furnishing  the  last  item  of  said 
lumber,  duly  filed  its  claim  of  Hen  on  the  11th 
day  of  May,  1005,  In  the  office  of  the  recorder 
of  Nez  Perce  county.  The  defendants  filed  a 
general  demurrer  to  the  complaint,  which  was 
overruled  by  the  court  They  thereafter  filed 
a  joint  answer,  denying  the  material  allega- 
tions of  the  complaint,  except  the  corporate 
existence  of  the  plaintiff,  and  admitted  that 
Driessel  was  the  owner  of  the  premises  de- 
scribed in  the  complaint.  The  cause  was 
tried  by  the  court  without  a  Jury,  and  judg- 
ment was  rendered  in  favor  of  the  respond- 
ent. This  appeal  is  from  the  judgment  and 
order  denying  a  new  trial. 

It  api>ears  from  the  testimony  in  the  case 
that  there  were  two  contracts  entered  into  be- 
tween Morrison  and  Driessel.  The  first  was 
for  the  building  and  construction  of  a  dwel- 
ling bouse,  which  was  completed  on  January 
16,  1005,  and  the  resi>ondent  rendered  him  a 
bill  or  a  statement  on  the  20th  of  January 
for  all  the  lumber  that  be  had  used  in  the 
construction  of  said  dwelling  house.   It  also 
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appears  from  the  record  that  Driessel  rented 
the  bouse  before  or  about  the  time  It  was 
completed,  and  the  tenants  took  possession 
thereof.  Thereafter  they  desired  a  porcb 
built  on  to  said  house,  and  It  would  appear 
that  they  expressed  their  desire  to  Driessel 
and  he  consented  to  have  a  porch  built,  and 
on  the  13th  of  March,  1905,  59  days  after  the 
delivery  of  the  last  Item  of  material  under 
the  first  contract,  he  entered  into  another  con- 
tract with  Morrison  for  the  construction  of 
said  porch,  and  on  that  date  Morrison  ordered 
the  lumber  for  Its  construction  from  the  re- 
spondent, to  the  amouut  of  about  $25,  and  the 
respondent  furnished  the  lumber  for  said 
porch  on  the  13th  and  15th  days  of  March. 
The  respondent  filed  its  materialman's  lien  on 
the  11th  day  of  May,  1905,  57  days  after  fur- 
nishing the  last  material  for  the  porch. 

It  is  first  contended  by  counsel  for  appel- 
lant that  as  there  were  two  separate  con 
tracts,  one  for  the  construction  of  the  house 
and  the  other  for  the  construction  of  the 
porch,  that  said  contracts  had  no  connection 
with  each  other  and  were  entirely  separate 
and  severable,  and  that  the  last  one  cannot 
be  tacked  on  to  the  first  and  thus  keep  alive 
the  materialman's  lien  for  the  material  fur- 
nished for  the  construction  of  the  house  for 
more  than  60  days  after  its  completion  under 
the  first  contract.  The  evidence  shows  be- 
yond a  doubt  that  the  house  was  constructed 
under  one  contract  and  the  porch  under  an- 
other and  separate  contract  It  also  shows 
that  the  house  was  completed  about  the  16th 
day  of  January,  1905,  and  that  the  owner 
leased  the  house  about  the  time  of  its  comple- 
tion and  the  tenants  took  possession.  It  also 
appears  that  the  owner  lived  in  Oenessee, 
Latah  county;  that  he  went  to  Lewlston  on 
the  13th  of  March,  and  his  tenants  persuaded 
him  to  have  said  porch  constructed,  and  on 
that  date  he  made  a  contract  with  the  appel- 
lant Morrison  to  erect  said  porch.  The  con- 
tract for  the  porch  was  not  made  until  about 
59  days  after  the  respondent  had  furnished 
the  last  material  for  the  construction  of  the 
bouse.  The  court  in  Its  findings  of  fact  vir- 
tually finds  that  the  house  and  porch  were 
constructed  under  one  contract,  but  that  find- 
ing is  not  supported  by  the  evidence.  The 
secretary  of  the  respondent  company  testified 
that  he  did  not  know  the  house  was  complet- 
ed on  or  about  the  16th  day  of  January,  but 
his  testimony  is  not  very  clear  on  that  point. 
He  testified,  further,  that  Morrison  told  him 
that  he  put  the  lumber  furnished  on  the  13 th 
and  15th  of  March  into  the  porch;  while 
Morrison  swears  positively  that  the  house 
was  built  under  one  contract  and  the  porch 
under  another  and  separate  contract.  The 
fact  that  the  respondent  furnished  Morrison 
with  an  itemized  statement  of  all  the  lumber 
furnished  for  the  construction  of  the  house 
on  the  20th  of  January.  1905,  Is  very  sugges- 
tive of  the  fact  that  the  respondent  was  in- 
formed that  the  building  was  completed,  as 


Morrison  testified  on  the  completion  of  a 
building  the  company  furnished  him  an  item- 
ized statement  of  the  material  furnished,  and 
that  he  checked  it  over  to  ascertain  whether 
or  not  It  was  correct  but  does  not  testify 
that  he  informed  respondent  that  the  con- 
tract was  completed,  or  that  it  had  knowledge 
of  that  fact.  There  is  no  positive  testimony 
In  the  record  showing  that  the  respondent 
had  Information  that  the  bouse  and  the  porch 
were  constructed  under  separate  contracts. 
The  circumstance  of  respondent's  furnishing 
an  Itemized  statement  of  the  lumber  used  In 
the  construction  of  the  house,  to  say  the  least, 
is  suggestive  and  significant  If  the  record 
showed  that  the  respondent  had  such  In- 
formation, the  rule  laid  down  in  Central 
Loan  &  Trust  Co.  v.  O'Sullivan,  44  Neb.  834, 
63  N.  W.  5,  would  apply.  In  that  opinion  the 
court  said:  "A  materialman  cannot  tack  one 
contract  to  another  so  as  to  procure  a  Hen  for 
all  the  materials  furnished  under  separate 
contracts  by  filing  his  claim  within  the  re- 
quired time  from  the  date  of  furnishing  mate- 
rial pursuant  to  one  contract."  And  in  Schul- 
enburg  v.  Vrooman,  7  Mo.  App.  133,  the  court 
said :  "Where  all  the  items  of  an  account  ex- 
cept the  last  few  were  supplied  under  one 
contract  and  that  contract  was  executed  and 
the  transaction  closed,  held,  that  the  time  for 
filing  a  lien  could  not  be  extended  by  furnish- 
ing on  a  new  request  additional  articles  and 
adding  them  to  the  completed  account"  On 
this  point,  see,  also.  Fay  v.  Muhlker,  1  Misc. 
Rep.  321,  20  N.  Y.  Supp.  671 ;  Scott  v.  Cook, 
8  Mo.  App.  193 ;  Sanford  v.  Frost  41  Conn. 
617 ;  Frankovlz  v.  Smith,  34  Minn.  403,  26  N. 
W.  225. 

It  is  contended  by  counsel  for  respondent 
that  it  had  no  knowledge  that  Morrison  and 
Driessel  had  one  contract  for  the  house  and 
one  for  the  porch,  and  that  the  contract,  so 
far  as  It  was  concerned,  was  continuous  and 
entire,  and  the  time  within  which  to  file  a 
lien  dated  from  the  date  of  the  last  Item  of 
material  furnished.  That,  no  doubt,  was  the 
theory  upon  which  the  trial  court  rendered 
its  decision.  Among  other  authorities  cited 
by  respondent  is  the  case  of  Darlington  Lum- 
ber Co.  v.  Harris,  107  Mo.  App.  148,  80  S. 
W.  688.  In  that  case  the  company  and  one 
Taylor  agreed  to  the  estimate  of  the  lumber 
to  be  used  In  the  Harris  building.  Consid- 
erable extra  lumber  was  furnished  all  along 
during  the  continuance  of  the  original  con- 
tract, and  the  undisputed  testimony  showed 
that  the  lumber  was  ordered  for  the  extra 
work  for  which  Taylor  had  a  separate  bid; 
that  the  respondent  company  had  no  fresh 
arrangement  with  him,  and  knew  nothing 
about  there  being  another  contract  between 
Taylor  and  Harris,  or  that  they  were  fur- 
nishing material  for  a  Job  to  be  done  under 
a  separate  contract.  The  court  said:  "The 
Interval  between  October  25th,  when  the  last 
item  was  furnished  for  the  completion  of  the 
original  plan,  and  December  10th,  when  the 
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lumber  for  the  extras  was  sold,  was  too  short 
a  time  to  affect  respondent  with  constructive 
notice  of  Taylor's  new  arrangement  with 
Harris."  That  decision,  no  doubt,  would 
have  been  different  had  the  court  found  that 
Taylor  had  entered  Into  a  separate  contract 
with  Harris  for  doing  a  part  of  the  work 
In  the  construction  of  said  building,  and  the 
materialman  had  notice  of  that  fact  Where 
materials  are  furnished  for  the  same  build- 
ing or  Improvement  in  Installments  and  at 
intervals,  and  the  parties  intend  them  to  be 
included  in  one  account  In  settlement,  the 
entire  account  will  be  treated  as  a  continu- 
ous and  connected  transaction,  and  the  lien 
limitation  begins  to  run  from  the  last  item 
of  the  account.  Jones  &  Magee  Lumber  Co. 
v.  Murphy,  64  Iowa,  165,  19  N.  W.  898;  Dar- 
lington Lumber  Co.  v.  Harris,  supra;  Lum- 
ber v.  Myers,  87  Mo.  App.  671.  But,  where 
there  are  two  separate  and  distinct  contracts 
for  the  erection  of  a  building  and  the  ma- 
terialman knows  that  there  are  two  con- 
tracts, he  cannot  tack  the  last  contract  to 
the  first  so  as  to  procure  a  lien  for  all  the 
materials  furnished  under  the  separate  con- 
tracts where  the  time  had  expired  for  filing  a 
Hen  for  the  material  furnished  under  the 
first  contract  While  there  are  some  facts 
and  circumstances  tending  to  show  that  the 
respondent  had  notice  of  the  two  contracts 
referred  to  in  this  case,  the  evidence  is  not 
such  as  to  warrant  the  reversal  of  the  judg- 
ment on  the  ground  that  the  respondent  knew 
or  had  notice  of  those  two  contracts.  The 
fact  as  to  whether  the  respondent  had  infor- 
mation that  the  porch  was  built  under  a  sep- 
arate contract  was  within  the  possession  and 
knowledge  of  the  appellants,  and  they  should 
have  proved  that  fact  by  a  preponderance  of 
the  evidence  if  they  relied  upon  it,  which 
they  failed  to  do. 

The  question  whether  the  plaintiff  Is  en- 
titled to  maintain  this  action,  it  being  a 
foreign  corporation,  la  raised  by  the  record. 
The  paragraph  of  the  complaint  alleging  the 
corporate  existence  of  the  respondent  is  as 
follows:  "That  the  plaintiff  is  and  was  at 
all  the  times  herein  mentioned  a  corporation 
organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  state  of  Washington,  with 
Its  principal  place  of  business  at  Clarkston, 
Wash.,  and  doing  business  at  Lewiston,  Ida- 
ho." It  will  be  observed  that  It  is  not  al- 
leged that  the  plaintiff  had  compiled  with 
the  provisions  of  section  10  of  article  11,  of 
the  state  Constitution  In  designating  an  agent 
upon  whom  process  may  be  served ;  and  with 
the  provisions  of  section  2653  of  the  Bevlsed 
Statutes  of  1887,  as  amended  by  the  Laws  of 
1903  (Laws  1903,  p.  49),  which  provides  that 
a  foreign  corporation  shall  file  with  the  coun- 
3y  recorder  of  the  county  in  this  state,  In 
which  Is  designated  its  principal  place  of 
business  In  the  state,  a  copy  of  the  articles 
of  Incorporation  of  said  corporation,  duly  cer- 
tified by  the  Secretary  of  State  of  the  state 
In  which  said  corporation  was  organised,  and 


a  copy  of  such  articles  of  incorporation  duly 
certified  by  the  county  recorder  with  the  Sec- 
retary of  State.  It  is  contended  that  the 
allegations  of  said  complaint  places  the  re- 
spondent In  the  status  of  an  individual  whose 
contracts  and  dealings  in  this  state  are  ab- 
solutely void,  unless  it  affirmatively  appears 
that  It  has  complied  with  the  above-men- 
tioned provisions  of  our  statute  and  Consti- 
tution. The  question  presented  may  be  stat- 
ed as  follows:  When  It  appears  from  the 
complaint  that  the  plaintiff  la  a  foreign  cor- 
poration, whether  the  fact  of  Its  not  having 
complied  with  the  laws  of  this  state  in  refer- 
ence to  designating  an  agent  and  filing  its 
articles  of  incorporation  is  a  matter  of  de- 
fense to  be  pleaded  affirmatively  In  the  an- 
swer and  proven  by  the  defendant,  or  wheth- 
er the  plaintiff  has  affirmatively  placed  it- 
self In  a  position  so  that  it  is  incumbent  up- 
on it  to  allege  and  prove  that  it  has  com- 
plied with  the  laws  of  this  state,  and  is  en- 
titled to  do  business  in  the  state  or  maintain 
an  action  in  Its  courts. 

Counsel  for  the  respondent  contends  that 
the  right  of  the  plaintiff  to  do  business  In 
this  state  is  not  disputed  by  the  pleadings; 
that  the  defendant  neither  by  demurrer  nor 
answer,  questioned  the  authority  of  the  com- 
pany to  do  business  in  this  state  nor  to  main- 
tain this  action,  and  that  that  question  could 
only  be  raised  by  demurrer  or  answer,  and, 
if  not  so  raised,  It  is  waived,  and  cites  in 
support  of  that  contention  Ontario  8tate 
Bank  v.  Tibbits,  80  Cal.  68,  22  Pac  86;  Phil- 
lips v.  Goldtree,  74  Cal.  151,  13  Pac  313,  15 
Pac  451;  Southern  Pac.  B.  Co.  v.  PurcelL 
77  Cal.  69, 18  Pac  886-889 ;  Dahl  v.  Montana 
Copper  Co.,  132  U.  S.  264,  10  Sup.  Ct  97,  33 
L.  Ed.  325;  Wetzel  &  T.  B.  Co.  v.  Tennis 
Bros.  Co.,  145  Fed.  458,  75  0.  C  A.  266.  The 
first  case  above  cited,  the  Ontario  Bank  v. 
Tibbits,  Involved  the  foreclosure  of  a  mort- 
gage by  a  corporation,  and  the  court  there 
held  that  the  complaint  did  not  show  that 
the  plaintiff  had  complied  with  the  provisions 
of  section  299,  Civ.  Code  Cal.,  requiring  for- 
eign corporations  to  file  their  articles  of  in- 
corporation and  designate  an  agent  upon 
whom  process  could  be  served,  and  could  not 
maintain  an  action  or  proceeding  In  relation 
to  property  owned  by  It  In  such  county  "un- 
til such  articles  of  Incorporation  shall  be 
filed  in  the  place  directed  by  the  general  law 
and  by  the  provisions  of  that  section."  The 
court  there  said,  in  considering  that  section 
of  the  statute :  "The  failure  of  the  plaintiff 
to  file  a  copy  of  its  articles  of  Incorporation 
in  the  office  of  the  county  clerk,  being  mere 
matter  of  abatement  should  be  specially 
pleaded  by  the  defendants ;  otherwise,  It  was 
waived."  Said  section  299  is  different  from  the 
provisions  of  our  own  statute,  In  that  it  does 
not  make  It  unlawful  for  a  foreign  corpora- 
tion to  acquire  property  in  the  counties  of  that 
state,  but  It  provides  that  they  must  file  their 
articles  of  incorporation  within  50  days  after 
the  purchase,  and  it  also  further  differs  from 
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our  provisions  of  the  statute,  in  that  it  pro- 
vides that  such  corporation  shall  not  main- 
tain any  action  or  proceeding  until  their  ar- 
ticles of  incorporation  have  been  filed  as  pro- 
vided by  law.  Under  the  provisions  of  that 
section,  a  corporation  that  had  failed  to  com- 
ply with  the  law  in  regard  to  filing  its  ar- 
ticles of  incorporation  could  begin  an  action, 
and  the  day  before  the  action  was  tried 
might  file  its  articles  of  Incorporation,  and 
thereby  have  the  right  to  maintain  said  ac- 
tion. Under  the  provisions  of  our  Constitu- 
tion and  law,  it  was  held  in  the  case  of  Katz 
v.  Herrick,  12  Idaho,  1,  80  Pac.  873,  that 
foreign  corporations  which  had  failed  to  com- 
ply with  the  Constitution  and  law  In  re- 
gard to  designating  an  agent  upon  whom 
process  may  be  served,  and  filing  its  ar- 
ticles of  incorporation  with  the  county  re- 
corder and  Secretary  of  State,  cannot  main- 
tain an  action  on  a  contract  made  prior  to 
their  compliance  with  the  law,  and  for  that 
reason  the  California  citations  are  not  In 
point,  as  a  compliance  with  the  law,  after 
an  action  Is  commenced,  would  not  remove 
the  disability  in  this  state  as  It  does  under 
the  California  statute.  The  case  of  Phillips 
v.  Goldtree.  74  Cal.  151,  13  Pac.  313,  15  Pac. 
451,  involves  the  failure  of  a  partnership  to 
file  a  certificate  of  partnership  as  provided 
by  sections  2400  and  2408  of  the  Civil  Code  of 
California,  which  sections  attach  a  legal  in- 
capacity to  maintain  an  action  upon  a  con- 
tract made  or  a  transaction  had  In  the  part- 
nership name  on  a  failure  to  file  such  cer- 
tificate, and  the  court  there  held  that  the  ob- 
jection that  no  such  certificate  had  been  fil- 
ed must  be  taken  by  answer;  otherwise,  un- 
der the  provisions  of  Code  Civ.  Proc.  §  434, 
it  was  waived.  In  the  case  of  Southern  Pac. 
Ry.  Co.  v.  Pureell,  supra,  which  was  a  case 
under  section  299  of  the  Civil  Code  of  Call* 
forula,  above  referred  to,  the  court  held  that 
the  noncompliance  of  the  railway  cori>ora- 
tlon  to  file  its  articles  of  incorporation  should 
be  raised  by  answer,  aud,  unless  sj»eeificaily 
set  up  therein,  want  of  proof  of  noncompli- 
ance with  that  law  was  not  fatal  to  the  ver- 
dict. In  the  case  of  Wetzel  &  T.  It.  Co.  v. 
Tennis  Bros.  Co..  supra,  decided  by  the  Su- 
preme Court  of  West  Virginia,  It  was  there 
held  uuder  the  provisions  of  the  Code  of  that 
state,  providing  that  a  foreign  corporation 
not  having  complied  with  the  laws  of  the 
state  shall  not  be  entitled  to  maintain  any 
action  in  the  courts  of  that  state,  that  the 
failure  of  a  foreign  corporation,  plaintiff, 
to  so  qualify,  may  be  pleaded  In  abatement  In 
any  action,  suit,  or  proceeding.  The  court 
held  that  such  failure  was  a  matter  which 
the  defendant  was  entitled  to  raise  or  waive 
at  its  election.  In  Dalil  v.  Montana  Copper 
Co.,  132  U.  S.  264,  10  Sup.  Ct.  97,  33  L.  Ed. 
325,  which  Is  a  case  from  the  Supreme  Court 
of  Montana,  taken  by  writ  of  error  to  the  Su- 
preme Court  of  the  United  States,  the  plain- 
tiff alleged  In  its  complaint  that  It  was  a 
corporation  created  under  the  lawa  of  the 
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state  of  New  York,  doing  business  in  Silver 
Bow  county,  in  the  territory  of  Montana.  It 
will  be  observed  that  that  allegation  is  very 
much  like  the  allegation  of  the  complaint  In 
this  case  in  regard  to  the  corporate  capacity  of 
the  plaintiff.  In  that  case  the  answer  of  the 
defendant  did  not  deny  the  Incorporation  of 
the  plaintiff  or  its  right  to  do  business  in  Sil- 
ver Bow  county,  but  only  Its  ownership  of  the 
mining  claim  involved.  Justice  Field  in  the 
opinion  in  that  case  stated,  among  other 
things,  as  follows:  "No  question  is  therefore 
raised  on  the  pleadings  as  to  Its  competency 
to  do  business  within  the  territory  for  want 
of  compliance  with  the  provisions  of  the  ter- 
ritorial law.  The  question  at  Issue  on  the 
pleadings  and  on  the  trial  in  the  court  below 
was  confined  to  the  ownership  of  the  min- 
ing ground.  Without,  therefore,  considering 
the  validity  and  force  of  the  provisions  of 
that  law  •  •  *  or  whether,  if  they  are 
valid,  any  parties  except  the  government  of 
the  territory  can  allege  a  disregard  of  them 
to  defeat  the  title  of  the  corporation  to  Its 
property  (Fritts  v.  Palmer,  132  U.  S.  282,  10 
Sup.  Ct.  93,  33  L.  Ed.  317),  it  is  sufficient  in 
this  case  to  say  that  such  incompetency  can- 
not be  considered  unless  set  up  In  the  plead- 
ings in  the  court  below.  A  failure  to  comply 
with  the  provisions  of  the  law  will  not  be 
presumed  in  the  absence  of  any  allegation 
on  the  subject.  The  objection  cannot  be  urg- 
ed for  the  first  time  in  this  court."  As  we 
understand  that  decision,  the  Supreme  Court 
of  the  United  States  holds  the  question  of 
noncompliance  by  a  foreign  corporation  with 
the  laws  of  the  domestic  state  must  be  raised 
by  demurrer  or  answer  in  the  trial  court,  aud 
cannot  be  raised  for  the  first  time  in  the  ap- 
pellate court.  In  Welsbach  Co.  v.  Norwich 
Gas  &  Electric  Co.,  90  App.  Div.  52,  89  N. 
Y.  Supp.  284,  the  court  holds  under  the  gen- 
eral corporation  laws  of  the  state  of  New 
York,  providing  that  no  foreign  corporation 
shall  maintain  an  action  In  the  state  on  any 
contract  made  by  it  in  the  state,  unless  It 
has  procured  a  certificate  from  the  Secretary 
of  State  entitling  it  to  do  business  in  the 
state,  that  the  procuring  of  the  certificate  is 
a  condition  precedent  which  must  be  averred 
In  the  complaint.  In  that  case  it  appeared 
from  the  complaint  that  the  plaintiff  was 
within  the  category  of  those  parties  who 
must  procure  the  certificate  before  they  make 
the  contract  in  order  to  sustain  au  action 
thereon.  The  court  said:  "The  intent  that 
the  procurement  of  such  certificate  before 
the  contract  was  made  shall  be  a  condition 
precedent  to  the  maintaining  an  action  there- 
on is  as  plain  as  any  language  could  make  It — 
certainly  as  plain  as  Is  the  language  In  the 
Buffalo  charter  above  referred  to — and  hence, 
beiug  a  condition  precedent.  It  Is  a  fact  nec- 
essary to  be  proven,  and  therefore  necessary 
to  be  alleged,  within  the  authority  of  the 
above  case."  The  court  quoted  from  the 
Reining  Case  as  follows:  "It  is  competent 
for  them  [the  Legislature]  to  attach  a  condl- 
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tlon  to  the  maintenance  of  a  common-law  ac- 
tion, as  well  as  one  created  by  statute ;  and, 
when  they  have  done  so,  Its  averment  and 
proof  cannot  safely  be  omitted."  It  further 
said :  "It  is  to  be  noticed  that  by  the  amend- 
ment of  1901  the  enforcement  of  a  contract 
made  by  a  foreign  corporation  before  it  has 
obtained  the  required  certificate  is  entirely 
abrogated.  It  is  made  Incapable  of  enforce- 
ment because  of  the  omission  to  procure  the 
certificate  before  the  contract  was  made." 
The  demurrer  in  that  case  was  sustained, 
and  the  decision  was  based  upon  the  theory 
that  the  complaint  should  have  contained  an 
averment  that  such  certificate  had  been  pro- 
cured before  the  making  of  the  contracts 
which  were  the  basis  of  the  action.  That 
decision  was  by  the  appellate  division  of  the 
Supreme  Court  of  the  state  of  New  York, 
and  on  appeal  the  case  was  taken  to  the 
Court  of  Appeals.  See  72  N.  E.  1152.  It  ap- 
pears from  the  short  opinion  by  the  Appel- 
late Court  that  there  were  two  questions  cer- 
tified to  It  for  decision,  to  wit:  (1)  "Was  the 
complaint  demurrable  on  the  ground  that  it 
appeared  upon  the  face  thereof  that  the 
plaintiff  did  not  have  the  legal  capacity  to 
sue?  (2)  Was  the  complaint  demurrable  on 
the  ground  that  facts  are  not  therein  stated 
sufficient  to  constitute  a  cause  of  action?" 
Both  of  said  questions  were  answered  in  the 
affirmative  by  the  Court  of  Appeals.  There 
the  question  of  the  corporation's  capacity  to 
sue  was  directly  raised  by  the  demurrer  up- 
on the  ground  that  it  appeared  upon  the  face 
of  the  complaint  that  the  plaintiff  did  not 
have  legal  capacity  to  sue.  In  the  case  of 
Cumberland  Land  Co.  v.  Canter  Lumber  Co. 
(Tenn.  Ch.  App.)  35  S,  W.  886,  the  court  held 
that  a  bill  by  a  foreign  corporation  doing 
business  in  the  state  of  Tennessee  should  be 
dismissed;  it  not  being  alleged  that  It  had 
complied  with  the  statute  as  to  filing  char- 
ter and  registering  abstract  of  the  same.  In 
that  case  the  court  said:  "With  respect  to 
the  first  error  assigned  by  the  defendants,  it 
is  proper  to  state  that  in  our  opinion  it 
should  be  sustained.  It  Is  true  the  point  was 
not  made  in  the  court  below,  nor  does  It  ap- 
pear in  the  evidence,  that  the  complainant 
had  failed  to  file  Its  charter,  and  have  an 
abstract  thereof  registered,  as  required  by  our 
statutes.  But  it  does  appear  that  It  is  a  for- 
eign corporation,  and  that  it  was  doing  busi- 
ness in  this  state.  This  being  so,  in  order  to 
obtain  any  relief  In  any  of  the  courts  of  this 
state,  It  was  incumbent  on  complainant  to 
show  affirmatively  that  It  had  complied  with 
our  statutes,  on  a  compliance  with  which  it 
was  alone  authorized  to  do  business  here." 

Thus  it  will  be  observed  that  one  line  of 
the  above-cited  authorities  hold  that  noncom- 
pliance with  the  law  of  the  domestic  state 
Is  a  matter  of  defense  to  be  pleaded  affirma- 
tively by  the  defendant  In  his  answer.  The 
statutes  upon  which  that  line  of  decisions  rest 
are  construed  by  those  courts  to  mean  that 
a  failure  of  a  corporation  to  comply  with  the 


statutory  conditions  upon  which  It  may  enter 
a  state  and  do  business  does  not  operate  to 
render  its  contracts  wholly  void,  but  merely 
operates  to  suspend  the  remedy  of  such  cor- 
poration in  the  courts  of  the  state  where  such 
contracts  are  made  until  it  shall  have  com- 
plied with  the  statutory  conditions.  Such  are 
the  decisions  of  California.  The  second  line 
of  decisions  requires  the  foreign  corporation 
to  affirmatively  allege  and  prove  its  compli- 
ance with  the  statutory  requirements  of  the 
domestic  state,  and  is  based  upon  a  construc- 
tion of  their  statutes  that  makes  compliance 
with  the  terms  thereof  a  condition  precedent 
to  the  right  to  maintain  the  action  in  the 
courts  of  the  domestic  state.  Other  author- 
ities hold,  as  did  the  Supreme  Court  of  the 
United  States  In  Dahl  v.  Montana  Copper 
Co.,  supra,  that  the  Incompetency  of  a  foreign 
corporation  to  sue  cannot  be  considered  un- 
less set  up  In  the  pleadings  in  the  court  be- 
low, and  that  a  failure  to  comply  with  the 
provisions  of  the  law  will  not  be  presumed 
In  the  absence  of  any  allegation  on  the  sub- 
ject, and  that  objection  cannot  be  first  urged 
in  the  appellate  court  It  therefore  remains 
for  this  state  to  adopt  one  or  the  other  line 
of  those  authorities  as  the  rule  governing 
such  actions  in  this  state. 

It  is  contended  by  counsel  for  appellant 
that  this  court  held  In  the  case  of  Kate  v. 
Herrick,  12  Idaho,  1,  88  Pac.  878,  that  con- 
tracts of  a  noncomplying  foreign  corporation 
were  illegal  and  void.  Counsel  evidently  mis- 
apprehended the  effect  of  that  decision.  The 
court  there  held  that  the  noncomplying  for- 
eign corporation  had  no  legal  existence  in 
this  state,  and,  under  the  law,  was  without 
a  remedy  for  the  enforcement  of  any  con- 
tracts made  by  it  within  the  state,  but  did 
not  hold  that  its  contracts  were  absolutely 
void.  In  the  course  of  that  opinion  the  court 
said:  "Courts  of  equity  are  always  able  to 
protect  Innocent  and  honest  persons  In  legiti- 
mate transactions,  and  we  are  satisfied  that 
the  courts  of  this  state  can  and  will  protect 
all  persons  who  have  had  honest  dealings  with 
noncomplying  foreign  corporations  where  they 
deserve  protection."  The  court  did  not  hold 
in  that  case  that  such  contracts  were  abso- 
lutely void,  but  held  that  such  contracts  were 
not  enforceable  In  the  courts  of  this  state 
by  a  noncomplying  corporation.  If  a  foreign 
corporation  falls  or  neglects  to  allege  in  its 
complaint  that  It  has  complied  with  the  laws 
of  this  state,  In  regard  to  designating  an 
agent  upon  whom  service  may  be  had,  and 
filing  its  articles  of  Incorporation,  it  Is  de- 
murrable on  the  ground  that  It  falls  to  allege 
Its  legal  capacity  to  sue;  for,  after  alleging 
that  it  is  a  foreign  corporation,  It  then  places 
itself  in  the  category  of  a  plaintiff,  who  can- 
not maintain  a  suit  in  this  state  without 
alleging  that  It  has  complied  with  the  law 
that  must  be  complied  with  before  such  cor- 
poration can  maintain  an  action.  The  failure 
of  a  foreign  corporation  to  comply  with  the 
law  of  the  state  before  It  may  maintain  an 
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action  goes  to  Its  capacity  to  sue;  that  is, 
unless  it  complies  with  the  law,  it  has  no  ca- 
pacity to  sue.  A  corporation  or  an  individual 
may  have  a  good  cause  of  action  and  still 
have  not  the  capacity  to  sue ;  and  may  have 
capacity  to  sue  and  no  cause  of  action.  Pratt 
v.  N.  P.  Ry.  Co  (Idaho)  90  Pac  341,  10  L.  R. 
A.  (N.  S.)  499.  If  it  merely  alleges  that  it  is 
a  foreign  corporation,  and  falls  to  allege  its 
capacity  to  sue  by  alleging  that  it  has  com- 
plied with  the  law  of  the  state,  the  complaint 
is  demurrable  on  the  ground  of  want  of  legal 
capacity  to  sue.  Section  4174  of  the  Revised 
Statutes  of  1887  provides  seven  grounds  of  de- 
murrer, and  the  second  ground  is  "that  the 
plaintiff  has  not  legal  capacity  to  sue."  It 
was  evidently  intended  by  the  Legislature 
that  the  specific  grounds  of  demurrer  to  a 
complaint  must  be  stated  in  the  demurrer. 
The  only  ground  of  demurrer  stated  in  the  de- 
murrer to  this  complaint  Is  the  failure  to  al- 
lege facts  sufficient  to  constitute  a  cause  of  ac- 
tion, which  is  the  sixth  ground  of  demurrer  pro- 
vided in  said  section  4174.  Under  that  ground 
of  demurrer,  neither  of  the  other  specific 
grounds  of  demurrer  can  be  considered.  Suf- 
fice it  to  say  in  this  case  that  neither  the  de- 
murrer nor  the  answer  raised  the  question 
of  the  want  of  the  respondent's  capacity  to 
sue.  That  question  might  have  been  raised 
by  either  demurrer  or  answer.  Section  4175 
declares  that  the  demurrer  must  distinctly 
specify  the  grounds  on  which  any  of  the  ob- 
jections to  the  complaint  are  taken,  and  that 
unless  It  does  so,  the  demurrer  must  be  dis- 
regarded. Section  4177  provides  that,  when- 
ever any  of  the  matters  enumerated  In  sec- 
tion 4174  do  not  appear  on  the  face  of  the 
complaint,  the  objection  may  be  taken  by  an- 
swer. Thus,  under  the  law  of  this  state,  the 
question  of  the  want  of  capacity  of  the  re- 
spondent to  sue  could  have  been  raised  by 
demurrer  or  answer.  That  being  true,  and 
the  appellants  having  failed  to  raise  the 
question,  we  think  that  they  have  waived  it. 
Section  4178  provides  that,  if  no  objection  is 
taken  either  by  demurrer  or  answer,  the  de- 
fendant must  be  deemed  to  have  waived  the 
same,  excepting  only  to  the  jurisdiction  of 
the  court  and  the  objection  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  We  are  therefore  of  the 
opinion  that,  where  objections  may  be  taken 
to  allegations  of  the  complaint  by  either  de- 
murrer or  answer,  if  they  are  not  so  taken, 
they  are  waived  as  provided  in  said  section 
4178.  We  therefore  hold  with  that  line  of 
authorities  which  holds  that,  unless  the  fact 
of  the  compliance  of  a  foreign  corporation 
with  our  state  law  Is  put  in  issue  by  a  de- 
murrer to  the  complaint  or  by  answer,  it  is 
waived.  In  the  case  at  bar  the  only  ground 
stated  in  the  demurrer  was  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  It  therefore  did  not  raise 
the  question  of  the  capacity  of  the  respondent 
to  sue,  and  that  question  was  not  raised  by 
the  answer,  and  was  therefore  waived.  We 


therefore  hold  that  the  question  of  the  capaci- 
ty of  the  respondent  to  sue  was  waived  on 
the  trial ;  and  that  it  Is  too  late  to  raise  it 
on  appeal. 

From  the  foregoing  we  conclude  that  the 
judgment  of  the  lower  court  must  be  sus- 
tained; and  It  Is  so  ordered,  with  costs  In 
favor  of  the  respondent. 

AILSHIE,  C.  J.,  concurs. 

On  Petition  for  Rehearing. 

AILSHIE,  C.  J.  Appellants  have  filed  a 
petition  for  rehearing,  and  insist  that,  since 
the  court  in  the  original  opinion  held  that 
there  was  no  evidence  In  the  record  to  sup- 
port the  finding  made  by  the  trial  court  to 
the  effect  that  the  house  and  porch  were 
constructed  under  one  and  the  same  contract, 
the  findings  are  therefore  necessarily  ren- 
dered insufficient  to  support  the  judgment 
In  order  for  the  plaintiff  to  recover,  it  was 
necessary  for  It  to  establish  that  it  furnished 
the  material  to  the  contractor  under  one 
continuous  contract  with  him,  and  that  the 
lien  was  filed  within  the  statutory  time  aft- 
er furnishing  the  material.  It  Is  possible  for 
this  to  be  true,  and  still  two  or  more  con- 
tracts to  have  been  made  and  to  have  existed 
between  the  owner  of  the  building  and  the 
contractor  or  builder.  Now,  in  so  far  as  this 
finding  has  reference  to  the  contract  or  con- 
tracts between  the  owner  of  the  premises  and 
the  contractor,  it  is  not  supported  by  the 
evidence  for  the  reason  that  the  evidence 
clearly  shows  that  there  was  one  contract 
for  the  main  building  and  another  and  sep- 
arate contract  for  the  porch.  On  the  other 
hand,  in  so  far  as  the  finding  had  reference 
to  the  contract  between  the  builder  and  the 
company  furnishing  the  material,  we  hold 
that  the  finding  is  supported  by  the  evi- 
dence. In  this  view  of  the  case,  the  findings 
are  still  sufficient  to  support  the  judgment. 

But  the  appellants  insist  that,  as  soon  as 
they  succeeded  in  establishing  the  fact  that 
the  material  furnished  was  used  by  the  con- 
tractor upon  two  separate  and  distinct  con- 
tracts which  he  had  with  the  owner  of  the 
building  and  premises,  they  then  shifted  the 
burden  of  showing  want  of  knowledge  that 
two  separate  contracts  existed  onto  the  ma- 
terialman, the  respondent  in  this  case.  We 
do  not  think  that  would  be  a  correct  view  to 
take  of  the  law  or  the  proper  practice  to 
adopt.  When  the  plaintiff,  who  is  seeking  to 
foreclose  his  lien,  establishes  the  fact  that 
he  furnished  the  material  to  the  contractor 
under  one  arrangement  and  contract  with 
him,  and  has  presented  sufficient  evidence 
to  make  his  case  on  that  theory,  then,  if  the 
defendant  seeks  to  defeat  the  right  of  recov- 
ery on  the  ground  that  there  were  two  sep- 
arate and  distinct  contracts,  after  showing 
their  existence,  he  should  be  required  to  ei- 
ther show  that  the  materialman  had  actual 
knowledge  that  two  contracts  existed,  or  else 
prove  such  facts  and  circumstances  either 
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by  way  of  lapse  of  time,  cessation  of  work, 
occupation  of  the  building  and  premises  by 
the  owner,  settlement  of  accounts,  or  other 
circumstances  that  would  amount  to  con- 
structive notice  to  the  materialman,  and  put 
him  on  his  inquiry  to  ascertain  that  two  con- 
tracts did  in  fact  exist  In  this  case,  as  said 
in  the  original  opinion,  there  are  a  number  of 
circumstances  which  tend  to  show  that  the 
plaintiff  had  notice  of  the  completion  of  the 
original  contract,  and  that  another  contract 
had  been  entered  into  between  the  owner  and 
the  builder;  but  the  court  found,  in  sub- 
stance, against  the  appellants'  contention  and 
in  favor  of  the  respondent,  and  we  would  not 
be  justified  under  the  evidence  as  disclosed  In 
Interfering  with  that  finding. 

Appellants  urge  that  they  ought  to  be 
granted  a  new  trial  In  order  to  enable  them 
to  establish  the  fact  that  the  lumber  com- 
pany had  actual  notice  of  the  completion  of 
the  contract  and  the  making  of  the  second 
contract.  We  are  unable,  however,  to  find 
anything  in  the  record  that  would  Justify  us 
in  doing  so.  The  court  seems  to  have  ad- 
mitted all  the  evidence  that  appellants  offer- 
ed tending  to  establish  the  fact  that  the  com- 
pany had  notice.  There  is  nothing  in  the 
record  which  Indicates  or  tends  to  Indicate 
that  the  appellants  could  make  any  stronger 
case  on  that  issue  than  they  have  already 
made.  We  do  not  find  anything  In  the  peti- 
tion which  changes  our  view  of  the  case,  or 
that  would  justify  us  in  granting  a  rehearing. 

The  petition  is  denied. 

SULLIVAN,  J.,  concurs. 


YOUNG  v.  EXTENSION  DITCH  CO. 
(Supreme  Court  of  Idaho.    Jan.  21,  1908.) 

1.  Costs— On  Appeal— Prevailing  or  Suc- 
cessful Party — Reporter's  Fee. 

Under  the  rules  of  this  court  and  the  pro- 
visions of  section  5  of  an  act  providing  for  the 
appointment  of  stenographic  reporters  of  the 
district  court,  approved  February  9,  1899  (Sess. 
Laws  1899,  p.  1(5.°.),  the  statutory  fee  paid  by  a 
party  to  an  action  to  the  reporter  for  a  tran- 
script of  the  evidence  to  be  used  on  motion  for 
a  new  trial  and  appeal  may  be  taxed  as  costs 
against  the  party  finally  defeated  on  appeal. 

2.  Same. 

The  general  theory  of  our  law  and  the  rules 
of  the  court  in  regard  to  costs  is  that  the  losing 
party  shall  pay  them ;  and  the  prevailing  party, 
on  appeal,  is  entitled  to  recover  the  amount 
paid  by  him  to  the  reporter  for  a  copy  of  the 
evidence  whenever  that  is  needed  on  appeal.  Mc- 
Donald v.  Burke,  3  Idaho  (Hash.)  206,  28  Pac. 
•140.  35  Am.  St.  Rep.  270,  cited  and  approved. 

3.  Same. 

In  the  passage  of  said  act,  approved  Feb- 
ruary 9,  1899  (Sess.  Laws  18!)9,  p.  163),  the 
legislative  intent  was  not  to  amend  either  of 
the  several  provisions  of  the  Revised  Statutes 
in  regard  to  the  losing  party  paying  the  costs 
necessarily  incurred  in  the  proceedings  in  which 
such  costs  are  made. 

4.  Same. 

Only  necessary  costs  and  disbursements  can 
be  recovered.  The  general  rule  is  that  the  party 
who  wins  on  appeal  is  entitled  to  recover  his 


necessary  costs  and  disbursements  on  such  ap- 
peal, although  the  case  finally  goes  against  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Costs,  ff  809-870.] 

5.  Same— Printing  Brief. 

Under  the  provisions  of  rule  6  of  the  rules 
of  this  court  (32  Pac.  vl),  40  pages  of  printed 
brief  may  be  allowed  and  taxed  as  costs  on  ap- 
peal, and  under  paragraph  3  of  rule  8  (32  Pac. 

viii)  ,  the  expense  of  printing  the  transcript  on 
appeal  in  civil  cases  must  be  allowed  as  costs. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Costs,  §S  978-982.] 

6.  Same— Maps. 

Under  paragraph  6  of  rule  27  (32  Pac.  xi), 
maps  used  on  the  hearing  and  necessary  to  be 
examined  on  the  appeal  form  a  part  of  the 
transcript,  and  copies  thereof  must  be  attach- 
ed thereto,  and  the  necessary  expense  of  mak- 
ing the  same  may  be  taxed  as  costs  on  the 
appeal. 

7.  Same. 

Under  the  provisions  of  rule  19  (32  Pac. 

ix)  ,  the  judge  may  order  the  transmission  of 
maps  and  other  original  papers  to  the  Supr*- me 
Court  for  its  inspection,  and  that  method  of 
presenting  maps  ought  to  be  pursued  whenever 
practicable,  and  thus  save  costs. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Canyon  Coun- 
ty; Ed.  L.  Bryan,  Judge. 

Action  by  Lee  Young  against  the  Extension 
Ditch  Company.  A  judgment  for  plaintiff 
having  been  reduced  on  appeal  (89  Pac.  290) 
by  defendant,  on  the  filing  of  a  remittitur, 
plaintiff  moved  to  strike  out  certain  items 
of  the  cost  bill  filed  by  defendant,  and  from 
an  order  refusing  to  strike  those  items  plain- 
tiff appeals.  Affirmed. 

Stone  &  McLane,  for  appellant  Richards 
&  Haga,  for  respondent 


SULLIVAN,  J.  This  action  was  before 
this  court  at  Its  February  term,  1907,  on  an 
appeal  from  the  judgment  and  an  order  de- 
nying a  new  trial.  13  Idaho,  174.  89  Pac. 
29G.  The  judgment  appealed  from  was  for 
$1,750.  This  court  reduced  that  Judgment 
$750,  leaving  the  Judgment  $1,000.  When  the 
remittitur  was  filed  in  the  lower  court,  the 
respondent  here,  who  was  appellant  on  the 
first  appeal,  filed  a  memorandum  of  costs  of 
appeal  that  included,  among  other  items,  one 
of  $130  paid  the  stenographic  court  reporter 
for  a  transcript  of  the  evidence  used  in  pre- 
paring his  statement  on  motion  for  a  new 
trial  and  on  appeal,  and  an  item  of  $20  paid 
for  prints  of  exhibits  of  maps  for  use  on  ap- 
peal. This  appellant,  who  was  respondent 
on  the  former  appeal,  moved  to  tax  the  costs 
by  striking  out  those  two  Items  and  certain 
others  from  the  cost  bill.  The  motion  was 
denied  as  to  said  two  items.  This  appeal  is 
from  the  order  of  the  court  refusing  to  strike 
out  those  two  items. 

We  will  first  consider  the  item  of  $130 
paid  the  court  reporter  for  the  transcript  of 
the  evidence.  Under  the  provisions  of  sec- 
tion 5  of  an  act  entitled,  "An  act  to  provide 
for  the  appointment,  duties  and  compensa- 
tion of  stenographic  reporters  of  the  district 
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courts,"  approved  February  9,  1899  (Sess. 
Laws  3899,  p.  1G3),  It  is  made  the  duty  of 
such  reporters  to  furnish,  on  the  application 
of  the  Attorney  General,  district  attorney, 
or  any  party  to  a  suit  in  which  a  stenogra- 
phic record  has  been  made,  a  typewritten 
copy  of  the  record,  or  any  part  thereof,  for 
which  he  shall  be  entitled  to  receive,  in  ad- 
dition to  his  salary,  a  fee  of  15  cents  per 
hundred  words,  to  be  paid  by  the  party  re- 
questing the  same,  and  to  be  taxed  as  costs 
in  the  case  against  the  party  finally  defeated 
in  the  action.  The  act  of  1899  was  again 
amended  In  1907.  Sess.  Laws  1907,  p.  542. 
However,  the  amendment  of  1907  does  not 
apply  to  this  case. 

It  Is  most  earnestly  contended  that,  al- 
though the  respondent  won  on  the  former 
appeal  and  succeeded  In  having  the  judgment 
reduced  nearly  one-half,  he  must  nevertheless 
pay  the  stenographer  for  a  transcript  of  the 
evidence  that  was  used  in  the  preparation  of 
the  transcript  on  appeal,  because  he  was 
finally  defeated  in  the  action.  He  was  com- 
pelled to  take  the  appeal  to  protect  his  rights, 
and  succeeded  In  reducing  the  Judgment  $750. 
It  was  necessary  for  him  to  have  a  tran- 
script of  the  reporter's  notes  in  order  to  pre- 
pare his  transcript  on  appeal.  As  he  was 
successful  In  that  proceeding,  at  least  to  a 
certain  extent,  he  Is  entitled  to  recover  his 
oop.ts  on  such  appeal,  and  a  part  of  those 
costs  were  $130  paid  for  a  transcript  of  the 
reporter's  notes.  We  think  the  provision  of 
said  section  5  of  the  act  referred  to  contem- 
plates that  the  cost  of  the  reporter's  notes 
shall  be  taxed  against  the  defeated  party  In 
the  proceeding  In  which  they  are  used.  To 
Illustrate:  If  a  plaintiff  procure  judgment 
for  $5,000  against  a  defendant,  and  the  de- 
fendant appeals,  and  In  order  to  prepare  his 
transcript  on  appeal  It  Is  necessary  for  him 
to  procure  a  copy  of  the  reporter's  notes, 
and  he  pays  therefor,  and  on  the  appeal  re- 
duces the  judgment  to  $500,  that  Is  a  final 
determination  of  that  action  on  that  appeal, 
and  appellant  is  entitled  to  recover  of  the  re- 
spondent the  amount  paid  for  the  reporter's 
notes.  The  general  theory  of  our  law  in  re- 
gard to  costs  Is  that  the  losing  party  shall 
pay  the  costs,  and  It  would  be  most  unjust 
to  compel  the  winning  party  on  an  appeal, 
especially  where  there  Is  any  considerable 
change  in  the  judgment  appealed  from,  to 
pay  the  costs  of  the  appeal.  And  we  do  not 
think  that  the  Legislature  Intended  In  this 
class  or  kind  of  costs  or  fees  to  compel  the 
successful  party  on  the  appeal  to  pay  them. 
The  determination  of  the  appeal  is  a  final 
determination  of  the  action  on  appeal,  and 
the  costs  made  thereon  are  separate  and  dis- 
tinct from  costs  made  in  the  trial  court. 

We  have  not  overlooked  the  fact  that  the 
payment  of  costs  In  certain  cases  is  left  dis- 
cretionary with  the  judge  or  court.  In  the 
case  of  Raft  River  Land  &  Cattle  Co.  v. 
Langford,  6  Idaho,  30,  51  Pac.  1027,  the  right 
of  the  prevailing  party  to  recover  the  amount 


paid  by  him  for  a  copy  of  the  evidence  from 
the  court  reporter  was  considered.  The  fees 
paid  for  the  procuring  of  a  transcript  of  the 
evidence  from  the  court  reporter  to  be  used 
on  motion  for  a  new  trial,  in  case  an  appeal 
Is  taken,  are  costs  Incurred  on  the  appeal 
and  are  taxable  as  such.  In  McDonald  v. 
Burke,  3  Idaho  (Hasb.)  206,  28  Pac.  440,  35 
Am.  St  Rep.  276,  where  a  question  similar 
to  the  one  under  consideration  was  passed 
upon  and  the  fees  of  the  stenographer  were 
there  disallowed  because  the  services  charg- 
ed for  were  not  rendered  by  the  court  ste- 
nographer, the  party  employed  a  private  ste- 
nographer, and  charged  as  fees  such  stenog- 
rapher's compeusatlou  for  work  done  as  a 
private  stenographer.  We  do  not  think  in 
the  passage  of  said  act  the  Legislature  in- 
tended to  amend  the  various  provisions  of 
the  Revised  Statutes  regarding  taxation  of 
costs.  If  it  did  do  so,  the  title  of  the  act  Is 
clearly  Insufficient  for  that  purpose.  The 
provisions  of  said  act  in  regard  to  the  taxa- 
tion of  costs  should  be  construed  harmoni- 
ously with  the  other  provisions  of  the  stat- 
ute. It  is  only  necessary  costs  and  disburse- 
ments that  can  be  recovered  either  under  the 
statute  or  rules  of  the  court;  and,  when  a 
plaintiff  has  recovered  a  much  larger  judg- 
ment in  the  trial  court  than  he  Is  entitled  to, 
and  the  defendant  Is  required  to  appeal  to 
protect  his  rights  and  wins  on  the  appeal, 
he  Is  entitled  to  the  necessary  costs  incurred 
by  him  on  the  appeal,  although  the  case  ul- 
timately goes  against  him. 

It  is  contended  by  counsel  that  the  item  of 
$20  for  the  prints  of  maps  for  use  on  appeal 
should  not  be  allowed.  Under  rule  6  of  the 
rules  of  this  court  (32  Pac.  vi),  the  cost  of 
printing,  not  to  exceed  40  pages  of  brief, 
must  be  allowed  taxed  as  costs,  and  under 
paragraph  3  of  rule  8  (32  Pac.  viil)  the  ex- 
pense of  printing  the  transcript  on  appeal  in 
civil  cases  and  the  pleadings,  affidavits,  or 
other  papers  constituting  the  record  In  orig- 
inal proceedings  in  this  court  must  be  al- 
lowed as  costs.  Paragraph  6  of  rule  27  (32 
Pac.  xl)  provides  that,  whenever  a  map 
forms  a  part  of  the  transcript,  the  appellant 
must  furnish  six  copies  thereof,  one  to  be 
attached  to  each  of  the  six  copies  of  the 
transcript  filed  with  the  clerk.  That  provi- 
sion was  complied  with  In  this  case  by  fur- 
nishing blue  prints  of  maps  and  attaching 
them  to  the  transcript,  and  it  is  a  necessary 
cost  on  appeal,  and  we  think  should  be  al- 
lowed as  such;  it  being  considered  a  part 
of  the  printed  transcript.  Maps  introduced 
in  evidence  on  the  trial  need  not  be  printed, 
if  the  parties  will  take  advantage  of  the 
provisions  of  rule  19  (32  Pac.  Ix),  by  getting 
an  order  from  the  trial  judge  for  the  trans- 
mission of  such  maps  to  the  Supreme  Court 
for  inspection  there,  or  by  stipulation  of 
counsel  that  the  originals  may  be  used  on 
the  appeal.  In  order  to  avoid  costs,  this  pro- 
cedure should  be  adopted  whenever  It  is 
practicable.   We  think  the  court  did  not  err 
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In  allowing  the  Item  of  $20  for  prints  of 
maps. 

The  order  taxing  costs  must  be  affirmed; 
and  It  Is  so  ordered.  Costs  of  this  appeal  are 
awarded  to  the  respondent 

AILSHIE,  C.  J.,  and  STEWART,  J.,  con- 
cur. 


BOARD  OF  COUNTY  COM'RS  v.  BASSETT. 
(Supreme  Court  of  Idaho.    Feb.  18,  1908.) 

1.  di8tb1ct  and  pbosecutino  attorneys  — 
Duties. 

Under  the  provisions  of  an  act  entitled  "An 
act  fixing  the  qualifications,  and  prescribing  the 
powers  and  duties  of  county  attorneys.'  ap- 
proved February  2,  1899  (Laws  1899,  p.  25),  it 
is  made  the  duty  of  the  prosecuting  attorney^  to 
defend  all  actions,  applications,  or  motions,  civil 
or  criminal,  in  the  district  court  of  his  county, 
in  which  the  people  of  the  state  or  the  county 
is  interested  or  a  party. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  District  and  Prosecuting  Attorneys,  §§ 
34-37.] 

2.  Counties  —  County  Commissioners  —  Du- 
ties. 

Under  the  provisions  of  subdivision  13,  $ 
1759,  Rev.  St.  1887,  the  board  of  commissioners 
is  given  the  power  to  direct  and  control  the 
prosecution  and  defense  of  all  suits  to  which  the 
county  is  a  party  in  interest. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  District  and  Prosecuting  Attorneys,  f§ 
34-37.] 

3.  District  and  Prosecuting  Attorneys  — 
Powers— Right  to  Appeal. 

The  foregoing  provisions  of  the  law  in  re- 
gard to  the  duties  of  the  county  attorney  and 
the  powers  of  the  board  must  be  read  together, 
and  under  those  provisions  the  prosecuting  at- 
torney must  look  after  and  defend  any  and  all 
litigation  instituted  against  the  county,  and  has 
the  power  to  take  an  appeal  in  any  such  cases 
from  the  district  court  to  the  Supreme  Court, 
and  it  does  not  require  an  order  of  the  board  of 
commissioners  to  authorize  him  to  do  that. 

4.  Appeal  —  Dismissal  —  Action  Against 
County. 

Under  the  powers  given  to  the  board  of 
commissioners,  it  may  settle  a  case  pending 
against  the  county,  on  appeal,  and  where  they 
do  Bottle  such  case,  and  it  appears  from  the 
record  that  no  beneficial  results  can  accrue  to 
the  county  from  a  determination  of  the  appeal, 
the  appeal  will  be  dismissed  on  motion. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Twin  Falls 
County ;  Edward  A.  Walters,  Judge. 

Application  of  George  Bassett  to  the  board 
of  county  commissioners  for  a  liquor  license. 
From  a  judgment  reversing  an  order  of  the 
board,  and  directing  that  a  license  be  issued, 
the  board  appeals.  Dismissed. 

F.  A.  Hutto,  Pros.  Atty.,  for  appellant 
Sweeley  &  Sweeley,  for  respondent. 

SULLIVAN,  J.  This  Is  an  appeal  from  a 
judgment  of  the  district  court  reversing  an 
order  of  the  board  of  county  commissioners 
of  Twin  Falls  county,  and  directing  that  a 
liquor  license  be  issued  to  the  respondent  It 
is  an  appeal  on  behalf  of  the  board  of  county 
commissioners.  A  motion  has  been  made  to 
dismiss  the  appeal  on  three  several  grounds, 


the  first  of  which  la  that  the  appeal  was  not 
taken  upon  the  authority  or  order  of  the 
board  of  county  commissioners,  but  upon  the 
volunteer  action  of  the  county  attorney ;  sec- 
ond, that  the  appeal  was  not  legally  taken  for 
the  reason  that  It  was  not  taken  by  the  At- 
torney General  of  the  state ;  and,  third,  that 
the  judgment  and  order  have  been  fully  exe- 
cuted and  complied  with  and  satisfied  by  the 
said  board  of  county  commissioners. 

There  is  nothing  whatever  in  the  first  two 
contentions,  for  the  reason  that  It  la  made 
the  duty  of  the  prosecuting  attorney,  under 
Laws  1899,  p.  25,  to  prosecute  or  defend  all 
actions,  applications,  or  motions,  civil  or 
criminal,  in  the  district  court  of  the  county 
in  which  the  people  of  the  state  or  the  coun- 
ty is  interested  or  a  party.  The  prosecuting 
attorney  is  the  legal  adviser  of  the  board  of 
county  commissioners.  Under  the  provisions 
of  subdivision  13,  §  1759,  Rev.  St.  1887,  as 
amended,  the  board  of  commissioners  is 
given  the  power  to  direct  and  control  the 
prosecution  and  defense  of  all  suits  to  which 
the  county  is  a  party  In  interest,  and  employ 
counsel  to  conduct  the  same,  with  or  without 
the  prosecuting  attorney,  as  they  may  direct. 
Those  provisions  must  be  read  in  connection 
with  the  provisions  of  the  statute,  which  pre- 
scribe the  duties  of  the  county  attorney.  Un- 
der the  law  It  is  made  his  duty  to  look  after 
and  defend  any  and  all  litigation  Instituted 
against  the  county,  and,  if  it  becomes  neces- 
sary to  take  an  appeal,  he  has  full  authority 
to  take  it.  and  it  is  unnecessary  for  him  to 
wait  for  the  action  of  the  board  of  county 
commissioners  to  give  him  directions  and  or- 
ders in  regard  to  the  same.  The  statute  gives 
the  board  of  commissioners  the  right  to  direct 
the  litigation,  and,  if  that  board  sees  fit  to 
compromise  or  settle  the  case  pending  against 
the  county,  they  have  the  right  to  settle  or 
direct  the  case  to  be  dismissed,  and  It  ap- 
pears from  the  record  in  this  case  that  the 
board  of  county  commissioners  compiled  with 
the  order  and  judgment  of  the  district  court 
without  consulting  the  county  attorney,  which 
they  bad  the  legal  right  to  do.  As  the  case 
has  been  fully  settled,  no  beneficial  results 
can  come  from  a  determination  of  the  issues 
made  on  this  appeal. 

It  Is  true,  as  appears  from  the  record  pre- 
sented on  this  motion,  that  the  board  acted 
without  knowledge  of  an  appeal  having  been 
taken,  and,  under  the  facts,  this  court  might 
proceed  and  determine  the  case  under  the 
authority  of  Warner  Bros.  Co.  v.  Freud,  131 
Cal.  039,  G3  Pac.  1017,  82  Am.  St.  Rep.  400. 
and  2  Cyc.  647,  but  under  all  the  facts  of  this 
case,  and  considering  that  the  time  for  which 
the  license  was  issued  is  about  to  expire, 
we  have  concluded  to  sustain  the  motion  and 
dismiss  the  appeal. 

The  appeal  Is  therefore  dismissed,  with 
costs  In  favor  of  the  respondent. 

AILSHIE,  C.  J.,  and  STEWART,  J.,  con- 
cur. 
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ARMSTRONG  v.  SLICK  et  al. 

(Supreme  Court  of  Idaho.    Feb.  1,  1908.) 

Attachment— When  Allowed  — "Dibeot 
Payment  of  Monet." 

The  contract  of  an  indorser  of  a  promis- 
sory note  or  guarantor  of  a  bill  of  exchange  Is 
a  contract  "for  the  direct  payment  of  money," 
and  an  attachment  may  issue  against  the  prop- 
erty of  such  indorser  or  guarantor  when  action 
is  brought  to  enforce  payment  of  the  debt  the 
same  as  against  the  acceptor  or  maker,  un- 
der the  provisions  of  section  4302,  Rev.  St. 
1887. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  3,  p.  2073 ;  vol.  8,  p.  7038.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Bannock  Coun- 
ty; Alfred  Budge,  Judge. 

Action  by  W.  W.  Armstrong  against  W.  B. 
Slick  and  others.  From  an  order  denying 
the  dissolution  of  an  attachment,  defendants 
appeal.  Affirmed. 

Gray  &  Boyd  and  E.  C.  Lackner,  for  ap- 
pellants,  Clark  &  Budge,  for  respondent 

SULLIVAN,  J.  This  action  was  brought 
to  recover  upon  four  bills  of  exchange  and 
two  promissory  notes  for  a  sum  aggregat- 
ing approximately  $54,000,  including  interest 
and  attorneys'  fees.  Said  bills  of  exchange 
were  dated  February  20,  1006,  and  were  ex- 
ecuted by  the  appellants  to  the  order  of  them- 
selves and  drawn  on  the  Glenn's  Ferry  Land 
&  Irrigation  Company,  and  were  Indorsed  on 
that  date  by  the  appellants  under  the  name 
of  Slick  Bros.,  as  follows,  to  wit:  "For  value 
received,  we  hereby  guarantee  payment  of 
the  within  note,  waiving  demand  of  payment, 
protest,  and  notice  of  nonpayment.  [Signed] 
Slick  Bros.,  by  W.  B.  Slick."  On  the  same 
day  said  bills  were  accepted  by  the  Glenn's 
Ferry  Land  &  Irrigation  Company  by  the  fol- 
lowing indorsement  upon  their  face:  "Ac- 
cepted this  20th  day  of  February,  1906,  pay- 
able at  the  Bannock  National  Bank,  Pocatel- 
lo,  Idaho.  [Signed]  Glenn's  Ferry  Land  & 
Irrigation  Co.,  by  Ernest  Pierson,  Pres.,  by 
E.  L.  Rigg,  Secy."  Promissory  notes  were 
executed  by  the  Glenn's  Ferry  Land  &  Irriga- 
tion Company,  payable  to  the  order  of  Slick 
Bros.,  and  were  indorsed  by  Slick  Bros,  in 
the  same  manner  as  were  the  bills  of  ex- 
change. One  of  said  notes  bore  date  of  July 
19th,  and  one  July  20,  1905,  the  Indorsement 
thereon  bearing  date  of  July  20th.  The  com- 
plaint states  six  causes  of  action — four  on 
bills  of  exchange,  and  two  on  said  promissory 
notes.  At  the  time  of  filing  the  complaint 
the  plaintiff  secured  several  writs  of  attach- 
ment directed  to  the  sheriff  of  several  differ- 
ent counties  in  Idaho  and  against  all  of  the 
defendants  jointly;  the  plaintiff  averring  in 
the  affidavit  for  attachment  that  the  causes 
of  action  set  forth  in  the  complaint  were 
founded  upon  certain  express  contracts  for 
the  direct  payment  of  money.  The  property 
of  the  defendants  Slick  Bros,  was  attached 
in  several  different  counties.  Thereafter 


Slick  Bros,  moved  to  vacate  and  discharge 
said  writs  of  attachment,  the  principal 
ground  of  which  was  that  the  alleged  negoti- 
able instruments  set  forth  in  the  complaint 
were  not,  as  to  the  liability  of  the  appellants, 
contracts  express  or  implied  for  the  direct 
payment  of  money,  but  that,  on  the  contrary, 
the  liability  for  the  payment  thereof  was 
wholly  contingent,  indirect,  secondary,  and 
conditional  to  the  liability  of  their  codefend- 
ant  the  Glenn's  Ferry  Land  &  Irrigation 
Company.  The  Irrigation  Company  did  not 
appear  In  the  action,  and  did  not  join  in  the 
motion  to  dissolve  the  attachment,  and  has 
not  joined  in  this  appeal.  After  a  hearing 
the  court  denied  the  motion  to  dissolve  the 
attachments,  and  this  appeal  Is  from  that 
order. 

The  contention  of  appellants  is  that  their 
liability  upon  the  Instruments  sued  upon  Is 
conditional,  contingent,  indirect,  and  collat- 
eral, and  therefore  as  to  them  the  said  con- 
tracts are  not  for  the  "direct  payment  of 
money,"  within  the  meaning  of  the  phrase 
"for  the  direct  payment  of  money,"  as  used 
in  section  4302,  Rev.  St.  1887,  which  section 
has  reference  to  the  Issuance  of  writs  of  at- 
tachment. There  Is  nothing  in  that  conten- 
tion, as  the  contract  of  an  Indorser  or  guar- 
antor of  a  bill  of  exchange  or  promissory 
note  Is  a  contract  for  the  direct  payment  of 
money.  There  is  no  distinction  between  the 
contract  of  a  maker  of  a  promissory  note  and 
the  acceptor  of  a  bill  of  exchange  as  to  their 
being  contracts  for  the  direct  payment  of 
money.  After  the  obligation  becomes  due, 
and  suit  is  brought  to  collect  the  same,  at- 
tachment may  issue  under  the  laws  of  this 
state  against  the  Indorser  and  guarantor  of 
such  paper  the  same  as  against  the  acceptor 
or  maker.  Elbring  v.  Mullen,  4  Idaho,  199, 
38  Pac.  404. 

The  order  of  the  trial  judge  refusing  to 
dissolve  the  attachment  must  therefore  be 
affirmed,  and  it  is  so  ordered,  with  costs  in 
favor  of  the  respondent 

AILSHIE,  C.  J.,  and  STEWART,  J.,  con- 
cur. 


PIERSON  v.  STATE  BOARD  OF  LAND 
COM'RS. 

(Supreme  Court  of  Idaho.    Jan.  27,  1908.) 

Public  Lands— Contests— Appeal  from  De- 
cision of  Land  Board. 

The  statutes  of  this  state  do  not  authorize 
an  appeal  from  the  decision  of  the  State  Board 
of  Land  Commissioners  in  a  land  contest  case 
heard  and  determined  by  such  board. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Twin  Falls 
County;  Edward  A.  Walters,  Judge. 

Application  by  J.  H.  Plcrson  for  writ  of 
mandamus  to  the  State  Board  of  Land  Com- 
missioners. From  an  order  denying  the  writ, 
plaintiff  appeals.  Affirmed. 
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The  plaintiff  herein  brought  a  contest  be- 
fore the  State  Board  of  Laud  Commissioners 
against  the  entry  of  Charles  S.  Loveland, 
made  under  the  Carey  act,  on  the  Twin  Falls 
segregation.  After  notice  of  contest  was  is- 
sued by  the  board  and  service  thereof,  it 
seems  that  the  contest  was  dismissed  by  the 
board  without  a  hearing.  The  contestant 
thereupon  attempted  to  take  an  appeal  from 
the  action  of  the  State  Board  of  Land  Com- 
missioners to  the  district  court  in  and  for 
Twin  Falls  county,  that  being  the  county  In 
which  the  land  was  situated.  The  board  re- 
fused to  send  up  any  transcript  or  furnish 
any  record  of  proceedings,  and  the  contestant 
and  appellant  applied  to  the  district  court 
for  a  writ  of  mandate  to  compel  the  board  to 
send  up  a  transcript  of  the  record.  Notice 
of  the  application  for  a  writ  was  served  on 
the  board,  and  the  Attorney  General  ap- 
peared on  behalf  of  the  board  and  contested 
the  application.  After  the  hearing  the  court 
made  au  order  denying  the  writ  on  the 
ground  that  au  appeal  does  not  lie  from  the 
action  of  the  State  Board  of  Land  Commis- 
sioners in  such  case.  Plaintiff  appealed 
from  the  order. 

Shields  &  Ashton.  for  appellant.  J.  J.  Gu- 
hecn,  Atty.  Gen.,  and  Edwin  Snow,  for  re- 
spondent. 

A I  LSI  I  IE,  C.  J.  (after  stating  the  facts  as 
above).  The  only  question  presented  for  our 
determination  in  this  case  is  whether  an  np- 
peal  will  lie  from  the  decision  of  the  State 
Board  of  Land  Commissioners  on  a  land  con- 
test had  before  them.  The  State  Board  of 
Land  Commissioners  is  a  constitutional  body, 
organized  and  existing  under  and  by  virtue 
of  the  provisions  of  section  7  of  article  9  of 
the  Constitution,  which  is  as  follows:  "The 
Governor,  Superintendent  of  Public  Instruc- 
tion, Secretary  of  State  and  Attorney  Gen- 
eral shall  constitute  the  State  Board  of  Laud 
Commissioners,  who  shall  have  the  direction, 
control  and  disposition  of  the  public  lands  of 
the  state,  under  such  regulations  as  may  be 
prescribed  by  law."  To  this  board  the  Con- 
stitution has  assigned  the  "direction,  con- 
trol and  disposition  of  the  public  lands  of 
the  state."  In  furtherance  of  the  powers 
conferred  by  the  Constitution,  the  state  Legis- 
lature, by  section  2  of  the  act  of  March  2, 
1899  (Scss.  J,aws  1899.  p.  284).  conferred  up- 
on  the  same  board  "the  selection,  manage- 
ment, aud  disposal"  of  all  lands  received  by 
the  state  under  the  grant  from  the  general 
government,  commonly  known  as  the  "Carey 
act."  The  statute  of  the  state  prior  to  1903 
contained  no  provision  for  hearing  contests 
over  the  right  to  purchase  or  enter  state 
lands;  but  by  the  act  of  March  2,  1905  (Sess. 
I^aws  1005,  p.  131).  the  Legislature  created 
the  office  of  register  of  the  State  Board  of 
tand  Commissioners,  and  provided  for  hear- 
ing contests,  and  by  section  5  of  the  act  re- 


quires the  register  to  set  a  time  for  hearing 
evidence  and  taking  testimony,  and  requires 
that  after  the  hearing  the  register  shall  fur- 
nish "a  full  transcript  of  the  proceedings  to 
the  State  Board  of  Land  Commissioners,  who 
shall  render  a  decision  In  accordance  there- 
with." Section  24  of  the  same  act  is  as  fol- 
lows: "The  State  Board  of  Land  Commis- 
sioners may  hear  and  determine  ttie  claims 
of  all  persons  who  may  claim  to  be  entitled, 
in  whole  or  in  part,  to  any  lands  owned  by 
this  state,  and  the  decision  of  said  board 
shall  be  final  until  set  aside  by  a  court  of 
competent  jurisdiction,  and  the  board  shall 
have  power  to  establish  such  rules  and  regu- 
lations as  in  their  opinion  may  be  proper  or 
necessary  to  prevent  fraudulent  applica- 
tions." Appellant  rests  his  contention  for 
the  right  of  appeal  upon  the  grounds:  (1) 
That  it  is  the  duty  of  the  board  to  hear  and 
determine  the  contest  upon  the  evidence  sub- 
mitted; and  (2)  that  "the  decision  of  said 
board  shall  be  final  until  set  aside  by  a  court 
of  competent  jurisdiction." 

It  must  be  conceded  in  the  outset  that  "the 
right  of  appeal  is  statutory  and  unknown  to 
the  common  law.  It  cannot  be  extended  to 
cases  not  within  the  statute."  General  Cus- 
ter Min.  Co.  v.  Van  Camp,  2  Idaho  (Hasb.) 
40,  3  Pae.  22.  In  the  case  at  bar,  if  any 
right  of  appeal  exists,  it  must  be  found  in 
the  statute.  This  latter  proposition,  we 
think,  narrows  itself  down  to  the  question  as 
to  whether  that  authority  Is  to  be  found  in 
section  24  of  the  act  of  March  2,  19U5  (Sess. 
Laws  1JH15.  p.  142).  Section  5  of  the  act  pro- 
vides that  tbe  practice  and  procedure  in  con- 
test cases  shall  be  the  same  as  that  establish- 
ed by  the  United  States  in  the  district  land 
office,  and  the  whole  tenor  of  the  act  indi- 
cates that  the  Legislature  intended  to  provide 
a  similar  mode  and  method  for  contests  over 
state  land  and  for  state  purposes  to  that  es- 
tablished by  the  general  government  for  con- 
tests over  government  lands.  Under  similar 
legislation  in  other  states  a  like  view  has 
been  entertained  by  the  courts.  Corpe  v. 
Brooks.  8  Or.  222;  Routt  v.  Greenwood  Ceme- 
tery Land  Co.,  18  Colo.  132.  31  Pac.  838. 
The  United  States  Supreme  Court  has  re- 
peatedly held  that  the  decisions  of  the  land 
department  of  the  government  are  final  and 
conclusive  as  to  all  facts  found  In  a  case, 
and  tbat  they  would  only  be  reviewed  as  to 
errors  of  law  or  on  account  of  fraud.  John- 
son v.  Towsley,  13  Wall.  (U.  S.)  72;  20  L.  Ed. 
485:  Burfenning  v.  Chicago,  St.  P..  M.  &  O. 
It.  Co..  103  U.  S.  321,  1(5  Sup.  Ct  1018,  41  L. 
Ed.  175;  Gonzales  v.  French,  164  V.  S.  342. 
17  Sup.  Ct.  102,  41  L.  Ell.  400;  7  Notes  on  U. 
S.  Reports,  618.  In  other  words,  that,  where 
the  land  department  had  misapplied  the  law 
to  the  facts  found,  or  in  cases  of  fraud,  the 
court  would  furnish  relief.  We  think  the 
Legislature  had  a  similar  purpose  in  view 
when  they  said:  "The  decision  of  said  board 
shall  be  final  until  set  aside  by  a  court  of 
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competent  jurisdiction."  This  language  in- 
dicates the  idea  of  a  review  of  questions  of 
law  rather  than  questions  of  fact.  If  the 
board  should  refuse  to  act,  a  contestant  has  an 
adequate  remedy  to  compel  them  to  act  If 
they  should  act  in  a  matter  without  juris- 
diction, there  is  a  remedy;  if  they  misapply 
the  law  to  the  facts  found,  or  in  case  of 
fraud,  there  is  a  remedy;  but  those  remedies 
are  not  by  appeal.  The  fact  that  the  Legis- 
lature never  provided  any  procedure  to  be 
followed  or  designated  any  court  to  which 
the  appeal  could  be  takeu  is  further  Indic- 
ative of  an  absence  of  intention  to  grant 
the  right  of  appeal.  Of  course,  if  the  Legis- 
lature had  in  direct  terms  authorized  an  ap- 
peal, and  designated  the  court  to  which  such 
appeal  might  be  taken,  the  court  would  as- 
sume jurisdiction,  and  prescribe  the  proce- 
dure to  be  followed.  Such,  however,  is  not 
the  case  here. 

We  are  satisfied  that  the  order  and  judg- 
ment of  the  trial  court  was  correct,  and  it  is 
hereby  affirmed,  costs  awarded  in  favor  of 
respondent. 

SULLIVAN  and  STEWART,  JJ.,  concur. 


BOOTH  MERCANTILE  CO.  v.  MURPHY 
et  al.  (GRIFFIN*  et  al.,  Interveners). 
(Supreme  Court  of  Idaho.    Feb.  4,  1908.  On 
Rehearing,  Feb.  18,  15KJ8.) 

1.  Husband  and  Wife— Contbacts  of  Wife 
— Separate  Estate. 

Wiiere  a  married  woman  purchases  hotel 
furniture,  furnishings,  and  fixtures  for  con- 
ducting a  hotel  business,  and  executes  her 
promissory  note  therefor,  and  at  the  same  time 
executes  a  mortgage  on  her  separate  real  prop- 
erty to  secure  the  payment  of  such  promissory 
note,  the  contract  is  one  for  her  own  use  and 
benefit,  and  the  mortgage  constitutes  a  contract 
with  reference  to  her  separate  property,  and  the 
debt  and  obligation  thus  incurred  is  enforce- 
able against  her  and  against  her  separate  es- 
tate so  mortgaged. 

2.  Acknowledgment— Defective  C  e  b  t  i  f  i- 
catf-  —Correction. 

Where  a  certificate  of  acknowledgment  was 
not  made  in  compliance  with  the  provisions  of 
section  2900.  Rev.  St.  1887,  prior  to  the 
amendment  thereof,  and  it  appears  that  the  ac- 
knowledgment was,  in  fact,  taken  in  conform- 
ity with  the  substantial  requirements  of  that 
provision  of  the  statute,  and  the  facts  actually 
existed  which  would  have  enabled  (he  notary  to 
have  attached  the  proper  certificate  of  ac- 
knowledgment, the  court  should  decree  the  cor- 
rection of  such  certificate  so  as  to  comply  with 
the  statute. 

3.  Same. 

The  facts  in  this  case  considered,  and  held 
sufficient  to  authorize  and  require  a  decree  re- 
forming the  certificate  of  acknowledgment  so  as 
to  make  it  conform  with  the  requirements  of  the 
statute. 

4.  Descent  and  Distribution— Riohts  and 
Liabilities  of  Heirs  and  Distributees. 

Where  a  deceased  husband's  estate  is  found 
npon  return  of  the  inventory  to  be  of  less  value 
than  $1,500,  and  the  probate  court  thereafter 
duly  and  regularly  makes  an  order  and  decree 
Retting  the  entire  estate  aside  for  the  use  and 
support  of  the  family  of  the  deceased,  in  com- 
pliance with  section  5445,  Rev.  St.  1887,  and 


the  widow  thereafter  mortgages  all  her  inter- 
est in  and  to  such  estate,  held,  that  the  mort- 
gage so  executed  covers  whatever  right,  title,  or 
interest  she  has  in  or  to  the  estate  by  right  of 
succession  as  an  heir  of  her  deceased  husband, 
and  that  the  interest  so  granted  and  incum- 
bered is  commensurate  only  with  her  rights  of 
succession,  and  that  a  purchaser  under  a  fore- 
closure sale  can  only  acquire  such  rights  and 
privileges  as  she  has  by  reason  of  being  an  heir 
to  such  estate. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Bannock  Coun- 
ty; Alfred  Budge,  Judge. 

Action  by  the  Booth  Mercantile  Company 
against  Julia  Murphy  and  others,  and  Mary 
Griffin  and  others  intervene.  Judgment  for 
defendant,  and  plaintiff  appeals.  Reversed. 

D.  Worth  Clark,  for  appellant.  J.  R.  S. 
Budge,  for  respondents. 

AILSHIE,  C.  J.  This  action  was  Insti- 
tuted to  foreclose  a  mortgage  on  certain  real 
estate  situated  at  Pocatello.  Idaho.  The  note 
and  mortgage  were  executed  on  the  29th 
day  of  May,  1903,  at  West  Jordan,  Salt  Lake 
county,  Utah,  by  the  defendant  Mrs.  Julia 
Murphy.  The  defendant  Mrs.  Murphy,  who 
was  then  residing  In  Utah,  purchased  from 
the  plaintiff  some  furniture,  fixtures,  and 
supplies  for  the  purpose  of  running  and  con- 
ducting a  hotel  business,  and  executed  the 
note  and  mortgage  in  question  in  payment  of 
the  purchase  price.  At  the  time  of  entering 
into  this  contract,  Mrs.  Murphy  was  the  wife 
of  Timothy  Murphy.  She  had,  however,  pre- 
viously been  married  to  Michael  D.  Griffin. 
At  the  time  of  the  death  of  Griffin,  her  first 
husband,  they  were  living  at  Pocatello,  in 
this  state.  An  administration  was  thereafter 
had  on  the  Griffin  estate,  and,  upon  the  re- 
turn of  the  Inventory,  It  appeared  that  the 
estate  was  of  less  value  than  $1,500,  and  the 
court,  after  due  notice,  In  pursuance  of  sec- 
tion 5445,  Rev.  St.  1887,  proceeded  to  and 
did  make  an  order  in  due  and  regular  form 
setting  aside  the  entire  estate,  including  the 
real  property  covered  by  the  mortgage  in 
question,  for  the  use  and  benefit  of  the  widow 
and  minor  children.  At  that  time  the  family 
consisted  of  the  widow,  Mrs.  Griffin,  and  her 
seven  minor  children.  The  proceedings  In 
setting  aside  this  estate  appear  to  have  been 
regular  and  in  conformity  with  the  statute, 
and  are  not  questioned  In  this  case.  The 
Widow  Griffin  thereafter  married  Murphy, 
and  early  In  the  year  of  1903  they  moved  to 
Utah,  where  Murphy  engaged  In  railroad 
work,  while  Mrs.  Murphy  conducted  the  hotel 
business.  Mrs.  Murphy  and  the  minor  chil- 
dren contested  the  foreclosure  of  this  mort- 
gage upon  sundry  grounds,  and  obtained  a 
Judgment  In  their  favor,  refusing  the  plain- 
tiff any  relief  whatever  either  upon  the 
promissory  note  or  the  mortgage  executed 
as  security  therefor.  The  plaintiff  has  ai>- 
pealed  and  assigns  numerous  errors  which 
are  argued  in  the  brief  under  five  general 
heads.    In  the  first  place,  it  Is  contended 
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that  the  contract  was  a  Utah  contract,  and  | 
that  under  the  statutes  of  that  state  (section 
1190,  Rev.  St.  1898)  a  married  woman  may 
contract  in  ail  respects  as  if  she  were  a 
feme  sole.  Second.  It  is  insisted  that  the 
findings  of  the  court  that  the  residence  of 
Mrs.  Murphy  was  in  Idaho,  instead  of  in 
Utah,  is  erroneous,  and  contrary  to  the  evi- 
dence. Third.  That  the  evidence  In  the  case 
shows  clearly  and  without  contradiction  that 
the  debt  was  contracted  for  the  use  and  bene- 
fit of  Mrs.  Murphy  and  concerning  her  sepa- 
rate estate,  and  that  the  finding  of  the  court 
that  It  was  in  fact  not  for  her  use  or  benefit 
or  with  reference  to  her  separate  estate  Is 
wholly  unsupported  by  the  evidence.  Fourth. 
That  the  evidence  shows  that  the  mortgage 
was  duly  and  properly  acknowledged,  and 
was  entitled  to  be  so  certified,  and  that  the 
finding  of  the  court  that  It  was  not  duly 
and  properly  acknowledged  was  contrary  to 
the  evidence  and  erroneous.  Fifth.  That  Mrs. 
Murphy  had  a  mortgagable  iuterest  in  the 
property  covered  by  the  mortgage,  and  that 
the  court  erred  in  holding  otherwise. 

As  we  view  this  case,  it  is  immaterial  for 
the  purpose  of  this  decision  whether  the  con- 
tract was  a  Utah  or  an  Idaho  contract,  and 
it  Is  likewise  immaterial  whether  Mrs.  Mur- 
phy was  as  a  matter  of  law  at  the  time  of 
entering  into  the  contract  domiciled  in  Utah 
or  Idaho.  The  contract  was  her  own  debt, 
Incurred  for  her  use  and  benefit.  She  re- 
ceived the  consideration  therefor — the  goods 
and  merchandise  for  which  the  note  and 
mortgage  were  executed.  Not  only  that,  but 
the  purchase  price  was  secured  by  a  contract 
with  direct  reference  to  her  separate  estate, 
namely,  a  mortgage  executed  by  her  on  her 
separate  property.  Bank  of  Commerce  v. 
Baldwin  (Idaho)  93  Pac.  504.  It  has  been 
uniformly  held  by  this  court  that  a  married 
woman  could  bind  her  separate  estate  by  a 
contract  executed  in  this  manner.  Dern- 
ham  v.  Rowley,  4  Idaho,  753,  44  Pac.  643; 
Jaeckel  v.  Pease,  6  Idaho,  131,  53  Pac.  300; 
Strode  v.  Miller,  7  Idaho,  10,  50  Pac.  803; 
Holt  v.  Gridley,  7  Idaho,  410,  63  Pac.  188; 
Bank  of  Commerce  v.  Baldwin,  12  Idaho, 
202,  85  Pac.  407 ;  Bank  of  Commerce  v.  Bald- 
win, supra.  The  fact  that  the  property  pur- 
chased may  have  Inured  to  the  benefit  of  the 
whole  family,  or,  rather,  of  the  community, 
does  not  make  it  any  less  her  own  individual 
contract,  nor  does  it  do  away  with  the  fact 
that  she  received  the  goods  for  which  the 
contract  was  made.  In  a  sense,  it  would  be 
difficult  to  name  a  contract  a  married  woman 
might  make  that  would  not  in  some  respects 
inure  to  the  benefit  of  the  community,  but 
that  fact  alone  does  not  lessen  her  obligation 
thereon.  Edmiulston  v.  Smith  (Idaho)  92 
Pac.  842.  The  acknowledgment  to  the  mort- 
gage Is  as  follows:  "State  of  Utah,  County 
of  Salt  Lake — ss.:  On  the  fourth  day  of 
June.  A.  D.  Nineteen  Hundred  and  three, 
personally  uppeared  before  me,  Mrs.  Julia 
Murphy  and  the  Booth  Mercantile  Co.  (R. 


Ix  Booth,  Gen.  Manager.)  The  signers  of  the 
above  instrument,  who  duly  acknowledged 
to  me  that  she  executed  the  same.  Eugene  P. 
Wheelon,  Notary  Public.  My  commission 
expires  April  27,  1903."  This  acknowledg- 
ment was  taken  prior  to  the  amendment  of 
section  2960,  Rev.  St.  1887,  aud  is  not  in 
conformity  with  the  requirements  of  that 
section,  in  that  It  does  not  show  that  the 
acknowledgment  was  taken  without  the  hear- 
ing of  the  husband,  and  that  the  woman  was 
made  acquainted  with  the  contents  of  the 
instrument.  The  plaintiff  In  Its  complaint 
alleged  that  the  acknowledgment  was  duly 
and  regularly  taken,  but  that  the  certificate 
was  Imperfect,  and  not  in  proper  form,  and 
prayed  that  the  same  be  corrected  and  amend- 
ed so  as  to  comply  with  the  statute.  There 
Is  no  substantial  conflict  in  the  evidence  as 
to  what  occurred  at  the  time  of  the  execu- 
tion of  this  mortgage.  In  substance  it  is  as 
follows:  After  the  deal  had  been  made,  the 
pai>er8  were  drawn,  and  were  taken  by  one 
of  the  employes  of  the  plaintiff  company  to 
Mrs.  Murphy  at  her  place  of  business,  and  she 
read  them  over  and  signed  the  note  there, 
and  either  signed  the  mortgage  at  that  time 
or  later  on  in  the  office  of  the  company.  On 
this  latter  fact  there  Is  some  uncertainty. 
At  any  rate,  the  notary  went  Into  the  office 
where  there  were  two  or  three  persons  pres- 
ent, and  read  the  mortgage  to  Mrs.  Murphy, 
and  asked  her  if  the  signature  was  hers.  She 
told  him  It  was,  that  she  knew  the  contents 
of  the  instruments,  and  that  it  was  a  mort- 
gage on  some  property  she  had  in  Pocatello. 
and  that  it  was  given  as  security  for  the  note 
she  had  just  executed.  She  testifies  that 
she  knew  its  contents  and  all  about  it,  and 
that  she  executed  it  The  husband  was  not 
present  during  any  of  these  transactions,  and 
was  not  present  at  the  time  the  mortgage  was 
executed  and  the  acknowledgment  taken. 
Now,  it  is  true  that  the  notary  was  not  aware 
of  the  requirements  of  the  Idaho  statute  with 
reference  to  acknowledgments  of  married 
women,  and  did  not  take  this  acknowledg- 
ment with  any  view  to  a  compliance  with  the 
Idaho  statute;  and  that  evidently  accounts 
for  the  certificate  being  in  the  form  as  above 
set  out.  It  would  be  immaterial,  however, 
whether  he  actually  knew  what  the  Idaho 
statute  was  or  not,  if  the  acknowledgment 
had  been  properly  taken  and  he  had  attached 
a  proper  certificate.  He  failed,  however,  to 
attach  a  proper  certificate,  for  the  reason 
that  he  was  not  aware  of  the  provisions  of 
our  statute.  It  does  quite  clearly  appear 
to  us,  on  the  other  hand,  that  the  acknowl- 
edgment was  taken  in  substantial  compliance 
with  our  statute.  The  woman  was  made  ac- 
quainted with  the  contents  of  the  instru- 
ment. She  already,  In  fact,  knew  Its  con- 
tents and  the  nature  of  the  transaction.  It 
was  her  transaction.  It  was  taken  in  the 
absence  of  her  husband,  and  without  any 
coercion  or  compulsion  on  bis  part.  First 
Nat.  Bank  of  Halley  v.  Glenn,  10  Idaho,  224, 
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77  Pac.  623,  109  Am.  St  Rep.  201  It  satis- 
factorily appears  to  as  that  the  facts  existed 
upon  which  the  notary  could  have  attached  a 
proper  certificate  of  acknowledgment  Where 
such  facts  already  exist,  and  it  Is  shown  that 
the  acknowledgment  was  proper,  the  certif- 
icate should  be  so  reformed  as  to  conform 
with  the  statute,  and  It  was  error  to  refuse 
a  reformation  of  the  acknowledgment  so 
as  to  entitle  the  mortgage  to  be  foreclosed 
in  this  case.  Section  2971.  Rev.  St  1887; 
Bunnell  &  Bno  L  Co.  t.  Curtis,  5  Idaho,  662, 
51  Pac  767. 

This  brings  us  to  the  last  question  present- 
ed. Did  Mrs.  Murphy  have  a  mortgagable 
interest  in  the  property  covered  by  the  mort- 
gage? As  previously  stated,  tbls  property 
had  been  set  aside  by  a  decree  of  the  probate 
court  for  the  use  of  the  widow  and  her  minor 
children.  The  Interest  the  wife  acquired  un- 
der this  decree  is  a  separate  and  distinct  In- 
terest from  that  which  she  had  as  an  heir 
to  the  estate.  By  such  a  decree  the  property 
was  set  aside  as  an  entirety  for  the  use  of 
the  family  of  the  deceased  as  a  whole.  The 
wife  could  do  no  act  that  would  relieve  this 
property  of  Its  burden,  or  free  it  from  the 
obligation  and  purposes  to  which  it  was  set 
aside  until  the  children  had  reached  their 
majority.  This  proposition  Is  very  clearly 
set  forth  in  Estate  of  Moore,  57  Cal.  437,  and 
in  Phelan  v.  Smith,  100  Cal.  158,  84  Pac.  667. 
On  the  other  hand,  Mrs.  Murphy  had  a  vested 
interest  in  this  estate  which  will  or  may  at 
some  time  become  available  to  her  under  the 
laws  of  succession,  and  by  reason  of  her  be- 
ing an  heir  to  her  deceased  husband's  estate. 
There  can  be  no  question  as  to  her  right  to 
alienate  or  incumber  that  interest  Such 
alienation  or  Incumbrance  is  subject  how- 
ever, to  the  superior  and  paramount  right 
conferred  by  the  decree  of  the  probate  court, 
and  will  confer  no  rights  and  grant  no  privi- 
leges that  she  did  not  possess  herself  by 
reason  of  being  an  heir  to  the  estate  as  dis- 
tinguished from  her  duties  as  the  widow  and 
member  of  the  family  of  her  deceased  hus- 
band, and  head  of  such  family  after  the 
death  of  her  husband.  Phelan  v.  Smith, 
sopra. 

We  are  not  called  upon  in  this  case  to  de- 
termine what  rights  the  mortgagee  may  ac- 
quire in  the  mortgaged  property  by  a  fore- 
closure sale,  or  when,  in  the  course  of  time, 
the  purchaser  at  such  sale  may  be  able  to 
realize  or  enjoy  any  of  the  fruits  of,  or  bene- 
fits from,  his  purchase.  We  content  our- 
selves by  simply  holding  that  Mrs.  Murpby, 
as  the  heir  of  her  deceased  husband,  acquired 
such  a  right  in  this  property,  under  the  law 
of  succession,  as  she  could  alienate  or  In- 
cumber. 

For  the  foregoing  reasons,  the  Judgment 
must  be  reversed,  and  It  Is  so  ordered  and  a 
new  trial  granted.  The  cause  is  remanded, 
with  costs  in  favor  of  the  appellant 

8DLUVAN  and  STEWART,  JJ.,  concur. 


On  Petition  for  Rehearing. 

STEWART,  J.  The  respondent  flies  a 
petition  for  a  rehearing,  and  contends,  first 
that  the  note  sued  on  was  not  a  contract  for 
the  use  and  benefit  of  Julia  Murphy;  sec- 
ond, that  the  mortgage  was  not  a  contract 
with  reference  to  her  separate  estate.  This 
court  fully  considered  these  questions  In  the 
principal  opinion.  We  now  add  that  a  con- 
tract made  by  a  married  woman,  by  which 
she  secures  property  for  which  the  contract 
is  executed,  is  for  her  own  use  and  benefit, 
and  that  such  use  and  benefit  Is  a  fact  re- 
sulting from  the  contract  Itself.  Where  It  ap- 
pears, as  it  does  in  this  case,  that  a  married 
woman  purchases  property  and  receives  such 
property,  and  executes  a  promissory  note 
therefor,  she  Is  liable  upon  such  note,  and 
the  contract  is  made  for  her  own  use  and 
benefit  because  she  receives  the  considera- 
tion for  which  such  note  was  made.  It  is  not 
necessary  that  a  party  selling  property  to  a 
married  woman  shall  pursue  the  property 
after  it  is  delivered  to  her,  and  ascertain 
whether  or  not  the  same  ultimately  results 
in  a  benefit  to  her  personally,  or  proves  a 
profitable  investment  The  fact  of  making 
the  contract  and  receiving  the  consideration 
therefor  Is  sufficient  to  create  a  liability  on 
the  part  of  a  married  woman,  and  she  may 
be  held  personally  liable  on  such  contract 
Second.  The  mortgage  was  executed  by  her, 
on  property  which  it  is  admitted  was  her 
separate  estate.  That  she  may  mske  such  s 
contract  and  bind  her  separate  estate  would 
seem  to  be  no  longer  in  donbt  in  this  state. 
Authorities  cited  in  principal  opinion. 

Counsel  for  respondent  In  his  petition  fot 
rehearing  relies  with  much  confidence  upon 
the  case  of  Jaeckel  v.  Pease,  6  Idaho,  181,  53 
Pac.  899.  In  that  case  Pease  and  wife  Jointly 
executed  a  promissory  note  for  the  debt  of 
the  husband,  and  executed  a  mortgage  upon 
community  property  as  security  therefor. 
Suit  was  brought  upon  said  note,  and  for  s 
foreclosure  of  the  mortgage.  The  trial  court 
held  the  mortgage  void  because  of  a  defective 
acknowledgment  but  rendered  a  personal 
Judgment  against  Pease  and  wife.  Mary  A. 
Pease,  the  wife,  appealed,  and  this  court 
held  that  a  personal  Judgment  could  not  be 
sustained  against  her,  for  the  reason  that  the 
debt  was  a  debt  of  the  husband.  In  that  caso 
the  debt  was  not  contracted  by  the  wife,  nor 
for  her  use  or  benefit  nor  did  she  receive  th«- 
consideration,  nor  with  reference  to  her  Sep 
arate  estate.  In  the  case  at  bar  It  clear!} 
appears  that  the  contract  was  made  for  tin- 
use  and  benefit  of  the  wife,  and  with  referem-v 
to  her  own  separate  estate.  It  would  serin 
tbat  the  case  of  Jaeckel  v.  Pease  would  be 
clearly  distinguishable  from  the  case  at  bar. 
In  the  principal  opinion  this  court  does  not 
depart  from  the  well-recognized  rule  which 
has  been  adopted  in  this  state,  that  in  order 
to  charge  the  separate  property  of  the  wife, 
or  render  it  liable  to  levy  and  sale,  it  must 
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be  alleged  In  the  complaint  and  proven  on 
the  trial  that  the  debt  was  incurred  for  the 
use  and  benefit  of  her  separate  property,  or 
was  a  contract  by  her  for  her  own  use  and 
benefit  It  is  specifically  alleged  in  the  com- 
plaint In  this  case  "that  the  note  was  given 
and  the  Indebtedness  of  said  Mrs.  Julia  Mur- 
phy evidenced  thereby,  was  incurred  for  the 
use  and  benefit  of  the  separate  property  of  said 
Mrs.  Julia  Murphy,  and  was  contracted  by  her 
for  her  own  use  and  benefit"  The  facts  as 
proven  upon  the  trial  clearly  show  that  this 
allegation  was  proven  by  the  evidence.  She 
made  the  contract  personally,  and  received  the 
goods  for  which  the  note  was  given ;  and  ex- 
ecuted the  mortgage  upon  her  own  personal 
estate  as  security  therefor.  The  note  was 
executed  for  her  own  use  and  benefit  and  was 
clearly  such  a  contract  as  she  had  authority 
to  make.  The  mortgage  was  upon  her  own 
separate  property  and  with  reference  thereto, 
and  she  had  power  and  authority  to  make 
and  execute  the  same. 

Counsel  argues  next  that  the  mortgage  was 
invalid,  for  the  reason  that  It  covered  the 
separate  property  of  a  married  woman,  and 
required  that  she  and  her  husband  both  join 
in  Its  execution,  as  provided  in  section  2921 
of  the  Revised  Statutes  of  1887.  The  estate 
Mrs.  Murphy  had  In  the  property  mort- 
gaged was  not  a  homestead  as  contemplated 
In  section  2921,  supra.  The  estate  was  one 
set  aside  for  the  benefit  of  the  family  and 
bestowed  by  the  beneficence  of  the  law.  The 
interest  however,  which  Mrs.  Murphy  mort- 
gaged, was  such  Interest  as  might  come  to 
her  under  the  law  of  succession  by  reason  of 
being  an  heir  to  her  deceased  husband.  This 
interest  whatever  it  might  be,  is  not  a  home- 
stead, and  the  law  does  not  require  that  her 
husband  join  her  in  the  execution  of  the 
mortgage  of  the  same.  The  mortgage  cannot 
In  any  way  interfere  with  the  rights  of  the 
family  to  occupy  said  property  as  a  home. 
This  is  very  clearly  set  forth  in  the  principal 
opinion. 

No  reason  appearing  for  granting  a  rehear- 
ing, the  same  is  denied. 

AILSHIE,  a  J.,  and  SULLIVAN,  J.,  con- 
cur. 


(14  Idafao.  133) 

MESERVEY,  Road  Overseer,  v.  GULLIFORD. 

(Supreme  Court  of  Idaho.    Jan.  25,  1908.) 

L  Hion  ways  —  Obstructions  —Abatement- 
Statutory  Provisions. 

Held,  that  this  action  was  brought  concern- 
ing a  rond  that  has  become  a  highway  by  user 
as  defined  by  the  provisions  of  section  851,  Rev. 
St  1887,  as  amended  by  the  act  of  1893  (Seas. 
Laws  1803,  p.  12). 
2.  Same. 

The  provisions  of  section  960,  Rev.  St 
1887,  apply  to  encroachments  upon  highways 
"duly  laid  out  or  erected,"  and  the  penalty  pre- 
scribed in  section  963,  Rev.  St.  1887,  for  mak- 


before  such  highways  have  been  recorded  as  pro- 
vided by  law. 

&  Same  —  Establishment — Statutory  Pro- 
visions. 

Roads  are  defined  by  section  85L  Rev.  St 
1887,  as  amended  by  Sess.  Laws  1893,  p.  12,  a* 
"roads  laid  out  and  recorded  as  highways  by 
order  of  the  board" ;  and  also  all  roads  "used  as 
such  for  a  period  of  five  years,"  provided  the 
latter  shall  have  been  worked  and  kept  up  at  the 
expense  of  the  public,  or  located  and  recorded 
by  order  of  the  bonrd  of  county  commissioners, 
are  declared  to  be  highways. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  25,  Highways,  |  23.] 

4.  Same. 

Roads  used  as  such  for  a  period  of  five 
years,  that  have  been  worked  and  kept  up  at 
public  expense,  are  public  highways,  whether 
they  are  recorded  or  not. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  25,  Highways,  8  23.] 

5.  Sauk— Persons  Entitled  to  Remove  Ob- 
struction—Road Of  EB8KER. 

The  road  overseer  is  the  proper  party,  under 
our  statute,  to  bring  an  action  to  abate  a 
nuisance  when  such  nuisance  consists  of  an  ob- 
struction to  a  public  highway  within  his  dis- 
trict 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  25,  Highways,  §  431.] 

6.  Samk  —  Complaint  —  Alligation  or  Ad- 
verse Possession. 

It  is  not  necessary,  in  an  action  to  remove 
an  obstruction  from  a  highway  established  by 
user,  to  allege  title  to  a  highway  by  adverse 
possession,  under  the  provisions  of  section  4039, 
Rev.  St  1887,  as  the  only  right  acquired  by  the 
public  is  an  easement  in  the  land,  consisting  of 
a  right  to  pass  over  the  same  and  keep  the 
highway  in  repair.  The  legal  title  to  the  land 
remains  in  the  owner  of  the  abutting  land. 

7.  Same— Prescription. 

The  public  use  of  a  highway  for  the  stat- 
utory period  and  the  keeping  of  it  in  repair  at 
public  expense  is  all  that  is  necessary  to  es- 
tablish a  highway  by  prescription.  The  con- 
sent of  the  owner  of  the  land,  or  his  dissent 
makes  no  difference. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  25,  Highways,  |§  1-10.] 

8.  Same— Appointment  as  Road  Overseer- 
Evidence. 

Either  the  "Minute  Book"  or  the  "Road 
Book"  required  to  be  kept  by  the  board  of 
county  commissioners,  under  the  provisions  of 
sections  853,  1754,  Rev.  St  1887,  is  competent 
evidence  to  show  the  appointment  of  a  road 
overseer,  and  his  testimony  may  be  received  up- 
on that  question. 

9.  Evidence  —  Officers  —  Presumption  op 
Performance  of  Dutt. 

There  is  no  presumption  of  official  irregu- 
larity, and  the  one  asserting  such  official  ir- 
regularity has  the  burden  of  proving  it 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  |  105.] 

10.  Highways— Officers— Appointment. 
The  road  overseer  is  an  elective  officer,  and 

the  board  of  county  commissioners  has  the  ap- 
pointing power  in  case  of  a  vacancy  in  that  of- 
fice. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  25,  Highways,  U  304,  305.] 

1L  Same— Prescription— Width. 

Under  the  provisions  of  section  932.  Rev. 
St  1887,  all  highways,  except  alleys  and  bridges, 
must  be  at  least  50  feet  wide,  excepting  those 
existing  prior  to  the  enactment  of  that  section 
of  a  less  width,  and  the  width  of  roads  or  high- 
ways established  by  prescription  or  public  use 
must  be  determined  from  a  consideration  of  the 
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facts  and  circumstances  peculiar  to  the  case, 
and  is  presumed  to  be  50  feet  in  width,  unless 
the  facts  and  circumstances  of  the  case  clearly 
indicate  that  the  owner,  over  whose  land  the 
road  runs,  has  limited  the  width  of  said  road  to 
a  less  width  than  50  feet  prior  to  the  time  said 
road  became  a  highway  by  user. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Highways,  §§  21,  24.] 

12.  Same  —  Obstruction  —  Abatement— Evi- 
dence—Admissibility. 

Where  it  is  alleged  in  the  complaint  that 
for  more  than  10  years  immediately  preceding 
the  commencement  of  the  action  the  road  had 
been  traveled  by  the  public  generally,  it  is  er- 
ror for  the  court  to  admit  evidence  that  such 
road  was  established  by  public  user  for  more 
than  19  years  prior  to  the  commencement  of 
the  action,  and  find  that  a  highway  had  there 
been  established  by  user  under  a  law  that  did 
not  require  such  highway  to  be  kept  up  at  pub- 
lic expense,  which  law  had  been  amended  more 
than  13  years  prior  to  the  commencement  of 
this  action,  and  under  which  amendment  this 
action  was  brought. 

13.  Same— Finding. 

As  this  action  was  brought  under  the  pro- 
visions of  the  law  requiring  roads  to  be  used 
by  the  general  public  and  kept  up  at  public 
expense  for  five  years,  it  was  error  for  the  court 
not  to  find  whether  said  road  had  been  kept 
up  at  public  expense  for  that  period. 

14.  Same. 

It  wan  error  to  hold  that  said  road  had  been 
established  under  a  law  which  did  not  require 
it  to  be  kept  up  at  public  expense,  and  had  been 
repealed  more  than  13  years  prior  to  the  com- 
mencement of  this  action. 

15.  Same. 

The  allegation  that  a  road  has  been  used 
as  a  public  highway  for  more  than  10  years 
prior  to  the  commencement  of  an  action  cannot 
be  treated  as  definitely  describing  a  longer  period 
than  10  years  and  1  day. 

Stewart,  J.,  dissenting  in  part. 

(Syllabus  by  the  Court.) 

16.  Words  and  Phrases— "Encroachment." 
An  "encroachment"  is  a  gradual  entering 

on  and  taking  possession  by  one  of  what  is  not 
his  own;  an  unlawful  gaining  upon  the  rights 
of  possession  of  another — citing  3  Words  & 
Phrases,  2:t85. 

I  Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  3,  pp.  2383-2380.] 

17.  Same — "Obstruction." 

An  "obstruction"  is  a  blocking  up,  filling 
with  obstacles  or  impediments,  impeding,  em- 
barrassing, or  opposing  the  passage  along  and 
over  a  street— citing  0  Words  &  Phrases,  4801. 

lEd.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  G.  pp.  4800-4804.] 

Appeal  from  District  Court,  Fremont  Corn* 
ty;  J.  M.  Stevens.  Judge. 

Action  by  O.  K.  Meservey,  road  overseer, 
to  remove  an  obstruction  In  a  public  high- 
way, against  S.  K.  Gulliford.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

Caleb  Jones,  for  appellant.  Soule  &  Soule, 
for  resixmdent. 

SULLIVAN,  J.  This  action  was  commenc- 
ed by  the  plaintiff  as  road  overseer  against 
the  defendant,  who  is  appellant  here,  to 
compel  him  to  remove  certain  fences  and 
gate  which  It  Is  alleged  constitute  an  obstruc- 
tion to  a  highway.  This  action  was  com- 
menced on  the  23d  day  of  May,  1000,  and 


it  Is  alleged  that  for  more  than  10  years  Im- 
mediately preceding  the  commencement  of 
this  action,  "continuously  and  uninterrupted- 
ly, except  when  interfered  with  during  the 
past  two  yenrs  by  the  defendant,"  the  pub- 
lic generally  have  enjoyed  and  used  a  public 
highway  over,  across,  and  through  certain 
lands,  describing  them,  and  that  with  the 
exception  of  the  past  two  years,  when  inter- 
fered with  by  the  defendant,  said  road  has 
been  used  and  worked  and  kept  up  at  the 
expense  of  the  public  as  a  highway  for  the 
convenience  of  the  public  under  the  direc- 
tion and  supervision  of  the  board  of  county 
commissioners  of  Fremont  county.  It  Is  al- 
so alleged  that  more  than  10  days  prior 
to  the  commencement  of  this  action  plaintiff 
served  personally  upon  the  defendant  written 
notice  requiring  him  to  remove  said  obstruc- 
tion from  said  highway  within  10  days  from 
the  service  of  notice,  and  prays  that  the  de- 
fendant be  restrained  from  maintaining  such 
obstructions  to  said  highway,  and  that  they 
be  abated  as  a  public  nuisance,  and  that 
he  have  judgment  against  the  defendant  for 
$10  per  day  as  damages  for  every  day  that 
such  obstructions  remain  upon  said  public 
highway  after  the  service  of  said  notice. 
Those  allegations  were  denied  by  the  answer. 
The  answer  also  denies  on  information  or 
belief  that  the  plaintiff  Is  road  overseer  of 
road  district  No.  20  In  Fremont  county,  as 
alleged  In  the  complaint,  and  denies  that  said 
gate  and  fences  are  obstructions  to  any  high- 
way or  encroachments  thereon.  The  cause 
was  tried  by  the  court  without  a  Jury,  and 
the  court  found  that  the  plaintiff  was  the 
duly  qualified  and  acting  road  overseer  of 
Road  District  No.  20  in  Fremont  county; 
that  said  district  was  created  by  order  of 
the  board  of  county  commissioners  on  April 
24,  1902 ;  that  the  defendant  was  the  owner 
of  a  certain  tract  of  land  In  said  road  dis- 
trict, describing  it,  and  that  from  1887  to 
the  spring  of  1905  the  road  described  in  the 
complaint  was  continuously  and  uninterrupt- 
edly used  and  traveled  by  the  public  as  a 
public  road,  and  that  the  same  was  neces- 
sary for  the  convenience  and  use  of  public 
travel;  that  some  time  during  the  spring 
of  1905  the  defendant  erected  fences  and 
other  obstructions  across  the  north  end  of 
said  highway,  and  also  maintains  various 
structures,  fences,  and  obstructions  in  and 
across  said  highway,  and  thereby  shuts  off 
and  segregates  the  same  from  the  public 
highway  extending  on  either  end  of  the  same, 
and  thereby  shuts  out  and  prevents  the  pub- 
lic from  using  such  highway  for  public 
travel;  that  written  notice  was  properly 
served  on  the  defendant,  requiring  him  to 
remove  such  obstructions  more  than  10  days 
prior  to  the  commencement  of  this  action. 
As  conclusions  of  law  the  court  finds  that  the 
fence  and  obstructions  placed  upon  said 
highway  are  a  nuisance  and  should  be  abat- 
ed, and  the  defendant  be  enjoined  from  fur- 
ther obstructing  said  highway ;  that  the  strip 
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of  land  described  in  the  findings  has  been 
used  and  traveled  by  the  public  for  such 
length  of  time  that  the  same  has  become  a 
highway  by  user;  and  that  said  strip  of  land 
is  a  public  highway.  Judgment  was  entered 
In  accordance  with  said  findings  and  con- 
clusions of  fact  In  favor  of  the  plaintiff. 
The  appeal  is  from  the  judgment. 

Counsel  for  appellant  assigns  a  great  many 
errors  going  to  the  action  of  the  court  in 
overruling  a  demurrer  to  the  amended  com- 
plaint, the  admission  and  rejection  of  evi- 
dence, and  that  the  findings  of  fact  are  not 
sufficient  to  support  the  judgment  ;  that  such 
findings  are  not  supported  by  the  evidence, 
and  are  in  direct  opposition  thereto  and  are 
not  responsive  to  the  issues  in  the  case.  At 
the  outset,  it  is  contended  by  counsel  for 
appellants  that  this  action  is  brought  under 
the  provisions  of  sections  9C0,  963,  Rev.  St. 
1887,  which  sections  are  as  follows: 

"Sec.  960.  If  any  highway  duly  laid  out 
or  erected  is  encroached  upon  by  fences, 
buildings,  or  otherwise,  the  Road  Overseer 
of  the  district  may,  orally  or  In  writing,  re- 
quire the  encroachment  to  be  removed  from 
the  highway." 

"Sec.  963.  If  the  encroachment  is  denied, 
and  the  owner,  occupant,  or  person  control- 
ling the  matter  or  thing  charged  with  being 
an  encroachment,  refuses  to  remove  or  to  i>er- 
mit  the  removal  thereof,  the  Road  Overseer 
must  commence  in  the  proper  Court  an  action 
to  abate  the  same  as  a  nuisance;  and  if  he 
recovers  judgment,  he  may,  in  addition  to 
having  the  same  abated,  recover  ten  dollars 
for  every  day  such  nuisance  remained  after 
notice,  as  also  his  costs  In  such  action." 

This  action  was  brought  concerning  a  road 
that  had  been  established  under  the  provi- 
sions of  section  851,  Rev.  St.  18S7,  as  amend- 
ed by  Laws  1893,  p.  12,  by  user  and  by  be- 
ing kept  up  at  public  expense,  and  not  in  re- 
gard to  a  road  that  had  been  duly  laid  out, 
erected,  or  recorded  by  order  of  the  board  of 
county  commissioners.  The  provisions  of 
said  section  960  apply  to  encroachments  up- 
on highways  "duly  laid  out  or  erected,"  and 
it  is  not  alleged  In  the  complaint  that  the 
highway  referred  to  therein  had  been  duly 
laid  out  or  erected,  but  that  it  had  been  used, 
worked,  and  kept  up  at  the  expense  of  the 
public  as  a  public  highway  for  a  period  of 
more  than  10  years  prior  to  the  commence- 
ment of  this  suit.  There  Is  nothing  in  this 
contention ;  for,  under  the  allegations  of  the 
complaint,  the  highway  referred  to  was  one 
established  by  user,  and  not  one  that  had 
been  "duly  laid  out  or  erected"  by  the  board 
of  county  commissioners.  Said  section  903 
provides  for  a  penalty  against  one  who  has 
made  encroachments  upon  a  public  highway, 
and  refuses  to  remove  them  after  notice  has 
been  served  upon  hlin  for  the  removal  there- 
of. There  is  a  distinction  between  an  en- 
croachment and  an  obstruction.  A  penalty 
was  asked  for  in  the  prayer  of  the  complaint : 
but  the  court,  no  doubt,  taking  the  view  that 


the  penalty  there  prescribed  applied  only  to 
highways  that  had  been  duly  laid  out  or 
erected  by  the  board  of  county  commissioners, 
or  recorded  as  provided  by  law,  and  not  to 
highways  that  had  been  established  by  pre- 
scription or  user,  did  not  enter  any  judgment 
against  the  defendant  for  the  penalty.  How- 
ever, the  court  failed  to  give  the  road  over- 
seer judgment  for  any  penalty  whatever,  and 
the  defendant  has  no  cause  of  complaint  be- 
cause of  the  court's  refusal  to  enter  judg- 
ment against  him  for  the  penalty.  Under  a 
statute  like  our  sections  960  and  963.  the  Su- 
preme Court  of  California  in  Freshour  v. 
Hlhn,  99  Cal.  443,  34  Pac.  87,  held  that  the 
right  of  a  road  overseer  to  recover  the  penal- 
ty of  $10  per  day  for  obstructing  a  highway 
does  not  extend  to  a  case  where  the  high- 
way is  established  by  user  or  abandonment 
to  the  public,  and  has  not  been  recorded  as  a 
highway,  and  we  think  that  is  the  correct 
view  of  that  matter  under  our  statute.  Park- 
er v.  People.  22  Mich.  93 ;  State  v.  Babcock, 
42  Wis.  138.  Under  the  provisions  of  sub- 
division 2.  f  870,  Rev.  St.  1887,  as  amended 
by  Laws  1899,  p.  127,  the  board  of  county 
commissioners  are  required  to  cause  to  be 
surveyed,  viewed,  laid  out,  recorded,  opened, 
and  worked  such  highways  as  are  necessary 
for  public  convenience.  There  is  no  allega- 
tion in  the  complaint  showing  that  the  high- 
way referred  to  therein  has  been  duly  re- 
corded as  provided  by  said  section.  Roads 
are  defined  by  section  831,  Rev.  St.  1887.  as 
amended  by  Sess.  Laws  1893,  p.  12,  as  fol- 
lows :  "Roads  laid  out  and  recorded  as  high- 
ways by  order  of  the  board  of  county  com- 
missioners, and  all  roads  used  as  such  for  a 
period  of  five  years,  provided  the  latter  shall 
have  been  worked  and  kept  up  at  the  expense 
of  the  public,  or  located  and  recorded  by  or- 
der of  the  board  of  county  commissioners, 
are  highways."  It  will  be  observed  from 
those  provisions  that,  In  order  to  establish  a 
road  as  a  highway,  it  does  not  necessarily 
need  to  be  recorded:  that  Is.  that  class  of 
roads  used  as  such  for  a  period  of  five  years 
that  have  been  worked  and  kept  up  at  the 
expense  of  the  public  are  highways,  whether 
they  are  recorded  or  not. 

It  is  next  contended  by  counsel  for  appel- 
lant that  the  road  overseer  has  no  authority 
to  bring  an  action  to  remove  obstructions 
from  a  highway.  Under  the  provisions  of 
section  873,  Rev.  St.  1887,  as  amended  by  Sess. 
Laws  1899,  p.  128,  the  road  overseer,  under  the 
direction,  supervision,  and  pursuant  to  the 
order  of  the  board  of  county  commissioners, 
must  take  charge  of  the  public  highways  with- 
in their  respective  districts,  and  keep  them 
clear  from  obstructions  and  in  good  repair. 
The  highways  established  by  user  or  pre- 
scription are  thereby  placed  under  the  coutrol 
of  the  road  overseer  subject  to  the  order  of 
the  board,  and  It  is  made  his  duty  to  keep 
such  highways  clear  from  obstructions  and 
in  good  repair.  Under  the  provisions  of  said 
section,  the  road  overseer  is  authorized  to 
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remove  obstructions  from  highways  estab- 
lished by  user,  and  we  think  he  has  full  au- 
thority, under  the  orders  of  the  board,  to 
maintain  an  action  to  remove  obstructions 
placed  therein.  At  the  date  of  the  passage 
of  said  amendatory  act,  the  road  overseers 
were  appointed  by  the  board  of  county  com- 
missioners, but  an  act  was  thereafter  pass- 
ed which  provided  for  their  election,  thereby 
making  them  public  officers.  Sess.  Laws 
1809,  p.  306.  In  the  case  of  Freshour,  Road 
Overseer,  v.  Hihn,  supra,  a  road  overseer 
was  the  plaintiff,  and  his  right  to  maintain 
that  action  wag  not  questioned.  Section  3634, 
Rev.  St  1887,  provides  that  "a  public  nui- 
sance may  be  abated  by  any  public  body  or 
officer  authorized  thereto  by  law."  Under  the 
provisions  of  section  873,  Rev.  St.  1887,  supra, 
it  is  provided  that  the  road  overseer  must 
take  charge  of  the  public  highways  In  his 
district,  and  keep  them  clear  from  obstruc- 
tions and  in  good  repair,  and  under  the  pro- 
visions of  the  laws  of  1899  (Sess.  Laws,  p. 
360)  road  overseers  are  elected  by  the  electors 
of  the  road  district,  and  are  made  public  of- 
ficers. The  road  overseer  thus  becomes  a 
public  officer,  and  the  law  makes  it  his  duty 
to  keep  the  highways  clear  from  obstructions, 
and,  as  he  is  a  public  officer,  be  is  authorized 
by  the  provisions  of  section  3634,  supra,  to 
bring  an  action  to  abate  a  public  nuisance 
when  such  nuisance  consists  of  an  obstruc- 
tion placed  upon  a  highway  within  his  road 
district.  In  San  Benito  Co.  v.  Whltesides,  51 
Cal.  416,  the  court  held  that  "an  action  to 
abate  a  nuisance  caused  by  an  obstruction  to 
the  public  highway  cannot  be  brought  in  the 
name  of  the  county  as  plaintiff,  and  must  be 
brought  in  the  name  of  the  road  overseer." 
The  road  overseer  Is  the  proper  party  under 
our  statute  to  bring  an  action  to  abate  a  nui- 
sance when  such  nuisance  consists  of  an  ob- 
struction to  a  public  highway  within  his  dis- 
trict If  the  road  overseer  has  no  such  au- 
thority, It  certainly  would  place  the  county  at 
a  great  disadvantage,  as  the  boards  of  county 
commissioners  in  this  state  only  have  quar- 
terly sessions,  and  are  In  session  but  a  few 
days  at  a  time.  Highways  might  be  obstruct- 
ed weeks  before  the  board  could  order  an 
action  to  be  brought  to  remove  them.  I  con- 
clude under  our  law  that  the  road  overseer  has 
authority  to  bring  actions  to  remove  obstruc- 
tions from  highways  either  laid  out  or  re- 
corded as  highways,  or  such  as  have  been  es- 
tablished by  user  or  prescription.  Section 
963,  Rev.  St  1887,  provides  that,  If  one  who 
has  made  encroachments  on  the  highway  re- 
fuses either  to  remove  or  to  permit  the  re- 
moval thereof,  the  road  overseer  must  com- 
mence an  action  to  abate  the  same  as  a  nui- 
sance and  for  the  penalty ;  but  the  California 
courts  have  held  under  a  similar  statute  that 
the  provisions  of  that  section,  at  least  so  far 
as  It  applies  to  the  penalty,  only  applies  to 
roads  or  highways  duly  laid  out  or  erected 
and  recorded. 

It  is  next  contended  by  counsel  for  appel- 


lant that,  since  it  Is  alleged  In  the  complaint 
that  the  appellant  is  the  owner  of  the  land 
over  which  such  highway  extended,  the  com- 
plaint should  have  alleged  a  claim  of  title  to 
the  highway  by  adverse  possession,  under  the 
provisions  of  section  4039,  Rev.  St  1887. 
That  section  of  the  statute  has  no  application 
whatever  to  public  highways,  since  under  the 
law  the  public  never  acquires  the  legal  title 
to  land  over  which  a  highway  extends.  All 
the  right  acquired  by  the  public  is  an  ease- 
ment in  the  land  consisting  of  a  right  to  pass 
over  the  same  and  keep  the  road  In  repair. 
The  legal  title  to  said  land  remains  in  the 
owner  of  the  adjoining  land  or  the  land  over 
which  the  road  runs.  It  is  not  necessary  to 
allege  adverse  possession  in  an  action  like 
the  one  at  bar.  The  public  use  of  a  highway 
for  the  statutory  period  and  the  keeping  of 
it  in  repair  at  public  expense  Is  all  that  Is 
necessary  to  establish  it  as  a  highway.  The 
consent  of  the  owner  of  the  land  or  his  dis- 
sent makes  no  difference.  Gross  v.  McXutt, 
4  Idaho,  300,  38  Pac.  935. 

It  is  next  contended  that  the  court  admit- 
ted secondary  evidence  as  to  the  appoint- 
ment of  the  road  overseer.  It  appears  from 
the  record  that  the  minutes  of  the  board  of 
county  commissioners  contained  a  record  of 
the  appointment  of  the  respondent  road  over- 
seer, and  that  record  was  introduced  in  evi- 
dence, supplementing  the  testimony  of  the 
road  overseer  himself  to  the  effect  that  he 
had  been  duly  appointed  road  overseer.  It 
is  contended  that  under  our  law  (section 
1754,  Rev.  St  1887)  that  the  board  Is  re- 
quired to  have  kept  a  book  known  as  the 
"Road  Book,"  which  must  contain  all  pro- 
ceedings and  adjudications  relating  to  the 
establishment  maintenance,  change,  and  dis- 
continuance of  roads  and  road  districts  and 
overseers  thereof,  their  reports  and  acts,  and 
that  that  book  was  the  best  evidence  of  the 
appointment  of  said  road  overseer,  and  under 
the  provisions  of  section  853,  Rev.  St,  the 
clerk  of  the  board  of  county  commissioners 
Is  required  to  keep  a  book  In  which  he  must 
record  separately  all  proceedings  of  the  board 
relative  to  each  road  district,  including  or- 
ders, laying  out,  altering,  and  opening  roads, 
etc.,  and  It  Is  contended  that  such  books  are 
the  primary  and  best  evidence  of  the  ap- 
pointment of  a  road  overseer.  Under  the 
provisions  of  section  1754,  Rev.  St.  1887,  the 
board  is  required  to  keep  a  minute  book  In 
which  must  be  recorded  all  orders  and  de- 
cisions made  by  them,  and  the  dally  proceed- 
ings had  at  all  regular  and  special  sessions: 
and  under  the  Laws  1899,  p.  248,  the  board  of 
county  commissioners,  at  the  adjournment  of 
each  session  of  the  board,  is  required  to  pub- 
lish a  statement  such  as  will  clearly  give  no- 
tice to  the  public  of  all  acts  and  proceedings 
of  the  board.  Said  "Minute  Book,"  if  It  con- 
tains all  orders  and  decisions  made  by  the 
board,  certainly  is  the  book  of  original  entry 
as  to  the  appointment  of  road  overseers,  al- 
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though  a  "Road  Book"  is  required  to  show 
that  fact  also.  If  all  the  original  orders  and 
proceedings  are  first  entered  In  the  "Minute 
Book,"  that  certainly  would  be  the  best  evi- 
dence, or  equal  evidence,  of  the  appointment 
of  a  road  overseer  to  that  of  the  "Road 
Book."  We  do  not  think  the  court  erred  in 
admitting  said  "Minute  Book"  showing  the 
appointment  of  said  road  overseer.  In  Barry 
v.  Smith,  191  Mass.  78,  77  N.  E.  1099,  5  L. 
R.  A.  (N.  S.)  1028,  it  was  held  that  in  proving 
the  fact  that  a  man  is  a  public  officer  his 
own  testimony  that  he  is  such  officer  is  com- 
petent evidence.  The  court  did  not  err  in 
permitting  the  road  overseer  to  testify  that 
he  was  road  overseer  of  said  district,  and 
did  not  err  in  admitting  said  "Minute  Book" 
to  show  that  fact 

It  is  contended  that  as  respondent  was  ap- 
pointed road  overseer  by  the  board,  that  the 
order  making  the  appointment  must  contain 
a  recital  that  there  was  a  vacancy  in  that 
office,  and  that,  without  this  recital,  the  com- 
missioners would  have  no  authority  to  make 
the  appointment.  There  is  nothing  in  this 
contention,  as  the  presumption  is  that  public 
officers  act  within  their  authority  until  the 
contrary  is  shown,  and  the  making  of  the 
appointment  raises  the  presumption  that 
there  was  a  vacancy.  16  Cyc.  1070.  Mercer 
Co.  Traction  Co.  v.  United  N.  J.  R.  Co..  04 
3C.  J.  Eq.  588.  54  Atl.  819,  is  In  point,  and  it  is 
there  said:  "It  Is.  moreover,  a  rule  of  pro- 
cedure that  the  burden  of  proving  unlawful 
or  Irregular  conduct  rests  upon  him  who  as- 
serts it,  since  there  is  no  presumption  ot 
official  irregularity."  10  Cyc.  1078.  In  Val- 
ley Township  v.  King  Iron  B.  &  M.  Co.,  4 
Kan.  App.  022.  45  Pac.  600,  It  is  said:  "In 
the  absence  of  an  affirmative  showing,  It  will 
be  presumed  that  the  officers  were  in  the 
rightful  performance  of  duty,  and  that  the 
conditions  existed  which  authorized  them  to 
act  as  they  did."  See,  also  Harper  v.  City, 
9  Kan.  App.  009,  58  Pac.  488.  Under  our 
statute,  the  board  of  county  commissioners 
could  legally  act  In  making  an  appointment 
If  a  vacancy  existed;  and,  since  the  record  Is 
silent  on  that  question,  the  presumption  is 
that  the  board  acted  within  the  law  and 
that  the  vacancy  did  exist.  In  the  case  of 
the  County  of  Canyon  v.  Toole,  8  Idaho,  501, 
00  Pac.  320,  this  court  held  that  a  substan- 
tial compliance  with  the  statute  by  the 
board  of  commissioners  was  all  that  was 
necessary.  Technical  objections  are  not 
viewed  with  favor. 

It  Is  contended  by  counsel  for  appellant 
that  the  court  erred  in  finding  the  width  of 
the  highway  described  in  the  complaint  to 
be  a  strip  of  land  25  feet  wide  on  each  side 
of  the  southwest  boundary  line  of  the  south- 
west quarter  of  section  15,  township  7  north, 
of  range  41  east  B.  M.,  and  that  tin-  same 
had  continuously  and  uninterruptedly  been 
used  and  traveled  by  the  public  as  a  road 
from  1887  to  the  spring  of  1905.   It  is  urged 


that  the  trial  court  In  this  finding  added  25 
feet  to  the  width  of  the  road  more  than  the 
evidence  shows  was  used  as  a  highway.  At 
least  one  witness  testified  that  said  road  was 
25  feet  wide  on  each  side  of  said  section 
line;  that  It  was  approximately  25  feet 
each  side  of  the  line.  He  further  testified 
that  the  road  was  50  feet  wide  approximate- 
ly; that  the  strip  of  land  traversed  there 
was  approximately  50  feet  wide.  Under 
the  provisions  of  section  932,  Rev.  St.  1887, 
all  highways,  except  alleys  and  bridges,  must 
be  at  least  50  feet  wide,  excepting  those  con- 
sisting of  a  less  width  at  the  date  of  the 
enactment  of  said  section.  This  statute  evi- 
dently provides  the  width  of  a  road  that  Is 
considered  reasonably  necessary  for  the  con- 
venience of  the  public  generally.  In  White- 
sides  v.  Green,  13  Utah,  341,  44  Pac.  1032, 
57  Am.  St.  Rep.  740,  which  Involved  the 
width  of  a  public  highway  established  by 
prescription,  the  court  held  that  the  width 
must  be  determined  from  a  consideration  of 
the  facts  and  circumstances  peculiar  to  the 
case,  because  in  such  event  the  court  cannot 
say  that  any  highway  is  of  a  certain  width 
"in  the  absence  of  statutory  provisions."  In 
Angell  on  the  Law  of  Highways.  §  155,  the 
author  says:  "Where  there  is  no  other  evi- 
dence of  dedication  than  mere  user  by  the 
public,  the  presumption  is  not  necessarily 
limited  to  the  traveled  path,  but  may  be  In- 
ferred to  extend  to  the  ordinary  width  of 
highways;  or,  If  the  road  be  inclosed  with 
fences,  to  include  the  entire  space  so  in- 
closed." The  court  in  Burrows  v.  Guest.  5 
Utah,  91,  12  Pac.  847,  said:  "When  a  high- 
way is  established  by  user  merely  over  a 
tract  of  land  of  the  usual  width  of  a  high- 
way, or  over  a  tract  of  land  where,  by  a 
survey  and  plat,  which  has  been  recognized 
and  adopted  by  the  owner,  a  street  or  high- 
way of  a  certain  width  is  laid  out,  the  right 
of  the  public  Is  not  limited  to  the  traveled 
part,  but  such  user  is  evidence  of  a  right 
in  the  public  to  use  the  whole  tract  as  a 
highway,  by  widening  the  traveled  part  or 
otherwise,  as  the  increased  travel  and  the 
exigencies  of  the  public  may  require.  •  •  • 
In  determining  the  extent  of  the  dedication, 
all  the  circumstances  may  be  considered — 
the  width  of  the  highways  In  the  vicinity 
of  the  land  in  question,  the  width  of  high- 
ways in  a  system  of  which  the  one  in  con- 
troversy forms  a  part,  any  circumstances 
of  recognition  by  the  owner  of  the  fee  and 
the  public  of  definite  and  fixed  limits."  In 
Elliott  on  Roads  and  Streets,  §  174,  the  au- 
thor states :  "If  the  right  to  the  way  depends 
solely  upon  user,  then  the  width  of  the  way 
and  the  extent  of  the  servitude  Is  measured 
by  the  character  of  the  user,  for  the  ease- 
ment cannot  be  broader  than  the  user ;  but. 
If  there  were  defective  proceedings,  and  the 
use  was  under  color  of  the  claim  supplied 
by  them,  then  the  extent  of  the  easement 
should  generally  be  measured  by  the  claim 
exhibited  by  the  proceedings,  and  by  them 
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intended  to  be  established.  This  is  in  strict 
accordance  with  the  elementnry  principle  of 
the  law  of  real  property,  which  declares  that 
where  there  Is  color  of  title,  and  possession 
of  part  is  taken  under  the  claim  of  title,  it 
will  cover  the  whole,  but  that,  where  there 
Is  no  color  of  title,  the  right  will  not  extend 
beyond  the  actual  possession,  the  pedis  pos- 
sesslo.  But  it  may  be  doubted  If  that  rule 
applies  In  all  Its  strictness  to  highways  ac- 
quired by  user  and  prescription.  While  it 
is  true  that  the  extent  of  the  servitude  is 
measured  by  the  character  of  the  user,  and 
that,  in  a  general  sense,  the  easement  cannot 
be  hroader  than  the  user,  yet  the  right  of 
the  public  is  not  necessarily  limited  strictly 
to  the  main  traveled  path  in  all  instances, 
and  it  has  even  been  held  in  some  jurisdic- 
tions that  the  URer  may  evidence  a  right  to 
a  way  of  the  statutory  or  usual  width  In  the 
neighborhood."  It  would  seem  that  the  right 
acquired  by  prescription  and  user  carries 
with  It  such  width  as  is  reasonably  neces- 
sary for  the  reasonable  convenience  of  the 
traveling  public,  and,  where  the  public  have 
acquired  the  easement,  the  land  subject  to 
It  has  passed  under  the  jurisdiction  of  the 
public  authorities  for  the  purpose  of  keep- 
ing the  same  in  proper  condition  for  the  en- 
joyment thereof  by  the  public.  See  White- 
sides  v.  Green,  supra.  And,  where  the  right 
is  so  acquired,  such  width  must  be  deter- 
mined from  a  consideration  of  the  facts  and 
circumstances  peculiar  to  each  case.  How- 
ever, it  must  be  borne  in  mind  that  the  stat- 
ute fixes  the  width  of  highways  at  not  less 
than  50  feet,  and  common  experience  shows 
that  width  no  more  than  sufficient  for  the 
proper  keeping  up  and  repair  of  roads  gen- 
erally. 

It  Is  further  contended  that  it  was  error 
for  the  court  to  find,  under  the  issues  made 
by  the  pleadings  and  the  proof,  that  said 
highway  had  existed  since  June,  1887.  On 
this  point  the  complaint  alleges  as  follows: 
"That  for  more  than  10  years  immediately 
preceding  the  commencement  of  this  action, 
continuously  and  uninterruptedly,  except 
when  Interfered  with  during  the  past  2  years 
by  the  defendant,  the  public  generally  have 
enjoyed  and  used  a  public  highway  over, 
across,  and  through  the  said  described  lands." 
It  Is  contended  that,  as  this  suit  was  com- 
menced on  May  10,  1906,  it  was  error  for 
the  court  to  admit  evidence  tending  to  show 
that  said  road  was  first  traveled  In  June, 
188T.  It  is  contended  that  the  allegation, 
to  wit,  "that  for  more  than  10  years  Immedi- 
ately preceding  the  commencement  of  this 
action,"  etc.,  did  not  extend  back  further 
than  10  years  and  1  day,  and  that  it  was 
error  for  the  court  to  admit  evidence  to 
show  that  the  road  was  first  traveled  as 
early  as  June,  1887;  that  being  about  19 
years  before  the  commencement  of  the  action. 
On  this  point  appellant  cites  Bauserman  v. 
Blunt.  147  TT.  S.  047,  13  Sup.  Ct.  406,  37  L. 
Ed.  316.  In  the  complaint  in  that  action 
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|  it  was  alleged  that  the  debtor  before  hla 
I  death  was  absent  from  the  state  "for  more 
I  than  five  years."    The  court  held  that  that 
:  allegation  could  not  be  treated  as  definitely 
j  describing  a  longer  period  than  five  years 
and  one  day.   Going  back  to  June,  1887,  the 
i  court  held  that  the  road  In  question  had  been 
l  traveled  continuously  up  to  the  spring  of 
j  1905.   The  court  falls  to  find  that  said  road 
1  had  been  worked  and  kept  up  at  the  expense 
I  of  the  public,  or  that  it  had  been  located  and 
!  recorded  by  order  of  the  board  of  county 
I  commissioners  as  a  highway,  as  provided  by 
said  section  851,  as  amended  by  the  Sess. 
Laws  1893,  p.  12.    But  It  Is  contended  by 
counsel  for  respondent  that  said  road  was 
'  established  as  a  highway  under  the  provi- 
i  sions  of  said  section  851  before  Its  amend- 
ment, which  did  not  require  the  road  to  be 
kept  up  at  the  expense  of  the  public.  The 
difficulty  arises  from  the  fact  that  it  Is  al- 
leged In  the  complaint  that  said  road  had 
been  used  by  the  public  and  kept  up  at  pub- 
lic expense  for  more  than  10  years  prior  to 
the  commencement  of  the  action,  and  the 
issues  made  by  the  pleadings  clearly  show 
that  this  action  was  commenced  and  the  is- 
sues framed  upon  the  theory  that  said  road 
had  become  a  highway  by  user  and  by  reason 
of  the  expenditure  of  public  money  thereon 
under  the  provisions  of  said  section  851  after 
Its  amendment  In  1893.    For  that  reason,  it 
was  error  for  the  court  to  admit  evidence  of 
I  the  establishment  of  this  road  from  1887  to 
I  1893.    As  the  court  failed  to  find  that  said 
[  road  was  worked  at  public  expense  for  a 
I  period  of  five  years,  the  findings  are  not 
sufficient  on  which  to  base  a  judgment  in 
favor  of  the  plaintiff  without  a  finding  to 
that  effect.    It  was  error,  under  the  issues, 
to  enter  judgment  on  the  theory  that  said 
road  had  become  a  highway  by  prescription 
prior  to  1893. 

Several  errors  were  assigned  in  regard 
to  the  admission  and  rejection  of  evidence. 
It  will  not  be  necessary  for  us  to  pass  upon 
each  of  them  separately.  Assignment  No.  11 
is  on  the  ground  that  the  court  permitted 
the  plaintiff  to  state  in  what  road  district 
certain  lands  were  situated.  There  was  no 
error  In  that,  as  a  plat  of  the  road  district 
was  introduced  In  evidence  showing  the  lands 
included  within  said  district.  Objection  was 
raised  to  the  introduction  of  said  plat  on 
the  ground  of  Its  Insufficiency,  but  we  think 
the  plat  sufficient  and  that  it  was  properly 
admitted. 

The  question  was  asked  one  witness  wheth- 
er or  not  there  was  a  well-established  road 
there  at  that  time,  and  he  was  permitted  to 
answer  over  the  objection  of  counsel  for  the 
defendant.  While  that  calls  for  a  conclusion, 
we  do  not  think  it  reversible  error.  The  wit- 
ness ought  to  have  stated  the  condition  of 
the  road,  rather  than  whether  he  considered 
it  a  well-established  road  or  not.  The  court 
rejected  cettaln  evidence  offered  to  show 
that  there  were  numerous  roads  running  In 
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all  directions  across  the  school  section  in- 
volved In  this  controversy,  and  there  were 
several  questions  asked  which,  if  answered, 
would  tend  to  illuminate  the  Issues  made  by 
the  pleadings,  and  it  is  sufficient  for  us  to 
say  here  that,  in  case  this  action  is  tried 
again,  the  court  should  admit  all  evidence 
showing  or  tending  to  show  that  there  was 
no  well-defined  and  established  road  along 
the  section  line  referred  to. 

The  judgment  is  reversed  and  the  cause 
remanded  for  further  proceedings  In  accord- 
ance with  the  views  expressed  in  this  opinion. 
Costs  are  awarded  to  the  appellant 

AILSHIE,  C.  J.  (concurring).  The  only 
serious  question  in  this  case  over  which  there 
is  any  doubt  or  diversity  of  opinion  among 
the  members  of  the  court  is  as  to  whether 
or  not  under  the  statute  the  road  overseer 
can  maintain  an  action  for  the  removal  of 
an  obstruction  on  a  highway  that  has  not 
been  "duly  laid  out  or  erected."  Upon  the 
first  consideration  of  this  case,  I  was  inclined 
to  the  opinion  that  he  could  not,  but  on  more 
deliberate  reflection  and  examination  of  the 
various  provisions  of  the  statute  in  reference 
to  highways,  and  the  duties  of  overseers  in 
relation  thereto,  I  am  convinced  that  he  may 
properly  maintain  such  action.  Article  8,  c 
2.  tit.  6,  Pol.  Code  1887  (Rev.  St  1887,  §§  960- 
97G),  is  entitled,  "Obstructions  and  injuries 
to  highways."  The  first  five  sections  of  that 
article  deal  with  "encroachments"  upon  high- 
ways "duly  laid  out  and  recorded,"  and  of 
the  duty  of  the  road  overseer  to  give  notice 
to  the  person  maintaining  such  encroach- 
ment and  provide  for  the  prosecution  of  an 
action  to  abate  the  same  in  case  the  encroach- 
ment is  denied.  It  will  be  seen  from  an  ex- 
amination of  section  962  of  that  article  that 
the  person  who  maintains  an  encroachment 
upon  such  a  highway  is  liable  to  a  fine  of 
$10  for  each  day  It  is  maintained  after  re- 
ceiving notice  to  remove  the  same.  The  same 
section  also  provides  that,  "if  the  encroach- 
ment is  such  as  to  effectually  obstruct  and 
prevent  the  use  of  the  road  for  vehicles,  the 
overseer  must  forthwith  remove  the  same." 
In  other  words,  where  the  encroachment 
grows  into  an  obstruction,  then  it  ceases  to 
be  Incumbent  upon  the  road  overseer  to  pros- 
ecute an  action  for  Its  abatement,  but  he 
may  summarily  abate  It  and  is  vested  with 
all  the  authority  of  a  public  officer  to  forth- 
with remove  the  obstruction  or  abate  the 
nuisance. 

After  dealing  with  the  matter  of  encroach- 
ments and  the  method  of  abating  the  same, 
and  the  subject  of  forfeitures  and  penalties 
for  maintaining  them,  the  Legislature  passes 
to  the  consideration  of  the  subject  of  "ob- 
structions" to  highways,  and  in  section  967 
it  is  provided  that  "whoever  obstructs  or 
injures  any  highway,  or  obstructs  or  diverts 
any  water  course  thereon,  is  liable  to  a  pen- 
alty of  $5.00  for  each  day  such  obstruction  or 
injury  remains,  and  must  be  punished  as 


provided  in  the  Penal  Code."  The  remain- 
ing sections  of  that  entire  article  deal  exclu- 
sively with  what  are  termed  by  the  Legisla- 
ture "obstructions"  to  highways.  Nothing  is 
therein  said  about  the  road  overseer  main- 
taining an  action  for  the  abatement  of  "ob- 
structions," but  section  975  provides  that  "all 
penalties  or  forfeitures  given  in  this  chapter, 
and  not  otherwise  provided  for,  must  be  re- 
covered by  the  road  overseers  of  the  respec- 
tive road  districts."  This  latter  section  was 
amended  by  act  of  February  7,  1899  (Sess. 
Laws  1899,  p.  131),  but  the  amendment  only 
deals  with  the  use  of  the  fines  so  collected. 
An  examination  of  the  several  sections  from 
967  to  975  discloses  that  numerous  fines  and 
penalties  of  different  grades  and  character 
are  prescribed  for  the  different  kinds  and 
classes  of  injuries  to  highways  and  obstruc- 
tions thereon.  I  take  it  that  the  Legislature 
had  In  mind  a  clear  distinction  between  an 
encroachment  and  an  obstruction  on  a  public 
highway.  By  encroachment  they  evidently 
meant  and  had  reference  to  some  Intrusion 
into  or  trespass  upon  a  highway  which  would 
tend  to  lessen  and  diminish  the  width  and 
extent  of  the  public  easement  but  which 
would  not  amount  to  a  complete  blocking  up 
of  the  highway  and  a  substantial  delay  to 
passengers  and  travelers  thereon.  This  view 
is  borne  out  by  the  latter  part  of  section  962, 
wherein  it  recognizes  that  an  encroachment 
may  grow  into  an  obstruction  such  as  to 
"prevent  the  use  of  the  road  for  vehicles" 
in  which  case  the  overseer  is  given  the  right 
to  summarily  remove  the  obstruction.  By 
"obstruction"  they  evidently  meant  something 
that  would  prevent,  hinder,  or  substantially* 
delay  travel  over  the  highway.  The  moving 
of  a  fence  over  into  the  road,  the  construc- 
tion of  a  wall  out  onto  a  portion  of  the 
right  of  way,  the  digging  of  a  ditch  along 
the  highway,  and  various  other  acts  of  this 
kind  and  character  might  constitute  an  en- 
croachment upon  the  highway  and  easement, 
and  yet  not  amount  to  an  obstruction  so  as 
to  materially  delay  or  hinder  travel.  On  the 
other  hand,  a  fence,  building,  or  wall  con- 
structed across  the  entire  road  would  amount 
to  an  obstruction  that  the  road  overseer  is 
clearly  authorized  and  entitled  to  summarily 
remove.  In  Chase  v.  City  of  Oshkosh,  81 
Wis.  313,  51  N.  W.  560,  15  L.  R.  A.  553,  29 
Am.  St.  Rep.  898,  the  Supreme  Court  of  Wis- 
consin defined  "encroachment"  and  "obstruc- 
tion" as  used  In  the  road  laws  of  that  state 
as  follows:  "An  'encroachment'  is  a  gradual 
entering  on  and  taking  possession  by  one  of 
what  is  not  his  own;  an  unlawful  gaining 
upon  the  rights  of  possession  of  another. 
An  'obstruction'  is  a  blocking  up ;  filling  with 
obstacles  or  Impediments;  Impeding;  em- 
barrassing, or  opposing  the  passage  along  and 
over  the  street."  To  the  same  effect  see  3 
Words  &  Phrases,  2385,  and  6  Words  ft 
Phrases,  4891. 

It  is  also  worthy  of  note  that  all  those  sec- 
tions of  article  8,  supra,  providing  penalties 
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for  placing  obstructions  In  roads,  uniformly 
use  the  word  "highway."  Now,  a  highway 
includes  not  only  roads  duly  laid  out  and 
erected,  but  also  roads  that  have  been  used 
and  worked  ns  such  for  a  period  of  five  years. 
In  other  words,  it  is  as  much  a  violation  of 
the  law  to  obstruct  a  highway  that  has  be- 
come such  by  user,  even  though  It  has  never 
been  recorded,  as  it  Is  to  obstruct  a  highway 
that  has  been  duly  laid  out  and  recorded. 
The  Legislature  has  as  fully  authorized  the 
overseer  to  maintain  an  action  for  the  col- 
lection of  a  penalty  where  the  obstruction  is 
on  an  unrecorded  road  as  where  It  Is  on  a 
recorded  road.  In  such  case  the  board  of 
commissioners  clearly  have  no  control  over 
him  In  the  sense  that  they  can  prevent  his 
maintaining  an  action.  It  would  seem  to  be 
the  height  of  Inconsistency  to  hold  that  he 
may  maintain  an  action  to  recover  a  penalty 
for  obstructing  an  unrecorded  highway,  and 
at  the  same  time  hold  that  he  cannot  main- 
tain an  action  for  the  abatement  of  the  same 
nuisance  for  which  he  has  collected  a  penalty. 
It  requires  exactly  the  same  evidence  in  each 
case.  It  is  a  primary  and  fundamental  rule 
of  statutory  construction  that,  where  the 
power  and  authority  is  granted  to  do  a  cer- 
tain thing,  the  act  necessarily  carries  with  It 
the  Implied  power  to  employ  the  means  nec- 
essary to  accomplish  the  result.  Section  873, 
Rev.  St.,  as  amended  by  act  of  February  7, 
1899  (Sess.  Laws  1899,  p.  128),  provides  that 
"road  overseers,  under  the  direction  and  su- 
pervision and  pursuant  to  orders  of  the  board 
of  commissioners  appointing  them  must: 
First.  Take  charge  of  the  public  highways 
within  their  respective  districts:  Second. 
Keep  them  clear  from  obstructions  and  in 
good  repair."  This  section  contains  seven  oth- 
er subdivisions,  among  which  are  the  provi- 
sions providing  for  notice  to  inhabitants  lia- 
ble to  do  road  work  and  for  the  collection  of 
commutation  fee  where  work  is  not  perform- 
ed, making  semiannual  reports,  etc.  I  do 
not  thing  the  Legislature  by  this  provision 
meant  to  limit  or  subject  the  right  of  the 
overseer  to  remove  obstructions  and  keep 
roads  clear  of  impediments  to  free  passage  to 
the  orders  and  directions  of  the  board  of  com- 
missioners. Such  a  construction  would  be 
inconsistent  with  the  duties  of  the  road  over- 
seer, and  the  general  purpose  and  object  of 
the  road  laws.  I  think  the  Legislature  meant 
to  authorize  the  road  overseer  to  summarily 
remove  obstructions  to  highways.  On  the 
other  hand,  dt  seems  to  me  that,  if  the  ob- 
struction is  of  such  a  character  that  the  over- 
seer does  not  feel  justified  in  assuming  the 
responsibility  of  a  summary  abatement,  he 
may  pursue  his  remedy  in  court,  and  abate 
the  nuisance  and  remove  the  obstruction  by 
an  action  and  consequent  decree  of  the  court. 
A  man  might  in  some  instances  move  a  house 
or  other  building  onto  the  highway  and  com- 
pletely block  the  same,  and  he  might  have 
his  family  in  the  building.  On  attempting  to 
summarily  remove  the  obstruction,  it  might 


appear  to  the  overseer  that  a  breach  of  the 
peace  would  be  occasioned  and  violence  be 
the  result.  In  such  a  case  he  would  undoubt- 
edly prefer  to  resort  to  an  action,  and,  In  my 
opinion,  he  is  granted  all  the  Implied  power 
and  authority  necessary  to  enable  him  to 
prosecute  such  an  action. 
I  concur  In  the  reversal  of  the  Judgment 

STEWART,  J.  (concurring  specially).  <I  con- 
cur with  the  majority  opinion  that  this  case 
should  be  reversed.  I  am  unable,  however,  to 
agree  with  the  majority  opinion,  holding  that 
the  plaintiff,  as  road  overseer,  can  maintain 
this  action.  Justice  SULLIVAN  in  the  princi- 
pal opinion  seems  to  hold  that  the  plaintiff  has 
a  right  to  maintain  this  action  by  reason  of 
the  fact  that,  under  the  provisions  of  sec- 
tion 873  of  the  Revised  Statutes  of  1887  (as 
amended  by  Sess.  Laws  1899,  p.  128),  the  road 
overseer,  under  the  direction  of  the  board  of 
commissioners,  takes  charge  of  all  public 
highways  of  his  district,  and  under  the  pro- 
visions of  the  act  of  February  18,  1899  (Sess. 
Laws  1899,  p.  30G),  he  is  made  an  elective  of- 
ficer, and  as  section  3634,  Rev.  St.  1887,  pro- 
vides "a  public  nuisance  may  be  abated  by 
any  public  body,  or  officer  authorized  thereto 
by  law,"  that,  therefore,  the  road  overseer, 
being  a  public  officer,  has  a  right  to  maintain 
an  action  to  abate  as  a  nuisance  any  en- 
croachment upon  a  public  highway,  as  pro- 
vided by  section  903  of  the  Revised  Statutes 
of  1887.  Chief  Justice  AILSHIE,  however, 
In  his  concurring  opinion  seems  to  think  there 
Is  a  difference  between  an  encroachment  and 
an  obstruction  of  a  public  highway,  and  that, 
while  the  road  overseer  might  not  maintain 
an  action  to  remove  an  encroachment  upon  a 
public  highway  "unless  the  same  be  duly 
laid  out  or  erected,"  yet,  inasmuch  as  the 
different  sections  in  article  8  of  the  Political 
Code  provide  that  a  road  overseer  may 
maintain  an  action  to  recover  the  penalties 
for  placing  obstructions  upon  a  public  high- 
way whether  "duly  laid  out  or  erected"  or 
not,  that,  therefore,  there  is  an  Implied  pow- 
er that  the  road  overseer  may  also  bring  an 
action  to  remove  such  obstruction.  It  will 
thus  be  observed  that  my  associates  take  a 
contradictory  position  in  the  outset;  Justice 
SULLIVAN  holding  that  a  road  overseer 
may  maintain  an  action  to  remove  an  en- 
croachment upon  a  highway  because  it  Is  a 
nuisance,  whether  the  highway  be  "duly  laid 
out  or  erected"  or  not,  while  Chief  Justice 
AILSHIE  holds  that  the  word  "encroach- 
ment" only  applies  to  roads  "duly  laid  out  or 
erected,"  as  defined  by  Rev.  St  1887,  §  900, 
and  that  the  road  overseer's  authority  to 
maintain  the  action  to  remove  an  obstruction 
to  a  public  highway  whether  "duly  laid  out 
or  erected"  is  an  implied  authority  by  rea- 
son of  the  authority  of  the  road  overseer  to 
briug  an  action  to  recover  the  penalty  for 
obstructing  a  public  highway. 

It  is  a  general  proposition  of  law  that  the 
limit  of  the  power  of  a  public  oflicer  is  the 
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statute  conferring  the  power,  and  what  fur- 
ther power  is  necessarily  Implied,  In  order 
to  effectuate  that  which  is  expressly  con- 
ferred. The  principle  stated  in  the  concur- 
ring opinion  of  Chief  Justice  AILSHIB  that, 
"It  is  a  primary  and  fundamental  rule  of 
statutory  construction  that  where  the  pow- 
er and  authority  is  granted  to  do  a  certain 
thing,  the  act  necessarily  carries  with  it 
the  implied  power  to  employ  the  means  nec- 
essary to  accomplish  the  result,"  as  applied 
to  the  plaintiff,  means  that,  while  he  is  au- 
thorized under  article  8,  supra,  to  bring  an 
action  to  recover  the  penalty  therein  named, 
he  is  also  impliedly  authorized  to  employ 
whatever  means  may  be  necessary  to  re- 
cover such  penalty;  but  the  principle  cannot 
be  extended  so  as  to  authorize  a  suit  entirely 
different  and  brought  for  a  different  purpose. 
In  the  performance  of  a  ministerial  duty  en- 
joined by  statute  when  the  mode  of  perform- 
ance Is  prescribed  by  the  statute,  no  fur- 
ther power  is  Implied,  nor  has  the  officer 
any  discretion.  He  must  strictly  pursue 
the  statute.  His  authority  is  the  command 
of  the  statute,  and  it  is  the  limit  of  his 
power.  Throop  on  Public  Officers,  §  556;  Ex 
parte  Farrell  (Mont.)  92  Pac.  785. 

Section  960  of  the  Revised  Statutes  of 
1887  provides  that,  if  any  highway  "duly  laid 
out  or  erected"  is  encroached  upon  by  fences, 
buildings,  or  otherwise,  the  road  overseer 
of  the  district  may,  orally  or  in  writing,  re- 
quire the  encroachment  to  be  removed  from 
the  highway.  And  section  963  provides 
that  if  the  encroachment  Is  denied,  and  the 
owner  refuses  to  remove  the  same,  the  road 
overseer  must  commence  an  action  to  abate 
the  same  as  a  nuisance.  This  section  only 
authorizes  the  road  overseer  to  commence  an 
action  to  remove  a  nuisance  by  reason  of 
an  encroachment  upon  a  highway  "duly  laid 
out  or  erected."  The  words  "duly  laid  out 
or  erected,"  as  used  in  section  960,  have  ref- 
erence to  roads  which  have  been  laid  out  or 
erected  by  the  proper  officers  in  the  manner 
prescribed  by  law.  They  have  reference  to 
formal  or  official  action  which  the  law 
enjoins  upon  those  charged  with  the  duty 
of  establishing  public  highways.  Freshour 
v.  Hihn,  99  Cal.  443,  84  Pac.  87.  It  is  ad- 
mitted in  this  case  that  the  road  was  not 
"duly  laid  out  or  erected."  As  section  3634 
only  authorizes  the  abatement  of  a  nuisance 
by  "an  officer  authorized  thereto  by  law," 
and  the  law  only  authorizes  the  road  over- 
seer to  bring  an  action  for  an  encroachment 
upon  a  highway  "duly  laid  out  or  erected," 
it  follows  that  the  road  overseer  has  no  au- 
thority found  in  the  statute  authorizing  him 
to  bring  an  action  to  remove  an  encroachment 
or  obstruction  upon  any  other  kind  of  road. 
Section  967,  Rev.  St  1887,  upon  which  the 
Chief  Justice  bases  his  conclusion  that  the 
plaintiff  has  authority  to  bring  this  action, 
provides:  "Whoever  obstructs  or  Injures  any 
highway,  or  obstructs  or  diverts  any  water 
course  thereon,  is  liable  to  a  penalty  of  five 


dollars  for  each  day  such  obstruction  or  In- 
jury remains,  and  must  be  punished  as  pro- 
vided In  the  Penal  Code."  It  says  nothing 
about  the  authority  of  the  road  overseer  to 
bring  an  action  to  remove  an  obstruction  to 
a  public  highway.  The  authority  to  bring  an 
action  to  recover  a  penalty  for  placing  an 
obstruction  in  a  highway  Is  not  authority  to 
bring  an  action  to  remove  an  obstruction  to 
a  highway.  The  majority  opinion,  however 
holds  that  this  action  is  not  brought  under 
section  960,  supra,  but  Is  brought  under  sec- 
tion 851  of  the  Revised  Statutes  of  1887,  as 
amended.  This  latter  section  provides  that 
"roads  laid  out  and  recorded  as  highways 
by  order  of  the  board  of  commissioners,  and 
all  roads  used  as  such,  for  a  period  of  five 
years,  provided  the  latter  shall  have  been 
worked  and  kept  up  at  the  expense  of  the 
public,  or  located  and  recorded  by  order  of 
the  board  of  commissioners,  are  highways." 
Paragraph  3  of  the  complaint  alleges  that 
for  more  than  10  years  immediately  pre- 
ceding the  commencement  of  this  action,  con- 
tinuously and  uninterruptedly,  except  when 
Interfered  with  during  the  past  two  years 
by  the  defendant,  said  road  has  been  used, 
worked,  and  kept  up  at  the  expense  of  the 
public  as  a  public  highway.  It  will  thus 
be  seen  that  this  allegation  does  not  bring 
this  case  within  that  class  of  cases  which 
the  statute  authorizes  the  road  overseer  to 
maintain,  for  the  purpose  of  abating  as  a 
nuisance  any  encroachment  upon  a  public 
highway.  Had  the  Legislature  Intended  to 
authorize  a  road  overseer  to  bring  an  ac- 
tion to  abate  as  a  nuisance  an  obstruction 
upon  a  public  highway  before  the  same  has 
been  "duly  laid  out  or  erected,"  they  certain- 
ly would  have  said  so. 

Rev.  St  1887,  §  873,  as  amended  by  Laws 
1899,  p.  128,  provides  that  "road  overseers, 
under  the  direction  and  supervision,  and  pur- 
suant to  orders  of  the  board  of  commission- 
ers appointing  them,  must:  First  Take 
charge  of  the  public  highways  within  their 
respective  districts.  Second.  Keep  them  clear 
from  obstructions  and  In  good  repair."  It  Is 
not  alleged  in  the  complaint  nor  proved  upon 
the  trial  that  the  board  of  commissioners 
ever  authorized  the  plaintiff  to  take  charge 
of  the  highway  in  controversy  in  this  case, 
nor  to  keep  the  same  free  from  obstructions 
or  in  good  repair.  In  fact  there  is  nothing 
alleged  in  the  complaint  or  proved  upon  the 
trial  which  shows  that  the  highway  in  con- 
troversy was  ever  "laid  out  or  erected"  as 
such,  or  that  it  was  ever  recognized  In  any 
way  by  the  commissioners  of  Fremont  coun- 
ty as  a  public  highway,  or  that  its  course 
or  width  was  ever  fixed  or  established  in 
any  way.  Before  the  plaintiff,  as  road  over- 
seer, has  any  authority  to  declare  the  same 
a  public  highway,  and  bring  an  action  to 
remove  obstructions  placed  thereon,  his  au- 
thority must  clearly  appear  in  the  statutes. 
Section  870,  subd.  3,  Rev.  St  1887,  authorizes 
the  board  of  commissioners  to  cause  to  be 
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recorded  as  highways  such  roads  as  have 
heroine  such  by  usage  or  abandonment  by 
the  public.  These  various  sections  of  the 
statutes  of  this  state  are  almost  identical 
with  the  statutes  of  California  bearing  upon 
the  same  subject.  In  the  case  of  Smith  v. 
Talbot,  77  Cal.  16,  18  Pac.  795,  the  court 
held  that  no  action  lies  under  section  2734  of 
the  Political  Code  at  the  suit  of  a  road 
overseer  to  abate  an  encroachment  of  a 
highway  as  a  nuisance,  and  for  the  penalty 
therein  provided,  unless  the  encroachment 
came  into  existence  after  the  highway  is 
"laid  out  and  completed."  If  placed  there 
by  the  owner  of  the  land  before  the  highway 
is  laid  out,  the  remedy  of  the  road  overseer 
is  to  pursue  the  course  prescribed  by  sec- 
tion 2005  of  the  Political  Code.  Section  2734 
of  the  California  Code,  referred  to  in  the 
above  opinion,  is  Identical  with  section  963 
of  the  Revised  Statutes  of  1887  of  this  state, 
and  referred  to  iu  the  opinion  of  Justice 
SULLIVAN,  and  section  2695  of  the  Politi- 
cal Code  of  California  referred  to  in  the 
above  opinion  is  the  same  as  section  936  of 
the  Revised  Statutes  of  1887  of  this  state. 

There  is  another  remedy  clearly  provided 
for  by  the  statutes  of  this  state.  Subdivision 
4.  §  1759,  Rev.  St.  1887,  authorizes  the  board 
of  county  commissioners  "to  lay  out,  main- 
tain, control,  and  manage  public  roads,  turn- 
pikes, ferries,  and  bridges,  within  the  coun- 
ty and  levy  such  taxes  therefor  as  authorized 
by  law."  And  subdivision  13  of  the  same 
section  provides:  "To  direct  and  control  the 
prosecution  and  defense  of  all  suits  to  which 
the  county  is  a  party  in  interest,  employ 
counsel  to  conduct  the  same,  with  or  with- 
out the  district  attorney,  as  they  may  di- 
rect." This  statute  clearly  provides  a  reme- 
dy for  a  case  like  that  alleged  In  the  com- 
plaint, and  the  county  commissioners  are 
clearly  authorized  under  section  3634  of  the 
Revised  Statutes  of  1887  to  bring  an  action 
to  abate  a  public  nuisance. 

I  am  unable  to  find  in  the*  statutes  any  au- 
thority giving  to  the  plaintiff  the  right  to 
maintain  this  action.  For  these  reasons,  I 
dissent  from  that  part  of  the  opinion  of  the 
majority  which  holds  that  the  plaintiff  can 
maintain  this  action. 


NELSON  BENNETT  CO.  et  al.  v.  TWIN 
FALLS  LAND  &  WATER  CO. 

(Supreme  Court  of  Idaho.    Jan.  4.  1908.  On 
Rehearing,  Jan.  30,  1908.) 

1.  Mechanics'  Liens— Right  to  Lien— SUB- 
CONTRACTORS. 

Under  Act  Cong.  June  11,  1896,  c.  420, 
29  Stat.  434.  6  Fed.  St.  Ann.  p.  308  IU.  S. 
Comp.  St.  1901,  p.  1550]  which  is  supplemen- 
tary to  Carey  Act  Aug.  4,  1S94.  c.  208,  28  Stat. 
220,  6  Fed.  St.  Ann.  pp.  390-398  IU.  S.  Comp. 
St.  1901,  p.  1552].  Act  Aug.  18.  1.804  c.  301,  28 
Stat.  422  [U.  S.  Comp.  St.  1901.  p.  1554].  and 
the  act  of  the  Legislature  of  the  state  of  Idaho 


of  March  2,  1899  (Seas.  Laws  1899,  p.  282), 
accepting  the  provisions  of  the  Carey  act,  and 

Providing  for  the  reclamation,  occupation,  and 
isposal  of  lands  thereunder,  a  lien  is  granted 
in  favor  of  the  person,  company,  er  association 
contracting  for  the  construction  of  canals  and 
reclamation  works  for  the  irrigation  of  arid 
lands  thereunder,  and  such  lien  extends  to  all 
lands  in  the  segregation  that  can  be  irrigated 
by  such  system,  to  the  full  extent  of  the  price 
per  acre  for  which  such  person,  company,  or  as- 
sociation contracts  and  agrees  to  sell  water 
rights,  and  the  contractor  or  subcontractor  per- 
forming work  under  such  person,  company,  or 
association  is  entitled  to  the  benefit  of  the  lien 
laws  to  secure  the  payment  to  him  for  such  work 
to  the  full  extent  of  the  title,  interests,  rights, 
and  claims  of  the  company  having  the  contract 
from  the  state,  and  to  the  full  extent  of,  and 
commensurate  with,  the  lien  rights  of  such  com- 
pany. 

2.  Same. 

The  rights  of  the  lien  claimant  who  is  a 
contractor  or  subcontractor  under  the  person, 
company,  or  association  which  has  the  contract 
from  the  state  will  extend  to  all  the  rights,  in- 
terests, claim,  and  title  of  such  company  in 
and  to  the  works  and  irrigation  system  and 
lands  thereunder ;  but  the  lien  claimant  cannot 
by  foreclosure  of  his  lien  acquire  any  greater 
right  than  that  possessed  by  such  company  or 
association. 

3.  Same — Enforcement — Plea n i n o—  Ambigu- 
ity. 

Where  a  complaint  states  in  ordinary  and 
concise  language  the  nature  of  the  cause  of  ac- 
tion, and  states  the  number  of  cubic  vards  of 
earth  removed  for  which  the  plaintiff  claims 
compensation,  and  the  classification  to  which  the 
same  belongs,  and  the  specific  contract  or 
piece  of  work  on  which  the  same  was  perform- 
ed, it  is  not  open  to  demurrer  on  the  ground 
of  uncertainty  or  ambiguity  in  that  particular ; 
and  it  is  not  error  for  the  trial  court  to  deny  a 
motion  for  a  "bill  of  particulars"  in  such  case, 
requiring  the  plaintiff  to  state  the  particular 
amount  claimed  for  every  given  number  of  feet 
in  distance  or  at  any  given  station  upon  the 
works. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Mechanics'  Liens,  §  507.] 

4.  Pleading  —  Bill  of  Particulars— Statu- 
tory Provisions— Equity. 

Section  4209,  Rev.  St.  1887,  provides  the 
method  for  an  adverse  party  securing  an  item- 
ized statement  of  an  account,  and,  in  addition  to 
that  provision  of  the  statute,  the  court  in  an 
equity  case  has  the  inherent  power  to  so  regulate 
and  control  its  proceedings  as  to  require  the 
party  to  furnish  a  bill  of  particulars  in  a  proper 
case. 

5.  Contracts— Consioeration— Mutuality. 

A  stipulation  in  a  contract,  requiring  the 
submission  of  differences  and  controversies  aris- 
ing thereunder  to  the  chief  engineer  of  one  of 
the  contracting  parties  as  umpire,  and  leaving 
the  measurements,  estimates,  and  classification 
of  the  work  to  him.  and  providing  that  his  meas- 
urements and  classifications  shall  not  estop  the 
party  employing  the  engineer  from  disputing  or 
questioning  them,  will  not  be  enforced  by  the 
courts  as  a  binding  obligation  against  the  other 
party  thereto. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  §  21.] 

6.  Same  —  Agreement  kor  Umpire  —  Setting 
Aside  Umpire's  Findings. 

Where  the  issue  tendered  is  that  the  chief 
engineer  of  the  defendant  company,  selected  as 
umpire  to  determine  all  questions  of  contro- 
versy, acted  fraudulently  and  arbitrarily  in  mak- 
ing estimates,  measurements,  and  classifications, 
and  without  previously  making  any  proper  in- 
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spectlon  on  which  to  found  an  honest  judgment, 
and  with  intent  to  injure  and  defraud  the 
plaintiff  and  deprive  it  of  its  just  compensation, 
and  did  arbitrarily  and  in  violation  of  good 
faith  make  and  cause  to  be  made  false  and  un- 
true estimates,  measurements,  and  classifications, 
such  issue,  if  supported  by  the  evidence,  will 
authorise  and  justify  a  court  in  setting  aside 
such  final  estimates,  measurements,  and  classifi- 
cations, and  in  hearing  the  evidence  as  to  the 
true  measurements  and  classifications  that 
should  have  been  made  and  determined  the  same 
as  though  no  estimates,  measurements,  or  classi- 
fications had  been  made  by  an  engineer  and  no 
submission  had  ever  been  made. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  11,  Contracts,  f  1343.] 

7.  Mechanics'  Liens  —  Enfobcxmxht— Find- 
ing— Sufficiency. 

A  finding  by  the  trial  court  on  the  fore- 
going issue  "that  the  chief  engineer  wrongfully, 
arbitrarily,  and  without  having  made  proper  ob- 
servations, and  without  sufficient  knowledge  up- 
on which  to  found  a  just  judgment  in  respect  to 
the  kind,  quality,  and  classification  of  materials, 
and  in  violation  of  good  faith  and  duty,  did 
make,  cause  to  be  made  and  permit  untrue  and 
grossly  erroneous  estimates  and  classifications 
of  the  kind,  character,  and  amount  of  materials 
removed  and  placed,  and  work  done,"  is  sufficient 
to  support  a  judgment  in  favor  of  the  plaintiff 
for  the  true  measurements  and  amount  of  work 
done,  and  the  proper  and  just  classifications  as 
found  from  the  evidence  in  the  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  84,  Mechanics'  Liens,  5  583.] 

8.  Contracts— Agreement  fob  Umpire— Set- 
ting Aside  Umpire's  Estimates. 

Where  the  chief  engineer  of  a  defendant 
company,  who  has  been  selected  as  umpire  for 
the  purpose  of  making  a  final  determination  of 
controversies  and  differences  in  reference  to  the 
work,  material,  measurements,  and  classifica- 
tions, retains  in  bis  service  an  assistant  engi- 
neer who  is  manifestly  prejudiced  and  biased 
against  the  contractor,  and  where,  after  such 
chief  engineer  has  been  advised  of  the  animus, 
bias,  and  prejudice  of  his  assistant  against  the 
contractor,  causes  such  assistant  engineer  to 
make  the  measurements,  estimates,  and  classi- 
fications of  the  work  done  by  such  contractor, 
and  it  manifestly  appears  that  such  estimates 
and  classifications  have  been  unfair  and  unjust, 
and  discriminating  against  the  contractor,  the 
court,  when  appealed  to,  will  set  the  same 
aside,  and  ascertain  from  the  evidence  submitted 
the  true  amount  of  work  done  or  material  fur- 
nished, and  the  proper  measurements  and  classifi- 
cations thereof,  and  order  judgment  accordingly. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  11,  Contracts,  f  1343.] 

9.  Same. 

Evidence  In  this  case  examined,  and  held 
sufficient  to  support  findings  and  judgment  en- 
tered and  rendered  thereon,  except  as  to  total 
number  of  cubic  yards  of  earth  moved;  and 
judgment  modified  as  to  excess. 

10.  Mechanics'  Liens—  Enforcement  —  At- 
torney's Fees— Constitutionality. 

That  portion  of  the  lien  laws  of  this  state 
(section  12,  p.  150,  Lien  Laws  1800),  which  pro- 
vides that  upon  the  foreclosure  of  a  mechanic's 
lien  the  court  may  allow  reasonable  attorney's 
fees  in  favor  of  the  plaintiff,  is  constitutional 
and  valid.  Thompson  v.  Wise  Boy  Min.  &  Mill- 
ing Co.,  9  Idaho,  363,  74  Pac.  058,  followed  and 
approved.  Held  further,  that  under  the  facts 
and  circumstances  of  this  case  and  in  view  of 
the  amount  involved  and  the  questions  raised, 
an  allowance  of  $10,000  as  attorney's  fees  is  not 
excesses. 


11.  Same— Costs. 

Order,  made  on  motion  to  tax  costs,  ex- 
amined and  sustained.    Anderson  v.  Ferguson- 
Bach  Sheep  Company.  12  Idaho,  418,  80  Pac.  4L 
followed  and  approved. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Cassia  Coun- 
ty ;  Lyttleton  Price,  Judge. 

Action  by  the  NelMoo  Bennett  Company 
and  another  against  the  Twin  Falls  Land  ft 
Water  Company  to  foreclose  a  mechanic's  lien. 
From  a  judgment  for  plaintiffs,  and  an  ord- 
er denying  a  new  trial,  defendants  appeal. 
Modified  and  affirmed. 

See  92  Pac  980. 

Henderson,  Pierce,  Crltchlow  ft  Barretter 
and  S.  H.  Hays,  for  appellants.  Marshall  K. 
Snell,  Bertha  M.  Sneli,  and  H.  EL  Henderson, 
for  respondents. 

AILSHIE,  a  J.  This  hi  an  appeal  from 
the  judgment  and  an  order  denying  a  motion 
for  a  new  trial  The  Nelson  Benuett  Com- 
pany, a  Washington  corporation,  in  the 
month  of  March,  1903,  entered  into  a  con- 
tract with  the  Twin  Fails  Land  ft  Water 
Company,  a  Utah  corporation,  whereby  the 
former  agreed  to  construct  about  88  miles 
of  canal  for  the  appellants  in  the  counties  of 
Lincoln  and  Cassia  on  the  south  side  of  the 
Snake  river,  and  which  is  now  commonly 
called  the  "Twin  Falls  Canal."  After  the 
work  was  completed,  the  Nelson  Bennett 
Company  filed  a  Hen  against  the  canal  and 
all  the  property  connected  therewith  belong- 
ing to  the  Twin  Falls  Company,  to  secure  its 
claim  for  the  balance  due  in  the  sum  of 
$185,705.62.  About  the  same  time  liens  were 
filed  by  subcontractors;  one  by  Alexander 
Toponce,  and  one  by  Ryberg  ft  Carleson. 
The  Nelson  Bennett  Company  commenced  an 
action  to  foreclose  the  lien,  as  did  also  To- 
ponce; but  it  seems  that  Ryberg  ft  Carleson 
hnrA  never  prosecuted  any  action  for  the  fore- 
closure of  their  Hen — at  least  they  never 
sought  to  do  so  in  this  action.  At  the  time 
of  the  trial,  an  order  was  made  for  the  con- 
solidation of  the  Nelson  Bennett  Case  and 
the  Toponce  Case,  and  the  action  was  there- 
after prosecuted  In  the  name  of  the  two 
plaintiffs.  The  defendant  and  appellant  an- 
swered, denying  the  material  allegations  of 
the  complaint  and  also  pleading  special  mat- 
ters in  defense.  The  case  went  to  trial,  and 
resulted  in  a  judgment  in  favor  of  plaintiffs 
for  the  sum  of  $102,211.26. 

The  questions  presented  on  this  appeal 
have  involved  the  examination  of  a  volumi- 
nous record  and  exhaustive  briefs.  In  order 
to  a  proper  understanding  of  the  questions 
that  must  be  determined  on  this  appeal,  It  Is 
necessary  to  recite  the  relation  of  the  respec- 
tive parties  to  the  property,  on  which  the 
Hen  is  sought  and  some  of  the  transactions 
which  led  up  to  the  status  they  occupied  at 
the  time  of  entering  into  this  contract  and 
of  the  rendition  of  judgment  thereon.  On- 


Digitized  by  Google 


Idaho)      NELSON  BENNETT  CO.  v.  TWIN  FALLS  LAND  Sc.  WATER  CO. 


791 


the  2d  day  of  January,  1903,  the  appellant 
corporation  entered  Into  an  agreement  and 
contract  with  the  state  of  Idaho,  the  latter 
noting  through  and  by  the  authority  of  Its 
State  Board  of  Land  Commissioners,  where- 
by the  company  undertook  to  build  a  dam 
across  Snake  river  and  construct  a  system 
of  main  and  lateral  canals  In  the  counties 
of  Llucoln  and  Cassia,  sufficient  In  capacity 
for  carrying  water  enough  to  Irrigate  a  tract 
of  about  270,000  acres  of  land  lying  under 
such  system  of  canals.  The  contract  was 
entered  Into  by  the  State  Board  of  Land  Com- 
missioners, under  authority  of  the  act  of  the 
Legislature  approved  March  2,  1809  (Sess. 
Laws  1899,  p.  282),  entitled  "An  act  to  pro- 
vide for  a  state  engineer,  defining  his  duties 
and  regulating  his  compensation,  and  to 
provide  for  the  acceptance  by  the  state  of 
Idaho  from  the  United  States  of  certain 
lands,  and  to  provide  for  the  reclamation, 
occupation  and  disposal  of  the  same."  By 
the  provisions  of  the  foregoing  act,  the  Legis- 
lature provided  for  an  acceptance  of  the 
terms  of  the  act  of  Congress  commonly 
known  as  the  "Carey  Act"  (Act  Aug.  4,  1894, 
c.  208.  28  Stat  226  [U.  S.  Comp.  St.  1901, 
p.  1552],  and  Act  Aug.  18,  1894,  c.  301,  28 
Stat  422  [U.  S.  Comp.  St.  1901,  p.  1554]. 
found  in  6  Fed.  St.  Ann.  pp.  396-398,  and 
prescribed  the  means,  manner,  and  method 
by  which  the  state  might  avail  itself  of  any 
part  of  the  million-acre  grant  made  by  the 
Carey  act,  and  acts  of  Congress  supplemental 
thereto.  It  will  be  seen  that  the  Legislature 
of  this  state  did  not  authorize  the  state, 
or  any.  board  of  commissioners  under  the 
state,  to  construct  and  erect  these  works; 
but  it  rather  authorized  the  state  to  contract 
with  individuals,  associations,  or  corpora- 
tions for  doing  such  work.  An  examination 
Into  the  character  and  extent  of  the  appel- 
lants' Interest  in  this  property  and  these 
works  is  at  once  suggested,  by  reason  of  the 
contention  that  it  makes  to  the  effect  that  a 
mechanic's  Hen  cannot  be  maintained  against 
this  property.  The  land  and  water  company 
has  argued  with  much  force  and  earnestness 
that  It  has  no  Henable  Interest  In  this  prop- 
erty ;  that  the  entire  property  belongs  to  the 
state  of  Idaho  and  to  the  United  States ;  that 
the  canal  system,  and  the  water  and  the  en- 
tire works,  belong  to  the  state  of  Idaho;  and 
that  the  lands  to  be  Irrigated  principally  be- 
long to  the  United  States.  Appellants  con- 
tend that  the  only  Interest  they  have  Is  that 
they  may  do  this  work  and  receive  their  pay, 
and  that  the  law  does  not  permit  a  lien 
either  against  the  state  or  the  general  govern- 
ment. 

By  section  20  of  the  act  of  the  Legislature 
of  1899,  the  person,  company,  or  association 
which  secures  the  contract  for  the  construc- 
tion of  a  canal  system  and  for  the  reclama- 
tion of  arid  lands  under  the  Carey  act  is 
given  a  "prior  lien  on  said  water  right  and 
land  upon  which  said  water  Is  used  for  all 


deferred  payments  for  said  water  right." 
This  provision  of  the  legislative  act,  grant- 
ing to  the  contractors  or  construction  com- 
pany a  Hen,  is  authorized  by  and  is  in  har- 
mony with  section  1  of  the  sundry  civil  ap- 
propriation act  of  Congress  of  June  11, 
1896  (29  Stat.  434,  c.  420  [U.  S.  Comp.  St. 
1901,  p.  1556]),  found  in  6  Fed.  St.  Ann.  p. 
398,  which  authorizes  the  state  to  create  a 
Hen  "for  the  actual  cost  and  necessary  ex- 
pense of  reclamation,"  etc.,  under  the  Carey 
act.  By  the  provisions  of  the  statute  and 
the  contract  entered  into  thereunder,  the 
appellant  herein  acquired  the  right  to  con- 
struct the  system  of  canals  and  ditches  cov- 
ering this  tract  of  land,  and  the  right  to 
divert  the  necessary  amount  of  water  from 
the  Snake  river  for  the  irrigation  of  such 
lands.  It  likewise  acquired  a  right  to  charge 
and  collect  from  each  and  every  settler  the 
sum  of  $25  per  acre  for  a  water  right,  and 
to  have  the  same  become  an  immediate  and 
continuing  lien  upon  the  lands  to  be  Irrigat- 
ed. It  acquired  a  right  of  way  for  the 
ditches  and  canals,  and  also  an  additional 
strip  of  land,  not  exceeding  50  feet  in  width 
along  the  main  canal  and  30  feet  along  the 
laterals,  as  a  right  of  way  for  working,  in- 
spection, and  improvement  purposes,  and  the 
right  to  Increase  or  enlarge  the  canal  at  any 
time  it  might  see  fit  or  proper  to  do  so,  for 
the  purpose  of  carrying  any  additional  wa- 
ters either  for  its  own  use  or  purposes  or  for 
that  of  rental  and  distribution,  and  the  right 
to  the  use  of  any  surplus  water  that  might 
be  carried  in  the  canal  and  not  needed  for 
the  purpose  of  Irrigating  the  lands  in  this 
segregation.  Under  its  contract  and  the 
statute  (section  7  of  amendatory  act  approv- 
ed March  18,  1901 ;  Sess.  Laws  1901,  p.  198), 
it  secured  the  additional  right  to  acquire 
title  absolute  from  the  state  of  Idaho  to  any 
and  all  lands  contained  iu  the  segregation 
not  applied  for  or  taken  by  settlers  within 
two  years  after  the  final  completion  of  the 
ditch  and  Irrigation  works.  It  also  acquir- 
ed a  right  of  indefinite  possession  and  con- 
trol of  the  system,  and  authority  to  charge 
and  collect  additional  rates  from  the  water 
consumers  not  to  exceed  80  cents  per  acre 
per  annum,  and  to  become  a  stockholder  In 
the  settlers'  and  consumers'  eunpany  that 
was  to  be  formed  for  the  purpose  of  eventual- 
ly taking  over  the  management  of  the  canals. 

The  foregoing  are  some  of  the  numerous 
rights  and  Interests  we  find  provided  and 
stipulated  for  in  the  contract  entered  into 
between  the  appellant  corporation  and  the 
state.  As  to  the  legal  effect  of  these  various 
stipulations  and  provisions,  and  the  extent 
of  the  rights,  title,  and  interest  acquired  by 
the  appellant  corporation  under  them,  we  ex- 
press no  opinion;  nor  are  we  required  in 
this  case  to  determine  their  extent  or  char- 
acter beyond  that  of  ascertaining  whether 
they  are  sufficient  on  which  to  found  or  rest 
a  mechanic's  Hen.  That  the  Twin  Falls  Land 


Digitized  by  Google 


792 


93  PACIFIC 


REPORTER. 


(Idaho 


&  Water  Company  had  and  still  has  an  In- 
terest In  this  canal  system,  and  the  lands 
thereunder  and  the  waters  appropriated  for 
their  irrigation  and  reclamation,  and  that 
under  the  statutes  and  decisions  of  this  state 
such  property  rights  are  real  estate,  there 
can  be  no  doubt.  Section  2825.  Rev.  St. 
1887;  Welch  v.  Garrett,  5  Idaho,  639,  51 
Pac.  405;  Ada  Co.,  etc.,  v.  Fanners',  etc., 
Co.,  5  Idaho,  793,  51  Pac.  990 ;  Hard  v.  Boise 
City  Irrigation  &  Land  Co.,  9  Idaho,  589, 
76  Pac.  331,  05  L.  R.  A.  407.  Under  section 
1  of  the  mechanic's  Hen  law  of  this  state 
(Sess.  Laws  1899,  p.  147),  "Every  person  per- 
forming labor  upon  or  furnishing  materials 
to  be  used  in  the  construction,  alteration  or 
repair  of  any  *  *  *  ditch,  dyke,  flume 
*  *  *  has  a  Hen  upon  the  same  for  the 
work  or  labor  done  or  materials  furnished," 
etc.  The  statute  further  provides  that  the 
contractor,  subcontractor,  architect,  builder, 
or  any  person  having  charge  of  the  construc- 
tion, alteration,  or  repair  shall  be  deemed 
the  agent  of  the  owner  for  the  purposes  of 
this  chapter.  In  this  case  there  is  no  con- 
tention made  that  the  lien  claimant  can  ac- 
quire any  greater  right  or  interest  under 
its  lien  than  that  owned  and  possessed  by 
the  Twin  Falls  Land  &  Water  Company.  It 
should  be  borne  in  mind,  however,  that 
under  the  act  of  Congress  and  the  state  stat- 
ute above  cited  both  the  general  government 
and  the  state  Legislature  have  granted  the 
right  of  Hen  upon  the  lands  to  be  irrigated 
to  any  person,  association,  or  corporation  tak- 
ing a  contract  from  the  state  to  the  extent 
of  "the  actual  cost  and  necessary  expenses 
of  reclamation."  The  act  of  the  Legislature, 
In  conformity  with  the  act  of  Congress,  has 
granted  a  lien  to  "any  person,  company  or 
association  furnishing  water  for  any  tract  of 
land,"  for  the  expense  of  the  construction  of 
the  works,  or  rather  to  the  extent  of  the 
price  allowed  to  be  charged  for  the  water 
right  for  each  acre  of  land.  Under  this  en- 
actment of  the  state  Legislature,  it  is  clear 
to  us  that  the  contractors  and  subcontractors, 
under  a  construction  company  like  the  ap- 
pellant, would  be  entitled  to  avail  themselves 
of  the  benefit  of  the  lien  laws  of  the  state; 
and  that  in  case  of  foreclosure  and  sale  un- 
der the  lien  they  would  be  entitled  to  sell 
all  the  right,  Interest,  and  claim  of  the  con- 
struction company;  and  that  the  purchaser 
at  such  foreclosure  sale  would  he  subrogated 
to  all  the  rights,  interests,  and  privileges  of 
the  construction  company  therein.  If  It  be 
conceded  by  appellant  that  it  has  no  inter- 
est in  or  title  to  any  of  this  property,  and 
no  right  of  i>ossession  thereto,  then  we  grant 
that  the  respondent  can  sell  nothing  at  a 
foreclosure  sale.  This  Hen  extends  only  to 
the  interest,  claim,  and  right  of  the  Twin 
Falls  Land  &  Water  Company.  If  it  has  no 
interest  therein,  it  cannot  suffer  by  a  fore- 
closure sale  under  this  Hen.   If  It  has  an  in- 


terest therein,  that  Interest  may  be  sold  at 
foreclosure  sale.  The  appellant  is  not  the 
representative  of  either  the  state  of  Idaho 
or  the  general  government,  and  is  in  no  posi- 
tion to  present  the  interests  of  either  here, 
and  cannot  complain  for  or  on  account  of 
any  pretended  claim  that  may  be  preferred 
against  either.  In  fact,  however,  the  claim 
here  made  is  only  commensurate  with  the 
interests  and  rights  of  the  appellant  com- 
pany. To  that  extent  the  action  may  be 
prosecuted,  and  no  further.  Section  4.  Lien 
Law;  Sess.  Laws  1899,  p.  148.  Miners,  by 
discovery  and  location,  acquire  only  a  pos- 
sessory right  to  mining  claims,  while  the 
fee  remains  in  the  government ;  yet  they  may 
go  ahead  and  expend  thousands  of  dollars  la 
running  tunnels,  sinking  shafts,  and  making 
other  Improvements  thereon,  and  the  con- 
tractor, laborers,  and  materialmen  who  have 
engaged  In  such  work  are  entitled  to  a  Hen 
on  the  mine  or  mining  claim  for  such  labor 
or  material,  and  we  know  of  no  court  that 
has  refused  to  allow  the  Hen  because  the  fee 
was  in  the  general  government  or  that  the 
miner  bad  nothing  but  a  possessory  title. 
On  the  contrary,  the  courts  have  uniformly 
allowed  the  Hen  claimant  to  foreclose  his 
lien  and  sell  the  property,  and  the  purchaser 
has  been  recognized  as  having  acquired  all 
the  interest  that  the  locator  and  possessor 
of  the  claim  had  at  the  time  of  preferring 
the  Hen  and  foreclosing  the  same.  Many  cas- 
es may  be  found  where  the  courts  have  held 
that  Hens  preferred  against  property,  where 
the  party  who  employed  the  laborers,  or 
made  the  contract,  or  purchased  the  material 
had  only  a  right  of  possession  or  a  leasehold 
Interest,  would  extend  to  all  the  rights,  in- 
terest, and  claim  the  employer  or  purchaser 
had  In  or  to  the  property.  In  Badger  Lumber 
Co.  v.  Malone,  8  Kan.  App.  092.  54  Pae.  092. 
the  Court  of  Appeals  of  Kansas,  In  discuss- 
ing this  question,  said:  "We  conclude  the 
law  to  be  that  a  mechanic's  Hen  affects  what- 
ever estate  or  interest  in  the  land  upon  which 
the  building  is  erected  is  owned  and  pos- 
sessed by  the  person  who  causes  the  erection 
of  the  building,  at  the  time  when  the  con- 
tract Is  made  for  the  material.  And.  If  the 
person  contracting  to  have  the  building  erect- 
ed has  any  estate  or  Interest  In  the  land 
upon  which  It  stands,  the  lien  of  the  materi- 
alman who  furnishes  the  material  extends 
to  the  whole  of  that  estate  or  interest,  what- 
ever it  may  be.  The  word  'owner'  is  not 
limited  in  its  meaning  to  an  'owner  In  fee.' 
but  includes  also  an  owner  of  a  leasehold  or 
other  estate.  It  therefore  follows  that  the 
estate  possessed  by  the  builder,  whatever  its 
extent  may  he,  in  the  land,  is  subject  to  a 
mechanic's  lien,  and  may  be  sold."  To  the 
same  effect,  see  Farnhnm  on  Water  and  Wa- 
ter Rights,  vol.  3,  p.  1993;  Garland  v.  Bear 
Lake  Co.,  9  Utah,  35,  34  Pac.  368;  s.  c.  164 
U.  S.  1,  17  Sup.  Ct.  7,  41  L.  Ed.  327;  Jar- 
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rell  v.  Block  (Okl.)  02  Pac.  167;  A.  &  E. 
Ency.  (2d  Ed.)  297. 

Having  determined  that  the  plaintiffs  were 
entitled  to  liens,  and  were  pursuing  the  prop- 
er remedy,  we  now  pass  to  the  consideration 
of  the  further  questions  that  were  raised  and 
are  presented  here.  The  defendant  filed  a 
special  demurrer  to  the  complaint  on  the 
grounds  of  ambiguity  and  uncertainty,  and 
pointed  out  specifically  numerous  Instances 
in  which  it  claimed  the  complaint  was  too  in- 
definite and  uncertain  to  enable  it  to  proper- 
ly answer  or  go  to  trial.  At  the  same  time, 
defendant  filed  a  motion  based  on  the  grounds 
designated  in  the  demurrer,  and  moved  the 
court  to  require  the  plaintiff  to  furnish  it  with 
a  bill  of  particulars.  The  demurrer  and  motion 
came  on  for  hearing,  and  the  demurrer  was 
overruled  and  the  motion  denied.  The  de- 
fendant thereafter  answered.  It  now  as- 
signs the  action  of  the  court  in  overruling 
the  demurrer  and  denying  the  motion  as  er- 
ror. The  chief  ground  relied  upon  by  the 
appellant  is  that,  since  the  measurements  of 
the  amount  of  work  done  and  the  estimates 
and  classifications  thereof  were  by  the  con- 
tract to  be  left  to  the  appellant's  chief  en- 
gineer, and  in  pursuance  thereof  the  engineer 
had  made  the  measurements,  estimates,  and 
classifications,  and  the  respondent  claimed 
that  they  were  unfair,  fraudulent,  and  incor- 
rect, and  that  in  truth  and  in  fact  the  classi- 
fications should  be  very  different  from  those 
made,  the  court  should  have  required  the  re- 
spondent to  point  out  the  particular  place  or 
places  along  the  line  of  the  works,  and  the 
particular  stations,  sections,  or  subdivisions 
where  these  errors  and  mistakes  and  fraudu- 
lent estimates  had  been  committed,  and  the 
particulars  on  which  it  relied  for  a  recovery, 
so  as  to  enable  appellant  to  properly  answer, 
and  to  prepare  its  case  for  trial.  The  re- 
spondent constructed  about  22  miles  of  the 
main  canal.  This  canal  was  80  feet  wide  at 
the  bottom  and  120  feet  wide  at  the  top.  In 
Its  construction  the  contract  contemplated 
that  it  would  be  necessary  to  remove  all 
kinds  of  material,  from  that  of  loose  earth 
to  solid  rock,  and  accordingly  it  enumerated 
a  numl>er  of  classifications,  sucn  as  solid 
rock,  loose  rock,  common  material  (earth  that 
could  be  plowed  with  six  horses),  and  earth 
or  other  material  that  could  not  be  plowed 
with  that  number  of  horses.  The  allegations 
of  the  complaint  Involved  in  this  considera- 
tion are  paragraphs  6  and  »  thereof,  which 
are  as  follows : 

"(C)  That  plaintiff  proceeded  under  said 
contract  and  employment,  and  in  good  faith 
completed  and  fulfilled  said  contract  on  its 
part ;  and  did  between  the  dates  of  March 
9.  1903,  and  the  6th  day  of  August,  1904,  per- 
form and  furnish  work,  labor,  and  material 
in  the  construction  of  said  canal,  ditch,  dams, 
adjuncts,  and  irrigation  system  and  works, 
as  follows; 


482.85  acres  cleared  at  $10  per 

acre    $    4,828  50 

70.732  cubic  yards  solid  rock  at 

90  cts   63,658  80 

455.569  cubic  yards  loose  rock  and 
hard  pan  at  45  cts.  per  cubic 

yard    205,006  05 

1,632.568  cubic  yards  common  ma- 
terial at  13  cts.  per  cubic  yard. .  212,233  84 

499,172  cubic  yards  overhaul  at  2 

cts.  per  cubic  yard,  per  100  feet  9,983  44 

28.256  feet  bridge  timber  at  $42  per 

M   1,186  75 

336  acres  bond-plowing  at  $3.00 

per  acre    1,008  00 

2  Pettelo  cars  furnished  at  $50 

each    100  00 

184,551  cubic  yards  of  embank- 
ment at  27  cts.  per  cubic  yard. .  49,828  77 

9,789  yards  of  riprap  at  $1.25  per 

yard    12.236  25 

167  days'  pumping  at  $5  per  day. .  835  00 

Amount  to  the  sum  of  $560,905  40 

"(9)  That,  according  to  the  terms  of  the 
contract  between  plaintiff  and  defendant  ca- 
nal company— the  amount  and  classification 
of  the  work  done  under  said  contract— said 
plaintiff  was  to  be  governed  by  the  rules, 
regulations  and  restrictions,  and  specifica- 
tions of  the  engineers  in  charge  of  said  work, 
which  said  engineers  were  in  the  employ  of 
said  defendunt  canal  company.  That  the 
said  defendant  canal  company  and  its  said 
engineers  fraudulently  and  arbitrarily,  and 
without  having  made  actual  or  correct  meas- 
urements, and  without  having  made  proper 
inspection  of  the  same,  and  without  sufficient 
knowledge  upon  which  to  found  an  honest 
judgment  in  respect  either  to  the  proper 
measurements  or  the  amount  of  cubic  yards 
excavated,  or  the  classifications  of  the  same 
as  to  earth,,  loose  rock,  solid  rock,  hard  pan, 
and  of  the  other  work  done,  and  with  intent 
to  injure  and  defraud  this  plaintiff,  and  to  de- 
prive it  of  the  just  amount  of  compensation 
due  for  said  work  and  material  as  aforesaid, 
the  said  defendant  canal  company  and  its 
engineers  arbitrarily,  and  in  violation  of  good 
faith  and  duty,  did  make,  or  cause  to  be 
made,  false  and  untrue  final  estimates,  so 
called,  or  calculations  and  certificates  of  the 
amount  or  kind  of  work  done  by  the  plate 
tiff.  That  said  estimates  and  calculations 
and  certificates  of  the  kind  of  work  done  by 
said  plaintiff,  as  made  by  the  defendant  canal 
company  and  its  engineers,  were  false  and 
untrue  In  this,  to  wit:  That,  according  to  the 
estimates  made  by  said  defendant  canal  com- 
pany and  its  engineers,  they  allowed  and  fur- 
nished estimates  to  plaintiff  for  solid  rock 
in  the  amount  of  83.214  cubic  yards,  at  the 
rate  of  90  cents  per  cubic  yard,  when  in 
truth  and  in  fact  there  were  70,732  cubic 
yards  of  solid  rock  at  the  same  price.  That, 
according  to  the  estimates  and  classification* 
made  by  said  defendant  canal  company  and 
its  engineers,  they  allowed  for  loose  rock  and 
hard  pan  in  the  amount  of  101,394.3  cubic 
yards,  at  the  rate  of  45  cents  per  cubic  yard, 
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when  In  truth  and  In  fact  there  were  453,569 
cubic  yards  of  loose  rock  and  hard  pan  at 
the  same  price.  That,  according  to  the  es- 
timates and  classifications  made  by  the  said 
defendant  canal  company  and  its  engineers, 
and  as  furnished  defendant  canal  company, 
they  allowed  for  overhaul  249,585.5  cubic 
yards,  at  the  rate  of  2  cents  per  cubic  yard, 
while  in  truth  and  in  fact  there  were  499,172 
cubic  yards  at  the  same  price.  That  the  said 
defendant  canal  company  did  knowingly,  in- 
tentionally, and  with  an  Intent  to  cheat  and 
defraud  plaintiff,  order  and  direct  In  the  per- 
formance of  Its  said  contract  that  It  perform 
and  plow  336  acres  of  bond  plowing,  for 
which  plaintiff  was  to  receive,  and  should 
have  been  allowed  and  received,  the  sum  of 
|8  per  acre.  That  said  defendant  canal  com- 
pany neglected  and  refused  to  allow  said 
plaintiff  anything  whatsoever  for  said  bond 
plowing,  and  have  never  made  any  allowance 
therefor.  That  the  defendant  canal  company 
did  take,  and  appropriate  and  use  for  its 
own  use  and  benefit  in  the  construction  of 
said  canal,  two  Pettelo  grading  cars  of  the 
value  and  price  of  850  each,  which  cars  were 
reasonably  worth,  and  were  worth  at  said 
time,  the  sum  of  850  each,  or  8100.  That 
said  defendant  canal  company  neglected  and 
refused,  and  have  always  and  still  do  neglect 
and  refuse,  to  pay  or  allow  plaintiff  for  said 
cars,  although  demand  has  been  made  for  the 
payment  of  same.  That  the  said  defendant 
canal  company,  although  ordering  and  direct- 
ing that  the  plaintiff  perform  and  furnish  for 
its  use  and  benefit  in  the  puddling  of  Its  said 
dam.  while  under  construction,  167  days' 
pumping  of  water,  at  the  sum  of  85  per 
day,  that  said  services  performed  by  plain- 
tiff for  said  canal  company  In  pumping  of 
said  water  were  reasonably  worth,  and  were 
worth,  the  sum  of  85  per  day,  which  said 
defendant  canal  company  promised  and 
agreed  to  pay,  but  that  they  have  neglected 
and  refused,  and  do  still  neglect  and  refuse, 
to  pay  said  pumping  as  heretofore  set  forth, 
or  any  part  thereof.  That,  according  to  the 
estimates  and  specifications  made  by  the  said 
defendant  canal  company  and  its  engineers, 
which  were  furnished  to  plaintiff,  they  al- 
lowed for  8,878  yards  of  riprap  at  the  rate  of 
$1.25  a  yard,  when  in  truth  and  in  fact  there 
were  9,789  yards  at  the  same  price.  That, 
according  to  the  estimates  and  specifications 
made  by  the  said  defendant  canal  company 
and  its  engineers,  which  were  furnished  to 
plaintiff,  they  allowed  for  160,278  cubic  yards 
for  embankment  and  construction  of  its  dam 
and  canal  at  the  price  of  27  cents  per  cubic 
yard,  when  in  truth  and  in  fact  there  were 
184,551  cubic  yards  at  the  same  price.  That, 
in  respect  to  the  above-enumerated  items  and 
estimates,  calculations,  and  computations,  as 
made  by  said  defendant  canal  company  and 
Its  engineers,  they  were  false  and  untrue  and 
grossly  Incorrect,  and  were  arbitrarily  made 
for  the  purpose  of  cheating  and  defrauding 


and  depriving  this  plaintiff  of  the  amount 

Justly  due  to  it  for  work  performed  under 
and  In  pursuance  of  said  contract" 

It  will  be  seen  from  these  allegations  that 
the  plaintiff  in  every  Instance  gave  the  classi- 
fication and  number  of  cubic  yards  there- 
under that  had  been  allowed  by  the  appel- 
lant's engineer,  and  also  gave  the  number  of 
cubic  yards  and  classifications  It  contended 
was  correct  and  that  it  should  have  received. 
The  controversy  and  difficulty  is  therefore 
reduced  to  this:  Was  it  necessary  for  the 
plaintiff,  where  it  claimed  70,000  cubic  yards 
of  solid  rock,  when  In  fact  the  engineer's  es- 
timate had  only  given  It  83,000  cubic  yards, 
to  state  In  Its  pleading  or  bill  of  particulars 
the  particular  point  or  points,  station  or  sta- 
tions, along  the  line  of  work  at  which  it 
should  have  received  Increased  estimates  or 
different  classifications;  or,  for  Instance, 
where  it  had  only  received  an  estimate  of 
100  cubic  yards  when  it  should  have  had  125 
cubic  yards  In  any  given  distance  of  the 
canal?  It  should  be  borne  in  mind,  too,  that 
the  appellant  company  had  on  file  all  the 
figures,  estimates,  classifications,  and  records 
of  Its  engineers  showing  the  amount  of  ex- 
cavation and  work  done  along  the  entire 
length  of  this  canal,  and  the  number  of  cubic 
yards  removed  for  every  100  feet  thereof.  It 
is  further  worthy  of  note  that  there  was  no 
material  difference  between  the  plaintiff  and 
respondent  as  to  the  total  number  of  cubic 
yards  of  material  handled  in  the  construction 
of  this  canal,  with  the  exception  of  one  piece 
of  work  known  as  the  "Dry  Creek  Dam." 
The  principal  controversy  arose  over  the 
classifications  given  the  respondent  by  the 
appellant's  engineer.  For  example,  the  appel- 
lant only  allowed  respondent  for  10L394JJ 
cubic  yards  of  loose  rock  and  hard  pan,  while 
the  respondent  claimed  that  It  should  have 
had  an  estimate  of  455,569  cubic  yards  of 
loose  rock  and  hard  pan.  On  the  other  hand, 
the  engineer's  estimate  of  common  material 
was  much  largo:  than  respondent  claims  it 
was  entitled  to;  this  difference  arising  out 
of  the  fact  that  he  had  not  given  large  enough 
estimates  of  the  more  expensive  classifica- 
tions, and  too  large  an  estimate  on  the  cheap- 
er classifications.  When  the  defendant  com- 
pany came  to  answer,  it  relied  upon  its  en- 
gineer's estimates  and  classifications,  and 
denied  that  any  error,  mistake,  or  fraud  had 
been  committed  by  blm,  and  asserted  the  cor- 
rectness of  his  estimates  and  classifications, 
and  relied  thereon.  It  Is  therefore  difficult 
to  see  just  how  or  wherein  the  appellant  has 
been  injured  or  prejudiced  by  the  ruling  of 
the  court  In  overruling  its  demurrer  and 
denying  Its  motion.  Dennis  v.  Crocker-Huff- 
man Land  &  Water  Co.  (Oal.  App.)  91  Pac 
427.  We  do  not  think  the  complaint  was  open 
to  demurrer  on  the  grounds  of  ambiguity  or 
uncertainty.  Under  section  4209,  Rev.  St 
1887,  in  dealing  with  "general  rules  of  plead- 
ing," a  plaintiff  is  relieved  from  the  neces- 
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sity  of  pleading  Its  Items  of  an  account,  but 
must  deliver  to  the  adverse  party  a  copy  of 
the  account  within  10  days  after  written  de- 
mand therefor,  or  be  precluded  from  intro- 
ducing evidence  thereon.  That  section  might 
be  held  to  cover  a  case  of  this  kind ;  but,  If 
it  does,  it  may  then  be  said  that  the  com- 
plaint In  this  case  contained  a  statement  of 
each  item,  or  rather  of  the  number  of  cubic 
yards  under  each  classification,  and  the  com- 
pensation claimed  therefor.  On  the  other 
hand,  we  have  no  statute  providing  for  the 
ordering  of  "bills  of  particulars."  The  ap- 
pellant does  not  appear  to  have  relied  upon 
the  provisions  of  the  foregoing  statute,  or 
pursued  the  remedy  there  pointed  out;  but 
rather  applied  to  the  court  for  an  order  re- 
quiring respondent  to  furnish  a  "bill  of  par- 
ticulars," and,  for  the  relief  sought,  relied 
upon  the  general  and  inherent  powers  of 
courts  of  justice  to  control  their  proceedings 
and  regulate  the  conduct  of  trials,  and  to  re- 
quire the  information  that  may  be  obtained 
by  means  of  such  statements  or  bills  of  par- 
ticulars. United  States  v.  Clawson,  4  Utah. 
34,  5  Pac.  689 ;  s.  c.  114  U.  S.  477,  5  Sup.  Ct. 
949,  29  L.  Ed.  179;  Commonwealth  v.  Snell- 
ing,  15  Pick.  (Mass.)  330.  We  have  no  doubt 
of  the  power  of  the  court.  In  the  exercise  of 
a  sound  discretion,  to  order  bills  of  particu- 
lars in  proper  cases.  3  Ency.  P.  &  P.  523; 
Tllton  v.  Beecher,  59  N.  Y.  176,  17  Am.  Bep. 
342.  We  are  satisfied,  however,  that  there 
was  no  abuse  of  discretion  in  denying  the 
motion  in  this  case. 

It  is  next  urged  by  appellant  that  the  court 
erred  in  refusing  to  give  effect  to  the  "con- 
tract provision  giving  engineer  of  defendant 
right  to  decide  upon  disputed  questions" ; 
and,  further,  that  "the  controversies  have 
been  decided  by  the  chief  engineer  pursuant 
to  the  provisions  of  the  contract."  The  pro- 
vision of  the  contract  Involved  In  these  as- 
signments is  as  follows:  "Engineer  as  Um- 
pire.— (1)  To  prevent  all  disputes  and  mis- 
understanding In  relation  to  any  of  the  stip- 
ulations contained  in  this  agreement,  or  their 
performance  by  either  of  said  parties,  the 
said  engineer  shall  be  and  hereby  is  made 
umpire  to  decide  all  controversies  arising  or 
growing  out  of  this  contract,  and  his  decision 
on  any  point  or  matter  touching  this  agree- 
ment shall  be  final  and  conclusive  between 
the  parties.  And  it  Is  further  agreed  between 
said  parties  that,  wherever  the  word  'en- 
gineer' is  used,  It  shall  be  taken  and  con- 
strued to  mean  chief  engineer  employed  by 
said  second  party."  Bespondent  in  the  first 
place  urges  that  there  are  two  reasons  why 
this  provision  of  the  contract  was  ineffectual: 
(1)  That  it  is  so  general  and  sweeping  that  It 
amounts  to  an  attempt  by  contract  to  oust  the 
courts  of  jurisdiction,  and  in  support  thereof 
cites  Wait.  Eng.  &  Arch.  Juris.  8  406,  p.  340 ; 
2  A.  &  E.  Ency.  (2d  Ed.)  570;  Louisville  By. 
v.  Donevan,  111  Ind.  179, 12  N.  E.  153 ;  Wood 
v.  Chicago  By.  Co..  39  Fed.  52.  See,  also, 
B.,  O.  &  O.  Co.  v.  Scholes,  14  Ind.  App.  524, 


43  N.  E.  156,  56  Am.  St.  Bep.  307,  and  note. 
The  second  objection  is  that  the  contract 
under  consideration  reserved  to  the  land  and 
water  company  the  right  to  question  the  es- 
timates of  the  engineer  both  as  to  "amount 
and  character  of  the  work,"  etc.  That  pro- 
vision of  the  contract  is  embodied  in  para- 
graph 3  thereof,  and  is  as  follows:  "True 
Estimates. — Said  second  party  shall  not  be 
estopped  by  any  estimate  by  its  engineer  from 
showing  at  any  time  the  true  and  correct 
amount  and  character  of  the  work  which 
shall  have  been  done  and  materials  which 
shall  have  been  furnished  by  said  first  party, 
or  by  any  person  under  this  agreement"  In 
the  first  place,  it  would  seem  that  the  stipu- 
lation constituting  the  chief  engineer  as  um- 
pire could  not,  and  perhaps  would  not,  receive 
a  construction  by  the  courts  that  would  give 
to  the  engineer  "the  determination  of  ques- 
tions relating  to  the  meaning  and  interpreta- 
tion of  the  contract  itself,"  and  would  rather 
limit  his  determinations  to  "estimates,  classi- 
fications, character  of  work,"  etc.,  provided 
by  the  contract  to  be  done  and  performed. 
Wait,  Eng.  &  Arch.  Juris.  8  408,  p.  342.  It 
is  clear  to  us,  on  the  other  hand,  that  a  stipu- 
lation in  a  contract,  requiring  the  submission 
of  any  given  questions  or  controversies  to  an 
engineer  as  umpire,  in  order  to  be  binding 
upon  one  party,  must  be  made  obligatory  on 
.the  other,  and,  in  so  far  as  it  Is  made  In- 
operative by  the  contract  against  one  party, 
it  will  be  held  inoperative  by  the  courts  as 
against  the  other.  If  this  point,  however, 
were  conceded  In  favor  of  appellant,  there 
is  another  and  equally  serious  reason  why 
the  courts  will  go  back  of  the  findings  of  the 
engineer  in  this  case,  and  that  reason  we 
will  consider  presently. 

As  will  be  seen  from  an  examination  of 
paragraph  9  of  the  complaint  above  quoted, 
the  issue  tendered  was  that  the  "canal  com- 
pany and  its  said  engineers  fraudulently  and 
arbitrarily,  and  without  having  made  actual 
and  correct  measurements,  and  without  hav- 
ing made  proper  Inspection  of  the  same,  and 
without  sufficient  knowledge  upon  which  to 
found  an  honest  judgment  in  respect  either 
to  the  proper  measurements  or  the  amount 
of  cubic  yards  excavated,  or  the  classifica- 
tions of  the  same,  *  *  •  and  with  intent 
to  injure  and  defraud  this  plaintiff,  and  to 
deprive  it  of  the  just  amount  of  compensa- 
tion due  *  *  *  Its  engineers  arbitrarily, 
and  in  violation  of  good  faith  and  duty,  did 
make,  or  cause  to  be  made,  false  and  untrue 
final  estimates."  etc.  In  contracts  for  this 
character  of  work,  stipulations  for  the  sub- 
mission of  questions  of  difference  and  contro- 
versies to  the  decision  of  the  chief  engineer 
on  the  works  have  been  generally  sustained 
and  enforced.  Walt,  Eng.  &  Arch.  Juris.  § 
433;  Chicago,  etc.,  B.  B.  Co.  v.  Price.  138  U. 
S.  185,  11  Sup.  Ct.  290,  34  L.  Ed.  917;  Davis 
v.  King,  50  Am.  St.  Bep.  114,  and  note;  Mc- 
Coy v.  Able.  131  Ind.  423,  30  N.  E.  528,  31 
N.  E.  453;  Baltimore,  etc..  By.  Co.  v.  Scholes, 
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14  Ind.  App.  524,  43  X.  E.  156,  56  Am.  St. 
Rep.  310.  But  where  it  has  been  shown  that 
the  engineer  was  biased  against  one  of  the 
parties  to  the  contract,  and  declined  to  make 
honest  estimates  and  decisions,  or  refused  to 
make  inquiries,  or  Inform  himself  as  to  the 
facts  in  dispute,  or  as  to  the  condition  of  the 
matters  or  works  he  was  to  determine  upon, 
or  the  nature  of  the  work  or  classification 
to  which  it  belonged;  or  where  he  was  utter- 
ly incompetent  and  unfit  for  the  discharge 
of  the  duty,  or  acted  fraudulently,  or  acted 
wholly  on  Information  received  from  other 
parties — the  courts  have  furnished  relief  to 
the  injured  party.  Spauldlug  v.  Coeur 
d'Alene  Ry.  Co.,  5  Idaho,  528,  51  Pac.  408; 
Davis  v.  King,  66  Conn.  465,  34  Atl.  107,  50 
Am.  St.  Rep.  104;  Edwards  v.  Hartshorn,  72 
Kan.  19,  82  Pac.  520.  1  L.  R.  A.  (N.  S.) 
1050;  Martinsburg  &  Potomac  R.  R-  Co.  v. 
March,  114  U.  S.  549,  5  Sup.  Ct.  1035.  29  L. 
Ed.  255;  Williams  v.  Chicago,  etc.,  Ry.  Co., 
112  Mo.  463,  20  S.  W.  631,  34  Am.  St.  Rep. 
403;  Mundy  v.  L.  &  N.  R.  Co.,  67  Fed.  633, 
14  C.  C.  A.  583;  Baltimore,  etc.,  Ry.  Co.  v. 
Scholes,  14  Ind.  App.  524,  43  N.  E.  156,  56 
Am.  St.  Rep.  307,  and  notes.  Upon  the  issues 
made  on  this  point  the  court  found:  "That 
the  said  chief  engineer  wrongfully,  arbitra- 
rily, and  without  having  made  proper  ex- 
amination, inspections,  and  tests,  and  with- 
out having  made  proper  observations,  and 
without  sufficient  knowledge  upon  which  to 
found  a  just  judgment  In  respect  to  the  kind, 
quality,  and  classification  of  materials,  and 
in  violation  of  good  faith  and  duty,  did  make, 
cause  to  be  made,  and  permit  untrue  and 
grossly  erroneous  estimates  and  classifica- 
tions of  the  kind,  character,  and  amount  of 
materials  removed  and  placed,  and  work 
done,  by  said  plaintiff.  The  said  chief  engi- 
neer, in  arriving  at  his  conclusion,  based  his 
judgment  almost  entirely  upon  reports  made 
to  him  by  his  subordinates,  and  without  any 
due  or  proper  examination  made  by  him  to 
verify  these  reports.  That  the  reports  '  of 
the  subordinates  were  grossly  incorrect  and 
untrue."  It  is  argued  by  appellant  that  this 
finding  is  not  sufficient  to  justify  or  support 
a  Judgment  against  the  land  and  water  com- 
pany, setting  aside  the  final  estimates  and 
classifications  made  by  the  engineer  and  go- 
ing back  of  such  estimates  and  classlflcatious; 
that  it  is  insufficient  for  the  reason  that  it 
does  not  directly  find  the  engineer  or  the 
company  guilty  of  fraud  or  dishonesty  In  the 
matter  of  the  estimates  and  classification.  It 
has  been  established  in  this  state  that  "the 
appellate  court  will  give  to  the  findings  of 
the  trial  court  the  most  liberal  construction 
the  language  used  will  permit,  in  order  to 
sustain  a  judgment  founded  thereon."  East- 
wood v.  Standard  Mines  &  Milling  Co.,  11 
Idaho.  105.  81  Pac.  382.  It  is  also  well  set- 
tled that  findings  of  fact  made  by  the  trial 
court  are  not  required  to  conform  to  all  the 
uiceties  and  rules  governing  the  pleadings, 


which  go  to  form  the  Issues  under  which  the 
findings  are  made.  Here  the  court  finds  that 
the  engineer  made  and  caused  to  be  made 
estimates  and  classifications  "wrongfully" 
and  "arbitrarily,"  and  that  he  did  so  in  "vio- 
lation of  good  faith  and  duty,"  and  that  he 
caused  and  permitted  "untrue  and  grossly 
erroneous"  estimates  and  classifications,  and 
that  he  based  his  judgment  upon  "grossly 
incorrect  and  untrue"  reports  made  to  him 
by  his  subordinates,  and  without  due  or  prop- 
er effort  to  verify  their  correctness.  It  seems 
to  us  that  there  can  be  but  little  room  for 
doubt  that  the  findings  of  the  court  on  these 
issues  were  sufficient  to  support  the  judg- 
ment entered  thereon. 

Pursuing  this  contention,  however,  appel- 
lant contends  that  the  facts  before  the  court 
were  not  sufficient  to  justify  these  findings 
and  warrant  the  court  in  going  back  of  the 
estimates  and  classifications  made  by  the 
engineer.  As  stated  by  appellant  in  Its  brief, 
"The  great  controversy  in  the  case,  as  to 
which  the  greater  amount  of  testimony  was 
given,  was  over  that  part  of  the  specifica- 
tions, Exhibit  A,  which  classified  loose  rock 
and  hard  pan."  The  chief  engineer  had  al- 
lowed the  Nelson  Bennett  Company  for  101,- 
3945  cubic  yards  of  "loose  rock  and  hard 
pan"  at  45  cents  per  cubic  yard,  while  the 
plaintiff  contended  that  It  was  entitled  to 
an  allowance  of  455,569  cubic  yards  of  "loose 
rock  and  hard  pan"  at  the  price  above  stat- 
ed. It  seems  to  have  been  conceded  by  coun- 
sel, and  assented  to  by  the  court,  that  there 
is  a  sheet  of  hard  pan  extending  throughout 
that  entire  section  of  country,  varying  in 
depth  below  the  surface.  The  parties  to  the 
contract  had  this  fact  in  view,  and  stipulated 
therein  for  the  classification  of  "hard  pan" 
as  common  excavation  where  It  "can  be 
plowed  with  a  10-inch  grading  plow,  behind 
a  team  of  six  good  horses  properly  handled," 
and  for  its  classification  as  loose  rock  where 
It  "cannot  be  plowed  with  a  10-inch  grading 
plow  behind  a  team  of  six  good  horses  prop- 
erly handled."  The  controversy  and  evi- 
dence necessarily  revolved  about  the  issue 
as  to  whether  this  stratum  of  "hard  pan" 
could  be  plowed  with  a  10-inch  grading  plow 
drawn  by  a  team  of  six  good  horses  properly 
handled.  The  record  contains  some  hundreds 
of  pages  of  evidence  on  this  point.  To  review 
It  In  this  opinion  would  be  out  of  the  ques- 
tion and  useless.  It  is  sufficient  to  say  that 
the  great  preponderance  of  evidence  on  this 
point  goes  to  sustain  the  contention  made  by 
the  plaintiff  and  the  finding  of  the  court.  It 
was  shown  that  most  of  this  work  was  done 
with  8  and  10  horses,  and  in  some  instances 
with  smaller  plows  than  that  prescribed  in 
the  contract  and  specifications.  In  a  few 
instances  the  appellant  succeeded  in  showing 
that  subcontractors  had  plowed  with  four 
and  six  horses;  but  in  those  cases  the  plows 
were  much  smaller  than  that  mentioned  In 
the  contract,  and  in  those  cases  the  plaintiff 
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showed  that  the  plowing  was  not  successful, 
and  not  up  to  the  standard  of  ordinary  plow- 
ing. 

Appellant  also  urges  that  the  evidence  was 
not  sufficient  to  warrant  a  finding  and  con- 
clusion that  the  engineer  acted  either  fraud- 
ulently, arbitrarily,  or  dishonestly,  or  with- 
out honest  inquiry  and  Investigation,  or  with- 
out sufficient  Information  to  enable  him  to 
make  honest  and  true  estimates.  The  appel- 
lant's chief  engineer  was  a  Mr.  Bickel,  under 
whose  charge  were  a  number  of  assistant  en- 
gineers. It  is  conceded  that  the  larger  part 
of  the  Nelson  Bennett  contract  was  examined 
and  superintended  by  an  assistant  engineer 
named  Shobert.  It  is  also  apparent  from  the 
record  that  Bickel  received  practically  all 
his  information,  reports,  estimates,  and  clas- 
sifications from  Shobert.  Differences  arose 
between  the  Nelson  Bennett  Company  and 
the  land  and  water  company  at  an  early 
stage  In  the  progress  of  this  work  over  the 
treatment  the  contractor  and  subcontractors 
were  receiving  from  the  employes  of  the  land 
and  water  company,  and  especially  from  the 
engineers.  Mr.  Bennett  complained  of  the 
conduct  of  the  assistant  engineer,  Shobert, 
charging  him  with  being  prejudiced  against 
him  and  with  wanting  to  "do  him."  As  an 
illustration  of  the  feeling  of  animosity  ex- 
isting, we  quote  the  following  from  the  tes- 
timony of  Mr.  Bennett:  "I  called  Shobert 
over  and  talked  quite  a  while  with  him.  I 
said:  'Shobert,  why  do  you  want  to  do  me? 
What  Is  the  matter  with  you?'  He  says, 
'Well,  you  ought  to  know  why  I  want  to  do 
you.'  He  says,  'You  got  me  discharged  off 
the  Northern  Pacific  Railway.'  I  said,  'Bill* — 
I  called  him  'Bill'  because  that  was  his  nick- 
name. I  believe  that  Is  bis  name.  We  so 
call  him.  I  says:  'Bill,  you  are  entirely  mis- 
taken. I  cannot  see  how  you  arrived  at  any 
such  conclusion.'  He  told  me  what  his  au- 
thority was;  that  it  was  the  chief  engineer 
of  the  Northern  Pacific  Railroad  told  him — 
Mr.  Darling.  I  told  him,  If  Darling  said  any- 
thing  of  that  kind,  he  was  mistaken:  and 
there  was  a  good  deal  of  feeling  in  the  mat- 
ter. He  says:  'I  don't  believe  a  word  of  it. 
I  don't  believe  Darling  would  say  that  unless 
It  was  true.'  He  says,  'You  got  me  fired  off 
there,  and  1  don't  see  why  you  should  expect 
anything  from  me.'  I  told  him  I  didn't  ex- 
pect anything  from  him  except  justice,  and  I 
was  going  to  try  to  get  that :  and  I  told  him 
again  that  there  was  absolutely  and  unquali- 
fiedly no  reason  for  any  statement  that  I 
got  him  fired  from  the  Northern  Pacific.  *On 
the  contrary,  I  was  always  your  friend.'  I 
found  there  was  no  use  talking  to  him  about 
it.  He  had  got  It  firmly  fixed,  and  was  go- 
ing to  do  me  injury.  I  went  back  to  Milner, 
and  saw  the  chief  engineer,  and  called  his 
attention  to  this  matter.  I  saw  Bickel  In  re- 
gard to  this  conversation  with  Shobert — the 
animosity  he  had  expressed  toward  me.  I 
explained  to  Bickel  the  conversation  I  had 
had  with  Shobert,  and  Shobert's  answer  to 


me.  I  said,  'Now,  Mr.  Bickel,  It  seems  to  me 
there  should  be  something  done  in  these  prem- 
ises; that  It  Is  not  fair  to  myself,  nor  fair 
to  these  subcontractors  who  have  to  be  pun- 
ished If  I  am  to  keep  a  man  over  my  work 
that  expresses  himself  as  having  a  desire  to 
do  me  or  to  Injure  me;  and  be  having  such 
an  opportunity  to  do  it  as  to  classify  and  re- 
turn my  estimates.'  He  asked  me  what  I 
wanted  him  to  do  with  him.  I  said:  'I  don't 
want  you  to  discharge  him.  You  have  plenty 
of  work  off  my  work.  There  is  work  below, 
location  of  that  Immense  ditch  and  laterals. 
You  could  easily  change  him  for  one  of  the 
engineers  of  Farls-Kesl,  or  you  could  put 
him  below.'  He  got  up  and  said:  'The  very 
fact  that  you  want  me  to  discharge  him  is 
evidence  that  you  did  get  him  discharged  off 
the  Northern  Pacific.  I  will  tell  you  right 
now  that  I  will  not  discharge  him  for  you.' 
I  said,  'AH  right,  Mr.  Bickel,  I  cannot  help  it. 
It  is  wrong.'  In  the  fall,  later  on,  I  had  an- 
other conversation  with  Mr.  Shobert  In  regard 
to  his  feeling  toward  me."  Later  on.  Ben- 
nett had  another  conversation  with  Shobert  In 
which  there  appears  to  have  been  considerable 
feeling  manifested,  and  wherein  Shobert  in- 
formed Bennett  that  he  intended  to  make  him 
and  bis  subs  hew  to  the  line,  and  that  he  was 
going  to  do  him  up  if  he  could.  There  seems 
to  be  no  question  about  this  conversation  tak- 
ing place,  and,  Indeed,  about  this  feeling  ex- 
isting. For  a  chief  engineer  and  a  corpora- 
tion for  which  he  was  working  to  retain  the 
services  of  a  man  under  such  circumstances, 
and  with  knowledge  of  the  feeling  existing, 
and  permit  him  to  fraudulently  act  as  um- 
pire In  the  settlement  of  differences  and  dis- 
putes and  the  making  of  estimates  and  classi- 
fications, is  In  Itself  sufficient  evidence  of 
fraud  and  Injustice  to  warrant  any  court  In 
going  back  of  his  estimates  and  classifications 
and  see  that  honesty  and  fair  dealing  is  en- 
forced. It  was  specifically  stipulated  In  this 
contract  that  the  word  "engineer"  should 
mean  the  "chief  engineer"  employed  by  the 
land  and  water  company.  It  Is  true  that 
in  extensive  works  such  engineer  cannot  meas- 
ure every  yard  of  earth  and  material  moved, 
and  classify  the  same  personally,  and  that  he 
must  In  some  measure  rely  upon  information 
derived  from  other  sources.  Sweet  v.  Morri- 
son. 110  N.  Y.  31,  22  N.  E.  276,  15  Am.  St. 
Rep.  376;  Palmer  v.  Clark,  106  Mass.  373. 
On  the  other  hand,  "the  decision,  to  be  con- 
clusive, must  be  a  result  of  the  deliberate  and 
fair  judgment  of  the  engineer."  Walt,  Eng. 
&  Arch.  Juris.  §§  433.  503.  The  decision  of 
the  questions  which  arise  and  require  the  ex- 
ercise of  Judgment  of  a  quasi  judicial  charac- 
ter cannot  be  delegated  by  the  chief  engineer 
or  umpire  to  any  one.  The  parties  In  this 
case  have  agreed  to  abide  the  deliberate  and 
fair  judgment  of  the  "chief  engineer."  In  or- 
der for  him  to  fairly,  honestly,  and  Justly 
exercise  that  judgment,  It  was  necessary  for 
him  to  hear  the  facts,  and  to  take  such  steps 
as  would  enable  him  to  come  into  possession 
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of  the  facts  In  controversy,  or  on  which  his 
judgment  and  decision  depended.  Such  was 
not  done. 

The  contract  provided  for  any  additional 
work,  changes,  or  alterations  that  might  be 
ordered  by  the  land  and  water  company  or 
its  chief  engineer,  and  for  the  classification 
thereof  and  payment  therefor  in  the  same 
manner  and  under  the  same  rules  and  regula- 
tions as  set  out  in  the  contract  and  specifica- 
tions for  the  main  work.  In  tbe  course  of  the 
construction  of  this  canal,  the  company  de- 
cided to  have  a  dam  built  across  what  is 
called  "Dry  Oreek,"  and  which  dam  is  re- 
ferred to  throughout  the  case  as  "Dry  Creek 
Dam."  No  special  contract,  nor  plans  nor 
specifications,  were  drawn  for  this  piece  of 
work.  Tbe  dam  was  about  one  mile  long 
at  the  top.  A  difference  arose  between  the 
Nelson  Bennett  Company  and  tbe  engineer 
over  the  measurements  of  this  work.  Tne  en- 
gineer allowed  100,273  cubic  yards  as  his 
measurement.  The  court,  after  hearing  the 
evidence,  allowed  184,551  cubic  yards.  Small 
differences  and  disputes  arose  over  other 
pieces  of  work,  and  extras  and  additional 
work.  Among  those  items  was  that  of  "rip- 
rapping"  and  "bond  plowing."  Without  going 
into  a  consideration  of  the  evidence  on  these 
Items  and  charges,  we  are  content  to  dis- 
pose of  them  by  saying  that  there  is  sufficient 
evidence  in  the  record  to  justify  the  findings 
and  conclusion  of  the  court  on  each  of  them. 

Appellant  assigns  as  error  that  the  court 
made  excessive  allowances,  and  that  tbe  total 
allowances  made  by  the  court  under  the  vari- 
ous classifications  amouuted  to  some  38,000 
cubic  yards  more  than  was  contained  In  the 
works  and  was  actually  moved.  It  seems  that 
respondent  originally  proceeded  on  the  theory 
that  the  measurements  made  by  the  land  and 
water  company  were  in  the  aggregate  correct, 
except  as  to  those  on  the  Dry  Creek  dam,  and 
that  the  chief  error  was  in  the  classification 
of  the  different  material  contained  in  the 
grand  total.  After  the  court  had  heard  the 
evidence  and  made  up  its  findings,  he  con- 
cluded, among  other  things,  that,  as  a  matter 
of  fact,  78.948  cubic  yards  of  solid  rock  had 
been  removed ;  but,  since  a  Hen  had  only  been 
claimed  for  70,732  cubic  yards,  the  plaintiffs 
were  only  allowed  to  recover  for  the  latter 
amount.  On  the  Dry  Creek  dam  embank- 
ment he  found  that  there  had  actually  been 
removed  208,5)02  cubic  yards,  while  the  Hen  fil- 
ed only  claimed  for  184,551;  and  the  plain- 
tiff was  allowed  to  recover  only  to  that  ex- 
tent. At  the  trial  the  Twin  Falls  Land  & 
Water  Company  presented  the  measurements, 
estimates,  and  classifications  made  by  their 
chief  engineer,  and  relied  upon  them.  They 
showed  a  total  of  2,178,142.9  cubic  yards  of 
material  as  having  been  removed.  The  plain- 
tiffs, in  order  to  establish  their  case,  had  se- 
cured the  services  of  an  engineer  named 
Bostaph,  who  went  over  the  whole  works  and 
made  tests  and  measurements;  and  he  pro- 
duced his  measurements  and  computations  in 


court  and  testified  concerning  the  whole 
works  covered  by  the  transaction.  His  fig- 
ures disclosed  a  total  of  2,23G,737.9  cubic 
yards  of  material  as  having  been  bandied. 
The  difference  between  the  totals  furnished 
by  the  two  engineers  was  some  58,000  cubic 
yards  There  was  a  difference  of  over  48,000 
on  the  Dry  Creek  dam  alone,  on  which  it  was 
never  admitted  that  the  chief  engineer's  fig- 
ures were  correct.  In  the  course  of  the  trial 
the  company  admitted,  apparently,  several 
items  of  discrepancies,  something  over  1,000 
yards  on  the  Dry  Creek  dam,  and  some  1.GS0 
yards  removed  on  the  first  40  feet  of  tbe 
plaintiff's  contract.  After  all  the  allowances 
are  made  for  corrections,  it  seems  that  the 
difference  In  the  figures  is  upward  of  3,000 
cubic  yards.  Respondents  admit  in  their 
brief  that,  after  making  all  the  additions  and 
corrections  to  the  figures  made  by  tbe  en- 
gineer of  tbe  appellant  company,  as  admitted 
by  the  pleadings  or  upon  the  trial,  the  total 
number  of  cubic  yards  as  allowed  by  the 
court  In  Its  findings  exceeds  the  total  meas- 
urements made  by  tbe  company  as  shown  by 
its  figures  in  the  sum  of  3,102.2  cubic  yards. 
The  Nelson  Bennett  Company's  engineer. 
Bostaph,  who  made  the  tests,  measurements, 
and  computations  for  the  plaintiff,  testified 
that  his  total  estimates  were  within  seven- 
teen-hnndreths  of  1  per  cent  of  the  total 
estimates  made  by  the  company,  and  that,  on 
a  work  of  the  magnitude  of  this.  It  would  be 
very  difficult  to  make  a  closer  calculation 
than  that.  He  also  testified  that  his  total  es- 
timates were  substantially  tbe  same  as  those 
made  by  the  company's  engineer,  and  that 
in  some  instances  he  bad  relied  upon  their 
figures  as  to  total  yards  of  earth  removed, 
and  in  fact  had  consulted  their  maps  and 
measurements  in  arriving  at  some  of  them. 
We  think,  in  view  of  the  proceedings  had  up- 
on the  trial  and  the  conduct  of  the  plaintiffs 
and  their  engineer,  that  the  appellant  was 
justified  in  relying  on  its  total  estimates  as 
made  by  its  engineers,  and  in  combating  only 
the  attempt  of  the  plaintiff  to  have  a  reclassifi- 
cation of  the  material  that  the  company's 
figures  showed  had  been  removed.  In  view 
of  this  situation,  we  think  the  judgment  ought 
to  be  modified  to  tbe  extent  of  the  excess 
shown  in  these  total  estimates  over  those 
shown  by  the  appellant's  engineer.  The  ques- 
tion, therefore,  arises  as  to  the  classifications 
from  which  this  deduction  shall  be  made.  As 
the  principal  contest  was  made  over  the 
change  In  classification  of  "hard  pan"  from 
that  of  common  material  to  loose  rock,  and 
since  the  principal  change  made  by  the  court 
was  in  this  classification,  we  think  tbe  most 
favorable  presumption  that  could  be  indulg- 
ed in  favor  of  the  appellant  would  be  that 
tbe  mistake  had  been  made  in  increasing  the 
total  number  of  yards  of  the  classification 
designated  as  ''loose  rock,"  for  which  the  ap- 
pellant was  required  to  pay  at  the  higher  rate, 
namely,  45  cents  per  cubic  yard.  We  have 
therefore  concluded  to  modify  this  judgment 
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to  the  extent  of  the  overcharge  in  total  num- 
ber of  cubic  yards,  admitted  by  respondent 
to  be  3,132.2  yards,  which,  computed  at  45 
(.■ents  per  cubic  yard,  will  entitle  the  appel- 
lant to  a  reduction  and  modification  of  the 
Judgment  in  the  sum  of  $1,423. 

The  sixth  assignment  of  error  is  that  so 
much  of  the  mechanic's  lien  law  of  this  state 
as  allows  attorney's  fees  to  a  lien  claimant 
is  unconstitutional,  for  the  reason  that  it  does 
not  provide  for  an  allowance  to  the  adverse 
party  In  case  he  shall  be  successful.  We  had 
occasion  to  consider  the  validity  and  consti- 
tutionality of  this  statute  in  Thompson  r. 
Wise  Boy  MIn.  &  Milling  Company,  9  Idaho, 
303,  74  Pac.  058,  and  there  decided  adversely 
to  appellant's  contention  here.  We  are  still 
satisfied  with  the  conclusion  reached  in  that 
case  as  to  the  validity  of  this  portion  of  the 
law  and  the  right  to  recover  attorney's  fees 
in  case  of  a  successful  prosecution  of  a  lien, 
and  for  that  reason  will  not  pursue  that  as- 
signment of  error  further.  In  this  case,  how- 
ever, the  court  allowed  both  the  Nelson  Ben- 
nett Company  and  Toponce  a  total  sum  of 
$10,000  for  attorney's  fees;  and  appellant 
contends  that  this  sum  is  excessive.  The 
evidence  submitted  to  the  trial  court,  upon 
which  he  found  that  this  was  a  reasonable 
sum  to  be  allowed,  was  sufficient  in  our  Judg- 
ment to  authorize  and  Justify  the  court  in 
such  a  finding  and  conclusion.  We  are  not 
prepared  to  say  that,  in  a  case  of  the  magni- 
tude of  this,  and  of  the  peculiar  character  of 
the  contract  under  which  the  plaintiff  was 
operating,  and  the  nature  of  the  work  and 
the  obstacles  with  which  he  met  in  attempt- 
ing to  recover  under  the  contract,  and  the  ob- 
8tinancy  with  which  this  case  has  been  con- 
tested, $10,000  is  an  excessive  sum  to  be  al- 
lowed as  attorney's  fees. 

Numerous  errors  have  been  assigned  against 
the  rulings  of  the  court  in  the  admission  and 
rejection  of  evidence.  The  particular  objec- 
tion to  the  ruling  in  each  Instance  has  not 
been  pointed  out  by  brief,  nor  have  they  been 
separately  considered  therein.  Upon  an  ex- 
amination of  them,  however,  we  are  satisfied 
that  the  rulings  of  the  court  have  generally 
been  correct — in  some  instances,  perhaps,  er- 
roneous; but  it  is  clear  to  us  that  the  ap- 
pellant has  not  been  injured  or  prejudiced 
thereby.  T,n'8  was  an  equity  case,  and  no 
question  of  fact  was  submitted  to  a  Jury,  and 
in  such  cases  the  rule  as  to  the  admission  of 
evidence  is  much  more  liberal ;  and  the  ap- 
pellate court  will  hesitate  to  reverse  a  judg- 
ment on  account  of  an  erroneous  ruling  in 
the  admission  of  evidence,  unless  it  appears 
that  the  court  was  proceeding  on  a  wrong 
theory  of  the  case,  or  that  the  admission  or 
rejection  of  the  evidence  offered  misled  the 
losing  party  or  surprised  him,  and  in  some 
way  deprived  him  of  some  right,  or  embar- 
rassed him  In  the  presentation  of  some  sub- 
Htantial  part  of  his  cause  of  action  or  grounds 
of  defense. 

After  the  entry  of  judgment,  the  plaintiffs 


filed  a  cost  bill,  in  which  they  claimed  costs 
to  the  amount  of  $2,488.60.  The  defendant 
Twin  Falls  Land  &  Water  Company  made  a 
motion  to  retax  costs,  and  supported  the 
same  by  affidavit;  and  the  two  principal  ob- 
jections appear  to  have  been,  first,  that  mile- 
age and  per  diem  had  been  allowed  to  a  num- 
ber of  subcontractors,  who,  while  not  parties 
to  the  action,  were  really  Interested  in  the 
outcome  of  the  case,  and  were  therefore  such 
interested  parties  as  were  not  entitled  to  per 
diem  and  mileage  for  attendance  as  witness- 
es ;  and,  second,  that  mileage  had  been  claim- 
ed for  attendance  of  witnesses  a  distance  of 
more  than  30  miles.  The  court  denied  the 
motion,  and  the  appellant  assigns  the  same 
as  error.  The  action  of  the  court  In  denying 
the  motion  was  clearly  within  the  purview 
of  the  law  as  announced  by  this  court  in  An- 
derson v.  Ferguson-Bach  Sheep  Company,  12 
Idaho,  418,  86  Pac.  41. 

We  are  satisfied  that  there  is  no  error  in 
this  record  that  has  been  called  to  our  atten- 
tion that  would  justify  us  in  a  reversal  of 
the  judgment  herein.  It  is  the  order  of  this 
court  that  the  judgment  be  modified  and  re- 
duced in  the  sum  of  $1,423,  and  that,  as  so 
modified  and  reduced,  it  be  and  Is  hereby  in 
all  other  respects  affirmed.  Each  party  will 
pay  Its  own  costs  incurred  on  this  appeal. 

The  case  is  remanded,  with  direction  that 
the  judgment  be  modified  as  above  indicated. 

SULLIVAN  and  STEWART,  JJ.,  concur. 

On  Rehearing. 

PER  CURIAM.  A  petition  for  a  rehear- 
ing has  been  filed  in  this  case;  and,  upon  an 
examination  of  it,  the  court  was  at  first  dis- 
posed to  strike  it  from  the  files  on  account 
of  the  disrespectful  and  discourteous  lan- 
guage In  which  it  was  couched.  However, 
since  it  was  filed  the  resident  attorney  has 
withdrawn  from  the  petition,  and  the  court 
is  satisfied  that  he  took  no  part  in  the  prepa- 
ration of  the  same.  On  further  considera- 
tion, the  court  concluded  to  and  has  made  a 
careful  examination  of  the  questions  raised 
by  the  petition,  and  we  will  proceed  seriatim 
to  consider  them. 

Counsel  for  petitioner  raises  six  questions 
in  bis  petition,  all  of  which  have  been  con- 
sidered in  the  former  bearing  of  this  case, 
except  one,  and  that  Is  the  first  question  sug- 
gested by  the  petition,  to  the  effect  that  the 
respondent,  the  Nelson  Bennett  Company, 
showed  no  legal  right  to  recover  in  this  ac- 
tion, and  that  it  affirmatively  appears  that 
it  has  no  right  to  recover  by  reason  of  the 
fact  that  it  had  not  complied  with  the  re- 
quirements of  the  statutes  of  Idaho  as  to 
foreign  corporations.  The  trial  court  in  Its 
first  finding  of  fact  found  that  the  Nelson 
Bennett  Company  was  an  Incorporation  duly 
organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  state  of  Washington,  and, 
during  all  of  the  times  mentioned  In  the  com- 
plaint, had  carried  on  business  as  a  contract- 
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or,  In  its  corporate  name,  In  Cassia  county, 
state  of  Idaho,  and  at  ail  of  said  times  bad 
accepted  the  provisions  of  the  Constitution 
and  complied  with  the  laws  of  the  state  of 
Idaho  relative  to  nonresident  corporations 
doing  business  within  this  state.  In  support 
of  this  contention,  counsel  calls  our  attention 
to  folio  707  of  the  transcript,  wherein  it  la 
made  to  ap|>ear,  on  the  trial  of  the  case,  the 
respondent's  counsel  offered  in  evidence  a 
certificate,  executed  by  the  Secretary  of  State, 
dated  December  1,  1904,  reciting  the  fact  that 
the  articles  of  the  incorporation  of  the  Nelson 
Bennett  Company  were  filed  August  1,  1904, 
and  marked  "Plaintiffs  Exhibit  11,"  which 
was  received  in  evidence.  It  also  appears  In 
the  transcript  that  counsel  for  respondent 
offered  in  evidence  a  certified  copy  of  the 
written  designation  of  agent  by  the  Nelson 
Bennett  Company  from  the  county  recorder 
of  Cassia  county,  which  certificate  was  mark- 
ed "Plaintiffs  Exhibit  21"  and  received  in 
evidence.  Those  exhibits,  with  others  in- 
troduced on  the  trial  of  the  case,  were 
brought  to  this  court  by  stipulation  of  coun- 
sel for  inspection,  and  many  of  them  are  not 
printed  In  the  transcript.  On  an  examina- 
tion of  said  Exhibit  11,  we  find  that  the 
Secretary  of  State  of  the  state  of  Idaho  cer- 
tifies that  the  Nelson  Bennett  Company  filed. 
In  his  office  on  the  1st  day  of  August.  11)03 
(not  l'.M,  as  stated  in  the  transcript),  a 
properly  authenticated  copy  of  Its  articles  of 
incorporation.  It  also  appears  from  plain- 
tiffs Exhibit  21  that  the  Nelson  Bennett  Com- 
pany had  filed  Its  written  designation  of 
agent  upon  whom  process  could  be  served 
with  the  county  recorder  of  Cassia  county  as 
early  as  the  22d  day  of  June,  1903.  This 
evidence  was  amply  sufficient  to  sustain  the 
finding  of  the  trial  court  to  the  effect  that 
said  respondent  corporation  had  compiled 
with  the  Constitution  and  laws  of  this  state 
In  regard  to  foreign  corporations  doing  busi- 
ness in  this  state.  Said  Exhibit  11  shows 
that  a  mistake  was  made  in  the  transcript  at 
folio  707.  where  it  recites  that  the  certificate 
of  the  Secretary  of  State  shows  that  the  ar- 
ticles of  incorporation  of  the  Nelson  Bennett 
Company  were  filed  In  the  office  of  the  Secre- 
tary of  State  on  August  1,  1904,  when,  as  a 
matter  of  fact,  said  certificate  shows  that 
said  articles  were  filed  August  1,  1903. 

Another  complete  answer  to  this  contention 
is  that  the  court,  by  Its  first  finding  of  fact, 
found  that  the  Nelson  Bennett  Company  was 
a  foreign  corporation,  "and  at  all  said  times 
had  accepted  the  provisions  of  the  Constitu- 
tion and  complied  with  the  laws  of  the  state 
of  Idaho  relative  to  nonresident  corporations 
doing  business  within  this  state."  That 
finding  was  not  excepted  to,  and  there  is  no 
assignment  of  error  In  the  record  specifying 
in  any  manner  that  said  finding  is  not  sup- 
ported by  the  evidence.  Under  the  practice 
of  this  court,  It  will  review  no  decision  or 
ruling  of  the  trial  court  unless  the  same  Is 


assigned  as  error.  And,  under  the  rules  of 
this  court,  the  brief  of  appellant  must  con- 
tain a  distinct  enumeration  of  all  errors  re- 
lied upon  by  the  appellant.  The  record  con- 
tains no  exception  to  said  finding  of  the  court, 
and  appellant's  brief  contains  no  suggestion 
that  that  finding  of  the  court  is  not  supi>orted 
by  the  evidence.  It  Is  too  late  to  assign  that 
finding  of  fact  as  an  error  and  present  it  for 
the  first  time  on  a  petition  for  a  rehearing. 

Another  answer  to  this  contention  of  pe- 
titioner is  that  the  Nelson  Beunett  Coriwra- 
tion  alleged  In  its  complaint  that  it  had  com- 
plied with  the  requirements  of  the  Constitu- 
tion and  statutes  of  this  state  in  regard  to 
filing  its  articles  of  incorporation  and  des- 
ignating an  agent  upon  whom  service  of  pro- 
cess could  be  made;  and  the  appellant  in  its 
answer  denied  that  allegation  on  information 
and  belief.  That  deuial,  on  information  and 
belief,  is  no  denial  of  the  allegations  of  the 
complaint  above  referred  to;  hence  that  al- 
legation is  admitted.  The  fact  whether  the 
respondent  corporation  had  complied  with, 
the  Constitution  and  laws  of  this  state  in  re- 
gard to  filing  its  articles  of  incorporation  and 
designating  an  agent  upon  whom  process 
could  be  served  could  have  been  ascertained 
by  the  appellant  from  tlie  records  of  the  of- 
fice of  Secretary  of  State,  and  of  the  auditor 
of  the  county  where  the  principal  business 
of  the  emigration  was  carried  on,  as  the  law 
requires  them  to  be  made  matters  of  record 
there;  and  its  denial  of  that  fact  upon  in- 
formation and  belief  is  not  sufficient  and  is 
no  denial  whatever.  Under  the  provisions  of 
section  4183,  Rev.  St.  1887.  if  a  defendant 
has  no  information  and  belief  upon  the  sub- 
ject sufficient  to  enable  him  to  answer  an  al- 
legation of  the  complaint,  he  may  so  state  in 
the  answer,  and  place  his  denial  on  that 
ground;  but  this  does  not  authorize  a  de- 
fendant to  make  a  denial  on  Information  and 
lielief  when  the  truth  of  the  fact  alleged  is  a 
matter  of  public  record  and  within  his  reach. 
This  court  has  held  In  Simpson  v.  Reming- 
ton. 6  Idaho,  681,  59  Pac.  300.  that  a  denial 
on  information  and  belief  Is  not  permitted 
"where  by  a  mere  inspection  of  a  public  rec- 
ord the  defendant  may  have  obtained  the 
knowledge  as  to  whether  an  execution  had 
been  issued  and  returned."  This  court  again 
said,  in  Work  Bros.  v.  Kinney,  7  Idaho,  460, 
63  Pac.  f>96,  when  considering  such  denials, 
that,  "This  Is  not  good  pleading,  and  such 
denials  of  matters  of  record,  within  reach  of 
the  defendants,  are  Insufficient." 

We  shall  consider  the  second  and  third 
contentions  as  one,  as  they  refer  to  the  same 
stipulation  in  the  contract  on  which  this  ac- 
tion was  brought.  It  Is  contended  that  this 
court  has  erroneously  construed  the  provi- 
sions of  the  written  contract,  which  provide 
that  the  estimates  of  the  engineer  should  not 
estop  the  company  from  annulling  the  other 
provision,  making  his  decision  final  and  con- 
clusive between  the  parties.   This  court,  in 
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effect,  held  that  a  stipulation  in  a  contract, 
requiring  the  submission  of  differences  and 
controversies  arising  thereunder  to  the  chief 
engineer  of  one  of  the  contracting  parties 
as  umpire,  and  leaving  the  measures,  esti- 
mates, and  classification  of  the  work  to  him, 
and  providing  that  his  measurements  and 
classifications  shall  not  estop  the  party  em- 
ploying the  engineer  from  disputing  or  ques- 
tioning them,  will  not  be  enforced  by  the 
courts  as  a  binding  obligation  against  the 
other  party  to  the  contract.  We  still  adhere 
to  that  rule.  The  contract  provides  as  :ol- 
lows:  "Said  second  party  shall  not  be  es- 
topped by  any  estimate  made  by  its  engi- 
neer from  showing  at  any  time  the  true 
and  correct  amount  and  character  of  the 
work  which  shall  have  been  done  and  materi- 
als which  shall  have  been  furnished  by  said 
first  party,  or  by  any  person  under  this  agree- 
ment." There  the  contract  expressly  pro- 
vides that  the  second  party  shall  not  be 
bound  by  the  estimates  of  its  engineer  of  the 
amount  and  character  of  the  work.  We  take 
it  that  that  applies  to  all  estimates  of  the 
several  varieties  of  material  required  to  be 
excavated  and  removed,  and  classification  of 
the  same.  So  far  as  the  umpire  Is  concerned, 
his  decision  Is  made  binding  upon  the  first 
party,  and  not  binding  upon  the  second,  and, 
for  that  reason,  the  courts  of  this  state  will 
not  enforce  such  a  one-sided  provision. 
Counsel  cites  in  support  of  his  contention 
the  case  of  Mundy  v.  Louisville,  etc.,  R.  R., 
67  Fed.  635.  14  C.  C.  A.  583.  That  case  in- 
volved a  contract  for  the  construction  of  a 
railroad,  and  contained  a  provision  to  the 
effect  that,  In  computing  the  final  estimate 
and  giving  his  final  certificate,  the  engineer 
should  not  be  bound  by  any  preceding  esti- 
mates and  certificates,  but  that  such  preced- 
ing estimates  and  certificates  should  be  held 
to  be  only  approximate  to  the  final  estimate. 
That  is  a  very  different  provision  from  the 
one  under  consideration.  That  authorizes  the 
engineer  to  correct  his  first  estimates  in  his 
final  estimate;  but  It  did  not  relieve  the  sec- 
ond party  from  the  decision  of  the  engineer 
as  made  by  his  final  estimates,  as  does  the 
contract  under  consideration.  The  estimate 
of  the  chief  engineer,  under  the  provisions 
of  the  contract  Involved  in  this  case,  does  not 
bind,  and  was  not  intended  to  bind,  the  sec- 
ond party,  and  for  that  reason  the  contract 
in  the  case  at  bar  is  not  similar  in  that  re- 
gard to  the  one  In  the  Mundy  Case  above 
cited. 

It  is  also  contended  that  this  court  has  ex- 
pressly found  that  the  lower  court  was  au- 
thorized to  go  behind  the  stipulation  of  the 
contract  as  to  the  finality  of  the  chief  en- 
gineer's decision,  and  thus  sets  aside  the  con- 
tract for  constructive  fraud  of  the  chief  en- 
gineer, and  contends  that  the  court  lays 
down  a  new  rule  of  law  In  that  regard. 
Counsel  seems  to  misapprehend,  or  does  not 
desire  to  understand,  the  decision  In  that 
regard.  In  support  of  this  contention,  coun- 
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sel  quotes  as  follows  from  the  opinion :  "The 
decision  of  the  questions  which  arise  and  re- 
quire the  exercise  of  a  judgment  of  a  quasi 
judicial  character  cannot  be  delegated  by  the 
chief  engineer  or  umpire  to  any  one.  The 
parties  in  this  case  have  agreed  to  abide  by 
the  deliberate  and  fair  Judgment  of  the  'chief 
engineer.'  In  order  for  him  to  fairly,  honest- 
ly, and  justly  exercise  that  Judgment,  it  was 
necessary  for  him  to  hear  the  facts,  and  to 
take  such  steps  as  would  enable  him  to  come 
Into  possession  of  the  facts  in  controversy, 
or  on  which  his  judgment  and  decision  de- 
pended. Such  was  not  done."  Counsel  says 
that  he  does  not  propose  that  the  implica- 
tions which  arise  therefrom  shall  go  unchal- 
lenged. The  quoted  portion  of  the  opinion 
fairly  expresses  the  views  of  this  court  upon 
the  point  there  under  consideration.  The  rec- 
ord clearly  shows  that  the  chief  engineer 
took  the  estimates  and  classifications  from 
his  subordinates.  He  knew  that  his  subordi- 
nate, Shobert,  was  very  much  prejudiced 
against  Mr.  Bennett,  and  threatened  to  "do 
him."  Mr.  Bennett  Informed  Mr.  Bickel  of 
this  fact,  and  requested  him  to  place  some 
other  engineer  who  was  not  prejudiced 
against  him  in  charge  of  his  work.  Mr. 
Bickel's  reply  indicated  that  Mr.  Shobert 
was  just  the  kind  of  a  man  he  wanted  as  a 
subordinate;  and  Mr.  Bickel  exhibited,  as 
we  gather  from  the  record,  such  arbitrary 
and  wanton  disregard  of  the  Nelson  Bennett 
Company's  rights  as  to  be  equivalent  to 
fraud.  This  court  has  held  that,  In  order 
for  the  chief  engineer  to  honestly  and  Justly 
exercise  his  judgment  in  regard  to  the  mat- 
ter In  controversy,  it  was  necessary  for  him 
to  hear  the  facts  and  to  take  such  steps  as 
would  enable  him  to  come  Into  possession  of 
the  facts  in  controversy,  and  that  he  had  not 
done  so.  We  think  the  record  fully  Justifies 
the  conclusion  the  court  reached  on  that 
point. 

In  this  connection  It  is  contended  In  the 
third  specification  that  this  "court  has  abro- 
gated the  stipulation  of  the  contract,  making 
the  decision  of  the  engineer  final,  not  be- 
cause of  any  actual  or  positive  fraud  or  dis- 
honesty, bias  or  prejudice,  but  for  mistakes 
of  policy,  or  constructive  fraud,  thereby  de- 
claring a  new  rule  of  law,  heretofore  unheard 
of."  The  court  has  done  nothing  of  the 
kind,  and  no  such  construction  can  reason- 
ably be  drawn  from  the  opinion.  The  trial 
court  found  as  follows :  "That  the  said  chief 
engineer  wrongfully,  arbitrarily,  and  without 
having  made  proper  examinations,  inspec- 
tions, and  tests,  and  without  having  made 
proper  observations,  and  without  sufficient 
knowledge  upon  which  to  found  a  just  Judg- 
ment in  respect  to  the  kind,  quality,  and 
classification  of  materials,  and  in  violation 
of  good  faith  and  duty,  did  make,  cause  to 
be  made,  and  permit  untrue  and  grossly  er- 
roneous estimates  and  classifications  of  the 
kind,  character,  and  amount  of  materials  re- 
moved and  placed  and  work  done  by  said 
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plaintiff.  The  said  chief  engineer  In  arriving 
at  his  conclusions  based  bis  judgment  almost 
entirely  upon  reports  made  to  him  by  his  sub- 
ordinates, and  without  any  due  or  proper  ex- 
amination made  by  him  to  verify  these  re- 
ports. That  the  reports  of  the  subordinates 
were  grossly  Incorrect  and  untrue."  If  tbat 
finding  of  the  trial  court  is  not  sufficiently 
strong  to  satisfy  counsel  that  the  court  found 
the  chief  engineer  exhibited  such  an  arbi- 
trary and  wanton  disregard  of  respondent's 
plain  rights  under  the  contract  as  to  be 
equivalent  to  fraud,  or  had  committed  errors 
and  mistakes  to  the  respondent's  prejudice 
so  gross  and  palpable  as  to  leave  no  doubt  In 
the  mind  of  the  court  that  grave  Injustice 
had  been  done  to  the  respondent,  it  must  re- 
quire very  strong  language  to  satisfy  him. 
In  effect,  the  trial  court  found  that  said  en- 
gineer was  guilty  of  fraud,  although  the  word 
"fraud"  was  not  used  in  that  finding.  The 
words  "wrongfully,"  "arbitrarily,"  "without 
sufficient  knowledge,"  "In  violation  of  good 
faith,"  "grossly  erroneous,"  "grossly  Incor- 
rect," and  "untrue"  are  used  In  said  finding. 
If  that  finding  only  finds  that  said  engineer 
was  moved  by  "mistakes  of  policy"  only,  and 
not  by  fraud,  as  suggested  by  counsel,  then 
we  do  not  understand  the  language  used 
therein.  The  contract  considered  In  Mundy 
v.  Louisville  R.  R.  Co.,  supra,  expressly  stip- 
ulated that  the  decision  of  the  engineer 
should  not  be  conclusive  in  case  of  "fraud  or 
mistake."  But  the  court  there  held  that 
the  stipulation  In  the  contract,  to  wit,  that 
the  engineer's  decision  should  not  be  con- 
clusive in  cases  of  fraud  or  mistake,  did  not 
vary  the  construction  of  the  contract;  that 
In  such  a  contract  the  exception  therefrom 
of  fraud  or  mistake  would  be  Implied,  If 
they  were  not  expressed  In  the  contract; 
that  that  exception  In  such  contract  is  al- 
ways implied,  whether  It  Is  written  In  the 
contract  or  not  We  think  that  the  correct 
rule.  That  provision  is  not  contained  In  the 
contract  under  consideration,  but  it  Is  clearly 
implied  therein,  and  the  contract  will  be  con- 
strued the  same  as  though  It  were  written  In 
the  contract. 

The  court  has  not  desired  to  reflect  on  the 
Integrity  of  any  person,  as  Insinuated  by 
counsel  for  the  petitioner,  but  Is  controlled 
solely  by  the  facts  as  they  appear  In  the 
records  before  us.  Counsel,  with  some  as- 
perity, has  deemed  It  wise  to  suggest  in  his 
petition  for  a  rehearing  that  the  standing  of 
the  engineers  referred  to,  for  fairness  and 
honesty,  will  continue  to  be  of  the  best,  re- 
gardless of  the  decision  of  this  court.  So  far 
as  this  decision  is  concerned,  it  is  immaterial 
to  us  what  their  standing  ever  has  been  or 
continues  to  be.  We  have  been  called  upon 
to  decide  this  case  upon  the  record,  regard- 
less of  the  standing  of  any  of  the  persons 
named  therein,  and,  if  their  candor  and  fair- 
ness is  Impeached  by  evidence  in  the  record, 
we  are  not  responsible  for  that. 

It  Is  next  contended  that  the  court  misap- 


prehended the  proof  In  respect  to  certain 
Items  of  work  in  the  "hard  pan,"  and  for 
tbat  reason  failed  to  reduce  the  judgment 
as  It  ought  to  have  been.  We  have  gone 
through  the  evidence  and  carefully  considered 
the  extensive  quotations  therefrom  contained 
in  the  petition,  and  we  are  fully  convinced 
that  the  conclusion  reached  by  the  court  is 
correct  and  should  be  sustained.  The  con- 
troversy arises  mostly  from  the  classification 
of  the  hard  pan.  While  it  is  true  the  evi- 
dence shows  that  much  of  said  hard  pan 
was  plowed  with  a  10-inch  plow  and  6 
horses,  It  is  also  true  that  the  evidence  shows 
that,  in  plowing  with  6  horses  and  a  10-lnch 
plow,  the  plow  was  so  set  as  to  cut  but  6  or 
8  inches  in  width ;  and  under  the  contract  all 
hard  pan,  or  all  earth  that  could  not  be  suc- 
cessfully plowed  with  a  10-lnch  plow  and  G 
horses,  was  to  be  classified  as  "loose  rock"; 
and,  simply  because  many  of  the  contractors 
did,  as  they  testified,  "wear  the  hard  pan 
out"  with  a  10-inch  plow  and  6  horses,  the 
record  does  not  show  that  they  could  success- 
fully plow  it  with  6  horses  and  a  10-lnch 
plow.  There  is  nothing  in  this  contention. 

It  is  next  contended  that  the  court  Is  mis- 
taken as  to  the  state  of  the  proof  as  to  the 
total  quantity  of  material  removed,  and  upon 
the  uncontested  facts  the  judgment  should  be 
further  reduced.  It  was  alleged  In  the  com- 
plaint that  there  had  been  placed  184,551 
cubic  yards  of  embankment  In  the  Dry  Creek, 
dam,  and  the  answer  admitted  that  there  had 
been  placed  there  176,073  yards.  It  was  con- 
tended that  respondent  should  be  paid  for 
only  160,273  cubic  yards  thereof,  that  being 
"within  the  lines  of  the  stakes  and  directions 
given  by  defendant's  engineer";  and  it  is 
averred  that  respondent  was  to  put  a  two- 
foot  excess  on  the  sides  and  top  of  the  dam 
without  pay.  It  was  admitted  that  there  was 
more  material  actually  placed  on  the  Dry 
Creek  dam  than  was  included  In  the  measure- 
ments of  the  company's  engineer,  and  it  ap- 
pears that  said  excess  amounted  to  something 
over  20,000  yards.  It  is  clear  from  the  record 
that  there  was  a  dispute  in  regard  to  the 
quantity  of  material  placed  In  the  Dry  Creek 
dam,  and  the  court  found  that  there  were 
208,992  cubic  yards  placed  therein,  and  that 
the  appellant  allowed  respondent  for  only 
160,273  cubic  yards  placed  therein.  Counsel 
for  appellant  admits,  on  page  106  of  his 
brief,  tbat  respondent  never  admitted  that 
the  total  measurements  of  the  chief  engineer 
of  the  Dry  Creek  dam  were  correct.  The 
transcript  and  the  briefs  of  counsel  clearly 
show  that  there  was  a  contest  over  the 
amount  of  material  placed  in  said  dam.  Af- 
ter again  going  over  the  matter,  we  are  sat- 
isfied tbat  our  former  decision  herein  is  cor- 
rect So  far  as  the  classfication  of  the  ma- 
terial is  concerned,  we  are  satisfied  with  the 
conclusion  reached  In  our  original  decision. 

The  next  question  raised  by  the  petition 
is  an  allowance  of  $1,008  for  "bond  plowing" 
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on  the  main  canal.  There  Is  nothing  what- 
ever In  the  contract  or  specifications  requir- 
ing "bond  plowing."  In  the  specifications  for 
the  Dry  Creek  dam,  which  were  handed  the 
respondent  some  time  after  he  had  commenc- 
ed work  on  his  contract,  was  a  specification 
for  "bond  plowing,"  and  It  is  as  follows: 
"The  surface  will  then  be  thoroughly  plowed, 
first,  In  a  direction  parallel  with  the  stream 
bed,  and  the  second  time,  parallel  with  the 
axis  of  the  dam,  throwing  up  ridges  and 
making  deep  furrows  between."  There  Is  no 
requirement  In  the  contract  or  specifications 
for  "bond  plowing"  anywhere  on  said  canal, 
except  as  above  set  forth,  and  that  applies 
only  to  the  Dry  Creek  dam. 

It  Is  contended  that,  as  respondent  agreed 
to  construct  the  banks  of  the  canal  In  a 
good,  workmanlike  manner,  out  of  materials 
excavated  out  of  the  prism  of  the  canal,  mak- 
ing the  embankment  as  near  water-tight  as 
possible,  of  suitable  materials,  to  be  judged 
by  the  engineer,  and  In  accordance  with  his 
instructions,  respondent  was  required  to  do 
certain  "bond  plowing,"  and  that,  In  order  to 
do  said  work  In  a  workmanlike  manner, 
"bond  plowing"  must  be  done.  It  was  held 
by  the  trial  court  that,  under  those  provisions 
of  the  contract,  "bond  plowing"  was  not  re- 
quired to  be  done,  or,  If  done  under  the  or- 
ders of  the  engineer,  a  reasonable  compensa- 
tion should  be  paid  therefor.  We  think  that 
ruling  of  the  court  is  correct,  and  that,  under 
the  terms  of  said  contract,  whenever  the  re- 
spondent did  "bond  plowing"  under  the  or- 
ders of  the  chief  engineer,  he  was  entitled  to 
receive  compensation  therefor. 

We  find  no  merit  in  the  petition.  A  re- 
hearing is  denied. 


(77  Kan.  179) 

EBLB  v.  STATE  ex  rel.  LEAVENWORTH 

COUNTY  ATTORNEY. 
(Supreme  Court  of  Kansas.   Jan.  11,  1008.  Re- 
hearing Denied  Feb.  14,  1008.) 

1.  Highways  —  Obstructions — Persons  En- 
titled to  Enjoin— County  Attorney. 

The  county  attorney  has  power  to  bring  a 
suit  in  the  name  of  the  state  to  enjoin  obstruc- 
tions to  travel  upon  a  public  highway  without 
authority  from  the  board  of  county  commission- 
ers, and  notwithstanding  the  disinclination  or 
refusal  of  the  local  highway  officers  to  move  in 
the  matter. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Highways,  §  431.] 

2.  Same— Establishment— Bond— Sufficien- 
cy. 

A  bond  given  at  the  institution  of  pro- 
ceedings to  oj>en  a  road  under  the  law  of  i8»?8 
(Gen.  St.  180$,  c.  89,  8  1)  is  not  void  because 
signed  by  one  petitioner  as  principal  and  by  a 
single  surety  who  is  also  a  petitioner. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Highways,  §  217.] 

3.  Same— Limitation  of  Time  to  Open. 

The  statute  vacating  roads  and  barring  au- 
thority for  opening  roads  which  have  remained 
unopened  for  seven  years  after  orders  have  been 
made  or  authority  has  been  granted  for  opening 
them  does  not  apply  to  a  discontinuance  of  use 
after  a  road  has  been  opened. 


4.  Adverse  Possession  —  Property  Subject 
to  Prescription— Public  Highway. 

A  private  individual  cannot  obtain  title  to 
a  public  highway  by  adverse  possession.  Lapse 
of  time  will  not  bar  the  remedies  of  the  state 
against  encroachments  upon  a  highway.  An  ob- 
struction to  the  public  use  of  a  highway  is  a  con- 
tinuing nuisance,  and  no  equities  in  favor  of 
a  person  committing  such  a  nuisance  can  be 
founded  upon  the  acquiescence  of  the  highway 
or  other  officials,  or  upon  their  laches  in  taking 
steps  to  punish  or  abate  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  88  43-57;  vol.  25, 
Highways,  88  417-422.] 

5.  Writ  of  Error  —  Harmless  Error— Sub- 
stantial Prejudice. 

It  must  appear  that  the  denial  of  a  re- 
quest upon  the  trial  court  to  state  findings  of 
fact  and  conclusions  of  law  separately  has  prej- 
udiced the  substantial  rights  of  the  party  mak- 
ing the  request  before  a  judgment  will  be  re- 
versed because  of  such  denial. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  88  4047-4051.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Leavenworth 
County;  J.  H.  Gillpatrick,  Judge. 

Action  by  the  state,  on  relation  of  the 
county  attorney  of  Leavenworth  county, 
against  Joseph  Eble.  Judgment  for  plain- 
tiff, uud  defendant  brings  error.  Affirmed. 

F.  S.  Jackson.  Atty  Gen.,  and  Lee.  Bond, 
Dawes  &  Rutherford,  for  plaintiff  iu  error. 
Jno.  T.  O'Keefe,  for  defendant  In  error. 

BURCH,  J.  The  state  of  Kansas,  on  the 
relation  of  the  county  attorney,  brought  an 
action  to  enjoin  the  defendant  from  the  com- 
mission of  a  nuisance  by  the  obstruction  of  a 
public  highway.  The  action  was  instituted 
without  consulting  the  board  of  county  com- 
missioners, and  without  authority  obtained 
from  them.  Private  parties  applied  to  the 
county  attorney  for  the  relief  asked,  and  in- 
demnified the  state  against  costs.  Private 
counsel  prepared  the  papers  and  conducted 
the  trial  of  the  case;  but  the  county  attor- 
ney signed  and  verified  the  petition,  appeared 
at  the  trial,  and  participated  in  the  conduct 
of  the  proceedings.  On  May  31,  1006,  at  the 
conclusion  of  the  trial,  the  court  announced 
orally  what  its  judgment  would  be.  The  de- 
fendant theu  proposed  to  dedicate  and  open 
a  road  through  his  premises  satisfactory  to 
all  parties  in  lieu  of  the  highway  obstructed, 
aud  the  court  for  the  purpose  of  giving  him 
an  opportunity  to  do  so  stated  that  it  would 
take  the  case  under  advisement.  On  June 
10.  1000,  a  regular  motion  day  under  the 
rules  of  the  court,  the  defendant  for  the  first 
time  made  a  request  for  separate  findings  of 
fact  and  conclusions  of  law.  The  request 
was  denied  as  coining  too  late,  the  court  call- 
ing attention  to  the  fact  that  the  judgment 
had  already  been  Indicated,  and  that  the  pro- 
ceedings were  kept  open  merely  on  the  pro- 
posal of  the  defendant  referred  to.  On  the 
next  motion  day  a  week  later  the  request  for 
separate  findings  of  fact  and  conclusions  of 
law  was  renewed  and  denied.  On  July  7th 
the  court  made  findings,  and  rendered  judg- 
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ment  as  follows:  "Now  on  this  7th  day  of 
July,  1906,  this  case  came  on  for  further 
consideration,  and  the  court  having  hereto- 
fore beard  the  evidence  and  the  arguments 
of  counsel,  and  being  well  advised  in  the 
premises,  finds  that  the  road  described  iu  the 
petition  In  this  case,  and  known  as  the  'Lynn 
Road,'  was  duly  and  legally  established  and 
opened  for  travel  In  1871,  and  ever  since  such 
time  has  been  a  public  htghway;  and  the 
court  further  finds  that  for  more  than  15 
years  prior  to  the  commencement  of  this  ac- 
tion the  defendant  maintained  fences,  cattle 
sheds,  and  other  obstructions  in  and  across 
said  public  highway,  and  continued  to  main- 
tain said  obstructions  up  to  the  trial  of  this 
case.  It  Is  therefore  now  here  by  the  court 
considered,  ordered,  and  adjudged  that  said 
defendant,  Joseph  Eble,  Is  guilty  of  main- 
taining a  public  nuisance.  It  Is  further  con- 
sidered, ordered,  and  adjudged  and  command- 
ed that  said  defendant,  Joseph  Eble,  abate 
said  nuisance  within  GO  days  from  this  date 
by  removing  all  of  said  obstructions,  except 
his  barn,  from  said  highway,  and  he  Is  here- 
by perpetually  enjoined  from  obstructing  the 
same  or  any  part  thereof  In  any  manner 
whatsoever  except  as  the  same  Is  now  ob- 
structed by  said  barn."  The  defendant  pros- 
ecutes error. 

It  is  claimed  the  county  attorney  had  no 
authority  to  bring  the  suit  The  statutes 
making  it  the  duty  of  the  township  trustee 
to  prosecute  violations  of  the  road  law  and 
giving  him  authority  to  remove  obstructions, 
and  the  statutes  prescribing  the  powers  and 
duties  of  boards  of  highway  commissioners 
and  road  overseers,  are  cited.  The  decisions 
of  this  court  to  the  effect  that  the  board  of 
county  commissioners  has  control  of  the 
business  and  financial  affairs  of  the  county, 
and  has  charge  of  all  litigation  in  which  the 
interests  of  the  county  are  involved,  are  also 
cited.  These  statutes  and  decisions  do  not 
govern  the  controversy.  The  state  at  large 
has  an  Interest  In  keeping  the  highways  In 
every  county  free  from  obstruction  to  public 
travel,  no  matter  what  the  attitude  of  the 
local  authorities  upon  the  question  may  be. 
The  willful  obstruction  of  a  highway  Is  a  pub- 
lic offense,  which  the  state  may  prosecute,  even 
though  the  township  trustee  be  disinclined  or 
refuse  to  do  so.  Such  an  obstruction  may  be 
enjoined  and  abated  as  a  common  nuisance  by 
the  state,  even  though  the  board  of  county 
commissioners  should  be  opposed  to  the  suit; 
and  the  Legislature  has  made  it  the  duty  of 
the  county  attorney  to  prosecute  on  behalf  of 
the  people  all  suits,  civil  or  criminal,  arising 
under  the  laws  of  the  state  in  which  the 
state  is  a  party  or  is  Interested.  Gen.  St. 
1901,  S  1777.  It  is  claimed  the  county  attor- 
ney delegated  the  authority  of  his  office  to 
the  private  counsel,  who  did  the  work  In  the 
case.  Manifestly  this  Is  not  true.  It  was  the 
county  attorney's  law  suit  all  the  time,  and 
It  Is  not  very  important  in  this  proceeding  in 
error  who  drew  the  papers  or  led  in  the  trial. 


The  meritorious  question  is  if  the  judgment 

is  correct? 

It  is  said  no  highway  was  ever  established, 
because  the  security  of  the  bond  given  when 
application  was  made  to  lay  out  the  road 
was  Insufficient.  The  statute  of  1808  under 
which  the  road  was  established  provides  that 
one  or  more  of  the  signers  of  the  petition 
shall  enter  into  a  bond  with  sufficient  se- 
curity, payable  to  the  state  of  Kansas,  con- 
ditioned for  the  payment  into  the  treasury 
of  the  county  of  all  costs  and  expenses  in 
case  the  prayer  of  the  petitioner  shall  not  be 
granted.  Gen.  St.  1868,  c.  89,  §  L  The  bond 
was  signed  by  one  of  the  petitioners  as  prin- 
cipal, and  by  another  petitioner  as  surety. 
Section  6  of  the  act  referred  to  seems  to  con- 
template that  there  may  be  a  single  obligor 
In  the  bond,  Indicating  that  perhaps  the 
words  "with  sufficient  security"  might  mean 
"in  a  sufficient  sum."  However  this  may  be. 
the  bond  of  one  petitioner  with  one  surety 
complies  with  the  law,  and  the  fact  that 
the  surety  is  also  a  petitioner  does  not 
render  the  bond  void  on  its  face  and  make 
the  proceeding  open  to  collateral  attack. 
The  statute  is  cited  vacating  roads  and 
barring  authority  for  opening  roads  which 
have  remained  unopened  for  seven  years 
after  orders  have  been  made,  or  authority 
has  been  granted  for  opening  them.  Gen. 
St  1901,  §  6058.  This  statute  does  not  apply 
to  a  discontinuance  of  use  after  a  road  has 
been  opened.  The  regular  procedure  for 
vacating  roads  must  then  be  followed.  The 
court  found  specifically  that  this  road  had 
been  opened. 

Certain  evidence  was  tendered  which  the 
court  declined  to  consider.  It  showed  that 
iu  November,  1903,  a  petition  was  presented 
asking  the  board  of  county  commissioners 
to  submit  to  the  electors  a  proposition  to 
build  a  bridge  at  a  ford  on  the  road  In 
controversy.  Remonstrances  were  filed.  The 
county  surveyor  recommended  a  change  in 
the  road  "by  reason  of  improvements  ob- 
structing the  original  location  of  road  as 
shown  on  plat"  The  commissioners  refused 
to  submit  the  bridge  proposition,  and  ordered 
"that  the  road  at  the  place  In  question  be 
not  ordered  open,  but  be  and  remain  va- 
cated." It  is  not  pointed  out  how  this  evi- 
dence could  have  Inclined  the  court  in  the 
defendant's  favor.  The  proceeding  did  not 
start  as  one  to  vacate  a  road,  but  as  one  to 
build  a  bridge.  No  single  step  essential  to 
the  vacation  of  a  road  was  taken,  and  It  is 
difficult  to  see  how  the  proceeding  could  ter- 
minate In  a  valid  judgment  of  vacation. 
Considered  as  the  recorded  opinion  of  the 
board  of  county  commissioners  upon  the 
status  of  the  road,  the  order  was  neither 
binding  nor  enlighteniug.  In  no  other  light 
does  the  evidence  appear  to  have  been  rele- 
vant, and  no  error  was  committed  in  exclud- 
ing It.  The  court  likewise  rightfully  de- 
clined to  hear  evidence  of  the  value  of  the 
barricading  improvements.    The  wrong  t--» 
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the  public  could  not  be  palliated,  because  of 
the  amount  of  money  expended  by  the  wrong- 
doer In  Its  perpetration.  Perhaps  the  evi- 
dence might  have  appealed  to  the  court's 
discretion ;  but  the  court  took  Into  consider- 
ation the  character  and  location  of  the  of- 
fending property  In  exercising  his  discretion 
over  the  allowance  of  the  equitable  remedy 
sought,  as  the  judgment  clearly  shows,  and 
this  was  sufficient. 

It  was  admitted  upon  the  trial  that  the 
obstruction  to  travel  upon  the  road  had 
been  maintained  for  more  than  15  years. 
The  defendant  claims  the  statute  of  limita- 
tions has  run  against  the  state,  that  he  has 
acquired  title  to  the  road  by  adverse  pos- 
session, and  that  the  state  is  at  least  es- 
topped to  clear  the  road  of  obstructions. 
The  weight  of  authority,  supported  by  the 
better  reasoning,  is  opposed  to  this  view  of 
the  law.  The  courts  of  several  states  have 
changed  their  earlier  rulings  and  adopted 
the  modern  doctrine.  The  question  is  dis- 
cussed in  an  elaborate  note  in  87  Am.  St 
775.  where  authorities  are  collated,  and  in 
Elliott  on  Roads  and  Streets,  §  882  et  seq. 
See,  also,  26  L.  R.  A.  448,  n.  This  court  is 
already  committed  to  the  doctrine  that  a 
private  individual  cannot  obtain  title  to  a 
public  highway  by  adverse  possession,  that 
lapse  of  time  will  not  bar  the  remedy  of  the 
state  against  encroachments  upon  a  high- 
way, that  an  obstruction  to  the  public  use 
of  a  highway  is  a  continuing  nuisance,  and 
that  no  equities  in  favor  of  a  person  com- 
mitting such  a  nuisance  can  be  founded  upon 
the  acquiescence  of  the  highway  or  other 
officials,  or  upon  their  laches  in  taking  steps 
to  punish  or  abate  it.  McAlplne  v.  Railway 
Co..  68  Kan.  207,  75  Pac.  73,  64  L.  R.  A.  85; 
Webb  v.  Commissioners,  52  Kan.  375,  34  Pac. 
973;  and  cases  cited  in  those  opinions. 

Error  is  assigned  because  the  court  denied 
the  request  for  separate  findings  of  fact  and 
conclusions  of  law.  The  request  came  too 
late.  The  trial  was  ended,  and  the  character 
of  the  Judgment  indicated  when  the  request 
was  made.  The  case  was,  in  fact,  decided; 
but  It  was  held  open  to  enable  the  defendant 
to  avoid  the  consequences  of  the  declsiou 
which  only  needed  formal  promulgation  to 
make  it  conclusive.  Even  if  this  were  not 
true,  another  principle  applies.  The  issues 
were  few  and  simple.  The  findings  em- 
bodied in  the  journal  entry  cover  substantial- 
ly all  questions  of  fact  essential  to  a  deci- 
sion. The  court's  views  of  the  law  are  so 
plain  they  cannot  be  mistaken.  The  defend- 
ant does  not  even  suggest  that  he  has  been 
unable  satisfactorily  to  present  his  case  to 
this  court  because  findings  of  fact  and  con- 
clusions of  law  were  not  separately  stated. 
He  makes  no  claim  of  prejudice,  a  rule  of 
procedure  has  been  violated  without  inju- 
rious consequences.  Section  140  of  the  Civil 
Code  reads  as  follows:  "The  court  in  every 
stage  of  action  must  disregard  any  error  or 
defect  In  the  pleadings  or  proceedings  which 


does  not  affect  the  substantial  rights  of  the 
adverse  party;  and  no  judgment  shall  be  re- 
versed or  affected  by  reason  of  such  error  or 
defect."  It  must  appear  that  the  denial  of  a 
request  upon  the  trial  court  to  state  findings 
of  fact  and  conclusions  of  law  separately 
has  prejudiced  the  substantial  rights  of  the 
party  making  the  request  before  a  judgment 
will  be  reversed  because  of  such  denial. 
See  Caldwell  v.  Bigger  (Kan.)  90  Pac.  1095. 

The  judgment  of  the  district  court  Is  af- 
firmed. 


KROEGER  v.  PASSMORE. 
(Supreme  Court  of  Montana.    Feb.  10,  1908.) 

1.  False  Imprisonment— Definition— Intent 
and  Malice— Probable  Cause. 

Under  Pen.  Code.  §  420,  defining  false  im- 
prisonment as  the  unlawful  violation  of  the  per- 
sonal liberty  of  another,  neither  malioe,  nor, 
ordinarily,  want  of  probable  cause,  is  an  element 
of  the  right  to  recover  for  false  imprisonment. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  False  Imprisonment,  §§  1-16.] 

2.  Same  —  Actions  —  Sufficiency  of  Evi- 
dence. 

In  an  action  for  false  imprisonment,  evi- 
dence held  sufficient  to  support  a  verdict  for 
plaintiff. 

3.  Same— Damages— Excessive  Damages. 

Where,  in  an  action  for  false  imprisonment, 
there  was  evidence  that  plaintiff  went  to  defend- 
ant's office  to  sign  a  deed  conveying  property 
to  a  third  person,  that  defendant  handed  the 
deed  to  plaintiff,  who,  after  reading  it,  refused 
to  return  it  to  defendant,  who  thereupon  told 
plaintiff  that  she  could  not  leave  without  sur- 
rendering the  deed,  and  requested  his  brother  to 
call  the  sheriff;  that  plaintiff  was  detained 
about  three-quarters  of  an  hour,  during  which 
time  there  were  many  people  in  the  office,  and 
others  about  the  budding,  and  plaintiff  testi- 
fied that  as  a  result  of  the  detention  she  be- 
came very  nervous  and  sick  from  the  shock  of 
it,  and,  feeling  that  she  was  disgraced,  did  not 
leave  her  house  for  nearly  a  week  thereafter — 
a  verdict  for  plaintiff  for  $250  would  not  be 
disturbed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  False  Imprisonment,  §§  109-115.] 

4.  Same— Defenses. 

Treating  false  imprisonment  as  a  tort,  as 
distinguished  from  a  crime,  the  only  defenses 
which  may  be  interposed  are  a  denial  of  the  im- 
prisonment and  a  justification  thereof. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  False  Imprisonment,  8§  74-79.] 

5.  Appeal  —  Review— Verdict  on  Conflict- 
ing Evidence. 

Where  the  evidence,  though  conflicting,  is 
sufficient  to  Justify  a  finding  for  either  party, 
the  verdict  will  not  be  disturbed  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §8  3935-3937.] 

6.  False  Imprisonment— Justification. 

When  a  private  person  seeks  to  justify  his 
imprisonment  of  another,  it  must  appear  that 
he  has  complied  with  the  law  warranting  such 
imprisonment. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  False  Imprisonment,  §§  74-79.] 

7.  Same  —  Defenses  —  Arrest   bt  Private 
Pf-ron— Instructions. 

Pen.  Code,  §  1633,  provides  that  a  private 
person  may  arrest  another  (1)  for  a  public  of- 
fense committed  or  attempted  in  his  presence  : 
(2)  when  the  person  has  committed  a  felony,  al- 
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though  not  In  his  presence;  (3)  when  a  felony 
has,  in  fact,  been  committed,  and  be  has  rea- 
sonable cause  for  believing  the  person  arrested 
to  have  committed  it.  Section  1643  provides 
that  a  private  person  who  has  arrested  another 
for  the  commission  of  a  public  offense  must 
without  unnecessary  delay  take  the  person  ar- 
rested before  a  magistrate  or  deliver  him  to  a 
peace  officer.  Held  that,  in  an  action  for  false 
imprisonment,  an  instruction  requested  by  de- 
fendant that  the  law  gives  a  private  person  the 
right  to  arrest  another  when  the  party  arrested 
haH  committed,  or  is  about  to  commit,  a  public 
offense  in  the  presence  of  the  party  arresting, 
and  that  if  the  jury  believed  that  plaintiff  bad 
taken  from  defendant  property  of  defendant,  and 
that  defendant  was  attempting  to  recover  it  from 
plaintiff  at  the  time  plaintiff  alleged  she  was 
restrained,  they  should  find  for  defendant  was 
properly  refused,  as  not  calling  the  jury's  at- 
tention to  all  the  facts  which  must  be  shown 
under  said  sections  1033  and  1043  in  order  to 
constitute  a  justification. 

Appeal  from  District  Court,  Silver  Bow 
County;  Geo.  M.  Bourquln,  Judge. 

Action  by  Lavlna  Kroeger  against  Charles 
S.  Passmore.  From  a  judgment  for  plaintiff, 
and  from  an  order  denying  defendant's  mo- 
tion for  new  trial,  he  appeals.  Affirmed. 

C.  M.  Parr,  for  appellant.  Matkel  &  Meyer, 
for  respondent. 

HOLLOWAY,  J.  This  Is  an  action  for 
damages  for  false  Imprisonment.  The  plain- 
tiff had  Judgment.  The  defendant  moved 
for  a  new  trial,  which  motion  was  denied  by 
the  trial  court  upon  condition  that  the  plain- 
tiff remit  $250  of  the  amount  of  the  verdict, 
which  was  done.  Defendant  thereupon  ap- 
pealed from  the  Judgment  and  from  the  order 
denying  him  a  new  trial. 

The  errors  assigned  by  the  appellant  are 
insufficiency  of  the  evidence  to  justify  the 
verdict,  the  refusal  of  the  trial  court  to 
grant  a  motion  for  a  nonsuit,  refusal  to  di- 
rect a  verdict  for  defendant,  and  refusal  of 
the  court  to  give  the  following  instruction: 
"The  court  instructs  the  jury  that  the  law  of 
this  state  gives  a  private  person  the  right 
to  arrest  another  when  the  party  arrested 
has  committed  or  is  about  to  commit  a  public 
offense  In  the  presence  of  the  party  arrest- 
ing ;  and  In  this  case,  if  you  believe  from  the 
evidence  that  plaintiff  had  taken  from  de- 
fendant property  of  defendant,  and  that  de- 
fendant was  attempting  to  recover  his  prop- 
erty from  plaintiff  at  the  time  plaintiff  alleges 
she  was  restrained,  then  your  verdict  must 
be  for  the  defendant."  In  1905  Henry  Kroeg- 
er and  Lavlna  Kroeger  owned  and  occupied 
certain  real  estate  in  Butte,  at  811  West 
Galena  street.  In  November  of  that  year 
Henry  Kroeger  listed  the  property  for  sale 
with  the  defendant,  a  real  estate  agent;  the 
selling  price  agreed  upon  at  that  time  being 
$0,000.  In  March,  1906,  Passmore  had  an 
offer  for  the  property  at  $5,750,  made  by 
Mrs.  Cora  L.  Lindsay.  He  thereupon  made 
what  he  understood  to  be  satisfactory  ar- 
rangements with  the  Kroegers  for  a  sale  of 
the  property  at  that  price,  $2,000  of  which 
was  to  be  paid  In  cash.   On  March  27,  1900, 


Henry  Kroeger  executed  a  deed  conveying 
the  property,  and  he  and  Mrs.  Lindsay  put 
the  deed  in  escrow  with  Passmore  as  deposi- 
tary, under  an  agreement  that  upon  the  fur- 
ther payment  by  Mrs.  Lindsay  of  the  sum 
of  $3,750  within  60  days,  with  interest  at 
8  per  cent  per  annum,  the  deed  was  to  be 
delivered  to  her.  The  parties  apparently  all 
understood  that  Mrs.  Kroeger  was  to  sign 
the  deed  and  escrow  agreement  and  on  March 
28th  Passmore  took  the  deed  and  agreement 
to  Mrs.  Kroeger  for  the  purpose  of  having 
her  execute  them.  Some  misunderstanding 
arose  as  to  the  amount  of  money  to  be  paid 
at  that  time,  and  consideration  of  the  matter 
went  over  until  the  following  day.  On  the 
afternoon  of  March  29th  Mr.  and  Mrs.  Kroeg- 
er went  to  Passmore's  office  by  appointment 
with  him.  As  to  what  occurred  there  at  that 
time  the  evidence  is  very  conflicting. 

The  jurors  were  the  exclusive  judges  of 
the  credibility  of  the  witnesses;  and.  by  the 
general  verdict  In  plaintiff's  favor,  they  in- 
dicated that  they  believed  the  version  pre- 
sented by  her  and  her  witnesses,  which  was 
to  the  effect:  That  she  and  her  husband  went 
Into  Passmore's  office,  which  was  in  the 
front  of  a  building  occupied  by  him;  the  en- 
trance to  the  office  being  through  a  narrow 
passageway  between  the  end  of  a  high  desk 
and  the  wall  of  the  building.  That  Mr.  and 
Mrs.  Kroeger  sat  down  In  the  office.  That 
Passmore  then  asked  Mrs.  Kroeger  if  she 
would  sign  the  deed,  to  which  she  replied, 
"Yes ;  If  you  have  the  check  for  me."  mean- 
lug  a  check  for  the  remaining  $3,759,  which 
amount  Mrs.  Kroeger  contends  was  to  be 
paid  at  that  time.  That  Passmore  handed 
Mrs.  Kroeger  the  deed.  That  she  read  it  and 
kept  it.  That  Passmore  requested  her  three 
or  four  times  to  return  the  deed  to  him,  and 
that  she  refused  to  do  so.  That,  after  read- 
ing the  deed,  she  told  Passmore  that  she 
knew  it  was  hers,  and  that  Passmore  then 
said,  "You  cannot  leave  this  office  until  you 
give  me  that,"  and  turned  to  his  brother,  say- 
ing, "John,  call  the  sheriff."  That  Passmore 
closed  the  door,  and  stood  In  the  passageway 
leading  Into  the  office.  That  Mrs.  Kroeger 
got  up  to  leave  the  office,  and  that  it  was 
then  that  Passmore  mode  the  remark  that 
she  could  not  leave  the  office  with  the  deed. 
That  she  was  detained  there  about  three- 
quarters  of  an  hour  from  the  time  she  got 
the  deed  until  her  attorney  arrived,  soon 
after  which  she  was  permitted  to  leave. 
That  during  the  time  she  was  detained  there 
there  were  many  persons  In  the  office  nnd 
others  about  the  building.  With  respect  to  the 
effect  of  the  detention  upon  the  plaintiff, 
she  testified:  "The  effect  of  all  this  was  to 
make  me  very  nervous.  I  was  sick  from 
the  shock  of  it.  You  might  know  what  effect 
it  had  on  me.  I  was  never  In  that  position 
liefore.  As  to  what  effect  it  had  on  me  when 
he  threatened  to  call  the  sheriff,  I  said.  'If 
you  call  the  sheriff,  you  must  call  a  carriage,' 
because  I  could  not  have  such  a  disgrace. 
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I  made  the  remark,  and  he  was  there,  and 
I  was  very  nervous.  I  was  very  much  hu- 
miliated and  disgraced.  I  felt  that  I  was 
disgraced.  After  that  I  did  not  leave  the 
bouse  for  nearly  a  week."  In  view  of  the 
evidence  Introduced  on  behalf  of  the  plaintiff, 
the  court  was  clearly  correct  In  denying  the 
motion  for  a  nonsuit,  and  also  the  motion 
for  an  Instructed  verdict;  for  "the  defend- 
ant's evidence,  though  contradictory  in  some 
particulars  of  that  put  In  by  the  plaintiff,  did 
not  make  out  a  case  so  clear  and  indisputable 
as  would  have  justified  the  court  In  giving 
the  peremptory  instruction  requested."  Lin- 
coln v.  Power,  151  U.  S.  430,  14  Rup.  Ct.  387, 
38  L.  Ed.  224 ;  Stephens  v.  Elliott,  36  Mont. 

 ,  92  Pac.  45. 

False  imprisonment  Is  treated  as  a  tort, 
and  also  as  a  crime.  The  definition  is  the 
same  in  either  case.  In  our  Code  it  is  de- 
fined as  "the  unlawful  violation  of  the  per- 
sonal liberty  of  another."  Pen.  Code,  §  420. 
It  has  been  held  that  the  liability  of  the 
wrongdoer  does  not  depend  primarily  upon 
his  mental  attitude.  10  Cyc.  319.  Neither 
malice  nor,  ordinarily,  want  of  probable 
cause,  is  an  element  of  the  right  to  recover. 
19  Cyc.  320.  "All  of  the  authorities  declare 
that  neither  malice  nor,  ordinarily,  want  of 
probable  cause  is  an  essential  element  of  the 
right  of  action.  If  the  imprisonment  is  law- 
ful, it  does  not  become  unlawful  because 
done  with  malicious  intent.  If  the  conduct 
is  unlawful,  neither  good  faith,  nor  provoca- 
tion, nor  ignorance  of  the  law  is  a  defense 
to  the  person  committing  the  wrong,  in  a 
civil,  as  distinguished  from  a  criminal,  pro- 
ceeding. The  normal  effect  of  malice  or  ab- 
sence of  malice  is  respectively  to  aggravate 
or  mitigate  the  damages."  And,  again,  it  is 
said:  "False  imprisonment  may  be  commit- 
ted by  words  alone,  or  by  acts  alone,  or  by 
both.  It  is  not  necessary  that  the  individual 
be  actually  confined  or  assaulted  or  even 
that  he  should  be  touched.  But  there  must 
be  personal  coercion  of  some  sort  exercised 
by  defendant  over  plaintiff  in  order  to  sub- 
ject the  former  to  liability."  19  Cyc.  323. 
In  Comer  v.  Knowles,  17  Kan.  440,  it  is  said : 
"False  Imprisonment  is  necessarily  a  wrong- 
ful Interference  with  the  personal  liberty  of 
an  individual.  The  wrong  may  be  committed 
by  words  alone,  or  by  acts  alone,  or  by  both, 
and  by  merely  operating  on  the  will  of  the 
Individual,  or  by  personal  violence,  or  by 
both.  It  Is  not  necessary  that  the  individual 
be  confined  within  a  prison,  or  within  walls ; 
or  that  he  be  assaulted,  or  even  touched.  It 
it  not  necessary  that  there  should  be  any  in- 
jury done  to  the  individual's  person,  or  to 
his  character  or  reputation.  Nor  is  it  nec- 
essary that  the  wrongful  act  be  committed 
with  malice,  or  111  will,  or  even  with  the 
slightest  wrongful  Intention.  Nor  is  it  nec- 
essary that  the  act  be  under  color  of  any 
legal  or  judicial  proceeding.  All  that  Is 
necessary  is  that  the  Individual  be  restrained 
of  bis  liberty  without  any  sufficient  legal 


cause  therefor,  and  by  words  or  acts  which 
he  fears  to  disregard."  Under  these  authori- 
ties it  is  apparent  that  the  evidence  is  suf- 
ficient to  support  a  verdict  in  favor  of  the 
plaintiff.  See,  also,  12  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  736,  and  cases  cited. 

But  it  is  said  that  the  evidence  is  not 
sufficient  to  sustain  a  verdict  or  Judgment  for 
$250.  The  trial  court  properly  called  the 
attention  of  the  jury  to  the  provisions  of 
section  4330  of  the  Civil  Code  as  to  the  meas- 
ure of  damages  In  a  case  of  this  character, 
and  after  a  careful  consideration  of  the  en- 
tire case  as  made,  and  upon  a  review  of  it  on 
motion  for  new  trial,  that  court  reduced  the 
amount  of  the  verdict  from  $500  to  $250,  and 
with  Its  determination  as  to  the  fairness  of 
the  amount  of  the  reduced  verdict  we  do  not 
feel  Inclined  to  interfere. 

Treating  false  imprisonment  as  a  tort,  as 
distinguished  from  a  crime,  the  only  defenses 
which  may  be  interposed  will  at  once  be 
suggested:  (1)  A  denial  of  the  Imprison- 
ment ;  and  (2)  a  justification  of  the  imprison- 
ment. Apparently  defendant  relied  upon 
both  of  these  defenses  So  far  as  the  ques- 
tion of  plaintiff's  imprisonment  is  concerned, 
the  answer  is  a  general  denial  of  the  allega- 
tions of  the  complaint;  and  the  evidence  of- 
fered on  behalf  of  the  defendant  is  ample, 
If  believed  by  the  jury,  to  make  out  this 
first  defense  completely.  But  by  the  general 
verdict  the  jury  manifested  Its  determination 
not  to  accept  as  the  facts  the  defendant's 
version  of  what  occurred  in  his  office  on 
March  29th;  and,  since  the  evidence  is  con- 
flicting, we  cannot  interfere,  as  It  is  sufficient 
to  have  justified  a  finding  for  either  party 
with  respect  to  that  particular  matter.  By 
offering  the  instruction  set  forth  above,  the 
defendant  evidenced  his  intention  to  rely 
upon  the  second  defense  as  well  as  the  first. 
But  the  instruction  is  erroneous,  and  was 
properly  refused.  It  falls  far  short  of  stat- 
ing the  rule  applicable  to  that  defense.  Un- 
der our  system  of  government  we  do  not  rec- 
ognize the  right  of  a  private  individual  to 
take  the  law  into  his  own  hands  to  redress 
his  grievances.  The  law  Itself  furnishes 
him  an  ample  remedy.  When  a  private  per- 
son, then,  seeks  to  justify  his  imprisonment 
of  another,  it  must  appear  that  he  has  com- 
plied with  the  law  which  warrants  such  im- 
prisonment. The  particular  provisions  of  the 
law  which  defendant  invokes  are  found  in 
section  1633  of  the  Penal  Code,  which  sec- 
tion reads  as  follows:  "A  private  person 
may  arrest  another:  (1)  For  a  public  offense 
committed  or  attempted  in  his  presence.  (2) 
When  the  person  arrested  has  committed  a 
felony,  although  not  In  his  presence.  (3) 
When  a  felony  has  In  fact  been  committed, 
and  he  has  reasonable  cause  for  believing  the 
person  arrested  to  have  committed  it."  But 
in  connection  with  this  section  there  must 
also  be  read  section  1648,  which  is  a  part  of 
the  same  chapter  of  the  Code,  relates  to  the 
same  subject-matter,  and  may  rightly  be 
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said  to  be  a  limitation  upon  the  provisions 
of  section  1633  above.  The  latter  section 
rends  as  follows :  "A  private  person  who 
has  arrested  another  for  the  commission  of 
a  public  offense  must,  without  unnecessary 
delay,  take  the  person  arrested  before  a 
magistrate,  or  deliver  him  to  a  peace  officer." 
Assuming,  then,  for  the  sake  of  this  argu- 
ment, everything  in  favor  of  the  defendant 
as  claimed  by  bis  counsel  with  respect  to  this 
defense,  it  appears  at  once  that  tbe  offered 
instruction  does  not  cover  the  ground,  in 
that  it  does  not  call  the  attention  of  the  jury 
to  all  of  the  facts  which  must  be  made  to 
appear  under  sections  1633  and  1643  above 
in  order  to  constitute  a  justification  of  tbe 
defendant. 

We  find  no  error  in  the  record.  The  Judg- 
ment and  order  are  affirmed. 
Affirmed. 


BRAXTLY,  C.  J.,  and  SMITH,  J.,  concur. 


MANUEL  v.  TURNER  et  al. 
•  Supreme  Court  of  Montana.   Feb.  13.  1008) 

1.  Judgment— Default—  Extent  ok  Relief. 

Under  Code  Civ.  Proc.  $  KHCl.  declaring 
that  the  relief  granted  to  plaintiff,  if  there  be  no 
answer,  cannot  exceed  that  demanded  in  the 
complaint,  and  also  under  the  stipulation  with 
plaintiff  of  defendants  T.  that  the  allegations  of 
th>  complaint  were  true,  that  said  defendants 
had  no  defense  and  would  file  no  answer,  and 
that  their  demurrer  to  the  complaint  might  be 
overruled,  their  default  might  be  entered,  and 
judgment  might  be  entered  against  them  in  ac- 
cordance with  the  prayer  of  the  complaint,  it 
is  error,  where  the  complaint  merely  sots  out 
mortgages  and  prays  their  foreclosure  against 
said  defendants,  for  the  decree,  after  providing 
for  sale  of  the  property  and  application  of  the 
proceeds  to  satisfaction  of  the  mortgages,  to 
provide  for  application  of  the  surplus  to  satis- 
faction of  judgments'  against  one  of  said  de- 
fendants, set  up  in  plaintiff's  replication  to  the 
subsequent  answer  of  another  defendant,  and 
alleged  to  be  owned  by  plaintiff  and  to  be  a 
lien  on  the  property. 

2.  Same— Pleadings  to  Sustain. 

A  judgment  for  plaintiff  for  affirmative  re- 
lief cannot  be  supported  on  allegations  which 
appear  in  the  replication  only. 

[Ed.  Note. — For  caves  in  noint,  see  Cent.  Dig. 
vol.  30.  Judgment,  §§  232-233.1 

3.  Dow  Kit —  Judgment  Against  Husband  — 
Extent  of. 

The  lien  on  property  of  a  judgment  against 
a  husband  is  subject  to  the  interest  of  his  wife, 
whether  arising  from  a  tenancy  in  common  with 
h*>r  1,-sband  or  out  of  her  right  of  dower. 

[Ed.  Note.— For  »i  noint,  see  Cent.  Dig. 

vol.  17,  Dower.  U  78.  79.] 

4.  Judgment — Default. 

Where  the  complaint  to  foreclose  a  mort- 
gage agninst  T.  states  that  the  other  defendants 
have  or  claim  interests  in  or  liens  on  the  prem- 
ises, as  judgment  or  attaching  creditors,  but 
that  their  interests  or  liens  are  subordinate  to 
plaintiff's  mortgage,  and  demands  that  the  prior- 
ity of  the  mortgage  lien  be  fixed  and  establish- 
ed, and  that  the  liens  of  such  other  defendants 
be  declared  inferior  to  them,  the  decree,  on  de- 
fault of  T..  may  adjust  the  rights  as  between 
plaintiff  and  such  other  defendants. 


Appeal  from  District  Court,  Jefferson 
County;  Lew  L.  Callaway,  Judge. 

Action  by  Josephine  Manuel,  administra- 
trix of  Moses  Manuel,  deceased,  against  Dima 
S.  A.  Turner  individually  and  as  administra- 
trix of  Davis  C.  Turner,  deceased,  and  others. 
From  the  decree,  defendant  Turner  appeals. 
Modified  and  affirmed. 

Galen  &  Mettler,  for  appellant  Word  & 
Word,  for  resiHjndeut 

BRAXTLY,  C.  J.  This  action  was  brought 
to  obtain  a  decree  foreclosing  three  several 
mortgages  upon  lauds  situate  in  Jefferson 
county  and  described  in  the  complaint,  which 
were  executed  by  Davis  C.  Turner  and  his 
wife,  Dima  S.  A.  Turner,  to  various  persons 
to  secure  the  payment  of  as  many  promissory 
notes,  each  one  bearing  the  same  date  as  tbe 
one  of  tbe  mortgages  Intended  to  secure  It. 
At  the  time  of  his  death  the  plaintiff's  intes- 
tate was  the  owner  of  all  of  these  notes  and 
mortgages.  The  second  and  third  of  the 
mortgages  cover  the  lands  described  in  tbe 
first,  as  well  as  others,  but  the  record  Is 
silent  as  to  what  were  the  several  interests 
of  these  defendants  in  any  of  them.  The 
date  of  the  third,  and  the  Junior,  mortgage, 
was  January  21,  1003.  The  other  two  were 
executed  some  years  prior  to  that  date.  Tbe 
complaint  contains  three  separate  counts, 
each  one  setting  forth  the  allegations  neces- 
sary to  warrant  foreclosure.  George  M.  Bour- 
quin  and  tbe  T.  C.  Power  Company  were 
made  defendants;  It  being  alleged  that  they 
each  claimed  some  Interest  iu  or  Hen  upon 
the  mortgaged  property  as  judgment  or  at- 
tachment creditors  or  otherwise,  but  that 
their  interests  were  subject  and  subsequent 
to  the  liens  of  plaintiff's  mortgages.  The 
prayer  demands  the  usual  decree  of  foreclo- 
sure as  against  the  Turners,  husband  and 
wife,  that  the  priority  of  plaintiff's  mortgage 
liens  over  those  of  George  M.  Bourquln  and 
the  T.  C.  Power  Company  be  fixed  and  estab- 
lished, that  the  property  be  sold  to  satisfy 
plaintiff's  mortgages,  and  that  the  plaintiff 
have  such  other  and  further  relief  as  to  the 
court  may  seem  just  and  equitable.  The  ac- 
tion was  brought  on  March  6,  1906.  After 
being  served  with  summons,  the  Turners  filed 
a  general  demurrer.  This  was  on  March 
21st.  Un  April  24th  they  entered  into  a  stip- 
ulation with  plaintiff,  in  which  it  was  agreed 
that  all  tbe  allegations  of  tbe  complaint  were 
true:  that  the  Turners  had  no  defense  and 
would  file  no  answer;  that  their  demurrer 
might  be  overruled;  that  their  default  might 
be  entered  on  or  after  July  11,  1906;  and 
that  at  any  time  after  that  date  judgment 
might  be  entered  against  them  in  accordance 
with  the  prayer  of  the  complaint,  unless  the 
amounts  due  on  the  several  promissory  notes 
had  been  paid.  Default  was  entered  against 
them  on  July  13th;  no  payment  having  been 
made.   In  tbe  meantime,  on  March  14th,  tbe 
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defendant  Bourquin  filed  his  answer,  admit- 
ting the  truth  of  the  allegations  of  the  com- 
plaint, and  alleging  that  he  was  the  owner 
of  a  Judgment  against  Davis  C.  Turner  which 
had  been  recovered  on  February  2,  1904,  and 
was  a  lien  upon  the  property  described  in  the 
complaint.  He  asked  that  the  surplus  re- 
maining after  the  satisfaction  of  plaintiff's 
mortgages  be  applied  to  the  satisfaction  of 
his  judgment  The  defendant  T.  C.  Power 
Company  filed  its  answer  on  April  18th.  It  is 
alleged  that  on  October  16,  1902,  it  brought 
its  action  against  Davis  C.  Turner  in  the 
district  court  of  Lewis  and  Clark  county;  that 
it  caused  an  attachment  to  be  issued  therein, 
directed  to  the  sheriff  of  Jefferson  county, 
and  to  be  levied  upon  all  the  lauds  described 
in  the  complaint;  that  thereafter  a  judgment 
was  given  and  made  in  said  action  in  its 
favor  for  $103.85;  and  that  thereafter  a 
transcript  of  said  judgment  was  filed  In  the 
office  of  the  clerk  of  the  district  court  of 
Jefferson  county,  and  thus  became  a  lien  up- 
on all  of  said  lands  from  the  date  of  the  levy 
of  the  attachment  paramount  to  plaintiff's 
lien  under  said  mortgages.  The  prayer  de- 
manded that  upon  final  decree  its  lien  be  ad- 
judged paramount  to  that  of  plaintiff,  and 
that  its  judgment  be  first  paid  out  of  the 
proceeds  of  the  sale  of  the  property. 

The  allegations  of  Bourquin's  answer  were 
not  controverted  by  any  one.  To  the  an- 
swer of  the  T.  C.  Power  Company  the  plain- 
tiff filed  a  replication,  in  which,  after  putting 
in  issue  many  of  the  material  allegations 
thereof,  it  is  alleged,  "as  separate  defenses, 
cross-complaints,  and  counterclaims,"  (1)  that 
on  February  6,  1901,  a  judgment  was  duly 
given  and  made  by  the  district  court  of  Lewis 
and  Clark  county  in  favor  of  the  Thomas 
Cruse  Savings  Bank,  a  corporation,  against 
the  defendant  Davis  C.  Turner  for  $010.05; 
that  thereafter  a  transcript  of  this  judgment 
was  filed  and  docketed  in  the  office  of  the 
clerk  of  the  district  court  of  Jefferson  coun- 
ty; that  said  judgment  thus  became  a  Hen 
upon  the  property  described  in  the  complaint; 
that  thereafter  Moses  Manuel,  plaintiff's  in- 
testate, became  the  owner  thereof  by  assign- 
ment; that  the  same  came  into  the  hands  of 
the  plaintiff  as  his  administratrix,  and  that  it 
remains  wholly  unpaid,  and  (2)  that  on  Sep- 
tember 22,  1902,  one  Arthur  J.  Craven  brought 
an  action  in  the  district  court  of  Lewis  and 
Clark  county  against  Daris  C.  Turner  and 
Dlma  S.  A.  Turner;  that  he  caused  an  attach- 
ment to  issue  therein,  directed  to  the  sheriff 
of  Jefferson  county,  and  to  be  levied  upou  the 
Interests  of  said  defendants  in  the  lauds  de- 
scribed in  the  complaint;  that  thereafter 
such  proceedings  were  had  In  the  cause  that 
on  November  8,  1902,  judgment  was  duly  giv- 
en and  made  therein  in  favor  of  said  Craven 
and  against  Davis  C.  Turner  for  $302.50; 
that  on  November  10,  1902,  a  transcript  of 
the  judgment  was  duly  filed  and  docketed  in 
the  office  of  the  clerk  of  the  district  court  of 


Jefferson  county;  that  thereafter  Moses  Manu- 
el, plaintiff's  intestate,  became  the  owner 
thereof  by  assignment  by  said  Craven;  that 
it  came  into  the  hands  of  plaintiff,  as  the  ad- 
ministratrix of  said  Manuel;  that  It  was 
wholly  unsatisfied;  and  that  both  judgments 
are  liens  upon  the  property  described  in  the 
complaint  paramount  to  the  judgment  Hen  of 
the  T.  C.  Power  Company.  The  prayer  de- 
mands judgment  in  accordance  with  the  pray- 
er of  the  complaint 

The  court  found  (1),  that  the  mortgage  set 
forth  in  the  first  count  of  the  complaint  was 
a  first  Hen  upon  all  the  lands  described  there- 
in; (2)  that  the  one  set  forth  in  the  second 
count  was  a  second  Hen  upon  the  same  lands 
and  a  first  Hen  upon  the  other  lands  describ- 
ed therein;  (3)  that  the  liens  of  the  Cruse 
Savings  Bank  and  the  Craven  judgments,  and 
also  of  the  T.  C.  Power  Company  judgment, 
followed  next  In  the  order  in  which  they  are 
here  enumerated;  (4)  that  plaintiff  was  en- 
titled to  have  satisfaction  of  her  third  mort- 
gage after  the  satisfaction  of  these  Judg- 
ments; and  (5)  that  the  lien  of  the  Bourquln 
Judgment  should  be  satisfied  out  of  any  sur- 
plus thereafter  remaining.  A  decree  was  en- 
tered directing  the  property  to  be  sold,  and 
the  proceeds,  after  the  payment  of  costs  in- 
cluding attorney's  fees  for  foreclosure,  be  ap- 
plied to  the  satisfaction  of  the  different  liens 
In  the  order  mentioned.  Pending  the  action, 
Davis  C.  Turner  died  Intestate,  and  Dlma  S. 
A.  Turner,  having  qualified  as  his  adminis- 
tratrix, was  substituted  as  defendant  in  his 
stead.  She  has  appealed  from  the  decree 
both  as  administratrix  and  In  her  own  right. 

As  heretofore  stated,  it  does  not  appear 
what  the  respective  Interests  of  Davis  C. 
Turner  and  Dima  S.  A.  Turner  were  at  the 
time  the  various  mortgages  were  executed  by 
them  and  the  judgments  against  Turner  were 
obtained.  It  is  a  matter  of  no  importance, 
however,  so  far  as  It  has  to  do  with  the  con- 
tention made  by  the  appellant.  If  It  be  as- 
sumed that  she  has  only  a  dower  Interest,  the 
decree  is  open  to  attack  on  some  of  the 
grounds  which  are  urged  against  it  by  the 
appellant.  As  to  the  Turners,  the  decree  was 
entered  by  default.  Under  the  stipulation  be- 
tween the  plaintiff  and  the  Turners,  It  should 
have  been  entered  In  accordance  with  tin* 
prayer  of  the  complaint.  This  should  have 
been  done  in  any  event,  for  the  statttte  ap- 
plicable (Code  Civ.  Proc.  §  1003)  declares: 
•The  relief  granted  to  the  plaintiff,  If  there 
be  no  answer,  cannot  exceed  that  which  he 
shall  have  demanded  in  his  complaint;  but 
in  any  other  case,  the  court  may  grant  him 
any  relief  consistent  with  the  case  made  by 
the  complaint  and  embraced  within  the  Is- 
sue." Now,  the  complaint  neither  in  Its  al- 
legations nor  in  the  prayer  contains  any  ref- 
rence  to  plaintiff's  two  Judgments.  For  this 
reason  the  court  could  grant  no  relief  with 
reference  to  them,  and.  so  far  as  It  did  un- 
dertake to  do  so,  the  decree  is  beyond  the 
purview  of  the  demand  made  in  the  corn- 
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plaint,  and  Is,  to  this  extent,  erroneous.  Nor 
Is  It  aided  In  the  least  by  the  fact  that  the 
Turners  stipulated  for  Its  entry.  Plaintiff 
was  bound  by  the  stipulation,  and  could  not 
demand  anything  further  than  was  contem- 
plated by  its  terms.  Indeed,  judging  from 
the  terms  in  which  It  Is  couched,  the  parties 
seem  to  have  had  In  mind  the  provisions  of 
the  statute.  In  any  event,  the  decree  could 
go  no  further,  in  the  extent  of  the  relief 
granted,  than  the  stipulation  provided. 
Again,  these  judgments  make  their  appear- 
ance In  the  case  in  plaintiff's  replication  to 
the  answer  of  the  defendant  T.  C.  Power 
Company.  This  being  so,  they  could  not  be 
made  the  basis  of  relief  against  the  Turners; 
for  the  replication  cannot  be  looked  to  to 
broaden  the  scope  of  the  complaint  or  aid  It 
in  any  way.  Nor  can  a  judgment  for  plain- 
tiff for  affirmative  relief  be  supported  upon 
allegations  which  appear  in  the  reply  only. 
Thornton  v.  Kaufman,  35  Mont.  181,  88  Pac. 
700;  0  Eucy.  PI.  &  Pr.  4451.  Further,  the  de- 
fendants could  not  anticipate  that  any  issue 
would  arise  in  the  case  between  the  plaintiff 
and  the  T.  C.  Power  Company  as  to  these 
judgments,  which  would  In  any  way  affect 
their  rights,  or  that  they  would  be  brought 
into  the  case  at  all.  Much  less  could  they 
have  anticipated  that  their  validity  as  liens 
against  the  interest  of  Dima  S.  A.  Turner 
would  be  declared  in  the  decree.  If  she  had 
the  title  to  the  land,  they  were  not  ileus  at 
all.  If  her  interest  was  only  her  right  of 
dower,  still  they  could  not  be  declared  valid 
liens  against  the  proi>erty  so  as  to  defeat  this 
right;  for,  though  so  far  as  the  mortgages 
were  concerned  she  had  waived  her  right  of 
dower,  the  lien  of  any  judgment  against  her 
husbaud  was  subject  to  her  claim  in  the  sur- 
plus remaining  after  the  mortgages  had  been 
satisfied.  Dahlman  v.  Dnhlmau,  28  Mont. 
373.  72  Pac.  748;  Civ.  Code,  §  228.  In  its 
consideration  of  the  case  the  court  should 
have  eliminated  those  judgments  altogether. 

The  decree  is  erroneous,  also,  in  directing 
the  satisfaction  of  the  T.  C.  Power  Company 
Judgment  out  of  the  proceeds  of  the  sale, 
without  regard  to  the  interest  of  the  wife. 
While  the  decree  correctly  declared  the  Hen 
of  this  Judgment  superior  to  the  Hen  of  the 
third  mortgage,  it  could  In  no  event  attach  as 
such  except  to  the  Interest  of  the  husband. 
It  did  not  attach  to  the  interest  of  the  wife, 
whether  such  interest  arose  out  of  the  own- 
ership of  the  whole  property  by  her  or  a  ten- 
ancy in  common  with  her  husband,  or  out  of 
her  right  of  dower.  The  same  may  be  said 
of  the  Hen  of  the  Bourquin  judgment  upon 
the  surplus  remaining  after  all  the  other 
liens  were  satisfied.  His  judgment  being 
against  Davis  C.  Turner  alone,  he  had  a  lien 
upon  his  Interest  only. 

It  Is  said  by  counsel  for  appellant  that 
since  these  latter  judgments  appear  in  the 
case,  not  from  allegations  In  the  complaint, 
but  in  the  answers  of  Bourquin  and  the  T.  C. 
Power  Company,  the  decree  to  erroneous  in 


declaring  their  status.  In  this  contention, 
however,  we  think  there  is  no  merit.  The 
complaint  states  in  terms  that  these  defend- 
ants have  or  claim  interests  in  or  Hens  upon 
the  premises  described  in  the  mortgages  or 
some  part  thereof,  as  judgment  or  attachment 
creditors,  but  that  their  respective  interests 
or  liens  are  subsequent  and  subordinate  to 
the  liens  of  plaintiff  s  mortgages.  The  prayer 
demands  that  the  priority  of  the  plaintiffs 
mortgage  Hens  be  fixed  and  established,  and 
that  the  Hens  of  these  defendants  be  declar- 
ed inferior  to  them.  It  is  apparent,  there- 
fore, that  under  the  statute  and  the  stipula- 
tion of  the  defendants  for  judgment  it  was 
fairly  within  the  contemplation  of  the  par- 
ties that  the  rights  as  between  the  plaintiff 
and  these  defendants  should  be  adjusted  In 
the  decree.  The  court  was  therefore  author- 
ized to  adjust  these  equities  and  decree  ac- 
cordingly. In  this  resi>ect  the  decree  is  not 
open  to  attack. 

For  the  reasons  heretofore  stated,  how- 
ever, the  cause  is  remanded  to  the  district 
court  with  directions  to  amend  the  decree  by 
eliminating  therefrom  any  mention  of  the 
judgments  belonging  to  the  plaintiff,  and,  fur- 
ther, to  so  modify  it  as  to  make  the  T.  C. 
Power  Company  and  the  Bourquin  judgments 
liens  upon  the  interest  of  Davis  C.  Turner 
only,  whatever  that  interest  may  be.  When 
so  amended  and  modified,  the  decree  will 
stand  affirmed. 

Modified  and  affirmed. 


HOLLO  WAY  and  SMITH,  JJ.,  concur. 


STEVENS  v.  TRAFTON. 
(Supreme  Court  of  Montana.    Feb.  13,  1008.) 

1.  Specific  Performance— Grounds  of  Rem- 
edy—Discretion of  Court. 

Whether  a  contract  will  be  specifically  en- 
forced is  a  matter  of  judicial  discretion,  b'lt 
it  must  l>e  a  sound,  legal  discretion,  and.  where 
tlip  testimony  furnishes  no  reasonable  ground* 
for  different  conclusions,  there  is  no  ground  for 
the  exercise  of  discretion. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  §§  17,  18.] 

2.  Same— Contracts  Enforceable  —  Statu- 
tory Provisions— Part  Performance  of 
Oral  Sale  of  Real  Estate. 

Under  Civ.  Code,  8  2342.  providing  that 
failure  to  embody  an  agreement  for  the  sale  of 
real  property  in  writing  does  not  abridge  the 
power  of  a  court  to  compel  the  specific  perform- 
ance of  any  agreement  for  the  sale  of  real  prop- 
erty, in  case  of  part  performance  thereof,  where 
it  appeared  that  the  terms  of  an  oral  agreement 
for  the  sale  of  real  property  were  fully  per- 
formed on  plaintiff's  part,  and  that  defendant 
had  put  him  in  actual  possession  of  the  prem- 
ises upon  which  he  had  erected  substantial  im- 
provements, the  court  had  the  power  to  decree 
specific  performance  of  the  contract 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance.  §§  128-133J 

3.  Same— Evidence— Sufficiency. 

In  an  action  for  the  specific  performance 
of  an  oral  agreement  to  sell  real  estate,  plaintiff 
testified  that  by  the  terms  of  the  agreement  he 
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agreed  to  buy  a  certain  lot  of  defendant  for 
$100.  and  nlso  to  buy  from  defendant  the  lum- 
ber for  the  erection  of  a  house  thereon ;  that 
he  was  to  pay  defendant  $50  cash,  $50  in  three 
months,  and  the  balance  whatever  it  might  be 
in  six  months,  which  included  the  price  of  the 
lumber  to  be  purchased;  and  that  defendant 
agreed  that  when  these  payments  were  made 
he  would  make  a  warranty  deed  of  the  lot  to 
plaintiff.  lie  further  testified  that  he  offered 
to  make  the  $50  payments  to  defendant,  but 
defendant  told  him  to  pay  it  to  S.,  and  that  8. 
gave  him  receipts  for  the  two  $50  payments,  the 
first  of  which  recited  that  another  $50  was  to 
be  paid  in  three  months  and  the  balance  in 
six  months,  at  which  time  a  warranty  deed  was 
to  be  given  plaintiff,  and  the  second  receipt  re- 
cited that  the  $50  was  "part  payment  on  lot." 
He  also  testified  to  the  subsequent  payment  for 
the  lumber  some  15  months  after  the  date  of 
the  contract  and  original  payment.  Held,  that 
plaintiff  was  entitled  to  a  decree  for  specific 
performance. 

4.  Same— Proceedings  —  Effect  of  General 
Denial— Time  as  Essence  of  O \- tract— 
Statutory  Provisions. 

In  view  of  Civ.  Code,  §  222..,,  providing 
that  time  is  not  of  the  essence  of  a  contract 
unless  expressly  so  provided,  and  section  2027, 
providing  that,  where  delay  in  performance  is 
capable  of  exact  and  entire  compensation,  and 
time  is  not  expressly  declared  to  be  the  essence 
of  the  obligation,  an  offer  of  performance,  ac- 
companied with  an  offer  of  such  compensation, 
may  be  made  at  any  time  after  it  is  due,  time 
was  not  the  essence  of  the  contract,  and  plain- 
tiff was  not  without  equitable  rights.  Hence  a 
mere  general  denial  by  defendant  unsupported 
by  any  proofs  in  opposition  to  plaintiffs  tes- 
timony did  not  entitle  defendant  to  judgment, 
for  in  any  event  the  court  was  entitled  to 
know  defendant's  version  of  the  contract  to  de- 
termine the  facts  necessary  to  a  full  perform- 
ance by  plaintiff  before  refusing  the  relief  to 
which  his  showing  entitled  him. 

5.  Equity— Hearing— Nonsuit. 

Strictly  speaking,  there  is  no  such  thing 
as  a  motion  for  a  nonsuit  in  equitable  proceed- 
ings under  our  present  practice. 

6.  Appeal— Reversal— NoNSurr  —  Effect  in 
Law  Actions— Result  in  Case  of  Error. 

The  effect  of  granting  a  nonsuit  in  an  ac- 
tion at  law  is  to  declare  that  the  evidence  is 
insufficient  to  warrant  a  verdict  for  plaintiff 
under  any  circumstances.  Hence  the  judgment 
would  be  reversed  on  appeal,  if  there  was  any 
evidence  justifying  a  verdict  for  plaintiff. 

7.  Same  — Rev  tEW  — Discretion  of  Court- 
Nonsuit. 

In  an  action  for  specific  performance  of  a 
contract,  if  plaintiff  is  not  entitled  to  relief  as 
of  right,  then  upon  a  motion  for  nonsuit  at  the 
close  of  plaintiff's  testimony  it  is  the  trial 
court's  duty  to  adjudicate  the  issues  between  the 
parties,  and  the  court  may  exercise  a  legal  dis- 
cretion in  giving  or  withholding  relief.  Hence 
the  effect  of  nonsuit  would  not  be  to  determine 
that  plaintiff  was  not  entitled  to  relief  in  any 
view  of  the  evidence,  but  that  the  court  in  the 
exercise  of  its  discretion  withheld  relief  in  that 
particular  case,  and  its  action  would  not  be 
disturbed  unless  there  was  an  abuse  of  discre- 
tion. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  384G.] 

8.  Courts— Procedure  — Right  of  Legisla- 
ture to  Fix. 

The  Legislature  has  power  to  establish  by 
regulations  the  procedure  in  civil  and  criminal 
cases  so  far  as  it  does  not  amount  to  a  denial 
of  justice,  and  it  has  power  to  declare  by  law 
what  shall  be  the  practice  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  13,  Courts,  S§  274-281.] 


9.  Appeal— Disposition  of  Cause— Nonjury 
Questions— Statutory  Provisions. 

Laws  1903  (2d  Ex.  Seas.)  p.  7,  provides 
that  the  Supreme  Court  may  affirm,  reverse,  or 
modify  any  judgment  or  order  appealed  from, 
and  may  direct  the  proper  judgment  or  order 
to  be  entered,  or  direct  a  new  trial  or  farther 
proceedings  to  be  had ;  that  in  equity  cases,  and 
in  matters  and  proceedings  of  an  equitable  na- 
ture, the  Supreme  Court  shall  review  and  deter- 
mine all  questions  of  fact  arising  upon  the  evi- 
dence in  the  record  as  well  as  questions  of  law. 
unless  for  good  cause  a  new  trial  or  the  taking 
of  further  evidence  in  the  court  below  is  or- 
dered. Held,  that  the  nurpose  of  the  Legisla- 
ture was  to  expedite  final  judgment  in  cases 
where  the  parties  were  not  entitled  to  trial  by 
jury,  and  to  put  an  end  to  litigation  and  avoid 
the  necessity  of  new  trials. 

10.  Same— Review— Scope  —  Ruling  on  Mo- 
tion for  Judgment  on  Plaintiff's  Testi- 
mony. 

The  object  of  the  law  in  providing  that  the 
court  on  appeal  should  determine  equity  cases 
on  the  merits,  unless  for  good  cause  a  new  trial 
or  the  taking  of  further  evidence  is  ordered, 
was  that  the  Supreme  Court  might  enter  final 
judgment.  Hence  it  is  the  duty  of  parties  to 
an  action  in  equity  to  introduce  all  of  their  tes- 
timony in  order  that  the  Supreme  Court  may 
carry  out  the  intent  of  the  Legislature ;  and.  if 
a  defendant  moves  for  judgment  at  the  conclu- 
sion of  plaintiffs  testimony,  it  will  be  construed 
as  a  declaration  that,  if  his  motion  is  granted, 
he  elects  to  stand  upon  the  case  presented  by 
the  plaintiff. 

11.  Same— Equity  Cases  —  Reversal  —  New 
Trials— Grounds. 

In  view  of  Laws  1903  (2d  Ex.  Seas.)  p.  7. 
requiring  the  Supreme  Court  to  determine  all 
questions  of  fact  arising  upon  the  evidence  in 
the  record  in  equity  cases,  unless  for  good 
cause  a  new  trial  or  the  taking  of  further  evi- 
dence in  the  court  below  is  ordered,  a  new  trial 
will  not  be  granted  in  equity  cases  except  for 
good  cause  appearing  in  the  record ;  and  hence, 
where  an  equity  case  is  reviewed  on  a  judg- 
ment of  nonsuit,  the  mere  failure  of  defendant 
to  introduce  testimony  will  not  entitle  him  to  a 
new  trial. 

Appeal  from  District  Court,  Valley  County; 
Jno.  W.  Tat  tan,  Judge. 

Action  by  C.  H.  Stevens  against  R.  M. 
Trafton  for  specific  performance  of  an  agree- 
ment to  convey  laud.  From  a  Judgment  for 
defendant,  plaintiff  appeals.  Reversed  and 
remanded. 

T.  E.  Cratcher,  for  appellant  Hurd  & 
Lewis,  for  respondent. 

SMITH,  J.  In  the  district  court  of  Valley 
county  the  plaintiff  filed  his  complaint,  where- 
in he  alleged:  "(1)  That  on  the  21st  day  of 
July,  1903,  he  made  a  certain  agreement  with 
defendant  whereby  defendant  agreed  to  sell, 
and  plaintiff  agreed  to  buy  of  defendant,  the 
east  half  of  lot  3  In  block  6  of  the  Trafton 
addition  to  Malta,  In  the  county  of  Valley, 
state  of  Montana,  for  which  he  agreed  to  pay 
defendant  the  sum  of  $100,  and  at  the  same 
time  plaintiff  agreed  to  buy  from  defendant 
certain  lumber  which  he  would  need  for  build- 
ing a  house  on  said  lot.  By  the  terms  of  said 
agreement  plaintiff  was  to  pay  defendant  $50 
cash,  $50  In  three  months,  and  the  balance, 
whatever  It  might  be,  In  six  months,  which 
included  the  price  of  the  lumber  to  be  pur- 
chased, and  when  these  payments  were  made 


Digitized  by 


Google 


812 


83  PACIFIC 


REPORTER. 


Olont. 


defendant  agreed  to  make  to  plaintiff  a  war- 
ranty deed  to  said  east  half  of  said  lot.  (2) 
That  in  pursuance  of  said  agreement  plaintiff 
paid  defendant  $50  cash  on  said  21st  day  of 
July,  1903,  and  was  placed  in  possession  of 
said  east  half  of  said  lot  by  defendant,  and 
proceeded  to  and  did  buy  lumber  from  de- 
fendant and  erected  a  house  on  said  east  half 
of  said  lot.  That  on  the  20th  day  of  October, 
1003,  be  paid  defendant  the  sum  of  $50  in 
accordance  with  the  terms  of  said  agreement, 
and  on  the  31st  day  of  October,  1904,  he 
paid  defendant  the  sum  of  $101.78,  the  bal- 
ance due  under  the  terms  of  said  agreement, 
and  tbus  complied  fully  with  his  part  of  the 
agreement.  (3)  That  on  the  31st  day  of  Oc- 
tober, 1904.  plaintiff  made  a  written  demand 
on  said  defendant  to  make  and  execute  to 
him  a  warranty  deed  to  said  east  half  of  said 
lot.  which  said  deed  defendant  refused  and 
still  refuses  to  make,  execute,  and  deliver  to 
this  phuntiff,  notwithstanding  plaintiff  has 
performed  all  his  part  of  said  agreemeut. 
Wherefore  he  prays  judgment  that  said  de- 
fendant be  decreed  and  compelled  to  make, 
execute,  and  deliver  to  this  plaintiff  in  a  rea- 
sonable time,  to  be  fixed  by  the  court,  a  war- 
ranty deed  to  the  east  half  of  lot  3  in  block 
6  of  Trafton's  addition  to  Malta,  and  that 
this  honorable  court  appoint  a  commissioner 
to  make  such  conveyance  in  default  of  one 
being  made  by  defendant  in  the  time  fixed 
by  the  court,  and  for  his  costs  herein."  De- 
fendant filed  a  general  demurrer  to  the  com- 
plaint, but  afterwards  withdrew  the  same 
and  filed  an  answer,  wherein  he  denied  each 
and  ever?'  allegation  thereof.  Plaintiff  was 
the  only  witness  In  his  own  behalf.  After 
testifying  to  the  contract  for  the  sale  of  the 
lot,  as  alleged  in  his  complaint,  he  continued 
as  follows:  "Mr.  Traftou  paced  the  lot  off, 
indicating  the  northeast  and  northwest  cor- 
ners, scratching  in  the  dirt,  and  said:  'This 
Is  the  parcel.'  We  then  went  to  the  bank, 
and  I  paid  him  $50  cash.  He  called  In  Mr. 
Smith  from  another  part  of  the  bank,  and 
Mild.  'Smith,  Stevens  has  purchased  the  east 
half  of  this  lot,'  putting  his  finger  down  on 
the  plat  which  he  held  In  his  hand.  'Mark  it 
sold.  He  is  to  pay  $100.  The  conditions  are 
that  he  is  to  pay  $50  down,  and  $50  in  three 
months.  You  take  the  money  and  give  him  a 
receipt.'  Mr.  Traftou  then  withdrew,  and 
Mr.  Smith  went  into  another  part  of  the 
bank,  and  came  back  and  gave  me  a  receipt, 
reading  as  follows:  'Malta,  Montana,  July 
21,  1903.  Received  of  C.  H.  Stevens  the  sum 
of  fifty  dollars  ($50.00)  being  part  payment 
on  the  east  half  of  lot  3,  block  6,  of  Trafton's 
addition  to  Malta,  Montana;  another  fifty 
dollars  ($50.00)  to  be  paid  in  three  months, 
and  the  balance  In  six  months,  at  which  time 
a  warranty  deed  is  to  be  given  the  said 
Stevens.  R.  M.  Trafton,  per  Smith.'  I  paid 
the  second  $50  on  October  20,  1903.  I  have 
the  receipt  signed  by  E.  Smith,  as  follows: 
'$50.00.  October  20,  1903.  Received  of  C.  H. 
Smith  fifty  dollars,  part  payment  on  lot  E. 


Smith.'  I  offered  to  pay  the  money  to  Mr. 
Trafton,  but  he  sent  me  to  Smith.  I  made 
this  payment  to  Mr.  Smith  by  direction  of 
Mr.  Trafton.  Mr.  Trafton  told  me  to  go  and 
pay  Smith.  •  •  *  He  said  to  pay  it  to 
Smith,  which  I  did,  and  took  a  receipt.  *  *  * 
After  having  paid  everything,  I  made  a  de- 
mand on  Mr.  Trafton  lor  a  deed  in  person, 
and  by  registered  letter.  I  was  at  his  store, 
and  I  told  him  I  wanted  a  deed  to  this  lot 
that  I  had  contracted  for,  the  east  half  of 
lot  3,  block  6.  He  said:  'You  will  get  your 
deed  when  you  pay  for  it.'  I  said:  'Every- 
thing is  paid  for.'  Then  he  said:  'Who  did 
you  pay?'  I  said  I  paid  Smith.  He  said: 
'Go  to  Smith  for  your  deed.'  I  went  to  Smith 
and  he  sent  me  back  to  Trafton,  and  then  I 
served  written  notice,  through  the  post  office, 
on  Mr.  Trafton,  demanding  a  warranty  devd 
for  the  property.  I  never  received  any  re- 
ply to  that  written  notice.  Smith  is  out  of 
the  country,  and  has  been  for  a  long  time.  I 
paid  for  the  lot  In  full  according  to  Mr. 
Trafton's  directions.  I  put  a  frame  building, 
12x18  feet,  10  feet  high,  on  the  lot.  I  have 
remained  in  possession  ever  since  I  purchas- 
ed the  lot,  and  I  am  in  possession  now.  The 
contract  I  had  with  Mr.  Trafton  was  a  verbal 
contract.  *  •  •  I  have  no  written  agree- 
ment concerning  this  lot.  *  *  *  My  recol- 
lection is  clear  as  to  the  terms  of  this  oral 
agreement.  *  *  *  As  Mr.  Trafton  went 
out  of  the  bank  he  said:  'So  far  as  the  lum- 
ber is  concerned,  you  can  pay  that  at  the 
bank.'  *  *  *  I  handed  the  $50  to  Traftou, 
and  he  passed  It  on  to  Smith.  *  *  *  The 
next  conversation  I  had  as  to  title  on  pay- 
ment was  on  the  20th  of  October,  1903.  when 
I  started  from  the  office  which  I  had  built 
on  the  lot  down  to  his  store  to  pay  him  the 
remaining  $50,  and  I  met  him  on  the  street 
and  told  him  I  was  going  down  to  pay  him 
the  other  $50  on  my  lot.  He  said:  'I  am 
busy.  Go  in  and  pay  Smith.'  He  went  on. 
and  I  went  in  and  paid  it  to  Smith.  •  *  * 
Then  It  ran  along  until  the  day  I  paid  my 
lumber  bill,  which  was  the  31st  day  of  Oc- 
tober, 1904.  The  reason  why  I  didn't  demand 
a  deed  when  I  paid  the  $50  iu  1903  was  !>e- 
cause  I  had  a  lumber  bill  for  about  $90  on 
that  lot,  due  to  Trafton,  and  I  hadn't  any 
idea  that  he  would  give  me  a  deed  until  I 
had  paid  it.  I  did  not  ask  him  at  that 
time,  or  make  any  demand.  I  wnlted  for 
about  a  year  before  I  made  a  demand.  I 
saw  Trafton  off  and  on  about  every  day  dur- 
ing that  time.  On  the  31st  day  of  October, 
1904,  I  did  make  a  demand  on  Mr.  Traftou. 
and  he  told  ine  to  go  to  Smith  for  the  deed. 
I  went  to  Smith,  and  I  did  not  get  my  deed. 
Mr.  Smith  simply  grinned  and  said:  'You 
better  go  back  to  Trafton.'  I  did  not  go  back 
to  Trafton,  but  wrote  out  a  demand  on  him 
and  sent  it  by  registered  letter.  That  de- 
mand reads  as  follows:  'Malta,  Montana. 
October  31,  1904.  R.  M.  Trafton,  City— Sir: 
I  hereby  demand  of  you  a  warranty  deed  to 
the  east  half  of  lot  3,  block  6,  Trafton's  ad- 
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dition  to  Malta,  as  per  our  agreement  of  July 
21,  1903,  and  If  the  same  Is  not  delivered 
within  six  days  from  date,  I  shall  begin  pro- 
ceedings against  you  to  recover  the  same,  and 
such  damages  as  the  law  allows.  C.  H.  Ste- 
vens.' "  The  record  recites  that  at  the  con- 
clusion of  this  testimony  "the  defendant  mov- 
ed for  a  nonsuit,  upon  the  ground  that,  under 
the  proof,  no  decree  for  specific  performance 
could  be  awarded."  The  district  court  grant- 
ed the  motion,  entered  a  Judgment  for  the 
defendant,  and  plaintiff  appeals  therefrom. 

Appellant  contends  that  the  court  erred  in 
granting  the  so-called  motion  for  a  nonsuit, 
for  the  reason  that  the  testimony  tended  to 
prove  all  the  material  allegations  of  the  com- 
plaint. The  respondent,  on  the  other  hand, 
argues  that  specific  performance  of  a  con- 
tract Is  never  demandable  as  a  matter  of 
right,  but  relief  should  be  granted  or  with- 
held in  the  discretion  of  the  trial  court,  and 
in  this  case  the  court  below  having  withheld 
relief  to  plaintiff  on  bis  own  showing,  and 
the  evidence  furnishing  grounds  for  different 
inferences,  the  finding  of  the  lower  court  there- 
on should  not  be  disturbed.  It  is  well  set- 
tled that  whether  or  not  a  contract  will  be 
specifically  enforced  is  a  matter  of  Judicial 
discretion.  26  Am.  &  Eng.  Ency.  Law  (2d 
Ed.)  62.  But  It  must  be  a  sound,  legal  dis- 
cretion. Dewey  v.  Spring  "Valley  Land  Co., 
OS  Wis.  83,  73  N.  W.  563.  And,  assuming 
that  the  respondent  Is  correct  in  his  conclu- 
sion, we  think  be  is  wrong  in  his  premises. 
As  we  read  the  testimony,  it  furnishes  no 
reasonable  grounds  for  different  conclusions, 
and  therefore  no  grounds  for  the  exercise  of 
discretion.  Plaintiff  testified  that  the  pur- 
chase price  of  the  lot  was  $100,  all  of  which 
had  been  paid.  Had  no  written  receipts  been 
received  In  evidence,  plaintiff's  case  would 
have  embodied  no  uncertainty  whatever.  The 
parties,  the  subject-matter,  and  the  terms  of 
and  circumstances  surrounding  the  making 
of  the  contract  were  all  clearly  and  definitely 
stated.  According  to  the  evidence  given  by 
tbe  plaintiff,  the  terms  of  the  agreement 
were  not  merely  partly  but  fully  performed 
on  hi*  part,  and.  In  addition  to  tbat.  the 
defendant  had  put  the  plaintiff  Into  actual 
possession  of  the  premises,  upon  which  he 
had  erected  substantial  improvements.  Un- 
der these  circumstances  the  court  had  the 
power  to  decree  specific  performance  of  the 
contract,  by  virtue  of  section  2342  of  the 
Civil  Code,  which  reads  as  follows:  "Sec. 
2342.  No  agreement  for  the  sale  of  real 
property,  or  of  any  interest  therein.  Is  valid 
unless  the  same,  or  some  note  or  memoran- 
dum thereof,  be  in  writing,  and  subscribed 
by  the  party  to  be  charged,  or  his  agent, 
thereunto  authorized,  in  writing;  but  this 
does  not  abridge  the  power  of  any  court  to 
compel  tbe  specific  performance  of  any  agree- 
ment for  the  sale  of  real  property  in  case 
of  part  performance  thereof."  See,  also, 
Wolke  v.  Fleming,  103  bid.  105,  2  N.  E.  325, 
53  Am.  Rep.  495. 


But  it  is  argued  that  because  the  two  re- 
ceipts produced  by  the  plaintiff  recite,  re- 
spectively, "and  the  balance  In  six  months, 
at  which  time  a  warranty  deed  is  to  be  giv- 
en," and  "part  payment  on  lot,"  an  element 
of  uncertainty  was  injected  into  the  case  that 
authorized  the  court  in  disregarding  the  posi- 
tive oral  testimony  of  the  plaintiff.  But  let 
us  remember  that  the  plaintiff  testified  that 
there  was  also  a  lumber  bill  between  the  par- 
ties, that  the  sale  of  the  lot  and  agreement  to 
purchase  lumber  were  parts  of  one  transac- 
tion, and  that  defendant  had  instructed  hhn 
to  pay  the  lumber  money  Into  the  bank,  as 
well  as  the  $50  remaining  due  on  the  lot.  It 
Is  true  that  plaintiff  did  not  attempt  to  ex- 
plain the  reason  for  this  phraseology  of  the 
receipts,  or  to  account  for  the  employment 
of  the  words  quoted.  Singularly  enough  he 
was  not  asked  to  do  so  by  counsel  for  either 
party.  But  we  do  not  think  that  this  fact 
alone  would  warrant  a  court  of  equity  in 
disregarding  his  positive  testimony  as  to  the 
terms  of  the  sale.  We  feel  that  in  equity  and 
good  conscience  he  was  entitled  to  a  decree 
as  prayed  for  upon  the  showing  made  by  him. 

The  general  denial  made  by  the  defendant 
gave  the  court  no  intimation  of  the  nature  of 
the  defense.  It  Is  true  that  defendant  was 
entitled  to  file  such  a  pleading,  but  whether 
It  concealed  a  valid  defense  or  an  absolutely 
unconscionable  one  the  court  had  no  way  of 
knowing.  The  receipts  were  written  by  the 
defendant's  agent  We  think  the  court  should 
have  taken  these  matters  into  consideration 
in  passing  upon  defendant's  motion,  especial- 
ly in  view  of  the  fact  that,  unless  the  defend- 
ant can  be  compelled  In  this  action  to  dis- 
close his  version  of  the  agreement,  the  plain- 
tiff may  never  be  able  to  perform  his  part, 
although  there  may  be  but  a  small  sum  be- 
tween them.  We  cannot  say  that  time  was 
of  the  essence  of  this  agreement.  Civ.  Code, 
§§  2223,  2027. 

The  difficulty  we  encounter  in  this  case  re- 
lates to  the  disposition  we  shall  make  of  It 
upon  reversal  of  the  Judgment.  Strictly 
speaking,  there  is,  in  our  present  practice,  no 
such  thing  as  a  motion  for  a  nonsuit  In  an 
equitable  proceeding.  The  effect  of  granting 
a  nonsuit  in  an  action  at  law  is  to  declare, 
on  the  part  of  the  court,  that  the  evidence  is 
not  sufficient  In  law  to  warrant  the  jury  In 
finding,  under  any  circumstances,  a  verdict 
for  the  plaintiff.  If  it  be  true  that  In  an  ac- 
tion to  enforce  specific  performance  of  a  eon- 
tract  the  plaintiff  is  not  entitled  to  relief  as 
of  right,  then  upon  a  motion  for  a  nonsuit, 
such  as  was  interposed  in  this  case,  it  be- 
comes the  duty  of  the  trial  court  to  adjudi- 
cate the  issues  between  the  parties,  and  in  so 
doing  the  court  may  exercise  a  legal  discre- 
tion in  giving  or  withholding  relief.  Such 
being  the  case,  the  effect  of  the  nonsuit 
would  not  be  to  determine  that  the  plaintiff 
was  not  entitled  to  relief  In  any  view  of  the 
evidence,  but  that  the  court  in  the  exercise 
of  its  discretion  had  withheld  relief  in  the 
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particular  case.  In  the  one  case  the  action 
of  the  trial  court  would  be  reversed  if  there 
was  any  evidence  Justifying  a  verdict  for 
the  plaintiff,  and  in  the  other  the  action  of 
the  court  would  not  be  disturbed  unless  there 
was  an  abuse  of  discretion. 

The  Legislature  of  1903  (Laws  1903  [2d  Ex. 
Sess.]  p.  7)  enacted  into  law  the  following 
practice  provision:  "The  Supreme  Court 
may  affirm,  reverse,  or  modify  any  judg- 
ment or  order  appealed  from,  and  may  direct 
the  proper  judgment  or  order  to  be  entered, 
or  direct  a  new  trial  or  further  proceedings 
to  be  had.  •  *  *  In  equity  cases,  and  in 
matters  and  proceedings  of  an  equitable  na- 
ture, the  Supreme  Court  shall  review  all 
questions  of  fact  arising  upon  the  evidence 
presented  in  the  record,  whether  the  same  be 
presented  by  specifications  of  particulars  in 
which  the  evidence  is  alleged  to  be  Insuffi- 
cient or  not,  and  determine  the  same,  as  well 
as  questions  of  law,  unless,  for  good  cause, 
a  new  trial  or  the  taking  of  further  evidence 
in  the  court  below  be  ordered."  The  Legis- 
lature has  power  by  regulations  to  establish 
the  procedure  In  civil  and  criminal  cases,  so 
far  as  such  procedure  does  not  amount  to  a 
denial  of  justice,  and  has  power  to  declare 
by  law  whfit  shall  be  the  practice  on  appeal. 
Jordan  v.  Andrus,  26  Mont.  37.  69  Pac.  118. 
The  evident  purpose  of  the  Legislature  in 
passing  the  law  above  quoted  was  undoubted- 
ly to  expedite  the  entry  of  final  judgment  in 
cases  where  the  parties  were  not  entitled  to 
trial  by  Jury;  to  put  an  end  to  litigation  and 
avoid  the  necessity  of  new  trials  involving  ex- 
pense and  the  contingencies  incident  to  delay. 
These  regulations  seem  reasonable  and  salu- 
tary. To  the  end,  therefore,  that  this  court 
might  enter  final  judgment  in  these  equity 
causes.  It  is  provided  that  the  court  shall,  on 
appeal,  determine  the  same  on  the  merits,  un- 
less for  good  cause  a  new  trial  or  the  taking 
of  further  evidence  is  ordered. 

It  is  the  duty  of  parties  to  an  action  in 
equity  to  introduce  all  of  their  testimony  so 
that  this  court  may  carry  out  the  intent  of 
the  Legislature.  If  the  defendant  moves  for 
judgment,  at  the  conclusion  of  plaintiff's  tes- 
timony, it  will  be  construed  hereafter  as  a 
declaration  on  his  part  that.  If  his  motion  be 
granted,  he  elects  to  stand  upon  the  case  pre- 
sented by  the  plaintiff.  In  this  case  the  de- 
fendant may  perhaps  have  been  misled  by 
the  practice  heretofore  pursued  into  thinking 
that  In  the  event  of  reversal  he  would  get  a 
new  trial  as  of  right.  We  feel,  therefore, 
that  iu  this  particular  case  that  may  be  suf- 
ficient cause  for  ordering  a  new  trial.  But 
in  future  we  shall  not  grant  new  trials  In 
equity  cases,  except  for  good  cause  appear- 
ing in  the  record. 

The  judgment  of  the  court  below  is  revers- 
ed, nnd  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 

HRANTLY,  C.  J.,  and  HOLLOW  AY,  J., 
concur. 


STATE  v.  DE  LEA. 
(Supreme  Court  of  Montana.    Feb.  13,  1908.) 

1.  Criminal  Law  —  Prelim  in  art  Proceed- 
ings—Waiver of  Errors— List  of  Wit- 
nesses. 

In  a  criminal  prosecution,  failure  to  cause 
defendant  to  be  served  at  arraignment  with  a 
copy  of  the  indorsements  upon  the  information 
including  the  list  of  witnesses  is  waived  where 
defendant  by  counsel  asked  for  and  obtained 
time  to  plead,  and  afterwards,  without  objec- 
tion, pleaded  to  the  information. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  2116.  2117.] 

2.  Same— Review  —  Errors  Affecting  Sub- 
stantial Rights. 

In  a  criminal  prosecution,  minutes  of  the 
trial  court  which,  after  showing  that  the  jury 
were  present  while  the  case  was  being  tried, 
recite  that  the  jury  retired  in  charge  of  a  bail- 
iff, and  later  returned  into  open  court  and  sub- 
mitted their  verdict,  which  verdict  was  filed  and 
read  in  open  court  and  in  the  presence  of  the 
jury.  who.  being  asked,  state  that  such  is  their 
verdict,  while  defective  in  not  showing  that  the 
names  of  the  jury  were  called  by  the  clerk 
when  brought  into  court  as  required  by  sec- 
tion 2142  of  the  Penal  Code,  cannot  be  con- 
strued not  to  show  the  presence  of  the  entire 
jury  at  the  rendition  of  the  verdict,  and.  if 
they  were  so  present,  the  failure  to  call  their 
names  is  not  prejudicial  error  under  sections 
2320  and  2600.  providing  that  the  appellate 
court  will  not  notice  errors  not  affecting  the 
substantial  rights  of  the  parties. 

3.  Words  and  Phrases—  "Thereupon." 

"Thereupon."  as  defined  by  Webster,  means 
"upon  that  or  this ;  immediately ;  at  once ; 
without  delay." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  pp.  6953-6950.] 

4.  Criminal  Law — Judgment  —  Records  — 
Presence. 

In  a  criminal  prosecution,  minutes  of  the 
trial  court,  which  show  the  presence  of  defend- 
ant during  the  trial  up  to  the  time  the  jury 
retired,  and  then  recite.  "Defendant  thereupon 
waived  the  polling  of  the  jury  •  •  •  defend- 
ant thereupon  waives  time  for  sentence  and 
elects  to  be  sentenced  at  this  time,"  sufficiently 
show  the  presence  of  defendant  when  the  ver- 
dict was  rendered  under  section  2141  of  the 
Penal  Code  requiring  such  fact  to  be  affirma- 
tively shown. 

5.  Sam e— Rev i e w— I  nstruction s. 

Where,  in  a  criminal  prosecution,  the  rec- 
ord shows  that  an  instruction  upon  the  pre- 
sumption of  innocence  was  not  requested,  and 
no  error  was  assigned  upon  the  failure  to  give 
such  instruction,  the  appellate  court  in  consid- 
ering an  instruction  upon  reasonable  doubt 
will  be  uninfluenced  by  the  failure  to  give  the 
instruction. 

6.  Same— Instructions— Reasonable  Doubt. 

In  a  criminal  prosecution,  an  instruction 
defining  a  reasonable  doubt  as  "not  a  mere  im- 
aginary or  possible  doubt,  but  a  substantial 
doubt,  based  upon  reason  and  common  sense, 
and  induced  by  the  facts  and  circumstances  at- 
tending the  particular  case  and  growing  out  of 
the  testimony.  It  is  such  a  doubt  as  will  leave 
one's  mind,  after  a  careful  examination  of  all 
the  evidence,  in  such  condition  that  he  cannot 
say  that  he  has  an  abiding  conviction  to  a  moral 
certainty  of  the  defendant's  guilt  as  charged" — 
is  not  subject  to  the  objection  that  by  it  the 
jury  were  confined  to  a  consideration  of  the  evi- 
dence, whereas  a  reasonable  doubt  may  arise 
from  the  lack  of  evidence. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  1904-1922.] 
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7.  Same— Credibility  of  Accused. 

In  a  criminal  prosecution,  an  instruction 
in  the  words  of  section  2442.  Pen.  Code,  that 
a  defendant  in  a  criminal  action  or  proceeding 
cannot  be  compelled  to  be  a  witness  against  him- 
self, but  may  be  sworn  and  may  testify  in  his 
own  behalf,  and  that  the  jury,  in  judging  his 
credibility  and  the  weight  to  be  given  to  his  tes- 
timony, may  take  into  consideration  the  fact 
that  he  is  defendant,  and  the  nature  and  enor- 
mity of  the  crime  of  which  he  is  accused,  is 
proper,  as  the  statute  creates  an  exception  to 
the  general  rule  that  the  court  ought  not  to 
single  out  a  particular  witness,  and  direct  the 
attention  of  the  jury  to  his  testimony. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14.  Criminal  Law,  §8  1895-1901.] 

8.  Same— Cube  of  Erboneous  Instruction. 

An  erroneous  instruction  as  to  larceny  is 
cured  by  the  giving  of  an  instruction  not  sub- 
ject to  any  objection  urged  against  it,  which 
is  supplementary  to  the  erroneous  instruction, 
since  instructions  must  be  considered  as  a 
whole. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  1990-1995.] 

Smith,  J.,  dissenting  in  part. 

Appeal  from  District  Court,  Silver  Bow 
County;  Michael  Donlan,  Judge. 

Frank  De  Lea  was  convicted  of  larceny, 
and  appeals.  Affirmed. 

The  following  Instruction  as  to  reasonable 
doubt  was  given:  "A  reasonable  doubt  is 
not  a  mere  imaginary  or  possible  doubt,  but 
a  substantial  doubt,  based  upon  reason  and 
common  sense,  and  Induced  by  the  facts 
and  circumstances  attending  the  particular 
case  and  growing  out  of  the  testimony.  It 
Is  such  doubt  as  will  leave  one's  mind  after 
a  careful  examination  of  all  the  evidence,  In 
such  condition  that  he  cannot  say  that  he  has 
an  abiding  conviction  to  a  moral  certainty 
of  the  defendant's  guilt  as  charged." 

The  first  sentence  of  Pen.  Code,  8  2442, 
used  as  an  instruction,  is  as  follows:  "A 
defendant  in  a  criminal  action  or  proceeding 
cannot  be  compelled  to  be  a  witness  against 
himself  but  may  be  sworn  and  may  testify 
in  his  own  behalf  and  the  jury  in  judging 
his  credibility  and  the  weight  to  be  given  to 
his  testimony,  may  take  Into  consideration 
the  fact  that  he  is  defendant  and  the  nature 
and  enormity  of  the  crime  of  which  he  is 
accused." 

Maury,  Tempelman  &  Hogevoll,  for  appel- 
lant. Albert  J.  Galen,  Atty.  Gen.,  and  W.  H. 
Poorman,  Asst.  Atty.  Gen.,  for  the  State. 

HOLLOWAY,  J.  Frank  De  Lea  was  con- 
victed of  the  crime  of  grand  larceny  and  ap- 
peals from  the  judgment. 

1.  Objections  are  made  to  the  proceedings 
in  the  case.  It  is  said  the  court  erred :  "(a) 
In  not  causing  a  copy  of  the  Indorsements 
upon  the  information,  including  the  list  of 
witnesses,  to  be  delivered  to  the  defendant 
at  the  time  of  his  arraignment  (b)  In  per- 
mitting the  verdict  to  be  filed  without  having 
the  names  of  the  jurors  first  called  by  the 
clerk,  (c)  In  receiving  the  verdict  in  the  ab- 


sence of  the  defendant.''  These  objections 
must  be  answered,  if  at  all,  by  the  record. 

(a)  The  minutes  of  the  trial  court  show: 
"This  day,  September  22d,  defendant  being 
present  In  person  and  by  counsel,  Mr.  J.  G. 
Brown,  whose  name  is  by  the  court  ordered 
entered  as  counsel  for  defendant  and  the 
county  attorney  being  present  on  the  part  of 
the  state,  being  then  asked,  defendant  states 
that  his  true  name  is  Frank  De  Lea  as  charg- 
ed in  the  information.  Defendant  waives 
reading  of  the  information  and  accepted  a 
copy  thereof,  on  application  of  Mr.  J.  G. 
Brown.  Saturday,  September  29th,  1906,  at 
10  o'clock  a.  m.  is  by  the  court  fixed  as  date 
for  the  entry  of  a  plea  herein.  *  *  • 
September  29th.  This  day  defendant  being 
present  In  person  and  by  counsel  Mr.  J.  G. 
Brown,  and  the  county  attorney  being  pres- 
ent on  the  part  of  the  state,  thereupon  de- 
fendant pleads  not  guilty  to  the  offense 
charged  in  the  information,  which  plea  is  by 
the  court  ordered  entered."  It  is  not  contend- 
ed that  the  original  information  does  not 
contain  the  names  of  the  witnesses  for  the 
state;  but  it  is  contended  that  the  minutes 
fall  to  show  that  the  copy  delivered  to  the 
defendant  contained  the  necessary,  indorse- 
ments. It  would  appear  from  section  1898, 
Pen.  Code,  that  the  Indorsements  on  the  In- 
formation are  not  considered  part  of  the 
information;  but,  however  this  may  be.  by 
asking  for  and  obtaining  time  to  plead,  and 
afterwards,  without  objecting,  pleading  to 
the  information,  the  defendant  waived  these 
defects  in  the  arraignment.  12  Cyc.  348; 
People  v.  Lightner,  49  Cal.  226. 

(b)  The  next  contention  Is  that  the  minutes 
fall  to  show  that  the  names  of  the  jurors 
were  called  before  the  verdict  was  delivered, 
as  required  by  section  2142,  Pen.  Code.  The 
minutes  do  show  the  presence  of  the  12  men 
constituting  the  Jury  while  the  case  was 
being  tried.  With  respect  to  what  occurred 
after  the  case  was  submitted  the  minutes 
recite:  'The  Jury  retired  in  charge  of  a 
sworn  bailiff  to  consider  of  their  verdict  and 
later  returned  into  open  court  and  sub- 
mitted their  verdict  which  Is  in  words  and 
figures  as  follows,  to  wit:  [Title  of  Court 
aud  Cause.]  'We,  the  Jury  In  the  above  en- 
titled action,  find  the  defendant  Frank  De 
Lea  guilty  of  the  crime  of  grand  larceny 
and  leave  his  punishment  to  be  fixed  by  the 
court.  M.  L.  Mustard,  Foreman.'  Which 
verdict  was  filed  and  read  In  open  court  and 
In  the  presence  of  the  jury  who  on  being 
asked  state  that  such  is  their  verdict." 
While  these  minutes  do  not  meet  the  require- 
ments of  the  Code,  we  hardly  think  any  oth- 
er fair  inference  can  be  drawn  than  that  the 
Jurors  were,  in  fact  all  present.  Certainly 
there  is  not  anything  here  to  suggest  that  the 
jurors  were  not  all  present ;  and  the  evident 
purpose  of  the  provision  of  section  2142 
above  for  calling  the  names  of  the  jurors  is 
to  insure  their  presence  before  the  verdict 
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Is  delivered.  A  case  presenting  precisely 
this  same  question,  and  under  a  similar  stat- 
ute, is  Norton  v.  State,  106  Ind.  103,  6  N. 
E.  126.  In  the  opinion  in  that  case  it  is 
said :  "Under  the  alleged  error  of  the  court 
in  overruling  appellant's  motion  for  a  venire 
de  novo,  the  only  point  made  by  his  counsel 
Is  based  upon  their  construction  of  the  pro- 
visions of  section  1829,  Rev.  St  1881,  and 
the  alleged  noncompliance  of  the  trial  court 
therewith.  This  section  provides  as  follows: 
'When  the  jury  have  agreed  upon  their  ver- 
dict, they  must  be  conducted  into  court  by 
the  officer  having  them  in  charge.  Their 
names  must  then  be  called,  and,  if  all  ap- 
pear, their  verdict  must  be  rendered  in  open 
court.  If  all  do  not  appear,  the  rest  must  be 
discharged  without  giving  a  verdict,  and  the 
cause  must  be  tried  again  at  the  same  or 
next  term.  The  defendant  shall  have  the 
right,  in  all  criminal  cases,  to  have  the  jury 
polled.'  It  Is  not  claimed  by  appellant  that 
the  jury  had  not  all  appeared  when  their 
verdict  herein  was  rendered  In  open  court; 
but  It  Is  claimed  that  their  names  were  not 
called  prior  to  such  rendition  of  their  ver- 
dict. Although  the  statutory,  provision  re- 
quiring that  the  names  of  the  jury  must  be 
called  Is  mandatory  in  form,  and  although 
we  think  that  such  provisions  ought  always 
to  be  strictly  complied  with,  yet  we  can 
hardly  regard  the  omission  to  call  the  names 
of  the  jury  as  a  material  or  fatal  error,  un- 
less it  further  appears  that  the  jury  did  not. 
in  fact,  all  appear  at  the  time  their  verdict 
was  rendered  in  open  court.  To  such  an  er- 
ror, conceding  it  to  be  such,  as  the  one  here 
complained  of,  section  1891,  Rev.  St.  1881, 
seems  to  us  peculiarly  applicable,  so  far  as 
our  consideration  of  the  error  is  concerned. 
In  that  section  it  Is  thus  provided :  'In  the 
consideration  of  the  questions  which  are  pre- 
sented upon  an  appeal,  the  Supreme  Court 
shall  not  regard  technical  errors  or  defects, 
or  exceptions  to  any  decision  or  action  of 
the  court  below,  which  did  not,  in  the  opin- 
ion of  the  Supreme  Court,  prejudice  the  sub- 
stantial rights  of  the  defendant.'  In  the  case 
at  bar,  if  the  jury,  all  appeared  at  the  time 
their  verdict  was  returned  Into  open  court, 
as  we  must  assume  they  did.  In  the  absence 
of  any  showing  to  the  contrary,  then  we  are 
of  opinion  that  the  omission  of  the  court  to 
have  the  names  of  the  jury  called,  even  If 
erroneous,  did  not  prejudice  the  substantial 
rights  of  the  api>ellant.''  Another  case  Iden- 
tical In  Its  facts  is  People  v.  Rodundo,  44 
Cal.  5.38,  In  which  it  is  said:  "It  is  now 
claimed  that  the  court  erred  in  receiving  the 
verdict  without  first  calling  the  names  of  the 
jurors.  The  statute  provides  that,  when  the 
jury  have  agreed  upon  a  verdict,  they  shall 
be  conducted  into  court.  'Their  names  must 
then  he  called,  and,  If  all  do  not  appear,  the 
rest  shall  be  discharged  without  giving  a 
verdict.*  Crim.  Prac.  Act,  §  414.  Undoubted- 
ly It  was  an  irregularity  to  receive  the  ver- 
dict without  first  calling  the  names  of  the 


Jurors;  but,  If  all  were  In  fact  present  and 
declared  the  verdict,  It  was  an  Irregularity 
which  in  no  way  prejudiced  the  defendant. 
Section  601  of  the  Criminal  Practice  Act  pro- 
vides: 'Neither  a  departure  from  the  form 
or  mode  prescribed  by.  this  act  In  respect  to 
any  pleadings  or  proceedings,  nor  an  error 
or  mistake  therein  shall  render  the  same  In- 
valid unless  it  have  actually  prejudiced  the 
defendant  or  tended  to  his  prejudice  In  re- 
spect to  a  substantial  right'  The  record 
shows  that  the  'Jury*  returned  Into  court  and 
reported  the  verdict,  and  it  is  not  even  sug- 
gested by  counsel  that  the  Jurors  were  not 
all  present  and  agreed.  *  *  *  On  the 
whole,  we  see  no  error  In  the  case  which 
prejudiced  the  defendant  in  respect  to  any 
substantial  right,  and  the  judgment  is  there- 
fore affirmed."  Our  Penal  Code  contains 
provisions  similar  to  those  referred  to  by 
the  Indiana  and  California  courts.  See  sec- 
tions 2320,  2600,  Pen.  Code. 

(c)  The  third  contention  is  that  the  minutes 
do  not  show  that  the  defendant  was  present 
when  the  verdict  was  returned.  The  min- 
utes do  show  the  presence  of  the  defendant 
duriug  the  trial  up  to  the  time  the  jury  re- 
tired to  consider  of  their  verdict  Then,  aft- 
er the  recital  last  above  set  forth,  the  min- 
utes proceed:  "Defendant  thereupon  waiv- 
ed the  polling  of  the  jury.  •  •  *  Defend- 
ant thereupon  waives  time  for  sentence  and 
elects  to  be  sentenced  at  this  time."  The 
word  "thereupon"  first  used  in  this  quotation 
is  significant  in  this  connection.  Webster  de- 
fines it  to  mean:  "U pon  that  or  this;  imme- 
diately; nt  once;  without  delay."  Substitut- 
ing in  the  minutes,  then,  the  meaning  of  the 
word  "thereupon"  for  the  word  itself,  and 
the  minutes  would  say  that  the  Jury  returned 
Into  open  court  and  submitted  their  verdict, 
which  verdict  was  filed  and  read  In  open 
court  and  In  the  presence  of  the  Jury,  who,  on 
being  asked,  stated  that  such  was  their  ver- 
dict. Upon  this  happening,  the  defendant 
immediately  waived  the  polling  of  the  jury 
and  asked  to  be  sentenced  at  this  time.  Pen. 
Code,  §  2141,  provides  that  the  defendant,  if 
charged  with  a  felony,  must  be  present  when 
the  verdict  Is  received;  and  It  Is  generally 
held,  and  we  think  correctly,  that  this  fact 
must  affirmatively  appear;  but  it  must  be 
conceded  that  by  every  fair  intendment  this 
record  is  a  sufficient  showing  of  the  defend- 
ant's presence  when  the  verdict  was  received. 
Just  criticism  may  be  made  of  the  manner  in 
which  the  minutes  of  this  trial  were  kept 
A  studied  effort  to  Ignore  the  law  could  hard- 
ly have  been  productive  of  a  more  defective 
record. 

2.  Exception  Is  taken  to  the  giving  of  In- 
struction No.  7,  which  defines  a  reasonable 
doubt  In  the  language  employed  for  that  pur- 
pose In  Territory  v.  McAndrews,  3  Mont.  138. 
The  particular  objection  Is  that  the  Jury  was 
confined  to  a  consideration  of  the  evidence; 
whereas,  It  is  said,  a  reasonable  doubt  may 
arise  from  the  lack  of  evidence,  and  State  t. 
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Harrison,  23  Mont.  79,  57  Pac.  647,  Coffin  v. 
United  States,  150  U.  S.  432,  15  Sup.  Ct.  394, 
39  L.  Ed.  481,  Brown  v.  State,  105  Ind.  385, 
5  N.  E.  900,  State  v.  Gomel]  (C.  C.)  74  Fed. 
734.  Smith  v.  State,  9  Tex.  App.  150,  Dens- 
niore  v.  State,  07  Ind.  300,  33  Am.  Rep.  90, 
nud  Knight  v.  State,  74  Miss.  140,  20  Sonth. 
Ntn>.  are  cited  in  support  of  this  contention. 
But  most  of  these  cases  are  not  in  point.  In 
the  Harrison  Case  this  particular  instruction 
now  under  consideration  was  approved.  The 
case  was  reversed  for  the  refusal  of  the  trial 
court  to  give  an  instruction  upon  the  sub- 
ject of  the  presumption  of  innocence.  While 
in  the  case  now  before  us  there  does  not  ap- 
pear to  have  been  any  instruction  given  upon 
the  presumption  of  innocence,  as  there  ought 
to  have  been,  there  is  not  any  error  assigned 
upon  the  failure  of  the  court  in  this  respect. 
Indeed,  the  record  shows  that  an  instruction 
upon  that  subject  was  not  requested;  but  In 
the  Harrison  Case  it  was  and  was  refused. 
So  that  our  consideration  of  instruction  No. 
7  is  uninfluenced  by  the  failure  of  the  court 
to  give  an  Instruction  upon  that  very  Im- 
portant branch  of  the  case.  In  the  Coffin 
Case  there  was  a  reversal  for  the  same  rea- 
son as  in  the  Harrison  Case.  In  the  Gosnell 
Case  the  subject  Is  not  treated  at  all.  In 
Brown  v.  State  a  somewhat  similar  instruc- 
tion is  criticized,  but  the  Judgment  of  con- 
viction was  affirmed.  The  same  thing  oc- 
curred in  Mackey  v.  People,  2  Oolo.  13.  In 
Smith  v.  State  the  instruction  given  was  held 
erroneous,  but  upon  entirely  different  grounds 
from  that  suggested  by  counsel  for  appellant 
in  this  case.  In  each  of  the  other  two  cases 
cited  an  Instruction  of  this  general  character 
was  held  erroneous,  for  the  reason  now  urg- 
ed here.  But,  so  far  as  we  are  able  to  as- 
certain, Indiana  and  Mississippi  are  the  only 
states  in  which  the  giving  of  an  instruction 
of  this  general  character  is  held  to  be  error. 
It  is  the  accepted  rule  that,  before  any  one 
can  be  convicted  of  a  criminal  offense,  his 
guilt  must  be  established  beyond  a  reason- 
able doubt;  but  every  attempt  to  define  the 
apparently  simple  phrase  "a  reasonable 
doubt"  has  been  attended  with  the  greatest 
difficulty,  and  it  may  fairly  be  said  that  in 
a  great  majority  of  instances  the  definitions 
do  not  convey  any  more  accurate  Idea  than 
the  phrase  Itself.  So  great  Is  the  difficulty, 
that  some  courts  hold  that  it  is  not  error 
for  the  trial  court  to  decline  any  attempt 
at  a  definition.  12  Cyc.  623.  In  United 
States  v.  Hopkins  (D.  C.)  20  Fed.  443,  Judge 
Dick  said:  "The  inherent  imperfection  of 
language  renders  It  impossible  to  define  in 
exact  express  terms  the  nature  of  a  reason- 
able doubt  It  arises  from  a  mental  opera- 
tion, and  exists  in  the  mind  when  the  judg- 
ment is  not  fully  satisfied  as  to  the  truth  of 
a  criminal  charge,  or  the  occurrence  of  a  par- 
ticular event,  or  the  existence  of  a  thing." 
However  In  1850  Chief  Justice  Shaw,  of  the 
Supreme  Court  of  Massachusetts,  in  the  cele- 
brated case  of  Commonwealth  v.  Webster,  5 
93  P.-52 


Cush.  295,  52  Am.  Dec.  711,  formulated  a  defi- 
nition which  for  more  than  half  a  century 
has  withstood  most  of  the  criticism,  and  has 
been  adopted  and  followed  In  a  very  large 
number  of  courts.  In  substance,  if  not  In 
form  literally,  that  definition  was  adopted 
and  approved  by  this  court  In  Territory  v. 
McAndrews,  above,  and  for  more  than  30 
years  the  Instruction  approved  in  that  case 
has  been  generally  accepted  and  approved  by 
the  courts  of  this  jurisdiction,  and  repeated- 
ly approved  by  this  court  See  State  v.  Mar- 
tin, 29  Mont.  273,  74  Pac.  725.  So  far  as  we 
are  aware,  the  present  is  the  first  instance 
in  which  the  instruction  has  been  attacked 
upon  the  ground  now  urged.  We  think,  how- 
ever, that  the  criticism  made  of  this  instruc- 
tion by  the  courts  above  is  altogether  cap- 
tious, and  must  have  had  its  origin  in  the 
misconception  of  the  function  of  the  presump- 
tion of  innocence.  By  some  of  the  courts  it  is 
held  that  this  presumption  is  evidence  in- 
troduced by  the  law  in  favor  of  the  accused. 
But  in  State  v.  Martin,  above,  this  court  in 
a  very  able  opinion  by  Mr.  Commissioner 
Poorman  said:  "This  presumption  may  have 
the  effect  of  evidence,  in  that  it  must  be  over- 
come by  evidence;  but,  strictly  speaking,  it 
cannot  be  evidence,  nor  can  It  be  introduced 
in  the  case,  for  it  is  in  the  case  from  its  in- 
ception. It  needs  no  introduction.  It  Is  the 
safeguard  which  the  law  casts  around  all 
persons  accused  of  crime,  and  the  defend- 
ant cannot  be  reached  by  a  verdict  of  guilty 
until  this  safeguard  is  entirely  removed. 
This  removal  can  only  be  accomplished  by 
evidence  which  satisfies  the  minds  of  the 
jurors  beyond  a  reasonable  doubt.  The  pre- 
sumption of  innocence  is  in  effect  the  very 
thing  against  which  the  prosecution  Is  di- 
rected." 

This  presumption  of  Innocence  surrounds 
every  person  accused  of  crime.  And  to  say 
that  this  presumption  Is  evidence  introduced 
at  the  trial  in  behalf  of  the  accused  implies, 
at  least,  that  such  person  does  not  have  that 
same  presumption  attending  him  prior  to  the 
trial;  for  instance,  from  the  time  of  his  arrest 
until  the  trial.  The  expression,  "the  pre- 
sumption of  innocence  is  evidence  introduced 
by  the  law  in  favor  of  the  accused,"  Is  inac- 
curate and  an  unfortunate  one.  If,  however, 
this  presumption  be  treated  merely  as  safe- 
guard with  which  the  law  surrounds  every 
person  accused  of  crime,  the  supposed  de- 
fects in  the  definition  of  a  reasonable  doubt 
will  at  once  appear  more  fanciful  than  real. 
It  is  inaccurate  to  say,,  in  the  language  of 
the  Supreme  Court  of  Mississippi:  "Such  a 
doubt  may  arise  from  a  want  of  evidence." 
It  always  does,  and  of  necessity  must,  arise 
from  a  want  of  evidence,  by  which  we  mean 
a  want  of  sufficient  evidence;  for  in  every 
criminal  case  where  there  Is  a  plea  of  not 
guilty,  if  the  state  does  not  Introduce  any 
evidence,  the  question  of  a  reasonable  doubt 
never  arises,  for  there  Is  not  a  court  In  the 
land  but  what  under  those  circumstances 
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would  peremptorily  direct  a  verdict  of  not 
guilty.  But,  If  the  state  does  offer  evidence 
sufficient  in  the  judgment  of  the  trial  court 
to  the  jury,  then  the  jurors  under  their  oaths 
must  consider  such  evidence  and  such  evi- 
dence alone  in  determining  whether  the  safe- 
guard erected  by  the  presumption  of  inno- 
cence has  been  completely  destroyed.  It  is 
completely  destroyed  when,  and  only  when, 
the  jurors  can  say  from  the  evidence  intro- 
duced that  they  feel  an  abiding  conviction  to 
a  moral  certainty  of  the  truth  of  the  charge 
against  the  accused.  If  the  evidence  leads  to 
a  conclusion  which  satisfies  the  judgment  of 
the  jurors,  and  leaves  upon  their  minds  a 
settled  conviction  of  the  truth  of  the  charge, 
It  Is  then  their  duty  to  so  declare  by  their 
verdict  But  in  every  such  contested  case 
their  consideration  is  directed  to  the  evidence 
introduced,  and  from  that  evidence  they 
must  say  whether  they  still  retain  a  reason- 
able doubt  of  the  guilt  of  the  accused.  It  is 
in  this  sense  that  It  is  said  that  a  reasonable 
doubt  is  not  a  doubt  suggested  or  surmised 
without  foundation  in  the  facts  or  testimony. 
In  other  words,  the  jurors  may  not  predi- 
cate a  doubt  upon  street  rumor,  or  facts  not 
hi  evidence,  nor  upon  theories  outside  of  the 
record,  which  may  be  suggested  by  the  in- 
genuity of  counsel,  or,  upon  a  merciful  in- 
clination to  permit  the  accused  to  escape, 
prompted  by  sympathy  for  him  in  his  ap- 
parently unequal  contest  with  the  state. 
The  definition  now  under  consideration,  which 
is  in  substance  that  of  Chief  Justice  Shaw, 
has  met  with  widespread  approval.  Hughes, 
Criminal  Law  4  Procedure,  SI  2488,  8263; 
Hochhelmer  on  Criminal  Law,  1 157;  12  Cyc 
481.  Speaking  of  this  definition,  the  Supreme 
Court  of  California,  in  People  v.  Strong,  80 
Cal.  151,  said:  "And  In  the  general  charge 
of  the  court  the  Jury  were  Instructed  in  rela- 
tion to  the  subject  of  reasonable  doubt  sub- 
stantially in  the  language  of  Mr.  Chief  Jus- 
tice Shaw,  in  the  case  of  Commonwealth  v. 
Webster,  5  Cush.  (Mass.)  820,  52  Am.  Dec 
711,  which  is  probably  the  most  satisfactory 
definition  ever  given  to  the  words  'reasonable 
doubt'  In  any  case  known  to  criminal  juris- 
prudence." And  in  this  conclusion  we  agree. 
We  do  not  think  that  the  other  objections  to 
the  Instruction  are  well  founded. 

3.  Exception  Is  likewise  taken  to  the  giv- 
ing of  instruction  No.  9,  which  Is  a  literal 
copy  of  the  first  sentence  of  section  2442  of 
the  Penal  Code.  But  it  Is  said  that  a  court 
ought  not  to  single  out  a  particular  witness 
and  direct  the  attention  of  the  Jury  to  his 
testimony;  and  that  this  Is  the  general  rule 
Is  well  settled  and  has  been  recognized  by 
this  court.  Mahoney  v.  Dixon,  84  Mont  454, 
87  Pac.  452.  But  the  Code,  in  section  2442 
above,  has  made  an  exception  to  this  general 
rule.  That  section  particularly  states  by 
what  standard  the  jury  shall  judge  of  the 
defendant's  credibility;  and.  In  order  that 
they  may  have  this  standard  which  the  law 


has  fixed,  it  Is  necessary  that  it  be  given  in 
a  proper  instruction.  In  support  of  their 
contention  counsel  for  appellant  cite  People 
v.  Maughs,  149  GaL  253,  86  Pac.  187;  but,  aa 
this  court  said  in  State  v.  Farnham,  35  Mont 
875,  89  Pac  728,  the  Instruction  criticized  in 
the  Maughs  Case  is  not  the  one  given  here. 
And,  furthermore,  California  does  not  have 
a  provision  of  the  Criminal  Code  similar  at 
all  to  section  2442  above.  See  Pen.  Code, 
Cal.,  tit  10,  c  2.  The  instruction  has  receiv- 
ed the  approval  of  this  court  and  we  are 
satisfied  that  it  was  properly  given  in  this 
case.  State  v.  Dotson,  26  Mont  80S,  67  Pac 
988;  State  v.  Farnham,  above 

4.  Instruction  No.  10  is  also  criticised. 
But  this  Instruction,  while  not  approved,  la 
held  in  State  v.  Penna,  85  Mont  535,  90  Pac 
787,  not  to  be  prejudicially  erroneous,  under 
circumstances  similar  to  those  we  have  here. 

5.  Instruction  No.  12  attempts  to  define 
larceny;  but  standing  alone,  is  insufficient 
for  that  purpose.  State  v.  Peterson,  86  Mont 
— ,  92  Pac  802.  But  this  defect  in  the  in- 
struction is  fully  cured  by  instruction  No. 
17,  which,  though  not  technically  correct,  is 
not  open  to  any  objection  urged  against  it 
here  by  counsel  for  appellant  It  la  not  in 
any  sense  contradictory  of  No.  12,  but  sup- 
plementary of  it  The  Instructions  must  be 
considered  as  a  whole. 

We  find  no  prejudicial  error  in  the  record. 
The  judgment  Is  affirmed. 
Affirmed* 

BBANTLY,  O.  J.,  concurs. 

SMITH,  J.  (concurring  specially).  I  agree 
with  the  result  reached  by  Mr.  Justice  HOL- 
LO WAY  in  the  foregoing  opinion.  But  1  am 
Inclined  to  think,  despite  the  fact  that  the  def- 
inition of  "reasonable  doubt"  tbereln  discussed 
has  been  employed  by  the  courts  of  this  and 
other  states  for  so  many  years,  and  has  been 
approved,  that  It  Is  not  too  late  to  discourage 
the  practice  of  giving  It  to  juries  In  criminal 
cases.  It  seems  that  the  English  language  Is 
Inadequate  to  satisfactorily  define  the  phrase 
"reasonable  doubt"  Some  courts  are  not  sat- 
isfied with  the  definition  approved  by  this 
court  How,  then,  shall  a  jury  of  laymen 
be  guided  or  aided  by  It?  Perhaps  the  rea- 
son why  the  words  are  difficult  of  explana- 
tion is  because  they  are  so  ordinary  and  sim- 
ple. At  any  rate,  the  definition,  although 
the  best  that  has  ever  been  given  and  per- 
haps the  best  that  can  be  framed,  is  so  com- 
plicated and  involved  that  it  is  more  diffi- 
cult to  understand  than  are  the  words,  the 
meaning  of  which  are  courts  have  attempted 
to  explain.  I  do  not  think  the  words  "rea- 
sonable doubt"  require  explanation.  I  be- 
lieve that  any  juror  who  has  not  the  mental 
capacity  to  understand  the  words  themselves 
could  not  possibly  comprehend  the  definition 
given  to  them  by  the  courts.  How  can  it  be 
said  that  a  juror  could  not  understand  what 
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la  meant  by  a  "reaaonable  donbt"  but  would 
know  the  meaning  of  the  words  "an  abiding 
conviction  to  a  moral  certainty,"  used  in  the 
definition?  I  think  any  intelligent  juror  will 
appreciate  the  scope  of  his  duty  when  told 
that,  before  he  is  justified  in  arriving  at  a 
verdict  of  guilty,  he  must  be  satisfied  of  the 
guilt  of  the  defendant  from  the  evidence,  be- 
yond a  reasonable  doubt;  and  that  no  other 
or  further  charge  should  be  given  on  this 
subject 

An  experience  of  over  20  years  at  the  bar 
and  on  the  trial  bench  enables  me  confidently 
to  assert  that,  in  criminal  causes,  more  con- 
fusion in  the  minds  of  jurors,  and  more  Il- 
logical verdicts,  result  from  attempts  by  the 
court  to  define  a  reasonable  doubt  than  from 
all  other  causes,  save  alone  the  conflict  of 
testimony.  Added  to  this,  it  is  matter  of 
common  knowledge  in  the  profession  that 
this  definition  Is  seized  upon  by  unscrupulous 
counsel,  representing  defendants  oftentimes 
palpably  guilty  upon  the  evidence,  and  in- 
dustriously repented  and  reiterated,  to  im- 
press upon  the  Jurors  that  the  words  have 
some  deeply  occult  meaning,  known  only  to 
those  engaged  in  the  trial  of  criminal  cases, 
which  they,  as  Jurors,  are  bound,  on  their 
oaths,  to  apply,  or  find  the  defendant  not 
guilty;  and  that,  having  solemnly  sworn,  both 
generally  and  in  answer  to  numerous  ques- 
tions touching  their  competency  to  sit  as 
Jurors,  to  give  the  defendant  the  benefit  of 
every  reasonable  doubt,  as  defined  by  the 
court,  there  attaches  to  their  deliberations 
some  new  and  wonderful  quality,  pertaining 
more  to  deity  than  to  mortals,  prohibiting 
them  from  arriving  at  a  conclusion  by  any 
mental  process  ever  before  exercised  by  them; 
that  they  must,  as  jurors,  discard  their 
everyday  habits  of  thought  and  judgment, 
and  use  their  minds  In  an  entirely  different 
manner  from  that  which,  as  men,  they  would 
employ  In  their  own  Important  affairs.  I 
believe  the  system  of  paternalism  practiced 
toward  jurors  to-day,  upon  the  theory  appar- 
ently that  they  are  as  incapable  of  forming 
an  intelligent  judgment  as  were  the  yokels 
of  400  years  ago,  should  be  abandoned,  lest 
in  trying  to  explain  the  meaning  of  the  most 
common  words  and  terms  we  convey  to  ju- 
rors the  idea  that  the  law,  instead  of  being 
founded  in  common  sense,  deals  in  nothing 
but  technicalities. 

We  hold  in  this  state,  in  common  with 
many  other  states  In  the  Union,  that  it  is 
error  for  the  trial  court  usually  presided 
over  by  a  lawyer  of  experience  and  ability, 
to  comment  in  any  manner  upon  the  weight 
of  the  evidence;  and  the  application  of  the 
doctrine  has  been  carried,  in  my  judgment 
to  the  extent  of  absurdity.  But  we  give  In- 
structions to  juries  that  would  puzzle  a 
scholastic  logician  to  analyze;  and  then  crit- 


icize the  Jury  system.  I  have  talked  with 
highly  intelligent  jurors — men  who  were  suc- 
cessful in  their  private  affairs — who  seemed 
to  feel  that  a  juror  must  discard  all  human 
attributes,  and  change  all  his  usual  mental 
habits  in  order  to  arrive  at  a  verdict  in  a 
criminal  case  according  to  law.  I  have 
heard  jurors  say,  in  defense  of  a  verdict  of 
acquittal,  in  a  case  where  every  unsworn 
person  who  heard  all  of  the  evidence  had  no 
doubt  whatsoever  of  the  guilt  of  the  defend- 
ant: "It  was  the  only  thing  we  could  do 
under  the  charge  of  the  court"  And  this 
after  the  court  had  laboriously  instructed  the 
jury  that  they  were  the  sole  and  exclusive 
judges  of  the  facts  in  the  case,  and  that  the 
Instructions  were  merely  a  guide  to  the  law. 
This  Is  one  of  the  principal  reasons  why  we 
have  mistrials  and  wrong  verdicts  in  plain 
cases  involving  enormous  expense,  and  why 
the  popular  defense  of  insanity  can  be  suc- 
cessfully interposed  in  so  many  murder 
trials.  After  all,  a  reasonable  doubt  Is  not 
a  thing  to  be  described.  It  is  a  state  of 
mind,  not,  ordinarily,  to  be  accounted  for  by 
pointing  out  any  particular  testimony  in  the 
record.  Doubts  come  and  go,  and  reappear 
during  the  progress  of  the  trial.  The  jurors 
are  admonished  by  the  court  not  to  make 
up  their  minds  concerning  the  guilt  or  Inno- 
cence of  the  accused  until  the  case  Is  finally 
submitted  to  them.  (An  admonition  admir- 
able In  theory,  but  ridiculous  In  practice,  be- 
cause usually  Impossible  of  obedience.)  More 
paternalism.  And,  while  the  jury  knows 
nothing  of  it,  the  trial  judge  Is,  in  fact,  al- 
most powerless.  He  is  a  mere  puppet  in  the 
trial,  an  umpire  whose  authority  Is  limited 
to  passing  upon  questions  of  admissibility 
of  evidence.  If  he  gives  to  the  jury  any- 
thing more  than  abstract  propositions  of  law 
(and  the  appellate  courts  say  he  should  not 
give  those),  he  is  accused,  and  generally  con- 
victed, on  appeal,  of  commenting  upon  the 
weight  of  the  evidence.  A  Juror  cannot  tell 
when  the  reasonable  doubt  first  lodged  in  bis 
mind.  Certainly  it  was  not,  in  most  in- 
stances, after  the  case  was  finally  submitted 
to  him.  I  undertake  to  say  that  every  honest 
Juror  who.  upon  the  whole  evidence,  has  in 
his  heart  a  reasonable  doubt  of  the  defend- 
ant's guilt,  will  act  upon  It,  without  analysis 
or  application  of  definition.  He  will  uncon- 
sciously heed  It  without  seeking  to  explain 
It  When  his  mind  harbors  a  doubt  that 
prevents  his  conscientiously  voting  guilty, 
that  doubt  will  be  expressed  in  a  vote  for 
acquittal. 

I  maintain,  therefore,  that  we  should  give 
our  trial  judges  credit  for  the  Integrity, 
learning,  discretion,  and  consideration  for 
their  oaths  of  office  that  they  in  reality  pos- 
sess, and  that  our  jurors  should  be  treated 
us  men  of  iutelllgence,  and  not  as  children. 


Digitized  by  Google 


820  83  PACIFIC 


CRAWFORD'S  ESTATE  v.  CRAWFORD 
et  al. 

(Supreme  Court  of  Oregon.   Feb.  11,  1908.) 

1.  Appeal—  Notice  in  Open  Court— Suffi- 
ciency. 

Under  B.  &  C.  Comp.  §  549,  providing,  as 
amended  by  Laws  1901.  p.  77,  that  a  party  may 
appeal  by  notice  in  open  court,  or  before  the 
judge,  if  the  decree  is  rendered  at  chambers,  and 
that  such  notice  shall  thereupon  by  order  of  the 
court  or  judge  be  entered  in  the  journal,  an  oral 
notice  of  appeal  in  such  a  case  is  all  that  is  re- 
quired, and  service  thereof  on  the  adverse  party 
is  not  necessary  ;  section  538,  providing  that  no- 
tices shall  be  in  writing,  having  no  application 
to  matters  transpiring  in  the  progress  of  the 
cause  and  relating  to  the  issues. 

2.  Same. 

Under  B.  &  C.  Comp.  §  549,  as  amended 
by  Laws  1901.  p.  77,  the  notice  need  not  be 
contained  in  the  decree ;  it  sufficing  if  it  be  taken 
in  open  court  and  entered  by  the  clerk. 

3.  Same— Description  of  Decree. 

Under  B.  &  C  Comp.  §  549,  as  amended  by 
Laws  1901,  p.  77,  and  where  it  appeared  that 
the  notice  of  appeal  was  given  when  the  decree 
was  rendered,  and  the  entry  of  the  notice  ap- 
parently immediately  followed  the  entry  of  the 
decree  in  the  journal  and  referred  to  it  as  "the 
above  order  and  decree,"  the  decree  was  suffi- 
ciently identified  without  further  description. 

4.  Same. 

Under  B.  &  C.  Comp.  §  549,  as  amended  by 
Laws  1901,  p.  77,  where  notice  of  appeal  from 
a  final  decree  of  distribution  denying  the  widow 
any  portion  of  the  estate  was  given  in  open 
court,  all  the  heirs  affected  by  the  decree  were 
bound  to  take  notice  thereof,  including  those 
who  were  not  parties  to  the  objections  filed  in 
the  probate  court  to  the  apportionment  of  any 
of  the  property  to  the  widow;  they  being  par- 
ties to  the  settlement  of  the  administrator's  final 
account  and  to  the  distribution  of  the  estate. 

Appeal  from  Circuit  Court,  Tillamook  Coun- 
ty; Geo.  H.  Burnett,  Judge. 

Final  accounting  of  John  R.  Harter,  ad- 
ministrator of  the  estate  of  Robert  Crawford, 
deceased.  John  J.  Crawford  and  others  filed 
objections  to  the  apportionment  of  any  part 
of  decedent's  property  to  his  widow,  Rebecca 
Crawford.  From  a  decree  denying  her  any 
portion  of  the  estate,  said  Rebecca  Crawford 
appealed  to  the  circuit  court,  and,  from  an 
order  of  that  court  dismissing  her  appeal, 
she  appeals  to  the  Supreme  Court.  Reversed. 

See  In  re  Crawford's  Estate,  90  Pac.  147. 

John  Harter,  administrator  of  the  estate 
of  Robert  Crawford,  deceased,  on  January 
4,  190G,  filed  in  the  county  court  of  Tillamook 
county  his  final  account  of  the  administration 
of  snld  estate,  in  which  he  reported  that  Re- 
becca (Bessie)  Crawford  is  the  widow,  and 
seven  children  of  decedent,  naming  them,  are 
the  heirs,  of  said  decedent.  Thereafter  four 
of  said  heirs  filed  objections  In  the  county 
court  to  the  apportionment  of  any  part  of 
the  property  to  the  widow.  An  answer  to 
such  objections  was  filed  by  the  widow,  and, 
after  a  trial  of  the  issues  so  raised,  the 
county  court  on  the  17th  day  of  April,  1906, 
filed  and  entered  in  its  journal  findings  of 
fact  and  conclusions  of  law,  together  with  a 
final  decree  of  distribution,  denying  her  any 
portion  of  said  estate.    Following  said  de- 
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cree,  and  on  the  same  day,  the  court  made 
the  following  order  in  said  matter :  "Comes 
now  on  this  17th  day  of  April,  1906,  being 
the  same  day  on  which  the  above  order  and 
decree  relating  to  the  distribution  of  the  pro- 
ceeds of  the  estate  of  the  deceased  above 
named  was  made,  Rebecca  Crawford,  the  wid- 
ow of  Robert  Crawford,  deceased,  by  her  at- 
torney, W.  H.  Cooper,  and  gives  notice  in 
open  court  and  before  the  judge  of  the  above- 
entitled  court  that  she,  the  said  Rebecca 
Crawford,  does  now  and  at  this  time  appeal 
from  the  order,  judgment,  and  decree  of  this 
court  to  the  circuit  court  of  the  state  of  Ore- 
gon for  Tillamook  county.  It  is  therefore 
ordered  that  the  said  notice  of  appeal  be 
entered  on  the  record  of  this  county  court. 
W.  H.  Conder,  County  Judge."  Appellant 
thereafter,  on  April  26th,  filed  and  served 
an  undertaking  on  appeal,  and  upon  the  per- 
fecting of  said  appeal  the  said  heirs  moved 
that  the  circuit  court  dismiss  the  appeal  for 
the  reasons  that  no  notice  thereof  had  been 
given  or  served  herein;  that  the  pretended 
notice  was  given  to  the  judge  of  the  county 
court  in  vacation  after  the  April  term,  and 
was  not  served  upon  the  adverse  parties; 
and  that  said  notice  does  not  describe  the 
judgment  or  order  appealed  from.  This  mo- 
tion is  supported  by  the  affidavit  of  the  clerk 
of  the  county  court  to  the  effect  that  the 
findings  and  decree  and  the  entry  of  the  said 
notice  of  appeal  were  made  in  vacation  after 
the  April  term  of  the  county  court,  and  that 
at  the  November  term,  1906,  of  the  circuit 
court,  the  said  motion  to  dismiss  the  appeal 
was  allowed;  and  Rebecca  Crawford,  the 
widow,  appeals  to  this  court  from  said  order. 

W.  H.  Cooper  and  H.  T.  Botts,  for  appel- 
lant  6.  W.  Talmage,  for  respondents. 

EAKIN,  J.  (after  stating  the  facts  as 
above).  The  question  of  the  sufficiency  of 
said  notice  of  appeal  is  the  only  matter  for 
consideration.  In  1901  (Laws  1901,  p.  77) 
the  Legislature  amended  section  549,  B.  & 
C.  Comp.,  by  adding  thereto  a  provision  to 
the  effect  that  a  party  may  take  an  appeal 
by  giving  notice  in  open  court,  or,  if  the  de- 
cree Is  rendered  in  vacation  before  the  judge, 
that  he  appeals  from  such  decision ;  and  such 
notice  shall  thereupon,  by  order  of  the  court 
or  judge  thereof,  be  entered  In  the  Journal. 
It  was  clearly  the  purpose  of  the  Legislature 
that  this  notice  should  dispense  with  the 
necessity  of  a  formal  notice  of  appeal  or 
service  thereof  on  the  adverse  party.  Simi- 
lar statutes  have  been  so  construed  In  other 
states.  The  statute  of  the  state  of  Washing- 
ton (Balllnger's  Ann.  Codes  &  St  J  6503),  in 
so  far  as  relates  to  the  notice  in  open  court, 
is  identical  with  ours,  and  in  Town  of  Elma 
v.  Carney,  4  Wash.  418,  30  Pac.  732,  it  is 
held  that  oral  notice  Is  sufficient.  This  is 
followed  in  several  subsequent  cases.  It  is 
also  held  in  Northern,  etc.,  Trust  v.  Hender, 
12  Wash.  559,  41  Pac  913,  that  the  effect  of 
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this  statute  Is  not  confined  to  a  judgment 
rendered  in  term,  but  applies  equally  to  vaca- 
tion orders.  To  the  same  effect  is  Torres  et 
al.  v.  FalgouBt,  83  La.  Ann.  660.  The  Texas 
statute,  in  so  far  as  relates  to  giving  notice 
in  open  court  or  to  the  Judge,  In  case  of 
vacation  orders,  and  the  entry  thereof  in  the 
journal,  is  also  similar  to  our  own;  and  it 
Is  held  that  service  on  the  respondent  Is  not 
necessary  in  such  cases.  Estado  Land  &  Cat- 
tle Co.  v.  Ansley,  6  Tex.  Civ.  App.  185,  24  8. 
W.  933;  Forrest  v.  Rawllngs,  40  Tex.  602. 
The  United  States  courts  also  hold  that  in 
case  the  appeal  Is  taken  in  open  court  no 
citation  is  necessary.  Brockett  v.  Brockett 
2  How.  (U.  S.)  233,  11  L  Ed.  261;  United 
States  v.  Gomez,  1  Wall.  (U.  S.)  600,  17  L. 
Ed.  677;  Hewitt  v.  Filbert,  116  U.  8.  142,  6 
Sup.  Ct  319,  29  L.  Ed.  581;  Brown  v.  Mc- 
Connell,  124  U.  S.  489,  8  Sup.  Ct  559,  81  L. 
Ed.  495.  In  this  latter  case  It  Is  said  that 
no  citation  is  necessary,  because,  both  parties 
being  constructively  in  court  during  the  en- 
tire term,  they  are  charged  by  law  with 
notice  of  all  that  is  done  in  the  case  affecting 
their  Interests.  To  the  same  effect  is  New 
York  Hosp.  v.  Knox,  57  Miss.  600.  On  a 
motion  to  dismiss  the  appeal  to  this  court  the 
notice  was  oral  in  open  court ;  and,  in  decid- 
ing that  motion,  It  is  held  that  such  notice  Is 
sufficient  and  affects  all  interested  parties 
without  service.  In  re  Crawford's  Estate 
(Or.)  90  Pat  147. 

We  are  cited  to  section  538,  B.  &  O.  Comp., 
which  requires  notices  to  be  In  writing;  but 
the  notice  referred  to  there  relates  to  such 
warning  as  is  necessary  to  bring  the  adverse 
party  before  the  court  or  to  advise  him  of 
some  matter  or  proceeding  not  occurring  in 
the  progress  of  the  trial,  but  can  have  no 
application  to  matters  transpiring  in  the 
progress  of  the  cause  and  relating  to  the 
Issues.  The  notice  In  open  court  provided 
for  in  B.  &  C.  Comp.  f  549,  is  for  the  purpose 
of  bringing  the  appeal  to  the  attention  of  the 
court  that  a  record  thereof  may  be  made, 
rather  than  information  or  a  warning  to  re- 
spondent that  an  appeal  la  taken.  In  Rev. 
St  Mo.  1899,  88  807,  811  [Ann.  St  1906,  pp. 
775,  780],  the  appeal  In  open  court  Is  taken 
by  motion  to  the  court  requesting  that  a  rec- 
ord of  the  appeal  be  made.  It  is  recognized 
as  an  application  to  the  court  also  in  the 
opinions  in  Hewitt  v.  Filbert,  116  U.  S.  142, 
6  Sup.  Ct  319,  29  L.  Ed.  581;  Brockett  v. 
Brockett  2  How.  (U.  S.)  238,  11  L.  Ed.  251 ; 
United  States  v.  Gomez,  1  Wall.  (U.  S.)  690, 
17  L  Ed.  677.  Even  a  rule  or  statute  re- 
quiring motions  to  be  in  writing  does  not  ap- 
ply to  motions  made  in  the  progress  of  a 
cause  with  relation  to  matters  presented  by 
the  pleadings  or  record,  to  which  it  is  said 
that  general  rules  cannot  apply.  14  Ehcy. 
PI.  &  Pr.  115;  Johnson  v.  Adleman,  85  111. 
265;  Lake's  Appeal  from  Probate,  32  Conn. 
831 ;  Palmer  v.  Jones,  49  Iowa,  405.  Balling- 
er's  Ann.  Codes  *  St  Wash,  f  4888,  also 


provides  that  all  notices  shall  be  In  writing, 
but,  as  we  have  seen,  oral  notice  under  Id. 
I  6503,  is  sufficient  Therefore  we  conclude 
that  an  oral  notice  of  appeal  given  in  open 
court  or  before  the  judge,  if  the  decree  is 
rendered  at  chambers,  Is  all  that  Is  required 
by  the  statute,  and  service  thereof  on  the  ad- 
verse party  Is  not  necessary,  but  all  interest- 
ed parties  must  take  notice  of  it 

It  is  objected  that  the  notice  was  not  giv- 
en at  the  time  of  the  rendition  of  the  decree. 
The  only  thing  from  which  this  Inference 
can  be  drawn  Is  that  the  entry  of  the  notice 
of  appeal  is  not  embodied  in  the  decree ;  but 
that  fact  does  not  justify  such  conclusion. 
It  does  show  that  it  was  entered  on  the 
same  day,  and  it  is  not  necessary  that  it  be 
contained  in  the  decree.  In  the  case  of  In 
re  Estate  of  Askins,  20  D.  C.  10,  it  Is  held 
that  it  is  not  necessary  to  have  the  notice 
embraced  in  the  decree.  It  is  sufficient  if  it 
be  taken  in  open  court,  and  entered  by  the 
clerk.  It  sufficiently  appears  that  such  no- 
tice of  appeal  was  given  at  the  time  of  the 
rendition  of  the  decree,  and  the  entry  of  the 
notice  apparently  Immediately  followed  the 
entry  of  the  decree  In  the  journal,  and  refers 
to  It  as  "the  above  order  and  decree,"  which 
sufficiently  identifies  It  without  further  de- 
scription. 

It  is  further  urged  that  the  notice  was  not 
served  upon  the  heirs  who  were  not  parties 
to  the  objections  filed  in  the  probate  court; 
but  this  Is  untenable.  They  were  parties  to 
the  settlement  of  the  final  account  of  the  ad- 
ministrator and  to  the  distribution  of  the 
estate,  being  the  only  matters  under  consider- 
ation and  adjudicated  by  the  decree,  and, 
whether  actually  appearing  or  not  they  are 
constructively  in  court;  and,  when  the  notice 
Is  given  In  open  court  no  service  being  neces- 
sary, all  parties  affected  by  the  decree  are 
bound  to  take  notice  of  the  appeal.  Brown 
v.  McConnell,  124  U.  S.  480,  8  Sup.  Ct  559, 
81  L.  Ed.  495;  New  York  Hosp.  v.  Knox,  57 
Miss.  600.  If  some  of  the  heirs  were  not  par- 
ties to  the  proceeding,  then  they  were  not 
affected  by  the  decree,  and  have  no  Interest 
in  the  appeal.  If  they  were  parties  and 
bound  by  the  decree,  then  they  are,  without 
service  thereof,  also  included  with  the  par- 
ties affected  by  the  notice. 

Therefore,  the  court  below  erred  In  sus- 
taining the  motion  to  dismiss  the  appeal; 
and  the  order  dismissing  the  appeal  is  re- 
versed, and  the  cause  remanded  to  the  lower 
court  for  such  further  proceedings  as  may 
be  proper,  not  Inconsistent  with  this  opinion. 


(Bl  Or.  83) 

MULTNOMAH  COUNTY  v.  DEKUM  et  al. 
(Supreme  Court  of  Oregon.    Feb.  11,  1908.) 
L  Compromise  and  Settlement — Fbaud — In- 
formation— Duty  to  Disclose. 

Where  there  Is  no  relation  of  trust  or  con- 
fidence existing  between  the  parties  to  a  com- 
promise which  would  impose  on  one  an  obliga- 
tion to  give  full  information,  and  no  artifice  or 
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fraud  is  employed  to  lull  the  other  to  repose, 
he  cannot  omit  all  investigation,  and  then  com- 
plain that  the  former  did  not  volunteer  infor- 
mation he  possessed,  which,  if  disclosed,  would 
have  prevented  the  settlement. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Compromise  and  Settlement,  §  19.] 

2.  Same. 

Where  a  county  was  a  party  to  a  suit  to 
remove  certain  tax  titles  as  a  cloud  on  title,  it 
was  bound  by  the  record,  and  charged  with  no- 
tice that  a  decree  dismissing  the  suit  had  been 
affirmed  on  appeal  prior  to  the  execution  of  a 
compromise. 

3.  Counties  —  Taxation  —  Sales  —  Delin- 
quent Taxes— Compromise  by  County. 

Where  property  charged  with  delinquent 
taxes  was  sold  on  foreclosure  of  the  tax  lien  to 
the  county,  the  county  officers  had  power  to  ef- 
fect a  valid  compromise  and  settlement  with 
the  taxpayers  by  which  a  portion  of  the  taxes 
were  remitted. 

4.  Compromise  and  Settlement— Vacation- 
Fraud. 

Certain  property  belonging  to  a  trustee  was 
sold  to  the  county  for  unpaid  taxes.  The  trus- 
tee and  the  heirs  sued  the  county  to  cancel  the 
tax  certificates  as  a  cloud  on  title.  This  suit 
was  dismissed  and  the  decree  affirmed  on  ap- 
peal, after  which  the  trustee  filed  a  petition  in 
the  county  court,  alleging  that  the  taxes  were 
invalid  and  offering  a  compromise,  which  the 
county  court  accepted.  The  county  thereafter 
filed  a  complaint  to  set  aside  such  compromise, 
alleging  that  the  trustee  did  not  inform  the 
county  court  that  the  decree  in  the  prior  suit 
had  been  affirmed,  and  that  the  assessments 
were  valid,  that  the  taxes  were  legally  imposed, 
and  that  the  order  setting  aside  the  tax  sales 
was  void.  Hold  that,  as  the  trustee  was  un- 
der no  obligation  to  impart  to  the  county  court 
information  that  the  decree  had  been  affirmed 
and  the  complaint  failed  to  allege  any  fraud  in 
the  settlement,  it  did  not  state  a  cause  of  ac- 
tion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Compromise  and  Settlement,  §  19.] 

Appeal  from  Circuit  Court,  Multnomah 
County ;  John  J.  Cleland,  Judge. 

Suit  by  Multnomah  county  against  Adolph 
A.  Dekum,  as  trustee  of  the  estate  of  Frank 
Dekum,  deceased,  and  others.  A  decree  was 
rendered  for  plaintiff,  and  defendants  appeal. 
Reversed  and  remanded,  with  directions. 

This  is  a  suit  by  Multnomah  county  against 
Adolph  A.  Dekum.  as  trustee  under  the  last 
will  and  testament  of  Frank  Dekum,  deceas- 
ed,  and  others,  to  set  aside  a  compromise  and 
settlement,  whereby  certain  tax  certificates 
were,  upon  the  payment  of  a  part  of  the  mon- 
ey due  thereon,  canceled  of  record  and  surren- 
dered. The  facts  are  that  the  heirs  at  law 
of  tlie  deceased  are  the  owners  in  fee  of  lots 
1  and  2  in  block  48.  lots  3  and  4  in  block  38, 
and  lot  5  in  block  18  of  the  city  of  Portland, 
and  also  lot  1  and  the  south  half  of  lot  4,  In 
block  10,  in  Couch's  addition  to  that  city. 
This  property  was  mortgaged,  and  the  Incum- 
brances were  assessed  In  1892  to  the  defend- 
ants, as  follows:  The  Hartford  Fire  Insur- 
ance Company,  lot  1,  and  the  south  half  of  lot 
4.  in  block  10,  in  such  addition,  and  lot  5,  in 
block  18,  in  the  city,  and  taxed  to  the  amount 
of  $975 ;  "German  Savings  and  Loan  Society, 
intge.  lot  1.  2,  block  48.  lot  34,  block  38,  De- 
kum, Frank,  total  tax,  $2,921.05."  These  tax- 
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es  not  having  been  paid,  the  property  assess- 
ed therefor  was  sold  May  13,  1899,  to  the 
county,  which  received  from  the  sheriff  tax 
certificates  therefor.  The  trustee  and  the 
heirs,  asserting  that  such  sales  clouded  the  ti- 
tle to  lots  1  and  2  in  block  48  in  Portland, 
commenced  a  suit  against  the  county  to  re- 
move the  outstanding  claim,  alleging  that  the 
tax  Imposed  on  the  incumbrance  on  the  prem- 
ises was  Invalid,  because  the  debt  had  been 
paid,  the  lieu  discharged,  and  the  statute  au- 
thorizing the  taxation  of  mortgages  repealed. 
Such  proceedings  were  had  that  the  suit  was 
dismissed  and  the  decree  affirmed  on  appeal. 
Dekum  Multnomah  County.  38  Or.  253.  03 
Pac.  496.  A  mandate  having  been  seut  down, 
entry  was  made  of  It  In  the  lower  court  In 
March,  1001 :  and  the  decree  remains  in  full 
force.  The  trustee  thereafter  filed  in  the 
county  court  of  that  county  a  petition,  which 
set  forth  the  real  property  first  hereinbefore 
described,  the  assessment  and  taxation  of  the 
mortgages,  as  stated,  and  the  assertion  that 
he  believed  these  taxes  were  invalid  I>eeause 
the  mortgages  were  not  assessed  to  the  hold- 
ers thereof,  and  that  there  was  no  tract  of 
land  in  block  38  of  the  city  of  Portland  desig- 
nated as  lot  number  "34" ;  but  that  it  should 
have  been  described  as  lots  3  and  4  in  that 
block :  that  in  1895  the  county  recognised 
such  infirmities  by  not  attempting  the  collec- 
tion of  the  taxes,  but  in  1899,  when  an  alias 
writ  was  Issued,  the  description  of  the  prem- 
ises was  amended  without  legal  authority: 
that,  as  a  compromise  ond  settlement,  and  to 
avoid  the  expense  of  litigation,  the  trustee  of- 
fered to  pay  the  sum  of  $975  In  full  satisfac- 
tion of  the  entire  taxes  claimed,  provided  the 
tax  certificates,  Issued  for  the  property,  were 
canceled  of  record  and  surrendered  to  him. 
The  county  court,  sitting  for  the  transaction 
of  county  business,  July  10,  1901,  accepted  the 
offer  thus  made,  and  upon  the  payment  of  the 
money  proposed  complied  with  the  terms  of 
the  petition ;  but  on  May  27,  1993,  that  court 
made  another  order  Intending  to  annul  such 
cancellation  and  surrender,  and  to  effectuate 
the  latter  determination  this  suit  was  institut- 
ed. The  complaint  sets  forth  the  facts,  in  sub- 
stance, as  hereinbefore  stated,  and  avers  that 
lots  1  and  2.  in  block  48.  In  the  city  of  Port- 
land, constitute  the  Identical  property,  and 
the  mortgage  tax  Imposed  thereon  to  the  Ger- 
man Savings  &•  Loan  Society  Is  the  same  in- 
cumbrance described  In  the  suit  to  remove  the 
alleged  cloud  from  the  title ;  that  the  trustee 
did  not  Inform  the  county  court  that  the  de- 
cree In  that  suit  had  been  affirmed ;  that  it 
Is  not  true  that  the  assessments  of  either  of 
the  mortgages  Is  Invalid :  that  the  plaintiff 
elects  to  apply  the  payment  of  $975  on  account 
of  the  taxes  mentioned;  that  In  1892  the 
mortgages  were  severally  owned  and  held  by 
the  defendant  corporations,  and  the  taxes  spec- 
ified were  duly  imposed ;  that  the  order  of 
the  county  court  setting  aside  the  tax  sales 
Is  void  and  the  entries  of  such  sales  in  the 
records  thereof  remains  In  full  force  and 
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effect,  but,  by  reason  of  tbe  apparent  release, 
the  plaintiff  is  precluded  from  realizing  any- 
thing upon  such  securities ;  and  that  the  coun- 
ts' had  no  plain,  speedy,  or  adequate  remedy 
at  law.  A  demurrer  to  the  complaint,  on  the 
ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  suit,  having  been  over- 
ruled and  the  defendants  declining  further  to 
plead,  the  relief  prayed  for  by  the  plaintiff 
was  granted,  from  which  decree  the  defend- 
ants appeal. 

P.  L.  Willis,  for  appellants.  Harrison  Al- 
len, for  respondent 

MOORE,  J.  (after  stating  the  facts  as 
above).  The  complaint  herein  does  not  allege 
any  fraud  or  misrepresentation  as  a  basis  for 
setting  aside  the  compromise  and  settlement. 
Neither  does  it  aver  that  such  agreement  was 
not  made  in  good  faith,  unless  concealment 
can  be  inferred  from  the  statement  that  the 
trustee  did  not  inform  the  county  court  that 
the  decree  rendered  in  the  case  of  Dekuin  v. 
Multnomah  County,  38  Or.  253,  63  Pac.  496, 
had  been  affirmed. 

The  doctrine  once  prevailed  that  the  failure 
of  a  party  to  a  contract  to  disclose  every  ma- 
terial fact  of  which  he  knew  the  adverse  par- 
ty was  ignorant,  although  such  actuality  was 
equally  within  the  observation  or  reach  of 
both  parties,  would  afford  sufficient  equitable 
grounds  for  rescinding  an  agreement  that  was 
consummated  by  means  of  the  concealment. 
Pom.  Eq.  6  850.  This  precept  is  modified  to 
some  extent  by  a  text-writer  who,  discussing 
the  question,  says:  "As  a  general  rule,  each 
party  Is  bound  to  communicate  to  the  other 
his  knowledge  of  material  facts,  provided  he 
knows  the  other  to  be  ignorant  of  them,  and 
they  be  not  open  and  naked,  or  equally  with- 
in the  reach  of  his  observation."  2  Kent, 
Com.  *482.  In  a  note  to  this  excerpt,  appear- 
ing in  Lacy'8  edition  to  the  works  of  this  not- 
ed author,  it  Is  stated:  "The  rule  here  laid 
down,  though  one  undoubtedly  of  moral  obli- 
gation, is  perhaps  too  broadly  stated  to  be  sus- 
tained by  the  practical  doctrine  of  the  courts. 
The  qualification  of  the  rule  is  that  the  par- 
ty in  possession  of  the  facts  must  be  under 
some  special  obligation,  by  confidence  reposed 
or  otherwise  to  communicate  them  truly  and 
fairly."  The  more  modern  rule  is  that  when 
there  Is  no  relation  of  trust  or  confidence  ex- 
isting between  the  parties  to  a  compromise 
and  settlement,  which  would  impose  upon  one 
an  obligation  to  give  full  information,  and  no 
artifice  for  a  fraudulent  purpose  is  employed 
which  would  lull  the  other  to  repose,  he  can- 
not proceed  blindly,  omitting  all  Inquiry  and 
investigation,  and  then  complain  that  the  for- 
mer did  not  volunteer  to  give  the  information 
which  he  possessed.  8  Cyc.  525;  Dambmann 
v.  Sohulting.  75  N.  Y.  55;  Graham  v.  Meyer, 
09  N.  Y.  611,  IN.  E.  143;  Cleveland  v.  Rich- 
ardson, 132  U.  S.  318,  10  Sup.  Ct  100,  33  L. 
Ed.  384.  Tested  by  this  rule,  tbe  complaint 
In  the  case  at  bar  does  not  show  that  any  fidu- 
ciary relation  existed  between  the  parties 


hereto  at  tbe  time  the  compromise  and  settle- 
ment were  reached,  nor  does  that  pleading 
negative  in  any  manner  a  want  of  knowledge 
on  the  part  of  the  county  court  that  the  de- 
cree rendered  in  the  case  of  Dekum  v.  Mult- 
nomah County,  supra,  had  been  affirmed.  The 
county,  however,  was  a  party  to  that  suit; 
and  hence  it  knew  what  decree  had  been  ren- 
dered therein,  and  was  bound  by  the  record. 
The  complaint  was  undoubtedly  framed  on  the 
assumption  that  the  officers  of  a  municipal 
corporation  were  powerless  to  effect  a  valid 
compromise  and  settlement  whereby  any  part 
of  a  burden,  represented  by  certificates  Issued 
to  a  county  on  account  of  the  sale  of  proper- 
ty for  delinquent  taxes,  could  be  remitted. 
This  question  having  been  settled  adversely  to 
such  theory  (Multnomah  County  v.  Title  Guar- 
antee &  Trust  Co.,  40  Or.  523,  80  Pac.  409), 
the  only  ground,  therefore,  on  which  a  decree 
for  the  plaintiff  could  be  based,  is  the  alleged 
failure  of  the  trustee  to  impart  the  informa- 
tion which  he  possesssed,  and  that  is  insuffi- 
cient. 

It  is  unnecessary,  in  view  of  the  conclusion 
reached,  to  consider  whether  or  not  the  plain- 
tiff can  retain  the  money  paid,  which  affords 
a  valuable  consideration  for  the  compromise 
and  settlement,  and  seek  a  rescission. 

An  error  having  been  committed  by  the  tri- 
al court,  the  decree  Is  reversed,  and  the  cause 
remanded,  with  directions  to  sustain  the  de- 
murrer. 


MATLOCK  v.  SCHEUERMAN. 
(Supreme  Court  of  Oregon.    Feb.  4,  1908.) 

1.  Bills  and  Notes— Checks— Actions— De- 
fenses— Ii.leoality— Burden  of  Proof. 

Under  B.  &  C.  Comp.  §  1945,  providing 
that  all  notes,  bills,  etc..  the  consideration  for 
which  is  money  won  at  gaming  with  cards,  etc., 
shall  be  void  as  between  the  parties  thereto  and 
all  other  persons,  except  holders  in  good  faith, 
without  notice  of  the  illegality  of  the  contract, 
where,  in  an  action  on  a  check  by  the  indorsee 
thereof,  it  was  admitted  by  the  pleadings  that 
the  check  was  given  for  a  gambling  debt,  plain- 
tiff had  the  burden  of  establishing  all  the  ele- 
ments necessary  to  constitute  him  a  holder  in 
good  faith  for  value. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  §9  1675-1680.] 

2.  Same. 

Under  B.  &  C.  Comp.  §  4454,  providing  that 
one  is  a  holder  in  due  course  of  a  negotiable 
instrument  who  has  taken  the  instrument  under 
the  following  conditions:  "That  it  is  complete 
and  regular  on  its  face,"  etc.— the  fact  that  at 
the  time  a  check  was  transferred  the  payee 
stated  that  the  drawer  had  asked  him  to  wait 
two  or  three  days  for  presentation  of  the  check 
did  not  charge  the  indorsee  with  notice  of  any 
infirmity  in  the  contract,  such  a  request  not  be- 
ing binding  on  the  payee,  and  not  varying  the 
terms  of  the  writing. 

[Ed.  Note.— For  cases  in  point,  Bee  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  §§  849-852.] 

3.  Same— Presentation— Time. 

As  between  the  drawer  and  payee  of  a 
check  the  rule  is  that,  when  the  payee  to  whom 
the  check  is  delivered  receives  it  in  the  same 

f»lace  where  the  bank  on  which  it  is  drawn  is 
oca  ted,  he  may  preserve  recourse  against  the 
drawer  by  presenting  it  for  payment  at  any 
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time  before  the  close  of  banking  hours  on  the 
next  day. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  §§  1091-1103.] 

4.  Same. 

Under  B.  &  C.  Comp.  §  443.1,  providing 
that,  where  an  instrument,  payable  on  demand, 
is  negotiated  an  unreasonable  length  of  time 
after  its  issue,  the  holder  is  not  deemed  a  holder 
in  due  course,  a  check  issued  on  a  certain  date, 
and  bearing  that  date  and  negotiated  at  noon 
of  the  following  day,  was  not  overdue  so  as  to 
carry  to  the  indorsee  notice  of  its  illegality  or 
previous  dishonor. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  §§  830-841.] 

5.  Same— Receipt  in  Usual  Course  of  Busi- 
ness. 

Commercial  paper  may  be  said  to  be  re- 
ceived in  the  usual  course  of  business  when  it  is 
indorsed  and  delivered  for  value  under  such  cir- 
cumstances that  a  business  man  of  ordinary  in- 
telligence and  capacity  would  give  his  money, 
goods,  or  credit  for  it,  when  offered  for  the  pur- 
pose for  which  it  is  tranferrcd ;  and  it  would 
not  be  in  due  course,  if  he  should  at  once  sus- 
pect the  integrity  of  the  paper  itself,  or  the 
credit  and  standing  of  the  party  offering  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  §§  810,  820.] 

6.  Same— Questions  fob  Jubt. 

A  purchaser  for  valuable  consideration  be- 
fore maturity  of  negotiable  paper  is  not  as  a 
matter  of  law  affected  by  notice  of  facts  calcu- 
lated to  arouse  suspicion  as  to  the  transac- 
tion in  which  the  paper  originated,  the  single 
question  being  whether  he  acted  in  good  faith; 
and  in  determining  that  question  his  knowledge 
of  suspicious  circumstances  may  be  shown,  and 
it  is  for  the  jury  to  determine  the  ultimate  facts. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  §  1870.] 

7.  Same— Notice  of  Infibmitt— Sufficiency 
of  Evidence. 

Under  B.  &  C.  Comp.  §  44~>8,  providing 
that  to  constitute  notice  of  infirmity  in  a  nego- 
tiable instrument  or  defect  in  the  title  of  the 
person  negotiating  it  the  person  to  whom  it  is 
negotiated  must  have  had  actual  knowledge  of 
the  infirmity  or  defect,  or  knowledge  of  such 
facts  that  his  action  in  taking  the  instrument 
amounted  to  bad  faith,  evidence  that  the  trans- 
fer of  a  check  for  $400  by  S.,  the  payee  thereof, 
to  plaintiff,  his  brother-in-law,  took  place  near 
the  bank  on  which  the  check  was  drawn  and  of 
which  plaintiff  was  vice  president;  that  no  in- 
quiry was  made  at  the  bank  before  purcha.se ; 
and  that  plaintiff,  after  getting  his  lunch,  went 
to  a  hotel,  got  a  blank  check,  and  filled  it  out 
to  the  order  of  S.  for  $400,  and  gave  it  to  an- 
other party  for  delivery  to  S. — did  not  show 
actual  knowledge  on  plaintiff's  part  of  an  in- 
firmity in  the  check. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  §§  1832-183!).] 

8.  Same— Questions  fob  Juby. 

Where,  in  an  action  on  a  check  by  the  in- 
dorsee thereof,  an  inference  may  be  drawn  from 
the  surrounding  circumstances  that  on  the  one 
hand  tends  to  discredit  plaintiff's  testimony  as 
to  his  lack  of  knowledge  of  the  infirmity  or  the 
check  and  his  good  fuith  in  taking  it,  and  on 
the  other  hand  tends  to  establish  lack  of  good 
faith,  the  question  is  for  the  jury. 

9.  Payment  —  Check  of  Debtob  —  Pbesump- 
tion. 

When  a  debtor  gives  his  check  for  the 
amount  of  his  indebtedness,  the  prima  facie  pre- 
sumption arises  that  the  check  was  taken  merely 
as  conditional,  not  as  absolute,  payment,  though 
to  make  the  rule  applicable  there  must  be  a 
debt  either  precedent  or  contemiioraneous. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  39,  Payment,  §§  189-194.J 


10.  Bills  and  Notes  —  Consideration  —  Ex 
change  of  Commercial  Papeb— Patment 

as  Condition. 

Where  there  is  an  exchange  of  commercial 
paper,  each  instrument  forms  a  sufficient  consid- 
eration for  the  other,  and  such  exchange  is  an 
independent  obligation  not  conditioned  on  th«* 
payment  of  the  other,  unless  such  condition  is 
expressed  in  it. 

[Ed.  Note.— For  cas^s  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  §  174.] 

11.  Same. 

B.  &  C.  Comp.  8  4454,  relating  to  negotiable 
instruments,  provides  that  one  is  a  holder  in 
due  course  "who  has  taken  the  instrument  under 
the  following  conditions:  •  *  *  That  he  took 
it  in  good  faith  and  for  value."  Section  4427 
provides  that  value  is  any  consideration  suffi- 
cient to  support  a  simple  contract.  One  S..  the 
payee  of  a  check  drawn  by  defendant,  told  plain- 
tiff that  defendant  had  asked  him  to  wait  two 
or  three  days  before  presenting  it,  and  that  he 
(S.)  might  need  some  money.  Plaintiff  agreed 
to  take  the  check,  which  was  thereupon  indorsed 
to  him,  he  giving  S.  his  own  check  for  a  like 
amount.  This  latter  check  was  afterwards  paid. 
Held,  that  plaintiff  gave  value  for  the  check 
indorsed  to  him. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  §§  898-908.] 

12.  Same  —  Rights  of  Indobsee—  Invalidity 
of  Check. 

A  bona  fide  indorsee  for  value  of  a  check 
given  for  a  gambling  debt  is  not  bound  on  dis- 
covering the  original  invalidity  of  the  check  to 
sue  the  indorser  rather  than  the  maker. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  ffi  971-981.] 

13.  Same— Actions— I  nstbuctions. 
Defendant  gave  his  check  to  one  S.  in  pay- 
ment of  a  gambling  debt.  S.  indorsed  the  check 
to  plaintiff,  who  took  it  without  notice  of  its 
illegality,  and  gave  his  own  check  for  a  like 
amount,  and  on  the  same  bank,  in  exchange 
therefor.  Held,  that  an  instruction  that  plaintiff 
was  not  bound  to  make  inquiry  at  the  bank,  or 
ascertain  whether  or  not  his  check  had  been  pre- 
sented or  paid  at  the  time  he  presented  defend- 
ant's check  for  payment,  nor  was  it  necessary 
for  him  to  stop  payment  on  his  own  check,  if, 
at  the  time  he  presented  defendant's  check  for 
payment,  he  was  a  bona  fide  holder  thereof,  and 
that  the  fact  that  his  own  check  had  not  yet 
been  cashed  would  make  no  difference,  was 
proper. 

Appeal  from  Circuit  Court,  Umatilla 
County ;  H.  J.  Bean,  Judge. 

Action  by  W.  F.  Matlock  against  Jacob 
Scheuerman.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

Defendant  appeals  from  a  judgment  enter- 
ed against  him  for  the  amount  of  a  check 
issued  by  him  under  date  of  December  12, 
1900.  on  the  First  National  Bank  of  Pendle- 
ton, for  the  sum  of  $4<!0.  In  favor  of  Letter 
Swaggart.  Ills  order,  or  bearer,  who  about 
noon  of  the  following  day  indorsed  and  de- 
livered it  to  plaintiff,  receiving  in  exchange 
therefor  plaintiff's  check  for  the  same 
amount,  on  the  same  bank,  payable  to  his 
order.  It  is  averred  in  the  complaint  that 
plaintiff  paid  Swaggart  value  for  the  check, 
and  on  the  14th  presented  it  to  the  bank  for 
payment,  which  was  refused  on  the  order 
and  direction  of  defendant,  given  to  the  bank 
without  plaintiff's  knowledge,  and  after  be 
became  the  owner  of  it.  The  answer  ad- 
mits the  issuance  of  the  check,  but  denies 
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the  other  averments  of  the  complaint  and 
affirmatively  alleges  that  the  only  considera- 
tion for  the  check  was  a  gambling  debt 
which  Swaggart  claimed  from  defendant; 
that  Swaggart  on  the  morning  of  the  13th, 
before  he  indorsed  it  to  plaintiff,  had  pre- 
sented the  check  for  payment,  which  was 
refused;  that  plaintiff  had  knowledge  of  its 
Illegality  when  he  received  the  check,  and 
of  its  previous  dishonor;  that  plaintiff  paid 
no  consideration  or  value  for  the  transfer: 
and  that  at  the  time  of  the  transfer  the 
check  was  past  due.  By  the  reply  all  of  the 
new  matter  of  the  answer  is  denied  except- 
ing that  the  check  was  given  for  a  gambling 
debt.  Error  is  assigned  on  account  of  the 
overruling  of  defendant's  motion  for  a  non- 
suit, the  admission  of  testimony,  over  his 
objection,  and  the  giving  and  refusing  of  in- 
structions by  the  court. 

Douglas  W.  Bailey,  for  appellant  J.  H. 
Raley,  for  respondent. 

SLATER,  C.  (after  stating  the  facts  as 
above).  All  the  errors  assigned  are  Included 
In  two  principal  propositions,  which  alone 
are  necessary  to  be  considered,  viz. :  (1)  Is 
the  plaintiff  a  holder  In  course?  and  (2)  was 
he  under  any  legal  duty  to  stop  payment  on 
his  own  clieck  after  having  been  denied  pay- 
ment of  the  check  held  by  him  ?  The  statute 
declares  that  one  Is  a  holder  in  due  course 
"who  has  taken  the  Instrument  under  the 
following  conditions:  (1)  That  it  is  com- 
plete and  regular  upon  Its  face;  (2)  that  he 
became  the  bolder  of  It  before  it  was  over- 
due, aud  without  notice  that  it  had  been 
previously  dishonored,  if  such  was  the  fact; 
(3)  that  he  took  it  in  good  faith  and  for 
value;  (4)  that  at  the  time  it  was  negotiated 
to  him  he  had  no  notice  of  any  infirmity  In 
the  Instrument  or  defect  in  the  title  of  the 
person  negotiating  it."  B.  &  C.  Coinp.  § 
4454.  But  a  check,  the  consideration  for 
which  is  money  won  by  playing  at  a  game  of 
cards,  is  void  and  of  no  effect  as  between 
the  parties  to  the  same  aud  all  other  per- 
sons, except  holders  In  good  faith,  without 
notice  of  the  illegality  of  such  contract.  B. 
&  C.  Conip.  §  1045. 

It  having  been  admitted  by  the  pleadings 
that  the  check  was  given  In  consideration 
of  a  gambling  debt,  the  burden  of  proof  is 
with  the  plaintiff  to  establish  all  of  the  ele- 
ments necessary  to  constitute  him  a  holder 
in  good  faith  for  value.  Owens  v.  Snell,  20 
Or.  483,  44  Pnc.  827 ;  Kenny  v.  Walker,  20  Or. 
41.  44  Pac.  501;  Brown  v.  Feldwert,  46  Or. 
303,  80  Pac.  414.  The  check  sued  on  was  of- 
fered in  evidence,  and  Is  in  the  following 
form : 

Pendleton.  Oregon,  Dec.  12,  1000.   No.  . 

The  First  National  Bank  $400  — 

_  order 
Pay  to  L.  Swagard  or  bearer 

four  hundred  dollars 

J.  Scheuerman. 


Plaintiff  testified  that  he  had  lived  in 
Pendleton  for  30  years  and  had  been  ac- 
quainted with  Scheuerman  for  20  years ;  that 
he  was  a  man  who  did  a  great  deal  of  busi- 
ness about  town,  of  which  plaintiff  had  more 
or  less  knowledge;  that  he  had  frequently 
seen  defendant's  checks  in  circulation  in  the 
community,  and  now  held  one  of  them,  and 
that  he,  plaintiff,  was  the  present  owner  and 
holder  of  the  check  sued  on ;  that  he  bought 
the  check  from  Swaggart,  who  at  the  time 
Indorsed  the  same  to  him;  that  no  part  of 
the  check  had  been  paid,  and  that  he,  plain- 
tiff, gave  his  check  for  $400  for  It,  and  that 
his  check,  so  given  to  Swaggart,  was  cashed 
at  the  First  National  Bank,  and  the  amount 
charged  to  his  account  by  the  bank;  that 
within  two  or  three  days  after  he  got  Scheu- 
ermann check  he  demanded  payment  thereof 
of  the  First  National  Bank,  but  was  told  by 
the  cashier  that  Scheuerman  had  stopped  its 
payment ;  that  at  the  time  he  paid  Swaggart 
for  the  check  he  had  no  knowledge  as  to 
what  the  consideration  of  the  Scheuerman 
check  was,  nor  that  it  was  given  for  a 
gambling  debt,  nor  that  the  maker  and  payee 
thereof  had  been  engaged  in  gambling.  On 
cross-examination  the  witness  also  testified 
that  he  bought  the  check  on  December  13, 
1000,  about  noon.  In  answer  to  the  question, 
"Tell  the  jury  the  circumstances  under 
which  you  bought  it?"  plaintiff  testified  as 
follows:  "That  day  about  12  o'clock  I  was 
going  home  to  my  lunch,  and  I  met  Mr.  Swag- 
gart on  the  corner  of  the  Boston  store,  and  he 
stopped  me  and  said,  'I  have  a  check  of 
Scheuermann  which  he  asked  me  to  wait 
two  or  three  days  for,  and  I  may  need  the 
money,'  and  I  said :  'All  right  Give  me  the 
check,  and  I  will  give  you  my  check  for  it. 
and  you  can  go  to  the  bank  and  get  the 
money.'  And  he  signed  the  check,  and  I  went 
to  my  lunch  and  came  back  from  lunch,  and 
went  to  the  hotel  and  got  a  blank  check  and 
gave  it  to  John  Endicott."  Knowing  that 
Eudlcott  was  well  acquainted  with  Swag- 
gart, he  asked  him  to  hand  the  check  to  the 
latter,  which  he  did.  Endicott,  it  appears, 
had  been  interested  with  Swaggart  in  the 
results  of  the  gambling  game;  but  plaintiff 
swears  he  knew  nothing  of  that  The  plain- 
tiff's evidence  further  shows  that  he  is  vice 
president  of  the  First  National  Bank,  and 
was  in  the  bank  on  the  morning  of  the  13th, 
but  he  did  not  then  learn  that  Scheuerman 
had  ordered  payment  of  his  check  stopped; 
that  he  presented  the  check  at  the  bank  for 
payment  on  the  morning  of  the  14th,  which 
was  refused;  that  he  made  no  inquiry  at  the 
bank  to  ascertain  whether  the  check  he  had 
issued  to  Swaggart  in  exchange  therefor 
had  been  paid  or  not.  nor  did  he  notify  Swag- 
gart of  the  nonpayment  of  the  Scheuerman 
check,  but  he  immediately  gave  it  to  his  at- 
torney for  collection  :  that  on  the  15th  Swag- 
gart cashed  at  the  bank  the  check  received 
by  him  from  plaintiff.  Upon  this  state  of  the 
record,  has  plaintiff  made  out  a  prima  facie 
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ease  of  a  holder  In  due  course?  We  shall 
discuss  In  the  order  of  their  statement  In 
section  4454,  supra,  tbe  several  elements  of 
fact,  tbe  existence  of  which  is  necessary  to 
constitute  one  a  holder  in  due  course. 

1.  It  is  necessary  that  the  instrument  be 
complete  and  regular  on  its  face,  and  it 
is  argued  by  the  defendant  that  Swaggart's 
remark  at  tbe  time  of  the  negotiation  that 
Scheuerman  had  asked  him  to  wait  two  or 
three  days  for  presentation  of  the  check  dis- 
closed to  plaintiff  that  the  Instrument  did  not 
represent  on  its  face  all  of  tbe  contract  be- 
tween the  parties  and  rendered  it  Indefinite 
as  to  time  of  payment.  Such  a  request,  how- 
ever, was  not  binding  on  tbe  payee.  It  did 
not  vary  the  terms  of  the  writing.  It  added 
nothing  to  it  and  took  nothing  from  it  that 
was  essential  to  its  character  as  a  negotiable 
Instrument.  From  such  a  request  one  would 
usually  and  rightly  infer  that  tbe  maker 
bad  not  funds  on  deposit  to  meet  the  check 
when  Issued,  but  would  deposit  sufficient 
funds  within  the  time,  and,  by  tbe  use  of 
such  language,  notice  of  that  fact  might  be 
given ;  but  it  is  not  calculated  to  carry  notice 
of  any  infirmity  in  the  contract. 

2.  It  Is  urged  that  the  check  was  overdue 
when  negotiated.  It  is  payable  on  demand, 
and  when  such  paper  is  negotiated  an  unrea- 
sonable length  of  time  after  issue  tbe  bolder 
Is  not  deemed  a  bolder  In  due  course.  B.  & 
C.  Comp.  |  4455.  What  is  a  reasonable  time 
has  been  fixed  by.  Judicial  decisions.  As  be- 
tween the  drawer  and  payee  the  rule  Is  that, 
when  the  payee  to  whom  the  check  is  deliv- 
ered receives  it  in  the  same  place  where  the 
bank  on  which  it  is  drawn  is  located,  he  may 
preserve  recourse  against  the  drawer  by  pre- 
senting it  for  payment  at  any  time  before 
the  close  of  banking  hours  on  the  next  day. 
2  Daniel.  Neg.  Inst.  (5tb  Ed.)  §  1500.  The 
presumption  raised  by  the  statute  is  that  if 
tbe  Instrument  is  presented  within  a  reason- 
able time  it  would  be  paid,  if  a  valid  instru- 
ment on  its  face;  but,  when  such  reasonable 
time  has  passed  and  tbe  instrument  is  still 
In  circulation,  it  carries  with  it  the  infer- 
ence of  dishonor,  and  is  notice  to  any  one 
taking  It  of  any  latent  inherent  infirmity 
that  may  exist.  Tbe  check  having  been  is- 
sued on  the  12th,  and  bearing  that  date,  and 
negotiated  at  the  noon  hour  on  tbe  13th, 
was  not  overdue,  so  as  to  carry  notice  to 
plaintiff  of  its  illegality  or  of  its  previous 
dishonor. 

3.  It  is  next  urged  that  the  check  was  not 
received  in  the  usual  course  of  business,  but 
in  a  very  unusual  manner,  not  in  the  course 
of  a  business  transaction,  or  a  transaction 
free  from  suspicion.  As  to  what  transactions 
are  included  "In  the  usual  course  of  business" 
it  is  not  easy  to  determine.  That  depends 
largely  upon  the  circumstances  of  each  par- 
ticular case.  7  Cyc.  025.  As  applied  to  the 
indorsement  of  commercial  paper,  it  may  be 
said  generally  to  include  the  concurrent  in- 
dorsement and  delivery  for  value  under 


such  circumstances  that  a  business  man  of  or- 
dinary intelligence  and  capacity  would  give 
his  money,  goods,  or  credit  for  it  when  offer- 
ed for  the  purpose  for  which  this  was  trans- 
ferred, and  it  would  not  be  in  due  course  if 
such  a  person  would  at  once  suspect  the  in- 
tegrity of  the  paper  itself,  or  the  credit  and 
standing  of  the  party  offering  it.  2  Randolph 
on  Com.  Paper,  §  088;  Roberts  v.  Hall,  37 
Conn.  205,  0  Am.  Rep.  308;  Klmbro  v.  Lytle, 
10  Yerg.  (Tenn.)  417,  31  Am.  Dec.  585.  This 
necessarily  Involves  the  question  of  good 
faith.  But  a  purchaser  for  a  valuable  consid- 
eration before  maturity  of  negotiable  paper 
Is  not  as  a  matter  of  law  affected  by  notice 
of  facts  calculated  to  arouse  suspicion  as  to 
the  transaction  in  which  the  paper  originated. 
Tbe  single  question  is  whether  he  acted  in 
good  faith,  and  to  aid  in  determining  that 
question  his  knowledge  of  suspicious  circum- 
stances may  be  shown,  and  it  is  for  the  jury 
to  determine  the  ultimate  facts.  Bowman  v. 
Metzger,  27  Or.  23,  39  Pac.  3,  44  Pac.  1000. 
Since  the  decision  of  that  case  the  Legisla- 
ture has  prescribed  a  rule  upon  what  shall 
constitute  notice  in  such  cases:  "To  consti- 
tute notice  of  an  infirmity  in  tbe  instrument 
or  defect  in  the  title  of  the  person  negotiat- 
ing the  same,  the  person  to  whom  It  is  nego- 
tiated must  have  had  actual  knowledge  of 
the  infirmity  or  defect,  or  knowledge  of  such 
facts  that  his  action  in  taking  the  instrument 
amounted  to  bad  faith."  B.  &  C.  Comp.  f 
4458.  The  lack  of  good  faith  arises,  it  is 
asserted,  from  the  facts  shown  that  the  trans- 
fer took  place  in  the  near  vicinity  of  the  bank 
on  which  the  check  was  drawn,  and  of  which 
Matlock  was  vice  president;  that  he  and 
Swaggart  were  brothers-in-law;  that  no  in- 
quiry was  made  at  the  bank  before  purchase ; 
that  Matlock  after  getting  his  lunch  went  to 
the  hotel,  and  there  procured  a  blank  check 
In  which  he  wrote  the  amount  of  $400,  pay- 
able to  Swaggart,  and  signed  and  delivered 
it  to  Endlcott  for  delivery  to  Swaggart.  But 
none  of  these  facts  amount  to  proof  of  actual 
knowledge.  As  to  making  the  Inquiry  "he 
does  not  owe  to  the  party  who  puts  such 
paper  in  circulation  the  duty  of  active  in- 
quiry to  avert  the  imputation  of  bad  faith. 
The  rights  of  the  holder  are  to  be  determined 
by  the  simple  test  of  honesty  and  good  faith, 
and  not  by  mere  speculation  as  to  his  prob- 
able diligence  or  negligence."  Belmont 
Branch  Bank  v.  Hoge,  35  N.  Y.  05-08 ;  Bow- 
man v.  Metzger.  supra.  Plaintiff  testified  to 
his  lack  of  knowledge  of  the  infirmity  of  the 
paper  and  to  bis  good  faith  in  taking  it ;  but 
if  an  inference  may  be  drawn  from  the  sur- 
rounding circumstances  that  on  the  one  hand 
tends  to  detract  from  the  credibility  of  plain- 
tiff's statements,  and  on  the  other  baud  tends 
to  establish  the  lack  of  good  faith.  It  is  for 
the  jury  and  not  the  court  to  determine  tbe 
fact 

4.  Did  the  plaintiff  take  the  Instrument  for 
value?  Value  is  any  consideration  sufficient 
to  support  a  simple  contract    Section  4427, 
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B.  &  C.  Comp.  It  is  a  well-settled  and  uni- 
versally recognized  rule  that,  when  a  debtor 
has  given  his  check  for  the  amount  of  his 
Indebted uess,  the  prima  facie  presumption 
arises  that  the  check  was  taken  merely  as 
conditional,  not  absolute,  payment  (22  Am. 
&  Eng.  Ency.  Law  [2d  Ed.]  560),  and  "the  ac- 
ceptance of  the  Instrument  by  the  creditor 
Is  considered  as  accompanied  by  the  condi- 
tion of  payment.  Thus  it  was  said,  in  the 
time  of  Lord  Holt :  'A  bill  shall  never  go  in 
discbarge  of  a  precedent  debt,  except  It  be  a 
part  of  the  contract  that  It  shall  be  so.' "  2 
Daniel.  Neg.  Inst.  (5th  Ed.)  283.  And  this 
rule  has  been  applied  to  the  liquidation  of  a 
contemporaneous  debt.   Id.  281. 

There  must,  however,  be  a  debt,  either  pre- 
cedent or  contemporaneous,  to  make  the  rule 
applicable.  Where,  however,  there  Is  an  ex- 
change of  commercial  paper,  each  instrument 
forms  a  sufficient  consideration  for  the  other 
(2  Randolph  on  Com.  Paper,  S§  479-180 ;  Rice 
v.  Grange.  131  N.  Y.  149,  30  N.  E.  46 ;  Ran- 
kin v.  Knight,  1  Cin.  R.  [Ohio]  515 ;  Shannon 
v.  Harley,  32  Misc.  Rep.  623,  66  N.  T.  Supp. 
471).  and  each  is  an  independent  obligation 
not  conditional  on  the  payment  of  the  other 
(7  Cyc.  710).  In  this  case  the  language  of 
the  parties  used  at  the  time  Imports  nothing 
more  than  an  exchange  of  checks.  They  met 
upon  the  street,  when  Swaggart  says  to  plain- 
tiff:  "I  have  a  check  of  Scheuertnan's  which 
he  asked  me  to  wait  two  or  three  days  for, 
and  I  may  need  the  money."  Plaintiff  re- 
plies: "All  right.  Give  me  the  check,  and  I 
will  give  you  my  check  for  it,  and  you  can 
go  to  the  bank  and  get  the  money."  That  is 
the  contract  between  the  parties.  It  appears 
from  other  evidence  that  the  Sebeuerman 
check  which  was  then  Indorsed  and  delivered 
to  plaintiff  was  for  the  sum  of  $400,  and 
that  Matlock  gave  to  Swaggart  his  check  for 
n  like  amount.  The  transaction  does  not 
amount  to  an  offer  to  pay  $400  and  Its  ac- 
ceptance, thereby  creating  a  debt  of  that 
amount,  which  was  afterwards  liquidated  by 
the  delivery  of  another  check.  If.  however, 
that  construction  should  follow,  the  check 
would  have  the  effect  of  conditional  payment, 
and  it  is  a  part  of  the  plaintiff's  case  that 
the  check  he  gave  was  paid  on  the  10th. 
That  not  only  established  its  value,  but  is 
a  performance  of  the  condition.  The  original 
obligation  is  paid  and  extinguished  by  re- 
lation as  of  the  date  of  the  giving  of  the 
check.  Huuter  v.  Wetsell,  84  X.  Y.  549,  38 
Am.  Rep.  544;  Getchell  v.  Chase,  124  Mass. 
3(H»;  Cushman  v.  Llbbey,  15  Gray  (Mass.) 
358.  As  sustaining  the  contention  that  the 
check  was  not  payment,  we  are  cited  to  the 
case  of  Ileartt  v.  Rhodes,  60  111.  351-356. 
There  one  Dickinson  gave  his  check  to  pay 
a  precedent  debt  existing  in  the  form  of  a 
note  signed  by  Heartt  for  his  accommodation, 
and  on  which  the  action  was  brought.  At 
the  time  of  giving  the  check  Dickinson  had 
only  $23.40  in  the  bank,  and  the  check  was 
dishonored  for  want  of  funds.    Because  of 


the  pre-existing  debt,  the  rule  of  conditional 
payment  was  applicable,  and  the  court  very 
properly  say:  "Drawing  the  check  without 
having  funds  to  meet  it,  and  having  no  right 
to  expect  payment  of  it,  was  a  fraud  and 
imposition  on  the  payee."  For  the  same  pur- 
pose the  case  of  Harrington  v.  Johnson,  7 
Colo.  App.  483,  44  Pac.  368,  is  cited.  There 
one  Hoblit,  who  was  the  cashier  of  a  bank, 
purchased  of  the  mortgagee  a  note  and  mort- 
gage which  had  been  fraudulently  given  and 
gave  a  check  on  his  bank  for  the  price.  A 
suit  in  equity  was  brought  to  set  aside  the 
conveyance  for  fraud,  and  the  defense  of 
bona  fide  purchaser  for  value  was  set  up. 
Fraud  was  found;  but  the  lower  court  held 
that  Hoblit  purchased  without  notice,  and 
that  by  giving  his  check  he  had  paid  value. 
On  appeal  the  case  was  reversed  upon  the 
ground  that  Hoblit  was  entirely  silent  as  to 
what  became  of  the  check;  whether  It  was 
ultimately  paid,  or  whether,  In  point  of  fact. 
Mrs.  Johnson,  the  assignor,  ever  received  the 
money  which  it  represented.  He  neither  pro- 
duced the  check  or  proved  its  payment,  and 
hence  there  was  no  evidence  of  value.  Thomp- 
son v.  Sioux  Palls  National  Bank,  150  U.  S. 
231,  14  Sup.  Ct.  94,  87  L.  Ed.  1063,  is  another 
case  upon  which  defendant  relied.  It  was 
there  held  that  the  crediting  upon  the  books 
of  the  bank  to  a  depositor  of  the  amount  of 
a  check  fraudulently  issued  without  consid- 
eration and  to  whom  it  was  assigned  does 
not  make  the  bank  a  bona  fide  purchaser  for 
value,  and  that  if,  after  such  credit  and 
before  payment  for  value  upon  the  faith  of 
the  check,  the  holder  received  notice  of  the 
invalidity  of  the  check,  he  cannot  become  a 
bona  flde  holder  by  subsequent  payment. 
This  is  undoubtedly  correct,  because  by  such 
credit  only  the  relation  of  debtor  and  credit- 
or is  created,  and  It  Is  the  right  of  the  ap- 
parent debtor  at  any  time  upon  receipt  of 
knowledge  of  the  Invalidity  of  the  check  to 
cancel  the  credit,  but  If  it  pays,  having  such 
knowledge,  it  Is  a  voluntary  payment.  We 
conclude,  therefore,  that  there  was  no  error 
in  denying  defendant's  motion  for  a  nonsuit. 

The  theory  of  the  defense  is  that  the  giving 
of  a  check  by  Matlock  to  Swaggart  was  not 
payment  and  did  not  amount  to  payment  un- 
til Matlock's  check  was  paid  at  the  bank  on 
which  It  was  drawn,  or  It  bad  passed  out  of 
Swaggart's  hands  and  into  the  hands  of  an 
Innocent  purchaser.  An  instruction  to  that 
effect  was  asked,  but  was  denied ;  and  the 
court  Instructed  the  jury:  "That  the  plain- 
tiff was  not  bound  to  make  inquiry  at  the 
bank,  or  ascertain  whether  or  not  his  check 
had  been  presented  or  paid  at  the  time  he 
presented  the  Scheuermau  check  for  pay- 
ment. Neither  was  it  necessary  for  plaintiff 
to  stop  payment  on  his  check,  if  at  the  time 
he  presented  the  check  to  the  bank  for  pay- 
ment he  was  a  bona  flde  holder  thereof.  The 
fact  that  his  own  check  had  not  yet  been 
cashed  would  make  no  difference."  And  er- 
ror is  also  assigned  for  the  refusal  to  give 
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and  the  siring  of  these  Instructions.  If  de- 
fendant's theory  Is  correct  as  to  what  consti- 
tutes payment  and  when  It  took  place,  then 
Matlock  received  notice  of  an  infirmity  in 
the  instrument  before  he  paid  value,  and  he 
would  he  bound  at  his  own  peril  to  stop  pay- 
ment of  his  own  check.  But  we  have  al- 
ready held  that,  where  there  Is  an  exchange 
of  commercial  paper,  as  there  was  in  this 
case,  each  instrument  is  a  sufficient  considera- 
tion for  the  other,  and  such  exchange  is  an 
independent  obligation,  not  conditioned  on 
the  payment  of  the  other,  unless  such  condi- 
tion is  expressed  in  it.  It  necessarily  follows 
that  the  nonpayment  of  the  Scbeuerman 
check  would  not  be  a  defense  to  Matlock  in 
an  action  against  him  on  his  own  check 
brought  by  Swaggart  "It  is  true,"  as  stated 
in  Wooster  v.  Jenkins,  8  Denio  (N.  T.)  187, 
"that  so  long  as  the  securities  are  In  the 
hands  of  the  original  parties  they  will  bal- 
ance each  other.  But  It  Is  by  way  of  set-off, 
and  not  on  the  ground  that  they  are  Invalid." 
Even  the  defense  of  set-off  would  be  lost  by 
assignment  of  the  check.  As  between  Mat- 
lock and  the  bank  he  could  doubtless  have 
stopped  payment  of  his  own  check  when  de- 
nied payment  of  the  Scheuerman  check,  but 
that  would  not  have  relieved  him  of  liability 
on  his  own  check  either  in  the  hands  of 
Swaggart  or  of  a  third  party  as  assignee. 
While  Matlock  may  have  had  a  cause  of  ac- 
tion against  Swaggart  as  indorser  upon  due 
notice  to  him  of  nonpayment,  he  Is  also  en- 
titled to  his  action  against  Scheuerman,  and 
he  was  not  bound  to  pursue  the  former  for 
the  protection  of  the  latter  to  whom  he  was 
under  no  legal  duty  on  account  of  the  orig- 
inal invalidity  of  the  check.  In  Duncan  v. 
Gilbert,  29  N.  J.  Law,  521,  action  was  brought 
on  a  note  made  for  the  accommodation  of 
one  Rowland,  and  which.  It  was  alleged  as  a 
defense,  had  been  fraudulently  misappropri- 
ated by  him,  and  a  letter  of  credit  on  Lon- 
don obtained  from  plaintiff  in  his  favor  as 
the  consideration  for  its  assignment  The 
suggestion  was  made  to  the  court  that  plain- 
tiff might  revoke  the  letters  of  credit  and 
thus  protect  themselves,  to  which  Brown,  J., 
at  page  540  of  opinion,  replies,  in  substance, 
that,  if  it  be  said  that  Rowland  has  not 
drawn,  the  plaintiffs  may  protect  themselves 
from  future  drafts  by  revoking  the  credit, 
the  answer  Is,  the  plaintiffs  cannot  be  called 
upon  by  defendant  to  adopt  that  remedy. 
There  was  no  error  In  refusing  the  requested 
instruction,  or  in  the  one  given. 

The  court  permitted  the  jury  to  consider 
all  of  the  surroudlng  circumstances  given  in 
evidence,  which  included  plaintiffs  failure  to 
notify  Swaggart  of  the  nonpayment  of  the  de- 
fendant's check,  and  his  failure  to  demand 
and  enforce  payment  against  Swaggart,  to 
ascertain  plaintiff's  good  faith  In  taking  the 
check.  We  think  that  is  all  that  defendant 
was  entitled  to,  and  there  was  no  error  in 
refusing  the  other  requested  instructions,  not 
specifically  considered  herein. 


These  considerations,  we  think,  dispose  of 
the  errors  assigned,  and  result  in  an  affirm- 
ance of  the  judgment 


(33  UUh.  289) 
BRUMMITT  et  aL  y.  OGDEN  WATER- 
WORKS CO.  et  al. 
(Supreme  Court  of  Utah.   Feb.  2,  1908.) 

L  Municipal  Corporations  —  Fiscal  Man- 
agement—Remedies  or  Taxpayers. 

Where  a  city  enacts  an  ordinance  regulat- 
ing its  relations  with  a  water  company  which 
provides  for  excessive  rates  for  the  use  of  wa- 
ter for  municipal  purposes,  a  taxpayer  may  sue 
to  enjoin  the  waste  of  public  funds,  though  the 
taxes  of  others  are  proportionally  raised. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  38,  Municipal  Corporations,  ff  2159,  2163.) 

2.  Same— Ultra  Vibes  Acts. 

A  taxpayer  may  sue  for  relief  against  the 
waste  of  public  funds  by  unauthorized  or  ultra 
vires  acts  of  the  municipality,  in  the  absence  of 
a  special  statute  requiring  a  particular  officer 
to  sue  for  the  benefit  of  all  taxpayers.  Hence, 
if  a  city  enacts  an  invalid  ordinance  regulating 
its  relations  with  a  water  company  so  as  to  bind 
Itself  to  pay  unreasonable  rates  or  to  require 
the  payment  of  unjust  charges  by  the  public, 
taxpayers  affected  directly  as  users  of  water  or 
indirectly  as  taxpayers  may  sue  to  enjoin  the 
enforcement  of  the  ordinance, 

[Ed.  Note.— For  cases  in  point  see  Cent  Dte. 
vol.  36,  Municipal  Corporations,  if  2158,  2159k 
2163.] 

3.  Same — Discretionary  Acts. 

Where  a  city  is  acting  within  Its  author- 
ized powers,  a  taxpayer  cannot  arrest  its  acta 
merely  because  they  would  be  unwise  or  extrava- 
gant, nor  in  any  matter  that  is  purely  legisla- 
tive or  discretionary. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  f  2157.] 

4.  Waters— Public  Water  Supply— Rates— 
Rea  son  a  bleness— Presumption  . 

In  the  absence  of  a  showing  to  the  contrary. 
It  will  be  presumed  that  water  rates  agreed  upon 
between  a  city  and  a  water  company  are  fair 
and  reasonable. 

5.  Appeal  — Scope  op  Review  —  Questions 
Considered  —  City  Ordinance  —  Grounds 
op  Invalidity. 

In  an  action  by  taxpayers  to  enjoin  the  en- 
forcement of  an  ordinance  regulating  the  rela- 
tions between  a  city  and  a  water  company, 
where  the  ordinance  is  pleaded  and  made  a  part 
of  the  complaint  whether  a  particular  provision 
is  legal  or  illegal,  in  connection  with  the  other 
provisions  and  the  allegations  of  the  complaint 
may  present  a  mere  question  of  law,  and,  if  it 
does,  the  grounds  of  illegality  of  the  particular 
provision  need  not  be  specially  pleaded  to  au- 
thorize its  consideration  on  appeal,  if  the  rights 
of  plaintiffs  are  affected  thereby. 

[Ed.  Note.— For  cases  in  point  we  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §f  3316-3323.] 

6.  Municipal  Corpobations  —  Validity  op 
Ordinances— Remedy  op  Taxpayeb. 

A  taxpayer  cannot  sue  to  enjoin  the  en- 
forcement of  an  ordinance,  even  though  it  is  In- 
valid, unless  his  rights  are  affected. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  |  2157.] 

7.  Monopolies  —  Grant  —  Construction  — 
exolu8ivenes8. 

Unless  a  grant  Is  expressly  made  exclusive. 
It  will  not  be  so  construed  except  by  unavoid- 
able implication  arising  from  the  terms  used  in 
the  grant. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  85,  Monopolies,  I  1.] 
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8.  Municipal  Corporations  —  Fiscal  Man- 

AOEMENT— REMEDIES  OP  TAXPATBB— INJUNC- 
TION —  Enforcement  op  Illegal  Ordi- 
nance. 

Where  an  ordinance  granting  rights  to  a 
water  company  for  50  years  is  not  prohibited  by 
statute,  and  does  not  prevent  others  from  re- 
ceiving the  right  to  supply  inhabitants  with 
water,  and  at  most  grants  a  monopoly  of  the 
right  to  furnish  water  to  the  city  for  that  time, 
its  enforcement  cannot  be  enjoined  in  an  action 
by  taxpayer**  who  have  no  direct  or  personal 
interest  therein. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Municipal  Corporations,  §  2158.] 

9.  Same— Invalidity  op  Part  of  Ordinance 
—Effect. 

Though  a  part  of  an  ordinance  fixing  the 
relations  between  a  city  and  a  water  company 
is  invalid,  if  it  does  not  affect  the  interests  of 
the  taxpayers  who  are  suing  to  restrain  its  en- 
forcement, the  effect  of  the  invalid  portion  upon 
other  provisions  need  not  necessarily  be  consid- 
ered in  an  action  by  the  taxpayers  to  enjoin  the 
enforcement  of  the  ordinance. 

10.  Waters— Public  Water  Supply— Rates 
—  Authority  op  Municipality  to  Fix- 
Right— Waiver. 

The  fixing  and  regulation  of  water  rates 
is  a  governmental  function  which  cannot  be  sur- 
rendered or  suspended  by  the  city  council. 

11.  Municipal  Corporations  —  Regulation 
op  Rates  op  Public  Service. 

Municipalities  in  this  state  cannot  enter 
into  binding  contracts  regarding  rates  for  serv- 
ices rendered  to  the  public,  for  the  right  to  regu- 
late and  fix  such  rates  cannot  be  surrendered,  in 
the  absence  of  a  constitutional  or  statutory  au- 
thority. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  $  154.] 

12.  Same— Ordinances— Epfect  op  Partial 
Invalidity. 

The  fact  that  a  city  ordinance  is  invalid 
in  part  because  it  attempts  to  suspend  its  right 
to  regulate  water  rates  will  not  render  the 
rest  of  the  ordinance  invalid,  since,  on  account 
of  its  invalidity,  that  portion  could  have  no  ef- 
fect. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36.  Municipal  Corporations,  58  248-251.1 

13.  Same— Remedies  of  Taxpayer— Contest- 
ing Vali dity  of  Ordinances. 

A  taxpayer  cannot  sue  to  declare  invalid  or 
restrain  the  enforcement  of  an  ordinance  regu- 
lating relations  with  a  water  company,  even 
though  it  contains  invalid  provisions  which 
would  affect  his  rights,  if  they  could  be  enforced 
for.  if  they  are  illegal,  they  cannot  be  enforced 
by  the  water  company,  and  would  be  no  defense 
to  the  enforcement  of  the  taxpayer's  right 
against  the  company. 

14.  Waters— Public  "Water  Supply— Water 
Rates. 

The  fact  that  an  ordinance  regulating  the 
relations  of  the  city  with  s  water  company 
authorizes  the  company  to  fix  reasonable  rates 
to  be  paid  by  the  public  in  certain  instances 
does  not  invalidate  the  ordinance,  since,  if  the 
rates  are  reasonable,  it  is  immaterial  who  fixes 
them. 

15.  Municipal  Corporations— Remedies  of 
Taxpayers  —  Enjoining  Enforcement  of 
Ordinances. 

A  taxpayer  cannot  sue  to  enjoin  the  en- 
forcement of  an  ordinance  relinquishing  the 
city's  right  to  purchase  a  water  plant,  since  the 
question  of  purchase  is  discretionary  with  the 
council,  and  is  not  a  proper  subject  of  judicial 
review. 

16.  Same— Alteration  of  Former  Contract. 
An  ordinance  readjusting  water  rotes  and 

regulating  relations  with  water  company,  which 


WATERWORKS  CO.  829 

requires  payment  for  water  used  on  school  lawns 
during  a  certain  season,  is  not  invalid  merely 
because  the  company  was  required  to  furnish 
free  water  for  the  public  schools  and  grounds 
under  a  former  agreement,  and  a  taxpayer  can- 
not sue  to  enjoin  the  enforcement  of  the  ordi- 
nance on  that  ground,  for  the  wisdom  of  the 
ordinance  is  not  a  matter  for  judicial  review. 

17.  Waters— Public  Water  Supply— Right 
of  City  to  Dispose  of  Water  Rights- 
Constitutional  Provision. 

Const,  art.  11,  $  6.  provides  that  no  mu- 
nicipal corporation  shall  directly  or  indirectly 
lease  any  water  rights  or  sources  of  water  sup- 

Ely  controlled  by  it.  but  all  such  rights,  etc..  shall 
p  preserved,  maintained,  and  operated  by  it 
for  supplying  its  inhabitants  with  water  at 
reasonable  charges:  provided  that  nothing  here 
in  contained  shall  be  construed  to  prevent  an  ex- 
change of  water  rights  or  sources  of  water  sup- 
ply for  others  of  equal  value,  and  to  be  devoted 
in  like  manner  to  the  public  supply  of  its  in- 
habitants. Prior  to  the  time  the  Constitution 
went  into  effect  a  city  had  made  a  contract 
purporting  to  lease  certain  water  rights  to  one 
who  agreed  to  construct  and  operate  a  system 
of  waterworks  to  supply  the  city.  etc..  under 
which  the  lessee  was  to  furnish  certain  free  wa- 
ter to  the  city.  After  the  Constitution  was 
adopted  the  city  passed  an  ordinance  regulating 
its  relations  with  the  company  which  succeeded 
to  the  rights  of  the  lessee  in  which  some  changes 
in  rates,  etc.,  were  made,  and  this  ordinance 
granted  to  the  company  the  use  of  the  water 
rights  for  a  term  of  50  years  as  a  part  of  the 
arrangement :  but  the  city  was  still  to  receive 
considerable  water  for  public  purposes  free  of 
charge.  Held,  that  the  ordinance  was  in  effect 
a  mere  continuance  of  the  former  contract,  and 
the  disposition  of  the  city's  water  right  was 
valid. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48.  Waters  and  Water  Courses,  §  274.] 

18.  Same. 

Even  if  the  ordinance  were  to  be  construed 
as  a  new  contract,  it  would  not  be  invalid  mere- 
ly because  it  is  called  a  lease,  since  the  water 
belonging  to  the  city  was  devoted  to  its  nse  un- 
der the  contract.* 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  48.  Waters  and  Water  Courses,  9  274.] 

19.  Constitutional  Law  —  Construction  — 
Meaning  of  Language. 

In  determining  whether  an  act  Is  unconsti- 
tutional within  the  meaning  of  a  certain  provi- 
sion, it  must  fall  within  the  spirit  of  the  con- 
stitutional inhibition,  and  not  merely  within  the 
technical  language  used,  for  Constitutions  like 
other  laws  are  not  to  be  interpreted  alone  by 
their  words  abstractly  considered,  but  the  lan- 
guage should  be  read  in  the  light  of  the  condi- 
tions which  are  to  be  met  and  the  objects  to  be 
attained.t 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  10.  Constitutional  Law,  £§  10,  11.] 

20.  Waters— Public  Water  Supply— Rates. 
Where  an  ordinance  regulating  relations 

with  a  water  company  and  granting  the  com- 
pany a  right  to  use  the  streets,  etc..  fixes  tin* 
rates  for  the  entire  period  of  the  contruct.  that 
provision  cannot  be  upheld,  but  the  city  council 
may  fix  temporary  rates.  Both  the  city  and  its 
taxpayers  may  sue  to  enforce  reasonable  rates, 
and  the  water  company  may  sue  to  prevent  the 
enforcement  of  confiscatory  rates.  Hence  the 
entire  ordinance  is  not  vitiated  by  an  agreement, 
of  the  council  that  a  certain  rate  for  hydrants 
should  be  maintained  during  the  50-year  period 
covered  by  the  ordinance. 


•Ogden   City   v.  Waterworks  Irrigation   Co.,  28 
Utah,  25,  76  Pac.  1069. 
t  SUte  v.  City  Council,  26  Utah,  18,  64  Pac.  460. 

Digitized  by  Goool 


830 


98  PACIFIC  REPORTER. 


(Utah 


Appeal  from  District  Court,  Second  Dis- 
trict; J.  A.  Howell,  Judge, 

Action  by  James  J.  Brnmmltt  and  others 
against  the  Ogden  Waterworks  Company  and 
another.  From  a  judgment  for  defendants, 
plaintiffs  appeal.  Affirmed. 

J.  D.  Bkeen,  James  N.  Kimball,  Dey  & 
Hoppaugh,  and  a  S.  Varian,  for  appellants. 
Van  Cott,  Allison  &  Rlter,  and  Howat  &  Mac- 
mlllan,  for  respondents. 

FRICK,  J.  This  action  was  commenced 
December  12,  1906,  by  the  plaintiffs,  as  tax- 
payers and  water  users,  for  equitable  relief 
by  injunction.  In  1889  the  defendant  Ogden 
City  entered  Into  a  contract  with  one  J.  R. 
Both  well  w  hereby  he  agreed  to  construct 
and  operate  a  system  of  waterworks  to  sup- 
ply Ogden  City  and  Its  Inhabitants  with 
water  for  all  purposes.  Ogden  City,  on  Its 
part,  granted  Bothwell  the  right  to  lay  the 
pipes  to  be  used  In  the  water  system  In  the 
streets,  alleys,  and  public  places  of  the  city. 
The  contract  was  for  no  definite  time,  and  In 
connection  therewith  the  city  leased  to  said 
Bothwell  Its  water  right  amounting  to  0.98 
of  a  second  foot  of  water  "for  the  full  time 
that  said  Bothwell  or  assigns  furnishes  water 
through  its  system"  of  waterworks.  The  de- 
fendant waterworks  company  (hereinafter 
called  "company")  succeeded  to  all  the  rights 
of  Bothwell  under  said  contract,  and  for  a 
long  time  prior  to  and  at  the  commencement 
of  this  action  owned  and  operated  the  system 
of  waterworks  constructed  by  Bothwell  as 
aforesaid.  A  further  history  leading  up  to 
the  making  of  the  contract  and  the  conditions 
under  which  It  was  entered  into  and  executed 
are  all  set  forth  In  the  case  of  Ogden  City  t. 
Waterworks  &  Irrigation  Co.,  28  Utah,  25,  76 
Pac  10C9,  to  which  we  refer  for  a  more  com- 
plete statement  We  shall  only  refer  to  such 
parts  here  as  are  deemed  essential  to  an  un- 
derstanding of  the  points  passed  upon  In  this 
opinion.  In  the  Bothwell  contract  the  rates 
agreed  upon  were  as  follows:  For  the  first 
100  hydrants,  $75  a  year  each;  for  any  num- 
ber above  100,  $60  a  year  each;  for  "city 
buildings,  public  schools,  and  grounds,  public 
fountains  and  water  troughs,  parks,  city 
squares,  and  lawns,  street  sprinkling,  and  all 
other  municipal  uses  of  water,  free."  The 
rates  were  to  be  reduced  10  per  cent  after 
three  years,  and  another  10  per  cent  after 
six  years.  Extensions  were  to  be  made  as 
fast  as  the  consumption  of  water  by  users 
should  produce  a  revenue  of  8  per  cent  on 
the  cost  of  extensions.  The  city  also  reserv- 
ed the  option  to  purchase  the  system  of  wa- 
terworks by  paying  therefor  the  original  cost 
of  construction,  to  be  paid  for  either  In  cash 
or  In  6  per  cent  city  bonds.  This  option  did 
not  include  a  certain  conduit  which  was  part 
of  and  connected  with  the  waterworks  sys- 
tem. In  addition  to  the  waterworks  the  city 
was  also  to  purchase  the  water  rights  owned 
by  Bothwell,  the  value  of  which  was  to  be 


ascertained  by  appraisers  chosen  by  the  par- 
ties. Before  the  city  could  exercise  its  op- 
tion to  purchase  It  was  required  to  pay  Both- 
well  the  sum  of  $150,000,  payment  thereof  to 
be  made  in  three  annual  Installments,  which 
was  to  be  for  the  perpetual  right  to  use  the 
conduit  above  mentioned.  Much  litigation  en- 
sued, a  part  of  which  culminated  in  the  esse 
referred  to  in  28  Utah,  supra.  In  1906  It 
seems  a  foil  adjustment  and  settlement  of  all 
differences  between  the  parties  was  had,  and. 
In  pursuance  of  which,  the  terms  and  condi- 
tions of  the  Bothwell  contract,  under  which 
the  company  was  operating  the  waterworks 
system,  were  modified  In  certain  respects  by 
an  ordinance  passed  by  the  city  on  Septem- 
ber 24,  1908,  and  duly  accepted  by  the  com- 
pany on  October  1st  of  the  same  year.  It  Is 
this  ordinance  that  is  called  In  question  In 
this  proceeding  by  the  water  users  and  tax- 
payers. The  purpose  of  the  action  Is  to  de- 
clare the  ordinance  Illegal  and  void,  and  to 
enjoin  Its  further  enforcement  by  the  city 
and  the  company.  In  the  ordinance  the  rates 
for  fire  hydrants  were  fixed  at  $35  each.  The 
city  was  also  to  receive  free  water  for  the 
following  purposes:  For  all  public  buildings 
and  grounds  used  for  city  purposes;  for  flush- 
ing public  sewers;  for  washing  paved  streets 
and  gutters;  for  five  public  drinking  foun- 
tains, and  an  additional  one  for  every  5,000 
increase  In  population;  for  five  watering 
troughs,  and  an  additional  one  for  each 
5,000  increase  In  population  over  20,000;  for 
sprinkling  city  streets;  for  public  school 
buildings  and  grounds,  except  for  the  water 
used  on  lawns  from  June  1st  to  September 
15th;  for  sprinkling  all  the  city  parks,  city 
ball  square,  city  hospital  grounds,  and  lawns 
at  the  library  building,  and  for  parking  the 
centers  of  all  streets.  In  addition  to  this 
the  company  agreed  to  pay  the  city  an  an- 
nual license  or  occupation  tax  of  $2,500.  The 
right  to  occupy  the  streets  and  to  furnish  wa- 
ter was  limited  In  the  ordinance  to  50  years. 
The  city  also,  as  in  the  Bothwell  contract 
granted  the  company  the  use  of  the  0.98  sec- 
ond foot  of  water  during  the  term  aforesaid. 
Extensions  were  also  provided  for  upon  the 
same  terms  as  In  the  Bothwell  contract  The 
right  was  also  given  the  company  to  set  and 
maintain  water  meters  In  any  building  ex- 
cept residences,  and  to  charge  for  water  at 
meter  measurements  instead  of  the  rates  fix- 
ed by  the  ordinance.  It  was  also  provided 
that  "consumers  shall  have  the  right  to  have 
meters  set  and  pay  for  water  by  meter  meas- 
urement Meters  will  be  of  such  make  and 
size  as  may  be  approved  by  the  waterworks 
company,  and  wlH  be  furnished  and  main- 
tained in  good  order  by  the  consumer."  The 
ordinance  also  contained  a  schedule  of  water 
rates  to  be  paid  by  the  consumers  of  water. 
These  rates  were  not  to  be  increased  nor 
diminished  during  the  term  tor  which  the 
right  was  granted,  except  that  all  rates,  not 
including  fire  hydrants,  should  be  readjusted 
"  every  10  years  by  a  committee  of  three,  one 
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to  be  appointed  by  the  city  council,  one  to  be 
appointed  by  the  waterworks  company,  and 
these  two  to  appoint  a  third  member."  For 
the  use  of  water  not  specially  designated  In 
the  schedule  of  rates  the  company  was  au- 
thorized to  fix  a  reasonable  rate.  Ogden  City 
also  agreed  to  pay  the  sum  of  $10,000  to  the 
company  as  a  full  and  complete  compromise 
and  settlement  of  all  prior  claims  against  the 
city  for  water  rentals  or  for  any  and  all 
other  claims  arising  out  of  the  prior  litiga- 
tion and  rights  or  claims  existing  between 
the  parties,  and  of  all  matters  pertaining 
thereto.  The  amount  of  these  claims  does 
not  appear,  but  it  is  fairly  Inferable  that 
they  were  much  in  excess  of  the  $10,000  men- 
tioned. In  their  complaint  the  plaintiffs  at- 
tack the  ordinance  on  the  following  grounds: 
That  the  city  had  no  power  to  lease  the  0.98 
second  foot  of  water;  that  it  had  no  authori- 
ty to  waive  the  option  right  of  the  city  to 
purchase  the  waterworks  system  provided  for 
in  the  Bothwell  contract;  that  the  city,  with- 
out legal  authority,  authorized  the  payment 
of  extra  compensation  to  the  company  for 
the  performance  of  duties  which  it  was  al- 
ready bound  to  perform;  that  the  city  had 
no  power  to  waive,  suspend,  or  relinquish  the 
right  to  fix  and  regulate  the  water  rates  for 
the  use  of  water,  as  contemplated  in  the  ordi- 
nance; that  the  water  rates  fixed  in  the  ordi- 
nance are  exorbitant,  unreasonable,  and  ex- 
cessive. The  plaintiffs  further  alleged  that 
the  city  and  the  company  threaten  to  enforce 
all  and  singular  the  matters  complained  of, 
and  prayed  that  they  be  enjoined.  The  de- 
fendants filed  separate  answers  to  the  com- 
plaint The  company  admitted  the  making 
of  the  Bothwell  contract  set  forth  In  the  com- 
plaint, the  passage  and  acceptance  of  the  or- 
dinance, the  corporate  character  of  defend- 
ants, and  that  it  intended  to  carry  on  its 
water  system  and  enforce  the  rates  mention- 
ed in  the  ordinance.  It  further  answered 
that  as  to  the  leasing  of  the  0.08  second  foot 
of  water  such  alleged  lease  was  only  an  ex- 
tension or  renewal  of  the  right  to  said  water 
provided  for  in  the  Bothwell  contract,  and 
that  It  was  the  Intention  of  the  company  and 
the  city  that  the  company  should  continue 
the  flow  of  said  water  through  its  pipes  the 
same  as  theretofore,  so  that  the  city  would 
not  lose  or  forfeit  Its  rights  to  said  water  by 
a  nonuser  thereof.  It  denied  all  other  al- 
legations of  the  complaint.  The  city's  an- 
swer is  practically  the  same  as  that  of  the 
company.  Upon  these  issues  a  trial  was  had 
to  the  court,  which  found  all  the  issues  in 
favor  of  the  defendant,  and  accordingly  en- 
tered judgment  against  the  contentions  of  the 
plaintiffs,  from  which  they  appeal. 

Before  proceeding  to  the  merits  we  will 
dispose  of  the  preliminary  question  which  is 
raised  by  the  defendants.  It  Is  asserted  that 
the  plaintiffs  have  no  standing  In  court  in 
their  capacity  merely  as  taxpayers.  One  of 
the  plaintiffs,  however,  claimed  to  be  direct- 
ly affected  by  the  water  rates  which  were 


claimed  to  be  unreasonable  and  excessive. 
But,  waiving  this  point,  a  general  taxpayer 
of  the  city  certainly  is  affected  In  case  the 
city  is  devoting  public  funds  to  the  payment 
of  excessive  and  unreasonable  rates  for  the 
use  of  water  for  municipal  purposes.  To  the 
extent  that  the  water  rates  are  excessive  his 
taxes  are  increased,  and  the  mere  fact  that 
it  increases  in  like  proportion  the  taxes  of 
all  other  taxpayers  does  not  deprive  him  of 
the  right  to  maintain  an  action  to  arrest 
the  waste  of  public  funds.  The  weight  of 
authority  is  clearly  to  the  effect  that  a  tax- 
payer may  obtain  relief  against  the  waste  of 
public  funds  through  the  unauthorized  or 
ultra  vires  acts  of  the  municipality,  where 
there  is  no  special  statute  by  which  some 
particular  officer  is  designated  in  whose  name 
the  action  must  be  brought  for  the  benefit  of 
all  taxpayers.  Crampton  v.  Zabriskie.  101  U. 
S.  000,  25  L.  Ed.  1070;  Read  v.  Atlantic  City, 
49  N.  J.  Law,  559.  9  AH.  759;  Grand  Island 
Gas  Co.  v.  West,  28  Neb.  852,  45  N.  W.  242 ; 
Packard  v.  Hayes,  94  Md.  233,  51  Atl.  32; 
Gibson  v.  Board  of  Supervisors,  80  Cal.  359, 
22  Pac.  225;  Meyer  v.  Town  of  Boonvllle, 
162  Ind.  165,  70  N.  E.  146 ;  Dyer  v.  City  of 
Newport,  94  S.  W.  25,  29  Ky.  Law  Rep.  656. 
Upon  the  other  hand,  where  a  city  is  acting 
within  its  authorized  powers,  a  taxpayer  may 
not  arrest  its  acts  merely  because  such  acts 
will  be  unwise,  improvident,  or  extravagant ; 
nor  may  he  do  this  in  any  matter  that  is 
purely  legislative  or  discretionary.  This  is 
well  illustrated  by  the  following  authorities: 
Incorporated  Town  of  Tahlequah  v.  Guinn, 
5  Ind.  T.  497,  82  S.  W.  886;  Torrent  v. 
Muskegon,  47  Mich.  115,  10  N.  W.  132,  41 
Am.  Rep.  715 ;  Wells  v.  Atlanta.  43  Ga.  67. 
The  questions  in  this  case  fall  squarely  with- 
in the  rule  announced  by  the  cases  first  above 
cited,  and  hence  the  plaintiffs,  as  taxpayers, 
had  the  right  to  institute  and  maintain  this 
action  to  the  extent  at  least  that  they  were 
directly  affected  as  users  of  water,  or  to  the 
extent  that  they  may  be  Indirectly  affected 
as  taxpayers.  By  this  is  not  meant  that 
they  may  champion  the  rights  of  other  water 
users  for  excessive  rates  which  in  no  way 
affect  the  plaintiffs,  nor  may  they  champion 
the  rights  of  the  water  company  or  any  other 
person  where  none  of  their  private  or  public 
rights  are  directly  affected. 

Proceeding  now  to  a  consideration  of  the 
reasons  assigned  by  plaintiffs  why  the  ordi- 
nance In  questlou  should  be  held  invalid  and 
its  enforcement  enjoined,  we  remark:  There 
was  no  evidence  whatever  offered  that  the 
water  rates  agreed  upon  between  the  city 
and  the  company  for  the  use  of  water  for 
city  purposes  were  either  unreasonable  or 
excessive.  With  respect  to  the  contention 
that  one  of  the  plaintiffs  was  charged  unrea- 
sonable and  excessive  rates,  the  evidence  did 
not  sustain  the  contention,  and  the  court 
found  against  it  Until  the  contrary  is  shown, 
the  presumption  will  prevail  that  water  rates 
agreed  upon  between  the  city  and  the  corn- 
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pany  are  fair  and  rear-ooafcle.  Wagner  v. 
City  of  Rock  Island,  146  111.  139,  34  N.  E. 
545.  21  L.  R.  A.  519 ;  Robbins  v.  Bangor  Ry. 
&  El.  Co.,  100  Me.  496,  62  Atl.  141,  1LR. 
A.  (N.  S.)  903.  The  question  of  excessive 
or  unreasonable  rates  is  therefore  out  of 
the  case,  and  needs  no  further  consideration. 

It  is  urged  that  the  granting  of  the  50- 
year  privilege  to  the  company  to  furnish  wa- 
ter for  the  city  constitutes  a  monopoly,  and 
is  against  public  policy  and  therefore  void. 
The  defendant  company  insists  that  this  was 
not  one  of  the  grounds  stated  in  the  com- 
plaint as  a  reason  why  the  ordinance  should 
be  held  void,  and  that  therefore  we  cannot 
consider  it.  The  ordinance  was,  however, 
pleaded,  and  made  a  part  of  the  complaint 
All  of  its  provisions  were  before  the  dis- 
trict court  for  consideration,  and  are  now 
before  this  court.  As  to  whether  a  particular 
provision,  in  comparison  with  all  the  other 
provisions,  and  in  view  of  the  allegations 
contained  In  the  complaint,  Is  legal  or  il- 
legal, may  therefore  present  a  question  of 
law  merely.  This  particular  question,  we 
think,  presents  nothing  more.  It  was  there- 
fore merely  a  matter  of  argument  and  not 
pleading.  We  think  that  the  plaintiffs  have 
the  right  to  insist  upon  all  questions  of  law 
which  affect  the  legality  of  the  ordinance 
in  so  far  as  they  are  directly  and  presently 
affected  in  their  rights  as  taxpayers  and 
water  users.  Whether  they  are  so  affected 
requires  an  examination  of  the  question  pre- 
sented, and  for  that  purpose  we  have  con- 
cluded to  examine  into  It.  If  the  ordinance 
is  not  void,  or  If  they  are  not  affected,  then 
in  either  event  they  must  fail.  The  question 
is  one  of  grave  importance,  and  merits  most 
careful  consideration.  It  is  not  claimed  that 
the  city  council  did  not  have  the  power  to 
enter  into  a  contract  with  some  one  for  the 
purpose  of  supplying  the  city  and  its  in- 
habitants with  water.  Indeed  the  statutes 
of  this  state  expressly  confer  that  power 
upon  municipalities.  Neither  is  It  contend- 
ed that  the  statutes  prescribe  any  period  of 
time  for  which  such  contracts  must  be 
limited.  Rut  it  is  urged  that,  uuder  the  com- 
mon law  prevailing  in  this  state  as  elsewhere, 
such  a  graut  is  void  upon  the  ground  that 
it  constitutes  a  monopoly.  A  number  of 
cases  are  cited  In  support  of  this  contention. 
While  in  the  cases  cited,  under  the  facts 
present  in  those  cases,  the  courts  so  held, 
it  seems  to  us  that  the  facts  upon  which  the 
claim  is  based  here  are  readily  distinguish- 
able from  those  upon  which  the  decisions 
rest  in  the  cases  referred  to.  In  those  cases 
one  of  two  elements  was  always  present — 
either  the  city  council  had  exceeded  the  time 
limit  imposed  by  the  statute,  or  had  in  terms 
attempted  to  grant  an  exclusive  right.  Nei- 
ther of  these  elements  is  present  in  this  case, 
although  it  Is  strenuously  insisted  that  the 
latter  Is  present,  if  not  In  express  terms, 
that  it  is  so  by  necessary  implication.  There 
is  nothing  In  the  ordinance  whatever  which 


makes  the  grant  exclusive.  The  terms  of  the 
ordinance  might  be  the  same,  although  the 
same  privileges  were  granted  to  two  or  more 
companies  to  furnish  water  to  the  city  and 
Its  inhabitants.  It  is  true  the  city  agrees  to 
take  water  and  the  company  agrees  to  furnish 
it  for  a  period  of  50  years.  But  there  la 
nothing  contained  In  the  ordinance  that  any 
other  citizen  or  corporation  may  not  at  any 
time  ask  for  and  obtain  the  same  privilege. 
It  is  not  even  specified  how  many  hydrants 
the  city  agrees  to  pay  for.  All  the  specifica- 
tion that  we  can  find  is  that  the  charge  for 
fire  hydrants  shall  be  $35  each  annually. 
The  things  for  which  water  shall  be  furnish- 
ed free  are  specifically  enumerated,  but  those 
which  the  city  pays  for  are  not.  It  is  true 
that  the  ordinance  provides  in  the  first  sec- 
tion that  the  company  is  given  the  right  to  do 
all  things  necessary  "for  the  purpose  of 
furnishing  and  supplying  the  said  city  and 
its  inhabitants  with  water  for  all  necessary 
and  useful  purposes."  And  in  section  4  It 
is  provided:  "The  rights  and  privileges  here- 
in granted  shall  continue  In  force  for  a  term 
of  50  years  and  from  and  after  December  1, 
1906."  The  ordinance  is  somewhat  loosely 
drawn  and  is  not  specific  In  many  matters 
that  might  well  have  been  made  more  spe- 
cific. This  condition  may,  however,  be  ac- 
counted for  upon  the  theory  that  the  water- 
works were  in  existence  and  had  been  in 
operation  for  many  years  at  the  time  the 
ordinance  was  passed.  The  matters  involved 
In  the  contract  had  been  litigated  in  various 
suits,  and  all  that  was  then  attempted  be- 
tween the  city  and  the  company  was  to  modi- 
fy in  certain  respects  the  old  contract  and  to 
continue  it  in  force  as  to  all  other  matters 
not  modified.  Moreover,  since  the  original 
contract  was  without  time  limit,  a  limit  was 
fixed  in  the  ordinance.  As  we  have  said, 
we  fail  to  see  in  what  particular  the  city 
granted  an  exclusive  privilege  to  the  com- 
pany to  supply  water  either  to  the  city  or 
to  the  inhabitants.  Could  it  be  reasonably 
contended  that,  If  the  city  passed  an  ordi- 
nance extending  the  right  to  any  one  else  to 
lay  pipes  in  the  streets  and  to  supply  water, 
this  would  be  contrary  to  any  of  the  express 
terms  of  the  ordinance  in  question?  The  law 
upon  the  question  as  to  whether  a  grant  by 
a  sovereign  or  one  of  Its  agencies  is  exclusive 
or  not  is  well  settled.  It  is  elementary  that, 
unless  such  right  Is  expressly  made  exclusive. 
It  Is  not  to  be  construed  so,  except  by  un- 
avoidable implication  arising  from  the  terms 
used  in  the  grant  As  is  well  expressed  some- 
times, if  It  is  in  doubt,  the  grant  fails.  This 
is  well  Illustrated  In  the  following  cases: 
Jackson  Co.  H.  P.  Ry.  v.  Interstate  Rapid 
Trans.  Co.  (C.  C.)  24  Fed.  310 ;  Syracuse  Wa- 
ter Co.  v.  Syracuse,  116  N.  Y.  167,  22  N.  E. 
381,  5  L.  R.  A.  546;  Long  Island  Water 
Supply  Co.  v.  Brooklyn,  166  U.  S.  685-696, 
17  Sup.  Ct  718,  41  L.  Ed.  1165;  Stein  t. 
Bienville  Water  Supply  Co.  (C.  C.)  34  Fed. 
145-148;  Bartholomew  v.  City  of  Austin,  85 
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Fed.  359-364,  29  C.  C.  A.  5C8;  Hamilton  Gas 
Light  &  Coke  Co.  v.  Hamilton,  148  U.  S.  258, 
13  Sup.  Ct.  90,  36  L.  Ed.  963. 

If  we  assume,  however,  that  the  city  agreed 
to  purchase  all  the  water  used  by  it  from 
the  company  for  the  full  term  of  50  years, 
it  must  still  be  conceded  that  in  so  doing 
It  contravened  no  positive  statute  of  this 
state.  Plaintiffs  concede  that  the  city  had 
the  undoubted  right  to  enter  into  a  contract 
with  the  company,  if  limited  in  terms  to  a 
reasonable  length  of  time.  What,  in  view  of 
the  circumstances,  is  a  reasonable  time? 
Can  we  say  as  a  matter  of  law  that  a  con- 
tract not  exclusive  in  terms  to  supply  water 
for  50  years  to  a  city  in  this  arid  region 
where  the  sources  of  supply  are  limited,  ap- 
propriated, and  controlled  Is  necessarily  un- 
reasonable to  the  extent  that  it  is  absolutely 
vold?  Moreover,  in  addition  to  the  uncer- 
tainty of  the  contract  in  this  regard,  are  we 
required  to  consider  it  in  a  case  where  the 
matter  affecting  its  validity  Is  involved  only 
Indirectly  by  a  taxpayer  who  is  in  no  way 
personally  affected  one  way  or  another?  If, 
as  the  court  found,  the  rates  to  be  paid  by 
the  city  for  water  are  just  and  reasonable 
under  the  contract,  and  If  this  be  likewise 
true  with  regard  to  the  rates  the  water  user 
is  required  to  pay.  what  is  there  of  substance 
that  personally  affects  the  taxpayer  with  re- 
gard to  the  length  of  time  the  contract  is  to 
continue?  True  he  might  complain  if  the 
contract  were  prohibited  by  a  statute.  So 
he  might  if  the  city  had  not  the  power  to 
make  any  contract ;  but  where  such  Is  not  the 
case,  and  he  has  no  personal  interest  that 
Is  affected,  may  he  champion  the  rights  of 
others?  In  this  regard  whether  the  com- 
pany has  or  has  not  an  exclusive  right  to 
supply  the  city  with  water  for  city  purposes 
is  a  matter  that  must  be  determined  when 
some  one  seeks  to  invade  that  alleged  right 
against  one  who  claims  a  subsisting  right 
which  Is  claimed  to  be  Invaded.  It  is  not 
a  matter  of  doubt  that  the  company  has  not 
an  exclusive  right  to  supply  water  to  the 
inhabitants  of  Ogden  City  under  the  ordi- 
nance in  question.  Any  citizen  or  corpora- 
tion may  apply  for  a  grant  from  the  city  to 
construct  and  operate  waterworks  to  supply 
the  Inhabitants,  and,  if  such  a  right  be  grant- 
ed, there  is  nothing  In  the  ordinance  which 
in  any  way  prevents  any  one  or  all  the  In- 
habitants from  obtaining  their  water  supply 
from  such  citizen  or  corporation.  In  this 
respect  there  is,  and  can  be,  no  monopoly  by 
reason  of  the  provisions  contained  in  the 
present  ordinance.  If  the  monopoly  exists, 
therefore,  it  is  limited  to  city  water.  If  this 
limitation  is  void  because  unreasonable,  then 
the  city  may  disregard  it  at  any  time  and 
obtain  water  from  some  other  source.  But 
whether  It  Is  so  or  not  should  be  determined 
between  parties  directly  and  personally  in- 
terested in  Its  determination.  The  plaintiffs 
have  no  such  personal  Interest,  and  hence 
they  cannot,  in  advance,  champion  the  rights 
93  P.-53 


of  one  who  may,  at  some  future  time,  acquire 
such  interest.  Moore  v.  City  of  Walla  Walla 
(C.  C.)  60  Fed.  961 ;  Dodge  City  of  Coun- 
cil Bluffs,  57  Iowa,  560,  10  N.  W.  886 ;  Grant 
v.  City  of  Davenport,  36  Iowa,  396 ;  Bellevue 
Water  Co.  v.  City  of  Bellevue,  3  Hash  (Idaho) 
739,  35  Pac.  693.  From  the  foregoing  au- 
thorities, and  from  the  facts  as  they  are 
made  to  appear  in  this  case,  the  plaintiffs  do 
not  come  within  the  rule  that  we  have  at- 
tempted to  follow  in  this  case,  namely,  that 
they  may  be  heard  upon  all  questions  that 
presently  and  directly  affect  them  in  their 
rights  as  taxpayers  and  water  users;  but  it 
clearly  appears  that  the  claim  that  the  city 
granted  exclusive  rights  to  the  company  Is 
one  that  does  not  directly  and  presently  af- 
fect the  plaintiffs,  and  therefore  they  have 
no  right  to  contest  the  ordinance  upon  that 
ground  even  though  the  right  granted  were 
exclusive.  Wood  v.  City  of  Victoria,  18  Tex. 
Civ.  App.  573.  46  S.  W.  284.  But  even  though 
this  provision  of  the  ordinance  were  held 
void  this  would  not  necessarily  require  us 
to  inquire  Into  the  effect  this  would  have 
upon  other  provisions.  In  Flynn  v.  Little 
Falls  El.  &  Water  Co.,  74  Minn.  180,  77  N.  W. 
3S,  78  X.  W.  106,  the  Supreme  Court  of 
Minnesota  held  that  the  fixing  of  water  rates 
for  a  period  of  30  years  was  unreasonable 
and  beyond  the  power  of  the  city.  The  rates 
in  that  case,  however,  were  found  to  be  gross- 
ly unreasonable  and  excessive,  and  upon 
other  grounds  their  payment  by  the  city  was 
enjoined  in  an  action  Instituted  by  a  taxpay- 
er. But  even  In  that  case  the  court  declined 
to  pass  upon  the  effect  the  injunction  would 
have  upon  other  portions  of  the  contract  ex- 
isting between  the  city  and  the  water  com- 
pany. 

It  Is  further  contended  that  the  ordinance 
is  void  because  the  city  council  surrendered 
its  governmental  powers  of  regulating  the 
water  rates  both  with  respect  to  the  city  and 
the  Inhabitants.  This  proposition,  like  the 
one  just  discussed,  directly  affects  the  pow- 
ers of  the  city  council.  The  principles  In- 
volved, to  some  extent  at  least,  are  therefore 
applicable  to  both.  In  discussing  the  propo- 
sition, therefore,  we  shall  not  attempt  to 
avoid  all  reference  to  the  question  just  dis- 
cussed, but  shall  to  some  extent  blend  the 
two  propositions,  and  cite  authorities  that 
Illustrate  and  cover  both.  That  the  fixing 
and  regulating  of  water  rates  Is  a  govern- 
mental function  and  cannot  be  surrendered 
nor  suspended  by  the  city  council  is  agreed 
to  by  all  concerned  in  this  action.  We  need 
spend  no  time,  therefore,  on  this  proposition. 
The  law  being  established  on  this  point,  does 
It  follow  that,  if  the  provision  with  respect 
to  the  rates  fails,  this  will  necessarily  In- 
validate the  whole  ordinance?  The  plaintiffs 
insist  that  this  must  necessarily  be  the  re- 
sult, while  the  defendant  company  contends 
that  it  does  not  invalidate  the  whole  ordi- 
nance. If  the  city  council  were  powerless, 
either  to  agree  to  rates  for  so  long  a  period 
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of  time,  or  to  permit  the  company,  or  others, 
to  fix  them,  because  the  power  to  do  this  is 
governmental  and  vested  in  the  city  council 
only,  and  cannot  be  delegated  by  it,  it  seems 
to  us  that  the  attempt  to  do  this  amounted 
to  nothing.  By  attempting  it  the  city  lost 
nothing  and  the  company  gained  nothing. 
The  whole  matter  was  left  precisely  where 
the  law  placed  it  We  are,  however,  not  now 
dealing  with  a  case  where,  in  the  absence  of 
a  constitutional  provision,  the  courts  hold 
that  the  Legislature  may  authorize  a  munic- 
ipality to  agree  with  a  public  service  corpora- 
tion upon  rates  to  be  charged  for  the  serv- 
ices rendered,  and  may  make  such  rates  con- 
tractual and  binding  for  the  time  specified  in 
the  legislative  act.  In  such  instances  it  has 
been  held  that  the  governmental  right  to  reg- 
ulate the  rates  is  suspended  during  the  life 
of  the  contract,  if  within  the  power  conferred 
by  the  Legislature.  This  doctrine  is  illus- 
trated in  many  cases.  Omaha  Water  Com- 
pany v.  City  of  Omaha,  147  Fed.  1,  77  C.  C. 
A.  267,  and  Detroit  v.  Detroit  Citizens'  Street 
Railway  Company,  184  U.  S.  308,  22  Sup.  Ct. 
410,  46  L.  Ed.  592,  are  directly  in  point. 
The  doctrine  of  suspension,  as  illustrated  by 
the  cases  last  above  cited,  does  not  apply  un- 
less the  power  to  suspend  is  expressly  con- 
ferred upon  municipalities  by  the  Legislature. 
In  this  state  no  such  power  has  been  express- 
ly conferred,  nor  has  It  been  done  by  neces- 
sary implication.  The  power,  therefore,  does 
not  exist  Municipalities  In  this  state,  there- 
fore, cannot  enter  into  binding  contracts  with 
regard  to  the  rates  for  services  rendered  to 
the  public.  The  right  to  regulate  and  fix 
rates  cannot  be  surrendered,  and  the  duty  to 
exercise  the  right  whenever  the  rates  are, 
or  become,  excessive,  can  be  enforced  at  any 
time.  The  attempt  to  suspend  the  right  by 
an  ordinance  In  no  way  affected  the  city,  and 
conferred  no  right  upon  the  company.  It 
simply  amounts  to  a  stipulation  in  the  con- 
tract that  the  city  was  legally  powerless  to 
consent  to,  and  the  company  as  powerless  to 
exercise,  except  in  conformity  to  law.  This 
attempt  did  not  invalidate  the  whole  ordi- 
nance. This,  we  think,  Is  well  illustrated  by 
the  cases  hereinafter  cited. 

The  plaintiffs  assert  that  the  rates  agreed 
upon  and  the  right  to  maintain  them  con- 
stituted an  essential  part  of  the  whole  con- 
tract; that  If  the  agreed  rates  cannot  be  en- 
forced, then  the  whole  contract  falls  because 
there  can  be  no  segregation  of  the  considera- 
tion under  the  facts  of  this  case.  It  would 
seem  that  the  answer  of  the  company  that  it 
concedes  that  the  agreement  with  regard  to 
the  rates  is  invalid,  and  that  it  obtained  no 
rights  thereunder,  ought  to  be  a  sufficient,  if 
not  conclusive,  answer  to  this  contention.  If 
the  company  is  willing  to  have  the  rates  reg- 
ulated as  the  law  provides,  namely,  by  any 
city  council  that  the  electors  of  Ogden  City 
may  choose  from  time  to  time,  It  would  seem 
that  the  question  of  water  rates  Involved  In 
this  contract  is  not  only  settled  for  the  pres- 


ent but  that  It  is  settled  for  all  time  and  in 
accordance  with  law.  The  courts  have  fre- 
quently held  that,  as  the  fixing  and  regulat- 
ing of  rates  is  a  governmental  function  which 
may  not  be  delegated  nor  surrendered  by  an 
agency  of  the  sovereign  without  express  au- 
thority, no  contractual  rights  can  be  granted 
or  obtained  with  respect  thereto.  This  doc- 
trine is  thoroughly  discussed  and  applied  in 
the  case  of  Rogers'  Park  Water  Co.  v.  Fer- 
gus, 178  111.  578,  579,  53  N.  E.  363.  It  is 
there  held  that  every  person  dealing  with  an 
agency  of  the  sovereign  must  take  notice  of 
the  legal  powers  with  which  such  agency  is 
invested,  and  that  these  powers  may  not  be 
evaded  by  contract.  It  is  also  held  that  wa- 
ter companies  are  quasi  public  servants,  and 
that  contracts  to  furnish  a  supply  of  water  Is 
a  public  duty  which  must  be  discharged  In 
accordance  with  the  law  which  always  re- 
serves the  right  to  regulate  and  enforce  rea- 
sonable rates  for  the  services  rendered,  and 
that  this  law  is  a  part  of  such  a  contract 
and  may  not  be  disregarded.  It  seems  rea- 
sonably clear  to  us  that  in  view  of  the  law 
the  company  cannot  now  maintain  an  action 
to  recover  the  rates  agreed  upon  in  this  con- 
tract if  the  city  defended  upon  the  ground 
and  established  the  fact  that  the  rates  agreed 
upon  were  excessive  and  unreasonable.  Nei- 
ther could  the  company  refuse  to  provide 
water  under  the  contract  at  fair  and  reason- 
able rates  for  the  services.  This  being  so. 
how  can  a  taxpayer  annul  a  contract  which 
neither  of  the  parties  thereto  may  avoid?  A 
complete  answer  to  a  claim  by  the  company 
for  the  agreed  rates  would  be  the  lack  of 
power  upon  the  part  of  the  city  to  agree  to 
excessive  and  unreasonable  rates;  while  a 
complete  answer  by  the  company,  in  case  the 
city  refused  to  pay  at  all,  would  be  the  use 
of  the  water  by  the  city  for  which  the  law 
would  require  it  to  pay  a  fan*  and  reasonable 
rate.  In  the  case  of  Illinois  Trust  &  Savings 
Bank  v.  Arkansas  City,  76  Fed.  271,  22  C. 
O.  A.  171,  34  L.  R.  A.  518,  Mr.  Justice  San- 
born, in  passing  upon  a  similar  question, 
says:  "If  it  (the  company)  does  not  receive 
this  benefit,  the  city  suffers  no  loss.  The  on- 
ly effect  upon  the  city  is  that  it  gets  the 
waterworks  for  a  less  price  than  it  agreed  to 
pay  for  them.  No  reason  occurs  to  us  why, 
under  this  state  of  facts,  the  gas  company  or 
its  successors  may  not  waive  the  receipt  of 
the  exclusive  right  and  recover  the  remainder 
of  the  consideration  which  the  city  promised 
to  pay  it.  The  grant  of  this  exclusive  right 
was  neither  Immoral  nor  Illegal.  It  was 
merely  ultra  vires.  We  know  of  no  rule  of 
law  nor  of  morals  which  relieves  the  re- 
cipient of  the  substantial  benefits  of  a  par- 
tially executed  contract  from  the  obligation 
to  perform  or  pay  that  part  of  the  consider- 
ation which  he  can  perform  or  pay,  because 
the  performance  of  an  insignificant  portion  of 
it  is  beyond  his  powers."  In  the  case  quoted 
from  an  exclusive  right  was  granted  which 
was  held  void,  but  it  was  nevertheless  held 


Digitized  by  Google 


Utah) 


BRUMMITT  t.  OGDEN  WATERWORKS  CO. 


835 


that  the  city  could  not  for  that  reason  avoid 
all  the  other  parts  of  the  contract.  In  the 
case  at  bar  the  city  is  continually  receiving 
the  fruits  of  the  contract,  and  the  inhabit- 
ants enjoy  a  like  benefit.  The  waterworks 
are  constructed  and  lit  constant  use.  The 
time,  labor,  and  money  of  the  company  have 
been  expended  for  the  purpose  of  supplying 
water  to  the  city  and  its  inhabitants.  Is  all 
this  to  be  arrested  at  the  request  of  a  tax- 
payer? And  ore  all  the  rights  of  the  com- 
pany to  be  Ignored  because  of  some  provi- 
sions in  the  contract  which  the  city  was  pow- 
erless to  enter  into,  and  which,  If  ignored, 
inure  to  the  benefit  of  the  city  and  the  tax- 
payer? We  think  the  following  cases  well 
Illustrate  that  such  is  not  the  law:  Freeport 
Water  Co.  v.  Freeport  City,  180  U.  S.  587,  21 
Sup.  Ct.  403,  45  L.  Ed.  679;  City  of  Danville 
v.  Danville  Water  Co.,  178  111.  299,  53  N.  E. 
118,  69  Am.  St.  Rep.  304;  Rogers  Park  Wa- 
ter Co.  v.  Fergus,  178  III.  571,  53  X.  E.  303; 
Tampa  Waterworks  v.  Tampa,  199  U.  S.  241, 
26  Sup.  Ct.  23,  50  L.  Ed.  170;  Illinois  Tr.  & 
Svgs.  Bank  v.  Arkansas  City,  70  Fed.  271,  22 
C.  C.  A.  171,  34  L.  R.  A.  518;  Cedar  Rapids 
Waterworks  Co.  v.  Cedar  Rapids,  118  Iowa, 
234,  91  N.  W.  1081;  Jackson  Co.  II.  P.  R. 
Co.  v.  Interstate  R.  Tr.  Co.  (C.  C.)  24  Fed. 
310;  Moore  v.  City  of  Walla  Walla  (C.  C.)  60 
Fed.  961;  Knoxville  Water  Co.  v.  Knoxville, 
189  U.  S.  438,  28  Sup.  Ct.  531,  47  L.  Ed.  887. 
In  State  v.  St.  Paul  City  Ry.  Co.,  78  Minn., 
at  page  340,  81  N.  W,,  at  page  201,  it  is  said: 
"In  short,  while  a  municipality  cannot  Im- 
pair the  obligation  of  its  contract  under  the 
guise  of  exercising  its  police  power,  yet  it 
cannot  surrender  or  barter  away  Its  police 
powers  under  the  guise  of  making  a  con- 
tract." The  principles  Involved  in  this  case 
are  all  thoroughly  considered  and  discussed  in 
the  foregoing  cases.  While  in  nearly  all  of 
them  some  matters  Incorporated  into  the  con- 
tract were  held  to  be  void  on  the  ground  that 
the  matters  were  ultra  vires,  still,  in  none  of 
them,  wns  the  entire  contract  held  to  be  void 
and  nonenforceable.  This  doctrine  Is  peculiar- 
ly applicable  to  cases  like  the  one  at  bar, 
where  everything  pertaining  to  the  contract 
has  been  executed  except  the  part  of  con- 
tinuing the  services  contemplated  by  it  to 
be  rendered  for  a  term  of  years.  It  is  true 
that  in  the  cases  of  City  of  Brenham  v.  Bren- 
ham  Water  Co.,  67  Tex.  542,  4  S.  W.  143,  and 
in  Edwards  County  v.  Jennings,  89  Tex.  618, 
35  S.  W.  1053,  the  Supreme  Court  of  Texas 
held  that  provisions  in  the  contract  giving 
exclusive  rights  to  the  water  company  invali- 
dates the  whole  contract.  This,  however,  is 
based  upon  a  constitutional  provision  in 
force  in  the  state  of  Texas,  and  the  cases  in 
which  it  was  held  did  not  present  the  pecu- 
liar facts  present  in  this  case  and  present 
in  the  cases  cited  by  us  in  support  of  our 
views.  It  may  well  be  that  an  attempt  to 
execute  a  contract  before  its  execution  is  en- 
tered upon,  or  even  an  attempt  to  enter  into 


a  contract  which  In  part  only  Is  Illegal  or 
ultra  vires  would,  in  a  proper  proceeding,  be 
enjoined  as  an  entirety.  In  such  a  case  there 
is  no  part  performance  to  be  considered,  and 
the  parties  may  easily  enter  into  a  contract 
by  which  all  objectionable  parts  are  avoided. 
To  declare  a  whole  contract  void,  however, 
simply  because  some  parts  of  it  are  ultra 
vires  but  not  expressly  prohibited  and  not 
contrary  to  good  morals,  and  where  such 
ultra  vires  parts,  if  disregarded,  inure  to  the 
benefit  of  the  party  objecting,  is  quite  a  dif- 
ferent matter. 

It  is  further  insisted  by  the  plaintiffs  that 
the  ordinance  should  be  held  void  upon  the 
ground  that  it  provides  that  the  water  user 
shall  pay  for  and  maintain  water  meters  if 
such  user  desires  to  pay  for  water  by  meter 
rates  rather  than  the  flat  rates;  and  upon 
the  further  ground  that  extensions  of  the 
system  need  be  made  only  when  such  ex- 
tensions return  a  revenue  upon  the  cost  of 
making  them  amounting  to  8  per  cent.;  and 
also  upon  the  ground  that,  where  no  rates  are 
specified  in  the  ordinance  for  water,  the  com- 
pany may  establish  and  collect  reasonable 
rates.  These  are  all  matters  in  which  the 
plaintiffs  are  not  now  Interested.  No  user  of 
water  is  required  to  obtain  a  meter.  The 
matter  is  entirely  optional  with  him.  If  he 
demands  a  meter,  and  the  company  provides 
him  with  one,  he  suffers  no  injury.  If,  upon 
the  other  hand,  the  company  refuses  to  pro- 
vide one,  if  the  law  requires  this  of  it,  we  cau 
see  no  reason  why  he  may  not  enforce  his 
right  in  the  courts  precisely  the  same  as  he 
might  do  If  the  company  had  agreed  to  pro- 
vide one.  but,  notwithstanding  such  promise, 
refused  to  do  so.  If  the  provision  in  this  re- 
gard Is  void,  then  the  water  user  cannot  com- 
plain. If,  upon  the  other  hand,  it  is  valid, 
then  again  he  has  sustained  no  legal  Injury 
by  its  enforcement.  At  all  events  it  is  not  a 
matter  in  issue  now,  and,  so  far  as  the  rec- 
ord discloses,  may  never  become  a  live  issue. 
With  regard  to  the  extensions  the  same  rea- 
sons apply.  There  is  not  a  word  of  testimony 
that  8  per  cent  on  the  cost  of  making  them 
will  be  an  unreasonable  rate  for  water  serv- 
ice; nor  is  there  a  word  of  evidence  that  ex- 
tensions are  contemplated  nor  that  any  will 
be  made.  Moreover,  so  far  as  this  record 
discloses,  none  of  the  plaintiffs  may  ever  be 
affected  by  them  if  made.  As  we  understand 
it,  the  effect  of  the  provision  is  that  the  wa- 
ter users  along  the  Hue  of  extension,  not  the 
city,  must  pay  the  stipulated  amount.  As 
taxpayers  the  plaintiffs  are  therefore  not  di- 
rectly interested,  and  as  users  of  water  they 
never  may  be.  If,  however,  the  rates  should 
be  unreasonable  and  excessive,  the  couris 
are  always  open  to  the  city  or  the  taxpayers 
to  prevent  their  enforcement  On  the  other 
hand,  the  courts  are  likewise  open  to  the 
company  to  prevent  the  enforcement  of  con- 
fiscatory rates  against  it  The  rate  question 
Is  thus  left  open,  and  must  so  remain  for 
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adjustment  and  regulation  whenever  the  oc- 
casion calls  for  It 

With  respect  to  the  rates  that  are  left  to 
be  fixed  by  the  company,  this  ground  Is  also 
covered  by  what  we  have  already  said.  The 
city  council  certainly  had  the  power  to  agree 
upon  reasonable  rates.  This  is  all  the  com- 
pany is  authorized  to  impose  by  the  provision 
of  the  ordinance  now  under  consideration. 
Is  It  a  matter  of  substance  whether  the  city 
council  proposes  the  rates  or  the  company 
does  so?  The  real  thing  to  be  kept  in  mind 
is  that  the  rates,  whatever  they  are,  must  be 
fair  and  reasonable.  To  make  them  so,  and 
to  maintain  them  as  such,  is  the  special  prov- 
ince of  the  city  council.  But  how,  or  through 
what  sources  or  means,  it  arrives  at  such  a 
rate,  is  not  material. 

A  further  objection  urged  is  that  the  city 
council  had  no  authority  to  surrender  the 
option  to  purchase  the  water  system  which 
the  city  had  under  the  Bothwell  contract 
But  this,  it  seems  to  us,  is  not  a  judicial 
question.  Whether  the  city  council  should 
have  reserved  an  option  to  purchase  the 
plant  or  not  in  the  first  instance  was  a 
matter  purely  discretionary  with  It  There 
was  no  legal  duty  imposed  upon  It  to  reserve 
such  an  option,  and  we  know  of  no  law 
whereby  the  exercise  of  the  right  could  be 
enforced.  The  reservation  of  the  right  in  the 
contract  as  well  as  its  exercise  when  made, 
were  therefore  matters  purely  of  discretion 
vested  in  the  city  council.  If  discretionary 
in  this  regard,  It  must  likewise  be  held  dis- 
cretionary with  regard  to  whether  the  op- 
tion should  be  abandoned  or  not  Whether 
It  was  wise  or  unwise,  prudent  or  otherwise, 
to  do  so,  is  not  a  matter  for  judicial  review. 
The  option  had  been  running  for  over  16 
years.  The  price  fixed  was  the  original  cost 
and  before  the  plant  could  be  purchased,  even 
at  this  price,  the  city  would  have  to  pay 
$160,000  for  the  right  to  use  the  conduit  and 
thereafter  pay  one-half  of  the  cost  necessary 
to  maintain  it  It  may  well  be  that  after  such 
a  length  of  time  the  use  and  wear  and  tear 
of  the  original  plant  no  longer  made  the  cost 
price  a  fair  purchase  price.  Neither  can  it 
be  said  that  the  city  did  not  receive  ample 
consideration  for  surrendering  the  option. 
Large  claims  against  the  city  were  relin- 
quished by  the  company,  and  the  company 
now  pays  the  city  an  annual  license  or  occu- 
pation tax  of  |2,500.  Even  if  the  question 
were  one  for  judicial  review,  we  cannot  see 
In  what  way  either  the  city  or  the  taxpayers 
are  prejudiced  by  the  surrender  of  the  option 
at  the  price  fixed.  Nor  can  we  conjecture  In 
what  way  the  surrender  of  the  option  can 
possibly  affect  the  present  ordinance  or  Its 
enforcement 

The  objection  urged  against  the  ordinance 
because  the  city  council  requires  the  board  of 
education  of  Ogden  City  to  pay  for  water 
used  upon  the  lawns  surrounding  the  school 
buildings  from  June  1st  to  September  15th 
tan  each  year  is,  we  think,  likewise  untenable. 


This  was  a  matter  that  clearly  fen  within 
the  province  of  the  city  council  In  readjust- 
ing the  rates  to  be  paid  and  In  agreeing  upon 
the  quantity  of  water  to  be  furnished  free  to 
the  city  by  the  company.  The  taxpayer  has 
no  better  right  to  obtain  water  free  or  for 
less  than  what  amounts  to  a  reasonable  com- 
pensation for  the  service  than  the  company 
has  to  enforce  excessive  rates.  There  is  not 
a  word  of  evidence  concerning  the  amount  of 
water  that  will  be  required  for  such  lawns, 
whether  It  will  cost  $1  or  $1,000,  nor  that 
the  arrangement  in  respect  thereto  Is  unfair 
or  unreasonable.  The  entire  claim  Is  based 
upon  the  fact  that  under  the  Bothwell  con- 
tract water  for  school  house  lawns  was  free, 
while  under  the  ordinance  it  is  not  For 
aught  that  appears  from  the  record  the 
change  from  the  Bothwell  contract  to  the 
present  one  may  have  been  fair,  just  and 
equitable  In  view  of  all  the  circumstances. 
That  It  was  so,  In  the  absence  of  evidence  to 
the  contrary,  we  must  presume.  If  this  be 
assumed,  as  It  must  be,  how  can  a  taxpayer 
be  heard  to  complain?  Indeed,  so  far  as  the 
record  discloses,  the  present  arrangement  al- 
though It  does  require  payment  for  one  Item 
which  was  free  before,  may  still  redound  to 
the  benefit  of  the  taxpayer  when  the  whole 
contract  Is  considered.  Shall  one  or  two  tax- 
payers, therefore,  be  permitted  to  destroy  a 
contract  that  may  be  for  the  benefit  of  many 
by  simply  pointing  to  an  Isolated  matter 
which,  if  considered  alone,  might  possibly 
affect  them?  We  think  not  If  the  rate 
agreed  upon  with  regard  to  the  lawns  is  or 
becomes  unreasonable  it  can,  and  no  doubt 
will,  be  adjusted.  This  Is  all  the  taxpayer 
Is  entitled  to.  The  wisdom  of  the  arrange- 
ment is  not  a  matter  for  judicial  review. 

The  last  objection  to  be  considered  Is  one 
with  regard  to  the  so-called  leasing  to  the 
company  of  the  0.96  second  foot  of  water 
owned  by  the  city.  This  presents  a  question 
not  entirely  free  from  difficulty.  The  Consti- 
tution (section  6,  art  11)  provides:  "No  mu- 
nicipal corporation  shall  directly,  or  indirect- 
ly, lease,  sell,  alien  or  dispose  of  any  water- 
works, water  rights,  or  sources  of  water  sup- 
ply now,  or  hereaf  ter  to  be  owned  or  control- 
led by  it;  but  all  such  waterworks,  water 
rights  and  sources  of  water  supply  now  own- 
ed or  hereafter  to  be  acquired  by  any  mu- 
nicipal corporation,  shall  be  preserved,  main- 
tained and  operated  by  It  for  supplying  its 
inhabitants  with  water  at  reasonable  charg- 
es: Provided,  that  nothing  herein  contained 
shall  be  construed  to  prevent  any  such  mu- 
nicipal corporation  from  exchanging  water 
rights,  or  sources  of  water  supply,  for  other 
water  rights  or  sources  of  water  supply  of 
equal  value,  and  to  be  devoted  in  like  manner 
to  the  public  supply  of  Its  inhabitants."  Has 
either  the  letter  or  spirit  of  this  provision 
been  Invaded  by  the  city  in  dealing  with  the 
water  mentioned  In  the  ordinance?  It  Is 
quite  clear  that  the  city  legally  may  exchange 
the  quantity  of  water  mentioned  for  a  like 
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quantity  with  any  person  or  corporation.  If 
it  could  effect  such  an  exchange  for  all  time, 
could  It  not  do  so  for  a  limited  time?  The 
right  to  do  the  latter  is  necessarily  Included 
in  the  former.  Now,  what  is  it  that  the  city 
has  done  in  this  case?  Designating  its  act 
In  this  regard  as  one  thing,  rather  than  as 
another,  is  not  controlling.  When  it  is  urg- 
ed that  a  statutory  or  constitutional  pro- 
vision has  been  violated,  we  must  look  to  the 
act  rather  than  the  name  given  to  the  act. 
In  this  connection  it  must  not  be  overlooked 
that  this  court,  In  the  case  referred  to  in 
28  Utah,  25,  70  Pac.  1009,  has  already  pass- 
ed upon  and  sustained  the  Bothwell  contract 
It  was  there  held  that  the  city  had  the  power 
to  deal  with  this  0.98  second  foot  of  water 
in  the  manner  set  forth  in  the  ordinance,  and 
that  the  real  consideration  for  the  contract 
was  the  construction  and  maintenance  of  the 
water  system  and  the  supplying  of  the  city 
and  its  inhabitants  with  water.  True  that 
contract  was  made  before  the  Constitution 
went  into  effect.  It  is  equally  true  that  the 
ordinance  in  effect  amounts  to  a  mere  con- 
tinuance of  that  contract  in  so  far  at  least 
as  the  water  is  concerned.  If  this  be  the 
correct  view,  then  the  question  is  hardly  an 
open  one.  But,  assuming  it  not  to  be  the  cor- 
rect view,  and  that  the  ordinance  must  be 
construed  as  a  new  contract,  does  it  violate 
the  constitutional  provision  above  quoted? 
It  will  be  observed  that  so  long  as  the  city 
water  Is  devoted  to  the  use  of  the  city  and 
its  inhabitants  this  provision  is  not  Infringed. 
Is  this  water  so  applied  under  the  provisions 
of  the  ordinance?  It  seems  to  us  that  it  is 
so  admits  of  little  if  any  doubt.  From  the 
statement  of  facts  made  at  the  beginning  of 
this  opinion,  It  appears  that  a  large  volume 
of  water  is  delivered  to  the  city  free.  Just 
what  this  volume  is  as  compared  with  the 
0.98  second  foot  owned  by  the  city  the  rec- 
ord does  not  disclose.  The  present  chief  Jus- 
tice in  the  case  referred  to  in  28  Utah,  at 
page  44,  76  Pac,  at  page  1074,  In  discuss- 
ing this  point,  said:  "While  the  record  does 
not  disclose  the  exact  quantity  of  water  fur- 
nished to  the  city  free  under  the  lease,  yet 
It  is  evident  from  the  numerous  public  uses 
made  of  the  water  that  the  city  used,  with- 
out cost  or  expense  of  any  kind  on  Its  part, 
a  quantity  equal  to,  or  greater  than,  that 
leased  to  defendants.  The  payment  of  the 
nominal  money  consideration  of  $1  provided 
for  in  the  lease  was  evidently  exacted  as  an 
annual  acknowledgment  of  the  city's  title  on 
the  part  of  the  lessee,  and,  as  stated,  not  the 
real  or  true  consideration.  And,  further,  the 
water  has  not  been  diverted  from  the  uses 
to  which  it  was  dedicated.  The  only  change 
made  is  that  it  is  being  distributed  by  a  pri- 
vate corporation  instead  of  a  public  corpora- 
tion." 

Can  the  matter  be  regarded  In  a  different 
light  now?  We  think  not.  Does  the  consti- 
tutional provision  above  quoted  stand  in  the 
way?   Our  answer  is  again  in  the  negative. 


Would  it  not  be  a  most  forced  and  unreason- 
able construction  of  the  constitutional  pro- 
vision to  say  that  it  meant  that  a  city  own- 
ing a  small  quantity  of  water  entirely  insuffi- 
cient for  Its  public  needs,  say  nothing  of  the 
needs  of  its  Inhabitants,  could  not  make  any 
arrangement  with  any  person  to  permit  Its 
water  to  flow  through  the  pipes  owned  and 
controlled  by  such  person  and  to  distribute 
it  for  the  use  of  the  city?  Would  it  alter 
the  case  if  such  an  arrangement  were  called 
a  lease?  Does  it  not  in  substance  amount  to 
this?  The  city  has  some  water  but  no  means 
of  distribution.  Some  one  has  the  means  of 
distribution  and  an  additional  amount  of  wa- 
ter, which,  If  combined  with  what  the  city 
owns,  the  needs  of  the  city  and  its  Inhabi- 
tants, may  be  met.  In  order,  therefore,  to 
make  use  of  the  city's  water,  it  enters  into 
an  arrangement  with  the  person  owning  and 
controlling  the  waterworks  and  the  addition- 
al water  to  permit  Its  water  to  flow  through 
the  system  owned  by  such  person  and  in  or- 
der to  preserve  its  title  to  the  water  the  city 
requires  the  distributor  to  make  a  proper  ac- 
knowledgment of  this  title.  The  mere  fact 
that  the  city  cannot  say  that  the  identical 
water  owned  by  it  is  distributed  to  it  in  no 
way  changes  the  effect  of  the  arrangement. 
As  we  have  already  pointed  out,  the  city  may 
exchange  water  for  water,  and  this  In  effect 
Is  all  that  It  has  done  In  this  case,  and  that 
Is  all  that  can  In  any  event  be  done  under 
the  provisions  of  the  ordinance.  If  the  ordi- 
nance had  been  worded  so  as  to  define  the 
rights  and  purposes  of  the  parties  just  as  we 
have  outlined  them  above,  perhaps  no  one 
would  have  raised  an  objection.  The  mere 
fact  that  what  was  in  fact  intended  and 
what  Is  being  accomplished  is  not  precisely 
stated  in  apt  phrases  in  the  ordinance  ought 
not,  in  a  court  of  equity  at  least,  affect  the 
result.  We  are  of  the  opinion  that  the  ar- 
rangement with  respect  to  the  0.98  second 
foot  of  water  is  not  contrary  to  the  provi- 
sions of  the  Constitution,  and  the  ordinance 
should  not,  for  that  reason,  be  declared  void. 
By  what  we  have  said  it  Is  not  intended  that 
cities  may,  by  indirect  acts,  circumvent  this 
constitutional  provision.  But  what  we  mean 
is  that,  when  It  is  clear  that  the  facts  com- 
plained of  were  not  intended  as  an  evasion 
or  have  In  any  manner  violated  the  spirit 
of  the  Constitution,  then  the  acts  will  be  up- 
held, unless  such  acts  are  clearly  prohibited 
by  the  language  contained  in  the  Constitu- 
tion. In  other  words,  the  acts  must  fall 
within  the  spirit  of  the  constitutional  inhibi- 
tion, and  not  merely  within  the  name  ap- 
plied to  them.  It  is  well  to  remember  that 
Constitutions,  like  other  laws,  are  not  to  be 
interpreted  alone  by  their  words  abstractly 
considered.  The  words  should  be  read  In  the 
light  of  the  conditions  and  necessities  which 
they  are  intended  to  meet  and  the  objects 
sought  to  be  attained  thereby.  State  v.  City 
Council,  23  Utah,  13.  64  Pac.  460;  1  Dillon's 
Municipal  Corporations  (4th  Ed.)  §  3a. 
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We  are  constrained  to  bold,  therefore,  that 
the  agreement  fixing  the  rates  for  the  entire 
l>eriod  of  the  contract  cannot  be  upheld;  that 
the  city  council  had  the  right  to  agree  upon 
and  fix  temporary  rates;  that  the  rates 
agreed  upon  and  set  forth  in  the  ordinance 
are  presumed  to  be  fair  and  reasonable  until 
the  contrary  is  shown;  that  the  city  council 
cannot  delegate  its  duty  to  regulate,  fix,  and 
maintain  reasonable  rates,  but  that  It  must 
exercise  this  power  and  duty  in  that  regard 
whenever  the  rates  are  or  become  excessive 
and  unreasonable;  that  the  city  or  any  tax- 
payer may  have  recourse  to  the  courts  to 
enforce  reasonable  rates  and  prevent  the  com- 
pany from  collecting  such;  that  the  company 
may  likewise  have  recourse  to  the  courts  to 
prevent  the  city  council  from  enforcing  con- 
fiscatory rates;  and  that  the  whole  ordi- 
nance in  question  is  not  vitiated  by  reason 
that  the  city  council  agreed  that  the  rates 
with  regard  to  the  hydrants  should  be  main- 
tained during  the  entire  period  of  the  time 
mentioned  In  the  ordinance,  nor  because  the 
city  council  agreed  that  the  company  or  a 
committee  may  fix  or  revise  certain  rates; 
nor  is  the  entire  ordinance  void  upon  the 
other  grounds  urged  by  the  plaintiffs  and  dis- 
cussed in  this  opinion.  Since  the  present 
rates  are  reasonable  as  found  by  the  court, 
and  there  Is  no  present  threat  to  enforce  un- 
reasonable rates  and  nothing  for  which  pres- 
ent relief  can  be  granted  to  any  of  the  plain- 
tiffs, there  is  no  reason  for  and  no  ground 
upon  which  the  Judgment  of  the  court  can 
be  reversed  or  modified. 

The  judgment,  therefore,  should  be,  and 
It  accordingly  is,  affirmed,  with  costs  to  the 
defendants. 

McCARTY,  C.  J.,  and  STRAUP,  J.,  concur. 


SPIKING  et  al.  v.  CONSOLIDATED  RT.  & 
POWER  CO.  et  al. 
(Supreme  Court  of  Utah.    Jan.  25,  1008.) 

1.  Street  Railroads— Death  of  Pedestrian 
— Care  Required. 

A  person  crossing  a  street  in  front  of  an 
approaching  street  car  is  not  required  to  use 
tiie  same  degree  of  care  as  persons  traveling 
along,  on.  or  across  a  steam  railroad,  i 

{Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  §§  207,  208.] 

2.  Same— Crossing  Tracks. 

A  pedestrian  desiring  to  take  a  street  car 
standing  on  an  opposite  track  was  entitled  to 
hastily  cross  an  intervening  track  on  which  a 
car  was  approaching,  provided  he  exercised  or- 
dinary care  for  his  own  safety  in  view  of  the 
surroundings. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  §§  207,  208.] 

3.  Same— Contributory  Negligence— Ques- 
tion for  Jury. 

Evidence  held  to  require  submission  to  the 
jury  of  the  issue  of  the  contributory  negligence 


1  Hall  v.  Ry.  Co.,  13  Utah,  243,  at  page  258,  44  Pac, 
at  page  1046,  57  Am.  St.  Rep.  726:  Thompson  v.  S. 
L.  Rapid  Tr.  Co.,  16  Utah,  289,  52  Pac.  92,  40  L.  R. 
A.  172,  61  Am.  St.  Rep.  621. 


of  a  pedestrian,  struck  and  killed  by  an  ap- 
proaching street  car  as  he  was  crossing  the 
track. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  §|  255-257.] 

4.  Same— Evidence— Reputation  fob  Cabs. 

Where,  in  an  action  for  the  death  of  a 
pedestrian  in  collision  with  a  street  car,  there 
were  several  eyewitnesses  to  the  occurrence  who 
testified,  evidence  that  decedent  was  a  careful 
and  cautious  man  was  inadmissible. 

(Ed.  Note— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  {  238.] 

5.  Tbial— Reception  of  Evidence  —  Neces- 
sity of  Objection  —  Motion  to  Strike — 
Discretion. 

In  an  action  for  the  death  of  a  pedestrian 
by  collision  with  defendants'  street  car,  plain- 
tiffs' counsel  asked  a  witness  how  decedent  was 
as  to  being  a  careful  and  cautious  man.  The 
witness  answered,  without  objection,  that  he 
was  careful,  when  defendants  moved  to  strike 
the  answer,  and  excepted  to  the  court's  refusal 
to  do  so.  Held,  that  as  the  question  indicated 
on  its  face  that  it  called  for  incompetent  evi- 
dence, in  the  absence  of  an  objection  to  it,  it 
was  not  an  abuse  of  discretion  to  refuse  to 
strike  the  answer. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  8  242.] 

6.  Same  —  Instructions  —  Assumed  Facts- 
Judicial  Notice. 

Where  the  fact  that  fenders  were  generally 
used  on  street  cars  was  treated  as  a  matter  of 
general  knowledge,  of  which  the  court  would 
take  judicial  notice,  and  proof  thereof  was  ex- 
cluded for  that  reason,  the  court  was  entitled 
to  assume  that  such  fact  existed,  in  its  instruc- 
tions, as  if  it  bad  been  proved. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40.  Trial.  §  421.] 

7.  Appeal— Rioitt  to  Allege  Error— Incon- 
sistent Position. 

Where  defendants  objected  to  evidence  to 
show  that  street  cars  generally  were  equipped 
with  fenders,  because  the  matter  was  one  of 
general  knowledge,  they  could  not  object  on  ap- 
peal that  an  instruction,  in  which  the  court 
took  judicial  notice  of  such  fact,  was  errone- 
ous because  of  the  absence  of  evidence  thereof. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  3000.] 

8.  Street  Railroads— Injury  to  Persons  on 
Track — Instructions. 

Defendants,  having  objected  to  evidence 
that  street  cars  generally  were  equipped  with 
fenders,  on  the  theory  that  such  fact  was  a  mat- 
ter of  common  knowledge,  which  objection  the 
court  sustained,  requested  an  instruction  that 
there  was  no  evidence  that  at  the  time  of  the 
accident  fenders  were  in  general  use,  and  that 
there  was  no  proof  of  negligence  because  the 
car  that  struck  decedent  was  without  a  fender. 
The  court  charged  that,  if  the  jury  found  that 
the  car  did  not  have  a  fender,  they  could  not 
find  against  defendants  on  that  alone,  unless 
they  also  found  that,  if  the  car  had  a  fender, 
the  "accident"  might  have  been  averted  thereby. 
Held  that,  the  term  "accident"  having  been  used 
in  the  instructions  and  evidence  to  refer  to  the 
collision  itself,  the  instruction  given  in  effect 
told  the  jury  that  the  fender  was  not  in  the  case 
as  effectually  as  if  the  word  "collision"  had  been 
used. 

9.  Same— Appliances— Care  Required. 

A  street  railway  company  is  only  required 
to  adopt  methods,  machinery,  and  appliances  in 
accordance  with  the  ordinary  usage  of  the  busi- 
ness.2 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44.  Street  Railroads,  f  173.] 


1  Frlti  v.  Electrlo  Light  Co.,  18  Utah.  493,  56  Pac 

M. 
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10.  Same  —  Safety  Appliances  —  Oeneral 
Use. 

The  rule  that  it  is  necessary  to  prove  that 
certain  appliances  are  in  general  use  by  street 
railway  companies  before  negligence  can  be 
predicated  on  the  omission  to  supply  them  does 
not  apply  to  appliances,  the  use  of  which  is  a 
matter  of  common  knowledge. 

11.  Words  and  Phrases— "Fendeb." 

As  applied  to  street  railway  cars,  a  fender 
is  a  guard  or  protection  against  danger  to  pedes- 
trians coming  in  contact  with  a  car. 

{Ed.  Note.— For  other  definitions,  see  Words 
and  -Phrases,  vol.  3,  p.  2747.] 

12.  Evidence— Judicial  Notice— Fenders  on 
Street  Cars. 

Where  negligence,  in  an  action  for  death 
of  a  pedestrian  by  being  struck  by  a  street  car, 
was  predicated  entirely  on  the  omission  to  pro- 
vide the  car  with  any  fender  or  guard  whatever, 
the  court  was  entitled  to  take  judicial  notice  of 
the  purpose  of  fenders,  as  applied  to  street  cars: 
such  appliances  being  in  common  and  general 
use  on  street  cars. 

13.  Street  Railroads— Death  of  Pedestri- 
an—Care Required. 

Where  decedent  was  killed  in  a  collision 
with  a  street  car,  and  the  court  called  atten- 
tion to  the  particular  circumstances  of  the  case, 
an  instruction  that  decedent  was  required  to 
use  his  senses,  and  exercise  that  degree  of  care 
that  men  of  ordinary  prudence  would  have  ex- 
ercised under  the  particular  circumstances  of 
the  case  as  disclosed  by  the  evidence,  was  not 
objectionable  as  requiring  too  low  a  degree  of 
care,  in  view  of  evidence  that  decedent  was  fa- 
miliar with  the  surroundings  and  conditions 
prevailing  at  the  place  of  the  accident. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  61  207,  208.] 

14.  Same. 

Where  the  court  repeatedly  charged  that 
decedent  was  required  to  use  all  his  senses  to 
avoid  collision  with  a  street  car  by  which  he 
was  killed,  and  that,  unless  he  did  so,  plain- 
tiffs could  not  recover,  an  instruction  was  not 
objectionable  in  the  use  of  the  expression  "ob- 
serving the  car,"  instead  of  requiring  decedent 
to  have  "looked  for  the  car"  before  attempting 
to  cross  the  track. 

15.  Same— Crossing  Streets— Place. 
Where  decedent  was  killed  in  a  collision 

with  a  street  car,  as  he  was  crossing  the  track, 
at  a  point  some  distance  from  a  street  cross- 
ing, but  at  which  a  large  number  of  persons 
habitually  crossed  the  track,  an  instruction  that 
he  was  entitled  to  rely  on  the  assumption  that 
the  company  and  its  servants  would  discharge 
their  legal  duty  in  approaching  crossings  by 
having  their  cars  under  control  was  not  objec- 
tionable because  the  accident  did  not  happen  at 
a  public  crossing. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  §§  207,  208.] 

16.  Same— Duty  of  Railway  Company. 
Where  a  point  in  a  street  some  distance 

from  a  crossing  was  habitually  used  by  a  large 
number  of  persons  in  crossing  the  tracks  of  a 
street  railway,  it  was  the  duty  of  the  railway 
company  to  conform  the  movements  of  its  cars 
to  such  condition  and  to  approach  such  point 
with  the  same  degree  of  care  it  was  required  to 
approach  street  crossings. 

17.  Same— Rights  in  Streets. 

Where  a  street  railway  company  is  author- 
ized to  lay  its  tracks  on  a  street,  no  part  of  the 
street  is  thereby  withdrawn  from  the  use  of  the 
public,  the  street  being  merely  burdened  with 
an  additional  easement  in  favor  of  the  street 
railway  company,  with  a  preferential  right  of 
passage  over  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  8  193.] 


18.  Trial— Instructions— Requests. 

It  is  not  error  to  refuse  requests  to  charge 
which  are  covered  by  instructions  given. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Trial,  §§  651-659.] 

19.  Death— Damages— Loss  of  Profits. 

In  an  action  for  wrongful  death,  an  in- 
struction authorizing  consideration  on  the  ques- 
tion of  damages  only  of  the  income  from  prop- 
erty which  decedent's  skill,  personal  supervision, 
and  diligence  had  a  part  in  producing  was  not 
objectionable  as  authorizing  consideration  of 
profits  arising  out  of  decedent's  business. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig. 
vol.  15,  Death,  §  112.] 

Appeal  from  District  Court,  Third  District ; 
M.  L.  Ritchie,  Judge. 

Action  by  Erne  line  Spiking  and  others 
against  the  Consolidated  Railway  &  Power 
Company  and  another.  Judgment  for  plain- 
tiffs, and  defendants  appeal.  Affirmed. 

P.  L.  Williams,  G.  H.  Smith,  and  J.  6. 
Willis,  for  appellants.  Powers  &  Marion- 
eanx,  for  respondents. 

FRICK,  J.  This  Is  an  action  for  damages 
for  personal  Injuries  resulting  In  death.  The 
plaintiffs,  respondents  in  this  court,  are  the 
widow  and  minor  children  of  the  deceased, 
Thomas  W.  Spiking,  who,  in  August,  1902, 
was  fatally  Injured  by  a  street  car  while  at- 
tempting to  cross  the  street  railway  tracks 
on  one  of  the  streets  in  Salt  Lake  City.  The 
acts  of  negligence  charged  against  the  defend- 
ants, appellants  here,  are:  The  omission  to 
sound  a  gong  or  ring  a  bell,  or  to  give  any 
warning  of  the  approaching  car;  the  omis- 
sion to  have  the  headlight  on  the  car  lighted, 
and  in  omitting  to  have  any  lights  on  the 
car;  the  omission  to  have  the  car  provided 
with  a  fender  or  guard  of  any  kind ;  operat- 
ing the  car  at  a  high  and  reckless  rate  of 
speed  with  the  brakes  released,  and  not  hav- 
ing the  car  under  the  control  of  the  motor- 
man  or  any  other  person  while  approaching 
and  passing  onto  a  certain  switch,  the  place 
of  the  accident,  and  in  omitting  to  look  and 
ascertain  whether  the  track  was  clear  and 
free  from  persons  passing  to  and  fro  at  the 
point  of  the  accident.  The  evidence  Is  very 
voluminous,  over  30  witnesses  having  been 
examined,  a  number  of  whom  were  eyewit- 
nesses to  the  accident ;  and,  as  Is  usual,  there 
is  a  conflict  with  regard  to  Just  how  and 
when  certain  matters  occurred,  and  with 
regard  to  the  existence  or  nonexistence  of 
others.  From  a  careful  reading  of  the  en- 
tire transcript  of  the  evidence,  the  following 
facts  may  be  said  to  be  fairly  established: 
The  point,  or  Immediate  vicinity,  of  the  ac- 
cident, Is  one  of  the  principal  business  centers 
of  Salt  Lake  City.  The  accident  occurred 
on  East  Second  South  street,  about  85  feet 
east  of  the  east  crossing  of  Main  street,  at 
which  crossing  the  two  streets  Intersect.  At 
the  time  of  the  accident  the  appellants  op- 
erated cars  on  three  tracks  on  East  Second 
South  street  running  parallel,  two  of  which 
continued  west  across  Main  street,  and  the 
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third,  being  the  north  trade,  terminated  at 
the  point  of  the  accident  In  a  switch  which 
connected  it  with  the  middle  one  of  the  tracks 
mentioned.  The  north  rail  of  the  northerly 
track  was  28  feet  south  of  the  north  curb 
of  East  Second  South  street  At  the  time 
of  the  accident  there  was  no  overhead  or 
trolley  wire  connecting  the  north  with  the 
middle  track,  and  the  cars  going  west  on  the 
north  track  were  switched  onto  the  middle 
track  by  what  is  termed  a  "flying  switch," 
which  was  accomplished  by  the  momentum 
acquired  by  the  car  In  approaching  the  switch. 
On  the  north  and  middle  tracks  the  cars  went 
west,  while  on  the  south  track  they  went  east 
On  the  night  of  the  accident  August  16, 1902, 
tbe  car  on  the  north  track  was  due  at  the 
switch  at  20  minutes  past  10  o'clock,  but  ar- 
rived at  that  point  at  about  18  minutes  past 
10.  As  the  car  was  approaching  westerly 
toward  the  switch,  the  deceased  was  seen  by 
a  number  of  witnesses  to  start  from  the  north 
curb  on  Second  South  street  thence  going  in 
a  southerly  direction  towards  a  car  Just  start- 
ing east  on  the  south  track,  which  car  would 
pass  his  home.  Two  witnesses  testified  on 
behnlf  of  appellants,  who  were  passengers  on 
tbe  car  that  struck  the  deceased,  which  was 
an  open  or  summer  car,  that  they  saw  the 
deceased  start  from  the  point  stated,  and  saw 
him  running  or  going  hastily  south  towards 
tbe  car  on  tbe  south  track.  In  the  course  the 
deceased  was  going  be  would  cross  the  north 
track  at  the  switch,  and  when  he  arrived 
tbere  the  car  in  question  had  also  arrived  at 
tbe  switch,  and  the  deceased  collided  with 
tbe  front  end  of  the  car,  which  knocked  him 
down,  and  he  fell  under  the  car,  and  the 
wheels  of  the  rear  trucks  passed  over  one 
of  his  legs  and  one  foot  crushing  them,  so 
that  In  a  few  days  thereafter  he  died  from 
tbe  eff  ects  of  the  Injuries.  A  number  of  wit- 
nesses testified  that  the  car  was  running  at 
a  bigh  rate  of  speed  in  approaching  the 
switch,  others  said  it  was  running  faster  than 
usual,  while  tbe  motormon  testified  that  it 
was  moving  at  from  4%  to  6  miles  an  hour. 
AH  the  witnesses  concur  that  no  gong  or  bell 
was  sounded,  nor  any  warning  of  the  ap- 
proach of  the  car  given.  Some  of  the  wit- 
nesses testified  that  there  was  no  lighted 
headllgbt  on  the  car,  and  all  agree  that  Just 
before  tbe  collision,  or  at  the  Instant  at  which 
it  occurred,  all  the  lights  in  the  car  went  out. 
The  current  was  cut  off  at  the  time  on  ac- 
count of  the  trolley  leaving  the  north  wire  In 
making  the  cross-over  from  the  north  to  the 
middle  track,  and  the  brakes  were  released 
so  as  not  to  arrest  tbe  speed  of  tbe  car  In 
making  the  cross-over.  The  motorman  did 
not  look  for  nor  see  tbe  deceased  until  the 
instant  he  was  struck  by  the  car,  at  which 
time  the  power  was  off,  and  the  only  way  tbe 
speed  of  tbe  car  could  be  checked  was  by 
means  of  the  hand  brake,  which  the  motor- 
man  applied.  There  were  lights  in  the  streets, 
and  other  lights  from  tbe  surrounding  busi- 
ness houses,  so  that  the  car  could  have  been 


seen  and  was  seen  approaching  from  the 
east  The  car  was  not  provided  with  a  fend- 
er or  any  guard.  The  Main  street  crossing 
across  the  tracks  for  pedestrians  was  about 
85  feet  west  of  the  switch  where  the  accident 
occurred,  but  a  large  number  of  people  habit- 
ually crossed  the  tracks  at  the  point  of  the 
accident  and  immediately  to  the  east  thereof. 
A  considerable  number  of  people  were  about 
the  place  at  the  time  of  the  accident  not  di- 
rectly at  the  switch,  but  near  tbere,  to  the 
north  and  south  of  it  The  cars  on  all  the 
tracks  habitually  stopped  just  east  of  the 
Main  street  crossing  to  receive  and  discharge 
passengers.  There  is  some  evidence  that  the 
deceased,  to  some  extent  at  least  was  fa- 
miliar with  the  conditions  prevailing  at  and 
about  the  switch  as  outlined  above.  Wheth- 
er the  deceased  saw  the  car  approaching  does 
not  directly  appear.  It  does,  however,  ap- 
pear that  he  was  hurrying  to  catch  the  out- 
going car.  At  the  time  of  the  accident  there 
was  also  a  car  approaching  from  the  east  on 
the  middle  track  some  little  distance  in  the 
rear  of  the  car  on  the  north  track.  Upon 
substantially  tbe  foregoing  facts,  the  court 
submitted  the  case  to  the  Jury,  who  returned 
a  verdict  for  respondents,  upon  which  a  Judg- 
ment was  duly  entered.  A  motion  for  a  new 
trial  having  been  duly  made  and  overruled, 
the  appellants  prosecuted  this  appeal. 

A  great  number  of  errors  are  assigned,  but 
as  counsel  have  condensed  them  in  their 
brief  and  In  their  oral  argument  we  shall 
consider  those  only  that  are  relied  upon  in 
the  argument 

The  first  alleged  error  we  shall  consider  is 
the  one  presented  last  in  the  brief,  but  as 
It  logically  comes  first  we  shall  reverse  the 
order.  It  is  urged  that  the  court  erred  in  re- 
fusing to  direct  a  verdict  for  the  appellants 
upon  the  ground  that  the  deceased  was  guilty 
of  contributory  negligence  as  a  matter  of 
law.  In  support  of  this  contention  It  is  as- 
serted that  the  facts  of  this  case  bring  It  with- 
in the  rule  of  Teakle  v.  San  Pedro,  I*.  A.  & 
S.  L.  Ry.  Co.  (Utah)  90  Pac.  402,  10  L.  R.  A. 
(N.  S.)  486,  In  which  we  held  that  a  person, 
while  walking  along  the  railway  tracks  In 
the  yard  of  the  railway  company  and  stepping 
in  front  of  a  moving  train  of  cars  without 
looking  or  listening  when  he  knew  the  cars 
were  being  moved,  was  guilty  of  negligence  as 
matter  of  law.  It  is  contended  that  the  un- 
contradicted testimony  in  this  case  is  to  the 
effect  that  the  deceased  by  the  exercise  of  or- 
dinary care  could  have  seen  the  approaching 
car  in  time  to  avoid  the  accident  and  that 
as  matter  of  law,  he  must  be  held  to  have 
seen  it  and  that  therefore,  he  was  guilty  of 
negligence  In  attempting  to  cross  the  track 
ahead  of  the  approaching  car.  That  the  car 
could  have  been  seen  approaching  from  the 
east  for  a  distance  of  nearly  a  block  there 
is  little,  if  any,  room  for  doubt  That  the  de- 
ceased was  required  to  exercise  ordinary  care 
for  his  own  safety,  and  to  that  end  make 
use  of  all  of  his  faculties  for  seeing  and  hear- 
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ing,  no  one  questions ;  but  whether  he  was  re- 
quired to  exercise  the  same  degree  of  care  In 
attempting  to  cross  a  street  railway  track 
as  in  making  a  similar  attempt  with  regard 
to  a  steam  railroad,  the  authorities  differ. 
Some  of  the  cases  cited  by  counsel  for  ap- 
pellants, namely,  Oawley  v.  La  Crosse  City 
Ry.  Co.,  101  Wis.  145,  77  N.  W.  179,  and 
Young  v.  Citizens'  St.  Ry.  Co.,  148  Ind.  58,  44 
X.  E.  927,  47  N.  E.  142,  and  perhaps  a  few 
others,  hold  to  the  doctrine  that  the  degree  of 
care  on  the  part  of  the  pedestrian  is  the  same 
In  both  cases — that  is,  that  he  must  both  look 
and  listen — and  In  one  case,  at  least,  It  Is 
held  that  he  must  also  stop  to  do  so  be- 
fore crossing  a  street  railway  track.  But  the 
overwhelming  weight  of  authority.  Including 
the  decisions  of  this  court,  is  to  the  contrary. 
It  would  seem  to  require  but  slight  reflection 
to  realize  that,  in  the  nature  of  things,  there 
must  be  considerable  difference  between  an 
attempt  to  cross  a  street  railway  and  a  steam 
railway,  or  in  passing  along  the  tracks  of 
the  one  or  the  other.  Without  stopping  to 
point  out  all  the  differences,  we  may  be  per- 
mitted to  call  attention  to  one  of  the  funda- 
mental differences  between  street  and  steam 
railways.  The  part  of  the  street  on  which 
a  street  railway  track  Is  laid,  and  over  which 
cars  are  operated,  is  not  withdrawn  from 
public  use  and  travel.  The  rights  and  duties 
of  the  public  and  the  street  car  operatives  are 
mutual  and  reciprocal.  The  only  right  that 
the  operators  of  a  street  railway  possess  over 
the  public  generally  is  a  preferential  right 
of  passage  over  the  tracks  with  the  cars,  and 
that  between  public  crossings  It  Is  always  the 
duty  of  the  pedestrian  or  the  person  driving 
a  vehicle  to  see  to  it  that  he  does  not  impede 
the  street  car.  But  the  street  car  company, 
In  operating  Its  cars,  must  likewise  at  all  times 
and  places  exercise  ordinary  care  so  as  not 
to  injure  any  one  who  may  be  on  or  near 
the  track,  and  at  public  crossings  must  have 
Its  cars  under  the  control  of  the  operator,  and 
must  exercise  reasonable  care  to  have  them 
so  In  approaching  the  crossings;  the  degree 
of  care  to  be  exercised  always  depending  up- 
on the  prevailing  circumstances  and  condi- 
tions. As  a  general  rule,  therefore,  where  a 
collision  occurs  between  a  person  lawfully 
using  the  street  and  a  street  car,  the  ques- 
tion as  to  whether  the  operator  or  such  per- 
son, or  both,  were  exercising  the  degree  of 
care  that  the  law  imposes  is  a  question  of 
fact  depending  upon  all  the  surrounding  cir- 
cumstances and  conditions.  The  reciprocal 
rights  and  duties  of  persons  and  street  rail- 
way companies  in  the  use  of  the  streets  is  well 
expressed  in  Campbell  v.  Los  Angeles  Tr.  Co.. 
137  Cal.  5G5,  70  Pac.  624,  where,  at  page  566  of 
137  Cal.,  page  625  of  70  Pac,  It  is  said:  "But, 
as  has  been  frequently  held  by  this  court,  the 
same  character  of  care  Is  not  demanded  of 
one  crossing  a  street  railroad,  where  cars  are 
frequently  passing  at  a  slow  rate  of  speed 
and  can  be  easily  controlled,  as  is  demand- 
ed of  one  crossing  an  ordinary  steam  rail- 


road running  through  the  country,  on  which 
heavy  trains,  difficult  to  control,  go  at  stat- 
ed times  with  great  speed.  With  respect  to 
a  street  railroad,  the  mere  fact  that  a  per- 
son attempts  to  cross  It  when  a  car  Is  seen 
to  be  approaching  does  not  of  itself  constitute 
negligence.  *  *  *  Ordinarily,  whether  or 
not  he  (the  person  crossing)  was  negligent  In 
attempting  to  cross,  under  the  circumstances 
of  the  case,  is  a  question  for  the  jury."  The 
same  thought  Is  expressed  In  Hall  v.  Ry.  Co., 
13  Utah,  258,  44  Pac.  1049,  57  Am.  St.  Rep. 
720,  in  the  following  language:  "Persons 
traveling  on  the  public  street,  along  or  across 
a  street  railway  track,  are  not  held  to  the 
exercise  of  the  same  degree  of  care  and  pre- 
caution as  they  are  when  traveling  along,  or 
upon,  or  across  the  ordinary  steam  railroad." 
To  the  same  effect  Is  Thompson  v.  S.  L.  Rapid 
Tr.  Co.,  16  Utah,  289,  52  Pac.  92,  40  L.  R.  A. 
172,  67  Am.  St.  Rep.  621.  The  case  of  Mar- 
den  v.  Portsmouth,  etc.,  R.  Co.,  100  Me.  41, 
60  Atl.  530,  69  L.  R.  A.  300,  109  Am.  St.  Rep. 
476,  la  a  well-considered  case,  In  which  a 
large  number  of  cases  of  this  class  are  re- 
viewed, and  where  the  Utah  cases  are  cited 
with  approval.  In  Benjamin  v.  Holyoke  St. 
Ry.,  160  Mass.  3,  35  N.  E.  95,  39  Am.  St.  Rep. 
446,  in  referring  to  this  subject,  it  is  said: 
"The  use  of  the  street  for  electric  cars  and 
by  the  general  public  was  concurrent;  and 
the  defendant  (the  company)  was  bound,  in 
using  the  street,  to  have  reference  to  its  rea- 
sonable use  by  others."  We  have  examined 
a  large  number  of  cases,  and,  from  the  de- 
cisions, we  are  forced  to  the  conclusion  that, 
where  the  conditions  and  circumstances  are 
as  they  were  in  the  case  at  bar,  the  question 
of  negligence  Is  within  the  province  of  the 
Jury.  In  addition  to  the  cases  already  men- 
tioned, we  cite  the  following  well-considered 
cases:  Robbins  v.  Springfield  St.  Ry.,  165 
Mass.  30.  42  N.  E.  334 ;  Newark  Pass.  Ry.  v. 
Black,  55  N.  J.  Law,  611,  27  Atl.  1067,  22 
L.  R.  A.  374 ;  Lawler  v.  Hartford  St.  Ry.,  72 
Conn.  74,  43  Atl.  545 ;  Shea  v.  St.  Paul  City 
Ry.,  50  Minn.  395,  52  N.  W.  902 ;  Holmgren 
v.  Twin  City  Rapid  Tr.  Ry.,  61  Minn.  85,  63 
N.  W.  270 ;  Clark  v.  Bennett,  123  Cal.  275,  55 
Pac.  908 ;  McClain  v.  Brooklyn  Ry.,  116  N.  Y. 
459,  22  N.  E.  1062 ;  Oopeland  v.  Met.  St.  Ry., 
67  App.  Dlv.  (N.  Y.)  483-485,  73  N.  Y.  Supp. 
856. 

The  law  required  that  the  deceased  exer- 
cise ordinary  care  for  his  own  safety.  To 
this  end  he  was  required  to  make  use  of  all 
of  his  senses  to  avoid  injur}'.  Did  he  meet 
this  legal  requirement  at  the  time  and  place 
of  the  accident?  It  Is  easy  enough  to  as- 
sume, when  viewing  the  matters  retrospec- 
tively, that  one  has  failed  In  this,  that,  or 
the  other  thing,  and.  If  he  had  not  so  failed, 
he  would  not  have  been  injured.  In  view 
of  all  the  circumstances,  may  not  reasonable 
men  differ  with  regard  to  his  conduct,  as  dis- 
closed by  the  evidence,  just  before  and  at 
the  time  of  the  accident?  May  not,  likewise, 
reasonable  men  draw  different  conclusions 
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from  the  conceded  facts?  The  deceased  had 
a  right  to  cross  the  track  in  an  attempt  to 
board  the  street  car  on  the  southerly  track. 
He  had  a  right  to  do  so  even  hastily,  provid- 
ed be  exercised  ordinary  care  for  his  own 
safety  in  view  of  his  surroundings.  He  may 
have  seen  the  car  on  the  north  track  ap- 
proaching from  the  east.  He  may  have  as- 
sumed that  it  would  reduce  its  speed  on  Hear- 
ing the  cross-over  switch.  But  whether  he 
saw  It  or  not,  the  jury  had  a  right  to  de- 
termine from  all  the  facts  whether  or  not 
he  acted  with  reasonable  care,  and  whether 
the  motorraan,  in  approaching  the  switch,  did 
likewise.  Moreover,  as  the  car  was  approach- 
ing a  place  where  a  considerable  number  of 
persons  habitually  crossed  the  track,  a  place 
near  the  public  crossing  on  Main  street,  and 
immediately  east  of  which  the  cars  habitual- 
ly stopped  to  take  on  and  discharge  passen- 
gers, the  deceased  might  have  assumed  that, 
if  the  motorman  intended  to  make  the  cross- 
over without  reducing  the  speed  of  the  car, 
he  would  give  some  warning  of  his  Intention 
to  do  so.  If  the  motorman  had  done  either, 
it  is  quite  probable  that  the  accident  would 
not  have  occurred.  Under  all  these  circum- 
stances, It  was  a  question  of  fact  for  the  Ju- 
ry to  say  whether  the  deceased  was  guilty 
of  negligence  which  directly  contributed  to 
the  accident.  Even  an  error  of  Judgment  by 
the  pedestrian,  based  upon  some  act  or  duty 
required  of  the  company  or  its  servants,  may 
be  taken  into  consideration  in  determining 
who  is  In  the  wrong.  This  is  well  illustrated 
in  the  case  of  Copeland  v.  Met.  St.  Ry.,  su- 
pra, where  a  woman,  in  attempting  to  cross 
a  street  car  track  ahead  of  an  approaching 
car  which  she  saw  coming  toward  the  point 
where  she  intended  to  cross,  was  struck  and 
injured  while  in  the  act  of  crossing.  The 
court,  in  referring  to  her  conduct,  used  this 
language:  "Her  Judgment  that  she  could 
cross  In  safety  was  in  fault  only  because  of 
the  fact  that  the  motorman  had  decided  not 
to  stop  in  answer  to  the  signal,  'Slow  down;' 
nor  did  he.  by  the  ringing  of  a  bell,  notify  her 
of  his  Intention."  The  car  in  that  case  was 
signaled  to  stop  by  the  woman's  son.  It  was 
a  car  which  did  not  stop  at  the  particular 
point,  and  proceeded  on  its  course,  aud  reach- 
ed the  point  where  the  woman  crossed  the 
track  in  less  time  than  she  had  calculated, 
and  was  injured  by  reason  of  this  miscalcula- 
tion. The  case  of  McClain  v.  Brooklyn  Ry., 
supra,  is  likewise  one  where  the  facts  and 
circumstances  were  in  some  respects  similar 
to  those  at  bar;  and  In  that  case  it  was  also 
held  that  the  conduct  of  the  parties  Involved 
questions  of  fact  to  be  determined  by  the 
Jury.  It  may  be  that  in  some  of  the  cases 
the  conduct  of  the  pedestrian  may  be  of  such 
a  character  that  the  question  is  one  of  law 
merely.  The  case  of  Boring  v.  Union  Trac. 
Co..  211  Pa.  594,  61  Atl.  77,  affords  an  illus- 
tration of  that  class.  There  the  injured  per- 
son walked  along  the  side  of  the  street  rail- 


way track  ahead  of  an  oncoming  car,  and, 
without  looking,  suddenly  stepped  onto  the 
track  in  front  of  the  car,  and  was  struck  and 
injured.  It  was  held  that  the  injured  person 
was  negligent  as  a  matter  of  law.  We  are, 
however,  not  dealing  with  such  a  case.  In 
this  case  there  were  many  matters  to  be  con- 
sidered, on  at  least  some  of  which  reasonable 
men  might  arrive  at  different  conclusions. 
The  Teakle  Case,  supra,  was  entirely  differ- 
ent in  this  respect  from  the  case  at  bar. 
There  only  one  conclusion  was  permissible 
from  the  conceded  facts;  and  hence  It  was  a 
question  of  law,  and  was  decided  as  such. 
We  are  convinced  that  the  court  committed 
no  error  in  submitting  the  case  to  the  jury. 

The  next  assignment  to  be  noticed,  briefly 
stated,  arises  as  follows:  Mrs.  Spiking,  one 
of  the  respondents,  testified  as  a  witness  in 
the  case,  and,  before  the  respondents  rested, 
counsel  for  appellants  asked  leave  to  recall 
her  for  further  cross-examination.  After 
this  was  concluded,  her  counsel  proposed  to 
ask  her  a  further  question  upon  a  matter 
which  he  said  was  not  proper  on  redirect, 
but  desired  to  ask  it  because  it  had  been 
overlooked.  No  objection  being  made,  coun- 
sel asked  the  following  question :  "How  was 
Mr.  Spiking  as  to  being  a  careful  and  cau- 
tious man?"  The  witness  answered:  "Yes, 
sir;  he  was  very  careful."  Counsel  for  ap- 
pellants offered  no  objection  to  the  ques- 
tion, but  immediately  after  the  answer  mov- 
ed to  strike  It  out  as  "irrelevant,  immaterial, 
and  incompetent."  The  court  denied  the  mo- 
tion, and  permitted  the  answer  to  stand. 
Counsel  for  appellants  now  urge  that  the 
court  erred  in  refusing  to  strike  out  the 
answer.  That  the  evidence  of  the  character 
contained  In  the  foregoing  answer  is  improp- 
er iu  view  of  all  the  evidence  in  the  case 
must  be  conceded.  This  is  well  illustrated 
by  the  following  authorities:  Adams  v.  C. 
M.  &  St.  P.  Ry.,  93  Iowa,  565,  61  N.  W.  1059 : 
Louisville  Ry.  Co.  v.  McCllsh,  115  Fed.  268. 
53  C.  C.  A.  60;  Glass  v.  Memphis  &  C.  Ry., 
94  Ala.  591,  10  South.  215;  Chase  v.  Maine 
C.  Ry.,  77  Me.  62,  52  Am.  Rep.  744 ;  Towle  v. 
Pac.  Imp.  Co.,  98  Cal.  342.  33  Pac.  207. 
Some  of  the  authorities  are  to  the  effect 
that,  where  there  are  no  eyewitnesses  in  a 
case  of  death  by  accident,  such  evidence  is 
proper.  1  Shear.  &  Redf.  Ev.  (5th  Ed.)  $ 
111 ;  1  Elliott.  Ev.  §  217.  Conceding  the  evi- 
dence to  be  improper,  can  this  court  review 
the  alleged  error  in  view  of  the  state  of  the 
record?  The  question  was  one  propounded 
immediately  after  opposing  counsel's  atten- 
tion was  directed  to  the  fact  that  the  ques- 
tion would  be  asked  out  of  the  regular  order. 
The  question  upon  Its  face  was  one  that  in- 
dicated what  the  character  of  the  answer 
thereto  would  be.  The  answer  of  necessity 
would  be  that  deceased  was  either  a  careful 
man  or  a  careless  man.  If  the  answer  was 
that  he  was  a  careful  man,  then  appellants' 
counsel  did  not  want  it,  and,  if  it  had  been 
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to  the  contrary,  respondents'  counsel  would 
have  been  opposed  to  It.  But  either  way 
the  testimony  was  improper.  This  is  al- 
ways the  result,  with  regard  to  Improper  tes- 
timony, under  conditions  as  above  indicated ; 
and  in  view  of  this  the  courts  have  evolved 
and  adopted  a  rule  of  practice  which  Is  that 
where  the  question  fairly  indicates  what  the 
nature  of  the  answer  will  be,  then  the  ad- 
verse counsel  must  object  to  the  question 
and  obtain  a  ruling,  and  save  an  exception 
to  make  the  error,  if  any  be  committed, 
available  in  a  court  of  review.  Error  may 
not  be  predicated  upon  a  denial  of  the  mo- 
tion alone.  This  rule  is  well  stated  in  People 
v.  Williams,  127  Cal.  216,  59  Pac.  583,  in 
the  following  words:  "When  it  is  apparent 
from  the  question  that  the  answer  will  con- 
tain evidence  necessarily  inadmissible,  then 
the  motion  to  strike  out  comes  too  late,  un- 
less preceded  by  an  objection  to  the  ques- 
tion; but  the  rule  is  otherwise  when  the 
evidence  may,  or  may  not,  be  admissible." 
The  authorities  are  numerous  to  this  effect, 
and  among  which  we  refer  to  the  following : 
Taylor  v.  State,  100  Ala.  68,  14  South.  875; 
Way  v.  Johnson,  5  S.  D.  237,  58  N.  W.  552; 
Wendt  v.  R.  Co.,  4  S.  D.  476,  57  N.  W.  227 ; 
Cleveland,  C,  C.  &  I.  Ry.  Co.  v.  Wynant,  134 
Ind.  681,  34  N.  E.  569;  Gran  v.  Houston,  45 
Neb.,  at  page  836,  64  N.  W.  245 ;  McClellan 
v.  Hein,  56  Neb.  600,  77  N.  W.  120 ;  3  Jones 
on  Ev.  8  898  ;  22  PI.  &  Pr.  1310.  In  the  fore- 
going cases,  excepting  those  from  Nebraska, 
where  the  record  is  like  the  one  before  us, 
it  Is  held  that  the  alleged  error  is  not  review- 
able. In  Nebraska,  however,  it  is  held  that 
the  motion  to  strike  out  is  always  addressed 
to  the  sound  legal  discretion  of  the  trial 
court,  and  that  a  clear  abuse  of  this  discretion 
Is  always  reviewable.  If  we  adopt  the  rule 
generally  recognized,  we  cannot  review  the 
alleged  error,  because  under  that  rule  a  fail- 
ure to  object  to  the  question  waives  the 
error.  What  would  be  the  result  if  we 
should  adopt  the  Nebraska  rule?  Has  the 
trial  court  so  clearly  abused  his  legal  dis- 
cretion that,  in  view  of  the  state  of  the  rec- 
ord, error  may  be  predicated  thereon?  When 
the  motion  to  strike  out  was  made,  counsel 
for  appellant  offered  some  excuse  for  not 
making  an  objection  before  the  question  was 
answered.  Whether  the  excuse  was  well 
founded  depended  upon  the  circuin stances, 
all  of  which  occurred  In  the  presence  of  the 
court,  and  he  necessarily  deemed  the  excuse 
insufficient.  We  arrive  at  this  conclusion 
from  the  fact  that  at  various  times  during 
the  trial,  where  answers  had  been  made  be- 
fore an  objection  either  was  or  apparently 
could  have  been  Interposed,  the  court  per- 
mitted counsel  on  both  sides  to  make  objec- 
tions, obtain  rulings  thereon,  and  take  excep- 
tions, so  that  the  point  could  be  reviewed  by 
this  court.  In  this  instance  no  such  permis- 
sion was  asked.  If  we  attempted  to  review 
the  action  of  the  court  from  this  point  of 
view,  we  would  have  to  hold  that  in  the  light 


of  the  record  the  court  did  not  abuse  Its  dis- 
cretion in  denying  the  motion  to  strike  out 
the  answer.  We  do  not  wish  to  be  under- 
stood as  holding  that  in  no  case  where  im- 
proper evidence  was  elicited  in  this  way, 
which  In  and  of  Itself  either  made  a  case 
or  stated  a  defense,  it  would  not  be  held 
that  the  action  of  the  trial  court  in  denying 
a  motion  to  strike  out,  when  timely  made, 
would  not  be  reviewed.  In  such  a  case  the 
record  upon  its  face  might  show  an  abuse  of 
discretion.  Such  is  not  the  case  before  us, 
and  therefore  this  assignment  cannot  be  sus- 
tained. 

The  remainder  of  the  assignments  all  refer 
to  the  Instructions.  In  passing  upon  those 
alleged  errors  the  length  of  the  Instructions 
makes  it  impracticable  to  set  them  forth  in 
full.  We,  therefore,  can  do  no  more  than  to 
refer  to  the  particular  parts  of  which  com- 
plaint Is  made.  The  Instructions  given  by 
the  court  cover  20  typewritten  pages  of  legal 
cap,  and  the  requests  cover  21  pages  in  ad- 
dition to  those  given.  There  are  many  ex- 
ceptions to  those  that  were  given,  and  many 
more  to  the  refusal  of  requests  not  given. 

The  first  assignment  to  be  noticed  relates 
to  the  refusal  to  give  two  special  requests 
offered  by  appellants,  and  in  the  giving  of  an 
Instruction  upon  the  same  subject  by  the 
court.  In  the  complaint  negligence  was  pred- 
icated upon  the  failure  of  appellants  to 
equip  the  car  with  a  fender  or  guard  of  some 
kind.  At  the  trial  respondents  produced  a 
witness  who  had  been  employed  as  a  motor- 
man  and  gripman  for  a  period  of  nearly 
eight  years  on  cars  propelled  by  electricity 
and  cable  in  various  cities  from  Chicago  to 
the  Pacific  Coast,  including  Salt  Lake  City. 
Counsel  for  respondents  asked  the  witness 
whether  or  not,  during  the  time  that  he  was 
employed  as  motorman  or  gripman,  cars  In 
the  different  cities  were  equipped  with  fend- 
ers. This  evidence  was  objected  to  as  "in- 
competent, Immaterial,  and  irrelevant." 
Counsel  for  respondents  then,  by  various  ques- 
tions and  offers  which  cover  about  10  pages 
of  the  transcript  of  the  evidence,  attempted 
to  prove  that  the  street  cars,  during  the  time 
the  witness  was  employed  as  above  stated, 
were  equipped  with  fenders  In  the  cities  of 
Chicago,  Omaha,  Seattle,  San  Francisco,  and 
Los  Angeles,  all  of  which  was  objected  to, 
and  the  objections  sustained.  After  counsel 
had  made  repeated  offers  to  get  Into  the  rec- 
ord the  evidence  with  regard  to  the  use  of 
fenders,  counsel  for  appellants  suggested  that 
the  purpose  for  which  fenders  were  used  was 
a  matter  of  common  knowledge,  and  not  a 
subject  of  expert  evidence.  The  court  adopt- 
ed this  view,  and  ruled  that  the  purposes  for 
which  fenders  were  used  on  street  cars  was 
a  matter  of  which  judicial  notice  could  be 
taken  by  both  the  court  and  Jury.  Thereup- 
on counsel  for  appellants  objected  to  any  evi- 
dence with  regard  to  the  use  of  fenders. 
Their  objections  were  sustained.  No  evi- 
dence upon  the  subject  of  fenders  was  admit- 


Digitized  by  Google 


83  PACIFIC  REPORTER. 


(Utah 


ted,  except  that  the  car  in  question  was  not 
equipped  with  a  fender  or  guard  of  any  kind. 
Upon  this  state  of  the  record,  counsel  for  ap- 
pellants requested  the  court  to  Instruct  the 
jury  that  there  was  no  evidence  "that  at  the 
time  of  the  accident  guards  and  fenders  were 
in  general  use  hy  companies,  In  similar  busi- 
ness, doing  their  business  in  a  prudent  man- 
ner," and  that  "there  Is  no  proof  of  negli- 
gence against  the  defendants,  or  either  of 
them,  on  account  of  there  being  no  fender  up- 
on the  car.*'  The  court  charged  the  jury 
upon  this  subject  as  follows:  "If  you  find 
that  such  car  did  not  have  a  fender,  you  can- 
not find  against  the  defendants  upon  that 
alone,  unless  you  find  also  from  the  evidence 
that,  if  the  car  had  a  fender,  the  accident 
might  have  been  averted  thereby."  It  Is 
strenuously  Insisted  that  the  refusal  to  in- 
struct as  requested,  and  that  the  giving  of 
the  instruction  quoted  above,  constitutes  prej- 
udicial error.  It  is  urged  that  the  Instruction 
was  not  based  upon  a  subject  of  which  there 
was  any  evidence;  that  by  the  repeated  de- 
cisions of  this  court  Instructions  must  be 
based  upon  the  evidence,  and  to  instruct  up- 
on a  subject  unsupported  by  evidence  con- 
stitutes prejudicial  error.  Undoubtedly  such 
is  the  general  rule,  which  has  been  laid  down 
by  this  and  many  other  courts.  Does  the 
claim  here  made  come  within  the  rule?  We 
do  not  think  so,  for  several  reasons.  From 
what  has  been  said  it  is  apparent  that  both 
the  court  and  counsel  for  appellant  treated 
the  purpose  for  which  fenders  were  used  on 
street  cars  as  a  matter  of  general  knowledge. 
If  this  was  the  correct  view,  then  the  object, 
purpose,  and  use  of  fenders  was  in  the  case 
to  be  considered  by  the  jury,  as  if  it  had  been 
testified  to  by  witnesses.  It  is  elemental  that 
any  facts  which  are  generally  known  and  ac- 
cepted, and  of  which  courts  take  judicial 
knowledge,  are  part  of  the  case  as  facts,  and 
the  court  may  Instruct  upon  them  to  the 
same  extent  as  upon  other  facts.  Counsel 
cannot  at  the  trial  obtain  rulings  In  their 
favor  upon  objections  to  evidence  upon  the 
ground  that  it  is  Immaterial  because  the  mat- 
ter is  one  of  general  and  common  knowledge, 
and  then  urge  on  review  that  there  Is  no 
evidence  upon  the  subject  to  support  an  in- 
struction. But,  apart  from  this,  there  is 
room  for  the  contention  that  the  instruction, 
after  it  was  modified  by  the  court,  in  effect 
still  was  merely  negative.  The  court  told  the 
jury  that  they  could  not  find  against  appel- 
lants upon  the  omission  to  equip  the  car  with 
a  fender  unless  they  found  that  the  accident 
could  have  been  averted  by  the  fender. 
When  the  court  told  the  jury  that  they  could 
not  consider  the  absence  of  a  fender  unless 
they  found  that  If  one  had  been  provided  it 
would  have  averted  the  accident  he  In  ef- 
fect told  them  that  the  fender  was  not  in 
the  case.  All  through  the  instructions,  and 
in  the  evidence  as  well,  where  the  term  "ac- 
cident" is  used,  it  refers  to  the  collision  it- 
self.  If  the  court  had  used  the  term  "colli- 


sion" instead  of  "accident"  In  the  Instruc- 
tions, all  would  at  once  agree  that  the  pres- 
ence of  a  fender  could  not  have  averted  the 
collision.  The  fender  was  not  calculated,  like 
a  gong  or  a  bell,  or  even  a  headlight,  to  ap- 
prise one  of  an  approaching  car  so  as  to 
avoid  it  A  fender  could  have  l>een  used  to 
prevent  a  person  colliding  with  the  front  end 
of  the  car  from  getting  under  the  wheels  by 
shoving  him  off  the  track  or  by  carrying  him 
along  in  front  of  the  car.  If  the  court  had 
told  the  jury  that  a  fender  might  be  consid- 
ered in  case  they  found  that  it  would  have 
prevented  the  injuries — that  Is,  the  crushing 
of  deceased's  leg  and  foot — there  would  be 
more  force  to  counsel's  contention.  Even 
then  we  think  the  Instruction  would  not  be 
subject  to  the  criticisms  made  of  it  We  do 
not  rest  our  decision  with  regard  to  this  as- 
signment upon  what  we  have  said  about  the 
negative  character  of  the  instruction;  what 
we  have  said  was  for  the  purpose  of  illus- 
trating the  point  that  the  instruction  is  not 
necessarily  open  to  the  construction  placed 
upon  it  by  counsel. 

Passing  now  to  the  claim  made  by  counsel 
that  by  this  instruction  the  jury  were  au- 
thorized to  require  from  the  appellants  a 
standard  of  care  In  the  conduct  of  their  busi- 
ness different  from  that  which  may  have  been 
generally  prevailing— that  is,  In  view  that 
there  was  no  evidence  In  the  record  with  re- 
gard to  the  use  of  fenders  generally — the  Jury 
could  not  be  permitted  to  say  that  not  to  use 
one  on  the  car  in  question  constituted  neg- 
ligence. It  is  true,  as  is  well  said  in  section 
44  of  Labatt  on  Master  and  Servant  that: 
"The  unbeuding  test  of  negligence  in  methods, 
machinery,  and  appliances  Is  the  ordinary 
usage  of  the  business.  No  man  Is  held  by 
law  to  a  higher  degree  of  skill  than  the  fair 
average  of  his  profession  or  trade,  and  the 
standard  of  due  care  is  the  conduct  of  the 
average  prudeut  man."  This  doctrine  with 
regard  to  the  use  of  safety  and  other  ap- 
pliances is  approved  and  adopted  by  this 
court,  in  speaking  through  the  present  Chief 
Justice,  in  the  case  of  Fritz  v.  Electric  Light 
Co.,  18  Utah,  493,  50  Pac.  90.  We  have  no 
inclination  to  either  question  the  soundness 
of  the  doctrine  or  to  modify  It;  but  we  are 
convinced  it  is  not  applicable  to  the  facts  in 
this  case.  It  does  not  follow  that,  because  it 
may  be  necessary  to  prove  that  certain  ap- 
pliances are  in  general  use  before  negligence 
can  be  predicated  upon  the  omission  to  sup- 
ply them,  therefore  the  rule  applies  to  all  ap- 
pliances of  whatever  kind  or  character,  or 
for  whatever  purpose  used.  The  purpose  of 
some  appliances  may  be  so  generally  known 
that  It  becomes  a  matter  of  common  knowl- 
edge; and  therefore  the  proof  In  that  regard 
may  be  dispensed  with.  This  may  be  illus- 
trated by  referring  to  a  few  only  of  many  In- 
stances that  may  be  named.  Would  any  one 
now  assert  that,  before  one  could  predicate 
negligence  on  the  failure  to  provide  a  head- 
light on  a  locomotive  engine  during  its  use  at 
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night,  or  In  falling  to  provide  can  In  use 
•with  brakes,  or  in  providing  such  locomotive 
engines  or  other  boilers  in  use  with  what  are 
known  as  "spark  arresters,"  proof  would 
have  to  be  made  that  such  appliances  are  in 
general  use?  We  think  not,  for  the  simple 
reason  that  the  purposes  of  the  appliances 
above  mentioned  have  become  so  generally 
known  that  proof  of  the  fact  is  wholly  un- 
necessary. This  in  time  will  no  doubt  be  true 
of  some  of  the  appliances  which  now  require 
proof  of  general  use.  If  this  be  so,  does  the 
feuder,  as  applied  to  street  cars,  come  within 
the  category'  of  appliances  whose  purposes 
are  a  matter  of  common  knowledge?  We 
think  it  does.  It  certainly  has  a  clear  and 
well-defined  meaning;  and  its  purpose  has 
also  received  legal  recognition.  "Fender,"  in 
19  Cyc.  480,  1b  defined  as  follows:  "As  ap- 
plied to  street  railway  cars,  a  guard  or  pro- 
tection against  danger  to  pedestrians."  In  the 
case  of  Cape  May  Ry.  v.  Cape  May,  59  N.  J. 
Law,  403,  36  Atl.  699,  36  L.  R.  A.  653,  In  re- 
ferring to  the  term  "fenders"  as  used  In  an 
ordinance,  where  the  objection  was  made  that 
the  use  of  the  term  "fenders,"  without  fur- 
ther definition,  was  vague  and  uncertain,  and 
for  that  reason  the  ordinance  was  not  en- 
forceable, it  was  said,  "The  term  'fender'  Is 
well  defined  and  readily  understood  as  a 
guard  and  protection  against  dangers,"  and 
the  ordinance  was  accordingly  enforced.  If, 
therefore,  the  term  "fender"  has  acquired  a 
well-defined  meaning  in  law,  and  its  purpose 
Is  legally  recognized  and  understood,  It  must 
be  so,  because  this  meaning  Is  the  popularly 
and  generally  accepted  meaning  and  purpose. 
The  law  does  not  precede  but  follows  the 
popular  and  general  understanding  with  re- 
gard to  such  matters.  We  think,  therefore, 
that  in  this  case,  In  view  that  the  negligence 
was  predicated  entirely  upon  the  omission  to 
provide  the  car  with  any  fender  or  guard 
whatever,  the  court  had  the  right  to  take  Ju- 
dicial notice  of  the  purpose  of  fenders  as  ap- 
plied to  street  cars.  Had  the  complaint 
charged  negligence  in  the  use  of  an  improper 
fender,  or  of  one  not  in  general  use,  then  It 
no  doubt  would  have  been  necessary  to  sup- 
port the  allegation  with  proper  proof  by 
showing  the  kind  of  fenders  In  use  generally 
by  those  engaged  in  a  similar  business  which 
was  managed  and  conducted  with  ordinary 
prudence  and  care.  But  the  negligence,  if 
any.  consisted  in  not  providing  any  appliance 
whatever,  the  purpose  of  which  is  well 
known  and  recognized,  and,  this  being  so,  the 
only  proof  that  was  required  was  to  show  its 
absence.  If  we  are  right  in  our  conclusions, 
tflen  it  was  for  the  Jury  to  say,  from  all  the 
facts  and  circumstances  in  evidence,  together 
with  the  inferences  to  be  drawn  from  them, 
whether  or  not  a  fender  would  have  obviated 
the  injuries.  Unless  the  jury  so  found,  the 
absence  of  a  fender  was  wholly  immaterial. 
The  mere  fact  that  no  fender  was  provided 
did  not,  and  could  not,  have  any  effect  one 
way  or  the  other,  unless  the  fender  would 


have  guarded  and  protected  the  deceased 

against  injury.  We  remark  further,  that,  In 
view  of  what  we  have  said  with  regard  to 
the  purposes  of  fenders,  it  may  well  be  that 
the  street  railway  company  can  no  longer  ex- 
cuse Itself  for  not  equipping  its  cars  with 
fenders  at  this  late  date  by  simply  pointing 
to  the  fact  that  others,  engaged  in  similar 
business,  do  likewise.  There  are  some  things 
that  it  may  be  negligent  to  do,  or  omit  to  do, 
although  all  others  do  or  omit  to  do  them. 
This  is  well  Illustrated  in  the  cases  of  Web- 
ster v.  Synies,  109  Mich.  1,  06  N.  W.  580,  and 
Ilwaco  Ry.  Co.  v.  Hedrlch,  1  Wash.  446,  25 
Pac.  335,  22  Am.  St.  Rep.  169.  We  are  con- 
vinced that  appellants  were  not  prejudiced  in 
any  of  their  substantial  rights  in  this  regard, 
and  therefore  this  assignment  must  be  over- 
ruled. 

It  is  also  claimed  that  the  court  erred  In 
Instructing  the  Jury  with  regard  to  the  du- 
ties devolving  upon  deceased  in  attempting 
to  cross  the  track.  In  this  regard  the  court 
In  effect  told  the  jury  that  the  deceased  was 
required  to  use  his  senses,  and  exercise  that 
degree  of  care  that  men  of  ordinary  pru- 
dence would  have  exercised  under  the  par- 
ticular circumstances  of  the  case  as  disclosed 
by  the  evidence.  It  is  urged  that  this  was 
insufficient,  because  the  deceased  was  shown 
to  have  been  familiar  with  the  surroundings 
and  conditions  prevailing  at  the  place  of  the 
accident,  and  therefore  the  usual  or  ordinary 
test  did  not  cover  the  case.  We  think  other- 
wise. The  court  called  attention  to  the  par- 
ticular circumstances  of  this  case,  and  with- 
in these  were  necessarily  Included  all  the 
circumstances  which  had  any  bearing  upon 
the  conduct  of  either  party.  Moreover,  there 
Is  no  Intimation  anywhere  In  the  record  that 
any  one  made  any  claim  that  any  considera- 
tion should  be  based  upon  the  fact  that  the 
deceased  did  not  know  the  conditions  and 
circumstances  surrounding  him  at  the  time 
of  the  accident,  and  that  he  did  not  know  the 
conditions  generally  prevailing  at  that  place. 
We  cannot  perceive  any  error  In  this  regard. 

Error  Is  also  predicated  upon  the  instruc- 
tion where  the  court  referred  to  the  care 
the  deceased  was  required  to  exercise  in  look- 
ing for  an  approaching  car.  In  this  Instruc- 
tion the  court  used  the  expression  of  "ob- 
serving the  car"  Instead  of  "looking  for  the 
car"  before  attempting  to  cross  the  track. 
It  is  urged  that  to  merely  require  one  to  ob- 
serve an  approaching  car  Is  not  sufficient; 
that  it  does  not  meet  the  duty  imposed  by 
law,  which  requires  that  a  pedestrian,  before 
attempting  to  cross  the  track,  must  look  to 
see  whether  or  not  a  car  is  approaching.  We 
think  the  Jury  clearly  understood  what  the 
court  desired  to  Impress  upon  them  in  the 
instruction.  The  court  repeatedly  told  the 
Jury  that  the  deceased  was  required  to  use 
all  of  bis  senses,  and  in  different  instructions 
told  them  what  the  law  required  of  him,  and, 
unless  they  found  that  he  had  complied  with 
those  requirements,  the  respondents  could  not 
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recover.  In  view  of  this  the  appellants  could 
not  have  been  prejudiced. 

Another  error  assigned  Is  that  the  court 
erred  In  directing  the  jury  that  a  person,  In 
attempting  to  cross  a  street  railway  track, 
"has  a  right  to  rely  upon  the  assumption  that 
the  company  and  Its  servants  will  discharge 
their  legal  duty,  In  approaching  crossings, 
by  having  their  cars  under  control."  It  Is 
urged  that,  In  view  that  the  accident  did  not 
occur  at  a  public  crossing,  therefore  the  In- 
struction Is  not  based  on  the  evidence  and 
Is  contrary  to  law.  The  Instruction,  how- 
ever, contains  simply  an  abstract  statement 
of  the  law,  as  applied  to  persons  and  street 
railroad  companies,  with  regard  to  crossings 
generally.  It  Is  true  that  the  accident  oc- 
curred at  a  point  some  distance  east  of  the 
main  street  crossing.  But  there  was  an 
abundance  of  evidence  which  tended  to  show 
that  a  large  number  of  persons  habitually 
crossed  the  track  at  and  near  the  place  of 
the  accident.  This,  In  effect,  widened  the 
extent  of  Main  street  crossing,  all  of  which 
had  existed  for  a  long  time  prior  to  the  ac- 
cident, and  was  well  known  to  the  street 
car  company  and  Its  servants;  and  hence 
it  became  their  duty  to  adapt  the  movements 
of  the  cars  to  the  prevailing  conditions  and 
circumstances.  As  we  have  already  pointed 
out  In  this  opinion,  no  part  of  the  public 
street  Is  withdrawn  from  use  by  placing  a 
street  railway  track  upon  It.  The  street 
thereby  Is  merely  burdened  with  an  addition- 
al easement  in  favor  of  the  street  railway 
company,  with  the  preferential  right  of  pas- 
sage over  it.  The  public  are  not  merely  li- 
censees in  using  that  portion  of  the  street 
occupied  by  the  street  railway  track.  They 
are  not  there  by  the  mere  permission  of  the 
owner  of  the  street  railway;  but  they  are 
there  as  a  matter  of  legal  right,  and  may 
so  remain  until  the  street  railway  company 
desires  to  pass  over  it  with  one  of  its  cars. 
The  right  of  passage  by  the  company  is  a 
preferential  right  to  which  all  others  must 
yield.  But,  in  exercising  this  right,  the  com- 
pany and  its  servants  must  have  due  regard 
for  the  safety  of  those  who  may  be  on  the 
street,  or  on  or  near  the  street  railway  tracks. 
If,  therefore,  any  considerable  number  of 
persons  habitually  cross  the  track  at  a  cer- 
tain point,  it  is  not  material  that  such  a 
point  is  not  at  the  regularly  established  cross- 
ing iu  so  far  as  it  affects  the  care  of  the 
street  railway  company  in  passing  that  par- 
ticular place.  The  right  to  the  use  of  the 
public  streets  cannot  be  curtailed  in  this 
way.  The  public  must  have  due  regard  for 
the  preferential  right  of  passage  of  the  street 
cars,  and  must  exercise  the  degree  of  care 
commensurate  with  this  right ;  but  the  street 
car  company  may  not  say  that  it  will  not 
permit  the  use  of  streets  except  at  public 
crossings,  and  that  any  person  who  attempts 
to  use  or  cross  them  at  other  places  does  so 
at  his  peril.    Both  parties  must  so  adapt 


their  movements  and  conduct  as  will  con- 
serve the  rights  of  all,  and  whether  the  one 
or  the  other  has  departed  from  the  standard 
of  care  required  at  a  public  crossing,  or  on 
any  other  part  of  the  tracks  occupying  a  por- 
tion of  the  street,  is,  and  of  necessity  must 
be,  ordinarily,  a  question  of  fact  By  what 
we  have  said,  we  do  not  mean  that  a  street 
car  company  must  at  all  points  move  Its  cars 
at  the  same  rate  of  speed,  or  exercise  the 
same  vigilance,  or  have  its  cars  under  con- 
trol to  the  same  extent  as  at  public  crossings ; 
but  what  we  desire  to  Impress  is  that  the 
company  must  at  all  places  exercise  a  de- 
gree of  care  which  the  existing  conditions  re- 
quire, and  that  pedestrians,  or  any  one  using 
the  street  with  horses  and  vehicles,  must  do 
the  same.  The  court  in  no  way  departed 
from  this  rule  In  the  Instructions ;  and  there- 
fore no  error  was  committed  in  giving  it. 

Error  is  also  based  upon  the  refusal  of  the 
court  to  charge  the  Jury  as  requested  by  ap- 
pellants in  their  request  numbered  32.  This 
request  is  to  the  effect  that  It  was  the  duty 
of  the  deceased  in  approachng  the  track  to 
look  for  an  approaching  car,  and  that,  If  he 
had  looked,  and  by  looking  would  have  seen 
the  car  in  time  to  have  avoided  the  accident, 
but  did  not  do  so,  and  If  the  motorman  did" 
not  have  the  last  clear  chance  to  have 
avoided  the  accident  by  the  exercise  of  rea- 
sonable diligence,  then  the  verdict  should  be 
for  defendants.  While  this  charge  was  not 
given  to  the  jury  In  the  exact  language  em- 
ployed by  counsel,  we  think  that  the  sub- 
stance of  it  was  covered  In  several  instruc- 
tions given  by  the  court.  Instruction  num- 
bered 20  given  covers  a  portion  of  it;  and 
this  instruction  was  In  substance  the  same 
as  requests  numbered  8  and  9,  asked  by  ap- 
pellants. In  view  of  this,  the  court  did  not 
err  in  refusing  the  request. 

The  last  assignment  to  be  noticed  is  direct- 
ed against  an  Instruction  given  in  relation  to 
the  measure  of  damages.  The  instruction  Is 
a  very  long  one,  covering  the  whole  range 
of  matters  to  be  considered  by  the  jury  In  de- 
termining the  amount  to  be  allowed  the  wid- 
ow and  minor  children  for  the  loss  sustained 
by  them  through  the  death  of  the  husband 
and  father.  In  the  instruction  is  included 
iu  substance  the  whole  of  the  requests  upon 
the  subject  offered  by  appellants.  The  ex- 
ception aud  argument,  however,  are  directed 
against  the  concluding  part  of  the  instruction, 
which  reads  as  follows:  "You  will  not  con- 
sider, in  fixing  damages,  any  income  from 
any  property  that  the  deceased  had,  If  any. 
at  the  time  of  his  death,  produced  by  the 
property  itself  alone,  independent  of  his 
care,  skill,  and  supervision;  but  you  should 
consider  any  income  from  any  and  all  of  his 
property  which  his  skill,  personal  supervision, 
diligence,  and  care  have  a  part  in  producing." 
It  is  strenuously  argued  that  under  this  in- 
struction the  jury  could  have  considered  the 
profits  arising  out  of  deceased's  business,  and 


Digitized  by  Google 


Wyo) 


CHICAGO,  B.4  Q.B.  CO.  t.  POLLOCK. 


847 


that  profits  arising  from  any  business  or  en- 
terprise cannot  be  considered  In  actions  of 
this  kind,  unless  the  profits  are  for  past 
losses,  and  then  they  most  be  specially  plead- 
ed If  a  recovery  Is  sought  therefor.  While 
the  phraseology  of  the  Instruction  is  not  to 
be  approved  as  a  model,  nevertheless,  for 
the  reasons  hereafter  stated,  It  cannot  be 
held  that  It  was  prejudicial  to  the  rights  of 
appellants.  It  may  be  conceded  and  It  fre- 
quently has  been  held  that  mere  future 
profits,  arising  out  of  a  deceased's  business, 
cannot  be  considered  In  a  case  of  this  char- 
acter. But  this  is  so  because  the  element  of 
future  profits  Is  too  uncertain,  besides  being 
speculative  and  remote.  Under  our  statute, 
both  the  wife  and  the  children  were  heirs 
of  the  deceased,  and  as  such  were  entitled  to 
recover,  not  only  for  the  loss  of  support,  com- 
panionship, and  the  assistance  he  would  nat- 
urally and  probably  be  to  them,  but  were  en- 
titled to  all  the  pecuniary  loss  that  they  may 
have  sustained  by  reason  of  his  death,  which 
could  be  established  with  reasonable  certainty 
in  view  of  all  the  circumstances  pertaining  to 
the  subject-matter.  The  authorities  under 
statutes  similar  to  ours,  we  think,  are  clear- 
ly to  this  effect  In  Hayes  v.  Williams,  17 
Cola  465,  80  Pac  855,  the  rule  or  measure  of 
damages  is  stated  thus:  "This  rule  allows,  as 
compensatory  damages,  the  estimated  accum- 
ulations of  deceased  during  'the  probable  re- 
mainder of  bis  life,  if  he  had  not  come  to  an 
accidental  death,  having  reference  to  his  age, 
occupation,  habits,  bodily  health,  and  abil- 
ity.'" The  rule  in  case  of  death  of  a  hus- 
band and  father  Is  stated,  in  much  the  same 
terms,  in  section  160  of  Tiffany  on  Death  by 
Wrongful  Act  See,  also,  San  Antonio  &  A. 
P.  Ry.  Co.  v.  Long,  87  Tex.  148,  27  8.  W.  113, 
24  L.  B.  A.  641.  47  Am.  St  Rep.  87.  The  In- 
struction strictly  limited  the  recovery  to  such 
accumulations  as  would  likely  be  produced  by 
the  "skill,  personal  supervision  and  diligence" 
of  the  deceased,  and  all  future  Income  from 
any  property  the  deceased  owned,  at  the  time 
of  his  death,  not  produced  from  the  de- 
ceased's personal  efforts,  was  excluded.  Fu- 
ture profits,  as  such,  were,  therefore,  not  only 
not  included,  but  they  were  expressly  ex- 
cluded, as  an  element  for  which  a  recovery 
could  be  had.  The  respondents  In  this  regard 
were  entitled  to  receive  what  they  would  have 
received  if  the  deceased  bad  lived.  This,  so 
far  as  the  loss  could  be  established  with  rea- 
sonable certainty,  was  the  measure  of  dam- 
ages. If  from  the  evidence  it  appeared  that 
the  deceased's  ability  and  habits  were  such 
as  gave  reasonable  grounds  to  believe  that  he 
would  accumulate  property  In  excess  of  his 
expenditures,  then  his  heirs  were  entitled  to 
the  loss  so  sustained  by  them.  These  losses 
cannot  be  limited  strictly  to  a  fixed  sum  of 
earnings  for  a  day,  week,  or  month.  If  ab- 
solute certainty  were  required,  very  little,  If 
anything,  could  be  recovered.  Matters  of 
this  kind  depend  on  the  Inherent  probabilities, 


and  these  were  all  In  evidence  on  the  part  of 
appellants,  as  well  as  on  the  part  of  respond- 
ents; and  In  view  of  the  evidence  on  this 
subject  we  are  fully  persuaded  that  no  prej- 
udicial error  was  committed,  either  in  ad- 
mitting the  evidence  upon  the  subject  or  to 
giving  the  instruction  complained  of. 

In  concluding  this  opinion,  we  remark  that 
this  case  has  been  tried  three  times.  At  the 
first  trial  the  jury  disagreed,  and  on  the  sec- 
ond trial  a  verdict  was  returned  in  favor  of 
respondents,  which  was  set  aside  by  the  trial 
court  and  on  the  third  trial  the  jury  again 
rendered  a  verdict  in  favor  of  respondents, 
upon  which  the  present  judgment  was  en- 
tered. It  Is  only  fair  to  state  that  the  coun- 
sel who  presented  the  case  to  this  court  did 
not  try  It  In  the  court  below.  We  make  tills 
statement  because  the  record  presents  excep- 
tional features  which  may  have  arisen,  in 
part  at  least  out  of  the  theories  of  counsel 
trying  the  case,  and  which,  according  to  their 
views,  might  not  present  the  question  In  the 
precise  form  In  which  they  have  been  argued 
before  us.  We  have  read  the  entire  record 
with  more  than  ordinary  care.  There  were  a 
large  number  of  eyewitnesses  who  gave  their 
version  of  the  accident;  every  feature  of  the 
case  was  thoroughly  covered  by  the  Instruc- 
tions ;  and  In  the  light  of  the  whole  record 
we  are  convinced  that  the  case  was  properly 
submitted  to  the  jury,  and  that  If  they  have 
committed  any  error  of  judgment  In  weighing 
and  reconciling  the  evidence,  it  Is  one  that 
the  law,  perhaps  wisely,  forbids  us  to  review. 

The  judgment  therefore  should  be,  and  ac- 
cordingly is,  affirmed,  with  costs  to  respond- 
ents. 

Mccarty,  a  J*  and  lewis,  District 
Judge,  concur. 


(1G  Wyo.  321) 

CHICAGO,  B.  &  Q.  R.  CO.  v.  POLLOCK. 
(Supreme  Court  of  Wyoming.  Feb.  10,  1906.) 
L  Cashiers— Cabbtage  or  Live  Stock— Ac- 
tion fob  Loss—  Pleading— Constbuotion. 
In  an  action  against  a  carrier  for  the  loss 
of  two  of  a  larger  number  of  horses  delivered  to 
defendant  for  transportation  under  a  contract 
which  provided  that  the  shipper  should  do  the 
loading  the  petition  alleged  that  defendant, 
through  its  employe,  "loaded  said  horses  upon 
the  cars  of  said  defendant"  There  was  a  spec- 
ial finding  that  the  two  horses  were  lost  or 
escaped  between  the  time  that  they  were  turned 
over  to  the  carrier  and  the  time  that  they  were 
loaded.  Held,  that  the  allegation  that  the  hors- 
es were  loaded  by  defendant  might  be  construed 
to  be  for  the  purpose  of  showing  a  waiver  of  the 
agreement  that  the  shipper  should  load  them, 
and  with  the  intention  to  allege  that  the  act  of 
loading  was  done  by  defendant  Instead  of  plain- 
tiff so  as  to  open  the  way  to  recover  for  a  loss 
occurring  while  the  horses  were  being  loaded, 
that  seeming  to  be  the  intention  of  the  petition, 
the  allegation  being  capable  of  such  amendment, 
and  defendant  not  having  been  misled,  as  ap- 
peared from  the  proceedings  on  the  trial. 

2.  Pleading — Vabiance— Matebiaxjtt. 

Under  the  express  provisions  of  Rev.  St 
1890,  |  8736,  no  variance  between  allegation  and 
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proof  shall  be  deemed  material,  unless  it  has 
actually  misled  the  adverse  party  to  his  preju- 
dice in  maintaining  his  action  or  defense  upon 
the  merits. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  §  1338.1 

3.  Same— Amendment. 

Under  the  express  provision  of  Rev.  St. 
1800.  §8  3736,  3737.  where  a  party  alleges  thst 
he  has  been  misled  by  a  variance  between  the 
pleading  and  the  proof,  he  must  prove  the  fact, 
and  also  the  respect  in  which  he  has  been  mis- 
led to  the  court's  satisfaction,  whereupon  the 
court  may  order  the  pleading  amended  upon  such 
terms  as  are  just,  and  if  the  variance  is  not  ma- 
terial the  court  may  direct  the  fact  to  be  found 
according  to  the  evidence,  and  may  direct  an  im- 
mediate amendment  without  costs. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  §§  603-606.] 

4.  Same— Failure  op  Proof. 

Under  the  express  provisions  of  Rev.  St. 
1800.  §  3738.  where  an  allegation  to  which  proof 
is  directed  is  unproved,  not  in  some  particular 
or  particulars  only,  but  in  its  general  scope  and 
meaning,  it  is  not  a  case  of  variance,  but  a  fail- 
ure of  proof. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  §§  1339,  1340.1 

5.  Writ  of  Error— Review— Harmless  Er- 
ror—Pleadings— Amendments. 

Where  the  pleadings  might  have  been 
amended  to  correspond  with  the  facts  proved,  a 
judgment  will  not  be  disturbed  because  no  for- 
mal amendment  was  made. 

6.  Carriers— Carriage  of  Goods— Time  Lia- 
bility Commences. 

The  liability  of  a  carrier  as  such  com- 
mences at  the  time  of  delivery  and  acceptance 
of  property  for  shipment. 

7.  Same— Carrtaoe  of  Live  Stock— Deliv- 
ery—Horses  in  Stock  Pens. 

Where  horses  are  kept  in  a  carrier's  stock 
pens  for  a  time  under  conditions  during  that 
period  imposing  no  responsibility  upon  the  car- 
rier, when  they  are  actually  surrendered  into  the 
carrier's  possession  and  control,  though  without 
change  of  location,  and  the  carrier  accepts  them 
for  transportation,  the  previous  facts  become 
of  no  consequence  except  as  bearing  on  the  ques- 
tion of  the  time  of  delivery  and  when  the  car- 
rier's liability  began. 

8.  Same— Delivery— Question  for  Jury. 

Whether  a  shipper  who  had  been  keeping 
horses  in  a  railroad  stock  pen,  under  his  person- 
al control,  arranged  with  the  carrier  for  the  de- 
livery in  the  same  pen  of  the  horses  for  trans- 
portation held  for  the  jury. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  0,  Carriers,  §  002.1 

9.  Same  — Loading  by  Carrier  —  Liability 
for  Negligence. 

Where  a  carrier  undertakes  to  discharge  the 
duty  of  loading  live  stock  without  notice  to  the 
shipper  or  his  agent,  it  will  be  liable  if  negligent 
in  performance  of  the  act.  notwithstanding  a 
stipulation  in  the  contract  requiring  the  loading 
to  be  done  by  the  shipper. 

10.  Same — Actions — Number  of  Horses  in 
Shipment— Question  for  Jury. 

In  an  action  against  a  carrier  for  failure 
to  transport  all  of  a  shipment  of  horses  deliv- 
ered and  nccepted  for  that  purpose,  where  the 
evidence  is  conflicting  as  to  the  number  of  hors- 
es shipped,  it  is  a  question  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  0,  Carriers,  5  962.1 

11.  Same — Sufficiency  of  Evidence. 

In  an  action  against  a  carrier  for  failure 
to  transport  all  of  a  shipment  of  horses  deliv- 
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ered  and  accepted  for  that  purpose,  evidenc? 
held  sufficient  to  sustain  a  verdict  for  plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  g  900.] 

12.  Trial— Question  of  Fact— Credibility 
of  Witnesses. 

The  credibility  of  witnesses  is  a  question 
for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46.  Trial.  55  334,  335.] 

13.  Writ  of  Error— Reservation  of  Grounds 
of  Review— Incorporating  Errors  in  Mo- 
tion for  New  Trial. 

Alleged  errors  in  excluding  evidence  and 
in  regard  to  misconduct  of  counsel  at  the  trial, 
not  assigned  as  grounds  for  a  new  trial,  are  not 
reviewable. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  2.  Appeal  and  Error,  §§  1674,  1673,  1691- 
1696.1 

14.  Same— Review— Harmless  Error. 

In  an  action  against  a  carrier  for  failure 
to  transport  all  of  a  shipment  of  36  horses 
claimed  to  have  been  delivered  and  accepted 
for  transportation,  the  exclusion  of  a  sheriff's 
office  record  and  monthly  report  as  to  the  in- 
spection of  the  horses  shipped,  offered  to  show 
that  only  33  horses  were  inspected,  was  not 
prejudicial,  where  a  witness  connected  with  the 
sheriffs  office  was  permitted  to  state  the  fact 
shown  by  the  record  by  referring  to  it,  not  to 
refresh  his  recollection,  but  by  way  of  stating 
the  total  number  shown  by  the  record  to  have 
been  inspected. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3.  Appeal  and  Error,  §§  4194-4196.] 

Error  to  District  Court,  Sheridan  County; 
Carroll  II.  Parmelee,  Judge. 

Action  by  F.  G.  Pollock  against  the  Chi- 
cago, Burlington  &  Qulncy  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

Lonabaugh  &  Wenzell  and  N.  K.  Griggs,  for 
plaintiff  in  error.  Robert  P.  Parker,  for  de- 
fendant In  error. 

POTTER,  C.  J.  The  defendant  in  error, 
who  will  be  referred  to  as  the  plaintiff— his 
title  in  the  district  court— brought  this  ac- 
tion to  recover  the  value  of  two  horses,  al- 
leged to  have  been  delivered  to  aud  received 
by  the  plaintiff  in  error,  defendant  below,  to 
be  transjM)rted  by  it.  as  a  common  carrier, 
from  Sheridan,  In  this  state,  to  Hammond. 
Ind.,  under  two  separate  contracts,  or  bills  of 
hiding,  each  providing  for  the  transportation 
of  28  horses;  and  it  is  alleged  that,  in  vio- 
lation of  the  defendant's  said  contracts,  it 
failed  to  transport  the  whole  number  of 
horses  as  thereby  agreed  respectively,  but 
that  it  transported  from  Sheridan  27  horses 
only  of  the  number  covered  by  each  contract 
The  answer  alleges  that  27  horses  only  were 
In  fact  delivered  and  received  under  each 
contract,  and  that  the  number  was  mistakenly 
entered  In  each  as  28  In  consequence  of 
plaintiff's  erroneous  statement  to  the  defend- 
ant respecting  the  number.  The  principal  is- 
sue to  be  tried,  therefore,  was  whether  the 
two  horses  in  question  had  been  delivered  and 
received  for  such  shipment 

That  the  defeudaut  is  a  common  carrier, 
operating  a  railroad  running  through  Sheri- 
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dan  county,  In  this  state.  Is  admitted  by  the 
pleadings.  It  appears  from  the  evidence  that 
there  was  but  a  single  delivery  of  horses  for 
the  shipment  aforesaid;  that  is  to  say,  all 
the  horses  then  proposed  to  be  shipped  by  the 
plalntin*  were  delivered  at  one  and  the  same 
time,  but  they  were  loaded  into  two  cars,  and 
a  separate  contract  was  made  for  the  horses 
In  each  car.  The  plaintiff  owned  all  the 
horses,  and  was  named  as  consignee  in  each 
contract,  and  as  the  shipper  in  one  of  them. 
In  the  other  contract  one  W.  P.  Palmer  was 
named  as  shipper,  and  his  name  is  subscribed 
to  that  contract.  That  appears  to  have  been 
done  to  enable  said  Palmer  to  accompany  the 
plaintiff  with  the  horses,  he  having  been  em- 
ployed, as  plaintiff  testified,  to  assist  with 
the  horses  after  their  arrival  at  destination. 
This  seems  to  explain  the  reason  for  the 
making  of  two  contracts  instead  of  one.  They 
are  alike  in  their  terms  except  as  to  the 
name  of  the  shipper  and  the  number  of  the 
car  containing  the  horses.  Each  contract 
contains  the  following  stipulation:  "It  is 
agreed  that  the  said  animals  are  to  be  load- 
ed,  unloaded,  watered  and  fed  by  the  owner 
or  his  agents  in  charge;  that  the  second 
party  (the  carrier)  shall  not  be  liable  for  loss 
from  theft,  heat  or  cold,  jumping  from  car,  or 
other  escape,  injury  in  loading  or  unloading, 
injury  whisu  animals  may  cause  to  them- 
selves or  to  each  other,  or  which  results  from 
the  nature  or  propensities  of  such  animals." 
It  is  also  stated  in  each  contract  that,  in 
consideration  of  free  transportation  for  one 
person  to  accompany  the  stock,  "it  is  agreed 
that  the  said  cars,  and  the  said  animals  con- 
tained therein,  are  and  shall  be  in  the  sole 
charge  of  such  persons,  for  the  purpose  of  at- 
tention to  and  care  of  the  said  animals,  and 
that  the  railway  company  shall  not  be  re- 
si>onsIble  for  such  attention  and  care."  The 
sum  of  $121  Is  stated  in  each  contract  and 
alleged  in  the  petition  as  the  freight  rate  to 
be  paid  for  the  agreed  transportation.  Not- 
withstanding the  stipulation  in  the  contracts 
as  to  loading  the  animals,  the  petition  alleges, 
and  the  evidence  shows,  that  the  loading 
was  done  by  an  employe  of  the  defendant, 
the  foreman  of  its  stockyards  at  Sheridan, 
the  point  of  shipment ;  and  from  the  evidence 
it  appears  that  such  loading  occurred  during 
the  absence  of  the  plaintiff.  The  discrepancy 
between  the  number  of  horses  stated  in  the 
contracts  and  waybills  and  the  number  ac- 
tually In  the  cars  was  noticed  when  the  train 
carrying  the  horses  reached  Alliance,  Neb., 
on  the  defendant's  railroad.  The  horses  were 
unloaded  there  during  the  night  of  their  ar- 
rival, and  but  27  were  found  to  be  in  each 
car  by  the  foreman  of  defendant's  stockyards 
at  that  point,  who  assisted  in  unloading  them, 
and  the  next  morning,  the  horses  having  re- 
mained there  until  then,  the  plaintiff  saw 
and  counted  the  horses  and  discovered  the 
discrepancy  between  the  number  stated  In  the 
contracts  and  which  he  claims  to  have  been 
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delivered,  and  the  number  being  transported. 
He  thereupon  at  once  made  and  filed  a  claim 
for  the  alleged  missing  horses  with  the  de- 
fendant's representative  at  Alliance,  which 
was  referred  to  the  defendant's  freight  claim 
agent.  Thereupon  some  correspondence  oc- 
curred between  the  latter  and  the  plaintiff, 
resulting  in  an  offer  of  settlement  at  a  stated 
figure  by  said  claim  agent,  but  which  offer 
plaintiff  did  not  accept.  That  correspondence 
was  introduced  in  evidence.  Whatever  the 
loss  or  escape,  therefore,  it  occurred,  if  at 
all,  before  the  unloading  of  the  horses  at 
Alliance,  so  far  as  the  evidence  Is  concerned. 

The  jury  returned  a  general  verdict  for  the 
plaintiff  assessing  the  damages  at  $160,  with 
interest ;  and  with  their  verdict  returned  an- 
swers to  certain  special  interrogatories  that 
had  been  submitted  at  defendant's  request. 
Answering  the  special  Interrogatories  the  jury 
found  that  the  two  horses  In  controversy  had 
not  escaped  from  defendant's  cars ;  that  they 
were  In  the  same  pen  at  the  stockyards  with 
the  other  horses  at  the  time  the  plaintiff  di- 
rected or  authorized  the  loading  of  his  stock 
Into  defendant's  cars ;  and  that  they  escaped 
or  were  lost  between  the  time  of  turning  over 
the  stock  to  defendant  and  the  loading  into 
defendant's  cars,  through  the  negligence  of 
defendant's  employes.  A  motion  for  Judg- 
ment in  favor  of  defendant,  notwithstanding 
the  verdict,  was  denied,  and  thereafter  de- 
fendant's motion  for  new  trial  was  also  de- 
nied ;  whereupon  judgment  was  rendered  for 
the  plaintiff  upon  and  in  accordance  with  the 
verdict  for  the  sum  of  $203.30,  that  being  the 
amount  of  damages  assessed  by  the  jury, 
with  legal  Interest  from  the  day  next  suc- 
ceeding the  execution  of  the  contracts  and  the 
alleged  delivery  of  the  horses,  together  with 
costs  of  suit.  The  defendant  complains  here 
of  that  judgment  on  error. 

The  following  grounds  of  error  are  relied 
on  in  the  brief  of  counsel  for  the  defendant, 
plaintiff  in  error  here:  (1)  That  the  evidence 
falls  to  establish  the  cause  of  action  alleged. 
(2)  That  the  evldeuce  fails  to  show  negligence 
on  the  part  of  defendant.  (3)  That  plaintiff 
is  not  shown  to  be  entitled  to  recover.  (4) 
That  the  court  erroneously  excluded  from  the 
evidence  the  official  report  of  the  sheriff's 
Inspection  of  the  horses  shipped  by  the  plain- 
tiff. (5)  Alleged  misconduct  of  plaintiff's 
counsel  during  the  trial. 

1.  It  is  contended  in  the  first  place  that 
upon  the  allegations  of  the  petition  and  the 
special  findings  of  the  jury  the  plaintiff  is 
not  entitled  to  recover  anything.  This  con- 
tention is  based  upon  the  finding  that  the 
horses  were  lost  or  escaped  between  the  time 
that  they  were  turned  over  to  defendant  and 
the  time  that  they  were  loaded,  which  is 
claimed  to  be  Inconsistent  and  at  variance 
with  the  allegation  of  the  petition  that  the 
horses  were  loaded  upon  the  cars  of  the  de- 
fendant by  an  employe  of  defendant.  In  the 
cause  of  action  upon  one  of  the  contracts, 
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after  alleging  the  delivery  and  acceptance  of 
28  horses  for  transportation,  It  is  alleged 
"that  said  defendant,  through  Its  employe 
one  Gill  Dodge,  loaded  said  horses  upon  the 
cars  of  said  defendant."  In  stating  the  cause 
of  action  upon  the  other  contract  a  similar 
allegation  appears.  The  breach  of  each  con- 
tract is  alleged  to  have  been  the  failure  to 
transport  and  convey  the  horses  in  accord- 
ance with  Its  said  contracts.  Upon  this  it  is 
argued  that  negligence  before  or  during  load- 
ing is  not  charged,  and  that  the  verdict  ap- 
pears, therefore,  to  have  been  founded  upon  a 
liability  not  alleged  in  the  petition.  One  of 
the  grounds  contained  in  the  motion  for  new 
trial  was  that  of  surprise  based  on  the  facts 
aforesaid,  and  an  alleged  lack  of  advice  and 
knowledge  on  the  part  of  the  defendant  that 
an  attempt  would  be  made  to  show  negligence 
prior  to  the  loading  of  the  horses.  A  literal 
reading  of  the  allegation  as  to  loading  might 
perhaps  throw  the  petition  open  to  the  tech- 
nical construction  that  it  states  that  all  the 
horses  delivered  had  been  actually  loaded  up- 
on the  cars  of  defendant  Though  the  con- 
tract stipulation  requiring  the  shipper  to  load 
was  not  alleged,  it  is  probable,  as  suggested 
in  the  brief  for  defendant  in  error,  that  the 
allegation  that  the  horses  were  loaded  by 
the  defendant  was  inserted  to  show  a  waiver 
of  the  agreement  in  that  regard;  and  that 
the  Intention  was  merely  to  allege  that  the 
act  of  loading  was  performed  by  the  defend- 
ant instead  of  the  plaintiff,  and  thus  to  open 
the  way  to  recover  for  a  loss  shown  to  have 
occurred  while  the  horBes  were  being  loaded. 
And  this  we  are  inclined  to  think  is  the 
sense  in  which  the  averment  ought  to  be  con- 
strued, in  view  of  all  the  allegations  of  the 
petition.  There  Is  at  least  no  harm  in  adopt- 
ing that  construction,  since  it  is  clearly  a 
matter  that  was  capable  of  amendment  with- 
out changing  the  cause  of  action,  and  the  cir- 
cumstances are  such  as  to  render  the  vari- 
ance, if  any,  immaterial ;  a  question  that  we 
will  now  proceed  to  consider.  Recovery  was 
sought  for  an  alleged  failure  to  transport 
two  horses  alleged  to  have  been  delivered  and 
accepted  for  that  purpose. 

The  statute  provides  that  no  variance  be- 
tween allegation  and  proof  shall  be  deemed 
material,  unless  It  has  actually  misled  the 
adverse  party  to  his  prejudice  In  maintaining 
his  action  or  defense  upon  the  merits,  and 
when  it  is  alleged  that  a  party  has  been  so 
misled,  that  fact  must  be  proved  to  the  sat- 
isfaction of  the  court,  and  it  must  also  be 
sbown  in  what  respect  the  party  has  been 
misled,  whereupon  the  court  may  order  the 
pleading  to  be  amended  upon  such  terms  as 
are  Just;  and  when  the  variance  is  not  ma- 
terial, the  court  may  direct  the  fact  to  be 
found  according  to  the  evidence,  and  may 
order  an  immediate  amendment  without  costs. 
Rev.  St.  1899,  §§  3736,  3737.  When  the  al- 
legation to  which  the  proof  is  directed  Is  un- 
proved, not  in  some  particular  or  particulars 
only  but  In  Its  general  scope  and  meaning, 


then  It  is  not  a  case  of  variance,  but  a  fail- 
ure of  proof.  Id.  |  3738.  Where  an  amend- 
ment might  have  been  allowed  to  correspond 
with  the  facts  proven,  a  judgment  will  not 
be  disturbed  because  no  formal  amendment 
was  made.  Kuhn  v.  McKay,  7  Wyo.  42,  49 
Pac.  473,  51  Pac.  205.  Now,  the  whole  trans- 
action, including  the  circumstances  of  the 
delivery  of  the  horses,  the  time  of  such  de- 
livery, the  number  of  the  horses  when  taken 
in  charge  by  the  defendant,  and  when  load- 
ed, the  method  employed  in  loading,  the 
chances  of  escape  after  the  time  plaintiff 
claimed  to  have  made  the  delivery,  and  ap- 
parently everything  connected  with  the  trans- 
action as  well  before  as  after  the  alleged 
delivery,  was  gone  into  by  both  parties  upon 
the  trial.  Defendant's  representative  in  re- 
ceiving and  loading  the  horses  was  a  wit- 
ness for  the  defendant,  and  he  was  examined 
at  length  concerning  the  entire  matter.  The 
district  court  must  have  taken  these  facts 
into  consideration  in  deciding  the  motion  for 
new  trial ;  and  we  fall  to  observe  any  rea- 
sonable ground  for  holding  the  defendant  to 
have  been  misled  by  the  allegation  referred 
to,  or  any  ground  for  assuming  that  it  could 
have  more  fully  presented  its  case  or  the 
facts  to  meet  a  claim  of  liability  at  any  time 
following  the  alleged  delivery.  Moreover,  the 
instructions  given  to  the  jury,  apparently 
without  objection,  presented  the  case  as  one 
for  an  alleged  liability  between  the  time  of 
delivery  and  leaving  Sheridan.  For  example, 
the  fourth  instruction  charged  the  jury  that 
"in  no  view  of  the  case  can  plaintiff  be  held 
to  recover  in  this  action  for  the  horses  in 
question,  or  either  of  them,  unless  he  shall 
have  established  by  preponderance  of  the 
evidence  that  he  absolutely  did  deliver  such 
horses,  or  horse,  to  defendant  for  actual  ship- 
ment" Now  there  could  be  no  question  about 
delivery  after  the  loading.  The  sixth  instruc- 
tion stated  that  under  the  petition  no  ques- 
tion is  raised  as  to  loss  or  escape  at  any  other 
point  than  Sheridan,  and  that  the  Jury  were 
not  at  liberty  to  find  against  defendant  be- 
cause of  any  evidence  tending  to  show  the 
loss  or  escape  of  the  horses  at  any  point  other 
than  Sheridan.  None  of  the  other  instruc- 
tions sought  to  distinguish  between  a  loss 
before  and  after  loading.  The  defendant  com- 
plains of  the  refusal  to  give  its  requested  in- 
struction No.  7,  but  it  is  not  in  the  record, 
and  we  are  in  no  way  informed  as  to  what 
was  stated  by  it.  Should  there  be  any  rea- 
sonable doubt  therefore  as  to  the  interpre- 
tation of  the  allegation  in  question,  we  think 
it  is  clearly  one  which  the  court  might  have 
ordered  to  be  amended  to  conform  to  the 
facts ;  and  that  the  alleged  variance  was  not 
of  such  a  character  as  to  amount  to  a  failure 
of  proof. 

2.  The  evidence  was  conflicting  in  regard 
to  the  number  of  horses  delivered.  Each  con- 
tract or  bill  of  lading  called  for  28,  as  well 
as  each  waybill;  these  were  made  out  by 
the  agent  of  defendant  at  Sheridan,  and  the 
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plaintiff  testified  that  he  did  not  state  the 
number  to  the  agent,  and  there  waa  no  evi- 
dence that  he  made  any  statements  or  repre- 
sentations as  to  number  to  such  agent  He 
did  testify  however  that  he  had  66  horses, 
and  that  he  delivered  all  of  them  to  the  de- 
fendant for  shipment ;  and  he  introduced  In 
evidence  the  sheriff's  certificate  of  inspection 
made  at  or  about  the  time  of  the  alleged  de- 
livery, showing  the  Inspection  of  56  horses  for 
the  plaintiff,  "destination  Hammond,  In<L, 
shipped  car  61857,  52585Q."  According  to 
the  contracts  and  waybills  the  cars  contain- 
ing the  horses  were  numbered  61857  and 
62685.  The  sheriff  may  have  made  a  clerical 
mistake  In  the  number  of  one  of  the  cars,  or 
the  mistake  may  be  in  the  copy  In  the  bill 
of  exceptions.  However,  the  discrepancy  Is 
not  material  to  the  controversy  here,  since 
there  Is  no  evidence  of  any  other  shipment 
at  the  time  In  question,  and  the  discrepancy 
does  not  seem  to  have  been  mentioned  at  the 
trial.  At  the  time  that  plaintiff  claims  by 
his  testimony  to  have  delivered  the  horses  for 
shipment,  they  were,  whatever  their  number. 
In  one  of  the  pens  at  defendant's  stockyards 
at  Sheridan,  the  particular  pen  being  num- 
bered 28  adjoining  the  loading  chute  or  pen, 
or  rather  separated  therefrom  only  by  an 
alley  16  feet  wide,  a  gate  of  the  same  width 
as  the  alley  when  closed  separating  the  pen 
from  the  alley. 

It  appears  that  during  several  days  Im- 
mediately preceding  this  shipment  a  public 
horse  sale  had  been  conducted  at  said  stock- 
yards by  one  A.  B.  Clarke,  who  had  been  giv- 
en the  use  of  the  stockyards  for  that  purpose, 
except  that  the  company  reserved  the  right  to 
use  portions  thereof  If  necessary  for  the  un- 
loading of  animals  from  Its  cars  while  pass- 
ing through  Sheridan,  and  possibly  for  horses 
turned  over  to  It  at  that  point  for  shipment. 
While  Mr.  Clarke  was  using  the  yards  as 
aforesaid,  he  or  his  agents  allotted  a  certain 
pen  or  pens  to  respective  buyers  Into  which 
the  horses  bought  from  time  to  time  by  them 
were  put.  Under  this  arrangement  the  plain- 
tiff was  assigned  the  temporary  use  of  pen 
28,  and  the  horses  purchased  by  him  were 
placed  In  that  pen.  During  such  sale,  how- 
ever, and  while  the  pens  were  so  used,  that 
Is  to  say,  as  a  place  for  keeping  the  horses 
purchased,  the  pens  so  employed  were  under 
the  exclusive  control  of  the  person  conduct- 
ing the  sale,  or  his  agents,  so  far  as  the  com- 
pany was  concerned,  and  the  horses  might  be 
taken  out  and  others  put  in,  without  control 
or  Interference  by  the  railway  company.  The 
plaintiff  testified  that  he  bought  56  horses, 
obtaining  all  but  one  at  the  sale  aforesaid, 
and  that  the  one  not  so  obtained  was  bought 
from  a  party  In  Sheridan,  and  put  In  the 
same  pen  with  the  others;  that  at  about  six 
o'clock  In  the  evening  of  the  day  of  ship- 
ment while  such  horses  were  In  the  pen  afore- 
said, he  counted  them,  and  there  were  56; 
that  he  then  turned  them  over  to  the  company 
for  said  shipment,  and  the  company  accepted 


them.  That  he  thereupon  went  Into  town  to 
attend  to  some  business,  returning  at  about 
7  o'clock,  when  he  was  informed  by  the  agent 
that  they  had  loaded  his  horses,  and  he  was 
given  the  bills  of  lading.  It  does  not  appear 
that  he  made  any  further  count  of  the  ani- 
mals that  day.  The  representative  of  the 
company  who  loaded  the  cars  testified  that 
he  loaded  all  the  horses  that  were  In  the 
pen  used  by  plaintiff  sometime  between  7  and 
9  o'clock  In  the  evening;  that  he  drove  the 
horses  out  of  the  pen  28  Into  the  chute  pen, 
counting  them  as  they  passed  through  the 
gate  Into  the  alley  connecting  with  the  chute 
pen;  that  there  were  54  head,  which  he  di- 
vided Into  two  lots  of  equal  number,  and 
loaded  them  In  separate  cars.  He  stated  that 
the  night  was  dark  and  rainy,  and  that  he 
used  a  lantern,  but  he  believed  he  was  able 
to  make  a  correct  count  He  denied  giving 
the  number  of  horses  to  the  agent  or  to  hav- 
ing any  knowledge  aa  to  where  the  agent  ob- 
tained his  Information  respecting  the  number. 
It  appears  from  bis  testimony  that  the  offi- 
cer who  Inspected  the  horses  was  there  at 
the  time  he  commenced  loading,  and  though 
he  admitted  having  known  at  some  time  that 
56  were  claimed  to  have  been  Inspected,  and 
seems  to  have  gained  that  Information  from 
the  officer,  he  was  unable  to  recall  whether 
or  not  he  had  learned  that  fact  at  the  time 
of  the  loading,  but  admitted  that  the  officer 
may  have  told  him  at  that  time.  He  bad  the 
key  to  the  outside  gate  of  the  yards,  and  tes- 
tified that  he  did  not  let  anyone  out  with 
any  of  the  plaintiff's  horses  after  they  had 
been  turned  over  to  him,  and  that  he  did  not 
think  It  was  possible  for  any  of  the  horses 
to  have  escaped  or  to  have  been  stolen  while 
being  loaded.  In  addition  to  the  testimony  of 
the  plaintiff  above  mentioned,  be  was  re- 
called on  rebuttal,  and  then  testified  that  the 
representative  of  the  company  to  whom  he 
had  delivered  his  horses  was  the  foreman  of 
the  stockyards,  the  witness  who  testified  to 
having  done  the  loading ;  that  the  horses  were 
In  the  pen  aforesaid  when  so  delivered,  and 
that  the  delivery  occurred  immediately  after 
he  had  received  the  certificate  of  Inspection. 
It  appears  that  the  inspection  was  made  by 
a  deputy  sheriff,  and  the  plaintiff  tee  tinea 
that  upon  his  return  from  town,  when  he 
found  the  contracts  prepared  and  ready  for 
signature,  the  inspecting  officer  was  with  the 
agent  which  may  perhaps  account  for  the 
agent's  Information  as  to  the  number  ot 
horses. 

Neither  the  party  who  was  agent  at  the 
time  nor  the  officer  who  made  the  inspection 
appears  to  have  been  called  as  a  witness  or  to 
have  testified.  But  an  affidavit  or  apparent- 
ly a  portion  of  one,  made  by  the  absent  of- 
ficer was  permitted  to  be  read  by  consent 
subject  to  objection  as  to  relevancy.  In  that 
affidavit  which  was  offered  by  defendant,  it 
was  stated  that  after  the  date  of  the  ship- 
ment the  affiant  saw  in  a  stable  at  Sheridan 
one  of  the  animals  claimed  by  the  plaintiff  to 
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have  been  shipped  and  lost  bat  there  is  noth- 
ing in  the  evidence  to  connect  the  plaintiff 
with  the  act  of  placing  the  animal  there,  or 
to  show  that  he  knew  of  Its  having  been 
there.  Though  the  witness  who  had  at- 
tended to  the  loading  stated  that  the  com- 
pany had  nothing  to  do  with  the  horses  while 
In  pen  23,  it  appears  from  his  own  testi- 
mony that  they  were  in  that  pen  when  he 
took  charge  of  the  horses  as  the  company's 
representative,  for  he  testified  that  he  drove 
the  horses  out  of  the  pen  In  loading  them. 
The  evidence  showing  that  before  the  load- 
ing the  plaintiff  left  the  yards,  and  that  he 
did  not  return  until  the  loading  had  occurred 
is  not  disputed.  It  is  clear,  therefore,  since 
he  left  the  horses  In  the  pen  where  they  had 
been  kept,  and  they  were  loaded  without  fur- 
ther act.  on  his  part,  that  it  is  a  reasonable 
conclusion  that  they  had  been  delivered  be- 
fore he  left  the  stockyards,  and  therefore 
while  In  the  pen.  Though  the  company 
would  not  have  been  liable  under  the  cir- 
cumstances for  losses  had  any  occurred  dur- 
ing the  period  that  the  horses  were  kept  In 
the  stockyards  before  actual  delivery  and  ac- 
ceptance for  shipment,  the  fact  that  others 
previously  had  the  temporary  use  of  the 
yards  does  not  exempt  the  company  from  lia- 
bility as  a  common  carrier  after  accepting 
possession  for  the  purpose  of  transportation. 
The  liability  of  the  carrier  as  such  com- 
mences at  the  time  of  delivery  and  accept- 
ance of  the  property  for  shipment  5  Ency. 
L.  (2d  Ed.)  181,  446;  Hutchinson  on  Car- 
riers (2d  Ed.)  |  82.  In  a  recent  Nebraska 
case  the  rule  was  stated  to  be  well  establish- 
ed as  follows:  "When  a  shipper  surrenders 
the  entire  custody  of  his  goods  to  a  common 
carrier  for  immediate  transportation,  and  the 
carrier  so  accepts  them,  the  liability  of  the 
carrier  as  a  practical  Insurer  of  the  safe  de- 
livery of  the  goods  at  once  attaches."  Chi- 
cago, B.  &  Q.  R.  Co.  v.  Powers,  73  Neb.  816, 
103  N.  W.  67a  Notwithstanding,  therefore, 
that  the  horses  had  been  kept  in  the  yards 
one  or  two  days  or  more  under  conditions 
during  that  period  imposing  no  responsibility 
upon  the  carrier,  when,  if  ever,  though  with- 
out change  of  location,  the  horses  were  actu- 
ally surrendered  into  the  possession  and  con- 
trol of  the  carrier,  and  the  latter  so  accepted 
them  for  transportation,  the  previous  facts 
became  of  no  consequence,  except  as  bear- 
ing upon  the  question  of  the  time  of  delivery, 
and  when  the  liability  as  carrier  began.  It 
is  clear  that  although  the  plaintiff  had  for 
a  time  been  using  a  pen  In  the  yards  of  the 
company  for  holding  his  horses,  with  person- 
al control  over  them,  neither  he  nor  the  com- 
pany was  prevented  by  that  fact  from 
changing  the  condition  of  affairs,  and  enter- 
ing into  an  arrangement  for  the  delivery  In 
the  same  pen  of  the  horses  for  transporta- 
tion. Whether  such  a  change  was  accom- 
plished was  a  question  of  fact  for  the  jury 
to  determine. 
The  testimony  of  the  defendant's  superin- 


tendent at  Sheridan  at  the  time  of  the  ship- 
ment, does  not,  as  contended,  establish  the 
fact  that  this  particular  lot  of  horses  could 
not  have  gone  Into  the  company's  possession 
until  they  were  In  the  chute  or  loading  pens. 
It  does  not  appear  by  his  testimony  or  other- 
wise that  he  gave  any  personal  attention  to 
this  shipment  His  testimony  was  directed 
generally  to  the  arrangement  with  Mr.  Clarke 
in  relation  to  the  use  of  the  yards  during 
the  sale;  and  he  stated  that  as  no  shipments 
had  been  previously  booked  for  those  days 
he  had  turned  over  the  yards  to  Clarke  for 
the  purposes  already  stated,  and  that  in 
case  of  a  proposed  shipment  while  Clarke 
had  control  of  the  yards,  the  company  would 
then  have  arranged  with  him  about  that  *> 
as  not  to  Interfere  with  his  sale.  And  in  re- 
ferring to  the  matter  generally  the  witness 
stated  that  the  company  had  nothing  to  do 
with  the  horses  connected  with  the  Clarke 
sale  when  they  were  put  into  the  various 
pens,  nor  until  their  going  Into  the  chutes 
or  loading  pens,  but  that  until  then  they 
could  be  handled  In  any  way,  driven  away  or 
shipped,  and  when  pat  into  the  loading  pens, 
they  were  then  loaded  in  the  car  for  the  com- 
pany. In  making  these  statements  It  is  clear 
that  he  was  not  referring  specifically  to  this 
particular  shipment  but  to  the  situation  gen- 
erally resulting  from  the  use  of  the  yards 
for  the  Clarke  sale.  He  was  not  examined 
about  the  specific  facts  connected  with  the 
delivery  of  plaintiffs  horses,  nor  does  he  ap- 
pear to  have  been  present  or  to  have  had  any 
personal  knowledge  about  that  delivery.  Had 
there  been  an  absence  of  any  evidence  tend- 
ing to  show  a  surrender  of  possession  to  the 
company  before  the  horses  entered  the  load- 
ing pens,  the  general  situation  would  no 
doubt  have  controlled.  We  do  not  think  his 
testimony  or  the  facts  testified  to  by  him  ren- 
dered It  impossible  for  a  delivery  to  have 
occurred  while  the  horses  were  In  pen  23. 
The  testimony  of  the  plaintiff  and  the  fore- 
man of  the  stockyards  presented  the  facts  to 
the  jury  respecting  this  particular  shipment 
and  the  time  and  manner  of  delivery  there- 
for, a  matter  not  touched  upon  specifically 
by  the  superintendent's  testimony.  Whether 
the  Clarke  sale  had  been  closed  at  the  time 
of  this  shipment  Is  not  clearly  disclosed, 
though  the  inference  Is  strong  that  it  had. 
At  any  rate  it  would  seem  that  the  plaintiffs 
connection  with  the  sale  had  ceased,  and  that 
he  was  prepared  to  arrange  for  the  shipment 
of  his  horses. 

There  was  some  evidence  to  the  effect  that 
one  horse  bought  by  plaintiff  at  the  Clarke 
sale  had  been  put  into  another  pen,  and  had 
been  seen  in  the  neighborhood  of  Sheridan 
after  the  shipment  but  plaintiff  test!  fled  to 
having  rejected,  that  horse,  and  to  have  ex- 
cluded it  in  stating  the  number  of  horses  he 
had  purchased ;  moreover  It  appears  to  have 
been  a  different  animal  from  either  of  the 
two  alleged  to  have  been  missing.  Under  the 
contracts,  which  seem  to  have  been  completed 
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and  signed  after  the  loading,  the  shipper 
agreed  to  load  and  unload ;  but  the  defend- 
ant voluntarily  did  the  loading,  and  under 
such  circumstances  as  to  constitute  a  waiver 
of  the  contract  stipulation,  so  far  as  to  render 
it  liable  for  negligence  on  its  part  In  per- 
forming the  act  if  resulting  in  loss  or  dam- 
age. We  understand  the  rule  to  be  that  where  a 
carrier  undertakes  to  discharge  the  duty  of 
loading  live  stock  without  notice  to  the  shipper 
or  his  agent,  it  will  be  liable  if  negligent  in 
performance  of  the  act,  notwithstanding  a  stip- 
ulation in  the  contract  requiring  the  loading 
to  be  done  by  the  shipper.  Normlle  v.  R.  k 
Xav.  Co.,  41  Or.  177,  69  Pac.  928;  C,  B.  &  Q. 
R.  Co.  v.  Williams,  61  Neb.  608,  85  N.  W.  832, 
55  L.  R.  A.  889;  Norfolk  &  W.  R.  Co.  v. 
Sutherland,  89  Va.  703,  17  S.  E.  127;  Mo. 
Pac.  R.  Co.  v.  Kingsbury  (Tex.  Civ.  App.) 
25  S.  W.  322.  The  rule  is  certainly  a  rea- 
sonable one  under  circumstances  such  as 
are  presented  in  the  case  at  bar.  It  Is  not 
clear  whether  the  special  finding  that  the  loss 
occurred  between  the  time  of  delivery  and 
loading  refers  to  the  time  when  the  loading 
was  begun  or  completed.  If  the  latter  was 
intended,  then  the  rule  above  stated  would 
apply. 

The  instructions  seem  to  have  fairly  pre- 
sented the  law  upon  the  Issues,  and  are  no 
here  complained  of,  but  we  refer  to  them  to 
show  how  the  case  went  to  the  jury.  They 
stated  in  substance  that  if  but  27  horses  were 
in  fact  delivered  to  the  company  to  be  plac- 
ed in  each  of  the  two  cars,  then  the  fact  that 
the  contracts  mistakenly  stated  that  28  were 
shipped  In  each  would  be  immaterial,  and 
the  case  should  then  be  considered  as  though 
the  contract  read  "27"  instead  of  "28";  that 
while  the  horses  were  under  plaintiff's  con- 
trol in  the  pen  mentioned  in  the  evidence, 
they  could  not  be  regarded  as  delivered  to 
defendant;  that  a  recovery  could  not  be  had 
unless  an  actual  delivery  of  the  alleged  miss- 
ing horses  to  the  defendant  was  established; 
that  if  the  horses  were  In  a  pen  belonging  to 
defendant,  but  only  for  the  convenience  o. 
plaintiff  In  holding  them  or  otherwise,  then 
they  were  not  delivered  to  defendant  so  as 
to  make  it  liable  for  loss  or  escape  therefrom. 
By  reason  of  the  peculiar  language  of  the 
petition  in  stating  that  the  defendant  trans- 
ported only  27  horses  from  Sheridan,  the  Ju- 
ry was  instructed  that  no  question  was  raised 
as  to  loss  or  escape  at  any  point  other  than 
Sheridan. 

The  following  Instruction  was  requested  by 
defendant:  "You  are  Instructed  that  as  the 
plaintiff  has  declared,  in  his  petition,  upon 
the  contracts  of  shipment,  and  also  himself 
introduced  said  contracts  In  evidence,  he  is 
bound  by  their  terms;  and  hence,  as  said 
contracts  expressly  state  among  other  things 
that  the  defendant  shall  not  be  liable  for  the 
escape  from  defendant's  cars  of  the  horses 
In  question,  you  cannot  render  a  verdict 
against  it  for  damages,  on  account  of  such 
escape,  even  though  you  should  be  satisfied 


from  the  evidence  that  they  did  so  escape." 
This  was  modified  by  adding  the  following: 
"Provided,  however,  that  such  escape  was 
made  without  negligence  on  the  part  of  the 
defendant  or  its  employes,"  and,  as  so  modi- 
fled,  was  given.  Though  the  modification  was 
complained  of  in  the  motion  for  new  trial, 
it  is  not  shown  to  have  been  excepted  to,  and 
we  do  not  understand  that  it  Is  now  claimed 
to  have  been  error.  The  evidence  being  con- 
flicting upon  the  question  of  the  number  of 
the  horses.  It  was  the  peculiar  province  of  the 
jury  to  pass  upon  it ;  and  they  seem  to  have 
done  so  by  harmonizing  as  much  of  the  evi- 
dence as  possible.  It  must  be  remembered 
that  the  contracts  were  in  evidence,  and  they 
would  control  in  the  absence  of  evidence 
deemed  sufficient  to  overcome  their  recitals. 
If  the  testimony  of  plaintiff  was  to  be  be- 
lieved, then  the  contracts  correctly  stated  the 
number.  There  were  some  other  circum- 
stances In  evidence  corroborative  of  his  tes- 
timony. There  were  others  opposing  it;  such 
as  the  improbability  that  more  than  27  head 
actually  went  into  either  car,  and  the  testi- 
mony of  the  witness  who  loaded  the  horses 
that  he  found  only  54,  and  that  he  loaded  all 
that  were  in  pen  23.  The  Jury  may  have 
thought  It  possible  for  the  two  to  have  escap- 
ed after  delivery  and  Inspection  and  before 
the  beginning  of  loading;  in  which  case  the 
testimony  of  said  witness,  as  well  as  tho 
plaintiff,  may  have  been  given  credence.  De- 
fendant's evidence  tended  strongly,  if  not 
conclusively,  to  show  that  no  escape  had  oc- 
curred between  Sheridan  and  Alliance,  hence 
the  Instruction  restricting  the  liability  to  loss 
at  Sheridan  does  not  seem  to  have  eliminated 
any  chances  of  plaintiff's  recovery  upon  the 
evidence.  Though  conflicting,  the  evidence 
appears  to  be  sufficient  to  sustain  the  verdict. 
We  cannot  substitute  our  judgment  for  that 
of  the  Jury,  even  if  we  should  feel  inclined  to 
look  at  the  effect  of  the  evidence  differently. 
The  credibility  of  the  witnesses  was  especial- 
ly a  matter  for  the  consideration  of  the  jury. 
We  are  therefore  of  the  opinion  that  the 
claim  as  to  insufficiency  of  the  evidence  is 
not  supported  upon  the  record. 

3.  The  other  alleged  errors  are  not  proper- 
ly before  us.  not  having  been  assigned  as 
grounds  for  new  trial.  But  we  are  Inclined 
to  think  that  the  exclusion  of  the  sheriff's 
office  record  and  his  monthly  report  as  to  the 
inspection  of  these  horses  made  by  authority 
of  chapter  79,  p.  79,  Laws  1901,  was  proper, 
or  at  least  not  prejudicial.  The  purpose  of 
the  offer  was  to  show  that  as  appeared  by 
such  record  and  report  only  55  horses  had 
been  Inspected,  excluding  the  rejected  horse 
above  referred  to;  and  as  a  witness  connect- 
ed with  the  sheriff's  office  was  permitted  to 
state  the  fact  shown  by  the  record  by  re- 
ferring to  it,  not  to  refresh  his  recollection, 
but  by  way  of  stating  the  total  number 
shown  by  the  record  to  have  been  Inspected 
on  the  occasion  in  question,  prejudice  is  not 
quite  apparent  But  the  shipper  and  carrier 
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hare  nothing  to  do  with  the  making  of  the 
record  or  report;  and  it  was  not  shown  nor 
offered  to  be  shown  that  the  plaintiff  against 
whom  they  were  sought  to  be  introduced  was 
present  when  they  were  made  or  had  assist- 
ed In  making  them,  or  knew  until  they  were 
produced  at  the  trial  what  the  contents  were. 
As  written  evidence  for  the  purpose  afore- 
said upon  the  issues  here  between  the  shipper 
and  carrier  they  would  appear  to  be  objec- 
tionable on  the  ground  of  hearsay. 

For  the  reasons  aforesaid,  no  reversible 
error  is  perceived  in  the  record,  and  the 
judgment  will  be  affirmed. 


BEARD  and  SCOTT,  JJ.,  concur. 


McKEE  v.  DODD.    (S.  F.  4,381.) 
(Supreme  Court  of  California.    Jan.  21,  1908. 
Rehearing  Denied  Feb.  17,  1008.) 

1.  Limitation  of  Actions — Computation  of 
Time — Absence  from  State. 

Code  Civ.  Proc.  §  33J>,  subd.  1,  provides 
that  an  action  upon  a  contract  founded  on  a 
written  instrument  executed  out  of  the  state 
must  be  commenced  in  the  state  within  two 
years.  Section  3.*>1  declares  that  if,  when  a 
cause  of  action  accrues  against  a  person,  be  is 
out  of  the  state,  the  action  may  be  commenced 
within  two  years  after  bis  return  to  the  state, 
and  if,  after  the  cause  of  action  accrues,  he  de- 
parts from  the  state,  the  time  of  his  absence  is 
not  a  part  of  the  time  limited  for  the  com- 
mencement of  the  action.  Held,  that  where  a 
note  was  expressly  made  payable  in  New  York, 
and  the  parties  were  residents  of  that  state 
when  it  was  executed,  but  the  maker  was  a  non- 
resident thereof  when  the  cause  of  action  on 
it  accrued  and  subsequently  came  to  California, 
the  statute  only  commenced  to  run  in  his  favor 
when  he  came  to  the  state,  and  where  he  left  the 
state,  returning  for  occasional  visits  which  ag- 
gregated less  than  two  years,  the  time  that  he 
was  absent  from  the  state  was  not  a  part  of 
the  time  within  which  the  suit  could  be  brought. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  §§  430-455.] 

2.  Same— Nonresioence. 

Code  Civ.  Proc.  §  301,  provides  that  when 
a  cause  of  action  has  arisen  in  another  state, 
and  by  the  laws  thereof  an  action  thereon  can- 
not be  maintained  by  reason  of  lapse  of  time, 
an  action  thereon  shall  not  be  maintained 
against  him  in  this  state  except  in  favor  of  one 
who  has  been  a  citizen,  and  has  held  the  cause 
of  action  from  the  time  it  accrued.  The  maker 
of  notes  payable  in  New  York  left  that  state, 
was  in  Europe  when  the  notes  became  due,  and 
afterwards  took  up  his  residence  in  Hawaii 
after  the  maturity  of  the  notes,  and  remained 
there  for  a  length  of  time  which,  under  the  Ha- 
waiian statute  of  limitations,  would  bar  an  ac- 
tion on  the  notes.  Held,  that  the  Hawaiian 
statute  of  limitations  did  not  bar  an  action 
brought  against  the  payor's  executor  in  Califor- 
nia, since  the  action  arose  primarily  in  New 
York,  and  the  section  has  reference  only  to  the 
primary  and  original  jurisdiction  in  which  a 
cause  of  action  arises,  and  does  not  contemplate 
other  jurisdictions  where  the  debtor  may  have 
resided. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  §§  4-8.] 

3.  Action— Nature  and  Elements  of  Cause 
of  Action. 

A  "cause  of  action"  arises  out  of  an  ante- 
cedent primary  right  and  corresponding  duty 
and  the  breach  of  the  right  and  duty  by  the 


person  on  whom  the  duty  rests;   the  primary 

right  and  duty  and  the  wrong  together  consti- 
tuting the  cause  of  action  in  the  legal  sense. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Action,  S  L 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1015-1010;  vol.  8,  p.  7508.] 

4.  Limitation  of  Actions  —  Place  of  Ac- 
crual of  Cause  of  Action. 

In  a  legal  sense  a  cause  of  action  cannot 
have  two  places  of  origin,  but  can  arise  in  but 
one  place,  and,  in  the  case  of  a  note  made  paya- 
ble in  the  state  where  the  payee  lives,  it  arises 
in  that  state. 

5.  Courts— Com itt— Rights  of  Creditors. 

As  between  the  states  the  same  rights  are 
reserved  by  the  Constitution  to  the  citizens  of 
one  that  are  accorded  to  the  citizens  of  another, 
but.  beyond  this,  the  ability  of  a  creditor  to  pur- 
sue his  debtor  in  a  foreign  jurisdiction  rests 
wholly  upon  comity  and  upon  the  laws  of  such 
jurisdiction. 

0.  Executors  and  Administrators  —  Pre- 
sentment of  Claims— Claims  of  Nonresi- 
dent Creditor— ('omitt. 

Since  the  statute  does  not  forbid  a  creditor 
and  resident  of  a  sister  state  the  right  to  present 
his  claim  against  an  estate  being  administered 
in  this  state,  whether  the  administration  be 
primary  or  ancillary,  comity  will  dictate  that 
such  a  claim  should  be  entertained. 

Department  2.  Appeal  from  Superior  Court. 
City  and  County  of  San  Francisco;  Thomas 
F.  Graham,  Judge. 

Action  by  John  McKee  against  Rebecca  A. 
Dodd.  executor  of  James  Dodd.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

W.  M.  Cannon,  for  appellant.  A.  P.  Black, 
for  Intervener.  Mullany,  Grant  &  Cunning, 
for  resi>ondent. 

HENSHAW,  J.  This  Is  an  action  on  a 
claim  against  the  estate  of  James  Dodd.  de- 
ceased, based  upon  three  promissory  notes 
which  were  executed  in  1801  in  New  York  to 
plaintiff,  and  payable  In  that  state;  plaintiff 
and  the  deceased  at  that  time  both  being 
residents  thereof.  All  of  these  notes  by  their 
terms  became  due  and  payable  before  the  ex- 
piration of  the  year  1801.  Shortly  after 
their  execution  Dodd  left  New  York  and  nev- 
er returned.  He  was  in  Europe  until  Slay. 
1802,  and  thence  came  to  California,  arriv- 
ing here  In  June,  1892.  He  kept  a  liquor 
saloon  in  San  Francisco  until  April.  1803. 
when  he  sold  out  bis  business  and  went  to 
Honolulu,  II.  I.  He  entered  business  in  Hon- 
olulu, resided  and  had  his  domicile  there 
until  his  death  in  January,  1000.  During  the 
time  of  bis  residence  in  Honolulu  he  made 
visits  to  San  Francisco,  but  the  total  length 
of  his  stays  in  this  state  aggregated  less 
than  two  years.  He  left  estate,  consisting  of 
real  and  personal  property,  in  Hawaii  and 
In  California.  His  will  was  duly  admitted 
to  probate  in  Honolulu,  and  ancillary  admin- 
istration was  had  In  the  superior  court  of  the 
city  and  county  of  San  Francisco.  Such  prop- 
er ty  as  he  left  in  this  state  is  here  In  process 
of  administration.  McKee,  the  plaintiff,  con- 
tinued to  reside  in  New  York.  He  presented 
the  uotes  for  payment  to  the  executrix  as  a 
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claim  against  the  estate  In  California,  which 
claim  was  allowed  by  her.  The  court  refused 
Its  allowance,  whereupon  this  action  was 
commenced.  It  was  known  to  plaintiff  that 
Dodd  was  residing  In  Honolulu.  The  court 
awarded  judgment  to  plaintiff  upon  his  claim 
and  defendant  appeals,  presenting  three  con- 
tentions. 

L  Appellant  urges  that  the  notes  are  bar- 
red by  the  provisions  of  subdivision  1  of  sec- 
tion 839  of  the  Code  of  Civil  Procedure,  by 
which  section  an  action  upon  a  contract 
founded  upon  an  Instrument  in  writing  exe- 
cuted out  of  the  state  must  be  commenced  In 
this  state  within  two  years.  Section  351  of 
the  Code  of  Civil  Procedure  In  this  connec- 
tion declares  that  "If,  when  the  cause  of  ac- 
tion accrues  against  a  person,  he  Is  out  of  the 
state,  the  action  may  be  commenced  within 
the  term  herein  limited,  after  his  return  to 
the  state,  and  if,  after  the  cause  of  action 
accrues,  he  departs  from  the  state,  the  time 
of  his  absence  is  not  a  part  of  the  time  lim- 
ited for  the  commencement  of  the  action." 
Appellant  relies  upon  the  case  of  Palmer  v. 
Shaw,  16  Cal.  93,  as  supporting  her  conten- 
tion that  when  Dodd  came  to  the  state  the 
cause  of  action  against  him  here  arose,  that 
the  statute  of  limitations  then  began  to  run, 
and  that  his  subsequent  departure  from  the 
state  did  not  stay  this  running;  but  In  Pal- 
mer v.  Shaw,  not  only  was  the  court's  atten- 
tion not  directed  to  this  proposition,  but  In 
fact  the  defendant  had  been  in  the  state 
more  than  two  full  years  before  the  action 
was  brought,  whereas  the  deceased  In  this 
case  had  been  In  the  state,  aggregating  all 
of  his  visits,  less  than  five  hundred  days. 
The  rule  is  to  the  contrary  of  appellant's  con- 
tention, and  has  been  expressly  so  decided 
In  Dougall  v.  Schulenberg,  101  Cal.  154,  35 
Pac.  635.  That  case  is  the  exact  parallel  of 
this  as  to  the  leading  question  Involved,  and 
it  Is  there  declared  that  where  a  note  sued 
upon  was  in  express  terms  payable  out  of 
the  state,  and  the  payors  were  nonresidents 
of  the  state  when  the  cause  of  action  accru- 
ed, the  statute  only  commenced  to  run  In 
their  favor  when  they  came  to  this  state,  and 
if  afterward  they  left  the  state,  the  time 
during  which  they  were  so  absent  will  not 
be  a  part  of  the  time  within  which  the  suit 
must  be  commenced.  It  follows  herefrom 
that  plaintiffs  cause  of  action  was  not  barred 
by  subdivision  1  of  section  339  and  section 
361  of  the  Code  of  Civil  Procedure. 

2.  Appellant  next  contends  that  the  cause 
of  action  was  barred  by  section  361  of  the 
Code  of  Civil  Procedure.  This  section  is  as 
follows :  "When  a  cause  of  action  has  arisen 
In  another  state,  or  in  a  foreign  country,  and 
by  the  laws  thereof  an  action  thereon  cannot 
there  be  maintained  against  a  person  by  rea- 
son of  the  laps*  of  time,  an  action  thereon 
shall  not  be  maintained  against  him  In  this 
state,  except  in  favor  of  one  who  has  been  a 
citizen  of  this  state,  and  who  has  held  the 
cause  of  action  from  the  time  It  accrued." 


In  support  of  appellant's  position  under  this 
section  It  was  established  in  evidence  that 
under  the  laws  of  Hawaii  an  action  for  the 
recovery  of  any  debt  founded  upon  any  con- 
tract, obligation,  or  liability,  where  the  cause 
of  action  has  arisen  in  any  foreign  country, 
must  be  commenced  within  four  years  after 
the  cause  of  action  accrues.  Appellant's  rea- 
soning and  argument  is  this:  That  a  cause 
of  action  "arose"  against  the  deceased  in 
Hawaii  upon  his  arrival  there  after  the  ma- 
turity of  the  notes ;  that  for  failure  to  prose- 
cute, the  right  of  action  became  barred  by 
the  statute  of  limitations  of  Hawaii;  that 
thus  Is  presented  a  case  under  our  section 
361,  where,  by  the  laws  of  a  foreign  country, 
an  action  cannot  be  maintained  upon  a  con- 
tract by  reason  of  lapse  of  time,  wherefore 
no  action  Is  maintainable  against  such  per- 
son or  bis  estate  in  this  jurisdiction.  It  is 
at  once  apparent  then  that  the  crux  of  this 
matter  is  to  be  found  In  the  true  Interpreta- 
tion to  be  given  to  the  phrase  "when  a  cause 
of  action  has  arisen."  Appellant  contends 
that  the  cause  of  action  "arose"  simulta- 
neously in  New  York  state  at  the  time  the 
promissory  notes  became  due  and  payable, 
and  also  In  Europe,  where  at  that  moment 
deceased  chanced  to  be;  that  subsequently 
the  cause  of  action  arose  successively  in 
every,  country  through  which  he  passed,  and 
arose  finally  in  Hawaii  upon  his  arrival 
there.  If  this  be  the  true  construction  of  the 
statute,  then  admittedly  plaintiff's  cause  of 
action  Is  barred.  It  may  at  once  be  conceded 
that  the  courts  have  experienced  difficulties 
In  construing  statutes  of  limitations  similar 
In  their  terms  to  our  section  361.  Appellant 
cites  many  cases  under  her  contention  that 
the  weight  of  authority  is  with  her.  It 
would  not  be  profitable  to  analyze  these  au- 
thorities to  show  In  Individual  instances 
where  the  ruling  of  the  court  was  determined 
by  differences  between  their  statutes  and 
our  own,  nor  where  under  other  circumstan- 
ces the  reasoning  does  not  appeal  to  us  as 
cogent.  Suffice  it  to  say  that,  from  a  consid- 
eration of  all  the  authorities  and  from  the 
very  reason  of  the  matter  Itself,  we  are  satis- 
fied that  appellant's  position  cannot  be  main- 
tained. A  cause  of  action,  as  Professor  Pom- 
eroy  points  out  with  his  usual  lucidity  (Rem- 
edies and  Remedial  Rights,  $  452  et  seq.), 
arises  out  of  an  antecedent  primary  right 
and  corresponding  duty  and  the  delict  or 
breach  of  such  primary  right  and  duty  by  the 
person  on  whom  the  duty  rests.  "Of  these 
elements,  the  primary  right  and  duty  and 
the  delict  or  wrong  combined  constitute  the 
cause  of  action  in  the  legal  sense  of  the  term 
and  as  it  is  used  In  the  Codes  of  the  several 
states."  It  was  the  right  of  plaintiff  to 
look  for  payment  of  his  debt  at  the  time  It 
became  due  and  at  the  place  of  payment — 
New  York  state.  It  was  the  duty  of  the  de- 
ceased to  pay  the  debt,  not  only  when  It  be- 
came due,  but  at  the  place  of  payment — New 
York  state.   His  failure  in  this  regard  gave 
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rise  to  the  cause  of  action;  and,  clearly 
therefore,  that  cause  of  action  arose  In  the 
state  of  New  York.  In  a  legal  sense  the 
cause  of  action  cannot  hare  two  places  of 
origin.  It  can  arise  in  but  one  place,  and 
that,  in  such  a  case  as  this,  is  where  the  note 
Is  payable  and  the  payee  resides.  As  between 
the  states  the  same  rights  are  reserred  by 
the  Constitution  to  the  citizens  of  one  that 
are  accorded  to  the  citizens  of  another.  But 
beyond  this,  the  ability  of  a  creditor  to  pur- 
sue his  debtor  in  foreign  jurisdictions  rests 
wholly  upon  comity  and  upon  the  laws  of 
such  jurisdiction.  This  cause  of  action,  there- 
fore, did  not  arise  against  the  deceased 
In  Europe,  where  he  chanced  to  be ;  and.  In- 
deed, in  the  particular  country  of  his  loca- 
tion at  the  time  of  his  default,  no  remedy 
may  have  been  open  to  plaintiff.  Whatever 
subsequent  remedies  by  way  of  rights  of 
action  may  have  accrued  to  plaintiff  because 
of  the  deceased's  presence  In  various  states 
and  countries,  they  were  one  and  all  subor- 
dinate to  and  depended  upon  the  vital  and 
essential  fact  that  the  cause  of  action  had 
arisen  against  him  in  the  state  of  New  York. 
Story  v.  Thompson,  36  111.  App.  370;  Chev- 
rier  v.  Roberts,  6  Mont  319,  12  Pac.  702; 
Doughty  v.  Funk,  15  Okl.  643,  84  Pac.  484, 
4  L.  R.  A  (N.  S.)  1029;  McCann  v.  Randall, 
147  Mass.  81,  17  N.  E.  75,  9  Am.  St.  Rep.  666. 
We  conclude,  therefore,  upon  this  point  that 
section  361  has  reference  only  to  the  primary 
and  original  jurisdiction  In  which  the  cause 
of  action  arises,  and  does  not  contemplate 
other  jurisdictions  In  which  a  cause  of  action 
may  arise  or  accrue,  depending  upon  the 
peripatetic  Inclinations  of  the  defendant,  and 
In  the  case  at  bar,  unquestionably,  the  cause 
of  action  had  its  origin  and  primarily  "arose" 
in  the  state  of  New  York. 

8.  The  last  contention  which  appellant  ad- 
vances is  that  administration  in  this  state 
being  ancillary,  no  claim  of  a  citizen  of  a 
foreign  state  can  here  be  recognized  at  all, 
regardless  of  any  question  of  the  statute  of 
limitations,  but  that  such  claim  must  be 
transferred  to  the  court  of  primary  jurisdic- 
tion. Undoubtedly,  there  is  authority  hold- 
ing this  view.  Undoubtedly,  also,  this  rule  is 
ably  controverted  upon  the  ground  that  It  is 
unsound  In  morals,  as  well  as  In  law,  and 
violates  the  constitutional  guarantee  of  equal 
privileges  and  immunities  to  citizens.  Refer- 
ence herein  may  be  made  to  the  case  of  She- 
gogg  v.  Perkins,  34  Ark.  117,  and  to  the 
conflicting  views  of  the  Justices  of  that  court 
upon  the  matter.  In  Blake  v.  McClung,  172 
U.  S.  239,  19  Sup.  CL  165,  43  L.  Ed.  432,  it 
was  declared  that  a  state  statute  giving  to 
residents  of  that  state  a  priority  over  non- 
residents in  the  distribution  of  the  assets 
of  a  foreign  corporation  is  violative  of  article 
4  of  the  Constitution  of  the  United  States, 
giving  equal  privileges  and  Immunities  to  the 
citizens  of  the  several  states,  and  as  denying 
to  every  person  within  its  Jurisdiction  the 
equal  protection  of  the  law.  We  find  no  stat- 


ute of  our  state  which,  In  terms,  denies  to  a 
creditor  and  resident  of  a  sister  state  the 
right  to  present  his  claim  here,  whether  the 
administration  In  our  courts  be  primary  or 
ancillary,  and,  In  view  of  the  provision  of 
the  Constitution  of  the  United  States  above 
referred  to,  we  should  doubt  the  validity  of 
such  a  statute  if  found  upon  our  books. 
However,  upon  this  matter  it  is  necessary 
here  to  say.  no  more  than  that,  since  our 
statutes  do  not  forbid,  comity  will  dictate 
that  such  a  claim  should  be  entertained. 

For  these  reasons  the  judgment  appealed 
from  is  affirmed. 

We  concur:  LORIGAN,  J.;  McF  AR- 
IA ND,  J. 

(IB  Cal.  MS) 

GILLESPIE  et  al.  v.  GOULEY.  (S.  F.  4,277.) 
(Supreme  Court  of  California.    Jan.  21,  1908.) 

1.  Quieting  Title  —  Pabties  —  Plaintiffs- 
Join  deb. 

Two  sons  claiming  that  each  owns  a  divid- 
ed half  of  certain  land  under  the  will  of  their 
mother,  and  seeking  to  remove  from  their  title 
the  cloud  of  a  fraudulent  deed  affecting  the 
moieties  of  both,  were  properly  joined  as  plain- 
tiffs, under  Code  Civ.  Proc.  f  381,  providing 
that  any  two  or  more  persons  claiming  any 
interest  in  land  under  a  common  source  of  ti- 
tle, whether  holding  as  tenants  in  common,  joint 
tenants,  copartners,  or  in  severalty,  may  unite 
in  an  action  against  any  person  claiming  an  ad- 
verse estate  therein,  etc. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Quieting  Title,  8  65.] 

2.  Judgment— Pabties— Misjoinder  or  Pab- 
ties Plaintiff— Effect. 

A  woman  died  leaving  three  sons.  By  her 
will  certain  land  was  to  be  divided  equally  be- 
tween two  of  the  sons.  Before  her  death,  how- 
ever, she  was  defrauded  of  the  land.  The  pons 
joined  in  a  suit  to  recover  the  property.  The 
court  found  that  the  two  sons  took  as  devisees, 
but  that  the  third  son  had  no  interest  in  the 
subject-matter  of  the  action,  and,  for  misjoin- 
der of  parties  plaintiff,  gave  judgment  for  de- 
fendant. Code  Civ.  Proc.  §  578,  provides  that 
judgment  may  be  given  for  or  against  one  or 
more  of  several  plaintiffs,  and  may,  when  jus- 
tice requires  it,  determine  the  ultimate  rights  of 
the  parties  on  each  side  as  between  themselves. 
Held,  that  the  court  should  have  dismissed  the 
action  as  to  the  third  son,  retained  it  as  to  the 
other  plaintiffs,  and  rendered  such  judgment  in 
their  favor  as  they  were  entitled  to  under  the 
findings. 

I  Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  §  414.] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  M.  C. 
Slos8,  Judge. 

Action  by  William  M.  Gillespie,  adminis- 
trator, and  others  against  Ellen  Gouley,  ad- 
ministratrix. From  a  Judgment  for  defend- 
ant, plaintiffs  appeal.  Reversed,  with  direo 
tions. 

John  B.  Carson,  Carlton  W.  Greene,  and 
Lewis  &  Royce,  for  appellants.  Henry  C.  Mo 
Pike,  for  respondent. 

HENSHAW,  J.  The  facts  necessary  for 
an  understanding  of  this  action  will  be  found 
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stated  In  tbe  former  opinion  of  Gillespie 
Gouly,  120  Cal.  515,  52  Pac.  816.  The  plain- 
tiffs sued  to  recover  the  real  property  as  the 
heirs  at  law  of  Ann  Gilfeather,  deceased, 
who  was  the  original  owner  of  it,  and  who 
had  been  defrauded  of  it  by  a  judgment  and 
proceedings  taken  thereunder  while  she  was 
Insane.  Upon  a  retrial  of  the  cause  the  court 
found  these  facts  to  be  as  charged.  The  an- 
swer, however,  had  affirmatively  pleaded 
that  these  plaintiffs  had  no  interest  in  the 
property  as  heirs  at  law  of  Ann  Gilfeather, 
deceased,  for  the  reason  that  Ann  Gilfeather 
had  died  testate,  and  by  her  will  had  spe- 
cifically devised  the  property  In  question  to 
two  of  her  sons;  that  is  to  say,  to  her  son 
Dennis  one-half  of  the  property,  specifically 
devised  by  metes  and  bounds,  and  to  her  son 
Edward  the  other  moiety.  The  court  found 
In  accordance  with  the  allegations  of  the  an- 
swer. It  further  found  that  while  these  two 
sons  took  as  devisees  under  the  will  of  their 
mother,  the  third  plaintiff,  James,  was  not 
Interested  in  the  property  or  In  the  subject- 
matter  of  the  action  at  all.  There  thus  re- 
sulted, at  least  so  far  as  the  plaintiff  James  | 
Is  concerned,  a  misjoinder  of  parties  plaintiff. 
The  court  therefrom  concluded  that  all  of  the 
plaintiffs  must  fail  in  their  action,  and  gave 
judgment  accordingly  in  favor  of  defendant. 
This  appeal  is  upon  the  judgment  roll  alone, 
and  it  is  contended  that  the  court,  under  Its 
findings  of  fact  above  adverted  to,  erred  In 
the  Judgment  which  it  gave. 

The  action  is  one,  the  bringing  of  which 
Is  authorized  under  section  738  of  the  Code 
of  Civil  Procedure.  Section  381  of  the  same 
Code  declares  that  any  two  or  more  persons 
claiming  any  estate  or  Interest  in  land  under 
a  common  source  of  title,  whether  holding  as 
tenants  in  common,  joint  tenants,  copartners,  1 
or  in  severalty,  may  unite  in  an  action 
against  any  person  claiming  an  adverse  es- 
tate or  interest  therein,  for  the  purpose  of 
determining  such  adverse  claim,  etc.  The 
plaintiffs  Dennis  and  Edward,  claiming  as 
devisees,  the  common  source  of  title  being  the 
will  of  their  deceased  mother,  and  seeking  to 
remove  from  their  title  the  cloud  of  the 
fraudulent  deed  which  affected  the  whole 
land,  Indubitably  brought  themselves  within  ' 
the  provisions  of  section  381  of  the  Code  of 
Civil  Procedure.  Thus,  in  People  v.  Morrill, 
26  Cal.  336.  It  Is  held  that  parties  who  have 
a  common  interest  in  annulling  a  patent,  al- 
though their  Interest  In  the  land  adverse  to 
the  patent  Is  not  joint,  may  Join  as  plaintiffs 
In  an  action  to  procure  Its  cancellation.  This 
is  well  nigh  parallel  to  the  case  at  bar.  While 
the  parties  hold  their  moities  In  severalty, 
they  are  seeking  the  annulment  of  a  deed 
which  equally  affects  the  lands  of  both.  Our 
Code  section  in  this  regard  embodies  the 
rule  governing  the  Joinder  of  parties  to  an 
action  as  enunciated  by  Judge  Story,  who 
says:  "The  result  of  the  principles  to  be  ex- 
tracted from  the  cases  on  this  subject  seems 
to  be  that  where  there  is  a  common  liability 


and  a  common  Interest,  a  common  liability 
in  the  defendants  and  a  common  interest  in 
the  plaintiffs,  different  claims  to  property,  at 
least  If  the  subjectR  are  such  as  may 
without  Inconvenience  be  joined,  may  be 
united  in  one  and  the  same  suit" 

The  plaintiffs,  other  than  the  brother  James, 
were  thus  properly  joined  as  plaintiffs  in  this 
action.  The  brother  James,  as  has  been  stated, 
appears  without  any  interest  whatsoever  in  the 
controversy.  What  result  should  follow  the 
determination  of  this  fact?  Section  578  of 
the  Code  of  Civil  Procedure  presents  the 
complete  answer  to  this  question.  It  de- 
clares: "Judgment  may  be  given  for  or 
against  one  or  more  of  several  plaintiffs,  and 
for  or  against  one  or  more  of  several  de- 
fendants, and  it  may,  when  the  justice  of  the 
case  requires  it,  determine  the  ultimate  rights 
of  the  parties  on  each  side  as  between  them- 
selves." Under  the  way  thus  clearly  pointed 
out,  the  judgment  of  the  court  as  to  James 
should  have  been  his  dismissal  from  the  ac- 
tion, retaining  the  action  as  to  the  other 
plaintiffs  and  rendering  judgment  in  their 
favor,  such  judgment  as,  under  the  findings 
which  the  court  made,  they  were  clearly  en- 
titled to. 

It  follows,  therefore,  that  the  Judgment  of 
the  trial  court  must  be  reversed,  and  a  judg- 
ment in  accordance  with  the  foregoing  en- 
tered; that  is  to  say,  as  to  the  plaintiff 
James,  a  Judgment  dismissing  him  from  the 
action,  as  to  plaintiffs  William  Gillespie, 
representing  Dennis  Gilfeather  and  Edward 
Gilfeather,  a  judgment  in  their  favor  upon 
the  findings  made  by  the  court 

It  is  ordered  accordingly. 

We  concur:  ANGELLOTTI,  J.;  LORI- 
GAN,  J.;  SHAW,  J.;  McFARLAND,  J. 

152  Cs  (.  m 

MUIR  v.  HAMILTON  et  al.   (Sac.  1,246.) 
(Supreme  Court  of  California.    Jan.  20,  1908.) 

1.  Mortgages  —  Failure  op  Consideration 
for  Debt  Secured— Effect. 

A  client  to  secure  his  contingent  liability 
to  pay  his  attorney  in  the  event  he  was  success- 
ful in  a  suit,  gave  the  attorney  a  note  for  the 
amount  of  compensation,  and  gave  a  deed  of 
real  estate  to  a  third  person  as  security  there- 
for. The  suit  was  lost,  and  the  note  and  deed 
remained  in  the  hands  of  the  original  parties. 
Held,  that  the  client  was  entitled  to  a  cancella- 
tion of  a  deed  which  was  in  effect  a  mortgage, 
because  there  was  a  total  failure  of  considera- 
tion for  the  note. 

2.  Evidence— Parol  Evidence— Failure  of 
Consideration  of  Note. 

As  between  the  original  parties  to  a  note, 
failure  of  consideration  thereof  may  be  shown 
by  parol. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  §§  1981-1989.] 

Department  2.  Appeal  from  Superior 
Court,  Placer  County;  Albert  G.  Burnett, 
Judge. 

Action  by  William  Mulr  against  George  W. 
Hamilton  and  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Affirmed. 
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J.  M.  Fulweiler,  Chas.  Tuttle,  L.  L.  Cham- 
berlain, and  Geo.  W.  Hamilton,  for  appel- 
lants. W.  H.  Slade,  J.  D.  Meredith,  and  F. 
P.  Tuttle,  for  respondent 

HENSHAW,  J.  Plaintiff  brought  his  ac- 
tion to  quiet  title  to  certain  parcels  of  land 
situated  in  the  county  of  Placer.  The  grava- 
men of  the  action  rests  upon  the  following 
facts,  which  plaintiff  alleges,  and  which  the 
court  found  upon  ample  testimony,  to  be  true: 
In  the  year  1897  plaintiff  was  engaged,  as 
plaintiff,  in  a  certain  litigation  with  F.  P. 
Tuttle.  He  employed  the  defendants,  father 
and  son,  who  were  attorneys  at  law,  to  pros- 
ecute on  his  behalf  this  litigation,  under  an 
agreement  that  the  defendants  were  to  devote 
their  time  and  legal  services  to  the  prosecu- 
tion of  the  action,  and,  in  the  event  that  its 
final  determination  should  be  in  favor  of 
plaintiff,  defendants  should  receive  as  com- 
pensation for  their  services  the  sum  of  $5,500, 
of  which  sum  the  defendant  George  W.  Ham- 
ilton was  to  receive  $2,600,  and  the  defend- 
ant Joe  Hamilton  was  to  receive  $3,000.  In 
the  event,  however,  that  the  action  was  de- 
termined adversely  to  plaintiff,  defendants 
were  to  receive  no  compensation  whatever. 
For  the  purpose  of  securing  this  contingent 
obligation  plaintiff  executed  and  delivered 
to  the  defendant  Joe  Hamilton  his  promissory 
note  for  $3,000,  and  to  the  defendant  George 
W.  Hamilton  his  promissory  note  for  $2,500. 
Furthermore,  for  the  sole  purpose  of  secur- 
ing the  payment  of  this  contingent  fee,  so 
evidenced  by  the  promissory  notes,  plaintiff 
executed  a  deed  of  all  the  property  here  In 
controversy  to  defendant  George  W.  Hamil- 
ton. At  the  time  it  was  agreed  that  this  deed 
should  be  deposited  by  way  of  escrow  with 
the  defendant  Joe  Hamilton,  and  the  de- 
fendant Joe  Hamilton  would  hold  the  same 
in  escrow  until  the  final  determination  of  the 
action  of  Muir  v.  Tuttle.  In  the  event  that 
the  action  of  Muir  v.  Tuttle  was  finally  de- 
cided in  favor  of  plaintiff,  Joe  Hamilton  was 
to  deliver  the  deed  to  the  defendant  George 
W.  Hamilton,  who,  under  these  circumstances, 
would  take  the  same  as  security  for  the  con- 
tingent fees.  But  In  the  event  that  the  ac- 
tion of  Muir  v.  Tuttle  was  finally  determined 
In  favor  of  defendant,  said  Joe  Hamilton 
agreed  to  redeliver  to  plaintiff  the  deed  and 
the  promissory  notes.  The  action  of  Muir 
v.  Tattle  resulted  in  a  final  judgment  for  de- 
fendant The  defendant  George  W.  Hamil- 
ton delivered  his  promissory  note  for  $2,500 
to  plaintiff,  but  the  defendant  Joe  Hamilton 
failed,  neglected,  and  refused  to  surrender 
his  note  for  $3,000  with  the  other  securities 
and  documents.  The  defendant  George  W. 
Hamilton  secured  possession  of  the  deed,  and 
in  violation  of  the  agreements,  caused  it  to  be 
placed  of  record  in  the  office  of  the  recorder 
of  the  county  of  Placer. 

These  findings,  which  as  we  have  said  are 
amply  supported  by  the  evidence,  are  suffi- 
cient to  uphold  the  conclusions  of  law  to  the 
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effect  that  plaintiff  was  the  absolute  owner 
of  the  land,  and  was  not  Indebted  to  the  de- 
fendant Joe  Hamilton  in  the  sum  of  $3,000,  or 
in  any  sum  whatever,  nor  to  George  W.  Ham- 
ilton in  any  sum  whatever;  that  the  con- 
sideration for  which  the  notes  were  given  had 
wholly  failed,  and  that  plaintiff  was  entitled 
to  his  decree  quieting  title  to  the  land  in  the 
complaint  described;  as  a  part  of  the  relief 
under  which  decree,  it  was  ordered  that  the 
deed  of  plaintiff  to  Hamilton  be  declared  void 
and  canceled. 

The  trial  court  stated  that  the  vital  ques- 
tion in  the  case  was  whether  the  agreement 
of  plaintiff  was  to  pay  an  unconditional  or 
contingent  fee.  This,  appellants  say  in  their 
brief,  is  an  illustration  and  a  demonstration 
that  the  court  has  confused  the  true  issue, 
and  that  the  true  Issue  is,  did  the  execution 
and  unconditional  delivery  of  the  promissory 
notes  create  an  obligation  against  the  plain- 
tiff, and  has  that  obligation  been  discharged? 
Under  the  facts  of  this  case,  the  note  still 
being  in  the  hands  of  the  original  payee,  we 
think  the  distinction  that  counsel  makes  is 
rather  of  form  than  of  substance.  There  was 
not  an  unconditional  delivery  of  the  promis- 
sory notes.  However  closely  the  lips  of  the 
plaintiff  might  have  been  sealed  under  the 
law  governing  negotiable  paper,  if  his  notes 
had  passed  into  the  hands  of  an  Innocent  pur- 
chaser for  value  before  maturity,  as  between 
the  original  parties  to  an  instrument  nothing 
is  better  settled  than  that  the  maker  may' 
show  an  original  lack  of  consideration,  or 
subsequent  failure  of  consideration,  which 
latter  was  done  in  this  case.  And  equally  to 
it  well  settled  that  such  lack  or  failure  of 
consideration  may  be  shown  by  parol.  Bill- 
ings v.  Everett  52  Cal.  861 ,'  Braly  v.  Henry, 
71  Cal.  483,  11  Pac  885,  12  Pac.  623,  60  Am. 
Rep.  543 ;  Jefferson  v.  Hewitt  103  Cal.  624, 
37  Pac.  638;  4  Am.  &  Eng.  Eney.  of  Law 
(2d  Ed.)  pp.  186,  196. 

The  deed  which  plaintiff  gave  was,  in  ef- 
fect a  mortgage,  and  was  given  as  security 
for  the  payment  of  the  promissory  notes. 
The  consideration  for  the  notes  having  fail- 
ed totally,  it  was  plaintiff's  right,  as  the 
court  decreed,  that  the  deed  itself  should  be 
canceled  and  annulled. 

The  judgment  and  order  appealed  from  are, 
therefore,  affirmed. 

We  concur:  McFARLAND,  J.;  LORI- 
GAN,  J. 

152  CaL  T16 

STANISLAUS  WATER  CO.  v.  BACHMAN. 

(S.  F.  8,890.) 
(Supreme  Court  of  California.   Jan.  23,  1908.) 

1.  Vendor  and  Purchases— Innocent  Pur- 
chaseb  —  Notice  —  Records  —  Water  Con- 
tract. 

A  contract  by  which  a  water  company 
agrees  to  furnish  through  its  canal  to  the  owner 
of  certain  land  water  to  irrigate  it.  for  a  term 
of  years,  he  to  make  certain  yearly  payments 
therefor,  is  not  to  be  recorded  in  the  book  in 
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which  County  Government  Act,  f  120,  subd.  1 
(St  1897,  p.  484,  c.  277),  provides  that  "deeds, 
grants,  transfers  and  mortgages"  of  real  es- 
tate shall  be  recorded ;  but  the  book  provided 
by  subdivision  12  for  recording  "such  other 
writings  as  are  required  or  permitted  by  law  to 
be  recorded,"  and  in  which  it  has  been  the  cus- 
tom to  record  water  contracts  and  other  agree- 
ments of  like  character,  is  the  proper  book  in 
which  to  record  it,  so  as  to  give  constructive 
notice  thereof. 

2.  Mortgages  —  Foreclosure  —  Rights  of 
Subsequent  Incumbrancers. 

If  a  mortgage  given  by  a  water  company 
on  its  water  system  was  such  as  to  make  it 
paramount  to  the  rights  of  a  landowner  under 
the  contract  thereafter  made  with  him  by  the 
company  to  furnish  through  its  canal  water  to 
irrigate  bis  land  for  a  term  of  years,  he  to 
make  certain  yearly  payments  therefor,  yet,  he 
not  having  been  made  a  party  to  the  foreclosure, 
though  his  contract  was  recorded  prior  to  com- 
mencement of  the  foreclosure  suit,  the  purchas- 
er under  the  foreclosure  holds  the  canal  system 
and  the  waters  thereof  subject  to  the  rights  of 
such  landowner,  at  least  till  those  rights  are 
terminated  by  foreclosure  proceedings  to  which 
he  is  a  party. 

3.  Same— Property  Passing — Subsequently 
Acquired  Water  Rights. 

Though  a  mortgage  of  land  is  made  prior 
to  the  contract  of  the  landowner  with  a  water 
company,  by  which  the  company  agrees  to  fur- 
nish through  its  canal  to  him,  his  heirs  or  as- 
signs, water  to  irrigate  the  land  for  a  term  of 
years,  he  to  make  certain  yearly  payments  there- 
for, the  water  right,  when  acquired,  having  be- 
come an  easement  appurtenant  to  the  land,  pass- 
ed with  it  under  the  foreclosure  of  the  mort- 
gage. 

4.  Waters— Contract  for  Irrigation— Na- 
ture of  Property  Right. 

The  right  conferred  on  a  landowner  by  his 
contract  with  a  water  company  to  have  water 
flow  from  its  canal,  through  a  lateral  ditch, 
to  his  land,  for  its  irrigation,  for  a  term  of 
years,  is  a  servitude  on  the  ditch  and  canal,  and 
an  appurtenance  to  the  land,  and  so  is  real  prop- 
erty. 

5.  Vendor  and  Purchasebt— Innocent  Pur- 
chasers—Contract fob  Sale  of  Water. 

An  agreement  of  a  water  company  with 
the  owner  of  land  to  furnish  through  its  canal 
from  a  certain  river  to  the  landowner,  his 
heirs  or  assigns,  to  irrigate  the  land,  a  flow  of 
water  sufficient  to  irrigate  it  each  year  for  a 
certain  number  of  years,  the  devices  through 
which  the  water  shall  be  drawn  from  the  land 
to  be  constructed  by  the  company  and  the  land- 
owner to  pay  a  certain  amount  yearly  therefor, 
the  contract  to  have  the  force  and  effect  of  a 
covenant  running  to  and  with  the  land  and  the 
canal,  Is  not  a  mere  personal  covenant  of  the 
company,  but,  while  not  a  lien  on  the  canal,  is 
an  agreement  for  sale  of  real  property  of  the 
company,  binding  on  the  successor  in  title  of 
the  company's  plant,  taking  with  notice  of  the 
agreement. 

6.  Waters—Contract  to  Sell  fob  Irriga- 
tion—Definiteness. 

The  agreement  of  a  water  company  to  sell 
water  for  a  certain  price  for  irrigation  of  cer- 
tain land  for  a  term  of  years  is  sufficiently  cer- 
tain, the  water  being  described  as  water  from 
a  certain  river,  to  be  carried  through  the  com- 

Eany's  canal,  and  it  being  shown  that  it  had 
ut  one  canal  leading  from  that  river,  though 
the  lateral  ditch  was  not  described,  except  by 
the  statement  that  the  company  was  to  deliver 
the  water  on  the  land  by  means  of  such  head 
gates,  weirs,  and  devices  as  it  should  construct 
for  that  purpose,  a  ditch  through  which  water 
was  conducted  to  the  land  having  thereafter 
been  constructed  by  the  company,  and  the  con- 
tract in  this  respect  having  thus  been  made 
definite. 


7.  Save— Irrigation  —  Contract   Rights  — 
Constitutional  Provisions. 

Const.  1870,  art.  14,  declaring  the  use  of 
waters  appropriated  for  sale,  rental,  or  distribu- 
tion to  be  a  public  use  subject  to  the  regulation 
of  the  state  as  shall  be  prescribed  by  law,  and 
that  the  right  to  collect  compensation  for  wa- 
ter supplied  to  any  county,  city,  or  town,  or  the 
inhabitants  thereof,  cannot  be  exercised  except 
by  authority  of  and  in  the  manner  prescribed  by 
law,  does  not  prevent  a  landowner  acquiring 
and  attaching  to  his  land  a  right  to  the  perma- 
nent use  of  water ;  and,  in  the  absence  of  ex- 
ercise of  the  power,  delegated  by  statute  to 
county  boards  of  supervisors,  of  control  and  reg- 
ulation of  waters  outside  of  cities,  the  terms  of 
a  contract  for  furnishing  water  for  irrigation, 
for  a  term  of  years,  at  a  fixed  yearly'  rental, 
remain  in  full  force,  and  constitute  the  measure 
of  the  rights  of  the  parties. 

In  Bank.  Appeal  from  Superior  Court, 
San  Francisco  County;  M.  C.  Sloes,  Judge. 

Action  by  the  Stanislaus  Water  Company 
against  S.  Bachman.  Judgment  for  defend- 
ant.  Plaintiff  appeals.  Affirmed. 

J.  W.  Dorsey  and  W.  El  Cashman  (James 
F.  Peek,  of  counsel),  for  appellant.  W.  F. 
Williamson,  amicus  curiae.  Vogelsang  & 
Brown  (Samuel  C.  Wlel,  of  counsel),  for  re- 
spondent 

SHAW,  J.  The  plaintiff  sued  the  defend- 
ant to  recover  $920  alleged  to  be  due  for 
water  sold  and  delivered  by  the  plaintiff  to 
the  defendant  for  the  irrigation  of  400  acres 
of  land,  or  at  the  rate  of  $2.30  per  acre.  The 
defendant  admitted  the  receipt  and  use  of 
the  water  on  the  land,  and  offered  to  allow 
judgment  In  favor  of  plaintiff  for  $600,  or  at 
the  rate  of  $1.50  per  acre.  The  case  depends 
on  the  question  whether  or  not  the  plaintiff 
can  charge  more  than  $1.60  per  acre  per  year 
for  water  for  Irrigation  purposes.  The  court 
below  held  for  the  defendant,  and  gave  judg- 
ment for  plaintiff  for  $600,  without  costs. 
The  claims  of  the  defendant  are  founded 
upon  an  agreement  between  one  Threlfall, 
his  predecessor  in  the  ownership  of  the  400 
acres  of  land,  and  a  corporation  known  as  the 
"Stanislaus  &  San  Joaquin  Water  Company,** 
the  predecessor  of  the  plaintiff  in  the  owner- 
ship of  the  water  and  water  system  in  ques- 
tion. The  said  Stanislaus  &  San  Joaquin 
Water  Company  was  the  owner  of  water 
rights  in  the  Stanislaus  river  and  a  canal, 
whereby  the  water  was  conducted  through 
Stanislaus  county,  and  it  was  engaged  in  the 
business  of  distributing  and  selling  the  water 
to  farmers  for  irrigation  purposes.  Threlfall 
was  the  owner  of  a  large  tract  of  land.  The 
following  is  a  statement  of  the  parts  of  the 
agreement  that  are  material  to  the  case: 
The  company  agreed  to  "furnish  through  Its 
canal  from  the  Stanislaus  river"  to  Threlfall, 
"his  heirs  or  assigns,  during  each  and  every 
year,  for  the  term  hereinafter  mentioned,  for 
the  purpose  of  Irrigating  a  tract  of  four  hun- 
dred and  sixty-one  acres  of  land,  •  •  • 
a  flow  of  water  sufficient  to  fully  irrigate 
said  land  as  often  as  necessary  during  each 
year  of  said  term."  The  land  described  con- 
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slated  of  10  quarter  sections,  comprising 
about  1,600  acres,  and  the  461  acres  was  de- 
scribed as  all  those  portions  of  the  larger 
tract  "lying  north  of  Little  Johns  creek  and 
south  of  Myrtle  creek."  The  water  was  to  be 
used  for  Irrigating  purposes  only  on  said 
land,  and  was  to  be  delivered  by  the  com- 
pany on  the  land  In  such  manner  as  to  make 
it  available  for  use  thereon.  "The  headgates, 
weirs,  and  other  arrangements  or  devices 
through  which  the  water  shall  be  drawn  from 
said  canal"  were  to  be  made  and  placed  in 
position  by  the  company  at  Its  own  expense, 
and  It  was  to  fix  and  control  the  manner  of 
supplying  the  water.  Threlfall  agreed  to  pay 
the  company  "the  sum  of  ten  dollars  per  acre 
for  each  and  every  acre  of  said  land"  to 
which  the  company  agreed  to  furnish  water, 
with  interest  on  such  sum  at  6  per  cent,  per 
annum,  "principal  and  Interest  apportioned 
and  commuted  as  follows:  On  the  first  day 
of  November  after  the  delivery  of  water  un- 
der the  contract  •  •  *  the  sum  of  eighty 
cents  for  each  and  every  acre  of  said  land, 
and  on  the  first  day  of  November  thereafter 
for  the  period  of  twenty  years  thereafter,  a 
like  sum,  making  In  all  twenty  payments  on 
each  and  every  acre  of  said  land  aforesaid, 
which  shall  be  In  full  payment  of  the  amount 
provided  to  be  paid  herein,"  or  Threlfall  had 
the  right  at  any  time  to  "make  a  cash  settle- 
ment in  whole  or  in  part  of  the  amount  un- 
paid, by  paying  the  principal  sum  still  un- 
paid and  the  Interest  accrued"  to  the  time  of 
settlement  Threlfall  also  agreed  to  pay,  in 
addition  to  the  above  sums,  the  sum  of  $1.50 
per  acre  per  year  upon  each  acre  of  the  land, 
"as  a  water  rental  therefor,"  to  be  paid  on 
November  1st  of  each  year  perpetually.  The 
ninth  clause  of  the  agreement  contained  the 
following:  "The  said  parties  agree  to  and 
with  each  other  that  this  contract  shall  have 
the  force  and  effect  of  a  covenant  running  to 
and  with  the  said  land  of  the  party  of  the 
second  part  [Threlfall]  and  the  canal  of  the 
party  of  the  first  part"  (the  company).  The 
contract  was  executed  on  the  18th  day  of 
June,  1896.  The  land  to  be  Irrigated  was 
situated  some  eight  or  ten  miles  from  the 
canal  mentioned  in  the  agreement,  or  from 
the  point  thereon  at  which  the  water  was  to 
be  diverted  therefrom.  Under  a  subsequent 
contract  with  the  company,  Threlfall  con- 
structed for  the  company  a  lateral  ditch  lead- 
ing from  the  point  of  diversion  in  the  canal 
to  his  lands  and  the  company  accepted  this 
work  as  full  payment  of  the  $10  per  acre 
agreed  to  be  paid  by  Threlfall  on  the  400 
acres  of  land  for  which  it  subsequently  sup- 
plied water.  This  arrangement  appears  to 
have  been  understood  as  a  release  of  both 
parties  from  the  operation  of  the  contract 
and  the  obligations  thereof,  with  respect  to 
the  remaining  61  acres  mentioned  In  the 
agreement  The  company  took  possession  of 
the  lateral  ditch,  and  thereafter  used  It  to 
convey  water  from  its  main  canal  to  the 
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lands  of  Threlfall  and  other  lands  In  the 
vicinity.  The  Stanislaus  &  San  Joaquin  Wa- 
ter Company  had  executed  a  mortgage  on 
July  26,  1895,  upon  all  of  Its  property,  in- 
cluding the  said  main  canal,  and  all  lateral 
ditches  and  appurtenances  of  every  character 
connected  therewith.  This  was  prior  to  the 
contract  with  Threlfall,  and  before  the  con- 
struction of  the  lateral  ditch  leading  to  hla 
land.  This  mortgage  was  foreclosed,  and  on 
December  17,  1898,  the  mortgaged  property, 
including  said  lateral  ditch,  was  sold  at  the 
foreclosure  sale  to  J.  Dalzell  Brown,  and  the 
deed  thereunder  was  afterward  executed  to 
the  plaintiff,  as  his  successor.  Neither  Threl- 
fall, nor  Bachman,  the  defendant,  were  par- 
ties to  the  foreclosure  suit  In  1893  and  1894 
Threlfall  executed  certain  mortgages  on  his 
land,  which  were  foreclosed  in  1898,  and 
Bachman  obtained  title  to  said  land  by  deed 
under  the  foreclosure  decree.  Neither  the 
Stanislaus  and  San  Joaquin  Water  Company, 
nor  the  Stanislaus  Water  Company,  were 
parties  to  that  action  of  foreclosure.  Dur- 
ing the  year  1900  Bachman  was  the  owner  of 
the  400  acres  of  land,  and  the  plaintiff  was 
the  owner  of  the  canal  and  water  system.  It 
regularly  supplied  water  to  Bachman  for  the 
Irrigation  of  the  400  acres  of  lan«*  during 
that  year.  The  court  finds  that  the  reason- 
able value  of  the  water  so  supplied,  inde- 
pendent of  the  terms  of  the  contract  was 
$2.30  per  acre,  or  $920  for  the  land  supplied. 
This,  it  may  be  observed,  was  substantially 
the  same  as  the  value  fixed  in  the  contract, 
being  equal  to  the  $1.50  annual  rental  and 
the  80  cents  for  the  annual  payment  agreed 
on.  The  foregoing  are  the  principal  facts  up- 
on which  the  rights  of  the  parties  depend. 

L  The  water  right  agreement  between  the 
Stanislaus  &  San  Joaquin  Water  Company 
and  Threlfall  was  on  June  26,  1896,  recorded 
by  the  recorder  of  Stanislaus  county  in  a 
book  kept  by  him  in  the  recorder's  office,  and 
designated  as  "volume  6  of  Miscellaneous 
Records."  This  Is  one  of  seven  books  of  the 
same  designation  which  are  kept  in  the  said 
office.  Ever  since  the  year  1854  It  has  been 
the  custom  in  said  county  to  record  In  these 
books  so  designated  Instruments  filed  for 
records  of  the  classes  known  as  agreements, 
mining  locations,  bills  of  sale,  water  rights, 
water  contracts,  certified  copies  of  decrees 
confirming  sale,  articles  of  copartnership,  as- 
signments for  benefit  of  creditors,  assign- 
ments of  sheriff's  certificates  of  sale,  bonds 
for  deed  and  agreements  for  sale  of  real  es- 
tate, and  it  does  not  appear  that  in  that 
county  any  instrument  of  either  of  these 
classes  has  ever  been  recorded  elsewhere 
than  in  said  Miscellaneous  Records.  The 
substance  of  the  agreement  has  been,  In  part, 
stated.  There  were  other  clauses  further 
showing  Its  complex  character.  The  fifth 
provided  that  Threlfall  might  use  water  on 
only  one-fourth  of  the  land  the  first  year,  one- 
half  the  second  year,  three-fourths  the  third 
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year,  and  thereafter  on  all  the  land,  paying 
rent  only  on  the  part  used.  By  the  seventh 
clause  Threlfall  granted  to  the  company  a 
permanent  right  of  way  over  any  land  he 
owned  for  the  canal  of  the  company,  and 
Threlfall  was  granted  the  right  to  use  water 
from  such  canal  for  domestic  purposes  and 
to  water  stock,  and  to  plant  trees  by  the 
canal.  The  eighth  provided  that  If,  from 
causes  not  within  its  control,  the  company 
wae  unable  to  furnish  the  water,  it  should 
not  be  liable  for  the  failure,  and  Threlfall 
should  pay  rent  only  for  what  water  he  re- 
ceived. Neither  party  was  to  be  liable  until 
delivery  of  water  began  or  was  tendered.  It 
is  claimed  by  the  plaintiff  that  in  legal  effect 
this  contract  was  a  grant  of  real  property — 
that  Is,  of  a  right  to  demand  and  receive  wa- 
ter for  the  irrigation  of  land — and  that  it 
should  have  been  recorded  in  the  book  of 
deeds,  instead  of  in  the  miscellaneous  rec- 
ords, and  that  under  the  rule  announced  in 
Cady  v.  Purser,  131  Cal.  552,  63  Pac.  844,  82 
Am.  St.  Rep.  391,  the  record  in  the  latter  Im- 
parted no  constructive  notice  of  its  contents 
to  the  plaintiff  as  a  subsequent  purchaser  of 
the  canal  system  and  water  rights  of  the 
Stanislaus  and  San  Joaquin  Water  Company, 
and  that,  as  it  bought  without  actual  notice 
thereof,  it  took  the  canal  system  and  all  the 
water  rights  free  from  the  obligations,  bur- 
dens, easements,  or  servitudes  imposed  by 
that  contract  On  the  other  hand,  plaintiff 
says,  If  it  Is  not  such  a  grant,  then  it  is  a 
mere  personal  agreement  to  sell  and  deliver 
water  from  year  to  year,  binding  only  on  the 
parties,  and  the  plaintiff  is  free  to  demand 
and  receive  for  water  it  may  sell  and  deliver 
its  full  reasonable  value  without  regard  to 
payments  made  by  Threlfall,  under  the  con- 
tract, to  plaintiff's  predecessor. 

Section  120  of  the  county  government  act 
(St  1897,  p.  484,  c.  277),  as  it  stood  at  the 
time  this  agreement  was  recorded,  provided 
that  the  recorder  must  "record  separately,  in 
large  and  well-bound  separate  books,  in  a 
fair  hand:  (1)  Deeds,  grants,  transfers  and 
mortgages  of  real  estate,  releases  of  mort- 
gages, powers  of  attorney  to  convey  real  es- 
tate, and  leases  which  have  been  acknowledg- 
ed and  approved.  (2)  Mortgages  of  personal 
property."  Then  follow  10  additional  des- 
ignated classes  of  instruments,  the  section 
closing  with  class  "12.  Such  other  writings 
as  are  required  or  permitted  by  law  to  be 
recorded."  The  Instrument  In  question  does 
not  come  within  either  of  the  classes  des- 
ignated as  "deeds,  grants  and  transfers  of 
real  estate."  No  lawyer  would  call  it  a  deed 
or  a  grant  No  part  of  it  Is  In  the  form  us- 
ually adopted  for  such  instruments.  With 
respect  to  the  rights  secured  to  Threlfall  un- 
der the  agreement  It  would  not,  In  the  ordi- 
nary use  of  language,  be  called  a  transfer  of 
real  estate.  It  is  an  executory  agreement  to 
sell  and  deliver,  or,  to  use  its  words,  "to  fur- 
nish," water  to  Threlfall  from  year  to  year 


for  the  Irrigation  of  his  land.  Such  an  agree- 
ment confers  a  right  to  receive  water  upon 
the  terms  agreed  on,  and  this  is  no  doubt  a 
right  in  real  property,  as  will  hereinafter  ap- 
pear, but  it  does  not  necessarily  follow  that 
the  instrument  by  which  it  is  conferred  con- 
stitutes a  present  grant  or  transfer.  Any 
agreement  to  sell  or  convey  real  estate  gives 
the  vendee  a  right  which  is  an  interest  in 
real  property,  but  such  instruments  are  not 
grants  or  transfers,  and  no  one  would  expect 
to  find  them  recorded  in  a  book  set  apart  for 
deeds,  grants,  and  transfers.  It  is  a  matter 
of  common  knowledge  that  such  Instruments 
are  usually  recorded  in  a  book  designated  as 
a  "Miscellaneous  Record."  The  evidence 
shows  that  it  has  been  the  custom  in  Stanis- 
laus county,  ever  since  its  organization  in 
1854,  to  record  water  contracts  and  other 
agreements  of  like  character  to  that  in  ques- 
tion here  In  the  books  of  Miscellaneous  Rec- 
ords. We  think  it  has  always  been  the  cus- 
tom throughout  the  state  to  so  record  them. 
It  must  be  admitted  that  a  document  so  com- 
posite in  its  elements  is  better  described  as 
an  instrument  of  miscellaneous  character 
than  as  a  grant  or  transfer  of  real  estate, 
and  that  one  would  naturally  look  for  it  in 
the  Miscellaneous  Records.  We  think  that 
record  was  the  proper  one  in  which  to  record 
It  We  do  not  mean  to  imply  by  this  that 
the  record  of  such  an  instrument  might  not 
be  effective  for  some  purposes,  if  made  in 
some  other  book.  Courts  should  not  be  tech- 
nical in  such  a  matter  where  the  instrument 
in  question  is  so  complex  and  difficult  to 
classify  as  the  one  In  question.  The  rights 
of  parties  under  the  recording  act  should  not 
depend  on  the  ability  to  properly  determine 
the  character  of  such  an  instrument.  The 
mortgage  of  the  water  system  of  the  Stanis- 
laus &  San  Joaquin  Water  Company,  by  fore- 
closure whereof  the  plaintiff  obtained  title 
thereto,  Is  not  set  forth  in  the  record,  and 
hence  we  cannot  determine  whether  or  not  it 
was  contemplated  that  that  company,  as  a 
going  concern,  was  thereby  authorized  to 
make  contracts,  such  as  that  with  Threlfall, 
whereby  it  might  obtain  funds  to  pay  the 
principal  and  Interest  of  the  mortgage,  and 
by  which  the  mortgagee  would  be  bound. 
But,  if  that  mortgage  was  paramount  to 
Threlfall's  rights,  It  could  not  be  enforced 
against  him  without  a  foreclosure  to  which 
he  was  a  party,  if  suit  was  begun,  as  is  eon- 
ceded  here,  after  his  contract  was  recorded. 
He  was  not  made  a  party  thereto,  and  the 
consequence  is  that  the  plaintiff  holds  the 
canal  system  and  the  waters  thereof  subject 
to  the  rights  of  Threlfall  and  his  successors 
in  interest,  at  least  until  those  rights  have 
been  terminated  by  foreclosure  proceedings 
to  which  he,  or  they,  are  parties. 

2.  The  rights  of  Bachman  under  the  agree- 
ment are  the  same  as  those  of  Threlfall.  It 
is  Immaterial  that  the  mortgages  of  Threl- 
fall's land,  under  which  Bachman  acquired 
title,  were  executed  before  Threlfall  obtaln- 
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ed  the  water  right-  The  water  right,  when 
acquired,  became  an  easement  appurtenant 
to  the  land  (Farmer  v.  Uklah  Water  Co.,  66 
Cal.  13)  and  passed  with  It,  upon  the  fore- 
closure sale  In  the  same  manner  as  any  oth- 
er appurtenance  or  fixture  passes  with  the 
title  and  possession  of  land  (Civ.  Code,  §§ 
1084, 1104;  Cave  v.  Crafts,  53  Cal.  140;  Far- 
mer v.  Uklah  Water  Co.,  supra;  Cross  v. 
Kitts,  60  Cal.  221,  10  Pac.  409,  58  Am.  Rep. 
558;  Smith  v.  Corbit,  116  Cal.  591,  48  Pac. 
725).  It  was  an  incident  of  the  land,  and 
would  pass  as  such  by  a  conveyance  of  the 
land,  without  express  mention  and  without 
any  reference  thereto,  such  as  by  the  use  of 
the  word  "appurtenances"  or  otherwise.  A 
conveyance  of  land  upon  a  foreclosure  sale 
must  of  necessity,  at  least  as  between  the 
parties  to  the  mortgage,  carry  with  it  a  water 
right  appurtenant  to  the  land  acquired  and 
used  by  the  mortgagor  for  the  benefit  of  the 
land,  although  obtained  after  the  execution 
of  the  mortgage  and  before  the  sale  on  fore- 
closure. We  are  cited  to  no  authority  for  or 
against  this  proposition,  and  have  not  succeed- 
ed in  finding  any  relating  to  It,  but  from  the  na- 
ture of  the  case  it  must  be  correct.  Fixtures 
subsequently  attached  to  mortgaged  land  pass 
to  the  purchaser  at  foreclosure  sale,  although 
not  mentioned  or  referred  to  in  the  mortgage. 
Merritt  v.  Judd,  14  Cal.  72 ;  2  Jones  on  Mort- 
gages, §  1657;  1  Am.  &  Eng.  Ency.  of  Law, 
255.  The  same  rule  applies  to  Improvements 
made  by  the  mortgagor  on  mortgaged  land. 
1  Jones  on  Mortgages,  §§  147,  681;  Union 
Water  Co.  v.  Murphy's  Flat  Co.,  22  CaL  631 ; 
TIbbetts  v.  Moore,  23  Cal.  215.  We  are  un- 
able to  perceive  any  material  difference  in 
principle,  in  this  respect,  between  fixtures  and 
Improvements  attached  to  or  erected  upon 
land  and  a  water  right  attached  to  land  as 
an  appurtenance,  such  as  that  here  Involved, 
and  we  hold  that  it  is  governed  by  the  same 
rules.  This  principle  probably  applies  also 
to  the  right  of  the  Stanislaus  Water  Company 
to  the  lateral  ditch  built  for  the  Stanislaus  & 
San  Joaquin  Water  Company  from  the  main 
canal  to  Threlfall's  land.  It  was  used  in  con- 
nection with  the  canal  for  its  benefit,  and  it 
was  therefore  an  appurtenance  to  the  canal. 
Although  not  in  existence  at  the  time  the 
canal  and  water  system  was  mortgaged,  it 
became  a  part  of  the  system  as  soon  as  it 
was  constructed.  It  is  not  necessary  to  this 
case  to  determine  whether  or  not  it  passed  to 
the  plaintiff  by  the  foreclosure  sale  under  the 
prior  mortgage.  The  two  interested  parties 
appear  to  have  assumed  that  it  did.  It  was 
included  in  the  foreclosure  sale  and  in  the 
deed  to  the  plaintiff,  and  the  plaintiff  took 
possession  of  it  accordingly  and  used  It  to 
carry  to  the  plaintiff's  land  the  water  for  the 
rental  of  which  It  here  claims  compensation. 
Under  these  circumstances,  it  is  immaterial, 
In  this  action,  how  it  acquired  title  to  the 
lateral. 

3.  We  have  assumed  that  the  right  confer- 
red on  Threlfall  by  the  agreement  with  the 
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canal  company  was  real  property.  This  Is 
controverted  by  plaintiff,  and  its  argument 
is,  for  the  most  part,  founded  on  the  assump- 
tion that  it  was  either  personalty,  or  that 
the  agreement  constituted  nothing  more  than 
a  personal  covenant  of  that  company  which 
does  not  bind  the  plaintiff,  as  Its  successor. 
We  think  neither  of  these  propositions  is 
correct  That  water  in  lta  natural  situation 
upon  the  surface  of  the  earth,  whether  as  a 
flowing  stream,  as  a  lake  or  pond,  or  as 
percolations  in  the  soil,  is  real  property  will 
not  be  disputed.  That  it  may  become  per- 
sonalty by  being  severed  from  the  land  and 
confined  in  portable  receptacles  is  also  evi- 
dent. There  Is  a  remark  In  the  opinion  of 
Field,  J.,  In  Eeyneman  v.  Blake,  19  Cal.  595, 
which  has  apparently  given  rise  to  the  no- 
tion that  when  water  Is  confined  in  artificial 
channels  It  thereupon  becomes  personal  prop- 
erty. The  learned  jurist  there  says:  "Wa- 
ter when  collected  In  reservoirs  or  pipes  and 
thus  separated  from  the  original  source  of 
supply  is  personal  property,  and  Is  as  much 
the  subject  of  sale — an  article  of  commerce — 
as  ordinary  goods  and  merchandise."  The 
law  then  authorized  the  formation  of  cor- 
porations to  engage  in  "any  species  of  trade 
or  commerce."  The  corporation  In  question 
was  organized  to  engage  In  the  business  of 
distributing  and  selling  water  to  the  Inhabit- 
ants of  a  city  for  their  use.  The  question 
under  discussion  was  the  authority  to  organ- 
ize such  a  corporation  under  that  law.  The 
language  quoted  from  the  opinion  is  apt  for 
the  disposition  of  the  question  to  which  it 
was  addressed,  but  it  Is  by  no  means  tanta- 
mount to  a  decision  that  water  becomes  per- 
sonalty as  soon  as  It  is  diverted  from  its  nat- 
ural channel  or  situation.  No  such  question 
was  Involved  In  that  case.  The  earth  Is  com- 
posed of  land  and  water  and  the  water  is 
not  different  in  this  respect  from  other  ma- 
terial substances  composing  a  part  of  the 
earth.  Trees  when  felled  and  cut  into  logs 
and  lumber ;  coal,  Iron,  gold,  and  silver  when 
taken  from  the  mine;  rocks  when  quarried 
from  their  bed;  oil  when  pumped  from  its 
depths ;  clay  when  burned  into  bricks  or  con- 
verted into  cement — all  are  real  property  be- 
fore the  change,  but  upon  severance  forth- 
with become  personalty.  The  business  of 
collecting  water  in  reservoirs,  conducting  it 
in  pipes  to  houses  of  a  city,  and  there  sell- 
ing and  delivering  it  to  the  occupants  of  such 
houses,  Is  a  process  of  severing  the  water 
from  its  connection  with  the  earth  and  chang- 
ing It  into  personal  property.  The  person 
engaged  therein  is  as  much  engaged  In  trade 
and  commerce  as  is  the  miner,  the  oil  pro- 
ducer, the  brickmaker,  of  the  cement  manu- 
facturer who  sells  his  product  But  the 
substances  in  which  these  persons  deal  do  not 
become  personalty  until  the  severance  is 
complete.  The  right  to  the  water  in  the 
pipes  and  the  pipes  themselves,  usually  con- 
stitute an  appurtenance  to  real  property  in 
such  cases,  and,  if  so,  the  water  usually  re- 
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tains  Its  character  as  realty  until  severance 
is  completed  by  its  delivery  from  the  pipes 
to  the  consumer.  The  right  In  water  which 
has  been  diverted  into  ditches  or  other  arti- 
ficial conduits,  for  the  purpose  of  conducting 
it  to  land  for  Irrigation,  has  been  uniformly 
classed  as  real  property  in  this  state.  The 
right  to  water  must  be  treated  in  this  state 
as  it  has  always  been  treated,  as  a  right  run- 
ning with  the  land  and  as  a  corporeal  privi- 
lege bestowed  upon  the  occupier  or  appro- 
priator  of  the  soil;  and  as  such,  has  none 
of  the  characteristics  of  mere  personalty.'* 
Hill  v.  Newman,  5  Cal.  446,  63  Am.  Dec.  140. 
The  right  to  have  water  flow  from  a  river 
Into  a  ditch  is  real  property ;  and  so  also  Is 
the  water  while  flowing  in  the  ditch.  Lower 
K.  R.  W.  D.  Co.  v.  K.  R.  &  P.  C.  Co.,  60  CaL 
410.  A  wrongful  diversion  of  water  flowing 
in  a  ditch  is  an  injury  to  real  property.  Last 
Chance,  etc.,  Co.  v.  Emigrant  D.  Co.,  129 
Cal.  278, 61  Pac.  960.  The  right  to  take  water 
from  a  river  and  conduct  it  to  a  tract  of  land 
is  realty.  South  Tule,  etc.,  Co.  v.  King,  144 
Cal.  464,  77  Pac  1032.  The  right  to  have 
water  flow  through  a  pipe  from  a  reservoir 
to  and  upon  a  tract  of  land  is  an  appurte- 
nance to  the  land.  Standart  v.  Round  Val- 
ley Co.,  77  Cal.  403,  19  Pac.  689.  An  undi- 
vided interest  in  a  ditch  and  in  the  water 
flowing  therein  is  real  property.  Hayes  v. 
Fine,  91  Cal.  398,  27  Pac  772.  A  ditch  for 
carrying  water  is  real  estate.  Smith  v. 
O'Hara,  43  Cal.  376;  Bradley  v.  Harkness, 
26  Cal.  77.  And,  where  one  person  has  water 
flowing  In  a  ditch  and  another  has  the 
right  to  have  a  part  of  such  water  flow  from 
the  ditch  to  his  land  for  its  irrigation,  the 
right  of  the  latter  is  a  servitude  upon  the 
ditch,  and  is  real  property.  Do  iris  v.  Sulli- 
van, 90  Cal.  286,  27  Pac  216.  So,  in  the 
case  at  bar,  the  right  of  Threlfall  and  his 
successor,  Bachman,  under  the  agreement, 
to  have  the  water  flow  from  the  plaintiffs 
canal  through  the  lateral  ditch,  to  the  land, 
for  Its  Irrigation,  is  a  servitude  upon  the 
ditch  and  upon  the  canal,  is  an  appurtenance 
to  the  land,  and  is  real  property. 

4.  We  think  it  is  also  clear  that  the  ef- 
fect of  the  agreement  was  to  confer  upon 
Threlfall  a  right  to  such  portion  of  the  wa- 
ter flowing  from  the  Stanislaus  river  through 
the  canal  of  the  company  as  should  be  re- 
quired for  the  full  irrigation  of  the  land, 
and  to  have  the  canal  and  ditch  used  for  the 
purpose  of  conducting  the  same  to  the  land, 
and  that  it  is  more  than  a  mere  personal 
covenant  on  the  part  of  the  company. 

The  agreement  declares,  in  effect,  that  the 
obligations  thereby  imposed  on  the  company 
shall  have  the  force  and  effect  of  a  covenant 
running  with  Its  canal.  Covenants  running 
with  real  property  bind  the  assigns  of  the 
covenantor  in  the  same  manner  as  If  they 
had  personally  entered  into  them.  Civ.  Code, 
I  1460.  A  Hen  Is  a  charge  Imposed  upon  spe- 
cific property  by  which  it  Is  made  security 
for  the  performance  of  some  act  Civ.  Code, 


I  2872.  If  It  had  been  provided  that  the 
agreement  to  furnish  the  water  should  bind 
the  canal  of  the  company,  there  would  have 
been  created  thereby  a  lien  on  the  canal  for 
the  performance  of  the  act  of  furnishing  the 
water  as  agreed.  Fresno  Canal  Co.  v.  Row- 
ell,  80  Cal.  114,  22  Pac  53,  8  Am.  St  Rep. 
112;  Fresno  Canal  Co.  v.  Dunbar,  80  Cal. 
530,  22  Pac.  275.  By  declaring  that  it  should 
have  the  effect  of  a  covenant  running  with 
the  land  of  one  party  and  with  the  canal  of 
the  other,  the  parties  adopted  the  technical 
definition  of  such  covenants  to  express  their 
intention,  and,  In  effect  declared,  in  the 
words  of  the  Civil  Code,  §  1460,  that  the 
rights  under  the  agreement  should  be  "ap- 
purtenant to  such  estates,  and  pass  with  them, 
so  as  to  bind  the  assigns  of  the  covenantor 
and  to  vest  In  the  assigns  of  the  covenantee 
In  the  same  manner  as  if  they  had  person- 
ally entered  into  them."  This  is  not  a  dec- 
laration that  it  should  bind  the  canal.  Hence 
it  does  not  come  within  the  rule  of  the  cases 
above  cited,  and  it  created  no  Hen  on  the 
canal.  But  the  agreement  Is,  Jn  legal  effect 
an  agreement  to  sell  a  right  or  Interest  In 
real  property.  Water,  flowing  in  a  canal  or 
artificial  conduit  and  delivered  therefrom 
upon  land,  for  the  Irrigation  of  that  land, 
does  not  change  Its  character  from  realty  to 
personalty.  It  remains  real  property  through- 
out the  process,  and  until  It  serves  its  pur- 
pose by  being  absorbed  into  the  land  which 
It  moistens.  Hence,  the  agreement  to  fur- 
nish the  necessary  water  from  the  canal  from 
year  to  year,  during  the  times  specified,  and 
to  deliver  it  upon  the  Threlfall  lands  for  the 
Irrigation  thereof,  for  an  agreed  price,  was 
in  substance  and  effect  an  agreement  for  the 
sale  of  real  property  of  the  canal  company. 
Such  an  agreement  with  all  Its  terms,  is 
binding,  not  only  upon  the  maker,  but  upon 
all  persons  who  subsequently  acquire  the 
maker's  title  to  the  property  agreed  to  be 
sold,  with  notice  of  the  agreement  The 
plaintiff,  as  we  have  seen,  bought  with  no- 
tice, and  it  Is  therefore  as  much  bound  to 
comply  with  this  part  of  the  agreement  ac- 
cording to  its  terms  as  if  it  had  executed 
the  same. 

The  agreement  Is  sufficiently  certain  in  all 
Its  particulars.  The  water  to  be  furnished 
and  sold  was  Identified  by  describing  it  as 
water  from  the  Stanislaus  river  to  be  car- 
ried through  the  canal  of  the  company.  It 
was  shown  by  the  evidence  that  the  company 
had  but  one  canal  leading  from  that  river. 
The  lateral  was  not  described,  except  by  the 
statement  that  the  company  was  to  deliver 
the  water  on  the  land  by  means  of  such  head 
gates,  weirs,  and  devices  as  it  should  con- 
struct for  that  purpose  This  left  the  com- 
pany at  liberty  to  choose  the  location  and  size 
of  the  ditch,  provided  It  was  so  located  and 
was  of  sufficient  size  to  comply  with  the  terms 
of  the  agreement  The  uncertainty  in  this 
respect  did  not  render  the  agreement  invalid. 
It  was  made  certain  when  the  ditch  was  con- 
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structed.  WInslow  v.  Vallejo,  148  Cal.  725, 
84  Pac.  191.  5  L.  R.  A.  (N.  S.)  851,  113  Am. 
St.  Rep.  349.  Thus  the  subject  of  the  agree- 
ment, the  meaus  by  which  it  was  to  be  per- 
formed, and  the  price  to  be  paid,  were  suffi- 
ciently identified  and  described.  As  the  Stan- 
islaus &  San  Joaquin  Water  Company  had 
already  received  part  of  the  agreed  price, 
neither  It  nor  ita  successor,  the  plaintiff,  was 
entitled  to  claim  more  than  the  balance  of 
$1.50  per  acre  for  each  year,  as  provided  in 
the  agreement. 

5.  The  appellant  suggests  that  under  the 
provisions  of  article  14  of  the  Constitution, 
adopted  in  1879,  the  use  of  water  appropriat- 
ed for  sale,  rental,  or  distribution  is  a  public 
use,  the  regulation  and  control  of  which,  in- 
cluding the  right  to  collect  compensation  for 
such  use,  is  vested  in  the  state,  and  that, 
by  reason  of  these  provisions,  the  making 
of  a  contract  whereby  one  citizen  is  given 
the  exclusive  right  to  a  part  of  such  water, 
or  by  which  it  is  set  apart  to  a  particular 
tract  of  land,  at  a  rate  fixed  In  the  agreement, 
would  destroy  the  control  of  the  state  and 
convert  the  public  use  into  private  property. 
If  the  water  right  of  the  Stanislaus  &  San 
Joaquin  Water  Company  was  in  private  own- 
ership and  use  at  the  time  the  Constitution 
of  1879  was  adopted,  we  do  not  see  how  it 
could  become  dedicated  to  public  use  by  the 
adoption  of  the  Constitution,  or  at  all,  except 
by  consent  express  or  implied  of  its  owners. 
The  record  does  not  show  whether  It  was 
acquired  before  or  after  that  date.  But,  if 
ft  is  conceded  that  the  water  right  has  be- 
come subject  to  public  use  In  the  sense  in 
which  that  term  Is  used  in  the  Constitution, 
we  do  not  think  that  any  violation  of  the 
Constitution  appears.  The  constitutional  pro- 
vision was  not  Intended  to  prevent  a  land- 
owner from  acquiring  and  attaching  to  his 
land,  a  right  to  the  permanent  use  of  water 
for  its  irrigation.  If  the  right  to  the  use  of 
water  for  that  purpose  cannot  be  made  per- 
manent, but  is  subject  to  change  or  termina- 
tion at  the  hands  of  the  public  authorities 
under  the  guise  of  regulation  and  control, 
then  6uch  use  would  be  of  little  value.  Wa- 
ter for  irrigation  Is  not  ordinarily  used  for 
annual  crops  for  which  the  place  of  use  can 
be  changed  from  year  to  year,  perhaps  with- 
out serious  Injury,  but  for  trees,  vines,  and 
alfalfa,  which  must  be  given  water  each  year 
for  a  series  of  years  to  be  successfully  grown 
at  all.  To  make  land  valuable  for  such  use, 
it  must  have  the  right  to  a  permanent  and 
continuous  use  of  water.  The  constitutional 
provision  was  not  intended  to  prevent  this. 
The  purpose  was  to  foster  and  encourage  such 
industries,  rather  than  to  hamper  and  ob- 
struct them  by  destructive  limitations  upon 
the  right  of  acquiring  private  property.  Per- 
manent rights  to  the  use  of  water  for  Irriga- 
tion may  still  be  obtained  by  contract,  not- 
withstanding the  provisions  of  the  Consti- 
tution, subject  only  to  the  condition  that  the 
state  may,  if  It  chooses  to  do  eo,  regulate  and 


control  the  use.  This  question  was  fully  con- 
sidered and  decided  In  Fresno  C.  &  I.  Co.  v. 
Park,  129  Cal.  443,  62  Pac.  87,  and  we  refer 
to  that  case  for  a  full  discussion  of  the  sub- 
ject. How  far  the  state  can  go  in  the  regu- 
lation and  control  of  the  use  when  thus  se- 
cured by  private  contract  it  is  not  necessary 
here  to  decide.  The  Legislature  had  delegat- 
ed the  power  or  control  and  regulation  of  wa- 
ters outside  of  cities  to  the  boards  of  super- 
visors of  the  respective  counties.  St  1885. 
p.  95,  c.  115;  St  1897,  p.  49,  c.  54;  St.  1901, 
p.  80,  c.  62.  It  does  not  appear  that  there 
has  been  any  attempt  to  regulate  or  control 
the  use  of  watpr  in  Stanislaus  county,  and 
consequently  the  terms  of  the  contract  re- 
main in  full  force  and  constitute  the  meas- 
ure of  the  rights  of  the  parties.  Fresno  C. 
&  I.  Co.  v.  Park,  supra.  And  under  the 
present  statute  the  contract  rights  prevail  In 
all  cases;  the  boards  of  supervisors  being 
powerless  to  affect  or  Interfere  with  them. 
St.  1897,  p.  49.  C.  54. 

There  are  no  other  questions  demanding 
notice. 

The  judgment  Is  affirmed. 

We  concur:  ANGELLOTTI,  J. ;  LORIGAX, 
J. ;  McFARLAND,  J. ;  HENSHAW,  J. 


152  Cal.  ?0I 
Ex  parte  RAG  SHAW.   (S.  F.  1.416.) 

(Supreme  Court  of  California.   Jan.  23,  1908.) 

1.  Licenses— Failure  to  Obtain— Effect  of 
Ordinance. 

A  city  or  town  ordinance  is  a  "law  of  this 
state."'  within  Pen.  Code,  §  4^55,  prescribing  a 
penalty  for  conducting  business,  etc..  for  which 
ii  license  is  required  by  any  "law  of  this  state,"' 
without  procuring  such  license,  and  one  who  dis- 
obeys such  an  ordinance,  not  only  violates  it, 
but  the  state  law. 

2.  Same— Prosecution— Jurisdiction. 

Jinn.  Corp.  Act,  5  882  (St.  1905,  p.  73.  c 
7G),  gives  the  recorder's  court  in  certain  towns 
concurrent  jurisdiction  with  justices'  courts  of 
actions,  etc.,  arising  within  the  corporate  lim- 
its, and  exclusive  jurisdiction  of  all  prosecutions 
for  violating  ordinances  of  the  towns.  Pen. 
Code,  §  4."i5.  makes  it  a  misdemeanor  to  con- 
duct any  business,  etc.,  without  a  license  re- 
quired by  law.  Section  19  provides  that  where 
no  different  punishment  is  prescribed  the  pen- 
alty for  a  misdemeanor  shall  be  within  certain 
limits.  Section  1425  gives  justices  of  the  peace 
jurisdiction  of  misdemeanors  where  the  punish- 
ment is  within  that  prescribed  by  section  19. 
Held,  that  a  justice  of  the  peace  has  jurisdic- 
tion of  a  prosecution  for  violating  Pen.  Code,  § 
435.  by  conducting  business  without  a  license  in 
violation  of  a  town  ordinance,  it  being  one  of 
the  cases  in  which  such  section  882  gives  ex- 
clusive jurisdiction  to  the  recorder's  and  the 
justices'  courts;  the  clauseof  such  section  con- 
ferring exclusive  jurisdiction  upon  recorders' 
courts  not  being  intended  to  deprive  the  justices' 
court  of  jurisdiction  of  any  offense  under  the 
general  state  law. 

3.  Criminal  Law— Judgment— SuFFiciENcr. 

A  judgment  is  not  void  for  failure  to  suffi- 
ciently show  the  offense  of  which  one  was  con- 
victed, where  the  record  includes  a  complaint 
specifically  charging  an  offense  under  Pen.  Code. 
8  435,  making  it  a  misdemeanor  to  conduct 
business  without  a  license  required  by  law, 


Digitized  by  Google 


EX  PARTE  BAGSHAW.. 


865 


and  the  judgment  refers  to  such  complaint  and 
imposes  a  penalty  properly  imposed  upon  a  con- 
viction of  such  offense. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  §  2538.] 

In  Bank.  Application  by  Thomas  H.  Bag- 
b haw  for  a  writ  of  habeas  corpus  directed  to 
W.  P.  Taylor,  sheriff.  Writ  discharged,  and 
petitioner  remanded. 

O.  F.  Meldon,  for  petitioner.  Thomas  P. 
Boyd,  for  respondent 

ANGELLOTTI,  J.  Petitioner  seeks  to  be 
discharged  from  the  custody  of  the  sheriff 
of  the  county  of  Marin,  by  whom  he  is  held 
under  a  commitment  issued  by  the  justice's 
court  of  Sausalito  township  of  said  county, 
based  upon  a  judgment  given  in  said  court 
Upon  a  conviction  therein  of  the  crime  of 
carrying  on  the  business  of  selling  liquor  in 
the  town  of  Mill  Valley,  a  municipal  corpora- 
tion of  the  sixth  class  in  said  county,  without 
taking  out  or  procuring  the  license  prescribed 
therefor  by  an  ordinance  of  said  town. 

The  principal  contention  of  petitioner  is 
that  said  justice's  court  was  without  juris- 
diction to  entertain  or  try  said  case.  The 
municipal  corporation  act  provides  that  in 
municipal  corporations  of  the  sixth  class 
there  shall  be  a  recorder's  court,  which  shall 
have  concurrent  jurisdiction  with  the  jus- 
tice's court  of  all  actions  and  proceedings, 
civil  and  criminal,  arising  within  the  corpo- 
rate limits  of  the  city  or  town,  and  "exclusive 
Jurisdiction  of  all  actions  for  the  recovery 
of  an}-,  fine,  penalty,  or  forfeiture  prescribed 
for  the  breach  of  any  ordinance  of  such  city 
or  town,  of  all  actions  founded  upon  any 
obligation  created  by  any  ordinance,  and  of 
all  prosecutions  for  any  violation  of  any 
ordinance."  Section  882  (St.  1905,  p.  73.  c. 
74.)  (The  italics  are  ours.)  The  claim  is  that 
this  provision  confers  exclusive  jurisdiction 
upon  the  recorder's  court  of  a  prosecution 
lor  the  carrying  on  of  a  business  within  the 
limits  of  a  town,  without  taking  out  the  li- 
cense prescribed  therefor  by  an  ordinance  of 
the  town.  Section  435  of  the  Penal  Code, 
however,  provides :  "Every  person  who  com- 
mences or  carries  on  any  business,  trade,  pro- 
fession, or  calling,  for  the  transaction  or 
carrying  on  of  which  a  license  is  required  by 
any  law  of  this  state,  without  taking  out  or 
procuring  the  license  prescribed  by  such  law, 
is  guilty  of  a  misdemeanor."  It  has  been 
expressly  held  by  this  court  that  a  county 
or  city  and  county  ordinance  is  a  "law  of  this 
state"  within  the  meaning  of  this  section. 
In  re  Lawrence,  69  CaL  608,  611,  11  Pac.  217 ; 
Ex  parte  Christensen,  85  Cal.  208.  210,  24 
Pac.  747:  Ex  parte  Mansfield,  106  Cal.  400, 
39  Pac.  775;  Ex  parte  Stephen,  114  Cal.  278, 
46  Pac.  86.  There  is  no  distinction  material 
here  between  a  county  ordinance  and  a  city 
or  town  ordinance.  The  latter  Is  as  much  a 
"law  of  this  state"  within  the  meaning  of 
such  section  as  is  a  county  or  city  and  county 
ordinance,  and  it  has  so  been  held  by  the  Dla- 
93P.-55 


trlct  Court  of  Appeal  for  the  First  district 
Ex  parte  Sweetman,  4  Cal.  App.  601,  90  Pac. 
1069.  It  appears  to  us  to  necessarily  follow 
that  the  prosecution  here  must  be  held  to  be 
not  for  a  violation  of  the  ordinance  of  the 
town  of  Mill  Valley,  but  for  the  commission 
of  a  crime  created  by  a  general  law  of  the 
state — section  435  of  the  Penal  Code.  It  Is 
true  that  it  Is  one  of  the  essentials  of  such 
a  crime  that  there  should  be  an  ordinance 
of  the  town  prescribing  a  license,  but  this 
does  not  affect  the  question.  The  Legislature 
of  the  state  has  seen  fit  to  make  it  a  crime 
under  the  state  law  for  any  one  to  carry  on 
a  business  for  which  a  license  is  required  by 
any  law  or  ordinance,  without  procuring  such 
license,  and  one  who  does  so,  not  only  dis- 
obeys the  ordinance,  but  also  violates  the 
state  law,  and  is  guilty,  of  a  crime  by  reason 
of  the  express  provision  of  such  law.  The 
misdemeanor  created  by  section  435  of  the 
Penal  Code  is  precisely  like  any  other  mis- 
demeanor created  by  the  Penal  Code,  and 
punishable  as  it  is  by  imprisonment  in  a 
county  jail  not  exceeding  six  months  or  by 
fine  not  exceedng  $500,  or  by  both  such  fine 
and  imprisonment  (section  19,  Pen.  Code), 
is  within  the  jurisdiction  of  any  Justice's 
court  of  the  county  in  which  it  is  committed. 
Section  1425,  Pen.  Code.  It  is  one  of  the 
cases  in  which,  by  section  882  of  of  the  mu- 
nicipal corporation  act  the  recorder's  court 
of  the  city  or  town  in  which  the  offense  is 
committed  is  given  jurisdiction  "concurrent 
with  the  Justice's  courts."  It  was  not  intend- 
ed by  that  portion  of  section  882  which  con- 
fers exclusive  jurisdiction  upon  the  recorder's 
court  in  certain  classes  of  cases  to  deprive 
the  justice's  court  of  jurisdiction  of  any  of- 
fense under  the  general  state  law.  As  to  all 
such  cases,  the  jurisdiction  in  the  recorder's 
court  is  simply  one  concurrent  with  the  jus- 
tice's courts.  The  prosecutions  for  violations 
of  ordinances  declared  to  be  within  the  ex- 
clusive Jurisdiction  of  such  recorder's  court 
are  prosecutions  for  acts  which  are  crimes 
solely  by  reason  of  the  fact  that  they  are 
made  crimes  by  ordinance,  supplemented  by 
the  provisions  of  the  municipal  corporation 
act.  That  act  makes  the  violation  of  any 
ordinance  of  the  city  or  town  a  misdemeanor 
(section  867,  Municipal  Corporation  Act  St. 
1888,  p.  272,  c.  49),  and  if  it  were  not  for 
section  435  of  the  Penal  Code,  it  may  be  that 
a  prosecution  for  doing  business  without  pro- 
curing the  license  required  by  the  town  ordi- 
nance would  be  within  the  exclusive  juris- 
diction of  the  recorder's  court.  But  such 
act  being  also  a  crime  under  the  general 
state  law,  a  prosecution  therefor  will  lie  In 
the  state  courts. 

The  judgment  Is  not  void  for  failure  to 
sufficiently  show  the  offense  of  which  peti- 
tioner was  convicted.  The  record  before  us, 
which  includes  the  complaint  specifically 
charging  an  offense  under  section  435  of  the 
Penal  Code,  and  to  which  complaint  the 
Judgment   in   terms   referred,  sufficiently 
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shows  the  Judgment  to  have  been  baaed  upon 
a,  conviction  of  the  offense  so  charged,  and  the 
penalty  imposed  was  expressed  In  certain 
and  definite  terms,  and  was  one  within  the 
power  of  the  court  to  impose  upon  a  convic- 
tion of  such  offense. 

The  writ  must  be  discharged,  and  the  pe- 
titioner remanded  to  the  custody  of  the  sher- 
iff of  Marin  county,  and  it  la  so  ordered. 

We  concur:  SHAW,  X;  McFARLAND,  J.; 
LORIGAN,  J.;  HEN  SHAW,  J.;  SLOSS,  J. 


(162  Cal.  697) 

MERCED  BANK  v.  PRICE  et  aL  (8.  F. 
4,798.) 

(Supreme  Court  of  California.  Jan.  28,  1908.) 

L  Appeal  —  Pbooeedings  Not  m  Recoup  — 
Amendment  of  Recokd— Amendment  Aft- 
er CERTIPI  CATION. 

On  an  appeal  from  an  order  denying  a  new 
trial,  where  the  bill  of  exceptions  on  the  motion 
was  certified  and  filed  before  the  motion  was 
made,  it  may  not  be  amended  by  inserting;  there- 
in specifications  of  error  authenticated  by  the 
trial  judge  as  having  been  settled  and  allowed 
as  a  part  of  the  engrossed  bill  of  exceptions  and 
believed  by  him  to  have  been  included  therein, 
but  inadvertently  omitted  therefrom,  since  the 
appeal  from  the  order  denying  a  new  trial  must 
be  heard  upon  the  same  record  upon  which  the 
motion  for  a  new  trial  was  heard  and  deter- 
mined. 

2.  Same— Time  or  Amendment. 

Under  Code  Civ.  Proc.  f  478,  allowing 
amendments  to  pleadings  and  proceedings  on 
the  ground  of  mistake,  inadvertence,  etc.,  if 
made  within  a  reasonable  time,  but  In  no  case 
exceeding  six  months  after  the  judgment  or  pro- 
ceeding is  taken,  a  bill  of  exceptions  on  motion 
for  new  trial  may  not  be  amended  more  than  six 
months  after  it  was  certified  and  filed  by  insert- 
ing therein  specifications  of  error  authenticated 
by  tile  trial  lodge  as  having  been  settled  and 
allowed,  but  inadvertently  omitted  from  the  en- 
grossed bill,  and  the  order  of  the  trial  court  al- 
lowing such  amendment  Is  void. 

In  Bank.  Action  by  the  Merced  Bank,  a 
corporation,  against  James  D.  Price  and  oth- 
ers. On  a  motion  by  defendants  for  an  order 
to  amend  the  record.  Motion  denied. 

Q.  Q.  Ooucher,  W.  H  Larew,  and  J.  8.  La- 
rew,  for  appellants.  J.  W.  Knox,  for  respond- 
ent. 

PER  CURIAM.  This  Is  a  motion  for  an  or- 
der permitting  appellants  to  file,  aa  a  part  of 
the  transcript  and  record  on  appeal  herein, 
certain  specifications  of  the  particulars  in 
which  it  la  claimed  that  the  findings  of  the 
trial  court  are  not  sustained  by  the  evidence, 
and  certain  specifications  of  errors  of  law, 
which  were  not  Included  In  the  engrossed  bill 
of  exceptions  aa  certified  by  the  trial  Judge. 
It  la  made  to  appear  by  an  order  of  the  trial 
Judge,  based  on  the  motion  of  appellants,  that 
such  specifications  were  in  fact  allowed  and 
settled  by  the  Judge  as  a  part  of  the  bill  of 
exceptions,  and  were  intended  and  believed  by 
him  to  be  Included  In  and  to  constitute  a  part 
of  the  engrossed  bill  signed  and  certified  by 


him,  but  that  they  were  by  accident  and  Inad- 
vertence omitted  from  such  engrossed  MIL 
The  appeal  before  us  is  one  from  an  order  de- 
nying appellants'  motion  for  a  new  trlaL  The 
bill  of  exceptions  was  ordered  settled  on  Sep- 
tember 21,  1906,  and  the  engrossed  bill  of  ex- 
ceptions was  signed  and  certified  by  the  judge 
on  November  8,  1906,  and  filed  aa  a  record  of 
the  court  The  order  denying  the  motion  for 
a  new  trial  was  made  on  January  4,  1907,  and 
the  appeal  from  such  order  to  this  court  was 
perfected  on  March  1,  1907.  No  proceeding 
was  instituted  In  the  superior  court  for  the 
correction  or  amendment  of  said  engrossed  bin 
by  inserting  said  specifications  until  more  than 
six  months  had  elapsed  from  the  date  of  cer- 
tification thereof  by  the  judge.  On  May  14, 
1907,  eleven  days  after  the  expiration  of  each 
six  months,  appellants  gave  notice  of  a  motion, 
to  be  made  May  27, 1907,  for  an  order  authen- 
ticating said  specifications  as  the  specifications 
allowed  and  settled  by  the  court  as  a  part  of 
the  bill  of  exceptions  on  the  21st  day  of  Sep- 
tember, 1906,  and  aa  Intended  and  believed  by 
the  court  to  be  included  In  and  to  constitute 
a  part  of  the  engrossed  bill  signed  on  Novem- 
ber 8,  1906,  and  the  court,  after  hearing  said 
motion,  made  the  order  asked  on  June  10, 
1907.  A  certified  copy  of  such  order,  attach- 
ed to  a  certified  copy  of  such  specifications, 
has  been  produced  in  this  court 

1.  In  our  judgment  at  least  two  of  the  ob- 
jections made  to  the  granting  of  the  motion 
are  good.  The  proceeding  instituted  by  the 
motion  for  authentication,  etc,  in  the  trial 
court  waa  one  for  the  amendment  of  die  rec- 
ord of  that  court  upon  which  the  motion  for 
a  new  trial  had  been  heard  and  determined. 
It  la  immaterial  in  this  connection  that  the 
proposed  amendments  merely  Included  matters 
that  had  in  fact  been  allowed  by  the  judge, 
and  thus  ordered  included  In  the  bill  to  be  sub- 
sequently signed  by  him.  Whether  or  not  a 
bill  of  exceptions  has  been  correctly  engross- 
ed so  as  to  embody  all  that  the  judge  at  the 
time  of  actual  settlement  ordered  incorporat- 
ed in  it  is  a  matter  to  be  determined  by  the 
Judge  at  the  time  the  engrossed  bill  is  present- 
ed for  certification  (Ryer  v.  Bio  Land,  etc, 
Co.,  147  Cal.  486,  82  Pac  62),  and  his  certifi- 
cation of  the  same  is  a  determination  that  it 
la  so  correctly  engrossed.  The  bill  when  cer- 
tified by  the  Judge  Is  filed  with  the  clerk  (sec- 
tion 660,  Code  Civ.  Proc),  and  as  so  certified 
becomes  the  record  of  the  court,  and  the  only 
record  in  the  matter.  The  motion  for  a  new 
trial,  so  far  as  it  Is  based  on  a  bill  of  excep- 
tions at  all,  la  baaed  and  must  be  heard  and 
determined  on  the  bill  of  exceptions  aa  so  cer- 
tified and  filed,  or  aa  previously  corrected  un- 
der section  478  of  the  Code  of  Civil  Procedure. 
It  la  settled  that  an  appeal  from  an  order  de- 
nying a  new  trial  deprives  the  superior  court 
of  Jurisdiction  to  set  aside  such  order;  that 
while  that  order  Is  In  force,  the  record  upon 
which  it  la  based  cannot  be  changed;  and  that 
this  court  must  review  the  order  upon  the 
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same  record  upon  which  It  was  made.  See 
Baker  v.  Borello,  131  Gal.  617,  68  Pac.  914. 
A  different  role  applies  where  the  bill  of  ex- 
ceptions Is  to  be  used  on  an  appeal  from  a  de- 
cision made  before  the  bill  of  exceptions  was 
settled ;  the  effect  of  an  amendment  in  such  a 
case  being  simply  to  enable  this  court  to  re- 
view the  decision  of  the  lower  court  in  view 
of  all  the  facts  which  that  court  had  before  It 
when  it  made  its  decision.  This  is  shown  by 
In  re  Lamb,  95  CaL  406,  80  Pac.  568,  an  ap- 
peal from  an  order  setting  apart  a  homestead, 
where,  after  appeal  taken,  the  judge  of  the  su- 
perior court  allowed  the  bill  settled  after  the 
making  of  the  order,  to  be  amended  by  the  In- 
sertion of  specifications  of  insufficiency  of  ev- 
idence. It  is  possible  that  in  the  case  at  bar, 
if  it  could  be  made  to  appear  that  the  motion 
for  a  new  trial  was  heard  and  determined  up- 
on the  theory  that  said  specifications  were  In 
fact  a  part  of  the  certified  bill,  a  different  rule 
might  obtain.  It  is,  however,  unnecessary  to 
determine  this  question  for  two  reasons:  First, 
the  record  does  not  so  show ;  and,  second,  the 
motion  here  made  must  also  be  denied  upon 
a  second  ground,  which  we  will  now  proceed 
to  discuss. 

2.  It  has  already  been  noted  that  no  appli- 
cation for  any  amendment  was  made  within 
six  months  after  the  certification  of  the  en- 
grossed bill  by  the  judge.  As  we  have  seen, 
the  certification  was  an  adjudication  by  the 
judge  that  all  the  matters  ordered  Incorporat- 
ed In  the  bill  had  been  set  forth  therein,  and 
that  the  bill  so  certified  constituted  the  bill  of 
exceptions  as  ordered  settled  by  him.  It  con- 
stituted a  "proceeding"  taken  against  appel- 
lants within  the  meaning  of  section  473  of  the 
Code  of  Civil  Procedure,  through  the  mistake, 
inadvertence,  and  excusable  neglect  of  appel- 
lants. It  Is  settled  that,  under  the  procedure 
In  this  state,  the  power  of  the  court  to  amend 
its  record  in  matters  of  this  character,  and 
thus  to  relieve  a  party  from  the  effect  of  a 
mistake,  etc.,  therein,  is  derived  from  and  lim- 
ited by  the  terms  of  section  473  of  the  Code 
of  Civil  Procedure,  allowing  amendments  to 
pleadings  or  proceedings  on  the  ground  of  mis- 
take. Inadvertence,  surprise,  or  excusable  neg- 
lect See  Fountain  Water  Co.  v.  Superior 
Court,  139  Cal.  648,  73  Pac.  590,  and  cases 
there  cited.  It  was  held  in  the  case  just  cit- 
ed that,  when  a  statement  on  motion  for  new 
trial  is  settled  and  filed,  It  becomes  a  record 
of  the  court,  and  is  only  subject  to  the  action 
of  that  tribunal  within  the  time  limited  by  sec- 
tion 473  of  the  Code  of  Civil  Procedure,  and 
that  section  authorizing  relief  to  be  granted  a 
party  only  when  application  is  made  therefor 
within  six  months  from  the  time  the  judg- 
ment, order,  or  proceeding  against  him  Is  tak- 
en, an  application  for  amendment  made  more 
than  six  months  from  the  date  of  certification 
Is  too  late,  and  a  court  is  without  power  to 
grant  the  relief.  This  conclusion  was  in  line 
with  several  prior  decisions  of  this  court,  and 
we  find  nothing  in  conflict  therewith.  The 
well-settled  rule  that  a  court  has  the  power 


to  correct  its  records  at  any  time,  so  as  to 
make  them  truly  show  a  judgment  or  order 
actually  made,  where  such  judgment  or  order 
has  been  Incorrectly  entered  or  recorded  by 
reason  of  mistake  of  a  ministerial  officer  mak- 
ing the  entry,  such  as  the  clerk  of  the  court, 
has  no  application  here.  It  follows  from  what 
we  have  said  that  the  order  of  the  superior 
court  allowing  the  amendment  Is  void,  and 
that  the  specifications  sought  to  be  filed  can- 
not be  considered  as  a  part  of  the  bill  of  ex- 
ceptions on  this  appeal. 

The  motion  must  be  denied;  and  It  is  so 
ordered. 
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FERGUSON  et  al.  v.  BASIN  CONSOL. 
MINES.   (Sac  1,461.) 

(Supreme  Court  of  California.  Jan.  23,  1908. 
Rehearing  Denied  Feb.  20,  1908.) 

1.  Evidence  —  Statements  of  Agent  — Au- 
thority. 

Statements  and  admissions  by  the  superin- 
tendent of  defendant's  mine,  supporting  plain- 
tiff's contention  as  to  the  location  of  a  boundary 
line  in  controversy,  were  inadmissible  to  bind 
defendant,  in  the  absence  of  proof  that  the  su- 
perintendent was  authorized  to  make  them  apart 
from  the  fact  that  he  was  in  charge  of  defend- 
ant's property,  and  this,  though  the  witness  as- 
serted an  interest  in  the  adjoining  mine  claimed 
by  plaintiff. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §§  893-907.] 

2.  Same  —  Admissions  Against  Interest  — 
Predecessor  in  Title. 

Under  Code  Civ.  Proc.  §  1849,  providing 
that,  where  one  derives  title  to  real  property 
from  another,  the  declaration,  act.  or  omission 
of  the  latter  while  holding  the  title  in  relation 
to  the  property  is  evidence  against  the  former, 
declarations  made  by  a  grantor  after  having 
parted  with  his  title  are  inadmissible  against 
the  grantee. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §§  840-851,  1126.] 

3.  Appeal— Review— Prejudicial  Error. 

The  erroneous  admission  of  declarations  of 
defendant's  agent  not  within  the  scope  of  his 
authority  directly  supporting  plaintiff's  conten- 
tion was  prejudicial  to  defendant  and  ground  for 
reversal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  4153-4186.] 

4.  Evidence  —  Records  —  Justice  of  the 
Peace— Docket  Entries. 

Since,  under  Code  Civ.  Proc.  §  911,  speci- 
fying the  matters  required  to  be  entered  in  a 
justice  docket,  the  justice  is  not  required  to  en- 
ter the  fact  of  the  service  of  the  summons,  a 
docket  entry  showing  the  mode  of  service  was 
not  prima  facie  evidence  of  the  facts  stated,  un- 
der section  912,  declaring  that  the  entries  re- 
quired to  be  made  in  a  justice's  docket  are 
prima  facie  evidence  of  the  facts  stated  therein. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  §  462.] 

5.  Justices  of  the  Peace  —  Jurisdiction  — 
Presumption— Burden  of  Proof. 

Since  the  law  presumes  nothing  in  favor 
of  a  justice's  jurisdiction,  the  burden  is  on  the 
party  claiming  under  a  justice's  judgment  to 
show  affirmatively  that  the  justice  had  jurisdic- 
tion. 

[Ed.  Note— For  cases  in  point,  see  Cent  Dig. 
vol.  31,  Justices  of  the  Peace,  fi  216.] 
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6.  Sams— Evidence. 

In  order  to  show  that  a  justice  had  juris- 
diction to  render  the  judgment  relied  on,  it  is 
necessary  to  show  that  the  summons  had  been 
issued  and  served  as  required  by  law. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  81,  Justices  of  the  Peace,  §  216.] 

7.  Same— Process— Service  Outside  Countt 
— Certificate  of  County  Clerk. 

Where  a  justice's  judgment  was  based  on  a 
summons  served  outside  the  county,  the  burden 
was  on  a  party  claiming  under  such  judgment 
to  prove  that  there  was  attached  to  the  sum- 
mons a  certificate  of  the  county  clerk  that  the 
person  issuing  the  summons  was  at  that  date 
an  acting  justice  of  the  peace,  as  required  by 
Code  Civ.  Proc.  §  849. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  31,  Justices  of  the  Peace,  §  216.] 

Department  1.  Appeal  from  Superior 
Court,  Flacer  County;  J.  E.  Prewett,  Judge. 

Action  by  Thomas  Ferguson  and  others 
against  the  Basin  Consolidated  Mines.  From 
a  judgment  for  plaintiffs,  and  from  an  order 
denying  defendant's  motion  for  a  new  trial, 
it  appeals.  Reversed. 

Myrick  &  Deering  and  F.  P.  Tuttle  (Henry 
G.  Tardy  and  T.  W.  Hubbard,  of  counsel), 
for  appellant  L.  L.  Chamberlain  and  John 
M.  Fulweiler,  for  respondents. 

SLOSS,  J.  The  plaintiffs,  claiming  to  be 
the  owners  and  entitled  to  the  possession  of 
an  undivided  three-fourths  of  a  placer  mining 
claim  In  Placer  county,  brought  this  action 
to  recover  damages  from  the  defendant, 
which,  it  is  alleged,  unlawfully  entered  upon 
plaintiffs'  ground,  and  took  therefrom  gold- 
bearing  earth  and  gravel  of  the  value  of 
$5,000.  The  complaint  asks  judgment  for  $3,- 
750,  three-fourths  of  the  value  of  the  earth 
and  gravel  so  taken.  The  cause  was  tried 
without  a  jury,  and  the  court,  finding  in  fa- 
vor of  the  plaintiffs'  ownership  as  alleged, 
and  that  the  defendant  had  entered  and  tak- 
en away  earth  and  gravel  of  the  value  of 
$3,573.83,  gave  plaintiffs  judgment  for  $2,- 
679.77.  The  defendant  appeals  from  the  judg- 
ment and  from  an  order  denying  Its  motion 
for  a  new  trial. 

1.  The  property  claimed  by  plaintiffs  is 
known  as  the  "Harkness  claim."  The  de- 
fendant was  in  possession  of  ground  lying  to 
the  north  of  the  Harkness  claim.  Certain 
ground  had  been  worked  by  the  defendant, 
and  the  dispute  between  the  parties  was 
whether  this  ground  lay  north  or  south  of 
the  northerly  boundary  line  of  the  Hark- 
ness claim.  The  contention  of  the  plaintiffs 
was  that  their  northerly  boundary  line  ran 
north  of  the  ground  worked  by  the  defendant, 
and  that  this  ground  was  therefore  Included 
within  their  claim.  The  plaintiffs,  after 
showing  that  one  Whitney  was  superintend- 
ent of  defendant's  mine,  were  allowed  to 
show,  over  proper  objection  by  the  defendant, 
that  Whitney  had  made  statements  and  ad- 
missions tending  to  support  plaintiffs'  conten- 
tion as  to  the  location  of  the  boundary  line. 
This  was  error.   There  was  no  showing  of 


the  extent  of  Whitney's  authority  beyond  the 
fact  that  he  was  In  charge  of  the  defendant's 
property.  An  agent  cannot  bind  his  principal 
by  declarations  against  the  principal's  inter- 
est, unless  the  making  of  such  declarations 
is  within  the  scope  of  the  agent's  authority. 
As  superintendent  in  charge  of  a  mine,  Whit- 
ney had  no  authority  to  make  any  statements 
regarding  the  extent  of  the  ground  claimed  or 
owned  by  his  principal,  and  any  such  state- 
ments, if  made  by  him,  were  not  binding  up- 
on the  appellant  Walrath  v.  Champion  Min- 
ing Co.,  171  U.  S.  298,  18  Sup.  Ct  909,  43  L. 
Ed.  170;  Hartford  Iron  M.  Co.  v.  Cambria  M. 
Co.,  80  Mich.  491,  45  N.  W.  851.  See  O'Hara 
v.  O'Brien,  107  Cal.  809,  40  Pac  423.  The 
question  Is  not  affected  by  the  fact  that  Whit- 
ney asserted  an  Interest  in  the  Harkness 
mine,  which  was  claimed  not  by  his  employer 
but  by  the  plaintiffs.  Such  interest  was,  in 
relation  to  the  present  controversy,  adverse 
to  defendant  and  certainly  could  not  author- 
ize Whitney  to  bind  his  employer  by  declara- 
tions in  his  own  favor  and  against  the  inter- 
est of  the  appellant  Nor  are  the  statements 
of  Whitney  rendered  admissible  by  reason  of 
evidence  that  the  defendant  had  acquired  its 
title  by  conveyance  from  him.  To  be  admis- 
sible against  his  grantee,  the  declarations  of 
a  predecessor  in  interest  must  have  been 
made  by  him  while  holding  the  title  (Code 
Civ.  Proc.  |  1849),  and  here  the  declarations 
of  Whitney  appear  to  have  been  made  after 
his  conveyance.  Since  these  declarations 
went  to  support  the  contention  of  the  re- 
spondent upon  the  very  point  In  controversy — 
1.  e.,  whether  the  ground  worked  by  the  ap- 
pellant was  located  within  its  claim  or  within 
that  of  the  respondents — it  is  clear  that  the 
admission  of  this  testimony  was  prejudicial 
to  the  appellant  and  that  the  error  so  com- 
mitted necessitates  a  new  trial 

2.  In  view  of  the  necessity  for  another 
trial,  a  point  discussed  by  counsel  may  be 
briefly  referred  to.  The  plaintiffs  offered  evi- 
dence tending  to  show  that  In  1894  the  title 
to  the  Harkness  claim  was  in  Harkness  Gold 
Mining  Company,  a  corporation.  To  deraign 
their  title,  the  plaintiffs  relied  upon  an  ex- 
ecution sale  following  a  judgment  In  the  Jus- 
tice court  of  township  No.  6  of  Placer  coun- 
ty against  Harkness  Gold  Mining  Company. 
The  sale  was  to  Spencer  and  Selller,  who 
conveyed  to  one  Cuslck,  under  whom  the 
plaintiffs  claim.  It  Is  urged  by  appellant  that 
the  court  erred  in  admitting  in  evidence  the 
certificate  of  sale  and  the  deed  issued  by  the 
constable  to  Spencer  and  Selller  pursuant  to 
the  execution  sale,  for  the  reason  that  the 
plaintiffs  had  failed  to  show  that  the  justice 
court  had  acquired  jurisdiction  to  render  the 
judgment  upon  "which  the  execution  was  bas- 
ed. It  appears  that  all  of  the  original  papers 
in  that  action  had  been  lost  or  destroyed. 
Plaintiffs  offered  In  evidence  the  entries  in 
the  justice's  docket,  which  were,  as  the  court 
stated,  "admitted  only  for  the  purpose  of 
showing  those  matters  that  may  lawfully  be 
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entered  in  the  Justice's  docket."  The  entry 
with  reference  to  return  of  summons  reads  as 
follows:  "1884,  June  15.  Summons  returned 
as  served  in  San  Francisco,  California,  on  the 
seventh  day  of  June,  1894,  by  J.  J.  McDade, 
Sheriff  of  San  Francisco  Co.,  California,  by 
J.  J.  Tlernan,  Deputy  Sheriff,  on  W.  S.  Chap- 
man,  President  of  the  Harkness  Gold  Mining 
Co.„  the  defendant  therein  named,  by  deliver- 
ing to  him  personally,  in  the  City  and  County 
of  San  Francisco,  State  of  California,  a  copy 
of  said  summons  attached  to  a  copy  of  the 
complaint  in  said  action."  No  appearance 
having  been  made,  judgment  by  default  was 
rendered  on  the  28th  day  of  June,  1804. 

The  entries  required  to  be  made  in  a  jus- 
tice's docket  are  prima  facie  evidence  of  the 
facts  stated.  Code  Civ.  Proc.  §  912.  But  the 
fact  of  the  service  of  summons  is  not  one  of 
the  matters  required  to  be  so  entered  (Code 
Civ.  Proc.  i  911),  and  the  entry  above  quoted 
is  therefore  no  evidence  that  the  justice  ever 
acquired  jurisdiction  to  render  the  judgment 
upon  which  the  execution  was  issued.  Fisk 
v.  Mitchell,  124  Cal.  359,  57  Pac.  149.  The 
burden  was  upon  plaintiffs,  claiming  under 
the  judf^nent,  to  show  that  the  justice  had 
acquired  jurisdiction.  "The  jurisdiction  of 
Justices'  courts  being  special  and  limited,  the 
law  presumes  nothing  In  favor  of  their  juris- 
diction, and  *  party  who  asserts  a  right  un- 
der a  judgment  rendered  in  such  court  must 
show  affirmatively  every  fact  necessary  to 
confer  such  jurisdiction."  Rowley  v.  How- 
ard, 23  Cal.  401;  Lowe  v.  Alexander,  15  Cal. 
298;  Jolley  v.  Foltz,  34  Cal.  321;  Kane  v. 
Desmond,  63  Cal.  464.  It  was  necessary, 
therefore,  for  the  plaintiffs,  who  were  found- 
ing their  claim  of  title  upon  this  judgment, 
to  show  affirmatively  that  the  court  had  ac- 
quired jurisdiction  to  render  the  Judgment. 
To  do  this  it  was  necessary  to  show  that  the 
summons  had  been  issued  and  served  as  re- 
quired by  law;  and,  if  the  summons  was 
served  outside  of  the  county  In  which  it  was 
issued,  it  was  necessary  to  show  that  there 
was  attached  to  the  summons  the  certificate 
of  the  county  clerk  that  the  person  issuing 
the  summons  was,  at  its  date,  an  acting  Jus- 
tice of  the  peace.  Code  Civ.  Proc.  §  849. 
Without  such  certificate  no  valid  service  out 
of  the  county  could  be  made.  Since  in  this 
case  the  only  service  attempted  to  be  shown 
was  one  out  of  the  county,  the  plaintiffs,  in 
order  to  sustain  the  burden  Imposed  upon 
them  of  proving  every  fact  necessary  to  con- 
fer jurisdiction,  were  bound  to  show  that 
such  certificate  had  been  attached  to  the 
summons.  It  is  argued  that  the  testimony 
of  Mr.  Lardner,  who  had  been  the  attorney 
for  the  plaintiffs  in  the  action  In  the  jus- 
tice's court,  is  sufficient  to  show  that  the 
summons  as  served  complied  with  this  re- 
quirement of  the  law.  It  is  further  contend- 
ed by  the  respondents  that  even  If  this  proof 
was  not  made,  the  appellant  did  not  make  a 
sufficiently  specific  objection  to  the  admission 
In  evidence  of  the  certificate  of  sale  and  the 


execution  deed  based  upon  the  judgment  in 
question.  Neither  of  these  propositions  need 
be  discussed,  since  they  are  not  likely  to 
arise  upon  a  new  trial.  What  has  been  said 
on  the  subject  Is  mentioned  merely  for  the 
purpose  of  Indicating  to  counsel  that  upon 
such  new  trial  the  plaintiffs,  if  they  rely 
upon  a  judgment  of  the  Justice's  court,  must, 
as  a  part  of  their  case,  show  that  that  court 
acquired  jurisdiction  over  the  defendant  in 
the  action. 

It  is  unnecessary  to  consider  the  other 
points  made. 

The  judgment  and  order  appealed  from  are 
reversed. 

We  concur:  SHAW,  J.;  ANGELLOTTI,  J. 
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CITY  OF  LOS  ANGELES  v.  LOS  ANGELES 
FARMING  &  MILLING  CO.  (L.  A.  1,952.)  * 
(Supreme  Court  of  California.  Jan.  23,  1908.) 

1.  Trial— Trial  by  Court— Submission  on 
Stipulated  Facts— Effect  of  Findings  bt 

,  Court. 

Where  a  case  is  submitted  on  a  stipulated 
statement  of  facts,  findings  by  the  court  are  un- 
necessary, but,  where  they  do  not  materially 
change  the  facts  as  stipulated,  they  are  not  re- 
versible error. 

2.  Public  Lands— Settlement  of  Mexican 
Grants— Proceedings— Scope  and  Effect- 
Water  Rights. 

Act  Cong.  March  3,  1851,  c.  41,  9  Stat.  631, 
to  ascertain  and  settle  private  land  claims  in 
California,  was  intended  to  segregate  private 
from  public  land,  and  did  not  contemplate  pres- 
entation of  claims  to  anything  but  "land"; 
and  hence,  where  a  city  filed  a  petition  with 
the  board  of  land  commissioners  for  an  adjudica- 
tion of  its  claim  to  lands,  founded  upon  a  grant 
to  its  predecessor,  it  was  not  necessary  to  pre- 
sent therein  its  claim  to  water  rights  pertain- 
ing thereto,  and  its  claim  to  the  water  rights  of 
its  predecessor  was  not  adversely  adjudicated 
by  a  decision  that  it  was  not  entitled  to  all  the 
land  claimed. 

3.  Same  —  Extent  of  Patentee's  Right  — 
"Land." 

The  word  "land,"  as  a  conveyance,  carries 
every  kind  of  property,  right,  and  appurtenance 
which  is  legally  embraced  in  that  word,  but  what 
rights  go  to  a  patentee  of  land  depend,  not  upon 
any  supposed  adjudication  contained  in  the  pat- 
ent, but  upon  the  general  law  of  the  state  where 
the  land  is  situated. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Public  Lands,  §§  317,  318. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  3975-3984 ;  vol.  8,  pp.  7700-7701.] 

4.  Waters  and  Water  Courses— Rights  of 
Riparian  Owners  —  Extent  of  Right  — 
State  Laws. 

While  the  patentee  of  land  situated  on  a 
natural  water  course  in  a  state  where  the  com- 
mon-law doctrine  of  riparian  ownership  prevails 
would  be  entitled  to  have  the  water  of  the 
stream  flow  down  to  his  land  without  any  ma- 
terial diminution  in  quantity,  no  such  right 
would  accrue  to  a  patentee  of  land  in  an  arid 
region,  where  irrigation  is  necessary  to  success- 
ful agriculture,  and  where  the  state  law  allows 
a  riparian  owner  to  divert  a  reasonable  amount 
of  the  water  to  irrigate  his  riparian  land. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Waters  and  Water  Courses,  §8  27-33.  J 
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The  right  of  a  riparian  owner  in  fee  of 
land  to  the  nse  of  natural  water  running  through 
it  is  subordinate  to  any  paramount  right  to  the 
use  of  such  water  existing  under  the  general 
law  in  some  other  person. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Waters  and  Water  Courses,  §§  33-37.] 

6.  Same— Rights  or  Successor  to  Mexican 
Pueblo. 

Under  Mexican  law  a  pueblo,  as  a  quasi 
public  corporation,  had  power  to  distribute  to 
the  common  lands  and  to  its  inhabitants  the 
waters  of  an  unnavigable  river  on  which  the 
pueblo  was  situated,  and  a  riparian  owner  could 
not  appropriate  water  so  as  to  interfere  with 
the  common  use  or  destiny  which  a  pueblo  on 
the  stream  had  given  to  the  water,  and  a  city 
which  is  the  successor  of  a  pueblo  holds  the 
lands  and  water  rights  of  its  predecessor  in 
trust  for  its  inhabitants. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Waters  and  Water  Courses,  5  206.] 

7.  Quieting  Title  — Scope  or  Relief  — In- 
junction—Complaint— General  Pbateb. 

A  general  prayer  in  a  complaint  in  an  ac- 
tion to  quiet  title  is  sufficient  to  support  an 
injunction  where  the  facts  alleged  warrant  it. 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  N.  P.  Conrey, 
Judge. 

Action  by  the  city  of  Los  Angeles  against 
the  Los  Angeles  Farming  &  Milling  Company. 
From  a  judgment  for  plaintiff  and  certain 
orders  denying  motions  by  defendant,  de- 
fendant appeals.  Affirmed. 

R.  M.  Widney,  for  appellant  W.  B.  Math- 
ews, H.  T.  Lee,  and  J.  R.  Scott,  for  respond- 
ent 

McFARLAND,  J.  The  plaintiff  is  a  mu- 
nicipal corporation.  Its  corporate  territory 
is  situated  on  the  Los  Angeles  river,  an  un- 
navigable stream  which  rises  in  the  San  Fer- 
nando valley  several  miles  above  and  norther- 
ly of  the  city,  and  flows  southerly  until  it 
reaches  the  northern  corporate  boundaries 
of  the  city.  The  defendant  is  the  owner  in 
fee  of  land  on  and  riparian  to  said  river  and 
situated  about  10  miles  above  the  city.  The 
plaintiff  claims,  as  successor  of  a  Spanish 
and  Mexican  pueblo,  the  prior  and  para- 
mount ownership  of  the  use  of  the  water  of 
the  river  from  its  source  to  the  city  and  from 
the  surface  to  bed  rock,  so  far  as  the  same 
may  be  necessary  to  give  an  adequate  supply 
of  water  for  the  use  of  Its  inhabitants,  and 
for  municipal  and  public  uses  and  purposes 
of  plaintiff.  Defendant  denies  that  plaintiff 
has  any  such  asserted  ownership,  and  claims 
that  as  owner  in  fee  of  the  said  land,  and 
as  part  and  parcel  thereof,  it  has  the  riparian 
right  to  the  use  of  the  water  of  the  river  as 
it  flows  through  its  land.  This  action  was 
brought  to  quiet  plaintiff's  title  and  owner- 
ship of  the  use  of  said  water  as  above  stated, 
and  to  have  it  adjudicated  that  any  right 
which  the  defendant  may  have  to  the  use  of 
the  water  is  subordinate  and  subject  to  plain- 
tiff's said  ownership.  The  case  was  tried 
without  a  jury,  and  judgment  was  rendered 
for  plaintiff  as  prayed  for,  and  defendant  ap- 


peals from  the  judgment  It  also  appealed 
from  several  orders  denying  certain  motions 
made  by  defendant ;  but  these  appeals  do  not 
present  any  question  substantially  different 
from  those  presented  by  the  appeal  from  the 
judgment  and,  if  the  judgment  should  be  af- 
firmed, so  also  should  be  the  orders. 

The  case  was  submitted  on  a  stipulated 
statement  of  facts.    The  court  however, 
made  a  few  additional  findings,  and  appellant 
contends  that  it  was  error  to  make  these 
findings,  and  that  for  this  reason  the  Judg- 
ment should  be  reversed.    The  making  of 
these  additional  findings  was  unnecessary, 
and  perhaps  improper  and  erroneous;  but 
it  does  not  follow  that  for  this  reason  the 
judgment  should  be  reversed.    So  far  as  the 
findings  may  be  considered  as  findings  of 
fact  they  do  not  materially  change  the  facts 
as  stipulated;  and,  if  the  stipulated  facts 
warrant  a  Judgment  it  should  stand.  Hlg- 
gins  v.  San  Diego  Sav.  Bank,  129  Cal.  184, 
61  Pac.  943;  McMenomy  t.  White,  115  Cal. 
339,  47  Pac.  109.   It  is  not  necessary  to  re- 
cite here  In  any  great  detail  the  facts  as 
stipulated.   Indeed,  the  situation  of  the  city 
of  Los  Angeles  with  respect  to  the  Los  An- 
geles river,  and  its  claim  to  the  use  of  the 
water  of  the  river,  have  been  quite  fully 
stated  In  former  opinions  of  this  court  and 
are  familiar  facts.    Vernon  Irr.  Co.  v.  Los 
Angeles,  106  Cal.  287,  39  Pac.  762;  City  of 
Los  Angeles  v.  Pomeroy,  124  Cal.  597,  57  Pac. 
585.    For  the  purposes  of  this  appeal,  it  Is 
necessary  to  state  only  the  following  facts: 
In  the  year  1781,  under  Spanish  rule,  the 
puebio  of  Nuestra  Senora  Reina  de  Los  An- 
geles was  established,  embracing  four  square 
leagues  of  land  which  Is  included  in  and  is 
part  of  the  present  city  of  Los  Angeles.  This 
pueblo  continued  in  existence  under  Spanish 
and  Mexican  dominion  until  after  the  acqui- 
sition of  California  by  the  United  States  in 
February,  1848,  under  the  treaty  of  Guada- 
lupe Hidalgo.    It  is  stipulated  that  "under 
the  laws  of  the  Kingdom  of  Spain,  said 
pueblo  upon  Its  foundation,  by  virtue  of  a 
grant  under  such  laws,  had  the  paramount 
right,  claimed  by  the  plaintiff  in  the  present 
case,  to  use  all  the  water  of  the  river,  and 
such  paramount  right  continued  to  exist  un- 
der that  government,  and  the  Mexican  gov- 
ernment until  the  acquisition  of  California 
by  the  United  States."    The  plaintiff  was 
first  organized  as  a  municipal  corporation  on 
April  4,  1850,  by  an  act  of  the  Legislature 
of  California,  and,  with  various  changes  In 
Its  charter,  has  continuously  been  a  municipal 
corporation  ever  since.   On  October  28,  1852, 
it  filed  a  petition  with  the  board  of  land  com- 
missioners created  by  the  well-known  act  of 
Congress  of  March  3,  1851  (9  Stat  631,  c  41), 
entitled,  "An  act  to  ascertain  and  settle  the 
private  bind  claims  in  the  state  of  Califor- 
nia."   In  this  proceeding  It  claimed  title  In 
fee  to  a  "tract  of  land"  known  as  the  "pueblo 
lands"  of  the  pueblo  of  Los  Angeles  founded 
upon  the  Spanish  grant  of  1781,  and  alleged 
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to  contain  16  square  leagues.  The  commis- 
sioners rendered  a  decision  In  which  they 
held  that  the  city  was  entitled  to  said  pneblo 
lands,  but  that  they  embraced  only  4  square 
leagues,  and  the  claim  of  the  city  to  the 
other  part  of  the  alleged  16  leagues  was  re- 
jected. In  accordance  with  this  decision  a 
patent  of  the  United  States  was  afterwards, 
on  August  9,  1866,  issued  to  plaintiff  for  the 
four  square  leagues.  The  land  owned  by  ap- 
pellant, the  Los  Angeles  Farming  &  Milling 
Company,  was  granted  by  the  Mexican  gov- 
ernment to  the  predecessors  of  appellant  in 
1846,  and  was  presented  to  the  said  board 
of  land  commissioners,  and  after  proper  pro- 
ceedings regularly  taken  a  patent  of  the 
United  States  was  on  June  8,  1873,  duly  is- 
sued to  said  predecessors  for  a  tract  of  land 
through  a  part  of  which  the  Los  Angeles  riv- 
er flows,  so  that  the  land  is  riparian  to  said 
river.  The  patent  does  not  contain  on  its 
face  any  reservation  or  exception. 

Appellant  contends  that  the  above  two  pro- 
ceedings before  the  land  commissioners  and 
the  patents  which  followed  constitute  final 
adjudications :  First,  that  the  city  had  only 
title  to  four  square  leagues  of  land  with  such 
appurtenances  as  regularly  belonged  to  the 
ownership  In  fee  of  lands,  but  had  not  any 
ownership  in  the  use  of  the  water  above  the 
limits  of  the  land  granted,  such  as  Is  alleged 
to  have  belonged  to  the  old  pueblo ;  and,  sec- 
ond, that  the  patent  to  appellant's  predeces- 
sors finally  adjudicated  that  they  were  the 
riparian  owners  of  the  use  of  the  waters  of 
the  river  running  through  the  land,  as  part 
and  parcel  of  their  estate.  This  contention  is 
not  maintainable.  The  act  of  March  3d  was 
intended  to  segregate  private  from  public 
lands.  No  word  designating  property  Is  used 
in  It  other  than  "land."  Appellant  contends 
that  the  city,  in  its  petition  to  the  commis- 
sioners, should  have  set  up  its  claim  to  the 
pueblo  claim  to  the  water;  but  the  act  does 
not  contemplate  presentation  of  a  claim  to 
anything  but  "land."  The  city  was  no  more 
called  upon  to  set  up  Its  water  rights  as  suc- 
cessors to  the  pueblo  than  were  appellant's 
predecessors  called  upon  to  set  up  the  ri- 
parian rights  of  the  owners  of  the  land  claim- 
ed by  them.  Of  course,  the  word  "land"  as 
a  conveyance,  carried  every  kind  of  property, 
right,  and  appurtenance  which  Is  legally  em- 
braced in  that  word;  but  what  rights  go  to 
a  patentee  of  land  depend,  not  upon  any  sup- 
posed adjudication  contained  in  the  patent, 
but  upon  the  general  law  of  the  state  where 
the  land  is  situated,  and  those  rights  may 
be  essentially  different  in  different  localities. 
For  instance,  if  a  piece  of  patented  land  Is  in 
a  state  or  territory  where  the  English  com- 
mon law  doctrine  of  riparian  ownership  pre- 
vails to  the  full  extent,  the  patentee  of  the 
land,  if  It  la  situated  on  a  natural  water 
course,  would  have  the  right  to  have  the 
water  of  the  stream  flow  down  to  his  land 
without  any  material  diminution  in  quantity, 
and  could  have  the  upper  riparian  proprietor 


enjoined  from  diverting  the  water  in  any  way 
or  for  any  purpose  which  would  materially 
diminish  the  flow ;  but  such  right  would  not 
accrue  to  a  patentee  of  land  In  an  arid  region 
of  a  western  state  where  irrigation  is  neces- 
sary to  successful  agriculture,  and  where  the 
original  rule  as  to  riparian  ownership  has 
been  modified  by  the  state  law,  so  as  to  allow 
a  riparian  proprietor  to  divert  a  reasonable 
amount  of  the  water  of  a  stream  and  use  it 
to  Irrigate  his  riparian  land,  although  a 
material  part  of  the  water  would  be  absorbed 
and  prevented  from  flowing  down  to  the 
lower  proprietor.  It  is  quite  clear  that  the 
rights  which  are  embraced  in  the  word  "land" 
are  determined  by  the  law  of  the  country 
where  the  land  Is  situated.  In  Hardin  v.  Jor- 
dan, 140  U.  S.  371,  11  Sup.  Ct  808,  838,  33 
L.  Ed.  428,  the  Supreme  Court  of  the  United 
States  say :  "In  our  Judgment  the  grants  of 
the  government  of  land  bounded  on  streams 
and  other  waters,  without  any  reservation  or 
restriction  of  terms,  are  to  be  construed  as 
to  their  effect  according  to  the  law  of  the 
state  in  which  the  lands  lie."  The  right  of 
a  riparian  owner  In  fee  of  land  to  the  use 
of  natural  water  running  through  It  is  sub- 
ordinate to  any  paramount  right  to  the  use 
of  such  water  existing  under  the  general  law 
in  some  other  person. 

The  only  question  in  the  case,  therefore,  is 
whether  under  the  general  law  of  the  locality 
the  old  pueblo  of  Los  Angeles,  and  the  re- 
spondent herein,  as  its  successor,  had  and 
have,  as  against  appellant,  the  prior  and 
paramount  ownership  of  the  use  of  so  much 
of  the  water  of  the  Los  Angeles  river  as  Is 
necessary  for  Its  Inhabitants  and  for  general 
municipal  purposes;  and  this  question  need 
not  be  discussed  as  an  original  one,  for  it 
has  been  answered  in  the  affirmative  by  for- 
mer  decisions  of  this  court — In  Lux  v.  Hag- 
gin,  69  Cal.  255,  4  Pac  919,  10  Pac.  674,  the 
whole  subject  of  water  rights  in  California, 
both  before  and  after  American  dominion, 
was  Involved,  and  extensively  discussed. 
The  law  on  the  subject  under  Spanish  and 
Mexican  rule  was  very  fully  considered.  As 
to  pueblo  rights  the  court  says:  "The  laws 
of  Mexico  relating  to  pueblos  conferred  on 
the  town  authorities  the  power  of  distribut- 
ing, to  the  common  lands  and  to  its  inhabitants, 
the  waters  of  an  unnavlgable  river  on  which 
the  pueblo  was  situated.  It  is  not  necessary 
to  say  that  the  property  of  the  nation  in  the 
river,  as  such,  was  transferred  to  the  pueblo, 
but  it  would  seem  that  a  species  of  right  to 
the  use  of  all  its  waters  necessary  to  supply 
the  domestic  wants  of  the  pobladores,  the 
Irrlgible  lands  and  the  mills  and  manufac- 
tories within  the  general  limits  were  vested 
in  the  pueblo  authorities,  subject  to  the  trust 
of  distributing  them  for  the  benefit  of  the 
settlers."  It  Is  further  said:  "Each  pueblo 
was  quasi  a  public  corporation.  By  the 
scheme  of  the  Mexican  law  It  was  treated  as 
an  entity  or  person,  having  a  right  as  such, 
and  by  reason  of  its  title  to  the  four  leagues 
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of  land,  to  the  use  of  the  -water  of  the  river 
on  which  it  is  situated,  while  as  a  political 
body,  it  was  vested  with  power,  by  ordi- 
nance, to  provide  for  a  distribution  of  the 
waters  to  those  for  whose  benefit  the  right 
and  power  were  conferred."  And  it  is  fur- 
ther said:  "From  the  foregoing  it  appears 
that  the  riparian  proprietor  could  not  ap- 
propriate water  In  such  manner  as  should 
interfere  with  the  common  use  or  destiny 
which  a  pueblo  on  the  stream  should  have 
given  to  the  water;  and  semble  that  the 
pueblos  had  a  preference  or  prior  right  to 
consume  the  waters  even  as  against  an  upper 
riparian  proprietor."  In  Vernon  Irrigation 
Company  v.  City  of  Los  Angeles  et  al.,  the 
present  plaintiff  was  a  defendant,  and  the 
rights  of  the  old  pueblos  and  of  the  present 
city  as  Its  successor  were  directly  involved. 
The  opinion  of  the  court  delivered  by  the  late 
Justice  Temple,  then  commissioner,  contained 
an  exhaustive  review  of  the  Spanish  and 
Mexican  law  on  the  subject.  The  views  ex- 
pressed in  Lux  v.  Haggln  as  to  the  rights  of 
the  pueblo  In  the  waters  of  the  river  are  ap- 
proved. The  opinion  Is  very  lengthy,  and  we 
will  quote  only  an  expression  or  two  from  it. 
It  is  said:  "Our  courts  have  determined  that 
the  successors  of  these  pueblos  hold  the  pub- 
lic lands  In  trust  for  the  inhabitants,  and 
that  the  Legislature  can  control  the  execu- 
tion of  the  trust ;  and  that  the  United  States 
has,  In  accordance  with  the  decisions,  con- 
firmed the  lands  to  the  successors  of  the 
pueblos."  And  it  Is  further  said:  "I  am 
satisfied  with  the  conclusion  reached  in  Lux 
v.  Haggin,  supra,  that  pueblos  had  a  right  to 
the  water  which  had  been  appropriated  to 
the  use  of  the  Inhabitants  similar  to  that 
which  it  had  In  the  pueblo  lands,  and  that 
the  right  of  its  successor,  the  city,  to  the  wa- 
ter, for  its  Inhabitants  and  for  municipal 
purposes,  is  superior  to  the  rights  of  plaintiff 
as  a  riparian  owner."  City  of  Los  Angeles 
v.  Poinoroy,  124  Cal.  597,  57  Pac.  585,  Is  an- 
other case  in  which  the  right  of  the  old  pueb- 
lo and  the  present  plaintiff  to  the  waters  of 
the  river  was  immediately  Involved.  An  ex- 
haustive opinion  Is  also  written  In  this  case 
by  the  chief  justice,  speaking  for  the  court, 
and,  the  conclusion  reached  In  Vernon  Irri- 
gation Company  Is  approved,  the  court  say- 
ing "But  the  appellants  go  still  further,  and 
contend  that,  when  the  land  in  controversy 
was  granted  to  their  predecessors,  there  was 
no  pueblo  of  Los  Angeles,  and  consequently 
no  pueblo  right  to  which  any  of  their  rights 
could  be  subordinated.  *  *  •  This  ques- 
tion, however,  ought  to  be  considered  closed 
by  the  previous  decisions  of  this  court  in 
the  Vernon  Irrigation  Company  Case  and  oth- 
ers. All  of  the  laws  and  public  documents 
upon  which  its  solution  depends  are  within 
the  judicial  cognizance  of  the  courts,  and, 
whether  they  were  actually  noticed  or  not 
in  previous  decisions,  they  must  be  deemed 
to  have  been  considered  and  allowed  their 
due  weight    The  question  is  one  of  law, 
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rather  than  of  fact,  and  Its  decision  In  one 
case  is  a  precedent  in  others."  The  fore- 
going decisions  are  determinative  of  the  prior 
and  paramount  right  of  the  pueblo,  and  of 
plaintiff  as  a  successor,  to  the  use  of  the  wa- 
ter of  the  river  necessary  for  its  inhabitants 
and  for  ordinary  municipal  purposes.  Tho 
questions  as  to  what  extent  this  right  goes, 
a  question  somewhat  considered  In  the  Pome- 
roy  Case— that  Is,  for  the  use  of  the  Inhab- 
itants of  what  territory,  and  for  what  mu- 
nicipal purposes  can  the  water  be  taken  as 
against  a  riparian  owner — does  not  arise, 
and  need  not  be  considered  In  the  case  at 
bar.  Appellant's  case  Is  presented  in  the  rec- 
ord as  resting  upon  the  proposition  that  nei- 
ther the  pueblo  nor  the  plaintiff  has  or  had 
any  right  whatever  to  use  water  of  the  river 
that  is  prior  or  paramount  to  api>ellant's 
right  as  a  riparian  proprietor ;  and  the  pres- 
ent decision  would  not  be  authority  In  a  case, 
if  any  such  case  should  ever  arise,  where  the 
question  would  be  as  to  the  extent  of  plain- 
tiffs prior  and  paramount  right,  and  not  as 
to  the  existence  of  that  right  to  any  extent. 

The  judgment  not  only  quiets  plaintiff's 
title,  but  also  enjoins  appellant  from  doing 
certain  acts ;  and  appellant  contends  that  the 
Injunction  was  erroneous  because  no  Injunc- 
tion was  prayed  for  In  the  complaint,  and 
no  facts  are  alleged  which  would  support 
an  Injunction.  So  far  as  the  prayer  Is  con- 
cerned, the  general  prayer  for  relief  is  suffi- 
cient, and  the  facts  alleged  warranted  an  In- 
junction, so  that  this  contention  cannot  be 
maintained.  Moreover,  the  injunction  is  of 
very  little  Importance,  and  It  cannot  be  prej- 
udicial to  appellant.  It  does  not  enjoin  ap- 
pellant from  interfering  with  any  particular 
amount  of  water,  but  merely  restrains  It 
"from  claiming  or  asserting  any  right  to  the 
water,  except  In  subordination  and  subject 
to  the  said  paramount  right  of  said  plaintiff." 
This  Is  merely  in  accord  with  the  part  of  the 
judgment  which  quiets  the  title,  and  adds 
nothing  of  consequence  to  it. 

The  judgment  and  orders  appealed  from 
are  affirmed. 

We  concur:  LORIGAN,  J.;  UENSIIAW,  J. 

15S  Cal.  6S8 

SUTTER  COUNTY  v.  NICOLS.  (Sac.  1,453.) 
(Supreme  Court  of  California.   Jan.  23,  1908.) 

1.  Waters  and  Water  Coubses  —  Obstruc- 
tion—Nuisance— Dischabging  Debris  in- 
to Riveb. 

The  discharging  of  tailings  and  debris  from 
a  mine  into  rivers,  whereby  the  beds  are  filled 
up  and  the  waters  caused  to  overflow  lands  and 
approaches  to  bridges,  and  carry  the  debris  onto 
the  lands,  injuring  them  and  threatening  the 
bridges  with  destruction,  constitutes  a  nuisance 
unless  authorized  by  law. 

2.  Taxation— Poweb  of  Leg islatube— Emi- 
nent Domain— Pbivate  Pubpose. 

The  legislative  power  does  not  extend  to 
the  raising  of  local  taxes  to  pay  for  improve- 
ments for  private  benefit  or  profit,  nor  to  the 
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taking  or  damaging  of  the  private  property  of 
one  person  for  the  private  benefit  of  another. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  ft  51.] 
8.  Eminent  Domain  —  Purposes  —  Mining 

Purposes  • 

The  business  of  mining  for  the  benefit  of 
the  mine  owner  is  a  private  enterprise,  and  the 
right  of  eminent  domain  cannot  be  invoked  in 
aid  of  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  §  79.] 

4.  Mines  and  Minerals— Statutory  Regu- 
lation—Poweb. 

While  laws  may  be  enacted  in  the  exercise 
of  the  police  power,  requiring  the  owner  of  a 
hydraulic  mine  to  use  all  reasonable  precautions 
to  prevent  injury  to  others  or  the  obstruction  of 
navigable  streams  from  the  discharge  of  mining 
debris  into  them,  and  to  ascertain  the  means  best 
adapted  to  that  end,  the  law  cannot  declare  that 
the  observance  of  such  means  or  precautions 
shall  exonerate  the  mine  owner  from  liability 
if.  notwithstanding  their  use,  injury  is  caused 
to  others  by  such  discharge. 

5.  Same— Hydraulic  Mining— Construction 
of  Statute. 

Act  Cong.  March  1,  1893,  c.  183,  27  Stat 
507  [U.  S.  Comp.  St.  1901,  p.  3553],  provides 
for  the  appointment  of  the  California  debris  com- 
mission. Persons  desiring  to  operate  mines  by 
hydraulic  process  must  file  a  verified  petition 
with  the  commission  and  a  release  to  the  United 
States  of  the  right  to  regulate  the  manner  in 
which  debris  from  the  mines  shall  be  restrained, 
and  the  amount  of  debris  that  may  be  produced. 
A  notice  specifying  the  contents  of  the  petition 
must  be  published,  and  a  hearing  is  provided 
for  at  which  claims  of  all  interested  persons  may 
be  heard,  if  the  commission  find  in  favor  of  the 
petitioner  it  makes  an  order  specifying  the  meth- 
od of  operating  the  mine,  building  restraining 
works,  etc.  Held  that,  while  the  purpose  of  the 
act  was  to  prevent  injuries  from  the  discharge 
of  debris  from  hydraulic  mines,  it  was  not  in- 
tended to  exonerate  the  miner  from  liability 
therefor,  nor  to  limit  the  powers  of  the  state 
courts  to  protect  private  property  from  threaten- 
ed injury,  and  to  redress  inflicted  injury  thereto 
from  the  operation  of  hydraulic  mines,  though 
carried  on  under  a  permit  and  in  strict  compli- 
ance with  the  plans  of  the  commission. 

6.  Same. 

The  provisions  of  the  act  directing  notice  to 
be  given  and  authorizing  a  hearing  at  which 
all  persons  interested  may  appear  were  not  in- 
tended to  conclude  and  estop  the  owners  of 
lands  below  with  respect  to  subsequent  injuries 
that  might  be  inflicted,  but  were  designated  to 
enable  the  commission  in  reaching  its  decision 
to  obtain  all  aid  which  it  could  derive  from  the 
suggestions  of  all  interested  persons. 

In  Bank.  Appeal  from  Superior  Court, 
Sutter  County;  Edwin  A.  Davis,  Judge. 

Action  by  the  county  of  Sutter  against 
William  Nicols.  From  a  judgment  for 
plaintiff,  an  order  denying  a  new  trial,  and 
an  order  refusing  to  vacate  the  judgment  and 
give  judgment  in  his  favor,  defendant  ap- 
peals. Affirmed. 

W.  H.  Carlln,  Turtle  &  Turtle,  and  Sollnsky 
&  Wehe,  for  appellant.  Lawrence  Schilllg, 
Dist  Atty.,  and  Devlin  &  Devlin,  for  respond- 
ent. 

SHAW,  J.  The  record  herein  presents  ap- 
peals by  the  defendant  from  the  judgment 
from  an  order  denying  his  motion  for  a  new 
trial,  and  from  an  order  denying  his  motion, 


under  sections  663  and  663%  of  the  Code  of 
Civil  Procedure,  to  vacate  the  judgment  giv- 
en, and  render  judgment  in  his  favor.  Each 
of  the  three  appeals  presents  the  same  ques- 
tion. 

The  complaint  states  a  cause  of  action  by 
the  county  of  Sutter,  as  owner  of  the  lands 
in  Yuba  City,  upon  which  the  county  court- 
house and  hall  of  records  stand,  also  of  a 
bridge  across  Feather  river  between  Yuba  City 
and  Marysville,  and  a  half  interest  in  two 
other  bridges  over  Bear  river,  to  enjoin  the 
defendant  from  dumping  or  discharging  into 
said  rivers  the  tailings  and  debris  of  his 
mines,  to  the  Injury  of  said  property.  It  was 
alleged,  In  substance,  that  by  the  discharge 
thereof  Into  said  rivers  the  said  debris  and 
refuse  from  defendant's  mines  had  filled  up 
the  beds  of  the  rivers  and  caused  the  waters 
thereof  to  overflow  to  and  upon  the  said 
lands  and  the  approaches  to  said  bridges,  and 
to  carry  said  debris  and  refuse  to  and  de- 
posit them  upon  said  lands,  whereby  said 
lands  are  greatly  Injured  and  said  bridges 
are  threatened  with  destruction,  and  that,  if 
continued,  great  damage  to  plaintiff's  said 
property  will  ensue,  and  said  bridges  will  be 
destroyed.  The  court  found  the  facts  in  ac- 
cordance with  these  allegations  of  the  com- 
plaint, and  gave  judgment  accordingly.  Un- 
less the  facts  stated  In  the  special  defense 
pleaded  In  the  answer,  and  found  to  be  true 
by  the  court,  legalizes  the  nuisance  com- 
plained of  and  authorizes  the  defendant  to 
continue  the  same,  regardless  of  the  Injury 
it  may  cause  to  private  property,  the  judg- 
ment is  admitted  to  be  correct  and  fully  sus- 
tained by  the  evidence  and  by  the  decisions 
In  County  of  Yuba  v.  Kate  Hayes  M.  Co., 
141  Cal.  360,  74  Pac.  1049,  and  Woodruff  v. 
North  Bloomfleld  G.  M.  Co.  (C.  C.)  9  Sawy. 
441,  18  Fed.  753. 

The  special  defense  -was  that  the  defend- 
ant was  engaged  in  mining  upon  a  claim, 
known  as  the  "Polar  Star  Mine,"  had  erected 
below  the  same  a  dam  for  Impounding  the 
dCbris  coming  from  such  mine,  had  obtained 
from  the  California  debris  commission,  under 
the  authority  of  the  act  of  Congress  approv- 
ed March  1,  1803  (27  Stat  507,  c.  183  [U.  S. 
Comp.  St.  1901,  p.  3553]),  a  permit  to  operate 
his  mines  upon  said  claim  by  hydraulic  pro- 
cess, that  all  the  mining  done  by  him  and  all 
the  dCbris  discharged  therefrom,  was  done 
solely  in  strict  compliance  with  and  obedience 
to  said  permit,  and  that  he  did  not  Intend  or 
threaten  to  operate  said  mines  or  discharge 
6iich  deoris,  except  in  compliance  therewith 
and  under  the  authority  thereof.  The  court 
found  these  allegations  to  be  true,  but  also 
found  that  the  dam  so  constructed  was  insuf- 
ficient to  prevent,  and  did  not  prevent,  said 
debris  from  being  carried  down  to  and  upon 
plaintiff's  property,  to  Its  Injury,  that  it  Is 
not  a  permanent  structure,  but  is  liable  to 
be  carried  away  by  the  forces  of  nature,  and 
that  said  permit  was  no  bar  to  the  action. 
The  latter  is  really  a  conclusion,  and  its  ac- 
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curacy  presents  the  sole  question  In  the  case. 
The  act  of  Congress  provides  for  the  appoint- 
ment of  three  army  engineers  to  be  known 
as  the  "California  Debris  Commission."  Its 
jurisdiction,  so  far  as  It  affects  hydraulic 
mining,  extends  to  the  territory  drained  by 
the  Sacramento  and  San  Joaquin  rivers.  Hy- 
draulic mining  directly  or  indirectly  injuring 
the  navigability  of  said  river  systems,  except 
as  permitted  under  the  provisions  of  the  act, 
Is  prohibited.  The  commission  is  directed  to 
adopt  plans  to  prevent  damage  from  debris 
resulting  from  mining  operations,  with  a 
view  of  restoring  the  navigability  of  said  riv- 
ers to  the  condition  existing  in  1860,  and  of 
permitting  hydraulic  mining,  so  far  as  it  can 
be  done  "without  injury  to  the  navigability 
of  said  rivers  or  the  lands  adjacent  thereto." 
Any  person  or  persons  who  desire  to  operate 
a  mine,  or  mines,  by  hydraulic  process,  must 
file  with  the  commission  a  verified  petition 
and  a  release  or  surrender  to  the  United 
States,  of  the  right  or  privilege  to  regulate 
the  manner  In  which  the  debris  from  such 
mines  shall  be  restrained  and  the  amount  of 
debris  that  may  be  produced  from  such 
mines.  Thereupon  a  notice,  specifying  the 
contents  of  the  petition  and  fixing  a  time 
previous  to  which  all  proofs  are  to  submitted, 
Is  to  be  published  in  a  daily  paper,  or  In 
three  Issues  of  a  weekly  paper.  On  or  before 
the  time  fixed  "all  parties  Interested,  either 
as  petitioners  or  contestants,  whether  miners 
or  agriculturists,  may  file  affidavits,  plans 
and  maps,  in  support  of  their  respective 
claims.  Further  hearings,  upon  notice  to  all 
parties  of  record,  may  be  granted  by  the  com- 
slon  when  necessary."  If  "within  thirty  days 
after  the  time  so  fixed"  a  majority  of  the 
commission  decide  In  favor  of  the  petitioner, 
the  commission  must  thereupon  make  an  or- 
der specifying  in  detail  the  method  and  man- 
ner of  operating  such  mine,  the  restraining 
works  to  be  built,  the  location  and  material 
thereof,  and  such  further  safeguards  "as  will 
protect  public  interests  and  prevent  Injury 
to  the  navigable  rivers,  and  the  lands  adja- 
cent thereto,"  all  to  be  done  at  the  expense 
of  the  miner.  The  mine  owner  must  then 
construct  the  prescribed  works,  under  the  su- 
pervision of  the  commission,  and  upon  the 
completion  thereof  "permission  shall  there- 
upon be  granted  to  the  owner  or  owners  of 
such  mine  or  mines  to  commence  mining 
operations  subject  to  the  conditions  of  said 
order  and  the  provisions  of  this  act"  The 
order  may  be  modified  from  time  to  time,  and 
the  permission  may  be  suspended,  as  condi- 
tions may  demand.  The  act  contains  many 
other  provisions  relating  to  the  administra- 
tive duties  and  powers  of  the  board,  which 
are  not  important  to  the  question. 

It  Is  the  contention  of  the  appellant  that 
the  act  empowers  the  commission  to  act  as  a 
Judicial  tribunal  by  which,  In  the  prescribed 
proceeding,  all  persons  liable  to  injury  may 
have  their  rights  ascertained  and  their  prop- 
erty protected  from  the  effects  of  debris  by 


the  adoption  and  enforcement  of  a  plan  ap- 
propriate and  sufficient  for  that  purpose,  and 
that  the  decision  and  orders  of  this  tribunal 
are  binding  and  conclusive  upon  all  parties 
affected  by  the  mining  operations  authoriz- 
ed by  the  permit  granted,  even  if  it  should 
turn  out  that  the  plan  adopted  was  wholly 
inadequate  and  Ineffective  to  prevent  Injury. 
There  are  Instances  wherein,  for  the  purpose 
of  apportioning,  to  the  persons  specially  in- 
terested and  benefited,  the  cost  of  a  local  pub- 
lic improvement,  or,  for  the  purpose  of  fixing 
the  amounts  to  be  paid  for  private  property 
taken  for  or  damaged  by  such  public  Improve- 
ments, special  tribunals  have  been  establish- 
ed, with  power  to  make  a  conclusive  deter- 
mination in  a  special  proceeding  upon  con- 
structive notice  to  all  parties  interested.  The 
proceedings  before  city  councils  for  the  Im- 
provement or  opening  of  public  streets  are 
familiar  examples.  But  It  Is  essential  In  all 
such  cases  that  the  thing  to  be  accomplished 
shall  be  a  matter  of  public  concern  and  for 
the  public  benefit  The  legislative  power 
does  not  extend  to  the  raising  of  local  taxes 
to  pay  for  improvements  for  private  benefit 
or  profit,  nor  to  the  taking  or  damaging  of 
the  private  property  of  one  person  for  the 
private  use  and  benefit  of  others.  The  busi- 
ness of  mining  for  the  benefit  of  the  mine 
owner  is  as  much  a  private  affair  as  that  of 
the  farm  or  factory,  and  the  right  of  eminent 
domain  cannot  be  invoked  in  aid  of  it  Con. 
C.  Co.  v.  S.  P.  R.  R.  Co.,  51  Cal.  271;  Lorenz 
v.  Jacob,  63  Cal.  73;  Dower  v.  Richards,  73 
Cal.  480,  15  Pac.  105;  Amador,  etc.,  Co.  v. 
De  Witt,  73  Cal.  485.  15  Pac  74.  The  mine 
of  the  defendant  was  carried  on  solely  for 
his  own  personal  profit  Laws  could  be  en- 
acted, in  the  exercise  of  the  police  power,  re- 
quiring him  to  use  all  reasonable  precautions 
and  means  to  prevent  Injury  to  others,  or  the 
obstruction  of  navigable  streams,  from  the 
discharge  of  mining  debris  Into  the  streams 
and  to  ascertain  and  devise  the  means  and 
plans  best  adapted  to  that  end.  But  the  law 
Is  powerless  to  declare  that  the  observance  of 
such  means  or  precautions  shall  exonerate  him 
from  liability  if,  not  withstanding  their  use, 
Injury  Is  caused  to  other  persons  by  such  dis- 
charge of  debris.  This  proposition  appears  to 
be  conceded  in  the  argument  in  this  court.  Ap- 
pellant here  contends  that  the  main  objects 
and  purposes  of  the  act  are  to  encourage  the 
production  of  gold  with  a  view  to  the  mainte- 
nance of  the  gold  standard,  and  to  preserve 
and  Improve  the  navigability  of  therlvers,  both 
of  which  subjects  It  Is  argued  are  within  the 
scope  of  the  legislative  powers  of  the  United 
States;  that  by  this  law  the  hydraulic  miners 
are  made  the  public  agents  of  the  United 
States  to  carry  out  the  plans  adopted  by  the 
commission  for  the  accomplishment  of  the 
said  purposes  and  objects;  that  these  are 
public  purposes  designed  to  promote  the  gen- 
eral welfare;  that  the  powers  of  Congress, 
In  providing  for  public  improvements  within 
its  sphere  of  action,  are  limited  only  by  the 
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provisions  of  the  Constitution  of  the  United 
States,  which,  unlike  that  of  this  state,  does 
not  provide  that  private  property  cannot  be 
taken  or  damaged  for  public  use,  without 
compensation,  but  only  that  it  cannot  be  tak- 
en for  public  use  without  compensation ;  that 
the  injury  to  tbe  plaintiff  from  the  debris  in 
question  does  not  constitute  a  taking  of  Its 
property,  but  only  a  damage  thereto;  and 
hence  that  the  depositing  of  such  debris  by 
mining,  in  pursuance  of  the  permit  is  a  law- 
ful act,  and  the  resulting  injury  damnum 
absque  Injuria.  The  production  of  sufficient 
gold  to  maintain  the  gold  standard  may  be  a 
matter  of  public  Importance,  and  It  may  be 
within  the  power  of  Congress  to  encourage  it 
by  appropriate  legislation.  It  probably  has 
the  same  power  with  regard  to  any  other  in- 
dustry tending  to  Increase  the  wealth  of  the 
nation.  It  cannot  be  admitted,  however,  that 
the  mining  of  gold  to  be  applied  wholly  to 
the  private  use  of  the  miner,  to  whatever  ex- 
tent it  may  increase  the  general  output,  Is  a 
public  purpose  In  behalf  of  which  the  power 
of  eminent  domain  may  be  resorted  to,  or 
for  which  the  private  property  of  others  may 
be  taken,  or  Its  Injury  lawfully  authorized. 

The  preservation  and  Improvement  of  the 
navigability  of  navigable  rivers  is  no  doubt 
a  proper  subject  of  congressional  legislation. 
The  act  in  question  Is  Intended  to  promote 
those  objects  by  providing  for  the  regulation, 
restriction,  and  supervision  of  hydraulic  min- 
ing upon  the  headwaters  of  those  rivers.  It 
does  not  purport  to  make  the  miners  the 
agents  of  the  United  States  to  preserve  the 
rivers  below  in  their  present  state,  or  re- 
store them  to  a  former  condition.  Its  pro- 
visions are  calculated  to  so  control  and  re- 
strict the  operations  of  the  mines  as  to  pre- 
vent the  further  clogging  of  tbe  navigable 
streams  by  mining  debris  which  otherwise 
would  occur,  and  to  devise  plans  and  means 
whereby  hydraulic  mining,  so  controlled  and 
restricted,  may  be  carried  on  without  injury 
to  other  persons.  They  were  never  Intended 
to  give  such  miners  full  license,  in  case  the 
plans  proved  ineffectual  to  prevent  It,  either 
to  fill  up  the  river  channels  or  to  commit  in- 
juries to  private  property,  by  discharging  de- 
bris into  the  streams.  The  commission  is 
given  power  to  revoke  the  permit,  or  to  modi- 
fy the  plans.  That  is  perhaps  sufficient  to 
protect  and  preserve  the  navigable  streams. 
At  all  events,  that  is  a  public  matter,  and 
the  public  authorities  alone  are  authorized  to 
act  But  no  power  Is  given  to  the  commis- 
sion to  redress  private  injuries,  if  any  should 
occur.  It  is  unnecessary  to  decide  whether 
the  Injury  here  committed  and  threatened 
constitutes  a  taking  of  private  property  for 
public  use  or  not.  We  are  of  the  opinion  that, 
while  it  was  the  purpose  of  the  act  In  ques- 
tion to  prevent  such  Injuries,  if  possible,  it 
web  not  intended  to  exonerate  the  miner 
from  liability  therefor,  or,  in  any  respect,  to 
limit  or  restrict  the  powers  of  the  state  courts 
to  protect  private  property  from  threatened 


Injury  and  to  redress  Inflicted  Injury  thereto 
from  the  operation  of  hydraulic  mines, 
though  carried  on  under  a  permit  and  In 
strict  compliance  with  the  plans  and  direc- 
tions of  the  commission,  and  that  the  act 
does  not  have  that  effect.  The  provisions  of 
the  act  directing  notice  to  be  given  and  au- 
thorizing a  hearing  at  which  all  parties  In- 
terested may  appear  were  not  Intended  to 
conclude  and  estop  the  owners  of  lands  below 
with  respect  to  subsequent  Injuries  that 
might  be  inflicted,  but  were  designed  to  en- 
able the  commission  to  obtain  all  aid  which 
It  could  derive  from  the  suggestions  of  all 
interested  persons,  Including  those  who  might 
believe  their  property  to  be  In  danger,  In  or- 
der that  It  would  be  better  advised  as  to  the 
means  and  plans  necessary  to  prevent  Injury. 

The  judgment  and  orders  appealed  from 
are  affirmed. 

We  concur:  ANGELLOTTI,  J.;  HEN- 
SHAW,  J.;  LORIGAN,  J.;  SLOSS,  J. 
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MARRIOTT  v.  WILLIAMS  et  al.     (S.  F. 
4,215.) 

(Supreme  Court  of  California.    Jan.  23,  1908. 
Rehearing  Denied  Feb.  20,  1908.) 

1.  Appeal  —  Review— Habmless  Ebbob— Ad- 
mission of  Evidence. 

In  an  action  for  personal  injuries  inflicted 
by  defendants,  it  appeared  that  defendant  went 
to  plaintiff's  house  to  demand  a  retraction  of 
a  published  article,  and  that,  after  a  scuffle, 
plaintiff  started  upstairs.  Defendant  testified 
that  plaintiff  made  a  movement  as  though  he 
was  going  to  draw  a  revolver,  and  thereupon 
defendant  shot  plaintiff,  who  afterward  crawled 
upstairs.  Plaintiff  and  his  wife  were  permitted 
to  testify  that,  after  reaching  his  bedroom,  plain- 
tiff asked  his  wife  to  come  into  the  room  and 
lock  tbe  hall  door  of  a  room  opening  into  the 
bedroom  and  the  door  of  the  bedroom.  Held 
that,  if  the  admission  of  the  testimony  was  er- 
ror, it  was  harmless. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §5  4153-4160]. 

2.  Same. 

In  an  action  for  personal  injuries  Inflicted 
by  defendant,  plaintiff  testified  on  cross-examina- 
tion that  he  was  the  prosecuting  witness  in  a 
criminal  prosecution  for  the  same  assault,  but 
the  court  refused  to  allow  proof  of  defendant's 
acquittal  on  the  criminal  charge.  _  Held,  that 
the  evidence  could  only  be  admissible  to  show 
plaintiff's  bias  for  impeaching  purposes,  and 
where  plaintiff's  intensity  of  feeling  was  freely 
admitted  and  manifested  throughout  the  case  the 
rejection  of  the  evidence  was  harmless. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §g  4161-4170.  | 

3.  Assault  and  Battery — Damages — Exem- 
plary Damages— Admission  of  Evidence- 
Wealth  op  Defendant  at  Time  of  Trial. 

In  an  action  for  injuries,  where  malice  is 
alleged  and  exemplary  damages  asked,  evidence 
of  defendant's  wealth  is  admissible  to  enable 
tbe  jury  to  determine  what  amount  of  punish- 
ment would  be  inflicted  by  compelling  defend- 
ant to  pay  a  given  sum  of  money,  hence,  it  is 
proper  to  show  defendant's  wealth  at  the  time 
of  the  trial  instead  of  at  the  time  of  the  injury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  4,  Assault  and  Battery,  g  46.J 
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4.  Same— Defenses^ Provocation. 

In  an  action  for  injuries,  the  publication  of 
an  alleged  defamatory  article  by  plaintiff  cannot 
be  considered  in  reduction  of  the  actual  damages, 
but  only  in  reduction  of,  or  get-off  against,  exem- 
plary damages. 

[Ed.  Note— For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Assault  and  Battery,  §  48.] 

5.  Same— Self-Defense. 

In  an  action  for  personal  injuries,  self- 
defense  is  an  affirmative  defense,  and  the  burden 
of  proving  it  is  upon  defendant,  for  there  is' 
no  presumption  that  a  bodily  injury  is  justi- 
fiable, and  the  justification  must  be  proved  by 
the  one  asserting  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  4,  Assault  and  Battery,  §  36.] 

6.  Tobts — Joint  Liability— Vekdict— Differ- 
ent Defendants. 

In  an  action  against  two  or  more  persons 
for  a  single  tort,  there  cannot  be  different  ver- 
dicts for  different  sums  against  different  defend- 
ant* upon  the  same  trial,  for  all  who  are  guilty , 
at  all  are  liable  for  the  whole  amount  of  the 
actual  damages,  irrespective  of  the  degree  of 
culpability. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Torts,  §§  29,  38.] 

In  Bank.  Appeal  from  Superior  Court,  City 
and  County  of  San  Francisco;  M.  C.  Sloss, 
Judge. 

Action  by  Frederick  Marriott  against  Thom- 
as II.  Williams  and  another.  From  a  judg- 
ment against  Williams  and  from  an  order  de- 
nying a  new  trial,  he  appeals.  Affirmed. 

H.  T.  Creswell  and  P.  F.  Dunne,  for  appel- 
lant. Hiram  W.  Johnson  and  Albert  M.  John- 
Bon,  for  respondent 

SHAW,  J.  This  is  an  action  to  recover 
damages  for  personal  injuries  inflicted  upon 
the  plaintiff  by  defendants.  The  jury  render- 
ed a  verdict  against  the  defendant  Williams 
alone,  and  judgment  was  entered  accordingly. 
The  appeal  is  by  the  defendant  Williams  from 
an  order  denying  his  motion  for  a  new  trial. 

The  complaint  alleges  that  the  defendants 
entered  plaintiff's  home  and  there  assaulted, 
beat,  and  wounded  him,  shooting  him  twice  in 
the  leg,  breaking  both  bones  below  the  knee, 
and  piercing  the  fleshy  part  of  the  thigh,  and 
bruising  and  cutting  his  head  and  band.  The 
answer  admits  that  Beale  inflicted  the  cuts 
and  bruises  on  the  head  and  hand,  and  that 
Williams  shot  plaintiff  in  the  leg,  but  alleges 
that  It  was  all  done  in  necessary  self-defense. 
Upon  the  trini,  there  was  practically  no  con- 
troversy over  the  fact  that  Beale  cut  and 
bruised  the  plaintiff's  head  and  hand  by  beat- 
ing him  with  a  pistol,  and  that  Williams  shot 
plaintiff  in  the  thigh  and  below  the  knee, 
breaking  the  bones  as  alleged. 

The  plaintiff  was  the  publisher  of  a  week- 
ly paper  called  the  "News  Letter."  The  de- 
fendants went  to  his  house  for  the  avowed 
purpose  of  demanding  and  procuring  from  him 
a  retraction  of  a  statement  published  In  the 
paper.  Upon  entering  the  hallway  of  the 
house,  the  plaintiff  asked  them  for  their  bats, 
and  took  Beale's  hat  and  started  toward  the 
rear  of  the  hall  to  hang  It  on  the  hat  rack. 
Before,  or  immediately  after,  this  was  done. 


(Cat 

Beale  demanded  of  Marriott  the  retraction, 
and  almost  Immediately  struck  the  blows  on 
the  hand  and  head,  while  the  two  were  engag- 
ed In  a  scuffle.  Marriott  broke  away  and 
started  to  run  up  the  stairway,  which  was  on 
the  left  side  of  the  hallway.  There  were  20 
steps  In  the  stairway  and  about  the  fourteenth 
step  from  the  bottom  It  made  a  quarter  turn 
to  the  left  to  reach  the  floor  above.  When  he 
had  gone  perhaps  a  little  more  than  half  way 
up,  Williams  shot  at  him  three  times,  hitting 
him  twice,  as  alleged.  Upon  receiving  the 
shot  which  broke  his  leg,  the  plaintiff  fell  for- 
ward upon  the  upper  steps  and  crawled  to  the 
upper  floor  and  into  his  bedroom.  Almost  im- 
mediately his  wife  came  into  the  room  from 
the  upper  part  of  the  stairway  where,  as  she 
testified,  she  witnessed  a  part  of  the  shooting. 
The  defendants  did  not  pursue  Marriott,  but 
stood  on  the  lower  floor  during  the  altercation 
and  shooting  and  until  Marriott  had  disap- 
peared, and  then  left  the  house. 

Over  the  objection  of  the  defendant,  the 
plaintiff  and  his  wife  were  allowed  to  testify 
that  immediately  after  the  shooting  and  upon 
his  arrival  In  the  bedroom  he  asked  her  to 
come  in  where  he  lay  and  lock  the  door  of 
that  room,  and  also  to  lock  the  hall  door  of 
another  room  which  opened  Into  the  bedroom, 
and  that  she  immediately  did  so.  The  objec- 
tion to  this  evidence  was  that  it  was  Imma- 
terial and  incompetent.  This  ruling  is  assign- 
ed as  error.  It  may  be  conceded  that  these 
acts  and  declarations  were  not  part  of  the  res 
gesta?  of  the  shooting.  They  occurred  after 
the  injury  was  done,  and  not  in  the  sight  or 
hearing  of  the  defendants.  They  tended  to 
prove  no  fact  material  to  the  case,  except  the 
physical  condition  and  mental  state  of  the 
plaintiff  after  he  was  shot.  They  would  tend 
to  show  the  plaintiff's  fear  that  the  defend- 
ants would  follow  him  and  Inflict  more  inju- 
ry, or  annoy  him  or  his  wife  in  some  way, 
and  that  he  was  himself  unable  to  take  the 
precautions  requested.  We  may  concede  that 
the  evidence  was  incompetent  to  prove  his 
physical  condition,  but  its  effect  on  that  part 
of  the  case  would  be  so  trivial  and  inconse- 
quential that  it  could  not  produce  injury.  So 
far  as  they  tended  to  show  that  the  defend- 
ant was  at  that  time  in  fear,  If  we  concede 
that  they  were  not  part  of  the  res  gesta?  on 
that  point,  they  were  immaterial.  The  ruling, 
then,  was  perhaps  technically  erroneous.  The 
inquiry  arises  whether  the  proof  of  said  acts 
and  declarations  was  substantially  prejudicial 
to  the  case  of  the  defendant 

Counsel  contends  with  much  earnestness 
that  it  was  very  prejudicial  because  of  its 
bearing  upon  the  issue  of  self-defense.  The 
defendant  Williams  testified  that  Marriott,  as 
he  was  running  up  the  stairway,  turned  bis 
side  around  to  the  left,  at  the  same  time  mak- 
ing a  motion  for  his  hip  pocket,  and  than 
thereupon  he  (Williams),  believing  that  Mar- 
riott intended  to  draw  a  pistol  to  shoot  him, 
drew  his  own  pistol,  and  fired  three  times  at 
Marriott  as  fast  as  he  could.  Beale  also  tea- 
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tlfled  that  he  saw  the  threatening  motion  of 
Marriott.  This  motion  of  Marriott  constitutes 
the  Bole  basis  of  the  claim  of  self-defense  on 
the  part  of  Williams.  He  took  no  part  in  the 
assault  on  the  lower  floor  of  the  hall.  The 
argument  In  regard  to  the  effect  of  the  evi- 
dence about  the  locking  of  the  doors  runs 
thus:  The  motion  towards  the  hip  pocket 
was  prompted  by  courage  and  a  spirit  of  com- 
bat. The  locking  of  the  doors  was  requested 
because  Marriott  was  then  in  fear  and  desir- 
ed protection.  Proof  of  the  manifestation  of 
,  -  the  latter  feeling,  so  soon  after  the  manifesta- 
tion of  the  former,  tended  to  throw  doubt  on 
the  existence  of  the  former,  and,  to  that  ex- 
tent, tended  to  disprove  the  making  of  the  hip- 
pocket  motion.  This  argument  is  not  of  great 
force,  at  best,  and  what  little  strength  it  has 
is  much  impaired  when  we  consider  that,  in 
the  meantime,  Marriott  had  received  two  se- 
vere wounds,  one  of  them  dangerous,  had  had 
his  leg  broken  by  one  of  them,  and  that  at  the 
thne  he  requested  the  locking  of  the  doors  he 
was  lying  on  the  floor  of  his  bedroom  suffer- 
ing indescribable  agonies  from  his  wounds,  as 
he  testifies.  Such  intervening  circumstances 
and  such  condition  would  probably  unnerve 
the  most  courageous  person,  or  at  least  re- 
move all  desire  to  attack,  and  substitute  there- 
for the  desire  for  protection.  There  are,  how- 
ever, other  facts  which  show  that  the  evidence 
could  have  had  no  substantial  prejudicial  ef- 
fect. It  was  proven,  without  contradiction, 
that  Marriott  did  not  have  a  pistol,  or  other 
weapon,  upon  his  person.  The  fact  was  estab- 
lished. Not  having  any  pistol  to  draw,  he 
could  not  have  made  the  motion  with  the  in- 
tent to  draw  it.  There  was,  therefore,  no  real 
danger  to  Williams,  no  necessity  for  him  to 
shoot  In  self-defense,  nothing,  at  most,  but  a 
mere  appeurance  of  danger.  If  the  suspicious 
motion  was  made,  as  claimed,  it  must  have 
been  one  of  those  Involuntary  movements  of 
the  arms  which  many  people  make  in  running, 
which  Williams,  In  his  combative  spirit,  mis- 
took for  a  motion  to  draw  a  pistol,  or  it  may 
have  been  a  pretense  of  such  motion,  made  by 
Marriott  to  intimidate  the  defendants  and  pre- 
vent then*  further  pursuit  or  gam  time  to 
reach  a  place  of  safety.  If  it  was  the  latter', 
It  would  be  entirely  consistent  with  the  feel- 
ing of  fear  and  the  desire  for  protection  man- 
ifested in  the  bedroom,  and  proof  of  the  exist- 
ence of  one  would  not  tend  to  disprove  the  oth- 
er. If  it  was  the  mere  accidental  and  uncon- 
scious motion  made  in  running,  It  would  have 
no  significance  at  all  with  respect  to  his  state 
of  mind  and  the  proof  of  the  subsequent  fear 
and  desire  for  protection  would  be  proof  of 
an  immaterial  fact.  In  either  case  the  evi- 
dence objected  to  could  have  produced  no  in- 
Jury  to  the  defendants'  case. 

With  regard  to  the  blows,  inasmuch  as  the 
verdict  was  In  favor  of  Beale,  who  alone  In- 
flicted them,  we  must  assume  that  the  jury 
held  them  to  be  Justified,  and  hence,  the  effect 
of  the  evidence  of  locking  the  doors  on  this 
part  of  the  case  was  not  injurious. 


What  has  been  said  Is  also  applicable  to  the 
objection  to  the  admission  of  similar  evidence, 
introduced  in  rebuttal,  In  connection  with 
proof  of  declarations  by  Mrs.  Marriott,  incon- 
sistent with  her  testimony  as  a  witness  for 
plaintiff,  and  nothing  further  need  be  said 
with  regard  thereto. 

The  defendants  had  been  acquitted  upon  a 
criminal  prosecution  for  the  assault  upon  Mar- 
riott. On  cross-examination  Marriott  testi- 
fied, in  answer  to  the  defendants'  questions, 
that  he  was  the  prosecuting  witness  in  that 
case.  The  court  refused  to  allow  proof  of  the 
fact  of  acquittal  of  the  criminal  charge.  The 
evidence  was  pertinent  only  to  show  his  feel- 
ing and  bias  against  the  defendants  and  there- 
by to  Impeach  his  credibility  as  a  witness. 
Even  if  we  concede  that  natural  chagrin  at 
the  defeat  of  the  criminal  prosecution  might 
have  added  to  the  intensity  of  his  feeling,  and 
that,  in  general,  the  proof  would  be  admissi- 
ble for  that  purpose,  solely,  it  would  be  harm- 
less error  here,  where  the  feeling  was  freely 
admitted  and  was  manifest  throughout  the 
ease,  and  where  the  circumstances  were  such 
that  it  would  have  been  inferred  by  the  jury, 
even  if  there  had  been  no  proof  or  exhibition 
of  it. 

The  complaint  alleged  malice  on  the  part  of 
the  defendants  and  asked  exemplary  damages. 
It  was  therefore  proper  to  allow  evidence  of 
the  defendants'  wealth.  Sloan  v.  Edwards,  61 
Md.  100;  Webb  v.  Oilman,  80  Me,  177,  13  AtL 
G88;  Draper  v.  Baker,  61  Wis.  450,  21  N.  W. 
527,  50  Am.  Rep.  143;  Brown  v.  Evans  (C. 
C.)  17  Fed.  912;  3  Cyc.  1095;  2  Am.  &  Eng. 
Ency.  of  Law,  907;  1  Ency.  Ev.  1004.  Such 
evidence  is  admitted  to  enable  the  jury  to  de- 
termine what  amout  of  punishment  would  be 
inflicted  upon  the  defendant  by  compelling 
him  to  pay  a  given  sum  of  money.  Hence  it 
is  proper  to  show  his  wealth  at  the  time  of 
the  trial,  as  was  done  here,  Instead  of  at  the 
time  of  the  Injury.  In  mitigation  of  damages 
the  defendants  pleaded  the  publication  of  the 
articles  above  referred  to,  which,  as  they  al- 
lege, were  defamatory,  and  gave  them  Just 
cause  for  great  indignation.  The  court  in- 
structed the  jury  that  these  matters  could  not 
be  considered  In  reduction  of  the  actual  dam- 
ages accruing  from  his  pain,  physical  injuries, 
loss  of  time,  and  moneys  expended,  or  any 
other  element  of  actual  damages,  but  only  In 
reduction  of,  or  set-off  against,  the  exemplary 
damages.  That  this  was  a  correct  exposition 
of  the  law  is  well  settled.  Goldsmith  v.  Joy, 
61  Vt.  488,  17  Atl.  1010,  4  L  R.  A,  500,  15 
Am.  St  Rep.  923 ;  Badostain  v.  Grazide,  115 
Cal.  429,  47  Pac.  118;  Fenclon  v.  Butts,  53 
Wis.  351,  10  N.  W.  501 ;  Corcoran  v.  Harran, 
55  Wis.  122,  12  N.  W.  468;  Donnelly  v.  Har- 
ris, 41  111.  128.  The  assault  and  injury  to  the 
plaintiff  were  admitted.  The  answer  that 
they  were  Inflicted  in  self-defense  was  an  af- 
firmative defense,  which  it  was  necessary  for 
the  defendants  to  establish  by  a  preponder- 
ance of  the  evidence.  A  person  who  sues  for 
a  personal  Injury  at  the  hands  of  another  is 
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not  bound  to  prove,  In  the  first  instance,  that 
he  was  not  the  aggressor  and  that  the  defend- 
ant did  not  act  In  self-defense.  He  must 
prove  the  assault  and  the  Injury,  If  they  are 
denied.  In  so  doing,  he  may  incidentally  bring 
out  facts  tending  to  support  a  plea  of  self-de- 
fense, and  if  so  the  defendant  will  be  entitled 
to  the  benefit  of  such  evidence.  But  the_bur- 
den  of  proof  to  establish  the  self-defense  re- 
mains with  the  defendant  There  is  no  pre- 
sumption that  a  bodily  injury  is  justifiable, 
and  the  justification  must  be  proven  by  him 
who  asserts  it.  The  instructions  of  the  court 
embodying  these  propositions  were  properly 
given.  Sellman  v.  Wheeler,  96  Md.  751,  54 
Atl.  518;  GIzler  v.  Witzel,  82  111.  326;  John- 
son v.  Strong,  58  S.  W.  430,  22  Ky.  Law  Rep. 
577;  Phillips  v.  Mann,  44  S.  W.  379,  19  Ky. 
Law  Rep.  1705;  Rhinehart  v.  Whitehead,  64 
Wis.  42,  24  N.  W.  401. 

In  actions  against  two  or  more  persons  for 
a  single  tort,  there  cannot  be  two  verdicts  for 
different  sums  against  different  defendants  up- 
on the  same  trial.  There  can  be  but  one  ver- 
dict for  a  single  sum  against  all  who  are  found 
guilty  of  the  tort  All  who  are  guilty  at  all 
are  liable  for  the  whole  amount  of  the  actu- 
al damages  arising  from  the  Injury  inflicted, 
Irrespective  of  the  degree  of  culpability.  Hud- 
dleson  v.  Borough,  111  Pa.  110,  2  Atl.  200; 
McCool  v.  Mahoney,  54  Cal.  492;  Nichols  v. 
Dunphy,  58  Cal.  607 ;  Everrord  v.  Gabbert,  83 
Ind.  492 ;  Carney  v.  Reed,  11  Ind.  417 ;  Cool- 
ey  on  Torts,  p.  136;  1  Suth.  Dam.  8  140.  The 
court  did  not  err  in  Instructing  the  jury  to 
this  effect 

There  are  some  other  objections  to  the 
charge  to  the  Jury,  and  there  are  other  rul- 
ings in  the  admission  of  evidence  which  are 
questioned,  but  they  are  all  either  covered  by 
what  we  have  said,  or  they  are  too  trivial  to 
require  notice. 

The  order  Is  affirmed. 

We  concur:  McFARLAND,  J. ;  LORIGAN, 
J. ;  ANGBLLOTTI,  J. ;  BEATTY,  C.  J. 


158  Cal.  7Z1 

PEOPLE  ex  inf.  BOARD  OF  HARBOR 
COM'RS  FOR  SAN  DIEGO  BAY  v. 
KEKBER  et  al.    (L.  A.  1,983.) 
(Supreme  Court  of  California.    Jan.  24,  1908. 
Rehearing  Denied  Feb.  20,  1908.) 

1.  Navigable  Waters— Tiok  Lands— What 
Constitute. 

Land  lying  between  the  lines  of  the  ordi- 
nary high  and  low  tides,  and  covered  and  un- 
covered successively  by  the  ebb  and  flow  there- 
of, constitutes  tide  lands. 

(Ed.  Note.— For  eases  in  point,  see  Cent.  Dig. 
vol.  37,  Navigable  Waters,  §§  180-187.] 

2.  Same— Title. 

Tide  lands  fronting  on  navigable  waters 
vest  in  the  state  by  virtue  of  its  sovereignty. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Navigable  Waters,  §§  180-187.] 

8.  Same— Private  Title— No  Acquisition  by 
Prescription. 

Tide  lands  fronting  on  a  navigable  bay 
constitute  property  devoted  to  a  public  use,  of 
rbich  private  persons  cannot  obtain  title  by 


prescription,  founded  upon  adverse  occupancy 
tor  the  period  prescribed  by  the  statute  of  lim- 
itations. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37,  Navigable  Waters,  U  180-193 ;  vol  1, 
Adverse  Possession,  §8  24-57  ] 

4.  Same— Abandonment  of  Public  Use. 

Though  the  public  use  in  tide  lands  front- 
ing on  a  navigable  bay  may,  by  some  lawful 
act  of  public  authority,  be  abandoned,  and  if 
the  state  then  holds  the  title  it  will  thereafter 
hold  it  as  a  proprietor,  if  the  statute  of  limita- 
tions can  run  against  the  state  respecting  the 
lands,  it  will  only  begin  from  the  date  when  the 
public  use  ceased. 

5.  Same— Constitutional  Law. 

Const.  1879,  art  15.  §  3,  provides  that  all 
tide  lands  within  two  miles  of  any  city  or  town 
and  fronting  on  a  navigable  bay,  etc.,  shall  be 
withheld  from  grant  or  sale  to  individuals,  etc., 
and  article  4,  §  31,  prohibits  the  gift  of  state 
property  by  the  Legislature.  Article  22,  f  1, 
repeals  all  laws  inconsistent  with  the  Consti- 
tution. Held  that  ao  long  as  such  tide  lands 
remain  subject  to  navigation,  they  cannot  be 
alienated  by  the  state  except  for  navigation 
purposes,  and  title  thereto  may  not  be  acquired 
by  individuals  by  prescription;  so  far  as  Code 
Civ.  Proc.  5  315,  limiting  actions  by  the  people 
to  sue  for  land,  and  Civ.  Code,  §  1007,  providing 
that  occupancy  for  the  period  prescribed  by  the 
Code  of  Civil  'Procedure  as  sufficient  to  bar  suit 
to  recover  property  confers  prescriptive  title 
thereto,  would  enable  title  to  such  lands  to  be 
acquired,  they  were  repealed  by  the  Constitu- 
tion. 

6.  Same— Sea- Wall  Line— Establishment— 

Effect. 

The  establishment  of  a  sea-wall  line  by  the 
San  Diego  harbor  commissioners,  under  author- 
ity of  Pol.  Code,  S§  2587,  2588,  does  not  consti- 
tute an  abandonment  of  the  public  use  in  tide 
lands  between  that  line  and  the  shore,  where  no 
wall  has  been  built  nor  projected,  and  no  ob- 
struction to  navigation  has  been  placed  on  the 
line,  since,  under  sections  2579,  2588  and  2o!". 
the  line  may  be  changed  before  the  wall  is  built 
so  as  to  cause  such  lands  to  remain  In  the  part 
of  the  bay  reserved  for  navigation. 

7.  Same— Alcalde  Gbant  Effect. 

A  purported  conveyance  by  the  alcalde  of 
the  pueblo  of  San  Diego  on  March  18,  1850,  of 
tide  lands  passed  no  title,  since  at  that  time  ti- 
tle had  accrued  to  the  United  States  as  sov- 
ereign :  St  1850,  p.  121,  c.  46,  incorporating 
San  Diego,  not  validating  alcalde  grants,  and 
Act  May  14,  1861  (St  1861.  p.  363.  c.  356).  con- 
firming such  grants  near  Oakland,  San  Fran- 
cisco, and  San  Quentin  prison,  not  ratifying 
such  conveyance. 

8.  Statutes  —  Affecting  State's  Title— 
constbuction. 

Statutes  depriving  the  state  of  its  property 
must  be  construed  favorably  to  the  state,  or,  at 
least,  not  strictly  against  it. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  44,  Statutes,  §  319.] 

Department  1.  Appeal  from  Superior 
Court,  San  Diego  County;  E.  S.  Torrance, 
Judge. 

Action  by  the  people  of  the  state  of  Cali- 
fornia, by  the  State  Board  of  Harbor  Com- 
missioners for  San  Diego  Bay,  against  H. 
Kerber  and  others.  From  the  Judgment  de- 
fendants appeal.  Affirmed. 

Stearns  &  Sweet  and  Haines  &  Haines,  for 
appellants.  Shaw  &  Winnek  and  Victor  E. 
Shaw,  for  respondent 

SHAW,  J.  This  action  is  prosecuted  under 
the  authority  of  section  2578  of  the  Political 
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Code,  to  recover  possession  of  certain  prem- 
ises alleged  to  constitute  a  part  of  the  tide 
lands  of  the  bay  of  San  Diego.  Plaintiff  had 
judgment  for  part  of  the  land  sued  for,  and 
the  defendants  appeal  from  that  part  of  the 
judgment.  The  defendants  denied  ownership 
of  the  lands  by  the  state,  and  pleaded,  as  a 
defense,  the  10-year  statute  of  limitations,  as 
set  forth  In  section  315  of  the  Code  of  Civil 
Procedure.  The  court  found  that  the  defend- 
ants have  been  In  adverse  occupancy  of  the 
land  for  more  than  10  years  next  before  the 
action  was  begun.  The  evidence  shows  that 
their  occupancy  began  on  January  1,  1887, 
and  has  continued  ever  since  that  time.  The 
claim  of  the  defendants  Is  that  the  action  is 
barred  by  the  statute,  and  that,  under  tbe 
provisions  of  section  1007  of  the  Civil  Code, 
they  have  acquired  title  to  the  land  by  pre- 
scription. 

The  land  in  question  lies  between  the  lines 
of  the  ordinary  high  and  low  tides  and  is 
covered  and  uncovered  successively  by  the 
ebb  and  flow  thereof.  It  is,  unquestionably, 
tide  land,  in  the  usual  meaning  of  that  term. 
People  v.  Davidson,  30  Cal.  886;  Bondell  v. 
Fay,  82  Cal.  364;  Oakland  v.  Oakland  Water 
F.  Co.,  118  CaL  182,  60  Pac.  277.  It  Is  sit- 
uated next  to  the  shore  line  at  ordinary  high 
tide  and  constitutes  a  strip  of  land  40  feet 
in  width,  running  from  the  line  of  Atlantic 
street  on  the  west  to  the  line  of  California 
street  on  the  east,  assuming  that  those  streets 
extend  into  the  bay.  The  said  shore  line  at 
that  point  is  10  feet  south  of  the  south  line 
of  H  street  In  the  city  of  San  Diego.  The 
land  extends  40  feet  into  the  water  at  ordi- 
nary high  tide,  and,  under  the  existing  nat- 
ural conditions,  it  Is  not  disputed  that  it 
fronts  on  the  waters  of  San  Diego  Bay,  and 
constitutes  a  portion  of  the  waters  thereof 
used  for  navigation.  It  either  adjoins  or  is 
within  the  city  of  San  Diego.  Tide  lands  of 
this  character  vest  in  and  belong  to  the  state 
by  virtue  of  its  sovereignty.  Shlvely  v. 
Bowlby,  152  U.  S.  1,  14  Sup.  Ot  548,  38  L. 
Ed.  331;  Parish  v.  Coon,  40  Cal.  57;  People 
v.  Morrill,  26  Cal.  337;  Ward  v.  Mulford,  82 
Cal.  365.  And  when  such  tide  lands  are 
situated  In  a  navigable  bay,  and  constitute 
a  part  of  the  water  front  thereof,  as  Is  the 
case  here,  they  constitute  property  devoted 
to  a  public  use,  of  which  private  persons  can- 
not obtain  title  by  prescription,  founded  upon 
adverse  occupancy  for  the  period  prescribed 
by  the  statute  of  limitations.  In  Ward  v. 
Mulford,  supra,  on  page  372  of  32  Cal.,  the 
court  says  on  this  subject:  "Such  land  Is 
held  in  trust  for  the  benefit  of  the  people. 
The  right  of  the  state  is  subservient  to  the 
public  rights  of  navigation  and  fishery,  and 
theoretically,  at  least,  the  state  can  make  no 
disposition  of  them  prejudicial  to  the  right 
of  the  public  to  use  them  for  the  purposes  of 
navigation  and  fishery,  and  whatever  disposi- 
tion she  does  make  of  them,  her  grantee  takes 
them  upon  the  same  terms  upon  which  she 


holds  them,  and,  of  course,  subject  to  the  pub- 
lic rights  above  mentioned."  See,  also,  Oak- 
land v.  Oakland  W.  F.  Co.,  page  184  of  118 
Cal.,  page  286  of  50  Pac,  where  the  same 
passage  is  quoted  with  approval.  Property 
thus  held  by  the  state  in  trust  for  public  use 
cannot  be  gained  by  adverse  possession,  and 
the  statute  of  limitations  does  not  apply  to 
an  action  by  the  state  or  its  agents  to  re- 
cover such  property  from  one  using  it  for 
private  purposes  not  consistent  with  the  pub- 
lic use.  This  is  the  settled  rule  In  this  state, 
with  respect  to  all  properties  so  devoted  to 
public  use,  and  tide  lands — underlying  wa- 
ters forming  part  of  the  waters  of  a  naviga- 
ble bay  used  for  navigation — are  not,  in  this 
respect,  to  be  distinguished  from  property 
used  for  other  public  purposes.  Upon  this 
point  the  rule  Is  thus  stated:  "It  Is  imma- 
terial where  the  title — that  Is,  the  record 
title — is  held,  whether  by  the  state  at  large, 
or  by  a  county,  or  by  some  municipal  depart- 
ment or  other  official  body.  There  can  be  no 
adverse  holding  of  such  land  which  will  de- 
prive the  public  of  the  right  thereto,  or  give 
title  to  the  adverse  claimant,  or  create  a  title 
by  virtue  of  the  statute  of  limitations.  The 
rule  is  universal  In  its  application  to  all  prop- 
erty set  apart  or  reserved  for  public  use,  and 
the  public  use  for  which  it  is  appropriated  is 
immaterial.  Tbe  same  principles  which  gov- 
ern the  adverse  holding  of  a  street,  a  public 
square,  a  quay,  a  wharf,  a  common,  apply  to 
the  adverse  holding  of  a  schoolhouse.  The 
public  is  not  to  lose  its  rights  through  the 
negligence  of  its  agents,  nor  because  it  has 
not  chosen  to  resist  an  encroachment  by  one 
of  Its  own  number,  whose  duty  it  was,  as 
much  as  that  of  every  other  citizen,  to  pro- 
tect the  state  in  its  rights."  This  rule  has 
been  often  repeated  in  the  opinions  of  this 
court  Hoadley  v.  San  Francisco,  60  Cal. 
275;  People  v.  Pope,  53  Cal.  437;  Vlsalla  v. 
Jacobs,  65  Cal.  434,  4  Pac.  433,  62  Am.  Rep. 
303;  San  Leandro  v.  Le  Breton,  72  Cal.  170, 
13  Pac.  405;  Yolo  Co.  v.  Barney,  79  Cal.  878, 
21  Pac.  833,  12  Am.  St  Rep.  152;  Mills  v. 
Dos  Angeles,  90  Cal.  522,  27  Pac.  354;  Orena 
v.  Santa  Barbara,  91  Cal.  621,  28  Pac.  268; 
San  Francisco  v.  Bradbury,  92  Cal.  418,  28 
Pac  803;  Archer  v.  Salinas,  93  Cal.  48,  28 
Pac.  839,  16  L.  R.  A.  145;  Ames  v.  San 
Diego,  101  Cal.  894,  85  Pac.  1005;  Home  v. 
San  Francisco,  119  Cal.  537,  51  Pac  950: 
Holladay  v.  San  Francisco,  124  Cal.  858,  57 
Pac.  146;  San  Francisco  v.  Sharp,  125  Cal. 
586,  58  Pac  173;  S.  P.  Co.  v.  Hyatt,  132  Cal. 
240,  64  Pac.  272,  54  L.  R.  A.  522. 

It  Is  true  that  the  public  use  may,  by  some 
lawful  act  of  public  authority,  be  discontinu- 
ed or  abandoned,  and  that,  in  that  event  the 
property  may  thereupon  cease  to  be  protected 
by  this  rule  If  the  title  Is  at  that  time  held 
by  the  state,  It  will  thereafter  hold  It  as  a 
proprietor  and  not  as  a  public  agent  or  sover- 
eign In  charge  of  a  public  use.  If  an  ad- 
verse possession  can  be  maintained,  or  if  the 
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statute  of  limitations  can  rtm  against  the 
state,  In  regard  to  such  proprietary  property, 
It  will  begin  from  the  date  when  the  public 
use  ceased  and  not  before.  If  the  power  la 
left  to  the  Legislature,  It  may  then  provide 
for  the  sale  of  such  property,  and  order  that 
it  may  become  the  subject  of  private  owner- 
ship. But,  as  was  said  In  Yolo  Co.  v.  Bar- 
ney, supra,  the  fact  that  the  public  authori- 
ties in  charge  of  the  property  have  power  to 
discontinue  or  abandon  the  public  use  and 
sell  the  property  for  private  use  does  not  af- 
fect the  rule  above  cited,  nor  enable  an  occu- 
pant to  gain  It  by  adverse  possession  before 
that  event  occurs,  or  to  Invoke  the  statute  of 
limitations  to  protect  his  possession  against 
the  state.  This  was  the  rule  applicable  to 
such  property,  so  held  and  used,  before  the 
adoption  of  the  Constitution  of  1879.  To 
make  such  tide  lands  more  secure  against 
unwise  disposition  by  the  Legislature  to  the 
detriment  or  destruction  of  the  public  rights, 
the  following  provision  was  inserted  therein: 
"All  tide  lands  within  two  miles  of  any  in- 
corporated city  or  town  in  this  state,  and 
fronting  on  the  waters  of  any  harbor,  estu- 
ary, bay,  or  inlet,  used  for  the  purposes  of 
navigation,  shall  be  withheld  from  grant  or 
sale  to  private  persons,  partnerships  or  cor- 
porations." Article  15,  §  3.  Other  constitu- 
tional provisions  prevent  the  gift  of  any  state 
property  by  the  Legislature.  Article  4,  §  31. 
So  long,  therefore,  as  property  of  this  char- 
acter remains  subject  to  use  for  the  purposes 
of  navigation,  it  cannot,  without  an  amend- 
ment of  the  Constitution,  be  disposed  of  by 
the  state  in  any  manner,  except  in  further- 
ance of  the  purposes  of  navigation  to  which 
it  is  dedicated.  The  provisions  of  the  Con- 
stitution are  of  higher  force  than  the  statute 
of  limitations,  or  the  statute  defining  the 
manner  of  acquiring  title  to  property  by  ad- 
verse occupancy.  If  the  state  Is  without  pow- 
er to  dispose  of  this  land  for  private  use  at 
all,  Its  officers  and  agents  must  be  without 
power  to  make  a  virtual  disposition  of  it  by 
their  neglect  In  permitting  private  persons  to 
occupy  it  for  a  period  of  10  years,  under 
claim  of  ownership,  and  thus  giving  such  per- 
sons an  opportunity  to  invoke  for  their  bene- 
fit a  legislative  declaration  that  such  occu- 
pancy will  bar  the  state  of  its  title.  So  far 
as  the  statutes  referred  to  may  have  had 
that  effect  before  the  adoption  of  the  Consti- 
tution, they  must  be  considered  as  having 
ceased  to  exist  when  the  Constitution  took 
effect.  The  Constitution  declares  that  all 
laws  Inconsistent  with  Its  provisions  shall 
cease  upon  its  adoption.  Article  22,  §  1.  In 
this  view  of  the  case,  It  is  immaterial  wheth- 
er title  by  prescription  under  the  Code  Is,  or 
Is  not,  founded  upon  the  presumption  that  the 
possession  was  originally  taken  under  a  grant 
which  had  been  lost  in  the  lapse  of  time,  as 
was  the  case  at  common  law,  even  if  it  were 
conceded  that  the  rule  that  there  can  be  no 
adverse  possession  of  property  devoted  to 
public  use  did  not  apply  to  this  land. 


|  It  is  claimed  that  the  land  in  contro- 
versy is  not  now  devoted  to  public  use  for 
navigation;  that,  by  lawful  action  of  the 
harbor  board,  the  public  use  has  been  dis- 
continued and  abandoned,  and  the  land  made 
available  for  sale  to  private  use,  and  thus 
has  become  proprietary  In  character;  that 
this  occurred  more  than  10  years  before  the 
action  was  begun ;  and  hence,  that  the  stat- 
ute of  limitations  has  barred  the  action, 
and  the  defendants  have  acquired  title.  This 
theory  Is  based  on  the  fact  that  on  March  17, 
1890,  the  board  of  harbor  commissioners  of 
San  Diego,  under  the  provisions  of  sections 
2587  and  2588  of  the  Political  Code,  establish- 
ed a  line  for  the  location  of  a  sea-wall  or  a 
harbor  embankment  to  be  thereafter  erected, 
and  that  this  land  Is  between  that  line  and 
the  shore,  and  some  150  feet  distant  from  the 
sea-wall  line.  It  may  be  admitted  that  when 
a  sea-wall  shall  be  constructed  on  this  line, 
and  the  water  between  It  and  the  shore  Is 
thereby  excluded  from  use  for  navigation,  the 
land  between  the  wall  and  ordinary  high- 
tide  line,  not  abutting  on  the  wall,  nor  lying 
so  near  It  as  to  be  reasonably  necessary  for 
purposes  Incidental  to  and  in  furtherance  of 
navigation,  may  become  proprietary  lands, 
which,  like  ordinary  public  land,  may  be 
sold  by  the  state  to  private  persons  for  pri- 
vate use  not  connected  with  navigation.  Per- 
haps, before  such  wall  is  constructed,  land 
within  the  sea-wall  line,  and  so  remote  there- 
from that  its  use  for  private  purposes  would 
not  be  detrimental  to  the  public  use  or  the 
public  right,  might  be  disposed  of  to  private 
persons  in  connection  with  and  in  aid  of  the 
building  of  such  wall,  and  its  adaptation  to 
purposes  of  navigation  and  commerce,  as,  for 
instance,  to  raise  funds  wherewith  to  build 
the  wall.  We  are  not  called  upon  here  to 
express  any  opinion  on  these  questions.  No 
such  case  is  presented.  No  such  disposition 
of  the  land  has  been  made  to  the  defendants, 
or  to  any  person.  No  sea-wall  has  been  built 
or  projected.  No  barrier  or  obstruction  to- 
navigation  has  been  placed  on  the  line.  For 
all  practical  purposes  the  bay  is  open  to  navi- 
gation to  the  actual  shore  line  of  high  tide 
over  the  land  In  question  as  fully  and  freely 
as  before  the  line  was  so  located.  It  still 
remains,  in  fact,  a  part  of  the  bay  of  San 
Diego,  which,  by  section  2579  of  the  Political 
Code,  Is  placed  in  the  possession  and  control 
of  the  harbor  commissioners,  with  all  the 
rights,  privileges,  easements,  and  appurte- 
nances connected  therewith.  They  may,  at 
any  time,  change  the  location  of  the  line. 
Pol.  Code,  §§  2579,  2588,  2593.  Before  a  sea- 
wall Is  constructed,  and  before  private  rights 
accrue  from  such  construction,  it  would  seem 
that  their  power  to  make  such  change  is  un- 
limited. It  may  therefore  be  changed  so  as 
to  include  this  land  within  the  waters  of  the 
bay  set.  apart  exclusively  to  navigation.  In 
People  v.  Williams,  64  CaL  499,  2  Pac.  393, 
the  court  says:  "The  mere  establishment  of 
a  harbor  line  does  not  deprive  the  state  of 
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the  right  to  control  and  regulate  the  water 
within  the  line."  We  think  the  establish- 
ment of  the  sea-wall  line  has  no  effect  what- 
ever upon  the  character  of  the  waters  and 
tide  lands  between  It  and  the  shore  as  prop- 
erty devoted  to  use  for  navigation,  at  least, 
until  some  further  action  is  taken  looking 
to  the  erection  of  the  wall,  or  the  abandon- 
ment of  the  public  use  of  the  waters  between 
it  and  the  shore. 

On  March  18,  1850,  the  alcalde  of  the 
pueblo  of  San  Diego,  In  consideration  of  the 
building  of  a  wharf  by  the  grantees,  executed 
a  deed  purporting  to  convey  to  Jose  Agulrre 
and  others  15  acres  of  land,  including  the 
land  in  controversy.  The  defendants  claim 
under  this  deed,  and  deraign  title  therefrom 
by  a  regular  chain  of  conveyances.  The 
wharf  was  built,  but  Is  gone.  Defendants 
do  not  claim  that  they  ever  maintained  any 
wharf.  San  Diego  was  incorporated  on 
March  27,  1850,  nine  days  after  the  execu- 
tion of  this  deed.  St  1850,  p.  121,  c.  46. 
This  conveyance  could  not  have  been  of  any 
force  or  effect  to  pass  the  title.  At  that  time 
the  title  had  accrued  to  the  United  States  as 
sovereign.  The  community  which  afterward 
became  the  city  of  San  Diego  was  then  a 
mere  unincorporated  village,  or,  at  most,  a 
Mexican  pueblo,  exercising  some  powers  in 
that  capacity.  Whatever  powers  it  may  have 
possessed  over  this  land  as  a  Mexican  pueblo 
before  the  cession  of  the  territory  to  the 
United  States,  those  powers  had  ceased  when 
the  cession  took  place,  and  the  sole  power 
and  authority  to  dispose  of  such  lands  was 
thereupon  transferred  to  the  United  States, 
and  was  by  it  transmitted  to  the  state  of 
California  at  the  time  of  its  admission  as  a 
state  on  September  9, 1850.  There  is  nothing 
In  the  Incorporating  act  creating  the  city  of 
San  Diego,  that  purports  to  validate  the 
previous  grants  of  tide  lands  made  by  the 
alcalde.  The  act  of  May  14,  1861,  refers 
only  to  marsh  and  tide  lands  within  5  miles 
of  the  city  of  Oakland  and  San  Francisco, 
or  within  1%  miles  of  San  Quentln  prison. 
The  proviso  In  that  act  declares  that  no 
sales  of  such  land  within  those  limits  shall 
be  confirmed  by  the  act,  "excepting  alcalde 
grants  which  are  hereby  ratified  and  con- 
firmed." St  1861,  p.  863,  c  856.  Statutes 
which  operate  to  deprive  the  state  of  Its 
property  are  to  be  construed  favorably  to 
the  state,  or,  at  all  events,  are  not  to  be  con- 
strued strictly  against  it  Under  any  theory 
of  interpretation  applicable  thereto,  this  stat- 
ute should  not  be  deemed  a  ratification  of 
previous  alcalde  grants  of  tide  lands  in  or 
adjacent  to  San  Diego. 

We  have  said  nothing  so  far  upon  the  ques- 
tion whether  or  not  the  provisions  of  section 
815  of  the  Code  of  Civil  Procedure  do,  In 
fact  apply  to  actions  by  the  state  for  the 
recovery  of  possession  of  these  tide  lands, 
aside  from  their  exemption  under  the  Con- 
stitution, or  as  lands  devoted  to  public  use. 
For  the  purposes  of  the  discussion  we  have 
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assumed  that  they  would  apply  but  for  such 
exemption,  and  that  their  effect  was  similar 
to  that  of  section  318  respecting  private  prop- 
erty, except  as  to  the  length  of  the  period  of 
limitations.  The  language  of  the  two  sec- 
tions, however,  is  materially  different  Sec- 
tion 818  declares  the  action  barred,  unless  the 
plaintiff,  or  his  privies,  were  "seised  or  pos- 
sessed of  the  property  in  question  within  five 
years  before  the  commencement  of  the  ac- 
tion." Section  815  is  as  follows:  "The  peo- 
ple of  this  state  will  not  sue  any  person  for 
or  in  respect  to  any  real  property,  or  the  Is- 
sues or  profits  thereof,  by  reason  of  the  right 
or  title  of  the  people  to  the  same,  unless: 
1.  Such  right  or  title  shall  have  accrued  with- 
in ten  years  before  any  action  or  other  pro- 
ceeding for  the  same  is  commenced;  or,  2. 
The  people,  or  those  from  whom  they  claim, 
shall  have  received  the  rents  and  profits  of 
such  real  property,  or  of  some  part  thereof 
within  the  space  of  ten  years." 

The  title  of  the  state  to  lands  lying  be- 
tween high  and  low  tide  accrued  upon  the 
admission  of  the  state  to  the  Union.  If  all 
actions  to  recover  such  lands  are  barred  un- 
der subdivision  1,  f  315,  if  begun  more  than 
10  years  after  the  title  of  the  state  accrued, 
it  would  follow  that  the  state  could  not  at 
this  time,  maintain  any  action  for  possession 
thereof  against  a  trespasser,  in  any  case,  re- 
gardless of  the  time  the  unlawful  possession 
had  continued.  In  view  of  this  absurd  re- 
sult It  may  be  doubted  if  section  315  is  ap- 
plicable at  all  to  actions  to  recover  possession 
of  such  tide  lands.  A  doubt  on  this  subject  is 
expressed  In  Farlsh  v.  Coon,  40  Cal.  57,  but 
the  point  was  not  decided.  It  Is  not  neces- 
sary to  decide  It  here.  We  have  noticed  It  to 
this  extent  merely  to  explain  that  we  do  not 
decide  that  the  statute  was  intended  to  apply 
in  any  case. 

The  judgment  Is  affirmed. 

We  concur:   ANGELLOTTI,  J. ;  SLOSS,  J. 


(162  Gal.  618) 

POMONA  LAND  &  WATER  CO.  et  at  v. 
SAN  ANTONIO  WATER  CO.  et  at 
(L.  A.  1,817.) 
(Supreme  Court  of  California.  Jan.  17.  1908. 
Rehearing  Denied  In  Bank  Feb.  16,  1908.) 

1.  Waters  and  Water  Courses— Irrigation 
— Salvage  and  Developed  Water— Right 
TO. 

Where,  under  a  contract  with  defendant 
plaintiffs  were  only  entitled  to  one-half  of  the 
natural  flow  of  a  stream  as  It  reached  a  dam. 
any  water  defendant  saved  by  impounding  the 
water  above  and  bringing  it  to  the  dam  by  pipe 
line,  thus  saving  the  water  otherwise  lost  by 
seepage,  etc.,  above  the  dam,  and  any  water 
developed  from  the  bed  of  the  stream,  are  es- 
sentially new  waters,  and  the  right  to  use  and 
distribute  them  belongs  to  defendant,  under  the 
principle  that,  where  one  Is  entitled  to  use  a 
given  amount  of  water  at  a  given  point  he  may 
not  complain  of  any  prior  use  made  of  the  water 
not  impairing  the  quantity  or  quality  to  which 
he  is  entitled,  and  that  he  may  not  claim  any 
excess  of  water  over  the  amount  to  which  he  is 
entitled  however  it  may  be  produced. 
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2.  Same — Contracts. 

The  only  covenants  binding  those  who  do 
not  personally  incur  the  obligation  are  those 
running  with  land,  and  under  Civ.  Code,  |  1482, 
the  only  covenants  running  with  land  are  those 
contained  in  a  grant  of  an  estate  in  realty  and 
made  for  the  direct  benefit  of  the  property  or 
some  part  of  it  then  in  existence,  and  hence, 
where  parties  in  1877  agreed  that  the  waters  of 
a  stream  should  be  divided  at  a  dam  for  the 
use  of  owners  on  both  sides  of  the  stream,  and 
that  the  parties  should  at  their  joint  expense 
develop  the  waters  from  their  source  to  the  dam, 
and  that  the  development  work  should  proceed 
with  reasonable  diligence  until  completed,  and 
their  successors,  plaintiff  and  defendant,  in  1897 
agreed  that  the  natural  flow  of  the  stream 
should  be  divided  at  a  dam,  defendant  is  bound 
only  by  the  last  contract,  and  is  not  deprived 
by  the  terms  of  the  first  of  the  exclusive  right 
to  water  saved  by  it  by  impounding  the  waters 
of  the  stream  above  and  bringing  it  to  the  dam, 
thus  saving  the  water  otherwise  lost  by  seepage, 
etc.,  above  the  dam,  and  water  developed  from 
the  bed  of  the  stream;  the  development  work 
being  done  30  years  after  the  first  contract  was 
made. 

3.  Same— Finding. 

Where  defendant  is  entitled  to  water  saved 
and  developed  by  it  above  the  natural  flow  of  a 
stream,  the  court  must  determine  with  such  ex- 
actness as  possible  how  much  water  is  saved 
and  developed. 

4.  Same. 

Where  a  contract  provided  plaintiff  and  de- 
fendant should  divide  the  natural  flow  of  a 
stream,  subject  to  the  water  right  of  another, 
established  by  a  judgment  against  plaintiff  and 
defendant's  predecessor,  defendant  could  acquire 
such  right  for  its  own  use,  within  the  limitations 
of  such  judgment. 

5.  Judgment  —  Inteepbetation  —  Reboot  to 
Pleadings. 

Resort  may  be  had  to  the  pleadings  in  a 
case  and  the  issues  joined  thereunder  to  explain 
and  to  limit  the  language  of  a  judgment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  f  969.1 

6.  Waters  and  Water  Courses— Action  to 
Establish  Rights— Judgment. 

Where  one  only  claimed  a  right  to  use  20 
inches  of  water  of  a  stream  for  domestic  pur- 
poses and  to  irrigate  his  land,  a  judgment 
awarding  him  that  amount,  but  not  showing  the 
purpose  for  which  it  might  be  used,  did  not  en- 
title him  nor  his  successor  to  transport  water 
beyond  the  watershed  for  other  uses. 

7.  Same  —  Water  Rights  —  Acquisition  bt 
Prescription. 

Where  plaintiff  and  defendant  water  com- 
panies agreed  upon  a  division  of  the  natural 
flow  of  a  stream  at  a  dam,  subject  to  the  right 
of  another  to  use  20  inches  for  a  specific  pur- 
pose, and  defendant  acquired  such  right,  though 
it  did  not  have  a  right  to  use  water  thereunder 
for  another  purpose,  where  for  a  long  time  it 
openly,  notoriously,  and  under  a  claim  of  right 
diverted  the  water  for  another  purpose  to  a 
point  near  the  dam  and  did  not  allow  it  to  flow 
over  it  for  division,  it  acquired  a  prescriptive 
title  to  the  quantity  used. 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;  M.  T.  Allen,  Judge. 

Action  by  the  Pomona  Land  &  Water  Com- 
pany and  others  against  the  San  Antonio 
Water  Company  and  others.  From  the  Judg- 
ment both  parties  appeal.  Plaintiffs'  appeal 
denied;  judgment  partly  reversed  with  direc- 
tions on  defendants'  appeal  and  defendants' 
appeal  partly  denied. 

Rehearing  denied  in  bank;  BEATTY,  C.  J., 
dissenting. 


REPORTER.  (Cat. 

A.  P.  Nichols,  J.  8.  Chapman,  and  Steph- 
ens &  Stephens,  for  plaintiffs.  Otis,  Gregg 
&  Surr  and  H.  W.  O'Melveny,  for  defendants. 

HENSHAW,  J.  This  is  an  action  in  form 
for  an  injunction  to  restrain  the  defendants 
from  their  alleged  unlawful  diversion  of  the 
waters  of  the  San  Antonio  creek.  In  its  es- 
sence the  action  is  to  determine  the  conflict- 
ing claims  of  plaintiffs  and  of  defendants  to 
certain  of  these  waters.  The  Pomona  Land 
&  Water  Company  represents  the  users  of 
water  to  the  west  of  San  Antonio  creek — 
the  "Pomona  people."  The  San  Antonio  Wa- 
ter Company  represents  and  supplies  the 
lands  and  people  to  the  east  side  of  the  creek 
— the  "Ontario  people."  At  a  fixed  point  up- 
on the  stream  a  dam  had  been  erected,  and 
at  this  dam  the  waters  which  flowed  thereto 
had,  under  agreement,  been  divided  between 
the  Pomona  people  and  the  Ontario  people 
as  follows:  When  the  water  which  reached 
the  dam  amounted  to  or  was  less  than  624 
miner's  inches,  the  supply  was  equally  di- 
vided between  the  west  side  and  east  aide 
users.  When  it  exceeded  624  inches  the  west 
side  users  were  entitled  to  812  inches  and  the 
east  side  users  to  all  of  the  rest  Over  this 
there  is  no  controversy.  By  contract  and 
deed  between  the  Pomona  Land  &  Water 
Company  and  the  San  Antonio  Water  Com- 
pany the  water  rights  of  the  former  were 
conveyed  to  the  latter,  and  the  latter  com- 
pany agreed  in  effect  to  make  distribution  of 
the  waters  in  the  proportions  above  set  forth. 

The  defendant  the  Ontario  Power  Com- 
pany is  a  corporation  created  for  the  pur- 
pose of  generating  power.  The  San  Antonio 
Water  Company  owns  the  lands  riparian  to 
the  San  Antonio  creek  above  the  division 
dam,  and  granted  permission  by  lease  to  the 
Ontario  Power  Company  to  do  certain  work 
and  erect  necessary  structures,  to  the  end  of 
developing  power  from  the  waters  of  San 
Antonio  creek  above  the  division  dam  and  be- 
fore such  waters  reached  the  dam.  Measure- 
ments of  the  natural  flow  of  the  stream  were 
taken  by  these  defendant  corporations  at  a 
point  2%  miles  above  the  division  dam  and 
again  at  the  division  dam,  from  which  they 
became  satisfied  that  from  the  upper  point  of 
measurement  the  stream  was  a  losing  stream, 
and  that  19  per  cent,  of  its  surface  flow  was 
lost  by  seepage,  percolation,  and  evaporation 
between  that  point  and  the  division  dam.  In 
the  belief,  therefore,  that  its  duty  to  plain- 
tiffs was  only  to  distribute  to  them  their  pro- 
portion of  the  natural  flow  of  the  water  as 
it  reached  the  division  dam,  the  defendants 
held  that  any  excess  over  the  natural  flow 
which  they  could  save  by  Impounding  the  wa- 
ters 2%  miles  above  the  division  dam  in  a 
pipe  line,  and  bringing  It  thus  down  to  the 
division  dam  without  waste,  would  be  sal- 
vage water,  rescued  water,  or  developed  wa- 
ter, the  rightful  use  of  which  would  be  theirs 
absolutely.  This  then  in  fact  is  what  was 
done.  The  Ontario  Power  Company  impound- 
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ed  all  the  waters  of  the  stream  In  a  80-lnch 
pipe  line,  and  carried  them  down  to  their 
power  bouse  above  the  dam.  They  leased,  in 
turn,  to  the  defendant  San  Antonio  Water 
Company  the  salvage  water,  estimated  at  19 
per  cent  of  this  natural  flow.  By  plaintiffs 
and  respondents  it  is  insisted  upon  this  ap- 
peal that  the  Ontario  Power  Company  is  a 
mere  agency  in  this  regard  of  the  San  An- 
tonio Water  Company,  and  that  its  rights  to 
this  salvage  water  are  no  greater  than  are 
the  rights  of  the  San  Antonio  Water  Com- 
pany. The  next  contention  is  that  it  was 
the  legal  duty  of  the  San  Antonio  Water 
Company  under  certain  agreements  and  con- 
tracts, hereinafter  to  be  considered,  to  divide 
this  salvage  water  with  plaintiffs  equally 
with  the  rest  of  the  water  of  the  stream  at 
aO  times  when  the  total  amount  of  that  wa- 
ter did  not  exceed  624  inches. 

For  convenience,  the  Ontario  Power  Com- 
pany may  be  dropped  from  the  case,  and  the 
questions  may  be  considered  from  the  point 
of  view  for  which  plaintiffs  and  respondents 
contend;  that  is  to  say,  from  the  point  of 
view  of  the  rights  and  duties  of  the  San  An- 
tonio Water  Company.  The  right  to  this 
salvage  water,  estimated  by  the  San  Antonio 
Water  Company  to  be  19  per  cent  of  the  nat- 
ural flow,  is  the  first  matter  in  controversy 
between  these  parties.  The  amount  of  the 
water  so  saved,  the  court  expressed  itself  un- 
able to  determine  from  the  evidence.  Under 
its  view,  however,  that  whatever  the  amount 
might  be  it  should  be  divided  under  the  con- 
tention of  plaintiffs,  It  was  unnecessary  to 
determine  the  amount.  If,  however,  the  posi- 
tion of  the  defendant  the  San  Antonio  Wa- 
ter Company  is  correct — If  It  is  entitled  to 
this  water — then  an  accurate  finding  upon 
this  question  becomes  of  extreme  importance 
to  all  of  the  litigants. 

After  the  natural  flow  of  the  stream  had, 
as  above  described,  been  impounded  in  a  pipe 
line  and  carried  down  to  the  division  dam, 
leaving  the  bed  of  the  creek  dry,  the  San  An- 
tonio Water  Company  undertook  certain  de- 
velopment work  in  the  bed  of  the  creek,  lay- 
ing a  pipe  line  in  the  saturated  gravels,  and 
thus  rescuing,  impounding,  and  using  from 
25  to  50  inches  of  water.  As  to  this  water 
its  position  is  the  same  as  that  which  it 
takes  with  regard  to  the  salvage  water.  It 
argues  that  as  It  is  delivering  to  plaintiffs 
all  of  their  proportion  of  the  natural  flow  to 
which  alone  they  are  entitled,  all  other  wa- 
ters which  it  may  save  or  develop  belong  to 
it;  that,  as  it  is  giving  to  plaintiffs  all  of 
their  proportion  of  the  natural  flow  which  by 
any  possibility  could  reach  the  division  dam, 
this  water  so  rescued  from  the  bed  of  the 
creek  cannot  be  part  of  that  and  although 
it  comes  from  the  creek  Is  newly  developed 
water,  and  their  property.  Upon  this  the 
court  took  plaintiffs'  view  that,  under  the 
agreements  above  adverted  to,  one-half  of 
this  water  belonged  to  plaintiffs  whenever  the 
total  flow  was  less  than  624  Inches,  but  that 


plaintiffs  should  bear  one-half  of  the  cost  of 
the  development  estimated  at  $750.  From 
the  conclusion  reached  by  the  court  upon 
both  these  matters  and  expressed  in  its  judg- 
ment the  defendants  appeal. 

Still  a  third  matter  of  controversy  exists 
between  the  parties,  to  which  consideration 
must  now  be  paid.  One  Dexter  asserted  the 
right  to  20  inches  of  water  for  use  upon  his 
lands  upon  the  east  side  of  the  creek,  and  in 
fact  his  right  to  this  water  was  embodied  in 
a  judgment  in  litigation  growing  out  of  these 
very  questions,  a  judgment  to  which  all  the 
parties  to  this  action,  their  predecessors  or 
representatives  in  interest  were  parties.  In 
the  contract  between  the  Pomona  Land  & 
Water  Company  and  the  San  Antonio  Water 
Company,  to  which  reference  has  heretofore 
been  made,  it  1b  "agreed  between  the  parties 
hereto  that  all  the  waters  of  San  Antonio 
creek,  except  the  twenty  inches  of  water 
owned  by  Richard  Gird  and  known  as  the 
Dexter  claim,  have  been  for  more  than  fif- 
teen years  last  past  owned  and  used  equally 
In  common  by  certain  parties  on  the  Ontario 
and  Pomona  sides  of  the  San  Antonio  creek," 
etc.  And,  further,  it  is  declared  "that  after 
the  execution  of  this  agreement  and  of  the 
deeds  hereinafter  mentioned  all  the  waters 
of  San  Antonio  creek  and  its  tributaries,  ex- 
cepting the  so-called  Dexter  claim  of  twenty 
Inches  above  referred  to,  shall  be  allowed  to 
flow  undiminished  to  said  point  of  diversion" 
(the  division  dam).  Dexter  sold  his  land  and 
water  right  to  Gird.  Gird  in  turn,  after  the 
execution  of  this  contract  sold  both  to  the 
San  Antonio  Water  Company.  The  San  An- 
tonio Water  Company  insists  upon  its  right 
to  take  the  Dexter  20  inches  of  water,  which 
it  will  be  remembered,  was  water  which  for 
years  had  been  diverted  from. the  stream 
above  the  division  dam.  Respondents,  upon 
the  other  hand,  contend  still  by  force  of  cer- 
tain contracts,  to  which  reference  has  been 
made,  that  upon  the  acquisition  by  the  San 
Antonio  Water  Company  of  this  Dexter 
claim  it  became  that  corporation's  duty  to 
permit  that  20  inches  to  flow  to  the  dam  and 
there  to  be  divided.  The  court  upon  this 
found  generally  with  the  plaintiffs,  to  the 
effect  that  such  was  their  right  but  it  found 
moreover  that  by  adverse  use  for  sufficient 
time  the  San  Antonio  Water  Company  had 
acquired  a  new  title  by  prescription  to  18 
inches  of  this  water,  and  for  that  amount 
gave  them  judgment.  Upon  this  so-called 
Dexter  claim  there  are  cross-appeals,  appeals 
by  the  plaintiffs  from  the  judgment  in  favor 
of  the  defendants  for  the  18  inches,  and  from 
the  court's  order  denying  its  motion  for  a 
new  trial,  and  upon  the  part  of  the  defend- 
ants, who  insist  upon  their  title  to  the  full 
20  inches  awarded  to  Dexter  by  the  judgment 
above  referred  to. 

1.  Salvage  and  Developed  Water.  It  may 
not  successfully  be  disputed  that  if,  in  fact 
all  the  water  to  which  plaintiffs  were  entitled 
was  the  one-half  of  the  natural  flow  of  the 
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stream  as  It  reached  the  division  dam,  and 
that  if  in  fact  they  receive  this  water,  then 
the  19  or  any  other  percentage,  which  was 
saved  by  the  economical  method  of  impound- 
ing the  water  above,  and  the  25  inches,  more 
or  less,  which  were  rescued  as  developed  wa- 
ter from  the  bed  of  the  stream,  were  essen- 
tially new  waters,  the  right  to  use  and  dis- 
tribute which  belonged  to  defendant.  This 
principle  has  been  enunciated  by  this  court 
as  early  as  Butte  Company  v.  Vaughn,  11 
Cal.  143,  70  Am.  Dec.  769,  and  has  been  re- 
affirmed, however  varying  the  forms  may 
have  been,  whenever  it  has  been  presented. 
The  principle  in  brief  is  this:  That  where 
one  is  entitled  to  the  use  of  a  given  amount 
of  water  at  a  given  point,  he  may  not  com- 
plain of  any  prior  use  made  of  the  water 
which  does  not  impair  the  quality  or  quanti- 
ty to  which  he  Is  entitled,  and,  upon  the 
other  hand,  he  may  not  lay  claim  to  any  ex- 
cess of  water  over  the  amount  to  which  he 
is  entitled,  however  it  may  be  produced.  In 
the  Vaughn  Case,  supra,  the  question  turned 
upon  tbe  prior  use.  In  Creighton  v.  Kaweah 
Irrigating  Company,  67  Cal.  222,  7  Pac.  659, 
it  is  said:  "At  best,  the  plaintiffs  would  be 
entitled  only  to  have  the  defendant  enjoined 
from  obstructing  the  flow  of  that  which 
would  have  naturally  flowed  unaided  by  arti- 
ficial means,  with  which  the  plaintiff  is  not 
connected."  In  Wiggins  v.  Muscupiabe  L.  & 
W.  Co.,  113  CaL  195,  45  Pac.  164,  32  L.  R. 
A.  667,  54  Am.  St  Rep.  337,  this  whole  ques- 
tion is  elaborately  considered,  and  full  recog- 
nition is  accorded  of  the  right  to  water  of 
one  who  saves  as  well  as  of  one  who  develops 
it.  It  there  appeared  that  100  inches  of  wa- 
ter were  naturally  lost  by  absorption  and 
evaporation  in  passing  through  the  natural 
channel  from  the  dam  and  ditch  of  an  upper 
riparian  owner  to  tbe  land  of  a  lower  owner. 
It  was  held  that  a  court  of  equity  in  dividing 
the  flow  of  the  stream  might  allow  the  upper 
owner  to  provide  artificial  means  for  carry- 
ing all  the  waters  of  the  stream  in  excess  of 
the  100  Inches  to  the  land  of  the  lower  own- 
er, and  permit  the  upper  owner  to  use  so 
much  of  the  100  inches  as  he  could  save  by 
such  artificial  means,  and,  quoting  from  the 
opinion,  it  is  said:  "The  plaintiff  could  un- 
der no  circumstances  be  entitled  to  the  use 
of  more  water  than  would  reach  his  land  by 
the  natural  flow  of  the  stream,  and,  if  he 
receives  this  flow  upon  the  land,  it  is  imma- 
terial to  him  whether  It  Is  received  by  means 
of  the  natural  course  of  the  stream  or  by 
artificial  means.  On  the  other  hand,  If  the 
defendant  is  enabled  by  artificial  means  to 
give  to  the  plaintiff  all  of  the  water  he  is  en- 
titled to  receive,  no  reason  can  be  assigned 
why  it  should  not  be  permitted  to  divert 
from  the  stream  where  it  enters  its  land  and 
preserve  and  utilize  the  one  hundred  inches 
which  would  otherwise  be  lost  by  absorption." 
This  same  doctrine  is  recognized  by  all  the 
courts  which  have  been  called  upon  to  con- 


sider it  Platte  Irrigation  Co.  v.  Buckers  Ir- 
rigation, Milling  &  Improvement  Company, 
25  Colo.  77,  53  Pac.  335;  Herriman  Irrigation 
Co.  v.  Butterfield  Mining  Co.,  19  Utah,  453,  57 
Pac.  541,  51  L.  R.  A.  930;  Farnham  on  Waters, 
§  672.  Indeed,  as  we  read  plaintiffs'  brief,  we 
are  led  to  believe  that  this  doctrine  is  not  dis- 
puted, but  that,  because  of  defendants'  con- 
tractual obligations,  it  Is  insisted  that  plain- 
tiffs are  entitled  to  their  share  of  this  sal- 
vage and  developed  water.  A  consideration 
of  these  agreements  is  thus  imposed. 

At  the  outset  it  should  perhaps  be  stated 
that  none  of  these  waters  are  used  in  virtue 
of  riparian  rights  upon  lands  riparian  to  the 
stream,  but  are  either  diverted  and  consumed 
upon  lands  without  its  watershed,  or  used 
solely  under  claims  by  appropriation.  In 
1877,  Loop  and  Meserve,  owners  of  lands  up- 
on the  west  side  of  the  stream  and  claiming 
water  rights  in  the  stream,  entered  into  an 
agreement  with  the  Cucamonga  Water  Com- 
pany, claiming  water  rights  in  the  stream  for 
the  use  of  lands  and  people  on  the  east  side 
thereof.  At  the  time  of  this  agreement  each 
of  the  contracting  parties  claimed  by  pre-ex- 
isting rights  and  titles.  The  substance  of 
the  agreement  was  that  at  the  division  dam 
the  water  should  be  divided  equally  between 
the  parties;  that  the  parties  should,  at  their 
joint  expense,  develop  the  waters  of  the 
stream  from  their  source  to  the  division  dam; 
that  the  development  work  should  proceed 
with  reasonable  diligence  until  completed. 
Each  party  to  the  contract  agreed  to  supply 
out  of  his  moiety  such  water  as  any  other 
person  upon  his  side  of  the  stream  was  en- 
titled to. 

In  August,  1882,  Loop  and  Meserve,  the 
west  side  users,  entered  into  a  contract  with 
Mills  and  Wicks,  the  substance  of  which 
agreement  is  that  Loop  and  Meserve,  reserv- 
ing to  themselves  1  miner's  inch  of  water  for 
every  8  acres  of  their  lands,  which  water 
Mills  and  Wicks  agreed  to  deliver  to  them, 
conveyed  to  Mills  and  Wicks  any  excess  wa- 
ter over  that  amount.  Mills  and  Wicks 
agreed  to  do  development  work  for  the  pur- 
pose of  increasing  the  flow  of  the  water. 
This,  obviously,  it  was  for  the  Interest  of 
Mills  and  WJcks  to  do,  since  the  excess  over 
the  amount  which  was  to  go  to  Loop  and 
Meserve  was  their  own.  It  Is  to  be  remem- 
bered, however,  that  this  agreement  affected 
only  the  waters  to  which  the  west  side  users 
were  entitled,  and  in  no  way  affected  the  wa- 
ters of  the  east  side  users.  Moreover,  time 
was  made  of  the  essence  of  the  contract  as 
to  the  work  of  development  A  deed  in  con- 
summation of  the  agreement  was  placed  in 
escrow  to  be  delivered  upon  the  performance 
by  Mills  and  Wicks  of  their  part  of  the  con- 
tract The  deed  was  placed  in  escrow  and 
was  delivered  to  Mills  and  Wicks  in  April. 
1885,  whereby  it  was  established,  as  between 
the  parties,  that  the  covenants,  the  perform- 
ance of  which  Mills  and  Wicks  had  under- 
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taken,  had  been  fully  compiled  with,  and 
thus  Mills  and  Wicks  were  relieved  from  any 
obligation  of  making  any  further  water  de- 
velopments. And,  finally,  there  Is  established 
not  only  this  complete  performance  by  Mills 
and  Wicks,  but  the  contract  does  not  attempt 
to  Impose  the  duty  of  any  further  or  future 
developments  upon  the  assigns  of  Mills  and 
Wicks.  The  Chaffeys  had  succeeded  to  the 
interest  of  the  Cucamonga  Water  Company, 
and  consequently  to  such  transitive  rights  and 
duties  as  were  Imposed  under  the  contract  of 
1877  with  Loop  and  Meserve.  In  1882  the 
Chaffeys  In  turn  made  an  agreement  with 
Mills  and  Wicks,  by  which  contract  It  was 
agreed  that  all  the  waters  of  the  stream  were 
to  be  allowed  to  run  undisturbed  to  the  divi- 
sion dam,  where  the  waters  were  to  be  divid- 
ed into  two  equal  parts,  which  parts  were  to 
be  taken  by  the  respective  parties  to  the  con- 
tract. "At  said  dam  all  waters  flowing  Into 
or  over  said  dam  shall  be  divided  into  two 
equal  parts,"  etc.  It  was  further  agreed  that 
all  development  of  the  canyon  was  to  be  at 
the  Joint  and  equal  expense  of  the  parties  In 
accordance  with  their  plans  first  agreed  upon. 
Subsequently,  in  December,  1882,  Mills  and 
Wicks  conveyed  their  rights  to  the  plaintiff 
the  Pomona  Land  &  Water  Company,  while 
the  defendant  the  San  Antonio  Water  Com- 
pany succeeded  to  all  the  rights  of  the  Chaf- 
feys. Then,  finally,  upon  April  23,  1897,  the 
plaintiff  the  Pomona  Land  &  Water  Company 
entered  into  an  agreement  with  the  defendant 
the  San  Antonio  Water  Company  and  in  pur- 
suance of  that  agreement  conveyed  its  rights 
In  the  waters  of  the  stream  to  the  San  An- 
tonio Water  Company.  Thus  the  defendant 
the  San  Antonio  Water  Company  has  come  to 
be  the  owner  of  all  the  rights  In  the  waters 
formerly  belonging  to  Mills  and  Wicks,  the 
Chaffeys,  and  the  San  Antonio  Water  Com- 
pany. (It  also  acquired  the  Dexter  right,  as 
has  been  above  stated,  but  that  right  is  a  mat- 
ter for  separate  consideration.) 

The  agreement  of  the  San  Antonio  Water 
Company  with  the  Pomona  Land  &  Water 
Company  is  the  only  agreement  to  which  it 
Is  directly  a  party,  and  by  which  it  can  be 
legally  bound.  Of  course,  In  taking  the 
rights  of  the  Pomona  Company,  as  in  taking 
the  Chaffeys*  rights,  it  took  cum  onere  and 
subject  to  all  the  legal  burdens  which,  by  the 
express  terms  of  the  preceding  contracts  or 
by  necessary  implication  of  law,  devolved 
upon  it;  and  the  especial  obligation  which 
plaintiffs  insist  was  thus  cast  upon  the  San 
Antonio  Company  Is  that  of  the  duty  to  do 
work  of  development  to  increase  the  flow  of 
the  water,  which  increased  flow  should  be  for 
the  mutual  benefit  of  the  west  side  and  east 
side  users.  Or  that,  if  it  were  not  the  duty 
of  the  defendant  to  do  such  development 
work,  still,  If  It  did  do  it,  the  result  la  the 
same,  and  the  plaintiffs  acquire  a  right  in  the 
new  water.  But,  if  this  is  so,  since  the  de- 
fendant the  San  Antonio  Water  Company  was 
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not  a  party  to  any  of  the  earlier  contracts, 
and  since  no  such  obligation  is  in  terms  im- 
posed upon  it  by  Its  contract  with  the  Po- 
mona Land  &  Water  Company,  it  must  fol- 
low that  these  earlier  contracts  contained  a 
covenant  carrying  with  it  the  transitive  qual- 
ity of  binding  those  who  did  not  personally 
incur  the  obligation.  But  the  covenants,  and 
the  only  covenants  which  bear  this  quality, 
are  covenants  which  run  with  the  land,  and 
the  only  covenants  which  run  with  the  land 
are  those  which  are  found  in  section  1462  et 
seq.  of  the  Civil  Code.  "Every  covenant  con- 
tained in  a  grant  of  an  estate  In  real  prop- 
erty which  Is  made  for  the  direct  benefit  of 
the  property,  or  some  part  of  it  then  In  ex- 
istence, runs  with  the  land."  Civ.  Code,  f 
1462.  Clearly,  none  of  these  earlier  contracts 
contain  any  such  covenant.  Fresno  Canal 
Co.  v.  Rowell,  80  Cal.  118,  22  Pac.  53,  13  Am. 
St  Rep.  112.  There  is  no  privity  of  estate  or 
tenure  here.  There  is  no  grant  of  an  estate. 
Thus,  says  Erie,  J.,  In  Cole  v.  Hughes,  64  N. 
Y.  444,  13  Am.  Rep.  611:  "There  is  a  wide 
difference  between  the  transfer  of  the  bur- 
den of  a  covenant  running  with  the  land  and 
the  benefit  of  the  covenant,  or,  in  other  words, 
of  the  liability  to  fulfill  the  covenant,  and  the 
right  to  exact  the  fulfillment.  The  benefit 
will  pass  with  the  land  to  which  it  is  in- 
cident; but  the  burden  or  liability  will  be 
confined  to  the  original  covenantor,  unless 
the  relation  of  privity  of  estate  or  tenure 
exists  or  is  created  between  the  covenantor 
and  the  covenantee  at  the  time  when  the  cov- 
enant Is  made."  "The  obligation  of  all  con- 
tracts Is  ordinarily  limited  to  those  by  whom 
they  are  made,  and  If  privity  of  contract  be 
dispensed  with,  its  absence  must  be  supplied 
by  privity  of  estate."  1  Smith's  Leading 
Cases,  p.  178,  note.  The  covenants  then 
touching  this  matter  were  not  founded  in 
grant,  so  there  was  no  privity  of  estate  be- 
tween the  parties  at  the  time  the  covenants 
were  made.  They  were  merely  personal  cov- 
enants binding  only  upon  the  covenantors. 
In  the  contract  of  December,  1877,  the  provi- 
sion as  to  development  work  was  that  it 
should  be  done  at  the  joint  expense  of  the 
parties,  and  should  proceed  with  reasonable 
diligence  until  completed.  It  cannot  be  said 
that  such  an  agreement  binds  the  defendant 
who  was  not  a  party  nor  privy  to  the  con- 
tract, and  whose  development  work  was  done 
30  years  after.  So,  too,  as  to  the  agreement 
made  by  the  west  side  users  with  Mills  and 
Wicks.  The  development  which  Mills  and 
Wicks  were  called  upon  by  their  contract  to 
do  they  had  done,  and  it  was  not  incumbent 
upon  them  to  do  anything  more.  In  short, 
the  rights  and  duties  of  the  San  Antonio  Wa- 
ter Company  are  governed  in  this  regard  en- 
tirely by  the  contract  which  it  made  with  the 
Pomona  Land  &  Water  Company.  That 
agreement  makes  provision  for  the  812  Inches 
which  is  to  be  diverted  to  the  Pomona  side 
under  the  conditions  above  stated  (that  is  to 
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say,  no  more  than  that,  under  any  circum- 
stances, and  one-half  of  the  flow  when  the 
amount  shall  be  less  than  624  inches) ;  pro- 
vides, after  expressly  excepting  the  Dexter 
claim  of  20  inches,  that  "all  the  waters  of 
San  Antonio  creek  and  its  tributaries  shall  be 
allowed  to  flow  undiminished  to  said  point  of 
diversion";  provides  that  the  San  Antonio 
Water  Company  shall  be  entitled  to  all  water 
in  excess  of  the  312  inches  which  is  to  be  di- 
verted to  the  Pomona  6ide ;  contains  the  cov- 
enant upon  the  part  of  the  San  Antonio  Wa- 
ter Company  that  It  will  "never  by  any  de- 
velopment or  works  which  It  may  or  shall 
make  or  do  In  the  San  Antonio  canyon,  or 
any  of  its  tributaries,  diminish  the  flow  of 
water  to  said  users  below  the  said  amount 
of  312  inches  which  they  are  now  and  long 
have  been  entitled  to  receive" ;  provides  that 
the  waters  shall  be  permitted  to  flow  to  said 
users  as  they  are  now  and  have  been  long 
permitted  to  flow,  and  nothing  In  the  agree- 
ment shall  enlarge  or  abridge  the  rights  of 
the  users  of  water ;  and  San  Antonio  Water 
Company  shall  be  under  no  higher  or  great- 
er obligations  to  the  users  of  water  (repre- 
sented by  the  Pomona  Land  &  Water  Com- 
pany) under  or  by  virtue  of  this  agreement 
than  it  has  been  in  the  past,  except  to  deliver 
water  Into  the  said  Pomona  conduit  as  here- 
in directed.  Then,  finally,  It  declares  that 
"it  is  further  understood  and  agreed  between 
the  parties  hereto  that  If  in  future  the  party 
of  the  second  part  [the  San  Antonio  Water 
Company]  shall  construct  a  pipe  line  In  said 
San  Antonio  canyon,  in  such  event  said  par- 
ty of  the  second  part  herein  shall  deliver  to 
the  users  of  water  hereinbefore  referred  to 
the  water  which  said  users  of  water  are  now, 
under  and  by  virtue  of  said  deeds  and  agree- 
ments, entitled  to  at  the  intake,  where  now 
such  users  of  water  receive  the  water  to 
which  they  are  entitled  from  the  San  An- 
tonio creek  at  the  point  known  as  the  divi- 
sion dam."  Having  In  mind  the  fact  that 
the  parties  were,  and  for  years  had  been,  us- 
ing the  surface  flow  of  the  stream,  and  that 
surface  flow  only  as  and  when  it  reached  the 
division  dam,  that  the  contract  provides  for 
the  uninterrupted  or  rather  undiminished 
flow  to  the  division  dam,  and  that  the  water 
which  is  to  be  divided  is  the  water  then  flow- 
ing at  this  point  of  division,  the  conclusion 
is  irresistible  that  the  plaintiffs'  rights  have 
become  fixed,  and  are  measured  by  their  pro- 
portion of  the  natural  flow  of  the  stream 
when  that  flow  reaches,  without  hindrance  or 
diminution,  the  division  dam.  But  this  is  a 
very  different  proposition  from  that  contended 
for  by  plaintiffs,  wherein  they  insist  upon 
their  proportionate  share  of  any  water  over 
and  above  that  natural  flow  which  may  be  de- 
veloped or  saved.  To  such  water  we  are  of 
opinion  that  they  show  no  right  at  all.  There 
is  not  here  involved  any  question  of  impair- 
ment of  quality  or  quantity  by  the  use  of  the 
pipe  line.  The  facts  then  stand  that  by  use 
of  this  pipe  line  defendant  brings  down  and 


delivers  to  plaintiffs  the  one-half  of  the  sur- 
face flow  at  the  division  dam  to  which  they 
are  entitled,  and  the  circumstance  that,  in 
addition,  the  defendant  rescues  and  devotes 
to  beneficial  use  an  additional  quantity  of 
water  affords  no  grievance  to  the  plaintiffs, 
so  long  as  that  additional  quantity  Is  de- 
termined with  the  nicest  exactness  possible. 

We  thus  come  to  the  question  of  how  much 
water  was  actually  saved  by  the  pipe  line; 
that  is  to  say,  how  much  water  in  excess  of 
that  which  would  reach  the  division  dam 
does  the  pipe  line  carry,  for  to  that  excess 
defendant  is  clearly  entitled.  The  defendant 
contends  for  19  per  cent.,  and  put  in  evidence 
the  elaborate  measurements  which  it  made 
by  clock  work,  covering  a  period  of  some  four 
months,  and  the  testimony  of  competent  en- 
gineers in  explanation  and  support  of  those 
measurements.  Upon  this  question  the  court 
found  that  the  defendants  have  not  saved 
19  per  cent,  of  the  water;  that  the  average 
measurement  showed  a  saving  of  19  per  cent. : 
that  the  measurements  did  not  show  any 
uniform  percentage  of  loss,  but  by  many  it 
appeared  that  the  loss  was  greater  than  19 
and  by  others  that  it  was  less,  and  that  the 
percentages  claimed  to  be  saved  varied  from 
13  per  cent,  to  22  per  cent.,  and  that  no  fixed 
percentage  would  fairly  represent  the  so- 
called  salvage;  and  that  to  determine  the 
amount  saved  at  all  the  various  stages  of 
water  in  different  seasons,  and  different  times 
in  the  same  season,  could  only  be  ascertained 
by  constant  measurements  every  year  and 
throughout  the  year.  This  finding  amounts 
to  a  mere  negation,  but  in  the  view  which  the 
court  took,  that  whatever  water  was  saved 
belonged  in  equal  portions  to  plaintiffs  and 
defendants,  an  exact  finding  as  to  the  amount 
saved  was  immaterial.  Under  the  view  here 
expressed,  that  defendant  is  entitled  to  the 
water  saved,  it  becomes  necessary  for  the 
court  to  find  specifically  upon  this  matter. 
The  difficulty  which  the  court  experienced 
in  arriving  at  the  facts  Is  not  an  unusual 
one,  but  it  is  one  which  nevertheless  must 
always  be  met.  As  was  said  In  the  early 
case  of  Butte  v.  Vaughn,  11  Cal.  143,  70  Am. 
Dec.  769:  "There  may  be  some  difficulty  In 
cases  like  the  present,  in  determining  with 
exactness  the  quantity  of  which  parties  are 
entitled  to  divert.  Similar  difficulty  exists 
In  the  case  of  a  mixture  of  wheat  and  corn. 
The  quantity  to  be  taken  by  each  owner  must 
be  a  matter  of  evidence.  The  courts  do  not, 
however,  refuse  the  consideration  of  such  sub- 
jects because  of  the  complicated  and  em- 
barrassing character  of  the  questions  to  which 
they  give  rise.  If  exact  Justice  cannot  be 
obtained,  an  approximation  to  it  must  be 
sought,  care  being  taken  that  no  injury  is 
done  to  the  innocent  party."  It  will,  there- 
fore, be  the  duty  of  the  trial  court,  upon  a 
rehearing  of  this  matter,  with  the  evidence 
before  it,  to  determine  with  such  exactness 
as  »"ny  be  possible  the  percentage  of  salvage 
water. 
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Wbat  has  been  said  as  to  the  salvage  wa- 
ter Is  equally  applicable  to  the  water  de- 
veloped and  carried  by  the  pipe  line  along 
the  bed  of  the  creek.  This  pipe  line,  the  court 
finds,  collects  and  preserves  an  amount  of 
water  varying  from  25  to  60  inches.  The 
court  finds  as  to  this  water  that,  under  the 
changed  mode  of  diversion  by  the  Ontario 
pipe  line,  none  of  it  reaches  the  dam,  but  if 
the  old  system  of  natural  flow  prevailed,  then 
this  water  would  flow  to  the  division  dam, 
or  would  go  to  support  and  sustain  the  sur- 
face stream  to  the  extent  that  the  waters 
filled  the  soil  and  gravel  beneath  the  sur- 
face stream.  All  this  may  be  quite  true,  and 
yet  afford  no  argument  to  support  plaintiffs' 
claim  to  this  water,  nor  yet  any  reason  why 
there  should  be  a  return  to  the  older  system 
of  diversion.  It  might  be  that  it  required 
1,000  inches  of  water  to  fill  the  voids  and  to 
support  a  surface  flow  of  60  Inches.  Yet,  as 
In  the  Muscupiabe  Case,  if  the  owner  of  the 
50  Inches  received  that  amount  of  water,  he 
could  not  assert  any  title  to  the  1,000  Inches 
of  water  which,  by  a  change  in  the  mode  of 
delivery,  not  to  his  injury  was  preserved  from 
waste.  So  here,  if  plaintiffs  get  the  one-half 
of  the  natural  flow  to  which  they  are  en- 
titled delivered,  unimpaired  In  quantity  and 
quality,  through  a  pipe  line,  they  are  not  in- 
jured by  the  fact  that  other  water,  which 
otherwise  would  go  to  waste,  as  merely  sup- 
porting the  surface  flow,  was  rescued.  Nor 
can  they  lay  claim  to  any  of  the  water  so 
saved. 

2.  The  Dexter  Claim.  The  origin  and 
history  of  this  claim  has  already  been  set 
forth,  together  with  the  disposition  which 
the  court  made  of  It.  Plaintiffs,  as  appel- 
lants upon  this  matter,  Insist  that  under 
the  agreement  of  1877  between  Loop  and 
Meserve  and  the  Cucamonga  Water  Company, 
it  was  the  duty  of  the  Cucamonga  Water 
Company  to  protect  the  predecessors  of  plain- 
tiffs, and  consequently  plaintiffs  themselves, 
against  this  Dexter  claim,  which  was  against 
the  waters  of  the  east  side;  that  the  same 
duty  devolved  upon  the  defendant ;  and  that 
In  the  acquisition  of  this  Dexter  claim  it  was 
but  performing  the  duty  cast  upon  It  by  the 
contract  of  1877;  consequently  that  the  Dex- 
ter water  should  come  out  of  the  moiety  due 
to  the  east  side  users  without  impairment  of 
the  full  one-half  to  which  plaintiffs  are  en- 
titled. But  Dexter  bad  obtained  a  Judgment 
against  plaintiff  the  Pomona  Land  &  Water 
Company  representing  the  parties  to  whom 
the  west  side  water  was  distributed,  and  the 
Chaffeys,  who  then  held  the  title  to  the  east 
side  water,  which  judgment  was  a  consent 
judgment,  and  was  acquiesced  in  by  all  con- 
cerned. Moreover,  in  the  contract  between 
the  Pomona  Land  &  Water  Company,  as  has 
been  repeatedly  pointed  out,  the  Dexter  20 
Inches  is  recognized  as  an  existing  outstand- 
ing water  right,  and  the  division  of  the  wa- 
ters contemplated  is  repeatedly  declared  to 
be  all  the  water  at  the  division  dam,  except- 


ing the  Dexter  claim  to  20  Inches.  There 
can  be  no  doubt,  therefore,  not  only  of  the 
right  of  the  defendant  to  acquire  this  out- 
standing and  hostile  water  right,  but,  after 
acquiring  it,  to  use  the  water  as  its  own, 
within  the  limitations  of  the  Judgment  which 
established  the  right  Herein  it  is  contend- 
ed by  defendant  that  the  judgment  awarded 
to  Dexter  an  absolute  right  to  20  inches,  to 
be  used  wheresoever  and  in  whatsoever  way 
he  deemed  fit,  and  reference  for  a  parallel 
judgment  is  made  to  the  case  of  S.  C.  Invest- 
ment Co.  v.  Wil8hlre,  144  Cal.  68,  77  Pac 
767.  The  judgment  In  the  case  at  bar,  after 
reciting  that  a  stipulation  had  been  filed  and 
signed  by  the  parties  that  judgment  by  con- 
sent "be  entered  In  favor  of  defendant  for 
twenty  inches  of  water  under  a  four  inch 
pressure,"  etc,  states:  "It  is  therefore  or- 
dered, adjudged,  and  decreed  that  plaintiffs 
are  entitled  to  the  use,  enjoyment,  and  con- 
trol of  all  the  water  of  San  Antonio  creek 
described  In  their  complaint,  save  and  except 
the  amount  of  twenty  Inches,  •  •  *  and 
the  defendant  be  and  is  hereby  perpetually 
enjoined  from  diverting  from  said  San  An- 
tonio creek  any  greater  or  larger  amount  than 
the  twenty  inches  hereinabove  described."  It 
is  well  settled  that  resort  may  be  had  to  the 
pleadings  and  issues  Joined  thereunder  to 
explain  and  to  limit  the  language  of  a  judg- 
ment. 23  Cyc.  1101 ;  Van  Fleet,  Former  Ad. 
§  376  et  seq.  In  the  Dexter  Case  It  appears, 
by  an  Inspection  of  the  pleadings,  that  the 
action  was  for  an  injunction  to  restrain 
Dexter  from  diverting  any  of  the  waters  of 
the  stream.  Dexter  made  answer  that .  he 
was  not  Interfering  with  the  waters  of  the 
stream  nor  with  any  of  plaintiffs'  rights  there- 
in, saving  as  in  bis  answer  afterwards  set 
forth,  and  in  that  answer  he  alleged  owner- 
ship of  riparian  land  and  that  he  was  using, 
and  that  there  was  necessary  for  use  upon 
his  land  for  irrigation  and  for  domestic  pur- 
poses, a  perpetual  flow  of  80  Inches  of  water. 
Under  this  condition  of  the  pleadings,  It  was 
that  the  Dexter  judgment  was  entered,  and 
thus  It  clearly  appears  that  Dexter's  sole 
claim  was  20  inches  of  water  as  riparian 
owner  for  domestic  use  and  for  purposes  of 
irrigation  upon  the  land  which  he  owned. 
The  estoppel  of  this  judgment  can  go  no  fur- 
ther. Therefore  the  entire  change  In  use 
made  by  defendants  whereby  none  of  the  wa- 
ter is  used  upon  the  Dexter  land,  but  all  of 
It  is  transported  to  land  without  the  water- 
shed, is  clearly  a  use  not  countenanced  by 
the  Judgment,  and  one  which,  as  the  court 
finds,  is  injurious  to  plaintiffs.  Because  un- 
der the  original  use  upon  the  riparian  lands 
a  large  percentage  of  the  water  found  its 
way  back  to  the  stream  and  so  to  the  division 
dam,  thus  increasing  the  amount  to  which 
plaintiffs  were  entitled.  The  use  of  the  de- 
fendants wholly  eliminated  this  water.  It 
follows,  therefore,  that  the  use  of  the  water 
now  made  by  defendants  does  not  derive 
support  from  the  Dexter  judgment,  nor  yet 
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from  the  subsequent  use  of  Gird,  Dexter's 
grantee,  who  used  the  water  as  Dexter  had 
used  It  But  the  defendants  for  a  long  tune 
had  openly  and  notoriously,  and  under  this 
claim  of  right,  diverted  the  water  by  flume  at 
a  point  Immediately  above  the  division  dam, 
and  had  not  allowed  the  water  to  flow  over 
that  dam  for  division  and  distribution.  To 
the  extent  of  18  inches  the  court  finds  that 
the  defendants  thus  had  acquired  a  prescrip- 
tive title,  and  the  findings  to  this  effect  are 
fully  supported  by  the  evidence.  It  follows, 
therefore,  that  as  to  the  Dexter  claim  the 
defendants  are  entitled  to  18  inches  of  water 
and  no  more. 

For  these  reasons  It  is  ordered  that  the 
appeals  of  plaintiffs  be  denied;  that  such 
part  of  the  judgment  as  is  appealed  from  by 
defendants  touching  their  claim  to  the  sal- 
vage water  and  to  the  water  impounded  by 
the  pipe  line  In  the  bed  of  the  creek  be  re- 
versed, with  directions  to  the  trial  court  to 
determine  the  percentage  or  amount  of  water 
so  saved  or  developed,  which  said  amount, 
with  the  18  inches  to  which  defendant  (San 
Antonio  Water  Company)  has  acquired  pre- 
scriptive title  growing  out  of  the  Dexter 
claim,  may  first  be  taken  by  defendant,  after 
which  the  remaining  waters  are  to  be  divid- 
ed as  In  the  judgment  provided.  The  defend- 
ants' appeal  from  that  portion  of  the  Judg- 
ment affecting  the  Dexter  claim  is  also  denied. 
Defendants  will  recover  their  costs  upon  ap- 
peal. 

We  concur:  SHAW,  J.;  ANGELLOTTI, 
J.;  SLOSS,  J.;  LORIGAN,  J.;  MeFAR- 
LAND,  J. 

7  Cal.  App.  98 

SAN  FRANCISCO  SULPHUR  CO.  v.  2ETXA 
INDEMNITY  CO.    (Civ.  309.) 

(Court  of  Appeal,  First  District,  California. 
Dec.  9,  1907.    Rehearing  Denied 
Jan.  6,  1908.) 

Attachment  —  Undertakings  —  Actions  — 
Pleading. 

In  an  action  on  an  undertaking  to  procure 
the  release  of  an  attachment,  a  complaint  which 
fails  to  allege  that  defendant  executed  or  de- 
livered the  undertaking  is  bad  on  demurrer. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  C.  B.  Hebbard, 
Judge. 

Action  by  the  San  Francisco  Sulphur  Com- 
pany against  the  iBtna  Indemnity  Company. 
From  a  Judgment  overruling  a  demurrer  to 
the  complaint,  defendant  appeals.  Reversed, 
with  directions. 

Geo.  F.  Hatton  and  H.  F.  Peart  (Franklin 
P.  Nutting,  of  counsel),  for  appellant.  Wm. 
J.  Herrin,  for  respondent. 

COOPER,  P.  J.  This  action  was  brought 
to  recover  upon  an  undertaking  given  to  the 
sheriff  of  the  city  and  county  of  San  Fran- 
el  wo  in  order  to  procure  the  release  of  an 
attachment   A  demurrer  was  interposed  to 


the  complaint,  upon  the  ground  that  It  doe* 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  the  same  was  overruled. 

It  Is  claimed  that  there  is  no  allegation  that 
defendant  ever  made,  executed,  or  delivered 
the  undertaking  attached  to  the  complaint  as 
an  exhibit,  and  that  for  this  reason  the  judg- 
ment Is  erroneous,  and  the  demurrer  should 
have  been  sustained.  Upon  examination,  we- 
can  find  no  allegation  in  the  complaint  that 
defendant  ever  made,  executed,  or  delivered 
the  contract  upon  which  recovery  is  sought. 
It  Is  elementary  that,  in  order  to  state  a 
cause  of  action  against  a  surety  upon  an  un- 
dertaking, the  complaint  must  In  some  way 
allege  or  show  that  the  defendant  executed  or 
delivered  the  undertaking.  Seattle  Crockery 
Co.  v.  Haley,  6  Wash.  302,  33  Pac.  050,  86 
Am.  St.  Rep.  150;  Petty  v.  Church,  70  Ind. 
290.  The  demurrer  to  the  complaint  should 
have  been  sustained. 

The  Judgment  and  order  are  reversed,  and 
the  trial  court  is  directed  to  allow  the  plain- 
tiff a  reasonable  time  in  which  to  amend  ita 
complaint,  If  so  advised. 

We  concur:  KERRIGAN,  J.;  HALL,  J. 


SAN  FRANCISCO  SULPHUR  CO.  v.  iETNA 
INDEMNITY  CO.    (Civ.  371.) 

(Court  of  Appeal.  First  District,  California. 
Dec.  9,  1907.    Rehearing  Denied 
Jan.  6,  1908.) 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  C.  B.  Hebbard, 
Judge. 

Action  by  the  San  Francisco  Sulphur  Com- 
pany, a  corporation,  against  the  ^Jrna  In- 
demnity Company,  a  corporation.  From  a 
judgment  overruling  a  demurrer  to  the  com- 
plaint, defendant  appeals.  Reversed,  with 
directions. 

Geo.  F.  Hatton  and  II.  F.  Peart  (Franklin 
P.  Nutting,  of  counsel),  for  appellant  Wm. 
J.  Herrin,  for  respondent 

PER  CURIAM.  It  having  been  stipulated 
that  the  judgment  in  this  case  shall  follow 
that  of  the  same  entitled  case,  No.  369  (this 
day  decided)  supra,  the  order  denying  de- 
fendant's motion  for  a  new  trial  is  there- 
fore reversed,  and  the  trial  court  is  directed 
to  allow  the  plaintiff  a  reasonable  time  in 
which  to  amend  its  complaint  if  so  advised. 


7  Cal.  App.  IIS 

MYERS  v.  KEN  YON  et  al.   (Civ.  400.) 

(Court  of  Appeal,  First  District  California. 
Dec.  12,  1907.) 

1.  Dedication— Estoppel  to  Dent  Dedica- 
tion. 

One  who  platted  a  block  into  lots  with  an 
alleyway  through  the  center  thereof,  sold  lots 
with  reference  to  a  map  on  which  the  alley- 
way is  marked,  and  received  the  price,  was  es- 
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topped  from  asserting  title  to  the  alleyway  and 
closing  it  as  a  right  of  way. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Dedication,  §§  34-47.] 

2.  Vendor  and  Purchaser— Bona  Fide  Pur- 
chaser—Notice. 

A  purchaser  of  land  covered  by  an  alley- 
way through  the  center  of  a  block,  on  each 
side  of  which  was  a  line  of.  houses  with  gates 
opening  into  it,  was  not  an  innocent  purchaser, 
and  acquired  the  land  subject  to  the  burden 
imposed  on  it  by  the  vendor  who  platted  the 
block  into  lots  with  an  alleyway  through  the 
center  thereof,  and  who  conveyed  lota  with  ref- 
erence to  the  alleyway. 

[Ed.  Note.— For  cast*  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  $$  488,  545-547.] 

3.  Easements  —  Suit  to  Quiet  Title  —  Evi- 
dence. 

Where,  in  a  suit  to  quiet  title  to  a  right 
of  way  over  a  strip  through  the  center  of  a 
block,  the  legal  title  to  which  was  in  defend- 
ant, plaintiff  claimed  that  the  right  of  way  was 
based  on  the  act  of  the  grantor  of  defendant  in 
platting  the  block  into  lots  with  an  alleyway 
through  the  center  thereof,  and  conveying  the 
lots  with  reference  to  the  alleyway,  evidence 
of  the  acts  of  the  grantor  with  reference  to 
buildings  on  the  lots,  gates  opening  on  the  alley- 
way, and  statements  to  intending  purchasers  of 
lots  was  admissible. 

4.  Evidence— Documentary  Evidence— Iden- 
tification of  Document. 

Where  a  book  of  maps  containing  a  map 
of  a  block  platted  by  the  deceased  owner  was 
delivered  by  the  widow  of  the  deceased  to  the 
attorney  for  his  estate,  it  was  proper  to  re- 
ceive the  testimony  of  the  attorney  for  the  pur- 
pose of  identifying  the  book;  the  fact  that  the 
map  existed,  and  that  it  was  a  map  delivered  to 
the  attorney  by  the  widow,  going  to  its  identity. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §  1G50.] 

6.  Witnesses  —  Privileged  Communications 

— Attorney  and  Client. 

The  delivery  by  the  widow  of  a  deceased 
owner  of  a  map  of  a  block  platted  by  the  de- 
ceased to  the  attorney  for  the  estate  of  the  de- 
ceased was  not  a  privileged  communication  from 
client  to  attorney. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  §§  75U-7G2.] 

Api>eal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco;  M.  C.  Sloss,  Judge. 

Action  to  quiet  title  by  C.  E.  Myers  against 
Silas  T.  Kenyon  and  others.  From  an  order 
denying  a  motion  for  a  new  trial  after  judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed. 

Stoney.  Rouleau  &  Stoney,  H.  B.  Montague, 
and  A.  S.  Newburgb,  for  appellants.  Edward 
F.  Treadwell,  for  respondent. 

COOPER,  P.  J.  This  action  was  brought  to 
quiet  the  plaintiff's  title  to  a  right  of  way  over 
n  strip  of  land  18  feet  in  width,  the  fee  of 
which  is  in  defendants.  Defendants  deny  that 
the  plaintiff  is  the  owner  of  the  right  of  way, 
and  ask  to  have  their  title  quieted  as  against 
the  plaintiff.  Findings  were  filed,  upon  which 
Judgment  was  entered  for  plaintiff.  This  ap- 
peal is  from  an  order  denying  the  defendants' 
motion  for  a  new  trial. 

The  question  is  as  to  whether  or  not  the 
plaintiff  is  the  owner  of  the  alleged  right  of 
way.    The  court  finds  in  effect  that  the  de- 


fendants' predecessors  and  grantors  dedicated 
the  said  strip  of  land  as  an  alleyway  about 
the  year  1883,  and  that  ever  since  the  plain- 
tiff has  openly,  notoriously,  continuously,  and 
peaceably,  under  a  claim  of  right  so  to  do,  and 
adversely,  used  said  strip  of  land  as  an  alley- 
way for  ingress  and  egress  to  and  from  the 
lot  of  land  owned  by  plaintiff  and  particular- 
ly described  in  the  complaint  The  findings 
are  fully  supported  by  the  evidence,  which  we 
do  not  deem  necessary  to  state  in  detail. 

Prior  to  the  year  1883  one  Comerford  was 
the  owner  of  Horner's  addition  block  94,  in 
the  city  and  county  of  San  Francisco,  bound- 
ed by  Duncan  and  Twenty-Seventh,  Church 
and  Sanchez  streets,  and  was  engaged  in  the 
business  of  building  houses  and  selling  them. 
He  subdivided  this  block  Into  lots  fronting  on 
Duncan  and  Twenty- Seventh  streets  105  feet 
deep,  which  left  a  strip  of  land  running 
through  the  block  from  Church  to  Sanchez 
street  18  feet  wide,  cutting  the  block  in  the 
center,  the  lots  on  the  north  side  of  the  alley 
fronting  on  Twenty-Seventh  street,  and  those 
on  the  south  side  fronting  on  Duncan  street. 
Comerford  built  houses  on  the  block,  the  back 
fences  of  the  lots  being  on  the  line  of  the  al- 
leyway, with  gates  opening  thereon.  Each 
bouse  so  built  covered  the  entire  width  of  its 
lot,  and  had  a  back  gate  for  an  exit  into  the 
alleyway,  or  for  an  entrance  from  the  alley- 
way. Comerford  sold  the  lots  with  reference 
to  this  alleyway  after  he  had  so  laid  out  the 
lots  with  the  alleyway  18  feet  wide,  and  stat- 
ed to  purchasers  of  the  lots  that  the  alleyway 
would  be  convenient  for  the  owners.  When 
plaintiff  purchased  his  lot,  he  was  shown  a 
map  in  Comerford's  office,  on  which  the  alley- 
way was  laid  out  and  platted.  Comerford  had 
a  book  in  which  he  had  all  his  property  in  San 
Francisco  platted,  and  in  which  this  block  wan 
platted  with  the  alleyway  laid  out  and  marked 
"Comerford  street."  The  alleyway,  after  be- 
ing so  opened,  laid  out,  and  platted,  was  at 
all  times  used,  and  has  up  to  the  present  time 
been  used,  continuously  by  plaintiff  and  by  all 
the  other  residents  of  the  block  as  an  open 
alleyway,  without  let  or  hindrance,  and  with 
no  objection  from  Comerford  during  his  life- 
time. The  owner  of  the  block  of  land,  having 
subdivided  it  into  50  lots,  leaving  an  alleyway 
through  the  center,  25  lots  on  each  side  of  it, 
and  having  sold  the  lots  with  reference  to  the 
map  and  alleyway,  and  received  the  money 
therefor  from  the  purchasers  of  the  lots, 
would  be  estopped  from  afterwards  asserting 
title  to  the  alleyway  and  closing  it  up  as  a 
right  of  way.  Having  left  it  open  and  upon 
the  map  while  selling  the  lots,  and  receiving 
the  money,  he  must  continue  to  leave  it  open 
afterwards.  Common  honesty  would  require 
of  such  owner  that  he  should  not  deceive  or 
mislead  any  purchaser  or  sell  him  a  lot  un- 
der false  pretenses.  If,  after  the  lots  were 
sold,  the  owner  could  change  his  mind  and 
close  the  ends  of  the  alley,  and  use  it  as  a 
stock  corral,  the  owners  of  the  lots  would  find 
their  back  gates  opening  into  the  corraL  The 
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law  will  compel  the  owner  to  keep  the  alley- 
way open  for  the  use  of  the  owners  of  the  lots 
In  such  case.  It  must  follow  that  all  subse- 
quent purchasers  would  purchase  with  notice. 
One  cannot  purchase  the  land  covered  by  such 
alleyway,  with  a  line  of  houses  on  each  side 
of  It,  and  gates  opening  Into  it,  it  being  in  con- 
tinual use  every  day,  without  opening  his  eyes 
and  looking.  In  such  case  he  cannot  claim  to 
be  an  innocent  purchaser.  He  would  get  the 
title  in  fee  to  the  land,  but  subject  to  the  bur- 
den imposed  upon  it  by  the  former  owner.  It 
needs  no  citation  of  authorities  to  sustain  the 
principles  here  stated. 

The  defendants  claim  that  the  court  erred  In 
the  admission  of  certain  evidence  referred  to 
In  exceptions  2  to  9,  Inclusive.  The  evidence 
related  to  the  acts  and  conduct  of  Comerford 
in  1888  with  reference  to  buildings  upon  the 
lots,  back  gates,  maps,  and  statements  to  in- 
tending purchasers.  The  evidence  was  admis- 
sible, and  went  to  the  very  essence  of  the 
plaintiffs  case. 

It  was  not  error  to  receive  the  evidence  of 
the  witness  Drum,  for  the  purpose  of  identi- 
fying a  book  of  maps  in  his  possession  as  at- 
torney for  the  estate  of  Comerford,  deceased. 
The  book  contained  the  map  of  the  block  on 
which  the  alleyway  was  marked  and  laid  out 
by  Comerford  In  his  lifetime.  The  fact  that 
the  map  existed,  that  it  was  a  map  delivered 
to  the  witness  by  the  widow  of  the  deceased, 
went  to  its  Identity,  and  the  "delivery  of  the 
map  was  not  a  privileged  communication  from 
client  to  attorney."  It  would  be  a  strange 
doctrine  that  a  client  could  deliver  a  map, 
deed,  contract,  or  other  document  Into  the 
hands  of  his  attorney,  and  then  prevent  such 
map  or  other  document  from  ever  being 
brought  to  light  or  produced,  for  the  reason 
that  such  delivery  was  a  privileged  communi- 
cation. 

No  other  question  is  raised  that  merits  dis- 
cussion. 
The  order  is  affirmed. 

We  concur :   KERRIGAN,  J. ;  HALL,  J. 


7  Cal.  App.  130 

PEOPLE  v.  MALTAISv    (Cr.  55.) 
(Court  of  Appeal,  Third  District,  California. 
Dec.  13,  1907.) 

Labceny— Evidence— Sufficiency. 

In  a  prosecution  for  grand  larceny,  evidence 
held  sufficient  to  sustain  a  conviction. 

Appeal  from  Superior  Court,  Siskiyou  Coun- 
ty; J.  S.  Beard,  Judge. 

Harry  Malta  is  was  convicted  of  grand  lar- 
ceny, and  appeals.  Affirmed. 

B.  K.  Collier,  for  appellant  U.  S.  Webb, 
Atty.  Gen.,  for  the  People. 

CHIPMAN,  P.  J.   Defendant  was  accused' 
by  information  of  having  on  January  5,  1907, 
at  the  county  of  Siskiyou,  unlawfully  and  fe- 
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lonlously  stolen  $80,  lawful  money  of  the  Unit- 
ed States,  then  and  there  the  personal  prop- 
erty of  one  J.  Root,  contrary,  etc.  He  was 
found  guilty  of  grand  larceny  and  sentenced 
to  four  years'  imprisonment  in  the  state  pris- 
on at  San  Quentin. 

Defendant  appeals  from  the  judgment  and 
from  the  order  denying  his  motion  for  a  new 
trial.  He  urges  as  grounds  of  appeal :  First, 
that  the  evidence  Is  Insufficient,  generally,  to 
sustain  the  verdict ;  second,  that  the  evidence 
is  insufficient  particularly,  because  the  venue 
was  not  proven;  third,  that  the  court  erred 
in  overruling  the  objection  made  to  a  certain 
question  asked  by  the  prosecution  of  witness 
Ladue  on  cross-examination. 

There  is  evidence  tending  to  establish  the 
following  facts:  Root,  the  complaining  wit- 
ness, came  to  the  town  of  Dunsmulr  from  a 
lumber  camp  where  he  had  been  working, 
about  midnight,  or  later,  of  January  4,  1905. 
He  had  come  by  way  of  Castella,  where  he 
had  been  drinking  intoxicants  to  some  extent. 
Arriving  at  Dunsmulr,  be  went  to  the  Palm 
saloon,  which  was  a  rooming  house  as  well  as 
a  saloon,  and  resumed  his  drinking  and  re- 
mained there  at  times  most  of  the  night  He 
went  across  the  street  during  the  night  to  the 
Weed  restaurant  and  had  supper,  and  there 
met  defendant  whom  he  had  not  before  known 
or  seen.  He  returned  to  the  Palm  saloon  and 
defendant  followed  him.  Root  treated  defend- 
ant and  others  several  times,  and  finally  to- 
ward the  morning  of  January  5th  asked  for 
a  room.  He  brought  with  him  something 
over  $100  in  $20  gold  pieces  and  some  silver. 
When  treating  in  the  saloon,  be  displayed  his 
purse  and  its  contents  in  a  way  to  apprise  de- 
fendant of  what  money  he  had.  When  he 
asked  for  a  room,  defendant  offered  to  show 
him  to  it  and  did  so,  taking  the  key  and  un- 
locking the  door.  As  Root  was  about  start- 
ing to  his  room,  he  again  made  known  his  pos- 
session of  the  money  in  the  hearing  of  defend- 
ant. On  reaching  the  room,  defendant  return- 
ed to  the  saloon  and  got  a  couple  of  drinks, 
and  took  them  to  the  room,  where  he  and  Root 
drank  them.  Root  had  meanwhile  undressed 
and  got  in  bed,  placing  his  trousers  under  the 
pillow,  leaving  their  legs  banging  out  After 
drinking  defendant  left  the  room  and  Root 
went  to  sleep,  not  locking  the  door.  He  arose 
about  11  o'clock  of  that  forenoon,  and  went 
down  to  the  saloon,  called  for  a  drink,  and, 
upon  getting  his  purse,  discovered  that  all  the 
$20  gold  pieces  were  gone.  He  found  in  his 
coat  pocket  a  $10  bill  which  had  been  given 
him  in  part  as  change  for  a  $20  gold  piece 
during  his  drinking  carousal  and  some  small 
silver.  There  was  evidence  that  he  had  at  least 
four  $20  pieces  when  he  went  to  bed.  Some 
time  near  noon  of  January  5th  defendant  de- 
posited In  the  Dunsmulr  State  Bank  four  $20 
gold  pieces,  and  it  was  the  only  time  he  had 
ever  deposited  any  money  there  or  transact- 
ed any  business  with  the  bank.  At  the  time 
he  remarked  to  the  cashier,  "You  won't  say 
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anything  about  this  on  the  outside,  will  yon  7" 
There  was  evidence  that  defendant  was  work- 
ing In  the  Weed  restaurant  at  $1.26  per  day 
and  board,  and  that  he  had  been  seen  previ- 
ously by  persona  who  knew  him  and  that  he 
appeared  to  have  no  money  except  some  small 
change.  He  cashed  his  certificate  of  deposit 
at  the  Weed  Hotel  on  January  7th.  Mr.  Weed 
testified  that  he  had  known  defendant  as  Mol- 
tin,  and  he  had  so  signed  his  name  and  Weed 
called  his  attention  to  the  name  In  the  certif- 
icate as  Maltais,  to  which  defendant  replied 
that  it  was  a  mistake  though  he  had  so  sign- 
ed his  name  at  the  bank.  When  Boot  start- 
ed to  go  to  his  room,  defendant  said  be  knew 
about  the  rooms  and  would  show  him  where 
to  go,  and  there  was  evidence  tending  to  show 
that  defendant  had  never  roomed  there. 

Defendant  introduced  some  testimony  tend- 
ing to  show  that  about  Christmas  he  had  one 
or  two  $20  pieces,  part  of  which  he  spent  in 
saloons  about  that  time,  and  that  on  Decem- 
ber 31st  defendant  had  drawn  a  chance  at  a 
rafile  calling  for  $1.25,  but  be  "said  he  didn't 
have  the  money.  Said  he  would  pay  for  it 
that  evening.  He  was  working  at  the  Weed 
lunch  counter  then.  He  came  back  that  eve- 
ning and  paid  it"  Defendant  testified  that 
when  he  came  to  Dunsmuir  he  had  about 
$100,  part  of  which  he  spent  at  saloons,  but 
that  the  money  deposited  by  him  was  his  own 
which  he  had  brought  with  him  to  that  town. 
He  explained  that  he  deposited  the  money  "so 
as  not  to  gamble  It  away."  He  explained  that 
he  told  the  cashier  not  to  mention  the  depos- 
it because  "parties  would  borrow  it"  if  they 
knew  he  had  It  He  also  testified:  "I  never 
before  that  time  made  a  deposit  of  money  In 
Dunsmuir.  I  never  bad  enough  at  a  tune 
when  I  was  there  before  to  make  a  deposit." 
He  had  arrived  at  Dunsmuir  with  this  and 
other  money,  amounting  to  over  $100,  accord- 
ing to  his  testimony,  on  December  22d,  but  he 
did  not  explain  why  he  had  not  deposited  the 
money  before  the  morning  of  January  6th.  It 
is  not  necessary  to  further  notice  the  testimo- 
ny. It  Is  chiefly  circumstantial,  and  not 
strongly  inculpatory,  but  we  cannot  say  that 
It  was  wholly  insufficient  to  Justify  the  ver- 
dict of  guilty.  People  v.  Wong  Chong  Suey, 
110  Cal.  117,  42  Pac.  420.  The  venue  was  dis- 
tinctly proved.  The  testimony  upon  the  point 
was  doubtless  overlooked  by  defendant's  attor- 
ney In  preparing  his  brief. 

A  witness  had  testified  to  defendant's  hav- 
ing two  $20  gold  pieces  when  he  came  into  wit- 
ness' saloon ;  that  he  bad  spent  $5  or  $6  there 
at  that  time.  On  cross-examination  he  was 
asked:  "And  he  may  have  spent  that  much 
or  more  in  every  saloon  In  town  that  day,  so 
far  as  you  know?"  The  record  shows  that, 
while  the  court  overruled  defendant's  objec- 
tion to  the  question,  the  witness  made  no  an- 
swer. 

The  judgment  and  order  are  affirmed. 
We  concur:   BURNETT,  J.;  HART,  J. 


7  Cal.  App.  103 
PEOPLE  v.  TRASK.   (Cr.  105.) 
(Court  of  Appeal  First  District,  California. 
Dec.  11,  1907.) 

1.  Criminal  Law— Appeal— Exceptions— Ex- 
amination or  Jubobs. 

The  course  of  the  court  relative  to  the  ex- 
amination of  jurors  cannot  be  reviewed  In  the 
absence  of  exceptions  reserved  thereto. 

I  Ed.  Note.— For  cases  in  point,  sea  Cent.  Dig. 
vol.  15,  Criminal  Law,  §§  2658-2061.] 

2.  Jubt— Pebemptokt  Challenges— Pbklimi- 
hast  Examination. 

Defendant  may  not  put  questions  to  jurors 
simply  to  fain  information  as  to  the  advis- 
ability of  exercising  peremptory  challenges. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  31,  Jury,  f|  561-581.] 
8.  Sams— Actual  Bias— Questions. 

The  questions  to  a  juror:  (1)  Have  you 
ever  served  as  a  juror  on  a  charge  of  robbery? 

S2)  how  long  have  you  served  as  a  juror  in  this 
lepartment  of  the  court?  (3)  how  many  men 
have  you  ever  convicted  of  robbery?  and  (4) 
what  is  your  age?— are  irrelevant  and  immaterial 
on  the  matter  of  actual  bias. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  31,  Jury,  if  561-681.] 

Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco;  Carroll  Cook,  Judge. 

Grant  Trask  was  convicted  of  robbery,  and 
appeals.  Affirmed. 

Wm.  M.  Gibson,  for  appellant  Attorney 
General  Webb  and  W.  H.  Langdon,  Dlat 
Atty.,  for  the  People. 

HALL,  J.  This  Is  an  appeal  from  a  judg- 
ment convicting  defendant  of  the  crime  of  rob- 
bery, and  also  from  the  order  denying  his  mo- 
tion for  a  new  triaL 

The  only  reasons  suggested  why  the  judg- 
ment and  order  should  be  reversed  grow  out 
of  the  method  adopted  by  the  trial  court  for 
the  lmpanelment  of  the  jury  to  try  defendant 
Immediately  after  the  first  12  names  had  been 
drawn,  and  the  persona  so  drawn  had  been 
sworn  to  answer  Questions,  the  judge  of  the 
court  examined  each  of  them  as  to  his  quali- 
fications, and  each  by  his  answers  showed 
himself  possessed  of  all  the  statutory  qualifi- 
cations, and  each  answered  that  he  had  nev- 
er heard  of  the  case,  did  not  know  any  of  the 
parties,  counsel,  or  witnesses,  and  had  no 
opinion  as  to  the  guilt  or  Innocence  of  the  de- 
fendant, and  had  never  expressed  any  such 
opinion.  The  judge  thereupon  announced  that 
all  of  the  jurors  appeared  prima  facie  to  be 
qualified  jurors,  but  that  either  counsel  could 
challenge  either  one  or  all  of  the  jurors  for 
any  statutory  cause,  and,  if  such  challenge 
was  not  denied  by  opposing  counsel,  the  chal- 
lenge would  be  allowed,  and  the  juror  excus- 
ed without  further  examination ;  but  that  if 
the  challenge  was  denied  by  opposing  counsel, 
then,  on  the  issue  so  made,  the  juror  challeng- 
ed could  be  questioned  and  examined  by  coun- 
sel on  both  sides.  The  judge  further  gave  at 
some  length  his  reasons  for  the  course  thus 
adopted,  making  It  quite  clear  that  he  did  not 
consider  that  counsel  had  any  right  to  exam- 
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lne  *  Juror  on  the  voir  dire  In  advance  of  a 
challenge  to  such  juror. 

The  brief  of  appellant  Is  almost  entirely  de- 
voted to  a  discussion  of  what  he  claims  to  be 
error  in  this  action  of  the  court  But  he  no- 
where points  out  where  the  bill  of  exceptions 
shows  that  he  either  objected  or  excepted  to 
this  action  of  the  court,  and  after  a  diligent 
examination  of  the  bill  of  exceptions  we  have 
not  been  able  to  find  any  such  objection  or 
exception  noted  therein.  Nowhere  do  we  find 
that  defendant's  counsel  objected  to  the  court 
examining  the  jurors,  or  that  he  expressed 
any  wish  to  examine  them  as  to  their  quali- 
fications before  challenging,  except  that  he  did 
ask  to  be  allowed  to  put  three  stated  questions 
to  each  Juror  "solely  for  the  purpose  of  deter- 
mining whether  he  should  exercise  perempto- 
ry challenges."  Defendant  having  reserved  no 
exception  to  the  action  of  the  court  above  set 
forth,  we  are  not  called  upon  to  determine 
whether  the  course  adopted  by  the  court  was 
erroneous  or  not 

Defendant  asked  permission  to  ask  of  each 
Juror,  before  challenging  either  of  them  for 
cause,  three  questions,  via.:  Where  do  you 
live?  What  Is  your  business?  Are  you  a  man 
of  family?  •'solely  for  the  purpose  of  deter- 
mining whether  he  should  exercise  his  peremp- 
tory challenges,"  as  he  himself  stated.  The 
court  refused  to  allow  such  questions  to  be 
put  by  counsel,  or  to  put  them  himself,  but 
stated  that  counsel  could  ask  them  subse- 
quently should  they  become  relevant  or  mate- 
rial to  any  challenge  that  might  be  interposed. 
To  this  ruling  defendant  reserved  an  excep- 
tion. The  court,  however,  did  not  err  in  so 
ruling.  Defendant  is  not  entitled  to  put  ques- 
tions simply  for  the  purpose  of  gaining  Infor- 
mation as  to  the  advisability  of  exercising 
peremptory  challenges.  People  v.  Hamilton, 
62  Cal.  382;  People  v.  Brlttan,  118  Cal.  409, 
60  Pac.  664.  Defendant  successively  challeng- 
ed each  of  the  jurors  "under  subdivision  2  of 
section  1073  of  the  Penal  Code,"  that  is,  for 
actual  bias  and,  each  of  said  challenges  being 
denied  by  the  district  attorney,  defendant  ask- 
ed each  of  said  jurors  the  following  questions, 
and  no  others,  vis. :  (1)  Have  you  ever  serv- 
ed as  a  juror  on  a  charge  of  robbery?  (2. 
how  long  have  you  served  as  a  juror  in  this 
department  of  the  superior  court?  (3)  how 
many  men  have  you  ever  convicted  for  rob- 
bery? and  (4)  what  Is  your  age?  The  court 
sustained  the  objection  made  by  the  district 
attorney  that  the  questions  were  Incompetent, 
irrelevant  and  immaterial  to  the  issue  being 
tried,  and  the  defendant  excepted.  An  answer 
to  any  of  the  above  questions  could  not  have 
tended  to  show  the  state  of  mind  of  the  Juror 
with  reference  to  the  case  or  to  either  of  the 
parties.  The  questions  were  therefore  irrel- 
evant and  immaterial  to  the  question  then  be- 
ing tried,  and  the  objections  were  properlv 
overruled.  People  v.  Brittan,  118  Cal.  409,  oV) 
Pac.  604.  No  other  evidence  being  offered,  the 
court  properly  overruled  the  challenge  to  each 
of  said  jurors. 


There  being  no  other  reasons  suggested  why 
the  judgment  or  order  should  be  reversed,  both 
judgment  and  order  are  affirmed. 

We  concur:  COOPER,  P.  J.;  KERRI- 
GAN, J. 

(7  Cal.  App.  Sl> 
WEST  v.  WILL  C.  PRATUER  &  CO. 

(Civ.  459.) 

(Court  of  Appeal.  Second  District  California. 

Dec.  4.  1907.) 

1.  cobpoeations  —  co  if  tracts  —  execution— 
Repudiation — Estoppel. 

Plaintiff,  having  a  lease  of  a  hotel  from 
defendant,  agreed  with  its  president  to  cancel 
the  same  and  surrender  possession  to  defendant 
in  consideration  of  its  guaranteeing  to  pay  cer- 
tain sums  specified  in  the  contract  and  furnish 
plaintiff  board  and  room  in  the  hotel  for  a  year, 
or  at  his  option  pay  him  $25  per  month  in  lieu 
thereof.  Plaintiff  delivered  possession,  canceled 
the  lease,  and  defendant  immediately  leaded  the 

E roper  ty  to  another.  Plaintiff  remained  at  the 
otel  for  10  days,  when  defendant  paid  for  his 
board  and  room  up  to  that  time,  and  denied  fur- 
ther obligation  under  the  contract.  Held,  that 
though  the  contract  was  defectively  executed,  so 
that  the  acceptance  and  retention  of  benefits 
would  not  constitute  a  ratification  as  provided 
by  Civ.  Code,  ||  2309,  2310,  the  facts  constituted 
an  estoppel  precluding  the  corporation  from  re- 
pudiating the  contract. 

2.  Same— Ovficsss— AuTHOBiTT  or  President 
— Evidence. 

In  an  action  for  breach  of  a  corporation'* 
contract  executed  between  plaintiff  and  its  presi- 
dent Plaintiff  having  testified  that  he  called  at 
the  company's  office  on  two  occasions  where  he 
talked  with  such  president  the  question  as  to> 
who  was  operating  the  business  there  was  ad- 
missible to  shew  the  president's  implied  powers, 
and  that  he  was  its  managing  agent. 

[Ed.  Note.— For  cases  ia  point  see  Cent  Dig. 
vol.  12,  Corporations,  8  1735.] 

Appeal  from  Superior  Court,  Los  Angeles- 
County;  Walter  BordwelL  Judge. 

Action  by  L  M.  West  against  Will  C.  Pra- 
ther  &  Co.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Thornton  Alexander,  for  appellant  Jones 
&  Drake,  for  respondent 

SHAW,  J.  Judgment  was  rendered  herein 
for  plaintiff,  from  which  defendant  appeals 
upon  a  bill  of  exceptions. 

The  action  is  based  upon  a  contract  alleged 
to  have  been  made  between  the  parties,  where- 
by plaintiff,  who  was  In  possession  of  a  hotel 
under  a  lease  thereof,  agreed  to  cancel  said 
lease  and  surrender  possession  of  the  proper- 
ty, with  certain  furnishings,  to  defendant  who 
agreed  to  guarantee  payment  of  certain  sums 
specified  in  said  contract  and  furnish  plaintiff 
room  and  board  in  said  hotel  for  a  period  of 
one  year;  or,  at  Its  option,  pay  him  at  the 
rate  of  $25  per  month  in  lieu  thereof.  Plain- 
tiff alleges  that  pursuant  to  the  terms  of  the 
contract  he  canceled  the  lease  and  delivered 
possession  of  the  hotel  and  other  property 
mentioned  in  the  contract  to  defendant  who 
immediately  leased  the  same  to  another  par- 
ty.   Plaintiff  remained  at  the  hotel  for  10 
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days,  when  defendant  paid  the  proprietor  the 
sum  of  $8.33,  covering  the  cost  of  his  room 
and  board  for  such  time,  and  denied  any  fur- 
ther obligation  under  said  contract. 

Defendant  is  a  corporation  and  the  transac- 
tion is  admittedly  within  its  powers.  No  cor- 
porate seal  was  attached  to  the  contract,  but 
it  was  signed :  "Will  C.  Prather  &  Co.,  Will 
C.  Prather,  Prest."  The  defense  is  that  said 
Prather  as  president  of  said  company  had  no 
authority  to  execute  the  contract  on  its  be- 
half, and  therefore  the  court  erred  In  receiv- 
ing said  contract  In  evidence  unaccompanied 
as  It  was  by  a  copy  of  the  resolution  author- 
izing Its  execution.  The  uncontradicted  evi- 
dence shows  that  plaintiff  delivered  the  prop- 
erty to  the  corporation,  and  that  it,  within  a 
few  hours  after  the  execution  of  the  contract, 
placed  another  party  in  possession  of  the 
premises  under  a  new  lease,  from  whom  It  col- 
lected rent.  Prather,  on  behalf  of  the  com- 
pany, bad  charge  of  all  the  negotiations  relat- 
ing to  the  transaction,  and  subsequent  lease  of 
the  hotel.  Having  by  virtue  of  this  contract 
obtained  a  cancellation  of  plaintiff's  lease,  the 
transfer  of  certain  personal  property,  and 
ousted  plaintiff  from  possession  of  the  hotel, 
which  It  leases  to  another  party,  the  defend- 
ant by  Its  counsel  solemnly  avers  that  the  act 
of  Its  president  in  executing  the  contract  on 
Its  behalf  was  unauthorized.  The  evidence  Is 
sufficient  to  show  that  Prather  was  held  out 
by  the  corporation  as  possessing  the  author- 
ity which  he  assumed.  Crowley  v.  Genesee 
Mining  Co.,  55  Cal.  273 ;  Gribble  v.  Columbus 
Brewing  Co.,  100  Cal.  67,  34  Pac.  527.  The 
company,  with  full  knowledge  of  all  the  facts 
Involved,  imparted  through  its  president  act- 
ing in  its  behalf,  accepted  and  retained  the 
benefits  of  the  transaction.  Conceding  the 
contract  to  be  one  required  to  be  In  writing, 
and  defectively  executed  by  reason  whereof 
such  acceptance  and  retention  of  benefits 
would  not  constitute  a  ratification  (sections 
2309,  2310,  Civ.  Code),  the  facts  nevertheless 
constitute  an  estoppel  against  the  attempted 
repudiation  of  the  contract  on  the  part  of  the 
corporation  (Phillips  v.  Sanger  Lumber  Co., 
130  Cal.  43a,  62  Pac.  749 ;  Blood  v.  La  Sere- 
na L.  &  W.  Co.,  113  Cal.  221,  41  Pac  1017,  45 
Pac.  252). 

It  Is  also  contended  that  the  court  erred  In 
overruling  defendant's  objection  to  the  ques- 
tion put  to  the  plaintiff,  as  follows:  "Who 
was  operating  the  business  there?"  Plaintiff 
had  testified  to  calling  at  the  office  of  the  com- 
pany upon  two  occasions,  where  he  had  talked 
with  Prather.  Appellant  admits  the  purpose 
of  the  question  was  to  elicit  evidence  tending 
to  show  Prather's  implied  powers  and  that  he 
was  managing  agent  of  the  company.  Such 
being  Its  purpose,  the  ruling  of  the  court  up- 
on the  objection  was  not  error. 

Our  views  render  it  unnecessary  to  discuss 
the  ruling  of  the  court  in  denying  defendant's 
motion  for  a  nonsuit. 

Judgment  affirmed. 

We  concur :   ALLEN,  P.  J. ;  TAGGART,  J. 


7  Cal.  App.  154 
BRAT  v.  COHN.   (Civ.  417.) 
(Court  of  Appeal,  Third  District,  California. 
Dec.  14,  1907.) 

1.  Principal  and  Subett  —  Payment  by 
Sv  bety— Effect. 

Notwithstanding  Civ.  Code,  §§  2848,  2849, 
providing  that  a  surety  on  satisfying  the  obli- 
gation is  entitled  to  enforce  every  remedy  and 
to  the  benefit  of  every  security  which  the  cred- 
itor has  against  the  principal,  payment  of  a  note 
by  the  surety  thereof  extinguishes  the  obliga- 
tion, and  his  remedy  is  on  the  implied  obliga- 
tion of  the  principal  to  reimburse  mm. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dhr. 
vol.  40,  Principal  and  Surety,  §  524.] 

2.  Limitations  of  Actions— Actions  on  Im- 
plied Obligations. 

The  remedy  on  the  implied  obligation  of 
the  principal  debtor  to  reimburse  the  surety 
paying  the  debt  is  barred  in  two  years  after  the 
return  to  the  state  of  the  principal  debtor  after 
the  payment  of  the  debt  by  the  surety. 

Appeal  from  Superior  Court,  Kings  County; 
M.  L.  Short,  Judge. 

Action  by  M.  G.  Bray  against  D.  S.  Cohn. 
From  a  judgment  for  defendant  on  sustaining 
a  demurrer  to  the  complaint,  plaintiff  appeals. 
Affirmed. 

R.  H.  Countryman,  for  appellant.  Charles 
W.  Slack  and  T.  M.  McNamara,  for  respond- 
ent 

HART,  J.  A  demurrer  to  the  complaint  up- 
on the  ground  that  this  action  was  barred  by 
the  provisions  of  section  339,  subd.  1,  Code 
Civ.  Proc.,  was  sustained,  without  leave  to 
amend,  and  thereafter  judgment  entered  In  fa- 
vor of  respondent  From  said  judgment  this 
appeal  is  taken. 

On  the  30th  day  of  January,  1899,  the  re- 
spondent, Cohn,  executed  and  delivered  to  the 
Bank  of  British  Columbia,  at  the  city  of  San 
Francisco,  his  promissory  note  for  the  sum  of 
$3,000,  with  interest  at  the  rate  of  7  per  cent 
per  annum,  said  note  being  payable  one  day 
after  date.  At  the  request  of  Cohn,  and  for 
the  purpose  of  enabling  him  to  secure  said 
money,  and  "as  part  of  the  same  transaction," 
one  Moses  Samuel,  In  writing,  promised  and 
agreed  with  said  Bank  of  British  Columbia 
"that  if  said  defendant  did  not  pay  said 
promissory  note,  he  [said  Samuel]  would  pay 
the  same."  On  or  about  the  30th  day  of  Jan- 
uary, 1899,  Cohn  departed  from  the  state  of 
California,  and  did  not  return  until  about  the 
23d  day  of  July,  1901,  and  defendant  during 
the  period  between  the  said  30th  day  of  Jan- 
uary, 1899,  and  the  said  23d  day  of  July,  1901, 
was  absent  from  the  state.  Shortly  after 
Cohn's  departure  from  the  state,  the  Bank  of 
British  Columbia  made  a  demand  on  Samuel 
for  payment  of  accrued  Interest  upon  the  note, 
which  interest  was  paid  by  him,  and  the  said 
Samuel  continued,  upon  the  demand  of  said 
bank,  to  pay  the  Interest  accruing  from  time 
to  time  on  said  note  until  the  7th  day  of  Au- 
gust. 3900,  when,  written  demand  having  pre- 
viously been  made  upon  him  by  the  bank  foi 
its  payment  Samuel  paid  the  principal  and 
the  unpaid  interest  upon  said  note.  Thereup- 
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on,  the  complaint  alleges,  the  bank  surrender- 
ed and  delivered  said  note  to  said  Moses  Sam- 
uel. Thereafter  Samuel  assigned  the  note  to 
the  plaintiff,  who  filed  his  complaint,  declar- 
ing upon  said  note,  on  the  15th  day  of  June, 
1905,  a  little  less  than  four  years  after  the  re- 
turn of  the  defendant  to  the  state. 

The  contention  of  the  appellant  Is  that  the 
payment  by  his  assignor  of  the  note  and  the 
surrender  and  delivery  to  him  of  the  same  by 
the  bank  amounted  to  an  assignment  thereof, 
and  that,  therefore,  he  was  subrogated  to  all 
the  rights  exercisable  by  the  original  payee 
thereunder.  Upon  this  assumption  (and  if 
well  founded  his  contention  would  be  true)  he 
claims  that  he  was  entitled  to  institute  suit 
for  recovery  upon  the  note  at  any  time  with- 
in four  years  from  the  date  of  the  return  of 
the  defendant  to  this  state.  In  support  of  this 
position,  appellant  relies  upon  section  2848  of 
the  Civil  Code,  and  insists  that  section  1473 
of  said  Code  has  no  application  to  sureties. 
The  respondent,  on  the  other  hand,  maintains 
that  section  1473  of  the  Civil  Code  does  gov- 
ern the  rights  of  sureties  in  a  case  like  the 
present  one,  and  that  consequently  the  pay- 
ment of  the  note  by  Samuel,  who  was  a  sure- 
ty, extinguished  its  obligation,  and  that  his 
only  remedy  against  the  principal  obligor  was 
by  an  action  upon  an  implied  obligation ;  that 
is,  in  assumpsit  for  money  expended  for  and 
in  behalf  of  the  defendant.  The  question  pre- 
sented by  the  demurrer  is  no  longer  an  open 
one  in  this  state.  Section  2848  of  the  Civil 
Code  provides  that  a  surety,  upon  satisfying 
the  obligation  of  the  principal,  is  entitled  to 
enforce  every  remedy  which  the  creditor  then 
has  against  the  priucipal  to  the  extent  of  re- 
imbursing what  he  has  expended,  and  section 
2849  of  the  same  Code  declares  that  a  "sure- 
ty is  entitled  to  the  benefit  of  every  security 
for  the  performance  of  the  principal  obligation 
held  by  the  creditor,  or  by  a  co-surety  at  the 
time  of  entering  Into  the  contract  of  surety- 
ship, or  acquired  by  him  afterwards,"  etc. 
Those  sections  are  construed  by  the  appellant 
as  having  the  effect  of  perpetuating  the  life 
of  the  obligation  after  the  debt  has  been  paid, 
and  passes  for  enforcement  to  the  surety,  who 
has  made  payment  But  our  appellate  courts 
have,  in  some  comparatively  late  cases,  given 
those  sections  an  interpretation  which  does 
not  harmonize  with  the  views  of  the  appellant. 
Yule  v.  Bishop,  133  Cal.  578,  65  Pac.  1094. 
In  that  case,  In  which  the  point  under  discus- 
sion is  elaborately  and  exhaustively  consider- 
ed. It  is  said :  "In  this  state,  as  early  as  1862, 
In  the  case  of  Chlpman  v.  Morrill,  20  Cal.  130, 
It  was  decided,  in  effect,  that  by  the  surety's 
payment  the  principal  obligation  was  extin- 
guished, and  that  the  action  of  the  surety  was 
upon  the  assumpsit  which  the  law  implies 
where  a  surety  is  compelled  to  advance  mon- 
ey for  his  principal.  That  there  might  be  no 
room  for  controversy,  with  the  enactment  of 
the  Code  the  question  was  laid  at  rest  in  this 
state  by  the  declaration  that  the  full  perform- 
ance of  the  obligation  by  any  person  on  behalf 


of  the  principal  with  his  assent,  If  accepted 
by  the  creditor,  extinguishes  the  obligation" — 
citing  section  1473  of  the  Civil  Code. 

The  more  recent  case  of  Crystal  v.  Hutton. 
1  Cal.  App.  251,  81  Pac.  1115,  reaffirms  the 
rule  as  declared  in  Yule  v.  Bishop,  supra,  and 
cites  a  large  number  of  California  cases  to  the 
same  effect.  In  that  case  the  appellate  court, 
speaking  through  Presiding  Justice  Chlpman, 
says :  "However  the  question  may  be  regard- 
ed elsewhere,  we  think  the  rule  firmly  settled 
in  this  state  that  payment  by  the  surety  of 
the  obligation  evidenced  by  a  promissory  note 
under  the  circumstances  shown  in  the  com- 
plaint extinguishes  the  obligation,  and  that  the 
remedy  given  the  surety  in  such  case  is  upon 
the  implied  obligation  of  the  principal  debtor 
to  reimburse  the  surety  *what  he  has  expend- 
ed.' " 

The  remedy  of  the  plaintiff  being,  therefore, 
upon  the  implied  obligation,  it  was  his  duty, 
in  order  to  have  preserved  his  right  of  action, 
to  have  brought  his  suit  within  two  years 
from  the  date  of  the  return  of  the  defendant 
to  the  state.  Having  failed  to  do  this,  the 
demurrer  was  properly  sustained  upon  the 
ground  that  his  right  of  action  was  barred. 

The  judgment  is  affirmed. 


We  concur : 
NETT,  J. 


CHIPMAN,  P.  J.;  BUR- 


7  Cal.  App.  1« 

LINDLEY  v.  BLUMBERG  et  al.    (Civ.  426. > 

(Court  of  Appeal,  Second  District,  California. 
Dec.  18.  1907.  Rehearing  Denied  Jan.  17. 
1908:  Denied  by  Supreme  Court  Feb.  13, 
1908.) 

1.  Evidence  —  Sufficiency  —  Inconsistent 
Testimony. 

Positive  testimony  on  direct  examination, 
though  inconsistent  with  that  given  on  cross- 
examination,  is  sufficient  to  suport  a  finding  of 
the  trial  court. 

2.  Trusts— Resulting  Trust—  Part  Payment 
of  Consideration  —  Relation  Between 
Parties. 

Where  a  wife  contributes  $800  to  a  $1,750 
payment  on  land  purchased  in  her  husband's 
name  and  a  mortgage  is  given  for  the  balance,  a 
resulting  trust  arises  in  favor  of  the  wife  for 
sixteen  thirty-fifths  of  the  property  and  in  favor 
of  the  community  for  the  balance. 

3.  Vendor  and  Purchaser— Bona  Fide  Pur- 
chaser—Evidence. 

Evidence  held  sufficient  to  sustain  a  finding 
that  a  conveyance  by  a  husband  to  his  wife  was 
for  a  valuable  consideration. 

4.  Contracts— "Valuable  Consideration. " 

Valuable  consideration  Is  such  as  money  or 
the  like,  and  the  adequacy  or  inadequacy  of  the 
amount  or  its  disproportion  to  the  actual  value 
of  the  property  does  not  affect  the  question  of 
the  kind  of  consideration,  since  the  adequacy 
of  consideration  is  merely  an  element  of  good 
faith,  and  has  no  bearing  upon  whether  the 
consideration  is  a  valuable  or  good  one. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  §§  222-232. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7271-7273.] 

5.  Vendor  and  Purchaser- Purchase  Price 
—Payment. 

Plaintiff  leased  premises  for  five  years,  with 
the  privilege  of  buying  at  any  time  during  the 
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life  of  the  lease.  He  built  a  bam  upon  the 
premises,  and  paid  the  rent  for  three  years,  and 
then  sought  specific  performance  of  the  option  to 
purchase.  Held,  that  the  rent  paid  and  the  coat 
of  the  barn  were  not  payments  on  the  purchase 
price  of  the  property,  but,  considered  most  favor- 
ably to  plaintiff,  were  merely  payments  for  the 
right  to  buy  at  a  specified  price  within  a  certain 
time. 

0.  Same— Bona  Fide  Purchases— Notice. 

To  entitle  a  party  to  protection  as  a  sub- 
sequent purchaser  in  good  faith  and  for  value, 
as  against  the  title  of  a  grantee  under  a  prior 
unrecorded  deed,  he  must  aver  and  prove  the 
possession  of  his  grantor,  purchase  of  the  prem- 
ises, the  payment  of  the  purchase  money  in  good 
faith,  without  notice,  actual  or  constructive, 
prior  to  and  down  to  the  time  of  its  payment. 
Hence,  where  one  holding  an  option  to  purchase 
land  had  notice  of  a  prior  unrecorded  deed,  be- 
fore he  exercised  the  option  or  paid  the  purchase 
price  he  is  not  a  bona  fide  purchaser,  and  can- 
not recover. 

7.  Specific  Performance— Relation— Recov- 
ery of  Part  Payment. 

If  plaintiff  made  a  payment  under  an  option 
to  purchase  land  belonging  to  defendant  under  a 
prior  unrecorded  deed,  of  which  he  had  no  no- 
tice, and  both  plaintiff  and  defendant  acted  in 
good  faith,  plaintiff  could  recover  from  defendant 
only  the  amount  actually  paid  before  notice  of 
defendant's  rights,  since  he  is  protected  only  to 
the  extent  that  he  is  hurt 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  §§  412-419.] 

8.  Vendob  and  Purchaser— Bona  Fide  Pub- 
chaser— Statutory  Provisions. 

Civ.  Code,  ft  1214,  provides  that  a  convey- 
ance of  real  property  is  void  as  against  a  sub- 
sequent purchaser  in  good  faith  for  a  valuable 
consideration  whose  conveyance  is  first  duly  re- 
corded. Plaintiff  rented  land  for  the  term  of 
five  years,  with  an  option  to  purchase  during  the 
life  of  the  lease.  Defendant  held  a  prior  unre- 
corded deed  from  plaintiff's  lessor,  which  deed 
was  not  recorded  until  after  the  recording  of  the 
lease  snd  option.  Plaintiff  built  a  barn  on  the 
premises  and  paid  the  rent,  but  did  not  offer 
to  exercise  the  option  until  after  the  recording 
of  defendant's  deed.  Held,  that  plaintiff  was  not 
a  subsequent  purchaser  in  good  faith  for  a  valu- 
able consideration  within  the  meaning  of  the 
section. 

0.  Sam*— Defenses— Estoppel. 

In  an  action  for  specific  performance  of  an 
option  to  purchase  land  during  the  life  of  a 
five-year  lease  which  contained  the  option,  it 
appeared  that  defendant  held  a  prior  deed,  which 
was  not  recorded  until  after  the  record  of  the 
lease  and  option;  that  defendant  knew  of  the 
execution  of  the  lease  by  her  husband,  who  was 
her  grantor,  but  did  not  know  of  the  option  it 
contained;  and  that  plaintiff  erected  a  barn  on 
the  premises  in  question,  but  there  was  no  show- 
ing as  to  the  time  the  barn  was  built  and  no 
attempt  to  exercise  the  option  until  after  de- 
fendant's deed  was  recorded.  Held,  that  defend- 
ant was  not  estopped  to  assert  her  title  against 
plaintiff's  option,  there  being  no  act  or  failure 
to  act  on  her  part  which  resulted  in  injury  to 
plaintiff  or  which  by  unfair  means  gave  her  an 
advantage  over  him. 

10.  Specific  Perfobmance— Alternative  Re- 
lief—Damages— Presumption. 

Where  the  court,  in  an  action  for  specific 
performance  of  an  option  to  purchase  land  dur- 
ing the  life  of  a  five-year  lease  which  contained 
the  option,  found  the  value  of  the  property  at  the 
time  of  making  the  lease  and  at  the  time  of  the 
trial,  but  there  was  no  evidence  or  finding  as  to 
any  value  at  any  intervening  time,  it  must  be 
presumed  that  there  was  no  increase  in  value 
from  the  time  of  making  the  lease  up  to  the  time 
plaintiff  attempted  to  exercise  his  option,  at 
which  time  he  had  constructive  notice  of  defend- 


ant's prior  deed  from  the  lessor,  and  hence  plain- 
tiff could  recover  no  damages  for  failure  to 
convey. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Specific  Performance,  $8  412-422.] 

11.  Trial— Trial  by  Court— Findings— Mat- 
ters Alleged  but  Not  Pboved. 

In  the  absence  of  evidence  to  support  an 
allegation  necessary  to  be  proved,  the  finding 
upon  the  issue  raised  thereby  should  be  against 
the  person  making  and  failing  to  prove  the  al- 
legation. 

12.  Vendob  and  Pubchaseb— Bona  Fide  Pub- 
chaser— Notice. 

Though  defendant  asserts  a  claim  to  prop- 
erty, if  no  knowledge  of  the  claim  is  brought 
home  to  plaintiff,  he  will  not  be  affected  by  the 
assertion  to  others  of  the  claim. 

13.  Specific  Pebfobmance— Remedy  Against 
Grantee  under  or  by  Unrecorded  Deed. 

Where  both  parties  acted  in  good  faith,  one 
holding  possession  of  land  under  a  lease  and  op- 
tion to  purchase  which  has  been  recorded  is  not 
entitled  to  compel  specific  performance  of  the 
option  by  the  grantee  claiming  under  a  prior  un- 
recorded deed  from  the  same  person. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Curtis  D.  Wilbur,  Judge. 

Action  by  S.  K.  Lindley  against  Mrs.  F. 
H.  Blumberg  and  others.  From  a  judgment 
for  defendant  Dina  E.  Simpson,  and  an  order 
denying  a  new  trial,  plaintiff  appeals.  Af- 
firmed. 

J.  S.  Chapman  and  Ward  Chapman,  for  ap- 
pellant. C.  L.  Shinn  and  McNutt  &  Hannon, 
for  respondents. 

TAGGART,  J.  This  Is  an  action  to  com- 
pel specific  performance  of  an  option  to  pur- 
chase real  estate.  The  option  is  contained  in 
a  lease  of  the  premises,  which  are  the  sub- 
ject of  the  option.  Judgment  was  for  defend- 
ant Dina  E.  Simpson,  and  plaintiff  appeals 
from  the  judgment,  and  from  an  order  deny- 
ing his  motion  for  a  new  trial. 

On  the  17th  day  of  January,  1901,  William 
Simpson  made  a  lease  to  plaintiff  of  the  prem- 
ises in  dispute  for  the  term  of  five  years  from 
that  date,  at  a  monthly  rental  of  $10,  payable 
quarterly  In  advance.  The  lease  contained  an 
option  in  the  words  and  figures  following, 
to  wit :  "The  party  of  the  first  part  hereby 
gives  to  the  party  of  the  second  part,  his 
heirs  and  assigns,  the  exclusive  right  to  pur- 
chase said  property  for  eighty  ($80)  dollars 
per  front  foot  cash  during  the  life  of  this 
lease,  and  upon  payment  of  said  amount 
agrees  to  furnish  a  good  deed  and  unlimited 
certificate  of  title  from  Title  Insurance  & 
Trust  Company,  or  Title  Guarantee  &  Trust 
Company,  of  Los  Angeles,  showing  said  prop- 
erty clear  of  all  Incumbrance."  This  Instru- 
ment was  regularly  recorded  In  the  records  of 
leases  of  Los  Angeles  county  on  January  28, 

1901.  On  August  20,  1902,  William  Simpson 
died  testate,  and  letters  testamentary  Issued 
to  the  defendant  Dina  E.  Simpson,  his  widow, 
as  executrix,  on  the  24th  day  of  September, 

1902,  and  she  thereupon  qualified  as  such  ex- 
ecutrix. On  September  23,  1902,  the  Union 
Bank  of  Savings,  which  had  been  the  des- 
ignated agent  to  receive  the  rent  for  said 
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property,  refused  to  receive  the  rent  for  the 
quarter  beginning  October,  1902,  claiming  to 
act  upon  notice  given  by  Dina  E.  Simpson, 
both  Individually  and  as  executrix.  On  Oc- 
tober 2,  1902,  Mrs.  Simpson  notified  plaintiff 
that  she  was  the  owner  in  fee  of  the  leased 
premises  by  virtue  of  a  conveyance  thereof 
to  her  by  William  Simpson  by  deed  dated  Oc- 
tober 20, 1896.  This  deed  was  not  recorded  in 
the  office  of  the  recorder  of  Los  Angeles  coun- 
ty until  August  22,  1902. 

By  a  decree  of  distribution  entered  In  the 
estate  of  William  Simpson,  deceased,  on  the 
15th  day  of  February,  1904,  the  whole  of  said 
estate  was  distributed  to  the  defendant  Dlna 
E.  Simpson,  but  the  lot  here  In  question  was 
not  described  In  said  decree.  On  the  23d 
day  of  February,  1904,  plaintiff,  claiming  to 
exercise  his  right  of  purchase  under  said  op- 
tion, offered  to  pay  to  defendant  the  purchase 
price  for  the  lot  in  gold  coin,  as  provided  In 
the  option  given  by  William  Simpson,  but  she 
refused  to  accept  the  same  or  to  convey  the 
property  to  plaintiff.  Plaintiff  paid  all  rent 
due  to  the  time  the  above  notice  was  given, 
and  has  regularly  tendered  that  falling  due 
since  then,  at  the  times  specified  In  the  lease, 
but  defendant  Simpson  refused  to  receive 
such  rent  either  as  executrix  or  individually. 
A  number  of  defenses,  based  upon  allegations 
of  weakness  of  mind  of  William  Simpson, 
and  acts  of  fraud  and  undue  influence  per- 
petrated in  procuring  the  execution  of  the 
option,  were  presented  by  defendants'  answer 
to  the  complaint;  but,  these  were  eliminat- 
ed from  consideration  here  by  the  rulings  of 
the  court  upon  the  demurrer  to  the  answer, 
and  its  findings  of  good  faith  upon  the  part 
of  plaintiff  in  all  transactions  connected  with 
the  execution  of  the  lease  and  option. 

The  court  found  that  a  valuable  and  ade- 
quate consideration  was  given  for  the  lease 
and  the  option  contained  therein;  that  the 
property  leased  had  no  rental  value  in  the 
market,  and  the  premises  were  of  the  value 
of  only  $30  per  front  foot  at  the  time  of  the  ex- 
ecution of  the  writing  containing  the  lease  and 
option ;  that  plaintiff  erected  a  barn  on  said 
premises  at  a  cost  of  $300  after  said  instru- 
ment was  executed ;  that  he  would  not  have 
rented  said  premises  or  constructed  said  barn 
but  for  the  option  in  said  lease;  that  this 
fact  was  known  to  the  lessor  at  the  time  the 
lease  was  made;  that  said  contract  was  fair 
and  just  to  the  lessor ;  that  plaintiff  paid  the 
rent  to  William  Simpson  up  to  the  time  of 
his  death,  and  that  the  defendant  Dina  E. 
Simpson  knew,  or  could  have  learned,  that 
said  payments  were  being  made  In  pursuance 
of  said  lease ;  that  she  had  knowledge  of  the 
making  of  the  lease  on  the  day  It  was  execut- 
ed, but  did  not  know  any  of  its  terms  until 
after  its  execution,  and  did  not  know  that  it 
contained  the  option  until  10  days  later;  that 
plaintiff  had  no  notice  or  information  at  the 
time  of  the  execution  of  the  lease  that  Dlna 
E.  Simpson  had  any  right,  title,  or  interest 
In  the  property.  The  findings  upon  which  the 
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Judgment  In  favor  of  the  defendant  rests  ma* 
be  summarized  as  follows:  She  was  not  per 
sonally  present  at  the  time  the  lease  was  ex- 
ecuted, and  did  not  know  Its  contents  until  10 
days  thereafter.  It  Is  not  true  that  the  lease 
or  option  was  given  with  her  full  knowledge 
or  consent  or  acquiescence,  and  It  la  not  true 
that  at  the  time  of  the  execution  of  said  in- 
strument, nor  at  any  other  time  until  the  2d 
of  October,  1902,  she  did  not  assert  or  claim 
any  right,  title,  or  interest  in  said  property, 
or  make  any  objection  to  said  lease  or  op- 
tion, but  she  did  not  make  any  such  objec- 
tions to  plaintiff  until  that  date.  The  deed 
from  William  Simpson  to  her  was  for  a  valu- 
able consideration  and  conveyed  the  title  to 
the  leased  premises,  and  she  was  the  owner 
of  said  property  from  the  date  of  that  deed. 
The  market  value  of  the  premises  have  great- 
ly increased  since  January  17,  1901,  and  the 
premises,  at  the  time  of  the  trial,  were  worth 
about  $29,000.  Plaintiff  has  received  in  rents 
from  said  premises  more  than  sufficient  to 
compensate  him  for  the  rents  paid  by  him 
and  the  cost  of  the  Improvements  placed  on 
the  property  by  him,  and  has  been  fully  re- 
imbursed and  recouped  for  all  expenditures 
made  by  him  under  said  lease  and  option. 
The  conclusions  of  the  trial  court  from  the 
facts  found  are  that  plaintiff  Is  not  a  pur- 
chaser or  incumbrancer  in  good  faith  so  as 
to  entitle  him  to  a  specific  performance  of 
his  contract  against  the  defendant  Dina  E. 
Simpson,  and  that  she  is  not  estopped  from 
asserting  her  title  against  the  option  of  plain- 
tiff. Appellant  contends  that  the  judgment 
is  not  supported  by  the  findings;  but,  if  the 
court  so  contrues  the  findings  as  to  sustain 
the  judgment,  it  should  nevertheless  reverse 
the  judgment  and  order  a  new  trial,  because 
the  evidence  Is  insufficient  to  support  the 
findings. 

The  finding  that  the  defendant  Dina  E. 
Simpson  acquired  the  premises  from  her  hus- 
band in  1896  for  a  valuable  consideration  is 
attacked  by  appellant  upon  his  motion  for  a 
new  trial  as  not  being  supported  by  the  evi- 
dence In  two  respects— first,  that  the  deed 
was  not  delivered ;  and,  second,  that  a  valu- 
able consideration  was  not  shown.  In  regard 
to  the  first  matter,  the  testimony  of  the  wit- 
ness Samson,  who  drew  the  deed,  is :  "I  drew 
it  up,  and  I  made  it  (the  deed),  and  he  sign- 
ed it  and  delivered  It  to  his  wife,  and  she 
delivered  it  to  me  and  wanted  I  should  take 
care  of  It"  It  is  contended  that  on  cross- 
examination  the  testimony  of  the  witness  was 
inconsistent  with  his  statement  on  direct  ex- 
amination. Assuming  this  to  be  true,  the 
trial  court  might  elect  which,  if  either  state- 
ment, It  would  believe,  and  the  finding  indi- 
cates which  it  accepted  as  true;  but  we  do 
not  think  the  two  statements  are  necessarily 
Inconsistent  The  evidence  shows  that  the 
lot  was  purchased  In  the  name  of  Wm. 
Simpson  in  1895  for  $3,750— $1,750  in  cash, 
and  the  balance  secured  by  mortgage  on  the 
property.   Eight  hundred  dollars  of  the  de- 
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fendanf  b  money  "went  Into  the  property."  1 
There  is  no  showing  whether  this  was  a  loan 
to  William  Simpson  or  a  contribution  to  the 
cash  paid  for  the  property.  If  the  former, 
the  property  became  community  property  and 
William  Simpson  owed  defendant  $800;  if 
the  latter  was  the  case,  a  resulting  trust 
arose  in  favor  of  defendant  to  the  extent  of 
sixteen  thirty-fifths  and  In  favor  of  the  com- 
munity for  the  other  nineteen  thirty-fifths  of 
the  property.  If  William  Simpson  made  the 
deed  of  October  20, 1896,  to  defendant  in  pay- 
ment of  an  existing  debt  of  $800  due  to  her 
from  him,  the  consideration  was  a  valuable 
one,  and  if  he  conveyed  to  her  as  trustee  of 
a  resulting  trust  she  took  sixteen  thirty-fifths 
In  execution  of  the  trust  and  the  rest,  or 
community  portion  of  the  property,  passed  to 
her  for  the  consideration  mentioned  in  the 
deed — $1  and  love  and  affection.  If  It  were 
necessary  to  sustain  the  finding  that  tbe  con- 
veyance was  for  a  valuable  consideration, 
there  is  evidence  sufficient  to  do  so.  Hussey 
v.  Castle,  41  Gal.  241.  A  valuable  considera- 
tion Is  such  as  money  or  the  like  and  the  ade- 
quacy or  Inadequacy  of  the  amount,  or  its  dis- 
proportion to  the  actual  value  of  the  proper- 
ty, does  not  affect  the  question  of  the  kind  of 
consideration.  The  adequacy  of  the  consid- 
eration Is  an  element  of  the  good  faith  of  the 
transaction,  and  has  no  bearing  upon  whether 
the  consideration  is  a  valuable  or  a  good  one. 
Frey  v.  Clifford,  44  Cal.  342 ;  Clark  v.  Troy, 
20  Cal.  224.  Mrs.  Simpson,  then,  was  tbe 
owner  of  the  property  at  the  time  the  prem- 
ises were  leased  to  the  plaintiff,  and  when  the 
latter  purchased  the  option.  Under  the  find- 
ings, these  two  contracts  must  be  considered 
as  one.  The  court  found  the  property  had 
no  rental  value  at  the  time  the  lease  was 
made.  In  the  absence  of  any  finding  that  it 
subsequently  acquired  a  rental  value,  we  may 
assume  that  the  entire  promise  to  pay  $10  per 
month  for  five  years  was  In  consideration  for 
the  option.  The  erection  of  the  $300  barn 
may  also  be  attributed  to  plaintiff's  desire  to 
procure  the  option  and  as  a  part  payment 
therefor.  Taken  in  the  the  most  favorable 
light  for  the  appellant,  he  paid  $000  for  the 
option,  $300  In  building  a  barn  upon  the  prem- 
ises, and  the  $600  which  he  obligated  himself 
to  pay  at  the  rate  of  $10  per  month,  quarter- 
ly In  advance,  for  five  years. 

This  price  paid  and  to  be  paid  for  the 
right  to  purchase  within  five  years  should 
not  be  confused  with  the  purchase  price  of 
the  property.  The  latter  was  to  be  $S0  per 
front  foot,  whether  the  right  was  exercised 
the  day  following  the  execution  of  the  option 
or  the  last  day  of  the  five  years;  so  that 
the  $900  was  no  part  of  the  purchase  price 
of  the  property.  The  option  was  purely  ex- 
ecutory In  Its  character,  and  on  October  2, 
1902,  when  defendant  notified  appellant  of 
her  title  to  the  property,  no  part  of  the 
purchase  price  of  the  lot  had  been  paid,  and 
plaintiff  had  not  become  a  purchaser  of  the 
property.  All  his  transactions  were  conduct- 
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ed  In  good  faith,  and  for  all  that  he  had  re- 
ceived he  had  given  an  adequate  and  valu- 
able consideration,  and  the  agreed  price  for 
the  property  was  adequate  at  the  time  the 
option  was  given,  and  this  was  sufficient 
against  the  maker  of  the  option ;  but  he  had 
not  purchased  the  property.  He  did  not  ex- 
ercise his  right  to  do  so  under  the  option 
until  February,  1904,  one  year  and  four 
months  after  he  had  notice  of  defendant's 
unrecorded  deed. 

To  entitle  a  party  to  protection  as  a  sub- 
sequent purchaser  in  good  faith  and  for 
value  against  the  title  of  a  grantee  under 
a  prior  unrecorded  deed,  he  must  aver  and 
prove  the  possession  of  his  grantor,  the  pur- 
chase of  the  premises,  the  payment  of  the 
purchase  money  In  good  faith,  and  without 
notice,  actual  or  constructive,  prior  to  and 
down  to  the  time  of  its  payment;  for  If  he 
had  notice,  actual  or  constructive,  at  any 
moment  of  time  before  the  payment  of  the 
money,  he  Is  not  a  bona  fide  purchaser.  Ev- 
ersdon  v.  Mayhew,  65  Cal.  163,  3  Pac.  641; 
Wilholt  v.  Lyons,  98  Cal.  413,  33  Pac  325; 
Beattie  v.  Crewdson,  124  Cal.  579,  57  Pac. 
463 ;  Kennlff  v.  Cnulfleld,  140  Cal.  45,  73  Pac. 
803.  If  It  were  conceded  that  the  entire  $900 
were  paid,  and  agreed  to  be  paid,  as  part  of 
the  purchase  price  for  the  property  (only 
the  rent  from  January,  1901,  to  October, 
1902,  actually  was  paid),  defendant  would 
only  be  required  to  refund  to  plaintiff  the 
amount  paid  by  him  before  receiving  notice 
of  her  right  in  order  to  enforce  her  claim  to 
the  property.  Plaintiff  Is  entitled  to  be  pro- 
tected only  to  the  extent  that  he  is  hurt. 
Davis  v.  Ward,  109  Cal.  191,  41  Pac.  1010, 
50  Am.  St.  Rep.  29;  Combination  Land  Co. 
v.  Morgan,  95  Cal.  552,  30  Pac.  1102.  The 
finding  of  the  court  that  he  has  been  fully 
reimbursed  and  recouped  for  expenditures 
made  by  him  under  the  lease  and  option  rec- 
ognizes his  right  to  protection  pro  tanto. 
The  conclusion  of  tbe  trial  court  that  plain- 
tiff was  not  a  subsequent  purchaser  In  good 
faith  and  for  a  valuable  consideration,  as 
those  terms  are  used  In  section  1214  of  the 
Civil  Code,  is  sustained  by  the  record. 

We  are  likewise  unable  to  agree  with  ap- 
pellant's contention  that  the  conclusion  of 
the  trial  court  that  respondent  is  not  estop- 
ped from  asserting  her  title  against  plain- 
tiff's option  Is  unsupported  by  the  findings. 
In  order  that  she  should  be  estopped  it  is 
necessary  that  some  act  or  failure  to  act  up- 
on her  part  should  have  resulted  In  injury  to 
plaintiff,  or  in  her  acquiring  some  advantage 
over  him  by  unfair  means.  In  other  words, 
to  quote  from  appellant's  brief:  "To  raise 
an  equitable  estoppel,  the  party  estopped 
must  by  his  declaration  or  conduct  (or  si- 
lence) mislead  another  to  his  prejudice  so 
that  it  would  be  a  fraud  upon  him  to  al- 
low the  true  state  of  facts  to  be  proved  (Mar- 
tin v.  Zellerbach,  88  Cal.  300,  99  Am.  Dec. 
365),  and  the  representations  or  conduct  must 
either  have  been  done  with  intent  to  deceive, 
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or  with  such  carelessness  or  culpable  negli- 
gence as  to  amount  to  a  constructive  fraud 
(Griffeth  v.  Brown,  76  Cal.  280,  18  Pac  872). 
The  vital  principle  Is  that  he  who,  by  his 
language  or  conduct,  leads  another  to  do 
what  he  would  not  otherwise  have  done, 
shall  not  subject  such  person  to  loss  or  in- 
jury by  disappointing  the  expectations  up- 
on which  he  acted."  Dickerson  v.  Colgrove, 
100  U.  S.  580,  25  L.  Ed  618. 

The  question  whether  respondent  is  es- 
topped by  her  acts  or  silence  to  set  up  her 
prior  title  against  appellant's  depends  upon 
her  knowledge  of  her  husband's  acts  In  rela- 
tion to  the  leased  property.  At  the  time  the 
lease  was  made  respondent  knew  that  her 
husband  was  going  to  lease  the  property. 
The  same  day,  when  her  husband  came  home, 
she  learned  that  the  lease  had  been  executed, 
and  that  he  had  leased  it  for  a  term  of  five 
years.  She  had  no  other  knowledge  of  the 
contents  of  the  lease  or  the  option  until  10 
days  thereafter.  There  is  no  evidence  and 
no  finding  as  to  when  the  barn  was  erected 
upon  the  premises.  It  might  have  been  and 
probably  was  built  within  10  days  after  the 
execution  of  the  lease  and  before  respondent 
had  knowledge  of  the  option.  Had  she 
known  of  its  construction,  she  wonld  have 
been  justified  In  assuming  that  It  was  built 
In  order  that  plaintiff  might  use  the  prem- 
ises to  advantage  under  the  lease.  In  the 
absence  of  evidence  and  finding,  the  presump- 
tion must  be  in  support  of  the  judgment  As 
respondent  had  no  knowledge  that  the  barn 
was  constructed  by  reason  of  the  option,  no 
estoppel  can  be  imputed  to  her  on  this  ac- 
count 

Plaintiffs  status  was  not  changed  from 
that  time  until  October  2,  1902,  except  by 
the  payment  of  the  $10  per  month  rent  The 
court  finds  the  value  of  the  property  was 
$50  per  front  foot  at  the  time  of  the  making 
of  the  lease,  and  the  value  of  the  lot  at  the 
time  of  the  trial  (October,  1905)  to  be  in 
gross  $29,000.  There  is  neither  evidence  nor 
finding  to  show  value  at  any  intervening 
time.  There  Is  nothing  by  which  it  can  be 
determined  how  long  the  market  value  of 
the  property  continued  at  $50  per  front  foot 
If,  as  appellant  contends,  he  was  prejudiced 
by  being  prevented  from  buying  other  prop- 
erty in  the  neighborhood  at  $50  or  $80  per 
front  foot  and  holding  It  until  Its  value  In- 
creased to  $376  per  front  foot  this  was  not 
because  of  any  act  of  respondent  In  the 
absence  of  evidence  or  finding  as  to  inter- 
mediate values,  It  will  be  presumed  in  sup- 
port of  the  trial  court's  finding  that  respond- 
ent was  not  estopped,  and  that  $50  per  foot 
continued  to  be  the  value  of  the  property 
until  after  appellant  had  notice  of  respond- 
ent's title  and  claim.  Having  had  this  no- 
tice before  the  rise  in  values,  appellant  can- 
not successfully  contend  that  any  loss  or  In- 
jury of  this  kind  was  due  to  the  act  of  re- 
spondent He  was  under  no  obligation  to 
carry  out  the  option  or  pay  any  part  of  the 
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$80  per  front  foot  purchase  price,  and  could 
have  released  himself  from  the  option  by 
simply  withdrawing  at  any  time. 

All  the  obligations  entered  into  by  appel- 
lant so  far  as  the  option  was  concerned  were 
without  knowledge  of  the  respondent  at  the 
time  the  obligations  were  assumed.  The  ap- 
preciation in  value  of  the  property  was  aft- 
er appellant  had  notice  of  respondent's  title 
and  Information  that  she  Intended  to  main- 
tain her  rights  against  the  option.  It  can- 
not therefore  be  said  that  appellant  suffered 
any  loss  or  injury  on  account  of  disappoint- 
ing expectations  for  which  respondent  was 
responsible. 

Finding  10  is  attacked  by  appellant  as  un- 
supported by  the  evidence.  This  finding 
merely  negatives  certain  allegations  of  the 
complaint  and  when  considered  with  finding 
14  distinguishes  between  the  knowledge  up- 
on the  part  of  the  respondent  that  the  lease 
had  been  made  and  knowledge  of  Its  con- 
tents. The  testimony  of  the  respondent  is 
that  she  and  her  husband  had  talked  about 
leasing  the  property  for  three  years,  and 
that  the  agent  who  drew  the  lease  called  and 
asked  her  If  she  was  willing  to  the  leasing 
of  Main  street  and  she  answered,  "Certain- 
ly." When  her  husband  came  home  that 
evening  he  told  her  he  had  leased  for  five 
years.  She  negatives  all  other  knowledge 
of  the  contents  until  several  days  after,  when 
her  husband  told  her  that  he  had  given  the 
option.  There  Is  a  direct  conflict  between 
her  evidence  and  that  of  the  agent  in  this  re- 
spect but  the  evidence  supports  the  infer- 
ence that  neither  the  lease  nor  the  option 
were  given  with  full  knowledge,  consent  or 
acquiescence  on  her  part  There  Is  an  ab- 
sence of  evidence  in  respect  to  the  other 
part  of  finding  10,  which  is  assailed,  to  wit 
that  "it  is  not  true  that  at  the  time  of  the  ex- 
ecution of  said  instrument  nor  at  any  other 
time  until  the  2d  day  of  October,  1902,  said 
defendant  did  not  assert  or  claim  any  right 
title,  or  interest  in  said  property,  nor  make 
any  objection  to  said  lease  or  option."  This 
was  a  negative  allegation  of  the  complaint 
which  was  denied  by  the  answer.  In  the 
absence  of  evidence  to  support  an  allegation 
necessary  to  be  proven,  the  finding  upon  the 
Issue  raised  thereby  should  be  against  the 
person  alleging  and  failing  to  prove  it  This 
rule  was  followed  by  the  trial  court;  but 
we  do  not  think  the  finding  material,  as  It 
Is  immediately  followed  by  the  further  find- 
ing that  she  made  no  claim  or  objection  to 
the  plaintiff  until  October  2,  1902.  If  no 
knowledge  of  her  claim  was  brought  home 
to  the  plaintiff,  he  would  not  be  affected  by 
such  assertion  to  others.  The  point  that  the 
evidence  is  insufficient  to  support  the  find- 
ing of  a  delivery  of  the  deed  of  October  20, 
1896,  has  heretofore  been  considered,  as  has 
also  the  evidence  hi  relation  to  the  purchase 
of  the  property  In  1895  by  William  Simpson 
and  respondent's  contribution  to  the  pur- 
chase price  In  that  transaction.   The  weak- 
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nesses  and  inconsistencies  and  conflict*  in 
the  evidence  which  supports  the  findings  to 
which  onr  attention  has  been  called  by  ap- 
pellant are  apparent;  but  it  is  not  neces- 
sary that  the  trial  court  accept  and  act  upon 
the  testimony  that  appeals  most  strongly  to 
us  in  order  to  sustain  Its  findings  against 
an  attack  for  Insufficiency  of  the  evidence. 
There  is  evidence,  and  the  trial  court  has 
accepted  and  acted  upon  it 

The  good  faith  of  all  parties  Is  declared 
by  the  decision  of  the  trial  court,  and  the 
question,  Is  a  party  holding  possession  of 
real  property,  under  a  lease  and  option  to 
purchase,  ■which  has  been  recorded,  entitled 
to  compel  a  specific  performance  of  the  op- 
tion by  a  grantee  claiming  under  a  prior 
unrecorded  deed  from  the  same  person?  was 
answered  by  denying  specific  performance. 
There  Is  evidence  In  support  of  the  inference 
of  fact,  and  the  conclusion  of  law  Is  cor- 
rect. 

The  judgment  and  order  appealed  from  are 
affirmed. 

We  concur:    ALLEN,  P.  J.;   SHAW,  J. 


7  CaL  App.  lift 

HERZOG  v.  HEMPHILL  et  al.    (Civ.  388.) 

(Court  of  Appeal,  First  District,  California. 
Dec.  12,  1907.) 

1.  Negligence— Condition  of  Buildings- 
Duty  of  Occupant  to  Licensee. 

Deceased  entered  defendants'  tamale  stand 
with  another,  by  the  license  and  permission  of 
defendants,  and  volunteered  to  show  his  com- 
panion the  way  to  the  urinal,  often  used  by 
customers,  and  always  pointed  out  by  defend- 
ants, when  requested,  and  permission  to  use 
which  was  always  granted  by  them.  The  route 
thereto  lay  through  an  adjoining  room  to  a  stair 
landing,  with  two  flights  of  stairs;  the  one 
to  the  left  going  above,  and  that  to  the  right  go- 
ing down  to  the  urinal  in  the  basement.  The 
landing  was  not  lighted,  and  because  of  that 
deceased  fell  into  a  hole  to  the  left  of  the  left- 
hand  stairway,  and  received  the  injuries  from 
which  he  died.  The  urinal  was  not  designed 
for  the  use  of  patrons  of  the  stand,  nor  was  it 
designed  for  use  or  used  as  a  part  of  tne  busi- 
ness conducted  on  the  premises.  Held,  that  de- 
ceased was  a  mere  licensee,  so  that  defendants 
assumed  no  duty  to  him  except  not  to  inflict 
any  wanton  or  willful  injury. 

J Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  37,  Negligence,  §§  41-47.] 

2.  Same— Persons  Invited— What  is  Invi- 
tation. 

The  owner  or  occupier  of  lands  or  buildings 
must  exercise  ordinary  care  to  render  the  prem- 
ises reasonably  safe  to  persons  whom  he  in- 
duces to  come  thereon  by  invitation,  express  or 
implied,  which  invitation  may  be  manifested  by 
the  arrangement  of  the  premises  or  the  conduct 
of  the  owner ;  but  mere  permission,  or  a  habit 
of  an  owner  in  allowing  people  to  enter  and  use 
a  certain  portion  of  his  premises,  is  not  indica- 
tive of  an  invitation,  but  a  license. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  37,  Negligence,  §§  41-47.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  John  Hunt,  Judge. 

Action  by  Joseph  Herzog,  administrator, 
against  Lizzie  J.  Hemphill  and  another. 


From  a  judgment  sustaining  a  demurrer  to 
the  complaint,  plaintiff  appeals.  Affirmed. 

William  R.  Dalngerfleld  and  James  A.  Ball- 
entlne,  for  appellant.  Garber,  Creswell  ft 
Oarber  and  Morrison  ft  Cope,  for  respond- 
ents 

KERRIGAN,  J.  This  Is  an  action  for  dam- 
ages for  the  death  of  plaintiff's  intestate  al- 
leged to  have  been  caused  by  the  defendants' 
negligence.  The  appeal  is  from  the  Judg- 
ment entered  In  favor  of  the  defendants  upon 
the  sustaining  of  their  demurrer  to  the  com- 
plaint, the  plaintiff  having  declined  to  amend 
it. 

The  complaint  In  substance  alleges  that 
the  defendants  were  in  possession  of  cer- 
tain premises  in  San  Francisco,  and  had  the 
sole  management  and  control  thereof,  Includ- 
ing a  tamale  stand,  at  which  stand  tamales 
were  sold  to  the  public ;  that  Alfred  N.  Her- 
zog, the  deceased,  entered  the  premises  June 
G,  1901,  at  about  10  o'clock  In  the  evening  to 
purchase  tamales,  and  that  he  was  accom- 
panied by  a  friend,  Miller.  The  complaint 
alleges  that  the  deceased  and  his  friend  en- 
tered said  premises  by  license  and  permission 
of  the  defendants;  that  while  there  Miller 
expressed  the  desire  to  visit  the  urinal  on 
the  premises,  and  the  deceased  volunteered 
to  show  him  the  way  thereto,  deceased  know- 
ing Its  location,  and  Miller  never  having 
visited  it ;  that  prior  to  the  time  of  this  ac- 
cident the  urinal  had  often  been  used  by 
patrons  of  the  premises  by  license  and  per- 
mission of  the  defendants,  and  Its  location 
was  shown  or  told  by  all  and  any  of  said 
defendants  to  any  of  said  customers  when- 
ever requested,  and  said  patrons  and  their 
friends  were  at  all  times  allowed  to  and  did 
use  the  same ;  that  the  route  from  the  tamale 
stand  to  the  urinal  was  through  a  door  ad- 
joining the  tamale  stand  into  an  open  room, 
thence  across  said  room  to  a  stair  landing, 
wherefrom  two  sets  of  stairs  proceeded,  the 
one  at  the  left  upward  to  the  second  story, 
the  one  at  the  right  downward  to  the  base- 
ment and  urinal;  that  within  two  feet  of 
said  door,  and  at  the  left  of  said  left-hand 
stairway  there  was  a  "stair  landing,  recess, 
or  cul-de-sac,  about  two  feet  square,  ter- 
minating in  an  abrupt  precipice,  or  death 
trap,  wholly  unfenced,  unprotected,  and  un- 
lighted" ;  that  deceased  went  with  his  friend 
through  said  door  into  said  room,  and  that 
"said  stair-landing,  precipice,  death  trap,  and 
stairway"  were  not  sufficiently  lighted  to 
enable  a  person  to  reach  the  urinal  in  safety, 
and  on  visiting  the  urinal  he  would  be  likely 
to  step  off  said  precipice  and  fall  into  said 
death  trap  and  be  killed,  or  seriously  in- 
jured; that  defendants  well  knew  of  the 
unprotected  and  unlighted  condition  of  said 
death  trap,  but  that  deceased  was  ignorant 
thereof;  that  by  reason  of  defendants'  fail- 
ure to  fence  and  guard  said  recess,  cul-de- 
sac,  and  death  trap  the  same  was  dangerous 
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to  all  persons  going  to  said  nrinal  or  near  the 
same;  that  the  deceased,  In  guiding  Miller 
to  said  urinal,  attempted  to  follow  said  route ; 
that  by  reason  of  the  defendants'  negligence 
In  the  premises  deceased  fell  Into  said  death 
trap,  sustaining  injuries  from  which  he  sub- 
sequently died,  and  to  recover  damages  for 
which  this  action  is  commenced. 

The  complaint  was  demurred  to  upon  the 
ground  that  it  states  no  cause  of  action,  and 
we  think  the  ruling  of  the  trial  court  in  sus- 
taining the  demurrer  was  correct.  The  com- 
plaint does  not  show  that  the  deceased  was 
more  than  a  mere  licensee  as  to  the  portion 
of  the  premises  where  the  accident  occurred. 
It  is  a  well-settled  rule  of  law  that  the  owner 
or  occupier  of  lands  or  buildings  who,  by 
invitation,  express  or  implied,  Induces  per- 
sons to  come  upon  his  premises,  is  under  a 
duty  to  exercise  ordinary  care  to  render  the 
premises  reasonably  safe;  but  he  assumes 
no  duty  to  one  who  is  on  his  premises  by 
permission  only,  and  as  a  mere  licensee,  ex- 
cept that  while  on  the  premises  no  wanton 
or  willful  Injury  shall  be  Inflicted  upon  him. 
Means  v.  Southern  Cal.  Ry.  Co.,  144  Cal.  473, 
77  Pac  1001 ;  Schmidt  v.  Bauer,  80  Cal.  565, 
22  Pac.  256,  5  L.  R.  A.  580.  In  the  latter 
case,  which  In  many  respects  Is  similar  to 
the  one  at  bar,  the  defendant  kept  a  saloon, 
and  a  customer,  who  had  purchased  beer,  In- 
quired the  way  to  the  urinal,  apparently 
Ignorant  of  the  location  thereof.  The  de- 
fendant pointed  the  way.  In  the  direction 
indicated  there  was  a  stairway  leading  to  the 
urinal,  and  also  a  door  leading  upon  a  porch, 
from  which  the  stairway  led  into  the  back 
yard.  This  latter  route  the  plaintiff  follow- 
ed, and,  when  returning  to  the  saloon,  instead 
of  coming  back  through  the  door  by  which 
he  had  passed  out,  he  passed  Into  the  other, 
leading  into  the  private  portion  of  the  house, 
where  the  floor  had  been  taken  up,  leaving 
an  open  space,  Into  which  he  fell  and  was 
Injured.  It  was  held  that  the  obligation  of 
the  owner  of  the  premises  was  to  keep  the 
access  or  passageway  thereto  In  Buch  con- 
dition as  to  avoid  Injury  to  persons  who  have 
been  "Induced  by  the  Invitation  or  allurement 
of  the  owner,  express  or  implied,  to  enter 
therein."  We  quote  from  this  case:  "The 
keeper  of  a  public  place  of  business  is  bound 
to  keep  his  premises  and  the  passageways  to 
and  from  it  In  safe  condition,  and  use  ordi- 
nary care  to  avoid  accidents  or  Injury  to 
those  properly  entering  upon  his  premises 
on  business.  But  this  rule  applies  only  to 
such  parts  of  the  building  as  are  a  part  of, 
or  used  to  gain  access  to,  or  constitute  a 
passageway  to  and  from,  the  business  portion 
of  the  building,  and  not  to  such  parts  of  the 
building  as  are  used  for  the  private  pur- 
poses of  the  owner,  unless  the  party  injured 
has  been  Induced  by  the  Invitation  or  allure- 
ment of  the  owner,  express  or  implied,  to  en- 
ter therein.  •  *  •  Conceding  that  the  re- 
spondent was  not  wrongfully  In  the  place 
where  the  accident  occurred,  and  giving  the 


most  liberal  construction  to  the  evidence,  he 
was  there  by  the  mere  license  of  the  appel- 
lant, and  for  that  reason  the  appellant  owed 
him  no  duty,  and  he  went  there  subject  to 
all  the  risks  attending  his  going." 

There  is  no  doubt  that  an  invitation  may 
be  manifested  by  the  arrangement  of  the 
premises,  or  by  the  conduct  of  the  owner. 
Sweeny  v.  Old  Colony  &  Newport  Ry.  Co.. 
10  Allen  (Mass.)  873,  87  Am.  Dec.  644;  Redi- 
gan  v.  Boston  &  Maine  R.  R.,  155  Mass.  44, 
28  N.  E.  1133,  14  L.  R.  A.  276,  31  Am.  St. 
Rep.  520;  Rooney  v.  Woolworth,  74  Conn. 
720,  52  Atl.  411;  Ivay  v.  Hedges,  L.  R.  9 
Q.  B.  Div.  80;  Benson  v.  Baltimore  Trac- 
tion Co.,  77  Md.  535,  26  Atl.  973,  20  L.  R.  A. 
714,  39  Am.  St  Rep.  436;  Phillips  v.  Li- 
brary Co.,  55  N.  J.  Law,  307,  27  Atl.  478. 
Mere  permission,  or  a  habit,  however,  of  an 
owner  of  allowing  people  to  enter  and  use 
a  certain  portion  of  his  premises,  Is  Indica- 
tive of  a  license  merely,  and  not  of  an  in- 
vitation. Redigan  v.  Boston,  etc.,  R.  R.  Co., 
supra ;  Phillips  v.  Library  Co.,  supra ;  Roon- 
ey v.  Woolworth,  supra.  In  the  last  case  the 
plaintiff  had  been  in  the  defendant's  store  as 
a  customer.  After  making  a  purchase  she 
left  the  store  by  a  rear  door,  and  was  injured, 
by  falling  into  an  unguarded  excavation  on 
defendant's  premises  in  a  dark  alley  just 
outside  the  door.  The  plaintiff  had  frequent- 
ly used  the  rear  door,  under  express  permis- 
sion from  one  of  the  clerks,  and  it  was  cus- 
tomary for  people  other  than  those  connected 
with  the  store  to  use  this  entrance.  The 
court  held  that  the  arrangement  of  the  store 
was  such  as  to  indicate  that  the  rear  en- 
trance was  intended  for  use  by  expressmen 
and  del  I  very  men,  and  not  for  the  use  of 
customers,  and  that  therefore,  in  spite  of  the 
fact  that  it  was  actually  used  by  people  oth- 
er than  expressmen  and  deliverymeu,  when 
it  suited  their  convenience,  the  plaintiff  should 
be  treated  as  having  used  the  door  merely 
as  a  licensee  and  not  upon  an  implied  in- 
vitation. There  is  no  allegation  that  the 
urinal  was  designed  or  maintained  for  the 
use  of  patrons  of  the  store ;  nor  any  allega- 
tion that  it  was  designed  for  use  or  used  as 
a  part  of  the  business  conducted  on  the  prem- 
ises. 

From  what  has  been  said,  it  follows  that 
the  judgment  should  be  affirmed.  It  is  so 
ordered. 

We  concur:   COOPER,  P.  J. ;  HALL,  J. 


7  Cal.  App.  106 

GARDNER  et  al.  v.  SAN  GABRIEL  VAL- 
LEY BANK.    (Civ.  422.) 

(Court  of  Appeal,  Second  District,  California. 
Dec  11,  1907.    Rehearing  Denied 
Jan.  10,  1908.) 

1.  Tbiai/— Finoings—  Questions  or  Law  ob 
Fact— O  w  s  ersiiip. 

While  ownership  may  be  pleaded  and  found 
as  an  ultimate  fact,  it  may  also  be  beaded  aa 
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n  conclusion  of  law,  and  may  be  determined  by 
the  court  as  such. 

2.  Appeal  —  Review  —  Record  Necessary— 
Ownership. 

Where  ownership  is  purely  a  question  of 
fact,  it  can  only  be  considered  on  a  record 
bringing  up  the  evidence  from  which  the  ulti- 
mate fact  was  deduced,  or  upon  a  judgment 
roll  from  which  it  appears  that  ownership  was 
found  as  an  inference  of  fact  entirely  from  oth- 
er facts  found;  but,  if  the  court  must  deter- 
mine ownership  by  the  construction  of  a  writ- 
ing or  mere  application  of  legal  principles  to 
facts  found  by  the  court,  it  is  a  question  of  law, 
which  may  be  determined  from  the  judgment 
roll  alone. 

3.  Trial— Trial  bt  Court— Questions  op 
Law  or  Fact— Ownership. 

Whether  a  finding  of  ownership  in  a  par- 
ticular case  is  the  finding  of  an  ultimate  fact  or 
a  conclusion  of  law  must  depend  on  the  issues 
to  be  tried,  and  in  an  action  to  quiet  title  to 
an  easement  in  a  certain  stairway,  where  plain- 
tiffs claim  by  virtue  of  a  reservation  in  a  cer- 
tain deed  from  their  grantor  to  defendant,  and 
the  answer  admits  whatever  right  was  created 
in  the  grantor  by  the  instrument,  but  denies 
that  it  granted  the  privileges  claimed  by  plain- 
tiffs, or  that  plaintiffs  succeeded  to  the  rights, 
and  plead  an  extinguishment  of  the  servitude 
by  nonuser,  and  the  court  found  that  defend- 
ant had  not  otherwise  than  as  expressed  in  the 
deed  acquiesced  and  consented  to  the  use  by 
plaintiffs  of  the  privileges  claimed,  that  no  use 
of  the  stairway  was  made  by  plaintiffs  prior 
to  the  erection  of  a  second  story  to  plaintiff's 
property  subsequent  to  the  deed,  and  that  plain- 
tiffs are  not  the  owners  of  the  right  or  ease- 
ment of  using  the  stairway,  etc.,  the  question 
of  ownership  was  determined  by  a  construction 
of  the  deed  upon  the  theory  that  the  admitted 
reservation  was  an  easement  in  gross  and  not 
one  which  would  pass  as  appurtenant  by  the 
grant  to  plaintiffs;  and  hence  the  court  on  ap- 
peal may  consider  and  determine  the  questions 
presented  from  the  record  which  includes  the 
deed  containing  the  reservation  in  question. 

4.  Easements  —  Reservation  —  Construc- 
tion—Appurtenant Easement— Statutory 
Provisions. 

Defendant  received  a  conveyance  of  the 
north  75  feet  of  a  certain  lot  containing  a  res- 
ervation of  a  stairway  at  the  south  end,  to  be 
perpetually  maintained  such  as  should  give  ac- 
cess therefrom  to  the  second  story  of  the  brick 
building  now  owned  by  the  grantor,  that  the 
grantor  should  have  the  right  to  use  the  stair- 
way wholly  at  the  cost  of  the  grantee  for  erec- 
tion and  maintenance,  and  that,  whenever  said 
brick  building  of  the  grantor  should  be  built  so 
as  to  have  two  or  more  stories,  the  owner  there- 
of should  have  the  right  of  support  therefrom 
in  the  adjoining  wall  of  said  bank  building  so 
high  as  the  bank  building  wall  should  have 
been  erected,  etc.  The  second  story  of  the  brick 
building  was  not  built  until  after  the  south  part 
of  the  lot  subsequently  came  into  plaintiffs' 
hands.  Held,  that  the  reservation  was  intended 
for  the  benefit  of  the  south  part  of  the  original 
lot,  that  the  easement  in  the  stairway,  etc., 
passed  as  appurtenant,  for  the  contract  in  pro- 
viding for  support  of  the  second  story  declared 
the  right  to  be  exercised  in  the  future,  though 
created  presently,  and  an  easement  is  pre- 
sumed to  be  appurtenant  rather  than  in  gross, 
and  especially  in  view  of  Civ.  Code,  §  1069,  pro- 
viding that  a  reservation  in  a  grant  is  to  be 
interpreted  in  favor  of  the  grantor  and  Code 
Civ.  Proc.  8  1864,  providing  that  when  different 
constructions  of  a  provision  of  a  contract  are 
equally  proper,  that  is  to  be  taken  which  is 
most  favorable  to  the  party  in  whose  favor 
the  provision  is  made,  since  an  appurtenant 
servitude  would  be  assignable,  and  tend  to  In- 
crease the  value  of  the  dominant  estate. 
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5.  Same  — Effect  of  Nonuser  —  Easements 
Acquired  bt  Deed. 

No  length  of  time  of  mere  nonuser  will  op- 
erate to  impair  or  defeat  the  right  to  an  ease- 
ment acquired  by  deed,  and  this  is  especially 
true  in  view  of  Civ.  Code.  8  806,  providing 
that  the  extent  of  a  servitude  is  determined  Dy 
the  terms  of  the  grant,  and  section  811,  relat- 
ing to  extinguishment  of  servitudes,  which  pro- 
vides under  subdivision  4  for  extinguishment  by 
disuse,  only  in  case  of  servitudes  acquired  by  en- 
joyment. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Easements,  88  77-79.] 

6.  Same— Transfer— Incidental  Rights. 

Under  Civ.  Code,  8  1104,  providing  that  a 
transfer  of  real  property  passes  all  easements 
attached  thereto,  and  section  1084,  providing 
that  the  transfer  of  a  thing  transfers  also  all 
its  incidents  unless  expressly  excepted,  the 
right  to  use  an  adjoining  stairway  in  defend- 
ant's building  which  is  appurtenant  to  certain 
real  estate  passes  with  the  conveyance  of  the 
real  estate,  and  carries  with  it  such  other  in- 
cidental rights  as  are  necessary  to  the  full  en- 
joyment of  the  servitude  imposed  upon  defend- 
ant's building  by  the  reservation  creating  the 
easement. 

7.  Same  —  Determination    of  Incidental 
Rights. 

Where  a  deed  to  certain  property  reserved 
the  right  to  use  a  stairway  in  the  premises  con- 
veyed for  access  to  the  second  story  of  ad- 
joining premises  not  conveyed,  the  rights  inci- 
dent to  the  enjoyment  of  the  servitude  must  be 
determined  from  the  evidence  as  to  custom, 
usage,  and  the  conditions  surrounding  the  par- 
ties at  the  time  the  servitude  was  created. 

8.  Same— Stairway— Door. 

Where  an  easement  in  the  use  of  a  stair- 
way for  the  purpose  of  access  to  the  second 
story  of  a  building  on  grantor's  property  is  re- 
served in  a  deed  of  the  adjoining  property,  no 
custom  or  usage  can  sustain  the  maintenance  of 
a  door  at  the  entrance  of  the  stairway  which 
would  interfere  with  the  convenient  use  of  the 
stairway  by  the  grantees  of  the  original  owner 
of  the  easement  and  their  tenants;  for  other- 
wise the  easement  itself  would  be  destroyed. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Frank  F.  Oster,  Judge. 

Action  by  Miriam  Gardner  and  another 
against  the  San  Gabriel  Valley  Bank,  a  cor- 
poration. From  a  judgment  for  defendant, 
plalnthTs  appeal.    Reversed  and  remanded. 

Frank  James,  Craig  &  Wood,  and  Volney 
H.  Craig,  for  appellants.  Wright,  Bell  & 
Ward,  for  respondent 

TAGGART,  J.  This  is  an  action  to  quiet 
plaintiffs'  title  to  an  easement  and  to  re- 
strain defendant  from  Interfering  with  the 
use  by  plaintiffs  and  their  tenants  of  a  stair- 
way in  the  rear  of  defendant's  building  and 
the  maintenance  by  said  tenants  of  their  pro- 
fessional and  business  signs  in  the  passage- 
way and  entrance  to  said  stairway;  such 
right  being  claimed  under  an  easement  alleg- 
ed to  have  been  created  by  deed.  Judgment 
was  for  defendant  and  plaintiffs  appeal  from 
the  judgment. 

From  the  findings  It  appears  that  during 
the  year  1886  one  Chas.  A.  Gardner,  who  was 
the  owner  of  a  lot  numbered  1  on  a  certain 
subdivision  of  lands  situate  in  the  city  of 
Pasadena  (said  lot  being  located  at  the  south- 
east corner  of  Colorado  street  and  Fair  Oaks 
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avenue  of  that  city),  entered  Into  an  agree- 
ment to  sell  to  Bates  and  Janes  the  north  75 
feet  of  said  lot  Bates  and  Janes  In  Septem- 
ber, 188C,  conveyed  to  defendant  their  Inter- 
est in  the  lot  acquired  under  the  agreement. 
On  April  9.  1887,  Gardner  made  a  convey- 
ance of  the  75  feet  to  defendant  by  a  deed, 
a  copy  of  which  Is  attached  to  the  complaint 
and  marked  "Exhibit  A,"  and  contains  the 
following  reservation:  "Reserving  the  fol- 
lowing specified  rights  in  the  granted  prem- 
ises to  the  grantor,  his  heirs,  executors,  ad- 
ministrators and  assigns,  against  the  grantee, 
its  successors  and  assigns:  (1)  Whereas,  the 
said  grantee  has  erected  on  the  premises  here- 
by conveyed  a  brick  building  with  a  stair- 
way four  feet  and  six  Inches  wide  at  the 
south  end  thereof  (being  the  south  end  of  the 
premises  hereby  conveyed  and  facing  on  Pair 
Oaks  avenue),  it  Is  agreed  and  understood 
that  said  stairway  shall  be  perpetually  main- 
tained as  shall  give  access  therefrom  to  the 
second  floor  or  story  of  the  said  brick  build- 
ing now  owned  by  the  party  of  the  first  part 
and  said  first  party  shall  have  the  right  to 
use  said  stairway  wholly  at  the  cost  of  the 
grantee  for  erection  and  maintenance  there- 
of. And  it  is  a  condition  of  this  conveyance 
that  If  said  stairway  shall  cease  to  exist,  and 
shall  not  be  restored  immediately,  the  grantor 
shall  be  entitled  to  build  and  maintain  in  the 
place  and  instead  thereof  a  stairway  of  equal 
width  and  size,  or  less  if  he  prefer,  for  his 
exclusive  use  until  said  destroyed  stairway 
shall  be  restored  by  the  grantee  for  use  on 
the  conditions  now  existing  as  to  the  present 
stairway.  (2)  Provided,  further,  and  upon 
condition  that  whenever  said  brick  building 
of  the  grantor  shall  be  built  so  as  to  have 
two  or  more  stories,  the  owner  thereof  shall 
have  the  right  of  support  therefrom  in  the 
adjoining  wall  of  said  bank  building,  so  high 
as  said  bank  building  wall  shall  have  been 
erected,  such  support  to  be  made  or  obtained 
In  good  workmanlike  manner  without  Injury 
to  the  building  used."  Prior  to  the  date  of 
that  deed,  and  while  holding  possession  un- 
der the  agreement,  the  defendant  erected  up- 
on the  said  north  75  feet  a  two-story  brick 
building,  a  part  of  the  first  floor  of  which 
was  to  be  used  for  Its  banking  business.  At 
the  south  end  of,  and  within  said  building, 
a  stairway  leading  from  Fair  Oaks  avenue 
to  the  second  floor  of  the  bank  building  was 
constructed.  Before  making  the  deed  to  the 
defendant,  Gardner  had  built  the  one-story 
building,  mentioned  In  the  reservation  in  the 
deed,  on  the  remaining  portion  of  lot  1,  the 
north  wall  of  which  building  Joined  the  south 
wall  of  the  bank  building.  On  September  27, 
1894.  Gardner  and  his  wife  granted  and  con- 
veyed to  Katherlne  Gardner,  one  of  the  plain- 
tiffs, and  Edith  M.  Gardner,  the  south  50 
feet  of  lot  1  with  the  one-story  building 
thereon,  and  on  April  1, 1904,  Edith  M.  Gard- 
ner granted  to  the  other  plaintiff,  Miriam 
Gardner,  all  her  estate  in  said  south  50  feet 
of  lot  1.    During  the  month  of  July,  1904, 
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plaintiffs  erected  a  second  story  on  their  said 
one-story  building,  and  constructed  thereon 
five  offices  or  rooms  for  rent  to  tenants,  and 
caused  an  opening  to  be  cut  through  the 
south  wall  of  defendant's  building  to  serve  as 
a  passageway  to  the  stairway  in  defendant's 
building,  and  since  the  completion  of  plain- 
tiffs' second  story  their  tenants  have  used 
defendant's  stairway  and  said  opening  as  a 
way  to  and  from  said  second  story  of  plain- 
tiffs' building.  Plaintiffs'  tenants  placed 
signs  In  defendant's  stairway,  Indicating 
their  offices  and  business,  which  were  remov- 
ed by  defendant  because  the  latter  claimed 
that  neither  plaintiffs  nor  their  tenants  had 
any  right  to  the  use  of  said  stairway  for  any 
purpose.  Defendant  also  placed  doors  at  the 
entrance  of  said  stairway.  The  court  further 
finds  "that  defendant  has  not  at  all  times 
up  to  the  21st  day  of  July,  1904,  or  at  all 
(otherwise  than  as  expressed  In  said  deed 
'Exhibit  A'),  acquiesced  and  consented  to  the 
use  by  plaintiffs  and  their  tenants  of  all  the 
rights,  privileges  and  easements  so  claimed 
by  plaintiff 8,  or  any  of  them";  that  no  use  of 
said  stairway  was  made  by  plaintiffs  or  their 
tenants  prior  to  the  erection  of  their  said 
second  story;  and  "that  the  plaintiffs  are  not 
and  have  not  been  since  the  deeds  of  convey- 
ance to  them  as  aforesaid,  the  owners  of  the 
right,  privilege,  or  easement  of  using  said 
entrance  to  defendant's  bank  building  and 
said  stairway  and  landing,  for  the  purpose 
of  reaching  the  second  story  of  plaintiffs' 
said  building,  or  otherwise." 

Respondent  contends  that  the  finding  that 
plaintiffs  are  not  the  owners  of  the  easement 
is  of  an  ultimate  fact  and  cannot  be  modified 
by  the  other  findings  which  are  characteris- 
ed as  findings  of  probative  facts.  Smith  r. 
Acker,  52  Cal.  217;  Perry  v.  Quackenbush, 
105  Cal.  299,  38  Pac.  740.  It  Is  true  that 
ownership  may  be  pleaded  and  found  as  an 
ultimate  fact,  but  it  is  equally  true  that  it  may 
be  pleaded  as  a  conclusion  of  law,  and  may 
be  determined  by  the  court  as  such  a  conclu- 
sion and  not  a  fact.  Levins  v.  Rovegno,  71 
Cal.  273, 12  Pac.  161.  In  a  case  where  owner- 
ship Is  purely  a  question  of  fact  It  can,  of 
course,  be  considered  only  upon  a  record 
bringing  up  the  evidence  from  which  the 
ultimate  fact  was  deduced,  or  upon  a  Judg- 
ment roll  from  which  it  appears  that  owner- 
ship was  found  as  an  Inference  of  fact  en- 
tirely from  the  other  facts  found.  Geer  v. 
Sibley,  83  Cal.  4,  23  Pac.  220.  But  It  is  also 
the  case  that,  if  the  court  must  determine 
the  ownership  by  the  construction  of  a  writ- 
ing or  the  mere  application  of  the  proper 
legal  principles  to  the  facts  already  found 
by  the  court,  it  is  a  question  of  law  and  may 
be  determined  from  the  judgment  roll  alone. 
Savings  &  Loan  Soc.  v.  Burnett,  106  Cal.  539, 
39  Pac.  922.  Whether  a  finding  of  ownership 
in  a  particular  case  be  the  finding  of  an  ulti- 
mate fact  or  of  a  conclusion  of  law,  then, 
must  depend  upon  the  issues  to  be  tried. 
Plaintiffs  claim  a  right  of  passage  over  de- 
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fendant's  stairway  by  virtue  of  the  reserva- 
tion in  "Exhibit  A."  The  answer  admits 
whatever  right  was  created  In  Charles  A. 
Gardner  by  that  instrument,  but  denies  that 
that  deed  granted  to  Gardner,  his  heirs  and 
assigns,  the  rights  and  privileges  which  plain- 
tiffs claim  exist  thereunder,  or  that  plaintiffs 
succeeded  to  such  rights.  Defendant  also 
pleads  an  extinguishment  by  nonuser  of  the 
servitude  imposed  upon  its  property  by  the 
deed,  "Exhibit  A." 

Taking  all  the  findings  together,  it  is  ap- 
parent that  the  question  of  ownership  in 
this  case  was  determined  by  the  trial  court 
by  a  construction  of  the  deed,  and  upon  the 
theory  that  the  admitted  reservation  in  the 
deed  created  an  easement  in  gross,  and  not 
one  which  was  appurtenant  to  the  50  feet  of 
lot  1,  which  was  retained  by  Gardner  when 
he  conveyed  the  other  75  feet  to  the  defend- 
ant. There  Is  no  doubt,  then,  that  this 
court  can  consider  the  questions  presented 
on  this  appeal,  and  determine  them  from  the 
record  presented.  Examining  the  deed  of 
April  9,  1887,  and  the  circumstances  sur- 
rounding Its  execution,  It  is  clear  that  the 
reservation  therein  was  Intended  to  be  for 
the  benefit  of  the  south  50  feet  of  lot  1.  No 
reason  or  motive  for  the  reservation  of  a 
servitude  in  gross  is  apparent,  and  the  in- 
strument itself,  by  its  very  terms,  contem- 
plates the  use  of  the  stairway  In  connection 
with  the  building  of  Gardner  (then  but  one 
story)  adjoining  defendant's  building  to  the 
south.  The  clause  in  the  Instrument  reserv- 
ing the  right  to  support  from  defendant's 
south  wall  "whenever  said  brick  building  of 
the  grantor  shall  be  built  so  as  to  have  two 
or  more  stories"  establishes  a  state  of  facts 
which  render  Inapplicable  the  authorities  cit- 
ed by  respondent  to  support  the  position  that 
an  easement  does  not  pass  as  an  appurte- 
nance, unless  it  was  actually  appurtenant  at 
the  time  of  the  conveyance.  The  parties 
themselves  by  their  contract  have  declared 
the  easement  created  to  be  a  right  to  be  ex- 
ercised in  the  future,  though  created  present- 
ly. An  easement  Is  never  presumed  to  be  at- 
tached to  the  person  of  the  grantor  when  it 
can  fairly  be  construed  to  be  appurtenant  to 
some  other  estate.  Hopper  v.  Barnes,  113 
Cal.  639,  45  Pac.  874.  This  rule  is  strength- 
ened in  its  application  to  this  case  by  the 
statutory  provision  that  a  reservation  in  a 
grant  is  to  be  Interpreted  in  favor  of  the 
grantor  (Civ.  Code,  I  1069;  Code  Civ.  Proc. 
§  1864),  as  the  appurtenant  servitude  is  as- 
signable, and  tends  to  increase  the  value  of 
the  estate  to  which  attached. 

The  easement  having  been  acquired  by 
deed,  no  length  of  time  of  mere  nonuser  will 
operate  to  Impair  or  defeat  the  right.  Wash- 
burn on  Easements,  640.  This  is  consonant 
with  the  rule  of  our  Code  which  provides  for 
the  extinguishment  of  servitudes  by  "disuse" 
only  when  acquired  by  enjoyment.  Civ. 
Code,  88  806,  811,  subd.  4;  Smith  v.  Worn, 
93  Cal.  212,  28  Pac.  944.   The  right  to  use 


the  stairway,  being  appurtenant  to  the  south 
50  feet  of  lot  1,  passed  to  the  plaintiffs  with 
the  conveyance  of  that  property  to  them. 
Civ.  Code,  S  1104.  It  carried  with  it  also 
such  other  and  incidental  rights  as  were  nec- 
essary to  the  full  enjoyment  of  the  servitude 
Imposed  upon  defendant's  building  by  the 
reservation  In  the  Gardner  deed.  Civ.  Code, 
S  1084. 

As  the  case  must  go  back  for  retrial,  the 
trial  court  must  determine  from  the  evidence 
before  it  what  incidents  were  to  be  implied 
from  custom,  usage,  and  the  conditions  sur- 
rounding the  parties  to  the  contract  at  the 
time  it  was  made.  No  custom  or  usage,  how- 
ever, could  sustain  the  erection  or  mainte- 
nance of  a  door  at  the  entrance  to  the  stair- 
way which  would  be  a  barricade  or  interfere 
with  the  free  and  convenient  use  of  the  stair- 
way by  plaintiffs  and  their  tenants.  Teach- 
out  v.  Capital  Lodge,  etc.,  128  Iowa,  380,  104 
N.  W.  442.  This  would  destroy  the  easement 
Itself.  The  question  of  what  is  a  reasonable 
protection  of  the  entrance  to  the  stairway  Is 
a  matter  for  the  trial  court  to  consider  in 
the  light  of  the  evidence  Introduced. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 

We  concur:   ALLEN,  P.  J.;  SHAW,  J. 


HYDE  et  ux.  v.  SEATTLE  ELECTRIC  CO. 

(Supreme  Court  of  Washington.   Feb.  7,  1908.) 

Cahbiebs— Injuries  to  Passenger. 

In  an  action  for  injuries  to  a  passenger  on 
a  street  ear,  owing  to  a  vehicle  colliding  with 
the  car  while  he  was  standing  on  the  running 
board,  evidence  held  insufficient  to  show  negli- 
gence on  the  part  of  defendant 

Appeal  from  Superior  Court,  King  County; 
Mitchell  Gilliam,  Judge. 

Action  by  Frank  R.  Hyde  and  wife  against 
the  Seattle  Electric  Company.  From  a  judg- 
ment in  favor  of  defendant,  plaintiffs  ap- 
peal. Affirmed. 

Richard  Saxe  Jones  and  Jas.  A.  Snoddy, 
for  appellants.  Hughes,  McMlcken,  Dovell  & 
Ramsey,  for  respondent. 

DUNBAR,  J.  This  Is  an  action  for  person- 
al injuries  received  upon  the  Madison  street 
cable  line  In  the  city  of  Seattle.  The  testi- 
mony is  undisputed.  The  court,  after  the  tes- 
timony of  the  plaintiffs  was  in,  sustained  a 
motion  for  nonsuit  on  the  part  of  the  defend- 
ant. The  facts  briefly  are,  In  substance,  as 
follows:  The  plaintiff  Frank  R.  Hyde  was 
riding  on  the  Madison  street  cable  line.  The 
car  upon  which  he  rode  consisted  of  a  closed 
portion  In  the  rear  and  an  open  portion  in 
front,  and  had  longitudinal  seats  in  the  open 
portion;  the  method  of  getting  on  the  car  In 
the  open  portion  being  by  stepping  on  a  run- 
ning board  or  first  step,  and,  If  the  passenger 
desired  to  go  further,  and  opportunity  of- 
fered, to  step  from  the  running  board  onto 
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the  second  step,  or  deck  of  the  car.  At  the 
time  of,  and  some  time  prior  to,  the  time  when 
the  injury  occurred,  Madison  street  from 
Fourth  avenue  to  Second  avenue  was  being 
regraded,  and  dirt  was  being  removed  from 
the  street  and  adjacent  property  by  teams 
which  came  out  of  the  excavations  at  the 
side  of  the  tracks  and  down  Madison  street 
on  the  north  side  from  Third  avenue  to  Sec- 
ond avenue.  The  plaintiff  Hyde  testified  that, 
as  the  car  came  down  the  hill,  he  noticed  a 
team  passing  at  and  about  the  Second  avenue 
crossing.  The  wagon  was  loaded  with  dirt. 
The  car  continued  down  the  hill,  not  stopping 
at  Third  avenue.  Hyde  at  that  time  was 
standing  on  the  second  step  or  deck  of  the  car, 
leaning  against  the  stanchion,  which  is  the 
support  of  the  roof  of  the  car.  When  the  car 
got  down  nearly  to  the  level  of  Second  ave- 
nue, where  the  plaintiff  had  been  accustomed 
to  alight,  he  prepared  to  step  off  from  the  car 
by  putting  one  foot  down  on  the  lower  step 
and  taking  hold  of  the  iron  handle  of  the  for- 
ward end  of  the  car  with  his  right  hand,  hold- 
ing on  to  the  stanchion  behind  him  with  his 
left  hand.  He  testifies  that  the  car  did  not 
stop  exactly  where  he  expected  it  to  stop,  but 
went  a  few  feet  further.  While  standing  on 
tills  board  ready  to  step  off  when  the  car 
stopped,  the  wagon  which  he  had  noticed  be- 
fore came  in  contact  with  the  car,  overlap- 
ping the  board  of  the  car,  striking  plaintiffs 
right  leg.  breaking  it  in  two  places.  For  this 
injury  this  action  was  brought.  Upon  the 
dismissal  of  the  action  after  the  motion  for 
nonsuit  was  granted,  this  appeal  was  taken. 

It  Is  contended  by  the  appellants  that  the 
court  erred  In  granting  the  motion  for  nonsuit 
and  rendering  judgment  for  the  respondent; 
that  a  case  was  made  which  should  have  been 
submitted  to  the  jurj'  on  the  two  main  propo- 
sitions, viz.,  whether  there  was  any  negligence 
on  the  part  of  the  company,  and  whether 
there  was  contributory  negligence  on  the  part 
of  the  appellant  Frank  R.  Hyde.  Appellants 
rely  very  strongly  on  the  two  cases  of  Weir 
v.  Seattle  Electric  Company,  41  Wash.  G57, 
S4  Pae.  ."»97,  and  Ranous  v.  Seattle  Electric 
Company  (Wash.)  92  Pac.  382.  Reference  to 
those  cases  convinces  us  that  they  have  no 
bearing  on  the  principles  of  law  Involved  In 
this  i-ase.  In  the  Weir  Case  the  plaintiff,  re- 
lying ii]K>n  the  signal  to  stop  at  the  place  of 
his  destination,  took  his  position  on  the  lower 
step,  with  his  hand  on  the  extension,  ready 
to  alight,  while  the  car  was  slowly  approach- 
ing the  far  side  of  the  street;  but,  instead  of 
stopping,  the  speed  of  the  car  was  suddenly 
accelerated  to  such  an  extent  that  Weir  was 
burled  from  the  car.  Ranous  v.  Seattle  Elec- 
tric Company  was  substantially  the  same  case. 
But  here  the  appellant  was  not  Injured  by 
being  misled  by  the  respondent  into  taking  an 
unsafe  position,  or  by  any  uncustomary  or  un- 
expected act  on  the  part  of  the  motorman.  It 
would  be  a  harsh  rule  to  announce  that  a 
street  car  company  would  be  responsible  for 
any  damages  that  might  be  sustained  by  a 


passenger  by  reason  of  a  vehicle  coming  in 
contact  with  the  car.  The  car  traveling  on  a 
fixed  track  has  a  right  to  presume  that  its 
right  of  way  will  be  respected.  Of  course, 
this  is  aside  from  the  question  of  the  duty 
of  the  street  car  company  to  protect  its  pas- 
sengers when  danger  from  contact  from  the 
outside  is  known.  But  in  this  case  the  car 
was  pursuing  its  way,  and  there  was  nothing 
to  Indicate  that  the  wagon  which  was  travel- 
ing parallel  with  the  car  would  get  any  near- 
er to  the  track  than  it  was.  If  danger  from 
that  source  was  apparent,  it  was  just  as  ap- 
parent  to  the  appellant  as  it  was  to  the  grip- 
man,  for  appellant  testifies  that  when  he  was 
at  Third  avenue,  which  is  one  block  away 
from  the  place  where  the  accident  occurred, 
he  saw  and  noticed  the  wagon.  His  atten- 
tion having  been  called  to  the  wagon  at  so 
short  a  distance  from  the  scene  of  the  acci- 
dent, and  knowing  the  condition  of  the  street 
in  that  locality,  he  having  testified  that  he 
had  traveled  on  that  car  several  times  a  day 
for  a  great  length  of  time,  it  seems  to  us  that 
the  court  rightly  concluded  that  he  was  neg- 
ligent in  attempting  to  get  off  in  so  close  prox- 
imity to  the  wagon.  Notwithstanding  the  pre- 
sumption in  which  a  passenger  may  indulge, 
that  the  street  car  company  will  use  the  high- 
est degree  of  caution  and  care,  both  In  pro- 
tecting its  passengers  while  upon  the  car  and 
in  furnishing  them  a  safe  place  to  alight  from 
the  car,  the  passeuger  must  use  some  little 
caution  himself,  and  will  not  be  justified  in 
stepping  into  a  place  of  Imminent  and  appar- 
ent peril  when  he  alights  from  a  car.  If  a 
wagon  Is  standing  immediately  in  front  of 
the  steps  of  a  car,  a  passenger  would  not  be 
justified  in  stepping  into  it  and  entangling 
himself  In  Its  wheels  or  spokes,  or  in  stepping 
into  a  place  of  danger  of  any  kiud. 

There  is  a  good  deal  said  In  appellants* 
brief  in  relation  to  the  passage  of  an  ordi- 
nance by  the  city  requiring  the  street  ear 
companies  to  maintain  a  watchman  at  the 
point  where  the  appellant  was  injured;  but 
an  examination  of  the  ordinance  shows  that  it 
provided  that  this  duty  devolved  upon  the 
street  car  companies  only  after  notification 
by  the  city,  and  there  is  no  testimony  that 
such  notice  was  ever  given;  so  that  really  the 
question  of  the  effect  of  the  ordinance  need 
not  be  discussed.  If  the  resjnmdent  was  neg- 
ligent at  all.  it  was  by  reason  of  the  fact 
that  common  prudence  would  demand  of  it  to 
maintain  a  watchman  at  this  place,  outside 
of  any  legislation  on  the  part  of  the  city. 
We  are  not  prepared  to  say  that  the  condi- 
tion was  such  that  it  was  the  duty  of  the  re- 
spondent to  maintain  a  watchman  at  this 
place,  or  that  if  there  had  been  a  watchman 
there  in  the  prosecution  of  the  ordinary  du- 
ties of  a  watchman  at  such  places,  viz^  the 
preventing  of  passengers  from  getting  in  the 
way  of  moving  cars,  he  probably  would  have 
considered  it  his  duty  to  have  prevented  this 
wagon  from  traveling  as  close  to  the  track  as 
it  did  travel.   We  are  satisfied  from  the  tea- 
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tlinony  that  the  accident  occurred  by  the 
wheels  of  the  wagon  slipping  and  lurching 
through  the  mud  down  toward  the  car;  that 
it  was  an  accident  for  which  the  street  car 
company  was  not  responsible,  and  one  which 
it  eould  not  be  called  upon  to  anticipate. 

It  is  also  contended  by  the  appellants  that 
the  testimony  shows  that  an  inexperienced 
motorman  was  employed  to  operate  the  care 
in  this  dangerous  street,  the  grade  here  being 
exceedingly  steep.  But  we  think  there  Is  no 
testimony  that  would  warrant  this  contention, 
or  that  shows  any  incompetency  on  the  part 
of  the  motorman  or  other  employes  of  the  car 
company. 

Under  all  the  circumstances  of  the  case,  we 
fall  to  find  any  negligence  on  the  part  of  the 
respondent,  but  think  that  there  was  negli- 
gence on  the  part  of  the  appellant  in  not  no- 
ticing the  danger  in  taking  the  position  that 
he  did  take  when  the  wagon  was  in  such  close 
proximity  to  him. 

The  judgment  Is  affirmed. 

HADLEY,  C.  J.,  and  ROOT.  FULLER- 
TON,  MOUNT,  CROW,  and  RUDKIN,  JJ., 
concur. 

MORRIS  v.  WARWICK. 

(Supreme  Court  of  Washington.    Feb.  10, 
190S.) 

1  Costs — Additional  Security. 

"Insufficient  security,"  within  Ballinger's 
Ann.  Codes  &  St.  §  5186,  providing  that  non- 
residents may  be  required  to  give  security  for 
costs,  and  that  a  new  or  additional  bond  may 
be  ordered  upon  proof  that  the  original  bond  is 
"insufficient  security,"  means  insufficiency  in 
the  amount  of  the  bond  as  well  as  insufficiency 
of  the  sureties. 

TEd.  Note.— For  cnses  in  point,  see  Gent.  Dig. 
vol.  13,  Costs,  §  521.] 

»\  Same— Dismissal— Failure  to  File  Cost 
Bond  —Propriety. 

Under  Ballinger's  Ann.  Codes  &  St.  8  518G, 
providing  that  nonresidents  may  be  required  to 
give  security  for  costs,  that  an  additional  bond 
n:ay  be  ordered  on  proof  that  the  original  bond 
If  "insufficient  security,"  and  that  proceedings 
may  be  stayed  until  such  bond  is  filed,  an  ac- 
tion is  properly  dismissed  for  plaintiff's  failure 
to  file  an  additional  cost  bond  required  by  the 
court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Costs,  §  538.] 

Apical  from  Superior  Court,  Lincoln  Coun- 
ty; W.  T.  Warren,  Judge. 

Action  by  Joseph  N.  Morris  against  May- 
nard  Warwick.  From  an  order  dismissing  the 
action  for  plaintiffs  failure  to  file  an  addition- 
al cost  bond,  plaintiff  appeals.  Affirmed. 

J.  T.  Mulligan,  N.  T.  Caton,  and  Martin  & 
Wilson,  for  appellant.  Merrill,  Hibschman, 
Oswald  &  Merrill,  for  respondent 

RUDKIN,  J.  This  action  was  commenced 
in  the  court  below  on  the  1st  day  of  April, 
1905.  On  the  5th  day  of  May,  1905,  the  de- 
fendant entered  his  appearance  and  moved  the 
court  for  an  order  requiring  the  plaintiff  to 


execute  and  file  a  $200  cost  bond  on  the 
ground  that  he  was  a  nonresident  of  the  state. 
On  the  same  day  a  cost  bond  in  the  sum  of 
$200  was  filed  on  the  part  of  the  plaintiff. 
The  case  was  thereafter  tried,  and  a  judgment 
of  nonsuit  entered ;  but  the  judgment  of  non- 
suit was  reversed  by  this  court,  and  a  new  tri- 
al ordered.  Morris  t.  Warwick,  42  Wash.  480, 
85  Pac.  42.  After  the  cause  was  remanded, 
another  trial  was  had,  and  the  jury  failed  to 
agree.  The  defendant  thereupon  moved  the 
court  for  an  order  requiring  the  plaintiff  to 
execute  an  additional  cost  bond,  filing  an  affi- 
davit in  support  of  the  motion,  showing  that 
the  costs  already  incurred  by  the  defendant 
amounted  to  the  sum  of  $650.  On  the  24th 
day  of  June,  1907,  an  order  was  entered  re- 
quiring the  plaintiff  to  give  and  furnish  an  ad- 
ditional cost  bond  In  the  peual  sum  of  $650 
within  40  days  from  that  date.  After  the  ex- 
piration of  the  40  days  the  defendant  moved 
the  court  to  dismiss  the  action  for  failure  to 
file  the  additional  cost  bond  within  the  time 
directed,  and  from  the  order  granting  this  mo- 
tion the  present  appeal  is  prosecuted. 

On  this  record  two  questions  are  presented: 
(1)  Had  the  court  authority  to  require  the  addi- 
tional cost  bond  under  the  circumstances  stat- 
ed? and,  (2)  if  so,  was  the  action  properly  dis- 
missed for  failure  to  comply  with  the  order  of 
the  court  In  that  regard?  The  statute  under 
which  the  bond  was  demanded  reads  as  fol- 
lows :  "When  a  plaintiff  In  an  action  resides 
out  of  the  county,  or  is  a  foreign  corporation, 
security  for  the  costs  and  charges  which  may 
be  awarded  against  such  plaintiff  may  be  re- 
quired by  the  defendant.  When  required,  all 
proceedings  in  the  action  shall  be  stayed  un- 
til a  bond,  executed  by  two  or  more  persons, 
be  filed  with  the  clerk,  conditioned  that  they 
will  pay  such  costs  and  charges  as  may  be 
awarded  against  the  plaintiff  by  judgment,  or 
In  the  progress  of  the  action,  not  exceeding  the 
sum  of  two  hundred  dollars.  A  new  or  addi- 
tional bond  may  be  ordered  by  the  court  or 
judge,  ui>on  proof  that  the  original  bond  is  in- 
sufficient security,  and  proceedings  In  the  ac- 
tion stayed  until  such  new  or  additional  bond 
be  executed  and  filed.  The  plaintiff  may  de- 
posit with  the  clerk  the  sum  of  two  hundred 
dollars  In  lieu  of  a  bond."  Ballinger's  Ann. 
Codes  &  St.  §  5180. 

Counsel  for  appellant  contend  that  the  term 
•insufficient  security"  In  the  above  section 
means  Insufficiency  of  the  sureties  on  the  bond 
filed  In  the  first  Instance  and  not  Insufficiency 
in  the  amount  of  the  bond.  There  are  numer- 
ous statutes  In  this  state  authorizing  courts 
and  boards  to  require  additional  bonds  from 
officers  and  litigants.  Such  are  the  statutes 
relating  to  official  bonds  (Ballinger's  Ann. 
Codes  &  St.  §  1522) ;  attachments  (Id.  §  5356); 
injunctions  (Id.  §  5439) ;  executors  and  admin- 
istrators (Id.  f  6157);  guardians  (Id.  §  6404); 
appeals  (Id.  §  6512).  The  context  of  these  sev- 
eral statutes  generally  shows  what  Is  meant 
by  Insufficient  security.  Some  of  those  cited 
clearly  refer  to  the  Insufficiency  of  the  sure- 
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ties  on  an  existing  bond,  while  others  as  clear- 
ly relate  to  the  amount  of  the  bond  as  well. 
We  think  the  statute  under  consideration  Is 
of  the  latter  class.  The  first  part  of  the  sec- 
tion requires  nonresidents  of  the  county  and 
foreign  corporations  to  give  security  for  costs. 
The  amount  of  such  costs  is  necessarily  inde- 
termluate  at  the  time  of  the  commencement 
of  the  action,  and  the  next  provision  fixes  the 
amount  of  the  original  bond  at  the  sum  of  $200. 
This  sum  may  not  be  sufficient  security  in  all 
cases,  and  therefore  the  next  provision  author- 
tees  the  court  to  require  an  additional  boud. 
Such  was  the  view  taken  by  this  court  in  Rob- 
inson v.  Haller,  8  Wash.  300,  36  Pac.  134, 
where  we  said :  "It  Is  urged  by  the  appellant 
that  In  cases  where  there  are  numerous  de- 
fendants the  costs  would,  in  all  probability, 
aggregate  a  sum  far  In  excess  of  $200,  and 
that  therefore  a  single  bond  would  not  be  a 
sufficient  protection.  But  to  meet  this  contin- 
gency the  same  section  of  the  statute  provides 
that  a  new  or  additional  bond  may  be  order- 
ed by  the  court  or  judge  upon  proof  that  the 
original  bond  Is  insufficient  security,  and  pro- 
ceedings iu  the  action  stayed  until  such  new 
or  additional  bond  be  executed  and  filed." 
See,  also,  11  Cyc.  190. 

The  court,  therefore,  acted  within  its  juris- 
diction in  requiring  the  appellant  to  give  the 
additional  bond,  and  the  action  was  properly 
dismissed  for  failure  to  comply  with  the  court's 
order.  Carlson  Bros.  &  Co.  v.  Van  De  Van- 
ter,  19  Wash.  32,  52  Pac.  323. 

There  Is  no  error  In  the  record,  and  the 
judgment  Is  affirmed. 

HADLEY.  C.  J.,  and  CROW,  MOUNT,  and 
DUNBAR,  JJ.,  concur. 


TIPTON  v.  ROBERTS  et  ux. 
(Supreme  Court  of  Washington.    Feb.  5,  1908.) 

1.  Landlord  and  Tenant— Recovery  of  Pos- 
session—Answer— Plea  of  Tender— Suffi- 
ciency. . 

In  an  action  for  unlawful  detainer,  defend- 
ant alleged  that,  after  failure  of  plaintiff  to 
make  promised  repairs  necessary  to  put  the 
premises  in  tenantable  condition,  he  made  such 
repairs,  and  on  the  next  rent  day  paid  plaintiff, 
by  check,  the  rent  due,  less  the  amount  of  the 
repairs,  and  also  paid  him  by  check  the  rent 
for  the  following  month  when  due,  plaintiff  re- 
taining both  checks  until  the  beginning  of  this 
action,  when  he  returned  them.  Held,  that  de- 
fendant's answer  was  not  demurrable  on  the 
ground  that  it  was  a  counterclaim ;  it  being  an 
averment  of  tender,  and  was  sufficient  to  prevent 
forfeiture  for  nonpayment  of  rent. 

2.  Same— Rent— Payment. 

Where,  in  an  action  for  unlawful  detainer, 
a  tenant,  after  requesting  his  landlord  to  do  so. 
made  necessary  repairs  to  property,  and  paid 
the  next  month's  rent,  by  check,  less  the  sum 
spent  for  repairs,  the  acceptance  of  the  receipt- 
ed bill  of  repairs  by  the  landlord's  agent  and  its 
retention  by  the  landlord  until  the  beginning  of 
the  action  constituted  a  payment  of  the  part  of 
the  rent  represented  thereby. 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty; Henry  L.  Kennan,  Judge. 


Action  by  Robert  Tipton  against  J.  H. 
Roberts  and  wife.  From  a  judgment  dismiss- 
ing the  action,  plaintiff  appeals.  Affirmed. 

Alfred  M.  Craven,  for  appellant. 

PER  CURIAM.  This  is  an  action  for  an 
alleged  unlawful  detention  of  real  estate. 
The  defendants  concededly  occupied  the  prem- 
ises as  tenants  of  the  plaintiff  until  Novem- 
ber 1,  1900.  By  the  terms  of  the  lease,  the 
rent  was  payable  monthly  on  the  1st  day 
of  each  month,  and  the  complaint  alleges 
that  it  was  so  paid  until  the  said  1st  day 
of  November,  when  default  was  made.  It 
is  alleged  that  notice  in  writing  was  given 
to  defendants,  requiring  them  to  pay  the  rent 
or  surrender  the  premises,  neither  of  which 
things  has  been  done.  The  failure  to  pay 
rent  is  denied  by  the  defendants.  The  cause 
was  tried  by  the  court  without  a  jury,  and 
resulted  In  a  judgment  dismissing  the  action, 
from  which  the  plaintiff  has  appealed. 

It  is  contended  that  the  court  erred  in  over- 
ruling appellant's  demurrer  to  the  affirmative 
defense.  The  demurrer  was  interposed  upon 
the  theory  that  the  respondents  had  attempt- 
ed to  plead  a  counterclaim,  which  cannot  be 
done  in  an  action  for  unlawful  detainer  with- 
in the  decision  in  Phillips  v.  Port  Townsend 
Lodge,  etc.,  8  Wash.  529,  36  Pac.  476.  The 
court  overruled  the  demurrer  upon  the  the- 
ory that  the  legal  effect  of  the  facts  alleged 
was  that  of  an  allegation  of  payment  or  ten- 
der. We  think  there  was  uo  error  In  this 
regard.  The  allegations  were  that  the  house 
needed  repairing  in  the  way  of  papering  some 
rooms;  that  respondent  promised  to  so  re- 
pair, but  afterwards  failed  and  neglected  so 
to  do;  that.  In  order  to  make  the  bouse  so 
that  it  could  be  used  and  occupied  by  re- 
spondents, they  were  compelled  to  make  the 
repairs,  and  did  so  at  an  expense  to  them- 
selves of  $12.10.  It  is  alleged  that  on  the 
1st  day  of  November,  the  day  the  rent  be- 
came due  and  before  any  notice  to  quit  was 
given,  the  respondents  paid  to  appellant,  by 
check,  the  rent  due,  less  the  sum  paid  for 
repairs,  and  that  they  thereafter  paid  by  a 
similar  check  the  rent  for  the  month  of  De- 
cember; that  appellant  retained  the  checks 
until  after  the  commencement  of  this  action, 
and  then  returned  them  to  respondents  by 
mall.  It  Is  argued  that  the  allegations  do  not 
amount  to  a  plea  of  payment  or  tender,  for 
the  reason  that  it  is  not  alleged  that  appel- 
lant accepted  the  checks.  Service  in  the 
action  was  made  December  27th,  which  was 
near  two  mouths  after  the  check,  less  the 
amount  of  repairs,  was  delivered  to  appellant. 
The  check  was  not  returned  until  after  that 
time.  Such  inexcusable  delay  to  reject  the 
payment  either  In  amount  or  kind  should 
be  treated  as  an  acceptance,  or  at  least  as 
effecting  a  tender  to  the  extent  of  preventing 
an  attempted  forfeiture  for  nonpayment  of 
rent. 

Other  errors  urged  relate  to  the  findings 
of  the  court  The  findings  were  in  general  ef- 
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feet  In  accord  with  the  affirmative  allegations 
of  the  answer  as  above  stated.  It  was  also 
found  that,  prior  to  the  commencement  of 
the  action,  respondents  duly  tendered  all  rent 
due,  less  the  said  sum  paid  for  repairs  and 
$4  paid  for  water  rent ;  the  tender  being  kept 
good  in  court.  No  objection  was  made  to  the 
manner  of  original  tender  or  payment  by 
check;  the  objection  being  merely  to  the 
amount  because  of  the  deduction  for  repairs. 
But  the  receipted  bill  for  repairs  was  accept- 
ed from  respondents  by  appellant's  agent, 
and  retained  by  the  latter,  so  that  it  repre- 
sented a  payment.  The  amounts  of  the  re- 
maining tenders  were  therefore  correct,  and 
there  was  no  default. 

The  findings  are  sufficiently  justified  by  the 
evidence,  and  the  judgment  is  affirmed. 


KESTER  v.  SCHOOL  DIST.  NO.  34  OF 

WALLA  WALLA  COUNTY. 
(Supreme  Court  of  Washington.   Feb.  13,  1908.) 

1.  Schools  and  School  Districts  —  Eligi- 
bility of  Teachers — Actions. 

Under  Ballinger's  Ann.  Codes  &  St.  8  2322, 
providing  that  no  person  shall  be  accounted  as 
a  qualified  teacher  who  has  not  first  received  a 
certificate  from  the  state  board  of  education,  etc., 
and  section  2416,  providing  for  the  issuance  of 
a  temporary  certificate  to  any  teacher  to  whom 
a  certificate  has  been  granted  by  any  county 
board  of  examiners,  etc.,  an  action  to  recover 
salary  as  a  school  teacher  will  not  lie  unless 
plaintiff  shows  that  he  is  regularly  licensed  to 
teach  as  provided  by  law. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Schools  and  School  Districts,  f  287.] 

2  Sake 

Under  Ballinger's  Ann.  Codes  &  St.  §§  2322, 
2416,  a  mere  letter  from  a  county  school  super- 
intendent stating  that  an  applicant's  papers  are 
sufficient  to  entitle  him  to  a  temporary  certifi- 
cate, and  that  such  certificate  will  be  granted 
on  application  as  provided  by  statute,  is  not 
the  equivalent  of  a  temporary  certificate. 

Appeal  from  Superior  Court,  Walla  Walla 
County;  Thos.  H.  Brents,  Judge. 

Action  by  J.  W.  Kester  against  School 
district  No.  34  of  Walla  Walla  County,  a 
municipal  corporation.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Affirmed. 

W.  B.  Mitton  and  Brooks  &  Bartlett,  for 
appellant.   Rader  &  Barker,  for  respondent. 

RUDKIN,  J.  In  the  latter  part  of  Janu- 
ary, 1907,  the  plaintiff  entered  into  a  con- 
tract with  the  defendant  school  district, 
whereby  the  plaintiff  undertook  to  teach  in 
the  school  of  the  district  for  the  remainder 
of  the  school  term  at  a  salary  of  $100  per 
month.  On  the  5th  day  of  February,  1907, 
the  plaintiff  presented  himself,  and  requested 
that  he  be  allowed  to  enter  upon  the  dis- 
charge of  his  duties  as  such  teacher,  but  such 
request  was  refused  by  the  defendant.  At 
the  time  the  plaintiff  entered  Into  the  con- 
tract to  teach,  and  at  the  time  he  presented 
himself  and  offered  to  enter  upon  the  per- 
formance of  his  duties,  the  only  certificate 


or  authority  to  teach  possessed  by  bun  was 
the  following  letter  from  the  county  school 
superintendent  of  Walla  Walla  county :  "Tel- 
egram received  this  morning.  Your  papers 
are  sufficient  to  entitle  you  to  a  temporary 
certificate,  which  will  be  granted  upon  appli- 
cation as  per  statute."  On  the  foregoing 
facts  the  court  below  entered  a  judgment  of 
dismissal,  from  which  the  present  appeal 
is  prosecuted. 

Sections  2322  and  2416  of  Ballinger's  An- 
notated Codes  and  Statutes  provide  as  fol- 
lows: 

"Sec.  2322.  No  person  shall  be  accounted 
as  a  qualified  teacher,  within  the  meaning 
of  the  school  law,  who  has  not  first  received 
a  certificate  Issued  by  the  superintendent  of 
public  instruction,  or  who  has  not  a  state 
certificate  or  life  diploma  from  the  state 
board  of  education,  or  who  has  not  a  tem- 
porary certificate  or  a  special  certificate 
granted  by  the  county,  superintendent,  ac- 
cording to  law:  Provided,  That  nothing  In 
this  section  shall  be  construed  as  invalidat- 
ing any  certificate  in  force  at  the  time  of  Its 
passage,  but  the  same  shall  remain  In  force 
for  the  period  for  which  each  was  issued." 

"Sec.  2416.  Any  teacher  to  whom  a  certifi- 
cate has  been  granted  by  any  county  board 
of  examiners  in  this  state,  or  by  lawful  ex- 
aminers in  any  state  or  territory,  the  re- 
quirements to  obtain  which  shall  not  have 
been  less  than  the  requirements  to  obtain  a 
certificate  in  this  state,  or  any  teacher  hold- 
ing a  diploma  or  certificate  of  graduation 
from  any  state  or  territorial  normal  school, 
or  from  the  normal  department  of  the  uni- 
versity of  the  state  of  Washington,  may  pre- 
sent the  same,  or  a  certified  copy  thereof,  to 
the  county  superintendent  of  any  county  in" 
this  state  where  said  teacher  desires  to  teach, 
and  It  shall  be  the  duty  of  said  county  super- 
intendent, upon  such  evidence  of  fitness  to 
teach,  to  grant  to  said  person  a  temporary 
certificate :  Provided,  That  the  provisions  of 
this  clause  shall  apply  only  to  such  teachers 
as  were  not  residents  of  the  county  at  the 
time  of  the  last  preceding  examination,  or 
were  not  able,  by  reason  of  sickness  or  other 
unavoidable  cause,  to  attend  said  examina- 
tion :  And  provided  further,  That  the  county 
superintendent  may  require  of  such  a  person 
a  written  statement  of  such  facts,  verified 
by  affidavit." 

Under  these  sections  an  action  to  recover 
salary  or  wages  as  a  school  teacher  will  not 
He  unless  the  plaintiff  shows  that  he  or  she 
is  regularly  licensed  to  teach  as  provided  by 
law.  Kimball  v.  School  District,  23  Wash. 
520,  63  Pac.  213.  It  seems  to  us  too  plain  to 
admit  of  argument  that  a  mere  letter  from  a 
county  school  superintendent  stating  that 
an  applicant's  papers  are  sufficient  to  entitle 
him  to  a  temporary  certificate,  and  that  such 
certificate  will  be  granted  on  application  as 
provided  by  statute,  is  not  the  equivalent  of 
a  temporary  certificate.  Where  a  certificate 
is  required  as  a  condition  precedent  to  the 
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right  to  enter  upon  an  employment  or  exer- 
cise a  privilege,  a  promise  to  grant  the  cer- 
tificate on  application  will  not  satisfy  the 
requirements  of  the  law. 

The  judgment  of  the  court  below  is  there- 
fore affirmed. 

HADLEY,  C.  J.,  and  DUNBAR,  FULLER- 
TON,  CROW,  ROOT,  and  MOUNT,  JJ.,  eon- 
cur. 


HARRIS  v.  GREAT  NORTHERN  RY.  CO. 

(Supreme  Court  of  Washington.   Feb.  11, 1908.) 

Carriers  —  Carriage  of  Goods  —  Freight 
Rates — Liabilities. 

Where  two  freight  rates  are  provided  by  a 
carrier,  one  in  contemplation  of  the  ordinary 
carrier's  liability,  and  the  other  a  less  rate  by 
reason  of  a  limitation  of  that  liability,  and 
goods  are  delivered  to  it  for  shipment  in  the 
ordinary  manner,  without  any  agreement  rela- 
tive to  any  limitation  of  liability  or  reduction 
in  freight  charges,  the  carrier  assumes  the  or- 
dinary liability  of  a  carrier,  and  the  law  will 
imply  that  the  usual  rate  is  the  one  which  was 
intended. 

Fullerton,  Mount,  and  Rudkin,  JJ.,  dissent- 
ing. 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty; Wm.  A.  Huneke,  Judge. 

Action  by  W.  H.  Harris  against  the  Great 
Northern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

M.  J.  Gordon  and  Charles  A.  Murray,  for 
appellant.   Swauson  &  Ripley,  for  respondent. 

HOOT,  J.  This  action  was  begun  by  the  re- 
sjiondent  against  the  appellant  to  recover  $1,- 
454.10,  the  alleged  value  of  household  goods 
which  were  shipped  by  the  respondent  from 
Somers,  Mont.,  to  Siwkane,  Wash.  Appel- 
lant's answer  contained  two  affirmative  de- 
fenses; one  that  at  the  time  the  goods  were 
shipped  respondent  signed  an  agreement  ac- 
cepting a  lower  rate  for  the  transportation  of 
said  goods  and  binding  himself  that  in  the 
event  of  loss  his  recovery  should  not  exceed 
the  valuation  of  $3  per  hundredweight.  The 
second  affirmative  defense  set  forth  that  de- 
fendant was  engaged  in  interstate  commerce, 
and  kept  on  file  in  its  offices  at  stations  along 
its  railway  schedules  of  rates  at  which  freight 
would  be  transported;  that  during  all  of  the 
times  involved  such  schedules  were  on  file  at 
Kalispell.  Mont.,  where  the  contract  of  ship- 
ment was  made  for  the  goods  in  question, 
there  being  no  station  at  Somers,  Mont.,  and 
that  said  schedules  so  on  file  contained  its 
rates  for  household  furniture  from  Somers, 
Mont,  to  Spokane,  Wash.,  one  rate  being  CO 
per  cent;  lower  than  the  other,  and  said  low- 
er rate  being  based  upon  the  condition  publish- 
ed in  said  schedules ;  that  in  the  event  of  loss 
of  goods  shipped  at  said  lower  rate  the  ship- 
per should  recover  for  such  loss  not  to  exceed 
$5  per  hundredweight,  and  that  while  said 
rates  were  so  on  file  the  plaintiff,  with  knowl- 
edge of  said  rates  and  the  conditions  pertain- 


ing to  the  respective  rates,  caused  to  be  ship- 
ped the  goods  described  in  bis  complaint  front 
Somers,  Mont.,  to  Spokane,  Wash.,  and  at  the 
tune  of  delivery  of  said  goods  to  the  appellant 
for  transportation  respondent  requested  that 
said  goods  be  shipped  at  said  lower  rate,  bas- 
ed upon  said  condition  pertaining  thereto; 
that  the  appellant  accepted  said  goods  for 
transportation  upon  said  condition ;  that  while 
said  goods  were  In  transit,  and  without  any 
fault  on  the  part  of  the  appellant,  they  were 
consumed  by  fire;  that  the  weight  of  said 
goods  was  4,280  pounds,  and  the  value  at  f5 
per  hundredweight  $214.  which  amount  appel- 
lant offered  to  pay,  and  tendered  Into  court, 
together  with  $4  accrued  costs.  The  case  was 
tried  to  a  jury,  and  resulted  In  a  verdict  In 
favor  of  the  respondent  for  $1,198.85.  for 
which  sura  judgment  was  rendered,  and  from 
which  judgment  this  appeal  Is  taken. 

In  his  reply  respondent  denied  that  he  sign- 
ed the  agreement  above  mentioned,  and  the 
verdict  may  be  taken  as  a  finding  by  the  ju- 
ry that  he  did  not  sign  the  agreement.  Re- 
spondent in  his  reply  denied  that  he  knew  of 
the  schedule  of  rates  being  on  file,  or  knew  the 
conditions  attached.  Respondent  also  testified 
that  all  that  was  said  about  freight  or  rates 
at  the  time  the  goods  were  shipped  was  that 
the  freight  would  be  paid  to  Spokane.  It  ai>- 
pears  to  be  conceded  that  the  Jury  found  that 
the  respondent  did  not  sign  any  contract  of  re- 
lease. It  Is  urged,  however,  by  appellant  that, 
under  the  interstate  commerce  law,  the  ship- 
per was  obliged  to  take  notice  of  the  publish- 
ed tariff  rates  of  the  railway  company,  and 
must  be  charged  with  the  knowledge  of  the 
two  rates  that  were  provided  by  said  tariff 
schedule.  As  to  what  extent  the  shipper  or 
intending  shipper  shall  take  notice  of  the  post- 
ed or  published  schedule  of  rates,  we  are  not 
called  upon  to  decide  at  this  time.  From  ev- 
idence offered  by  appcllaut  It  appears  that  the 
schedule  reads  as  follows :  "Household  goods 
not  for  sale  or  speculation,  individual  person- 
al effects,  secondhand  furniture,  stoves,  etc., 
carrier's  liability  limited  to  $5  per  hundred 
pounds  in  case  of  loss,  and  so  receipted  for, 
car  load  shipment  prepaid  guaranteed,  less 
than  car  load  shipments  prepaid,  first-class 
rate.  Household  goods,  not  otherwise  speci- 
fied, not  for  sale  or  speculation,  car  load  sbii>- 
ment8  prepaid  or  guaranteed,  less  than  car 
load  shipments  prepaid,  first  and  a  half."  The 
clause  therein  "and  so  receipted  for"  would 
seem  to  indicate  that  the  rate  therein  provid- 
ed for  should  apply  only  where  a  receipt  was 
actually  issued  showing  the  limitation  of  the 
liability.  It  does  not  appear  that  respondent 
received  any  such  receipt  or  entered  into  any 
agreement  whatever  for  a  limitation  of  the 
carrier's  ordinary  liability.  Where  two  rates 
are  provided,  one  in  contemplation  of  the  or- 
dinary carrier's  liability,  and  the  other  a  less 
rate  by  reason  of  a  limitation  of  that  liabili- 
ty, it  would  seem,  in  the  absence  of  an  under- 
standing or  agreement  between  the  shipper 
and  the  transportation  company,  that  the  car- 
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tier  would  assume  the  ordinary  liability  which 
rests  upon  a  common  carrier  of  goods,  and 
that  the  usual  rate  for  carrying  said  goods 
would  be  the  one  which  the  law  implies.  In 
other  words,  the  lesser  rate  is  only  available 
as  a  matter  of  special  contract,  or  where  it 
Is  Intended  and  understood  by  the  shipper  and 
carrier  to  apply  in  a  given  instance.  In  this 
case  it  appears  that  the  respondent  delivered 
his  goods  to  the  appellant  for  shipment  in  the 
ordinary  manner,  without  anything  being  said, 
and  without  any  arrangement  being  made,  or 
any  agreement  being  entered  Into,  relative  to 
any  limitation  of  liability  or  reduction  in  the 
freight  charges  from  the  usual  rate  charged 
for  ordinary  shipments  with  the  usual  carri- 
er's liability. 

This  being  true,  we  think  the  rulings  of  the 
trial  court  complained  of  were  not  erroneous, 
and  that  the  judgment  of  that  court  Is  sus- 
tained by  the  evidence  and  the  law.  It  Is 
therefore  affirmed. 

HADLEY,  a  J.,  and  CROW  and  DUNBAR, 
JJ.,  concur. 

FULLERTON,  J.  (dissenting).  I  dissent 
from  the  conclusion  reached  in  this  case. 
Since  there  were  two  published  rates  fixing 
different  liabilities  on  the  carrier,  the  shipper 
had  In  the  first  instance  the  right  of  selection. 
But  as  he  did  not  exercise  that  right  the  du- 
ty of  making  the  selection  devolved  from  ne- 
cessity on  the  carrier.  When,  therefore,  the 
carrier  In  good  faith  selected  the  lesser  rate, 
and  shipped  the  goods  thereunder,  the  selec- 
tion hi  my  opinion  fixed  the  rights  of  both  of 
the  parties.  The  carrier  should  not  be  per- 
mitted on  a  successful  completion  of  the  con- 
tract of  carriage  to  collect  the  higher  tariff, 
nor  should  the  shipper  be  permitted  to  collect 
any  more  than  the  limited  value  in  case  of  a 
toss  of  the  goods. 

The  judgment  should  be  reversed,  with  in- 
structions to  enter  a  Judgment  In  favor  of  the 
appellant 

MOUNT  and  RUDKIN,  JJ„  concur  with 
FULLERTON,  J. 

<48  Wash.  448) 

BROWN  t.  KINNEY. 
<Sapreme  Court  of  Washington.   Feb.  13, 1908.) 

Appeal  —  Record  —  Exceptions,  Bill  of— 
Time  fob  Filing— Extension  of  Time. 
Where  a  bill  of  exceptions  or  statement  of 
facts  was  not  filed  within  the  time  required  by 
law,  it  will  be  stricken  in  the  absence  of  any 
showing  in  the  record  that  an  extension  of  time 
was  either  asked  for  or  granted  by  the  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  8,  Appeal  and  Error,  {§  2472-2476.] 

Appeal  from  Superior  Court,  Benton  Coun- 
ty; W.  W.  Zent,  Judge. 

Action  by  O.  8.  Brown  against  James  F. 
Kinney.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Q.  A.  Lane,  for  appellant  J.  W.  Caillcotte, 
cor  respondent 


PER  CURIAM.  Motion  Is  made  to  strike 
appellant's  bill  of  exceptions  or  statement  of 
facts  on  the  following  grounds:  (1)  That 
said  bill  of  exceptions  or  statement  of  facts 
was  not  filed  or  served  as  required  by  law; 
(2)  that  said  bill  of  exceptions  or  statement 
of  facts  was  not  certified  to  by  the  judgment 
in  the  court  where  the  cause  was  tried;  (8) 
that  no  notice  was  given  by  the  appellant  to 
the  respondent  as  to  the  time  or  place  when 
appellant's  bill  of  exceptions  or  statement  of 
facts  would  be  settled  by  the  court;  and  (4) 
that  no  copy  of  appellant's  certified  copy  of 
his  bill  of  exceptions  or  statement  of  facts 
was  returned  to  respondent  at  the  time  of 
the  service  of  bis  brief.  In  consideration 
of  the  conclusion  we  have  reached  on  the  first 
ground  of  the  motion,  It  is  unnecessary  to 
discuss  the  others.  The  judgment  was  ren- 
dered on  the  24th  day  of  April,  1907,  and  ap- 
pellant's bill  of  exceptions  was  not  filed  or 
served  until  July  27,  1907.  The  record  does 
not  show  that  any  extension  of  time  was  ei- 
ther asked  for  or  granted  by  the  court  Un- 
der the  uniform  rulings  of  this  court,  the 
statement  of  facts  must  be  stricken. 

The  appeal  does  not  present  any  questions 
for  determination  here  excepting  such  as  are 
embodied  in  the  statement  of  facts.  There- 
fore the  judgment  of  the  lower  court  will 
be  affirmed. 

(48  Wash.  398) 
FORD  v.  SMITH  et  aL 
(Supreme  Court  of  Washington.  Feb.  7,  1908.) 

Balis  —  Action  fob  Pbice  —  Defenses  — 
Breach  of  Warranty— Scienter. 

Where,  in  an  action  for  the  purchase  price 
of  a  team  of  horses,  defendants  set  up  a  breach 
of  warranty,  they  are  entitled  to  judgment  if 
they  establish  the  breach,  without  proving  a 
scienter  on  the  part  of  the  seller,  even  though 
the  answer  alleges  false  representation  and  de- 
ceit- 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  §  1253.] 

Appeal  from  Superior  Court,  King  Coun- 
ty; Boyd  J.  Tailman,  Judge. 

Action  by  Thomas  Ford  against  George  H. 
Smith  and  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Reversed,  with 
Instructions  to  grant  a  new  trial. 

Aust  &  Terhune,  McBrlde  &  Dalton,  and 
W.  B.  Stratton,  for  appellants.  Jay  O.  Allen, 
for  respondent 

DUNBAR,  J.  This  action  was  brought  by 
the  respondent  to  recover  the  purchase  price 
of  a  team  of  horses  sold  to  the  appellants. 
The  appellants  answered,  alleging  false  rep- 
resentations and  deceit  on  the  part  of  the 
plaintiff  in  the  sale  of  the  horses,  to  wit 
that  the  plaintiff  represented  that  the  horses 
were  sound  and  true;  also  that  the  plaintiff 
warranted  the  horses  to  be  sound  and  true, 
and  that  upon  the  delivery  of  the  horses  to 
the  defendants  and  trial  by  them  of  said 
horses  it  was  discovered  that  the  representa- 
tions made  by  the  plaintiff  were  false,  and 
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that  the  horses  were  not  sound,  or  at  least 
that  one  of  them  was  not.  In  that  he  was 
what  is  termed  "wind-broken,"  or  unsound 
in  wind,  and  also  balky.  The  answer  is  a 
long  one,  setting  up  with  great  particular- 
ity all  the  circumstances  of  the  trade,  but 
what  we  have  stated  is  in  substance  the  an- 
swer, and  indicates  the  issues  involved.  Ver- 
dict was  rendered  in  favor  of  the  plaintiff. 
Judgment  was  entered,  and  appeal  taken. 

The  court,  among  other  things,  instructed 
the  jury  as  follows:  "If  you  do  find  that 
the  plaintiff  warranted  the  horses,  even  If 
you  do  find  that  the  horses  were  not  as  rep- 
resented, yet  the  defendants  must  show  by 
a  fair  preponderance  of  the  evidence  that 
the  plaintiff  knew  at  the  time  that  said  rep- 
resentations were  false;  that  is,  that  the 
plaintiff  knew  at  the  time  that  the  horse  was 
unsound  in  wind  and  balky,  and  further  that 
defendants  relied  on  said  statements."  The 
court  further  instructed:  "Before  you  can 
And  a  verdict  for  the  defendants  you  must  be- 
lieve from  a  preponderance  of  the  evidence 
that  plaintiff  did  make  the  representations  as 
to  the  horse  being  sound  and  free  from  de- 
fects as  claimed  by  defendants,  and  you  must 
further  believe  that  the  defendants  relied 
thereon,  and  further  that  they  were  false, 
and  you  must  go  further  and  find  that  plain- 
tiff knew  they  were  false  when  he  made 
them."  Other  instructions  along  the  same 
line  were  given,  but  the  ones  set  forth  we 
think  sufficiently  indicate  the  error  which 
it  is  alleged  the  court  made.  These  instruc- 
tions constituted  prejudicial  error.  In  an 
action  for  breach  of  a  warranty  it  makes  no 
difference  whether  the  seller  knew  that  the 
alleged  facts  which  he  warranted  to  be  true 
were  true  or  not.  The  warranty  is  the  con- 
tract upon  which  the  purchaser  relies,  and 
the  breach  of  the  warranty  constitutes  the 
gist  of  the  action.  If  it  were  otherwise,  a 
warranty  would  have  no  more  force  or  ef- 
fect than  a  representation  without  a  warran- 
ty; and,  when  a  warranty  is  relied  upon,  it 
is  well  established  that  the  scienter  need  not 
be  alleged  or  proven.  It  Is  true  that  the  an- 
swer in  this  case  also  alleges  false  represen- 
tation and  deceit.  But  these  allegations  do 
not  destroy  the  allegations  In  relation  to 
warranty,  or  prevent  a  recovery  upon  proof 
of  the  breach  of  the  warranty.  Shlppen  v. 
Bowen,  122  TJ.  S.  575,  7  Sup.  Ct.  1283,  30  L. 
Ed.  1172,  and  cases  cited. 

The  respondent  recognizes  the  force  of  this 
position,  but  claims  that  the  Instructions  of  a 
court  must  be  viewed  by  this  court  in  the 
light  of  the  circumstances  surrounding  the 
case  which  is  tried,  and  asserts  that  the  the- 
ory of  a  warranty  was  an  afterthought  on 
the  part  of  the  appellants,  and  that  the  case 
was  framed  and  tried  on  the  theory  only 
of  false  representations  and  deceit.  But  the 
answer  directly  alleges  a  warranty  and  the 
breach  thereof,  and  the  testimony  of  the  ap- 
pellants is  plain  and  positive  to  the  effect 
that  the  respondent  did  warrant  and  guaran- 


tee to  the  appellants  that  the  horses  were 
sound  and  true.  It  is  true  this  testimony  Is 
contradicted  by  the  respondent,  but  the  Jury 
had  a  right  to  determine  these  Issues  under 
proper  instructions;  and,  in  this  case,  even 
if  they  had  found  that  the  warranty  had  been, 
made  as  alleged  and  sworn  to,  they  could 
not  have  found  in  favor  of  the  appellants  un- 
less they  had  further  found  that  the  respond- 
ent knew  that  the  alleged  facts  which  be 
warranted  to  be  true  were  untrue  at  the  time 
the  warranty  was  made,  a  finding  which,  as 
we  have  seen,  It  was  unnecessary  for  the 
Jury  to  make. 

In  view  of  the  fact  that  another  trial  will 
be  had,  we  express  no  opinion  on  the  ques- 
tions of  false  representations  and  deceit, 
which  developed  In  this  case,  and  which  raise 
the  questions  so  often  raised  in  cases  of  this 
kind,  as  to  what  was  a  false  representation 
of  fact  and  what  was  a  mere  expression  of 
opinion,  questions  which  are  largely  deter- 
mined by  the  circumstances  of  the  particular 
case.  But  for  the  error  above  discussed,  the 
judgment  must  be  reversed,  with  instruc- 
tions to  grant  a  new  trial. 

HADLEY,  C.  J.,  and  ROOT.  CROW.  RUD- 
KIN,  MOUNT,  and  FULLERTON,  J  J.,  con- 
cur. 


REYNOLDS  et  ux.  v.  DICKSON  et  al. 
(Supreme  Court  of  Washington.   Feb.  8.  1908> 

1.  Pleading  —  Defects  in  Counterclaim  — 
Cubed  by  Evidence. 

The  defect,  if  any.  in  an  affirmative  de- 
fense based  on  the  ground  that  the  facts  alleged 
therein  do  not  arise  out  of  the  transaction  sued 
on,  and  are  not  available  as  a  counterclaim,  is 
cured  by  the  introduction  without  objection  of 
testimony  in  support  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  §§  1354,  1386.] 

2.  Set-Off  and  Countebclaim— Claims  Con- 
nected with  Tbansaction  Sued  on. 

In  a  suit  for  the  rescission  of  an  agree- 
ment for  the  exchange  of  a  farm  for  a  stock  of 
goods,  and  the  cancellation  of  a  chattel  mort- 
gage to  secure  a  note  given  for  the  value  of  the 
goods  in  excess  of  the  value  of  the  farm,  an  an- 
swer demanding  damages  for  the  failure  of 
plaintiff  to  pay  mortgages  on  the  farm,  pursuant 
to  his  agreement,  and  asking  for  the  foreclosure 
of  the  chattel  mortgage,  alleged  facts  so  con- 
nected with  the  subject-matter  of  the  action  as 
to  be  available  by  way  of  a  counterclaim. 

TEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Set-Off  and  Counterclaim,  8§  49-51.] 

3.  Exchange  of  Pbopebty— Rights  of  Pas- 
ties—Fbaud— Evidence— Sufficiency. 

In  a  suit  to  rescind  an  agreement  for  the 
exchange  of  real  estate  for  a  stock  of  merchan- 
dise on  the  ground  of  fraud,  evidence  held  insuf- 
ficient to  show  fraud. 

Appeal  from  Superior  Court,  Lincoln  Coun- 
ty; W.  T.  Warren.  Judge. 

Action  by  J.  Q.  Reynolds  and  wife  against 
M.  M.  Dickson  and  others.  From  a  judgment 
for  defendants,  plaintiffs  appeal.  Affirmed. 

Martin  &  Wilson,  for  appellants.  Merritt, 
Hibschman,  Oswald  &  Merritt,  for  respond- 
ents. 
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DUNBAR,  J.  The  complaint  in  this  case, 
briefly  stated,  alleged  that  the  respondents, 
who  were  engaged  in  the  mercantile  business 
in  the  town  of  Reardon,  state  of  Washington, 
defrauded  the  appellants,  who  were  fanners 
and  alleged  to  be  inexperienced  in  the  mer- 
cantile business,  by  inducing  them  to  ex- 
change their  farm  for  a  stock  of  goods.  The 
agreed  value  of  the  farm  or  real  estate  was 
$7,000.  Under  the  contract  they  were  to  re- 
ceive goods  out  of  the  respondents'  store  to 
that  amount.  An  invoice  was  taken,  and  it 
was  discovered  that  there  was  some  $1,630  in 
goods  in  excess  of  $7,000,  the  value  of  the 
real  estate.  For  this  $1,630  worth  of  goods 
the  appellants  gave  their  note  and  chattel 
mortgage.  It  is  alleged  that  the  goods  did 
not  invoice  the  amount  which  the  invoice 
showed  by  the  sum  of  $3,630 ;  the  plaintiffs 
alleging  that  the  Invoice  book  had  been  stolen 
by  the  appellants  immediately  upon  the  con- 
clusion of  the  trade,  and  that  the  fraud  had  not 
been  discovered  until  about  five  months  after 
the  trade  had  been  made.  The  prayer  was  for 
a  temporary  restraining  order  to  prevent  the 
respondents  from  in  any  way  interfering  with 
the  goods ;  that  the  chattel  mortgage  be  can- 
celed; that  the  deed  to  the  land  which  had 
been  executed  be  canceled ;  that  the  agree- 
ment made  and  entered  into  be  rescinded; 
and  that,  in  case  it  was  found  impossible  to 
place  the  parties  to  the  agreement  in  the  posi- 
tion which  they  had  occupied  prior  to  the 
contract,  they  take  judgment  against  the  re- 
spondents in  the  sum  of  $3,630,  together  with 
costs  and  disbursements.  The  respondents  an- 
swered, denying  all  the  material  allegations 
of  the  complaint,  and  asking  for  damages  by 
reason  of  the  failure  of  the  appellants  to 
pay  certain  mortgages  on  the  real  estate 
which  they  had  sold  to  respondents,  and 
which  it  was  alleged  they  had  agreed  to  pay, 
and  also  asking  for  a  foreclosure  of  the  chat- 
tel mortgage  aforesaid!  After  the  appellants 
had  introduced  their  testimony,  on  motion,  a 
nonsuit  was  entered  against  them,  and  evi- 
dence was  heard  in  support  of  the  respond- 
ents' cross-complaint,  and  judgment  entered 
in  favor  of  the  respondents  upon  both  de- 
mands. A  demurrer  was  Interposed  to  the 
affirmative  answer  and  cross-complaint  of  the 
respondents,  which  demurrer  was  overruled. 
It  is  assigned  that  the  court  erred  in  over- 
ruling this  demurrer,  in  sustaining  objection 
to  testimony  offered  for  the  purpose  of  show- 
ing the  amount  of  goods  on  hand  in  February 
when  the  second  invoice  was  taken,  in  reject- 
ing proof  tendered  by  appellants  as  shown  by 
the  statement  of  facts,  and  in  granting  the 
nonsuit,  in  rendering  judgment  on  respond- 
ents' cross-complaint,  and  in  not  granting 
a  new  trlaL 

The  first  contention  is  that  the  demurrer 
should  have  been  sustained  to  the  answer  and 
cross-complaint,  for  the  reason  that  it  did 
not  set  forth  a  counterclaim  under  the  stat- 
ute. It  is  admitted  by  appellants  that,  if  the 
counterclaim  arises  out  of  the  same  trans- 


W,  DICKSON.  5H 

action,  It  is  sufficient,  but  It  Is  contended  that 
it  did  not.  Testimony  was  introduced  in  sup- 
port of  this  affirmative  defense  without  ob- 
jection on  the  part  of  the  appellants,  and  un- 
der the  rule  laid  down  by  this  court  in  Jacob- 
son  v.  Aberdeen  Packing  Company,  26  Wash. 
175,  66  Pac.  419,  the  defect,  if  any  has  been 
cured.  But,  in  addition  to  this,  it  seems  to 
us  that  the  affirmative  matter  here  was  un- 
doubtedly so  connected  with  the  subject-mat- 
ter of  the  plaintiffs'  action  that  it  was  en- 
titled to  be  admitted  by  way  of  counterclaim. 
What  was  said  by  this  court  in  Duggar  v. 
Dempsey,  13  Wash.  396,  43  Pac.  357,  applies 
in  full  force  to  this  case.  There  it  was  said : 
"One  of  the  objects  of  the  suit  was  to  have 
this  mortgage  and  the  notes  secured  thereby 
declared  invalid,  and  to  have  them  canceled 
and  delivered  up.  This  being  so,  their  valid- 
ity was  necessarily  involved  in  a  trial  of  the 
issues  made  upon  the  complaint,  and  that  was 
one  of  the  issues  which  would  necessarily 
have  arisen  if  an  Independent  action  to  fore- 
close the  mortgage  had  been  instituted  by  the 
defendants.  The  facts  to  be  determined  un- 
der the  complaint  in  this  action,  and  in  an 
independent  action  to  foreclose  the  mortgage, 
would  have  been  substantially  the  same; 
hence  there  was  no  good  reason  why  the 
whole  matter  should  not  be  determined  in  the 
action  first  brought.  The  subject-matter  of 
the  counterclaim  was  so  connected  with  the 
cause  of  action  set  out  in  the  complaint  that 
it  could  properly  be  interposed." 

So  far  as  the  merits  of  the  case  are  con- 
cerned, we  are  not  Inclined  to  disturb  the  judg- 
ment of  the  trial  judge.  The  admission  of 
testimony  showing  the  amount  of  goods  on 
hand  in  February  would  not  have  aided  the 
court  in  determining  the  amount  of  goods  on 
hand  at  the  time  of  the  sale  in  September; 
for,  while  it  is  true  the  appellants  testified 
that  tbey  had  kept  an  account  of  the  cash 
sales  and  testified  to  the  amount  of  such 
sales,  it  appeared  from  then*  own  testimony 
that  they  were  unable  to  determine  from 
that  fact  what  amount  of  goods  such  cash 
receipts  represented  according  to  the  original 
invoice  price.  They  testified  that  some  of  the 
goods  were  sold  at  the  regular  retail  price, 
some  at  cost,  and  some  below  cost,  and  that 
they  could  not  tell  what  proportion  had  been 
sold  at  a  profit,  what  proposition  at  cost,  and 
what  proportion  below  cost.  The  whole  tes- 
timony was  so  Indefinite  that  the  court  could 
only  hazard  a  guess  as  to  the  actual  amount 
of  the  goods  delivered.  There  was  no  testi- 
mony offered  showing  fraud  or  conspiracy  on 
the  part  of  the  respondents,  and  no  testimony 
tending  to  prove  the  allegation  of  the  com- 
plaint that  the  respondents  had  stolen  the  in- 
voice book;  all  the  testimony  on  that  sub- 
ject being  to  the  effect  that  the  appellants  had 
not  been  able  to  find  it  This  stock  of  goods 
had  been  received  by  the  appellants  at  the 
price  shown  by  the  Invoice.  They  assumed 
control  of  the  business  and  managed  it  for 
nearly  five  months,  buying,  selling,  and  re- 
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placing  goods,  before  making  the  discovery 
that  they  bad  been  defrauded  by  misrepresen- 
tations as  to  the  amount  of  goods  they  had 
received.  Under  such  circumstances,  proof 
of  fraud  ought  to  be  more  definite  and  con- 
vincing than  is  the  testimony  given  and  ten- 
dered in  this  case. 
Affirmed. 

HADLEY,  C.  X,  and  MOUNT,  CROW, 
FULLERTON,  and  RUDKIN,  J  J.,  concur. 


GRAY  v.  GRANGER  et  ox. 
(Supreme  Court  of  Washington.   Feb.  11,  1908.) 

1.  Appeal— Record— Affidavits  Introduced 
in  Lower  Court. 

Affidavits  introduced  in  the  lower  court  will 
not  be  considered  on  appeal,  unless  they  are  in- 
cluded in  the  statement  of  facts  and  certificate 
of  the  trial  judge. 

2.  Dismissal  and  Nonsuit— Volunt art  Dis- 
missal—Rights  as  to  Counterclaim. 

Plaintiff  has  no  right  to  dismiss  his  action 
where  the  answer  not  only  contained  denials  of 
some  of  the  material  allegations  of  the  com- 
plaint, but  also  set  up  an  affirmative  defense  de- 
nominated a  counterclaim. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Dismissal  and  Nonsuit,  §§  33-35.] 

3.  Set-Off  and  Counterclaim— Nature  of 
Remedy. 

Statutes  allowing  counterclaims  should  be 
construed  liberally,  to  the  end  thac  controversies 
may  be  adjusted  in  a  single  action. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Set-Off  and  Counterclaim,  §  3.] 

4.  Same— Facts  Connected  with  Transac- 
tion Sued  On. 

Where  the  complaint  alleged  that  the  gran- 
tor of  defendant  held  the  premises  sued  for  as 
security  for  a  debt,  that  the  conveyance  to  de- 
fendant was  void,  and  prayed  for  judgment  de- 
claring the  conveyance  to  defendant  void  and 
that  plaintiff  be  adjudged  the  owner  of  the  prem- 
ises, an  affirmative  answer  alleging  that  defend- 
ant had  been  the  owner  in  fee  simple  of  the 
premises  since  the  conveyance,  and  had  been  in 
the  actual,  open,  and  notorious  possession  there- 
of, that  the  value  of  the  property  had  been  paid 
by  him  to  his  grantor,  that  he  had  no  knowl- 
edge or  information  of  any  claim  of  plaintiff, 
and  (hat  the  land  was  purchased  in  good  faith, 
sufficiently  showed  an  adverse  claim  so  as  to 
constitute  a  counterclaim  within  Ballinger's 
Ann.  Codes  &  St.  §§  4012,  4013,  defining  a 
counter  claim  as  a  cause  of  action  arising  out  of 
the  transaction  sued  on,  etc. 

Appeal  from  Superior  Court,  Lincoln  Coun- 
ty ;  W.  T.  Warren,  Judge. 

Action  by  James  B.  Gray  against  n.  H. 
Granger  and  wife.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.  Affirmed. 

E.  T.  White,  Cordiner  &  Cordiner,  and 
John  C.  Kleber,  for  appellant.  Neal,  Ses- 
sions &  Myers,  for  respondents. 

DUNBAR,  X  Epitomizing  the  pleadings 
In  this  case,  the  complaint  alleged  that  at 
the  time  of  the  commencement  of  the  ac- 
tion, and  for  more  than  15  years  immediate- 
ly prior  thereto,  plaintiff  had  been  in  pos- 
session of  certain  lands  described  therein ; 
that  theretofore  the  plaintiff  had  purchased 


said  lands  from  the  Northern  Pacific  Rail- 
road Company,  receiving  therefor  a  land 
contract,  and  that  the  said  land  contract 
was  duly  paid  by  the  said  plaintiff  to  the 
said  railroad  company  as  therein  provided; 
that  subsequently  the  plaintiff  borrowed 
from  the  Big  Bend  National  Bank  of  Daven- 
port the  sum  of  $010.24,  and  gave  a  note  to 
said  bank  as  evidence  of  such  loan;  that. 
In  order  to  secure  the  payment  of  the  said 
loan,  plaintiff,  concurrently  with  the  execu- 
tion of  said  note,  assigned  the  said  con- 
tract to  the  said  bank  for  security,  and  as 
security  only;  that  subsequently  the  bank 
procured  from  the  railroad  company,  under 
and  pursuant  to  the  terms  and  provisions 
of  the  contract  aforesaid,  a  deed  to  said 
land;  that  tbe  said  assignment  of  the  said 
contract  and  the  said  deed  made  under  Bald 
contract  were  given,  accepted,  and  held  by 
the  said  bank  as  security  for  said  loan  only, 
and  that  the  real  title  to  said  land  always 
did,  and  now  does,  vest  In  the  plaintiff:  that 
thereafter,  to  wit,  on  November  25,  1904.  the 
said  bank  became  insolvent,  and  one  Eugene 
T.  Wilson,  as  receiver,  took  charge  of  Its 
assets,  and  thereafter,  without  foreclosing 
the  security  given  it  by  the  plaintiff  and 
without  any  proceedings  upon  the  note  which 
had  been  renewed,  to  enforce  the  payment  of 
the  same  and  to  condemn  the  said  land  for 
the  payment  of  the  same,  conveyed  the  same 
to  the  defendants,  and  alleged  that  such  sale 
was  null  and  void,  and  that  the  claim  of  the 
defendants  to  the  land  in  question  was  with- 
out any  right  whatever,  and  that  the  said 
defendants  had  no  estate,  right,  title,  or  in- 
terest whatsoever  in  or  to  such  land  or  prem- 
ises, or  any  part  thereof,  and  prayed  judg- 
ment that  the  plaintiff  be  pronounced  the 
real  owner  of  the  land;  that  the  bank  be 
held  to  have  held  such  lands  as  security  only 
for  the  payment  of  the  note;  that  the  deed 
by  the  said  receiver  to  the  defendants  be 
declared  null  and  void;  that  the  said  de- 
fendants be  decreed  to  make,  execute,  and  de- 
liver to  plaintiff  a  deed  of  conveyance  to  all 
of  their  right,  title,  and  interest  in  said 
lands,  or,  if  they  fail  to  do  so,  that  some 
person  be  appointed  by  the  court  to  execute 
such  deed,  and  in  the  meantime  that  the  de- 
fendants be  enjoined  from  selling,  conveying, 
mortgaging,  or  otherwise  interfering  with 
said  lands.  The  answer  denied  the  material 
allegations  of  the  complaint,  and  for  an  af- 
firmative answer  alleged  that  the  defendants 
since  the  14th  day  of  October.  1905,  had  been 
the  owner  In  fee  simple  of  the  property 
described  In  the  complaint,  and  that  since 
said  time  had  been  in  the  actual,  open,  and 
notorious  possession  thereof,  and  alleged  the 
execution  of  the  deed  by  the  bank  to  the 
defendants;  that  the  actual  value  of  the 
property  had  been  paid  by  the  defendants 
for  the  land;  that  at  the  time  of  the  pur- 
chase there  were  no  Improvements  upon  said 
premises;  that  the  same  were  unfeneed  and 
unoccupied  by  plaintiff  or  any  one  else;  that 
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defendants  prior  to  the  purchase  of  said 
land  went  over  said  land,  and  examined  the 
same,  and  ascertained  that  the  same  was 
not  in  the  possession  of  any  person  whom- 
soever; that  defendants  nor  either  of  them 
bad  any  knowledge  or  Information  of  any 
character  from  any  source  whatever  of  any 
claim  on  the  part  of  plaintiff  or  any  other 
person ;  that  the  land  was  purchased  in  good 
faith  for  a  fair  and  reasonable  considera- 
tion, relying  upon  the  record  title  as  shown 
by  the  county  auditor's  office  of  said  county, 
and  prayed  that  plaintiff  take  nothing  by  the 
action ;  that  defendants  be  decreed  to  be  the 
absolute  owners  of  said  land ;  that  all  clouds 
upon  the  title  of  defendants  on  said  property 
by  reason  of  any  claims  to  said  premises 
be  removed,  and  that  defendants'  title  to 
said  property  be  purged  of  all  claims  what- 
ever by  plaintiff  against  said  property.  The 
reply  denied  the  affirmative  matter  set  up 
In  the  answer.  When  the  case  came  on  for 
trial,  the  plaintiff  asked  for  a  continuance, 
which  was  denied,  and  he  then  moved  to  dis- 
miss this  action,  which  was  also  denied  by 
the  court.  The  case  then  proceeded  to  trial ; 
both  the  plaintiff  and  defendants  offering  tes- 
timony. Judgment  was  rendered  in  favor 
of  the  defendants.  The  plaintiff  appeals 
from  such  judgment,  assigning  that  the  court 
erred  in  denying  appellant's  motion  for  a 
continuance  and  denying  appellant's  motion 
to  dismiss  the  action  and  for  judgment  of 
nonsuit,  and  in  entering  judgment  for  re- 
spondents. 

The  appellant's  motion  for  a  continuance 
was  based  on  a  purported  affidavit  by  the 
appellant  to  the  effect  that  one  O.  C.  May  was 
a  necessary  and  indispensable  witness  for 
and  on  behalf  of  the  plaintiff,  and  that  he 
was  not  now,  and  had  not  been  since  the 
commencement  of  the  action,  a  resident  of 
the  state;  setting  forth  what  he  expected  to 
prove  by  said  witness.  Motion  is  made  to 
strike  this  affidavit  from  the  flies,  which 
must  be  sustained  under  the  uniform  rulings 
of  this  court.  So  far  as  the  record  appears, 
this  affidavit  comes  to  this  court  without 
any  proof  of  its  having  been  a  part  of  the 
record  or  of  the  statement  of  facts.  It  is 
true  that  in  the  case  of  State  v.  Vance,  29 
Wash.  435,  70  Pac.  34,  affidavits  used  in  the 
court  below  are  considered  on  appeal,  but, 
as  expressly  stated,  on  the  ground  that  they 
constituted  a  part  of  the  motion  before  the 
lower  court,  and  were  referred  to  and  identi- 
fied in  express  terms  by  the  court  in  passing 
upon  the  motion  before  him.  This  case  was 
distinguished  from  the  ease  at  bar,  and  from 
former  and  subsequent  cases  in  which  this 
question  has  arisen,  in  Chevalier  Co.  v.  Wil- 
son, 30  Wash.  227,  70  Pac.  487,  where  the 
cases  were  reviewed,  and  where  It  was  stated 
that  the  question  was  settled  that  affidavits 
Introduced  in  the  lower  court  would  not  be 
considered  on  appeal  unless  Included  in  the 
statement  of  facts  and  certificate  of  the  trial 
Judge. 

93P.-58 


On  the  second  proposition,  that  the  court 
erred  in  not  allowing  the  plaintiff  to  dismiss 
the  action  and  for  a  judgment  of  nonsuit,  it 
was  decided  in  Walte  v.  Wingate,  4  Wash. 
324,  30  Pac.  81,  that  the  plaintiff  had  a 
right  to  dismiss  his  action  where  the  an- 
swer contained  denials  of  some  of  the  ma- 
terial allegations  of  the  complaint,  and  also 
affirmative  defenses  which  defendants  had 
denominated  a  counterclaim,  and  In  which 
title  was  set  up  in  themselves,  which  It 
will  be  seen  is  substantially  the  condition 
of  the  case  here.  But  this  case  was  overrul- 
ed in  Washington  National  Building,  etc., 
Association  v.  Saunders,  24  Wash.  321,  64 
Pac.  546,  where  the  cases  were  reviewed  at 
length,  and  where  it  was  said:  "It  is  con- 
cluded that  the  rule  announced  in  Waite  v. 
Wingate,  supra,  Is  not  in  consonance  with 
the  spirt  of  the  Code  nor  in  accord  with 
the  better  authorities."  And  in  concluding 
the  case  it  was  said:  "It  would  seem  in- 
consistent with  our  liberal  practice  to  dis- 
miss the  action,  and  then  allow  the  same  re- 
lief upon  the  commencement  of  another  ac- 
tion In  different  form." 

It  Is  contended  by  the  appellant  that  the 
affirmative  matter  pleaded  In  the  answer 
does  not  constitute  a  counterclaim,  and  is 
not  a  set-off.  Section  4912,  Balllnger's  Ann. 
Codes  &  St.,  provides  that:  "The  answer  of 
the  defendant  must  contain:  (1)  A  general 
or  specific  denial  of  each  material  allegation 
of  the  complaint  controverted  by  the  defend- 
ant, or  of  any  knowledge  or  Information 
thereof  sufficient  to  form  a  belief;  (2)  a 
statement  of  any  new  matter  constituting  a 
defense  or  counterclaim,  in  ordinary  and 
concise  language  without  repetition."  Sec- 
tion 4913  says:  "The  counterclaim  mention- 
ed in  the  preceding  section  must  be  une 
existing  in  favor  of  a  defendant  and  against 
a  plaintiff,  between  whom  a  several  judg- 
ment might  be  had  in  the  action,  and  aris- 
ing out  of  one  of  the  following  causes  of 
action:  (1)  A  cause  of  action  arising  out  of 
the  contract  or  transaction  set  forth  in  the 
complaint  as  the  foundation  of  the  plaintiff's 
claim,  or  connected  with  the  subject  of  the 
action."  The  subject  of  the  action  here  is 
the  title  to  the  land  in  controversy,  and 
certainly  the  answer  of  the  defendants  arises 
out  of  both  the  contract  and  the  transaction 
set  out  In  the  complaint,  and  is  very  mate- 
rially connected  with  the  subject  of  the  ac- 
tion. The  general  rule  is  that  statutes  al- 
lowing counterclaims  should  be  construed 
liberally,  to  the  end  that  controversies  may 
be  adjusted  in  a  single  action;  and,  under 
the  reform  procedure  adopted  by  this  state, 
it  would  be  a  pernicious  practice  to  drive 
parties  from  a  court  which  had  jurisdiction 
of  the  subject-matter  and  jurisdiction  ot  the 
parties  to  the  commencement  of  another  ac- 
tion In  the  same  forum.  This  has  been  the 
uniform  decision  of  this  court.  That  the 
affirmative  matter  pleaded  In  the  answer 
was  so  connected  with  the  subject-matter  of 
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the  plaintiff's  action  as  to  be  entitled  to  be 
put  In  by  way  of  counterclaim.  See  Duggar 
v.  Dempsey,  13  Wash.  397,  43  Pac.  357; 
First  National  Bank  of  Snohomish  v.  Parker, 
28  Wash.  234,  68  Pac.  756,  92  Am.  St.  Rep. 
828;  Reynolds  v.  Dickson  (decided  Feb.  8, 
1908)  93  Pac.  910.  The  reason  assigned  by  ap- 
pellant to  sustain  his  contention  that  the  af- 
firmative answers  are  insufficient  to  consti- 
tute a  counterclaim  is  that  it  does  not  show 
any  adverse  claim  on  the  part  of  the  appellant. 
We  think  this  Is  too  narrow  a  construction 
to  put  upon  the  answer.  While  the  answer 
in  words  does  not  state  that  the  appellant 
has  an  adverse  claim,  the  whole  tenor  of 
the  answer  Is  to  the  effect  that  he  does. 
The  complaint  which  brought  forth  the  an- 
swer alleged  this  claim  In  no  uncertain  lan- 
guage, and  was  notice  to  the  respondents 
that  the  appellant  did  claim  the  land  in  ques- 
tion. So  that  It  would  be  doing  violence  to  a 
construction  of  the  whole  record  to  hold  that 
there  was  no  allegation  in  the  answer  that 
the  appellant  alleged  a  claim  to  the  land; 
and  also  the  prayer  of  the  answer,  which  Is  a 
part  thereof,  and  which  demanded  relief 
from  the  allegations  of  the  complaint  in  re- 
lation to  the  title  to  the  land. 

The  court  on  the  merits  found  all  the 
questions  of  fact  In  favor  of  the  respondents, 
finding  that  none  of  the  averments  of  the 
complaint  had  been  sustained.  These  findings 
are  not  excepted  to.  No  error  is  discovered 
In  the  record,  and  the  judgment  will  there- 
fore be  affirmed. 

HADLBY,  C.  J.,  and  CROW,  MOUNT, 
ROOT,  FULLERTON,  and  RUDKIN,  JJ., 
concur. 


JOHNSON  v.  CONNER  et  al. 
(Supreme  Court  of  Washington.   Feb.  11,  1908.) 

1.  Adverse  Possession— Entbt  Unoeb  Claim 
of  Right— Possession. 

While  an  entry  on  the  land  of  another  un- 
der the  belief  that  it  is  government  land,  and 
that  the  entryman  may  hold  it  as  such,  may  not 
of  itself  constitute  an  entry  under  claim  of 
right,  yet.  when  an  entry  is  made  in  good  faith, 
and  the  entryman,  on  discovering  his  mistake, 
proceeds  to  openly  and  notoriously  hold  the 
same  adversely  and  in  hostility  to  the  title  of 
the  actual  owner,  his  acts  are  an  adverse  hold- 
ing and  a  disseisin  under  a  claim  of  right. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  §§  365-370.1 

2.  Same— Nonpayment  of  Taxes— Effect. 

The  nonpayment  of  taxes  by  one  in  posses- 
sion of  land  is  insufficient  in  itself  to  show  the 
holding  was  not  adverse  when  such  adverse 
holding  is  clearly  shown  by  competent  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  §g  504-516.] 

3.  Same— Hostile  Possession. 

Where  an  entry  on  land  was  made  under  a 
claim  of  rlaht.  ana  the  subsequent  possession 
was  maintained  openly  and  notoriously  In  hos- 
tility to  the  title  of  ttoe  real  owner,  the  posses- 
sion was,  after  the  occupant  had  learned  of  the 
owner's  title,  adverse,  and  became  a  bar  to  a 


recovery  by  the  real  owner  at  the  expiration  of 

10  years. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  ff  65-76.] 

4.  Same— Evidence. 

Evidence  held  to  show  title  hi  one  by  ad- 
verse possession  for  10  years. 

5.  Same— Extent  of  Possession. 

It  is  not  necessary  for  a  person  claiming  a 
tract  of  land  adversely  to  prove  that  he  has 
actually  occupied,  used,  improved.  6V  inclosed 
all  of  the  tract,  but  it  must  appear  that  he 
openly  and  notoriously  claimed  the  entire  tract, 
and  that  by  his  possession,  use,  or  improvement 
of  a  portion  thereof  he  intended  to  hold  the 
whole  tract. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  S§  547-589.] 

6.  Appeal— Discretion  of  Court— Parties. 

Where,  in  an  action  to  quiet  title,  brought 
against  persons  claiming  under  a  conveyance 
from  a  grantee  of  plaintiff,  plaintiff  claimed  title 
by  adverse  possession,  and  that  a  lease  of  the 
premises  to  him,  signed  by  him  and  a  defendant, 
and  the  deed  to  the  grantee,  were  procured  by 
fraud,  and  defendants  claimed  the  deed  and 
lease  showed  a  waiver  by  plaintiff  of  a  claim 
to  the  premises,  it  was  within  the  discretion  of 
the  trial  court  to  refuse  plaintiffs  application, 
made  at  the  close  of  his  case,  and  after  de- 
fendants had  introduced  a  part  of  their  evidence 
for  leave  to  file  a  complaint  in  intervention  on 
the  part  of  the  grantee,  because  made  too  late. 

7.  Cancellation  of  Instruments— Fraud- 
Mistake— Weight  of  Evidence. 

A  written  instrument  should  not  be  set 
aside  for  fraud  or  mistake,  unless  the  evidence 
of  fraud  or  mistake  is  clear  and  convincing. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  8,  Cancellation  of  Instruments,  §8  102,  103.1 

Appeal  from  Superior  Court  King  County; 
R.  B.  Albertson,  Judge. 

Action  to  quiet  title  by  William  Johnson 
against  Herbert  S.  Conner  and  others.  From 
a  Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

James  B.  Reavis  and  Osborne  V.  Wlllson, 
for  appellant.  McBrlde,  Stratton  &  Dalton. 
George  Donworth,  and  Bogle  &  Spooner,  for 
respondents. 

ROOT,  J.  In  the  year  1883  appellant  es- 
tablished a  home  upon  certain  lands  abut- 
ting the  shores  of  Smith's  Cove,  In  King 
county.  These  lands  had  been  conveyed  by 
the  government  to  one  Dr.  Smith  some  years 
before,  and  he  was  the  owner  thereof  at  the 
time  of  the  entry  by  appellant  The  latter, 
however,  claims  that  he  supposed  the  land 
to  belong  to  the  government  and  to  be  sub- 
ject to  entry,  and  that  he  went  upon  the  same 
with  the  Intention  of  acquiring  the  title  there- 
to under  the  land  laws  of  the  government 
He  continued  to  reside  upon  said  premises 
until  the  commencement  of  the  present  suit 
In  1907.  In  November,  1905,  appellant,  ap- 
parently without  consideration  and  In  trust 
executed  a  quitclaim  deed  to  a  portion  of 
these  premises  to  one  Czerney,  who  subse- 
quently executed  a  quitclaim  deed  for  the 
same  to  one  Thompson  for  the  benefit  of  all 
of  these  respondents.  On  the  26th  of  July, 
1906,  appellant  and  wife  signed  an  lnstru 
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merit,  also  signed  by  Herbert  S.  Conner, 
wherein  and  whereby  the  latter  assumed  to 
let  and  lease  unto  appellant  and  wife  a  por- 
tion of  the  lands  involved  In  this  litigation. 
It  is  urged  by  respondents  that  the  purpose 
of  this  lease  and  this  quitclaim  deed  was  to 
show  a  waiver  by  appellant  of  any  claim  to 
the  premises  covered  by  said  Instruments, 
and  to  quiet  the  title  in  respondents.  Appel- 
lant claims  that  said  lease  was  obtained 
from  him  by  misrepresentation  and  fraud, 
that  the  deed  was  likewise  obtained,  and  that 
he  *  was  incompetent  to  transact  business 
when  said  instruments  were  executed,  and 
did  not  realize  or  understand  their  purpose 
and  effect.  Respondents  claim  that  $25  was 
paid  to  Czerney  for  the  quitclaim  deed  which 
be  executed.  The  latter  disputes  this.  The 
trial  court  found  In  favor  of  respondents  up- 
on all  the  material  issues,  and  entered  a  de- 
cree quieting  title  to  the  premises  In  them. 
From  this  decree,  the  present  appeal  is  pros- 
ecuted. 

Appellant  does  not  claim  to  have  entered 
the  premises  under  color  of  title,  but  main- 
tains that  his  entry  was  under  a  claim  of 
right  He  testified  that  he  believed,  at  the 
time  he  entered  the  land,  that  it  was  govern- 
ment land  and  subject  to  entry,  and  that  be 
located  thereupon  with  the  intention  of  tak- 
ing it  under  the  land  laws  of  the  United 
States  government  Several  witnesses  as  to 
the  acts  and  statements  of  the  plaintiff  dur- 
ing his  early  occupancy  of  the  land  strong- 
ly corroborate  him;  and  we  do  not  find  any 
evidence  tending  to  show  that  he  did  not  so 
believe  and  Intend  at  that  time.  Some  time 
after  appellant  located  upon  this  land,  he  as- 
certained that  the  same  was  owned  or  claim- 
ed by  Dr.  Smith.  It  is  impossible  to  tell  from 
the  evidence  how  long  this  was  after  his  en- 
try. It  was  evidently  within  a  year  or  two. 
Dr.  Smith  testifies  that  he  had  some  talk 
with  appellant  about  the  matter,  and  gave 
him  permission  to  stay  there  without  charg- 
ing him  any  rent  He  says,  however,  that 
to  the  best  of  his  recollection  the  appellant 
occasionally  brought  eggs  to  the  family, 
which  be  took  to  be  payment  on  the  rent 
Appellant  denies  positively  that  he  ever 
agreed  to  pay  any  rent,  or  that  he  ever  did 
pay  any  rent,  or  that  he  was  a  tenant  of  Dr. 
Smith,  and  says  that  the  eggs  were  delivered 
to  Dr.  Smith  and  family  merely  as  a  neigh- 
borly courtesy,  and  especially  as  a  return  of 
courtesy  on  the  part  of  the  doctor's  family 
in  sending  him  berries,  fish,  etc.  Appellant 
was  at  this  time  living  In  a  building  left  up- 
on the  premises  by  persons  who  had  thereto- 
fore been  "logging  off"  the  timber.  The  lit- 
tle evidence  shown  by  the  record  as  to  pay- 
ing rent  is  Indefinite,  and  does  not  Indicate 
whether  it  was  for  the  premises  or  for  the 
use  of  the  building;  it  appearing  that  there 
were  several  buildings  or  shacks  upon  the 
land,  and  that  considerable  bartering,  buying, 
selling,  and  leasing  of  these  took  place  be- 
tween Smith,  plaintiff,  and  various  other 


persons  without  much  or  any  reference  to  the 
ownership  of  the  land  upon  which  the  build- 
ings stood.  Whatever  may  have  been  the 
fact  as  to  the  rent  or  as  to  appellant's  pos- 
session being  permissive  on  the  part  of  Dr. 
Smith,  it  is  evident  that  appellant's  occu- 
pancy of  the  land  soon  after  became  hostile 
to  the  claim  of  Dr.  Smith,  and  adverse  and 
exclusive  as  to  him  and  everybody;  that  ap- 
pellant proceeded  openly  and  notoriously  to 
exercise  exclusive  dominion  over  the  premises 
occupied,  and  so  continued  to  do  for  over  ten 
years.  He  cultivated  patches  of  garden,  built 
some  fences,  engaged  in  the  business  of  rais- 
ing chickens,  ducks,  fancy  dogs,  rabbits,  Bel- 
gian hares,  and  Australian  rats,  and  kept 
boats  for  hire.  He  made  his  living  there. 
He  and  numerous  neighbors  testified  that  he 
claimed  the  premises  as  his  own,  and  drove 
off  people  who  came  thereupon  to  hunt,  camp, 
pick  berries,  locate  buildings,  or  for  other 
purposes.  Some  of  the  old-time  neighbors 
testified  that  he  told  them  he  was  holding 
the  premises  adversely,  and  would  have  per- 
fect title  after  ten  years.  Numerous  wit- 
nesses testified  that  the  place  was  well  known 
throughout  the  community  as  "Dog  Johnson's 
place." 

While  an  entry  upon  the  land  of  another, 
under  the  supposition  and  belief  that  it  Is 
government  land  and  that  the  party  entering 
may  hold  the  same  as  such,  may  not  of  Itself 
constitute  an  entry  under  claim  of  right,  yet, 
where  such  an  entry  is  made  in  good  faith, 
and  the  entryman  upon  discovering  his  mis- 
take proceeds  to  openly  and  notoriously  hold 
the  same  adversely  and  in  hostility  to  the 
title  of  the  actual  owner  or  claimant  we 
think  this  constitutes  an  adverse  holding  and 
disseisin  under  a  claim  of  right  as  understood 
in  this  state.  Moore  v.  Brownfleld,  7  Wash. 
23,  34  Pac.  190;  Flint  v.  Long,  12  Wash.  342, 
41  Pac.  49;  Bowers  v.  Ledgerwood,  25  Wash. 
14,  64  Pac.  930;  Hesser  v.  Siepmann,  35 
Wash.  14,  76  Pac.  295;  Mather  v.  Walsh,  107 
Mo.  121,  17  S.  W.  755;  Francoeur  v.  New- 
house  (C.  C.)  43  Fed.  236;  1  Cyc.  102&  The 
evidence  shows  by  a  clear  preponderance  that 
appellant  held  actual,  uninterrupted,  and  no- 
torious possession  of  a  portion  of  these  prem- 
ises adversely  to  everybody  for  a  period  of 
10  years,  after  he  learned  of  Dr.  Smith's 
claim,  and  after  he  had  decided  to  hold  ad- 
versely thereto,  and  prior  to  the  date  of  the 
quitclaim  deed  to  Czerney.  It  is  urged  that 
he  paid  no  taxes.  The  nonpayment  of  taxes, 
while  evidence  against  the  holding  being  ad- 
verse, is  nevertheless  Insufficient  in  Itself  to 
prove  that  the  holding  was  not  adverse,  when 
such  adverse  holding  is  clearly  shown  by 
other  competent  evidence.  Appellant  would 
not  be  expected  to  pay  taxes  as  long  as  he 
thought  It  was  government  land.  That  he 
did  not  pay  taxes  afterwards  is  merely  evi- 
dence as  to  intention,  which  Is  readily  over- 
come by  the  other  positive  evidence  In  the 
case.  It  is  not  necessary  that  the  claim  of 
right  shall  continue  through  the  statutory 
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period;  the  entry  being  under  such  claim  and 
the  possession  being  afterwards  maintained 
openly  and  notoriously  in  hostility  to  the  ti- 
tle of  the  opposing  claimants  or  real  owners. 
After  the  occupant  has  learned  of  such  own- 
er's claim  or  title,  the  possession  is  adverse 
and  becomes  a  bar  to  a  recovery  by  the  own- 
er at  the  expiration  of  the  10-year  period. 
We  think,  under  the  evidence  and  facts  ap- 
pearing in  this  record,  that  appellant  con- 
clusively shows  10  years'  open  and  notorious 
adverse  possession  of  these  premises  prior  to 
the  date  of  the  Czerney  deed  and  Conner 
lease. 

It  next  becomes  necessary  to  ascertain  the 
amount  of  the  respondents'  land  to  which 
appellant  thus  established  adverse  posses- 
sion, or  rather  to  ascertain  whether  or  not 
of  such  respondents'  lands  he  obtained  title 
to  any  other  than  those  covered  by  the  Con- 
ner lease  and  Czerney  quitclaim  deed.  We 
think  the  evidence  fails  to  show  that  he  did. 
In  this  action  he  Is  claiming  between  30  and 
40  acres  of  land,  but  we  do  not  think  that 
the  evidence  establishes  an  adverse  claim  to 
and  holding  of  all  this  or  any  portion  of  re- 
spondents' lands  other  than  those  covered  by 
the  Conner  lease  and  Czerney  deed.  Of 
course,  it  is  not  necessary  for  a  person  claim- 
ing a  certain  tract  of  land  adversely  to  prove 
that  he  has  actually  occupied,  used,  Improv- 
ed, or  Inclosed  all  of  said  tract  But  it  must 
appear  that  he  openly  and  notoriously  claim- 
ed the  entire  tract  and  that  his  possession, 
use,  or  improvement  of  a  portion  thereof  was 
intended  to  hold,  not  merely  that  particular 
portion,  but  the  whole  of  the  entire  tract. 
We  do  not  think  that  the  evidence  in  this 
case  shows  such  occupancy,  claim,  use,  or  im- 
provement as  manifested  an  intention  to  hold 
any  portion  of  the  land  now  claimed  other 
than  that  covered  by  said  lease  and  quitclaim 
deed,  which  we  will  now  consider. 

The  trial  court  apparently  entertained  the 
view  that  the  validity  of  the  deed  to  Czerney 
could  not  be  questioned  in  this  action,  for  the 
reason  that  Czerney  was  not  made  a  party 
to  this  action.  Attorneys  for  appellant  seem 
not  to  have  seriously  questioned  this  view. 
After  appellant  had  put  in  all  of  his  evidence 
and  rested  his  case,  and  after  respondents 
had  introduced  a  portion  of  their  evidence, 
the  attorneys  for  appellant  asked  to  file  a 
complaint  in  intervention  on  the  part  of  the 
said  Czerney,  under  which  it  would  have  been 
possible  to  go  into  all  questions  affecting  the 
validity  of  said  quitclaim  deeds.  The  trial 
court  denied  this  application  upon  the  ground 
that  It  came  too  late.  The  writer  of  this 
opinion  thinks  it  might  have  been  well  to 
have  granted  this  application;  but  the  ma- 
jority of  the  court  feel  that  the  trial  court 
acted  well  within  its  discretion,  and  commit- 
ted no  error.  We  are  therefore  confined  to 
the  evidence  now  before  us.  Upon  the  evi- 
dence touching  the  question  of  fraud,  mis- 
representation, and  incompetency  of  appel- 
lant to  make  such  lease  and  deed,  the  trial 


court  found  against  appellant  There  was 
much  conflict  in  this  evidence.  Remember- 
ing that  written  instruments  should  be  set 
aside  for  fraud  or  mistake  only  where  the 
evidence  is  clear  and  convincing,  and  bearing 
in  mind  that  the  trial  judge  had  the  advan- 
tage of  seeing  and  hearing  the  witnesses  up- 
on the  stand,  we  are  not  justified  from  this 
record  in  setting  aside  his  conclusion. 
The  judgment  is  therefore  affirmed. 

HADLBY,  C.  J.,  and  RUDKIN  and  DUN- 
BAR, JJ.,  concur.  MOUNT  and  CROW,  JJ„ 
concur  in  the  result 


In  re  McKEEVER'S  ESTATE. 
(Supreme  Court  of  Washington.   Feb.  11,  1908  ) 

1.  Homksteao  —  Setting  Apabt  Homestead 
— Obder— Review. 

An  order  setting  apart  premises  as  a  home- 
stead for  the  widow  and  children  is  in  the  na- 
ture of  a  final  judgment,  that  can  only  be  sot 
aside  on  motion  for  new  trial  within  the  tim«* 
limited,  or  by  motion  or  petition  under  Bal- 
linger's  Ann.  Codes  &  St  §  4933,  authorizing 
the  court  to  relieve  a  party  from  an  order  taken 
against  him  through  nis  mistake,  inadvertence, 
or  excusable  neglect,  or  section  5153,  empower- 
ing the  court  to  vacate  or  modify  an  order  for 
the  reasons  therein  specified. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  25,  Homestead,  §  304.] 

2.  Sake. 

It  is  not  a  ground  for  vacating  an  order 
setting  apart  premises  as  a  homestead  for  the 
widow  and  children  that  the  premises,  being  the 
community  property  of  the  widow  and  decedent, 
and  their  homestead,  and  selected  as  such  by  the 
widow,  vested  on  decedent's  death  in  the  widow 
to  the  exclusion  of  the  children,  and  for  entry 
of  an  order  to  that  effect  within  Ballineer's 
Ann.  Codes  &  St.  $  4953,  authorizing  the  court 
to  relieve  a  party  from  an  order  taken  against 
him  through  mistake,  inadvertence,  or  excus- 
able neglect,  or  within  section  5153,  empower- 
ing the  court  to  vacate  or  modify  an  order  for 
casualty  or  misfortune  and  other  reasons  there- 
in specified. 

Appeal  from  Superior  Court  San  Juan 
County;   Geo.  A.  Joiner,  Judge. 

Petition  by  Faith  Helen  McMillin,  former- 
ly Faith  Helen  McKeever,  administratrix  of 
William  McKeever,  deceased,  to  vacate  a 
former  order  setting  aside  the  homestead 
for  the  use  of  the  widow  and  minor  children 
of  William  McKeever,  deceased,  and  to  en- 
ter an  order  setting  aside  the  homestead  for 
her  sole  use  and  benefit  to  the  exclusion  of 
the  children.  From  an  order  denying  her 
petition,  she  appeals.  Affirmed. 

Douglas,  Lane  &  Douglas,  for  appellant 
W.  R.  Garrett  for  respondents. 

RUDKIN,  J.  William  McKeever,  a  resi- 
dent of  San  Juan  county,  in  this  state,  died 
Intestate  on  the  10th  day  of  January,  1906. 
On  the  8th  day  of  March,  1906,  his  widow. 
Faith  Helen  McKeever,  was  appointed  ad- 
ministratrix of  his  estate.  On  the  5th  day 
of  February.  1907,  an  order  was  entered  In 
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the  estate  matter,  on  application  of  the  ad- 
ministratrix, setting  apart  the  property  now 
In  controversy  as  a  homestead  for  the  use 
of  the  -widow  and  two  minor  children  of  the 
deceased.  On  the  3d  day  of  July,  1907,  the 
widow,  having  remarried  In  the  meantime, 
petitioned  the  court  to  vacate  the  former  or- 
der setting  aside  the  homestead  for  the  use  of 
the  widow  and  minor  children,  and  to  enter  an 
order  setting  the  same  aside  for  her  sole  use 
and  benefit,  to  the  exclusion  of  the  children. 
The  only  reason  assigned  for  vacating  the 
flrst  order  Is  contained  In  the  following 
paragraph  of  the  petition:  "That  your  peti- 
tioner is  advised  and  now  believes  that  the 
above-described  property,  being  the  communi- 
ty property  of  the  petitioner  and  said  Wil- 
liam McKeever,  deceased,  and  being  the 
homestead  of  the  petitioner  and  said  William 
McKeever,  and  having  been  duly  selected  as 
a  homestead  by  the  petitioner  by  declaration 
filed  and  recorded  as  aforesaid,  vested  upon 
the  death  of  said  William  McKeever  In  your 
petitioner  as  the  surviving  widow  of  said 
deceased,  free  and  clear  of  any  claim,  right, 
title,  or  Interest  of  the  said  minor  children, 
and  your  petitioner  Is  informed  and  believes 
that  It  is  her  legal  right  to  have  said  prem- 
ises set  apart  to  her  as  aforesaid."  From 
an  order  denying  the  prayer  of  this  petition, 
the  present  appeal  is  prosecuted. 

The  order  setting  aside  the  homestead  In 
the  first  Instance  was  In  the  nature  of  a 
final  judgment  that  could  only  be  set  aside 
on  motion  for  new  trial  within  the  time 
limited  by  law,  or  by  motion  or  petition  based 
on  some  statutory  ground.  The  statutory 
grounds  for  such  a  proceeding  are  specified 
In  sections  4953,  5133,  Ballinger's  Ann.  Codes 
&  St.  It  Is  manifest  that  the  petition  under 
consideration  does  not  fall  within  any  of  the 
provisions  of  these  sections,  and  the  judg- 
ment of  the  court  below  Is  accordingly  af- 
firmed. 

HADLET,  C.  J.,  and  FULLERTON, 
CROW.  MOUNT,  ROOT,  and  DUNBaR,  JJ., 
concur. 


MERRILL  v.  O'BRYAN. 
(Supreme  Court  of  Washington.   Feb.  10,  1908.) 

1.  PABTNEBSHIP— SCOPE  OF  BUSINESS. 

It  is  within  the  scope  of  a  partnership 
operating  freight  steamers  on  a  river  to  purchase 
lumber  for  the  construction  of  warehouses  at 
terminal  and  intermediate  points  for  the  housing 
of  freight,  or  for  use  in  the  construction  of 
barges,  or  in  repairing  the  steamers. 

2.  Same. 

One  dealing  with  a  partner  without  notice 
may  hold  the  copartners,  where  the  transaction 
is  such  as  may  be  reasonably  concluded  is  em- 
braced within  the  partnership  business  as  in- 
cident or  appropriate  thereto. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Partnership,  §  193.] 

3.  Appeal— Questions  of  Fact— Conclusive- 
ness. 

Whether  an  act  of  a  partner  is  within  the 
scope  of  his  authority  is  a  question  of  fact  for 


the  trial  court,  whose  finding  the  court  on  ap- 
peal will  not  disturb  when  there  is  evidence  to 
support  it. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  ||  3979-3982.] 

4.  Pabtnebsiiip  —  Scope  of  Business  — Au- 
tiiobity  of  pabtnebs. 

A  partnership  operated  freight  steamers 
on  a  river.  A  partner,  while  at  one  terminal 
point  looking  after  the  firm  business,  purchased 
lumber  from  a  third  person  which  was  used  in 
the  construction  of  a  warehouse  there.  Held. 
that  the  partner  had  actual  and  apparent  au- 
thority to  bind  his  partners,  authorizing  the 
third  person  to  sue  the  partners  for  the  lumber. 

5.  Principal  and  Agent  —  Autdobity  ok 
Agent  —  Evidence  —  Declabations  of 
Agent. 

The  authority  of  an  agent  is  not  estab- 
lished by  proof  of  his  own  declarations. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40.  Principal  and  Agent,  §§  416-419.] 

6.  Evidence — Admissions  by  Pabtnebs. 

Where,  In  an  action  against  partners  for 
lumber  bought  by  one  of  them,  the  partnership 
and  the  general  nature  of  its  business  were  ad- 
mitted, the  declaration  of  the  partner  buying 
the  lumber,  to  the  effect  that  he  would  use  and 
did  use  it  for  a  specified  purpose,  was  the  mere 
admission  of  a  fact  concerning  partnership 
transactions,  and  was  admissible  against  all  the 
partners. 

[Ed.  Note.— For  case*  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §§  965-975.] 

7.  Continuance  —  Gbounds  —  Subpbibe  at 
Tbial. 

Where,  in  an  action  against  partners  oper- 
ating freight  steamers  on  a  river  for  lumber 
bought  by  one  of  them  for  a  freight  warehou.se 
at  one  of  the  terminal  points,  it  appeared  that 
a  copartner  made  an  affidavit  about  three  months 
before  the  trial  in  which  he  denied  that  the 
lumber  was  used  to  erect  a  warehouse  by  au- 
thority of  the  partnership,  the  refusal  to  grant 
a  continuance  on  the  ground  of  surprise  by  rea- 
son of  plaintiff's  evidence  showing  the  necessity 
for  building  the  warehouse  was  proper. 

Appeal  from  Superior  Court,  King  County; 
John  B.  Yakey,  Judge. 

Action  by  John  Merrill  against  Thomas 
O'Bryan  and  others.  From  a  judgment  for 
plaintiff,  defendant  Thomas  O'Bryan  ap- 
peals. Affirmed. 

P.  D.  Hughes  and  Fenley  Bryan,  for  ap- 
pellant  Peters  &  Powell,  for  respondent. 

HADLEY,  C.  J.  This  is  an  action  to  re- 
cover the  contract  price  of  a  quantity  of  lum- 
ber and  a  small  amount  of  building  paper. 
The  amount  sought  to  be  recovered  Is  $5,890. 
The  action  was  brought  by  the  vendor  of  the 
lumber  against  Thomas  O'Bryan,  Edward 
M.  Sullivan,  and  L.  E.  J.  Davis,  copartners 
under  the  firm  name  of  Dawson  &  White 
Horse  Navigation  Company.  The  defendant 
O'Bryan  is  the  only  member  of  the  partner- 
ship who  was  served  with  summons,  or  who 
appeared  in  the  action.  The  contract  of 
sale  was  made  with  the  defendant  Sullivan 
at  St.  Michaels,  Alaska,  in  September,  1901, 
and  the  lumber  was  delivered  Into  his  charge 
at  that  time  and  place.  He  delivered  to  the 
plaintiff  a  draft  on  the  Canadian  Bank  of 
Commerce  for  the  payment  of  $5,890,  upon 
condition  expressed  in  the  draft  that  the  lum- 
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ber  and  paper,  an  invoice  of  which  was  at- 
tached to  the  draft,  should  arrive  at  Daw- 
son, Yukon  territory,  on  or  before  November 
1,  1901.  The  draft  was  signed:  "Dawson 
&  White  Horse  Nav.  Co.,  per  E.  M.  Sullivan, 
Manager."  It  was  presented  to  said  bank 
about  July  1,  1902,  and  payment  was  re- 
fused. Meantime  the  lumber  did  not  arrive 
at  Dawson  before  November  1,  1901,  or  at  all, 
for  the  reason  that  Sullivan  used  It  in  the 
construction  of  a  warehouse  at  St.  Michaels. 
The  defendant  partners  were  the  owners  of 
steamers  plying  the  Yukon  river,  and  were 
at  that  time  eugaged  In  the  transportation 
of  freight  up  and  down  said  river  between 
Dawson  and  St.  Michaels.  The  defendant 
O'Bryan,  who  appeared  and  defended,  ad- 
mits that  Sullivan  was  a  member  of  the  part- 
nership at  the  time  he  bought  the  lumber, 
but  claims  that  as  such  partner  he  had  no  au- 
thority to  purchase  the  lumber  in  behalf  of 
the  partnership,  for  the  reason  that  the 
partnership  was  a  nontrading  one,  and  exist- 
ed for  the  purpose  of  carrying  on  a  transpor- 
tation business  only.  The  court  tried  the 
cause  without  a  Jury  and  rendered  a  Judg- 
ment in  favor  of  the  plaintiff  for  the  full 
amount  with  interest  against  the  partnership, 
enforclble  against  the  Joint  property  of  the 
partners,  and  against  the  separate  or  any  prop- 
erty of  the  defendant  O'Bryan.  Defendant 
O'Bryan  has  appealed. 

The  court  found  that  the  sale  was  made  to 
the  partnership  through  the  defendant  Sulli- 
van, a  member  of  the  firm;  that  it  was 
agreed  that,  in  the  event  the  lumber  was  not 
transferred  to  Dawson  on  or  before  Novem- 
ber 1,  1901.  then  payment  for  it  should  be 
made  on  July  1,  1902 ;  that  it  was  not  trans- 
ferred to  Dawson  for  the  reason  before 
stated,  and  that  the  warehouse  erected  at 
St.  Michaels  by  the  use  of  the  material  was 
for  the  partnership,  and  to  enable  defendants 
to  house  and  store  such  freight  as  might 
come  into  their  possession  at  St.  Michaels 
consigned  to  points  up  the  Yukon  river,  and 
which  should  come  into  their  possession  aft- 
er the  closing  of  navigation  by  the  ice.  We 
think  the  findings  are  Justified  by  the  evi- 
dence. It  is  contended  that  the  authority  of 
Sullivan  to  bind  the  firm  was  not  shown,  in 
that  It  appeared  tbat  the  partnership  existed 
for  a  transportation  business  only,  and  that 
he  was  therefore  not  authorized  to  purchase 
lumber  or  other  material  for  trading  pur- 
poses. There  was,  however,  no  evidence  to 
the  effect  that  the  purchase  was  made  for 
trading  purposes,  and  it  was  certainly  within 
the  scope  of  the  partnership  business  to  pur- 
chase lumber  for  some  purposes.  The  part- 
nership operated  three  steamers  upon  the 
Yukon  river,  and  bandied  a  large  amount  of 
freight.  The  use  of  lumber  for  the  con- 
struction of  warehouses  at  terminal  points 
or  en  route,  for  the  housing  of  freight,  or  its 
use  in  the  construction  of  barges,  scows,  or 
small  boats,  or  in  repairing  the  steamers,  was 


certainly  within  the  scope  of  the  business  of 
such  a  partnership,  and  this  material  was, 
in  fact,  used  to  construct  a  warehouse  at  a 
terminal  point.  Sullivan  was  at  St  Michaels 
looking  after  the  business  of  the  partnership, 
and  considering  the  nature  and  scope  of  the 
business,  as  above  stated,  he  as  a  partner, 
was  a  principal  and  had  actual  authority  to 
purchase  the  lumber.  He  also  had  apparent 
authority  to  bind  his  partners.  So  far  as- 
third  persons  who  deal  with  a  partner  with- 
out notice  are  concerned,  the  copartners  are- 
bound  if  the  transaction  be  such  as  the  pub- 
lic may  reasonably  conclude  Is  directly  and 
necessarily  embraced  within  the  partnership- 
business  as  being  Incident  or  appropriate  to 
such  business  according  to  the  course  and 
usage  of  conducting  it.  Heirn  v.  McCaug- 
han,  32  Miss.  17,  00  Am.  Dec.  588:  Pahlman 
v.  Taylor,  75  111.  029;  Todd  v.  Jackson.  75 
Ind.  272;  Seaman  v.  Ascherman,  57  Wis.  547, 
15  N.  W.  788;  22  Am.  &  Eng.  Enc.  of  Law 
(2d  Ed.)  141,  142.  In  the  case  of  Alley  v. 
Bowen-Merrlll  Company,  70  Ark.  4,  88  S.  W. 
838,  113  Am.  St.  Rep.  73,  it  was  held  that  a 
partner  In  a  nontrading  partnership  may 
effectually  bind  bis  partners  by  an  act  ap- 
parently within  the  scope  of  the  partnership. 
Whether  the  act  of  a  partner  Is  within  the 
scope  of  his  authority  is  a  question  of  fact, 
to  be  determined  by  the  court  or  Jury  try- 
ing the  facts.  Dowling  v.  Exchange  Bank  of 
Boston,  145  U.  S.  512,  12  Sup.  Ct.  928,  30 
L.  Ed.  795.  The  fact  in  this  regard  having 
been  determined  by  the  trial  court  against 
the  partnership,  and  the  evidence  in  the 
record  being  as  we  believe  sufficient  to  sus- 
tain the  finding,  we  shall  not  disturb  it. 

It  is  Insisted  that  the  court  erred  in  ad- 
mitting In  evidence  the  declaration  of  Sulli- 
van to  the  effect  that  he  would  use.  and  did 
use,  the  lumber  to  build  the  warehouse.  It 
is  true  the  authority  of  an  agent  is  not  es- 
tablished by  proof  of  bis  own  declarations, 
but  in  this  case  the  fact  of  the  partnership 
and  the  general  nature  of  Its  business  were 
admitted,  and  the  declarations  of  the  partner 
that  he  did  a  specific  act,  which  act  was 
clearly  within  the  actual  or  apparent  scope 
of  the  partnership  business,  was  not  a  dec- 
laration as  to  his  authority  as  an  agent,  but 
was  the  mere  statement  or  admission  of  a 
fact  concerning  partnership  transactions. 
As  such  the  testimony  was  admissible  against 
all  the  partners.  22  Am.  &  Eng.  Enc.  of 
Law  (2d  Ed.)  140;  (irlswold  v.  Haven.  25  N. 
Y.  595,  82  Am.  Dec.  380;  Coleman  v.  Pearce, 
26  Minn.  123,  1  N.  W.  846. 

Some  contention  Is  made  that  appellant 
was  surprised  by  respondent's  evidence  tend- 
ing to  show  the  necessity  for  building  the 
warehouse,  and  that  the  court  erred  in  not 
granting  the  continuance  at  the  trial  for  that 
reason.  We  think  the  point  is  not  well  tak- 
en. The  trial  was  had  in  June,  1906,  and  ap- 
pellant Introduced  in  evidence  the  affidavit 
of  Davis,  one  of  the  partners,  which  was,  by 
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consent,  used  as  a  deposition.  The  affidavit 
was  subscribed  In  March,  nearly  three 
months  before  the  trial,  and  It  denied  that 
the  lumber  was  used  to  erect  a  warehouse  by 
authority  of  the  partnership.  It  Is  therefore 
manifest  that  appellant  anticipated  that  the 
question  of  the  necessity  for  the  warehouse 
would  arise  at  tbe  trial,  and  he  was  not  In 
position  to  claim  such  surprise  upon  that  sub- 
ject as  Justified  a  continuance. 
The  judgment  is  affirmed. 

FULLERTON,  RUDKIN,  CROW,  MOUNT, 
and  DUNBAR,  JJ.,  concur. 


NICHOLS  v.  DOAK,  Sheriff,  et  al.  (two  cases). 
{Supreme  Court  of  Washington.   Feb.  13,  1008.) 

1.  Evidence  —  Judgment  — Collateral  At- 
tack. 

In  an  action  to  restrain  a  sale  of  property 
under  execution,  evidence  was  inadmissible  to 
impeach  recitals  in  the  judgment  on  which  tbe 
executions  were  based  that  recovery  was  had 
because  of  fraud  by  the  judgment  defendant  in 
fraudulently  obtaining  and  retaining  goods. 

2.  Judgment — Jurisdiction  or  Defendant. 

Where,  in  an  action  to  recover  goods  fraud- 
ulently obtained,  the  complaint,  summons,  affi- 
davit, and  bond  for  return  of  the  property  were 
served  upon  defendant,  who  thereafter  appeared 
by  attorneys  who  filed  motions  to  make  tbe  com- 
plaint more  definite  and  certain,  and  to  strike 
certain  interrogatories  which  had  been  filed,  and 
thereafter  admitted  service  of  notes  of  issue  of 
such  motions,  and  also  admitted  service  of  mo- 
tion for  default  on  account  of  failure  of  defend- 
ant to  further  appear  and  plead,  the  court  in 
which  the  action  was  brought  had  jurisdiction 
of  the  person  of  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  9  24;  vol.  3,  Appearance.  §§ 
70-90.1 

3.  Same  —  Form — Alternative  Provisions— 
Collateral  Proceedings —  Giving  Judg- 
ment Full  Credit. 

In  an  action  to  recover  goods  fraudulently 
obtained,  a  judgment  which  recited  that  it  ap- 
peared from  proof  adduced  to  the  satisfaction 
of  the  court  that  defendant  was  guilty  of  false 
and  fraudulent  representations  in  the  procure- 
ment of  the  goods  described,  and  that  the  title 
never  passed  to  him  as  afcainst  the  plaintiffs  in 
the  action,  and  which  ordered  that  plaintiff  re- 
cover specified  amounts  of  damages  on  account 
of  fraud  and  failure  to  return  the  property,  was 
sufficient  in  form  to  sustain  the  judgment  against 
attack  by  injunction  against  its  enforcement, 
though  not  in  the  best  form  with  respect  to  the 
alternative  requirement  of  return  of  the  prop- 
erty or  recovery  of  damages,  since  in  the  injunc- 
tion suit  the  judgment  in  the  former  action  was 
entitled  to  full  credit,  and  it  would  be  presumed 
that  the  court  must  have  found  the  return  of 
the  property  impossible  or  impracticable,  and 
therefore  entered  its  judgment  for  damages. 

4.  Bankruptcy  —  Discharge  —  Debts  Dis- 
charged—Effect of  Fraud. 

A  judgment  in  an  action  to  recover  goods 
fraudulently  obtained  is  within  the  exception  of 
section  17  of  the  bankruptcy  act  of  July  1,  1808 
(30  Stat.  550,  c.  541  \U.  S.  Comp.  St  1001,  p. 
3428]),  providing  that  a  discharge  in  bank- 
ruptcy snail  release  a  bankrupt  from  all  of  his 
provable  debts,  except  such  as  are  judgments  in 
actions  for  fraud  or  obtaining  property  by  false 
pretenses  or  false  representations. 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty ;  Henry  L.  Kennan,  Judge. 


Actions  by  Ben  O.  Nichols  against  Howard 
B.  Doak,  as  sheriff  of  Spokane  county,  and 
others.  From  Judgments  for  defendants, 
plaintiff  appeals.  Affirmed. 

James  Dawson  and  R.  E.  Porterueld,  for 
appellant.  Samuel  R.  Stern,  for  respond- 
ents. 

HADLEY,  O.  J.  This  is  an  action  to  en- 
join tbe  sheriff  of  Spokane  county  from  sell- 
ing certain  real  estate  under  execution.  In 
two  previous  causes  in  the  superior  court  of 
Spokane  county,  in  each  of  which  the  plain- 
tiff in  this  action  was  the  defendant,  judg- 
ments were  rendered  against  bun  as  such 
defendant  Thereafter  he  was  adjudged  a 
bankrupt,  and  was  discharged  as  such.  Fol- 
lowing the  date  of  bis  said  discharge  he  in- 
herited from  his  mother  the  real  estate  above 
mentioned.  The  judgments  have  never  been 
paid.  The  holders  of  them  in  no  way  par- 
ticipated in  the  bankruptcy  proceedings,  and, 
unless  the  discharge  in  bankruptcy  had  the 
legal  effect  to  satisfy  the  judgments,  they  are 
upon  their  face  liens  upon  the  real  estate. 
Proceeding  upon  the  theory  that  the  judg- 
ments are  Hens,  the  holders  of  them  caused 
executions  to  issue,  and  directed  the  sheriff 
to  levy  upon  said  land  and  sell  it  to  satisfy 
th*  judgments.  This  the  sheriff  was  about 
to  do  when  the  judgment  debtor  brought 
actions  to  enjoin  the  sale  and  incidentally 
to  have  the  judgments  canceled.  The  two 
actions  were  beard  together,  with  the  same 
testimony  applying  to  each,  and  the  court 
denied  the  relief  asked  In  each  case.  Judg- 
ment was  entered  dismissing  the  actions,  and 
tbe  plaintiff  has  appealed  from  both  judg- 
ments. 

The  two  cases  will  be  treated  on  appeal  as 
a  consolidated  cause,  as  they  were  treated 
by  the  trial  court.  Appellant  contends  that 
his  discbarge  In  bankruptcy  had  the  effect 
to  satisfy  the  judgments,  and  that  they  do 
not  now  constitute  enforceable  Hens.  Respond- 
ents, upon  tbe  other  hand,  maintain  that  the 
judgments  were  taken  against  appellant  be- 
cause of  bis  fraud  in  obtaining  certain  prop- 
erty, and  that  by  the  terms  of  section  17  of 
the  bankruptcy  act  of  July  1, 1898  (30  Stat.  550, 
c.  541  [U.  S.  Comp.  St  1901,  p.  3428]),  ap- 
pellant's discharge  In  bankruptcy  did  not 
release  him  from  judgments  or  liabilities  of 
that  character.  Appellant  assigns  as  error 
the  refusal  of  the  court  to  permit  him,  at 
the  trial  of  this  cause,  to  Introduce  testimony 
to  show  that  he  did  not  fraudulently  obtain 
and  retain  the  goods  for  which  Bald  former 
suits  were  brought  The  judgments  them- 
selves were  in  evidence,  and  they  recited  that 
the  recovery  against  appellant  was  because 
of  fraud  In  obtaining  goods  and  the  failure 
to  return  tbem,  as  alleged  in  the  complaint 
We  think  these  recitals  were  conclusive 
against  appellant.  The  judgments  had  stood 
for  years  un  at  tacked  by  appeal  or  otherwise. 
To  have  admitted  the  testimony  offered  would 
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have  allowed  the  contradiction  of  the  terms 
of  the  judgments,  and  would  have  permitted 
In  this  action  a  trial  of  the  former  actions 
upon  their  merits.  Such  would  have  amount- 
ed to  a  collateral  attack  on  the  judgments. 
The  relief  sought  was  the  restraint  of  ex- 
ecution sales,  and,  In  order  to  effect  that 
end,  It  was  sought  by  the  testimony  to  im- 
peach the  judgments  which  supported  the 
executions  In  a  particular  wherein  they  were 
fair  upon  their  face.  It  was  not  error  to 
reject  the  testimony. 

It  is  further  contended,  however,  that  the 
judgments  were  void  for  lack  of  jurisdic- 
tion; It  being  urged  that  there  was  no  serv- 
ice of  process  upon  appellant,  and  no  au- 
thorized appearance  in  his  behalf.  The  court 
found  in  this  action  that  service  was  made 
upon  this  appellant  as  a  defendant  In  the 
former  actions ;  that  the  complaint  and  sum- 
mons and  the  affidavit  and  bond  for  the 
return  of  the  property  were  served  upon 
him ;  and  that  he  thereafter  duly  appeared  in 
the  actions  by  Henley,  Kellam  &  Llndsley,  his 
attorneys;  that  said  firm  of  attorneys,  in 
pursuance  of  being  retained  by  appellant  to 
defend  in  said  causes,  filed  motions  to  make 
the  complaints  more  definite  and  certain, 
which  motions  were  denied  by  the  court ;  that 
they  also  made  motions  to  strike  certain 
interrogatories  which  had  been  filed,  and 
thereafter  admitted  service  of  notes  of  issue 
of  said  motions;  that  motions  for  default 
on  account  of  failure  to  further  appear  and 
plead  In  the  actions  were  made,  and  service 
thereof  admitted  by  said  attorneys ;  that  said 
attorneys  appeared  no  further  in  the  actions 
because  of  a  direction  to  that  effect  given  to 
them  by  appellant.  We  think  the  above  find- 
ings are  all  justified  by  the  evidence.  Par- 
ticularly do  we  think  the  finding  with  ref- 
erence to  the  authoritative  appearance  of 
appellant  through  counsel  Is  abundantly  sup- 
ported by  the  testimony.  The  court,  there- 
fore, had  jurisdiction  of  the  person  of  ap- 
pellant in  the  actions,  and,  inasmuch  as  it 
had  undoubted  jurisdiction  of  the  subject- 
matter.  It  was  authorized  to  proceed,  and 
the  judgments  are  not  void. 

Objection  is  made  to  the  sufficiency  of  the 
form  of  the  judgments  entered  In  the  former 
actions.  The  judgments  definitely  recited 
that  it  appeared  from  proof  adduced  to  the 
satisfaction  of  the  court  that  the  defend- 
ant, this  appellant,  was  guilty  of  false  and 
fraudulent  representation  in  the  procurement 
of  the  goods  described,  and  that  the  title 
never  passed  to  him  as  against  the  plaintiffs 
in  this  action.  It  was  ordered  that  the 
plaintiff  should  recover  specified  amounts  of 
damages  on  account  of  the  fraud  and  the 
failure  to  return  the  property.  The  judg- 
ments are  not  in  the  best  form  with  respect 
to  the  alternative  feature  of  requiring  the 
return  of  the  property  or  the  recovery  of 
damages.  But  in  this  hearing  they  are  en- 
titled to  full  credit,  and  it  should  be  pre- 
sumed that  the  court  must  have  found  the 


return  of  the  property  Impossible  or  imprac- 
ticable and  therefore  entered  Its  judgments 
for  damages. 

It  follows  from  what  has  been  said  that 
the  judgments  are  liens  upon  appellant's  real 
estate,  unless  they  have  been  discharged  from 
the  bankruptcy  proceedings.  Section  17  of 
the  bankruptcy  act  of  July  1,  1898  (30  Stat 
550,  c.  541),  provides  among  other  things  as 
follows:  "A  discharge  in  bankruptcy  shall 
release  a  bankrupt  from  all  of  his  provable 
debts  except  such  as  *  *  *  are  judgments 
in  actions  for  frauds  or  obtaining  property 
by  false  pretenses  or  false  representations. 
*  *  *  "  30  Stat.  550  [U.  S.  Camp.  St.  1901. 
p.  3428].  It  is  manifest  that  these  judgments 
come  within  the  above  exception,  and  that 
they  were  not  affected  by  the  bankruptcy  pro- 
ceedings. They  were  In  full  force  when  ap- 
pellant acquired  the  land  in  question,  and 
they  became  liens  thereon. 

The  court  did  not  err  In  refusing  to  en- 
Join  the  execution  sales,  and  the  judgment  is 
affirmed. 

PULLERTON,  MOUNT,  CROW,  DUX  BAR, 
and  ROOT,  JJ.,  concur. 


STATE  ex  rel.  FUNKE  v.  BOARD  OF 
COM  RS  OF  PIERCE  COUNTY  et  al. 
(Supreme  Court  of  Washington.   Feb.  13,  10OS.) 

1.  Statutes— Title— Suffici  bncy. 

The  title  of  an  act  of  1907  (Laws  1907.  p. 
351,  c.  100),  "An  act  changing  the  title  of  county 
surveyor  to  county  engineer,  relating  to  the  elec- 
tion powers,  and  duties  of  such  officer  and  re- 
pealing," etc..  is  sufficiently  broad  to  comprehend 
the  subject-matter  of  section  5,  which  fixes  the 
officer's  salary. 

(Ed.  Note. — For  casrs  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  §§  189-191.] 

2.  Counties— County  Engineeb— Compensa- 
tion. 

Laws  1907,  p.  352,  c.  100,  changes  the  title 
of  the  county  surveyor  to  county  engineer ;  and. 
while  such  officers  had  theretofore  received  per 
diem  compensation,  section  5  provides  for  an 
annual  salary  in  certain  counties,  which  ma- 
terially increases  the  compensation,  bat  does  not 
expressly  state  that  it  shall  apply  to  existing 
officers.  Held,  that  incumbents  when  the  act 
was  passed  are  not  entitled  to  compensation 
thereunder,  though  the  act  increases  the  officers* 
duties,  the  new  duties  being  within  the  proper 
scope  of  the  office ;  it  being  assumed  the  Legis- 
lature intended  to  provide  the  new  compensation 
subject  to  Const,  art.  11,  §  8,  prohibiting  an 
increase  in  county  officers'  salaries  during  thpir 
terms,  and  article  2,  §  25,  prohibiting  an  in- 
crease in  any  public  officer's  compensation  during 
his  term. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty;  M.  L.  Clifford,  Judge. 

Maudamus  by  state  of  Washington,  on  the 
relation  of  Adolph  Funke,  against  the  board 
of  couuty  commissioners  of  Pierce  county 
and  others.  From  a  Judgment  denying  the 
writ,  plaintiff  appeals.  Affirmed. 

A.  R.  Warren  and  A.  II.  Denman,  for  ap- 
pellant. II.  G.  Rowland  and  Robert  M.  Da- 
vis, for  respondents. 
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HADLEY,  C.  J.  This  is  an  action  In  man- 
damus to  compel  the  payment  of  the  salary 
of  the  county  engineer  of  Pierce  county  in 
accordance  with  the  statute  as  found  in 
Sess.  Laws  1907,  p.  351,  c.  100.  The  officer 
was  elected  and  qualified,  and  was,  at  the 
time  said  statute  became  a  law,  discharging 
the  duties  of  his  office  for  the  term  for 
which  he  was  elected.  Prior  to  the  law  of 
1907  the  same  office  was  designated  as  that 
of  the  "county  surveyor,"  but  in  the  new 
statute  the  designation  was  changed  to  that 
of  "county  engineer."  The  compensation  pro- 
vided by  law  for  the  county  surveyor  prior 
to  the  law  of  1907  was  $5  per  day  for  the 
time  actually  and  necessarily  spent  in  the 
discharge  of  his  duties.  Balllnger'e  Ann. 
Codes  &  St.  §§  1563-1594,  Inclusive.  Under 
the  terms  of  section  5  of  the  act  of  1907  the 
salary  of  the  county  engineer  in  counties 
having  a  population  of  more  than  10,000  Is 
fixed  at  the  same  amount  as  that  of  the  coun- 
ty auditor  in  such  counties.  It  Is  conceded 
that,  under  that  statute,  the  county  engi- 
neer of  Pierce  county  would  be  entitled  to 
$2,400  per  annum,  which  is  substantially 
more  than  he  would  be  entitled  to  receive 
under  the  law  In  force  at  the  time  of  his 
election  and  qualification.  The  trial  court 
denied  the  writ  of  mandamus,  and  the  officer 
has  appealed. 

The  resi>nndent8  urge  that  section  5  of 
the  aforesaid  act  of  1907  Is  void  by  reason 
of  the  Insufficiency  of  the  title  of  the  act. 
The  section  deals  with  the  subject  of  the 
compensation,  or  salary  of  the  county  engi- 
neer. The  title  of  the  act  is  as  follows: 
"An  act  {-hanging  the  title  of  county  sur- 
veyor to  county  engineer,  relating  to  the  elec- 
tion, powers,  and  duties  of  such  officer  and  re- 
pealing sections  490  and  491  of  Bellinger's 
Annotated  Codes  and  Statutes  of  Washing- 
ton." While  It  Is  true  the  subject  of  salary 
or  compensation  is  not  specifically  men- 
tioned In  the  title,  yet  we  think  the  compre- 
hensive nature  of  the  title  is  sufficient  to 
include  that  subject.  One  reading  the  title 
as  relating  to  the  "election,  powers,  and  du- 
ties" of  the  county  engineer  would  reason- 
ably and  very  logically  expect  the  subject 
of  his  compensation  to  be  treated  In  an  act 
so  entitled.  That  subject  is  germane  to  the 
general  scope  of  the  title.  Respondents  cite 
upon  this  point  Anderson  v.  Whatcom  Coun- 
ty, 15  Wash.  47,  45  Pac.  665,  33  L.  R.  A.  137. 
The  title  of  the  act  there  in  question  was: 
"An  act  to  provide  for  the  economical  man- 
agement of  county  affairs."  The  act  pro 
vided  that  the  salary  allowed  to  a  Justice  of 
the  peace  should  not  exceed  the  amount  of 
legal  fees  collected  by  such  officer.  It  was 
held  that  such  provision  did  not  have  the 
effect  to  repeal  a  prior  act  fixing  salaries  of 
justices  of  the  peace  In  Incorporated  cities 
having  more  than  five  thousand  Inhabitants, 
for  the  reason  that  the  subject  was  not  em- 
braced In  the  title.  It  is  sufficient  to  say 
that  the  subject  there  was  go  far  remote  from 


that  suggested  by  the  title  that  the  ordinary 
reader  would  not  have  suspected  a  repeal  of 
the  statute  above  mentioned.  The  same  com- 
ment In  effect  also  applies  to  the  recent  de- 
cision of  State  v.  Merchant  (Wash.)  92  Pac. 
890,  also  cited  by  respondents.  We  think 
the  cases  cited  are  not  authorities  against 
the  sufficiency  of  the  title  now  before  us,  and 
we  decline  to  sustain  respondents'  contention 
that  section  5  of  the  act  in  question  Is  void. 

The  chief  questions  presented  by  the  ap- 
peal are:  (1)  Did  the  Legislature  intend 
the  act  of  1907  to  apply  to  salaries  of  county 
engineers  who  had  theretofore  been  elected 
and  qualified?  (2)  If  such  was  intended,  is 
the  act  void  with  respect  to  Its  salary  pro- 
visions so  far  as  officers  so  elected  and  quali- 
fied are  concerned?  The  act  In  most  par- 
ticulars was  undoubtedly  intended  to  have 
immediate  application  upon  its  becoming  a 
law;  but  It  contains  no  express  statement 
that  the  salary  provision  was  intended  to 
have  immediate  force,  and,  in  the  absence 
of  such,  it  should  not  be  held  that  it  was  so 
intended  If  to  do  so  would  array  the  legis- 
lative Intent  against  any  constitutional  pro- 
vision. Would  the  immediate  enforcement  of 
the  salary  provision  conflict  with  constitu- 
tional restrictions?  Section  8,  art.  11,  of 
the  state  Constitution,  is  as  follows:  "The 
Legislature  shall  fix  the  compensation  by 
salaries  of  all  county  officers,  and  of  con- 
stables in  cities  having  a  population  of  five 
thousand  and  upwards,  except  that  public 
administrators,  surveyors,  and  coroners  may 
or  may  not  be  salaried  officers.  The  salary 
of  any  county,  city,  town,  or  municipal  of- 
ficer shall  not  be  Increased  or  diminished 
after  his  election  or  during  his  term  of  office, 
nor  shall  the  term  of  any  such  officer  be  ex- 
tended beyond  the  period  for  which  he  is 
elected  or  appointed."  It  is  manifest  from 
the  section  quoted  that  the  salary  of  a  coun- 
ty officer  cannot  be  Increased  during  the 
term  of  office  for  which  he  Is  elected.  It  is 
also  manifest  from  the  exception  made  in 
the  section  that  the  county  surveyor  may  or 
may  not  be  a  salaried  officer.  It  is  for  the 
Legislature  to  say  whether  surveyors,  pub- 
lic administrators,  and  coroners  shall  be 
compensated  by  salary  or  otherwise.  It  Is 
well  known  that  such  officers  are  frequently 
compensated  by  fees  collected  by  themselves 
for  specific  acts  or  services.  Our  Legislature 
had,  however,  provided  before  the  law  of 
1907  that  the  compensation  of  the  county 
surveyor  should  be  $5  per  day  for  the  time 
actually  and  necessarily  spent  in  the  dis- 
charge of  his  duties,  and  payable  from  the 
public  moneys.  If  that  method  of  compen- 
sation is  by  salary,  then  It  Is  plain  from 
the  foregoing  section  that  It  cannot  be  in- 
creased during  the  term  for  which  the  ap- 
pellant was  elected.  Appellant  contends  that 
it  is  not  a  salary  for  the  reason  that  it  is 
payable  only  when  services  are  rendered; 
while  a  salary,  it  Is  contended,  Is  a  fixed 
compensation  payable  without  regard  to  the 
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amount  of  service  rendered.  Our  Legislature 
has,  in  fact,  designated  the  surveyor's  com- 
pensation as  a  salary.  Section  1564,  Bellin- 
ger's Ann.  Codes  &  St.  After  naming  the 
different  officers  of  the  county  of  whom  the 
surveyor  is  one,  the  section  says:  "The  of- 
ficers in  the  different  counties  in  the  state 
shall  each  receive  the  salary  hereinafter  set 
forth.  •  *  • "  The  sections  following 
then  state  the  salaries  of  the  officers  in  the 
several  classes  of  counties  in  each  of  which 
the  amount  for  the  county  surveyor  is  $5  per 
day;  and  section  1594  limits  the  amount  to 
officers  paid  a  per  diem  to  the  time  actually 
and  necessarily  spent  in  the  discharge  of 
their  duties.  We  deem  it  unnecessary  to 
pursue  a  discussion  as  to  whether  the  Legis- 
lature properly  designated  such  a  compensa- 
tion as  a  salary  or  not.  It  would  be  interest- 
ing to  note  the  views  of  different  courts  as 
to  what  is  technically  a  salary ;  but  authori- 
ties upon  that  subject  are  not  harmonious, 
and  they  are  not  material  to  the  determina- 
tion of  this  case,  as  will  hereafter  appear. 

Another  section  of  the  Constitution  must 
be  considered  In  this  connection.  Section  25, 
art.  2,  provides,  among  other  things,  as  fol- 
lows: "Nor  shall  the  compensation  of  any 
public  officer  be  Increased  or  diminished  dur- 
ing his  term  of  office."  The  above  provision 
is  so  comprehensive  that  interpretation  seems 
wholly  unnecessary.  The  proposition  Is  so 
simple  that  the  statement  of  It  carries  its 
own  argument.  This  provision  relates  strict- 
ly to  what  the  legislative  department  shall 
not  do ;  and  It  is  manifest  that  the  two  con- 
stitutional provisions  must  be  read  and  con- 
strued together.  If  the  term  "salary"  as 
used  In  the  one  as  a  more  restricted  mean- 
ing than  "compensation"  as  used  in  the  oth- 
er, then  the  more  comprehensive  term  which 
applies  to  "any  public  officer"  must  control 
here  when  we  are  considering  what  the  Leg- 
islature may  or  may  not  do.  The  term  "com- 
pensation," as  used,  seems  to  be  broad  enough 
to  Include  any  kind  of  remuneration  from 
the  public  treasury  for  a  public  officer,  wheth- 
er by  way  of  what  is  called  "salary"  or  oth- 
erwise. Appellant,  however,  contends  that 
this  court  has  already  held  that  the  constitu- 
tional prohibitions  do  not  apply  to  county 
officers  who  are  not  paid  fixed  sums  as  an- 
nual salaries,  and  he  cites  State  ex  rel. 
Thurston  County  v.  Grimes,  7  Wash.  445,  35 
Pac.  301.  In  that  case  the  court  was  con- 
sidering certain  justices'  and  constables'  fees. 
A  fee  bill  materially  reducing  the  fees  was 
passed  subsequent  to  the  election,  and  the 
constitutional  provision  was  invoked.  It  was 
held  that  the  provision  applies  only  to  such 
officers  as  receive  a  fixed  salary  out  of  the 
public  treasury,  and  that  it  does  not  apply 
to  officers  who  receive  specific  fees  for  specific 
services.  But  one  authority  was  cited  (Board 
of  Supervisors  v.  Hackett,  21  Wis.  620),  and 
the  reasoning  of  that  case  was  adopted  and 
followed  by  this  court.  From  an  examina- 
tion of  the  Wisconsin  opinion  it  is,  we  think, 


manifest  that  the  court  found  the  distinction 
to  be  between  that  large  class  of  officers  who 
are  paid  by  fees  for  specific  services  which 
they  usually  collect  themselves  and  those  of- 
ficers who  are  paid  from  the  public  treasury 
sums  specified  by  law.  It  Is  true  the  court 
used  the  term  "fixed  salary";  but  It  was 
evidently  the  Intention  to  draw  a  distinction 
merely  between  officers  paid  by  fees  and 
those  paid  from  the  public  treasury.  Such, 
in  any  event,  was  all  that  was  involved  and 
decided  In  State  ex  rel.  v.  Grimes,  supra. 
The  county  surveyor  is  not  an  officer  paid 
by  fees  for  specific  services  without  regard 
to  time.  Under  such  a  system,  he  might  pos- 
sibly realize  $20  for  services  rendered  on  a 
given  day,  and  on  other  days  it  might  be 
more  or  less  than  that  sum.  As  It  Is,  his 
compensation  is  a  fixed  sum  with  reference 
to  a  specified  time,  is  not  variable  during  the 
time  that  official  duties  require  his  services, 
and  it  is  paid  from  the  public  treasury  as 
that  of  other  officers.  To  hold  that  such  an 
officer  and  sueh  compensation  do  not  come 
within  the  constitutional  prohibition  would, 
we  believe,  do  violence  to  the  clear  intent 
of  the  constitution  makers. 

Appellant  further  argues  that  he  is  entitled 
to  the  salary  fixed  by  the  new  statute  be- 
cause by  that  law  the  duties  of  his  office  have 
been  much  Increased,  and  beyond  what  he 
contends  really  comes  within  the  reasonable 
scope  of  the  office  of  county  surveyor.  We 
think  the  new  duties  are  all  reasonably  with- 
in the  scope  of  an  office  of  that  character. 
It  Is  true  the  office  Is  made  one  of  record,  and 
in  counties  of  10,000  or  more  population  the 
officer  must  keep  his  office  open  at  all  times, 
as  other  county  offices  of  record  are  kept 
open.  The  Legislature  has,  however,  declar- 
ed that  these  new  duties  belong  to  the  office 
itself,  and  they  are  in  every  way  properly 
incidental  to  the  functions  of  such  an  office. 
Appellant  cites  the  case  of  State  ex  rel.  Seat- 
tle v.  Carson,  6  Wash.  250,  33  Pac.  428,  as 
authority  for  holding  that  for  increased  du- 
ties an  additional  salary  may  be  provided,  to 
be  paid  even  to  an  incumbent  of  an  office 
theretofore  elected  and  qualified.  The  stat- 
ute under  consideration  In  that  case  made 
the  Individual  who  should  occupy  the  office 
of  county  treasurer  the  collector  of  city  tax- 
es, and  a  salary  of  $500  was  provided  for 
that  service.  It  was  held  that  the  duties  for 
which  the  salary  was  provided  did  not  belong 
to  the  county  treasurer  as  such,  but  that 
they  were  Imposed  upon  him  in  the  way  of 
collecting  city  taxes,  and  were  entirely  out- 
side of  his  duties  as  county  treasurer  for 
which  his  previous  salary  was  fixed.  For 
the  above  reason  only  was  it  decided  in  that 
case  that  the  constitutional  prohibition  did 
not  apply.  Again,  in  Spokane  County  v.  Al- 
len, 9  Wash.  229,  37  Pac.  428,  43  Am.  St.  Rep. 
830,  the  court  emphasised  the  above  view, 
and  refused  to  apply  the  rule  of  the  former 
case  to  county  attorneys  whose  duties  had 
been  much  increased,  but  by  new  duties 
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within  the  scope  of  the  office  of  county  at- 
torney Itself.  In  the  recent  decisions  of  State 
«x  rel.  Davis  v.  Clausen  (Wash.)  91  Pac.  1080, 
and  State  ex  rel.  Ross  v.  Clausen  (Wash.) 
02  Pac.  453,  statutes  materially  increasing 
the  duties  of  the  offices  were  involved,  but 
It  was  held  that  the  constitutional  prohibi- 
tion was  not  removed  as  against  office  in- 
cumbents during  the  term  for  which  they 
were  theretofore  elected.  The  Increase  of 
compensation  by  those  statutes  and  also  by 
the  one  now  before  us  was  no  doubt  in  each 
instance  a  meritorious  thing  for  the  Legisla- 
ture to  do,  having  reference  to  future  office 
incumbents.  But  the  constitutional  provi- 
sion as  to  present  Incumbents  must  not  be  so 
construed  In  the  Interest  of  seeming  expedi- 
ency or  even  apparent  necessity,  as  shall 
practically  amount  to  an  evasion  of  the  or- 
ganic law.  That  the  constitutional  provision 
exists  is  not  only  true,  but  It  is  also  true 
that  it  is  so  clear  and  is  founded  upon  such 
practical  wisdom  as  calls  for  no  elastic  ef- 
fort to  construe  it.  In  State  ex  rel.  Davis 
v.  Clausen,  supra,  we  said :  "This  wise  pro- 
vision was  no  doubt  intended  to  prevent  per- 
nicious activity  on  the  part  of  the  office  hold- 
ers of  the  state  being  brought  to  bear  upon 
the  members  of  the  Legislature — a  wise  pro- 
vision which  must  not  be  construed  out  of 
existence  or  evaded  by  legislative  enactment." 

For  the  foregoing  reasons,  we  hold  that 
appellant  is  not  entitled  to  receive  compensa- 
tion in  accordance  with  the  new  law;  and, 
furthermore,  that  it  was  the  Intention  of  the 
Legislature  to  provide  the  new  compensation 
subject  to  the  constitutional  restriction,  and 
for  officers  thereafter  elected  only. 

The  superior  court  did  not  err  In  denying 
the  writ ;  and  the  judgment  is  affirmed. 

RUDKIN,  CROW,  MOUNT,  DUNBAR,  and 
FULLERTON,  JJ.,  concur. 


WELCH  et  al.  v.  BEACON  PLACE  CO. 

(Supreme  Court  of  Washington.   Feb.  13,  1908.) 

1.  Taxation— Delinquent  Taxes— Proceed- 
ings fob  Foreclosure — Notice — Descrip- 
tion of  Property— Sufficiency. 

On  one  page  of  a  notice  in  delinquent  tax 
foreclosure  proceedings  the  words  "Seattle  Old 
Limits"  appeared,  and  on  the  following  page, 
under  the  heading  "Syndicate  Add.,"  with  a  dash 
after  it,  "P.  Welch,  lot  5,  block  7."  In  the  ap- 
plication for  judgment  under  numerous  heads 
the  description  appeared  to  be,  "Syndicate 
Add.,  section  or  lot  5,  township  or  block  7" ; 
the  name  of  no  city  or  town  being  given.  The 
description  appeared  differently  in  each  instance 
in  the  decree,  in  the  deed  from  the  treasurer  to 
the  county,  and  in  the  notice  of  sale ;  the  de- 
scription in  the  treasurer's  deed  being  approxi- 
mately correct.  Besides  the  "Syndicate  addi- 
tion," there  were  in  the  same  county  a  "Kirk- 
land  Syndicate's  First  addition  to  Seattle,"  and 
another  known  as  "Kirkland's  Second  Syndicate 
addition  to  Seattle."  Held  that,  because  of  in- 
accuracy and  indefiniteneBS,  the  description  of 
the  property  in  the  foreclosure  proceedings  was 
not  sufficient  to  charge  the  owners  of  the  prop- 
erty with  notice,  so  as  to  render  the  decree  of 


foreclosure  valid;  the  sale  being  in  1902  for 
taxes  of  1892,  all  the  taxes  since  that  time  hav- 
ing been  paid. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  45.  Taxation,  9  1305.] 

2.  Same— Proceedings  fob  Sale— Nature  of 

Proceeding— Requisites. 

A  delinquent  tax  foreclosure  proceeding  is 
in  the  nature  of  a  proceeding  in  rem ;  and  hence 
the  property  sought  to  be  affected  must  be  de- 
scribed with  reasonable  accuracy  in  the  proceed- 
ings by  which  it  is  sought  to  charge  the  owner 
with  notice. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Taxation,  §  1305.] 

Appeal  from  Superior  Court,  King  Coun- 
ty; A.  W.  Frater,  Judge. 

Action  by  Eliza  Welch  and  another  against 
the  Beacon  Place  Company  to  have  certain 
tax  proceedings  declared  invalid  and  title  to 
the  property  Involved  quieted.  From  a  de- 
cree for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

L.  T.  Turner,  for  appellant  Austin  E. 
Griffiths,  for  respondents. 

ROOT,  J.  This  action  involves  the  owner- 
ship of  lot  5  in  block  7  of  Syndicate  addition 
to  the  city  of  Seattle,  King  county,  Wash. 
Plaintiffs,  respondents  here,  claim  as  sole 
heirs  at  law  (widow  and  minor  child)  of  Pat- 
rick Welch,  who  died  April  14,  1903.  The 
property  was  sold  November  15,  1902,  to  King 
county,  at  the  general  county  tax  foreclosure 
sale  for  the  taxes  of  1892  and  prior  years. 
It  was  conveyed  by  deed  to  King  county  May 
8,  1903.  Thereafter  the  county  sold  and  con- 
veyed the  property  to  one  Allen,  who  subse- 
quently conveyed  it  to  appellant.  Prior  to 
the  commencement  of  this  action  respondents 
tendered  appellant  the  amount  of  taxes  for 
which  the  property  was  sold,  with  Interest 
to  date,  and  demanded  a  conveyance  of  the 
property  to  them,  which  tender  and  demand 
were  refused  by  appellant.  Respondents 
brought  this  action  In  equity,  and  asked  to 
have  the  tax  proceedings  declared  invalid  and 
title  to  the  property  quieted  In  themselves. 
From  a  decree  In  their  favor,  this  appeal  Is 
prosecuted. 

It  appears  that  the  property  in  question 
was  at  all  times  herein  mentioned  vacant, 
and  that  Patrick  Welch  had  paid  all  of  the 
taxes  subsequent  to  1892.  Neither  said  Welch 
nor  respondents  appear  to  have  received  per- 
sonal notice,  or  to  have  had  any  actual 
knowledge,  of  the  delinquent  taxes  or  fore- 
closure proceedings.  Numerous  grounds  are 
assigned  by  respondents  for  their  contention 
that  the  sale  of  the  property  under  the  fore- 
closure proceedings  was  void.  It  Is  urged 
that,  by  reason  of  the  long  delay  of  the  coun- 
ty in  bringing  foreclosure  proceedings,  dur- 
ing which  time  the  owner  had  annually  paid 
his  taxes  without  receiving  any  notice  of  the 
former  taxes  being  unpaid,  the  county  should 
be  estopped  from  foreclosing  for  said  former 
taxes;  and  It  is  also  urged  that  under  sec- 
tions 5504-5506,  Ballinger's  Ann.  Codes  &  St., 
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the  respondents  acquired  good  title  to  this 
property  as  against  the  tax  Hen  and  those 
claiming  under  the  foreclosure  thereof,  for 
the  reason  that  they  had  continuously  paid 
the  taxes  thereupon  for  more  than  seven 
years  since  1892,  and  prior  to  the  sale  under 
the  foreclosure  proceedings. 

Certain  defects  In  the  form  of  the  sum- 
mons are  alleged;  and  It  Is  also  contended 
that  the  description  of  the  property  In  the 
foreclosure  proceedings  was  so  erroneous  and 
indefinite  as  to  render  the  decree  of  fore- 
closure void.  We  think  it  necessary  to  dis- 
cuss only  the  last  contention.  The  notice  and 
summons  was  headed:  "The  County  of  King, 
Plaintiff,  v.  Persons  to  Whom  Assessed  and 
All  Persons  Unknown,  If  Any,  and  All  Per- 
sons Owning  or  Claiming  to  Own  and  Having 
or  Claiming  to  Have  an  Interest  In  and  to  the 
Hereinafter  Described  Real  Property,  Defend- 
ant." The  notice  and  summons  then  proceeds 
to  notify  all  such  persons  that  the  county  of 
King  is  owner  and  holder  of  the  certificate 
of  delinquency,  and  they  were  therein  notified 
to  appear  within  60  days  and  pay  the  amount 
due  or  suffer  judgment  of  foreclosure  against 
the  property.  Then  follows  a  description  of 
a  large  amount  of  property,  and  on  one  page 
of  the  notice  appear  the  words,  "Seattle  Old 
Limits,"  and  on  the  following  page,  under  the 
heading,  "Syndicate  Add.,"  with  a  dash  after 
it,  "P.  Welch,  lot  5,  block  7."  In  the  applica- 
tion for  judgment,  under  numerous  heads,  the 
description  appears  to  be  about  this:  "Syn- 
dicate Add.,  section  or  lot  5,  township  or 
block  7."  The  name  of  no  city  or  town  is 
given.  The  description  appears  differently 
In  each  instance  In  the  decree,  in  the  deed 
from  the  treasurer  to  King  county,  and  In  the 
notice  of  sale  by  the  county  to  Allen;  the 
deed  from  the  treasurer  to  the  county  being 
approximately  correct.  It  is  admitted  by  the 
parties  that,  besides  this  "Syndicate  addi- 
tion," there  are  In  King  county  a  "Kirkland 
Syndicate's  First  addition  to  Seattle,"  and 
another  known  as  "Klrkland's  Second  Syndi- 
cate addition  to  Seattle."  A  tax  foreclosure 
proceeding  of  this  character  Is  In  the  nature 
of  a  proceeding  in  rem ;  and  under  the  rule 
governing  such  the  property  sought  to  be  af- 
fected must  be  described  with  reasonable  ac- 
curacy. The  owners  of  this  property  appear 
to  have  paid  their  taxes  regularly  for  many 
years.  Why  the  matter  was  overlooked  with 
reference  to  the  taxes  for  which  this  fore- 
closure was  brought  we  do  not  know.  Doubt- 
less it  was  a  mistake  or  oversight  of  some 
character.  The  owners  were  living  in  the 
state  during  all  of  that  time.  To  take  re- 
RIKmdents'  property  from  tlieni  in  payment  of 
these  old  and  evidently  overlooked  taxes 
would  be  a  hardship  which  should  not  be 
visited  upon  them,  unless  the  jurisdictional 
requirements  in  the  foreclosure  proceeding 
are  shown  to  have  been  fully  complied  with. 
The  description  of  a  single  lot  among  a  vast 
number  of  descriptions  might  easily  escape 


an  owner's  notice,  even  If  correct.  If  Incor- 
rect, the  more  easily  could  it  be  overlooked, 
even  if  the  owner's  attention  was  called  to 
the  list  without  suspecting  that  he  had  prop- 
erty mentioned  therein.  It  Is  evident  that 
the  description  under  which  this  proi>erty 
was  proceeded  against  was  not  the  correct 
description  of  the  property  sought  to  be  sun- 
jected  to  the  tax  lien,  and  we  cannot  say  that 
this  defect,  considered  together  with  the  ob- 
scure place  and  form  in  which  It  appeared  in 
the  notice,  was  not  sufficient  to,  or  may  not, 
have  misled  the  respondents  or  him  under 
whom  they  claim,  and  cannot  say  that  It  was 
published  In  a  form  and  possessed  that  ac- 
curacy and  definiteness  which  can  be  said  as 
a  matter  of  law  to  have  been  sufficient  to  bind 
them  with  notice. 

The  judgment  of  the  superior  court  is 
therefore  affirmed. 

HADLEY,  C.  J.,  and  CROW.  DUNBAR,  and 
MOUNT,  JJ.,  concur.  RUDKIN  and  FUL- 
LERTON,  JJ.,  did  not  sit 


GREAT  NORTHERN  RY.  CO.  et  al.  SNO- 
HOMISH COUNTY  et  al. 

(Supreme  Court  of  Washington.   Feb.  13,  1008.) 

1.  Taxation— Levy  and  Assessment — Mode 
of  Assessing  Corporate  Property— Rail- 
bo  a  os— Tract— Polli n o  Sto ck— Statutes. 

Const,  art.  7.  S  2,  requires  the  Legislature 
to  provide  a  uniform  and  equal  rate  of  assess- 
ment and  taxation  on  property  according  to  its 
money  value.  Laws  1897,  pp.  150,  151,  c.  71, 
§§  32,  34,  require  the  main  track  and  rolling 
stock  of  railroads  to  be  listed  and  taxed  in  the 
several  counties  in  the  proportion  that  the  mile- 
age of  main  tracks  in  each  county  bears  to  the 
entire  mileage  within  the  state.  Held,  under 
these  provisions,  and  under  the  direct  provisions 
of  Laws  1807,  p.  155.  c.  71.  §  42.  and  Laws 
1005,  p.  225,  c.  115,  ?  2,  subd.  2.  creating  the 
state  board  of  tax  commissioners,  that  the  main 
track  and  rolling  stock  of  a  railroad  extending 
through  several  counties  are  an  entirety  for 
purposes  of  taxation ;  that  the  entire  value 
thereof  must  be  apportioned  between  the  coun- 
ties through  which  it  passes  in  the  proportion 
that  the  main  track  mileage  in  each  county 
bears  to  the  entire  mileage ;  that  they  must  be 
assessed  at  their  true  and  fair  value :  that  the 
assessment  shall  be  equalized  between  the  differ- 
ent counties ;  and  that  the  state  board  of  tax 
commissioners  is  given  general  supervision  over 
assessors  and  county  boards  of  equalization  to 
that  end. 

2.  Same  —  Equalization  of  Assessments  — 
State  Board  of  Equalization — Powers. 

Under  Laws  1005.  p.  2215.  c.  115,  §  2.  subd. 

2.  requiring  the  state  board  of  tax  commission- 
ers to  exercise  "general  supervision"'  over  as- 
sessors and  county  boards  of  equalization,  and 
the  assessment  of  taxable  property  in  order  to 
secure  equality  in  taxation,  the  commissioners 
do  not  act  merely  in  an  advisory  capacity,  but 
have  power  to  classify  intercounty  railroads 
and  fix  the  value  thereof  for  purposes  of  taxa- 
tion. 

3.  Taxation— Levy  and  Assessment— Rail- 
roads—Assessment  by  County  Assessor— ■ 
Excess  Valuation— Justification. 

Where  the  county  assessor  assessed  plain- 
tin's'  railroads  at  a  higher  valuation  than  that 
placed  upon  them  by  the  state  board  of  equalixa- 
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tion,  it  will  not  be  presumed,  to  justify  such  ex- 
cess assessment,  that  proportionally  higher  value 
was  placed  on  all  other  property  in  the  county. 

4.  Words  and  Phrases— "General  Super- 
vision"—Definition. 

The  words  "general  supervision"  imply 
something  more  than  a  mere  power  to  advise 
and  suggest,  and  confer  authority  to  oversee, 
and  review  the  acts  and  to  correct  the  errors  of 
Those  over  whom  the  right  of  supervision  is 
granted. 

5.  Statutes  —  Construction  —  Legislative 
Construction— Validity. 

A  Legislature  has  no  power  to  construe  a 
law  enacted  by  its  predecessor,  so  as  to  affect 
acts  done  under  such  preceding  statute  prior  to 
the  enactment  of  the  construing  act. 

[Ed.  Note.— For  cnse*  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  $  362.] 

6.  Taxation  —  Levy  and  Assessment  — 
Equalization  of  Assessments— Equaliza- 
tion by  State  Board  —  Excess  Assess- 
ment by  County  Officers— Validity. 

The  state  board  of  tax  commissioners  class- 
ified the  railroad  tracks  of  the  state  for  our- 
poses  of  taxation  as  "First  Class,"  "First 
Class  B."  etc.,  designating  a  part  of  plaintiffs' 
tracks  for  the  year  1006  as  "First  Class."  and 
a  part  as  "First  Class  B,"  and  fixed  the  assess- 
ment at  $14,520  per  mile  for  first-class  track 
and  $3,168  per  mile  for  the  rolling  stock  there- 
on, and  at  $10,560  per  mile  for  first-class  B 
track,  and  $2,640  per  mile  for  the  rolling  stock 
thereon.  The  assessor  of  S.  county  assessed  its 
track  designated  as  first  class  at  $25,000  per 
mile  and  the  rolling  stock  thereon  at  $3,960  per 
mile,  and  the  first-class  B  track  at  $19,000  per 
mile,  and  the  rolling  stock  thereon  at  $3,300  per 
mile,  and  refused  to  reduce  the  assessment. 
Held,  that  there  was  manifest  inequality  in  the 
assessment  of  plaintiffs'  properties:  and  the  as- 
sessment thereof  by  the  county  officials,  in  dis- 
regard of  the  directions  of  the  tax  commission- 
ers, was  void. 

Appeal  from  Superior  Court,  Snohomish 
County;  W.  W.  Black,  Judge. 

Suit  by  the  Great  Northern  Railway  Com- 
pany and  other  corporations  against  Snohom- 
ish county  and  William  R.  Booth,  as  treasur- 
er, to  enjoin  defendants  from  collecting  an  al- 
leged excess  assessment.  From  a  judgment 
on  demurrer  dismissing  the  complaint,  plain- 
tiffs appeal.  Reversed,  and  demurrer  direct- 
ed to  be  overruled. 

L.  C.  Oilman,  B.  O.  Graham,  and  R.  C. 
Saunders,  for  appellants.  G.  D.  Eveland  and 
Cooley  A  Horan,  for  respondents. 

RUDKIN,  J.  The  complaint  In  this  action 
alleges  substantially  the  following  facts: 
That  the  plaintiff  the  St.  Paul,  Minneapolis 
&  Manitoba  Railway  Company  Is  a  corpora- 
tion organized  and  existing  uuder  the  laws 
of  the  state  of  Minnesota,  and  is  duly  au- 
thorized to  do  business  In  the  state  of  Wash- 
ington; that  said  plaintiff  is  the  owner  of 
a  line  of  railway  extending  from  St  Paul, 
in  the  state  of  Minnesota,  to  the  city  of  Ever- 
ett, in  Snohomish  county,  in  the  state  of 
Washington;  that  of  said  line  of  railway 
there  lies  within  said  Snohomish  county  43.92 
miles  of  main  track  and  14.17  of  side  track ; 
that  the  plaintiff  Seattle  &  Montana  Rail- 
way Company  is  a  corporation  organized  and 
existing  under  the  laws  of  the  state  of  Wash- 
ington; that  said  plaintiff  Is  the  owner  of 


a  line  of  railway  extending  from  the  city  of 
Seattle  to  the  city  of  Blaine,  in  the  state  of 
Washington;  that  of  said  line  of  railway 
there  lies  in  Snohomish  county  43.04  miles 
of  main  track  and  15.48  miles  of  side  track ; 
that  all  of  said  lines  of  railway  belonging  to 
the  plaintiffs  the  St  Paul,  Minneapolis  & 
Manitoba  Railway  Company  and  the  Seattle 
&  Montana  Railway  Company  are  used,  oc- 
cupied, and  operated  by  the  plaintiff  Great 
Northern  Railway  Company,  a  corporation 
organized  and  existing  under  the  laws  of  the 
state  of  Minnesota,  as  a  part  of  its  general 
system  of  railway  lines  extending  from  the 
cities  of  St.  Paul  and  Duluth,  In  the  state  of 
Minnesota,  to  the  cities  of  Seattle  and  Blaine, 
in  the  state  of  Washington,  under  contracts 
and  arrangements  requiring  said  last-named 
company  to  pay  the  taxes  assessed  against 
said  properties;  that  in  the  exercise  of  the 
power  conferred  upon  it  by  law  the  state 
board  of  tax  commissioners  of  the  state  of 
Washington,  for  the  purposes  of  assessment 
and  taxation  for  the  year  1908,  classified  the 
different  railroad  properties  owned  and  oper- 
ated within  the  state,  and  by  said  classifica- 
tion the  railroads  above  described  were  classi- 
fied as  follows:  Main  line  tracks  of  the  St 
Paul,  Minneapolis  &  Manitoba  Railway  Com- 
pany as  "First  Class" ;  main  line  tracks  of 
the  Seattle  &  Montana  Railway  Company 
from  Its  connection  with  the  St.  Paul,  Min- 
neapolis &  Manitoba  Railway  Company  near 
Everett  Junction  south  to  the  county  line  of 
Snohomish  county  as  "First  Class" ;  main 
line  tracks  of  the  same  company  from  Everett 
Junction  north  to  the  county  line  as  "First 
Class  B" — that  said  state  board  of  tax  com- 
missioners fixed  the  assessment  for  said  year 
for  the  purposes  of  taxation  on  railroad 
trades  of  the  first  class  at  the  sum  of  $14,520 
per  mile,  on  rolling  stock  of  railroads  of  the 
first  class  at  $3,168  per  mile,  on  railroads  of 
the  first  class  B  at  $10,560  per  mile,  and  on 
the  rolling  stock  thereon  at  $2,640  per  mile; 
that  said  valuation  above  mentioned  was  so 
fixed  by  said  state  board  of  tax  commission- 
ers in  relation  to  and  based  upon  the  com- 
parative value  of  all  other  lines  of  railway 
throughout  the  state,  and  proper  directions 
and  Instructions  were  by  said  board  made 
and  given  to  the  various  county  assessors  in 
counties  through  which  plaintiffs'  said  lines 
of  railway  extended  In  the  state  of  Washing- 
ton, including  the  assessor  of  said  Snohomish 
county,  so  as  to  procure  and  secure  equality 
and  uniformity  of  assessment  and  taxation 
in  the  various  counties  of  the  state  through 
which  said  lines  of  railroad  extend,  and  to 
secure  equality  and  uniformity  in  the  valua- 
tion for  assessment  of  the  various  lines  of 
railroad  throughout  the  respective  counties 
of  the  state ;  that,  in  conformity  with  and  In 
obedience  to  the  directions  and  Instructions 
of  the  state  board  of  tax  commissioners,  the 
county  assessors  of  all  counties  along  the 
lines  of  said  railroads,  except  the  assessor  of 
Snoboml^.)  county,  assessed  the  property  of 


Digitized  by  Google 


926 


83  PACIFIC 


REPORTER. 


(Wash. 


the  plaintiffs  on  the  classification  and  rate 
per  mile  thus  fixed  by  the  state  board  of  tax 
commissioners;  that  the  assessor  of  Sno- 
homish county  wrongfully  and  unlawfully  as- 
sessed the  tracks  designated  as  first  class  at 
$25,900  per  mile,  the  rolling  stock  thereon  at 
$3,960  per  mile,  the  tracks  designated  as  "First 
Class  B"  at  $19,000  per  mile,  the  rolling  stock 
thereon  at  $3,300  per  mile,  and  therefore 
plaintiffs'  said  properties  have  been  assessed 
for  taxation  for  the  year  1906  at  a  valuation 
disproportionate  to  all  other  railroad  prop- 
erty In  the  state,  and  that  a  valuation  rela- 
tively greater  than  the  other  railroad  prop- 
erty In  the  state  has  been  assessed  for  said 
year ;  that  the  board  of  equalization  of  Sno- 
homish county  wrongfully  refused  to  reduce 
said  assessment ;  that  the  taxes  on  said  prop- 
erties for  the  year  1906  on  the  valuation  fix- 
ed by  the  assessor  and  board  of  equalization 
are  $26,108.32  in  excess  of  the  taxes  based 
on  the  valuation  of  the  state  board  of  tax 
commissioners ;  that  the  plaintiffs  bave  ten- 
dered and  stand  willing  to  pay  all  taxes  and 
assessments  against  said  property,  less  said 
excess  of  $26,108.32,  and  that  the  treasurer 
of  Snohomish  county  refuses  to  accept  the 
same.  The  prayer  of  the  complaint  is  for  an 
injunction  against  the  collection  of  such  ex- 
cess and  for  general  relief.  A  demurrer  to 
this  complaint  was  sustained,  and,  the  plain- 
tiffs electing  to  stand  on  their  pleading  and 
refusing  to  plead  further,  a  Judgment  of  dis- 
missal was  entered  from  which  this  appeal  is 
prosecuted. 

Section  2  of  article  7  of  the  Constitution 
provides  that  "the  Legislature  shall  provide 
by  law  a  uniform  and  equal  rate  of  assess- 
ment and  taxation  on  all  property  In  the 
state,  according  to  Its  value  in  money,  and 
shall  prescribe  such  regulations  by  general 
laws  as  shall  secure  a  just  valuation  for  taxa- 
tion of  all  property,  so  that  every  person  and 
corporation  shall  pay  a  tax  In  proportion  to 
the  value  of  his  or  her  or  its  property."  Sec- 
tion 32  of  the  revenue  act  of  1897  (Laws 
1897,  p.  150,  c.  71)  provides  that  "the  value 
of  the  'railroad  track'  shall  be  listed  and  tax- 
ed in  the  several  counties  In  the  proportion 
that  the  length  of  the  main  track  in  such 
county  bears  to  the  whole  length  of  the  road 
in  the  state,  except  the  value  of  the  side  or 
second  track,  and  all  turnouts,  and  all  sta- 
tion houses,  depots,  machine  shops,  or  other 
buildings  belonging  to  the  road,  which  shall 
be  taxed  In  the  county  in  which  the  same  are 
located."  Section  34  provides  that  "the  roll- 
ing stock  shall  be  listed  in  the  several  coun- 
ties in  the  proportion  that  the  length  of  the 
main  track  used  or  operated  in  such  county 
bears  to  the  whole  length  of  the  road  used  or 
operated  by  such  person,  company  or  corpo- 
ration, whether  owned  or  leased  by  him  or 
them  in  whole  or  In  part."  Section  42  pro- 
vides that  "all  property  shall  be  assessed  at 
Its  true  and  fair  value  in  money.  In  deter- 
mining the  true  and  fair  value  of  real  or  per- 
sonal property,  the  assessor  shall  not  adopt  a 


lower  or  different  standard  of  values  because 

the  same  is  to  serve  as  a  basis  of  taxation ;  nor 
shall  he  adopt  as  a  criterion  of  value  the 
price  for  which  the  said  property  would  sell 
at  auction,  or  at  a  forced  sale,  or  in  the  ag- 
gregate with  all  the  property  in  the  town  or 
district;  but  he  shall  value  each  article  or 
description  of  property  by  itself,  and  at  such 
sum  or  price  as  he  believes  the  same  to  be 
fairly  worth  in  money  at  the  time  such  as- 
sessment is  made.  The  true  cash  value  of 
property  shall  be  that  value  at  which  the 
property  would  be  taken  in  payment  of  a 
Just  debt  from  a  solvent  debtor."  The  sec- 
ond subdivision  of  section  2  of  the  act  creat- 
ing the  state  board  of  tax  commissioners 
(Laws  1905,  p.  225,  c.  115)  provides  that  "the 
commissioners  shall  have  power,  and  it  shall 
be  their  duty :  *  •  •  Second.  To  exercise 
general  supervision  over  assessors  and  coun- 
ty boards  of  equalization,  and  the  determina- 
tion and  assessment  of  the  taxable  property 
in  the  several  counties,  cities  and  towns  of 
the  state,  to  the  end  that  all  taxable  proper- 
ty in  this  state  shall  be  placed  upon  the  as- 
sessment rolls  and  equalized  between  per- 
sons, corporations  and  companies  In  the  sev- 
eral counties  of  this  state,  and  between  the 
different  municipalities  and  counties  there- 
in, so  that  equality  of  taxation  shall  be  se- 
cured according  to  the  provision  of  existing 
laws." 

While  these  several  provisions  bear  more 
or  less  directly  on  the  question  under  consid- 
eration, the  case  turns  principally  on  the 
meaning  of  the  term  "general  supervision" 
In  the  act  defining  the  powers  and  duties 
of  the  state  board  of  tax  commissioners. 
From  these  provisions,  constitutional  and 
statutory,  we  think  it  is  manifest  (1)  that 
the  main  track  and  rolling  stock  of  a  rail- 
way extending  through  two  or  more  counties 
in  this  state  are  an  entirety  for  the  purpose 
of  assessment  and  taxation;  (2)  that  the 
entire  value  of  such  main  track  and  rolling 
stock  must  be  apportioned  between  the  sev- 
eral counties  through  which  the  road  passes 
in  the  proportion  that  the  mileage  in  each 
of  such  counties  bears  to  the  entire  mileage 
in  the  state;  (3)  that  such  main  track  and 
rolling  stock  must  be  assessed  at  their  true 
and  fair  value  in  money;  (4)  that  the  as- 
sessment shall  be  equalized  as  between  the 
different  counties,  so  that  equality  of  taxa- 
tion shall  be  secured  according  to  the  pro- 
visions of  law ;  and  (5)  that  the  state  board 
of  tax  commissioners  is  given  general  super- 
vision over  assessors  and  county  boards  of 
equalization  to  that  end.  Inequality  In  the  as- 
sessment of  the  property  of  the  appellant  com- 
panies as  between  the  different  counties  in  the 
state  is  apparent  on  the  face  of  this  record. 
Counsel  for  respondent  suggest  that  the  asses- 
sor and  taxing  officers  of  Snohomish  county 
may  have  placed  a  proportionately  higher  val- 
ue on  all  other  property  in  their  county,  and 
that  the  apparent  inequality  does  not  necessa- 
rily exist ;  but,  In  the  face  of  the  statute  re- 
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quiring  all  property  In  all  counties  to  be  as- 
sessed at  its  true  and  fair  value  in  money, 
we  cannot  indulge  in  any  such  speculations 
or  presumptions.  The  state  board  of  tax 
commissioners  Is  given  general  supervision 
over  assessors  and  county  boards  of  equaliza- 
tion, to  the  end  that  all  taxable  property 
shall  be  placed  on  the  assessment  rolls  and 
equalized  as  between  the  different  counties 
and  municipalities,  so  that  equality  of  taxa- 
tion shall  be  secured  according  to  the  pro- 
visions of  law.  What  is  meant  by  "general 
supervision"?  Counsel  for  respondents  con- 
tend that  it  means  to  confer  with,  to  ad- 
vise, and  that  the  board  acts  in  an  advisory 
capacity  only.  We  cannot  believe  that  the 
Legislature  went  through  the  idle  formality 
of  creating  a  board  thus  impotent  Defining 
the  term  "general  supervision*  In  Vanton- 
geren  v.  Heffernan,  5  Dak.  180,  38  N.  W.  52, 
the  court  said:  "The  Secretary  of  the  In- 
terior, and,  under  his  direction,  the  Commis- 
sioner of  the  General  Land  Office,  has  a 
general  'supervision  over  all  public  business 
relating  to  the  public  lands.'  What  is  meant 
by  'supervision'?  Webster  says  supervision 
means  'to  oversee  for  direction;  to  superin- 
tend; to  inspect;  as  to  supervise  the  press 
for  correction.'  And,  used  in  its  general  and 
accepted  meaning,  the  Secretary  has  the  pow- 
er to  oversee  all  the  acts  of  the  local  officers 
for  their  direction,  or,  as  illustrated  by  Mr. 
Webster,  he  has  the  power  to  supervise 
their  acts  for  the  purpose  of  correcting  the 
same;  and  the  same  power  is  exercised  by 
the  Commissioner  under  the  Secretary  of  the 
Interior.  It  is  clear,  then,  that  a  fair  con- 
struction of  the  statute  gives  the  Secretary 
of  the  Interior,  and,  under  his  direction,  the 
Commissioner  of  the  General  Land  Office,  the 
power  to  review  all  the  acts  of  the  local  offi- 
cers, and  to  correct,  or  direct  a  correction  of, 
any  errors  committed  by  them.  Any  less 
power  than  this  would  make  the  'super- 
vision' an  Idle  act— a  mere  overlooking  with- 
out power  of  correction  or  suggestion."  De- 
fining the  like  term  in  State  v.  F.  E.  &  M. 
V.  R.  R.  Co.,  22  Neb.  313,  35  N.  W.  118,  the 
court  said:  "Webster  defines  the  word  'su- 
pervision' to  be  the  act  of  overseeing;  in- 
spection; superintending.'  The  board  there- 
fore is  clothed  with  the  power  of  overseeing, 
Inspecting,  and  superintending  the  railways 
within  the  state,  for  the  purpose  of  carrying 
into  effect  the  provisions  of  this  act,  and 
they  are  clothed  with  the  power  to  prevent 
unjust  discrimination  against  either  persons 
or  places."  It  seems  to  us  that  the  term 
"general  supervision"  Is  correctly  defined  in 
these  cases.  Certainly  a  person  or  officer 
who  can  only  advise  or  suggest  to  another 
has  no  general  supervision  over  blm,  his 
acts  or  bis  conduct.  The  respondents  con- 
tend that  such  a  construction  will  substan- 
tially do  away  with  county  assessors  and 
county  boards  of  equalization,  but  this  con- 
clusion does  not  follow.  How  far  the  state 
board  of  tax  commissioners  may  Interfere 


with  the  local  authorities  in  the  valuation  of 
local  property  for  the  purpose  of  local  taxa- 
tion, or  how  far  the  Legislature  may  author- 
ize such  Interference,  is  not  Involved  in  this 
case. 

It  Is  lastly  contended  that  the  Legislature 
of  1007  has  placed  a  legislative  construction 
on  the  act  of  1905,  supra.  In  the  first  place, 
the  Legislature  of  1907  had  no  power  to 
construe  the  act  of  Its  predecessor  In  so  far 
as  it  related  to  past  transactions ;  and,  in  the 
second  place,  we  fail  to  find  wherein  such 
legislative  construction  has  been  given.  The 
section  of  the  act  of  1905  above  quoted  is 
re-enacted  without  a  change  In  1907  (Laws 
1907,  p.  508,  c.  220),  and  other  provisions  of 
the  1907  laws  adopt  an  entirely  new  system 
for  the  assessment  and  taxation  of  railroad 
property.  Laws  1907,  p.  132,  c.  78.  But  we 
fall  to  find  In  all  this  any  legislative  con- 
struction of  the  act  of  1905. 

On  the  record  before  us,  we  hold  that  there 
is  a  manifest  Inequality  In  the  assessment 
of  the  properties  of  the  appellant  companies 
as  between  the  different  counties  of  the 
state  for  1908,  that  the  state  board  of  tax 
commissioners  acted  within  its  jurisdiction 
when  it  fixed  the  value  of  lntercounty  rail- 
roads for  the  purpose  of  taxation,  and  that 
the  acts  of  the  Snohomish  county  officials 
in  disregard  of  the  lawful  orders  and  direc- 
tions of  their  superior  officers  were  void, 
and  of  no  effect. 

The  judgment  of  the  court  below  Is  there- 
fore reversed,  with  directions  to  overrule  the 
demurrer. 

HADLEY,  C.  J.,  and  CROW,  FULLER- 
TON,  ROOT,  and  MOUNT,  JJ.,  concur. 


SPOKANE  FALLS  A  N.  RY.  CO.  v.  STEV- 
ENS COUNTY  et  al. 

(Supreme  Court  of  Washington.   Feb.  13,  1908.) 

Appeal  from  Superior  Court,  Stevens  Coun- 
ty; E.  H.  Sullivan,  Judge. 

Suit  by  the  Spokane  Falls  &  Northern 
Railway  Company  against  Stevens  county 
and  Charles  Adams,  as  treasurer  of  Stevens 
county,  Wash.,  to  enjoin  defendants  from 
collecting  alleged  excess  in  taxes.  From  a 
judgment  dismissing  the  complaint,  defend- 
ants appeal.  Affirmed. 

John  D.  Atkinson,  J.  A.  Rochford,  and 
John  P.  Judson,  for  appellants.  M.  J.  Gor- 
don  and  A.  J.  Langhon,  for  respondent 

PER  CURIAM.  The  complaint  In  this 
case  is  in  all  material  respects  similar  to  the 
complaint  considered  by  this  court  In  Great 
Northern  Railway  Company  et  al.  v.  Snoho- 
mish County  et  al.  (just  decided)  93  Pac 
924.  There  the  demurrer  to  the  complaint 
was  sustained,  while  in  this  case  the  demur- 
rer was  overruled.   In  that  case  the  plain- 
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tiffs  stood  on  their  complaint,  while  in  this 
case  the  defendants  stood  on  their  demurrer. 

For  the  reasons  stated  in  the  opinion  just 
filed,  the  judgment  of  the  court  below  is  af- 
firmed. 


STATE  ex  rel.  HOLCOMB  v.  YAKEY.  Su- 
perior Court  Judge. 
(Supreme  Court  of  Washington.   Feb.  10. 1908.) 

1.  Appeal  — Decisions   Reviewable  —  Por- 
tions of  Decrees. 

Under  the  express  provisions  of  Ballinger's 
Ann.  Codes  &  St.  §  6503,  an  appeal  may  be  pros- 
ecuted from  a  portion  only  of  a  decree  as  well 
as  from  the  whole  decree. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  $  806.] 

2.  Divorce  —  Alimony  —  Appeal  —  Super- 
sedeas— Right  to. 

Under  Ballinger's  Ann.  Codes  &  St  8  6506. 
providing  for  the  form  of  bonds  to  stay  pro- 
ceedings pending  appeal,  a  husband  anpealing 
from  a  decree  in  a  divorce  suit  awarding  ali- 
mony and  directing  him  to  surrender  property 
to  his  wife  is  entitled  to  supersede  the  decree 
pending  the  appeal. 

3.  Mandamus— Grounds  — Fixing  Superse- 
deas Bond. 

Upon  refusal  of  the  court  to  fix  a  super- 
sedeas bond  to  which  the  applicant  is  entitled, 
n  writ  of  mandamus  will  be  granted  to  compel 
its  issuance. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33.  .Mandamus,  §  OS.] 

Mandamus  by  the  state  of  Washington,  on 
the  relation  of  Augustus  II.  Ilolcoinb,  against 
John  li.  Yakoy,  to  compel  respondent,  as 
judge  of  the  superior  court  of  King  county, 
Wash.,  to  fix  the  amount  of  a  bond  to  super- 
sede a  Judgment  Peremptory  writ  issued 
against  respondent 

Herbert  E.  Snook,  for  appellant  Bo  Swee- 
ney, for  respondent 

PER  CURIAM.  On  the  2d  day  of  Decem- 
ber, 1907,  a  decree  of  divorce  was  entered  in 
a  certain  action  then  pending  in  the  superior 
court  of  King  county,  wherein  Eva  Holcomb 
was  plaintiff  and  the  relator  herein  was  de- 
fendant. The  decree  disposed  of  the  proper- 
ty rights  of  the  parties,  and  awarded  to  the 
plaintiff  the  sum  of  $50  per  month  alimony, 
and  the  care  and  custody  of  a  minor  child. 
On  the  20th  day  of  December,  1907,  the  de- 
fendant gave  written  notice  of  appeal  from 
the  decree,  excepting  that  portion  thereof 
awarding  a  divorce  to  the  plaintiff,  and  that 
portion  awarding  certain  personal  property 
to  the  defendant.  He  then  applied  to  the 
trial  court  to  fix  the  amount  of  the  super- 
sedeas bond  pending  the  appeal  In  order  to 
effect  a  stay  of  proceedings.    The  court  re- 


fused to  fix  the  amount  of  the  bond,  or  to 
supersede  the  judgment  and  application  was 
thereupon  made  to  this  court  for  a  writ  of 
mandamus  requiring  it  so  to  do.  The  alter- 
native writ  issued,  and  the  matter  is  now  be- 
fore us  on  the  return  thereto.  The  petition  for 
the  writ  and  the  return  are  devoted  largely 
to  a  discussion  of  the  merits  of  the  original 
case  and  to  certain  contempt  proceedings  in- 
stituted to  enforce  the  payment  of  the  ali- 
mony awarded  by  the  original  decree,  but 
these  questions  are  not  now  before  us.  The 
return  further  challenges  the  sufficiency  of 
the  notice  of  appeal,  because  the  appeal  is 
prosecuted  from  a  portion  of  the  decree  only ; 
but  such  an  appeal  is  expressly  authorized 
by  statute.  Ballinger's  Ann.  Codes  &  St  I 
6503. 

The  only  question  we  can  consider  at  this 
time  is,  has  an  appellant  a  statutory  right 
to  supersede  the  judgment  in  a  divorce  action 
pending  an  appeal  therefrom?  Our  statute, 
and  the  decisions  of  this  court  construing 
the  same,  would  seem  to  leave  no  room  for 
doubt  on  that  question.  In  State  ex  rel. 
Bank  v.  Superior  Court  12  Wash.  677,  42 
Pac.  123.  this  court  said:  "Our  statute  as 
to  appeals  in  one  section  provides  at  length 
what  judgments  and  orders  may  be  appealed 
from,  and  in  another  section,  in  the  same 
act,  provides  how  proceedings  on  an  order 
or  judgment  appealed  from  may  be  stayed, 
and,  in  our  opinion,  it  is  clear  that  the 
Legislature  intended  to  give  to  the  party 
prosecuting  an  appeal  from  any.  order  or 
judgment  the  right  to  take  advantage  of  the 
provisions  for  staying  execution.  There  is 
no  reason  for  holding  that  the  provision  as 
to  stay  bonds  applies  to  one  order  or  judg- 
ment mentioned  in  the  preceding  section 
and  not  to  another,  and  as  it  must  apply  to 
some  we  feel  compelled  to  hold  that  it  ap- 
plies to  all,  and  since  an  order  appointing  a 
receiver  is  in  express  terms  made  appealable 
by  the  provisions  of  the  act,  it  must  be  held 
that  the  provision  as  to  stay  of  proceedings, 
in  the  same  act,  applies  to  an  order  of  that 
kind."  To  the  same  effect  see  State  ex  rel. 
Denham  v.  Superior  Court,  28  Wash.  590,  68 
Pac.  1051,  and  cases  there  cited.  In  fact  we 
have  repeatedly  held  that  prohibitory  injunc- 
tions and  other  self-executing  judgments  are 
substantially  the  only  ones  that  may  not  be 
superseded  under  section  6506,  Ballinger's 
Ann.  Codes  &  St 

A  decree  awarding  alimony,  and  directing 
one  of  the  parties  thereto  to  surrender  prop- 
erty to  the  other  falls  clearly  within  the 
provisions  of  the  supersedeas  statute,  and 
the  peremptory  writ  will  Issue  as  prayed. 
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ROWEN  v.  ALLADIO  et  al. 
(Supreme  Court  of  Oregon.  Feb.  25, 1908.) 

1.  Mechanics'  Liens — Notice — Nature  of 
Work. 

B.  &  C.  Comp.  §  5640,  provides  that  every 
person  performing  labor  on  or  furnishing  ma- 
terial in  the  alteration  or  repair  of  any  build- 
ing shall  have  a  lien  thereon;  and  section  6644 
requires  the  filing  of  a  claim  containing  a  true 
statement  of  the  claimant's  demand,  together 
with  certain  other  facts.  Held,  that  a  notice 
of  a  claim  for  lien  for  certain  materials  and 
labor  furnished  for  S.,  to  be  used  and  which 
were  used  in  alteration  and  repair  of  certain 
electric  wiring  and  in  making  connections  in 
and  about  the  building,  which  was  situated  on 
the  land  described,  should  be  construed  to  aver 
that  the  alteration,  repair,  and  connections  were 
made  in  and  about  the  building,  and  was  there- 
fore sufficient  to  make  a  prima  facie  case  for 
lien. 

J Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  34,  Mechanics'  Liens.  §§234-236.] 

2.  Same — Right  to  a  Lien — Nature  of  Im- 
provement— Electric  Wiring. 

Where  electric  wires  are  inserted  in  a  build- 
ing so  ns  to  indicate  an  intention  to  make  them 
fixtures,  they  become  the  property  of  the  owner 
of  the  building,  and  may  therefore  be  the  prop- 
er subject  of  a  mechanic's  lien,  under  B.  &  C. 
Comp.  §  5040. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34.  Mechanics'  Liens,  §  36.] 

Appeal  from  Circuit  Court,  Multnomah 
County:  Arthur  L.  Frazer,  Judge. 

Suit  by  W.  G.  Rowen  against  P.  Alladlo 
and  others  to  foreclose  an  alleged  Hen  for  ma- 
terial furnished  and  labor  performed  on  a 
building  owned  by  Louise  E.  Hamilton. 
From  a  judgment  dismissing  the  suit,  plain- 
tiff appeals.   Reversed  and  remanded. 

H.  Denlinger,  for  appellant  Wm.  T.  Muir, 
for  respondent  Hamilton. 

MOORE,  J.  This  is  a  suit  by  W.  G.  Row- 
en  against  P.  Alladio,  B.  Sargousse,  and 
Louise  E.  Hamilton,  to  foreclose  an  alleged 
lien  for  material  furnished  and  labor  per- 
formed in  placing  electric  wires  In  a  building 
owned  by  Mrs.  Hamilton.  A  demurrer  con- 
testing the  sufficiency  of  the  lien  notice,  a 
copy  of  which  is  set  forth  In  the  complaint, 
having  been  sustained,  the  suit  was  dismissed, 
and  the  plaintiff  appeals. 

The  part  of  the  notification  thus  challenged 
is  as  follows:  "That  W.  G.  Rowen,  by  virtue 
of  a  direct  contract  heretofore  made  with  P. 
Alladio  and  B.  Sargousse,  copartners,  have 
furnished  certain  materials  to  and  have  per- 
formed certain  labor  for  said  P.  Alladio  and 
B.  Sargousse,  to  be  used  and  which  were  used 
by  them  in  the  alteration  and  repair  of  cer- 
tain electric  wiring  and  fixing  and  in  making 
connections  in  and  about  the  building  which 
is  situated  on  the  land  hereinafter  described." 
The  statute  conferring  the  right  to  impose  a 
charge  upon  specific  property  as  security  for 
the  performance  of  an  act  Is,  so  far  as  in- 
volved herein,  as  follows:  "Every  *  •  * 
person  performing  labor  upon  or  furnishing 
material  of  any  kind  to  be  used  in  the 
03  P.— 58 


*  *  •  alteration  or  repair  •  •  •  of  any 
building  *  *  *  shall  have  a  Hen  upon  the 
same  for  the  work  or  labor  done  *  *  *  or 
material  furnished  at  the  instance  of  the  own- 
er of  the  building  •  •  *  or  his  agent"  B. 
&  C.  Comp.  §  5640.  The  person  desiring  to  se- 
cure the  benefits  thus  granted  is  required, 
within  a  stated  time  after  the  completion  of 
his  contract  to  file  with  the  county  clerk  of 
the  county  in  which  the  building  is  situated 
"a  claim  containing  a  true  statement  of  his 
demand,  after  deducting  all  just  credits  and 
offsets,  with  the  name  of  the  owner,  or  re- 
puted owner,  if  known,  and  also  the  name 
of  the  person  by  whom  he  was  employed  or  to 
whom  he  furnished  the  materials,  and  also 
a  description  of  the  property  to  be  charged 
with  said  lien,  sufficient  for  identification, 
which  claim  shall  l>e  verified  by  the  oath  of 
himself  or  of  some  other  person  having 
knowledge  of  the  facts."   Id.  §  5644. 

Although  the  claim  filed  herein  complies 
with  all  these  necessary  requirements,  It  Is 
argued  by  defendants'  counsel  that  the  Hen 
undertaken  to  l>e  innmsed  on  the  property  for 
material  furnished  and  labor  performed  was 
not  for  the  alteration  or  repair  of  a  building, 
but  of  a  certain  electric  wiring  and  fixing, 
and  also  in  making  connections  in  and  alxnit 
a  building;  that  it  is  possible  for  electric 
wires  to  be  run  into  a  building  and  connec- 
tions made  without  such  wires  being  attached 
in  any  manner  to  the  structure ;  that  the  lien 
notice  herein  embraces  a  claim  for  "the  al- 
teration and  repair  of  certain  electric  wir- 
ing," and  also  for  labor  performed  "in  mak- 
ing connections  in  and  alwut  a  building"; 
that,  assuming  such  union  was  made  on  the 
building,  the  statute  does  not  give  a  lien  for 
the  alteration  or  repair  of  electric  wires,  and 
as  a  nonlienable  item  is  thus  united  in  a  lump 
sum  with  a  Henable  charge,  from  which  it 
is  incapable  of  segregation,  the  entire  claim 
is  unauthorized,  and  the  court  properly  sus- 
tained the  demurrer  and  dismissed  the  suit 
Electricity  is  now  generally  used  in  ali  cities 
of  any  importance  in  civilized  countries  to 
illuminate  buildings;  but  before  such  arti- 
ficial light  can  be  employed  for  that  purpose, 
wires  for  transmitting  the  current  must  be 
extended  from  the  station  where  the  electric- 
ity is  generated  to  the  places  where  it  is 
to  be  put  into  requisition.  The  persons,  firms, 
or  corporations  engaged  in  furnishing  elec- 
tricity usually  at  their  own  expense  set  poles 
and  suspend  wires  thereon,  with  which  con- 
nections are  made  by  other  wires,  so  that 
the  current  may  be  conducted  into  buildings 
and  there  used  for  illumination  or  for  other 
purposes.  The  wires  employed  to  distribute 
electricity  to  one  or  more  rooms  in  a  build- 
ing, if  attached  in  such  manner  as  to  indicate 
an  intention  to  make  them  fixtures,  become 
a  part  of  the  structure  and  are  as  necessary 
as  conduits  for  gas  or  water.  These  connect- 
ing and  distributing  wires,  when  made  fix- 
tures, become  the  property  of  the  owner  of 
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the  building  In  which  they  are  placed,  and 
the  value  of  the  material  furnished  and  of 
the  labor  employed  In  making  the  Improve- 
ments are  burdens  which,  under  a  statute 
like  ours,  may  be  Imposed  on  the  land  for 
the  construction,  alteration,  or  repair  of  any 
building.  Joyce,  Electric  Law  (2d  Ed.)  9 
1015;  20  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 
310;  27  Cyc.  38;  Scannevln  v.  Consolidated 
Mineral  Water  Co.,  25  R.  I.  318,  55  Atl.  754. 
Applying  this  rule  to  the  notice  of  Hen, 
though  the  statement  therein,  "in  the  altera- 
tion and  repair  of  certain  electric  wiring  and 
fixing  and  in  making  connections  In  and  about 
the  building,"  etc.,  might  be  susceptible  to  the 
interpretation  given  by  the  defendants'  coun- 
sel, a  reasonable  construction  of  the  language 
employed  tends  to  show  a  purpose  to  aver 
that  the  alteration,  repair,  and  connection  set 
forth  were  made  in  and  about  the  building. 

The  notice  herein  makes  a  prima  facie  case, 
which,  if  uncontroverted,  would,  In  our  opin- 
ion, entitle  the  plaintiff  to  a  decree  of  fore- 
closure ;  and,  this  being  so,  the  decree  is  re- 
versed, and  the  cause  remanded,  with  di- 
rections to  overrule  the  demurrer,  and  for 
such  other  proceedings  as  may  be  necessary, 
not  inconsistent  with  this  opinion. 


OREGON  ELECTRIC  RT.  CO.  v.  TERWIL- 
LIGER  LAND  CO.  et  al. 

(Supreme  Court  of  Oregon.  Feb.  18, 1008.) 

1.  Costs — Costs  on  Appeal — Taxation — Ob- 
jections— Verification. 

Where  on  taxation  of  costs  on  appeal  the 
right  to  recover  a  certain  item  is  practically  ad- 
mitted, but  the  reasonableness  of  the  amount  is 
disputed,  the  amount  not  being  fixed  by  law,  it 
would  seem  that  the  objection  should  be  veri- 
fied; but,  where  the  right  to  recover  an  entire 
item  is  disputed,  the  objection  is  in  the  nature 
of  a  demurrer,  and  is  sufficient  without  verifi- 
cation. 

2.  Same. 

Where  after  judgment  in  condemnation  pro- 
ceedings plaintiff  lost  its  right  to  appeal  by  pay- 
ing the  damages  and  taking  possession  of  the 
premises,  defendant,  who  had  knowledge  of  such 
fact,  and  moved  to  dismiss  the  plaintiff's  appeal 
therefor,  was  not  entitled  to  recover  costs  of 
additional  brief  and  abstract,  incurred  after  such 
knowledge. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Costs,  8  072.] 

Motion  to  retax  costs. 

For  original  hearing  see  03  Pac.  334. 

MOORE,  J.  This  is  a  motion  to  retax 
costs.  The  appeals  herein  were  dismissed, 
whereupon  defendants'  counsel  filed  a  bill  of 
the  costs  and  disbursements,  incurred  by  their 
clients  in  preparing  for  trial  in  this  court 
An  objection  to  the  items  for  printing  an  ad- 
ditional abstract  and  a  brief,  $0.10  and  $78, 
respectively,  having  been  sustained  by  our 
clerk,  his  action  is  sought  to  be  reviewed  in 
this  summary  manner.  The  defendants'  coun- 
sel insist  that,  as  the  objections  were  not 
verified,  the  items  mentioned  were  improper- 
ly rejected,  and  should  now  be  allowed. 


The  rules  of  this  court  (35  Or.  587)  were 
amended  July  25,  1007,  in  respect  to  the  tax- 
ation of  costs,  thereby  changing  in  most  par- 
ticulars the  decisions  heretofore  rendered  on 
that  subject  When  the  right  to  recover  an 
item  of  disbursements  is  practically  admitted 
by  the  adverse  party  who  disputes  the  rea- 
sonableness of  the  charge,  the  objection  in- 
terposed ought  to  state  that  not  more  than 
a  specified  sum  of  money  should  be  allowed ; 
and  it  would  seem  that  in  such  case  the  ob- 
jection should  be  verified,  because  the  value 
or  the  measure,  not  being  fixed  by  law,  must 
be  determined  upon  affidavits  as  a  question 
of  fact  When,  however,  an  entire  item  is 
challenged  on  the  ground  that  the  charge 
is  unwarranted,  the  exception  is  in  the  na- 
ture of  a  demurrer,  which  presents  a  legal 
question,  and  we  are  unable  to  perceive  why 
the  objection  in  such  case  should  be  verified. 
In  the  case  at  bar  the  objections  contest  the 
right  of  the  defendants  to  collect  any  stun 
of  money  on  account  of  the  items  charged, 
and,  upon  principle,  are  sufficient  without 
verification. 

The  transcript  shows  that  it  was  filed  in 
this  court  September  30,  1007,  at  which  time 
the  defendants  knew  that  plaintiff  had  tak- 
en possession  of  the  real  property  condemn- 
ed, and  built  a  railway  thereon.  If  it  were 
not  for  the  rule  firmly  established  by  repeat- 
ed adjudication  of  this  court,  that  jurisdic- 
tion of  the  subject-matter  cannot  be  waived 
by  the  parties,  the  filing  of  an  additional  ab- 
stract or  a  brief  by  a  respondent  should  be 
deemed  such  a  relinquishment  of  his  right  as 
to  entitle  an  appellant  to  have  his  cause 
heard  on  the  merits.  Though  this  cannot  be 
done  under  our  practice,  no  party  respondent 
should  be  permitted  to  recover  any  item  of 
disbursement  incurred  after  the  trial  of  the 
cause  in  the  lower  court,  when  his  motion  to 
dismiss  an  appeal  for  want  of  jurisdiction  is 
sustained.  A  few  days  after  the  transcript 
herein  was  filed,  this  court  was  in  session, 
and  could  then  have  heard  the  motion  to  dis- 
miss the  appeal  as  well  as  at  any  other  time. 
The  defendants  became  liable  for  the  expense 
of  printing  the  abstract  and  the  brief  after 
they  knew  the  existence  of  the  facts  which 
they  successfully  invoked  to  defeat  the  trial 
of  the  appeals;  and,  this  being  so,  they  are 
not  entitled  to  recover  the  sums  demanded 
therefor. 

The  action  of  the  clerk  in  rejecting  the 
items  is  approved. 


WINTER  v.  UNION  PACKING  CO. 
(Supreme  Court  of  Oregon.  Feb.  18, 1008.) 

1.  Corporations — Actions — Venue — Transi- 
tory Actions. 

A  transitory  action  must  be  brought  against 
a  domestic  corporation  either  in  the  county 
where  it  has  its  principal  office  or  place  of  busi- 
ness or  in  the  county  where  the  cause  of  action 
arose. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  55  1035-1046.] 
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i.  Appe  aba  if ci  —  Chaixsnoiwo  Jubisoiction 
— Emwr  or  Special  appeabance. 

A  defendant  may  appear  specially  to  chal- 
lenge the  jurisdiction  of  the  court  either  by 
motion  or  by  plea  In  abatement,  where  the 
want  of  jurisdiction  does  not  appear  on  the 
face  of  the  record,  without  subjecting  himself 
to  its  jurisdiction  for  any  other  purpose:  but. 
if  jurisdiction  is  necessary  to  the  granting  of 
the  relief  sought,  the  appearance  is  general,  re- 
gardless of  the  purpose  or  character  of  the  ap- 
pearance. 

d.  Note.— For  cases  in  point,  see  Cent  Dig. 
3,  Appearance,  If  42-52.] 
8.  Same  —  Effect  of  Forthcoming  Bono  — 
Motion  to  Dismiss— Plea  in  Abatement— 
Bond  to  Dischabqb  Attachment. 
The  execution  of  a  forthcoming  bond  in  at- 
tachment, under  B.  ft  C.  Comp.  |  806,  does  not 
constitute  a  general  appearance,  neither  does  a 
special  appearance  to  more  for  dismissal  for 
want  of  jurisdiction,  nor  a  subsequent  plea  in 
abatement  setting  up  the  same  ground,  although 
an  application  to  the  court  to  discharge  an  at- 
tachment on  giving  an  undertaking  conditioned 
to  pay  any  judgment  in  the  action  is  an  acknowl- 
edgment of  the  court's  jurisdiction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  8,  Appearance,  {}  42-62.1 

Appeal  from  Circuit  Court,  Multnomah 
County;  Alfred  F.  Bears,  Jr.,  Judge. 

Action  by  Howard  Winter  against  the 
Union  Packing  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed. 

The  defendant  Is  a  domestic  corporation, 
having  its  principal  office  and  place  of  busi- 
ness In  Astoria,  Clatsop  county.  On  March 
12,  1904,  plaintiff  commenced  an  action 
against  It  In  the  justice's  court  for  Portland 
district,  Multnomah  county,  on  a  cause  of  ac- 
tion arising  In  Clatsop  county,  and  caused 
summons  to  be  served  upon  defendant  In  the 
latter  county.  At  the  time  the  action  was 
commenced  a  writ  of  attachment  waa  Issued 
and  levied  upon  certain  personal  property  be- 
longing to  defendant  in  Multnomah  county. 
On  March  14th  defendant  executed  and  de- 
livered to  the  officer  making  the  attachment 
a  redelivery  or  forthcoming  bond,  with  two 
sureties,  conditioned  as  provided  In  section 
306,  B.  ft  O.  Comp.,  and  the  possession  of  the 
attached  property  was  surrendered  to  It 
Thereafter  It  appeared  specially  and  moved 
to  dismiss  the  action  for  want  of  jurisdiction, 
because  defendant  was  a  resident  of  Clatsop 
county,  the  cause  of  action  arose  In  such 
county,  and  service  was  made  upon  It  there. 
The  motion  was  overruled,  whereupon  de- 
fendant filed  a  plea  in  abatement,  alleging 
substantially  the  same  state  of  facts.  The 
plea  was  stricken  out  on  motion,  and  defend- 
ant, declining  to  appear  or  plead  further, 
judgment  was  rendered  against  it,  as  prayed 
for  In  the  complaint  From  this  judgment  it 
appealed  to  the  circuit  court  where  the  judg- 
ment of  the  justice's  court  was  affirmed,  and 
It  now  brings  the  case  here  for  final  deter- 
mination. 

A.  M.  Smith,  for  appellant  Wm.  M.  La 
Force,  for  respondent 

BEAN,  C.  J.  (after  stating  the  facts  as 
above).  It  la  clear  that  the  judgment  appeal- 


ed from  la  erroneous,  unless  the  defendant 
voluntarily  submitted  itself  to  the  jurisdic- 
tion of  the  justice's  court  for  Multnomah 
county.  A  transitory  action  must  be  brought 
against  a  domestic  corporation  either  in  the 
county  where  it  has  its  principal  office  or 
place  of  business  or  In  the  county  where  the 
cause  of  action  arose.  Holgate  v.  O.  P.  B. 
Co.,  16  Or.  123,  17  Pac.  859;  Bailey  v.  Mal- 
heur Irrigation  Co.,  86  Or.  54,  57  Pac.  910. 
This  rule  is  not  disputed  by  plaintiff;  but  It 
Is  contended  that  defendant  voluntarily  sub- 
mitted Itself  to  the  jurisdiction  of  the  jus- 
tice's court  by  appearing  therein  and  moving 
to  dismiss,  and  especially  by  giving  a  re- 
delivery or  forthcoming  bond  to  secure  pos- 
session of  the  attached  property.  The  ap- 
pearance of  the  defendant  was  for  the  sole 
purpose  of  challenging  the  jurisdiction  of  the 
court  and  was  not  therefore,  a  general  ap- 
pearance, or  equivalent  to  the  service  of  sum- 
mons. A  defendant  may  appear  specially  In 
an  action  for  the  purpose  of  taking  advan- 
tage of  a  defect  In  the  notice  or  service,  or 
to  question  the  jurisdiction  of  the  court  with- 
out subjecting  himself  to  Its  jurisdiction  for 
any  other  purpose.  Kinkade  v.  Myers,  17  Or. 
470,  21  Pac.  057;  Belknap  v.  Charlton,  25 
Or.  41,  34  Pac.  75a  This  he  may  do  either 
by  motion,  or,  where  the  want  of  Jurisdiction 
does  not  appear  on  the  face  of  the  record,  by 
plea  in  abatement  Brown  v.  Webber  ft 
Trustee,  6  Gush.  (Mass.)  500;  Gregg  v.  Sum- 
ner, 21  111.  App.  110.  But  where  a  defendant 
appears  and  Invokes  the  judgment  of  the 
court  upon  a  matter,  which  presupposes  ju- 
risdiction, or  asks  relief  which  can  only  be 
granted  after  jurisdiction  has  attached,  his 
appearance  is  general,  and  gives  the  court 
jurisdiction  of  the  person  whether  limited  to 
a  special  purpose  or  not  The  character  of 
the  appearance  does  not  depend  upon  the 
form  of  the  motion  or  pleading,  but  upon  its 
substance,  and  the  relief  sought  Belknap  v. 
Charlton,  supra. 

The  remaining  question  Is  the  effect  of  the 
redelivery  bond  given  by  defendant  to  the 
officer  serving  the  writ  of  attachment  There 
are  two  bonds  provided  by  statute,  by  the 
giving  of  which  a  defendant  may  obtain  pos- 
session of  attached  property.  One  is  an  un- 
dertaking, as  provided  in  section  306,  "to  de- 
liver it  or  pay  the  value  thereof  to  the  sher- 
iff, to  whom  execution  upon  a  judgment  ob- 
tained by  the  plaintiff  In  the  action  may  be 
Issued";  and  the  other  la  by  an  application  to 
the  court  for  the  discharge  of  the  attachment 
upon  executing  and  delivering  to  such  court, 
or  the  judge  thereof,  an  undertaking  to  the 
effect  "that  the  sureties  will  pay  to  the  plain- 
tiff the  amount  of  the  judgment  that  may  be 
recovered  against  the  defendant  In  the  ac- 
tion." Section  312,  B.  AO.  Comp.  There  Is, 
It  will  be  noticed,  a  marked  distinction  be- 
tween the  method  of  procedure  and  the  terms 
and  effect  of  these  two  undertakings.  The 
latter  is  given  on  an  application  to  the  court 
to  discharge  the  attachment,  and  obligates 
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the  sureties  to  pay  such  judgment  at  may  be 

recovered  in  the  action.  Under  many  of  the 
authorities  It  binds  the  defendant  to  enter  an 
appearance,  or  be  liable  to  be  proceeded 
against  as  in  case  of  personal  service.  Drake 
on  Attachment,  |  822;  Delano  v.  Kennedy,  5 
Ark.  457;  Childress  v.  Fowler,  9  Ark.  159; 
Ferguson  v.  GlidewelL  48  Ark.  195,  2  a  W. 
711;  Blyler  v.  Kline,  64  Pa.  ISO;  Peebles  v. 
Weir,  60  Ala.  418;  Richard  v.  Mooney,  89 
Miss.  357;  Williams  v.  Gilkerson-Sloss  Com. 
Co.,  45  La.  1031, 13  South.  394;  Cheatham  v. 
Morrison,  37  8.  0. 187, 15  S.  E.  924;  New  Al- 
bany Mfg.  Co.  r.  Sulzer,  29  Ind.  App.  89,  63 
N.  B.  873.  The  former,  however,  requires  no 
action  of  the  court,  runs  to  the  sheriff,  and 
Is  not  for  the  payment  of  the  judgment  re- 
covered in  the  action.  It  Is  merely  an  en- 
gagement to  redeliver  the  attached  property, 
or  pay  the  value  thereof,  to  the  sheriff,  to 
whom  execution  upon  a  judgment  obtained 
by  the  plaintiff  in  the  action  may  be  issued, 
and  authorizes  the  sheriff  to  surrender  the 
actual  possession  of  the  property  to  defend- 
ant or  other  person  claiming  it,  but  does  not 
dissolve  the  attachment,  nor  withdraw  the 
property  from  the  operation  of  the  lien  there- 
of. Drake  v.  Sworts,  24  Or.  198,  83  Pac.  563; 
Coos  Bay  R.  R.  Co.  v.  Welder,  26  Or.  453,  88 
Pac.  838;  Dickson  v.  Back,  82  Or.  217,  51 
Pac  727.  It,  therefore,  cannot  have  the  same 
effect  as  a  bail  bond  or  undertaking  for  the 
discharge  of  an  attachment  It  does  not  re- 
lease the  lien  of  the  attachment,  nor  stand 
in  the  place  of  the  attached  property.  The 
giving  of  such  an  undertaking  is  not  an  ac- 
knowledgment of  the  jurisdiction  of  the  court 
or  the  validity  of  the  attachment;  and  we 
have  not  been  referred  to,  nor  have  we  been 
able  to  find,  any  authorities  holding  that  the 
giving  of  such  a  bond  is  an  admission  of  ju- 
risdiction over  the  person  of  the  defendant. 
'An  application  to  the  court  to  discharge  an 
attachment  on  giving  an  undertaking,  con- 
ditioned to  pay  any  judgment  that  may  be  re- 
covered in  the  action,  may  well  be  held  to  be 
'an  acknowledgment  of  the  jurisdiction  of  the 
court  over  the  person,  and  render  a  defend- 
|  ant  liable  to  be  proceeded  against,  as  in  case 
of  personal  service;  but  no  such  effect  can 
jbe  accorded  a  mere  undertaking  to  redeliver 
the  attached  property  or  pay  its  value  to  the 
officer  to  whom  execution  upon  the  judgment 
recovered  by  the  plaintiff  In  the  action  may 
issue.  The  one  is  an  obligation  to  pay  any 
judgment  which  may  be  recovered  if  the  at- 
tachment is  dissolved  by  the  court,  and  the 
other  is  a  mere  engagement  of  the  obligors  to 
redeliver  the  property  or  pay  its  value  to  the 
officer,  In  case  plaintiff  should  recover  Judg- 
ment and  execution  should  be  issued  thereon, 
and  does  not  affect  the  lien  of  the  attachment. 
*  We  are  of  the  opinion,  therefore,  that  the 
defendant  did  not  submit  Itself  to  the  juris- 
diction of  the  court  either  by  Its  motion  to 
dismiss  or  plea  in  abatement  or  by  giving 
the  redelivery  bond.  Judgment  of  the  court 
below  Is  reversed. 


(51  Or.  1«> 

IRELAND  y.  WARD.* 

(Supreme  Court  of  Oregon.  Feb.  18,  1908.) 
L  Pleading — Coiclaiht— Motion  to  Make 

Mobs  Definite  —  Husband  and  Wife — 

Alienation  or  Affection. 

It  ia  not  error  to  overrule  a  motion  to  make 
more  specific  a  complaint  alleging  that  defend- 
ant "seduced"  plaintiff's  wife  and  enticed  her 
away,  where  plaintiffs  counsel  stated  that  he 
intended  to  charge  adultery  by  defendant  and 
plaintiffs  wife,  whereupon  defendant's  counsel 
remarked,  "That  is  all  I  want  to  know,"  and  the 
case  was  tried  on  the  theory  of  the  explanation 
given. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  39,  Pleading,  ||  1173-1193.] 

2.  Wobds  and  Pheases— "Seduce." 

The  word  "seduce,"  when  used  to  denote 
the  conduct  of  a  man  toward  a  woman,  is  gen- 
erally understood  to  mean  the  use  of  some  in- 
fluence, promise,  arts,  or  means  on  his  part  by 
which  she  is  induced  to  surrender  her  chastity 
and  virtue  to  his  embraces. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  7,  pp.  6388-6393?] 

8.  Tbial— Reception  or  Evidence— Showino 

G BOUNDS  FOB  ADMISSION. 

A  witness,  becoming  ill  during  cross-exam- 
ination, was  excused  for  the  time,  and  after- 
ward her  physician  was  asked,  **What  is  her 
condition,  and  what  is  its  cause,  if  you  can 
tell?"  Held  that,  as  the  question  did  not  sug- 
gest the  answer  desired,  and  counsel  did  not 
state  that  he  expected  to  show  by  the  expected 
answer  that  her  illness  was  real,  and  not  simu- 
lated, in  order  to  avoid  further  cross  exsmina- 
tion,  sustaining  an  objection  to  the  question  was 
not  error. 

4.  Appeal  and  Ebbob— Recobd— Gbounds  or 
Review. 

Error,  if  any,  in  overruling  an  objection  to 
remarks  of  counsel  is  not  available,  where  the 
exceptions  do  not  show  that  the  remarks  were 
not  a  proper  answer  to  remarks  by  the  opposing 

counsel. 

5.  Husband  and  Wits— Alienating  Affec- 
tions—Mattebs  to  be  Shown. 

To  maintain  an  action  for  the  alienation  of 
the  affections  of  plaintiff's  wife,  and  enticing 
her  away,  it  is  not  necessary  to  show  that  de- 
fendant had  sexual  intercourse  with  her. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Husband  and  Wife,  S  1118.] 

Appeal  from  Circuit  Court,  Lane  County; 
L.  T.  Harris,  Judge. 

Action  by  William  H.  Ireland  against  Al- 
bert J.  Ward.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

This  is  an  action  by  William  H.  Ireland 
against  Albert  J.  Ward  to  recover  damages 
for  the  alleged  alienation  of  the  affections 
of  the  plaintiff's  wife.  The  complaint  avers 
the  marriage  of  the  plaintiff  and  his  wife; 
the  existence  of  the  connubial  relation  at  all 
the  times  stated  herein ;  that  the  spouses  liv- 
ed happily  together  until  their  domestic  felic- 
ity was  disturbed  by  the  wrongful  acts  and 
conduct  of  the  defendant,  specifically  set- 
ting them  forth;  that  the  defendant  by 
means  of  undue  influence,  and  with  intent 
to  Injure  the  plaintiff,  maliciously  seduced 
tiie  letter's  wife  and  alienated  her  affections 
from  her  husband;  and  that  in  May,  1906, 
the  defendant,  intending  to  deprive  the  plain- 
tiff of  the  comfort  society,  fellowship,  and 
assistance  of  bis  wife,  maliciously  enticed  her 

•Rehearing  denied  March  17,  180* 
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away  from  him.  A  motion  to  make  the  com- 
plaint more  definite  and  certain  having  been 
overruled,  an  answer  was  filed  denying  gen- 
erally each  allegation  of  the  complaint,  on 
which  issues  the  cause  was  tried;  and  a 
judgment  having  been  rendered  against  the 
defendant  for  the  sum  of  $5,000,  he  appeals. 

L.  Bilyeu  and  A.  C.  Woodcock,  for  appel- 
lant.  J.  M.  Williams,  for  respondent. 

MOORE,  J.  (after  stating  the  facts  as 
above).  It  is  contended  by  defendant's  coun- 
sel that  an  error  was  committed  in  denying 
the  motion  to  make  the  complaint  more  defi- 
nite and  certain.  The  bill  of  exceptions 
states  that  when  this  motion  was  argued  the 
plaintiff's  counsel  admitted  that  he  intended 
to  charge  in  the  complaint,  by  the  use  of  the 
word  "seduced,"  that  the  defendant  had  com- 
mitted adultery  with  the  plaintiff's  wife, 
whereupon  the  defendant's  counsel  remark- 
ed: "That  la  all  I  want  to  know."  Web- 
ster's International  Dictionary  defines  the 
word  "seduce"  as  follows:  "To  draw  aside 
from  the  path  of  rectitude  and  duty  in  any 
manner."  The  word  "seduce,"  however,  when 
employed  to  denote  the  conduct  of  a  man  to- 
wards a  woman,  Is  generally  understood  to 
mean  the  use  of  some  influence,  promise, 
arts,  or  means  on  his  part  by  which  she  Is 
induced  to  surrender  her  chastity  and  virtue 
to  his  embraces.  Patterson  v.  Hayden,  17  Or. 
230,  21  Pac.  129,  3  L.  R.  A.  529,  11  Am. 
St  Rep.  822.  The  word  under  consideration 
is  susceptible  to  two  meanings;  but  as  the 
plaintiff's  counsel  stated  the  sense  in  which 
he  Intended  to  employ  the  term,  and  his  ex- 
planation being  satisfactory,  no  error  was 
committed  In  denying  the  motion.  The  cause 
was  tried  upon  the  averments  of  the  com- 
plaint as  though  It  specifically  charged  the  de- 
fendant with  alienating  the  affections  of  the 
plaintiffs  wife  by  committing  adultery  with 
her,  and  also  by  unlawfully  enticing  her 
away  from  her  husband. 

Mrs.  Ireland  appeared  at  the  trial  herein 
as  a  witness  for  the  defendant,  but  on  her 
cross-examination  she  became  ill,  whereupon 
the  plaintiff's  counsel  waived  the  right  to  ob- 
tain from  her  any  further  testimony.  She 
was  taken  to  a  room  In  the  courthouse,  and 
Dr.  J.  W.  Harris,  a  graduate  of  medicine, 
waited  upon  her,  and  thereafter,  appearing 
as  a  witness  for  the  defendant,  he  was  Inter- 
rogated, in  relation  to  the  patient,  as  fol- 
lows: "What  Is  her  condition,  and  what  is 
its  cause,  if  you  can  tell?"  An  objection  to 
the  question,  on  the  ground  that  it  was  im- 
material and  Incompetent,  having  been  sus- 
tained, an  exception  was  allowed.  It  Is  main- 
tained that  an  error  was  thus  committed,  the 
defendant's  counsel  arguing  that  the  ques- 
tion was  intended  to  show  that  the  Illness  of 
the  witness  was  real,  and  that  her  physical 
condition  was  not  simulated  In  order  to  avoid 
cross-exomination.  If,  from  the  form  of  a 
question  propounded  to  a  witness,  the  an- 


swer is  apparent,  It  Is  not  necessary  for  coun- 
sel, when  an  objection  is  interposed,  to  state 
to  the  court  what  reply  is  reasonably  expect- 
ed to  the  Interrogatory,  for  that  is  obvious. 
Stanley  v.  Smith,  15  Or.  505,  16  Pac.  174; 
State  v.  Savage,  36  Or.  191,  60  Pac.  610,  61 
Pac.  1128;  Beers  v.  Aylsworth,  41  Or.  251, 
69  Pac.  1025.  Where,  however,  the  answer 
solicited  is  not  manifest  from  an  inspection 
of  the  question  asked,  and  an  objection  to 
the  inquiry  is  urged,  it  is  incumbent  upon 
counsel  conducting  the  examination  to  state 
what  reply  he  reasonably  expects  from  the 
witness.  Kelley  v.  HIghfield,  15  Or.  277,  14 
Pac.  744;  State  v.  Bartmess,  33  Or.  110,  54 
Pac.  167;  Jennings  v.  Oregon  Land  Co.,  48 
Or.  287,  86  Pac.  367.  A  statement  by  the 
physician  of  the  nature  of  Mrs.  Ireland's 
sudden  Illness,  or  of  the  causes  that  contrib- 
uted to  her  indisposition,  would  not,  In  all 
probability,  have  disclosed  the  answer  which 
it  is  now  claimed  by  counsel  that  they  desir- 
ed to  elicit  from  him.  It  Is  not  to  be  sup- 
posed that  her  sickness  was  caused  by  ner- 
vous prostration,  superinduced  by  the  rigid 
cross-examination  to  which  she  was  sub- 
jected, for,  If  such  had  been  the  case,  the 
court  would  have  undoubtedly  permitted  the 
question  to  have  been  answered.  Testimony 
tending  to  show  any  other  form  of  disease 
would  have  been  immaterial;  and,  as  no 
statement  was  made  by  defendant's  counsel 
of  the  reply  reasonably  to  be  expected  from 
the  Inquiry,  and  the  question  asked  did  not 
suggest  the  answer  now  desired,  no  error  was 
committed  In  sustaining  the  objection. 

The  plaintiff's  counsel,  In  his  closing  argu- 
ment, stated  to  the  jury  that  Mrs.  Ireland's 
Illness  deprived  him  of  an  important  right, 
and  that,  If  he  could  have  further  cross-ex- 
amined her,  he  might  have  been  able  to  pro- 
duce much  testimony  favorable  to  his  client. 
An  objection  to  this  remark  having  been  over- 
ruled, and  an  exception  allowed.  It  Is  Insist- 
ed that  an  error  was  committed.  An  attor- 
ney. In  arguing  a  cause  to  a  jury,  ought  to 
confine  his  remarks  to  the  facts  in  evidence, 
and  for  any  departure  from  this  requirement 
It  should  be  the  duty  of  a  court  to  interrupt 
the  discourse,  and  particularly  so,  when  at- 
tention Is  called  thereto,  and  objection  made 
on  that  ground.  An  attorney  Is  entitled  to 
advert  to  such  reasonable  Inferences  as  he 
thinks  are  deducible  from  the  evidence.  A 
sense  of  fair  treatment  also  prompts  a  court 
to  permit,  over  objection  and  exception,  a  re- 
ply to  be  made  to  the  argument  which  the 
opposing  counsel  have  advanced.  In  civil 
actions,  unless  the  remarks  of  an  attorney- 
are  clearly  without  the  legitimate  range  of 
the  evidence,  the  bill  of  exceptions  ought  to 
show  that  the  language  complained  of  was 
not  provoked.  The  reason  for  this  rule  is 
stated  in  a  note  to  the  text  In  2  Ency.  PL 
&  Pr.  732,  as  follows:  "Remarks  which 
would  not  be  primarily  legitimate  may  under 
all  the  circumstances  be  entirely  within 
bounds  as  answers  to  statements  or  argu- 

Digitized  by  Google 


98  PACIFIC  REPORTER.  (Or. 


934 

meuts  of  opposing  counsel."  The  bill  of  ex- 
ceptions does  not  show  that  the  observations 
to  which  exceptions  were  taken  were  not  In- 
stigated by  adverse  remarks.  Whether  or 
not  the  inference  which  plaintiff's  counsel 
sought  to  establish  from  his  preclusion  of  a 
complete  cross-examination  of  Mrs.  Ireland 
is  a  legitimate  deduction  which  entitled  him, 
in  a  civil  action,  to  comment  thereon  before 
the  jury,  is  not  necessary  to  determine  at 
this  time,  for  the  remarks  are  not,  in  our 
opinion,  such  a  violation  of  the  privilege  of 
an  attorney  as,  In  the  absence  of  the  show- 
ing mentioned,  would  render  the  argument 
objectionable;  and  hence.  If  an  error  was 
committed,  it  has  not  been  made  available. 

The  court  charged  the  jury,  in  effect,  that, 
if  they  should  flud  that  the  defendant,  by 
his  Intentional  acts  or  conduct,  alienated  the 
affections  of  Mrs.  Ireland,  or  by  such  means 
caused  her  to  remain  away  from  her  hus- 
band, it  was  not  necessary  to  prove  that  the 
defendant  had  sexual  intercourse  with  her 
to  entitle  the  plaintiff  to  recover  a  judgment 
herein.  An  exception  having  been  taken  to 
this  Instruction,  it  is  contended  that  an  error 
was  committed  in  giving  It.  It  is  argued 
that  the  gravamen  of  the  charge,  as  explain- 
ed by  plaintiff's  counsel  when  the  motion  to 
make  the  complaint  more  definite  and  certain 
was  Interposed,  is  the  alleged  violation  by 
the  defendant  of  the  chastity  of  the  plain- 
tiffs wife ;  and,  the  cause  having  been  tried 
on  that  theory,  the  Jury  were  erroneously 
permitted  to  place  their  verdict  on  another 
ground.  "The  action  for  seducing  the  wife 
away  from  the  husband,"  says  a  noted  au- 
thor, "la  by  no  means  confined  to  the  case 
of  improper  and  adulterous  relations ;  but  It 
extends  to  all  cases  of  wrongful  interference 
in  the  family  affairs  of  others  whereby  the 
wife  Is  Induced  to  leave  the  husband,  or  to 
so  conduct  herself  that  the  comfort  of  the 
married  life  is  destroyed."  Cooley,  Torts 
(3d  Ed.)  *2«4.  The  gist  of  the  action  by  a 
husband  for  enticing  away  his  wife,  without 
justifiable  cause,  Is  the  loss  of  the  comfort, 
society,  and  services  of  the  wife  (Barnes  v. 
Allen.  *40  N.  Y.  390).  and  the  allegation  and 
proof  of  adultery  are  not  necessary  to  the 
maintenance  of  such  an  action  (Higham  v. 
Vanosdol,  101  Ind.  100;  Adams  v.  Main,  3 
Ind.  App.  232,  20  N.  E.  702,  50  Am.  St.  Rep. 
200).  The  gist  of  the  complaint  is  not  the 
commission  of  adultery,  but  the  alienation 
of  the  wife's  affections ;  and  hence  the  Instruc- 
tion complained  of  was  authorized,  and  no 
error  was  committed  in  giving  it. 

Other  exceptions  are  noted,  but,  deeming 
them  unimportant,  the  judgment  is  affirmed. 


ANDERSON  r.  GRIFFITH  et  al. 

(Supreme  Court  of  Oregon.    Feb.  25,  1908.) 

1.  Usury — Defense — Necessity  of  Plea. 

Plaintiff  sued  on  a  note  for  $2,025,  alleg- 
ing a  balance  of  $625.95  due,  with  interest,  etc. 
Two  of  the  defendants  answered,  admitting  the 


execution  of  the  note,  and  alleging  that  in  ad- 
dition to  the  indorsements  admitted  they  had 
paid  $500,  which  plaintiff  bad  neglected  to  cred- 
it, and  prior  to  the  action  had  tendered  $350.20 
in  full  payment  of  the  debt,  when  but  $100.89 
was  due.  The  reply  denied  the  new  matter 
pleaded,  and  on  the  trial  plaintiff  proved  that 
the  $500  had  been  paid  without  any  application, 
and  that  plaintiff  bad  applied  it  to  a  debt  of 
that  amount  which  defendants  had  agreed  to  pay 
as  extra  compensation  for  plaintiff's  agreement 
to  extend  payment  until  certain  mining  claims 
mortgaged  to  secure  the  debt  had  been  sold. 
HeU,  that  defendants  were  entitled  to  presume 
that  the  only  question  involved  was  the  payment 
of  the  $500  as  alleged,  so  that  they  had  no  op- 
portunity to  plead  usury  prior  to  the  raising  of 
the  issue  at  the  trial,  and  were  therefore  not 
barred  from  such  defense,  because  it  was  not 
pleaded. 

2.  Payment — Application — Nature  of  Debt. 

Where  a  debtor  owes  more  than  one  debt 
to  a  creditor,  the  creditor  is  bound  to  follow  the 
debtor's  directions  as  to  application  of  pay- 
ments, but  in  the  absence  of  any  direction,  may 
apply  the  payment  to  any  lawful  demand,  ex- 
cluding a  spurious  or  a  pretended  claim,  an  Im- 
moral one,  a  gambling  contract,  or  usury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Payment,  §§  104-114.] 

3.  Usury— Amount  of  Interest. 

Under  B.  &  C.  Comp.  8  4595,  allowing  a 
charge  of  10  per  cent,  interest  for  the  use  of 
money,  a  payment  of  $500  for  the  nse  of  $2,1)25 
for  2  years,  5  months,  and  19  days  would  not 
have  been  usury;  but,  the  entire  money  not 
having  been  retained  for  that  length  of  time,  the 
charge  became  usurious. 

4.  Interest— Maturity  of  Debt— Rescission 
of  Usurious  Contract. 

Defendants  agreed  to  pay  plaintiff  $2,025 
on  or  before  five  years  from  March  19,  1897. 
secured  by  a  mortgage  on  certain  mining  claims, 
providing  that  on  a  sale  of  the  premises  tne 
debt  should  be  at  once  payable.  The  claims 
were  sold  August  25.  1903.  when  the  obligation 
matured,  and  thereafter  bore  interest  at  C  per 
cent.  On  March  19.  1902.  it  was  orally  agreed 
that  in  consideration  of  $500  extra  compensa- 
tion the  mortgage  debt  might  be  deferred  until 
the  claims  were  sold.  Plaintiff  sued  for  a  bal- 
ance of  $025.95.  having  applied  a  payment  of 
$500  on  the  extension  agreement.  Defendants 
deposited  $1(50.89.  which  they  permitted  plain- 
tiff to  recover.  Held,  that  defendants'  conces- 
sion that  the  sum  deposited  was  due  to  plain- 
tiff was  a  rescission  of  the  usurious  agreement 
to  pay  $500  for  plaintiff's  forbearance,  and 
thereby  entitled  plaintiff  to  interest  at  6  per 
cent,  from  March  19,  1902.  when  the  note  ma- 
tured, instead  of  August  25,  1903,  when  the 
mining  claims  were  sold. 

5.  Tender— Nonacceptance— Keeping  Ten- 
der Good. 

Where  defendants  made  a  written  offer 
to  pay  plaintiff  more  than  was  due  him,  but 
only  deposited  with  the  clerk  a  sum  less  than 
plaintiff  was  entitled  to  recover,  the  tender  was 
not  kept  good. 

[Ed.  Note.— For  cases  In  point,  see  Cent,  Dig. 
vol.  45,  Tender,  §§  55,  56.] 

Appeal  from  Circuit  Court,  Lane  County; 
L.  T.  Harris,  Judge. 

Suit  by  A.  J.  Anderson  against  William 
Griffith  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Modified  and  af- 
firmed. 

This  Is  a  suit  by  A.  J.  Anderson  against 
William  Griffith,  J.  W.  Reed,  and  the  Oregon 
Securities  Company,  a  corporation,  to  fore- 
close a  mortgage.  It  Is  alleged  in  the  com- 
plaint: 'That  on  March  19, 1897,  Griffith  and 
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Reed  gave  to  the  plaintiff  their  promissory 
note  for  $2,025,  due  on  or  before  five  years, 
without  interest,  and  to  secure  the  payment 
thereof  they  executed  to  him  a  mortgage  of 
an  undivided  one-fourth  Interest  in  three 
mining  claims.  That  the  mortgage  provided 
that,  in  case  of  a  sale  of  the  premises  with- 
in the  time  specified,  the  debt  should  at  once 
become  payable.  That  the  claims  were  sold 
August  25,  1903,  when  the  obligation  matur- 
ed, and  the  debt  thereafter  bore  Interest  at 
the  rate  of  6  per  cent,  per  year.  That  the  fol- 
lowing payments,  and  no  others,  have  been 
made,  to  wit:  August  26,  1903,  $1,000;  Sep- 
tember 4,  1904,  $250;  and  September  27, 1905, 
$250;  thus  leaving  due  $625.95,  with  inter- 
est thereon  since  the  latter  date.  That  $65 
Is  a  reasonable  sum  as  attorney's  fees,  as  pro- 
vided for  in  the  note.  That  the  interest  of 
the  Oregon  Securities  Company  in  the  prem- 
ises is  subject  to  plaintiff's  lien  thereon. 
The  defendants  Griffith  and  Reed,  answering, 
admit  that  their  codefendant  is  a  corpora- 
tion, that  they  executed  the  mortgage  men- 
tioned, that  the  premises  were  sold  August 
25,  1903,  that  the  debt  thereafter  bore  inter- 
est at  the  legal  rate,  and  that  they  made 
the  payments  stated,  but  deny  all  the  other 
allegations  of  the  complaint.  For  a  separate 
defense  they  aver  that,  in  addition  to  the  in- 
dorsements specified,  they  paid  on  account 
of  the  note,  November  13,  1905,  $500,  which 
sum  the  plaintiff  unlawfully  neglected  to 
credit  thereon ;  that  prior  to  the  commence- 
ment of  this  suit  they  made  a  written  tender 
to  him  of  $350.20  in  full  payment  of  the  debt, 
when  there  was  due  thereon  only  $160.89, 
which  latter  sum  they  deposited  with  the 
clerk  of  the  court  for  him.  The  reply  denies 
the  allegations  of  new  matter  in  the  answer, 
and,  the  cause  having  been  tried,  the  defend- 
ants were  awarded  their  costs  and  disburse- 
ments, and  the  suit  was  dismissed,  from 
which  decree  the  plaintiff  appeals. 

W.  W.  Cardwell,  for  appellant.  C.  A. 
Hardy,  for  respondents. 

MOORE,  J.  (after  stating  the  facts  as 
above).  The  testimony  given  at  the  trial 
shows  that  on  March  19,  1897,  the  plaintiff 
was  the  owner  of  the  specified  interest  in  the 
several  mining  claims,  which  property  he  at 
that  time  sold  and  conveyed  to  Griffith  and 
Reed  for  $2,025,  taking  as  security  therefor 
a  mortgage  on  the  premises;  that  about 
March  19,  1902,  when  the  note  evidencing  the 
debt  matured,  it  was  orally  agreed  that  in 
consideration  of  $500  extra  compensation  the 
payment  of  the  mortgage  debt  might  be  de- 
ferred until  the  mining  claims  could  be  sold; 
that  a  sale  thereof  was  effected  August  25, 
1903,  and  there  was  paid  on  account  of  the 
purchase  price  $3,000,  of  which  sum  the  plain- 
tiff received  and  credited  on  the  note  $1,000, 
and  thereafter  obtained  the  money  evidenced 
by  the  other  Indorsements  appearing  on  the 
negotiable  Instrument;  that  on  November  13, 


1905,  the  defendants  sent  a  check  for  $500  to 
the  plaintiff,  without  Indicating  how  the  mon- 
ey represented  thereby  should  be  credited, 
whereupon  he  applied  it  in  discharging  their 
promise  to  pay  for  the  Indulgence.  Griffith 
and  Reed  severally  testified,  and  the  court 
found,  though  denied  by  the  plaintiff,  that 
the  stipulation  to  pay  the  extra  remunera- 
tion was  In  lieu  of  interest,  that  the  plaintiff 
agreed  to  wait  for  his  money  until  it  was  re- 
ceived from  the  sale  of  the  premises,  and  that 
at  the  time  this  suit  was  instituted  the  en- 
tire purchase  price  had  not  been  paid. 

It  is  contended  by  plaintiff's  counsel  that, 
as  Griffith  and  Reed  were  indebted  on  the 
promissory  note  and  on  the  oral  agreement  to 
pay  for  the  delay,  when  they  sent  the  $500, 
without  directions  as  to  what  account  should 
be  credited  therewith,  the  plaintiff  was  enti- 
tled to  apply  the  money  in  discharging  their 
obligation  for  the  postponement,  and  that  the 
question  of  usury  is  not  involved  herein,  be- 
cause it  is  not  made  an  issue  by  the  plead- 
ings. It  is  maintained  by  the  defendants' 
counsel,  however,  that  an  agreement  Is  usuri- 
ous when  a  party  seeks  to  obtain  for  a  for- 
bearance to  enforce  a  legal  remedy  a  greater 
compensation  than  is  allowed  by  law  for  the 
use  of  money ;  that  a  creditor,  in  the  absence 
of  directions,  cannot  apply  money  received  up- 
on an  illegal  claim;  and  that  the  court  prop- 
erly devoted  the  sum  specified  in  the  check 
as  a  payment  on  account  of  the  principal. 
The  editors  of  the  Encyclopedia  of  Pleading 
and  Practice,  in  discussing  the  necessity  of 
pleading  usury  as  a  defense,  say :  "As  a  gen- 
eral rule,  both  at  law  and  In  equity,  where 
usury  does  not  appear  on  the  face  of  the 
plaintiff's  pleadings,  a  defendant  who  de- 
sires to  avail  himself  of  that  defense  must 
plead  It,  or  in  some  way  give  notice  thereof  to 
the  adverse  party;  and  this  rule  will  be  de- 
parted from  only  in  exceptional  cases,  as, 
for  Instance,  where  the  defendant  has  had  no 
opportunity  to  plead."  22  Ency.  PI.  &  Pr.  421. 
In  the  case  at  bar  the  defense  Interposed  is 
based  on  the  alleged  payment  of  $500  made 
by  the  defendants  November  13,  1905,  for 
which  sum  they  assert  proper  credit  was  not 
given;  and  the  allegation  is  denied  in  the  re- 
ply. From  the  issue  thus  framed  the  de- 
fendants had  the  right  to  suppose  that  the 
only  question  involved  was  the  payment  of 
the  sum  alleged.  At  the  trial,  however,  the 
plaintiff  admitted  he  received  the  money,  but 
applied  it  on  another  account  The  defend- 
ants, therefore,  bad  no  opportunity  to  plead 
usury;  but,  as  an  Issue  on  that  question  was 
made  by  the  evidence,  it  was  proper  for  the 
court,  as  intimated  in  Sujette  v.  Wilson,  13 
Or.  514,  518, 11  Pac.  267,  to  consider  the  mat- 
ter. 

The  right  of  a  debtor,  at  or  prior  to  mak- 
ing a  payment,  to  direct  the  application  there- 
of to  a  particular  debt,  where  he  owes  more 
than  one,  and  the  corresponding  duty  of  a 
creditor  to  obey  the  command,  are  recognised 
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and  fully  established.  Montour  v.  Grand 
Lodge,  38  Or.  47,  62  Pac.  524.  In  the  absence 
of  such  direction,  the  creditor  may  apply  the 
money  or  proi>erty  received  to  any  lawful  de- 
mand he  has  against  the  debtor.  Trullinger 
v.  Kofoed,  7  Or.  228,  33  Am.  Rep.  708.  In 
Greene  v.  Tyler,  39  Pa.  361,  the  court,  in 
speaking  of  the  application  of  a  payment, 
says:  "It  could  not  be  made  to  a  spurious 
or  pretended  claim;  nor  to  an  immoral  one, 
like  a  gambling  contract;  nor  to  usury,  for 
that  is  forbidden  by  statute."  To  the  same 
effect,  see  Real  Estate  Trust  Co.  v.  Keech, 
7  Hun,  253;  Turner  v.  Turner,  80  Va.  379; 
Stone  v.  Talbot,  4  Wis.  442,  468. 

Ten  per  cent,  interest  per  annum  is  the 
highest  rate  allowed  by  law  in  this  state  for 
the  use  of  money.  B.  &  C.  Coiup.  §  4595.  The 
payment  of  $500  for  the  use  of  $2,025  for  2 
years,  5  months,  and  19  days  would  have  been 
no  more  than  10  per  cent  interest  for  that 
time,  and  therefore  not  usurious.  It  will  be 
remembered  that  the  mortgage  note  matured 
March  19,  1902,  and  that  the  mining  claims 
were  sold  August  25,  1903.  For  this  exten- 
sion of  1  year,  5  months,  and  6  days  $500 
was  appropriated  by  the  plaintiff,  who,  after 
the  sale  of  the  premises,  charged  6  per  cent, 
interest  per  annum  for  the  use  of  the  money. 
The  plaintiff  could  have  received  $500  for  the 
use  of  the  money  for  that  time,  and  if  he  had 
thereafter  permitted  the  defendants  to  retain 
the  entire  sum  for  2  years,  7  months,  and  2 
days  at  (J  per  cent,  per  annum,  making  in  all 
4  years  and  8  days,  the  interest  received 
would  not  have  exceeded  10  per  cent,  per  an- 
num. The  entire  money  was  not  retained  for 
that  length  of  time,  and  hence  the  sum  sought 
to  be  recovered  for  the  use  of  it  would 
have  been  usurious. 

Permitting  the  plaintiff  to  recover  the  sum 
deposited  is  tantamount  to  a  rescission  of 
the  agreement  to  pay  $"»O0  for  the  forbear- 
ance. In  such  case  the  parties  should  be 
placed  in  statu  quo,  thereby  entitling  the 
plaintiff  to  interest  at  6  per  cent,  per  annum 
from  March  19.  194)2,  when  the  note  matured, 
instead  of  August  25,  1903.  when  the  mining 
claims  were  sold.  Computing  the  Interest  at 
the  legal  rate  from  the  maturity  of  the  note, 
and  deducting  the  payments  as  they  were 
severally  made,  there  remained  due  from  the 
defendants  to  the  plaintiff,  February  13,  1906, 
when  this  suit  was  instituted,  $349.95,  in- 
stead of  the  sum  ns  found  by  the  lower  court 
It  will  be  remembered  that  the  defendants 
made  a  written  offer  to  pay  the  plaintiff  $350.- 
20,  or  25  cents  more  than  was  due  him;  but 
they  did  not  keep  their  offer  good  by  deposit- 
ing that  sum  with  the  clerk,  and  left  with 
that  officer  only  $160.89. 

The  decree  will  therefore  be  modified,  so  as 
to  allow  the  plaintiff  the  sum  of  $349.95;  but 
as  he  refused  that  offer  when  it  was  made, 
we  believe  he  Is  only  entitled  to  the  costs  and 
disbursements  incurred  in  this  court,  which 
are  awarded  him. 


ABERNETHY  et  aL  v.  UFILMAN  et  aL 
(Supreme  Court  of  Oregon.    Feb.  25,  1908.) 

1.  Chattel  Mortgages  —  Advances— Bbjeach 
of  Contract — Foreclosure. 

Where  a  chattel  mortgagee  agrees  to  ad- 
vance a  definite  amount,  but  only  a  portion  there- 
of is  advanced,  the  mortgagee  may  nevertheless 
foreclose  the  mortgage  for  the  amount  due,  sub- 
ject to  a  set-oft  for  any  damages  the  mortgagor 
may  have  suffered  by  reason  of  the  mortgagees 
failure  to  advance  the  whole  sum. 

2.  Landlord  and  Tenant  —  Cropping  Con- 
tract—Nature of  Relation. 

A  lessor  and  lessee  under  a  cropping  con- 
tract are  tenants  in  common  in  the  crop,  and  if 
the  lessee  mortgages  his  interest,  the  mortgagee 
is  subrogated  only  to  the  lessees  rights  and 
interest,  and  to  the  extent  of  his  mortgage  is  a 
tenant  in  common  with  the  lessor,  so  that  in 
order  to  claim  as  against  the  lessor,  the  mort- 
gagee must  fulfill  the  lessee's  contract 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant  i  1397.J 

3.  Same— Preservation— Lien  fob  Advances. 

Plaintiffs  leased  certain  land  to  G.  for  hop 
culture  for  one-third  of  the  crop,  which  it  was 
G.'s  duty  to  harvest  and  bale.  G.  mortgaged 
his  two-thirds  to  defendants  to  secure  $1,500 
advances  to  enable  him  to  make  the  crop,  but 
defendants,  after  advancing  $700,  refused  to  ad- 
vance further  sums,  and,  G.  being  unable  to  pro- 
cure pickers,  plaintiffs  procured  and  paid  them 
under  an  agreement  with  defendants  agent  to 
pay  the  pickers  when  the  work  was  finished.  Held, 
that  plaintiffs  were  not  compelled  to  care  for  the 
crop  in  fulfillment  of  G.'s  agreement  in  the  mort- 
gage for  defendants'  benefit  to  do  so,  but  were 
entitled  to  advance  money  to  harvest  the  whole 
crop  in  order  to  protect  their  own  interest  so 
that  G.'s  share  was  applicable,  first,  to  the  pay- 
ment of  the  costs  and  disbursements  of  the  suit ; 
second,  to  plaintiff's  claim  for  advances ;  and, 
third,  to  the  payment  of  defendants'  mortgage. 

4.  Same  —  Enforcement  —  Pleading  —  Vari- 
ance. 

Where  a  complaint  alleged  that  a  tenant  un- 
der a  cropping  contract  delivered  the  crop  to 
the  landlords  as  a  pledge  to  secure  money  ad- 
vanced by  the  latter  lo  harvest  the  crop,  and 
also  that  the  tenant  was  unable  to  procure  the 
labor  to  care  for  the  crop,  and  requested  the 
hini"ords  to  assist  him,  and  that  they  rendered 
ser  .  in,  hired  laborers,  and  that  defendants, 
mortgagees  of  the  tenant's  interest,  directed  and 
requested  plaintiffs  to  cause  the  hops  to  be  pick- 
ed and  baled,  and  agreed  to  pay  the  expenses, 
evidence  that  plaintiffs  harvested  the  crop  with 
the  tenant's  consent,  and  were  holding  the  same 
accordingly,  was  not  a  variance. 

5.  Same— Cropping  Contract— Mortgages. 

Where  a  tenant  under  a  cropping  contract 
mortgaged  his  share  of  the  crop,  and  was  there- 
after unable  to  procure  funds  with  which  to 
harvest  the  crop,  which  funds  were  thereupon  ad- 
vanced by  the  landlords,  the  fact  that  the  har- 
vesting was  done  by  the  tenant  would  not  defeat 
the  landlords'  right  to  priority  for  the  amount 
so  advanced  as  against  the  mortgagee. 

Appeal  from  Circuit  Court,  Yamhill  Coun- 
ty; William  Galloway,  Judge. 

Action  by  Charles  II.  Abernethy  and  oth- 
ers against  S.  Uhlmau  and  others.  From  a 
decree  directing  that  the  proceeds  of  a  por- 
tion of  a  crop  belonging  to  defendant  Go  Sun 
be  upplied  pro  rata  on  the  claims  of  plaintiffs 
and  defendants  Uhlman,  both  parties  appeal. 
Reversed  and  rendered. 

This  is  a  suit  commenced  by  cross-bill  to 
an  action  pending  as  to  the  right  to  posses- 
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Bion  of  55  bales  of  hops;  the  conflict  growing 
out  of  the  following  facts:  The  plaintiffs 
leased  to  defendant,  Go  Sun,  a  Chinaman,  19 
acres  of  hops  for  a  term  of  five  years  from 
February,  1902,  plaintiffs  to  furnish  him  with 
team,  tools,  dryhouse,  wood,  poles,  water,  and 
dwelling,  and  to  pay  for  one-half  of  the  bur- 
lap and  sulphur,  Go  Sun  to  cultivate,  care  for, 
harvest,  cure,  and  bale  the  crop  at  his  own 
expense,  and  when  so  harvested  and  baled, 
to  deliver  to  plaintiffs  one-third  of  such  crop 
on  the  place,  and  on  March  11,  1905,  for  the 
purpose  of  securing  money  with  which  to  cul- 
tivate and  harvest  said  crop  under  said  lease 
for  the  year  1905,  Go  Sun  made  arrangements 
with  defendants,  S.  and  F.  Uhlman,  who  were 
hop  dealers,  to  advance  to  him  $1,500.  To 
secure  the  said  Uhlmans  for  such  advance- 
ment as  should  be  made,  he  executed  to  them 
a  chattel  mortgage  on  his  two-thirds  of  such 
crop  for  that  year;  the  reference  In  the 
mortgage  to  such  advancements  being  In  the 
following  language :  "That,  whereas,  the  par- 
ty of  the  first  part  expects  to  become  indebt- 
ed to  the  parties  of  the  second  part  within  six 
months  from  the  date  of  this  instrument,  for 
advances  and  loans  to  be  made  by  the  parties 
of  the  second  part  to  the  party  of  the  first 
part,  to  an  amount  not  exceeding  in  the  ag- 
gregate the  sum  of  fifteen  hundred  ($1,500) 
dollars,  gold  coin  of  the  United  States,  for 
which  loans  and  advances  the  party  of  the 
first  part  is  to  execute  to  the  parties  of  the 
second  part,  one  or  more  negotiable  promis- 
sory notes,  payable  at  such  periods  as  may 
be  agreed  upon  by  the  parties  hereto,  and 
bearing  Interest  at  the  rate  of  8  per  cent  per 
annum  from  the  date  of  said  notes  and  at 
the  dates  in  schedule  hereunto  annexed." 
To  this  is  appended  a  schedule  as  follows : 
"Schedule  of  dates  when  advances  are  to 
be  made  hereunder  and  notes  given  and 
amounts  of  each  are  as  follows,  about: 

March  11,  1005.  the  sum  of  $  100 

April  15.  100-.    50 

June  1.  1905    150 

September  1.  1905    000 

On  close  of  picking,  bal   600 

$1,500" 

It  appears  also  from  the  testimony  of  Judge 
Woodward  and  M.  II.  Gilbertson  that  defend- 
ants promised  to  advance  said  sum  to  Go  Sun 
for  such  purposes ;  that  prior  to  September 
1,  1905,  defendants,  the  Uhlmans,  had  ad- 
vanced to  Go  Sun,  under  the  terms  of  said 
mortgage,  the  sum  of  $700,  and  finally  re- 
fused to  advance  any  further  sums;  that  on 
about  September  1st  Go  Sun  was  unable  to 
procure  laborers  to  pick  said  hops  on  his  own 
credit,  and  applied  to  the  plaintiffs  to  em- 
ploy them  for  him,  assuring  plaintiffs  that 
the  money  therefor  would  be  advanced  by  the 
Uhlmans ;  and  on  or  prior  to  September  6th 
plaintiffs  secured  the  laborers  for  Go  Sun, 
and  expended  for  such  labor  and  other  ex- 
penses In  harvesting  the  crop.  $841.51.  As  se- 
curity for  the  repayment  thereof,  Go  Sun  de- 


livered the  hops  to  them,  whereupon  the  Uh»- 
mans  brought  replevin  to  recover  the  hops 
under  their  mortgage,  and  plaintiffs  brought 
this  suit  to  establish  their  superior  right  to 
the  hops  to  reimburse  themselves  for  such  ad- 
vances. The  lower  court  decreed  that  the 
Hens  of  defendants  S.  and  F.  Uhlman  and 
plaintiffs  are  equal,  and  that  the  proceeds  of 
Go  Sun's  portion  of  the  crop  be  applied  pro 
rata  upon  the  claims;  and  both  parties  ap- 
peal. 

W.  M.  Kiser,  for  appellants.  M.  L.  Tipesr 
for  respondents. 

EAKIN,  J.  (after  stating  the  facts  as 
above).  The  question  Involved  Is  whether 
plaintiffs'  claim  for  such  advances  is  superior 
to  defendants'  mortgage.  Chas.  Abernethy 
testifies  that  Gilbertson,  who  was  the  agent 
for  the  defendants,  S.  and  F.  Uhlman. 
throughout  this  transaction,  sent  for  him  to- 
come  over  to  the  Eldriedge  yard  on  Septeuiber 
6th,  and  while  there  Gilbertson  gave  him  in- 
structions to  go  ahead  and  gather  the  hops. 
He  asked  Gilbertson  about  picking  money, 
and  the  latter  said  he  would  be  on  band  to 
pay  the  pickers  when  the  work  was  finished. 
This  is  corroborated  by  Go  Sun.  who  was 
present,  and  by  Mrs.  Eldriedge,  who  had  a 
conversation  with  Gilbertson  on  the  morning 
of  that  day.  Gilbertson  admits  part  of  the 
conversation  with  Abernethy,  but  does  not  re- 
member any  of  the  conversation  with  him  as 
to  picking  money  for  his  place,  and  claims 
that  his  talk  with  Go  Sun  and  Mrs.  Eldriedge 
referred  only  to  the  Eldriedge  yard,  which 
was  also  cropped  by  Go  Sun.  Gilbertson 
was  undoubtedly  anxious  that  the  crop  should 
be  harvested,  and  used  this  plan  to  Interest 
Abernethy ;  and  we  conclude  from  the  evi- 
dence and  circumstances  that  Gilbertson  did 
on  September  6th  promise  Abernethy  and  Go 
Sun  that  he  would  be  on  hand  at  the  close  of 
the  picking  to  pay  the  hands,  and  requested 
Abernethy  to  assume  the  liability  of  the  har- 
vesting and  he  would  repay  him.  The  gener- 
al rule  as  to  the  effect  of  a  mortgage  given 
to  secure  advances,  even  where  the  mortgagee 
agrees  to  advance  a  definite  amount,  if  only 
a  part  of  such  amount  is  advanced,  the  mort- 
gagee may  nevertheless  foreclose  the  mort- 
gage for  the  amount  due,  subject  to  a  set-off 
for  any  damages  the  mortgagor  may  have 
suffered  by  reason  of  the  failure  of  the  mort- 
gagee to  advance  the  whole  sum.  Coleman  v. 
Galbreath,  53  Miss.  303 :  Watts  v.  Bonner.  66 
Miss.  629,  6  South.  187.  But  there  are  ad- 
ditional elements  Involved  here  which  pre- 
clude the  application  of  that  rule.  This 
promised  advancement  was  for  the  accom- 
plishment of  a  particular  thing,  namely,  cul- 
tivating and  harvesting  the  crop  covered  by 
the  mortgage. 

Plaintiffs  were  Interested  In  the  crop  to 
the  amount  of  their  one-third  as  rental,  and 
the  mortgagees  were  interested  to  the  extent 
of  Go  Sun's  two-thirds  interest    Go  Sun's 
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contract  with  the  plaintiffs  was  to  make  a 

crop  for  plaintiffs'  benefit,  and  defendants 
were  aware  of  this  duty  and  agreed  to  make 
the  advance  for  that  purpose,  and  In  case  of 
any  default  by  Go  Sun,  If  necessary  for  their 
own  protection,  they  must  take  his  place. 
Plaintiffs  were  not  compelled  to  remain  in- 
different and  see  the  crop  lost  Nor  were 
they  compelled,  for  the  purpose  of  protecting 
their  interests,  to  care  for  the  crop  in  fulfill- 
ment of  Go  Sun's  agreement  in  the  mortgage 
for  the  Uhlmans'  benefit  Even  If  the  mort- 
gagees were  not  under  obligation  to  advance 
the  money  to  harvest  the  crop,  they  had  the 
right,  upon  the  failure  or  inability  of  Go 
Sun,  to  furnish  the  money,  in  order  to  prevent 
waste,  and  thus  protect  their  security;  but 
If  they  failed  to  do  so,  then  plaintiffs,  to 
save  themselves,  had  a  right  to  advance  the 
money  to  care  for  the  crop,  and  to  be  first  re- 
imbursed therefor  out  of  the  crop.  The  case 
is  much  stronger  in  plaintiffs'  favor,  by  rea- 
son of  the  fact  that  the  defendants,  the  mort- 
gagees, were  under  obligation  to  do  this,  and 
had  requested  plaintiffs  to  incur  the  liability, 
and  that  they  would  reimburse  them.  Plain- 
tiffs' interest  was  an  undivided  one,  and 
could  not  be  segregated  until  the  crop  was 
harvested,  and  to  protect  themselves  they 
must  care  for  the  whole  crop.  It  is  the  law 
In  Oregon  that  the  lessor  and  lessee  are  ten- 
ants in  common  in  the  crop  (Cooper  v.  Mc- 
Grew,  8  Or.  327;  Messlnger  v.  Union  Ware- 
house Co.,  39  Or.  546,  65  Pac.  808);  and,  al- 
though the  lessee  may  mortgage  his  interest 
the  mortgagee  is  subrogated  only  to  the  les- 
see's rights  and  Interest;  and,  to  the  extent 
of  his  mortgage,  is  also  a  tenant  in  common 
with  the  lessor  (Sunol  v.  Molloy,  63  Cal.  360; 
McGee  v.  Fltzer,  37  Tex.  27;  Jones,  Chattel 
Mortgages,  §  47).  To  claim  any  Interest  un- 
der the  mortgage  as  against  the  lessor  the 
mortgagee  must  stand  In  the  shoes  of  the  les- 
see and  fulfill  his  contract  The  Abernethy's 
rights  and  remedies  are  the  same  against  the 
mortgagee  as  against  the  lessee. 

It  appears  from  the  testimony  that  Go  Sun 
was  unable  to  pick  the  hops  without  the  mon- 
ey promised  by  defendants.  He  went  to  Port- 
land to  employ  pickers,  but  came  back  with- 
out them,  saying  to  Chas.  Abernethy  that 
he  was  unable  to  get  pickers.  They  would 
not  come  for  him,  so  he  asked  Abernethy  to 
go  and  get  them,  with  the  assurance  that  de- 
fendants were  to  advance  the  money  to  pay 
them.  Plaintiffs  did  go  to  Portland  and  got 
pickers  pursuant  to  this  request,  viz.,  about 
45,  and  brought  them  to  the  yard  on  or  be- 
fore September  6th.  When  Chas.  Abernethy 
came  over  to  the  Eldrledge  yard  upon  the  re- 
quest of  Gilbertson,  the  latter  gave  him  in- 
structions about  picking  the  hops  and  looking 
after  the  books,  saying  that  he  would  be  on 
hand  to  pay  the  pickers  when  harvesting  was 
completed.  He  instructed  Abernethy  not  to 
let  the  tickets  go  out  of  the  yard,  that  he, 
Abernethy,  should  have  money  on  band  to 
take  care  of  them  In  the  meantime,  thus 


clearly  recognizing  that  Abernethy  was  In 
charge  of  the  harvesting.  Abernethy  himself 
says  that  plaintiffs  did  the  picking,  that  they 
employed  the  pickers,  worked  in  the  yard, 
and  paid  the  help.  It  does  not  appear  that 
Go  Sun  had  anything  to  do  with  the  harvest- 
ing. When  asked  bow  he  got  possession  of 
the  hops,  Abernethy  said  that  after  they  were 
baled  they  were  put  in  the  storeroom  and 
stayed  there;  that  they  did  not  separate  their 
third,  but  all  were  put  in  together;  and  that 
he  kept  them.  When  asked  what  Go  Sun 
said  as  to  Abernethy  taking  charge  of  the 
hops  and  having  a  lien  upon  them,  the  latter 
says  that  it  was  with  bis  consent ;  thus  show- 
ing that  the  plaintiffs  understood  that  they 
themselves  had  charge  of  the  crop  during 
the  harvesting,  and  that  Go  Sun  so  recognized 
it  In  Hughes  v.  Johnson,  33  Ark  285,  296, 
it  Is  said:  "It  is  further  a  well-settled  prin- 
ciple in  equity  that  one  who  has  an  interest 
in  a  security  may  advance  what  is  fairly 
necessary  to  its  preservation,  and  may  retain 
the  advances  out  of  the  proceeds  before  cred- 
iting any  portion  of  his  debt.  There  can,  at 
least,  be  no  doubt  of  that  where  such  advan- 
ces are  made  by  the  consent  of  all  parties 
Interested  in  the  property  or  fund.  •  •  • 
This  is  not  upon  the  Idea  that  the  security 
of  the  mortgage  is  thereby  extended  to  other 
advances,  but  rather  upon  the  consideration 
that  the  proceeds  of  the  property  have  been 
diminished  by  the  expenses  of  preservation." 
That  was  a  case  of  a  chattel  mortgage  upon 
a  growing  cotton  crop;  a  suit  being  brought 
by  the  mortgagor  to  compel  an  accounting  of 
the  crop  and  a  cancellation  of  the  mortgage, 
without  payment  of  the  advances  to  harvest 
it  Wheat  v.  Watson,  57  Ala.  581,  was  a  case 
where  the  landlord  had  a  lien  by  statute  for 
the  rental.  The  defendant  Watson  had  a 
cropper's  Hen  for  $500  advanced  to  the  ten- 
ants to  enable  them  to  make  the  crop.  In 
July  the  tenants  abandoned  the  crop.  The 
landlord  offered  to  permit  the  defendant  to 
take  the  place  of  the  tenants  and  to  complete 
the  crop,  which  he  declined  to  do.  The  land- 
lord then  took  charge  of  the  crop  and  har- 
vested it;  and  the  question  was  whether  the 
landlord  was  entitled  to  be  reimbursed  from 
the  crop  for  such  expenses,  in  preference  to 
the  defendant's  lien  for  prior  advances  to 
the  tenants. 

It  is  held  that  If  the  defendant  when  giv- 
en the  opportunity,  falls  to  cultivate  and 
gather  the  crop,  he  relinquishes  to  the  land- 
lord the  whole  crop,  and,  if  he  has  any  rem- 
edy, it  is  only  for  the  surplus  after  the  land- 
lord is  fully  paid  for  the  expenses  of  making 
the  crop.  It  Is  held  in  Caldwell  v.  Hall,  49 
Ark.  508,  1  S.  W.  62,  4  Am.  St  Rep.  64,  that 
it  is  a  well-settled  principle  in  equity  that 
one  who  has  a  Hen  on  a  growing  crop  may 
advance  what  Is  fairly  necessary  to  prevent 
waste  or  destruction  of  the  security,  and  may 
retain  the  advances  thus  made  out  of  the  pro- 
ceeds of  the  sale  before  crediting  any  portion 
of  his  debt  That  was  the  claim  of  a  mort- 
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gagee  of  a  growing  crop  made  for  advances 
to  care  for  and  harvest  the  crop.  We  con- 
clude, therefore,  that  plaintiffs  were  Justi- 
fied In  taking  care  of  the  crop  for  their  own 
protection,  and  may  hold  the  crop  for  their 
expenses  thus  Incurred. 

It  is  Insisted  by  defendants  that,  by  the  al- 
legations of  the  complaint,  Go  Sun  was  In 
possession  of  the  hops  and  yard  at  the  time 
of  the  picking  and  baling,  and  that  plaintiffs 
cannot  now  claim  that  they  were  in  posses- 
sion during  the  harvesting.  The  complaint 
does  allege  that  after  the  picking  Go  Sun  de- 
livered the  hops  to  the  plaintiffs  as  a  pledge 
to  secure  the  repayment  of  the  money  so  ad- 
vanced and  expended  by  them;  but  it  Is  al- 
so alleged  that  Go  Sun  was  unable  to  pro- 
cure the  labor  required  to  take  care  of  the 
crop,  and  requested  plaintiffs  to  assist  him, 
and  that  plaintiffs  rendered  their  services, 
hired  and  employed  the  laborers  to  pick  and 
care  for  the  crop,  and  that  defendants  di- 
rected and  requested  plaintiffs  to  cause  the 
hops  to  be  picked  and  baled,  and  they  would 
pay  the  expenses  therefor.  In  view  of  these 
allegations,  we  do  not  deem  It  a  variance 
from  the  pleading  for  plaintiffs  to  prove  that 
they  harvested  the  crop  with  Go  Sun's  con- 
sent, and  are  holding  the  crop  accordingly. 
However,  If  the  harvesting  was  done  by  Go 
Sun,  that  fact  could  not  defeat  plaintiffs' 
rights  where  it  is  alleged  and  proved  that  it 
was  necessary  for  plaintiffs  to  advance  the 
money  to  preserve  the  crop  for  the  safety  of 
their  own  interest  therein. 

Therefore  the  decree  Is  reversed,  and  a  de- 
cree rendered  here  that  the  proceeds  of  Go 
Sun's  share  of  the  crop  be  applied,  first,  in 
the  payment  of  the  costs  and  disbursements 
of  this  suit;  and,  secondly,  to  the  payment 
of  the  claim  of  the  plaintiffs,  $841.51;  and, 
thirdly,  to  the  payment  of  the  mortgage  debt 
of  defendants,  S.  and  F.  U  hi  man;  and  that 
the  said  Uhlmans  have  Judgment  against  Go 
Sun  for  any  balance  remaining  unpaid. 


PARNELL  v.  DAVENPORT  et  al. 
(Supreme  Court  of  Montana.    Feb.  25,  1908.) 

1.  Bills  and  Notes— Duebills— Sufficient 
Fu  n  ds— Defen  ses  . 

Defendant  was  assignee  of  money  to  be 
earned  on  certain  contracts  entered  into  by  the 
assignor.  Plaintiff  procured  from  the  assignor 
an  order  for  the  payment  of  money  for  services 
rendered,  drawn  on  defendant,  and  on  presenta- 
tion the  defendant  paid  part  in  money  and  is- 
sued a  duebill  for  the  balance.  Held,  in  an  ac- 
tion on  the  duebill,  that  it  was  no  defense  that 
the  duebill  was  issued  on  condition  of  defend- 
ant having  sufficient  funds  of  the  assignor  to 
pay  the  duebill,  since,  under  Civ.  Code,  |§  1350, 
1351,  relating  to  things  in  action  and  the  trans- 
fer thereof,  the  transaction  amounted  to  an  as- 
signment of  a  chose  in  action. 

2.  Same— Consideration. 

A  duebill,  issued  to  the  holder  of  an  order 
for  the  payment  of  money  for  his  services  by 
the  drawee  of  the  order  in  part  payment  there- 
of, is  supported  by  sufficient  consideration,  un- 
der Civ.  Code.  81  2160  2161.  relating  to  "good 
consideration,"  since,  the  transaction  amounting 


to  an  assignment  of  the  order,  the  payee  of  the 
order  lost  his  right  to  a  statutory  lien  for  his 
services,  and  the  drawee  (the  maker  of  the  due- 
bill)  gained  the  benefit  of  its  waiver. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  §§  166-212.] 

8.  Appeal  —  Review  —  Questions  of  Fact- 
Conflicting  Evidence. 

A  finding  on  conflicting  evidence  will  not 

be  reviewed  on  appeal. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 

vol.  3,  Appeal  and  Error,  §8  3935-3937.] 

4.  Same  —  Waives  of  Errors  —  Joint  De- 
fendants. 

Where  two  joint  defendants  Jointly  moved 
for  a  new  trial,  and  the  notice  or  appeal  from 
the  refusal  to  grant  the  new  trial  is  a  joint  one, 
and  the  evidence  is  sufficient  to  sustain  the 
verdict  as  against  one  of  the  defendants,  wheth- 
er the  evidence  is  sufficient  as  against  the  other, 
need  not  be  considered. 

Appeal  from  District  Court,  Silver  Bow 
County;  Geo.  M.  Bourquln,  Judge. 

Action  by  Samuel  Parnell  against  J.  R. 
Davenport  and  another  on  a  duebill.  From 
an  order  denying  defendants'  motion  for  a 
new  trial,  they  appeal.  Affirmed. 

John  A.  Smith,  for  appellants.  T.  F. 
Nolan,  for  respondent 

HOLLOWAY,  J.  In  1905  F.  W.  Warnock 
had  a  contract  with  the  Original  Mining  Com- 
pany to  supply  certain  mining  timbers,  which 
he  procured  In  Jefferson  county  and  shipped 
to  the  company  in  Butte.  In  order  to  prose- 
cute his  work  Warnock  borrowed  money  from 
the  appellant,  the  Davenport  Company,  and 
as  partial  security  for  such  loan  assigned  to 
the  Davenport  Company  the  moneys  due  him 
each  month  for  timber  sold  to  the  Original 
Mining  Company.  Parnell,  the  plaintiff  and 
respondent,  was  employed  by  Warnock  In  cut- 
ting and  preparing  these  mining  timbers.  On 
December  12,  1905,  Warnock  executed  and 
delivered  to  Parnell  the  following  order: 
"Warnock'8  Camp,  Dec.  12,  1905.  J.  R.  Dav- 
enport: Please  pay  to  Samuel  Parnell  the 
sum  of  one  hundred  and  twenty-seven  and 
58/ioo  ($127.58)  dollars,  in  full  payment  to 
date,  and  charge  the  same  to  my  account,  and 
greatly  oblige.  F.  W.  Warnock."  This  order 
Parnell  took  to  the  Davenport  Company,  and 
received  from  the  company  $75  In  cash  and 
the  following  duebill:  "December  14,  1905. 
Due  Sam  Parnell  $52.58  on  Warnock  account, 
to  be  paid  in  January.  J.  R  Davenport" 
Demand  having  been  made  for  the  payment 
of  the  amount  represented  by  this  duebill,  and 
payment  having  been  refused,  Parnell  com- 
menced this  action  to  enforce  payment  as  for 
a  balance  due  on  an  account  assigned  to  J. 
R.  Davenport  and  the  Davenport  Company. 
The  joint  answer  of  the  defendants  admits 
the  execution,  delivery,  and  presentation  of 
the  Warnock  order,  and  the  payment  by  the 
Davenport  Company  of  $75,  but  alleges  that 
the  promise  to  pay  the  balance  was  made  up- 
on condition  that  sufficient  funds  from  War- 
nock should  come  Into  the  hands  of  Davenport 
or  the  Davenport  Company ;  and  it  is  further 
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alleged  that  there  were  not  any  funds  what- 
ever from  Warnock  received  by  either  of  the 
defendants  from  which  such  payment  could  be 
made.  An  attempt  was  also  made  to  plead 
a  counterclaim ;  but  the  allegations  are  insuf- 
ficient for  that  purpose,  and  there  is  not 
any  contention  made  here  with  reference  to 
that  so-called  counterclaim.  The  case  was 
commenced  in  a  Justice  of  the  peace  court, 
where  plaintifT  had  judgment.  The  defend- 
ants appealed  to  the  district  court,  where  the 
case  was  tried  to  the  court  sitting  with  a 
jury.  A  verdict  was  returned  in  favor  of  the 
plaintifT,  and  a  Judgment  rendered  and  enter- 
ed thereon.  From  an  order  denying  defend- 
ants a  new  trial,  this  appeal  was  taken. 

We  think  the  liability  of  the  defendant 
Davenport  Company  was  properly  fixed  by 
the  judgment  in  this  case.  Taking  the  de- 
fendants' own  theory  of  the  transaction,  as 
disclosed  by  the  testimony  of  J.  R.  Davenport, 
a  witness  for  the  defendants,  and  it  seems  to 
us  that  a  different  conclusion  could  scarcely 
be  reached.  That  testimony  discloses  the 
business  relations  between  Warnock  and  the 
Davenport  Company.  It  further  discloses 
that,  when  Parnell  presented  the  Warnock 
order,  an  assignment  of  all  moneys  due  from 
Warnock  was  taken  by  the  Davenport  Com- 
pany, $75  paid  in  cash,  and  the  duebill  rep- 
resenting the  balance  given.  It  is  entirely 
immaterial,  then,  what  particular  designation 
be  given  to  the  Warnock  order,  since  it  is 
manifest  that  the  transaction  between  Par- 
nell and  the  Davenport  Company  amounted 
to  an  assignment  of  a  chose  in  action  by 
Parnell  to  that  company.  Civ.  Code,  §§  1350, 
1351. 

But  it  is  said  that  there  was  not  any  con- 
sideration for  the  promise  on  the  part  of  the 
Davenport  Company  to  pay  the  balance  rep- 
resented by  the  duebill.  With  this  we  do  not 
agree.  Other  matters  aside,  it  is  apparent 
that  Parnell  by  such  assignment  waived  his 
right  to  a  statutory  lien,  while  the  Davenport 
Company  gained  the  advantage  of  having 
such  lien  out  of  the  way  of  asserting  its 
claim  to  moneys  which  would  accrue  to  War- 
nock from  the  sale  of  mining  timbers  prepar- 
ed by  Parnell,  and  which  moneys  the  Daven- 
port Company  could  claim  under  its  assign- 
ment from  Warnock.  provided  a  lien  upon  the 
timbers  was  not  asserted.  Under  these  cir- 
cumstances we  deem  the  consideration  suf- 
ficient.   Civ.  Code,  §§  2100,  2161. 

There  is  some  conflict  in  the  evidence  as  to 
whether  the  promise  to  pay  the  balance  rep- 
resented by  the  duebill  was  an  absolute  or  a 
conditional  promise;  but  by  the  general  ver- 
dict that  controversy  was  settled  in  favor  of 
plaintiff's  contention  that  it  was  an  absolute 
■one. 

Whether  the  evidence  Is  sufficient  to  sus- 
tain the  verdict  as  against  J.  R.  Davenport 
need  not  be  considered.  The  motion  for  new 
trial  was  a  joint  motion,  and  the  notice  of  ap- 
peal was  a  joint  notice.  In  1  Spelling  on  New 
^Lrial  and  Appellate  Procedure,  §  372,  it  is 
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said:    **A  party  having  ground  for  a  new 

trial  may  lose  the  benefit  of  It  by  proceeding 
jointly  with  a  party  not  so  favorably  situated 
with  reference  to  the  proceeding;  and,  where 
there  is  any  doubt  as  to  the  identity  of  rela- 
tion or  equality  of  rights  therein,  a  separate 
notice  should  be  given,  though  they  be  rep- 
resented by  the  same  attorney."  Capital 
Lumber  Co.  v.  Barth,  33  Mont  94,  81  Pac 

The  order  from  which  this  appeal  is  taken 
is  affirmed. 
Affirmed. 

BRANTLY,  C.  J.,  and  SMITH,  X,  concur. 


BIRSCH  v.  CITIZENS'  ELECTRIC  CO. 
(Supreme  Court  of  Montana.    Feb.  25,  1908.) 

1.  Negligence— Contributory  Negligence — 
Actions — Pleading — Necessity. 

The  defense  of  contributory  negligence,  in 
order  to  be  available  to  defendant,  must  be  spe- 
cially pleaded,  unless  such  contributory  negli- 
gence appears  from  the  allegations  of  the  com- 
plaint, or  unless  the  plaintiffs  ense  raises  a 
presumption  of  contributory  negligence. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  §§  195-210.] 

2.  Same. 

In  an  action  to  recover  for  personal  inju- 
ries, an  allegation  in  the  answer  that  plaintiff's 
injury  was  wholly  due  to  his  own  negligence 
and  was  not  in  any  way  due  to  the  negligence  of 
defendant  is  insufficient  to  raise  the  defense  of 
contributory  negligence,  since  contributory  neg- 
ligence on  the  part  of  plaintiff  presupposes  neg- 
ligence on  the  part  of  defendant. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  §§  195-197.] 

3.  Electricity  —  Injuries  —  Presumptions 
—Contributory  Negligence. 

In  an  action  for  damages  for  personal  in- 
juries, it  appeared  that  plaintiff  was  working  as 
a  hod  carrier  in  the  construction  of  a  building, 
and  while  working  on  a  high  scaffold  in  the  rain 
stepped  on  a  wet  mortar  board  and  slipped. 
He  threw  out  his  hands,  and  one  struck  defend- 
ant's heavily  charged  electric  wire,  burning  him 
badly,  rendering  him  insensible,  and  causing 
him  to  fall  to  the  ground,  whereby  he  sustained 
further  iujuries.  Held,  that  there  could  be  no 
inference  of  negligence  on  plaintiffs  part,  as  it 
was  a  fair  inference  that  the  throwing  out  of 
his  arms  was  involuntary. 

4.  Negligence— "Negligence"  Defined. 

"Negligence"'  is  the  failure  to  do  what  a 
reasonable  and  prudent  person  would  ordinari- 
ly have  done  under  the  circumstances  of  the 
situation,  or  doing  what  such  a  person,  under 
the  existing  circumstances  would  not  have  done. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37.  Negligence,  §§  1-0.  354-377. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4743-4704;  vol.  8,  pp.  7729-7731.] 

5.  Same  —  Actions  —  Evidence  —  Burden  ok 
Proof. 

In  an  action  for  damages  for  personal  in- 
juries, where  contributory  negligence  is  prop- 
erly pleaded  as  a  defense,  the  burden  of  proof 
to  establish  it  is  on  defendant. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  §§  217-234.] 

6.  Electricity— Trial— Questions  fob  Jury. 

In  an  action  against  an  electric  company 
for  injuries  sustained  by  plaintiff,  a  hod  car- 
rier, by  slipping  on  a  wet  scaffold  and  striking 
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one  of  defendant's  wires,  the  question  whether 
defendant  was  negligent  in  not  insulating  the 
wire  was  for  the  jury. 

[Ed.  Note— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Electricity,  §  11.] 

7.  Same— Ordinary  Care. 

Under  Code  Civ.  Proc.  §  8266,  subd.  4,  it 
is  presumed  "that  a  person  takes  ordinary  care 
of  his  own  concern,"  and  hence,  where  a  work- 
man slips  on  a  wet  scaffold  and  throws  out  his 
arm,  so  as  to  come  in  contact  with  defendant's 
live  wire,  and  is  injured,  the  slipping  cannot  be 
said  to  be  negligence  per  se  on  his  part. 

[Ed.  Note— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Electricity,  §§  10,  11.] 

8.  Negligence— "Proximate  Cause." 

Where  the  csuse  of  an  injury  is  a  pure  ac- 
cident, and  without  fault  of  the  injured  party, 
if  the  negligent  act  of  the  defendant  is  a  co- 
operating or  culminating  cause  of  the  injury,  or 
if  the  accident  would  not  have  resulted  in  the 
injury,  except  for  the  negligent  act,  the  negli- 
gence is  the  "proximate  cause"  of  the  injury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  §§  74,  75,  378-381. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5758-5769 ;  vol.  8,  p.  7771.] 

Appeal  from  District  Court,  Fergus  Coun- 
ty; E.  K.  Cheadle,  Judge. 

Action  by  Joseph  Birsch  against  the  Citi- 
zens' Electric  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

Rudolf  Von  Tobel  and  M.  S.  Gunn,  for  ap- 
pellant. Frank  E.  Smith  and  J.  C.  Huntoon, 
for  respondent. 

HOLLOW  AY,  J.  This  is  an  action  for 
damages  for  personal  Injuries.  The  plaintiff 
was  employed  as  a  hod  carrier  and  mason's 
helper  In  the  construction  of  a  building  for 
the  Bank  of  Fergus  County.  At  the  time 
the  plaintiff  received  his  injuries,  one  wall 
of  the  building  had  been  erected  to  a  height 
of  more  than  20  feet.  Scaffoldings  were  built 
against  this  wall  for  the  use  of  the  work- 
men; the  second  of  these  scaffolds  being 
about  20  to  22  feet  above  the  ground.  The 
defendant  electric  company  had  certain  wires 
strung  on  poles  within  3  or  4  feet  of  this 
wall;  the  topmost  wire  being  about  2  feet 
above  the  second  scaffold,  which  scaffold  was 
about  2*£  feet  wide.  This  topmost  wire  car- 
ried an  electro-motive  force  of  about  6,000 
volts.  On  the  day  of  the  injury  the  plaintiff 
was  directed  by  a  mason  to  move  certain  mor- 
tar from  a  mortar  board  at  one  end  of  the  sec- 
ond scaffold  to  a  mortar  board  at  the  other  end 
of  the  same  scaffold.  It  was  raining,  and  the 
scaffold,  boards,  and  tools  were  wet.  In  the 
act  of  performing  his  work  the  plaintiff  step- 
ped upon  the  mortar  board  and  slipped.  Ap- 
parently he  involuntarily  threw  out  his  hands 
to  save  himself  or  restore  his  equilibrium, 
when  his  left  forearm  came  in  contact  with 
the  heavily  charged  wire.  He  became  at 
once  insensible  and  fell  to  the  ground  and 
upon  a  pile  of  rock.  The  result  of  his  con- 
tact with  the  wire  was  a  burn  on  his  left 
arm  and  a  shock  to  bis  nervous  system.  His 
fall  upon  the  pile  of  rock  resulted  in  broken 
ribs,  an  injured  shoulder,  and  other  wounds 
and  bruises.    He  commenced  this  action  to 


recover  damages,  and  charged  the  defendant 
electric  company  with  negligence  in  main- 
taining the  wire  in  close  proximity  to  the 
building  without  having  it  sufficiently  insu- 
lated, and  with  having  It  charged  with  a 
high  and  dangerous  current  of  electricity. 
The  answer  consists  of  a  denial  of  most  of 
the  material  allegations  of  the  complaint 
It  also  contains  the  following  paragraph: 
"(6)  That  If  plaintiff  was  Injured  at  the 
time  alleged,  or  at  any  other  time,  by  coming 
in  contact  with  one  of  the  defendant's  wires 
charged  with  electricity,  such  injury  was 
wholly  due  to  plaintiff's  own  neglect,  and 
was  not  hi  any  way  due  to  any  negligence  on 
the  part  of  defendant,  or  of  any  of  its  offi- 
cers." To  the  affirmative  allegations  of  the 
answer  the  plaintiff  replied.  The  cause  was 
tried  to  the  court  sitting  with  a  jury.  A 
verdict  was  returned  in  favor  of  the  plain- 
tiff, and  Judgment  was  rendered  and  entered 
thereon,  from  which  judgment,  and  an  order 
denying  it  a  new  trial,  the  defendant  appeals. 
.  The  appellant  makes  three  assignments  of 
error,  but  in  the  opening  paragraph  of  its 
brief  Its  counsel  tersely  say :  "The  first  con- 
tention of  appellant  is  that  the  negligence 
complained  of  was  not  the  proximate  cause 
of  the  injuries  sustained  by  plaintiff.  All 
the  errors  specified  are  based  upon  this  con- 
tention, and  the  contention  that  plaintiff  was 
guilty  of  contributory  negligence."  We  have, 
then,  for  consideration,  as  counsel  have  out- 
lined, but  two  questions,  and  these,  stated  In 
the  reverse  order,  are:  (1)  Was  the  plain- 
tiff guilty  of  contributory  negligence?  and 
(2)  was  the  negligence  of  the  defendant  the 
proximate  cause  of  plaintiff's  injuries? 

1.  Objection  is  made  to  a  consideration  of 
the  first  question,  upon  the  ground  that  the 
defense  of  contributory  negligence  Is  not 
pleaded  In  the  answer.  It  Is  a  rule,  now 
well  established  in  this  state,  that  the  de- 
fense of  contributory  negligence,  In  order  to 
be  available  to  the  defendant,  must  be  spe- 
cially pleaded  (Pryor  v.  City  of  Walkerville, 
31  Mont.  618,  79  Pac.  240;  Orient  Insurance 
Co.  v.  Northern  Pac.  Ry.  Co.,  31  Mont.  502, 
78  Pac.  1036,  and  cases  cited),  unless  such 
contributory  negligence  appears  from  the  al- 
legations of  the  complaint  (Nord  v.  Boston 
&  Mout.  Con.  C.  &  S.  MIn.  Co.,  33  Mont.  464. 
S4,  Pac.  1116,  89  Pac.  647),  or  unless  the 
plaintiff's  own  case  raises  a  presumption  of 
contributory  negligence  (Nelson  v.  Boston  & 
Mont  Con.  C.  &  S.  Min.  Co.,  35  Mont.  223, 
88  Pac.  7S5).  The  only  attempt  made  to 
plead  contributory  negligence  is  found  in  the 
paragraph  of  the  answer  quoted  above,  and 
that  the  allegations  of  that  paragraph  are  in- 
sufficient is  apparent.  In  the  paragraph  it  is 
alleged  that  plaintiffs  injury  was  wholly 
due  to  his  own  negligence,  and  was  not  in 
any  way  due  to  the  negligence  of  the  defend- 
ant Contributory  negligence  on  the  part 
of  plaintiff  presupposes  negligence  on  the 
part  of  the  defendant.  Beach  on  Contribu- 
tory Negligence  (2d  Ed.)  i  64;   Wastl  v. 
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Montana  Union  Ry.  Co.,  24  Mont  150,  61 
Pac.  9.  "Contributory  negligence  Is  a  want 
of  ordinary  care  upon  the  part  of  a  person 
Injured  by  the  actionable  negligence  of  an- 
other, combining  and  concurring  with  that 
negligence,  and  contributing  to  the  Injury  as 
a  proximate  cause  thereof,  without  which  the 
Injury  would  not  have  occurred."  7  Am.  & 
Eng.  Ency.  Law  (2d  Ed.)  371.  This  defini- 
tion is  approved  in  Moakler  v.  Willamette  V. 
R.  Co.,  18  Or.  189,  22  Pac.  948,  6  L.  R.  A. 
656,  17  Am.  St.  Rep.  717,  and  Montgomery  O. 
L.  Co.  v.  Montgomery  &  E.  Ry.  Co.,  86  Ala. 
372,  5  South.  735.  In  Washington  v.  R.  & 
O.  R.  R.  Co.,  17  W.  Va.  190,  It  Is  said :  "Prop- 
erly speaking,  contributory  negligence,  as  the 
very  words  import,  arises  when  the  plain- 
tiff as  well  as  the  defendant  has  done  some 
act  negligently,  or  has  omitted  through  neg- 
ligence to  do  some  act,  which  it  was  their 
respective  duty  to  do,  and  the  combined  ne^ 
llgence  of  the  two  parties  has  directly  pro- 
duced the  Injury." 

It  goes  without  saying,  then,  that  an  an- 
swer which  denies  any  negligence  on  the 
part  of  the  defendant,  and  alleges  that  the 
Injury  resulted  wholly  from  plaintiff's  neg- 
ligence, does  not  plead  contributory  negli- 
gence; and  the  defendant,  having  failed  to 
plead  contributory  negligence,  cannot  rely 
upon  It,  unless  this  case  falls  within  one  of 
the  two  exceptions  noted  above.  It  does 
not  fall  within  the  first  exception,  for  the 
complaint  alleges:  "That  the  said  Injuries 
complained  of  herein  were  caused  by  the 
gross  negligence  of  the  defendant.  Its  agents 
and  servants ;  that  the  said  plaintiff  was  en- 
tirely without  negligence  on  his  part."  Does 
the  case,  then,  fall  witbin  the  second  excep- 
tion, or,  in  other  words,  did  the  plaintiffs 
own  case  raise  a  presumption  of  contributory 
negligence?  In  their  brief  counsel  for  ap- 
pellant say:  "The  evidence  conclusively  es- 
tablishes the  fact  that  the  plaintiff  was  guil- 
ty of  contributory  negligence.  He  fell  onto 
the  wire  by  reason  of  his  own  heedlessness 
and  carelessness."  The  testimony  tends  to 
show  that  the  plaintiff  stepped  on  the  mortar 
board  and  slipped;  that  he  threw  his  hands 
out,  and  in  so  doing  his  left  arm  came  In  con- 
tact with  the  wire.  The  only  fair  Inference 
deducible  would  seem  to  be  that  his  slipping 
was  an  accident,  and  the  throwing  out  of  his 
arms  a  purely  Involuntary  act.  In  Baltimore, 
etc.,  R.  R.  Co.  v.  Jones,  95  U.  S.  439,  24  L. 
Ed.  506,  negligence  is  defined  as  follows: 
"Negligence  is  the  failure  to  do  what  a  rea-  , 
sonable  and  prudent  person  would  ordinarily  | 
have  done  under  the  circumstances  of  the 
situation,  or  doing  what  such  a  person  under 
the  existing  circumstances  would  not  have  i 
done."  We  approve  this  definition,  and  under  ] 
its  terms  we  cannot  see  how  It  can  be  said 
that  the  plaintiff's  case  raised  a  presumption 
of  his  negligence. 

Appellant's  counsel  cite  Bessey  v.  Newich- 
awanick  Co.,  94  Me.  61,  46  Atl.  806.  Just  how 
this  case  was  tried  does  not  appear  clearly 


from  the  report,  but  the  opinion  is  prefaced 
with  this  observation:  "The  essential  facts 
In  this  case  are  not  really  in  dispute,  but  only 
the  inferences  to  be  fairly  deduced  therefrom. 
To  the  court,  by  agreement  of  the  parties, 
is  left  the  decision  of  the  case  upon  both  the 
law  and  the  fact."  Counsel  quote  the  con- 
cluding paragraph  of  the  opinion,  as  follows: 
"We  feel  forced,  above  all  else,  to  the  con- 
clusion that  whether  defendant  was  or  not  In 
any  fault,  actual  or  theoretical  merely,  the 
case  falls  to  show  that  the  plaintiff's  own 
heedlessness  was  not  the  great  cause  of  the 
accident."  This  would  seem  to  Indicate  that 
a  rule  prevails  In  Maine  different  from  that 
recognized  here.  In  a  case  of  this  character 
the  plaintiff  does  not  assume  the  burden  of 
proving  the  negative;  that  is,  he  is  not 
called  upon  to  show  that  his  own  heedlessness 
was  not  the  cause  of  his  injury.  On  the  con- 
trary, the  burden  is  upon  the  defendant  to 
show  the  affirmative ;  that  Is,  that  the  injury 
resulted  from  plaintiffs  heedlessness  as  a 
contributing  cause,  where  contributory  negli- 
gence is  properly  pleaded.  The  authority 
cited  above  would  be  applicable  If  this  case 
belonged  to  the  class  of  which  Kennon  v.  Gil- 
mer, 4  Mont.  433,  2  Pac.  21,  is  an  example; 
but  It  does  not. 

2.  Was  the  negligence  of  the  defendant  the 
proximate  cause  of  plaintiffs  Injury?  We 
are  not  prepared  to  say  that  appellant  Is  not 
correct  in  contending  that  "the  only  injury 
resulting  from  the  wire  was  the  burn  on  the 
wrist  and  a  shock.  The  broken  shoulder 
blade,  broken  ribs,  and  other  injuries  are 
attributable  to  the  fall  on  the  rocks.  It  is 
difficult  to  determine  from  the  record  whether 
the  plaintiff  would  have  fallen  to  the  ground 
in  any  event,  whether  he  came  in  contact 
with  the  wire  or  not.  But  It  Is  a  fact  that 
he  came  in  contact  with  the  wire,  was  ren- 
dered Insensible  and  helpless,  and  that  he  did 
fall  to  the  ground  and  upon  the  pile  of  rock. 
The  trial  court  had  the  witnesses  before  it 
observed  their  demeanor,  and  apparently  had 
the  advantage  of  seeing  the  illustrations 
made  by  the  plaintiff  as  to  his  situation  when 
he  came  in  contact  with  the  wire,  which  we 
have  not ;  and  it  may  be  that.  If  the  defend- 
ant had  requested  the  trial  court  to  with- 
draw from  the  consideration  of  the  Jury  all 
testimony  relating  to  the  injury  resulting 
from  his  coming  in  contact  with  the  pile 
of  rock,  the  request  would  have  been  granted ; 
but  such  a  request  was  not  made,  and  it  is 
not  contended  that  the  verdict  is  excessive. 
In  order  to  coincide  with  appellant's  view,  we 
would  have  to  say  that  the  plaintiff  was  not 
entitled  to  recover  anything,  and  this  we  can- 
not do.  So  far  as  the  Injuries  received  by 
plaintiff  from  coming  In  contact  with  the  wire 
directly  are  concerned,  we  think  it  Is  a  fair 
inference  from  the  evidence  that  the  negli- 
gence of  the  defendant  was  the  proximate 
cause  thereof.  At  least,  we  are  satisfied  that 
it  was  a  matter  properly  submitted  to  the 
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jury  for  Its  determination.  This  Is  the  hold- 
ing of  the  Supreme  Court  of  Massachusetts 
In  Griffin  v.  United  Electric  Light  Co.,  164 
Mass.  402,  41  N.  E.  675,  32  L.  R.  A.  400, 
49  Am.  St.  Rep.  477,  a  case  somewhat  similar 
In  its  facts.  Certainly  it  cannot  be  said  that 
plaintiff's  accidental  slipping  was  per  se 
negligence  on  his  part.  In  this  state  the  law 
presumes  that  the  plaintiff  exercised  ordinary 
care.  Code  Civ.  Proc.  |  3266,  subd.  4. 

We  think  It  may  be  said  to  be  the  general 
rule,  sustained  by  the  great  weight  of  au- 
thority, that  "where  the  primary  cause  of  an 
Injury  is  a  pure  accident,  occasioned  without 
fault  of  the  injured  party,  if  the  negligent 
act  of  the  defendant  Is  a  co-operating  or  cul- 
minating cause  of  the  Injury,  or  if  the  ac- 
cident would  not  have  resulted  In  the  injury 
excepting  for  the  negligent  act,  the  negligence 
is  the  proximate  cause  of  the  Injury,  for 
which  damages  may  be  recovered."  Goe  v. 
Northern  Pac.  Ry.  Co.,  30  Wash.  654,  71 
Pac.  182.  This  doctrine  has  been  directly 
recognized  and  applied  in  this  state.  Lun- 
deen  v.  Livingston  B.  L.  Co.,  17  Mont  32,  41 
Pac.  995 ;  Cannon  v.  Lewis,  18  Mont.  402,  45 
Pac.  572.  In  Meisner  v.  City  of  Dillon,  29 
Mont  116,  74  Pac.  130,  the  same  rule  is  stat- 
ed as  follows:  "Where  two  causes  contribute 
to  an  Injury,  one  of  which  Is  directly  trace- 
able to  the  defendant's  negligence,  and  for 
the  other  of  which  neither  party  Is  respon- 
sible, the  defendant  will  be  held  liable,  pro- 
vided the  Injury  would  not  have  been  sus- 
tained but  for  such  negligence."  Counsel  for 
appellant  cite  Elliott  v.  Allegheny  Light  Co., 
204  Pa.  568.  54  Atl.  278,  which  seems  to  be 
somewhat  in  conflict  with  the  rule  just  stat- 
ed; but  we  do  not  see  any  reason  for  de- 
parting from  the  former  holdings  of  this 
■court. 

The  judgment  and  order  are  affirmed. 
Affirmed. 

BRANTLY,  C.  J.,  and  SMITH,  J.,  concur. 


RUSH  v.  LEWIS  AND  CLARK  COUNTY 
et  al. 

(Supreme  Court  of  Montana.   Feb.  18,  1908.) 

1.  Taxation— Tax  Titles— Tax  Dkeds— Re- 
citals —  Sales  —  Competitive  Biddeb  or 
County — Effect. 

Pol.  Code,  S  3882,  provides  that  property 
sold  for  taxes  may  be  struck  off  to  the  county 
as  purchaser  where  there  was  no  other  purchas- 
er. Land  belonging  to  plaintiff's  grantor  was 
sold  for  taxes,  and  defendant  county  became  the 
purchaser  thereof,  the  tax  deed  reciting  that 
at  the  sale  the  county  was  the  bidder  willing  to 
take  the  lowest  quantity  sufficient  to  pay  the 
taxes,  etc.  Held,  that  the  statute  prohibited  the 
county  from  becoming  a  competitive  bidder  at 
a  tax  sale,  and  the  deed,  showing  that  defendant 
■county  was  a  competitive  bidder,  was  void  on 
its  face. 

2.  Same. 

The  recitals  in  a  tax  deed  of  land  sold  to  a 
county  must  show  affirmatively  the  right  of  the 
.county  to  take  the  land,  and  that  it  was  not  a 
-competitive  bidder  at  the  tax  sale. 


8.  Same— Sale  of  Land  fob  Taxes— Poweb 

to  Sell  —  Statctobt  Pbo visions  —  Con- 
struction. 

A  county  cannot  purchase  land  at  a  tax 
sale  unless  expressly  authorized  to  do  so.  and  a 
strict  compliance  with  the  statute  is  necessary 
in  order  to  divest  the  owner  of  title  thereto. 

TEd.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  45,  Taxation,  ?§  1357-1362.] 

4.  Same  —  Presumptions  as  to  Validity  — 
Conflicting  Presumptions. 

Where  a  tax  deed  for  land  purchased  by  a 
county  showed  affirmatively  that  the  county 
was  a  competitive  bidder  at  the  sale  in  violation 
of  the  statute,  the  purchaser  thereof  will  not 
be  protected  by  a  presumption  of  regularity  In 
the  proceeding,  or  by  Pol.  Code,  $  3897.  making 
tax  deeds  prima  facie  evidence  of  certain  mat- 
ters, since  a  tax  deed  is  construed  most  strong- 
ly against  the  grantee  thereunder,  and,  where 
two  presumptions  are  admissible  from  a  deed, 
that  must  be  indulged  most  favorable  to  the 
owner. 

Appeal  from  District  Court,  Lewis  and 
Clark  County ;  Henry  C.  Smith,  Judge. 

Suit  by  T.  C.  Rush  against  Lewis  and  Clark 
county  and  others.  From  a  Judgment  for 
plaintiff,  and  an  order  denying  a  new  trial, 
defendants  appeal.  Affirmed. 

McConnell  &  McConnell,  for  appellants. 
Massena  Bullard  and  Edward  Horskey,  for 
respondent 

WINSTON,  District  Judge.  This  action 
was  commenced  for  the  purpose  of  having 
canceled  and  set  aside  two  tax  deeds,  issued 
to  Lewis  and  Clark  county,  for  160  acres 
of  land  situated  in  said  county,  each  deed 
being  for  80  acres,  and  also  a  deed  from 
Lewis  and  Clark  county  to  the  defendant  O. 
W.  McConnell,  and  a  deed  from  the  said  Mc- 
Connell and  his  wife,  Annie  S.  McConnell,  to 
the  defendant  E  N.  Hart,  for  the  same  prop- 
erty. The  lands  described  In  them  were  as- 
sessed to  Samuel  E.  Richardson,  the  owner, 
for  the  year  1900.  The  tax  not  having  been 
paid,  publication  was  duly  made  that  the 
lands  would  be  sold  by  the  county  treasurer 
to  satisfy  the  delinquency,  with  costs,  pen- 
alties, etc.,  and  on  January  25,  1901,  they 
were  sold  and  struck  off  to  the  defendant  the 
county  of  Lewis  and  Clark.  At  the  expiration 
of  the  three-year  period  of  redemption  the 
county  caused  to  be  executed  to  it  two  deeds, 
one  of  said  deeds  being  to  the  lands  in  section 

5,  and  the  other  to  the  lands  In  section  8. 
Subsequently  the  county,  at  public  auction, 
sold  the  same  to  the  defendant  O.  W.  McCon- 
nell, who  conveyed  to  E.  N.  Hart  The  action 
was  instituted  by  Catherine  Richardson,  who 
had  received  a  deed  from  Samuel  E.  Richard- 
son, her  husband,  on  March  11,  1905.  Cath- 
erine Richardson  subsequently  deeded  the 
property  to  T.  C.  Rush,  the  respondent  here- 
in, who  was  afterwards  substituted  as  plain- 
tiff In  the  action.  There  was  tendered  with 
the  complaint  a  sum  sufficient  to  pay  all  the 
demands  which  the  defendants,  or  any  of 
them,  might  have  against  the  property  on  ac- 
count of  taxes,  penalties,  Interest  and  charges 
paid  thereon. 
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It  Is  alleged  that  both  the  tax  deeds  are 
void  for  a  number  of  reasons  growing  out  of 
the  proceedings  had  by  the  treasurer,  the  prin- 
cipal one  of  which  may  be  stated  as  fol- 
lows: That  each  of  the  deeds  is  void  on  its 
face,  for  that  It  appears  from  the  recitals 
therein  that  at  the  sale  of  lands  for  taxes 
delinquent  for  the  year  1900,  had  by  the 
treasurer  of  Lewis  and  Clark  county  on  Jan- 
uary 25,  1901,  the  county  of  Lewis  and  Clark 
became  the  purchaser  of  the  lands  in  contro- 
versy as  a  competitive  bidder;  whereas,  un- 
der the  provisions  of  law  applicable,  it  could 
not  become  a  purchaser  at  all,  but  could  only 
take  them  by  having  them  struck  off  to  it  by 
the  treasurer  after  they  had  been  offered 
for  sale  at  auction  on  successive  days  and 
there  was  no  bona  fide  bidder  for  them.  The 
court  found  the  issues  for  the  plaintiff,  ad- 
judged the  tax  deeds  and  the  subsequent  con- 
veyances void,  and  directed  that  they  be  can- 
celed of  record.  The  defendants  have  appealed 
from  the  judgment  and  an  order  denying  them 
a  new  trial.  Many  assignments  of  error  are 
made  In  appellants'  brief,  but  these  do  not  re- 
quire notice,  for  the  reason  that  we  are  of  the 
opinion  that  the  tax  deeds  are  void  because 
of  the  recitals  referred  to,  and  that  the  judg- 
ment of  the  district  court  must  therefore  be 
affirmed. 

The  deeds  are  identical  In  every  respect, 
except  in  the  description  of  the  property.  The 
deed  for  the  lauds  In  section  5  recites :  '  That 
at  said  auction  Lewis  and  Clark  county  was 
the  bidder  who  was  willing  to  take  the  least 
quantity  or  the  smallest  portion  of  the  said 
land  and  pay  the  taxes,  costs,  and  charges 
due  thereon,  which  taxes,  costs,  and  charges 
amounted  to  the  sum  of  seven  and  82/ioo  dol- 
lars ;  that  the  said  least  quantity  or  smallest 
portion  of  the  said  land,  lying  and  being  with- 
in the  said  county  of  Lewis  and  Clark,  state 
of  Montana,  described  as  follows,  to  wit. 
land  S.  W.  %  S.  E.,  VL  S.  E.,  %  S.  W. 
80  acres  In  sec.  5,  Tp.  12  N.,  R.  5  W.,  was  by 
the  said  William  Steele,  as  county  treasurer 
aforesaid,  struck  off  to  the  said  Lewis  and 
Clnrk  county,  who  paid  the  full  amount  of 
the  said  taxes,  costs,  and  charges,  and  there- 
by became  the  purchaser  of  the  last  described 
piece  or  parcel  of  land,"  etc. 

Section  3882  of  the  Political  Code  provides, 
among  other  things,  how  the  county  may  ac- 
quire property  "struck  off"  to  it  for  delin- 
quent taxes,  as  follows :  "  *  *  *  But  in 
case  there  is  no  purchaser  in  good  faith  for 
the  same,  as  provided  in  this  chapter,  on  the 
first  day  that  the  property  is  offered  for  sale, 
then  when  the  property  is  offered  thereafter 
for  sale  and  there  is  no  purchaser  in  good 
faith  for  the  same,  the  whole  amount  of  the 
property  assessed  must  be  struck  off  to  the 
county  as  the  purchaser,  and  the  duplicate 
certificate  delivered  to  the  county  treasurer 
and  filed  by  him  in  his  office."  This  section 
prohibits  the  county  from  becoming  a  com- 
petitive bidder  at  the  sale  of  property  for  de- 
linquent taxes,  and  it  can  only  acquire  it  when 


there  is  no  other  purchaser  In  good  faith; 
and  the  recitals  in  the  deed  must  show  the 
right  of  the  county  to  take  the  property,  and 
that  it  did  not  enter  the  lists  as  a  competitive 
bidder  for  the  same.  Unless  the  recitals  of 
the  deed  show  these  things,  or  If  the  deed 
recites,  as  does  the  deed  In  question,  matters 
showing  that  the  county  was  a  competitive 
bidder  at  the  sale,  the  deed  on  its  face  Is 
void.  Norton  v.  Friend,  13  Kan.  532 ;  Magill 
v.  Martin,  14  Kan.  67;  Babbitt  v.  Johnson, 
15  Kan.  252 ;  Larkln  v.  Wilson,  28  Kan.  513; 
Hanenkratt  v.  Hamll,  10  Okl.  219,  61  Pac 
1050;  Keller  v.  Hawk  (Okl.)  91  Pac  778. 
The  county  cannot  purchase  lands  at  a  tax 
sale  unless  authorized  to  do  so  by  statute, 
and  a  strict  compliance  with  the  statute  must 
be  had  before  the  title  of  the  owner  can  be 
divested,  and  the  conduct  of  those  vested  with 
the  power  to  sell  lauds  for  delinquent  taxes 
must  be  closely  scrutinized,  in  order  that  there 
may  be  some  security  for  property  rights. 
The  officer  who  makes  the  sale  sells  that 
which  he  does  not  own.  The  proceedings  are 
to  a  large  extent  ex  parte.  The  owner  is  an 
unwilling  party,  is  seldom,  if  ever,  present  at 
the  sale,  is  generally  Ignorant  of  it,  and  the 
tax  almost  always  bears  a  very  small  propor- 
tion to  the  value  of  the  property  sold.  Upon 
these  considerations  it  has  generally  been 
held  that  proceedings  on  tax  sales  should 
strictly  comply  with  the  statute:  and  this  Is 
the  construction  of  the  law  recently  applied  by 
this  court  in  the  case  of  North  Real  Estate 
L.  &  T.  Co.  v.  Billings  L.  &  T.  Co.,  30  Mont. 
 ,  93  Pac.  40. 

Counsel  for  appellants  contend  that  the  pre- 
sumption that  official  duty  has  been  regularly 
l>erformed  and  that  the  law  has  been  obeyed, 
as  well  as  the  provisions  of  section  3897  of 
the  Political  Code,  making  tax  deeds  prima 
facie  evidence  of  certain  matters,  should  pro- 
tect the  purchaser  at  a  tax  sale.  But  they 
cannot  prevail  against  the  presumption  which 
must  be  drawn  from  the  wording  of  the  deed; 
and,  where  two  presumptions  may  be  drawn 
therefrom,  that  one  must  be  indulged  which 
Is  most  favorable  to  the  owner  of  the  prop- 
erty. A  tax  deed  must  be  construed  most 
strongly  against  him  who  claims  under  it,  and, 
if  one  of  two  constructions  will  support  tht. 
claim  of  the  citizen,  the  deed  must  be  held 
Invalid.  When  we  look  at  the  recitals  of  the 
deeds  before  us,  and  apply  to  them  this  rule 
of  construction,  it  is  apparent  that  the  county 
became  a  comi>etltive  bidder,  and  that  each 
of  them  is  void  on  the  face.  The  tax  deeds, 
the  foundation  of  defendant  Hart's  title,  be- 
ing void,  It  necessarily  follows  that  the  sub- 
sequent conveyances  under  which  he  claims 
title  are  also  void. 

For  these  reasons,  we  think  the  judgment 
of  the  lower  court  should  be  affirmed ;  and  it 
is  so  ordered. 

Affirmed. 

BRANTLY.  C.  J.,  and  HOLLOWAT,  J„ 

concur. 
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STATE  r.  NORTHERN  PAC.  RY.  CO. 
(Supreme  Court  of  Montana.   Feb.  25.  1908.) 

1.  Commerce—  Subjects  of  Regulation  — 
Railroads. 

Act  Feb.  5,  1907  (Lawn  1907,  p.  6.  c.  5). 
providing  that  those  employed  in  running  or 
operating  locomotive  engines  or  railroad  trains 
in  this  state  shall  not  be  required  to  work  more 
than  a  certain  number  of  hours  without  rest, 
and  prescribing  penalties  for  its  violation,  is  not 
unconstitutional  as  being  a  regulation  of  inter- 
state commerce,  in  the  absence  of  federal  legis- 
lation on  the  subject. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Commerce,  8  8.] 

2.  Statutes  —  Repeal  —  Implied  Repeal  by 
Act  Relating  to  Same  Subject— Retro- 
active Operation. 

Act  Feb.  6,  1907  (Laws  1907,  p.  6.  c  5), 
regulating  the  time  a  railroad  may  require  its 
employes  to  work,  is  not  made  ineffective  by 
the  passage  of  Act  March  4.  1907,  c.  2939.  34 
Stat.  1415  [U.  S.  Comp.  St.  Supp.  1907,  p. 
913],  similar  in  substance,  but  not  to  become 
operative  till  March  4,  1908,  since  legislation 
is  not  effective  for  any  purpose  until  it  becomes 
operative. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  §8  365-309.] 

Appeal  from  District  Court,  Lewis  and 
Clark  County ;  J.  M.  Clements,  Judge. 

Action  by  the  state  of  Montana  against  the 
Northern  Pacific  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Wni.  Wallace,  Jr.,  John  G.  Brown,  and  R. 
F.  Gaines,  for  appellant.  Albert  J.  Galen, 
Atty.  Gen.,  E.  M.  Hall,  Ass't  Atty.  Gen.,  for 
the  State. 

BRAXTLY,  C.  J.  The  defendant  Is  a  cor- 
poration, organized  under  the  laws  of  the 
state  of  Wisconsin,  and  is  engaged  In  operat- 
ing a  line  of  railroad  from  a  point  on  the 
shore  of  Lake  Superior,  through  Montana 
and  other  states,  to  a  point  on  the  shore  of 
Puget  Sound.  In  the  conduct  of  its  business 
as  a  common  carrier  it  transports  passen- 
gers and  freight  from  points  without  to  points 
within  the  state  of  Montana,  from  point  to 
point  within  the  state,  and  from  points  with- 
in to  points  without  the  state.  On  January 
9,  1908,  the  Attorney  General  filed  an  Infor- 
mation in  the  district  court  of  Lewis  and 
Clark  county,  charging,  In  substance,  that  on 
or  about  December  30,  1907,  the  defendant, 
while  engaged  In  the  transportation  of  freight 
In  the  usual  course  of  its  business  in  said 
county,  did  willfully,  intentionally,  and  un- 
lawfully permit  and  require  certain  of  its 
employes,  being  its  engine  and  train  crews  in 
charge  of  one  of  its  freight  trains,  to  labor 
in  the  operation  thereof  for  more  than  16 
consecutive  hours,  to  wit,  for  23  consecutive 
hours,  there  being  no  particular  occasion  by 
reason  of  accident,  storm,  wreck,  washout, 
unavoidable  delay,  or  other  like  cause,  per- 
mitting or  requiring  said  employes  to  so  la- 
bor. The  charge  was  preferred  under  the 
provisions  of  the  act  of  the  Tenth  legislative 
assembly,  approved  February  5,  1907  (Laws 
93P.-60 


1907,  p.  6,  c.  5)  entitled,  "An  act  to  regulate 
the  hours  of  labor  of  locomotive  engineers, 
locomotive  firemen,  conductors,  trainmen, 
operators  and  agents  acting  as  operators, 
and  to  provide  penalties  and  civil  liabilities 
for  the  violation  thereof."  To  the  informa- 
tion the  defendant  Interposed  a  general  de- 
murrer. This  having  been  disallowed,  it  en- 
tered its  plea  of  not  guilty.  At  the  trial 
counsel  submitted  an  agreed  statement  of 
facts,  embodying  substantially  the  allegations 
in  the  Information.  The  defendant  was  found 
guilty,  and  was  sentenced  to  pay  a  fine.  It 
has  appealed  from  the  Judgment  and  an  or- 
der denying  it  a  new  trial. 

It  Is  not  questioned  that  the  Information 
Is  sufficient,  in  form  and  substance,  to  state 
an  offense,  If  the  statute  Is  a  valid  exerci  s 
of  legislative  power.  The  contention  Is  that 
the  judgment  cannot  be  sustained  because 
the  legislation  is  invalid,  in  that  (1)  It  is 
an  attempt  to  regulate  Interstate  commerce, 
the  power  to  do  which  Is  vested  by  the  fed- 
eral Constitution,  exclusively  in  the  Congress 
of  the  United  States;  and  (2),  even  though 
It  was  a  valid  exercise  of  power  at  the  time 
of  Its  enactment,  it  became  invalid  and  Inop- 
erative upon  the  passage  of  the  act  of  Con- 
gress, approved  March  4,  1907,  dealing  with 
the  same  subject.  34  Stat.  1415*.  c.  2939  [U. 
S.  Comp.  St.  Supp.  1907,  p.  913].  Section  1 
of  the  act  declares:  "On  all  lines  of  steam 
railroads  or  railways  operated  in  whole  oi 
In  part  within  this  state  the  time  of  laboi 
of  locomotive  engineers,  locomotive  firemen 
conductors,  trainmen,  operators  and  agent* 
acting  as  operators,  employed  in  running  oi 
operating  the  locomotive  engines  or  trains  or 
or  over  such  railroads  or  railways  In  this 
state,  shall  not  at  any  time  exceed  slxteer 
(16)  consecutive  hours  or  to  be  on  duty  fo) 
more  than  sixteen  (16)  hours  in  the  aggre 
gate  In  any  twenty-four  (24)  hour  period 
At  least  eight  (8)  hours  shall  be  allowec 
them  off  duty  before  said  engineers,  firemen 
conductors,  trainmen,  operators  and  agent: 
acting  as  operators,  are  again  ordered  or  re 
quired  to  go  on  duty ;  provided,  however 
that  nothing  In  this  section  shall  be  con 
strued  to  allow  any  engineer,  fireman,  con 
ductor  or  trainman  to  desert  his  locomotIv« 
or  train  in  case  of  accident,  storms,  wrecks 
washouts,  snow  blockade  or  any  unavoida 
ble  delay  arising  from  like  causes,  or  to  al 
low  said  engineer,  fireman,  conductor  or  train 
man  to  tie  up  any  passenger  or  mall  trail 
between  terminals."  Section  2  prescribes  pen 
alties  and  imposes  civil  liabilities  for  viola 
tions  of  these  provisions.  Section  4  (pag> 
7)  repeals  conflicting  legislation,  and  sectloi 
5  declares  the  act  immediately  operative. 

1.  Upon  the  first  proposition  the  argumen 
Is  that  the  grant  of  power  to  Congress  unde 
the  federal  Constitution  "to  regulate  com 
merce  *  *  *  among  the  several  state 
*  *  *  "  is  exclusive ;  and  since  the  defend 
ant  is,  and  at  the  time  the  alleged  offeus 
was  committed  was,  engaged  in  interstat 
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commerce,  and  the  act  in  question  assumes 
to  Impose  burdens  and  restrictions  upon  it  in 
the  transaction  of  its  business  in  this  con- 
nection, as  well  as  upon  that  done  exclusive- 
ly between  points  within  the  state,  the  act 
is  the  result  of  an  unwarranted  assumption 
of  power  by  the  Legislature.  The  purpose  of 
the  Legislature  in  the  enactment  of  this  stat- 
ute was  to  secure  better  service  at  the  hands 
of  all  persons  operating  lines  of  railroad 
within  or  through  this  state,  and  at  the  same 
time  to  promote  the  safety  of  the  lives  and 
property  entrusted  to  them.  It  is  apparent 
to  every  one  that  a  continuance  beyond  a 
reasonable  time  each  day  In  the  performance 
of  the  exacting  duties  incident  to  an  em- 
ployment that  is  always  attended  with  dan- 
ger tends  to  impair  both  the  health  and  ef- 
ficiency of  employes,  and  should  not  be  per- 
mitted except  in  cases  of  necessity.  The 
Legislature  was  seeking,  then,  by  an  exercise 
of  the  police  power  of  the  state,  not  only  to 
serve  the  general  welfare  of  the  public,  but 
also  to  preserve  the  lives  and  health  of  all 
persons  employed  In,  or  having  direct  con- 
nection with,  the  running  of  trains.  Now, 
the  police  power  is  inherent  in  the  several 
states.  It  remains  with  them  notwithstand- 
ing the  grant  of  power  by  them  to  the  fed- 
eral government,  and  may  be  exercised  by 
their  several  Legislatures  upon  all  matters 
coming  within  its  purview,  without  limita- 
tion or  restriction.  Lake  Shore  &  Michigan 
Southern  Ry.  Co.  v.  Ohio,  173  U.  S.  285,  19 
Sup.  Ct  465,  43  L.  Ed.  702;  Hennington  v. 
Georgia.  163  U.  S.  299,  16  Sup.  Ct.  1086,  41  L. 
Ed.  166;  22  Am.  &  Eng.  Ency.  Law  (2d 
Ed.)  919.  When,  however,  the  state  under- 
takes to  legislate  upon  the  genera]  subject 
of  commerce,  the  distinction  between  what  is 
local  and  what  is  national  in  character  must 
be  kept  in  mind. 

In  Covington,  etc.,  Bridge  Co.  v.  Kentucky, 
154  U.  S.  209,  14  Sup.  Ct.  1087,  38  L.  Ed.  962, 
the  Supreme  Court  of  the  United  States  dis- 
tinguishes the  subjects  of  legislation  in  this 
connection  into  three  classes:  (1)  Those  over 
which  the  power  of  the  state  is  exclusive; 
(2)  those  in  which  the  state  may  act  in  the 
absence  of  legislation  by  Congress;  and  (3) 
those  over  which  the  power  of  Congress  is  ex- 
clusive, and  the  state  cannot  Interfere  at  all. 
It  is  pointed  out  that  in  the  first  class  fall 
many  subjects  of  legislation  which  may  af- 
fect interstate  commerce  indirectly,  but  their 
bearing  upon  it  is  of  a  local  character  so  re- 
mote that  they  cannot  be  deemed  in  any  just 
sense  an  interference.  In  the  second  class 
are  embraced  laws  for  the  regulation  of  pilots 
employed  upon  navigable  rivers  over  which 
the  federal  government  has  Jurisdiction; 
guarantine  and  Inspection  laws  and  the  polic- 
ing of  harbors;  the  improvement  of  navigable 
channels;  the  regulation  of  wharfs,  piers, 
and  docks;  the  construction  of  dams  and 
bridges  across  navigable  streams  and  the  es- 
tablishment of  ferries.  Citing  and  quoting 
with  approval  from  the  decision  in  Cooley  v. 


Philadelphia  Port  Wardens,  53  TJ.  S.  290,  13 
L.  Ed.  996,  the  conclusion  Is  announced  that 
on  all  these  subjects  the  states  aie  free  to 
legislate,  so  long  as  the  effect  is  to  control 
matters  local  in  character  only,  until  Con- 
gress chooses  to  act,  though  such  legislation 
Indirectly  affects  commerce  with  foreign  na- 
tions and  between  the  states.  In  the  third 
class  fall  all  those  subjects  of  legislation 
which  are  not  local  in  their  nature,  and  do 
not  affect  interstate  commerce  Incidentally 
only,  but  are  national  in  their  character. 
Over  all  such  subjects  Congress  has  exclusive 
power,  and,  In  so  far  as  it  refrains  from  act- 
ing upon  them,  it  Indicates  its  will  that  in 
these  respects  commerce  shall  be  free  from 
regulation.  In  the  case  of  Cooley  v.  Phila- 
delphia Port  Wardens,  one  of  the  questions 
decided  was  whether  an  act  of  the  Legisla- 
ture of  Pennsylvania,  regulating  pilots  and 
pilotage,  was  repugnant  to  the  commerce 
clause  of  the  Constitution.  It  was  held  that, 
though  Congress  had  the  power  to  deal  with 
the  subject,  the  mere  grant  of  the  power  did 
not  amount  to  a  denial  of  it  to  the  state,  and 
hence  that  the  act  was  valid  until  It  should 
be  superseded  by  an  act  of  Congress.  Stat- 
utes like  tbe  one  before  us  have  often  been 
drawn  in  question  before  the  courts,  and  they 
have  invariably  been  held  valid  by  the  high- 
est court  of  last  resort,  except  when  they 
were  clearly  unreasonable  Interferences  with 
interstate  commerce.  Cases  holding  such 
laws  valid  are  collected  by  Mr.  Justice 
Brown,  In  Cleveland,  C,  C.  &  St  L.  Ry.  Co. 
v.  People  of  the  State  of  Illinois,  177  U.  S. 
514,  20  Sup.  Ct.  722,  44  L  Ed  868,  who  makes 
the  following  summary:  "We  have  recently 
applied  this  doctrine  to  state  laws  requir- 
ing locomotive  engineers  to  be  examined  and 
licensed  by  the  state  authorities  (Smith  v. 
Alabama,  124  D.  8.  465,  8  Sup.  Ct  564,  31 
L.  Ed.  508):  reuniting  such  engineers  to  be 
examined  from  time  to  time  with  respect  to 
their  ability  to  distinguish  colors  (Nashville, 
etc.,  Railway  Alabama,  128  U.  S.  96,  9  Sup. 
Ct.  28,  32  L.  Ed.  352):  requiring  telegraph 
companies  to  receive  dispatches  and  to  trans- 
mit and  deliver  them  with  due  diligence,  as 
applied  to  messages  from  outside  the  state 
(Western  Union  Tel.  Co.  v.  James,  162  U.  8. 
650,  16  Sup.  Ct.  934,  40  L.  Ed.  1105);  forbid- 
ding the  running  of  freight  trains  on  Sunday 
(Hennington  r.  Georgia,  163  U.  8.  299,  16 
Sup.  Ct.  1086, 41 L.  Ed.  166) ;  requiring  railway 
companies  to  fix  their  rates  annually  for  the 
transportation  of  passengers  and  freight  and 
also  requiring  them  to  post  a  printed  copy  of 
such  rates  at  all  their  stations  (Railway  Com- 
pany v.  Fuller,  17  Wall.  560,  21  L.  Ed.  710); 
forbidding  the  consolidation  of  parallel  or 
competing  lines  of  railway  (Louisville  & 
Nashville  Railroad  v.  Kenutcky,  161  U.  S. 
677,  16  Sup.  Ct  714,  40  L.  Ed.  849) ;  regulat- 
ing the  heating  of  passenger  cars,  and  direct- 
ing guards  and  guard  posts  to  be  placed  on 
railroad  bridges  and  trestles  and  the  ap- 
proaches thereto  (N.  Y.,  N.  H.,  etc,  Railroad 
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Company  t.  New  York.  165  U.  8.  628, 17  Sup. 
Ot  418,  41  It  Ed.  853);  providing  that  no 
contract  shall  exempt  any  railroad  corpora- 
tion from  the  liability  of  a  common  carrier 
or  a  carrier  of  paasengera  which  would  have 
existed  If  no  contract  bad  been  made  (Chi- 
cago, Milwaukee,  eta.  Railway  v.  Solan,  160 
U.  8.  133,  18  Sup.  Ct  280,  42  I*.  Ed.  688); 
and  declaring  that,  when  a  common  carrier 
accepts  for  transportation  anything  directed 
to  a  point  of  destination  beyond  the  terminus 
of  his  own  line  or  route,  he  shall  be  deemed 
thereby  to  assume  an  obligation  for  Its  safe 
carriage  to  such  point  of  destination,  unless 
at  the  time  of  such  acceptance  such  carrier 
be  released  or  exempted  from  such  liability 
by  contract  In  writing,  signed  by  the  owner 
or  his  agent  (Richmond  ft  Allegheny  Rail- 
road v.  Patterson  Tobacco  Co.,  169  U.  S.  811, 
18  Sup.  Ct  835,  42  L.  Ed.  758.  In  none  of 
these  cases  was  It  thought  that  the  regula- 
tions were  unreasonable,  or  operated  In  any 
Just  sense  as  a  restriction  upon  interstate 
commerce."  In  the  Illinois  case,  a  statute 
requiring  railway  companies  to  stop  all 
trains  at  all  county  seats  was  held  to  be  di- 
rect interference  with  Interstate  commerce, 
and  therefore  unconstitutional,  but  the  Ohio 
case  (Lake  Shore  ft  Michigan  Southern  Ry. 
Co.  v.  Ohio,  supra)  Is  distinguished  and  the 
result  approved.  Among  the  numerous  de- 
cisions by  this  court  some  are  found  which 
seem  to  be  out  of  line  with  others,  but  gen- 
erally the  rule  has  been  observed  that  upon 
all  such  subjects,  If  Congress  has  not  acted, 
the  states  axe  free  to  legislate,  so  long  as 
they  seek  to  promote  the  public  safety  and 
convenience,  and  do  not  undertake  to  hamper 
unnecessarily  or  substantially  control  the 
agencies  of  Interstate  commerce  in  the  con- 
duct of  their  business.  In  Lake  Shore  v. 
Michigan  Southern  Ry.  Co.  v.  Ohio,  supra,  a 
statute  of  Ohio  requiring  each  railway  com- 
pany to  stop  Aires  of  Its  trains,  going  each 
way,  dally  except  Sundays,  at  all  stations, 
cities,  or  villages  containing  over  three  thou- 
sand Inhabitants,  to  receive  and  let  off  pas- 
sengers, was  upheld  on  the  ground  that  it 
was  a  proper  exercise  of  police  power  by  the 
state,  and,  though  the  decision  was  by  a  di- 
vided court,  the  doctrine  of  the  cases  cited  by 
Mr.  Justice  Brown,  in  Cleveland,  a,  C.  A  St 
L.  Ry.  Co.  v.  People  of  Illinois,  was  approv- 
ed. In  this  connection  the  case  of  Henning- 
ton  v.  Georgia  is  also  in  point  though  it  is 
disapproved  by  the  dissenting  justices  In  the 
Ohio  case. 

On  principle  we  cannot  distinguish  between 
the  effect  of  a  statute  such  as  that  of  the 
state  of  Alabama,  which  was  considered  in 
Smith  v.  Alabama,  124  U.  S.  472,  8  Sup.  Ct 
664,  31  L.  Ed  512,  and  the  one  here  involved. 
In  that  case,  in  order  to  secure  the  maximum 
of  efficiency  In  railroad  engineers,  they  were 
required  to  submit  themselves  to  an  examina- 
tion to  test  their  mechanical  skill  and  knowl- 
edge, and  to  be  licensed  by  a  competent  board 
ef  examiners,  before  they  could  be  employed 


by  any  railway  company.  An  additional  re- 
quirement was  that  they  must  be  men  of 
careful  and  temperate  habits.  The  statute  in 
question  applied  generally  to  the  business  of 
railroads,  without  making  any  distinction  be- 
tween that  which  was  strictly  interstate  com- 
merce, and  that  which  was  commerce  within 
the  state  exclusively.  So  in  Nashville,  O.  ft 
•  St  L.  Ry.  Co.  v.  Alabama,  128  U.  S.  06,  0 
Sup.  Ot  28,  82  L.  Ed.  852,  and  for  the  same 
reason,  all  employes  having  charge  of  or 
directly  connected  with  the  operation  of 
trains  were  required  to  submit  themselves 
from  time  to  time  to  examination  to  test 
their  ability  to  distinguish  color  signals,  and 
to  obtain  a  license  certifying  to  their  effi- 
ciency in  this  regard,  before  they  could  enter 
or  continue  In  the  service  of  any  railroad  op- 
erating in  the  state.  The  mechanical  effi- 
ciency or  personal  habits  of  engineers,  or  their 
capacity  or  that  of  other  railway  employes  to 
distinguish  colors,  and  hence  their  greater 
efficiency  in  the  business  of  handling  trains, 
does  not  more  nearly  concern  the  public  safe- 
ty than  does  the  necessity  for  sleep  and  rest 
in  order  that  they  may  have  full  possession 
of  their  mental  powers  and  physical  strength 
to  aid  them  In  the  performance  of  their  re- 
sponsible duties.  Nor  does  the  requirement 
In  the  one  case  more  seriously  Interfere  with 
or  restrain  commerce  than  in  the  other.  In 
all  such  cases  an  additional  burden  is  Im- 
posed upon  the  railroad  corporation,  and  to 
the  extent  of  tills  additional  burden  there  is 
an  Interference  with  the  conduct  of  its  busi- 
ness. The  cases  cited,  it  seems  to  us,  are  con- 
clusive; and,  while  we  think  it  properly  con- 
ceded that  the  subject  so  far  as  it  affects  in- 
terstate commerce,  falls  within  the  power  of 
federal  legislation  under  the  Constitution, 
yet  in  the  absence  of  such  legislation  on  the 
subject  it  Is  a  matter  for  state  control,  un- 
der the  exercise  of  its  police  power,  to  pro- 
vide for  the  public  safety  and  also  for  the 
health  and  lives  of  railroad  employee  them- 
selves. 

2.  It  remains  to  inquire  whether  the  law  la 
still  operative,  notwithstanding  the  act  of 
Congress,  referred  to  above,  deals  with  the 
same  subject  The  state  statute  became  a 
law  on  February  5,  1907.  The  federal  stat- 
ute does  not  by  its  own  terms  become  opera- 
tive until  March  4, 1908.  This  being  the  situ- 
ation, did  it  upon  its  approval  invalidate 
the  state  statute,  on  the  theory  that  it  Is  a  di- 
rect utterance  of  Congress  under  Its  consti- 
tutional power  upon  the  same  subject?  The 
two  acts  embody  substantially  the  same  pro- 
visions, and  it  is  clear  that  it  was  the  Inten- 
tion of  Congress  to  assume  control  of  the  sub- 
ject *o  far  as  it  concerns  companies  engaged 
in  interstate  commerce.  Counsel  for  appel- 
lant cite  no  authority  in  support  of  their  con- 
tention, nor  do  we  know  of  any  directly  in 
point  It  seems  to  us,  however,  that  in  the 
absence  of  some  declaration  on  the  subject 
In  the  act  itself,  Indicating  the  Intention  to 
supersede  at  once  existing  state  legislation, 
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there  Is  no  foundation  In  reason  for  the  as- 
sertion that  an  act,  to  take  effect  in  the  fu- 
ture, has  that  effect  In  Smith  v.  Alabama, 
supra,  It  la  aald:  "But  for  the  provisions  on 
the  subject  found  in  the  local  law  of  each 
state,  there  would  be  no  legal  obligation  on 
the  part  of  the  carrier,  whether  ex  contractu 
or  ex  delicto,  to  those  who  employed  him,  or, 
if  the  local  law  is  held  not  to  apply  where 
the  carrier  is  engaged  in  foreign  or  interstate 
commerce,  then,  in  the  absence  of  laws  pass- 
ed by  Congress  or  presumed  to  be  adopted 
by  It,  there  can  be  no  rale  of  decision  baaed 
upon  rights  and  duties  supposed  to  grow  out 
of  the  relation  of  such  carriers  to  the  public 
or  to  individuals.  In  other  words,  if  the  law 
of  the  particular  state  does  not  govern  that 
relation,  and  prescribe  toe  rights  and  duties 
which  it  implies,  then  there  is  and  can  be  no 
law  that  does  until  Congress  expressly  sup- 
plies It,  or  is  held  by  implication  to  have  sup- 
plied It,  in  cases  within  its  jurisdiction  over 
foreign  and  Interstate  commerce.  The  fail- 
ure of  Congress  to  legislate  can  be  construed 
only  as  an  intention  not  to  disturb  what  al- 
ready exists,  and  la  the  mode  by  which  it 
adopts,  for  cases  within  the  scope  of  its  pow- 
er, the  rule  of  the  state  law,  which  until  dis- 
placed covers  the  subject"  While  the  above 
quotation  is  not  directly  in  point  it  seems  to 
lend  support  to  the  notion  that  until  legis- 
lation by  Congress  upon  any  subject  upon 
which  the  state  has  concurrent  Jurisdiction 
becomes  operative,  the  existing  state  legisla- 
tion la  not  displaced,  but  in  the  interim  re- 
mains In  full  force,  especially  so  in  the  ab- 
sence of  any  declaration  by  Congress  on  that 
subject  The  case  of  Sherlock  v.  Ailing,  93 
U.  8.  99,  23  L.  Ed.  819,  seems  also  to  support 
this  conclusion.  We  do  not  see  how  an  act 
which  does  not  by  its  own  terms  become  a 
rule  of  conduct  until  a  future  time  can  be 
said  to  displace  another  existing  rule  on  the 
same  subject  during  the  Interval  between  the 
time  of  Its  enactment  and  the  time  it  becomes 
operative,  even  though  the  existing  rule  be 
inconsistent  with  it,  In  the  absence  of  some 
express  or  Implied  declaration  of  a  purpose 
that  such  shall  be  the  result.  Legislation  is 
not  effective  for  any  purpose  until  it  becomes 
operative.  In  a  given  case  the  effective  oper- 
ation of  a  statute  requiring  expensive  prepar- 
ation, or  a  change  in  the  mode  of  conducting 
business  on  the  part  of  those  whom  it  is  in- 
tended to  affect  may  very  properly  be  de- 
ferred to  a  future  time.  So  far  as  it  provides 
for  such  adjustment  and  changes,  it  may  be 
said  to  have  a  quasi  operative  effect;  but 
even  In  such  cases  the  existing  law  must  be 
regarded  as  remaining  in  force  until  It  is 
actually  displaced  by  the  new  one.  The  act 
of  Congress  contains  no  such  declaration,  and 
we  hold  that  the  state  statute,  which  was 
valid  and  in  force  at  the  time  of  Its  passage, 
remains  in  force  until  the  act  of  Congress 
becomes  effective. 

We  are  of  the  opinion  that  there  is  no  merit 
in  either  of  the  contentions  mads  by  the  ap- 
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pellant   Consequently  the  Judgment  and  or- 
der denying  a  new  trial  must  be  affirmed. 
Affirmed. 


HOLLOWAX  and  SMITH,  JJ,  concur. 


(W  Moot  ME) 
RILEY  v.  NORTHERN  PAC  BY.  00. 

(Supreme  Court  of  Montana.  Feb.  17.  1908.) 

L  R.AILBOADB  —  Ilf  JTJBtES    TO    PKBSOIfS  AT 

Osossinos— Aorzona  won  Iiwtjbies — Ques- 
tions roa  Jury. 

Whether  decedent  who  was  killed  by  a 
switch  engine,  was  guilty  of  contributory  negli- 
gence in  being  at  the  crossing,  and  whether  the 
railroad  was  negligent  in  not  properly  guarding 
the  crossing  while  the  engine  was  passing  over 
it  Md,  under  the  evidence,  to  be  questions  for 
the  jury. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  41,  Railroads,  f§  1156-1159,  1186-1186.] 

2.  Evidence— Wiioht— Poimvi  and  Nega- 
tive Evidence. 

When  one  witness  testifies  positively  that 
a  certain  thing  existed  or  happened,  and  anoth- 
er witness,  with  equal  means  of  knowing,  testi- 
fies that  the  thing  did  not  exist  or  happen,  the 
so-called  negative  testimony  is  so  far  positive 
in  its  character  that  a  court  cannot  say  that 
it  is  entitled  to  less  weight  than  the  affirmative 
testimony. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  29,  Evidence,  «  2432-2485.] 

8.  Railroads  —  Injtjhus   to   PxasoNS  at 
Obossirgs— -Aotbohs  fob  Injubies  —  in- 

STBUCTIOHB. 

In  an  action  for  the  death  of  one  struck 
by  an  engine  while  crossing  defendant's  tracks, 
there  was  evidence  for  defendant  that  the  bell 
was  ringing  and  a  headlight  burning.  Plaintiff's 
witnesses  testified  that  they  did  not  hear  any 
bell  or  see  any  light  Defendant's  witnesses 
swore  that  they  did  not  see  the  deceased  at  all. 
although  the  engineer  claimed  he  was  looking 
toward  the  very  spot  where  the  accident  hap- 
pened. Held,  that  the  court  properly  refused  to 
charge  thnt  it  was  proved  by  the  uncontradicted 
evidence  that  the  bell  was  ringing  and  the  head- 
light burning,  that  the  ringing  and  the  light 
were  a  sufficient  warning,  and  that,  if  no  other 
negligence  was  shown,  the  verdict  must  be  for 
defendant. 
4.  Same. 

In  an  action  for  the  death  of  one  struck 
by  an  engine  while  crossing  defendant's  tracks, 
where  it  was  alleged  that  the  speed  of  the  en- 
gine exceeded  six  miles  per  hour,  but  the  evi- 
dence showed  positively  that  the  speed  was  not 
so  great,  it  was  not  prejudicial  to  defendant  to 
refuse  to  charge  that  the  evidence  uncontradict- 
edly  showed  that  the  speed  of  the  engine  was 
less  than  six  miles  per  hoar,  that  the  speed 
could  not  be  considered  as  a  ground  of  recovery, 
and  that  if  no  other  negligence  were  shown, 
the  verdict  must  be  for  defendant  where  the 
court  did  not  otherwise  tell  the  jury  that  they 
should  consider  the  speed  of  the  engine  in  arriv- 
ing at  a  verdict  and  did  give  an  instruction 
limiting  the  jury  to  a  consideration  of  the 
faults  proven  by  the  evidence. 

3.  Same. 

In  an  action  for  the  death  of  one  struck  by 
an  engine  while  crossing  defendant's  tracks, 
where  it  was  alleged  that  defendant  violated  an 
ordinance  relating  to  flagmen,  it  was  not  error 
to  refuse  a  charge  that  the  ordinance  had  no 
application  to  crossing  where  the  accident  oc- 
curred, that  there  was  no  duty  to  have  a  flag- 
man at  that  crossing,  and  that  if  no  other  negli- 
gence were  shown,  the  verdict  must  be  for  de- 
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fendant.  even  though  the  evidence  showed  that 
the  ordinance  was  not  violated,  since  the  ab- 
sence of  an  ordinance  requiring  a  flagman  at 
that  crossing  was  not  conclusive  upon  the  ques- 
tion of  the  necessity  for  one  there. 

6.  Appeal— Review— Harmless  Ebbob  —  Ad- 
mission of  Evidence. 

In  an  action  for  the  death  of  one  struck  by 
a  switch  engine  while  crossing  defendant's 
tracks,  where  it  was  shown  that  there  was  a 
gate  at  each  side  of  the  crossing,  but  that  on 
account  of  the  lessened  travel  between  the  hours 
of  12  o'clock  midnight  and  6  o'clock  in  the 
morning  the  gates  were  not  used,  and  that  the 
deceased  was  killed  during  such  hours,  and  fur- 
ther that  the  mayor  had  never  designated  the 
crossing  as  one  where  a  flagman  was  required, 
it  was  not  prejudicial  to  defendant  to  admit  in 
evidence  an  ordinance  requiring  a  railroad  to 
keep  a  flagman  at  such  crossings  unprotected 
by  gates  as  may  be  designated  by  the  mayor 
from  time  to  time,  since  the  jury  must  have 
known  that  the  mayor  had  never  required  a 
flagman  at  the  crossing  in  question,  and  there- 
fore they  could  not  have  considered  that  the 
company  was  negligent  in  failing  to  provide  a 
flagman  at  such  crossing  on  account  of  the  fact 
that  the  mayor  had  designated  it  as  one  of  the 
crossings  where  a  flagman  should  be  employed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  4161-4170.] 

7.  Railroads— Accidents  at  Crossings— In- 
structions— Argumentative  Instructions. 

In  on  action  for  the  death  of  one  struck  by 
an  engine  while  crossing  defendant's  tracks, 
where  witnesses  who  were  approaching  the 
tracks  testified  that  they  saw  the  switch  engine 
moving,  it  was  not  error  to  refuse  a  charge 
that,  in  determining  whether  a  refl««nahle  per- 
son coining  nlonr  the  h'.it*-i  luward  the  crossing 
would  have  seen  the  engine,  the  jury  might  con- 
sider what  other  persons  coming  after  the  de- 
ceased along  the  same  track  did  see  in  that  re- 
gard, such  matter  being  argumentative,  and  for 
attorneys  to  suggest. 

8.  Same— Instructions. 

In  an  action  for  the  death  of  one  struck 
by  an  engine  while  on  defendant's  crossing  and 
attempting  to  get  out  of  the  way  of  a  coming 
passenger  train,  there  being  no  evidence  that 
the  deceased  assumed  a  position  of  known  dan- 
ger, or  that  his  situation  was  not  apparently  a 
place  of  safety  when  he  went  into  it.  it  was 
not  error  to  refuse  to  charge  that,  if  in  passing 
the  second  track  south  of  the  main  line  on  which 
the  passenger  train  was  approaching,  the  de- 
ceased could  have  seen  the  conditions  in  time  to 
take  a  position  of  safety  with  regard  to  the  two 
tracks  immediately  south  of  the  main  line,  it 
was  his  duty  in  the  exercise  of  ordinary  care  to 
have  done  so,  and  that,  knowing  that  the  pas- 
senger train  was  approaching,  he  was  bound  to 
so  conduct  himself  as  to  that  train  as  not  to 
put  himself  in  a  known  place  of  danger  while  it 
was  passing;  the  proposed  instructions  having 
no  reference  to  defendant's  duty  to  exercise  or- 
dinary care  to  protect  the  deceased  in  the  posi- 
tion in  which  he  was. 

9.  Same. 

In  an  action  for  the  death  of  one  struck  bv 
an  engine  while  crossing  defendant's  tracks  and 
attempting  to  get  out  of  the  way  of  a  coming 
passenger  trnin,  there  was  no  error  in  refusing 
to  charge  that  in  any  event,  if  the  deceased  was 
at  fault  in  putting  himself  in  a  position  where  a 
movement  to  avoid  the  dust  of  the  passenger 
train  would  bring  him  within  striking  distance 
of  the  switch  engine,  there  could  be  no  recovery 
on  the  ground  of  the  speed  of  the  passenger 
train,  since  the  instruction  omitted  the  element 
of  defendant's  duty  to  take  reasonable  care  to 
avoid  injuring  the  deceased  in  the  position  in 
which  he  placed  himself. 


10.  Same. 

In  an  action  for  the  death  of  one  struck  bv 
an  engine  while  crossing  defendant's  tracks,  the 
accident  occurring  between  the  hours  of  2  and  4 
o'clock  a.  m.,  there  was  no  error  in  refusing  to 
charge  that  there  was  nothing  in  the  evidence 
showing  any  traflic  conditions  at  the  crossing 
in  question  between  such  hours  of  any  day  re- 
quiring the  operation  of  crossing  gates,  inde- 
pendently of  law,  ordinance,  or  regulation,  since 
the  instruction  would  have  withdrawn  from  the 
jury  evidence  on  the  particular  question  thev 
were  to  decide — whether  defendant  exercised  or- 
dinary care  in  moving  the  switch  engine  across 
the  street  under  all  the  circumstances  disclosed. 

11.  Same— Questions  for  Jury. 

In  an  action  for  the  death  of  one  struck  bv 
an  engine  while  crossing  defendant's  tracks, 
whether  defendant,  in  the  exercise  of  ordinary 
care,  might  have  discovered  the  position  of  the 
deceased  in  time  to  have  avoided  injuring  him, 
held  a  question  for  the  jury,  irrespective  of 
whether  or  not  the  deceased  had  exercised  ordi- 
nary care  in  going  into  the  place  where  he  was. 

12.  Same— Care  Required  of  Railroad. 
Upon  a  railroad  company  is  imposed  the 

duty  of  using  all  reasonable  efforts  to  avoid  in- 
jury to  one  who  has  accidentally  placed  himself 
in  a  position  of  danger,  if  the  peril  is  known,  or. 
by  the  exercise  of  reasonable  care,  might  have 
been  known. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  §§  981-987.] 

13.  Negligence— Contributory  Negligence 
—Last  Clear  Chance— Instructions— Ar- 
gument of  Counsel— Conformity  to  Is- 
sues. 

Where  all  the  testimony  relating  to  the 
last  clear  chance  to  avoid  the  injury  went  in 
without  objection  under  the  issues  made  bv  the 
complaint  and  answer,  the  doctrine  of  the  last 
clear  chance  was  a  legitimate  subject  for  argu- 
ment to  th°  jury,  and  of  instructions  by  the 
court,  though  no  such  issue  was  raised  by  the 
reply  to  the  pka  of  contributory  negligence. 

Appeal  from  District  Court,  Yellowstone 
County ;  C.  H.  Loud,  Judge. 

Action  by  Esther  L.  Riley,  as  administra- 
trix, against  the  Northern  Pacific  Railway 
Company.  From  a  Judgment  for  plaintiff, 
and  au  order  denying  a  new  trial,  defendant 
appeals.  Affirmed. 

Wallace  &  Donnelly,  for  appellant.  Geo. 
W.  Fair  and  Fred  H.  Hathborn,  for  respond- 
ent. 

SMITH,  J.  Between  2  and  3  o'clock  on  the 
morning  of  July  18,  1903,  two  men,  named 
Reuben  A.  Riley  and  George  Cresap,  were 
struck  and  instantly  killed  by  a  switch  en- 
gine of  the  Northern  Pacific  Railway  Com- 
pany on  the  Twenty-Seventh  street  crossing 
of  the  tracks  of  that  company  in  Billings, 
Mont  This  action  was  begun  by  the  plain- 
tiff, the  widow  and  administratrix  of  the  es- 
tate of  Reuben  A.  Riley,  to  recover  damages 
for  his  death,  on  the  ground  that  it  was  due 
to  the  negligence  of  the  railway  company  and 
its  employes.  Foster  L.  Skillmau,  the  en- 
gineer In  charge  of  the  switch  engine,  was 
joined  with  the  railway  company  as  defend- 
ant; but  no  verdict  was  returned  or  Judg- 
ment entered  against  him.  The  railway  com- 
pany appeals  from  a  Judgment  against  it, 
founded  upon  a  verdict  for  $12,600,  and  from 
an  order  denying  its  motion  for  a  new  trial. 
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As  Is  well  said  in  the  brief  of  counsel  for 
the  appellant,  the  negligence  relied  on  by  the 
plaintiff  is  set  forth  in  the  complaint  with 
a  degree  of  fullness  seldom  found  In  cases  of 
this  character.  The  tracks  of  the  defendant 
company  extend  east  and  west  through  the 
city  of  Billings.  The  streets  immediately 
north  and  south,  and  running  parallel  with 
them,  are,  respectively,  Montana  avenue  and 
Minnesota  avenue.  A  number  of  streets  cross 
the  tracks  at  right  angles  from  north  to 
south,  among  them  Twenty-Seventh  street. 
This  last-named  street  is  the  first  street  east 
of  the  depot  of  the  defendant,  and  is  one  of 
the  streets  most  used  in  passing  to  and  fro 
between  Montana  and  Minnesota  avenues. 
At  the  time  of  the  accident  the  defendant  had 
seven  tracks  constructed  and  In  use  across 
Twenty-Seventh  street  Starting  with  the 
most  northerly  track,  and  numbering  them 
as  they  lay,  track  No.  2,  or  the  first  track 
south  of  the  most  northerly  track,  was  the 
main  line,  tracks  Nos.  1,  3,  4,  5,  G,  and  7  be- 
ing sidings.  The  distance  from  the  south 
rail  of  the  main  line  to  the  north  rail  of 
track  No.  3  was  10.4  feet.  Sidewalks  12  feet 
wide  extend  north  and  south  along  each  side 
of  Twenty-Seventh  street.  The  street  is  80 
feet  In  width,  including  the  sidewalks,  and 
56  feet  In  width  between  the  sidewalks.  The 
planking  of  the  walk  Is  practically  level  with 
the  rails  of  the  track.  Between  tracks  1  and 
2.  and  a  little  to  the  east  of  the  east  side- 
walk, there  is  a  watchtower  from  which 
crossing  gates  are  raised  by  a  man  stationed 
there.  A  watchman  was  kept  in  the  tower 
from  7  a.  m.  until  midnight.  From  about 
9  or  10  o'clock  in  the  evening  of  July  17th 
until  shortly  before  he  was  killed  the  de- 
ceased was  at  the  Topic  Saloon  or  Theater 
on  Minnesota  avenue,  about  250  feet  east  of 
the  east  walk  of  Twenty-Seventh  street,  and 
was  expecting  to  meet  his  wife,  the  plaintiff, 
who  was  coming  to  Billings  from  Miles  City 
on  train  No.  3,  due  to  arrive  in  Billings  at 
2 :05  a.  m.,  and  which  did  arrive  at  2 :23  a.  m. 
All  that  is  known  of  the  manner  in  which  de- 
ceased was  killed  is  what  was  told  on  the 
stand  by  plaintiff's  witness  Mueller.  The 
witnesses  Harden  and  Rex  were  with  Muel- 
ler at  the  time,  but  neither  would  believe  that 
a  man  had  been  struck  when  Mueller  affirmed 
that  he  had  observed  the  fact.  The  testimo- 
ny of  Mueller  was,  in  substance,  as  follows: 
Just  before  the  accident  Mueller,  Harden, 
and  Rex  were  together  on  Minnesota  avenue, 
west  of  Twenty- Seventh  street.  Hayden  was 
to  leave  for  the  west  on  train  No.  3,  and 
Mueller  and  Rex  were  going  to  see  blm  off. 
They  heard  the  train  whistle,  and  the  three 
men  came  together  to  the  southwest  corner 
of  Minnesota  avenue  and  Twenty- Seventh 
street,  and  crossed  diagonally  to  the  north- 
east corner,  striking  the  east  sidewalk  of 
Twenty-Seventh  street  near  the  south  corner 
of  a  woolhouse  there  situated,  and  then  walk- 
ing north  on  the  east  walk  of  Twenty-Sev- 
enth street    As  they  crossed  to  the  wool- 


house  corner,  Mueller  noticed  two  men  right 
ahead.  The  crossing  gates  were  up,  and  the 
witness  saw  no  one  in  the  tower.  When  he 
first  saw  the  two  men,  they  may  have  been 
on  track  3  or  track  4,  and  were  going  north 
on  the  east  sidewalk.  By  the  time  witness 
had  walked  probably  50  feet  on  the  east  side- 
walk the  two  men  ahead  stopped.  The  wit- 
ness did  not  know  who  they  were  or  why 
they  stopped,  though  the  passenger  train  was 
going  across  Twenty-Seventh  street  Just  then, 
and  they  stopped  on  the  south  side  of  the 
passenger  train.  He  estimated  that  the  pas- 
senger train,  which  was  on  the  main  line 
going  west,  was  running  fully  20  miles  an 
hour  until  it  struck  the  Twenty-Seventh 
street  crossing,  and  was  going  very  fast 
across  the  street.  As  this  train  No.  3  was 
crossing  the  street  he  noticed  a  switch  engine 
backing  up  from  the  west  side  of  Twenty- 
Seventh  street  on  track  No.  3,  the  first  track 
south  of  the  main  line.  It  had  been  stand- 
ing on  the  west  side  of  the  street,  and  when 
he  saw  it  start  to  back  up  train  No.  3  was 
in  motion  across  Twenty- Seventh  street.  The 
train  and  the  engine  passed  at  the  same  time, 
train  No.  3  moving  west,  and  the  switch  en- 
gine backing  east  across  that  street.  When  the 
switch  engine  crossed  the  east  walk,  the  wit- 
ness and  ills  two  friends  stopped  to  let  it  pass. 
He  thought  that  he  and  his  friends  were  then 
on  or  just  north  of  track  No.  4,  within  6  or 
8  feet  of  the  switch  engine.  Just  as  he  stop- 
ped he  saw  the  men  he  had  noticed  In  front 
of  him.  One  of  them  stepped  back,  and  wit- 
ness saw  him  fall.  As  the  passenger  train 
was  coming  in  the  witness  saw  a  cloud  of 
dust  roll  up  beneath  the  train.  He  could  not 
say  to  what  extent  it  rolled  up,  any  more 
than  that  he  saw  the  dust.  It  was  sufficient 
so  that  he  could  see  it  from  where  lie  stood. 
He  could  not  say  for  sure  whether  the  man 
who.  as  he  had  said,  stepped  back,  had  really 
stepped  back,  or  whether  he  had  faced  the 
other  way  and  stepped  forward,  but,  which- 
ever it  was,  the  movement  was  made  just  as 
the  passenger  train  was  alongside  where  this 
man  stood.  The  witness  thought  the  man  was 
standing  between  track  No.  2  and  track  No. 
3,  on  which  the  switch  engine  was  moving 
when  he  made  this  backward  movement  On 
seeing  the  man  fall,  witness  said  to  his 
friends :  'There  was  a  man  run  over."  Aft- 
er the  switch  engine  had  passed  they  saw  a 
corpse  lying  20  feet  away.  The  witness  went 
to  send  in  an  alarm  to  the  police  station, 
and  his  friends  ran  east  to  notify  the  switch- 
ing crew.  A  little  east  of  the  point  where 
lay  the  first  body  a  second  body  was  found. 
The  bodies  were  those  of  Reuben  A.  Riley 
and  George  Cresap.  The  foregoing  is  a  sum- 
mary of  Mueller's  testimony,  substantially 
as  set  forth  in  the  brief  of  appellant. 

Now  as  to  the  pleadings.  The  plaintiff 
charged  in  her  complaint  that  the  negligence 
of  the  defendant  consisted  in  the  following: 
(1)  Failure  to  lower  the  crossing  gates  be- 
fore the  deceased  started  across  the  tracks; 
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(2)  excessive  speed  of  train  No.  3  in  crossing  j 
Twenty-Seventh  street;  (3)  excessive  speed  ! 
of  the  switch  engine  in  backing  across  Twen- 
ty-Seventh street ;  (4)  failure  of  the  employes 
in  charge  of  the  switch  engine  to  give  any 
warning,  or  ring  a  bell,  or  blow  a  whistle,  In 
backing  across  the  street;  (5)  negligence  In 
moving  the  switch  engine  across  the  street 
while  the  passenger  train  was  coming  In  to 
the  depot ;  (6)  failure  to  have  a  switchman  at 
the  rear  end  of  the  switch  engine  while  it 
was  backing  across  the  street ;  (7)  failure  to 
have  any  light  or  signal  at  the  rear  end  of 
the  switch  engine  to  warn  persons  of  its  ap- 
proach ;  (8)  failure  of  the  engineer  and  fire- 
man of  the  switch  engine  to  keep  a  lookout 
for  persons  on  the  street  while  they  were 
backing  across  it ;  and  (9)  failure  to  have  a 
flagman  at  the  crossing  to  warn  people  of  the 
approach  of  trains,  by  waving  a  red  flag,  as 
required  by  the  city  ordinances.  The  de- 
fendant railway  company  denied  negligence 
on  Its  part,  or  that  of  its  servants,  and  al- 
leged that  the  death  of  Riley  was  caused  by 
his  contributing  fault  and  carelessness. 

The  first  error  complained  of  Is  the  refusal 
of  the  court  to  direct  a  verdict  for  the  de- 
fendant at  the  close  of  plaintiff's  case.  We 
are  of  opinion  that  the  court  was  right  In 
refusing  to  grant  this  motion.  The  specifica- 
tions of  negligence  set  forth  In  the  complaint, 
numbered  from  3  to  9,  comprehend,  In  sub- 
stance, the  proposition  that  the  railroad  com- 
pany was  negligent  In  not  properly  guarding 
this  crossing  while  the  switch  engine  was 
passing  over  it.  Whether  the  company  was 
or  was  not  negligent  in  this  regard  was  a 
proper  question  to  be  submitted  to  the  jury 
under  the  testimony  of  Mueller,  as  herein  re- 
cited. We  think  the  question  of  contributory 
negligence  on  the  part  of  the  deceased  was 
also  properly  submitted.  We  cannot  say  that 
different  minds  might  not  properly  reach 
different  conclusions  relative  to  both  of  these 
questions  under  the  evidence. 

The  second  contention  Is  that  the  court 
erred  in  giving  Instruction  No.  1  to  the  Jury. 
This  Instruction  is  very  long,  and  it  is  un- 
necessary to  repeat  it  here.  It  Is,  in  effect, 
a  statement  of  the  matters  set  forth  in  plain- 
tiff's complaint,  including  the  various  rea- 
sons assigned  by  the  plaintiff  as  a  basis  for 
her  averment  that  the  defendant  was  negli- 
gent. This  instruction  embodies  the  language 
of  the  complaint  almost  literally,  and,  re- 
garding It  as  merely  a  statement  of  the  issues 
made  by  the  pleadings,  we  find  no  error  in 
it,  but  think  the  jury  must  have  understood 
that  it  was  simply  a  statement  of  what  the 
plaintiff  claimed  and  what  the  defendant  re- 
lied upon  as  a  defense.  In  this  connection  it 
Is  claimed  by  the  defendant  that  the  reason 
the  giving  of  instruction  No.  1  may  have  been 
prejudicial  was  because  it  contained  a  recital 
of  claims  made  by  the  plaintiff  which  were 
not  afterwards  substantiated  by  testimony, 
and  that  the  court  refused  to  give  certain  oth- 


er Instructions  eliminating  from  the  consider- 
ation of  the  Jury  those  alleged  acts  of  negli- 
gence which  were  unproven. 

The  next  instruction  complained  of  is  No. 
9,  which  reads  as  follows:  "The  complaint 
in  this  action  sets  forth  the  particular  re- 
spects in  which  the  plaintiff  claims  there  was 
a  breach  of  duty.  The  plaintiff,  having  de- 
tailed thus  the  features  of  claimed  negligence, 
must  be  limited  to  those  specifically,  and  you 
have  no  right  to  consider  in  this  case  any 
other  alleged  grounds  of  negligence  than 
those  enumerated  in  the  fifth  paragraph  of 
the  complaint,  and  it  is  your  duty  as  Jurymen 
to  limit  your  deliberations  to  those  and  to 
those  only  in  so  far  as  the  alleged  fault  of  the 
defendant  railway  is  concerned."  This  In- 
struction is  so  palpably  In  favor  of  the  de- 
fendant that  it  cannot  be  complained  of  ex- 
cept in  this  regard— that  the  court,  having 
limited  the  matters  to  be  considered  by  the 
Jury  to  the  specific  acts  of  negligence  set 
forth  in  the  complaint,  should  have  gone  fur- 
ther and  given  other  instructions,  taking  from 
the  jury's  consideration  accusations  of  neg- 
ligence which  the  defendant  claims  were  not 
proven.   We  shall  consider  this  later. 

It  Is  contended  that  the  court  erred  In  re- 
fusing to  give  defendant's  requested  instruc- 
tions Nob.  33,  34,  35,  and  36.  Those  tendered 
Instructions  read  as  follows:  "(33)  As  to  the 
alleged  ground  of  negligence  set  forth  in  sub- 
division B  of  said  paragraph  of  the  complaint, 
which  claims  that  the  switch  engine  was  mov- 
ed without  a  light,  or  any  warning  by  bell,  or 
otherwise,  I  advise  you  that,  though  It  was 
proven  that  there  was  no  switchman  or  other 
person  on  the  rear  of  such  switch  engine  as  it 
moved  backward,  yet  it  is  proved  by  the  un- 
contradicted evidence  that  the  bell  was  ring- 
ing, and  that  there  was  a  headlight  upon  the 
rear  end  of  the  switch  engine,  lit,  and  shining 
in  the  direction  towards  which  the  engine 
was  moving,  that  the  ringing  of  the  bell  and 
the  presence  of  the  headlight  were  a  suffi- 
cient warning,  and  that  the  law  did  not  Im- 
pose upon  the  defendant  any  duty  In  addition 
to  have  any  person  upon  the  footboard  of  the 
rear  of  the  engine  to  give  additional  warning, 
and  that,  therefore,  the  averments  of  this 
subdivision  are  unproven,  and  that  the  ab- 
sence of  a  switchman  or  other  person  at  the 
rear  of  said  engine  would  not  be  a  ground 
of  recovery  in  this  case,  and,  if  there  were 
no  other  negligence  proven,  your  verdict  must 
be  for  the  defendant  railway.  (34)  As  to  the 
alleged  negligence  set  forth  in  subdivision  C 
of  said  paragraph  of  the  complaint,  the  al- 
leged failure  to  ring  the  bell  or  blow  the 
whistle  while  the  switch  engine  was  crossing 
Twenty-Seventh  street,  and  the  averment  that 
its  speed  then  was  greater  than  six  miles  per 
hour,  I  advise  you  that  the  evidence  uncon- 
tradictedly  shows  that  the  bell  was  rung,  and 
that  the  rate  of  speed  of  the  switch  engine 
was  less  than  six  miles  per  hour,  and  that 
this  alleged  ground  of  negligence  is  not  only 
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unproven,  but  Is  disproved,  and  you  cannot 
consider  it  as  a  ground  of  recovery,  and,  L! 
no  other  negligence  were  proven,  your  ver- 
dict must  be  for  the  defendant.  (35)  As  to 
the  alleged  ground  of  negligence  set  forth  in 
subdivision  F  of  paragraph  5  of  the  com- 
plaint, viz.,  the  allegation  that  defendant's 
engineer  did  not  ring  the  bell  as  required  by 
the  provisions  of  section  2  of  the  same  article 
of  the  Billings  ordinances,  I  advise  you  that 
the  ringing  of  the  bell  by  the  fireman  of  the 
locomotive  would  be  a  compliance  with  this 
ordinance.  I  further  advise  you  that  the 
evidence  uncontradictedly  discloses  that  the 
bell  was  rung  as  required  by  this  ordinance, 
and  that  you  cannot  consider  this  question  as 
b  ground  of  recovery,  because  no  breach  of 
any  duty  in  this  respect  has  been  proven. 
(36)  As  to  the  specifications  of  the  alleged 
fault  of  the  defendant  company  contained  in 
subdivision  G  of  the  fifth  paragraph  of  the 
complaint,  the  violation  of  section  3  of  arti- 
cle 2  of  chapter  12  of  the  Billings  ordinances, 
dealing  with  fiagmen,  I  instruct  you  that  that 
ordinance  has  no  application  to  this  case,  and 
that,  while  it  was  read  In  evidence,  and  it  ap- 
peared that  there  was  no  flagman  at  this 
crossing,  there  was  no  duty  to  have  a  flagman 
at  this  crossing,  and  the  failure  to  have  a 
flagman  at  this  crossing  cannot  be  considered 
by  you  as  a  ground  of  recovery,  and,  If  no 
other  alleged  negligence  than  this  were  prov- 
en, your  verdict  must  be  for  the  defendant 
railway." 

Appellant  affirms  that  It  was  proven  by  the 
uncontradicted  evidence  that  the  bell  was 
ringing  and  that  there  was  a  headlight  upon 
the  rear  of  the  switch  engine.  On  the  part 
of  the  defendant  there  was  positive  testimony 
that  the  bell  was  ringing  and  the  light  burn- 
ing. The  plaintiff's  witnesses  simply  testified 
that  they  did  not  hear  any  bell  or  see  any 
light.  Appellant  argues  that  this  negative 
testimony  is  of  no  weight,  in  view  of  the  pos- 
itive testimony  opposed  to  It.  Ordinarily, 
when  one  witness  testifies  positively  that  a 
certain  thing  existed  or  happened,  and  an- 
other witness,  with  equal  means  of  knowing, 
testifies  that  the  thing  did  not  exist  or  hap- 
pen, the  so-called  negative  testimony  Is  so 
far  positive  In  its  character  that  a  court 
could  not  say  that  it  was  entitled  to  less 
weight  than  the  affirmative  testimony.  State 
v.  McLeod,  35  Mont.  372,  89  Pac.  831.  But 
the  appellant  says  that  in  this  case  the  tes- 
timony that  the  witnesses  did  not  hear  the 
bell  rung  or  see  the  light  burning  is  In  no 
sense  a  statement  that  the  bell  was  not  rung 
or  the  light  not  burning,  and  consequently 
the  positive  statements  are  uncontradicted. 
But.  in  passing  upon  the  weight  to  be  given 
to  this  testimony,  the  Jury  had  a  right  to 
take  Into  consideration  all  of  the  surround- 
ing circumstances,  including  the  fact  that 
defendant's  witnesses,  who  were  its  em- 
ployes, swore  that  they  did  not  see  the  de- 
ceased at  all,  although,  if  the  light  had  been 
burning,  as  these  witnesses  testify  it  was,  it 


seems  almost  impossible  that  the  engineer, 
who  claims  he  was  looking  toward  the  very 
spot  where  the  travelers  were,  should  not 
have  seen  them.  In  view  of  this  situation, 
it  is  equally  clear  to  us  that  the  jury  had  a 
right  to  take  into  consideration  the  testimony 
regarding  the  headlight  in  determining  wheth- 
er or  not  the  defendant's  witnesses  were  en- 
titled to  credit  in  testifying  that  the  bell  waa 
ringing.  This  being  the  case,  the  court  prop- 
erly refused  to  give  proposed  instruction  No. 
33  to  the  jury. 

What  is  said  last  above  partly  covers  the 
action  of  the  court  In  refusing  to  give  propos- 
ed instruction  No.  34.  In  addition  to  that, 
however,  there  is  Incorporated  in  this  proposed 
instruction  the  feature  that  the  evidence  un- 
contradictedly shows  that  the  rate  of  speed 
of  the  switch  engine  was  less  than  six  miles 
per  hour;  and  defendant  argues  that  for  this 
reason  the  court  should  have  taken  from  the 
Jury  the  right  to  consider  the  speed  of  the 
switch  engine  In  determining  their  verdict. 
Let  It  be  remembered  that  Instruction  No.  1 
is  simply  a  recital  of  the  issues  made  by  the 
pleadings,  and  nowhere  in  the  instructions 
did  the  court  tell  the  jury  that  they  should 
consider  the  speed  at  which  the  switch  en- 
gine was  going  in  arriving  at  a  verdict.  The 
error  complained  of  Is  the  refusal  of  the 
court  to  tell  the  Jury  that  they  must  not  con- 
sider the  matter  at  all.  for  the  reason  that 
the  evidence  wholly  fails  to  substantiate  this 
allegation  of  negligence.  It  is  true  that  the 
evidence  does  show  positively  that  the  switch 
engine  was  not  moving  at  a  rate  of  speed  ex- 
ceeding six  miles  an  hour.  How  can  it  pos- 
sibly be  conceived  that  the  jury  determined 
that  the  engine  was  exceeding  six  miles  per 
hour  and  considered  that  fact  in  arriving  at 
a  verdict?  This  jury,  of  course,  knew  that 
there  was  no  testimony  whatsoever  warrant- 
ing them  predicating  negligence  upon  the 
speed  of  the  switch  engine.  They  must  have 
known  It;  therefore  they  could  not  have 
given  any  consideration  to  the  subject  In  de- 
termining the  liability  of  the  defendant  It 
would  have  been  proper  for  the  court  to  with- 
draw tli is  matter  from  the  Jury's  eonsldera- 
ton  peremptorily,  and  we  do  not  desire  to  be 
understood  as  holding  that,  in  a  proper  case, 
the  court  should  not  do  so.  In  this  case, 
however,  we  are  satisfied.  In  view  of  the  state 
of  the  testimony,  that  no  prejudice  resulted 
to  the  defendant  from  the  refusal  of  the 
court.  Note,  also,  the  following  Instruction 
given  by  the  court,  limiting  the  Jury  to 
a  consideration  of  those  "faults  *  •  • 
proven  by  the  evidence":  "If  you  fall  to  find 
fault  on  the  part  of  the  defendants  in  the 
respect  in  which  you  are  told  above  that  un- 
der this  complaint  you  may  consider  whether 
they  are  at  fault,  you  will  proceed  no  further 
in  the  case,  but  stop  your  deliberations,  and 
return  a  verdict  for  the  defendants.  If  you 
should  find  that  fault  in  a  respect  which  I 
have  told  you  would  entitle  the  plaintiff  to 
recover,  and  which  has  been  proven  by  the 
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evidence,  then  you  will  next  proceed  to  con- 
sider the  question  as  to  whether  the  deceased 
(Riley)  himself  was  guilty  of  any  fault  con- 
tributing to  his  own  death." 

So  far  as  proposed  instruction  No.  36  is 
concerned,  it  may  be  said,  generally,  that  the 
question  of  the  negligence  of  a  railroad  com- 
pany in  failing  to  provide  a  flagman  at  a 
crossing  cannot  alone  be  determined  by  as- 
certaining whether  or  not  a  city  has  by  or- 
dinance required  that  a  flagman  should  be 
employed.  It  is  oftentimes  a  question  of 
fact,  to  be  determined  by  the  Jury,  whether, 
In  the  exercise  of  that  degree  of  care  with 
which  the  defendant  Is  charged,  it  should  or 
should  not  maintain  a  flagman.  The  exist- 
ence of  an  ordinance  requiring  a  flagman 
may  be  some  evidence  of  the  necessity  for 
one,  but  the  absence  of  such  an  ordinance 
is  not  conclusive  upon  the  question. 

Tbe  defendant  also  contends  that  the  court 
erred  in  admitting  in  evidence,  over  Its  ob- 
jection, section  3  of  article  2,  c.  12,  of  the 
Ordinances  of  the  city  of  Billings,  providing 
that  a  railroad  company  shall  be  required  to 
keep  a  flagman  at  such  crossings,  not  pro- 
tected by  gates,  as  may  be  designated  by  the 
mayor  from  time  to  time,  "whose  duty  it 
shall  be  to  warn  people  of  the  approach  of 
engines  or  trains  by  the  waving  of  a  red 
flag,  so  as  to  fully  protect  the  public  as  to 
their  persons  and  property."  The  testimony 
shows  that  there  was  a  gate  on  each  side  of 
this  Twenty-Seventh  street  crossing,  but  that 
on  account  of  the  lessened  travel  between  the 
hours  of  12  o'clock  midnight  and  6  o'clock  in 
the  morning  the  gates  were  not  used.  It  is 
argued  by  counsel  for  the  railroad  company 
that  no  flagman  was  required  at  this  cross- 
ing, because  it  was  a  crossing  where  gates 
were  used,  and,  in  addition  to  that,  that  the 
mayor  had  never  designated  this  crossing  as 
one  where  a  flagman  was  required.  The  tes- 
timony shows  this  latter  contention  to  be 
true.  But  we  do  not  think  it  was  prejudi- 
cial error  on  the  part  of  the  court  to  admit 
this  evidence  over  the  defendant's  objection, 
because  the  jury  must  have  known  that  the 
mayor  had  never  designated  a  flagman  at 
this  crossing,  and  therefore  could  not  possi- 
bly have  been  misled  to  the  prejudice  of  the 
defendant  by  this  evidence,  and  could  not 
have  considered  that  the  company  was  neg- 
ligent In  failing  to  provide  a  flagman  at  this 
crossing  on  account  of  the  fact  that  the 
mayor  had  designated  it  as  one  of  the  cross- 
ings where  a  flagman  should  be  employed. 

Again,  it  Is  said  that  the  court  erred  in  re- 
fusing this  tendered  instruction:  "In  deter- 
mining whether  a  reasonable  person  so  going 
along  Twenty-Seventh  street  would  have  seen 
the  switch  engine  you  may  consider  what 
other  persons  coming  after  the  deceased 
along  the  same  walk  and  line  of  travel  did 
see  in  that  regard."  The  refusal  of  the  court 
was  not  error.  The  testimony  of  what  others 
saw  was  in  the  record.  It  was  a  proper  sub- 
ject of  argument  to  the  jury.   It  had  not 


been  withdrawn  from  their  consideration. 
Tbe  presumption  Is  that,  as  reasonable  men, 
they  gave  this  testimony  the  same  considera- 
tion, as  jurors,  that,  as  men,  they  would 
give  it  in  deciding  an  important  question 
outside  of  the  jury  room.  How  could  they 
overlook  the  fact  that  others  saw  the  switch 
engine  moving?  The  writer  of  this  opinion 
thinks  it  is  a  reflection  upon  a  juror's  intelli- 
gence to  assume  that  he  will  overlook  testi- 
mony unless  it  Is  specifically  pointed  out  to 
him  by  the  court,  or  will  neglect  to  consider 
it  unless  told  to  do  so.  It  is  the  duty  of  the 
attorneys  to  suggest  these  argumentative 
matters  to  the  Jury,  not  of  the  court 

Defendant  requested  the  trial  court  to  give 
two  instructions,  as  follows:  "(7)  If  In  pass- 
ing track  No.  4,  the  second  track  south  of 
the  main  line  track,  on  which  train  No.  3  was 
approaching,  the  deceased,  Riley,  could  have 
seen  the  conditions  in  time  to  have  taken  a 
position  of  safety  with  regard  to  track  No. 
3  as  well  as  track  No.  4,  it  was  his  duty,  in 
the  exercise  of  ordinary  care,  to  have  done 
this,  and,  if  he  did  not,  and  his  failure  to  do 
so  caused  his  death,  the  plaintiff  cannot  re- 
cover In  this  action.  (8)  Knowing  that  train 
No.  3  was  approaching  the  passenger  depot, 
and  would  cross  the  Twenty-Seventh  street 
crossing,  he  was  bound  to  so  conduct  him- 
self as  to  that  train  as  not  to  put  himself  in 
a  known  place  of  danger  while  it  was  pass- 
ing, and,  If  reasonable  prudence  had  required 
him  to  take  a  position  to  the  southward  of 
track  No.  3  because  of  the  slight  space  be- 
tween It  and  the  track  on  which  the  passen- 
ger train  was  coming,  and  he  did  not  do  so, 
and  his  failure  to  do  this  resulted  in  his  be- 
ing struck  and  killed,  this  of  Itself  and  alone 
would  constitute  contributory  negligence,  and 
demand  a  verdict  for  the  defendant  railway." 
The  fault  of  these  instructions  lies  In  the  fact 
that  they  are  not  applicable  to  the  evidence 
in  the  case.  There  is  no  evidence  that  the 
deceased  assumed  a  position  of  known  danger, 
or  that  the  place  where  he  was  was  not  a 
place  of  safety,  apparently,  when  he  went  in- 
to it.  These  proposed  instructions  omit  any 
reference  to  the  duty  of  the  defendant  to  ex- 
ercise ordinary  care  to  protect  the  deceased 
In  the  position  in  which  he  was.  The  court 
fully  covered  the  question  of  contributory 
negligence  in  other  instructions. 

Instruction  No.  26,  proposed  by  the  defend- 
ant, reads  as  follows:  "In  auy  event,  If  Ril- 
ey was  at  fault  In  putting  himself  In  a  posi- 
tion where  a  movement  to  avoid  the  dust  of 
train  3  would  bring  him  within  striking  dis- 
tance of  the  switch  engine,  there  could  be  no 
recovery  on  the  ground  of  the  speed  of  train 
No.  3."  The  court  refused  to  give  the  In- 
struction, and  the  action  is  assigned  as  error. 
This  instruction  also  omits  the  element  of  de- 
fendant's duty  to  take  reasonable  care  to 
avoid  injuring  Riley  In  the  position  in  which 
he  placed  himself. 

It  Is  insisted  that  the  court  erred  In  re- 
fusing to  give  defendant's  Instruction  No.. 
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29,  which  reads  as  follows:  "I  further  In- 
struct you  that  there  Is  nothing  In  the  evi- 
dence showing  any  traffic  conditions  or  trav- 
el conditions  between  the  hours  of  2  a.  m. 
and  4  a.  m.  of  any  day  at  the  said  Twenty- 
Seventh  street  crossing  requiring  the  opera- 
tion of  said  gates  during  that  time  independ- 
ently at  [of?]  Jaw,  ordinance,  or  regula- 
tion." If  this  Instruction  had  been  given,  it 
would  have  withdrawn  from  the  considera- 
tion of  the  Jury  a  part  of  the  evidence  on  the 
very  question  they  were  to  decide,  that  is, 
whether  the  defendant  exercised  ordinary 
care  in  moving  the  switch  engine  across 
Twenty-Seventh  street,  under  the  circum- 
stances disclosed  by  the  record.  The  question 
of  what  precautions  were  necessary  to  be  ob- 
served in  the  exercise  of  reasonable  care,  un- 
der the  circumstances  was  for  the  Jury  to 
decide. 

It  Is  contended  by  the  respondent  that  the 
deceased  was  Justified  in  assuming  that  the 
crossing  was  safe  because  the  gates  were 
up;  while  the  defendant  claims  that  the  fact 
of  the  gates  being  up  is  immaterial,  because 
the  deceased  knew  that  No.  3  was  about  to 
cross  the  street  It  Is  unnecessary  to  decide 
this  point  because  the  Jury  had  a  right  to 
consider  that  the  gates  were  up,  in  deciding 
whether  or  not  the  defendant  exercised  ordi- 
nary care  in  moving  the  switch  engine  under 
the  circumstances  that  the  gates  were  up 
and  there  was  no  watchman  in  the  tower. 

It  was  a  question  for  the  Jury  to  decide 
whether  the  defendant,  in  the  exercise  of  or- 
dinary care,  might  have  discovered  the  posl- 
,tion  of  the  deceased  In  time  to  have  avoided 
injuring  him,  and  this,  whether  the  deceased 
had  exercised  ordinary  care  in  going  Into  the 
place  where  he  was,  or  not.  Upon  a  railroad 
company  Is  imposed  the  duty  of  using  all 
reasonable  efforts  to  avoid  Injury  to  one  who 
has  accidentally  placed  himself  In  a  position 
of  danger,  If  the  peril  is  known,  or,  under 
certain  circumstances,  by  the  exercise  of  rea- 
sonable care,  might  have  been  known.  See  1 
Thompson  on  Negligence,  §  239 ;  2  Thompson 
on  Negligence,  §  596. 

But  It  is  claimed  by  the  appellant  that  the 
doctrine,  if  such  it  may  be  termed,  of  the 
last  clear  chance,  cannot  be  invoked  or  re- 
lied upon  by  the  plaintiff,  because  no  such  is- 
sue was  raised  by  the  reply.  Counsel  cite  the 
case  of  Orient  Ins.  Co.  v.  Northern  Pacific 
Ry.  Co.,  81  Mont.  502,  78  Pac.  1036,  in  which 
this  court  held  that  in  that  particular  case 
the  defense  of  contributory  negligence  could 
not  be  relied  upon  as  a  basis  for  proposed  in- 
structions, because  not  pleaded  in  the  answer. 
There  may  be  cases  where  the  claim  that  the 
defendant  had  the  last  clear  chance  to  avoid 
the  injury,  being  relied  upon  by  the  plaintiff 
as  a  basis  for  affirmative  testimony  in  re- 
buttal, must  be  set  forth  in  a  reply  in  answer 
to  defendant's  plea  of  contributory  negli- 
gence. But  in  this  case  no  such  necessity 
arose.  The  only  rebuttal  testimony  offered 
related  to  the  deceased's  condition,  whether 
he  was  under  the  influence  of  liquor.  All  of 


the  testimony  relating  to  the  last  clear  chance 
went  In  under  the  issues  made  by  the  com- 
plaint and  answer,  without  objection.  Un- 
der these  circumstances  the  plaintiff  could 
rely  upon  the  so-called  doctrine.  It  was  a 
legitimate  subject  for  argument  to  the  Jury, 
and  of  Instruction  by  the  court  See  Nelson 
v.  Boston  &  Mont  Con.  C.  &  8.  M.  Co.,  35 
Mont  223,  88  Pac.  785.  Not  only  that  but 
we  think  the  claim  that  defendant  had  the 
last  clear  chance  is  comprehended  within  the 
specific  allegations  of  the  complaint  and  that 
an  Inference  in  support  of  It  may  be  gather- 
ed from  all  of  the  testimony. 

We  find  no  error  in  this  case  of  which  the 
defendant  can  complain.  Conceding  that 
technical  errors  were  committed  during  the 
hurry  of  the  trial,  we  find  no  prejudice  to  the 
defendant.  Indeed,  it  seems  to  us  that  the 
learned  trial  judge  was  particularly  careful 
and  painstaking  in  the  conduct  of  the  trial, 
and,  reading  all  of  the  instructions  together, 
we  do  not  feel  that  the  defendant  has  reason 
to  complain  of  any  action  of  the  court  be- 
low. Affirmed 

Affirmed. 

BRANTLY,  C.  J.,  and  HOLLOWAY,  J., 
concur. 


IDAHO  PLACER  MINING  CO.,  Limited,  v. 
GREEN. 

(Supreme  Court  of  Idaho.    Feb.  7,  1908.) 

1.  Replevin— Pleaoino— Specific  Denial- 
Matters  Pot  in  Issue. 

Id  an  action  for  claim  and  delivery,  a  spe- 
cific denial  puts  in  issue  all  the  essential  aver- 
ments of  the  complaint,  and  puts  the  burden  of 
proving  them  upon  the  plaintiff. 

2.  Same. 

In  an  action  for  claim  and  delivery,  under  a 
specific  denial  of  the  allegations  of  the  complaint, 
the  defendant  may  offer  evidence,  (1)  to  contro- 
vert plaintiff's  evidence,  (2)  to  disprove  his  al- 
legations, and  (3)  to  prove  other  and  inconsist- 
ent facts.  Under  the  general  denial  the  defend- 
ant may  prove  his  right  to  possession,  or  that 
he.  as  an  officer,  levied  on  the  property  at  the 
suit  of  a  creditor  of  him  from  whom  the  plain- 
tiff obtained  it  in  fraud  of  creditors,  or  he  may 
show  title  in  a  stranger,  and  may  also  show  his 
own  right  to  possession  by  virtue  of  a  lien. 

[Ed.  Note— For  cases  in  point  see  Cent.  Dig. 
vol.  42,  Replevin,  §§  272-275.] 

3.  Same. 

In  an  action  for  claim  and  delivery,  where 
the  defendant  files  a  specific  denial,  it  is  not  er- 
ror to  sustain  a  demurrer  to  a  further  answer 
and  defense  which  sets  up  facts  which  may  be 
proven  under  such  specific  denial. 

4.  Same. 

In  an  action  for  claim  and  delivery,  where 
the  defendant  files  a  specific  denial,  it  is  error 
for  the  court  to  exclude  any  evidence  which 
tends  to  defeat  the  plaintiff's  right  to  possession 
by  showing  the  right  to  possession  to  be  in  the 
defendant  or  in  a  third  party. 

5.  Same. 

In  an  action  for  claim  and  delivery,  the 
real  question  at  issue  is  the  right  of  possession 
of  the  property  in  controversy,  and,  this  being 
so,  it  is  competent  for  the  defendant  to  offer 
any  evidence  which  may  tend  to  show  that  the 
plaintiff  did  not  have  the  right  of  possession  at 
the  time  the  action  was  commenced,  as  the 
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Ela  In  tiffs  right  to  recover  depends  wholly  upon' 
is  right  to  possession. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Replevin,  §  280.] 

6.  Witnesses  —  Impeachment  —  Explana- 
tion of  Impeaching  Evidence. 

Where  a  written  document  is  offered  in  evi- 
dence for  the  purpose  of  impeaching  or  contra- 
dicting a  witness,  it  is  error  for  the  court  to  re- 
fuse such  witness  an  opportunity  to  explain 
such  writtei  document  or  evidence. 

[Ed.  Note.- -For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  8  1281.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Washington 
County;  Ed.  L.  Bryan,  Judge. 

Action  by  the  Idaho  Placer  Mining  Com- 
pany, Limited,  against  Charles  Green.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

Lot  L.  Feltham,  for  appellant  Ed.  R. 
Coulter,  for  respondent. 

STEWART,  J.  This  is  an  action  In  claim 
and  delivery.  The  complaint  is  in  the  ordi- 
nary form,  and  alleges  ownership  and  a  right 
of  possession  in  the  plaintiff  to  certain  per- 
sonal property.  The  defendant  (appellant 
In  this  court)  denied  specifically  the  allega- 
tions of  the  complaint,  and  then  filed  what 
Is  denominated  "a  further  answer  and  de- 
fense." In  this  further  answer  and  defense 
the  defendant  set  up:  The  organization  of 
the  Idaho  Placer  Mining  Company,  and  an 
effort  made  to  dissolve  said  company  and  re- 
incorporate under  the  title  of  the  "Idaho 
Placer  Mining  Company,  Limited."  That  dur- 
ing the  existence  of  the  old  corporation  the 
defendant  herein  became  the  owner  of  387,- 
000  shares  of  capital  stock  of  said  company, 
and  Is  still  the  owner  of  169,000  shares. 
That  the  defendant  sold  225.000  shares  for 
$10,000  to  one  John  W.  Waits,  and  agreed 
with  said  John  W.  Waitz  that  said  sum  of 
$10,000  should  be  used  by  the  defendant  for 
the  purpose  of  building  a  dredge  for  the  said 
Idaho  Placer  Mining  Company,  and  that,  in 
accordance  with  said  agreement,  the  defend- 
ant planned  and  constructed  a  mining  dredge, 
expendiug  therein  $10,000,  and  by  reason  of 
8a id  sum  not  being  sufficient  to  finish  said 
dredge  this  defendant  incurred  persoual  ob- 
ligations and  expended  his  own  funds  in  the 
sum  of  $285.82,  aud  performed  personal  serv- 
ices in  the  planning  and  constructing  of  the 
same  of  the  value  of  $5  per  day.  amounting 
to  $1,825,  which  with  the  $10,000  made  the 
total  cost  of  the  dredge  $12,110.82.  That  In 
order  to  raise  funds  for  the  purpose  of  pay- 
ing the  outstanding  Indebtedness  of  the  Ida- 
ho Placer  Mining  Company  to  this  defend- 
ant and  other  persons  a  meeting  of  the  stock- 
holders of  said  company  was  held,  in  which 
there  was  represented  482,000  shares  of  the 
capital  stock  of  said  company,  at  which 
meeting  it  was  attempted  to  reorganize  and 
reincorporate  said  company  under  the  name 
of  the  Idaho  Placer  Mining  Company.  Lim- 
ited, for  the  purpose  of  adjusting  all  out- 


standing claims  against  the  Idaho  Placer 
Mining  Company,  and  to  take  whatever  other 
action  was  necessary  pertaining  to  the  af- 
fairs of  the  company.  That  at  the  time  of 
the  meeting  of  said  stockholders  it  was 
found  that  the  Idaho  Placer  Mining  Com- 
pany had  no  funds  with  which  to  carry  out 
the  object  of  the  organization,  and  at  which 
time  this  defendant  entered  into  an  agree- 
ment with  the  stockholders,  directors,  and  of- 
ficers of  the  corporation  to  convey,  as  pres- 
ident of  the  company,  the  mining  dredge 
(the  property  in  controversy)  to  a  new  cor- 
poration, to  be  known  as  the  "Idaho  Placer 
Mining  Company,  Limited,"  In  consideration 
of  the  stockholders,  directors,  and  officers  re- 
organizing said  company  and  raising  funds 
sufficient  to  pay  the  Indebtedness  against 
said  mining  dredge,  Including  the  services 
of  this  defendant  in  planning  and  construct- 
ing the  same,  and  that,  in  accordance  with 
said  understanding,  the  stockholders  and  di- 
rectors of  said  company  prepared  and  filed 
the  articles  of  Incorporation  of  the  Idaho 
Placer  Mining  Company,  Limited,  and  elect- 
ed a  board  of  directors,  and  that  this  de- 
fendant executed  and  delivered,  as  president 
of  the  said  Idaho  Placer  Mining  Company,  a 
deed  for  all  the  real  property  of  said  com- 
pany, and  a  bill  of  sale  for  the  dredge  plant 
to  the  Idaho  Placer  Mining  Company,  Lim- 
ited, and  performed  on  his  part  all  his  ob- 
ligations agreed  upon  between  him  and  the 
stockholders  and  officers  of  the  two  compa- 
nies, and  that  at  said  time  it  was  also  agreed 
between  the  defendant  and  the  stockholders 
and  directors  and  officers  of  said  companies 
that  the  defendant  should  be  issued  in  lieu 
of  stock  held  by  him  in  the  Idaho  Placer 
Mining  Company,  to  wit,  169,000  shares,  a 
like  number  of  shares  In  the  new  company. 
That  the  new  company  and  Its  officers  have 
failed  to  keep  or  perform  their  part  of  said 
agreement,  and  have  failed  to  comply  with 
the  conditions  of  said  agreement,  and  have 
neglected  to  pay  to  the  defendant  the  amount 
laid  out  by  him  in  the  construction  of  said 
dredging  plant  In  excess  of  the  moneys  re- 
ceived by  the  sale  of  his  stocks  In  said  com- 
pany to  John  W.  Waltz,  or  to  pay  the  de- 
fendant for  bis  services  any  sum  whatever. 
That  at  the  time  the  agreement  aforesaid 
was  made  it  was  also  agreed  that  this  de- 
fendant should  be  employed  as  the  general 
manager  of  the  dredging  plant  at  a  fixed 
salary,  which  was  a  part  of  the  considera- 
tion to  the  defendant  for  his  executing  and 
delivering  to  the  plaintiffs  a  bill  of  sale  for 
the  said  dredging  plant  That  the  plaintiff 
is  Indebted  to  him  for  his  services  in  plan- 
ning and  constructing  the  dredge,  and  for 
moneys  expended  by  him  in  the  construction 
of  the  same,  in  the  sum  of  $2,110.82,  which 
is  due  and  unpaid,  and  that  plaintiff  never 
was  entitled  to  an  accounting  for  the  money 
spent  in  the  construction  of  said  dredge  plant, 
and  never  had  any  interest  in  or  title  to  the 
said  dredging  plant,  after  the  bill  of  sale 
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was  made,  and  that  Ike  defendant  executed 
the  bill  of  aale,  and  trusted  to  the  honesty 
of  the  Idaho  Placer  Mining  Company,  Lim- 
ited, its  directors  and  officers,  but  that  said 
bill  of  sale  was  without  consideration,  and 
that  the  consideration  has  never  been  paid  by 
the  plaintiffs  as  agreed  upon.  Tbat  the  mon- 
eys expended  by  the  defendant  In  excess  of 
the  sums  received  by  him  from  John  W. 
Waltz,  and  the  labor  expended  by  him  upon 
the  planning  and  construction  of  said  dredge, 
were  expended  and  laid  out  for  the  improve- 
ment and  completion  of  said  plant  while  the 
same  was  In  bis  possession,  and  that  he  has 
a  special  lien  upon  said  plant  for  said  mon- 
eys and  for  his  services  in  the  sum  of  $2,- 
110.82,  no  part  of  which  has  been  paid.  To 
this  further  answer  and  defense  the  plain- 
tiff interposed  a  general  demurrer  on  the 
ground  that  the  same  did  not  state  facts  suffi- 
cient to  constitute  a  defense  to  the  complaint. 
The  court  sustained  the  demurrer.  The  cause 
was  tried  to  a  Jury,  and  a  verdict  returned 
in  favor  of  the  plaintiff,  and  judgment  ren- 
dered accordingly.  A  statement  of  the  case 
was  prepared  and  settled,  upon  which  de- 
fendant moved  for  a  new  trial,  which  was 
overruled  by  the  court.  The  appeal  is  from 
the  judgment  and  the  order  overruling  the 
motion  for  a  new  trial. 

The  first  error  assigned  and  argued  in  this 
court  was  the  sustaining  of  the  demurrer  to 
the  further  answer  and  defense.  The  court 
committed  no  error  in  sustaining  this  demur- 
rer. All  the  facts  attempted  to  be  pleaded 
by  this  further  answer  and  defense,  In  so 
far  as  the  same  was  competent  and  consti- 
tuted a  defense,  could  be  proved  under  the 
special  denial.  In  the  case  of  Gallick  v.  Bor- 
deaux, 22  Mont  470,  56  Pac.  961,  the  Supreme 
Court  of  Montana  quotes  with  approval  from 
Mr.  Phillips  on  Code  Pleading,  as  follows: 
"A  general  denial  puts  In  issue  all  the  essen- 
tial averments  of  the  complaint,  puts  the  bur- 
den of  proving  them  upon  the  plaintiff,  and 
admits  evidence  by  the  defendant  (1)  to  con- 
trovert plaintiff's  evidence,  (2)  to  disprove  his 
allegations,  and  (3)  to  prove  other  and  incon- 
sistent facts.  Under  such  denial  the  defend- 
ant may  prove  his  right  to  possession,  or  that 
he.  as  nn  officer,  levied  on  the  property  at  the 
suit  of  a  creditor  of  him  from  whom  the 
plaintiff  obtained  it  in  fraud  of  creditors,  or 
he  may  show  title  in  a  stranger."  To  the 
same  effect  are  Lindsay  v.  Wyatt.  1  Idaho, 
738:  Cornwall  v.  Mix.  3  Ilasb.  (Idaho)  687, 
34  Pac.  893;  Jones  v.  McQueen.  13  Utah.  178, 
45  Pac.  202;  Summerville  v.  Stockton  Milling 
Co.,  142  Cal.  529,  76  Pac.  243.  Under  the 
general  denial  the  defendant  may  show  his 
right  to  possession  by  virtue  of  a  lien.  Lind- 
say v.  Wyatt,  1  Idaho.  738 ;  Williams  v.  Ashe, 
111  Cal.  180,  43  Pac.  595 ;  Sutton  v.  Stephan. 
101  Cal.  545,  36  Pac.  106.  General  denial  as 
used  in  these  cases  means  the  same  as  a 
special  denial  under  the  statute  of  this  state 
where  the  complaint  is  verified. 

Upon  the  trial  of  the  cause  one  Edward  C 


Cleaver,  the  general  manager  of  the  Idaho 
Placer  Mining  Company,  Limited,  testified  on 
behalf  of  the  plaintiff.  In  the  course  of  hi* 
testimony  he  produced,  and  it  was  admitted 
in  evidence,  his  appointment  as  agent  and 
general  manager  of  said  company.  He  testi- 
fied to  a  demand  made  upon  the  defendant 
for  the  property  in  controversy  In  this  case. 
He  also  produced  a  bill  of  sale  from  the 
Idaho  Placer  Mining  Company  to  the  Idaho 
Placer  Mining  Company,  Limited,  signed  by 
the  defendant,  as  president  of  the  Idabo  Plac 
er  Mining  Company,  and  O.  M.  Harvey,  secre- 
tary, conveying  to  the  plaintiff  from  the 
Idaho  Placer  Mining  Company  the  property 
in  dispute  in  this  case.  On  cross-examination 
he  testified  that  he  was  present  when  the  bill 
of  sale  was  prepared  and  signed;  and  he  also 
testified  that  the  consideration  named  in  the 
bill  of  sale  had  been  paid,  except  that  part 
of  the  consideration  wherein  it  was  provided 
that  the  Idaho  Placer  Mining  Company,  Lim- 
ited, would  issue  to  each  stockholder  of  the 
Idaho  Placer  Mining  Company  the  same  num- 
ber of  shares  as  held  in  the  original  company. 
He  testified  also  that  at  the  time  of  making 
the  bill  of  sale,  and  simultaneous  with  it,  a 
deed  was  made  by  the  original  company  to 
the  new  company,  and  that  the  deed  recited 
certain  conditions  under  which  the  transfers 
were  made  from  the  old  company  to  the  new, 
whereupon  he  was  asked  by  counsel  for  de- 
fendant this  question,  "You  will  produce  it, 
please?"  to  which  question  the  plaintiff  ob- 
jects as  being  "irrelevant  and  Immaterial  and 
not  proper  cross-examination,"  and  the  ob- 
jection was  sustained  by  the  court,  and  the 
defendant  excepts.  This  was  clearly  error, 
as  under  the  issues  In  the  case  the  defendant 
might  show  any  facts  from  which  the  court 
or  jury  might  conclude  that  the  plaintiff  was 
not  entitled  to  the  possession  of  the  property 
In  controversy,  or  that  the  defendant  had  the 
right  to  this  possession  by  virtue  of  a  Hen  or 
otherwise,  or  that  the  right  of  possession  re- 
mained in  a  third  party.  In  other  words,  this 
witness,  having  produced  the  bill  of  sale,  and 
having  testified  that  a  deed  to  the  real  prop- 
erty was  made  at  the  same  time  and  that  it 
contained  the  recital  of  certain  conditions  up- 
on which  the  sale  was  made,  It  was  certainly 
competent  for  the  defendant  to  Inquire  what 
those  conditions  were,  in  order  that  the  court 
or  jury  might  determine  whether  the  plain- 
tiff was  entitled  to  the  possession  of  the  prop- 
erty in  dispute. 

The  defendant,  having  been  called  as  a  wit- 
ness iu  his  own  behalf,  on  direct  examination, 
was  asked  by  his  counsel  this  question: 
"While  you  were  president  and  general  man- 
ager of  this  company,  what  was  done  with 
the  stock  of  the  company  ?"  This  question  was 
preliminary,  and,  in  aid  of  the  record  testimo- 
ny, might  have  a  tendency  to  show  whether  or 
not  the  money  with  which  the  property  in  con- 
troversy was  constructed  and  created  was  ob- 
tained by  the  sale  of  the  stock  belonging  to 
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the  old  company,  or  to  this  defendant.  The  de- 
fendant was  also  asked  by  his  counsel  this 
question:  "Whose  money  was  It  that  con- 
structed that  dredge?"  The  plaintiff  objected 
to  this  question,  and  the  court  sustained  the 
objection,  and  the  defendant  excepted.  The 
defendant  certainly  had  a  right  to  show 
whether  or  not  the  property  in  controversy 
was  created  or  purchased  with  his  own  mon- 
ey or  with  the  money  of  the  old  company. 
The  right  of  possession  might  turn  on  the 
question  as  to  whom  the  dredge  belonged. 
Its  ownership  might  depend  upon  whose  mon- 
ey purchased  it.  If  so,  this  evidence  might 
be  very  material  In  determining  the  right  to 
the  possession.  This  evidence  should  have 
been  allowed,  and  the  trial  court  erred  in 
sustaining  the  objection  to  these  two  ques- 
tions. Later  on  in  the  evidence  of  this  wit- 
ness, after  he  had  testified  to  his  possession 
of  this  property,  he  testified  as  follows: 
"They  always  contended  the  boat  was  mine 
until  I  got  paid  for  it.  It  was  my  money  that 
bought  the  boat,  and  my  stock  that  got  the 
money."  On  motion  of  the  plaintiff,  the  court 
struck  this  answer  out,  and  defendant  except- 
ed. This  was  clearly  error.  Whose  money 
purchased  the  boat,  and  to  whom  the  dredge 
belonged,  was  material  and  competent  for  the 
purpose  of  aiding  the  Jury  and  court  to  de- 
termine the  right  of  possession  to  the  dredge. 

It  appears  from  the  evidence  that  In  an- 
other action  In  the  district  court  of  Washing- 
ton county  wherein  the  Idaho  Placer  Mining 
Company.  Limited,  was  plaintiff,  and  the 
plaintiff  herein  was  defendant,  in  a  cross- 
complaint  filed  in  said  action  certain  allega- 
tions and  statements  were  made  which  the 
plaintiff  in  this  action  claims  contradicted 
the  defendant's  testimony,  and  the  plaintiff 
offered  such  cross-complaint  in  evidence  for 
the  purpose  of  impeaching  and  contradicting 
the  defendant's  testimony  in  this  action.  Up- 
on re-examination  of  the  defendant  by  his 
counsel  as  to  the  statements  made  in  his 
cross-complaint,  and  why  they  were  so  made, 
he  was  asked  to  explain  the  same,  to  which 
plaintiff  objected,  and  the  court  sustained  the 
objection,  and  the  defendant  excepted.  This 
was  clearly  error.  Where  a  writing  of  a 
witness  is  offered  in  evidence  which  seems  to 
impeach  or  contradict  such  witness,  it  is  al- 
ways the  privilege  of  the  witness  to  explain 
such  statements  if  he  can.  and  to  detail  the 
circumstances  under  which  the  same  were 
made,  and  then  the  Jury  or  court  may  deter- 
mine the  truth  or  falsity  of  his  evidence. 
Douglas  v.  Douglas,  4  Idaho,  293.  38  Pac. 
934. 

Upon  the  trial  the  defendant  called  as  a 
witness  on  his  behalf  O.  M.  Harvey,  who  was 
secretary  of  the  Idaho  Placer  Mining  Com- 
pany at  the  time  the  bill  of  sale  and  deed 
referred  to  in  this  opinion  were  made;  and 
counsel  for  defendant  asked  him  to  produce 
the  by-laws  of  the  company,  and  offered  in 
evidence  article  9  of  such  by-laws  for  the 


purpose  of  showing  that  the  meeting  held, 
which  resulted  in  the  making  of  the  bill  of 
sale  and  deed,  was  not  called  in  accordance 
with  the  by-laws  of  said  company.  This 
was  not  error.  The  old  company  was  making 
no  objection  to  said  transfer,  and  was  not 
seeking  to  avoid  the  same,  and  the  defendant 
is  not  In  a  position  to  make  such  claim  for 
said  company,  especially  in  view  of  the  fact 
that  he  signed  the  bill  of  sale  as  president, 
and,  so  far  as  the  old  company  is  concerned, 
it  surrendered  the  right  of  possession  under 
said  transfer  to  the  plaintiff  herein.  In  an 
action  in  claim  and  delivery,  the  real  question 
at  issue  is  the  right  of  possession  of  the 
property  in  controversy,  and.  this  being  the 
issue,  it  is  competent  for  the  defendant  to 
offer  any  evidence  which  may  tend  to  show 
that  the  plaintiff  did  not  have  the  right  of 
possession  at  the  time  the  action  was  com- 
menced, as  the  plaintiffs  right  to  recover  de- 
pends wholly  upon  its  right  to  possession. 
The  court  in  this  case  should  have  admitted 
all  evidence  offered  by  the  defendant  which 
in  any  way  challenged  or  contradicted  the 
plaintiff's  right  to  possession  at  the  time  the 
action  was  commenced. 

The  judgment  In  this  case  will  be  reversed, 
and  a  new  trial  granted,  and  the  cause  re- 
manded.   Costs  awarded  to  the  appellant. 

AILSHIE,  C.  J-  and  SULLIVAN,  J.,  con- 
cur. 


TARR  v.  OREGON  SHORT  LINE  R.  CO. 
(Supreme  Court  of  Idaho.    Jan.  31.  1908.) 

1.  Cabbiers— Carriage  of  Passengers— Pas- 
senoers'  Effects  — Checks  — RiGnT  to- 
Statutory  Provisions. 

Under  the  provisions  of  section  2674,  Rev. 
St.  1SS7.  a  railroad  corporation  doing  busi- 
ness in  this  state  is  required  to  affix  a  check  to 
every  parcel  of  baggage  received  by  it,  and  to 
deliver  a  duplicate  thereof  to  the  passenger  or 
person  delivering  the  same,  and.  if  such  check 
is  refused  on  demand  therefor,  the  railroad  com- 
pany is  liable  in  the  sum  of  $20  to  such  person, 
and.  in  addition  thereto,  cannot  collect  any  fare 
or  toll  from  such  passenger. 

2.  Same. 

Where  a  railroad  company  has  no  night 
agent  at  a  station  to  receive  and  check  baggage, 
but  stops  its  train  at  such  station,  and  takes  o-.i 
a  passenger  and  his  baggage,  and  after  the 
passenger  boards  the  train  and  demands  a 
check  for  his  baggage,  and  declines  to  pay  his 
fare  or  deliver  up  his  ticket  until  he  receives 
such  check,  and  the  employes  of  the  company 
in  charge  of  the  train  neglect  and  refuse  to  de- 
liver a  baggage  check,  and,  on  the  contrary,  eject 
the  passenger  from  the  train,  the  railroad  com- 
pany will  be  held  liable  in  damages  for  the  tort 
so  committed. 

3.  Same. 

Where  a  passenger  purchases  a  ticket,  and 
on  the  arrival  of  the  train  at  the  station  points 
out  to  the  conductor  and  brakeman  his  baggage, 
and  they  receive  the  same  and  take  it  on  board 
the  train,  and  the  passenger  boards  the  same 
train  for  the  purposes  of  transportation  to  an- 
other station  on  the  line  of  the  company's  road, 
and  demands  of  the  conductor  on  the  train  a 
baggage  check,  he  is  entitled  to  receive  such 
check  before  delivering  up  his  ticket  or  paying 
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his  fare,  and,  on  fail  ore  to  receive  such  baggage 
check  and  refusal  to  pay  his  fare  until  he  does 
receive  it,  he  does  not  thereby  become  a  tres- 
passer on  such  train,  and  the  employes  of  the 
company  have  no  right  to  eject  him  from  the 
train  until  they  have  either  delivered  to  him 
his  baggage  check,  or  until  he  has  reached  the 
station  to  which  he  notified  the  employes  receiv- 
ing the  baggage  that  he  desired  the  same  check- 
ed. 

4.  Same. 

Under  the  provisions  of  section  2674,  Rev. 
St.  1887,  the  liability  to  furnish  the  passenger 
free  transportation  to  the  point  of  his  destina- 
tion in  case  of  refusal  to  deliver  him  a  check 
for  his  baggage  is  as  much  a  part  of  the  pen- 
alty for  refusal  to  check  the  baggage  as  is  the 
$20  cash  penalty  named  therein. 

5.  Constitutional  Law— Due  Process  of 
Law— Regulation  of  Carriers. 

The  requirements  of  section  2B74,  Rev.  St. 
1887,  that  a  railroad  company  shall  not  col- 
lect toll  or  fare  from  a  passenger  when  it  fails, 
neglects,  or  refuses  to  deliver  the  passenger  a 
check  for  his  baggage,  is  valid  and  binding  upon 
such  company  as  a  part  of  the  penalty  for  its 
failure  and  neglect  to  comply  with  the  statute, 
and  is  in  no  sense  a  taking  of  property  without 
due  process  of  law  within  the  inhibition  of  the 
fourteenth  amendment  to  the  Constitution  of 
the  United  States. 

6.  Trial  —  Instructions  —  Conformity  to 
Pleading  and  Proof. 

The  instruction  "that  every  particular 
phase  of  the  injury  may  enter  into  the  consid- 
eration of  the  jury  in  estimating  compensation, 
loss  of  time  with  reference  to  the  injured  par- 
ty's condition  and  ability  to  earn  money,  his 
loss  from  permanent  impairment  of  faculties, 
mental  and  physical  pain,  suffering  and  disfig- 
urement, are  all  elements  to  be  considered  by 
the  jury  in  estimating  plaintiff's  damages," 
while  correct  as  a  general  principle  of  law,  is 
erroneous  in  a  case  where  there  is  no  allegation 
of  loss  of  time,  and  no  evidence  has  been  intro- 
duced showing  the  loss  of  any  particular  or 
specified  time  or  the  value  thereof  or  amount  of 
damage  sustained  by  reason  of  loss  of  time. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4(>,  Trial,  $§  587-595.] 

7.  Appeal — Harmless  Error — Instructions. 

Where  the  court  has  instructed  the  jury 
that  they  must  be  governed  by  the  evidence  in 
assessing  damages,  and  that  they  must  find  the 
data  therefor  within  the  evidence,  and  the  en- 
tire record  in  the  case  discloses  that  no  claim 
has  been  made  for  damages  on  account  of  loss 
of  time,  and  no  evidence  has  been  introduced 
thereon,  and  it  is  reasonably  clear  from  the 
record  that  the  jury  did  not  consider  such  ele- 
ment in  assessing  damages,  an  erroneous  in- 
struction to  the  effect  that  loss  of  time  is  a 
proper  element  to  be  considered  in  such  cases  is 
not  within  itself  such  error  as  will  cause  a  re- 
versal of  the  judgment. 

8.  Damages  —  Pain  and  Humiliation  —  Ne- 
cessity of  Evidence  of. 

It  is  unnecessary  to  submit  any  evidence  as 
to  a  proper  and  just  compensation  to  be  award- 
ed for  wounded  feelings  and  physical  and  mental 
pain  and  suffering  and  humiliation,  but  the  com- 
pensation to  be  allowed  therefor  is  a  matter  ad- 
dressed to  the  judgment  and  good  sense  of  the 
jury,  and  to  be  determined  by  them  in  view  of 
all  the  evidence  submitted  in  the  case  as  to  the 
wrongs  and  injuries  inflicted. 

TEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  §§  100-105.] 

9.  Trial— Instructions— Construction  as  a 
Whole. 

All  the  instructions  given  in  a  case  must  be 
read  and  considered  together  as  a  whole,  and 
where  they  are  not  inconsistent,  but  may  be 
reasonably  and  fairly  harmonized,  it  will  be  as- 
sumed that  the  jury  gave  due  consideration  to 


the  instructions  as  a  whole  rather  than  to  an 

isolated  portion  thereof. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  If  703-718.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Bingham  Coun- 
ty; J.  M.  Stevens,  Judge. 

Action  by  Jacob  E.  Tarr  against  the  Oregon 
Short  Line  Railroad  Company.  From  a 
judgment  for  plaintiff  and  an  order  denying  a 
new  trial,  defendant  appeals.  Affirmed. 

P.  L.  Williams  and  D.  Worth  Clark,  for  ap- 
pellant G.  F.  Hansbrough,  for  respondent 

AILSHIE,  O.  J.  This  is  an  appeal  from 
the  judgment  and  order  denying  a  motion  for 
a  new  trial.  The  appellant  recovered  judg- 
ment in  the  lower  court  against  the  defend- 
ant for  the  sum  of  $1,000  damages  on  account 
of  the  agents  and  employes  of  the  defend- 
ant company  wrongfully  and  unlawfully 
ejecting  him  from  one  of  its  railway  trains. 
The  respondent  Jacob  E.  Tarr,  was  on  the 
23d  day  of  December,  1905,  residing  with  his 
family  at  Shelley,  Idaho,  and  on  the  evening 
of  that  day  purchased  from  the  ticket  agent 
at  that  place  three  tickets  to  Pocatello.  It 
seems  that  the  railway  company  had  no  night 
agent  at  Shelley,  and  that  it  was  the  practice 
of  the  company  to  take  on  baggage  without 
the  same  being  checked  on  the  passenger's 
pointing  out  his  baggage  to  the  conductor  or 
brakenian  or  other  employe  of  the  company. 
About  2  o'clock  on  the  morning  of  the  24th 
the  south-bound  passenger  arrived  at  the  sta- 
tion, where  respondent,  together  with  his 
wife  and  daughter,  was  waiting  to  board  the 
train.  When  the  train  stopped,  the  respond- 
ent pointed  out  to  the  conductor  and  brake- 
man  a  trunk  and  roll  of  bedding  he  had  on 
the  platform,  and  told  them  that  he  wanted 
to  take  that  baggage  with  him  to  Pocatello. 
When  the  respondent  asked  them  to  put  the 
baggage  on  board,  they  made  some  profane 
remarks  concerning  it,  but  put  the  trunk  on 
the  baggage  car,  and  left  the  roll  of  bedding. 
No  question  is  raised  here  concerning  the 
roll  of  bedding  that  was  left  on  the  platform. 
Respondent  helped  his  wife  and  daughter  on 
the  train.  After  the  train  pulled  out  the 
conductor  came  through  taking  up  tickets  and 
collecting  fare,  and,  when  he  came  to  re- 
spondent the  respondent  gave  him  one  ticket 
and  told  him  that  he  had  a  trunk  on  board, 
for  which  he  wanted  a  baggage  check.  He 
also  told  the  conductor  that,  when  he  got  his 
check  for  his  trunk,  he  would  give  him  the 
other  two  tickets.  The  conductor  insisted  on 
bis  surrendering  up  the  tickets,  but  the  re- 
spondent declined  to  do  so.  This  demand  for 
the  tickets  was  made  two  or  three  times ;  the 
conductor  telling  him  that,  if  he  did  not  sur- 
render them,  he  would  put  him  off  the  train. 
Finally,  when  the  train  was  about  a  mile  out 
of  the  station  of  Blackfoot,  the  conductor 
came  to  respondent  and  told  him,  if  he  did 
not  surrender  the  tickets,  he  was  going  to  put 
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bim  off.  Respondent  replied  that  he  would 
not  do  so  unless  the  conductor  gave  him  a 
check  for  his  trunk.  Thereupon  the  conduct- 
or called  the  brakeman,  and  the  two  of  them 
proceeded  to  eject  the  respondent  from  the 
train.  Before  they  had  completely  ejected 
him,  he  told  the  conductor  that  he  would  not 
give  up  the  tickets,  but  that,  if  he  would  let 
him  ride  to  Pocatello,  he  would  pay  the  fare 
in  cash.  They  disregarded  this  offer,  how- 
ever, and  put  him  off  the  train.  It  seems 
to  be  generally  agreed  by  all  the  witnesses 
that  the  train  did  not  fully  stop,  but  "slowed 
up,"  as  the  witnesses  put  it.  As  the  last 
coach  passed  respondent  swung  on  to  the 
platform,  and,  as  he  did  so,  he  encountered 
the  brakeman,  who  kicked  him  off,  and  in 
his  endeavor  to  do  so  injured  and  bruised 
respondent's  hands  and  dislocated  a  thumb. 
When  he  was  kicked  off  the  train,  he  was 
either  struck  by  the  brakeman  one  blow  on 
the  back  over  the  lungs  and  another  over 
the  kidneys,  which  made  bad  bruises,  or  else 
he  received  those  injuries  when  he  fell  from 
the  moving  train.  Respondent  was  under  the 
care  of  a  physician  for  a  couple  of  weeks, 
and  the  physician  testified  that  he  had  a  bad 
bruise  over  his  lung  and  also  over  his  kid- 
neys, and  that  he  had  incipient  pneumonia, 
which  might  have  been  caused  by  the  blow 
over  the  lungs. 

The  respondent  contends  that  under  the 
provisions  of  section  2674  of  the  Revised 
Statutes  of  1887  he  was  entitled  to  demand 
and  receive  a  check  for  his  baggage  before 
surrendering  bis  transportation,  and  that  he 
was  entitled  to  remain  on  appellant's  train 
until  such  time  as  he  received  a  check  for 
his  baggage,  or  until  he  reached  his  destina- 
tion. Appellant,  on  the  other  hand,  contends 
that,  while  the  company  would  have  been 
liable  for  the  penalty  prescribed  In  section 
2674  for  falling  and  neglecting  to  furnish  the 
baggage  check,  notwithstanding  that,  respond- 
ent was  not  entitled  to  ride  on  the  train  with- 
out paying  his  fare  or  surrendering  up  his 
ticket  Section  2G74  provides  as  follows:  "A 
check  must  be  affixed  to  every  package  or 
parcel  of  baggage  when  taken  for  transporta- 
tion by  any  agent  or  employe  of  a  railroad 
corporation,  and  a  duplicate  thereof  given  to 
the  passenger  or  person  delivering  the  same 
in  his  behalf;  and  If  such  check  is  refused 
on  demand,  the  railroad  corporation  must  pay 
to  such  passenger  the  sum  of  twenty  dollars 
to  be  recovered  in  an  action  for  damages; 
and  no  fare  or  toll  must  be  collected  or  re- 
ceived from  such  passenger,  and  if  such  pas- 
senger has  paid  his  fare  the  same  must  be  re- 
turned by  the  conductor  in  charge  of  the 
train;  and  on  producing  the  check,  if  his 
baggage  is  not  delivered  to  him  by  the  agent 
or  employe  of  the  railroad  corporation,  he 
may  recover  the  value  thereof  from  the  cor- 
poration." It  will  be  seen  from  the  fore- 
going provision  of  the  statute  that  it  is  made 
the  duty  of  the  railway  corporation  to  affix 


a  check  to  every  parcel  of  baggage  and  de- 
liver a  duplicate  thereof  to  the  owner.  In 
this  case  the  company,  having  no  night  agent 
at  the  station,  received  baggage  on  its  being 
pointed  out  by  the  passenger,  and  was  in  the 
habit  of  attaching  a  check  on  the  train,  and 
delivering  the  duplicate  to  the  passenger. 
Our  decision  on  this  point  turns  upon  the 
question  as  to  whether  the  railway  company 
had  a  right  to  demand  the  fare  from  respond- 
ent as  a  condition  precedent  to  furnishing 
blm  with  a  check  for  his  baggage.  Was  de- 
fendant justified  in  ejecting  him  from  the 
train  upon  his  refusal  to  surrender  up  his 
ticket  or  pay  his  fare?  There  can  be  no 
question  but  that  he  rightfully  boarded  tbe 
train.  He  had  bought  his  ticket,  had  caused 
his  baggage  to  be  placed  upon  the  train,  and 
he  had  a  lawful  right  to  board  appellant's 
railway  train.  The  question  is,  then:  Did  he, 
after  entering  tbe  car,  do  any  act  that  con- 
verted him  into  a  trespasser?  The  primary 
duty  devolving  upon  the  passenger  is  to  pay 
his  fare,  and  on  the  railway  company  to  car- 
ry the  passenger.  In  addition  to  carrying  the 
passenger,  the  company  agrees  to  carry  a  cer- 
tain amount  of  baggage  with  each  passenger. 
In  this  case  the  company  received  the  re- 
spondent's baggage,  and,  under  the  provisions 
of  the  statute  above  quoted,  was  clearly  li- 
able to  check  the  same  and  furnish  a  dupli- 
cate to  the  passenger.  A  failure  to  do  so  sub- 
jected the  company  to  a  certain  penalty: 
First,  to  pay  the  sum  of  $20  as  damages  for 
the  neglect  and  failure;  and,  in  addition 
thereto,  defendant  was  prohibited  from  col- 
lecting or  receiving  any  "fare  or  toll"  from 
the  passenger.  Clearly,  then,  the  passenger's 
transportation  Is  made  as  much  a  part  of 
the  penalty  as  is  the  $20.  Upon  failure  to 
furnish  the  passenger  with  his  baggage  check, 
it  was  not  only  liable  to  pay  a  $20  penalty, 
but  it  was  also  liable  to  carry  the  passenger 
free  of  "fare  or  toll"  until  such  time  as  it 
should  furnish  such  check  or  until  he  reached 
his  destination— the  point  to  which  he  had 
requested  a  check  for  his  baggage.  We  do 
not  think  this  statute  is  capable  of  any  other 
reasonable  construction.  We  therefore  con- 
clude that  the  respondent  was  rightfully  upon 
the  appellant's  railway  train,  and  his  eject- 
ment by  the  company's  agents  and  employes 
was  wrongful  and  unlawful,  and  in  violation 
of  his  rights.  If  it  was  unlawful  for  them  to 
eject  him,  It  was  unlawful  for  them  to  keep 
him  off  the  train.  If  he  was  rightfully  on 
the  train,  and  they  put  him  off,  he  had  a 
clear  right  to  return  to  the  train,  and  their 
using  force  and  violence  in  keeping  him  off 
was  as  much  of  a  wrong  and  trespass  upon 
his  rights  as  it  would  have  been  for  them  to 
have  used  that  violence  on  him  in  the  first  in- 
stance. This  case,  it  must  be  remembered,  In- 
volves transportation  exclusively  within  the 
confines  of  this  state,  and  is  purely  a  domes- 
tic transaction. 
Counsel  for  appellant  ha?e  argued  that  the 
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company  In  the  discharge  of  Its  duty  has  a 
right  to  establish  certain  rules  and  regula- 
tions to  facilitate  business,  and  that,  among 
other  things,  it  was  the  duty  of  the  passen- 
ger to  pay  his  fare  or  surrender  his  ticket 
before  demanding  his  baggage  checked.  The 
law  does  not  say  which  act  shall  be  perform- 
ed first,  but  they  are  clearly  concurrent  du- 
ties ;  one  resting  upon  the  passenger  and  the 
other  upon  the  transportation  company.  The 
passenger  had  an  undoubted  right  to  demand 
his  baggage  check.  The  company's  agent  in 
this  case  did  not  give  him  any  assurance  that 
they  would  ever  furnish  him  a  check  for  his 
baggage.  The  only  assurance  be  ever  had 
was  that  the  conductor  said  to  him:  "You 
give  me  your  tickets,  and,  if  your  baggage 
is  lost,  I  think  we  can  locate  it  for  you  later." 
This  was  far  from  an  assurance  that  the 
conductor  would  discharge  his  duty  under  the 
Htatute  and  secure  the  passenger  a  check  for 
his  baggage  before  reaching  his  destination. 
We  think  the  doctrine  Is  correct  as  stated  by 
2  Hutchinson  on  Carriers  (3d  Ed.)  §  1030,  cit- 
ed by  appellant,  to  the  effect  that  passengers 
are  required  to  show  their  tickets  to  the  con- 
ductor at  reasonable  times  and  be  subject 
to  the  reasonable  requirements  of  the  com- 
pany. In  this  case  the  company  had  already 
received  the  passenger's  baggage  on  its  train, 
and  had  complete  charge  and  control  there- 
of, and  the  conductor  had  received  from  the 
passenger  one  ticket,  and  knew  that  he  had 
two  other  tickets  In  his  possession  on  the 
same  train.  A  somewhat  different  rule  would 
apply,  we  apprehend,  where  a  prospective  pas- 
senger takes  his  baggage  to  the  depot,  and 
demands  that  it  be  checked.  In  such  case 
he  would  have  to  produce  a  ticket,  and,  if 
required,  deliver  it  to  the  agent  for  the  pur- 
pose of  being  punched. 

Counsel  for  appellant  insist  that  the  statute 
(section  2074,  supra)  should  not  receive  the 
construction  we  are  placing  on  It,  for  the  rea- 
son that  such  a  construction  would  be  in 
violation  of  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States,  in  that  It 
would  deprive  the  railroad  company  of  prop- 
erty without  due  process  of  law.  Counsel  ad- 
mit that  the  company  would  be  liable  for 
the  $20  penalty  under  the  statute  on  a  failure 
to  furnish  the  passenger  with  a  baggage 
check,  but  say  It  would  be  taking  Its  property 
without  due  process  of  law  to  allow  a  pas- 
senger to  ride  without  paying  his  fare.  Such 
an  argument  is  unsound,  for  the  reason  that 
free  transportation  under  the  condition  nam- 
ed in  the  statute  is  no  more  a  taking  of 
property  without  due  process  of  law  than  the 
collection  of  the  $20  penalty.  Indeed,  we 
think  one  Is  as  much  a  part  of  the  penalty 
as  the  other.  In  the  matter  of  transportation 
the  statute  says  the  company  shall  not  col- 
lect fare  unless  the  check  Is  furnished.  As 
to  the  payment  of  the  $20  penalty,  the  com- 
pany might  do  that  without  action,  or,  if  it 
fails  to  do  so,  it  is  liable  to  an  action  for  the 
recovery  of  the  same.   In  this  case,  how- 


ever, the  company  refused  to  carry  the  pas- 
senger as  required  to  do  by  section  2674,  and 
proceeded  to  eject  him  from  the  train.  In 
doing  so,  it  committed  a  tort  for  which  it 
is  liable  in  this  action.  This,  It  should  be 
observed,  is  not  an  action  for  breach  of  the 
contract,  but  an  action  in  tort  to  recover 
for  the  wrongs  committed.  The  passenger  is 
not  endeavoring  to  collect  the  $20  penalty 
prescribed  by  the  statute,  but  insists  that  he 
was  rightfully  on  the  appellant's  train,  and 
that  he  had  a  right  to  remain  there  until  he 
reached  his  destination,  and  that,  under  such 
circumstances,  the  employes  of  the  railroad 
company  committed  a  tort  for  which  this  ac- 
tion has  been  prosecuted.  This  case  is  not 
parallel  with,  or  subject  to,  the  same  rule  that 
governs  cases  where  a  passenger  goes  upon 
a  railway  train,  and  refuses  to  pay  fare  or 
surrender  his  ticket  until  be  is  furnished  a 
seat.  In  those  cases  it  is  held  that,  if  he 
remains  on  the  train,  be  must  pay  his  fare, 
but  that,  on  the  other  hand,  he  may  leave  the 
train  at  the  first  opportunity  and  sue  for  a 
breach  of  the  contract  and  recover  his  dam- 
ages. Memphis,  etc.,  R.  R.  Co.  v.  Benson,  85 
Tenn.  627.  4  S.  W.  5,  4  Am.  St.  Rep.  776; 
Pittsburg  R.  R.  Co.  v.  Van  Houten,  48  Ind. 
90;  St.  Louis,  etc.,  R  R.  Co.  v.  Leigh,  43  Ark. 
368,  55  Am.  Rep.  558 ;  Davis  v.  Kansas  City, 
etc..  R.  R.  Co.,  53  Mo.  317,  14  Am.  Rep.  457. 

On  the  trial  of  this  case,  defendant's  coun- 
sel objected  to  the  introduction  of  evidence 
showing  that  the  passenger,  when  being  eject- 
ed from  the  train,  offered  to  pay  his  fare  if 
the  employe's  of  the  company  would  permit 
him  to  continue  on  his  journey.    If  it  be 
,  conceded  that  it  is  a  correct  principle  of  law 
that  a  passenger  after  refusing  to  surrender 
his  ticket  or  pay  fare,  and  the  employes  of  the 
!  company  have  commenced  to  eject  him,  can- 
not then  offer  to  pay  fare  and  reinstate  him- 
self In  the  right  to  continue  on  the  train. 
1  then,  of  course,  such  evidence  as  was  offered 
j  in  this  case  would  be  Immaterial  and  was 
!  improperly  admitted.   When  it  came  to  giv- 
I  ing  the  instructions,  however,  to  the  jury, 
]  the  court  adopted  the  appellant's  theory  of 
•  the  law,  and  gave  an  instruction  on  its  re- 
quest, to  the  effect  that  a  "passenger  who  re- 
fuses to  pay  his  fare  or  furnish  and  deliver 
up  a  ticket  good  for  such  transportation, 
and  on  account  of  such  refusal  the  train  is 
stopped  for  the  purpose  of  ejecting  him,  he 
cannot  then  by  a  tender  of  his  fare,  or  an 
offer  to  deliver  up  his  ticket,  relmpose  upon 
the  carrier  the  duty  of  carrying  him."  In 
the  case  at  bar  this  question  became  entirely 
immaterial,  and  evidently  did  not  enter  Into 
the  consideration  of  the  Jury  in  making  up 
their  verdict  for  the  reason  that  the  passen- 
ger was  rightfully  on  the  train,  and  the  com- 
pany had  no  right  to  eject  him  in  the  first 
instance. 

The  next  and  most  serious  question  that 
arises  on  this  appeal  is  directed  against  th* 
instructions  given  by  the  court  to  the  jury. 
The  objectionable  instruction  la  plaintiff's  re- 
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quest  No.  8,  which  Is  as  follows:  "The  jury 
Is  Instructed  that  every  particular  phase  of 
the  Injury  may  enter  into  the  consideration  of 
the  jury  In  estimating  compensation,  loss  of 
time  with  reference  to  the  injured  party's 
condition,  and  ability  to  earn  money  in  busi- 
ness or  calling.  His  loss  from  permanent  im- 
pairment of  faculties,  mental  and  physical 
pain,  suffering  and  disfigurement,  are  all  ele- 
ments to  be  considered  by  the  jury  in  esti- 
mating plaintiff's  damage,  if  you  And  from 
the  evidence  that  plaintiff  is  entitled  to  re- 
cover." The  causes  and  injuries  for  which 
plaintiff  demanded  damages  in  his  complaint 
are  in  substance  as  follows:  "A  bad  bruipe 
on  the  back  ovei  the  left  lung ;  a  bad  brul:  e 
over  the  left  kidney;  his  right  hand  bad!/ 
bruised  and  sprained,  and  two  bruises  o.i 
both  legs  and  hands,  and  by  reason  of  the  In- 
sult, humiliation,  and  the  bodily  and  mental 
suffering  of  the  plaintiff,  caused  by  the  said 
unlawful  acts  of  the  defendant  in  forcibly, 
violently,  and  unlawfully  assaulting,  bruis- 
ing, and  ejecting  the  plaintiff  from  its  said 
train  of  cars."  Damages  were  claimed  fur 
these  injuries  in  the  sum  of  $1,975.  On  the 
trial  no  evidence  whatever  was  introduced 
showing  any  particular  or  specific  loss  of 
time  nor  the  value  of  any  time  lost,  nor  was 
there  any  evidence  introduced  showing  the 
amount  paid  out  for  medical  attention  or  for 
any  other  item  of  loss,  damage,  or  injury,  and 
no  evidence  whatever  was  given  placing  an 
estimate  as  to  a  just  compensation  for  the 
injuries  sustained.  The  court  also  Instruct- 
ed the  jury  that  for  mental  and  physical  In- 
jury and  suffering  and  for  humiliation  and 
wounding  a  man's  feelings  the  measure  of 
damages  was  a  question  entirely  for  the  jury 
to  determine  as  nearly  as  possible  from  the 
evidence  In  the  case.  The  court  also  Instruct- 
ed the  jury  that  they  must  be  governed  by  the 
evidence,  and  that,  if  they  should  find  for  the 
plaintiff,  they  could  only  assess  such  damages 
as  they  found  him  entitled  to  from  the  evi- 
dence. 

Defendant's  requested  instruction  No.  i: 
was  given  by  the  court,  and  that  instruction 
also  advised  the  Jury  that,  if  they  found  in 
favor  of  the  plaintiff,  the  only  damage  they 
could  assess  was  such  as  was  within  the  evi- 
dence and  justified  thereby,  and  that  they 
must  secure  their  data  from  the  evidence  it- 
self upon  which  they  calculated  and  assessed 
the  damages.  It  must  be  conceded  in  the 
outset  that  the  plaintiff's  requested  instruc- 
tion No.  3,  as  given  by  the  court,  while  en- 
tirely correct  as  a  general  principle  of  law, 
was  improper  and  erroneous  in  this  particu- 
lar case,  for  the  reason  that  no  claim  appears 
to  have  been  made  on  account  of  loss  of  time, 
and  that  no  evidence  was  given  showing  the 
loss  of  any  particular  or  specific  amount  of 
time  or  the  value  thereof.  It  Is  well  settled 
that,  as  to  mental  and  physical  pain  and 
suffering  and  humiliation,  it  is  unnecessary 
to  submit  any  evidence  as  to  the  value  there- 
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of  and  the  amount  of  damages  to  compensate 
therefor,  but  that  the  same  is  a  question  en- 
tirely and  exclusively  for  the  Jury.  North 
Chicago  St.  Ry.  Co.  v.  Fitzgibbons,  180  111. 
466,  54  N.  E.  483;  Springfield  Consol.  Ry.  Co. 
v.  Hoeffner,  175  111.  642,  51  N.  EL  885;  Suther- 
land on  Damages  (3d  Ed.)  §  1243;  Hughes' 
Instructions  to  Juries,  §§  652,  653.  On  the 
other  hand,  it  Is  equally  well  settled  that, 
where  the  party  claims  special  damages  for 
loss  of  time,  he  must  prove  both  the  amount 
of  time  lost  and  the  value  thereof,  and  that 
the  jury  must  be  governed  by  the  evidence 
in  relation  thereto.  Western  Union  Tel.  Co. 
v.  Morris,  83  Fed.  992,  28  CCA.  56;  Piatt 
v.  City  of  Ottumwa  (Iowa)  113  N.  W.  831 ; 
Barron  v.  N.  P.'  Ry.  Co.  (N.  D.)  113  N.  W. 
102;  Gardner  v.  B.,  C.  R.  &  N.  R.  Co.,  68 
Iowa,  5S8,  27  N.  W.  768;  So.  Ry.  Co.  v.  Haw- 
kins, 89  S.  W.  258,  28  Ky.  Law  Rep.  3G4. 

It  will  be  seen,  however,  on  an  exaur  na- 
tion of  the  authorities,  that,  where  a  -ise 
has  been  reversed  on  account  of  such  an  in- 
struction, it  has  been  where  there  was  eit  ler 
evidence  of  loss  of  time  and  no  evidence  of  its 
value,  or  where  the  court  had  told  the  jury 
that  they  might  assess  the  damages  for  loss 
of  time  without  any  evidence  as  to  its  value 
or  without  reference  to  such  evidence  If  tuy 
had  beeu  {riven.  The  latter  condition  is  pe- 
culiarly noticeable  and  prominent  in  Plati  v. 
City  of  Ot'uiuwa,  supra.  In  the  case  at  >ar 
there  is  no  evidence  of  any  particular  or  t;>e- 
ciflc  loss  ot  time,  and  the  most  that  could  be 
said  in  that  regard  would  be  that  It  con- 
tained a  mere  Inference  of  the  loss  of  some 
period  of  time  less  than  two  weeks  while  re- 
spondent was  receiving  medical  treatment, 
and  no  evidence  whatever  as  to  the  value  . of 
any  time  lost.  The  record  Is  convincing  from 
the  complaint  to  the  last  word  of  evidence 
and  Instructor  in  the  case  that  the  real 
cause  for  which  the  plaintiff  was  seeking  to 
recover  damages,  and  against  which  the  de- 
fendant was  weging  its  defense,  was  th'.> 
physical  and  menial  suffering,  pain,  and  hr- 
miliation  as  the  direct  and  immediate  result 
of  the  wrongful  acts  of  the  railway  company 
In  ejecting  plaintiff  from  its  train.  The  rec- 
ord nowhere  contains  any  suggestion  or  ir- 
timation  that  the  jury  was  asked  to  give  the 
plaintiff  any  special  damages  on  account  of 
loss  of  time.  The  question,  then,  arises 
whether  the  error  committed  in  giving  plain- 
tiff's instruction  No.  3  was,  under  the  facw 
nnd  circumstances  of  this  case,  and  in  view 
of  the  evidence  produced,  and  of  the  other 
instructions  given,  such  an  error  as  preju- 
diced any  substantial  right  of  the  defendant 
for  which  this  court  would  be  justified  in  re 
versing  the  judgment  under  the  purview  o:: 
section  4231,  Rev.  St.  1887.  In  the  first  place, 
we  must  assume  that  the  Jury  were  reason- 
able and  fair-minded  men  and  limited  tliei.- 
finding  as  to  the  plaintiff's  damages  to  tha: 
shown  by  the  evidence  in  the  case  as  they 
were  Instructed  by  the  court.   In  the  second 
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place,  there  is  nothing  In  the  record  that  In- 
dicates that  the  Jury  were  acting  under  any 
sense  of  passion,  prejudice,  or  bias.  The  evi- 
dence Is  abundant  to  justify  the  verdict  with- 
out taking  into  consideration  any  loss  of  time 
whatever,  or  any  other  element  of  damages, 
except  that  of  physical  and  mental  pain  and 
suffering,  and  the  humiliation  consequent  up- 
on plaintiff's  unlawful  ejection  from  the  train. 
Indeed,  we  think  the  appellant  company  were 
under  the  facts  and  circumstances  of  this 
case  exceedingly  fortunate  In  reducing  plain- 
tiff's demand  to  the  sum  allowed  by  the  jury. 
In  the  third  place,  there  is  nothing  In  the 
record  that  suggests  or  intimates  that  the 
jury  took  into  consideration  loss  of  time  In 
estimating  damages  or  any  other  matter  than 
that  entirely  proper  for  their  consideration. 

Lastly,  instruction  No.  3  is  a  correct  gen- 
eral principle  of  law,  and,  although  there  was 
no  allegation  in  the  complaint  and  no  evi- 
dence in  the  case  claiming  damage  for  the 
one  element,  namely,  loss  of  time  mentioned 
in  this  instruction,  we  think  It  would  be  far- 
fetched and  illogical  for  an  appellate  court 
to  hold  that  under  such  facts  and  circum- 
stances the  judgment  should  be  reversed,  and 
thereby  assume  that  the  jury  went  outside  of 
the  pleadings  and  proofs  under  such  an  in- 
struction as  this  In  order  to  render  an  un- 
just verdict  against  the  defendant  There  is 
no  doubt  but  that  the  court  should  not  give 
an  instruction  on  a  question  of  law  that  Is 
not  Involved  In  the  pleadings  or  proofs,  but 
we  are  equally  satisfied  in  this  case  that  the 
appellant  has  not  been  prejudiced  or  injured 
or  damaged  on  account  of  the  instruction, 
and  we  are  unwilling  to  reverse  the  judgment 
for  that  reason.  Again,  we  have  repeatedly 
held  that  all  the  instructions  given  in  a  case 
must  be  read  and  considered  together  as  a 
whole,  and  that,  where  they  are  not  incon- 
sistent but  may  be  reasonably  and  fairly  har- 
monized, it  will  be  assumed  that  the  jury 
gave  due  consideration  to  the  whole  instruc- 
tion rather  than  to  an  isolated  portion  there- 
of. Lufklns  v.  Collins,  2  Hash.  (Idaho)  256, 
10  Pac.  300;  State  v.  Corcoran,  7  Idaho,  220, 
61  Pac.  1034;  Hansen  v.  Haley,  11  Idaho, 
293,  81  Pac.  935;  State  v.  Bond,  12  Idaho, 
424,  86  Pac.  43;  State  v.  Niel  (Idaho)  90 
Pac.  860. 

The  other  instructions  given  by  the  court 
we  think  correctly  stated  the  law,  and  the  as- 
signments of  error  in  reference  thereto  are 
without  merit.  All  of  the  defendant's  re- 
quested instructions  that  correctly  stated  the 
law  were  given,  either  literally  or  In  sub- 
stance by  the  court.  Those  rejected  were 
clearly  erroneous,  and  properly  refused  by  the 
court  We  think  the  judgment  in  this  case 
Is  a  just  one,  and  that  no  sufficient  grounds 
have  been  shown  why  it  should  be  reversed. 

Judgment  is  affirmed,  with  costs  in  favor 
of  respondent. 

SULLIVAN  and  STEWART,  JJ.,  concur. 


HALL  v.  JENSEN  et  aL 
(Supreme  Court  of  Idaho.    Jan.  28,  1908.) 

1.  Appeal  —  Record  —  Authentication  and 
Certification— Affidavit  on  Motion  for 
New  Trial. 

A  motion  to  strike  from  the  transcript  the 
affidavit  on  motion  for  new  trial,  on  the  ground 
that  it  is  not  identified  or  certified  by  the  trial 
judge  as  having  been  considered  on  the  hearing 
of  the  motion  for  a  new  trial,  will  not  be  grant- 
ed, where  such  affidavit  is  stipulated  by  coun- 
sel for  the  respective  parties  as  having  been 
used  on  the  hearing  of  the  motion  for  a  new 
trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {|  2714,  2715.] 

2.  Same. 

On  the  question  of  the  certification  of  pa- 
pers or  documents  used  on  the  hearing  of  a 
motion,  the  case  of  Crowley  v.  Croesus  Mining 
Co.,  12  Idaho,  530,  86  Pac.  536,  is  expressly 
overruled,  in  so  far  as  it  applies  to  civil  cases. 

3.  Same. 

Under  the  provisions  of  section  4821,  Rev. 
St  1887,  the  conies  of  the  papers  provided  for 
by  sections  4818^820,  Rev.  St.  1887,  to  be 
used  on  appeal,  may  be  certified  or  identified  by 
the  clerk,  or  by  stipulation  of  attorneys,  or  may 
be  certified  and  identified  by  the  judge. 

4.  Same— Bill  of  Exceptions— Necessity. 

Under  the  provisions  of  section  4427,  Rev. 
St  1887,  the  papers  used  on  the  hearing  of  a 
motion,  which  are  made  a  part  of  the  records 
and  files  in  the  action,  need  not  be  embodied 
in  a  bill  of  exceptions,  and,  if  the  same  appear 
in  the  records  or  files,  they  may  be  reviewed 
upon  appeal  as  though  settled  in  a  bill  of  excep- 
tions, if  certified  or  identified  as  provided  by 
law. 

5.  Same— Discretion  of  Court— Reopening 
Trial. 

The  granting  of  a  motion  to  reopen  the  tri- 
al of  a  case,  ana  to  permit  the  introduction  of 
rebuttal  testimony,  is  in  the  legal  discretion  of 
the  court,  and  its  action  thereon  will  not  be  re- 
versed, unless  it  appears  that  such  discretion 
has  been  abused. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  ff  3849-3857.] 

6.  New  Trial— Proceedings  to  Procure — 
Affidavits  as  to  Accident  or  Surprise. 

Under  the  provisions  of  paragraph  3,  of 
section  4439,  where  application  is  made  upon 
affidavit  for  a  new  trial  on  the  ground  of  acci- 
dent or  surprise,  which  ordinary  prudence  conld 
not  have  guarded  against  the  facts  constitut- 
ing such  accident  or  surprise  must  be  set  forth 
in  the  affidavit 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37,  New  Trial,  §§  303-305.1 

7.  Same. 

Where  the  application  for  a  new  trial  is 
made  under  the  provisions  of  the  fourth  para- 
graph of  Baid  section  4439,  the  newly  discovered 
evidence  must  be  set  forth,  and  it  must  also 
appear  from  the  affidavit  that  the  party  could 
not,  with  reasonable  diligence,  have  discovered 
the  same,  and  produced  it  at  the  trial. 

J Ed.  Note.— For  cases  in  point  Bee  Cent.  Dig. 
.  37,  New  Trial,  |§  307-311.] 

8.  Same— Grounds— Newly  Discovered  Evi- 
dence—Cumulative Evidence. 

Newly  discovered  evidence,  which  is  merely 
cumulative,  or  designed  to  contradict  witnesses, 
is  not  sufficient  to  warrant  the  granting  of  a 
new  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig; 
vol.  37,  New  Trial,  81  218-220.] 
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9.  Same— Discretion  of  Court. 

The  granting  or  denying  of  a  new  trial  is 
in  the  sound  discretion  of  the  court. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  New  Trial,  ff  9,  10.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Canyon  Coun- 
ty; Frank  J.  Smith,  Judge. 

Action  by  M.  F.  Hall  against  J.  M.  Jensen 
and  others.  From  a  judgment  for  defend- 
ants, and  an  order  denying  a  new  trial,  plain- 
tiff appeals,  and  defendants  move  to  strike 
from  the  transcript  a  certain  affidavit  used 
on  motion  for  a  new  trial.  Motion  to  strike 
denied.   Judgment  affirmed. 

Rice  &  Thompson,  for  appellant.  Stone  & 
MacLane,  for  respondents. 

SULLIVAN,  J.  This  action  was  brough 
in  the  district  court  to  set  aside  a  judgmen. 
entered  by  a  Justice  of  the  peace,  on  the 
ground  that  the  alias  summons  issued  by  the 
Justice  was  not  served  on  the  defendant  in 
that  action,  which  was  an  action  by  J.  M. 
Jensen  and  another,  under  the  firm  name  of 
the  "Bank  of  Brigham  City,"  as  plaintiffs, 
v.  M.  F.  Hall,  defendant,  to  recover  a  money 
Judgment.  The  cause  was  tried  by  the  cour. 
without  a  jury,  and  judgment  was  entered  In 
favor  of  the  respondents,  who  are  the  de- 
fendants in  this  action.  A  motion  for  a  new 
trial  was  overruled,  and  the  appeal  is  from 
the  Judgment  and  order  denying  a  new  trial. 

A  motion  has  been  made  to  strike  from  the 
transcript  the  affidavit  of  M.  F.  Hall  on  mo- 
tion for  a  new  trial,  on  the  ground  that  said 
affidavit  is  not  identified  or  certified  by  the 
trial  judge  as  having  been  used  or  consider- 
ed on  the  hearing  of  the  motion  for  a  new 
trial.  To  the  transcript  Is  attached  the  fol- 
lowing stipulation,  signed  by  the  respective 
attorneys :  "It  is  hereby  stipulated  and  agreec 
by  and  between  the  attorneys  for  the  respec- 
tive parties  that  the  foregoing  transcript  con- 
tains full,  true,  and  correct  copies  of  the 
judgment  roll,  notice  of  motion  for  a  new 
trial,  statement  and  affidavit  used  on  motion 
for  a  new  trial,  order  denying  motion  for  a 
new  trial,  and  notice  of  appeal  herein,  and 
that  an  undertaking  In  due  form  has  been 
filed  herein."  It  will  be  observed  that  coun- 
sel stipulated  that  the  affidavit  referred  to 
was  used  on  motion  for  a  new  trial ;  but  it  la 
contended  by  counsel  for  respondent  under 
the  decision  of  this  court  In  Crowley  v.  Croe- 
sus Mining  Co.,  12  Idaho,  530,  86  Pac.  536, 
wherein  It  was  held  that  the  certificate  of 
the  clerk  of  the  district  court,  to  the  effect 
that  certain  affidavits  were  used  on  the  bear- 
ing of  a  motion  for  a  new  trie1,  was  not  suffi- 
cient to  authorize  this  court  to  consider  the 
affidavits,  and  that  such  certificate  must  be 
made  by  the  trial  judge,  or  that  such  affida- 
vits must  be  contained  In  an  authenticated 
record,  certified  by  the  judge,  showing  that 
such  affidavits  were  used  on  the  hearing. 
That  decision  Is  clearly  wrong,  and  contrary 
to  the  statute  and  former  decisions  of  this 


court  On  examination  of  that  case  we  find 
that  that  decision  was  based  on  the  decision 
of  this  court  in  State  v.  Larkin,  5  Idaho, 
200,  47  Pac.  945.  That  was  a  criminal  case, 
and  the  decision  was  rendered  under  the  pro- 
visions of  sections  7940  to  794G,  inclusive,  of 
the  Penal  Code  of  1887,  which  provisions  ap- 
ply to  appeals  in  criminal  cases  only.  Ths 
decision  hi  the  Crowley  Case  upon  the  point 
under  consideration  is  hereby  expressly  over- 
ruled, as  applied  to  civil  cases. 

And  It  Is  contended  that  the  stipulation  of 
attorneys  in  that  regard  can  have  no  greater 
effect  than  the  certificate  of  the  clerk,  and 
for  that  reason  said  affidavit  should  be  strick- 
en from  the  transcript.  It  is  also  contended 
that  no  one  but  the  Judge  can  identify  or  cer 
tify  the  papers  considered  by  him  on  the 
hearing  of  such  motion.  This  question  was 
under  consideration  by  this  court  in  the  case 
of  Simmons  Hdw.  Co.  v.  Alturas  Com.  Co.. 
4  Idaho,  386,  39  Pac.  553.  The  opinion  in 
that  case  was  prepared  by  Chief  Justice  Mor- 
gan, and  is  quite  exhaustive  on  the  question 
here  under  consideration ;  and,  after  review- 
ing a  number  of  California  authorities  upon 
this  question,  the  learned  Chief  Justice  said: 
"As  to  the  decisions  of  the  California  Su- 
preme Court,  which  we  are  requested  to  fol- 
low, we  must  respectfully  say  that  the  path 
Is  too  devious."  And  further  on  It  is  said: 
"We  think  a  fair  construction  of  section  4821 
would  authorize  the  clerk  of  the  district 
court  or  attorneys  to  certify,  as  in  this  case, 
that  the  transcript  coutaius  full,  true,  and 
correct  copies  of  all  the  papers  used  on  the 
hearing  of  the  motion  of  defendant  in  the 
court  below,  or  as  the  case  may  be.  This 
certificate,  If  Incorrect,  would  be  subject  to 
correction  by  either  party  upon  a  suggestion 
of  diminution  of  the  record."  Said  section 
4821  is  as  follows :  "The  copies  provided  for 
In  the  last  three  sections  must  be  certified  to 
be  correct  by  the  clerk  or  the  attorneys,  and 
must  be  accompanied  with  a  certificate  of 
the  clerk,  or  attorneys,  that  an  undertaking 
on  appeal,  in  due  form,  has  been  properly  fil- 
ed or  a  stipulation  of  the  parties  waiving  an 
undertaking."  Sections  4818-4820,  Rev.  St. 
1887,  referred  to  in  said  section  4821,  provide 
what  papers  the  transcript  must  contain  on 
the  appeals  mentioned  therein.  No  other 
papers  have  any  place  In  such  transcripts, 
and  the  copies  of  the  papers  included  In  such 
transcripts,  under  the  provisions  of  section 
4821,  may  be  certified  to  be  correct  by  the 
clerk  or  the  attorneys  for  the  respective  par- 
ties, and  this  court  is  authorized,  on  appeal, 
to  consider  affidavits  or  other  papers  used 
■  on  the  hearing  of  a  motion  for  a  new  trial 
so  certified  or  stipulated  to  be  correct  by  the 
respective  counsel. 

In  Village  of  Sandpolnt  v.  Doyle,  9  Idaho. 
236,  74  Pac.  861,  in  considering  the  effect  to 
be  given  to  the  provisions  of  said  section 
4821,  the  court  said:  "A  bill  of  exceptions 
is  not  necessary  in  such  cases;  but  the  pa- 
pers used  upon  the  hearing  in  the  court  be- 
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low  must  be  Identified  by  certificate  from  the 
judge,  clerk  or  attorneys,  so  that  this  court 
may  know  that  It  Is  passing  upon  the  same 
facts  which  were  before  the  district  judge." 
As  bearing  on  the  question  under  considera- 
tion, see  Steve  v.  Bonner  Ferry  Lumber  Co. 
(Idaho)  92  Pac.  863.  Under  the  provisions 
of  section  4427,  Rev.  St.  1887,  it  Is  provided 
that  certain  decisions  and  orders  are  deemed 
excepted  to,  and  that,  where  such  order  or 
decision,  and  the  papers  upon  which  they 
were  made,  are  a  part  of  the  records  and 
files  In  the  action,  they  need  not  be  embodied 
in  a  bill  of  exceptions,  and,  if  the  same  ap- 
pear in  the  records  or  files,  they  may  be  re- 
viewed upon  appeal  as  though  settled  in  a 
bill  of  exceptions.  It  Is  clear  from  the  pro- 
visions of  that  section  that  all  the  motions 
or  orders  mentioned  in  said  section  which 
are  made  a  part  of  the  files  and  records  may 
be  used  upon  the  appeal  the  same  as  If  saved 
in  a  bill  of  exceptions,  and  said  section  4821 
provides  the  manner  and  method  of  identify- 
ing such  papers  when  not  saved  in  a  bill  of 
exceptions  or  Identified  by  the  court  or  judge. 
In  the  case  at  bar  the  attorneys  have  stipu- 
lated that  the  affidavit  referred  to  was  used 
on  the  motion  for  a  new  trial,  and  that  stipu- 
lation is  sufficient  to  warrant  this  court  in 
considering  It  on  this  appeal.  The  motion  to 
strike  the  same  from  the  transcript  must 
therefore  be  denied. 

The  action  of  the  court  In  denying  a  motion 
to  reopen  the  case  and  permit  J.  U.  Hammond 
to  testify  as  a  witness  for  appellant  In  re- 
buttal is  assigned  as  error.  It  appears  from 
the  transcript  that  this  cause  was  tried  on 
the  16th  day  of  November,  1906,  and  an  ad- 
journment of  the  court  was  taken  until  the 
following  morning,  and  on  the  convening  of  the 
court  counsel  for  plaintiff  moved  to  reopen 
the  case  and  permit  the  plaintiff  to  call  In 
rebuttal  the  witness,  J.  TJ.  Hammond,  and 
to  permit  him  to  testify  in  said  cause,  which 
motion  was  denied  by  the  court.  After  the 
appellant  had  submitted  his  evidence  and 
rested,  the  respondent  Monroe  testified  that 
he  served  said  alias  summons  on  the  appel- 
lant on  the  18th  day  of  September,  1905,  at  a 
time  when  appellant  called  at  his  (Monroe's) 
office  to  pay  a  certain  note  referred  to  as 
the  Ludrlck  note.  On  rebuttal  appellant's  at- 
tention was  called  to  that  testimony,  and  he 
denied  that  said  summons  was  served  on 
him  at  that  time.  Both  sides  then  rested, 
and  we  Infer  from  the  record  that  the  court 
then  took  the  case  under  advisement  On  the 
following  morning  appellant  asked  to  have 
the  case  reopened  and  to  permit  him  to  intro- 
duce another  witness,  one  Hammond,  who 
was  present  during  the  trial  on  the  previous 
day,  and  who,  appellant  alleges,  was  present 
at  Monroe's  office  at  the  time  the  Ludrick 
note  was  paid.  It  appears  from  the  affida- 
vits used  on  the  hearing  of  said  motion  that 
said  witness  would  testify,  in  substance,  as 
follows :  That  at  the  time  the  appellant  went 


to  the  office  of  Monroe  to  pay  the  Ludrlck 
note  said  witness  was  present,  and  that  no 
papers  were  served  on  the  appellant  at  that 
time;  that  said  witness  was  in  the  courtroom 
at  the  time  this  action  was  tried,  but  did  not 
tell  appellant's  attorney  of  the  fact  of  his 
presence  at  Monroe's  office  until  after  the 
adjournment  of  the  court,  for  the  reason  that 
he  did  not  know  that  he  had  the  right  to 
say  anything.  An  affidavit  of  the  appellant 
was  also  presented  on  that  motion,  in  which 
the  appellant  deposed  that  he  had  no  knowl- 
edge until  the  trial  that  Monroe  claimed  that 
he  had  served  a  summons  on  him  at  the  time 
of  the  payment  of  said  Ludrick  note,  and  that 
it  did  not  occur  to  him  that  the  said  witness 
Hammond  was  present  when  he  paid  the 
note,  and  that  said  witness  reminded  him  of 
that  fact  after  the  adjournment  of  court  on 
the  previous  evening.  It  is  clear  that  the 
testimony  of  the  witness  Hammond  would 
have  been  proper  rebuttal  testimony,  had  it 
been  offered  on  the  trial.  It  was  testimony 
tending  to  corroborate  that  of  the  appellant, 
and  we  think  it  was  In  the  sound  discretion 
of  the  court  to  reopen  the  case  after  it  had 
once  been  taken  under  advisement,  and  per- 
mit the  Introduction  of  that  testimony ;  but 
we  do  not  think  it  was  an  abuse  of  such  dis- 
cretion for  the  court  to  refuse  to  do  so,  and 
for  that  reason  the  action  of  the  court  in  that 
matter  is  not  error.  The  fact  that  said  wit- 
ness Hammond  was  present  at  the  time  said 
Ludrick  nnte  was  paid,  and  would  testify 
that  he  did  not  see  Monroe  hand  the  appel- 
lant the  summons  referred  to,  would  tend 
to  corroborate  the  evidence  of  the  appellant 
on  that  point.  But  the  court  on  the  bearing 
of  said  motion  to  open  the  case  no  doubt  con- 
sidered that  matter,  and  concluded  that,  even 
if  that  evidence  were  admitted,  it  would  not 
change  the  finding  of  the  court  upon  the  ques- 
tion as  to  whether  said  summons  had  been 
served  or  not  The  court,  perhaps,  took  that 
view  of  it  and  concluded  that  the  evidence 
offered  would  make  no  difference  with  the 
court's  decision,  and  hence  declined  to  re- 
open the  case. 

The  next  error  assigned  is  that  the  court 
erred  in  overruling  appellant's  motion  for  a 
new  trial.  Motion  for  a  new  trial  was  heard 
upon  a  statement  of  the  case  containing  the 
evidence  introduced  on  the  trial,  and  the  af- 
fidavits used  on  the  motion  to  reopen  the  case 
and  permit  the  appellant  to  Introduce  rebut- 
tal testimony,  and  the  affidavit  of  the  appel- 
lant, which  is  In  words  and  figures,  as  fol- 
lows: "M.  F.  Hall,  being  first  duly  sworn, 
deposes  and  says:  That  he  is  the  plaintiff  in 
the  above-entitled  action;  that  on  the  4th 
day  of  October,  1905,  affiant  paid  to  said 
Finley  Monroe,  at  Finley  Monroe's  law  office 
at  Emmett  Idaho,  the  note  held  by  said  Fin- 
ley Monroe  for  collection  in  favor  of  one  Ed- 
ward Ludrick  against  affiant  That  at  the 
time  said  affiant  paid  said  note  to  said  Fin- 
ley Monroe  he  wrote  the  date  of  the  pay- 
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uient  of  said  note  upon  the  face  thereof,  In 
red  ink,  in  words,  as  follows:  'Paid  Oct.  4, 
1905,  Edward  Ludrick  by  Flnley  Monroe'— 
and  delivered  said  note  so  written  upon  to 
this  affiant,  a  copy  of  which  is  hereto  attach- 
ed, marked  "Exhibit  A,'  and  made  a  part 
hereof.  That  said  note  was  not  paid  on  the 
18th  of  September,  1905,  as  was  testified  by 
said  Flnley  Monroe  at  the  trial  of  the  above- 
entitled  cause  In  the  district  court  of  the 
Seventh  judicial  district  of  the  state  of  Idaho, 
in  and  for  the  county  of  Canyon,  but  was 
paid  on  the  date  above  stated— October  4, 
1905.  That  said  note  of  Edward  Ludrick  is 
the  only  note  held  by  any  one  by  the  name 
of  Ludrick  which  the  affiant  has  ever  paid 
through  said  Flnley  Monroe.  That  said  note 
is  the  one  referred  to  in  the  testimony  of 
said  Flnley  Monroe  in  said  trial  as  the  Lud- 
rick note  paid  by  affiant  to  said  Flnley  Mon- 
roe for  Ludrick."  It  appears  from  the  tran- 
script that  Flnley  Monroe  testified  that  he 
served  the  summons  in  the  action  in  the  jus- 
tice's court  on  M.  F.  Hall  on  the  date  that 
said  Hall  had  appeared  at  the  letter's  office 
in  Emmett  and  paid  to  said  Monroe  the 
amount  due  on  a  certain  promissory  note  in 
favor  of  Edward  Ludrick,  and  the  effect  of 
said  affidavit  is  to  show  that  the  payment  of 
said  note  was  made  on  the  4th  day  of  Octob- 
er, 1905,  some  nine  days  after  the  judgment 
in  the  Justice's  court  was  entered,  and  about 
15  days  after  the  date  that  Monroe  testified 
that  he  served  said  summons  on  the  appel- 
lant Hall.  That  evidence  would  simply  con- 
tradict the  testimony  given  by  Monroe  on  a 
collateral  fact,  and  newly  discovered  evidence 
that  is  cumulative  and  contradictory  on  col- 
lateral facts  is  not  sufficient  to  warrant  the 
granting  of  a  new  trial,  and  it  does  not  ap- 
pear from  the  affidavit  whether  the  appellant 
relies  on  surprise  or  on  newly  discovered  evi- 
dence. If,  on  surprise,  the  affidavit  should 
show  of  what  the  surprise  consisted,  as  he 
certainly  knew  at  the  time  of  the  trial  that 
he  had  paid  said  Ludrick  note,  and  until  It 
appears  otherwise,  the  presumption  would  be 
that  said  note  was  in  his  possession.  If  the 
appellant  contends  that  this  is  newly  discov- 
ered evidence,  the  statute  requires  that  it 
must  be  made  to  appear  that  such  evidence 
could  not,  with  reasonable  diligence,  have 
been  discovered  and  produced  at  the  trial. 
Section  4439,  Rev.  St  1887.  It  is  clear  from 
the  provisions  of  said  section  that  the  acci- 
dent or  surprise  therein  referred  to,  and  dil- 
igence in  attempting  to  obtain  the  evidence 
desired,  must  appear  from  the  affidavit.  As 
bearing  upon  this  question,  see  Scbellbaus  v. 
Ball,  29  Cal.  605;  Baker  v.  Joseph,  16  Cal. 
173;  Mowry  v.  Raabe,  89  Cal.  606,  27  Pac. 
157. 

The  issue  was  whether  the  summons  was 
served  by  Monroe  on  the  appellant.  The  facts 
disclosed  by  the  combined  statement  and  af- 
fidavit are  as  follows:  The  appellant  testi- 
fied that  the  summons  had  not  been  served 


on  him.  The  defendant  Monroe  then  testi- 
fied to  service  of  summons  at  a  time  when 
the  appellant  paid  said  Ludrick  note.  Appel- 
lant, in  rebuttal,  denied  that  Monroe  had 
served  the  summons  on  him  at  the  time  he 
paid  the  Ludrick  note.  Both  parties  rested, 
and  the  case  was  closed.  At  the  opening  of 
the  court  on  the  following  morning  a  motion 
was  made  to  reopen  the  case  for  the  purpose 
of  introducing  further  rebuttal  and  to  permit 
the  witness  Hammond  to  testify  that  he  was 
present  at  the  time  the  Ludrick  note  was 
paid  and  no  summons  was  served  on  the  ap- 
pellant at  that  time.  It  further  appears  that 
said  Hammond  was  present  during  the  trial, 
and  was  not  called  as  a  witness  by  the  appel- 
lant, apparently  for  the  reason  that  he  had 
forgotten  that  Hammond  was  present  when 
he  paid  the  Ludrick  note.  By  the  affidavit  on 
motion  for  a  new  trial  it  appears  that  the 
Ludrick  note  states  on  its  face  that  it  was 
paid  some  days  after  the  alleged  service  of 
summons,  and  there  is  nothing  in  the  affidavit 
to  show  that  the  appellant  did  not  have  the 
possession  of  that  note  at  the  time  of  the 
trial,  at  least,  there  is  nothing  In  the  affidavit 
to  Indicate  that  with  ordinary  prudence  or 
reasonable  diligence  the  appellant  could  not 
have  produced  said  promissory  note  on  the 
trial.  If  appellant  was  surprised  at  Monroe's 
testimony  to  the  effect  that  he  bad  served 
said  summons  at  the  time  appellant  paid  the 
Ludrick  note,  he  ought  then  and  there  to 
have  asked  for  a  postponement  of  the  trial 
until  he  could  procure  said  note,  and  not  rest- 
ed his  case  as  he  did.  The  court,  no  doubt, 
on  reasonable  application,  would  have  given 
appellant  time  to  produce  said  note. 

In  such  affidavits  diligence  must  appear, 
and,  if  one  relies  on  newly  discovered  evi- 
dence, such  evidence  must  not  be  merely 
cumulative  or  tending  to  Impeach  or  contra- 
dict a  -witness.  Wood  v.  Moulton,  146  Cal. 
317,  80  Pac.  92.  The  showing  in  this  case  Is 
insufficient  to  warrant  an  order  granting  a 
new  trial,  In  this :  (1)  No  diligence  is  shown ; 
and  (2)  the  evidence  tends  merely  to  Impeach 
the  respondent  Finley  Monroe.  The  granting 
of  a  new  trial  Is  largely  in  the  discretion  of 
the  court.  The  Judgment  is  affirmed,  with 
costs  in  favor  of  the  respondent. 

AILSHIE,  C.  J.,  and  STEWART,  J.,  con- 
cur. 


KESSLER  v.  PRUITT  et  al. 

(Supreme  Court  of  Idaho.    Jan.  31,  1908.  On 
Rehearing,  Feb.  24,  1908.) 

1.  Venoor  and  Purchaser  —  Sale  Distin- 
guished from  Other  Transactions  —  Op- 
tion. 

An  agreement  for  the  sale  of  real  property, 
in  which  A.  agrees  to  sell  and  B.  agrees  to 
buy.  to  be  performed  in  the  future,  and,  if  ful- 
filled, resulting  in  a  sale,  is  a  contract  to  sell 
real  property,  and  not  a  mere  option. 


Digitized  by  Google 


966 


83  PACIFIC 


REPORTER. 


(Idaho 


2.  Same  —  Construction  of  Cohtbact  — De- 
pendent Stipulations. 

The  stipulations  in  a  contract  for  the  sale 
of  real  property,  whereby  A.  agrees  to  furnish 
to  B.  an  abstract  of  title  to  the  premises,  show- 
ing a  good  and  clear  title  upon  the  payment  of 
the  balance  of  the  purchase  price,  are  mutual, 
dependent,  and  concurrent  stipulations. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  48,  Vendor  and  Purchaser,  {8  88,  89.] 

3.  Same  —  Pebfobmance— Dependent  Stipu- 
lations. 

Where  the  stipulations  in  a  contract  for  the 
sale  of  real  property  are  mutual  and  dependent, 
an  actual  tender  and  demand  by  one  party  is 
necessary  to  put  the  other  party  in  default  or 
to  cut  off  his  right  to  treat  the  agreement  as 
still  subsisting. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  §§  285-295,  343.] 

4.  Same. 

In  all  contracts  for  the  sale  of  real  prop- 
erty, where  the  time  of  payment  by  the  vendee 
is  essential,  and  not  simply  material,  the  vendor 
is  required  to  make  tender  and  offer  to  comply 
with  the  stipulations  to  be  by  him  performed 
before  the  vendee  can  be  put  in  default. 

J Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  48,  Vendor  and  Purchaser,  §«  290-293,  344- 
348.] 

5.  Same. 

Where  a  contract  for  the  sale  of  real  prop- 
erty provides  that  the  selier  will  furnish  an  ab- 
stract of  title  upon  the  payment  of  the  bal- 
ance of  the  purchase  price,  the  acts  of  the  par- 
ties are  to  he  considered  as  concurrent;  the 

fiurchaser  to  pay  the  money,  the  seller  to  de- 
iver  an  abstract  of  title,  and  neither  party  can 
put  the  other  in  default  without  tendering  per- 
formance. 

6.  Same. 

Where  the  contract  does  not  provide  for  a 
forfeiture  of  that  part  of  the  purchase  money 
paid,  upon  failure  to  make  payment  of  the  bal- 
ance, and  where  time  is  not  made  of  the  es- 
sence of  the  contract,  by  its  terms  time  will 
not  be  considered  as  of  the  essence  of  the  con- 
tract, unless  it  clearly  appears  from  the  char- 
acter of  the  property,  or  the  acts  of  the  par- 
ties Indicate  that  they  considered  and  treated  the 
contract  as  if  time  was  of  the  essence  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  8$  121-124.] 

7.  Same. 

Where  the  purchaser  tenders  to  the  bank 
holding  a  deed  in  escrow  a  check  for  the  bal- 
ance of  the  purchase  money,  which  the  bank  of- 
fers to  cash  and  pay  cash  in  lieu  of  the  check, 
the  tender  is  sufficient. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Vendor  and  Purchaser,  §  345.] 

8.  Same. 

Where  the  vendor  insists  that  the  vendee 
is  in  default  to  such  an  extent  as  to  entitle  him 
to  have  the  contract  rescinded,  he  must  allege 
and  prove  that  he  has  made  tender  as  provided 
by  the  contract,  and  demanded  of  the  vendee  a 
performance  of  the  same,  and  notified  the  vendee 
that  the  contract  would  be  rescinded  unless  the 
vendee  complied  with  the  stipulations  in  the 
contract. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  §§  162,  290-295.] 

9.  Same. 

The  mere  failure  to  pay  the  purchase  money 
according  to  the  terms  of  an  agreement  to  sell 
real  property  will  not  be  held  a  repudiation 
of  the  contract  so  as  to  authorize  a  suit  by  the 
vendor  to  have  it  rescinded. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  f§  153,  154.] 


10.  Same. 

Where  both  parties  to  a  contract  for  the 
sale  of  real  property  have  treated  the  same  as 
in  force  after  the  time  limit  fixed  in  the  contract, 
before  either  party  is  in  a  position  to  declare  the 
contract  at  an  end  and  put  the  other  in  de- 
fault, it  is  necessary  for  snch  party  to  make 
tender  as  stipulated  in  the  contract  and  notify 
the  other  party  to  comply  with  the  stipulations, 
or  the  contract  will  be  rescinded. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Vendor  and  Purchaser,  H  290-295,  344- 
348.] 

11.  Specific  Performance  —  Evidence  —  Ad- 
missibility. 

Under  a  contract  for  the  sale  of  real  prop- 
erty, where  one  of  the  parties  recognized  the 
contract  after  the  time  limit,  and  makes  an  ef- 
fort to  comply  therewith,  it  is  error  to  refuse 
a  question  asking  such  party  to  explain  his  acts 
with  reference  to  such  matter. 

On  Petition  for  Rehearing. 

12.  Same. 

Held,  that  the  contract  sued  on  was  only  an 
option  to  purchase,  and  not  a  contract  Con- 
clusion reached  in  the  original  decision  adher- 
ed to. 

Stewart,  J.,  dissenting  in  part 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Canyon  Coun- 
ty;  Ed.  L.  Bryan,  Judge. 

Specific  performance  by  Harry  S.  Keasler 
against  Moses  Elmer  Pruitt  and  another. 
From  a  judgment  for  defendants  and  an  or- 
der denying  a  new  trial,  plaintiff  appeals. 
Reversed,  and  remanded  with  directions. 

Harry  S.  Kessler,  pro  se,  and  R.  B.  Scat- 
terday,  for  appellant.  Flnley  Monroe  and 
Stone  &  MacLane,  for  respondents. 

STEWART,  J.  This  action  was  brought 
for  the  specific  enforcement  of  a  contract  for 
the  conveyance  of  certain  land  situated  lu 
Canyon  county,  Idaho.  Judgment  was  ren- 
dered for  the  defendants — respondents  on 
this  appeal.  The  appeal  is  from  the  Judg- 
ment and  order  denying  a  new  trial.  The  ap- 
pellaut  alleges  as  error  the  action  of  the 
trial  court  In  denying  the  plaintiff's  motion 
for  judgment  on  the  pleadings.  The  motion 
for  judgment  on  the  pleadings  is  in  the  rec- 
ord, but  there  is  nothing  In  the  record  to 
show  that  the  court  ever  passed  upon  this 
motion.  The  record  of  the  alleged  error  Is 
not  such  that  this  court  can  review  the  same. 
The  appellant  specifies  as  error  the  insuffi- 
ciency of  the  evidence  to  Justify  the  decision 
of  the  court  and  that  the  decision  Is  con- 
trary to  law;  that  the  court  erred  In  the 
following  findings:  First.  "That  time  was 
of  the  essence  of  the  agreement,  and  the  same 
was  to  terminate  absolutely  in  case  the  bal- 
ance of  the  purchase  price  was  not  paid  or 
tendered  on  or  before  March  1,  1906."  Sec- 
ond. "That  the  stipulation  for  an  abstract 
of  title  to  be  furnished  by  the  defendants 
was  not  concurrent  with,  but  was  dependent 
upon,  the  payment  of  the  purchase  price." 
Third.  "That  the  plaintiff  did  not,  either  in 
person  or  by  his  agent  or  at  any  time  with- 
in the  period  of  time  described  by  the  extend- 
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ed  agreement,  nor  afterwards,  nor  at  all, 
ever  pay  or  tender  the  balance  of  the  pur- 
chase price  to  the  defendants  or  the  First 
National  Bank  of  Emmett,  nor  to  any  person 
for  the  defendants."  Fourth.  "Nor  has  any 
excuse  been  shown  by  the  plaintiff  for  his 
failure  to  make  such  payment  or  tender." 
Fifth.  "Neither  was  said  tender  waived  by 
the  defendants." 

The  specifications  of  errors  of  law  occur- 
ring at  the  trial  and  excepted  to  by  the  ap- 
pellant are  as  follows:  First.  "The  court 
erred  in  denying  plaintiff's  motion  for  judg- 
ment on  the  pleadings."  Second.  "The  court 
erred  In  refusing  to  allow  plaintiff's  witness 
John  F.  Kessler  to  show  the  intention  of  the 
parties  as  to  the  meaning  of  the  word  'upon,' 
used  In  the  contract  regarding  the  payment 
of  the  balance  of  the  purchase  price."  Third. 
"The  court  erred  in  refusing  to  admit  in  evi- 
dence plaintiff's  Exhibits  D  and  E."  Fourth. 
"The  court  erred  In  refusing  to  allow  M.  E. 
Prultt,  on  cross-examination,  to  explain  why 
he  got  the  abstract  completed  and  forwarded 
to  the  plaintiff  after  March  14th  and  not  be- 
fore." 

On  December  21,  1905,  John  F.  Kessler,  the 
father  of  the  appellant,  made  a  contract  with 
the  respondents  for  the  purchase  of  the  prop- 
erty described  in  the  complaint,  and  paid 
$50  on  the  purchase  price  of  $3,500,  for  which 
the  respondents  gave  a  written  receipt  Aft- 
erwards, on  the  10th  day  of  January,  1906, 
Harry  S.  Kessler,  the  appellant,  having  suc- 
ceeded to  the  Interests  of  John  F.  Kessler, 
entered  into  a  contract  with  the  respondents, 
and  paid  thereon  the  sum  of  $100.  The  con- 
troversy turns  upon  the  construction  to  be 
placed  upon  the  agreement  entered  into  by 
the  appellant  and  respondents  on  the  10th 
day  of  January,  1906,  and  the  modification 
thereof  thereafter  made. 

The  agreement  of  January  10,  1906,  omit- 
ting the  formal  part  thereof  and  the  descrip- 
tion of  the  land,  reads  as  follows:  "Witness- 
eth,  that  whereas  parties  of  the  first  part 
have  this  day  agreed  to  sell  and  convey,  ac- 
cording to  the  terms  and  conditions  herein- 
after specified,  certain  lands  situate  and  be- 
ing in  Canyon  county,  Idaho,  and  more  par- 
ticularly described  as  follows :  •  •  •  And 
the  said  parties  of  the  first  part  for  and  in 
consideration  of  the  sum  of  one  hundred 
fifty  dollars  ($150.00),  cash  to  them  ,ln  hand 
paid  by  the  said  Harry  S.  Kessler  as  part 
of  the  purchase  price  for  said  land,  having 
this  day  executed  a  warranty  deed  for  said 
land,  It  Is  hereby  agreed  by  the  parties  here- 
to that  the  said  warranty  deed,  together  with 
a  copy  of  this  contract,  shall  be  placed  in  es- 
crow with  the  First  National  Bank  of  Em- 
mett, Idaho,  to  be  delivered  by  said  bank  to 
the  said  Harry  S.  Kessler,  his  heirs  or  as- 
signs, upon  the  balance  of  the  purchase  price, 
to  wit:  The  sum  of  three  thousand  three 
hundred  fifty  dollars  ($3,350.00)  being  paid 
on  or  before  March  1,  1906.  And  it  is  fur- 
ther agreed  that  if  said  Harry  S.  Kessler 


fail  to  pay  the  balance  of  said  purchase  price 
($3,350.00)  on  or  prior  to  March  1,  1906,  the 
said  bank  shall  deliver  said  deed  to  the  said 
parties  of  the  first  part.  The  said  parties  of 
the  first  part  further  agree  to  furnish  to  the 
said  second  party  upon  the  payment  of  the 
balance  of  the  purchase  price  aforesaid,  an 
abstract  of  title  of  the  said  premises  show- 
ing a  good  and  legal  title  to  the  said  prem- 
ises showing  that  the  said  premises  are  free 
and  clear  from  all  Incumbrances.  M.  E.  Pru- 
ltt, Anna  Prultt,  Harry  S.  Kessler."  After- 
wards, to  wit,  on  the  27th  day  of  February, 
the  respondents  executed  and  delivered  to 
the  First  National  Bank  of  Emmett  the  fol- 
lowing authority:  "To  First  National  Bank 
of  Emmett — We  have  this  day  agreed  to  ex- 
tend the  time  for  the  final  payment  on  our 
land  contract  with  Harry  S.  Kessler,  dated 
January  10,  1906,  from  March  1st  to  March 
15th,  1906,  and  you  are  hereby  authorized 
to  hold  the  deed  now  held  in  escrow  for  him 
until  that  date.  Dated  at  Falk's  Store,  Idaho, 
this  27th  day  of  February,  1906.  M.  E.  Pru- 
itt,  Anna  Prultt."  There  is  some  dispute  In 
the  evidence  as  to  Just  what  took  place  be- 
tween the  appellant  and  respondents  after 
the  extension  of  time  to  March  15th,  but  it 
sufficiently  appears  from  the  evidence  that 
there  was  a  mortgage  on  the  property  covered 
by  the  agreement,  and  that  the  plaintiff  re- 
quested the  defendants  to  release  this  mort- 
gage and  have  an  abstract  of  title  made.  On 
the  14th  day  of  April,  1906,  the  plaintiff 
received  the  following  letter :  "Emmett,  Ida- 
ho, April  14,  1906.  Mr.  H.  S.  Kessler,  Boise, 
Idaho — Dear  Sir:  I  herewith  Inclose  Prultt 
abstract.  Have  not  yet  received  the  deed 
to  the  other  40  from  the  Varners.  Mr.  Pru- 
ltt says  to  send  the  money  to  the  First  Na- 
tional Bank  here.  Yours  very  truly,  Finley 
Monroe."  This  letter  was  received  in  Boise 
on  the  14th  day  of  April,  at  11  p.  m.,  and 
was  delivered  to  the  plaintiff  on  the  15th  of 
April.  The  abstract  accompanying  this  let- 
ter showed  that  a  certain  mortgage,  executed 
by  Elmer  Prultt  and  Anna  L.  Prultt  to  John 
Smerage,  was  released  on  the  records  of 
said  county  on  the  9th  day  of  April,  1907, 
and  on  the  same  day  the  abstract  was  cer- 
tified to  by  the  abstracter.  On  the  16th  day 
of  April  the  plaintiff  sent  his  father,  John 
F.  Kessler,  to  the  First  National  Bank  of 
Emmett,  Idaho,  to  make  payment  of  the  bal- 
ance due  on  the  purchase  price  of  said  prop- 
erty, and  demand  the  deed,  and  when  be 
reached  the  bank  he  found  that  on  the  16th 
day  of  April,  before  he  arrived  there,  the  re- 
spondents had  applied  to  the  bank  and  re- 
ceived the  deed  placed  in  escrow,  as  provided 
by  the  contract  of  January  10th.  The  plain- 
tiff then  called  on  the  defendants  and  offered 
to  make  payment  of  the  balance  due  on  the 
contract,  and  the  defendants  refused  to  re- 
ceive the  same;  likewise  the  bank  refused 
to  receive  such  payment.  The  questions  are : 
Was  "time  of  the  essence  of  the  contract"? 
Was  "the  contract  to  terminate  absolutely  in 
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case  the  balance  of  the  purchase  price  was  i 
not  paid  or  tendered  on  or  before  March  1, 
1906"?  Was  the  "stipulation  for  an  abstract 
of  title  to  be  furnished  by  defendants  con- 
current with  tbe  payment  of  the  purchase 
price  by  the  plaintiff"? 

An  examination  of  the  contract  of  Janu- 
ary 10,  190(5,  shows  that  the  respondents 
agreed  to  sell  and  convey  to  the  appellant 
for  $3,450  the  property  described  in  the  con- 
tract At  the  same  time  the  respondents 
made  and  executed  a  deed  to  the  appellant, 
and  deposited  the  same  with  the  First  Na- 
tional Bank  of  Emmett,  to  be  delivered  to 
the  appellant  upon  his  paying  tbe  balance  of 
the  purchase  price,  to  wit,  $3,350;  $100  hav- 
ing been  paid  at  the  date  of  the  execution  of 
the  contract  The  contract  provided  that  if 
the  appellant  failed  to  pay  the  balance  of 
the  purchase  price  on  or  prior  to  March  1st 
the  bank  should  deliver  the  deed  to  the  re- 
spondents. It  was  further  agreed  that  the 
respondents  should  furnish  to  the  appellant 
upon  the  payment  of  the  balance  of  the  pur- 
chase price  an  abstract  of  title  to  said  prem- 
ises, showing  a  good  and  clear  title  to  the 
same,  free  and  clear  from  all  incumbrances. 
The  time  for  final  payment  was  thereafter  ex- 
tended to  March  15th.  The  contract  of  Janu- 
ary 10th  contains  mutual,  concurrent,  and  de- 
pendent provisions.  The  appellant  was  to 
pay  the  respondents  $3,350  on  or  before 
March  1st,  and  the  respondents  were  to  fur- 
nish the  appellant  an  abstract  of  title  show- 
ing a  good  and  legal  title,  free  and  clear  of 
all  incumbrances.  Tbe  contract  does  not  pro- 
vide for  a  forfeiture  of  that  part  of  the  pur- 
chase money  paid  upon  failure  to  make  pay- 
ment of  the  balance;  neither  was  time  made 
of  the  essence  of  the  contract  by  the  terms  of 
the  contract;  neither  do  the  acts  of  the  par- 
ties indicate  that  they  considered  time  of  the 
essence  of  the  contract.  This  contract  was 
a  contract  for  the  sale  of  real  property,  and 
not  a  mere  option  as  contended  by  respond- 
ents. The  seller  agreed  to  sell,  and  the  pur- 
chaser agreed  to  buy.  It  was  to  be  periorm- 
ed  In  the  future,  and,  if  fulfilled,  results  In 
a  sale.  The  contract  was  fully  executed,  In 
that  the  contract  to  sell  is  completed.  Am. 
&  Eng.  Ency.  of  Law,  vol.  21,  p.  924;  Ide  v. 
Leiser,  10  Mont.  5,  24  Pac.  695,  24  Am.  St. 
Rep.  17;  Benson  v.  Shotwell,  87  Cat  49,  25 
Pac.  249;  Newell  v.  Lamping  (Wash.)  88  Pac. 
194. 

It  is  admitted  that  there  was  a  mortgage 
on  the  premises,  which  was  not  released  until 
April  9,  1906.  It  Is  also  admitted  that  the 
respondents  did  not  furnish  the  appellant 
with  an  abstract  of  title  until  the  14th  day 
of  April,  1906.  which  reached  the  appellant 
on  the  15th  day  of  April,  1906.  which  was 
Sunday.  On  the  following  day  the  appellant 
offered  to  pay  to  the  bank,  and  also  the  re- 
spondents, the  balance  of  tbe  amount  due,  to 
wit  $3,350.  Appellant  urges  that  "time  was 
not  of  the  essence  of  the  contract"  and  that 
the  stipulations  of  contract  were  mutual,  con- 


current, and  dependent;  that  the  furnishing 
of  the  abstract  of  title  showing  a  good  and 
clear  title,  free  from  incumbrances,  was  to  be 
concurrent  with  the  payment  of  the  balance 
of  the  purchase  money;  that  the  appellant 
would  not  be  In  default  In  making  such  pay- 
ment until  the  respondents  had  tendered  ab- 
stract of  title  showing  a  good  and  clear  title, 
free  and  clear  from  all  incumbrances;  that 
so  long  as  neither  party  makes  tender — the 
appellant  the  purchase  money,  and  the  re- 
spondents an  abstract  of  title,  showing  a 
good  and  clear  title  free  from  all  incumbran- 
ces— neither  party  Is  in  default  and  that  the 
respondents  could  not  treat  the  agreement 
as  at  an  end  until  they  had  made  a  tender 
of  the  abstract  and  returned  the  part  of  the 
purchase  price  paid;  that  until  default  the 
appellant  was  entitled  to  have  the  contract 
regarded  as  still  in  force,  and  have  it  specif- 
ically enforced  any  time  within  the  period  of 
the  statute  of  limitation. 

Mr.  Pomeroy  on  Specific  Performance,  at 
sections  361  and  362,  points  out  the  distinc- 
tion between  granting  specific  performance 
of  contracts  when  time  is,  and  when  not 
made  essential.  He  says:  "Where  the  stipu- 
lations are  mutual  and  dependent — that  is, 
where  the  deed  is  to  be  delivered  upon  the 
payment  of  the  price,  either  on  a  day  named 
or  without  any  day  being  specified — an  ac- 
tual tender  and  demand  by  one  party  is  ab- 
solutely necessary  to  put  the  other  in  de- 
fault, and  to  cut  off  his  right  to  treat  the 
agreement  as  still  subsisting  So  long  as 
neither  party  makes  such  tender— of  the  deed 
by  the  vendor,  and  of  the  price  or  security 
by  the  vendee — neither  party  is  In  default; 
the  contract  remains  in  force,  and  either  par- 
ty may  make  a  proper  tender  or  offer  and 
sue,  until  barred  by  the  statute  of  limita- 
tions. This  rule,  however,  does  not  apply  to 
those  contracts  In  which  the  tune  of  perform- 
ance has  been  made  essential,  and  the  agree- 
ment itself  is  to  be  regarded  as  void  or  re- 
scinded if  tbe  vendee  fails  to  make  his  pay- 
ments on  the  stipulated  day.  In  all  those 
contracts  where  the  time  of  payment  by  the 
vendee  is  essential,  and  not  simply  material, 
and  a  fortiori  in  those  where,  if  the  vendee's 
payments  are  not  made  upon  the  exact  day 
named,  the  vendor  may  treat  the  agreement 
as  at  an  end,  the  vendee  must  make  an  actual 
tender  of  the  price  and  a  demand  of  the  deed 
at  the  specified  time,  as  a  condition  precedent 
to  his  maintaining  a  suit  The  same  is  true 
of  the  vendor  when  the  time  of  his  convey- 
ance is  made  essential.  This  rule  Is  Involved 
in  the  very  notion  of  time  being  of  the  essence 
of  the  contract"  When,  therefore,  the  stip- 
ulations of  the  contract  are  mutual,  con- 
current and  dependent  and  time  only  ma- 
terial, but  not  essential,  so  long  as  both  par- 
ties have  taken  no  steps  to  assert  their  re- 
spective rights  or  demands  for  a  completion, 
and  so  long  as  the  vendor  has  made  no  tender 
or  offer  of  deed  or  demand  on  the  vendee, 
and  the  vendee  has  made  no  tender  of  the 
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price  or  demand  on  the  vendor,  the  con- 
tract continues  to  subsist  until  barred  by 
limitation;  so,  too,  when  time  is  of  the  es- 
sence, yet  if  neither  party  has  exercised  his 
right  to  declare  an  end  to  the  contract,  or 
where  the  one  party  has  remained  silent  and 
Inactive,  or  has  otherwise  done  something 
amounting  to  a  waiver,  or  has  treated  the 
contract  as  still  subsisting,  he  cannot,  when 
the  stipulations  of  the  contract  are  mutual, 
dependent,  and  concurrent,  legally  place  the 
other  party  in  default  until  he  himself  has 
tendered  performance,  or  offered  to  perform. 
In  such  cases,  In  order  that  he  may  termi- 
nate the  contract,  the  vendor  must  make  ten- 
der or  offer  of  the  deed,  and  account  for  the 
purchase  money  paid.  Roberts  v.  Braffett 
(TJtahl  92  Pac.  789. 

In  the  case  at  bar,  the  time  for  final  pay- 
ment was  fixed  first  on  March  1st,  and  after- 
ward extended  to  March  15th,  and  as  the 
respondents  agreed  that  they  would  furnish 
an  abstract  of  title  showing  a  clear  title  with 
said  premises,  free  and  clear  from  all  In- 
cumbrances, they  were  not  in  a  position  to 
enforce  payment  or  declare  forfeiture  until 
they  tendered  the  abstract  of  title  showing 
clear  title.  The  contract  was  considered  to 
be,  and  was  treated  by  both  parties,  as  in 
force  up  to  and  including  April  16,  1906.  Re- 
spondents say  they  were  willing  to  take  the 
money  at  any  time  up  until  the  deed  was 
withdrawn  on  April  16th.  On  April  14th  the 
respondents,  through  Finley  Monroe,  sent  an 
abstract  of  title  to  the  appellant.  The  latter 
had  a  reasonable  time  thereafter  to  make 
payment  under  said  contract.  On  the  16th  he 
called  at  the  bank  to  make  payment  and  take 
up  the  deed.  There  Is  some  dispute  about  the 
respondents  employing  Mr.  Monroe  to  secure 
the  abstract  and  send  it  to  the  appellant,  but 
It  sufficiently  appears  that  Mr.  Monroe  was 
to  get  the  abstract  and  forward  it  to  the 
appellant.  Mr.  Pruitt  testifies:  "He  had  only 
spoken  to  Mr.  Monroe  about  the  abstract.  I 
had  him  order  It  for  me.  I  wanted  Mr.  Mon- 
roe to  get  the  abstract,  but  don't  remember 
when  it  was,  but  approximately  along  In 
April.  I  wanted  this  abstract  to  give  to  you 
[the  appellant].  That  was  some  time  in  April. 
I  called  the  deal  off  on  April  16th.  I  did  not 
call  it  off  on  the  15th  of  March,  not  If  the 
money  came  around.  I  employed  Mr.  Monroe 
to  get  the  abstract.  I  did  not  tell  him  what 
to  do  with  it.  I  think  I  told  him  he  could 
send  It  to  you.  I  suppose  he  had  the  au- 
thority to  send  It.  I  wanted  him  to  mall  the 
abstract.  I  expected  the  money  to  be  at  the 
bank  Monday,  and  went  up  several  times 
and  asked  for  It."  It  appears  clearly  from 
this  evidence  that  the  contract  was  not 
rescinded,  but  was  extended,  at  least,  until 
the  16th  day  of  April.  The  respondents  were 
not  then  In  a  position,  under  the  authorities, 
to  rescind  the  contract  or  terminate  It  without 
a  reasonable  notice  to  the  appellant  and  an 
opportunity  given  him  to  make  payment  It 


appears  from  the  contract  that  the  right 
of  the  respondents  to  the  purchase  money 
was  conditioned  upon  the  delivery  to  the  ap- 
pellant of  an  abstract  of  title  showing  clear 
title  free  from  Incumbrance.  No  other  con- 
struction can  be  placed  upon  this  contract. 
It  is  not  reasonable  to  suppose  that  a  party 
purchasing  real  property,  where  the  contract 
provides  for  an  abstract  of  title,  would  be 
required  to  pay  the  purchase  money,  and  de- 
pend thereafter  upon  the  seller  discharging 
the  incumbrances  and  procuring  and  deliver- 
ing to  him  abstract  of  title.  The  acts  of  the 
parties  were  to  be  concurrent,  the  seller  to 
deliver  an  abstract  showing  clear  title  free 
from  Incumbrances,  and  the  purchaser  to  pay 
the  money;  and  neither  party  could  put  the 
other  In  default  without  tendering  perform- 
ance. In  order  for  the  respondents  to  put 
the  appellant  In  default,  It  was  Incumbent 
upon  them  to  tender  an  abstract  of  title  show- 
ing clear  title  free  from  incumbrances,  and 
demand  payment  of  purchase  price.  This 
they  did  not  do.  Penn.  Mln.  Co.  v.  Thomas, 
204  Pa.  325,  54  Atl.  101.  "As  a  general  rule, 
a  party  who  asks  for  the  rescission  of  a  con- 
tract for  the  sale  of  real  estate  must  be  him- 
self without  fault ;  and  when,  as  In  this  case, 
the  payment  of  the  purchase  money,  and  the 
making  or  tender  of  the  deed,  are  to  occur 
simultaneously,  they  are  regarded  as  mutual 
and  concurrent  acts,  which  disable  either 
party  from  putting  an  end  to  the  contract, 
without  performance  or  a  valid  offer  to  per- 
form on  his  part,  and,  so  far  as  the  question 
of  time  Is  concerned,  both  parties,  after  the 
day  provided  for  the  consummation,  may  be 
considered  equally  In  default;  and  neither  can 
hold  himself  discharged  from  the  obligation 
of  complete  performance  until  he  has  tender- 
ed performance  on  his  own  side,  and  demand- 
ed it  on  the  other."  Frink  v.  Thomas,  20 
Or.  265,  25  Pac  717,  12  U  R.  A.  239.  "When 
the  vendor  Insists  that  the  vendee  is  in  de- 
fault, to  such  an  extent  as  to  entitle  him  to 
have  the  contract  rescinded,  he  must  allege 
and  prove  that  he  has  tendered  to  the  vendee 
a  deed  conveying  to  him  all  the  land  accord- 
ing to  the  terms  of  the  agreement  and  de- 
manded performance  on  the  part  of  the 
vendee,  and  must  have  notified  him  that  the 
contract  would  be  rescinded  unless  purchase 
money  was  paid  within  a  reasonable  time. 
The  mere  failure  to  pay  the  purchase  money 
according  to  the  terms  of  the  agreement  will 
not  be  held  a  repudiation  of  the  contract  so  as 
to  authorize  a  suit  by  the  vendor  to  have  It 
rescinded."    Frlnk  v.  Thomas,  supra. 

So,  In  the  case  at  bar,  both  parties  having 
treated  the  contract  In  force  after  the  time 
limit  fixed  In  the  contract,  and  time  not  be- 
ing of  the  essence  of  the  contract,  before  the 
respondents  were  in  a  position  to  declare  the 
contract  at  an  end,  and  to  put  the  appellant 
in  default,  It  was  necessary  for  the  respond- 
ents to  tender  an  abstract  of  title  showing 
clear  title,  and  notify  the  appellants  to  make 
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payment  within  a  reasonable  time,  or  the 
contract  would  be  rescinded  by  the  respond- 
ents. The  obligation  of  the  appellant  to  pay 
the  purchase  money  depended  upon  the  duty 
of  the  respondents  to  tender  to  the  appellant 
an  abstract  of  title  showing  clear  title.  It 
Is  not  claimed  on  the  part  of  the  respondents 
that  they  ever  offered  to  perform  the  contract 
on  their  part  with  reference  to  tendering 
an  abstract  of  title  showing  clear  title  to  the 
property  sold,  and  without  such  offer  they 
are  not  in  a  position  to  rescind  the  contract 
and  defeat  the  plaintiff's  action  to  compel  a 
specific  performance  thereof. 

The  evidence  as  to  a  tender  shows  that 
on  the  16th  day  of  April,  1906,  John  F.  Kess- 
ler,  the  agent  of  the  plaintiff,  went  to  the 
First  National  Bank  of  Emmett,  the  place 
where  the  deed  had  been  left  In  escrow,  with 
a  check  for  $3,350  on  the  Bank  of  Commerce 
at  Boise,  and  he  asked  the  cashier  whether 
he  would  accept  this  check  as  legal  tender 
and  in  lieu  of  the  funds,  and  he  said  he 
would  consider  it  as  currency.  The  cashier 
testifies,  also,  that  J.  F.  Kessler  came  to  the 
bank  and  offered  him  a  check  for  $3,350  on 
the  Bank  of  Commerce,  and  asked  him  if  he 
would  take  it  for  a  tender,  and  was  told 
that  the  deed  was  gone,  that  he  could  not  take 
it,  but  told  Mr.  Kessler  that  he  would  cash 
the  check  for  him  if  he  wanted  it.  This  took 
place  after  the  respondents  had  withdrawn 
the  deed  from  the  bank,  and,  as  the  respond- 
ent testified,  "He  had  declared  the  deed  off." 
It  sufficiently  appears  that  the  defendant 
was  ready,  willing,  and  had  the  ability,  and 
would  have  paid  the  balance  of  the  purchase 
money  on  the  16th  day  of  April,  had  the  deed 
been  at  the  bank,  or  had  the  respondents 
l>een  willing  to  accept  the  money  therefor. 
Certainly  the  respondents  were  not  in  a  posi- 
tion to  rescind  or  end  this  contract  and  put 
the  appellant  In  default  without  giving  the 
appellant  a  reasonable  opportunity  to  comply 
with  the  contract  after  the  abstract  was 
furnished,  and  at  the  earliest  moment  pos- 
sible for  the  appellant  to  reach  the  bank  he 
did  so,  and  found  the  deed  withdrawn,  and 
was  met  by  a  statement  of  the  respondents 
that  the  deal  was  off.  The  tender  was  suf- 
ficient. 

The  fourth,  fifth,  and  sixth  findings  of 
fact,  and  the  conclusions  of  law  thereon,  are 
clearly  erroneous,  and  call  for  a  reversal  of 
the  case.  Appellant  also  contends  that  the 
court  erred  in  refusing  to  allow  the  witness 
John  F.  Kessler  to  testify  as  to  the  meaning 
of  the  word  "upon"  as  used  In  the  contract 
regarding  the  payment  of  the  balance  of  the 
purchase  money.  This  was  not  error.  The 
word  "upon,"  as  used  In  the  contract,  did  not 
call  for  any  explanation  by  the  witness.  Its 
meaning  clearly  appears  from  the  contract 
itself,  and  is  that  the  payment  of  the  pur- 
chase price  was  to  be  made  upon  the  furnish- 
ing of  the  abstract  of  title — that  is,  the  two 
acts  were  to  be  simultaneous,  and  each  de- 


pendent upon  the  other.  Counsel  for  appel- 
lant also  contends  that  the  court  erred  in  re- 
fusing to  admit  in  evidence  Exhibits  D  and 
E.  Exhibit  D  was  a  letter  written  by  the 
appellant  to  Flnley  Monroe  after  the  receipt 
of  the  abstract  from  him  and  the  withdrawal 
of  the  deed  by  the  respondents  from  the 
bank.  This  letter  was  written  after  the 
transaction  had  been  closed,  and  could  throw 
no  light  upon  the  contract  or  the  acts  of  the 
parties  complying  therewith.  Exhibit  E  was 
a  letter  written  by  the  appellant  to  the  re- 
spondents on  the  17th  day  of  April,  and  Is  of 
the  same  general  character  as  Exhibit  D,  and 
was  written  after  the  transaction  was  closed, 
and  was  Immaterial,  and  could  throw  no 
light  upon  the  transaction.  It  was  not  error 
for  the  court  to  refuse  to  admit  either  of 
these  exhibits.  The  appellant  also  alleges 
as  error  the  refusal  of  the  court  to  allow  M. 
E.  Pruitt,  on  cross-examination,  to  explain 
why  he  got  the  abstract  completed  and  for- 
warded to  plaintiff  after  March  14th,  and  not 
before.  This  was  clearly  error,  and  the 
question  should  have  been  answered.  It  was 
perfectly  proper  for  the  appellant  to  inquire 
into  the  acts  of  the  respondents  in  relation 
to  the  contract  while  said  contract  was  still 
in  existence,  and  before  the  same  had  been 
terminated.  The  judgment  in  this  case  is 
reversed,  and  the  order  denying  a  new  trial 
Is  overruled,  and  the  cause  remanded,  and 
the  trial  court  is  directed  to  make  findings  of 
fact  and  conclusions  of  law  and  enter  judg- 
ment in  accordance  with  this  opinion.  Costs 
awarded  to  appellant 

AILSHIE,  O.  J.,  and  SULLIVAN,  J.,  con- 
cur. 

On  Rehearing. 
SULLIVAN,  J.  A  petition  for  a  rehearing 
has  been  filed  in  this  case,  and  it  is  contend- 
ed that  the  court  misconstrued  the  contract 
when  it  held  as  follows,  to  wit:  "That  the 
contract  on  which  the  action  was  based 
bound  the  appellant  to  purchase  the  property 
which  is  the  subject  of  the  action."  The 
contention  of  counsel  for  the  petitioner  is 
that  the  contract  was  only  an  option  and 
could  not  be  enforced  against  the  purchaser. 
We  have  carefully  considered  said  contract, 
and  the  majority  of  the  court  finds  no  provi- 
sion in  said  contract  whereby  appellant  agrees 
to  purchase  said  real  estate.  By  one  provi- 
sion of  said  contract  the  respondents  agree 
to  sell  and  convey  to  appellant,  according  to 
the  terms  and  conditions  of  said  contract,  the 
real  estate  described  therein.  Another  pro- 
vision is  that,  if  the  appellant  falls  to  pay 
the  balance  of  the  purchase  price  on  or  prior 
to  March  1,  1006,  the  said  bank  shall  deliver 
the  deed  to  the  respondents;  and  there  is  a 
further  provision  in  the  contract  whereby  the 
respondents  agree  to  furnish  to  the  appellant 
an  abstract  of  the  title  to  said  premises 
showing  a  good  and  legal  title  to  the  same. 
It  is  stipulated  In  said  contract  to  the  effect 
that  the  result  of  the  failure  of  the  appel- 
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lant  to  pay  the  balance  of  the  purchase  price 
shall  be  the  return  to  them  of  the  deed 
placed  In  escrow.  It  contains  no  agreement 
on  the  part  of  the  appellant  to  purchase  said 
premises.  This  contract,  then,  Is  only  an  op- 
tion to  purchase.  It  was  a  right  acquired  by 
appellant  under  said  contract  to  purchase 
said  real  estate  within  a  certain  time,  upon 
the  payment  of  the  balance  of  the  purchase 
price  upon  respondent's  furnishing  a  proper 
abstract  of  title.  The  appellant  had  the  op- 
tion to  purchase,  but  did  not  make  the  pur- 
chase at  the  time  said  agreement  was  enter- 
ed Into.  An  option  is  not  a  sale.  An  option 
to  purchase  does  not  become  a  contract  to 
purchase  until  the  privilege  given  by  the  op- 
tion has  been  exercised  by  an  acceptance. 
Hopwood  McCausland,  120  Iowa,  218,  94 
N.  W.  469;  21  Am.  &  Eng.  Enc  of  Law 
(2d  Ed.)  924. 

The  majority  of  the  court  now  holds  that 
the  court  erred  in  its  former  opinion  in  hold- 
ing that  said  contract  bound  the  appellant 
to  purchase  said  real  estate,  and  holds  that 
said  contract  was  a  contract  to  sell  and  an 
option  given  to  the  would-be  purchaser  and 
could  not  have  been  enforced  against  him. 
The  court  is,  however,  unanimously  agreed 
upon  the  question  that,  whether  said  con- 
tract be  considered  an  option  or  a  contract 
to  purchase  that  could  be  enforced  against 
the  appellant,  the  same  conclusion  must  be 
reached  in  either  case,  and  that  is,  that  the 
judgment  most  be  reversed.  The  appellant 
had  done  and  performed  everything  required 
to  be  done  and  performed  by  him,  and  the 
seller  had  failed  to  furnish  an  abstract  of  the 
title  to  said  real  estate  as  soon  as  he  expect- 
ed to  do  so,  or  as  contemplated  by  said  con- 
tract, and  for  that  reason  he  was  in  de- 
fault, while  the  other  party  was  not  in  de- 
fault The  seller  could  not  evade  the  lia- 
bility Imposed  by  his  contract  by  falling  to 
comply  with  its  terms  on  his  part.  A  rehear- 
ing Is  therefore  denied. 

AILSHIE,  C.  J.,  concurs. 

STEWART,  J.,  concurs  in  conclusion,  but 
dissents  from  that  part  of  this  opinion  on 
petition  for  a  rehearing  which  holds  the  con- 
tract sued  on  to  be  an  option. 


GREEN  v.  WILHITE  et  at 

(Supreme  Court  of  Idaho.   Feb.  7,  1908.) 

L  Public  Lands— Resebvations  to  United 
States  — Right  of  Wat  fob  Ibbiqation 
Canals. 

Under  the  provisions  of  Sundry  Civil  Ap- 
propriation Act  Cong.  Aug.  30,  1890,  c.  837. 
26  Stat.  391  [U.  S.  Comp.  St.  1901,  p.  15701, 
which  provides  "that  in  all  patents  for  lands 
hereafter  taken  up  under  any  of  the  land  laws 
of  the  United  States,  or  on  entries  or  claims 
validated  by  this  act,  west  of  the  one  hundredth 
meridian,  it  phall  be  expressed  that  there  is  re- 
served from  the  land  in  said  patent  described  a 
right  of  way  thereon  for  ditches  or  canals  con- 
structed by  the  authority  of  the  United  States," 


the  word  "constructed,"  as  there  used,  has  a 
general  reference  and  application  to  ditches  or 
canals  constructed  by  the  authority  of  the 
United  States,  without  reference  to  the  time 
of  such  construction. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  2,  p.  1468.] 

2.  Same. 

Under  the  provisions  of  the  act  above  quot- 
ed, it  was  the  evident  intention  of  Congress  to 
reserve  perpetually  to  the  government  an  ease- 
ment and  right  of  way  through  and  over  any 
and  all  lands  west  of  the  one  hundredth  meridi- 
an that  the  government  might  grant  to  settlers 
and  purchasers  subsequent  to  the  passage  of  the 
act,  and  to  thereby  reserve  the  easement  and 
right  of  way  for  the  construction,  maintenance, 
and  operation  of  any  ditches  and  canals  the  gov- 
ernment may  construct  at  any  time  in  the  fu- 
ture for  the  irrigation  and  reclamation  of  arid 
lands. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Canyon  Coun- 
ty ;  Frank  J.  Smith,  Judge. 

Action  by  Kate  Green  against  Charles  Wll- 
hlte  and  another.  Judgment  for  plaintiff,  and 
defendants  appeal.  Reversed  and  remanded, 
with  direction. 

Action  by  the  plaintiff,  as  the  owner  of 
certain  lands  described  in  her  complaint,  to 
obtain  an  injunction  restraining  the  defend- 
ants, as  contractors  under  the  United  States, 
from  trespassing  upon  plaintiff's  land  and 
doing  excavation  and  constructing  a  canal 
across  the  same.  The  plaintiff  alleged  that 
she  was  the  owner  of  a  certain  tract  of  land, 
which  she  acquired  from  the  United  States  on 
or  about  the  7th  day  of  December,  1893,  and 
subsequent  to  the  act  of  Congress  approved 
August  30, 1890 ;  that  the  defendants  are  con- 
tractors under  the  government  of  the  United 
States  for  the  construction  of  a  portion  of 
an  irrigation  canal  known  as  the  "Boise- 
Payette  Government  Irrigation  Project" ;  and 
that  as  such  contractors  they  had,  without 
the  permission  or  consent  of  the  plaintiff,  en- 
tered upon  her  lands  and  done  certain  work 
and  excavation,  and  threatened  to  continue 
the  same,  to  her  injury  and  damage,  etc.  It 
was  also  alleged  in  the  complaint  that  the 
defendants  claimed  the  right  to  enter  upon 
the  plaintiff's  lands  by  authority  of  the  act  of 
Congress  approved  August  30,  1890  (26  Stat 
391,  c.  837  [U.  S.  Comp.  St  1901,  p.  1570]), 
wherein  and  whereby  it  was  and  is  provid- 
ed "that  all  patents  for  lands  hereafter  tak- 
en up  under  any  of  the  land  laws  of  the 
United  States,  or  on  entries  or  claims  vali- 
dated by  this  act,  west  of  the  one  hundredth 
meridian,  it  shall  be  expressed  that  there  is 
reserved  from  the  land  in  said  patent  describ- 
ed a  right  of  way  thereon  for  ditches  or 
canals  constructed  by  the  authority  of  the 
United  States."  It  was  further  alleged  that 
the  plaintiff's  lands  were  entered  and  patent- 
ed under  the  desert  land  laws  of  the  United 
States,  and  that  the  entry  and  patent  were 
subsequent  to  the  approval  of  the  act  of  Au- 
gust 30,  1890.  Defendants  demurred  to  the 
complaint,  and  the  demurrer  was  overruled. 
They  declined  to  answer,  and  judgment  was 
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accordingly  entered  against  them.  This  ap- 
peal is  Irom  the  judgment. 

N.  M.  Rulck,  for  appellant  Edgar  Wilson, 
for  respondent       ^  fWM 

AILSHIB,  C.  J.  (after  stating  the  facts  as 
above).  The  only  question  to  be  determined 
in  this  case  Is  as  to  the  true  meaning  and 
Intent  of  the  proviso  found  in  the  Sundry 
Civil  Appropriation  Act  of  Congress  of  Au- 
gust 30,  1890  (26  Stat  391,  c.  837,  6  Fed.  St 
Ann.  508  [U.  S.  Comp.  St.  1901,  p.  1570]), 
which  reads  as  follows:  "That  in  all  pat- 
ents for  lands  hereafter  taken  up  under  any 
of  the  land  laws  of  the  United  States,  or  on 
entries  or  claims  validated  by  this  act,  west 
of  the  one  hundredth  meridian,  it  shall  be  ex- 
pressed that  there  Is  reserved  from  the  land 
in  said  patent  described  a  right  of  way  there- 
on for  ditches  or  canals  constructed  by  the 
authority  of  the  United  States."  The  deter- 
mination must  rest  upon  the  meaning  of  the 
word  "constructed,"  as  used  in  the  foregoing 
statute,  and  the  significance  it  bears  in  that 
connection.  Has  it  been  used  in  this  connec- 
tion with  reference  to  time,  or  independent 
of  time  altogether?  Counsel  for  appellant 
•contends  that  It  should  be  understood  in  the 
general  sense  of  ditches  or  canals  construct- 
ed by  authority  of  the  United  States,  without 
any  reference  to  time  whatever.  Taking  the 
sentence  as  it  stands  alone,  without  reference 
to  any  extraneous  facts  or  circumstances,  It  Is 
perhaps  equally  liable  to  either  construction 
claimed  for  it.  When  we  consider,  however, 
the  previous  legislation  by  Congress  on  the 
same  and  kindred  subjects,  and  the  i>ollcy 
that  the  Congress  was  then  outlining  with 
reference  to  the  Irrigation  and  the  reclama- 
tion of  arid  lands,  we  get  an  insight  Into 
the  purpose  of  this  legislation,  which  It  does 
not  so  clearly  bear  on  its  face.  By  Act  Oct. 
2,  1888,  c.  10G9,  25  Stat.  52G  [U.  S.  Comp.  St. 
1901,  p.  1552],  Congress  enacted  a  law  "for 
the  purpose  of  investigating  the  extent  to 
which  the  arid  region  of  the  United  States 
can  be  redeemed  by  Irrigation  and  segregation 
of  the  irrigable  lands  in  said  arid  region  and 
for  the  selection  of  sites  for  reservoirs  and 
other  hydraulic  works  necessary  for  the  stor- 
age and  utilization  of  water  for  irrigation 
and  the  prevention  of  floods  and  overflows." 
By  the  terms  of  that  act  it  was  provided  that 
"all  lands  which  may  hereafter  be  designat- 
ed or  selected  by  such  United  States  surveys 
for  sites  for  reservoirs,  ditches  or  canals  for 
irrigation  purposes,  and  all  the  lands  made 
susceptible  of  irrigation  by  such  reservoirs, 
ditches,  or  canals,  are  from  this  time  hence- 
forth, hereafter  reserved  from  sale  as  the 
property  of  the  United  States  and  shall  not  be 
subject  after  the  passage  of  this  act  to  en- 
try, settlement  or  occupation  until  further 
provided  by  law."  Under  the  foregoing  pro- 
visions of  the  statute  the  Secretary  of  the 
Interior,  on  the  advice  of  the  Attorney  Gener- 
al (Opinion  of  the  Attorney  General,  May 


27,  1890),  held  that  no  entry  of  any  kind 
could  be  made  upon  any  land  west  of  the 
one  hundredth  meridian  until  irrigable  lands 
had  been  determined  and  the  proclamation 
of  the  President  bad  been  made  opening  the 
lands  to  settlement  The  interpretation  and 
construction  of  the  Attorney  General  and  the 
Secretary  of  the  Interior  placed  upon  the  act 
of  1888  aroused  the  Congress,  and  esi>ecially 
the  Senate,  to  take  immediate  steps  toward 
the  repeal  of  that  portion  of  the  act  of  18JS8 
reserving  unselected  reservoir,  ditch,  and  ca- 
nal sites  from  settlement  An  examination  of 
the  Congressional  Record  (volume  21,  pp.  7209 
to  7987  and  8270  to  9156)  discloses  various 
views  on  the  subject  and  amendments  offered 
with  a  view  to  correcting  the  vices  and  evils 
in  the  act  of  1888.  The  Senate  and  House 
failed  to  agree  upon  the  amendment,  and 
something  like  a  dozen  conferences  seem  to 
have  been  held,  and  the  statute  as  it  now 
exists  was  a  compromise  finally  agreed  upon 
by  the  House  and  Senate  conference  commit- 
tee. In  presenting  the  conference  report  to 
the  House  of  Representatives,  Mr.  Sayers.  of 
the  committee,  said:  "One  further  conces- 
sion was  obtained  from  the  Senate  confer- 
ees— that  in  the  Issuance  of  all  patents  by 
the  government  of  the  United  States  to  any 
person  whomsoever,  under  the  operation  of 
this  law,  there  should  be  reserved  in  the  arid 
land  district  the  right  of  easement  over  lands 
embraced  in  the  patents  for  irrigating  ditches 
for  public  use." 

In  sneaking  of  the  same  report  in  the 
Senate  on  August  26,  1890,  Senator  Reagan 
said:  "It  seems  to  me  that  It  Is  so  Important 
to  the  settlement  of  that  country,  to  the  In- 
terests of  the  people  who  are  to  occupy  that 
country,  that  monopoly  of  the  water  should 
not  be  had  by  private  persons  or  by  corpora- 
tions, that  it  would  have  been  wise  In  the 
committee  to  agree  that  all  reservoir  sites 
and  places  for  cnnals  and  ditches  should  be 
reserved.  I  see  that  they  have  done  the  equiv- 
alent In  reserving  places  for  canals  and 
ditches  by  requiring  that  those  who  obtain 
lands,  in  their  patents,  should  have  a  clause 
inserted  that  the  right  of  way  for  canals  and 
ditches  shall  be  reserved.  *  •  •  How- 
ever much  may  be  said  about  the  House  of 
Representatives  In  resisting  that,  they,  In  my 
judgment,  are  entitled  to  the  profound  grati- 
tude of  the  American  people  for  saving  to 
them  the  little  that  they  have  saved  In  this 
conference  report"  Senator  Dolph,  who  was 
very  bitterly  opposed  to  the  act  of  18*v8  as 
construed  by  the  Attorney  General,  in  speak- 
ing ui>on  the  proi>osed  nmendment  which  was 
afterward  adopted  and  became  the  act  of 
August  30,  18!K),  said:  "But  now  it  appears 
that  this  provision  will  legalize  and  intrench 
in  the  statutes  of  the  United  States  the  with- 
drawal from  the  oi>erations  of  the  public  land 
laws  of  tracts  within  a  single  state  larger 
than  the  entire  area  of  some  of  the  states  of 
the  Union  on  the  pretense  that  they  are  need- 
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ed  for  reservoirs.  Not  only  that,  Mr.  Presi- 
dent, bat  by  the  last  clause  of  the  amend- 
ment proposed  by  the  committee  there  is  to  be 
perpetuated  a  portion  of  the  evil  of  this  act 
of  1888  in  every  muniment  of  title  that  shall 
issue  from  the  government  of  the  United 
States  for  an  acre  of  land  west  of  the  one 
hundredth  meridian.  It  Is  provided  that  it 
shall  be  expressed  in  every  patent  Issued  for 
public  land  west  of  this  meridian  'that  there 
is  reserved  from  the  land  in  said  patent  de- 
scribed a  right  of  way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of  the 
United  States.'  This  provision,  while  it  will 
be  of  no  practicable  value  to  any  one,  will 
be  a  cloud  or  incumbrance  on  every  man's 
title  who  secures  a  portion  of  the  public  do- 
main." 

It  will  be  seen,  from  an  examination  of 
all  the  reports  and  debates  had  In  reference 
to  the  proposed  amendments,  and  the  amend- 
ment Itself  as  finally  passed  on  August  80, 
1890,  that  the  members  of  Congress,  both 
those  favoring  and  those  opposing  the  act, 
believed  and  understood  that  it  would  have 
the  effect  of  reserving  a  perpetual  easement 
and  right  of  way  to  the  government  for  ditch- 
es and  canals  that  might  thereafter  be  con- 
structed by  authority  of  the  government  over 
lands  which  should  be  entered  and  patented 
subsequent  to  the  passage  of  the  act  It  Is 
further  worthy  of  notice  that  prior  to  that 
time  the  government  had  not  entered  upon 
the  construction  of  Irrigation  works,  ditches, 
and  canals,  and  had  never  authorized  the 
construction  of  any  such  works,  except  In  In- 
dian and  military  reservations.  The  first  in- 
timation of  such  a  scheme  as  a  national  proj- 
ect was  contained  in  the  act  of  October  2, 
1888.  The  act  authorized  the  irrigation  sur- 
veys, and  was  made  in  the  nature  of  a  provi- 
sion for  obtaining  accurate  information  con- 
cerning arid  lands  and  the  feasibility  of  the 
construction  of  reservoirs,  dams,  and  canals 
and  the  amount  of  lands  that  could  be  Irri- 
gated thereby.  This  policy  had  more  fully 
developed  in  the  minds  of  the  members  of 
Congress  when  the  act  of  Congress  of  August 
30,  1890,  was  passed,  and  at  that  time  a  na- 
tional irrigation  policy  seems  to  have  been 
at  least  anticipated  by  some  of  the  members. 
It  is  clear  that  In  the  adoption  of  this  pro- 
viso it  was  intended  to  reserve  to  the  gov- 
ernment easements  and  rights  of  way  over 
the  lands  it  might  subsequently  grant  for 
any  ditches  or  canals  that  It  might  construct 
in  the  future.  Congress  had  made  no  provi- 
sion for  constructing  any  canals  or  ditches 
by  the  government,  and,  if  It  should  be  held 
that  the  act  only  applied  to  ditches  or  canals 
that  had  been  constructed  at  the  time  patent 
Issued,  It  would  In  effect  amount  to  a  hold- 
ing that  the  proviso  had  no  meaning  or  effect 
whatever.  Without  subsequent  legislation  au- 
thorizing the  government  to  construct  ditches 
and  canals,  it  would  have  been  Impossible 
for  any  ditches  or  canals  to  have  been  con- 
structed by  the  government  prior  to  the  is- 


suance of  patents  to  any  one,  and  the  proviso 
would  have  been  meaningless.  The  Congress 
was  taking  this  precautionary  measure  for 
the  protection  of  a  right  of  way  to  the  gov- 
ernment in  the  event  It  should  later  adopt 
a  reclamation  policy  and  enter  upon  such 
works.  It  Intended  thereby  to  save  the  gov- 
ernment from  the  expense  of  purchasing  and 
condemning  rights  of  way  when  it  got  ready 
to  construct  sny  canal  or  ditch.  Early  In  the 
history  of  this  Western  country,  Congress  en- 
acted sections  2339  and  2340,  Rev.  St  [U.  8. 
Comp.  St  1901,  p.  1437],  recognizing  and 
granting  rights  of  way  across  public  lands 
for  ditches  and  canals  "used  for  mining, 
agriculture,  manufacturing,  or  other  purpos- 
es," and  provided  that  all  patents  thereafter 
Issued  should  be  subject  to  such  easements 
and  rights  of  way  for  ditches  previously  con- 
structed. These  provisions,  however,  had  no 
reference  to  ditches  or  canals  constructed  by 
the  government  Itself,  for  the  obvious  reason 
that  the  government  was  not  at  that  time  in 
the  business  of  constructing  ditches  and  ca- 
nals. So  far  as  we  have  been  able  to  dis- 
cover, there  was  no  act  of  Congress  prior  to 
the  act  of  August  80,  1890,  which  made  any 
provision  whatever  for  a  reservation  of  ease- 
ment or  right  of  way  to  the  government  for 
or  on  account  of  ditches  and  canals  construct- 
ed by  its  authority  over  any  of  the  public 
lands. 

In  view  of  the  foregoing  considerations,  we 
turn  to  the  statute,  and  at  once  observe  that 
it  is  necessary  to  read  this  statute  with  cer- 
tain words  implied  which  have  been  omitted, 
In  order  to  arrive  at  either  conclusion  con- 
tended for  on  this  appeal.  First  if  it  be 
held  that  the  statute  Intended  only  to  reserve 
the  right  of  way  for  ditches  or  canals  that 
had  been  constructed  across  the  lands  prior 
to  the  entry  of  the  lands  or  the  Issuance  of 
patent,  It  would  be  necessary  to  supply  the 
words,  so  as  to  make  the  statute  read,  "for 
ditches  or  canals  that  have  been  constructed 
by  the  authority  of  the  United  States."  If 
It  means  to  Include  those  that  may  hereafter 
be  constructed,  then  the  statute  would  read, 
"for  ditches  or  canals  that  may  hereafter  be 
constructed  by  the  authority  of  the  United 
States."  The  construction  would  be  no  more 
strained  in  the  one  instance  than  the  other. 
In  view  of  this  condition  of  the  statute,  we 
should  be  governed  by  the  legislative  Intent 
as  gathered  from  the  debates  and  discussions 
had  at  the  time  of  the  passage  of  the  act, 
as  well  as  the  history  of  legislation  leading 
up  to  it  and  of  the  contemplated  legislation 
which  this  act  was  intended  to  aid  and  fa- 
cilitate So  far  as  we  are  advised,  the  stat- 
ute has  never  been  passed  upon  by  any  court 
prior  to  this  case,  except  on  October  31, 
1908,  in  the  case  of  Richard  E.  Green,  Ad- 
ministrator, v.  Charles  Wllhlte  et  aL  (in  the 
Circuit  Court  of  the  United  States  for  the 
District  of  Idaho)  100  Fed.  755.  In  that 
case  District  Judge  Beatty,  in  passing  on  a 
demurrer  to  the  complaint,  considered  this 
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statute,  and  among  other  things  said :  "The 
only  serious  contention  by  counsel  Is  con- 
cerning the  word  'constructed,'  as  used  In 
the  latter  part  of  the  clause  above  quoted 
from  the  act  of  1890,  to  wit:  'A  right  of 
way  thereon  for  ditches  or  canals  constructed 
by  authority  of  the  United  States,'  The  com- 
plainant contends  that  it  refers  only  to  ditches 
or  canals  already  constructed  In  connection 
with  the  Irrigation  reclamation  service  under 
the  direct  control  of  the  government.  But 
for  the  doubts  suggested  by  counsel,  none 
would  have  occurred  to  me  as  to  the  meaning 
of  this  word  from  a  reading  of  the  entire 
paragraph  or  the  statute  In  which  It  is  used. 
.  The  acts  referred  to  show  that  the  Congress 
had  been  contemplating  a  system  of  govern- 
ment Irrigation  of  the  arid  lands  of  the 
West,  which  would  require  reservoirs  and  a 
canal  system,  and  which  would  be  under  the 
direct  management  and  control  of  the  govern- 
ment We  know  that  often  in  such  matters 
the  government  moves  slowly,  and  takes  its 
preliminary  steps  and  discussions  long  before 
it  finally  puts  the  chief  work  Into  operation. 
In  the  legislation  referred  to  it  was  provid- 
ing for  preliminary  surveys  and  Investiga- 
tions. Up  to  this  time  it  never  had  entered 
upon  any  system  of  irrigation  for  the  interest 
or  benefit  of  the  general  public,  although  it 
may  have  had  some  small  irrigating  schemes 
on  government  reservations,  where  It  owned 
or  controlled  all  the  lands,  and  which  were 
not  open  to  settlement  by  Its  citizens.  •  *  • 
I  cannot  doubt  that  this  word  'constructed' 
is  used  in  the  statute  in  a  general  sens*?,  and 
applies  to  ditches  or  canals  constructed  by 
the  authority  of  the  government  without  ref- 
erence to  time." 

This  being  a  federal  statute,  and  the  fore- 
going decision,  being  from  a  federal  court, 
although  not  the  court  of  last  resort,  is  nec- 
essarily strong  persuasive  authority  In  a 
state  court.  Notwithstanding  that,  however, 
we  are  satisfied  that  the  statute  should  be 
construed  as  above  suggested.  We  hold,  there- 
fore, that  the  demurrer  In  this  case  should 
have  been  sustained. 

The  Judgment  of  the  trial  court  is  revers- 
ed, and  the  cause  remanded,  with  direction 
to  sustain  the  demurrer.  Costs  awarded  in 
favor  of  the  appellant. 

SULLIVAN  and  STEWART,  JJ.,  concur. 


Ex  parte  CAIN. 
(Supreme  Court  of  Oklahoma.    Feb.  3,  1908.) 

1.  Words  and  Phbases— "Impbtsonment." 

The  word  "imprisonment,"  in  its  ordinary 
sense,  contemplates  and  means  within  the  com- 
mon jail,  rather  than  in  the  penitentiary. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  4,  pp.  344.V3447.] 

2.  Intoxicating  Liquors— Violation  of  Pro- 
hibitory Law— Misdemeanor. 

The  offense  of  manufacturing,  selling,  bar- 
tering, giving  away,  or  otherwise  furnishing  any 
intoxicat:.?^  liquor  of  any  kind,  including  beer, 


ale,  and  wine,  contrary  to  the  provisions  of  the 
prohibition  article  of  the  Constitution,  is  a  mis- 
demeanor. 

3.  Same— Punishment. 

The  maximum  punishment  for  said  offense 
is  by  imprisonment  in  the  county  jail  not  ex- 
ceeding one  year,  and  by  fine  not  exceeding  $500. 

4.  Same. 

The  prohibition  provision  in  the  Constitu- 
tion prohibiting  the  manufacture,  sale,  barter  or 
giving  away  of  any  intoxicating  liquors,  includ- 
ing ale,  beer,  and  wine,  contrary  to  said  pro- 
visions is  valid  and  self-executing. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  §§  21-23.] 

(Syllabus  by  the  Court.) 

Petition  by  Jim  Cain  for  writ  of  habeas 
corpus.  Writ  denied. 

F.  E.  Riddle,  for  petitioner.  W.  C.  Reeves. 
Asst.  Atty.  Gen.,  and  J.  D.  Carmlchael,  Asst. 
Co.  Atty.,  for  respondent 

WILLIAMS,  C.  J.  The  petitioner  In  this 
case  was  tried  In  the  county  court  of  Grady 
county,  sitting  as  such  and  exercising  the  ju- 
risdiction of  a  county  court  of  the  state  of 
Oklahoma,  on  the  11th  day  of  January,  1908. 
and  adjudged  guilty  of  the  crime  of  selling 
Intoxicating  liquor,  and  is  now  confined  In  the 
Jail  of  said  county  in  the  custody  of  M.  B. 
Louthan,  sheriff  of  said  county,  under  a  com- 
mitment duly  issued  out  of  said  court  by  vir- 
tue of  said  adjudication.  The  information 
made  against  said  petitioner,  and  on  which 
he  was  convicted,  Is  in  due  form,  and  charges 
that  the  said  petitioner  "at  and  within  said 
county  and  state  on  the  23d  day  of  November, 
1907.  then  and  there  being,  did  then  and  there 
willfully  and  unlawfully  sell  to  one  Emniett 
Ades  intoxicating  liquors,  to  wit,  one-half 
pint  of  whisky,  for  a  price  unknown  to  the 
affiant,  contrary  to  the  form  of  the  statute," 
etc.  This  cause  is  now  properly  before  this 
court  on  writ  of  habeas  corpus;  the  petition- 
er contending  that  said  county  court  was 
without  jurisdiction  to  try  said  cause  or  to 
sentence  said  petitioner  under  said  conviction, 
and  for  the  reason  of  said  want  of  jurisdic- 
tion that  he  is  now  unlawfully  restrained  of 
his  liberty  by  said  sheriff. 

"Any  person.  Individual  or  corporation 
who  shall  manufacture,  sell,  barter,  give 
away  or  otherwise  furnish  intoxicating  liquor 
of  any  kind,  Including  beer.  ale.  and  wine, 
contrary  to  the  provisions  of  this  section 
•  *  •  shall  be  punished  on  conviction 
thereof,  by  a  fine  not  less  than  fifty  dollars 
and  by  imprisonment  not  less  than  thirty 
days  for  each  offense.  *  *  *  Upon  the 
admission  of  this  state  Into  the  Union,  these 
provisions  shall  be  Immediately  enforceable 
In  the  courts  of  the  state.  *  •  *"  Prohibi- 
tion article  of  the  Constitution.  Counsel  for 
petitioner  earnestly  contends  that  the  offense 
charged  is  a  felony,  and  that,  the  county 
court  having  no  jurisdiction  of  felonies,  the 
judgment  rendered  in  said  court  adjudging 
said  defendant  guilty  of  said  charge  is  abso- 
lutely void.  The  retail  liquor  traffic  is  a 
mere  privilege,  and,  in  defining  the  extent 
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to  which  the  privilege  goes,  the  law  should 
be  strictly  construed  against  the  traffic. 
Schmidt  v.  State,  14  Mo.  137.  That  the  state 
in  the  exercise  of  its  police  powers  has  the 
right  to  prohibit  the  manufacture  and  sale 
of  intoxicating  liquors  is  no  longer  an  open 
question.  Bartemeyer  v.  Iowa,  85  U.  S. 
129,  21  L.  Ed.  929;  Boston  Beer  Co.  v.  Mas- 
sachusetts, 97  U.  S.  33,  24  L.  Ed.  992; 
Foster  t.  Kansas,  112  U.  S.  205,  5  Sup.  CL  8, 
97,  28  L.  Ed.  G20;  Mugler  v.  Kansas,  123  C. 
S.  623,  8  Sup.  Ct  273,  31  L.  Ed.  205. 

But  Is  said  provision  self-executing?  If 
not,  the  statutes  of  Oklahoma  Territory  rela- 
tive to  the  licensing  of  the  liquor  traffic  are 
still  In  force,  and  will  so  remain  until  statu- 
tory provisions  are  enacted  to  make  said  pro- 
hibition provision  effective.  C.  &  F.  R.  Co. 
v.  Trout,  32  Ark.  17;  Lamb  v.  Lane,  4  Ohio  St 
167;  Doddridge  v.  Stout,  9  W.  Va.  703;  Cha- 
hoon  v.  Commonwealth,  20  Grat  (Va.)  733. 
The  doctrine  is  well  settled  that,  as  a  rule, 
negative  or  prohibitory  clauses  in  a  Constitu- 
tion are  self-executing.  Law  v.  People,  87  111. 
385;  Oakland  Paving  Co.  v.  Hilton,  69  Cal. 
479,  11  Pac.  3;  De  Turk  v.  Commonwealth, 
129  Pa.  151, 18  Atl.  757,  5  L.  R.  A.  853.  15  Am. 
St  Rep.  705;  State  v.  Woodward,  89  Ind.  110, 
46  Am.  Rep.  160.  If  it  supplies  the  rule  for 
enforcement  and  fixes  the  penalty  for  viola- 
tion, there  can  be  no  doubt  as  to  Its  character; 
but  a  provision  may  sometimes  be  both  pro- 
hibitive and  mandatory,  and  not  self-execut- 
ing; hence  in  such  cases  it  always  becomes 
a  question  of  intention,  and  to  determine  the 
Intent  the  rule  Is  courts  will  consider  the 
language  used,  the  object  to  be  accomplished 
by  the  provision,  and  the  surrounding  cir- 
cumstances, and  to  determine  these  questions 
from  which  the  intention  is  to  be  gathered 
courts  will  utilize  extrinsic  matters  when  it 
becomes  necessary.  Even  though  there  may 
be  no  penalty  attached  for  violations  of 
constitutional  provisions.  It  does  not  neces- 
sarily imply  that  the  provision  is  not  self- 
executing.  The  want  of  a  penalty,  how- 
ever, is  a  circumstance  which  should  be 
given  great  weight  in  determining  as  to 
whether  or  not  the  same  is  self-executing, 
though  It  is  not  conclusive.  The  proper  rule 
is  that  prohibitive  and  restrictive  provisions 
are  self-executing  when  they  may  be  enforced 
by  the  courts  independent  of  statutory  enact- 
ments. 

The  next  thing  to  determine  is  whether 
or  not  a  penalty  has  been  prescribed  for  such 
violation.  Was  it  the  intention  that  the 
words  "shall  be  punished  on  conviction  there- 
of by  fine  of  not  less  than  fifty  dollars  and  by 
Imprisonment  of  not  less  than  thirty  days 
for  each  offense,"  should  be  a  limitation  up- 
on the  action  of  the  Legislature,  or  prescribe 
a  penalty  that  was  Immediately  enforceable 
in  the  courts?  The  same  provision  states: 
"Upon  the  admission  of  this  state  into  the 
Union  this  provision  shall  be  immediately  en- 
forceable In  the  courts  of  the  state."  The 


rules  of  construction  should  be  so  applied  to 
written  Constitutions  as  to  give  effect,  if  pos- 
sible, to  the  intent  of  the  framers  and  of  the 
people  who  have  adopted  It  and  to  promote 
the  objects  for  which  the  same  was  framed 
and  adopted.  But  it  may  be  contended,  if  we 
adopt  the  literal  words  of  this  provision,  that, 
whilst  it  is  stated  that  the  same  shall  be  im- 
mediately enforceable,  yet  we  find  no  maxi- 
mum punishment  provided,  and  that  conse- 
quently the  same  Is  not  a  complete  criminal 
statute  without  such  definite  provision,  and 
that,  therefore,  It  is  not  enforceable  without 
additional  legislation  to  give  It  effect  A  stat- 
ute providing  a  minimum,  without  fixing  the 
maximum,  punishment,  Is  neither  invalid  as 
being  in  violation  of  section  9,  art  2,  of  our 
Constitution,  nor  as  being  too  vague  and  In- 
definite to  be  enforced,  at  least  as  to  the 
minimum  punishment  which  Is  valid  without 
additional  enactments.  State  v.  Fackler, 
91  Wis.  419,  64  N.  W.  1029;  State  v.  Wil- 
liams, 77  Mo.  310.  Hence  It  Is  not  necessary, 
In  considering  as  to  whether  or  not  said  pro- 
vision Is  self-executing,  to  determine  as  to 
whether  or  not  punishment  In  excess  of  30 
days'  Imprisonment  and  $50  fine  under  said 
prohibition  provision  Incorporated  In  our  Con- 
stitution, without  further  legislation,  could  be 
Imposed;  for,  having  determined  that  said 
prohibitory  provision  prescribed  an  enforce- 
able minimum  punishment,  we  necessarily 
conclude  that  said  provision,  as  It  appears 
in  said  Constitution,  is  self-executing.  Sec- 
tion 13  of  the  enabling  act  provides  as  fol- 
lows: "That  said  state,  when  admitted  as 
aforesaid,  shall  constitute  •  *  •;  and  that 
the  laws  In  force  In  the  territory  of  Okla- 
homa, as  far  as  applicable,  shall  extend  over 
and  apply  to  said  state  until  changed  by  the 
Legislature  thereof."  Also  section  2  of  the 
schedule  of  the  Constitution  reads  as  fol- 
lows: "All  laws  In  force  in  the  territory  of 
Oklahoma  at  the  time  of  the  admission  of  the 
state  Into  the  Union  which  are  not  repugnant 
to  this  Constitution  and  which  are  not  locally 
inapplicable  shall  be  extended  to  and  remain 
in  force  in  the  state  of  Oklahoma  until  they 
expire  by  their  own  limitation  or  are  altered 
or  repealed  by  law."  Section  1935,  Wilson's 
Rev.  &  Ann.  St.  Okl.  T.  1903,  being  section  14, 
art.  1,  c.  25,  is  as  follows:  "Except  In  cases 
where  a  different  punishment  Is  prescribed 
by  this  Code  or  by  some  existing  provisions 
of  law,  every  offense  declared  to  be  a  misde- 
meanor is  punishable  by  Imprisonment  In  the 
county  Jail  not  exceeding  one  year  and  by 
a  fine  not  exceeding  five  hundred  dollars  of 
both  such  fine  and  imprisonment  •  *  *" 
The  question  now  arises  as  to  whether  or  not 
said  section  1935  Is  In  conflict  with  the  prohi- 
bition provision  of  the  Constitution  hereto- 
fore referred  to.  In  said  section  1935  It  Is 
stated  that,  except  In  cases  where  definite 
punishment  Is  prescribed  by  the  Code  or  by 
some  existing  provision  of  law,  every  offense 
declared  to  be  a  misdemeanor  Is  punishable 
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by  Imprisonment  in  the  county  Jail  not  ex- 
ceeding one  year  or  by  a  fine  not  exceeding 
$500,  or  by  both  such  fine  and  imprison- 
ment. Said  section  Is  in  coufllct  or  inap- 
plicable to  the  penalty  in  said  prohibition 
provision  only  in  one  respect;  and  that  is 
where  it  provides  that  said  misdemeanor  may 
be  punished  by  Imprisonment  not  to  exceed 
one  year  In  the  county  jail  or  by  a  fine  not 
exceeding  $500,  but  that  otherwise  It  is  ap- 
plicable; and  hence  we  reach  the  conclusion 
that  the  maximum  punishment  for  the  offense 
of  which  the  relator  stands  convicted  is  pun- 
ishable by  not  exceeding  one  year's  imprison- 
ment and  also  a  fine  not  exceeding  $500,  pro- 
vided the  charge  is  a  misdemeanor. 

A  felony  at  common  law  Is  an  offense 
which  occasions  a  total  forfeiture  of  either 
lands  or  goods  or  both  and  to  which  capital 
or  other  punishment  may  be  superadded  ac- 
cording to  the  degree  of  guilt.  1  Russell  on 
Crimes,  c.  4,  p.  77.  "By  the  early  common 
law  in  England  felonies  were  those  crimes 
punishable  capitally,  or  by  forfeiture  of  land, 
or  goods,  or  both,  but  the  term  was  not  one 
of  settled  meaning,  and  by  some  authorities 
the  test  was  the  liability  to  forfeiture  rather 
than  the  liability  to  capital  punishment. 
*  •  *  In  statutes  creating  or  defining  of- 
fenses, the  language  usually  expressly  Indi- 
cates whether  the  offense  is  to  be  deemed  a 
felony  or  misdemeanor,  and  for  practical 
purposes  It  may  be  said  that  those  crimes 
which,  by  the  common  law,  were  punishable 
capitally,  or  which  are  expressly  made  felon- 
ies by  statute,  are  now  to  be  considered  of 
that  class,  while  all  other  criminal  offenses 
are  to  be  deemed  misdemeanors,  and  no  of- 
fense is  to  be  deemed  a  felony  unless  it 
comes  within  this  description.  But,  If  the 
offense  has  been  a  felony,  the  mere  reduction 
of  the  punishment  will  not  of  Itself  change 
It  to  a  misdemeanor."  1  McClalnon  Criminal 
Law,  8  18.  "An  offense  shall  never  be  made 
felony  by  the  construction  of  any  doubtful 
and  ambiguous  words  of  a  statute;  and 
therefore,  If  It  be  prohibited  under  'a  pain  of 
forfeiting  all  that  a  man  has,'  or  of  'forfeit- 
ing body  and  goods,'  It  shall  amount  to  no 
more  than  a  high  misdemeanor.  *  *  * 
The  word  'misdemeanor,'  in  its  usual  accep- 
tation, is  applied  to  all  those  crimes  and  of- 
fenses for  which  the  law  has  not  provided  a 
particular  name;  and  they  may  be  punish- 
ed according  to  the  degree  of  the  offense,  by 
fine  or  Imprisonment,  or  both.  A  misdemean- 
or Is,  In  truth,  any  crime  less  than  a  felony ; 
and  the  word  Is  generally  used  In  contradis- 
tinction to  felony,  misdemeanors  comprehend- 
ing all  Indictable  offenses  which  do  not  amount 
to  felony."  1  Russell  on  Crimes  (0th  Ed.)  c.  4, 
p.  78.  The  selling  of  Intoxicating  liquors  at 
common  law  was  not  a  felony,  not  even  a 
crime.  So,  when  it  Is  made  a  crime,  and  the 
statute  does  not  expressly  state  as  to  whether 
it  Is  a  felony  or  misdemeanor,  the  presump- 
tion is  that  it  is  a  misdemeanor.   State  v. 


Hill,  01  N.  C.  661 ;  17.  S.  v.  Belvln  (C.  C.) 
46  Fed.  385.  Constitutions  being  Instruments 
in  the  nature  of  re-enactments  of  approved 
systems  and  principles  coeval  with,  and  a 
part  of,  the  common  law,  Itself  a  subject  of 
judicial  interpretation,  though  there  is  ex- 
ception, It  necessarily  follows  that  the  defini- 
tions of  the  terms  used  in  Constitutions  are. 
to  a  great  extent,  to  be  found  In  the  common 
law.  People  v.  Lynch,  51  Cal.  15,  21  Am. 
Rep.  677;  State  v.  Noble,  118  Ind.  350,  21 
N.  E.  244,  4  L.  R.  A.  101,  10  Am.  St  Rep. 
143;  Durham  v.  State,  117  Ind.  477,  19  N. 
E.  327;  People  v.  Hurlbut,  24  Mich.  44,  9 
Am.  Rep.  103;  People  v.  Draper.  15  N.  T. 
532;  Cooley  on  Constitutional  Limitations 
(6th  Ed.)  75;  10  Century  Digest,  tit.  "Con- 
stitutional Law,"  8  13 ;  Fox  v.  McDonald,  101 
Ala.  51,  13  South.  416,  21  L.  R.  A.  429,  46 
Am.  St.  Rep.  08;  English  v.  State.  31  Fla. 
340,  12  South.  689;  Flavell's  Case,  8  Watts  & 
S.  (Pa.)  197;  State  v.  Barker,  107  N.  C. 
913,  12  S.  E.  115.  10  L.  R.  A.  50;  8  Cyc.  p. 
740-1.  Section  1931  of  Wilson's  Revised 
&  Annotated  Statutes  of  Oklahoma  Terri- 
tory of  1903  is  as  follows:  "The  rule  of  the 
common  law  that  penal  statutes  are  to  be 
strictly  construed,  has  no  application  to  this 
Code.  All  of  Its  provisions  are  to  be  con- 
strued according  to  the  fair  import  of  their 
terms  with  a  view  to  effect  Its  object  and  to 
promote  Justice."  This  section  has  no  appli- 
cation to  the  Interpretation  or  construction 
of  the  Constitution,  for  the  Legislature  has 
the  power  to  repeal  or  amend  this  section. 
And,  whilst  it  is  a  fact  that  the  Legislature 
has  the  power  to  repeal  or  amend  certain 
sections  In  the  Constitution,  yet  they  are  spe- 
cifically designated  therein,  and  if  the  rela- 
tor's contention  that  said  section  1931  applies 
to  the  Interpretation  of  the  Constitution,  the 
Legislature  would  have  It  within  its  power 
to  hereafter  change  the  Constitution  by  pro- 
viding as  to  the  interpretation  or  construc- 
tion of  the  same.  Such  a  proposition  is  with- 
out merit. 

Hence  we  come  to  the  proposition  as  to 
the  meaning  of  "imprisonment"  in  the  sec- 
tion under  consideration ;  that  Is.  whether 
It  means  imprisonment  within  a  Jail,  or  state 
prison  or  penitentiary.  The  word  "Imprison- 
ment" means  Imprisonment  In  the  county  Jail 
or  local  prison  unless  expressed  to  be  in  the 
penitentiary.  Cheaney  v.  State,  36  Ark.  75; 
State  v.  McNeill,  75  N.  C.  15;  Hockhelmer 
on  Crimes  and  Criminal  Procedure,  §5  112. 
345.  There  is  a  distinction  In  law  between 
the  gaol,  or  Jail,  and  penitentiary.  Black's 
Law  Dictionary ;  Anderson's  Law  Dictionary ; 
Bouvler's  Law  Dictionary.  Under  the  stat- 
ute imposing  as  to  certain  offenses  a  punish- 
ment by  imprisonment  not  more  than  one 
year,  which  is  silent  as  to  the  place  of  Im- 
prisonment, a  sentence  inflicting  punishment 
by  imprisonment  in  the  penitentiary  for  one 
year,  is  error,  and  must  be  reversed.  Ilor- 
ner  v.  State,  1  Or.  208.   A  person  convicted 
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of  conspiracy  to  defraud  under  a  section  of 
the  Colorado  Code  which  did  not  prescribe 
the  place  of  Imprisonment  was  illegally  sen- 
tenced and  sent  to  penitentiary  in  place  of 
the  county  Jail,  holding  that,  where  two  stat- 
utes are  susceptible  of  the  same  construction, 
that  is  to  be  preferred  which  is  most  favor- 
able to  defendant  Brooks  v.  People,  14  Colo. 
418,  24  Pac.  658.  Section  18  of  article  7  of 
the  Constitution  limits  the  jurisdiction  of 
justices  of  the  peace  to  misdemeanors  in 
which  the  punishment  may  not  exceed  a  fine 
of  $200  or  imprisonment  in  the  county  jail 
not  exceeding  80  days,  or  both  such  fine  and 
Imprisonment  Section  12  of  article  7  also 
provides  that  the  county  court  shall  have  Ju- 
risdiction concurrent  with  justices  of  the 
peace  in  misdemeanor  cases,  and  exclusive 
Jurisdiction  in  all  misdemeanor  cases  in 
which  the  justices  of  the  peace  have  no  juris- 
diction. The  relator  having  been  convicted 
of  a  misdemeanor  for  which  the  maximum 
punishment  is  more  than  SO  days  In  jail  or 
a  fine  of  $200  or  both  the  county  court  has 
exclusive  jurisdiction  in  his  case. 

For  these  reasons,  we  overrule  relator's  de- 
murrer to  the  sheriff's  return  herein,  and  re- 
mand the  relator  to  the  custody  of  the  sher- 
iff of  Grady  county,  with  directions  that  he 
be  recommitted  to  the  jail  of  said  county, 
pursuant  to  the  judgment  of  said  county 
court 

Writ  of  habeas  corpus  denied.  All  the 
Justices  concurring. 


(20  Okl.  183) 

T.  ft  H.  SMITH  ft  CO.  v.  THESMANN. 
(Supreme  Court  of  Oklahoma.    Feb.  8,  1008.) 

L  Evidence— Pabol— To  Explain  Contract 

— Admissibility. 

In  the  absence  of  misrepresentation,  fraud, 
or  deceit,  a  party  to  a  transaction  is  bound 
by  the  writing  evidencing  the  agreement,  though 
he  was  in  fact  ignorant  of  its  contents;  but 
where  the  signature  to  the  agreement  is  induced 
by  the  misrepresentations  of  the  other  party  as 
to  its  contents,  and  the  signer  was  ignorant 
thereof,  he  may  introduce  parol  evidence  of  con- 
temporaneous acts,  declarations,  and  conversa- 
tions to  show  the  true  nature  of  the  agreement 

f  Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  20,  Evidence,  |§  2007-2020.] 

2.  Guabantt  —  Construction  —  Oma  or 

Guaranty. 

An  indorsement,  reading  as  follows:  "For 
value  received,  and  for  the  purpose  of  inducing 
S.  &  Co.  to  approve  of  this  contract  I  hereby 
guarantee  to  said  S.  ft  Co.  the  payment  in  law- 
ful money  of  all  claims  arising  and  of  any  notes 
taken  under  within  contract  and  hereby  waive 
demand,  notice  of  non-payment  and  protest  and 
consent  that  S.  ft  Co.  may  vary  in  any  way  the 
time  of  payment  or  method  of  settling  accounts 
arising  under  within  contract  without  affecting 
my  liability  as  guarantor,"— where  made  and  exe- 
cuted by  F.  T.  upon  an  order  for  merchandise 
from  D.  H.  to  S.  ft  Co.,  which  order  contained 
a  condition  that  it  should  not  be  a  complete  and 
binding  contract  until  approved  by  S.  ft  Co., 
and  where  said  order  was  not  approved  by  S. 
ft  Co.  until  six  days  after  the  execution  of  said 
indorsement,  held,  in  legal  effect,  to  be  an  offer 
of  guaranty,  and  not  an  absolute  guaranty. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
voL  24,  Guaranty,  |  &] 
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8.  Sams— Acceptance— Nones. 

An  offer  or  proposal  of  guaranty  does  not 
become  a  binding  obligation  upon  the  guarantor 
until  such  offer  or  proposal  has  been  accepted 
by  the  guarantee,  and  notice  of  his  acceptance 
given  the  guarantor. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig, 
vol  24,  Guaranty,  ||  8,  9.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Garfield  Coun- 
ty; James  K.  Beauchamp,  Judge. 

Action  by  T.  ft  H.  Smith  ft  Co.  against 
Frank  Thesmann.  Judgment  for  defendant 
and  plaintiff  brings  error.  Affirmed. 

J.  M.  Dodson  and  Guy  S.  Manatt  for  plain- 
tiff in  error. 

HATES,  J.  On  July  29,  1899,  D.  H.  Teas- 
man,  who  then  resided  at  Henderson,  Neb., 
made,  executed,  and  delivered  to  plaintiff,  T. 
ft  H.  Smith  ft  Co.,  a  corporation,  with  its  place 
of  business  at  Pekln,  111.,  a  certain  written 
order  and  contract  for  goods,  which  order  was 
delivered  to  B.  C.  Stephens,  the  agent  of  the 
plaintiff,  and  which  order  is  as  follows: 

"Henderson,  Neb.  9-29-1899. 
"T.  ft  H.  Smith  ft  Co.,  Pekln,  in.: 

"Please  ship  at  once,  or  as  soon  thereafter 
as  possible,  the  following  goods: 


No.  of 
Jobs 


8iM 

114 


Depth  Sty!® 


Pries 


M 

US 


Tire  Brake 
B  B 

F.  O.  B.  Pekln.  LCO 


IS  Slip  tops 
6  boxes. 

"Bemarks: 

"A  cash  discount  of  83.00  is  to  be  given  on 
each  wagon  paid  for  in  cash. 

"Conditions  on  back  hereof  accepted  as  part 
of  this  contract 

"Undersigned  agrees  to  remit  New  York 
or  Chicago  Exchange  within  four  months 
from  date  of  invoice  for  above  goods  at 
prices  specified  unless  settled  for  within 
thirty  days  from  date  of  invoice  by  his  or 
their  notes  payable  In  8-6  and  9  months,  with 
exchange  and  collection  charges  and  interest 
at  8  per  cent  per  annum  from  date. 

"[Signed]  D.  H.  Tessman. 

"Approved  August  5,  99. 

"[Signed]  T.  ft  H.  Smith  ft  Co.,  by  H.  V. 

"Order  taken  by  O.  B.  Stephens." 

On  the  back  of  this  contract  are  nine  con- 
ditions referred  to  in  the  contract  The  fifth 
of  these  conditions  is  as  follows:  "This  or- 
der does  not  become  a  complete  and  binding 
contract  until  It  has  been  approved  at  the 
office  of  T.  ft  H.  Smith  ft  Co.,  In  Pekln,  III., 
and  no  allowance  or  credits  of  any  nature 
will  be  made  in  settlement,  except  by  T.  ft 
H.  Smith  ft  Co.  at  its  office  In  Pekln,  111." 
Indorsed  on  this  contract  is  the  following 
agreement  signed  by  Frank  Thesmann,  a 
brother  of  D.  H.  Tessman:  "Guaranty.  For 
value  received  and  for  the  purpose  of  induc- 
ing T.  ft  H.  Smith  ft  Co.  to  approve  of  this 
contract  I  hereby  guarantee  to  said  T.  ft  H. 
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Smith  ft  Co.  the  payment  In  lawful  money 
of  all  claims  arising  and  of  any  notes  taken 
under  within  contract  and  hereby  waive  de- 
mand, notice  of  non-payment  and  protest  and 
consent  that  T.  ft  H.  Smith  ft  Co.  may  vary 
In  any  way  the  time  of  payment  or  method 
of  settling  accounts  arising  under  within  con- 
tract without  affecting  my  liability  aa  guar- 
antor." Under  the  above  order  plaintiff  ship- 
ped to  the  defendant,  D.  H.  Teaaman,  goods, 
wares,  and  merchandise,  and  for  a  part  of  the 
same  D.  H.  Teaaman  on  August  20,  1900,  ex- 
ecu  ted  to  the  plaintiff  in  error  three  promis- 
sory notes,  each  for  the  sum  of  $325,  payable 
at  different  dates,  and  bearing  interest  at  the 
rate  of  10  per  cent  per  annum,  leaving  the 
sum  of  $10.60  due  on  open  account  by  said 
defendant  in  error,  for  which  amounts  plain- 
tiff in  error  brought  this  suit  against  D.  H. 
Tesaman  on  the  contract,  notes,  and  open 
account  and  against  the  defendant  in  error, 
Frank  Theamann,  on  said  alleged  guaranty. 
The  facts  set  out  above  are  substantially  aa 
alleged  In  the  plaintiff's  petition.  Defend- 
ant, Frank  Theamann,  filed  his  separate  an- 
swer to  the  plaintiff's  petition,  and  denied 
all  of  the  allegations  contained  In  said  peti- 
tion, and  further  answered  that  on  the  29th 
day  of  July,  1880,  plaintiff,  through  its  agent, 
R.  C.  Stephens,  requested  him  to  sign  the 
written  statement,  the  contents  of  which  the 
said  R.  C  Stephens  represented  and  stated 
were  that  D.  H.  Teasman  waa  a  business 
man,  worthy  of  credit,  and  the  defendant  in 
error  further  plead  In  his  answer  that  R.  0. 
Stephens  made  other  false  and  fraudulent 
representations  to  him  to  Induce  him  to  sign 
said  statement;  that  he,  the  defendant  in 
error,  la  a  German,  unacquainted  with  the 
English  language,  and  cannot  understand  or 
comprehend  an  ordinary  conversation  unless 
it  is  in  the  German  language,  and  that  of 
this  the  said  R.  C.  Stephens  bad  knowledge 
at  the  time;  and  that  by  said  divers  false 
representations  said  R.  C.  Stephens  obtained 
his  signature  to  the  alleged  contract  of  guar- 
anty set  out  in  plaintiff's  petition.  Defend- 
ant pleads  several  other  matters  In  defense 
of  plaintiff's  action;  but  it  la  not  necessary 
to  our  consideration  of  this  case  to  repeat 
them  here.  Plaintiff  filed  a  general  and  spe- 
cial demurrer  to  the  separate  answer  of  the 
defendant,  Frank  Theamann,  and  also  a  mo- 
tion to  strike  out  certain  paragraphs  of  said 
answer,  both  of  which  were  overruled  by  the 
court  Thereupon  a  Jury  waa  waived  by  both 
parties,  and  the  cause  waa  tried  before  the 
court  The  court  rendered  Judgment  In  favor 
of  the  defendant 

Plaintiff  in  error  makea  eight  assignments 
of  error.  Of  these  only  the  third,  fourth,  and 
fifth  assignments  have  sufficient  merit  to  de- 
mand the  consideration  of  this  court 

The  third  assignment  of  error  Is  that  the 
court  erred  In  admitting  parol  testimony  to 
contradict  and  vary  the  terms  of  the  alleged 
written  guaranty.  One  of  the  defenses  plead 
by  defendant  in  his  answer  waa  that  he  waa 


unable  to  read  the  English  language,  and  that 
he  signed  the  alleged  guaranty  on  the  repre- 
sentations of  the  plaintiff  In  error  made  by  R 
C.  Stephens,  its  agent  that  said  alleged  guar- 
anty waa  for  the  purpose  of  recommending 
to  the  plaintiff  the  character  and  reputation 
of  D.  EL  Teaaman,  and  waa  not  for  the  pur- 
pose of  creating  any  liability  or  obligation 
against  him,  and  that  he  relied  upon  said 
false  and  fraudulent  representations  made  by 
said  R.  a  Stephens,  and  waa  Induced  there- 
by to  sign  said  alleged  guaranty.  It  la  a 
general  rule  of  evidence  that  parol  testimony 
is  not  admissible  to  contradict  or  vary  the 
terms  of  a  written  contract  but  parol  testi- 
mony la  always  admissible  for  the  purpose  of 
invalidating  a  written  Instrument  the  execu- 
tion of  which  waa  secured  by  fraud,  or  by  mis- 
representations aa  to  the  contents  thereof  up- 
on which  the  party  Injured  thereby  had  a 
right  to  rely.  17  Cyc.  685;  Bank  of  Gunters- 
Tille  v.  Webb  ft  Butler,  108  Ala.  132, 18  South. 
14;  McKesson  v.  Sherman  et  al.,  51  Wis. 
808,  8  N.  W.  200.  Since  defendant  in  error 
had  plead  in  his  answer  that  he  had  been 
induced  by  fraud  and  fraudulent  representa- 
tions to  execute  said  alleged  guaranty,  the 
court  did  not  commit  error  In  admitting  parol 
testimony  for  the  purpose  of  proving  whether 
such  misrepresentations  aa  to  the  contents  of 
aald  contract  were  made  by  the  plaintiff  in 
order  to  Induce  the  execution  of  the  same 
by  the  defendant  Frank  Theamann. 

The  substance  of  the  fourth,  fifth,  and 
sixth  assignments  of  error  la  that  the  court 
erred  In  holding  that  the  contract  of  guaranty 
did  not  become  binding  upon  the  guarantor, 
Frank  Thesmann,  without  notice  of  the  ac- 
ceptance thereof  to  him  by  the  plaintiff  in 
error,  and  In  rendering  judgment  In  favor  of 
the  defendant  In  error.  The  defendant  In  er- 
ror has  filed  no  brief,  and  nothing  in  the 
record  discloses  upon  what  theory  the  trial 
court  rendered  judgment  for  the  defendant  In 
error  other  than  ia  set  out  In  the  fifth  and 
sixth  assignments  of  error,  and  In  the  brief 
of  the  plaintiff  in  error.  In  those  assignments 
of  error  and  in  the  brief  of  the  plaintiff  in 
error  it  is  complained  that  the  court  held 
that  before  the  plaintiff  could  recover  In  the 
action,  it  had  to  prove  that  Frank  Theamann 
waa  notified  that  plaintiff  accepted  his  guar- 
anty on  the  order  of  D.  EL  Teaaman.  The 
uncontradicted  evidence  in  the  case  is  that 
on  the  day  that  D.  H.  Tesaman  algned  the 
order  to  T.  ft  H.  Smith  ft  Co.  he  and  R.  a 
Stephens,  the  agent  of  the  said  company,  went 
to  the  farm  of  defendant  Frank  Theamann. 
near  the  town  of  Henderson,  Neb.,  and  de- 
fendant waa  asked  by  them  to  sign  the  guar- 
anty indorsed  on  aald  contract  The  evi- 
dence establishes  that  Frank  Theamann  la  a 
German,  unable  to  read  the  English  language 
or  to  write,  and  that  his  use  of  the  English 
language  ia  very  broken;  and  there  ia  some 
evidence  that  misrepresentations  were  made 
to  him  by  the  aald  R.  G.  Stephens  to  procure 
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his  signature  to  the  contract  of  guaranty ;  but 
the  testimony  about  the  circumstances  under 
which  the  contract  was  signed  and  the  con- 
rersatlon  at  the  time  Is  very  brief.  The  only 
evidence  relative  thereto  Is  the  testimony  of 
the  defendant,  Frank  Thesmann.  He  testi- 
fied that  his  brother  and  Stephens  came  to 
his  place  on  that  day  and  asked  him  to  sign 
the  paper ;  that  no  explanation  was  made,  ex- 
cept that  it  had  to  be  signed  by  him,  so 
that  his  brother,  David,  could  handle  goods. 
There  is  no  evidence  In  the  record  that 
Stephens  represented  that,  If  defendant  sign- 
ed said  guaranty,  the  goods  would  be  shipped 
in  accordance  with  the  order,  nor  is  there  any 
evidence  that  Stephens  had  authority  to  make 
any  contract  for  plaintiff  with  said  D.  H. 
Tessman  or  the  defendant,  Frank  Thesmann. 
There  is  no  evidence  that  the  plaintiff  In  er- 
ror, through  Stephens  or  any  one  else,  had 
stated  to  D.  H.  Tessman  or  to  Frank  Thes- 
mann that  the  goods  described  In  said  order 
would  be  shipped  to  D.  H.  Tessman  in  accord- 
ance with  said  order  upon  the  receipt  of  the 
guaranty  of  the  defendant  In  error,  or  that, 
upon  the  receipt  of  such  guaranty,  said  order 
would  be  approved;  but  it  clearly  appears 
from  the  conditions  recited  In  said  order 
that  such  was  not  the  understanding  between 
Stephens  and  D.  H.  Tessman  and  Frank 
Thesmann,  for  the  reason  that  the  order  con- 
tains the  provision  that  It  should  not  be  bind- 
ing until  approved  by  T.  ft  H.  Smith  &  Co., 
and  the  guaranty  signed  by  Frank  Thesmann 
states  specifically  that  it  is  made  for  the  pur- 
pose of  Inducing  the  plaintiff  to  approve  said 
contract 

It  is  a  settled  rule  of  law  of  the  Supreme 
Court  of  the  United  States  that,  before  a 
guarantor  is  bound  by  any  offer  of  guaranty, 
the  guarantee  must  have  accepted  the  offer 
of  guaranty,  and  the  guarantor  received  no- 
tice of  each  acceptance;  and  the  same  rule 
prevails  In  nearly  all  of  the  state  courts. 
There  is  no  little  confusion  and  what  appears 
to  be  contradiction  in  the  decisions  of  many 
of  the  state  courts,  but  most  of  this  confusion, 
and  what  appears  to  be  conflict  of  authorities, 
result  from  the  courts  construing  very  similar 
Instruments  In  some  cases  to  be  offers  of 
guaranty  and  in  other  Instances  as  being 
absolute  guaranties,  or  completed  guaranty 
contracts.  The  Supreme  Court  of  the  United 
States,  in  construing  an  Instrument  similar 
to  the  alleged  guaranty  in  this  case,  in  the 
case  of  Davis  Sewing  Machine  Co.  v.  Rich- 
ards, 115  U.  S.  524,  6  Sup.  Ct  178,  29  L.  Bd. 
480,  summed  up  the  rules  of  law  governing 
that  court  as  follows:  MA  contract  of  guar- 
anty, like  every  other  contract,  can  only  be 
made  by  the  mutual  assent  of  the  parties. 
If  the  guaranty  is  signed  by  the  guarantor  at 
the  request  of  the  other  party,  or  If  the  let- 
ter's agreement  to  accept  Is  contemporaneous 
with  the  guaranty,  or  If  the  receipt  from  him 
of  a  valuable  consideration,  however  small, 
is  acknowledged  in  the  guaranty,  the  mutual 


assent  is  proved,  and  the  delivery  of  the 
guaranty  to  him  or  for  his  use  completes  the 
contract;  but  If  the  guaranty  Is  signed  by 
the  guarantor  without  any  previous  request 
of  the  other  party,  and  in  his  absence,  for  no 
consideration  moving  between  them  except 
future  advances  to  be  made  to  the  principal 
debtor,  the  guaranty  Is  In  legal  effect  an  offer 
or  proposal  on  the  part  of  the  guarantor, 
needing  an  acceptance  by  the  other  party  to 
complete  the  contract"  There  is  no  conten- 
tion in  the  case  at  bar,  and  can  be  none  un- 
der the  facts  disclosed  by  the  testimony,  that 
there  was  any  mutual  assent  of  the  parties  to 
the  alleged  guaranty  at  the  time  of  the  ex- 
ecution of  the  same  by  the  defendant  Frank 
Thesmann.  There  Is  no  evidence  that  any 
valuable  consideration  passed  from  the  plain- 
tiff to  Frank  Thesmann  at  the  time  of  Its  ex- 
ecution. The  Instrument  Itself  acknowledged 
no  receipt  by  the  guarantor  of  any  valuable 
consideration  from  the  guarantee.  It  Is  true 
that  in  said  alleged  guaranty  the  words  "for 
value  received"  appear;  but  It  is  not  stated 
from  whom  such  valuable  consideration  Is 
received,  and,  as  held  by  the  court  In  Davis 
Sewing  Machine  Co.  v.  Richards,  supra,  this 
phrase  Is  as  susceptible  of  the  construction 
that  such  valuable  consideration  was  received 
by  the  guarantor,  Frank  Thesmann,  from  D. 
H.  Tessman,  the  principal  debtor,  as  it  is  of 
the  construction  that  the  consideration  was 
received  from  the  guarantee.  There  la  no 
evidence  that  plaintiff  agreed  at  the  time  of 
the  execution  by  Frank  Thesmann  of  the 
guaranty  that  It  would  accept  the  order  of  D. 
H.  Tessman  on  the  guaranty  of  Frank  Thes- 
mann. The  conditions  of  the  contract  and 
the  terms  of  the  guaranty,  on  the  other  hand, 
clearly  indicate  and  establish,  in  the  absence 
of  contrary  evidence,  that  no  such  agreement 
was  made  at  that  time,  for  the  reason  that 
the  order  contains  the  condition  that  It  was 
subject  to  the  approval  of  the  plaintiff;  and 
upon  the  order,  which  was  introduced  In  evi- 
dence in  the  case,  Is  the  approval  of  the 
plaintiff,  dated  several  days  after  the  execu- 
tion of  the  guaranty  of  the  guarantor;  and 
in  the  guaranty  Is  the  recital  that  one  of  the 
purposes  of  the  guarantor's  executing  the 
same  was  to  Induce  the  plaintiff  to  approve 
the  contract  The  guaranty  was  not  made 
in  consideration  of  past  advances  to  the  prin- 
cipal debtor;  but  in  consideration  of  future 
advances  to  be  made  to  him  under  the  con- 
tract or  order.  It  Is  contended  by  plaintiff 
In  error,  however,  that  such  guaranty  was 
signed  by  the  guarantor,  Frank  Thesmann, 
upon  the  request  of  the  plaintiff  in  error,  and 
therefore  no  notice  of  acceptance  was  neces- 
sary. There  Is  no  evidence  in  the  record  that 
plaintiff  In  error  requested  the  guarantor 
to  sign  the  instrument  except  the  testimony 
of  the  defendant  Frank  Thesmann,  to  the 
effect  that  on  the  day  the  order  was  executed 
by  his  brother,  D.  H.  Tessman,  his  brother 
and  R.  C  Stephens  came  to  his  place  and  re- 
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quested  him  to  sign  the  Instrument,  stating 
that  it  was  necessary  for  him  to  do  so  in 
order  that  his  brother  could  have  credit  and 
do  business. 

Defendant  in  his  answer  pleads  as  a  de- 
fense to  the  action  that  plaintiff,  through  its 
agent,  R  C.  Stephens,  requested  him  to  sign 
the  written  statement,  the  contents  of  which 
were  misrepresented  to  him  by  the  agent  of 
the  plaintiff,  and  that  the  request  of  the 
plaintiff  to  sign  said  statement  was  not  fon 
the  purpose  of  creating  any  liability  or  obliga- 
tion to  answer  for  the  obligations  of  D.  H. 
Tessman,  and  that  by  said  false  and  fraudu- 
lent representations  he  was  induced  to  sign 
the  statement  without  knowing  the  contents 
thereof.  This  clause  of  the  defendant's  an- 
swer, in  our  opinion,  is  not  susceptible  of  the 
construction  that  defendant,  Frank  Thes- 
mann,  thereby  admits  he  signed  the  agree- 
ment of  guaranty  involved  in  this  action  up- 
on such  a  request  of  the  plaintiff  as  would 
imply  plaintiff's  assent  to  the  contract.  The 
language  of  the  order,  and  of  the  guaranty, 
and  the  uncontradicted  testimony  of  Frank 
Thesmann  in  the  trial  of  the  case,  all  go  to 
establish  that  the  transaction  between  Ste- 
phens and  Thesmann  was  that  Stephens,  as 
agent  of  the  plaintiff  in  error,  procured  the 
order  from  D.  H.  Tessman,  and  accompanied 
D.  H.  Tessman  to  the  home  of  Frank  Thes- 
mann, and  sought  to  procure  this  guaranty 
for  the  purpose  of  inducing  the  ultimate  ac- 
ceptance of  the  order  by  plaintiff,  without 
knowing  whether  plaintiff  would  accept  it  or 
not  The  legal  effect  of  the  guaranty  signed 
by  defendant  was,  therefore,  an  offer  or  pro- 
posal of  guaranty  on  the  part  of  Frank  Thes- 
mann as  guarantor,  and  notice  of  the  ac- 
ceptance thereof  by  the  plaintiff  to  Frank 
Thesmann  was  necessary  to  his  becoming 
bound  as  guarantor.  All  of  the  evidence  is  to 
the  effect  that  no  such  notice  was  given  or  re- 
ceived by  him. 

It  is  therefore  the  opinion  of  this  court  that 
the  action  of  the  trial  court  in  rendering 
judgment  for  the  defendant,  Frank  Thes- 
mann, was  not  error ;  and  it  is  ordered  by  this 
court  that  the  judgment  of  the  lower  court  be 
affirmed. 

WILLIAMS,  DUNN,  TURNER,  and  KANE, 
JJ.,  concur. 


In  re  THOMAS  et  al. 
(Supreme  Court  of  Oklahoma.  Feb.  4, 1908.) 

1.  Bail  —  Application  fob  —  Burden  of 
Proof. 

Upon  an  application  to  the  Supreme  Court 
for  bail,  by  writ  of  habeas  corpus,  after  com- 
mitment for  a  capital  offense  by  a  justice  of 
the  peace,  the  burden  is  upon  the  petitioner  to 
show  that  he  is  illegally  deprived  of  his  liberty. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  5,  Bail,  §  199.] 

2.  Same — Capital  Offense. 

If,  after  hearing  the  whole  evidence,  in- 
troduced on  the  application  for  bail,  it  is  in- 


sufficient to  generate  in  the  mind  of  the  court  a 
reasonable  doubt  whether  the  accused  committed 
the  act  charged,  and  in  doing  so  they  were  guil- 
ty of  a  capital  offense,  bail  should  be  refused. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  5,  Ban,  §§  200,  201.] 

3.  Same — Reasonable  Doubt. 

It  is  not  all  conflicting  exculpatory  evidence 
that  will  have  the  effect  to  raise  a  reasonable 
doubt  of  guilt,  and  destroy  or  impair  the  force 
of  "evident  proof"  made  by  inculpatory  evi- 
dence. It  is  for  the  judge  or  court  who  hears 
the  testimony  to  consider  the  evidence  as  a 
whole,  and  if  by  the  entire  evidence  a  reasonable 
doubt  of  the  applicant's  guilt  of  a  capital  offense 
is  not  generated  the  proof  is  evident  and  bail 
should  be  denied. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  5,  Bail,  §§  148,  200,  201.] 

Williams,  C.  J.,  and  Hayes,  J.,  dissenting  in 
part. 

(Syllabus  by  the  Court.) 

Application  of  John  F.  Thomas  and  Will 
Thomas  for  writ  of  habeas  corpus.  Ball  re- 
fused. 

T.  J.  McMurray,  Al  J.  Jennings,  and  John 
H.  Burford,  for  petitioners.  Charles  West 
Atty.  Gen.,  W.  C.  Reeves,  Asst  Atty.  Gen., 
S.  M.  Cunningham,  Fain  &  Young,  and  W. 
Polndexter,  for  the  State. 

KANE,  J.  This  cause  is  here  on  a  peti- 
tion for  writ  of  habeas  corpus  by  John  F. 
Thomas  and  Will  Thomas,  in  which  they 
contend  they  are  unlawfully  imprisoned  and 
restrained  at  Lawton  in  the  common  jail  of 
Comanche  county,  state  of  Oklahoma,  by 
Rufe  Le  Fors,  sheriff  of  said  county,  and 
one  Julian,  jailer  of  said  Comanche  coun- 
ty jail;  that  the  cause  of  restraint  accord- 
ing to  their  best  knowledge  and  belief,  is 
that  they  have  been  committed  to  said  Co- 
manche county  jail  for  the  crime  of  mur- 
der, without  bail,  by  a  Justice  of  the  peace 
sitting  as  an  examining  magistrate.  Said 
petitioners  further  allege  that  they  are  in- 
nocent of  the  crime  of  murder  and  that  the 
proof,  as  shown  by  the  record  of  this  cause 
in  the  examining  trial  under  which  they  were 
committed,  shows  that  the  proof  against 
them  is  not  evident  nor  the  presumption 
thereof  great  On  this  petition  a  writ  of 
habeas  corpus  was  issued.  For  his  return 
to  the  writ  Rufe  Le  Fore,  sheriff  of  Coman- 
che county,  state  of  Oklahoma,  shows  to  the 
court  that  he  holds  the  petitioners  in  his 
custody  and  restrains  them  of  their  liberty 
by  virtue  of  a  writ  of  commitment  issued 
by  S.  Armstrong,  justice  of  the  peace  In  and 
for  the  city  of  Lawton,  Comanche  county, 
state  of  Oklahoma,  to  him  issued  and  de- 
livered on  the  22d  day  of  January,  1908,  up- 
on hearing  before  said  S.  Armstrong,  jus- 
tice of  the  peace,  in  a  preliminary  trial  In 
said  court  charging  the  petitioners  with  the 
crime  of  murder;  that  the  petitioners  were 
committed  to  the  common  jail  of  Comanche 
county,  Okl.,  and  are  being  held  by  him  as 
the  duly  qualified  and  acting  sheriff  of  Co- 
manche county,  under  and  by  virtue  of  said 
commitment ;  and  that  he  now  produces  said 
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petitioners  In  person  In  this  court  In  obedi- 
ence to  said  writ  of  habeas  corpus. 

Upon  agreement  of  counsel  the  case  was 
heard  in  this  court  upon  the  record  and  tes- 
timony Introduced  at  the  preliminary  exam- 
ination before  Hon.  S.  Armstrong,  justice  of 
the  peace  witbin  and  for  the  city  of  Law- 
ton,  Comanche  county,  Okl.  The  question, 
then,  before  the  court.  Is:  Are  the  petition- 
ers entitled  to  ball  upon  the  showing  made 
at  the  preliminary  examination  before  the 
committing  magistrate,  under  section  8,  art 
2,  of  the  Bill  of  Rights  of  the  state  of  Ok- 
lnboma?  which  reads:  "All  persons  shall  be 
bailable  by  sufficient  sureties,  except  for  cap- 
ital offenses  when  the  proof  of  guilt  Is  evi- 
dent, or  the  presumption  thereof  Is  great" 

The  first  appearance  of  the  above  terms  In 
American  statutory  or  constitutional  law 
seems  to  have  been  in  a  part  of  article  2  of 
an  Ordinance  for  the  Government  of  the  Ter- 
ritories of  the  United  States  North  of  the 
River  Ohio,  which  reads  as  follows:  "The 
Inhabitants  of  the  said  territory  shall  al- 
ways be  entitled  to  the  benefits  of  the  writ 
of  habeas  corpus,  and  of  the  trial  by  jury,  of 
a  proportionate  representation  of  the  people 
in  the  Legislature,  and  of  judicial  proceed- 
ings according  to  the  course  of  the  common 
law.  All  persons  shall  be  bailable,  unless 
for  capital  offenses,  where  the  proof  shall  be 
evident,  or  the  presumption  great"  1  Stat 
62.  From  this  original  this  language  has 
been  copied  Into  most  of  the  state  Consti- 
tutions and  statutes.  With  the  exception 
that  some  Constitutions  contain  only  provl- 
lons  as  to  "excessive  bail,"  and  that  others 
use  the  words  "before  conviction,"  or  words 
of  like  Import,  or  the  words  "murder"  and 
"treason,*'  Instead  of  the  words  "capital  of- 
fenses," and  other  slight  changes,  the  lan- 
guage used  above  is  substantially  that  of  all 
the  Constitutions. 

The  only  use  of  the  term,  "when  the  proof 
Is  evident  or  the  presumption  great"  inde- 
pendent of  statute  or  Constitution,  we  have 
been  able  to  find  in  the  Reports  Is  In  Ter- 
ritory v.  Benolt  1  Mart.  (O.  S.)  141,  by  the 
Supreme  Court  of  Louisiana.  The  indictment 
was  for  a  capital  offense,  and  the  motion 
was  to  have  the  defendant  bailed.  The  court 
said:  "It  cannot  be  done.  Ball  is  never  al- 
lowed In  offenses  punishable  by  death,  when 
the  proof  Is  evident  or  the  presumption 
great"  In  HIght  v.  United  States,  reported 
in  Morris  (Iowa)  407,  43  Am.  Dec.  Ill,  Mr. 
Chief  Justice  Mason,  speaking  of  this  pro- 
vision as  It  appears  in  the  Ordinance  of  1787, 
says:  "The  Ordinance  of  1787,  the  benefits  of 
which  have  been  transmitted  to  us,  declares 
that  'all  persons  shall  be  bailable,  unless  for 
capital  offenses,  where  the  proof  shall  be 
evident  or  the  presumption  great'  This  is 
no  new  provision,  but  is  In  express  terms 
Incorporated  into  the  Constitutions  of  at  least 
one-half  of  the  states  of  the  Union,  and  Is  the 
rule  of  action  in  all  the  rest  It  Is  merely 


declaratory  of  the  common  law  of  the  Unit- 
ed States." 

By  the  common  law  all  offenses,  including 
treason,  murder,  and  other  felonies,  were  ball- 
able  before  Indictment  found.  Certain  re- 
strictions were,  however,  imposed  upon  Jus- 
tices of  the  peace  concerning  their  right  to 
let  to  ball;  but  in  the  Court  of  King's  Bench 
bail  was  not  a  matter  of  right  in  capital  fel- 
onies, being  limited  by  Judicial  discretion  ex- 
exerdsed  according  to  the  degree  of  proof  of 
guilt  Rex  v.  Marks,  3  East  157;  Ex  parte 
Baronett  16  Eng.  L  4  Eq.  361;  2  Hale,  P. 
O.  129.  These  principles  of  the  common  law 
are  materially  modified,  in  all  except  capital 
offenses,  by  our  constitutional  provision  quot- 
ed above,  and  now,  instead  of  all  cases  be- 
ing bailable  in  the  discretion  of  the  court  and 
not  as  a  matter  of  right  under  section  17  of 
the  Bill  of  Rights  all  persons  shall  be  bail- 
able by  sufficient  sureties,  as  a  matter  of 
right  except  for  capital  offenses  when  the 
proof  of  guilt  la  evident  or  the  presumption 
thereof  is  great  "If  the  offense  Is  not  shown 
by  evident  proof  or  great  presumption  to  be 
one  for  the  commission  of  which  the  law  In- 
flicts capital  punishment  ball  is  not  a  matter 
of  mere  discretion  with  the  court,  but  of 
right  to  the  prisoner."  Ex  parte  Bryant  34 
Ala.  270. 

The  policy  pervading  our  jurisprudence  Is 
to  commit  as  little  as  possible  to  judicial  dis- 
cretion, presuming  that  "that  system  of  laws 
Is  best  which  confides  as  little  as  possible  to 
the  discretion  of  the  judge— that  judge  is 
best  who  relies  as  little  as  possible  upon  his 
own  opinion."  In  pursuance  to  this  policy, 
ever  since  the  provision  "that  all  persons 
shall  be  bailable  by  sufficient  sureties  except 
for  capital  offenses,  where  the  proof  of  guilt 
Is  evident  or  the  presumption  thereof  Is 
great"  became  a  part  of  the  settled  consti- 
tutional and  statutory  law  of  nearly  all  the 
states  of  the  Union,  the  courts  have  endeav 
ored,  with  more  or  less  success,  to  formulate 
some  stable  rule  to  guide  their  judgment  in 
cases  like  the  one  at  bar.  Thus  it  was  said 
by  the  court  of  common  pleas  of  Philadelphia 
county  in  an  early  case,  construing  exactly 
the  same  provision  In  the  Pennsylvania  Con- 
stitution :  "It  is  a  safe  rule,  where  malicious 
homicide  is  charged,  to  refuse  bail  in  all  cases 
where  a  judge  would  sustain  a  capital  convic- 
tion If  pronounced  by  a  jury  on  such  evidence 
of  guilt  as  was  exhibited  to  him  on  the  hear- 
ing of  the  application  to  admit  to  bail."  Com. 
v.  Keeper  of  Prison,  2  Ashm.  (Pa.)  227. 

This  doctrine  Is  approved  in  a  per  curiam 
opinion  In  the  Matter  of  Salvador  Trola  on 
Habeas  Corpus,  64  Cal.  152,  28  Pac  231, 
where  the  court  adopts  the  above  excerpt 
from  the  Pennsylvania  case  as  part  of  its 
syllabus,  SImrall,  J.,  In  Street  v.  State,  43 
Miss.  1,  cites  the  rule  laid  down  In  the  same 
case  approvingly,  saying:  "There  is  much 
force  in  the  words  of  the  Pennsylvania  court 
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in  the  case  of  Commonwealth  y.  Keeper  of  1 
Prison,  1  Ashm.  (Pa.)  234."  Street  v.  State, 
supra,  was  in  the  Supreme  Court  on  a  writ 
of  error  Issued  to  the  district  court  of  Yazoo 
county,  and  Justice  Simrall  stated  as  a  reason 
for  adopting  the  Pennsylvania  rule  that:  "It 
would  be  going  very  far  In  the  appellate 
court  to  reverse  the  judgment  of  the  court 
who  saw,  heard,  and  observed  the  witnesses." 
Ohio,  in  State  v.  Summons,  19  Ohio,  139,  Indi- 
ana, in  Lumm  v.  State,  3  Ind.  293,  California, 
in  the  Matter  of  Salvador  Troia  on  Habeas 
Corpus,  64  Cal.  152,  28  Pac.  231,  Texas,  in 
Re  Foster,  5  Tex.  App.  625.  32  Am.  Rep.  577, 
and  possibly  one  or  two  other  cases,  refer  to 
the  Pennsylvania  case  approvingly.  But  most 
of  these  cases  were  in  the  Supreme  Courts  on 
appeal,  and  in  others  of  them  the  rule  has 
since  been  disapproved  by  the  highest  courts 
of  the  same  states. 

Another  line  of  decisions  hold  that  tbe 
terms,  "when  the  proof  of  guilt  is  evident,  or 
the  presumption  thereof  is  great,"  are  as  def- 
inite to  the  legal  mind  as  any  words  of  ex- 
planation could  make  tbem.  In  the  states 
where  this  rule  prevails  the  courts,  when 
they  refuse  bail,  do  so  with  the  statement 
"that  ball  should  be  refused  where  the  proof 
of  guilt  is  evident  or  the  presumption  thereof 
is  great" ;  and  when  ball  is  granted,  by  the 
statement,  "that  where  the  proof  of  guilt  is 
not  evident,  nor  the  presumption  thereof 
great,  bail  should  be  allowed  In  capital  cas- 
es." Thus  In  California,  in  Ex  parte  Walpole, 
85  Cal.  362,  24  Pac.  657,  Fox.  J.,  without  com- 
menting on  the  rule  laid  down  in  the  Matter 
of  Salvador  Troia,  supra,  says :  "On  the  ques- 
tion of  admission  to  bail,  the  offense  charged 
is  punishable  with  death,  unless  the  jury  fix 
it  at  imprisonment  for  life.  The  defendant, 
therefore,  cannot  be  admitted  to  ball  if  the 
proof  of  his  guilt  Is  evident  or  the  presump- 
tion thereof  great."  Colorado,  Kansas.  Ken- 
tucky, and  Texas  in  several  cases  have  fol- 
lowed this  rule. 

This  court  does  not  look  with  favor  on 
either  of  the  above  rules.  The  first  one  seems 
to  us  to  be  unmindful  of  the  inherent  right 
to  life,  liberty,  and  the  pursuit  of  happiness 
of  tbe  citizen,  and  casts  burdens  upon  those 
charged  with  capital  offenses  not  contemplat- 
ed by  the  law.  The  second  Is  too  general  to 
be  useful  as  a  guide  to  the  judgment  of  the 
court  in  weighing  the  evidence  when  the  lib- 
erty of  the  citizen  Is  in  the  balance.  Pri- 
marily a  person  charged  with  a  capital  of- 
fense cannot  demand  bail  as  a  matter  of 
right,  since,  upon  ascertaining  the  character 
of  the  charge  against  the  accused,  the  next 
question  would  be  as  to  the  degree  of  proof 
and  the  nature  of  the  presumption  of  guilt. 
Upon  an  application  to  the  Supreme  Court  for 
bail,  by  writ  of  habeas  corpus,  after  commit- 
ment for  a  capital  offense  by  a  justice  of  the 
peace,  the  burden  is  upon  the  petitioner  to 
show  that  he  Is  illegally  deprived  of  his  lib- 
erty.  Ex  parte  Hammock,  78  Ala.  414;  Ex 


'  parte  Rhear,  77  Ala.  92 ;  Ex  parte  Vaughau, 
44  Ala.  417.  On  this  question  there  is  little 
conflict  in  the  authorities.  Alabama.  Cali- 
fornia, Florida,  Indiana,  Nevada.  New  Jersey. 
New  York,  Utah,  and  Wyoming  all  support 
tbe  proposition.  Texas  seems  to  be  the  only 
state  placing  the  burden  of  proof  upon  the 
state  to  show  that  the  offense  is  a  capital  one 
and  that  the  proof  is  evident ;  but  even  there 
the  doctrine  of  the  text  prevailed  until  it  was 
upset  in  the  case  of  Ex  parte  Bud  Newman. 
38  Tex.  Cr.  R.  164,  41  S.  W.  628,  70  Am.  St. 
Rep.  740. 

We  believe  that,  with  the  burden  of  proof 
on  the  petitioners,  If,  after  hearing  the  whole 
evidence  Introduced  on  the  application  for 
bail,  it  is  insufficient  to  generate  in  the  mind 
of  the  court  a  reasonable  doubt  whether  the 
accused  committed  the  act  charged,  and  in 
doing  so  they  were  guilty  of  a  capital  offense, 
ball  should  be  refused.  But  we  do  not  wish 
to  be  understood  as  laying  this  down  as  a 
hard  and  fast  rule,  to  which  there  may  be  no 
exceptions.  There  may  be  exceptional  cir- 
cumstances, such  as  the  serious  and  probably 
fatal  injury  to  health,  or  unusual  and  pro- 
tracted delay  upon  the  part  of  the  state  In 
bringing  the  prisoner  to  trial,  that  may  war- 
rant the  court  hearing  all  the  evidence  to 
admit  to  ball,  when  the  proof  of  guilt  is  evi- 
dent or  the  presumption  thereof  is  great 
The  admission  to  bail,  however,  under  these 
circumstances,  Is  not  a  constitutional  right, 
but  a  matter  resting  in  the  sound  judicial  dis- 
cretion of  the  trial  judge,  who  should  not 
grant  it  save  under  extraordinary  circum- 
stances. The  rule  herein  laid  down  Is  sup- 
ported by  an  array  of  well-settled  cases. 
Those  we  particularly  rely  on  are  Ex  parte 
McAnally,  53  Ala.  495,  25  Am.  Rep.  646 ;  Ex 
parte  Bridewell,  57  Miss.  39;  Ex  parte  Tom 
Smith,  Jr.,  23  Tex.  App.  100,  5  S.  W.  99.  In 
Ex  parte  McAnally,  Brlckell,  C.  J.,  states  the 
rule  thus:  "If  the  evidence  is  clear  and 
strong.  leading  a  well-guarded  and  dispassion- 
ate judgment  to  the  conclusion  that  the  of- 
fense has  been  committed,  that  the  accused  is 
the  guilty  agent,  and  that  he  would  probably 
be  pimished  capitally  if  the  law  is  adminis- 
tered, ball  is  not  a  matter  of  right."  In  Ex 
parte  Bridewell,  Chalmers,  J.,  states  the  rule 
as  follows:  "Upon  an  application  for  ball 
by  writ  of  habeas  corpus,  the  burden  is  upon 
the  relator  to  show  that  he  is  illegally  de- 
prived of  his  liberty.  *  *  •  If,  upon  tbe 
whole  testimony  adduced,  the  court  entertains 
a  reasonable  doubt  whether  the  relator  com- 
mitted the  act.  or  whether  in  so  doing  he  was 
guilty  of  a  capital  crime,  he  should  admit  him 
to  ball  In  such  sum  and  with  such  sureties 
as  will  in  his  opinion  certainly  Insure  his  ap- 
pearance." 

We  wish  here  to  quote  with  approval  the 
language  of  Chalmers.  J.,  In  rejecting  the 
Pennsylvania  rule  laid  down  in  Com.  v.  Keep- 
er of  Prison,  2  Ashm.  (Pa.)  227:  "The  error  of 
the  Pennsylvania  rule  Is  In  falling  to  give 
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due  effect  to  a  verdict  of  conviction,  or  in 
overlooking  the  vast  change  it  effects  in  the 
attitude  of  the  party.  By  it  the  legal  pre- 
sumption of  innocence  is  overthrown,  all 
doubtful  questions  of  fact  are  resolved  In 
favor  of  the  state,  and  the  credibility  or 
noncredibllity  of  witnesses  is  conclusively  es- 
tablished. A  verdict  of  conviction  where  no 
error  of  law  has  intervened  will  never  be  set 
aside  unless  manifestly  wrong,  or,  as  is  some- 
times said,  if  there  be  any  evidence  to  sup- 
port It  To  say  that  ball  will  only  be  granted 
where  there  is  no  evidence  showing  guilt, 
or  where  the  proof  of  guilt  is  so  slight  upon 
the  whole  testimony  that  a  conviction  would 
be  manifestly  wrong,  is  plainly  Inconsistent 
with  the  constitutional  requirement  that  it 
shall  be  granted  in  all  cases  except  where  the 
proof  is  evident  or  the  presumption  great." 
Both  of  the  foregoing  cases  were  reviewed  In 
Ex  parte  Tom  Smith,  Jr.,  supra.  Mr.  Justice 
Willson,  speaking  of  the  rule  laid  down  In  the 
Case  of  McAnaily,  supra,  said:  "With  regard 
to  the  second  rule,  it  is  not,  as  we  can  per- 
ceive, objectionable.  It  is,  as  we  understand 
it,  in  harmony  with  the  constitutional  require- 
ment that  bail  shall  be  granted  unless  the 
proof  is  evident.  It  is,  in  effect,  the  same 
rule  stated  as  a  correct  one  In  the  Bridewell 
Case,  supra,  but  in  different  language." 

We  approve  the  Alabama  rule,  as  stated  in 
the  McAnaily  Case,  In  the  main ;  but  we  be- 
lieve that  the  part  rending,  "and  that  he 
would  probably  be  punished  capitally  if  the 
law  is  administered,"  is  a  little  more  liberal 
in  favor  of  the  accused  than  a  fair  construc- 
tion of  the  provision  under  discussion  war- 
rants. Under  the  statutes  of  Oklahoma  the 
Jury  have  the  power  In  all  cases  of  murder 
to  determine  whether  the  punishment  shall  be 
death  or  imprisonment  for  life ;  but  this  does 
not  make  the  offense  less  capital.  It  would 
seem  to  us  that  a  rule  that  would  require 
the  court  to  speculate  as  to  what  punishment 
a  jury  might  probably  inflict  upon  any  given 
state  of  facts  would  be  more  harmful  than 
helpful.  Speaking  of  the  rule  of  the  Penn- 
sylvania case,  supra,  Justice  Willson,  in  Ex 
parte  Tom  Smith,  Jr.,  said:  "With  respect 
to  the  first  rule,  we  are  convinced  that  it  Is 
wrong  and  should  no  longer  be  recognized  as 
a  guide.  It  is  ably  and  justly  criticisec 
in  the  Bridewell  Case,  57  Miss.  39." 

And  the  doctrine  of  this  case  is  not  with- 
out support  from  the  courts  where  the  com- 
mon-law rule  prevails.  The  law  is  laid  down 
to  the  same  effect  in  4  Bl.  Com.  299;  and  in 
Bex  v.  Marks,  3  East,  105,  the  rule  is  ad- 
vanced In  these  cautious  and  qualified  terms: 
"The  court  will  bail  whenever  there  Is  any 
doubt  on  the  law  or  the  facts  in  the  case." 
And  again  in  New  York,  a  state  following 
the  common-law  rule,  we  find  the  following 
in  relation  to  a  case  similar  to  the  one  at 
bar:  "If  there  be  no  reasonable  doubt  of 
the  prisoner's  guilt,  he  ought  not  to  be  ball- 
■ed."   Ex  parte  Tayloe,  5  Cow.  89.   The  same 


doctrine  is  sanctioned  in  State  v.  McNnb,  20 
N.  H.  160,  and  State  v.  Rockafellow,  6  N. 
J.  Law,  332.  The  rule  Is  practically  the 
same  in  the  federal  courts:  "On  testimony 
given  in  court  on  the  return  of  a  writ  of  ha- 
beas corpus,  if  it  is  clear  to  the  mind  of  the 
judge  that  a  conviction  for  murder  should  not 
take  place,  he  will  order  the  prisoner  to  give 
ball  for  his  appearance."  U.  S.  v.  Marshal 
of  Dlst.  of  Col.,  Fed.  Cas.  No.  15,725a. 

The  point  is  made  that,  as  there  is  a  con- 
flict in  the  testimony  adduced  at  the  hear- 
ing, the  proof  of  guilt  cannot  be  said  to  be 
evident  or  the  presumption  thereof  great. 
This  contention  cannot  be  sustained.  "To  the 
mind  of  the  tribunal  passing  upon  the  evi- 
dence the  guilt  of  the  applicant  of  a  capital 
offense  may  be  evident — that  is,  clear,  strong, 
not  admitting  of  a  reasonable  doubt— and  yet 
there  may  be  evidence  in  conflict  with  such 
inculpatory  evidence.  It  is  not  all  conflict- 
ing exculpatory  evidence  that  will  have  the 
effect  to  raise  a  reasonable  doubt  of  guilt 
and  destroy  or  Impair  the  force  of  'evident 
proof  made  by  inculpatory  evidence.  It  Is 
for  the  judge  or  court  who  hears  the  testi- 
mony to  consider  the  evidence  as  a  whole, 
and  if  by  the  entire  evidence  a  reasonable 
doubt  of  the  applicant's  guilt  of  a  capital 
offense  is  not  generated  the  proof  Is  evident 
and  bail  should  be  denied."  Ex  parte  Tom 
Smith,  Jr.,  23  Tex.  App.  127,  5  S.  W.  102. 

We  will  not  comment  upon  the  evidence, 
lest  our  comments  should  Influence  the  final 
trial.  To  decline  to  do  so  seems  to  be  the 
uniform  practice,  as  it  has  always  obtained 
In  such  cases.  We  will  only  say  that,  apply- 
ing the  rules  herein  enunciated  to  the  facts 
as  shown  by  all  the  evidence  before  us,  we 
are  of  the  opinion  that  the  proof  of  guilt  Is 
evident  and  the  presumption  thereof  is  great. 
We  do  not  wish  to  be  understood  as  saying 
that  the  petitioners  are  guilty  of  murder, 
or  that  their  Innocence  of  the  offense  charg- 
ed or  of  a  lower  degree  of  homicide  may  not 
be  made  to  appear  most  fully  upon  their 
final  trial.  We  are  only  passing  upon  the 
sufficiency  of  the  evidence  exhibited  In  this 
record,  and  upon  it  alone  la  our  opinion 
predicated. 

It  follows  that  ball  must  be  refused. 

DUNN  and  TURNER,  JJ..  concur.  HAYES. 
J.,  concurs  in  the  reasoning  and  the  rules 
enunciated,  but  dissents  from  the  conclusion 
refusing  ball  to  petitioner  John  F.  Thomas. 
WILLIAMS,  C.  J.,  dissents  from  some  of  the 
reasoning  and  some  of  the  rules  enunciated, 
but  concurs  In  the  conclusion  refusing  bail. 


NATIONAL  LIVE   STOCK  COMMISSION 

CO.  et  al.  v.  TALIAFERRO  et  aL 
(Supreme  Court  of  Oklahoma.    Feb.  4,  1908.) 

1.  Statutes— Adoption  from  Another  State 

— Construction. 

It  will  be  presumed  that  Congress,  in  adopt- 
ing the  statutes  of  Arkansas  for  the  Indian 
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Territory,  adopted  them  with  the  construction 
and  interpretation  that  had  been  placed  on  them 
by  the  Supreme  Court  of  Arkansas  prior  to 
their  adoption  by  Congress. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  44,  Statutes,  §  307.] 

2.  CnATTEL  Mortgages  —  Commission  or 
Mortgaged  Property— Action  by  Mort- 
gagee. 

An  action  for  conversion  under  the  stat- 
utes of  Arkansas  on  mortgages,  put  in  force  in 
the  Indian  Territory,  will  not  fie  in  favor  of 
the  mortgagee  under  a  mortgage  against  the 
purchaser  of  the  mortgaged  property,  where  the 
mortgage  was  filed,  but  not  recorded,  and  where 
such  action  is  not  begun  until  after  the  lapse 
of  one  year  from  the  filing  of  such  mortgage, 
unless  such  mortgage  has  been  extended  as  re- 
quired by  statute,  although  the  purchaser  pur- 
chased the  mortgaged  property  before  the  expira- 
tion of  one  year  from  the  filing  of  the  mortgage. 
(Syllabus  by  the  Court.) 

Appeal  from  the  United  States  Court  for 
the  Southern  District  of  the  Indian  Terri- 
tory; before  Justice  Hosea  Townsend. 

Action  by  the  National  Live  Stock  Commis- 
sion Company  and  R.  H.  McNatt,  trustee, 
against  W.  N.  Taliaferro  and  D.  B.  Talia- 
ferro. Judgment  for  defendants,  and  plain- 
tiffs appeal.  Affirmed. 

This  action  was  instituted  on  the  12th  day 
of  August,  1903,  in  the  United  States  Court 
for  the  Southern  District  of  the  Indian  Ter- 
ritory, at  Tishomingo,  by  the  National  Live 
Stock  Commission  Company  and  It.  H.  Mc- 
Natt, trustee,  against  W.  N.  Taliaferro  and 
D.  B.  Taliaferro.  The  portion  of  the  plain- 
tiffs' complaint  that  attempts  to  allege  a  cause 
of  action  against  the  defendants  is  as  follows : 
"For  cause  of  action  plaintiffs  state  that  on 
April  26,  1900,  one  Sam  Loughmiller,  of  Gray- 
sou  county,  Tex.,  for  a  valid  consideration  ex- 
ecuted to  R.  II.  McXatt,  trustee  for  the  Na- 
tional Live  Stock  Commission  Co.,  a  deed  of 
trust  covering  135  head  of  steer  yearlings  and 
30  cows,  branded  L  on  left  side,  and  located 
in  Hume  pasture,  near  Woodville,  Ind.  T. ; 
a  certified  copy  of  said  deed  of  trust  being  at- 
tached hereto  and  made  a  part  hereof,  and 
marked  'Exhibit  A.*  That  said  deed  of  trust 
was  properly  indorsed  and  filed  with  the  Unit- 
ed States  clerk  at  Ardmore,  Ind.  T.,  on  May 
5,  1900.  That  in  the  month  of  November  or 
December,  1900,  while  said  deed  of  trust  was 
in  full  force  and  effect,  and  without  the  con- 
sent or  knowledge  of  these  plaintiffs,  or  either 
of  them,  the  said  Sam  Loughmiller  sold  said 
cattle  to  the  defendants  herein,  W.  N.  Talia- 
ferro and  D.  B.  Taliaferro,  who  converted 
same  to  their  own  use  and  benefit ;  but  plain- 
tiff alleges  that  said  mortgage  was  not  extend- 
ed by  filing  an  extension  affidavit  as  required 
by  the  statute,  and  that  when  this  suit  was 
filed  the  same  was  not  properly  recorded  or 
filed  for  record.  That  by  the  terms  of  said 
deed  of  trust  these  plaintiffs  had  a  special 
property  interest  in  said  cattle  at  time  of  said 
conversion  by  said  defendants,  and  at  time  of 
said  conversion  said  cattle  were  of  the  reason- 
able value  of  $1,500."  A  copy  of  the  deed  of 
trust  attached  to  said  complaint  fully  confirms 


the  allegations  set  out  in  plaintiffs'  complaint 
as  to  the  facts  alleged  therein  relative  to  said 
deed  of  trust.  To  plaintiffs'  complaint  de- 
fendants filed  a  demurrer,  which  was  sus- 
tained by  the  court.  Plaintiffs  thereupon  re- 
fused to  plead  further,  and  the  court  rendered 
judgment  dismissing  the  action  and  taxing 
the  case  against  plaintiffs.  Whereupon  the 
case  was  appealed  by  the  plaintiffs  to  the 
United  States  Court  of  Appeals  for  the  In- 
dian Territory,  where  it  was  pending  at  the 
time  of  the  admission  of  Oklahoma  as  a  state, 
and  comes  to  this  court  under  the  provisions 
of  the  enabling  act. 

Herbert,  Walker  &  Cannon,  for  appellants. 
Cruce,  Cruce  &  Bleakmore  and  Henshaw  & 
Faulkner,  for  appellees. 

HAYES.  J.  (after  stating  the  facts  as 
above).  Appellants  make  two  assignments  of 
error,  both  of  which  go  to  the  action  of  the 
court  in  sustaining  appellees'  demurrer  to  the 
complaint  and  in  dismissing  said  cause  from 
the  docket  of  the  trial  court  and  taxing  costs 
against  the  appellants.  On  May  2,  1S!K),  Con- 
gress by  an  act  extended  over  and  put  in  force 
in  the  Indian  Territory  certain  chapters  of 
Mansfield's  Digest  of  the  Statutes  of  Arkan- 
sas, published  in  18S4.  Among  the  chapters 
of  said  digest  put  in  force  in  the  Indian  Ter- 
ritory was  chapter  110.  on  ••Mortgages."  which 
contained,  among  other  sections,  the  following 
sections : 

"Sec.  4742.  All  mortgages,  whether  for  real 
or  personal  estate,  shall  be  proved  or  acknowl- 
edged in  the  same  manner  that  deeds  for  the 
conveyance  of  real  estate  are  now  required 
by  law  to  be  proved  or  acknowledged;  and 
when  so  proved  or  acknowledged  shall  be  re- 
corded— If  for  lands,  in  the  county  or  counties 
In  which  the  lands  lie,  and,  if  for  personal 
property,  in  the  county  in  which  the  mort- 
gagor resides. 

"Sec.  4743.  Every  mortgage,  whether  for 
real  or  personal  property,  shall  be  a  lien  on 
the  mortgaged  proi>erty  from  the  time  the 
same  is  filed  in  the  recorder's  office  for  record, 
and  not  before;  which  filing  shall  be  notice 
to  all  persons  of  the  existence  of  such  mort- 
gage." 

"Sec.  4750.  Whenever  any  mortgage  or  con- 
veyance, intended  to  o])erate  as  a  mortgage  of 
personal  property  or  any  deed  of  trust  upon 
personal  property,  shall  be  filed  with  any  re- 
corder In  this  state  upon  which  is  Indorsed 
the  following  words :  'This  instrument  is  to  be 
filed  but  not  recorded'— and  which  indorse- 
ment is  signed  by  the  mortgagee,  his  agent  or 
attorney,  the  said  instrument,  when  so  re- 
ceived, shall  be  marked  'Filed'  by  the  record- 
er, with  the  time  of  filing,  upon  the  back  of 
such  instrument ;  and  he  shall  file  the  same  in 
his  office  and  it  shall  be  a  lien  on  the  proper- 
ty therein  described  from  the  time  of  filing, 
and  the  same  shall  be  kept  there  for  the  in- 
spection of  all  persons  interested;  and  said 
instrument  shall  be  thenceforth  notice  to  all 
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the  world  of  the  contents  thereof  without  fur- 
ther record,  except  as  hereinafter  provided. 

"Sec.  4731.  Every  mortgage  so  indorsed  and 
filed  shall  be  void  as  against  the  creditors  of 
the  person  making  the  same,  or  against  sub- 
sequent purchasers  or  mortgagees  in  good 
faith,  after  the  expiration  of  one  year  after 
the  filing  thereof,  unless  within  thirty  days 
next  preceding  the  expiration  of  one  year 
from  such  tiling,  and  each  year  thereafter, 
the  mortgagee,  his  agent  or  attorney,  shall 
make  an  affidavit  exhibiting  the  interest  of 
the  mortgagee  at  the  time  last  aforesaid 
claimed  by  virtue  of  such  mortgage,  and,  if 
said  mortgage  is  to  secure  the  payment  of 
money,  the  amount  yet  due  and  unpaid; 
such  affidavit  shall  be  attached  to  and  filed 
with  the  instrument  or  copy  on  file  to  which  it 
relates."  Ind.  T.  Ann.  St.  1809,  §§  3053,  3054, 
3061,  3062. 

On  February  3,  1807  (29  Stat  510,  c.  136), 
an  act  of  Congress,  amending  section  4742  of 
Mansfield's  Digest  of  the  Statutes  of  Arkansas 
[Ind.  T.  Ann.  St.  1809,  §  3053],  above  set  out, 
was  approved,  which  amendment,  omitting  the 
caption,  was  as  follows:  "Provided,  that  if 
the  mortgagor  is  a  nonresident  of  the  Indian 
Territory,  the  mortgage  shall  be  recorded  in 
the  judicial  district  in  which  the  property  is 
situated  at  the  time  the  mortgage  is  executed. 
All  mortgages  of  personal  property  in  the  In- 
dian Territory  heretofore  executed  and  re- 
corded in  the  judicial  district  thereof  in  which 
the  property  was  situated  at  the  time  they 
were  executed  are  hereby  validated." 

In  the  deed  of  trust  attached  to  the  com- 
plaint of  plaintiffs  as  an  exhibit  it  is  stated 
that  Sam  Loughmiller.  the  mortgagor,  was  at 
the  time  of  the  execution  of  the  same  a  resi- 
dent of  Grayson  county.  Chickasaw  Nation. 
Indian  Territory,  which  was  a  part  of  the 
Southern  district  of  the  Indian  Territory. 
The  proper  place,  then,  for  recording  said 
deed  of  trust  was  in  the  office  of  the  clerk 
of  the  United  States  Court  at  Ardmore.  Ind. 
T.,  where  it  was  filed,  but  not  recorded,  on 
the  5th  day  of  May,  1000.  Therefore,  under 
the  pleadings  In  the  trial  court  and  the  assign- 
ments of  error  in  this  court,  there  is  but  one 
question  presented  to  this  court  for  its  con- 
sideration and  answer,  to  wit:  Could  a  trus- 
tee, joined  by  the  beneficiary,  under  a  deed  of 
trust  conveying  personal  property  which  had 
been  filed  as  by  law  provided,  maintain  an 
action  for  conversion  against  one  who  had 
purchased  the  mortgaged  property  prior  to  the 
expiration  of  12  months  from  the  date  of  the 
filing  of  the  deed  of  trust,  when  no  affidavit 
for  a  renewal  or  extension  of  said  deed  of 
trust  was  filed  within  30  days  next  preceding 
the  expiration  of  1  year  from  the  date  of 
the  filing  of  the  deed  of  trust,  when  such  suit 
for  conversion  was  not  instituted  until  after 
the  expiration  of  said  period  of  1  year  from 
the  filing  of  said  deed  of  trust? 

The  Supreme  Court  of  Arkansas,  in  the 
case  of  McKennon  v.  May,  30  Ark.  442.  prior 
to  the  act  of  Congress  extending  In  force  in 


the  Indian  Territory  said  chapter  on  mort- 
gages, construed  said  section  4751  [section 
3062J,  and  held  that  a  chattel  mortgage 
which  had  been  filed,  but  not  recorded,  and 
which  had  not  been  extended  as  provided 
and  required  by  section  4751,  becomes  void 
as  to  creditors,  subsequent  mortgagees,  and 
purchasers  of  the  mortgaged  property  after 
the  lapse  of  1  year  from  the  filing.  In  that 
case,  the  plaintiff  had  taken  a  mortgage  on 
a  crop  of  cotton  and  filed  his  mortgage  as 
provided  by  law.  Subsequently,  and  prior  to 
the  expiration  of  1  year  from  such  filing  of 
the  mortgage  by  plaintiff,  the  defendant  had 
taken  a  mortgage  upon  the  same  crop  of  cot- 
ton. After  the  expiration  of  1  year  plain- 
tiff, without  having  filed  an  affidavit  within 
30  days  next  preceding  the  expiration  of  1 
year  from  the  filing  of  his  mortgage,  institut- 
ed a  replevin  suit  against  the  defendant,  May, 
who  was  the  mortgagee  under  the  second 
mortgage,  and  who  had  taken  possession  of 
the  crop  of  cotton  mortgaged.  The  court 
held  that  plaintiffs  mortgage  lost  its  superi- 
ority upon  his  failure  to  file  the  extension 
affidavit  as  required  by  the  statute,  and  that 
his  mortgage,  as  to  the  defendant's  mortgage, 
had  expired  and  was  of  no  force  and  effect. 
The  Supreme  Court  of  Arkansas,  in  the  case 
of  Crawford  v.  Trigg  et  al.,  15  S.  W.  185, 
not  without  some  criticism  thereon,  adhered 
to  the  ruling  of  the  court  in  the  case  of  Mc- 
Kennon v.  May.  The  case  of  Crawford  v. 
Trigg,  however,  was  rendered  by  the  court 
subsequent  to  the  act  of  Congress  extending 
said  laws  of  Arkansas  over  the  Indian  Ter- 
ritory, and  It  alone  would  have  no  binding 
force  upon  the  trial  court  or  upon  this  court 
in  the  case  at  bar;  but  we  call  attention  to 
same  for  the  reason  that  the  decision  of  the 
court  therein  clearly  shows  that  there  is  no 
misunderstanding  in  that  court  about  the 
rule  laid  down  In  McKennon  v.  May. 

Was  the  construction  of  the  statute  made 
by  the  Supreme  Court  of  Arkansas  in  Mc- 
Kennon v.  May  binding  upon  the  trial  court? 
Counsel  for  appellants,  relying  upon  the  case 
of  Evans-Snider-Buel  Co.  v.  McFadden,  105 
Fed.  203.  44  C.  C.  A.  494,  58  L.  R.  A.  000, 
which  case  was  affirmed  by  the  Supreme 
Court  of  the  United  States  (185  U.  S.  505,  22 
Sup.  Ct.  758,  46  L.  Ed.  1012),  contend  In  their 
brief  that  the  trial  court  was  not  bound  by 
the  decision  of  the  Supreme  Court  of  Arkan- 
sas in  the  case  of  McKennon  v.  May.  The 
facts  in  the  case  of  Evans-Snider-Buel  Co.  v. 
McFadden  were  that  in  the  months  of  April 
and  May,  1806,  one  John  R.  Blocker  executed 
to  Evans-Snider-Buel  Company  two  deeds  of 
trust  In  the  nature  of  mortgages,  whereby 
he  conveyed  to  the  said  Evans- Snlder-Buel 
Company  something  like  6,000  head  of  cattle. 
At  the  time  of  the  execution  of  the  mortgage 
Blocker  was  a  resident  of  the  state  of  Texas, 
and  the  cattle  were  located  In  a  pasture  in 
the  (..'reek  Nation  of  t^e  Indian  Territory. 
Both  deeds  of  trust  were  recorded  In  the  of- 
fice of  the  clerk  of  the  United  States  Court 
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for  the  Northern  District  of  the  Indian  Terri- 
tory a  d>\y  or  two  after  the  execution  of  the 
same.  At  the  time  of  the  execution  and  filing 
of  said  mortgages  sections  4742  and  4743  [sec- 
tions 3053  and  3054],  supra,  were  In  force  in 
the  Indian  Territory;  but  the  act  of  Congress 
of  February  3,  1897,  amending  section  4742, 
had  not  been  enacted.  On  January  29,  1897, 
McFadden  &  Son  brought  suit  in  the  United 
States  Court  for  the  Northern  District  of  the 
Indian  Territory  upon  a  Judgment  theretofore 
recovered  by  them  against  Blocker  in  Jeffer- 
son county,  Tex.,  and  sued  out  a  writ  of  at- 
tachment, and  caused  the  cattle  covered  by 
the  two  mortgages  of  Evans-Snider-Buel  Com- 
pany to  be  attached.  It  was  the  contention 
of  McFadden  &  Son  in  that  case  that  under 
U-tlons  4742  and  4743  [sections  MM,  3064], 
supra,  said  mortgages  constituted  no  lien  up- 
on the  property  as  against  them,  the  at- 
taching creditors,  for  the  reason  they  were 
not  filed  in  the  county  where  the  mortgagor 
resided  at  the  time  of  the  execution  of  the 
same.  Evans-Snider-Buel  Company  contend- 
ed that  the  act  of  Congress  of  February  3, 
1897,  which  was  enacted  a  few  days  before 
the  trial  of  the  case  in  the  trial  court  of  the 
Northern  District  of  the  Indian  Territory, 
cured  the  defects  In  the  chapter  on  mortgages 
extended  in  force  in  the  Indian  Territory, 
and  validated  their  mortgages.  A  careful  ex- 
amination of  the  decisions  of  the  Circuit 
Court  of  Appeals  and  of  the  Supreme  Court 
of  the  United  States  in  this  case  will  disclose 
that  the  question  decided  in  both  courts  was 
whether  or  not  the  act  of  Congress  of  Febru- 
ary 3,  1897,  cured  the  defects  of  the  mort- 
gage laws  extended  in  force  in  the  Indian 
Territory  and  validated  the  mortgages  of  ap- 
pellants. A  careful  examination  of  the  deci- 
sions rendered  by  both  courts  will  disclose 
that  neither  of  them  decided,  or  attempted  to 
decide,  whether  the  courts  of  the  Indian  Ter- 
ritory were  bound  by  the  construction  of  the 
statutes  put  In  force  in  the  Indian  Territory 
which  had  been  given  to  said  statutes  by  the 
Supreme  Court  of  Arkansas  prior  to  the  ex- 
tension in  force  of  such  laws  in  the  Indian 
Territory.  It  appears  that  the  Circuit  Court 
of  Appeals,  in  Its  opinion  in  the  case,  en- 
deavored to  prevent  creating  any  such  impres- 
sion by  using  the  following  language :  "Learn- 
ed counsel  for  the  Interpleader  have  argued 
at  some  length  that  the  United  States  Courts 
in  the  Indian  Territory  were  and  are  under 
no  obligation  to  construe  sections  4742  and 
4743  of  the  chapter  concerning  mortgages  as 
they  were  construed  in  Main  v.  Alexander, 
supra,  because  that  decision  is  In  conflict  with 
other  decisions  of  the  Supreme  Court  of  Ar- 
kansas on  kindred  questions,  and  because  it 
has  been  discredited  by  judicial  criticism  in 
the  state  of  Arkansas,  and  cannot  be  regard- 
ed as  settling  the  true  construction  of  the 
statute  in  controversy,  even  in  the  state 
where  it  originated.  They  also  claim  that  the 
attachment  writ  only  operated  upon  such  In- 
terest in  the  cattle  as  the  mortgagor  had  at 


the  time  the  writ  was  levied,  and  that  this  in- 
terest was  a  mere  equity  of  redemption;  the 
mortgage  being,  in  any  event,  good  as  against 
the  mortgagor.  Some  other  propositions  are 
also  advanced,  all  of  which  have  been  noticed; 
but,  without  expressing  an  opinion  thereon, 
we  prefer  to  rest  our  decision  on  the  ground, 
heretofore  stated,  that  the  act  of  Congress 
operated  to  validate  the  interpleader's  mort- 
gage." 

The  question  of  what  weight  the  United 
States  Courts  In  the  Indian  Territory  should 
give  to  the  construction  of  statutes  (extended 
in  force  in  the  Indian  Territory)  by  the  Su- 
preme Court  of  Arkansas  prior  to  the  exten- 
sion of  such  statutes  in  force  was  presented 
directly  to  and  passed  upon  by  the  Circuit 
Court  of  Appeals  in  the  case  of  Sanger  v. 
Flow,  48  Fed.  152,  1  C.  C.  A.  56.  The  Cir- 
cuit Court  of  Appeals  In  that  case  held  that 
in  adopting  the  Arkansas  statutes  for  the 
Indian  Territory  it  would  be  presumed  they 
were  adopted  with  the  construction  and  In- 
terpretation placed  upon  them  by  the  Su- 
preme Court  of  Arkansas  prior  to  their  adop- 
tion by  Congress.  In  the  case  of  Appolos  et 
aL  v.  Brady  et  al.,  49  Fed.  401, 1  C.  C.  A.  299, 
the  Circuit  Court  of  Appeals  of  the  Eighth 
Circuit,  without  referring  to  Sanger  v.  Flow, 
announced  the  same  rule  as  announced  in 
that  case,  and  that  rule  was  followed  and 
adopted  by  the  United  States  Court  of  Ap- 
peals In  the  Indian  Territory  in  the  case 
of  Zufall  v.  United  States,  1  Ind.  T.  689,  43 
S.  W.  700;  and  this  rule  of  construction, 
while  never  passed  upon  so  far  as  we  know 
by  the  Supreme  Court  of  the  United  States 
in  any  case  arising  in  the  Indian  Territory, 
has  been  announced  as  the  rule  of  that  court 
in  similar  cases.  Henrietta  Mining  &  Mill- 
ing Co.  v.  Gardner,  173  U.  S.  123,  19  Sup. 
Ct.  327,  43  L.  Ed.  637;  Edward  M.  Willis 
v.  Eastern  Trust  &  Banking  Co.,  169  U.  S. 
295,  18  Sup.  Ct  347,  42  L.  Ed.  752. 

The  facts  alleged  in  plaintiffs'  complaint 
do  not  constitute  a  cause  of  action  against  de- 
fendants, and  the  action  of  the  court  In  sus- 
taining defendants'  demurrer  and  dismissing 
the  cause  was  not  error. 

The  facts  in  this  case  suggest  this  further 
question  to  this  court:  Since  plaintiffs  were 
nonresidents  of  the  Indian  Territory  at  the 
time  of  the  execution  of  the  mortgage  to 
them,  would  the  filing  of  their  mortgage  with 
the  clerk  of  the  United  States  Court  at  Ard- 
inore,  without  recording  the  same,  be  a  suffi- 
cient compliance  with  said  chapter  on  mort- 
gages as  amended  by  the  act  of  Congress  of 
February  3,  1897,  to  constitute  a  notice  of  the 
existence  of  such  mortgage  to  all  persons? 
This  court  has  not  undertaken  to  decide  this 
question,  for  the  reason  that  the  same  was 
not  presented  in  the  brief  of  either  of  the 
parties  to  the  action,  and  it  does  not  appear 
from  the  record  that  this  question  was  raised 
In  the  trial  court,  and  whatever  decision  this 
court  might  reach  upon  the  same  could  not 
change  the  judgment  of  this  court. 
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It  la  therefore  ordered  that  the  judgment 
of  the  trial  court  be  affirmed. 

WILLIAMS,  DUNN,  TURNER,  and  KANE, 
JJ.,  concur. 


LUND  v.  BOOTH,  Judge. 

(Supreme  Court  of  Utah.    Jan.  29,  1908.) 

Justices  or  the  Peace  —  Judgment, —  Ab- 
stract—Docketing in  District  Court— 
Vacating  —  Jurisdiction  of  District 

Couht. 

Kev.  8t.  1898,  §  3733,  provides  that  the  jus- 
tice, on  the  demand  of  a  party  in  whose  favor 
judgment  is  rendered,  must  give  him  an  ab- 
stract of  the  judgment.  Section  3734  provides 
that  the  abstract  may  be  filed  with  the  clerk  of 
the  district  court  of  any  county,  and  must  be 
docketed  in  the  judgment  docket  of  such  court. 
Section  3735  provides  that  from  the  time  of  the 
docketing  execution  may  be  issued  thereon  as 
on  a  judgment  of  the  district  court.  Section 
3736  makes  a  judgment  when  so  docketed  a 
lien  on  the  real  property  of  the  judgment  debt- 
or in  such  county.  The  statute  does  not  require 
the  abstract  to  recite  that  the  justice  had  ju- 
risdiction, nor  the  means  by  which  he  obtained 
such  jurisdiction.  Held  that,  when  an  abstract 
of  a  judgment,  complying  with  the  requirements 
of  the  statute  is  filed  and  docketed,  the  district 
court  of  the  county  where  so  filed  and  docketed 
was  not  authorized  on  motion  to  strike  the  ab- 
stract from  the  record  on  the  ground  that  the 
justice  court  had  not  acquired  jurisdiction  of 
defendant,  such  fact  not  appearing  on  the  face 
of  the  abstract. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  31,  Justices  of  the  Peace,  8  608.] 

Original  application  by  L.  P.  Lund  for  a 
writ  of  certiorari  against  John  E.  Booth, 
judge  of  the  Fourth  judicial  district  court, 
to  review  the  proceedings  of  the  district  court 
in  the  case  of  L.  P.  Lund  against  Ellen  Ivers. 
Order  of  district  court  annulled. 

E.  A.  Walton,  for  petitioner.  A.  L.  Booth, 
for  respondent. 

STRAUP,  J.  On  application  made  to  us 
a  writ  of  certiorari  was  Issued  to  review  the 
proceedings  of  the  court  of  the  Fourth  Judi- 
cial district,  in  the  case  of  L.  P.  Lund  v.  El- 
len Ivers.  A  transcript  of  the  proceedings 
sent  to  us  shows  that  on  the  15th  day  of  Sep- 
tember, 1906,  Lund  obtained  a  judgment 
against  Ivers  In  the  justice  court  of  Murray 
precinct,  Salt  Lake  county,  Utah ;  that  on  the 
3d  day  of  October,  1906,  an  abstract  of  the 
judgment  was  filed  in  the  office  of  the  clerk 
of  the  district  court  of  Utah  county,  and  was 
docketed  In  the  judgment  docket  of  the  dis- 
trict court  of  that  county.  Thereafter  Ivers 
appeared,  by  motion,  before  the  district  court 
for  Utah  county,  and  moved  the  court  to 
cancel  and  set  aside  the  docketing  of  the  judg- 
ment, on  the  grounds  that  she  had  not  been 
served  with  summons  or  process  from  the 
justice  court,  and  had  no  knowledge  that  the 
plaintiff  had  obtained  a  judgment  against  her 
until  the  docketing  of  the  abstract  In  Utah 
county;  that  she  never  had  any  business 
transaction  with  the  plaintiff,  and  was  not 
Indebted  to  him,  and  never  contracted  any 


obligation,  payable  in  Salt  Lake  county,  and 
within  the  jurisdiction  of  the  justice  at  Mur- 
ray precinct.  Notice  of  the  motion  was  sei  >  - 
ed  upon  plaintiff.  On  the  day  set  for  the 
bearing  of  the  motion  the  defendant  appear- 
ed, but  the  plaintiff  failed  to  appear.  The 
transcript  of  the  proceedings  recites  that  tes- 
timony was  taken  by  the  court  in  support 
of  the  motion,  and  that  it  was  made  to  appear 
that  the  defendant  was  not  served  with  sum 
mons  out  of  the  justice  court,  and  that  sh* 
had  no  knowledge  of  the  judgment  until  It 
was  docketed  In  Utah  county.  Thereupon  the 
court  ordered  the  docketing  of  the  judgment 
annulled  and  vacated,  the  apparent  lien  upon 
the  defendant's  property  In  Utah  county  re- 
moved, and  directed  the  clerk  to  vacate  the 
docketing  of  the  judgment. 

The  point  presented  for  decision  Involves 
the  question  whether  the  district  court,  in 
such  a  proceeding  as  was  had  before  it,  was 
authorized  to  go  behind  the  face  of  the  ab- 
stract and  Inquire  into  the  matters  presented 
to  it,  on  a  mere  motion.   The  statute  pro- 
vides that  the  justice,  on  the  demand  of  a 
party  In  whose  favor  judgment  Is  entered, 
must  give  him  an  abstract  of  the  judgment 
in  the  form  which  is  fully  set  forth  in  the 
statute.   This  form  requires  the  abstract  to 
recite  the  title  of  the  court  and  cause,  stating 
the  names  of  the  plaintiff  and  the  defendant, 
the  name  of  the  justice  court,  the  precinct  or 
city,  the  date  when  the  judgment  was  entered, 
and  the  amount  of  the  judgment.   The  fore- 
:  going  matters  are  required  to  be  certified  to 
I  by  the  justice.   It  Is  further  provided  that 
!  the  abstract  may  be  filed  in  the  office  of  the 
j  clerk  of  the  district  court  of  any  county  in 
!  the  state,  and  must  be  docketed  In  the  judg- 
|  ment  docket  of  the  district  court  thereof; 
!  that  from  the  time  of  the  docketing  In  the 
office  of  the  clerk  of  any  district  court  ex- 
ecution may  be  Issued  thereon  In  the  same 
manner  and  with  like  effect  as  if  issued  on  a 
Judgment  of  the  district  court ;  that  when  so 
filed  and  docketed  the  judgment  is  a  lien 
upon  the  real  property  of  the  judgment  debt- 
or, not  exempt  from  execution,  situate  in  such 
county.    Section  3733  et  seq..  Rev.  St.  1898. 

The  abstract  of  the  judgment  filed  and 
docketed  In  Utah  county  was  an  exact  copy, 
as  prescribed  by  the  statute,  with  the  neces- 
sary blanks  filled  In.  It  in  every  particular 
complied  with  the  statute.  No  irregularity 
or  voidness  appeared  upon  Its  face.  It  ditl 
not  appear  thereon  that  the  Justice  court  did 
not  have  jurisdiction  of  the  subject-matter 
of  the  action,  or  of  the  person  of  the  defend- 
ant. The  abstract  did  not  affirmatively  re- 
cite that  the  justice  had  jurisdiction  of  the 
person  of  the  defendant,  nor  the  facts  or 
means  by  which  the  justice  obtained  such  ju- 
risdiction. But  the  statute  does  not  require 
the  abstract  to  recite  or  set  forth  such  fact 
The  Legislature  has  expressly  provided  what 
the  abstract  shall  contain,  and  that,  when 
such  an  abstract  Is  made  and  certified  to  by 
the  justice,  and  it  is  filed  In  the  office  of  the 
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clerk  of  the  district  court  of  any  county,  and 
there  docketed,  an  execution  may  Issue  there- 
on, and  a  lien  on  the  real  property  of  the 
judgment  debtor  Is  created.  When  such  an 
abstract  of  a  judgment  is  filed  and  docketed, 
the  district  court  of  the  county  where  filed 
and  docketed  cannot,  on  motion,  vacate  the 
judgment  so  transferred  and  docketed,  and 
strike  the  abstract  from  the  record,  unless  it 
appears  on  the  face  of  the  abstract  that  the 
judgment  Is  void.  The  docketing  of  the  judg- 
ment In  the  office  of  the  clerk  of  Utah  county 
did  not  give  the  district  court  of  that  county 
jurisdiction  of  the  action  in  which  such  judg- 
ment was  rendered.  The  docketing  of  the 
judgment  was  for  the  purpose  of  creating  a 
lien  upon  the  real  estate  of  the  judgment 
debtor,  and  enforcing  the  same  by  execution. 
If  an  execution  Is  Issued  which  does  not  fol- 
low the  judgment  as  docketed,  the  court  un- 
doubtedly has  power,  on  motion,  to  recall  or 
quash  It.  But  such  motion  would  not  reach 
any  defect  in  the  judgment  not  shown  upon 
the  face  of  the  record.  The  court,  however, 
was  not  authorized  to  go  behind  the  face  of 
the  abstract  and  to  determine  whether  the 
justice  rendering  the  judgment  had  jurisdic- 
tion of  the  person  of  the  defendant,  or  to  In- 
quire into  the  merits  of  the  cause.  If  the 
judgment  rendered  In  the  justice  court  is 
erroneous  or  void  for  want  of  jurisdiction, 
not  appearing  on  the  face  of  the  abstract,  re- 
lief therefrom  must  be  obtained  lr  some  oth- 
er manner  authorized  by  law  or  equity. 

We  are  therefore  of  the  opinion  that  the 
district  court  was  not  authorized,  on  motion, 
to  Inquire  into  the  matters  presented  to  It, 
or  to  strike  the  abstract  from  the  record. 
The  following  cases  fully  support  the  views 
herein  expressed  and  the  conclusion  reachec 
by  us:  23  Cyc.  p.  893 ;  Oarlock  v.  Calkins,  14 
S.  D.  90,  84  N.  W.  393 ;  Birdsey  v.  Harris,  68 
N.  C.  92;  Whitehurst  v.  Transportation  Co. 
109  N.  C.  342,  13  S.  E.  937 ;  Lacock  v.  Whit* 
19  Pa.  495 ;  Littster  v.  Littster,  151  Pa.  474 
25  Atl.  117. 

The  order  of  the  district  court  canceling 
and  vacating  the  docketing  of  the  abstract 
of  Judgment  is  therefore  annulled,  and  the 
docketing  of  the  abstract  restored.  No  coste 
are  allowed  against  the  district  judge;  bir. 
inasmuch  as  the  defendant,  Ellen  Ivers,  ap 
piled  for  the  order  canceling  the  docket  in, 
of  the  abstract,  maintained  and  prosecuted 
her  motion  therefor  before  the  district  cour., 
and  defended  the  same  in  this  court,  the 
plaintiff  is  entitled  to  costs  of  this  proceed- 
ing to  be  taxed  against  her. 

McCARTY,  C.  J.,  and  FRICK,  J.,  concur. 


WINNOVICH  v.  EMERY. 

(Supreme  Court  of  Utah.    Feb.  3,  1908.) 

1.  Habeas  Corpus— Nature  of  Proceeding 
—Civil  ob  Criminal. 

Habeas  corpus  proceedings  are  civil,  and 
not  criminal. 
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2.  Same— Special  Proceedings. 

Habeas  corpus  belongs  to  what,  under  the 
Code,  are  termed  "special  proceedings." 

3.  Same— Appeal. 

Rev.  St.  1898,  |  3C27,  provides  that  a  par- 
ty prosecuting  a  special  proceeding  may  be 
known  as  plaintiff,  and  the  adverse  party  as  de- 
fendant Section  3303  provides  that  any  party 
to  a  judgment  may  appeal  therefrom,  and  that 
the  party  appealing:  shall  be  known  as  appel- 
lant, and  the  adverse  party  as  respondent. 
Held,  that  a  proceeding  in  habeas  corpus  being 
civil,  the  applicant  is  the  plaintiff  and  the  party 
who  restrains  the  applicant  is  the  defendant, 
and  therefore  an  appeal  by  defendant  is  not  an 
attempted  appeal  by  the  state. 

4.  Appeal  and  Error— Decisions  Reviewa- 
ble—"Fin;  lity  of  Judgment." 

The  test  of  finality  for  the  purpose  of  an 
appeal  is  not  necessarily  whether  the  whole 
matter  involved  in  the  action  is  concluded,  but 
whether  the  particular  proceeding  or  action  is 
terminated  by  the  judgment. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  8§  426-443. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2777;  vol.  8,  p.  70G3.] 

5.  Habeas  Corpus — Appeal — Decisions  Re- 
viewable— FiNALmr. 

In  a  habeas  corpus  proceeding,  the  judg- 
ment of  the  court  which  either  remands  or  dis- 
charges the  petitioner  is  a  final  judgment,  not- 
withstanding the  fact  that  another  similar  pro- 
ceeding may  be  commenced  by  the  petitioner  if 
he  elects  to  do  so.t 

6.  Same — Effect — Stay  of  Proceeding. 

Without  an  express  statutory  provision  to 
that  effect,  an  appeal  does  not  of  its  own  force 
suspend  the  judgment  in  a  habeas  corpus  pro- 
ceeding. 

7.  Same — Grounds  for  Relief. 

Where  the  common  law  is  in  force  or  un- 
der statutes  which  are  in  effect  merely  declara- 
tory of  the  common  law.  courts,  on  habeas  cor- 
pus, may  not  extend  the  investigation  beyond 
jurisdictional  matters. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  25.  Habeas  Corpus,  §  23.] 

8.  Same— Review  or  Evidence. 

There  is  no  statutory  authority  in  this  state 
whereb/  a  court  or  judge  on  habeas  corpus  may 
review  the  evidence  adduced  before  a  magistrate 
in  support  of  a  criminal  charge  for  the  purpose 
of  determining  whether  the  evidence  was  either 
competent  or  sufficient  to  warrant  the  magis- 
trate in  holding  the  accused  for  trial  to  the 
district  court  and  in  committing  him  for  that 
purpose. 

9.  Same. 

If  the  accused  should  allege  and  offer  to 
prove  that  the  magistrate  did  not  in  fact  hear 
any  evidence  in  support  of  the  charge,  and  the 
accused  did  not  waive  examination,  and  that  the 
record  showing  the  proceedings  of  the  magis- 
trate is  false,  then  the  court  or  judge  in  habeas 
corpus  proceedings  should  hear  the  evidence  in 
that  regard:  and.  if  it  is  found  that  there  was 
no  preliminary  examination  by  the  magistrate, 
the  accused  should  be  discharged. 

Appeal  from  District  Court,  Third  District ; 
Geo.  G.  Armstrong,  Judge. 

Habeas  corpus  by  Suiil  Wlnnovlch  against 
C.  Frank  Emery.  From  a  judgment  discharg- 
ing petitioner,  defendant  appeals.  Reversed. 

Willard  Hanson  and  Thos.  Marloneaux,  for 
appellant.  P.  ?.  Chrlstensen,  for  respondent. 


1  Mead  v.  Metcalf,  7  Utato,  103.  25  Pac.  729;  In  re 
Clasby.  3  Utah,  183,  1  Pac.  852;  Honerlne  M.  A  M. 
Co.  v.  Tallerday  Steel  P.  ft  T.  Co.,  30  Utah,  449.  85 
Pac.  626. 
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FRICK,  J.  On  the  15th  day  of  June,  1907, 
a  complaint  In  due  form  was  filed  before  Jo- 
seph J.  Williams,  a  Justice  of  the  peace  of 
Salt  Lake  county,  charging  Emll  Wlnnovich, 
the  respondent  in  this  appeal,  with  the  crime 
of  murder.  He  was  duly  arrested  upon  a 
warrant,  and  taken  before  said  Justice,  who 
regularly  proceeded  to  examine  into  the 
charge,  and  on  the  18th  day  of  June,  1907, 
after  hearing  the  evidence  adduced  thereon, 
found  that  there  was  probable  cause  to  be- 
lieve that  the  accused,  Emll  Wlnnovich,  had 
committed  the  crime  of  murder,  and  entered 
an  order  or  Judgment  requiring  the  accused 
to  appear  before  the  district  court  of  Salt 
Lake  county,  and  to  that  end  Issued  a  mit- 
timus or  commitment  directed  to  the  sheriff 
of  Salt  Lake  county,  the  appellant  herein,  to 
safely  keep  said  accused  and  bring  him  be- 
fore the  district  court  of  Salt  Lake  county  to 
be  dealt  with  according  to  law.  The  appel- 
lant accordingly  held  the  respondent  in  cus- 
tody in  the  common  Jail  of  Salt  Lake  county 
by  virtue  of  said  commitment.  On  the  28th 
day  of  June,  1907,  the  respondent  presented 
his  petition  to  George  G.  Armstrong,  one  of 
the  district  Judges  of  Salt  Lake  county, 
wherein  he  alleged  that  he  was  unlawfully 
restrained  of  his  liberty,  and  prayed  that  a 
writ  of  habeas  corpus  issue  requiring  appel- 
lant to  show  cause  why  be  detained  the  re- 
spondent and  restrained  him  of  his  liberty. 
Appellant  duly  produced  the  respondent  In 
court  as  directed  by  said  writ,  and  for  cause 
of  detention  produced  the  commitment  issued 
as  aforesaid.  On  the  29th  day  of  June  fol- 
lowing the  petition  was  submitted  to  said 
district  Judge,  sitting  as  a  court,  without  ar- 
gument. The  evidence  adduced  at  the  hear- 
ing before  the  Justice,  duly  certified  to  by 
him,  was  submitted  to  the  court,  together 
with  the  return  of  appellant  as  aforesaid. 
On  the  9th  day  of  July,  1907,  the  court  grant- 
ed the  petition  of  respondent,  upon  the  sole 
ground,  as  appears  from  the  record,  that  "it 
does  not  appear  to  the  court  that  there  is 
sufficient  evidence  in  the  record  to  warrant 
the  holding  of  defendant."  The  court  accord- 
ingly entered  an  order  or  Judgment  discharg- 
ing the  respondent  from  the  custody  of  ap- 
pellant, and  restored  respondent  to  liberty. 
From  the  order  or  Judgment,  Emery  appeals. 

A  motion  to  dismiss  the  appeal  is  inter- 
posed by  respondent  upon  the  grounds  (1) 
that  this  is  in  effect  an  appeal  by  the  state, 
and  that  the  state  has  not  the  right  to  appeal 
in  such  a  proceeding ;  (2)  that,  in  any  event, 
no  appeal  lies  from  habeas  corpus  proceedings 
in  this  state  because  the  order  or  Judgment 
of  discharge  is  not  a  final  Judgment. 

We  will  first  examine  into  the  first  ground 
urged  why  this  appeal  should  be  dismissed, 
namely,  that  an  appeal  in  this  case  Is  an  ap- 
peal by  the  state.  This  brings  up  the  ques- 
tion whether  the  proceedings  are  civil  or 
criminal.  We  think  there  is  little,  If  any, 
room  for  doubt,  in  view  of  the  authorities, 
that  the  proceedings  are  civil,  and  not  crim- 


inal. The  purpose  is  to  protect  or  vindicate 
a  civil  right.  The  person  is  restrained  of  his 
liberty,  and  the  purpose  of  the  whole  proceed- 
ing is  to  have  that  liberty  restored  to  him  at 
the  earliest  possible  moment.  When  liberty 
is  restored,  the  proceeding  has  accomplished 
its  purpose,  and  no  other  or  further  conse- 
quences follow.  That  habeas  corpus  proceed- 
ings are  civil,  and  the  reasons  why  they  are 
so,  are  well  stated  by  Mr.  Chief  Justice 
Waite  in  Ex  parte  Tom  Tong,  108  U.  S.  &19, 
2  Sup.  Ct.  872,  27  L.  Ed.  820.  where  he  says : 
"The  writ  of  habeas  corpus  is  the  remedy 
which  the  law  gives  for  the  enforcement  of 
the  civil  right  of  personal  liberty.  Resort 
to  it  sometimes  becomes  necessary,  because 
of  what  is  done  to  enforce  laws  for  the  pun- 
ishment of  crimes,  but  the  Judicial  proceed- 
ing under  It  is  not  to  Inquire  into  the  crim- 
inal act  which  is  complained  of,  but  into  the 
right  to  liberty  notwithstanding  the  act.  Pro- 
ceedings to  enforce  civil  rights  are  civil  pro- 
ceedings, and  proceedings  for  the  punishment 
of  crimes  are  criminal  proceedings.  In  the 
present  case  the  petitioner  is  held  under 
criminal  process.  The  prosecution  against 
him  Is  a  criminal  prosecution,  but  the  writ 
of  habeas  corpus  which  he  has  obtained  Is 
not  a  proceeding  in  that  prosecution.  On  the 
contrary,  it  is  a  new  suit  brought  by  him  to 
enforce  a  civil  right  which  he  claims,  as 
against  those  who  are  holding  him  in  custody 
under  the  criminal  process.  If  he  falls  to 
establish  his  right  to  his  liberty,  he  may  be 
detained  for  trial  for  the  offense;  but,  if  he 
succeeds,  he  must  be  discharged  from  cus- 
tody. The  proceeding  is  one  instituted  by 
himself  for  his  liberty,  not  by  the  government 
to  punish  him  for  his  crime."  In  Cross  v. 
Burke,  146  U.  S.  88,  13  Sup.  Ct.  24,  36  L.  Ed. 
896,  Mr.  Chief  Justice  Fuller,  in  passing  up- 
on the  question,  says:  "It  is  well  settled 
that  a  proceeding  In  habeas  corpus  is  a  civil, 
and  not  a  criminal,  proceeding."  In  support 
of  this,  he  cites  Farnsworth  v.  Montana.  129 
U.  S.  104,  9  Sup.  Ct.  253,  32  L.  Ed.  616; 
Kurtz  v.  Moffitt,  115  U.  S.  487,  6  Sup.  Ct.  148, 
29  L.  Ed.  458,  and  the  Tong  Case,  above 
quoted  from.  We  desire  also  to  call  special 
attention  to  the  case  of  Ex  rel.  Durner  v. 
nuegin,  110  Wis.  189,  85  N.  W.  1046.  In  the 
case  last  referred  to,  as  in  this,  the  sheriff 
took  the  proceedings  to  the  Supreme  Court 
for  review  from  an  order  or  Judgment  by  the 
lower  court  discharging  the  prisoner.  That 
case  Is  one  of  the  best  considered  cases  we 
can  find  upon  the  subject,  and.  as  it  so  com- 
pletely covers  the  whole  ground  with  regard 
to  habeas  corpus  proceedings,  we  refer  the 
reader  to  that  case.  In  re  Foye,  21  Wash. 
250,  57  Pac.  825,  In  re  Baker,  21  Wash.  259, 
57  Pac.  827,  and  In  re  Sylvester,  21  Wash.  263, 
57  Pac.  829,  are  also  cases  in  which  the 
nature  of  the  proceedings,  the  right  of  ap- 
peal, and  kindred  questions  are  discussed. 
Moreover,  section  4510,  Rev.  St.  1898,  de- 
fines a  criminal  action  thus:  "The  proceed- 
ings by  which  a  person  charged  with  a  public 
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offense  Is  accused  and  brought  to  trial  and 
punishment,  Is  known  as  a  criminal  action." 
The  section  following  provides  that  such  ac- 
tions shall  be  prosecuted  In  the  name  of  the 
state  of  Utah  as  a  party  against  the  person 
charged  with  the  offense,  who,  the  next  sec- 
tion provides,  shall  be  designated  as  defend- 
ant. The  person  charged,  therefore,  Is  pros- 
ecuted by  and  in  the  name  of  the  state. 
While  in  some  proceedings,  in  their  nature 
civil,  the  name  of  the  state  may  also  be  used, 
this  in  habeas  corpus  proceedings,  as  we  hope 
to  make  clear,  is  wholly  unnecessary  and  of 
no  Importance. 

Having  thus  established  that  a  proceeding 
in  habeas  corpus  is  civil,  what  is  its  char- 
acter under  our  system  of  procedure?  Is  It  a 
suit,  an  action,  or  may  it  be  classed  as  a 
special  proceeding?  It  seems  to  us  that 
there  can  be  no  doubt  that  it  belongs  to  what, 
under  the  Code,  are  termed  "special  proceed- 
ings." This  is  also  the  conclusion  reached 
by  the  courts  who  decided  the  cases  above 
cited,  as  well  as  the  conclusion  reached  by 
many  other  courts.  The  conclusion  is  rein- 
forced by  the  fact  that  the  writ  of  habeas 
corpus,  well  known  to  the  common  law,  did 
not  receive  the  respect  from  the  common-law 
courts  Its  importance  merited,  and  for  that 
reason  it  was  made  more  effective  in  the 
reign  of  Charles  II  by  what  is  known  as  the 
"Habeas  Corpus  Act."  Since  then,  to  a 
large  extent,  it  has  been  and  now  is  regu- 
lated by  statute.  21  Cyc.  283.  In  modern 
times  habeas  corpus  may,  therefore,  be  con- 
sidered as  a  statutory  proceeding,  although  it 
had  its  origin  in  the  common  law.  Under 
the  statute  it  may  well  be  classed  as  a  spe- 
cial proceeding.  If  it  is.  who  are  the  par- 
ties to  such  a  proceeding?  In  referring  to 
our  Code  we  find  that  section  3027,  Rev.  St. 
1808,  provides  as  follows:  "The  party  pros- 
ecuting n  special  proceeding  may  be  known  as 
the  plaintiff,  and  the  adverse  party  as  the  de- 
fendant." Who  prosecutes  In  a  habeas  corpus 
proceeding?  It  is  either  the  person  restrain- 
ed of  his  liberty,  or  some  one  in  his  behalf. 
He  institutes  the  proceeding  the  same  as  he 
does  any  other,  without  leave  from  any  one. 
Against  whom  is  It  directed?  Against  the 
person  alone  who  deprives  the  applicant  of 
his  liberty.  We  thus  have  one  who  com- 
plains of  some  Illegal  act  or  acts  attributed 
to  another.  We  thus  have  a  plaintiff.  The 
person  against  whom  the  illegal  acts  are  al- 
leged is  the  defendant.  The  terms  "plain- 
tiff" and  "defendant,"  therefore,  are  as  prop- 
er and  as  applicable  In  a  habeas  corpus  pro- 
ceeding as  they  are  in  any  other  special  pro- 
ceeding. The  plaintiff  seeks  to  vindicate  a 
legal  right.  The  defendant  opposes  plain- 
tiff's claims.  That  both  claim  under  a  spe- 
cial law  cannot  affect  the  matter  one  way  or 
another.  By  section  3303,  Rev.  St.  1898,  it 
is  provided  that  any  party  to  a  judgment 
may  appeal  therefrom;  that  on  appeal  the 
party  appealing  shall  be  known  as  appellant 


and  the  adverse  party  as  respondent  It  also 
provides  that  the  title  of  the  action  or  pro- 
ceeding is  not  changed  by  an  appeal.  From 
all  this  It  seems  clear  to  us  that  a  proceed- 
ing in  habeas  corpus  is  civil,  that  the  appli- 
cant is  the  plaintiff  and  the  party  who  re- 
strains the  applicant  is  the  defendant,  and 
that,  on  appeal,  the  one  who  appeals  is  the 
appellant,  and  the  other  the  respondent 
From  this  it  follows  that  in  this  case  no  ap- 
peal is  attempted  by  the  state,  but  the  ap- 
peal is  taken  and  prosecuted  by  the  sheriff. 
C.  Frank  Emery,  the  appellant  who.  it  was 
claimed  in  the  petition  for  a  writ  of  habeas 
corpus,  unlawfully  restrained  the  respondent 
of  bis  liberty.  The  appeal,  therefore,  should 
not  be  dismissed  upon  the  first  ground. 

Can  the  appeal  stand  as  against  the  second 
ground  urged?  It  is  asserted  that  the  de- 
cisions of  this  court  in  Mead  v.  Metcalf,  7 
Utah,  103.  25  Pac.  729,  and  In  re  Clasby,  3 
Utah,  183,  1  Pac.  852,  are  decisive  of  this 
question.  It  is  true  that  in  Mead  v.  Met- 
calf this  court  held  that  an  order  or  judg- 
ment discharging  a  prisoner  upon  habeas  cor- 
pus Is  not  a  final  judgment  from  which  an 
appeal  will  lie;  and  it  was  further  held  in 
both  cases  referred  to  that  no  appeal  is  per- 
missible in  any  event  in  habeas  corpus  pro- 
ceedings. Since  those  cases  were  decided  the 
territorial  government  has  been  merged  Into 
a  state  government,  and  the  right  of  an  ap- 
peal is  fixed  in  the  Constitution  of  the  state, 
which,  so  far  as  material  here,  is  found  in 
section  9  of  article  8.  which  provides:  "From 
all  final  judgments  of  the  district  courts, 
there  shall  be  a  right  of  appeal  to  the  Su- 
preme Court.  The  appeal  shall  be  upon  the 
record  made  in  the  court  below,  and  under 
such  regulations  as  may  be  provided  by  law." 
The  right  of  appeal,  therefore,  is  a  constitu- 
tional right  which  cannot  be  interfered  with 
by  the  Legislature.  Under  the  law  in  force 
when  the  two  Utah  cases  above  referred  to 
were  decided  the  statute  likewise  permitted 
an  appeal  from  final  judgments.  If,  there- 
fore, a  judgment  in  a  certain  proceeding  was 
not  final  under  the  territorial  statute,  it 
would  seem  that,  for  the  same  reasons,  It 
will  not  be  final  under  the  Constitution.  In 
view  that  the  territorial  court  has  directly 
passed  upon  the  question,  and  for  the  reason 
that  the  authorities  are  in  hopeless  conflict 
upon  the  question,  we  should  not  under  or- 
dinary circumstances,  be  inclined  to  recon- 
sider the  question,  but  would  feel  constrained 
to  abide  by  the  decisions  of  the  territorial 
Supreme  Court  of  which  this  court  is  the 
successor.  The  ruling,  however,  that  a  judg- 
ment in  a  habeas  corpus  proceeding  is  not 
final  Is  based  in  those  cases  upon  the  ground 
that  such  a  judgment  is  not  res  adjudicata, 
and  hence  does  not  prevent  a  further  pro- 
ceeding of  the  same  character  In  the  same 
court  or  before  the  same  judge,  or  in  another 
court  or  before  another  judge  having  juris- 
diction of  the  subject-matter.   This  may  all 
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be  granted;  and  yet  It  does  not  follow  that 
a  judgment  which  does  not  finally  estop  a 
party  to  it  from  proceeding  again  In  the  same 
manner  is  not,  for  the  purpose  of  an  appeal, 
a  final  judgment.  This  has  been  decided  so 
often  that  it  has  become  elementary.  This 
court,  in  a  later  decision  entitled  Honerine 
3d.  &  M.  Co.  v.  Tallerday  Steel  P.  &  T.  Co., 
30  Utah,  449,  85  Pac.  626,  has  so  held.  Mr. 
Justice  Straup,  at  page  451  of  30  Utah,  page 
626  of  85  Pac,  states  the  rule  in  this  regard 
tersely  and  correctly  in  the  following  lan- 
guage: "It  is  the  termination  of  the  particu- 
lar action  which  marks  the  finality  of  the 
judgment.  A  decision  which  terminates  the 
suit,  or  puts  the  case  out  of  court  without 
an  adjudication  on  the  merits,  is  neverthe- 
less a  final  judgment."  This  doctrine  is  sup- 
ported by  many  cases,  some  of  which  are 
cited  by  Mr.  Justice  Straup  and  need  not 
again  be  cited  here.  If  this  were  not  so,  it 
would  not  be  permitted  to  appeal  from  a 
judgment  granting  an  involuntary  nonsuit, 
because  the  judgment  in  such  a  case  does 
not  estop  the  plaintiff  from  prosecuting  an- 
other action  for  the  same  cause  of  action. 
The  test  of  finality  for  the  purpose  of  an  ap- 
peal, therefore.  Is  not  necessarily  whether 
the  whole  matter  involved  in  the  action  is 
concluded,  but  whether  the  particular  pro- 
ceeding or  action  is  terminated  by  the  judg- 
ment. If  it  is,  and,  in  order  to  proceed  far- 
ther with  regard  to  the  same  sobject-matter, 
a  new  action  or  proceeding  must  be  com- 
menced, then,  as  a  general  rule,  the  judg- 
ment which  ends  the  particular  action  or 
proceeding  is  final  for  the  purposes  of  an  ap- 
peal, if  an  appeal  is  permissible  at  all.  Both 
of  the  Utah  cases  referred  to  have  thus  been 
greatly  weakened  with  regard  to  the  doc- 
trine of  finality  of  judgments  by  what  is 
said  In  the  Honerine  Case.  Nor  can  the  doc- 
trine, as  it  is  stated  to  be  in  the  Honerine 
Case,  be  successfully  assailed.  We  are  con- 
strained to  bold  therefore  that  In  a  habeas 
corpus  proceeding  the  judgment  of  the  court 
which  either  remands  or  discharges  the  pe- 
titioner is  a  final  judgment,  notwithstanding 
the  fact  that  another  similar  proceeding  may 
be  commenced  by  the  petitioner  if  he  elects 
to  do  so.  If  this  conclusion  be  sound,  then 
it  would  seem  logically  to  follow  that,  under 
our  Constitution,  where  the  right  of  appeal 
Is  given  from  all  final  judgments,  this  court 
has  no  power  to  deny  the  right,  but  must  per- 
mit the  exercise  thereof  in  all  cases  and  pro- 
ceedings. 

It  Is  argued  that,  although  the  language  of 
a  constitutional  provision  or  a  statute  be 
such  as  would  authorize  or  confer  the  right 
of  appeal  generally,  in  view  that  the  policy 
of  the  law  with  regard  to  appeals  in  habeas 
corpus  proceedings  is  opposed  to  the  exercise 
of  the  right,  therefore  appeals  In  such  pro- 
ceedings should  not  be  permitted  by  the 
courts  under  general  provisions,  but  only 
when  the  right  to  an  appeal  is  given  by  a 


special  statute  or  by  constitutional  provision. 
This  argument  is  based  upon  the  theory  that 
to  permit  appeals  in  habeas  corpus  proceed- 
ings destroys  the  effectiveness  of  the  remedy ; 
that  it  may  delay  the  party  In  obtaining  his 
liberty,  the  very  thing  that  by  habeas  corpus 
was  intended  to  be  speedily  restored  to  him. 
It  is  urged  that,  if  appeals  are  permitted, 
then  the  judgment  of  the  court  discharging 
the  prisoner  must  be  suspended,  and  the 
very  purpose  of  the  writ  is  defeated.  This 
argument  or  conclusion,  to  our  minds,  as- 
sumes that  to  follow  which  does  not  follow. 
Without  an  express  statutory  provision  to 
that  effect,  an  appeal  does  not  of  its  own 
force  suspend  the  judgment  in  a  habeas  cor- 
pus proceeding.  21  Cyc.  pp.  338-341.  Even 
in  those  states  where  an  express  right  of  an 
appeal  Is  given  by  statute,  the  courts  have 
held  that  the  taking  of  an  appeal  does  not 
suspend  the  judgment.  State  v.  Klrkpatrick, 
54  Iowa,  373,  6  N.  W.  588. 

But  this  question  is  not  involved  In  this 
case,  and  we  therefore  express  no  opinion 
upon  it,  except  to  suggest  that  such  a  result 
does  not  necessarily  follow  from  the  allow- 
ance of  an  appeal,  and  therefore  that  It  Is 
not  a  conclusive  reason  or  argument  against 
the  allowance  of  appeals  In  such  proceedings. 
Nor  Is  the  further  reason  that  a  habeas  cor- 
pus proceeding  may  be  commenced  in  this 
court  and  thus  make  an  appeal  unnecessary 
of  much  force.  If  this  reason  applies  to 
habeas  corpus  proceedings,  it  should  also  ap- 
ply to  proceedings  of  mandamus,  prohibition, 
certiorari,  and  quo  warranto,  all  of  which 
may  be  originally  commenced  In  this  court 
We  think  no  one  would  seriously  contend  that 
for  that  reason  no  appeal  should  be  permitted 
to  this  court  from  the  judgment  of  the  dis- 
trict court  entered  In  any  one  of  the  special 
proceedings  referred  to.  But  let  us  examine 
a  little  farther  into  the  assumption  that  an 
appeal  In  effect  would  destroy  the  effective- 
ness of  the  writ  of  habeas  corpus  under  our 
law  as  It  is  now  In  force.  For  this  purpose, 
It  must  be  conceded  that,  if  a  judgment  of 
discharge  is  not  final,  then  a  judgment  re- 
fusing a  discharge  and  remanding  the  prison- 
er cannot  be  so.  What,  then,  would  be  the 
result,  in  view  of  our  present  law  upon  the 
subject  of  habeas  corpus  proceedings?  This 
law  has  been  materially  changed  since  the 
decisions  of  Mead  v.  Metcalf  and  In  re  Clas- 
by  were  announced.  Section  1069,  Rev.  St. 
1898,  which  took  effect  on  January  1,  1898, 
with  regard  to  what  the  petition  in  a  habeas 
corpus  proceeding  must  contain,  In  substance 
provides  that  it  must  state  the  name  of  the 
person  who  detains  the  petitioner  and  the 
place  where  detained ;  the  cause  of  restraint, 
and  that  it  Is  illegal ;  that  the  legality  of  the 
imprisonment  has  not  already  been  adjudged 
upon  a  prior  proceeding  of  the  same  char- 
acter, and  whether  the  application  for  the 
writ  has  been  before  made  to  and  refused  by 
any  court  or  judge,  and,  if  bo,  to  attach  a 
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copy  of  the  petition  and  the  reasons  of  the 
refusal  to  the  petition.  Section  1077  provides 
that  any  eourt  or  judge  disallowing  a  writ 
must  append  his  reasons  therefor  to  the  pe- 
tition, and  return  both  to  the  applicant.  The 
petitiou  must  be  verified.  The  statements 
that  the  legality  of  the  petition  has  not  been 
already  adjudicated  and  the  refusal  of  a 
former  application  are  both  essential,  and 
without  them  the  petition  does  not  contain 
the  necessary  statements  authorizing  the  is- 
suance of  tbe  writ.  If  this  be  so,  what  is  the 
natural  effect  of  such  statements V  As  it 
seems  to  us,  it  naturally  must  result  in  im- 
posing restrictions  upon  petitioner  in  making 
successive  applications.  Is  it  not  manifest 
that,  if  a  petitiou  is  presented  to  one  court 
or  judge  which  shows  upou  its  face  that 
another  court  or  judge  of  the  same  or  higher 
grade  has  already  passed  upon  the  identical 
questions  involved,  in  nine  out  of  ten  cases 
the  court  or  judge  would  therefore  decline 
to  issue  a  new  writ,  or,  if  he  did,  would  like- 
ly follow  the  judgment  in  the  prior  case  un- 
less something  new  was  made  to  appear? 
This  in  its  practical  effect,  in  most  cases, 
would  result  in  but  one  application.  If  no 
right  of  appeal  is  given,  we  would  thus  have 
the  very  thing  which,  in  the  minds  of  some 
of  the  courts,  has  been  in  the  way  of  an  ap- 
peal also  stand  in  the  way  of  successive  ap- 
plications. Hut  there  are  still  other  reasons. 
Suppose  a  person  applies  for  a  writ  which  is 
allowed,  and  a  hearing  had  upon  it.  Upon 
the  hearing  the  court  refuses  a  discharge 
from  the  restraint,  regardless  of  what  the 
cause  of  such  restraint  may  be.  To  this  the 
irourt  in  the  case  of  Mead  v.  Metcalf  and  some 
of  the  other  courts  make  answer  that  the 
applicant  for  the  writ  can  apply  again ;  that 
he  may  even  come  to  this  court  and  make  a 
new  application,  and  he  may  continue  this 
until  he  finds  some  court  or  judge  who  feels 
more  favorably  inclined  to  grant  his  request 
But  such  an  applicant  and  all  of  his  witnesses 
may  be  hundreds  of  miles  distant  from  this 
court,  and.  in  view  of  our  judicial  districts 
being  large,  may  be  a  great  distance  from 
any  other  judge  or  court.  Moreover,  he  may 
have  presented  his  whole  case  in  which  the 
facts  are  entirely  undisputed,  and  the  whole 
question  may  be  one  of  law  merely.  Must 
he,  then,  in  order  to  obtain  the  judgment  of 
this  court  upon  the  law,  institute  a  new 
proceeding  somewhere,  and  produce  all  of 
his  witnesses  or  take  their  testimony  by  the 
expensive  and  often  unsatisfactory  method  of 
lei>osltlons,  when  he  already  has  It  in  another 
form.  May  not  the  Inconvenience  and  costs 
thus  entailed  upon  him  result  in  preventing 
another  application  upon  the  same  state  of 
facts  when  by  a  simple  appeal  with  a  bill  of 
exceptions  containing  tbe  evidence  and  ruling 
of  the  court  he  can  obtain  the  Judgment  of 
this  court  with  respect  to  the  legality  of  his 
detention?  This,  It  seems  to  us,  is  strictly 
in  furtherance  of  the  policy  of  the  law  which 


aims  to  make  the  writ  effective,  and  tbe  final 
result  to  be  gaiued  by  it  as  speedy  as  pos- 
sible. Upon  the  other  hand,  let  us  assume  a 
case  where  the  person  charged  with  a  crime 
makes  the  application  and  is  given  a  hear- 
ing on  which  the  district  court  discharges 
him  ui>on  a  point  of  law.  The  officer  having 
him  in  charge  may  have  in  his  custody  a 
number  of  persons  charged  or  contemplated 
to  be  charged  with  the  same  or  some  other 
crime,  but  all  involving  the  same  question  of 
law.  He  thinks  the  district  court  erred  in  his 
decision  in  discharging  the  first  applicant.  If 
there  is  no  appeal,  the  judgment  of  the  dis- 
trict eourt  granting  the  discharge  certainly  is 
final  so  far  as  that  charge  is  concerned,  and 
the  officer  of  the  law  cannot  proceed  farther 
with  that  or  any  other  case  involving  the 
same  legal  questions,  unless  he  could  have  the 
law  distinctly  and  authoritatively  settled  by 
the  highest  court.  If  this  court  agrees  with 
the  district  court,  no  one  is  or  can  be  harmed. 
If,  upon  the  other  hand,  it  does  not  «o  agree, 
and  holds  that,  under  the  law,  the  detention 
was  just  and  proper,  then,  again,  no  one  is 
legally  injured.  It  needs  no  argument  that  it 
is  just  as  important  to  enforce  the  laws 
against  criminals  as  it  is  to  enforce  them  In 
favor  of  liberty  and  against  illegal  restraint. 
It  is  by  a  strict  enforcement  of  all  the  laws 
that  liberty  is  best  protected.  In  view  of  the 
foregoing,  is  it  not  reasonably  certain  that 
the  exercise  of  the  right  of  appeal  is  not 
against  the  policy  of  the  law  which  aims  at 
making  the  writ  of  habeas  corpus  effective? 
And  it  In  no  way  retards  the  speedy  deter- 
mination of  the  application.  The  argument 
or  reason,  therefore,  fails  that  an  appeal 
should  not  be  allowed  in  such  proceedings. 
If  an  appeal  is  in  harmony  with  the  ultimate 
object  and  purpose  of  the  writ,  and  tends 
to  facilitate,  rather  than  hinder,  both  the 
applicaut  and  the  officers  of  the  law  in  es- 
tablishing legal  rights,  is  there  any  reason 
left  why  a  court  should  resort  to  nice  dis- 
tinctions and  strained  constructions  to  avoid 
appeals  in  such  proceedings?  In  what  we 
have  said  we  do  not  wish  to  be  understood  as 
holding  that  an  appeal  lies  from  a  mere  re- 
fusal to  grant  the  writ.  Many  courts  where 
the  right  of  appeal  is  expressly  given  by  stat- 
ute deny  the  right  of  an  appeal  from  a  mere 
refusal  to  Issue  a  writ.  But  upon  this  ques- 
tion, like  upon  nearly  all  others  in  habeas 
corpus  proceedings,  the  courts  differ.  21  Cyc 
340,  notes  31,  33.  As  the  question  is  not  in- 
volved in  this  case,  however,  we  express  no 
opinion  upon  it.  We  think  the  question  with 
regard  to  appeals  In  habeas  corpus  proceed- 
ings, in  view  of  the  provisions  of  law  in  force 
in  this  state,  should  be  treated  precisely  as 
such  a  question  would  be  treated  with  re- 
spect to  all  other  actions  or  proceedings.  In 
view  of  what  we  have  said,  and  for  the  rea- 
sons that  a  departure  from  the  doctrine  an- 
nounced In  Mead  v.  Metcalf  and  In  re  Clasby 
will  in  no  way  interfere  with,  or  in  any 
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way  Involve,  property  rights,  nor  disturb  any 
rights  that  could  have  been  acquired  there- 
under, we  have  less  hesitancy  in  overruling 
those  cases  In  so  far  as  the  conclusions  herein 
reached  are  In  conflict  with  them.  It  fol- 
lows, therefore,  that  the  motion  to  dismiss 
must  be  denied. 

This  brings  us  to  the  merits  of  the  case. 
It  appears  from  the  record  and  judgment  of 
the  district  court  that  the  respondent  was 
discharged  upon  the  sole  ground  that,  in  the 
opinion  of  the  court,  the  evidence  adduced  at 
the  preliminary  hearing  was  insufficient  to 
show  probable  cause  to  believe  that  respond- 
ent was  guilty  of  the  crime  charged.  It  is 
clear,  therefore  that  the  district  court  under- 
took to  determine  from  the  evidence  wheth- 
er there  was  probable  cause  or  not.  Did  the 
court  have  the  legal  right  to  do  this  in  a 
habeas  corpus  proceeding?  Upon  this  ques- 
tion, again,  the  courts  are  not  in  harmony. 
As  a  general  rule,  the  courts  hold  that  on 
habeas  corpus,  In  the  absence  of  a  statute 
conferring  the  right,  the  courts  cannot  go  in- 
to the  evidence  adduced  before  the  magis- 
trate, but  must  conflne  the  inquiry  to  ques- 
tions of  jurisdiction,  and,  if  it  be  found  that 
the  magistrate  had  jurisdiction  of  the  sub- 
ject-matter and  the  person  of  the  defendant, 
that  the  complaint  stated  an  offense  and  a 
hearing  was  had  upon  the  charge  and  the  mit- 
timus under  which  the  accused  Is  held  is  reg- 
ular, and  that  the  magistrate  acted  within  his 
jurisdiction,  then  the  court  may  not  discharge 
the  prisoner.  Some  courts,  under  statutory 
provisions,  have  held  that  the  court  may,  on 
habeas  corpus,  determine  whether  the  accused 
should  be  held  upon  the  evidence,  and  may 
even  hear  additional  evidence.  A  distinction 
Is  also  made  with  regard  to  the  time  an  ap- 
plication for  the  writ  of  habeas  corpus  is 
made.  If  made  before  an  indictment  is  re- 
turned, the  powers  of  the  court  to  examine 
into  the  evidence  are  greater  than  after  in- 
dictment found.  21  Cyc.  pp.  824-327,  where 
the  authorities  are  collected,  and  the  differ- 
ent views  of  the  courts  stated  In  the  notes. 
The  diversity  of  opinion  is,  however,  more 
apparent  than  real.  It  arises  out  of  the  dif- 
ferent statutory  provisions  applicable  to  ha- 
beas corpus  proceedings.  In  habeas  corpus 
proceedings  Instituted  for  the  purpose  of  void- 
ing a  commitment  Issued  by  an  examining 
magistrate  many  states  have  enacted  statutes 
which  enlarge  the  powers  of  the  judges  or 
courts  In  passing  upon  the  legality  of  the 
commitment.  It  Is  under  such  statutes  that 
courts  sometimes  examine  Into  the  facts  ad- 
duced before  the  magistrate  and  the  pre- 
liminary examination  held  by  him  for  the 
purpose  of  determining  whether  the  evidence 
is  sufficient  to  warrant  the  holding  of  the  ac- 
cused who  has  been  committed  by  the  magis- 
trate into  the  custody  of  the  officer.  In  the 
absence  of  such  special  statutes,  however,  the 
courts  on  habeas  corpus  have  not  the  power 
to  review  the  evidence  heard  by  the  magis- 
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trate,  and  pass  upon  Its  sufficiency  to  author- 
ize the  holding  of  the  accused.  The  control- 
ling principles  are  well  stated  by  Judge  Cool- 
ey  In  his  excellent  work  on  Constitutional 
Limitations  (7th  Ed.)  p.  495,  where  he  says: 
"In  the  great  anxiety  on  the  part  of  our  Leg- 
islatures to  make  the  most  ample  provisions 
for  speedy  relief  from  unlawful  confinement, 
authority  to  Issue  the  writ  of  habeas  corpus 
has  been  conferred  upon  inferior  judicial 
officers,  who  make  use  of  it  sometimes  as  if  it 
were  a  writ  of  error,  under  which  they  might 
correct  the  errors  and  irregularities  of  other 
judges  and  courts,  whatever  their  relative 
jurisdiction  and  dignity.  Any  such  employ- 
ment of  the  writ  is  an  abuse.  Where  a  party 
who  is  in  confinement  under  judicial  process 
Is  brought  up  on  habeas  corpus,  the  court  or 
judge  before  whom  he  Is  returned  will  In- 
quire: (1)  Whether  the  court  or  officer  Is- 
suing the  process  under  which  he  is  detained 
had  jurisdiction  of  the  case,  and  has  acted 
within  that  jurisdiction  in  issuing  such  pro- 
cess. If  so,  mere  irregularities  or  errors  of 
judgmeut  in  the  exercise  of  that  Jurisdiction 
must  be  disregarded  on  this  writ,  and  must  he 
corrected  either  by  the  court  issuiug  the  pro- 
cess, or  on  regular  appellate  proceedings.  (2) 
If  the  process  is  not  void  for  want  of  juris- 
diction, the  further  inquiry  will  be  made, 
whether,  by  law,  the  case  is  bailable,  and,  if 
so.  ball  will  be  taken  if  the  party  offers  it: 
otherwise  he  will  be  remanded  te  the  proper 
custody."  The  writ  of  habeas  corpus  cannot  be 
made  to  serve  the  purpose  of  an  appeal  or  writ 
of  review,  unless  some  statute  specially  author- 
izes this  to  be  done.  But.  even  when  author- 
ized by  statute,  such  review  must  be  strictly 
limited  to  the  special  proceeding  to  which  the 
statute  applies.  This  is  well  illustrated  by 
the  decisions  emanating  from  the  same  courts 
in  habeas  corpus  proceedings.  In  California, 
where  there  is  a  special  statute  authorizing 
the  courts  on  habeas  corpus  to  determine 
whether  or  not  there  is  probable  cause  to  com- 
mit the  accused  on  preliminary  hearing  by 
the  magistrate,  the  Supreme  Court  of  Califor- 
nia hold  that  the  courts  on  habeas  corpus 
may  examine  into  the  facts  to  determine 
whether  there  is  any  evidence  that  justif  es 
the  findings  of  probable  cause  by  the  magis- 
trate. People  v.  Smith,  1  Cal.  9.  Similar 
holdings  based  upon  similar  statutes  are 
found  In  State  v.  Hayden.  35  Minn.  283,  28 
N.  W.  659,  and  other  cases ;  but  the  author- 
ity to  do  this  comes  from  the  statute,  and, 
where  there  Is  no  statutory  provision,  the 
courts  do  not  extend  the  scope  of  the  Investi- 
gation on  habeas  corpus  so  as  to  make  the 
proceeding  In  effect  one  of  review.  This  is 
again  illustrated  by  the  decisions  of  the  sam« 
courts,  to  which  we  have  already  referred, 
in  the  following  cases:  State  v.  KInmore,  54 
Minn.  135,  55  N.  W.  830,  40  Am.  St.  Rep. 
30fy;  Ex  parte  Miller,  82  Cal.  454.  22  Pac. 
1113.  Where  the  common  law  Is  In  force, 
or  under  statutes  which  are  In  effect  merely 
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declaratory  of  the  common  law,  the  courts, 
on  habeas  corpus,  may  not  extend  the  in- 
vestigation beyond  jurisdictional  matters. 
The  following  cases,  among  a  large  number 
that  might  be  cited,  clearly  state  the  rule: 
Turner  v.  Conkey,  132  Ind.  248,  31  N.  E.  777, 
17  L.  R.  A.  509,  32  Am.  St.  Rep.  251 ;  State  v. 
Klnmore,  54  Minn.  135,  65  N.  W.  830,  40  Am. 
St  Rep.  305;  Smith  v.  Clausmeier,  136  Ind. 
105,  35  N.  E.  904,  43  Am.  St.  Rep.  311 ;  Horn- 
er v.  United  States,  143  U.  S.  570-578,  12  Sup. 
Ct  522,  36  L.  Ed.  206 ;  Young  v.  Pain,  121  Ga. 
737,  49  S.  E.  731 ;  Ex  parte  Perdue,  58  Ark. 
285,  24  S.  W.  423;  Merriman  v.  Morgan,  7 
Or.  69.  There  Is  no  statutory  authority  in 
this  state  whereby  a  court  or  judge,  on  ha- 
beas corpus,  may  review  the  evidence  ad- 
duced before  a  magistrate  in  support  of  a 
criminal  charge  for  the  purpose  of  determin- 
ing whether  the  evidence  was  either  compe- 
tent or  sufficient  to  warrant  the  magistrate  in 
holding  the  accused  for  trial  to  the  district 
court  and  in  committing  him  for  that  purpose. 
The  proceedings  had  before  the  magistrate  in 
this  case  are  not  attacked  upon  jurisdiction- 
al grounds.  There  was  a  proper  complaint 
which  charged  an  offense.  The  magistrate 
had  jurisdiction  of  the  subject-matter  and  of 
the  person  of  the  accused.  A  hearing  was 
had.  Witnesses  were  sworn,  and  testified 
both  for  the  state  and  the  accused,  and  their 
testimony  was  reduced  to  writing.  All  this 
was  in  compliance  with  the  law  of  this  state. 
The  commitment  papers  are  not  attacked.  In 
addition  to  the  foregoing,  the  transcript  of 
all  the  proceedings  had  before  the  magistrate 
discloses  that  the  law  had  been  complied 
with  in  every  particular.  This  being  so,  the 
district  court  who  heard  the  habeas  corpus 
proceeding  had  no  authority  to  review  the  evi- 
dence heard  by  the  magistrate  for  the  pur- 
pose of  determining  its  sufficiency  to  support 
the  judgment  or  order  entered  by  him  in  hold- 
ing the  accused  to  answer  to  the  district 
court.  In  order  to  Justify  the  district  court 
to  so  review  the  evidence  would  require  that 
the  writ  of  habeas  corpus  be  transformed  to 
a  writ  of  review,  which,  as  Judge  Cooley  well 
says,  would  be  an  abuse  of  the  writ.  It  is  not 
the  province  of  a  court  or  judge,  on  habeas 
corpus,  to  determine  whether  In  his  judgment 
the  evidence  Is  sufficient  to  warrant  the  bind- 
ing over  of  the  accused  or  not.  The  only 
question  in  such  a  proceeding  is:  Is  the  ac- 
cused illegally  restrained  of  his  liberty?  The 
magistrate  may  err  in  his  Judgment  both 
with  regard  to  the  competency  and  the  suffi- 
ciency of  the  evidence,  but  this  alone  does 
not  make  the  restraint  illegal.  It  would  at 
most  make  it  erroneous.  Errors  must  be 
cured  by  an  appeal  or  in  proceedings  provid- 
ed by  law  and  Instituted  for  that  purpose. 

But  the  district  court  in  this  proceeding 
went  beyond  what  the  authorities  Justify 
even  In  those  states  where  there  are  special 
statutes  permitting  courts  on  habeas  corpus 
to  review  the  findings  of  the  magistrate  made 


on  preliminary  examinations.  In  those  states 
the  general  rule  is  that  the  court  or  judge  on 
habeas  corpus  may  examine  into  the  evidence 
for  the  purpose  only  of  determining  whether 
there  is  any  legal  evidence  which  fairly  tends 
to  support  the  findings  and  order  of  the  mag- 
istrate. State  v.  Hayden,  supra;  United 
States  v.  Greene  (D.  C.)  108  Fed.  816;  In  re 
Henry,  13  Misc.  Rep.  734,  35  N.  Y.  Supp.  210 ; 
State  v.  Beaverstad,  12  N.  D.  527,  97  N.  W. 
548;  Ex  parte  Becker,  86  Cal.  402,  25  Pac.  9. 
The  evidence  in  the  record  directly  and  posi- 
tively connects  the  respondent  with  the  shoot- 
ing which  It  is  claimed  resulted  In  the  death 
of  the  person  named  in  the  complaint  filed 
with  the  magistrate.  This  being  so,  the  dis- 
trict court  was  not  authorized  to  pass  upon 
the  competency  of  the  evidence  In  a  habeas 
corpus  proceeding.  In  view  of  the  statutes 
of  this  state  governing  preliminary  examina- 
tions and  the  fundamental  principles  under- 
lying proceedings  in  habeas  corpus,  we  are 
constrained  to  hold  that  where  the  record, 
certified  to  by  the  magistrate,  affirmatively 
shows  what  we  have  stated  the  record  in  this 
case  discloses,  and  there  is  no  attack  upon  the 
truthfulness  of  the  facts  recited  in  the  rec- 
ord, the  court  is  powerless  to  go  behind  the 
judgment  of  the  magistrate.  If,  however,  the 
accused  should  allege  and  offer  to  prove  that 
the  magistrate  did  not  in  fact  hear  any  evi- 
dence in  support  of  the  charge,  and  the  ac- 
cused did  not,  with  the  consent  of  the  state, 
waive  an  examination,  and  that  the  record 
showing  the  proceedings  of  the  magistrate  is 
false,  then  the  court  or  judge,  on  habeas  cor- 
pus proceeding,  should  hear  the  evidence  in 
that  regard ;  and,  if  he  finds  that  there  was 
no  preliminary  examination  or  hearing  by 
the  magistrate,  tne  accused  should  be  dis- 
charged. 

The  order  or  judgment  of  the  district  court 
discharging  the  respondent  therefore  should 
be,  and  accordingly  is,  reversed. 

McCARTY,  C.  J.,  and  STRAUP,  J.,  concur. 


JONES  v.  BLYTHE. 
(Supreme  Court  of  Utah.    Jan.  30,  1908.) 

1.  Animals— Running  at  Laboe  — Fence 

IiAWS. 

Though  under  Rev.  St  1898.  §  20.  provid- 
ing that  if  sheep,  etc.,  shall  trespass  on  the 
premises  of  any  person,  except  where  such  prem- 
ises are  not  inclosed  by  a  lawful  fence  in  coun- 
ties in  which  a  fence  is  required  by  law.  the 
party  aggrieved  may  recover  damages  by  action 
or  by  distraining,  as  therein  provided,  an  owner 
of  sheep  is  not  liable  for  damages  resulting  from 
an  unintentional  trespass  on  uninclosed  lands  in 
a  county  in  which  a  fence  law  is  in  force,  yet 
he  is  liable  where  he  intentionally  drives  his 
sheep  on  such  land. 

2.  Same— Tbespassino  Animals  —  Evidence 
— Sufficiency. 

Evidence  in  an  action  for  damages  caused 
by  sheep  trespassing  on  premises  held  to  show 
that  the  owner  of  the  sheep,  after  being  notified 
to  keep  them  off  the  premises,  willfully  drove 
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them  thereon  and  kept  them  then  till  they  had 
eaten  and  destroyed  much  of  the  grass.* 

Appeal  from  District  Court,  Box  Elder 
County;  W.  W.  Maughan,  Judge. 

Action  by  William  Jones  against  John 
Blythe.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

Maglnnis  &  Corn,  for  appellant  J.  D. 
Call,  for  respondent. 

McCARTY,  J.  This  Is  an  appeal  by  the 
defendant  from  a  Judgment  rendered  in  the 
district  court  of  Box  Elder  county  in  favor 
of  plaintiff  for  damages  alleged  to  hare  been 
caused  by  defendant's  sheep  trespassing  up- 
on and  eating  off  and  destroying  the  grass 
and  herbage  upon  certain  lands  of  pfalntiff 
situated  in  the  northwestern  part  of  Box 
Elder  county,  this  state.  The  land  is  de- 
scribed in  the  complaint  as  follows:  "All  of 
sections  29,  80,  31,  and  32,  township  14  N., 
of  range  1?  W.,  Salt  Lake  Meridian"— and 
Is  situated  In  what  is  known  as  "Cotton 
Thomas  Basin."  This  basin  has  an  area  of 
about  25  or  30  square  miles,  and  is  surround- 
ed by  mountains.  At  the  time  of  the  alleged 
trespass  the  land  was  partly  Inclosed  by  a 
fence,  which  extended  along  the  eastern  and 
northern  boundary  thereof.  A  few  rods 
south  of  the  southern  boundary  there  was  a 
line  of  fence  posts  extending  east  and  west 
along  the  south  side  of  the  premises.  There 
was  no  fence  along  the  western  line  or  bound- 
ary of  the  land.  The  premises  were  covered 
with  different  kinds  of  grass,  brush,  and 
herbage,  upon  which  cattle  and  other  ani- 
mals fed  and  browsed.  This  land  was  used 
by  plaintiff  for  grazing  purposes,  and  during 
the  summer  season  of  each  year  he  pastured 
thereon  several  hundred  head  of  cattle.  The 
complaint  contains  two  causes  of  action.  In 
the  first  cause  of  action  it  Is  alleged  that  the 
damage  was  caused  between  the  1st  day  of 
June  and  the  11th  day  of  July,  1908;  and 
In  the  second  cause  of  action  It  Is  alleged 
that  the  trespass  complained  of  was  com- 
mitted between  the  1st  day  of  June  and  the 
15th  day  of  July,  1905.  The  particular  acts 
of  trespass  relied  on  for  recovery  in  the  first 
cause  of  action  are  alleged  in  tbe  complaint 
as  follows:  "That  at  divers  times,  and  upon 
each  and  every  day  between  the  dates  here- 
in alleged,  the  defendant,  his  agents,  and 
employes,  willfully  trespassed  upon  said  land 
by  driving  in  and  upon  said  land  a  large 
number  of  sheep,  to  wit,  about  6,000  head, 
and  maintained  camps  and  sheep  beds,  and 
herded  said  sheep  thereon  for  and  during  all 
of  said  period  of  time,  •  *  *  and  as  a 
result  thereof  the  said  sheep  ate,  browsed, 
killed,  and  destroyed  the  grass,  verdure,  un- 
derbrush, and  a  large  number  of  small  trees 
growing  on  said  land."  It  Is  further  alleged 
that  "plaintiff  warned  said  defendant  against 
driving  and  herding  his  said  sheep  upon  said 
real  estate,  or  permitting  them  to  go  thereon, 

•Buford  v.  HouU,  I  UUh,  691,  11  Fu.  OS.  ~ 


and  that  defendant  has  threatened  and  still 
threatens  to  and  will  use  force  and  violence 
against  plaintiff  if  he  attempts  to  keep  said 
sheep  from  said  premises."  The  allegations 
describing  the  alleged  trespass  are  substan- 
tially the  same  In  both  causes  of  action.  De- 
fendant answered,  and  specifically  denied 
each  and  every  material  allegation  of  the 
complaint,  and  as  a  further  defense  pleaded 
an  ordinance  entitled  "An  ordinance  defining 
a  lawful  fence  In  Box  Elder  county,  state  of 
Utah,"  which  ordinance,  the  record  shows, 
was  duly  and  regularly  passed  by  the  board 
of  county  commissioners  of  Box  Elder  coun- 
ty, and  was  at  the  time  of  the  alleged  tres- 
pass In  full  force  and  effect 

The  evidence,  without  conflict  shows  that 
plaintiff,  long  prior  to  the  alleged  trespass, 
notified  defendant  to  keep  off  the  land  In 
question,  and  not  to  herd  or  bed  his  sheep 
thereon.  On  this  point  defendant  testified 
in  part  as  follows:  "I  remember  a  conversa- 
tion with  Mr.  Jones  [plaintiff  and  respond- 
ent herein].  It  was  about  five  or  six  years  ago. 
He  came  and  told  me  the  sheep  were  on  his 
land,  and  wanted  me  to  keep  them  off. 
*  *  *  He  asked  me  if  I  would  keep  them 
off.  I  said,  'No;'  that  I  would  not;  that  he 
was  trying  to  control  too  mach  country ;  that 
I  did  not  believe  he  could  take  up  the  land 
In  the  shape  he  said  he  was  doing."  And 
again  the  defendant  testified:  "At  the  time 
charged  that  my  sheep  were  upon  this  land 
I  had  no  means  of  knowing  where  the  sections 
were,  except  by  the  posts  and  what  fencing 
there  was  there."  That  the  trespass  was 
willful  and  Intentional  is  shown  by  the  tes- 
timony of  defendant's  witness  R.  C  Reld, 
who  testified  In  part  as  follows:  "I  have 
been  Mr.Blythe's  [defendant's]  foreman  for 
two  years.  Mr.  Rice,  Mr.  Bronson,  and  Jess 
Jones  came  to  the  camp  and  asked  me  If  I 
Intended  to  run  on  those  four  sections  of 
Jones*.  •  •  •  I  told  them  that  I  Intended 
to  run  upon  the  basin  there.  They  asked  me 
if  I  did  not  know  what  Jones  claimed,  and 
I  said  I  knew  he  claimed  inside  of  the  posts, 
and  that  I  was  going  to  run  in  there,  leaving 
a  place  for  his  horses.  •  •  •  Mr.  Blythe 
told  me  to  run  In  the  basin  there;  •  *  • 
that  he  didn't  think  Jones  had  any  land  in 
there;  and  that  he  intended  to  feed  In  there." 
On  cross-examination  the  witness  stated  that 
he  was  on  the  four  sections  of  land  in  ques- 
tion with  defendant's  sheep  In  June,  July,  and 
August  of  1905;  that  on  one  occasion  two 
camps  or  beds  were  maintained  there  contin- 
uously for  six  days;  and  that  the  sheep  could 
"go  over  In  two  days  and  take  all  the  feed 
off  pretty  close."  To  the  question,  "You  went 
on  intentionally,  did  you?"  he  answered,  "I 
undoubtedly  did,  because  I  told  the  men  to 
let  the  sheep  feed  up  through  there."  As  to 
the  effect  the  herding  and  bedding  of  the 
sheep  on  the  premises  had  on  the  grass  and 
other  vegetation  growing  thereon,  Mr.  Rice, 
who  had  charge  of  plaintiff's  cattle  and  the 
land  in  question  at  the  time  of  the  trespass** 
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complained  of,  testified  (and  his  testimony  is 
not  denied):  "They  [referring  to  defendant** 
sheep]  were  on  the  biggest  part  of  the  four 
sections.  *  *  *  Before  they  went  on,  the 
grass  was  good;  and  when  they  went  off,  the 
roots  were  all  trampled  down.  *  *  *  The 
whole  country  there,  for  at  least  three-quar- 
ters of  a  mile  square,  looked  as  though  it  had 
been  harrowed  when  they  left."  The  undis- 
puted evidence  also  shows  that  cattle  will  not 
graze  or  feed  on  the  same  range  where  sheep 
in  large  numbers  are  kept  and  herded,  and 
that  when  defendant  drove  his  sheep  on  the 
land  in  question  many  of  plaintiff's  cattle  left 
the  premises.  As  stated  by  some  of  the  wit- 
nesses: "The  cattle  commenced  leaving  Just 
as  soon  as  the  sheep  went  on." 

Appellant  assigns  as  error  the  refusal  of 
the  court  to  give  the  following  Instruction: 
"It  appears  by  the  uncontradicted  testimony 
in  the  case  that  at  the  time  of  the  alleged 
trespass  plaintiff's  land  was  not  inclosed  by 
a  lawful  fence  under  the  statutes  of  this 
state,  and  the  jury  are  instructed  to  fine 
the  Issues  for  the  defendant."  Error  is  also 
alleged  because  of  the  court's  refusal  to  give 
other  instructions  asked  for  by  appellant  As 
these  additional  requests  Involved  only  the 
same  questions  (presented  in  a  different  form) 
as  are  involved  in  the  instruction  above  set 
out,  we  deem  it  unnecessary  to  further  refe  • 
to  them.  The  decisive  question  In  the  case 
is:  Can  an  owner  of  live  stock,  in  localities 
where  there  Is  a  fence  law  in  force,  deliber 
ately  and  Intentionally  invade  the  un  Inclosed 
lands  of  another,  knowing  such  lands  to  be- 
long to  another,  and  pasture  his  stock  there- 
on, without  incurring  liability  for  the  damage 
caused  thereby?  Section  20,  Rev.  St.  1898 
so  far  as  material  here,  provides:  "If  anj 
neat  cattle,  •  •  •  sheep  or  swine  shall 
trespass  or  do  damage  upon  the  premises  o' 
any  person,  except  In  cases  where  such  prem 
ises  are  not  inclosed  by  a  lawful  fence  In 
counties  where  a  fence  Is  required  by  law, 
the  party  aggrieved,  whether  he  be  the  owner 
or  the  occupant  of  such  premises,  may  re- 
cover damages  by  an  action  at  law  against 
the  owner  of  the  trespassing  animals,  or  by 
distraining  and  impounding  said  animals  in 
the  manner  provided  herein." 

We  think  it  is  plain  that  the  Legislature, 
by  this  statute,  intended  to  take  away  al: 
remedy  by  suit  or  impounding  for  damages 
caused  by  the  stock  of  one  party  straying 
upon  the  unlnclosed  lands  of  another  In  coun- 
ties where  a  fence  law  is  required ;  and  while 
It  Is  true  that,  under  the  statute  referred  to, 
appellant  would  not  have  been  liable  for 
damages  caused  by  an  involuntary  or  inad- 
vertent intrusion  of  his  sheep  upon  the  lands 
in  question,  the  statute  gave  him  no  right  to 
deliberately  and  intentionally  drive  his  sheep, 
or  to  so  direct  their  movement  as  to  cause 
them  to  go,  upon  the  lands  in  question,  and 
keep  them  there  against  the  will  of  the  re- 
spondent. In  other  words,  while  the  statute 
witholds  from  the  owner  of  unlnclosed  lands, 


in  counties  where  there  Is  a  fence  law  In 
force,  the  right  to  impound  and  hold  for  dam- 
ages animals  trespassing  upon  such  lands,  it 
certainly  does  not  deprive  the  owner  of  the 
right  to  remove  the  trespassing  animals  there- 
from; hence  it  necessarily  follows  that  the 
owner  may,  by  suit,  collect  damages  for  a 
willful  and  malicious  trespass,  such  as  the 
evidence  conclusively  shows  was  committed 
in  this  case.  This  same  question  was  involv- 
ed in  the  case  of  Lazarus  v.  Phelps,  152  U.  S. 
81,  14  Sup.  Ct.  477,  38  L.  Ed.  303.  The 
court,  in  construing  a  Texas  statute  similar 
to  the  statute  under  consideration,  said: 
"The  object  of  the  statute  above  cited  is 
manifest  As  there  are,  or  were,  in  the  state 
of  Texas,  as  well  as  in  the  newer  states  of 
the  West  generally,  vast  areas  of  land  over 
which,  so  long  as  the  government  owned 
them,  cattle  had  been  permitted  to  roam  at 
will  for  pasturage,  it  was  not  thought  proper, 
as  the  land  was  gradually  taken  up  by  in- 
dividual proprietors,  to  change  the  custom  of 
the  country  in  that  particular,  and  oblige 
cattle  owners  to  Incur  the  heavy  expense  of 
fencing  their  land,  or  be  held  as  trespassers 
by  reason  of  their  cattle  accidentally  stray- 
ing upon  the  land  of  others.  It  could  never 
have  been  intended,  however,  to  authorize  cat- 
tle owners  deliberately  to  take  possession  of 
such  lands  and  pasture  their  cattle  upon  them 
without  making  compensation,  particularly  If 
this  were  done  against  the  will  of  the  owner, 
or  under  such  circumstances  as  to  show  a 
deliberate  Intent  to  obtain  the  benefit  of  an- 
other's pasturage.  In  other  words,  the  tres- 
pass authorized,  or  condoned,  was  an  acci- 
dental trespass  caused  by  straying  cattle." 
In  the  course  of  the  opinion  the  court  quotes 
with  approval  the  case  of  St  Louis  Cattle 
Co.  v.  Vaught,  1  Tex.  Civ.  App.  388.  390.  20 
S.  W.  855,  856,  wherein  it  is  said:  "This  doc- 
trine, however,  does  not  authorize  the  owner 
of  cattle  by  affirmative  conduct  on  his  part 
to  appropriate  the  use  of  such  lands  to  his 
own  benefit  He  will  not  be  permitted  thus 
to  ignore  the  truth  that  every  one  is  entitled 
to  the  exclusive  enjoyment  of  his  own  prop- 
erty. •  •  •  The  use  and  enjoyment  of  the 
property  under  such  circumstances  [by  the 
wrongdoer]  imports  necessarily  the  idea  of 
liability."  In  2  Cyc.  398,  the  rule  is  tersely, 
and,  as  we  think,  correctly,  stated  in  the 
following  language:  "The  owner  of  cattle 
who  willfully  turns  them  onto  land  of  an- 
other without  his  consent  is  liable,  without 
regard  to  the  question  of  fences."  The  fol- 
lowing authorities  also  declare  the  same  doc- 
trine: 12  A.  &  E.  Ency.  Law  (2d  Ed.)  1045 ; 
Harrison  v.  Admanson,  76  Iowa,  337,  41  N. 
W.  34;  Delaney  v.  Errickson,  11  Neb.  533. 
10  N.  W.  451 ;  Powers  v.  Kindt,  13  Kan.  74 ; 
Logan  v.  Gedney,  38  Cal.  579;  Norton  v. 
Young,  6  Colo.  App.  187,  40  Pac.  156. 

The  contention  that  the  trespasses  com- 
plained of  were  not  willful  and  Intentional 
is  not  tenable,  for  the  evidence  shows  con- 
clusively that  respondent  and  his  employe* 
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on  several  occasions  before  the  trespasses 
were  committed  notified  appellant  to  keep  bis 
sbeep  off  the  premises  In  question,  and  that 
appellant  In  otter  disregard  of  the  notices 
so  given  blm  willfully  and  purposely  drove 
Ms  sbeep  on  said  premises,  and  kept,  bed- 
ded, and  pastured  them  there  until  they  had 
eaten  and  destroyed  much  of  the  grass  and 
herbage  growing  thereon.  In  fact,  we  think 
It  may  be  fairly  said  that  because  of  these 
willful  and  Intentional  intrusions  by  appel- 
lant with  his  sbeep  respondent  was  thereby, 
in  effect,  temporarily  dispossessed  of  a  large 
portion  of  his  land.  Hence  it  Is  Idle  for  coun- 
sel to  contend  that  the  trespasses  were  ac- 
cidental or  In  any  sense  Involuntary* 

Appellant  cites  and  relies  upon  the  case 
of  Buford  et  al.  v.  Houts  et  al.,  5  Utah,  591, 
18  Pac  683;  Id.,  188  U.  8.  820,  10  Sup.  Ct 
80S,  83  L.  Ed.  618,  In  support  of  his  conten- 
tion that  respondent,  under  the  facts  as  dis- 
closed by  the  record,  Is  not  entitled  to  re- 
cover, and  that  the  judgment  appealed  from 
should  be  reversed.  In  that  case  the  plain- 
tiffs brought  suit  to  enjoin  the  defendants 
from  grazing  their  sheep  on  certain  sections 
of  arid  land,  barren,  unimproved,  and  un- 
Indosed,  which  plaintiffs  had  purchased  from 
the  Central  Pacific  Railroad  Company.  The 
Supreme  Court  of  the  United  States,  In  Its 
statement  of  facts  In  the  case,  observes: 
"These  lands  were  alternate  sections  of  odd 
numbers  according  to  the  congressional  grant 
to  the  railroad  company,  and  they  with  the  oth- 
er tracts  mentioned  In  the  plaintiffs'  bill  are 
said  to  amount  to  over  350,000  acres.  •  •  * 
If  we  look  at  the  condition  of  the  ownership 
of  these  lands,  on  which  the  plaintiffs  rely 
for  relief,  we  are  still  more  Impressed  with 
the  injustice  of  this  attempt  A  calculation 
of  the  area  from  which  it  is  proposed  to  ex- 
clude the  defendants  by  this  Injunction,  un- 
der the  allegation  that  it  Is  40  miles  in  one 
direction  and  86  In  another,  shows  that  It  em- 
braces 1,440  square  miles,  or  921,000  acres, 
all  of  which,  as  averred  by  the  bill,  is  un- 
inclosed  and  unoccupied,  except  for  grazing 
purposes.  Of  this  921,000  acres  of  land  the 
plaintiffs  only  assert  title  to  800,000  acres; 
that  la  to  say,  being  the  owners  of  one-third 
of  this  entire  body  of  land,  which  ownership 
attaches  to  different  sections  and  quarter 
sections  scattered  through  the  whole  body 
of  It,  they  propose,  by  excluding  the  defend- 
ants to  obtain  a  monopoly  of  the  whole  tract, 
while  two-thirds  of  It  Is  public  land  belong- 
ing to  the  United  States,  In  which  the  right 
of  all  parties  to  use  it  for  grazing  purposes, 
If  any  such  right  exists,  is  equal.  The  equity 
of  this  proceeding  Is  something  which  we  are 
not  able  to  perceive.  It  seems  to  be  founded 
upon  the  proposition  that  while  they,  as  the 
owners  of  the  800,000  acres  thus  scattered 
through  the  whole  area,  are  to  be  permitted 
for  that  reason  to  exercise  the  right  of  graz- 
ing their  own  cattle  upon  all  the  land  em- 
braced within  these  1,440  square  miles,  the 
defendants  cannot  be  permitted  to  use  even 
the  lands  belonging  to  the  United  States,  be- 


cause in  doing  tAls  their  cattle  will  trespass 
upon  the  unlncloeed  lands  of  plaintiffs." 

It  will  thus  be  observed  that  there  is  a 
radical  difference  between  the  facts  In  that 
case  and  the  facts  in  the  case  at  bar.  The 
land  described  in  the  complaint  In  this  action 
is  in  one  tract,  and  the  respondent,  by  ex- 
cluding the  sheep  and  cattle  of  other  parties 
therefrom,  does  not  acquire  a  monopoly  of 
the  use  of  the  public  lands  adjacent  thereto 
for  grazing  purposes;  nor  does  he  thereby 
deter  or  in  any  way  hinder  other  parties  from 
pasturing  their  flocks  and  herds  upon  the 
public  domain  surrounding  and  In  the  vicin- 
ity of  the  premises  In  question.  Therefore 
this  case  presents  an  entirely  different  ques- 
tion of  law  from  the  one  Involved  In  the  case 
of  Buford  et  al.  v.  Iloutz  et  al.,  supra,  and 
hence  Is  not  governed  by  the  rule  announced 
In  that  case. 

The  judgment  of  the  court  below  is  af- 
firmed, with  costs. 

8TRAUP  and  FRICK,  J  J.,  concur. 

(80  Nev.  164* 
In  re  BREEN.    (No.  1,739.) 
(Supreme  Court  of  Nevada.    Feb.  19,  1908.) 

1.  Contempt  —  Publications  Re  latin  a  to 
Courts— Criticisms  or  Opinions. 

One  may  criticise  an  opinion  of  a  court, 
take  iuae  with  it  on  Its  conclusion*  of  law,  or 
question  its  conception  of  the  facta,  so  long  as 
his  criticisms  are  made  in  good  faith  and  In 
ordinarily  respectful  language,  and  when  not 
designed  to  willfully  or  maliciously  misrepresent 
the  position  of  the  court,  or  tend  to  bring  it 
into  disrepute,  or  lessen  the  respect  due  the  au- 
thority to  which  a  court  is  entitled. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Contempt,  f  14.] 

2.  Attornet  and  Client-Obligation  or  At- 
torneys. 

It  is  the  duty  of  an  attorney  to  observe  the 
rules  of  courteous  demeanor  in  open  court,  and 
to  abstain  out  of  court  from  all  insulting  lan- 
guage and  offensive  conduct  towards  the  Judges 
personally  for  their  judicial  acts,  and  for  a 
breach  of  this  duty  an  attorney  may  be  sus- 
pended or  disbarred. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  5,  Attorney  and  Client  t§  09,  00.] 

8.  Same— Power  or  Courts. 

Under  Comp.  Laws,  {  2620,  authorising  the 
removal  of  an  attorney  by  the  Supreme  Court 
for  misconduct  in  office,  etc-  as  well  as  inde- 
pendent of  the  statute,  the  Supreme  Court  has 
control  over  attorneys,  and  may  suspend  or  dis- 
bar them  for  good  cause  shown,  and,  where  an 
attorney  of  the  Supreme  Court  unwarrantedly 
and  without  legal  cause  maligns  a  court  of  the 
state,  the  Supreme  Court  on  proper  showing 
may  disbar  him. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  0,  Attorney  and  Client  I  49.] 

4.  Same. 

The  language  of  an  attorney  while  acting 
in  his  capacity  as  district  judge,  but  not  made 
in  any  judicial  proceeding  pending  before  him, 
that  a  statement  In  an  opinion  of  the  Supreme 
Court  that  the  evidence  In  a  homicide  case  show- 
ed that  accused  at  the  time  he  killed  decedent 
Intended  to  kill  another  was  like  other  asser- 
tions made  in  an  "abnormally  strange  docu- 
ment** (referring  to  the  opinion),  and  was  neith- 
er fair  to  the  prosecuting  attorney  nor  to  the 
district  court,  and  whether  or  not  it  was  made 
for  the  purpose  of  bolstering  up  a  decision 
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which  was  neither  founded  on  law  nor  support- 
ed  by  fact,  and  was  a  palpable  reversal  of  a 
case  which  for  40  years  had  been  the  accepted 
law  in  the  state,  ft  was  "highly  reprehensible 
for  its  author  or  authors  to  hare  made  It 
•  •  •  reprehensible  If  the  court  knew  what 
it  was  doing,  pitiful  if  It  did  not,"  was  not 
within  the  province  of  legitimate  criticism,  but 
was  an  unwarranted  attack  on  the  court,  war- 
ranting the  disbarment  of  the  attorney,  though 
he  claimed  that  he  did  not  intend  any  disre- 
spect to  the  court,  and  though  he  claimed  that 
he  was  not  aware  that  the  Drosecuting  attorney 
in  his  argument  in  the  Supreme  Court  had 
stated  that  the  evidence  in  the  case  showed  that 
accused  at  the  time  of  the  killing  of  decedent 
intended  to  kill  another. 

[Eil.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  o.  Attorney  and  Client,  ff  59,  60.] 

Proceedings  for  the  disbarment  of  Peter 
Breen,  an  attorney.  Judgment  of  disbarment 
awarded. 

R.  O.  Stoddard,  Atty.  Gen.,  for  the  State. 
Campbell,  Metson  &  Brown,  Campbell,  Metson, 
Drew,  Oatman  &  MacKenzle,  W.  B.  Plttman, 
Key  Plttman,  Charles  Lewers,  and  Bartlett  ft 
Thatcher,  for  respondent 

PER  CURIAM.  In  the  case  of  the  State  of 
Nevada  v.  Patrick  Dwyer,  29  Nev.  — ,  91 
Pac.  305,  on  appeal  to  this  court  from  a  con- 
viction of  murder  in  the  first  degree  and  sen- 
tence of  death,  the  judgment  and  order  deny- 
ing a  motion  for  a  new  trial  were  reversed  on 
the  12th  day  of  August,  1907.  The  reversal 
was  upon  the  sole  ground  that  the  trial 
court  erred  in  not  granting  defendant's  mo- 
tion for  a  change  of  venue.  The  opinion  was 
a  lengthy  one,  written  for  the  court  by  Nor- 
crosB,  J. ;  the  full  bench  concurring.  During 
the  course  of  the  opinion  the  following  state- 
ment was  made:  "The  theory  of  the  state, 
if  we  understand  it,  was  that  the  defendant 
killed  Williams  by  mistake,  thinking  the  lat- 
ter was  one  O'Brien,  a  man  with  whom  de- 
fendant had  had  trouble  during  the  day  over 
a  prostitute."  It  will  appear  from  an  exam- 
ination of  the  opinion  in  the  case  that  this 
statement  quoted  was  only  an  Incidental  ob- 
servation of  what  this  court  understood  was 
the  fact,  and  was  not  the  statement  of  any- 
thing in  any  way  deemed  essential  to  the  de- 
termination of  the  question  upon  which  the 
case  was  decided.  The  statement  quoted, 
however,  was  In  strict  accordance  with  the 
position  taken  in  the  brief  of  the  Attorney 
General  and  In  the  oral  argument  of  A.  J. 
Maestretti,  district  attorney  of  Lander  coun- 
ty, upon  the  hearing  of  the  appeal ;  It  being 
contended  in  this  court  that  certain  testi- 
mony, objected  to  by  defendant's  counsel,  was 
admissible  upon  this  theory.  The  testimony 
itself.  Introduced  by  District  Attorney  Maes- 
tretti in  the  state's  case  in  chief,  showing  the 
quarrel  between  Dwyer  and  O'Brien  on  the 
same  day  and  Just  before  the  killing  of  Wil- 
liams, and  that  Dwyer  and  O'Brien  threaten- 
ed to  kill  each  other  on  sight,  was  such  as  to 
suggest  the  theory  of  mistake,  even  if  such 
theory  had  not  been  argued  to  this  court, 
and  apparently  was  admissible  on  the  state's 
case  in  chief  only  on  this  hypothesis  as  tend- 


ing to  show  the  motive  and  purpose  of  the 

shooting.  The  record  in  the  Dwyer  Cue* 
however,  does  not  show  that  counsel  la  the 
district  court  declared  it  to  be  the  theory  of 
the  state  that  Dwyer  killed  Williams  through 
mistake,  and  the  answer  of  District  Attorney 
Maestretti  sets  up  that  that  was  not  his  the- 
ory at  the  trial,  that  he  offered  evidence  as  to 
the  trouble  with  O'Brien  to  show  the  state  of 
mind  of  defendant  at  the  time,  although  as  a 
matter  of  fact  be  admits  that  the  only  infer- 
ence to  be  drawn  from  the  record  is  that 
Dwyer  killed  Williams  by  mistake,  which  is 
in  accordance  with  his  own  belief.  In  the  oral 
argument  in  this  court  on  the  appeal  In  the 
case  of  State  v.  Dwyer,  following  the  point 
made  by  the  Attorney  General  in  his  brief. 
District  Attorney  Maestretti  made  the  fol- 
lowing statement:  "There  Is  one  point  I  did 
not  Intend  to  touch  upon,  but  I  have  been  re- 
quested to  do  so,  and  In  examining  the  rec- 
ord the  court  will  find,  and  I  suppose  that 
is  the  reason  the  objection  Is  taken,  that  the 
feeling  or  Intent  to  take  life  was  not  as  to 
Williams,  but  as  to  O'Brien,  and,  that  the 
killing  of  Williams,  it  will  be  discovered  by 
this  court,  must  have  been  an  accident,  that 
Dwyer  meant  to  get  O'Brien,  and  not  Wil- 
liams, and  upon  that  point  we  have  collected 
a  few  authorities  which  we  wish  to  call  to 
the  attention  of  this  court  Jackson  v.  State, 
106  Ala.  12, 17  South.  338 ;  McGehee  v.  State, 
62  Miss.  772,  52  Am.  Rep.  209;  People  v.  Tor- 
res, 38  Cat  141 ;  21  Am.  En  eye  of  Law,  104, 
105."  After  the  time  had  elapsed  for  the 
filing  of  a  petition  for  a  rehearing,  and  no 
such  petition  being  filed,  remittitur  was  is- 
sued. On  the  13th  day  of  September,  1907, 
the  defendant  was  brought  before  the  trial 
court  and  the  order  of  this  court  directing  a 
change  of  venue,  for  the  purpose  of  a  new 
trial,  carried  out  After  the  order  for  a 
change  of  venue  had  been  made,  the  said  A. 
J.  Maestretti,  Esq.,  district  attorney  of  Land- 
er county,  made  the  following  statement  In 
open  court:  "If  It  pleases  the  court  at  this 
time,  I  wish  to  rise  to  the  question  of  priv- 
ilege In  relation  to  a  statement  made  In  the 
disposition  of  this  case,  wherein  It  was  re- 
versed in  the  Supreme  Court  and  that  is 
this:  In  Its  decision  the  Supreme  Court  has 
stated  In  substance  that  the  theory  of  the 
prosecution  In  this  case  was  that  Dwyer 
killed  Williams  through  mistake,  while  look- 
ing for  a  man  named  O'Brien,  with  whom 
the  defendant  had  had  trouble  during  the  day 
over  a  prostitute.  I  wish  to  state  at  this  time 
that  that  is  absolutely  not  the  fact;  further, 
that  there  is  nothing  in  the  records  from  toe 
first  page  to  the  last  which  suggests  or  would 
warrant  the  Supreme  Court  in  making  such 
a  statement  in  its  decision,  and  where  any- 
thing Is  shown  on  that  record  upon  which 
the  Supreme  Court  renders  such  a  decision 
is  beyond  my  understanding."  Upon  the  con- 
clusion of  the  foregoing  statement  of  A.  J. 
Maestretti,  Esq.,  the  District  Judge,  respond- 
ent herein,  made  the  following  statement  and 
order:  "I  heartily  commend  you,  Mr.  DJ» 
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trlct  Attorney,  for  the  steps  you  have  taken 
to  set  yourself  right  with  the  public  In  a 
matter  bo  closely  connected  with  your  on- 
erons  official  duties.  The  statement  in  the 
decision  of  the  Supreme  Court  which  you 
contradict  I  also  know  to  be  absolutely  with- 
out foundation.  You  were  alone  in  the  case 
for  the  state,  and  you  did  not  conduct  its 
prosecution  upon  the  theory  of  mistake,  nor 
is  there  anything  In  the  records  to  so  indi- 
cate. The  Supreme  Court,  being  the  tribunal 
under  our  Judicial  system  to  which  has  been 
given,  so  to  say,  the  last  word,  that  tribunal, 
it  seems  to  me,  should  be  exceptionally  care- 
ful to  make  no  statement  having  a  tend- 
ency to  unjustly  reflect  upon  or  misstate  the 
position  of  any  officer,  witness,  or  person 
connected  with  the  trial  of  a  cause.  So  far 
as  it  appears  to  me  by  the  stenographic  rec- 
ord of  the  case  on  file,  the  statement  in  the 
opinion  as  written  by  Judge  Norcross,  to 
which  objection  has  been  made  like  some 
other  assertlous  In  the  same,  abnormally 
strange  document,  In  my  opinion,  Is  neither 
fair  to  you  as  prosecuting  officer,  nor  to  this 
court,  and  whether  or  not  it  was  made  for 
the  purpose  of  bolstering  up  a  decision,  which, 
to  my  mind,  is  neither  founded  on  law  nor 
supported  by  fact,  and  is  a  palpable  reversal 
of  the  Mlllain  Case,  which  for  40  years  has 
been  the  accepted  law  In  this  state  pertain- 
ing to  a  change  of  venue  in  a  criminal  case, 
it  was  highly  reprehensible  for  its  author, 
or  authors,  to  have  made  it.  I  say  reprehen- 
sible, as  a  modification  I  shall  eay— repre- 
hensible if  the  court  knew  what  It  was  do- 
ing, pitiful  if  It  did  not.  Mr.  Clerk,  you  will 
enter  in  your  minutes  the  statement  of  the 
district  attorney  side  by  side  with  the  re- 
marks of  the  court"  The  statements  of  re- 
spondent and  of  A.  J.  Maestretti  so  entered 
in  the  minutes  of  the  Third  judicial  district 
court  in  and  for  the  county  of  Lander  were 
published  in  the  press  of  Lander  county  and 
widely  copied  throughout  the  state.  The  at- 
tention of  this  court  having  been  directed  to 
the  published  account  of  the  proceedings  had 
in  the  sa  id  district  court,  an  order  was  made 
directing  the  Attorney  General  to  investi- 
gate the  matter,  and,  If  he  found  the  same 
to  be  as  published  In  the  press  reports,  to 
present  the  facts  to  this  court  In  the  form 
of  an  affidavit.  Pursuant  to  such  order,  the 
Attorney  General  filed  an  affidavit  setting 
forth  all  of  the  facts,  and  upon  which  affi- 
davit this  court  ordered  citations  Issued, 
and  directed  to  respondent  herein  and  to 
the  said  A.  J.  Maestretti  to  appear  and  show 
cause,  if  any  they  have,  why  they  should 
not  be  adjudged  guilty  of  contempt  of  this 
court  and  punished  accordingly,  and,  fur- 
ther, that  they  show  cause,  if  any  they  have, 
why  they  should  not  be  adjudged  guilty  of 
conduct  unbecoming  members  of  the  bar  of 
the  state  and  be  disbarred. 

Respondent  appeared  in  response  to  the 
citation,  and  filed  an  answer  to  the  affidavit 
of  the  Attorney  General.    The  answer  ad- 


mits that  respondent  made  the  statement  and 
order  heretofore  quoted.  As  justification 
therefor,  he  avers  that  he  was  not  aware  that 
the  Attorney  General  and  said  District  At- 
torney Maestretti  had  taken  the  position  in 
this  court  that  Dwyer  killed  Williams  by 
mistake,  thinking  the  latter  was  one  O'Bri- 
en, until  he  was  served  with  a  copy  of  the 
affidavit  of  the  Attorney  General;  that,  when 
the  district  attorney  made  the  statement  in 
the  district  court  copied  into  the  minutes, 
respondent  understood  and  believed  that  no 
such  theory  had  ever  been  mooted  by  the 
prosecution,  as  none  such  was  ever  urged 
or  adopted  in  said  district  court;  that  at 
said  time  respondent  understood  that  this 
court  in  rendering  its  opinion  and  decision, 
and  in  using  the  language  therein  relative 
to  the  theory  of  the  state,  referred  solely 
to  the  proceedings  In  the  district  court  dur- 
ing the  trial  of  the  said  Patrick  Dwyer,  and 
not  to  the  proceedings  in  the  Supreme  Court; 
that,  when  said  case  was  on  trial  In  the  said 
district  court,  respondent  believed  the  case 
of  State  v.  Mlllain,  3  Nev.  409,  to  be  the  lead- 
ing authority  In  this  state  upon  the  ques- 
tion of  change  of  venue  in  a  criminal  case, 
and  an  authority  upon  the  qualification  of 
Jurors;  that  respondent  considered  his  court 
bound  by  the  Mlllain  Case,  and  believed  that 
this  court  had  overruled  said  Mlllain  Case 
without  so  stating;  that  respondent,  believ- 
ing that  this  court  in  its  opinion  "was  stat- 
ing matters  and  things  that  happened  at  the 
trial  in  said  district  court  and  criticising 
•wrongfully  and  unjustly  the  district  attorney 
In  his  conduct  of  said  trial  and  the  ruling 
of  respondent  therein,  and  being  without 
any  information  whatsoever  of  even  the 
word  'mistake*  having  been  uttered  in  con- 
nection with  the  homicide  In  the  argument 
before  the  said  Supreme  Court,  as  It  had  not 
been  before  the  district  court,  respondent 
made  the  statements  and  caused  them  to  be 
entered  In  the  minutes  of  the  district  court 
of  Lander  county;  that,  had  respondent 
known  of  the  question  of  mistake  having 
been  mentioned  when  the  remarks  of  respond- 
ent objected  to  were  being  made,  he  would 
have  modified  or  omitted  altogether  the  last 
paragraph  of  said  remarks,  and  now  stands 
ready  to  obey  the  order  of  the  court  In  that 
respect,  not  that  mistake  was  ever  relied  on 
at  the  trial  In  the  district  court,  for  such 
is  not  the  fact,  but  because  the  reference  to 
mistake  by  the  Attorney  General  before  the 
Supreme  Court  might  have  misled  said  court 
In  Its  ruling;  that  when  defendant  read  In 
the  opinion  of  the  Supreme  Court  of  the 
state  of  Nevada  the  following  language,  to 
wit:  'The  theory  of  the  state,  If  we  under- 
stand it,  was  that  the  defendant  killed  W'ilr 
liams  by  mistake' — he,  the  said  defendant, 
felt  not  only  aggrieved,  but  that  an  unjust  re- 
flection had  been  cast  upon  his  court,  for 
the  reason  that  under  such  a  theory  It  would 
have  been  the  duty  of  said  district  court  to 
have  given  an  Instruction  to  the  jury  upon 
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the  law  as  to  what  degree  of  crime,  If  any, 
a  homicide  committed  by  mistake  belonged 
to.  and,  as  no  such  instruction  was  given  or 
asked  for,  the  said  defendant,  for  the  time 
being  at  least,  believed  certain  of  his  rulings 
were  not  fully  considered  by  said  Supreme 
Court.  Defendant  with  all  possible  defer- 
ence claims  the  right  at  all  times  to  differ 
In  opinion  with  the  Supreme  Court,  state,  or 
national,  or  any  of  the  judges  thereof,  or 
their  opinions  on  matters  of  law,  If  in  his 
judgment  they  are  fairly  the  subject  of 
comment,  but  he  does  not  believe  and  never 
has  iu  criticising  unfairly  any  court,  judge, 
or  opinion,  and  will  not  do  so,  and  defend- 
ant denies  emphatically  that  in  any  action 
or  word  of  his  It  was  his  intention  to  im- 
pugn the  integrity,  honor,  or  dignity  of  the 
Supreme  Court  of  the  state  of  Nevada  or 
any  of  its  honorable  members,"  and  defendant 
is  surprised  and  disappointed  that  the  af- 
fidavit of  the  Attorney  General  should  con- 
tain aught  tending  to  question  the  respect 
of  defendant  for  said  Supreme  Court  and 
the  members  thereof.  Defendant  deeply 
regrets  the  happening  of  the  incident  which 
has  given  rise  to  these  proceedings,  and  re- 
grets that  his  language  used  ns  aforesaid 
should  have  received  the  construction  given 
it  in  the  said  affidavit  of  the  honorable  At- 
torney General,  for  such  was  not  the  iuteu- 
tion  of  defendant  at  the  time,  and  never  has 
been." 

The  question  is  presented  for  determina- 
tion whether  or  not  the  language  and  order 
of  respondent  in  question,  in  view  of  re- 
spondent's answer,  is  contemptuous  or  con- 
stitutes a  breach  of  the  duty  which  respond- 
ent as  a  member  of  the  bar  of  this  court  is 
bound  to  observe,  and,  if  it  does,  whether 
the  offense  is  sufficiently  grave  to  warrant 
disbarment  or  other  action  upon  the  part  of 
this  court.  In  fact,  the  question  is  present- 
ed whether  or  not  the  language  and  order 
could,  In  any  event,  be  deemed  contemptu- 
ous or  warrant  any  action  upon  the  part  of 
this  court,  upon  the  theory  that  they  are 
but  criticisms  of  au  opinion  of  a  court  which 
it  is  the  province  of  any  one  to  indulge  in, 
irrespective  of  whether  such  criticisms  are 
Just  or  unjust,  or  whether  or  not  they  are 
couched  In  respectful  language.  The  right 
to  criticise  an  opinion  of  a  court,  to  take  is- 
sue with  it  upon  Its  conclusions  as  to  a  legal 
proposition,  or  question  its  conception  of  the 
facts,  so  long  as  such  criticisms  are  made  in 
good  faith,  and  are  in  ordinarily  decent  and 
respectful  language,  and  are  not  designed  to 
willfully  or  maliciously  misrepresent  the  po- 
sition of  the  court  or  tend  to  bring  it  into 
disrepute,  or  lessen  the  respect  due  the  au- 
thority to  which  a  court  of  last  resort  Is  en- 
titled, cannot  be  questioned.  To  attempt  to 
declare  any  fixed  rule  marking  the  bounda- 
ries where  free  speech  in  reference  to  court 
proceedings  shall  end  would  be  as  dangerous 
as  it  would  be  difficult.  The  right  of  free 
speech  is  one  of  the  greatest  guaranties  to 


liberty  in  a  free  country  like  this,  even 
though  that  right  is  frequently  and  in  many 
instances  outrageously  abused.  Of  scarcely 
less,  if  not  of  equal,  importance,  is  the  main- 
tenance of  respect  for  the  judicial  tribunals, 
which  are  the  arbiters  of  questions  involving 
the  lives,  liberties,  and  property  of  the  peo- 
ple. The  duty  and  power  is  imposed  upon 
the  courts  to  protect  their  good  name  against 
lllfounded  and  unwarranted  attack,  the  effect 
of  which  would  be  to  bring  the  court  un- 
justly into  public  contempt  and  ridicule,  and 
thus  impair  the  respect  due  to  its  authority. 
While  it  is  the  duty  of  all  to  protect  the 
courts  against  unwarranted  attack,  that  duty 
and  obligation  rests  especially  upon  the  mem- 
bers of  the  bar  and  other  officers  of  the 
court.  It  would  be  foolish,  as  well  as  use- 
less, for  any  one  to  contend  that  the  very 
highest  courts  do  not  make  mistakes.  Courts 
themselves  prove  this  by  overruling  previous 
decisions.  The  rules  of  this  court,  as  in  the 
case  of  all  appellate  courts,  provide  that  after 
a  decision  is  rendered  the  losing  party  has 
the  right  of  petition  for  rehearing  in  order 
to  call  the  court's  attention  to  what  is  deem- 
ed a  misconception  of  the  case  or  an  erro- 
neous view  of  the  law.  This  court  has  fre- 
quently  granted  rehearings.  and  there  are 
several  instances  where  the  previous  deci- 
sion was  either  modi  tied  or  a  contrary  view 
of  the  law  taken  in  the  final  decision.  It 
is  appropriate  here  to  say  that,  if  the  district 
attorney  in  the  Dwyer  Case  believed  that 
this  court  had  misconceived  the  facts  of  the 
case  or  misapplied  the  law  in  any  material 
particular,  the  way  was  opeu  to  him,  and  it 
was  his  duty  to  have  sought  to  have  the 
same  corrected  upon  petition  for  rehearing. 
If  the  trial  judge  observed  that  a  mistake 
had  been  made  either  lu  fact  or  law,  or 
thought  that  the  opinion  was  so  framed 
as  to  put  his  court  in  a  false  light,  a  sugges- 
tion from  him  to  counsel  would  doubtless 
cause  the  matter  to  be  properly  presented 
to  the  court  and  the  same  investigated,  and. 
If  error  was  found  to  have  been  made,  It 
would  be  corrected.  Neither  the  district  judge 
nor  the  district  attorney  saw  fit  to  pursue 
such  a  course.  This  would  be,  at  least,  a 
more  ethical  procedure  than  to  wait  until 
opportunity  to  correct  an  error  had  passed, 
and  then  abuse  the  court  for  such  alleged  er- 
ror. Even  if  this  court  had  fallen  into  er- 
ror in  the  statement  which  it  incidentally 
made  regarding  what  It  understood  to  be 
the  state's  theory  of  the  case,  we  cannot  see 
any  occasion  for  such  strictures  as  those  con- 
tained in  respondent's  statement,  especially 
as  no  ruling  was  based  thereon.  Even  if 
counsel  for  the  state  had  not  specifically  ar- 
gued in  this  court  the  theory  of  mistake,  the 
expression  might  have  been  made,  as  we 
have  before  stated,  very  naturally  in  view 
of  the  testimony  In  reference  to  the  quarrel 
between  Dwyer  and  O'Brien,  and  Dwyer 
searching  for  O'Brien  just  previous  to  the 
shooting;  the  record  being  silent  as  to  any 
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positive  statement  negativing  the  theory  of 
mistake,  and  no  contention  ever  having  been 
made  either  In  this  or  the  Dwyer  proceeding 
that  this  evidence  was  admissible  upon  any 
other  theory. 

What  respondent  said  with  regard  to  the 
Dwyer  Case  being  a  reversal  of  the  Mil  lain 
Case,  If  it  could  be  segregated  from  the  bal- 
ance of  the  statement,  could  hardly  be  con- 
sidered objectionable  from  any  view,  although 
we  would  have  to  disagree  with  the  learned 
judge  as  to  the  effect  of  the  opinion  in  the 
Dwyer  Case.  The  Mlllaln  Case  was  tried 
in  Storey  county  at  a  time  when  the  popula- 
tion of  that  county  was  many  times  greater 
than  that  of  Lander  county  at  the  time  of  the 
Dwyer  trial,  and  the  courts  have  distinguish- 
ed between  communities  with  a  meager  and 
a  large  population.  In  the  Mlllaln  Case,  aft- 
er the  motion  for  change  of  venue  was  made, 
the  court  proceeded  and  apparently  without 
difficulty  obtained  12  competent  jurors  from 
the  number  who  were  in  attendance.  It 
seems  that  but  a  small  fraction  of  the  num- 
ber In  Storey  county  at  that  time  were  called 
or  examined.  In  the  Dwyer  Case  nearly  all 
the  jurors  obtainable  In  Lander  county  bad 
been  summoned  on  different  venires  and  ex- 
amined before  12  were  obtained,  and  several 
of  these  retained  to  try  the  case  showed  on 
voir  dire  that  they  had  opinions  bordering  on 
disqualification.  Of  the  numerous  witnesses 
examined  on  behalf  of  the  state  and  the  de- 
fendant on  the  motion  for  change  of  venue 
only  one  stated  that  he  believed  that  Dwyer 
"ould  have  a  fair  trial  in  that  county.  Threats 
had  been  made  to  take  him  from  the  sheriff 
and  execute  summary  vengeance.  Dwyer,  a 
migrating  gambler  and  stranger  In  Austin, 
had  soon  after  his  arrival  there  killed  an  in- 
nocent, popular,  and  worthy  young  man  who 
had  long  resided  in  that  place  and  was  well 
known  to  all  the  residents,  and  naturally  ow- 
ing to  this  deplorable  Incident,  a  strong  feel- 
ing existed  there  against  the  defendant,  al- 
though It  alone  may  not  have  been  sufficient 
to  warrant  a  change  of  the  place  of  trial.  In 
other  respects  the  two  cases  are  distinguish- 
able on  the  facta.  We  quoted  from  the  Mil- 
lain  Case,  and  had  no  thought  of  reversing 
it.  But,  however,  we  do  not  question  the 
right  of  respondent  to  differ  with  us  In  the 
view  he  takes  of  the  two  cases.  We  do  not 
question  the  right  of  respondent  to  take  the 
view  he  did  of  the  Mlllaln  Case.  When  he 
came  to  the  conclusion  that  the  Mlllaln  Case 
was  controlling  and  under  the  interpretation 
which  he  placed  upon  It  required  that  he 
deny  the  motion  for  a  change  of  venue,  it  be- 
came his  duty  to  decide  according  to  his  con- 
clusion. Upon  appeal  the  case  came  under 
the  prerogative  of  this  court,  and  it  was  our 
province  and  duty  to  decide  the  appeal  as  we 
became  convinced  it  should  be  decided.  There 
is  no  word  of  criticism  in  the  Dwyer  opinion 
"or  unjust  reflection"  upon  either  the  conduct 
of  the  district  attorney  or  the  trial  judge,  un- 
less a  respectful  disagreement  with  the  trial 


court  upon  a  matter  of  law  can  be  called  a 
criticism,  and  we  do  not  think  it  properly  can 
be  so  called. 

Respondent  considering  that  this  court  had 
erroneously  stated  as  a  fact  something  which. 
In  his  opinion,  was  unwarranted  from  the  rec- 
ord, and  which  he  characterized  as  stated  pos- 
sibly "for  the  purpose  of  bolstering  up  a  de- 
cision" which,  to  his  mind,  "is  neither  found- 
ed on  law  nor  supported  by  fact,"  proceeds 
to  declare  the  opinion  as  a  whole  to  be  an 
"abnormally  strange  document,"  that  it  was 
unfair  both  to  the  district  attorney  and  the 
trial  court,  and  a  reversal  of  a  former  deci- 
sion which  had  been  the  accepted  law  of  this 
state  for  40  years.  All  of  this  is  further 
characterized  as  "reprehensible  If  the  court 
knew  what  it  was  doing,  pitiful  if  it  did  not" 
It  cannot  reasonably  be  claimed  In  this  case 
that  the  remarks  of  respondent  are  mere 
criticisms  of  an  opinion  of  this  court  which 
were  inadvertently  made  because  of  misin- 
formation as  to  what  transpired  in  the  pres- 
entation of  the  case  upon  appeal.  It  appears 
from  the  statement  quoted  that  the  assumed 
error  upon  the  part  of  this  court  in  reference 
to  the  theory  of  mistake  was  only  made  the 
excuse  for  the  offensive  language  used  In 
commenting  upon  the  opinion  as  a  whole. 
That  respondent  was  in  error  In  regard  to  all 
of  his  references  to  the  opinion  of  this  court 
would  not  have  been  deemed  an  occasion  for 
citation,  if  such  comments  had  not  been  ex- 
pressed in  language  reflecting  upon  the  honor, 
integrity,  and  dignity  of  this  court  But  re- 
spondent did  not  see  fit  to  couch  his  criticisms 
in  respectful  language.  Upon  the  contrary, 
the  whole  tenor  of  the  statement  and  order  of 
respondent  1b  not  only  highly  disrespectful, 
but  contains  covert  intimations  of  grave  mis- 
conduct upon  the  part  of  this  court  To  sug- 
gest that  a  court  uses  a  false  statement  of  a 
fact  to  "bolster  up"  an  opinion  characterized 
as  an  "abnormally  strange  document"  Is  an 
intimation  that  the  court  is  guilty  of  such 
conduct  as  would  justly  warrant  the  Im- 
peachment of  every  member.  This  intima- 
tion, however,  is  modified  by  its  author,  so 
that  the  conduct  of  the  members  of  this  court 
is  declared  to  be  "reprehensible"  only  in  the 
event  "the  court  knew  what  it  was  doing," 
otherwise  the  position  of  the  court  would  be 
only  "pitiful."  These  observations  and  In- 
timations are  made  by  an  attorney  and  officer 
of  this  court  while  acting  in  his  capacity  as  a 
district  judge,  though  they  are  not  made  in 
any  judicial  proceeding  pending  before  him. 
That  they  were  made  with  the  view  of  receiv- 
ing public  attention  is  evidenced  by  the  fact 
that  they  are  ordered  spread  upon  the  minutes 
of  bis  court  to  remain  a  perpetual  Impeach- 
ment of  this  court  There  can  be  but  one  ef- 
fect of  such  language  published  to  the  world 
by  one  holding  the  high  and  responsible  posi- 
tion which  respondent  holds.  That  effect 
is  to  destroy,  in  a  measure  at  least  public 
confidence  in  the  integrity  of  the  highest 
tribunal  in  the  state,  and  thus  impair  the 
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respect  due  Its  authority.  To  publish  such 
statements  as  those  of  respondent's  in  a  com- 
munity where  the  feeling  had  recently  been 
high,  and  in  places  bordering  upon  mob  vio- 
lence, might  result  in  the  gravest  wrong.  If 
any  considerable  portion  of  a  community  is 
led  to  believe  that,  either  because  of  gross 
Ignorance  of  the  law  or  because  of  a  worse 
reason,  it  cannot  rely  upon  the  courts  to  ad- 
minister justice  to  a  person  charged  with 
crime,  that  portion  of  the  community,  upon 
some  occasion,  is  very  likely  to  come  to  the 
conclusion  that  it  is  better  not  to  take  any 
chances  on  the  courts  failing  to  do  their  duty. 
Then  may  come  mob  violence  with  all  Its 
detestable  features.  To  say  that  respondent 
meant  no  disrespect  for  this  court  is  con- 
trary to  the  plain  meaning  of  the  language 
used,  and  the  order  directing  that  it  be 
spread  upon  the  minutes  of  the  district  court. 

Is  the  making  of  the  false  and  defamatory 
statement  by  respondent  a  violation  of  his 
duty  as  an  attorney  and  officer  of  this  court? 
"It  is  the  duty  of  an  attorney  not  merely  to 
observe  the  rules  of  courteous  demeanor  in 
open  court,  but  also  to  abstain  out  of  court 
from  all  insulting  language  and  offensive 
conduct  towards  the  judges  personally  for 
their  judicial  acts.  For  a  breach  of  this 
duty  an  attorney  may  be  suspended  or  dis- 
barred." 4  Cyc.  908,  and  authorities  cited. 
Both  by  statute  (Comp.  Laws,  9  2625)  and 
inherent  power,  the  Supreme  Court  is  given 
control  over  attorneys  who  receive  a  license 
to  practice  through  its  authority  to  sus- 
j>end  or  disbar  them  for  good  cause  shown, 
and  this  is  in  no  way  a  violation  of  their  con- 
stitutional privilege.  If  any  attorney  of  this 
court  unwarrantedly  and  without  just  and 
legal  cause  maligns  a  court  In  this  state,  this 
court,  upon  proper  showing,  may  disbar  him. 
Any  tribunal  that  cannot  tolerate  free  dis- 
cussion and  criticism  of  its  decisions  is  justly 
entitled  to  contempt,  but,  on  the  other  hand, 
little  respect  is  due  to  a  court  that  will  hesi- 
tate to  check  or  discipline  any  of  its  attor- 
neys or  officers  who  are  so  devoid  of  profes- 
sional ethics  and  ordinary  courtesy  as  to  mis- 
represent, and  villlfy  it  in  open  court  without 
any  cause  or  semblance  of  reason. 

In  regard  to  respondent's  claim  that  he  did 
not  Intend  any  disrespect,  and  that  he  was 
not  aware  that  the  prosecution  In  the  Dwyer 
Case  had  advanced  anything  In  this  court 
regarding  the  theory  of  killing  by  mistake,  it 
may  be  said  that  with  words,  as  with  acts, 
it  Is  presumed  that  the  offender  Intended 
their  plain  meaning  and  natural  and  prob- 
able consequences.  If  the  terms  "reprehen- 
sible" and  "pitiful"  as  used  by  respondent 
are  not  clearly  disrespectful  and  scurrilous, 
it  is  hard  to  conceive  of  any  that  would  be, 
and  it  Is  but  reasonable  to  conclude  that  they 
were  employed  and  spread  upon  the  minutes 
by  respondent  in  an  effort  to  belittle  and 
discredit  this  court  in  Its  opinion  for  the 
purpose  of  trying  to  sustain  his  own  before 
the  bar  of  public  opinion  in  a  community 


where  a  strong  feeling  existed  in  regard  to 

the  Dwyer  Case.   In  re  Chartz,  29  Nev.  , 

85  Pac.  353,  5  L.  R.  A.  (N.  S.)  916,  a  decision 
filed  March  1,  1906,  an  attorney  of  this  court 
had  his  brief  stricken  out,  was  reprimanded 
and  warned  and  charged  with  costs  of  the 
proceedings  for  stating  in  the  brief  that  In 
his  opinion  the  decisions  favoring  the  power 
of  the  state  to  limit  the  hours  of  labor,  on 
the  ground  of  the  police  power  of  the  state, 
were  wrong  and  written  by  men  who  had 
never  performed  manual  labor,  or  by  politi- 
cians and  for  politics,  and  that  they  did  not 
know  what  they  wrote  about.  In  that  case 
we  said:  "By  using  the  objectionable  lan- 
guage stated  respondent  became  guilty  of 
contempt  which  no  construction  of  the  words 
can  excuse  or  purge.  His  disclaimer  of  any 
intention  of  disrespect  of  the  court  may  pal- 
liate, but  cannot  justify,  a  charge  which  un- 
der any  explanation  cannot  be  construed  oth- 
erwise than  as  reflecting  on  the  intelligence 
and  motives  of  the  court."  A  number  of  de- 
cisions regarding  misconduct  by  attorneys 
are  reviewed  In  that  case.  We  quoted  with 
approval  language  holding  that,  where  words 
are  offensive  and  insulting  per  se,  the  offend- 
er may  be  punished,  and  that  the  disavowal 
of  any  intention  of  disrespect  may  tend  to 
excuse,  but  cannot  justify,  them.  We  there 
quoted  with  approval  from  Sears  v.  Star-bird. 
75  Cal.  91,  16  Pac.  531,  7  Am.  St  Rep.  123. 
where  an  attorney  was  censured  and  his  brief 
was  stricken  out  by  the  Supreme  Court  of 
California  because  It  contained  reflections 
upon  the  judge  of  the  superior  court  This 
was  equivalent  to  saying  that  we  will  protect 
the  district  courts  of  this  state  from  the  abuse 
of  attorneys  who  are  officers  of  this  court 
and  we  feel  Justified  in  extending  the  same 
protection  to  this  tribunal.  In  line  with  oth- 
er decisions  cited  there  we  quoted  from  the 
opinion  of  the  Chief  Justice,  speaking  for 
the  court,  In  State  v.  Morrill,  16  Ark.  384: 
"If  it  were  the  general  habit  of  the  commu- 
nity to  denounce,  degrade,  and  disregard  the 
decisions  and  judgments  of  the  courts,  no 
man  of  self-respect  and  just  pride  of  reputa- 
tion would  remain  upon  the  bench,  and  such 
only  would  become  the  ministers  of  the  law 
as  were  insensible  to  defamation  and  con- 
tempt But  happily,  for  the  good  order  of 
society,  men,  and  especially  the  people  of 
this  country,  are  generally  disposed  to  respect 
and  abide  the  decisions  of  the  tribunals 
ordained  by  government  as  the  common  ar- 
biters of  their  rights.  But  where  Isolated  In 
dlvlduals,  in  violation  of  the  better  Instinct 
of  human  nature,  and  dlsregardful  of  law 
and  order,  wantonly  attempt  to  obstruct  thi 
course  of  public  Justice  by  disregarding  and 
exciting  disrespect  for  the  decisions  of  its 
tribunals,  every  good  citizen  will  point  them 
out  as  proper  subjects  of  legal  animadver- 
sion. A  court  must  naturally  look  first  10 
an  enlightened  and  conservative  bar,  govern- 
ed by  n  high  sense  of  professional  ethics, 
and  deeply  sensible,  as  they  always  are,  of 
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Its  necessity  to  aid  In  the  maintenance  of 
public  respect  for  Its  opinions." 

Nor  is  the  fact  that  defendant  did  not 
know  that  the  district  attorney  and  Attorney 
General  had  argued  regarding  the  theory  of 
mistake  in  this  court  any  justification.  As 
an  attorney  and  incumbent  of  the  high  of- 
fice of  district  judge,  he  knew,  or  certainly 
ought  to  have  known,  that  It  was  not  prop- 
er for  him  to  charge  this  court  or  any  tribun- 
al or  Individual  with  any  offense,  however 
high  or  low,  or  with  any  shortcoming  sim- 
ply because  be  did  not  know.  He  was  aware 
of  ample  that  had  transpired  before  him 
when  the  evidence  was  introduced  by  tb* 
prosecution  in  Its  case  in  chief  of  the  quar- 
rel between  Dwyer  and  O'Brien  and  that 
Dwyer  had  threatened  and  was  seeking 
O'Brien  on  the  evening  he  killed  Williams  a 
stranger  to  him,  to  justify  the  statement 
made  as  an  inference  In  the  opinion  of  this 
court  to  which  he  took  exception  even  if  the 
district  attorney  and  the  Attorney  General 
had  not  presented  anything  in  their  argu- 
ment regarding  the  theory  of  mistake.  It 
is  the  duty  of  all  attorneys  to  be  honest  and 
honorable,  to  conduct  themselves  as  gentle- 
men, and  to  show  due  respect  and  courtesy, 
to  enlighten  and  assist  the  courts,  but  nev- 
er to  attempt  to  mislead  or  misrepresent  re- 
garding law  or  facts.  When  they  fall  In  any 
of  these  respects,  It  Is  essential  to  the  proper 
maintenance  of  the  respect  and  dignity  due 
to  the  court,  and  to  the  proper  administra- 
tion of  Justice,  that  they  be  brought  to  a 
realization  of  their  duties  by  a  reprimand, 
suspension,  or  disbarment,  and  some  times 
by  fine  and  imprisonment.  Although  re- 
spondent, as  well  as  all  others,  was  at  lib- 
erty to  differ  from  and  to  criticise  any  opin- 
ion of  this  court,  there  is  a  broad  distinction 
between  difference  of  opinion  or  legitimate 
criticism,  and  mere  misrepresentation  or  vil- 
liflcation  sought  to  be  justified  on  such  mis- 
representation. If  respondent  were  unable  to 
see  any  material  difference  between  the  cir- 
cumstances existing  In  the  Dwyer  and  Mil- 
lain  Cases,  It  was  his  privilege  to  criticise 
the  decision,  and  to  say  that  in  his  judg- 
ment it  was  wrong,  and  a  reversal  of  the 
Millain  Case;  but,  when  he  went  further, 
and  made  a  false  statement  regarding  what 
had  been  presented  to  his  court  and  followed 
his  misrepresentation  by  vlllifylng  and  con- 
temptuous words,  as  an  attorney  he  passed 
beyond  the  freedom  of  discussion  and  criti- 
cism. Also,  he  must  have  been  aware  that 
he  was  not  acting  in  impeachment  charges, 
nor  in  any  proceedings  authorized  by  law, 
and  that  there  was  no  warrant  or  authority 
for  him  as  district  Judge  to  befoul  the  rec- 
ords of  his  court  with  the  misrepresentation 
and  disrespectful  remarks,  and  consequently 
It  seems  that  he  had  no  purpose  but  a  mali- 
cious one  in  so  entering  them,  even  If  they 
could  be  considered  permissible  criticism. 
If  mere  abuse  of  this  tribunal  by  its  attor- 


neys were  to  be  encouraged  or  tolerated, 
there  would  seem  to  be  no  necessity  or  ex- 
cuse for  the  entry  of  these  scurrilous  re- 
marks In  the  record.  The  fact  that  defend- 
ant stands  so  high  in  esteem  and  as  an  able 
attorney  and  judge  tends  to  aggravate  rather 
than  excuse  his  conduct  The  greater  his 
standing  and  ability  the  more  careful  he 
should  be  in  word  and  act,  and  the  better 
example  he  should  set  for  attorneys  practicing 
before  his  own  and  other  courts.  It  may  bo 
said  that  after  the  order  had  been  entered 
for  a  change  of  venue  the  case  was  removed 
to  and  pending  in  the  district  court  of  Elko 
county,  and  liable  to  come  here  again  on  ap- 
peal. If  it  had  been  in  some  other  court 
from  the  beginning  and  never  In  respond- 
ent's, that  would  not  have  been  Justification 
for  him  to  resort  to  such  abuse  and  have  it 
recorded.  The  position  of  a  court  in  a  case 
like  the  present  is  always  a  delicate  one. 
No  person  regrets  more  than  we  that  thero 
was  ever  occasion  for  the  present  proceeding. 
Unpleasant  however,  as  it  may  be,  we  would 
not  be  doing  our  duty  to  the  court  over 
which  we  have  the  honor  and  responsibility 
of  presiding  did  we  pass  unnoticed  the  con- 
duct of  respondent.  While  attorneys  have 
the  widest  latitude  to  differ  with  and  to 
criticise  the  opinions  of  this  or  other  courls, 
yet,  when  they  resort  to  misrepresentation 
and  unwarranted  assaults  upon  the  courts 
whose  officers  they  are,  they  violate  their 
duty  and  obligation.  Tbey  should  remem- 
ber that  as  one  of  the  conditions  of  their  ad- 
mission to  practice  they  have  taken  an  oath 
to  support  the  government  and  Constitution 
of  this  state,  under  which  the  district  and 
Supreme  Courts  were  created,  and  to  ob- 
serve or  perform  the  duties  of  an  attorney, 
nor  ought  they  forget  that  tbey  are  members 
of  a  profession  which  they  should  ever  try 
to  keep  unsullied.  The  language  and  order 
of  respondent,  considered  as  a  whole,  is  not 
within  the  province  of  legitimate  criticism, 
but  Is  of  that  character  which  Is  an  unwar- 
ranted reflection  upon  the  honor,  integrity, 
and  dignity  of  this  court,  the  effect  of  which 
is  to  impair  the  respect  due  its  authority, 
and  constitutes  a  grave  breach  of  profes- 
sional propriety. 

Because  of  the  language  and  entry  com- 
plained of,  It  is  ordered  that  the  respond- 
ent, Peter  Breen,  be  suspended  and  prohibit- 
ed from  practicing  or  appearing  as  an  attor- 
ney or  counsellor  at  law  In  any  of  the  courts 
of  this  state  until  the  further  order  of  th!s 
court,  and,  unless  within  20  days  from  th» 
filing  of  this  opinion  he  causes  the  language 
and  order  which  he  had  so  entered  in  the 
minutes  of  the  district  court  to  be  expunged 
from  the  records  of  that  court,  and  there- 
upon presents  to  this  court  an  affidavit  or 
other  satisfactory  evidence  that  said  lan- 
guage and  order  have  been  so  expunged,  a 
further  order  will  be  entered  by  this  court 
on  the  first  day  of  its  next  term  directing 
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that  hit  name  be  struck  from  the  roll  of  at- 
torneys, and  disbarring  him  from  thereafter 
appearing  or  practicing  In  any  of  the  court* 
of  this  state. 


(SO  NaT.  186) 

In  re  BBEEN.    (No.  1,738.) 
(Supreme  Court  of  Nevada,   i'eb.  19,  1906.) 

Contempt— Formes  Disbabment  or  Attorney 
—Punishment. 

Where  the  Supreme  Court  disbarred  an  at* 
torney  for  misconduct  in  criticising  the  court, 
a  proceeding  to  punish  him  for  contempt  for 
the  same  language  will  be  dismissed,  since  to 

Eunish  him  for  contempt  will  amount  to  the 
n posit  ion  of  double  punishment. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Contempt,  §§  117-121.] 

Proceedings  to  punish  Peter  Breen  for  con- 
tempt of  court  Dismissed. 

PER  CURIAM.  The  facts  upon  which  this 
proceeding  was  based  are  fully  stated  In  the 
proceedings  for  disbarment  this  day  deter- 
mined. 93  Pac.  997.  It  Is  the  opinion  of  the 
court  that  the  purpose  for  which  citation  was 
issued  In  the  contempt  proceeding  has  been 
fully  accomplished  in  the  proceedings  for  dis- 
barment. If  the  respondent  were  adjudged 
guilty  of  contempt  for  the  language  complain- 
ed of,  the  punishment  Imposed  would  be  in  the 
nature  of  a  double  punishment,  which  the 
court  has  no  disposition  to  Impose,  and,  In 
consideration  of  the  Judgment  rendered  In  the 
disbarment  proceeding  this  day,  this  pro- 
ceeding Is  dismissed. 

(30  Nev.  187) 

In  re  MAESTRETTI.    (No.  1,741.) 

(Supreme  Court  of  Nevada.   Feb.  19,  1903.) 

District  and  Prosecuting  Attorneys— Mis- 
cohduct— Unwarranted  Criticism  or  Su- 
preme Court— Suspension. 

A  prosecuting  attorney  in  his  argument  be- 
fore the  Supreme  Court  in  a  homicide  ca>e  stated 
that  the  evidence  showed  that  accused  at  the 
time  he  killed  decedent  meant  to  kill  another. 
The  court  in  its  opinion  stated  that  the  evidence 
showed  that  such  was  the  fact  Subsequently 
the  prosecuting  attorney  stated  in  the  district 
court  that  there  was  nothing  in  the  record  war- 
ranting the  Supreme  Court  in  saying  that  ac- 
cused when  he  killed  decedent  intended  to  kill 
another.  He  admitted  that  his  statement  was 
not  true,  and  that  the  opinion  of  the  Supreme 
Court  correctly  stated  the  facts,  and  attempted 
to  justify  his  statement  before  the  district  court 
because  of  adverse  criticism  based  on  his  con- 
duct in  the  case.  Held,  that  the  prosecuting  at- 
torney was  guilty  of  misconduct  warranting  his 
temporary  suspension. 

Proceedings  for  the  disbarment  of  A  J. 
Maestretti,  an  attorney.  Judgment  of  sus- 
pension awarded. 

B.  C.  Stoddard,  Atty  Geru,  for  the  State. 
Campbell,  Metson  &  Brown,  Campbell,  Met- 
son,  Drew,  Oatman  &  Mackenzie,  W.  B.  Pitt- 
man,  Charles  Lewers,  and  Bartlett  &  Thatch- 
er, for  respondent 


PEB  CURIAM.  The  facts  upon  which  this 
proceeding  was  based  are  very  fully  set  forth 
In  the  opinion  rendered  In  the  proceedings 
against  Peter  Breen  for  disbarment,  to  which 
opinion  reference  Is  made  for  a  more  com- 
plete understanding  of  this  case.  In  response 
to  the  citation,  respondent  filed  an  answer, 
in  which  he  admitted  making  the  statement 
attributed  to  him  at  the  time  and  in  the  man- 
ner charged  In  the  citation.  For  convenience 
of  consideration  the  statement  of  respondent 
In  question  Is  here  repeated:  "If  It  please  the 
court,  at  this  time  I  wish  to  rise  to  the 
question  of  privilege  In  relation  to  a  state- 
ment made  In  the  disposition  of  this  case, 
wherein  it  was  reversed  in  the  Supreme 
Court,  and  that  is  this:  In  its  decision  the 
Supreme  Court  has  stated  in  substance  that 
the  theory  of  the  prosecution  In  this  case  was 
that  Dwyer  killed  Williams  through  mistake 
while  looking  for  a  man  named  O'Brien  with 
whom  the  defendant  had  bad  trouble  during 
the  day  over  a  prostitute.  I  wish  to  state  at 
this  time  that  that  is  absolutely  not  the 
fact;  further,  that  there  is  nothing  In  the 
records  from  the  first  page  to  the  last  which 
suggests,  or  would  warrant  the  Supreme 
Court  in  making  such  a  statement  In  its  deci- 
sion, and  where  anything  is  shown  on  that 
record  upon  which  the  Supreme  Court  ren- 
ders such  a  decision  Is  beyond  my  understand- 
ing." The  answer  of  respondent  avers,  how- 
ever, that  he  did  not  know  at  the  time  he 
made  the  statement  that  Judge  Breen  was 
going  to  order  it  spread  upon  the  minutes,  and 
had  nothing  to  do  with  the  making  of  such 
order.  He  further  avers  that  he  had  no  In- 
tention of  being  contemptuous  In  his  said  re- 
marks. From  the  answer  of  respondent  we 
quote  the  following  extracts:  "When  this  de- 
cision was  rendered,  see  the  essential 
points  were  copied  In  the  Austin  Reveille 
and  printed  there,  leaving  out  all  of  those  af- 
fidavits that  were  cited  and  the  testimony  on 
the  question  of  venue,  and  some  parties  had 
suggested  to  me:  'Was  that  your  theory? 
Was  that  what  you  tried  to  prove  in  the  case, 
that  Dwyer  killed  Williams  through  mistake 
while  hunting  for  O'Brien?*  And,  of  course. 
It  is  very  hard  to  explain  to  an  ordinary  cit- 
izen some  legal  matters,  and  that  being  my 
Intent  to  prove  that  Dwyer  had  the  intent  to 
commit  a  felony,  to  show  his  state  of  mind, 
is  why  I  made  that  statement  In  the  district 
court  In  Austin.  I  do  not  deny  that  I  made 
It  I  believe  those  are  the  words  I  used. 
It  was  not  made,  notwithstanding  the  lan- 
guage might  be  contemptuous  In  Itself.  It 
certainly  was  not  made  with  any  spirit  of 
contempt  whatever.  •  •  •  During  the 
conduct  of  the  trial  of  the  case,  I  did  not 
want  to  prove  mistake.  They,  the  defense, 
relied  solely  on  the  defense  of  temporary 
insanity,  and  this  was  the  thing  that  present- 
ed itself  to  my  mind:  The  statute,  I  believe, 
in  substance  says  that,  where  the  killing  Is 
proven,  ths  burden  of  justification  or  excuse 
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lies  on  the  defendant.  I  felt  that  If  I  proved 
that  Dwyer  killed  Williams  and  simply  prov- 
ed that,  and  let  it  stand,  that  I  might  have 
had  a  conviction  of  some  kind  or  other,  but 
with  that  bare  proof,  the  bare  fact,  without 
proving  that  he  intended  to  commit  murder, 
would  not  have  given  me  a  verdict  of  murder 
In  the  first  degree.  I  believe  that  Dwyer 
killed  Williams  by  mistake.  I  know  that  he 
had  nothing  against  Williams.  I  think  the 
record  shows  that  he  did  not  know  Williams, 
and  had  not  seen  him  before.  The  only  In- 
ference  you  can  draw  from  the  record  is  that 
he  killed  him  [Williams]  by  mistake.  *  •  • 
I  had  no  consultation  at  all  with  Gen.  Stod- 
dard until  I  came  to  Carson  two  or  three 
days  prior  to  the  argument,  and  I  remember 
that  we  discussed  the  fact  that  the  theory  of 
mistake  had  not  been  raised  by  the  defense, 
and  that  it  would  be  well  to  submit  that  to 
the  court  in  the  eveut  that  they  considered 
that  phase  of  it ;  that  is  the  substance  of  It. 
We  discussed  the  proposition  whether  or  not 
mistake  could  be  murder  in  the  first  degree, 
and  the  cases  we  looked  up  support  the  con- 
tention that  a  conviction  under  such  circum- 
stances could  be  murder  in  the  first  degree. 
I  believe  there  was  ample  justification  from 
the  record  for  the  court  to  have  made  the 
statement  that  it  did  in  its  opinion,  because 
any  lay  person,  and  I  presume  any  lawyer  or 
judge,  after  reading  the  thing  over  thorough- 
ly, would  come  to  the  conclusion  that  Dwyer 
killed  Williams  while  looking  for  O'Brien.  At 
the  same  time  I  never  prosecuted  directly  on 
that  theory.  That  question  never  was  raised 
as  an  issue  in  the  case.  *  *  *  At  the 
time  I  made  the  remarks  in  the  lower  court 
I  had  read  the  opinion  attached  to  the  re- 
mittitur. I  understood  then,  and  do  now, 
that  the  case  was  reversed  solely  upon  the 
point  of  the  change  of  venue,  and  that  the 
theory  of  the  prosecution  had  nothing  to  do 
with  the  determination  of  the  case  on  ap- 
peal— that  it  was  just  an  incidental  matter." 

Upon  the  oral  argument  in  this  court  of  the 
case  of  the  State  v.  Patrick  Dwyer,  91  Pac. 
805,  respondent  made  the  following  state- 
ment: "There  is  one  point  I  did  not  Intend 
to  touch  upon,  but  I  have  been  requested  to 
do  so  and  in  examining  the  record  the  court 
will  find,  and  I  suppose  that  is  the  reason 
the  objection  is  taken,  that  the  feeling  or  in- 
tent to  take  life  was  not  as  to  Williams,  but 
as  to  O'Brien,  and  that  the  killing  of  Wil- 
liams, It  will  be  discovered  by  this  court, 
must  have  been  an  accident,  that  Dwyer 
meant  to  get  O'Brien,  and  not  Williams,  and 
upon  that  point  we  have  collected  a  few  au- 
thorities which  we  wish  to  call  to  the  at- 
tention of  this  court.  Jackson  v.  State,  106 
Ala.  12.  IT  South.  33;  McGebee  v.  State,  62 
Miss.  772,  52  Am.  Rep.  209 ;  People  v.  Torres, 
38  Cal.  141 ;  21  Am.  Encyc.  of  Law,  104, 105." 
It  appears  from  the  answer  of  respondent, 
from  the  argument  made  by  him  in  this  court 
upon  the  appeal  In  the  Dwyer  Case,  the  brief 
of  the  Attorney  General,  as  well  as  from  the 


record  in  the  latter  case  itself,  that  the  state- 
ment made  by  respondent  In  the  district 
court  at  Austin  was  wholly  unjustifiable  and 
contrary  to  the  facts.  It  was  this  statement 
apparently  which  prompted  the  trial  judge  to 
make  the  offensive  remarks  and  order  con- 
sidered in  the  proceedings  against  Peter 
Breen.  It  may  be  conceded  that  respondent 
at  the  time  he  made  the  remarks  in  question 
did  not  anticipate  that  they  would  have  the 
effect  which  they  did.  We  cannot,  however, 
overlook  the  fact  that  respondent  made,  to 
say  the  least,  a  deliberate  misleading  state- 
ment In  open  court  concerning  an  opinion  of 
this  court,  which  conduct  upon  his  part,  un- 
der all  the  circumstances,  was  a  breach  of 
professional  propriety.  Respondent's  re- 
marks did  not,  however,  contain  any  offen- 
sive or  insulting  language.  Upon  issuance 
of  citation,  and  before  it  reached  Austin  for 
service,  respondent  promptly  appeared  and 
filed  an  answer  frankly  acknowledging  his  er- 
ror, and  has  manifested  a  commendable  dis- 
position to  correct  the  same  so  far  as  in  his 
power  lies. 

Judges,  Juries,  prosecuting  attorneys  and 
lawyers  generally,  in  the  performance  of 
their  sworn  duty,  are  frequently  obliged  to 
place  themselves  in  opposition  to  public  opin- 
ion, and  when  such  occasions  arise  ought  to 
be  fearless  in  upholding  the  right  as  they  see 
it.  The  cool,  deliberate,  and  dispassionate 
proceedings  of  courts  are  better  calculated 
to  reach  a  just  judgment  than  is  public  opin- 
ion, which,  whether  based  upon  press  reports 
or  not,  is  necessarily  largely  controlled  by 
hearsay  evidence,  which  is  often  partially, 
and  sometimes  wholly,  unreliable.  Consid- 
ering the  stress  under  which  respondent 
made  the  statement  in  the  district  court 
which  was  contrary  to  the  argument  he  made, 
and  the  position  he  had  taken  In  this  court 
regarding  the  theory  of  mistake,  his  prompt 
appearance  and  disavowal  of  any  intention 
of  being  contemptuous,  his  frank  confession 
of  error,  and  his  manifest  willingness  to  cor- 
rect the  same  as  far  as  In  his  power  lies,  we 
are  not  disposed  to  inflict  any  severe  punish- 
ment; but  by  way  of  reprimand  and  as  a 
warning  it  is  the  order  of  the  court  that  he 
stand  suspended  from  practice  in  all  the 
courts  of  this  state  for  the  period  of  30 
days  from  the  date  of  the  filing  of  this  opin- 
ion, this  suspension  not  to  apply  to  his  of- 
ficial duties  as  district  attorney. 


In  re  MAESTRETTI.    (No.  1,740.) 

(Supreme  Court  of  Nevada.    Feb.  19,  1908.) 

Proceedings  to  punish  A.  J.  Maestrettl  for 
contempt  of  court  Dismissed. 

PER  CURIAM.  The  facts  upon  which  this 
proceeding  is  based  are  stated  in  the  opinions 
in  the  proceedings  against  Peter  Breen  (93 
Pac  997)  and  respondent  herein  for  dlsbar- 
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ment  filed  this  day  (93  Pat  1004).  In  view 
of  the  latter  opinion,  this  contempt  pro- 
ceeding against  respondent  is  dismissed. 


CITY  OF  LOS  ANGELES  v.  LOS  ANGELES 

INDEPENDENT  GAS  CO.   (L.  A.  1.935.) 
(Supreme  Court  of  California.  Jan.  24,  1908.) 

1.  Licenses  —  Municipal  Ordinances  —  Gas 
Companies— Constitutional  Law. 

A  Los  Angeles  ordinance  requiring  gas  com- 
panies to  pay  $100  a  month  as  a  license  tax  is 
not  invalid  within  the  charter  provision  (St. 
1889,  p.  457)  that,  in  imposing  such  taxes,  no 
discrimination  shall  be  made  between  persons 
engaged  in  the  same  business  otherwise  than  by 
proportioning  the  tax  upon  any  business  to  the 
amount  of  business  done,  though  one  gas  com- 
pany's property  is  worth,  and  its  earnings  are, 
much  less  than  another's:  the  charter  provision 
not  forbidding  the  imposition  of  a  uniform  li- 
cense tax  upon  all  engaging  in  a  particular  call- 
ing. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Licenses,  f|  8-13.] 

2.  Same. 

A  $100  monthly  license  tax  by  a  city  upon 
gas  companies,  regardless  of  the  business  done 
and  the  earnings,  does  not  infringe  Const,  art 
13,  S  1.  requiring  all  property  to  be  taxed  in 
proportion  to  its  value  to  be  ascertained  as 
provided  by  law,  and  denning  property  as  in- 
cluding franchises,  etc. ;  occupation  taxes  not 
falling  within  the  constitutional  provision. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Licei    s,  $8  8-13.] 

3.  Constitutional   Law  — Class  Legisla- 
tion. 

A  $100  monthly  license  tax  by  a  city  upon 
gas  companies,  regardless  of  the  business  done 
or  earnings,  is  not  unconstitutional  as  an  un- 
reasonable discrimination. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  32,  Licenses,  S§  8-13.] 

4.  Licenses— Taxes. 

A  $100  monthly  license  tax  by  a  city  upon 
gas  companies  is  an  exercise  of  the  taxing,  and 
not  the  police,  power:  and  hence  the  rule  that 
penalties  or  fees  exacted  for  permits  issued  un- 
der police  regulations  must  bear  some  reason- 
able proportion  to  the  expenses  of  regulating  the 
business  is  inapplicable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32.  Licenses,  §§  8-13.] 

5.  Same. 

A  $100  monthly  license  tax  by  a  city  upon 
gas  companies  is  not  invalid  as  prohibitive  or 
unduly  oppressive  as  to  a  company  whose  prop- 
erty in  the  city  is  not  worth  more  than  $100,000, 
and  whose  income  is  only  $1,500  monthly. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Licenses,  §§  8-15.] 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Charles  Monroe, 
Judge. 

Action  to  recover  license  taxes  by  the  city 
of  Los  Angeles  against  the  Los  Angeles  Inde- 
pendent Gas  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

H.  M.  Baretow  and  Clara  Shortridge  Foltz, 
for  appellant.  Leslie  R.  Hewitt,  Lewis  R. 
Works,  and  W.  B.  Mathews,  for  respondent. 

SHAW,  J.  This  Is  a  suit  to  recover  license 
taxes  imposed  by  an  ordinance  of  the  city 
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of  Los  Angeles.  The  clause  relating  to  de- 
fendant is  as  follows:  "For  every  person, 
firm  or  corporation  conducting  managing,  or 
carrying  on  the  business  of  manufacturing, 
selling,  distributing  or  furnishing  gas  for 
light,  heat,  or  power,  $100  per  month."  The 
defendant  claims  that  this  clause  of  tbe  ordi- 
nance Is  unconstitutional  and  void.  The  par- 
ticular reason  advanced  in  support  of  this 
claim  is  that  the  same  sum  is  imposed  upon 
every  person,  firm  or  corporation,  regardless 
of  the  extent,  amount,  or  value  of  the  busi- 
ness done,  or  the  Income  thereof.  It  Is  al- 
leged In  the  answer  that  there  are  but  two 
companies  engaged  In  the  business  in  the 
city;  that  the  value  of  defendant's  property 
devoted  to  the  business  in  the  city  does  not 
exceed  $100,000;  that  it  distributes  only  50.- 
000  cubic  feet  of  gas  each  day,  has  only  lO 
miles  of  street  mains,  and  receives  an  Income 
of  only  $1,500  a  month,  whereas,  the  other 
company  owns  a  plant  In  the  city  worth  $3,- 
500.000.  Including  300  miles  of  street  mains, 
distributes  5.000.000  cubic  feet  of  gas  dally, 
and  has  a  monthly  income  therefrom  of  $125,- 
000.  It  is  contended  that  this  shows  an  un- 
just and  unlawful  discrimination  against  the 
defendant.  The  court  below  sustained  a  de- 
murrer to  this  part  of  the  answer,  and,  upon 
the  trial,  refused  to  allow  proof  of  the  facts- 
therein  stated.  The  appeal  Is  from  the  Judg- 
ment. 

The  Los  Angeles  charter  authorizes  the 
city  to  Impose  a  license  tax  upon  occupations, 
business,  and  trades  to  raise  revenue  for  the 
city,  qualifying  the  power  by  the  following- 
restriction:  "Provided,  that  no  discrimina- 
tion shall  be  made  between  persons  engaged 
in  the  same  business,  otherwise  than  by  pro- 
portioning tbe  tax  upon  any  business  to  the 
amount  of  business  done."  St  1889,  p.  457. 
This  provision  does  not  require  occupation 
taxes  to  be  graded  in  all  cases,  according' 
to  the  amount  of  the  business  done.  It  for- 
bids discrimination  between  persons  engaged 
in  the  same  business;  that  is,  the  charging  of 
a  higher  rate  to  one  than  to  the  other  In  any 
case  except  when  it  is  done  by  grading  the 
tax  to  the  amount  of  the  business.  It  does 
not  forbid  the  imposition  of  a  uniform  license 
tax  upon  all  persons  who  engage  in  a  par- 
ticular calling.  The  Constitution  (article  13,  | 
1)  declares  that  all  property  "shall  be  taxed 
in  proportion  to  its  value,  to  be  ascertained 
as  provided  by  law,"  and  that  the  word 
"property"  includes  "money,  credits,  bonds, 
stocks,  dues,  franchises  and  all  other  matters 
and  things,  real,  personal  and  mixed,  capable 
of  private  ownership."  If  a  license  tax  upon 
the  privilege  or  right  to  carry  on  a  particular- 
trade  within  the  city  was  a  tax  upon  proper- 
ty, as  here  defined.  It  would  be  necessary,  In 
order  to  lay  a  valid  tax  of  that  character,  to 
provide  some  mode  of  ascertaining  the  value 
of  the  right  of  each  person  to  carry  on  his 
paticnlar  business,  and  to  tax  It  at  the  same 
rate  and  In  the  same  manner  as  other  proper- 
ty is  taxed.  In  that  case  it  would  also  be  neo- 
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essary  for  the  assessor  to  Include  all  of  this 
class  of  property  In  In  his  general  assessment, 
and  the  city  council  could  not  impose  such  a 
tax  upon  one  occupation  without  also  Imposing 
It  upon  all  occupations  at  the  same  rate,  or 
percentage  of  value.  The  Constitution  is  not 
to  be  so  construed.  The  distinction  between 
a  license  tax  of  this  character  and  a  tax 
upon  property  is  well  understood,  and  it  is 
settled  that  "occupation  taxes  are  not  prop- 
erty taxes  and  therefore  are  not  subject  to 
the  restrictions  imposed  upon  property  taxa- 
tion by  statutes  and  Constitutions."  21  Am. 
&  Eng.  Ency.  of  Law,  775.  This  statement 
in  the  text  is  fully  supported  by  a  large  num- 
ber of  cases  cited  in  the  footnote.  In  People 
t.  Naglee,  1  Cal.  252,  52  Am.  Dec.  312,  in  an 
elaborate  discussion  of  a  clause  of  the  Con- 
stitution of  1849,  similar  to  that  above  quot- 
ed, the  court  said  that  It  referred  only  to  a  di- 
rect tax  upon  property,  and  not  to  a  license 
fee  cbarged  to  persons  following  a  particular 
trade  or  calling.  The  proposition  that  these 
constitutional  provisions  do  not  refer  to  li- 
cense taxes  was  also  stated,  and  approved 
In  People  v.  McCreery,  34  Cal.  448,  High  v. 
Shoemaker,  22  Cal.  369,  and  Ex  parte  Hurl, 
49  Cal.  559.  See,  also,  People  v.  Martin,  60 
Cal.  155.  The  tax  in  question  is  not  contrary 
to  the  Constitution  in  this  particular. 

We  find  no  decision  in  this  state  directly 
holding  that  a  license  tax  imposing  the  same 
amount  upon  all  engaged  In  the  same  busi- 
ness, regardless  of  business  done,  or  the  prof- 
its received  therefrom,  is  not  an  unreasonable 
discrimination,  where  it  may  appear  that  dif- 
ferent persons  in  the  business  have  much 
more  capital  employed  and  earn  much  more 
profit  than  others.  But  such  uniform  rate 
has  always  been  recognized  as  a  valid  exer- 
cise of  the  power.  Many  cases  have  been 
before  this  court  wherein  the  tax  has  been 
declared  valid,  although  it  was  subject  to 
the  same  objection  here  made.  Los  Angeles 
v.  S.  P.  Co.,  61  Cal.  59,  Id.,  67  Cal.  433,  7 
Pac.  819;  Ex  parte  McNally,  78  Cal.  632,  15 
Pac.  368 ;  Merced  Co.  v.  Helm,  102  Cal.  166, 
36  Pac.  399;  Ventura  Co.  v.  Clay,  112  Cal. 
67,  44  Pac.  488;  Ex  parte  Senbe,  115  Cal. 
631,  47  Pac.  596 ;  Los  Angeles  v.  Eikenberry, 
131  Cal.  464,  63  Pac.  766;  Sonora  v.  Curtin, 
137  Cal.  584,  70  Pac.  674;  Santa  Monica  v. 
Guldinger,  137  Cal.  658,  70  Pac.  732;  Ex 
parte  Braun,  141  Cal.  205,  74  Pac.  780.  In 
other  states  the  question  has  been  directly 
decided.  In  Nebraska  the  Constitution  and 
the  statute  required  that  local  license  taxes 
should  be  uniform.  In  Magneau  v.  Fremont, 
30  Neb.  843,  47  N.  W.  280,  9LR.  A.  786,  27 
Am.  St  Rep.  436,  in  deciding  this  question, 
the  court  said:  "The  ordinance  imposes  a 
fixed  sum  upon  each  of  the  various  avoca- 
tions therein  named.  The  fact  that  it  does 
not  classify  each  business  and  graduate  the 
amount  that  shall  be  paid  by  the  person  pur- 
suing an  avocation  according  to  the  amount 
of  the  business  he  shall  do  is  not  a  violation 
of  the  rule  of  uniformity  prescribed  by  both 


the  Constitution  and  statute.  It  Is  not  an 
income  tax,  but  a  license  fee  or  tax  for  the 
privilege  of  carrying  on  business  in  the  city. 
The  ordinance  makes  no  exceptions  In  favor 
of  or  against  any  one  carrying  on  the  busi- 
ness taxed,  but  operates  uniformly  on  the 
class  to  which  It  applies."  The  following 
cases  are  to  the  same  effect:  Braun  v.  Chi- 
cago, 110  111.  193;  St  Louis  v.  Sternberg,  69 
Mo.  801;  State  v.  Powell,  100  N.  C.  525,  6  S. 
B.  424;  In  re  Butln,  28  Tex.  App.  304,  13  S. 
W.  10;  Ex  parte  Williams,  31  Tex.  Cr.  R. 
262,  20  S.  W.  582,  21  L.  R.  A.  783;  Banta  v. 
Chicago,  172  111.  204,  50  N.  B.  238,  40  L.  R. 
A.  611;  Stall  v.  De  Mattos,  23  Wash.  71,  62 
Pac.  458,  51  L.  R.  A.  892;  Singer  M.  Co.  v. 
Wright  97  Ga.  114,  25  S.  B.  249,  35  L.  R. 
A.  497 ;  Stewart  v.  Kehrer,  115  Ga.  184,  41 
S.  B.  682;  Browne  v.  Selser,  106  La.  691,  31 
South.  290. 

The  tax  here  levied  is  not  an  exercise  of 
the  police  power,  but  of  the  power  of  taxa- 
tion, and  the  rule  that  penalties  or  fees  ex- 
acted for  permits  Issued  under  police  regula- 
tions must  bear  some  reasonable  proportion 
to  the  expenses  of  regulating  the  business  Is 
not  applicable.  The  facts  stated  in  the  an- 
swer do  not  establish  the  proposition  that 
the  tax  In  question  would  be  prohibitive  or 
unduly  oppressive.  It  would  probably  be 
fairer,  where  there  are  only  a  few  persons 
engaged  In  a  business  of  this  character,  to  so 
graduate  the  tax  In  proportion  to  the  amount 
of  the  business  that  it  shall  approximate  a 
just  apportionment  of  the  burden  of  taxation, 
but  we  cannot  say  that  the  fact  that  there  Is 
a  difference  between  the  volume  of  business 
done  by  the  respective  persons  engaged  there- 
in, is  of  Itself  evidence  of  such  a  discrimina- 
tion in  favor  of  the  other  company,  or  against 
the  defendant  as  to  make  the  ordinance  void. 
Similar  differences  must  exist  in  every  case, 
but  they  have  never  been  held  sufficient  to 
invalidate  the  tax.  The  facts  alleged  consti- 
tuted no  defense,  and  the  offer  to  prove  them 
was  properly  denied. 

The  judgment  is  affirmed. 

We  concur:  ANGELLOTTI,  J.;  SLOSS,  J. 
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OURSLER  et  al.  v.  THACHER  et  al. 
(L.  A.  1,955.) 

(Supreme  Court  of  California.   Jan.  24.  1908) 

Mines  and  Minerals — Contra  or  or  Sale — 
Forfeiture. 

A  contract  for  the  sale  of  certain  mining 
claims  by  plaintiffs  to  defendants  provided  for 
payment  of  the  price  in  installments.  Defend- 
ants also  agreed  to  perform  certain  development 
work,  the  proceeds  of  the  ore  secured  to  be 
equally  divided  between  the  parties,  except  that 
In  the  event  of  a  consummation  of  the  purchase, 
the  portion  paid  to  plaintiffs  waa  to  be  credited 
on  the  purchase  price,  and  that  in  case  of  a 
default  in  the  payment  of  any  installment  the 
bond  should  be  forfeited,  and  the  sums  paid 
treated  as  rent  of  the  property.  On  defend- 
ant's default  in  payment  of  an  installment, 
plaintiffs,  after  demand  for  payment  notified 
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defendants  that  they  elected  to  terminate  the 
contract  therefor,  and  because  of  defendant's 
neglect  to  do  the  development  work  required, 
after  which  plaintiffs  obtained  peaceable  pos- 
session of  the  property,  and  then  sued  defend- 
ants to  quiet  title  as  against  such  contract. 
Held,  that  all  plaintiffs'  acts  after  defendants' 
default  were  consistent  with  an  election  to  en- 
force the  forfeiture  provided  for :  and  hence  de- 
fendants were  not  entitled  to  reimbursement  of 
the  amounts  paid  to  plaintiffs  under  the  con- 
tract on  the  theory  that  there  had  been  a  mutual 
rescission  thereof. 

Department  1.  Appeal  from  Superior 
Court,  San  Bernardino  County ;  Benjamin  F. 
Bledsoe,  Judge. 

Action  by  A.  R.  Oursler  and  others  against 
P.  Thacher  and  others.  Judgment  for  plain- 
tiffs, and  defendants  appeal.  Affirmed. 

D.  P.  Hatch  (I.  H.  Preston,  of  counsel),  for 
appellants.  Anderson  &  Anderson,  for  re- 
spondents. 

ANGBLLOTTI,  J.  This  Is  an  action  to 
quiet  title  of  plaintiffs  to  certain  mining 
claims ;  the  complaint  being  in  the  ordinary 
form.  The  defendants  in  their  answer  denied 
the  ownership  of  plaintiffs  on  information 
and  belief,  but  did  not  set  up  any  claim  of 
title  or  right  in  the  property  in  themselves. 
By  cross-complaint  the  defendant  Marshpee 
Mining  Company  sought  to  recover  from 
plaintiffs  money  paid  as  part  of  the  purchase 
price  of  said  claims  under  a  contract  for  the 
sale  thereof  by  plaintiffs  to  certain  of  the 
defendants,  and  also  money  expended  by  It  in 
developing  such  claims  while  in  possession 
thereof  under  said  contract  The  cause  was 
submitted  to  the  trial  court  for  decision  upon 
an  agreed  statement  of  facts,  and  judgment 
was  given  quieting  plaintiffs'  title  to  the 
claims,  and  denying  defendant  mining  com- 
pany any  relief  on  its  cross-complaint.  This 
is  an  appeal  by  defendants  from  such  judg- 
ment. 

The  facts  agreed  to,  so  far  as  material,  are 
as  follows:  Plaintiffs  were  on  November  14, 

1904,  and  ever  since  have  been,  the  owners 
of  the  mining  claims.  On  said  November 
14th  they  executed  a  bond  for  a  deed  thereof 
to  defendants  Thacher  and  Blewett.  This 
bond  was  for  the  execution  and  delivery  by 
plaintiffs  to  said  defendants  or  their  as- 
signs on  or  before  the  5th  day  of  December, 

1905,  of  a  deed  for  the  claims,  provided  that 
said  defendants  or  their  assigns  on  or  before 
that  date  paid  to  plaintiffs  the  agreed  pur- 
chase price  of  $100,000,  and  performed  the 
other  conditions  specified  therein.  The  other 
conditions  so  specified  were  that  the  purchas- 
ers would  pay  to  plaintiffs  on  or  before  De- 
cember 5,  1904,  the  sum  of  $500,  and  the  sum 
of  $500  per  month  thereafter  during  the  con- 
tinuance of  the  bond,  said  payments  to  be 
credited  on  the  purchase  price  in  the  event  of 
consummation  of  the  purchase  in  accord  with 
the  terms  of  the  bond,  and  that  the  purchas- 
ers would  begin  development  work  on  or  be- 
fore December  27,  1904,  and  prosecute  the 
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same  continuously  until  said  consummation 
of  the  purchase  or  the  cancellation  of  the 
bond,  the  net  proceeds  of  the  ore  taken  out  In 
said  work  to  be  divided  equally  between  the 
parties,  but  In  the  event  of  said  consumma- 
tion of  the  purchase  the  portion  paid  to  plain- 
tiffs to  be  credited  on  the  purchase  price.  It 
was  expressly  provided  that,  in  case  of  de- 
fault In  the  payment  of  any  $500  monthly  in- 
stallment, "this  bond  shall  immediately  upon 
such  default  be  forfeited  and  become  null  and 
void,"  and  the  sums  paid  treated  aa  rental 
of  the  property  for  the  period  covered  there- 
by, and  that  a  breach  of  any  condition  by  the 
purchasers  would  release  the  plaintiffs  from 
the  obligation  of  the  bond.  The  defendant 
mining  company  succeeded  to  the  rights  of 
the  vendees,  and  went  Into  possession  of  the 
claims  under  the  bond.  It  paid  to  plaintiffs 
and  plaintiffs  accepted  eight  monthly  install- 
ments of  $500  each ;  the  last  Installment  be- 
ing that  for  July,  1905.  It  also  paid  on 
January  24,  1905,  $42.50,  and  on  April  6, 
1905,  $365.27,  proceeds  of  sales  of  ore.  It  also 
expended  In  developing  said  claims  the  sum 
of  $9,846.40.  (These  are  the  amounts  sought 
here  to  be  recovered  by  defendants.)  On 
August  5,  1905,  a  monthly  Installment  became 
due  and  payable.  Demand  that  the  same  be 
paid  was  forthwith  made,  and  on  request  of 
defendants  the  time  for  such  payment  was 
extended  several  times,  the  last  extension  be- 
ing to  August  18,  1905,  at  10  o'clock  a.  m.  At 
that  time  demand  for  immediate  payment 
was  again  made,  and  defendants  failed  and 
have  ever  since  failed  to  pay  the  same  or  any 
part  thereof.  On  August  21,  1905,  plaintiffs 
served  on  Thacher,  Blewett,  and  the  mining 
company  a  written  notice  in  the  following 
terms:  "To  Messrs  P.  Thacher,  W.  G.  Blew- 
ett, and  the  Marshpee  Mining  Company. 
Gentlemen:  You  are  hereby  notified  that  the 
terms  of  the  bond  from  A.  R.  Oursler  and 
Clemente  Salazar,  as  parties  of  the  first  part, 
to  P.  Thacher  and  W.  G.  Blewett,  as  parties 
of  the  second  part,  dated  November  14,  1904, 
and  bonding  all  of  that  certain  property  here- 
inafter more  particularly  described,  have 
been  violated,  and  that  the  parties  thereto 
have  failed  to  comply  with,  and  keep  certain 
of  its  terms  and  conditions,  in  this:  First. 
The  said  parties  of  the  second  part  in  said 
bond  have  failed  and  neglected  to  do  the  de- 
velopment work  upon  said  mining  properties 
as  therein  provided.  Second.  That  the  said 
parties  of  the  second  part  in  said  bond  have 
failed  and  neglected  to  make  the  monthly 
payments  therein  provided  and  particularly 
have  failed  and  neglected  to  make  the  month- 
ly payments  of  $500  due  thereunder  on  the 
5tb  day  of  August,  1905,  and  the  said  monthly 
payment  of  $500  still  remains  unpaid.  •  *  • 
Wherefore  we,  the  undersigned,  A.  R.  Oursler 
and  Clemente  Salazar,  parties  of  the  first 
part  In  said  bond,  do  hereby  declare  said  bond 
to  be  forfeited  and  all  of  your  Interest  In  the 
property  therein  and  hereinafter  described  to 
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be  terminated,  and  we  hereby  demand  o£  you 
that  you  forthwith  vacate  said  property  and 
deliver  the  possession  of  the  same  to  us; 
and  that  you  leave  upon  said  property  all  of 
the  Improvements,  machinery  and  fixtures 
which  are  now  thereon  and  which,  under  the 
terms  of  said  bond  and  agreement,  endorsed 
upon  said  bond  supplementary  thereto,  belong 
to  and  are  the  property  of  the  undersigned. 
•  •  •  Yours  very  truly,  A.  R.  Oursler. 
Olemente  Salazar."  On  August  28,  1905,  pos- 
session of  the  property  not  having  been  de- 
livered, plaintiffs'  attorneys  communicated  by 
letter  with  said  defendants,  referring  to  the 
previous  notice,  and  advising  them  that,  un- 
less the  property  was  delivered  by  12  m.  of 
August  30th,  suit  would  be  commenced  for  the 
possession  of  the  property.  Thereafter  plain- 
tiffs peaceably  took  possession  of  the  prop- 
erty, and  then  brought  this  action  to  quiet 
their  title.  At  the  time  of  the  service  of  the 
notice,  defendants  had  failed  to  live  up  to  the 
obligations  of  the  bond  in  the  matter  of  do- 
ing development  work,  and  did  no  such  work 
after  the  service  of  the  notice.  There  was  no 
attempt  by  defendants  in  their  pleadings  to 
show  any  excuse  for  the  failure  to  comply 
with  the  conditions  of  the  bond.  The  theory 
of  defendant  mining  company's  claim  for  re- 
imbursement of  the  amounts  paid  to  plaintiffs 
under  the  contract  and  in  doing  the  develop- 
ment work  is  that  the  contract  for  the  sale 
of  the  property  had  been  rescinded  by  mutual 
consent  of  the  parties,  and  that,  because  of 
such  mutual  rescission,  the  mining  company 
was  entitled  under  our  decisions  to  recover 
the  money  which  it  had  paid  in  part  perform- 
ance of  the  contract 

We  see  nothing  In  the  admitted  facts  war- 
ranting a  conclusion  that  there  was  a  rescis- 
sion of  the  contract  within  the  meaning  of 
the  decisions  relied  on.  Plaintiffs  had  the 
right  without  abandoning  or  rescinding  the 
contract  to  insist  that,  by  the  terms  thereof, 
defendants  by  reason  of  their  default  had  no 
further  right  thereunder  This  is  clearly  es- 
tablished by  the  decision  of  this  court  in 
Glock  v.  Howard,  etc,  Co.,  123  Cal.  1,  55 
Pac  713,  43  L.  R.  A.  199,  09  Am.  St  Rep. 
17.  That  was  a  case  where  the  vendee  after 
default  In  the  payment  of  amounts  due  under 
the  contract,  and  after  the  time  when  under 
its  terms  he  was  entitled  to  pay  and  there- 
upon receive  a  deed,  tendered  all  sums  due 
and  demanded  a  deed,  and,  on  refusal  of  the 
vendor  to  accept  and  tender  and  execute  the 
deed,  brought  an  action  for  the  recovery  of 
the  sums  paid  by  him  under  the  contract 
No  excuse  was  made  by  the  vendee  for  the 
default  The  court  in  bank  held  that  this 
refusal  of  the  vendor  did  not  constitute  a 
rescission.  Justice  Henshaw,  in  an  opinion 
concurred  In  by  Justices  MeFarland  and  Tem- 
ple, said:  "But  while  it  Is  essentially  true 
that  in  case  of  a  rescission  the  vendee  may 
demand  that  he  be  restored  to  bis  original 
condition,  It  does  not  follow  that  a  vendor 
93P.-64 


*»o  refuses  to  convey  after  such  breach  by 
<e  vendee  thereby  rescinds.  To  the  contrary, 
n  refusing  to  convey  after  the  vendee's  de- 
fault be  is  not  treating  the  contract  as  at 
an  end,  but  is  expressly  standing  upon  it,  and 
basing  his  rights  upon  its  terms,  covenants, 
and  conditions."  Also:  "But  the  vendor,  in 
refusing  to  accept  the  tender  and  to  repay 
the  money,  Is  neither  violating  his  contract 
nor  rescinding  it  nor  treating  it  as  at  an  end. 
He  la  standing  squarely  upon  Its  terms." 
Justice  Harrison,  in  an  opinion  concurred 
In  by  Justices  Garoutte  and  Van  Fleet  after 
fully  recognising  the  doctrine  that  in  the 
event  of  a  rescission  or  mutual  abandonment 
the  vendee  might  recover  money  paid  In  part 
performance,  said:  "But  it  has  never  been 
held  that  while  the  contract  was  insisted 
upon  by  the  vendor,  and  he  had  done  no  act 
by  which  it  might  be  contended  that  he  had 
abandoned  the  contract  or  was  In  any  respect 
In  default  the  vendee  could  recover  the  mon- 
ey paid  by  him  in  part  performance  of  the 
contract  •  •  •  The  plaintiff  could  not 
maintain  an  action  against  the  defendant  to 
recover  the  money  paid  by  him,  unless  there 
had  been  a  breach  of  the  contract  by  the  de- 
fendant and  the  defendant  was  not  guilty  of 
a  breach  of  Its  obligation  by  failing  to  exe- 
cute the  conveyance,  when  the  plaintiff  was 
himself  In  default  or  by  refusing  to  comply 
with  the  demand  of  the  plaintiff  made  many 
months  after  he  had  lost  his  right  to  the  en- 
forcement of  the  contract"  The  earlier  de- 
cisions relied  on  by  counsel  for  defendants 
were  carefully  examined  by  this  court  In  that 
case  because  of  the  apparent  misunderstand- 
ing as  to  their  effect  aud  were  fully  explain- 
ed In  the  opinion,  and  there  is  nothing  In  any 
later  case  that  Is  Inconsistent  with  the  views 
or  the  court  on  this  matter  as  expressed  in 
such  opinion.  The  stipulated  facts  here  war- 
rant no  Inference  but  the  one  that  plaintiffs 
have  done  no  more  than  to  Insist  that  under 
the  terms  of  the  contract  defendants  had 
no  further  rights  under  such  contract  but 
had  forfeited  all  such  rights.  Their  notice  of 
forfeiture  and  demand  for  possession  of  the 
mining  property  were  strictly  in  line  with 
this  claim,  and  were  In  no  sense  a  repudia- 
tion or  abandonment  of  the  contract  or  a  con- 
sent to  a  rescission  thereof,  any  more  than 
was  the  refusal  of  the  vendor  to  convey  In 
Glock  v.  Howard,  supra,  an  abandonment  or 
a  consent  to  a  rescission.  The  bringing  of  the 
action  to  quiet  title  was  an  act  of  the  same 
character.  Practically  It  amounted  to  no 
more  than  the  calling  of  the  defaulting  ven- 
dees into  court  to  show  why  It  should  not  be 
decreed  that  under  the  terms  of  the  contract 
all  their  rights  thereunder  were  at  an  end. 
In  the  absence  of  some  sufficient  equitable 
showing  to  excuse  their  failure  to  comply 
with  the  terms  of  the  contract  plaintiffs, 
while  standing  on  their  contract,  were  en- 
titled to  such  a  decree,  so  as  to  cut  off  the 
possibility  of  any  future  claim  by  the  vendee 
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to  equitable  relief,  wbldi  might  embarrass  or 

cloud  his  tltla  Glock  v.  Howard,  128  CaL 
10,  11*  66  Pac.  718,  48  L.  R.  A.  199,  69  Am. 
8t  Rep.  17. 

There  being  no  rescission  or  abandonment 
of  the  contract  by  the  plaintiffs,  and  the 
plaintiffs  at  all  times  have  insisted  on  the 
contract  and  stood  on  its  terms,  and  being  in 
no  respect  in  default,  the  vendees  in  default 
were  not  entitled  to  recover  either  the  moneys 
paid  by  them  to  plaintiffs  or  the  moneys  ex- 
pended in  developing  the  property. 

Other  points  are  made  by  counsel  for  plain- 
tiffs in  support  of  the  judgment,  including 
one  to  the  effect  that  the  matters  alleged  In 
the  cross-complaint  do  not  come  within  the 
scope  of  matters  as  to  which  a  cross-com- 
plaint is  authorized  by  our  statute  in  an  ac- 
tion to  quiet  title.  Code  Civ.  Proc.  I  442. 
We  have  preferred  to  place  our  decision  in 
the  case  upon  the  ground  already  set  forth, 
but  in  so  doing  we  do  not  desire  to  be  under- 
stood as  holding  that  this  claim  of  plaintiffs 
Is  without  merit 

The  judgment  Is  affirmed. 

We  concur:  SHAW,  J.;  SIX) SB,  J. 


4152  Cal.  760) 

In  re  VANCE'S  ESTATE.   (L.  A.  2,078.) 
{Supreme  Court  of  California.   Jan.  24,  1908.) 

1.  Executors   and  Administrators  —  Pay- 
ment of  Claim— Exebcibb  or  Option. 

An  option  to  pay  a  note  by  delivery  of 
corporate  stock  Is  not  a  mere  personal  right  of 
the  maker,  expiring  with  his  death,  but  sur- 
vives to  his  estate. 

2.  Same. 

Civ.  Code,  f  1884,  passes  the  property  of 
an  intestate  to  his  heirs,  subject  to  the  control 
of  the  probate  court  and  the  possession  of  the 
administrator.  Code  Civ.  Proc.  8  1452,  vests  in 
the  personal  representative  a  right  to  the  pos- 
session of  all  the  property  of  decedent;  and 
section  1681  requires  the  personal  representa- 
tive to  take  into  his  possession  all  the  estate  of 
decedent.  Held  that,  where  testator  gave  all 
his  estate  to  his  wife  and  son,  and  had  reserved 
an  option  to  pay  a  note  by  delivery  of  corpo- 
rate stock,  title  to  the  stock  passed  to  his  leg- 
atees, subject  to  the  exercise  of  the  option  by 
executrix. 

8.  Same— Payment  of  Claims. 

Under  Code  Civ.  Proc  ff  1490  et  seq., 
1516,  1646,  committing  to  the  probate  court  ju- 
risdiction over  the  presentation,  allowance,  and 
payment  of  claims  against  a  decedent's  estate, 
the  probate  court  had  jurisdiction  to  make  an 
order  authorizing  and  directing  that  a  note  pre- 
sented as  a  claim  against  an  estate  be  paid  by 
the  exercise  by  executrix  of  the  option  therein 
reserved  to  pay  by  delivery  of  corporate  stock. 

Department  1.  Appeal  from  Superior  Court, 
Los  Angeles  County;  O.  A.  Gibbs,  Judge. 

Petition  by  Marie  H.  Vance,  as  executrix 
of  the  will  of  S.  A.  Vance,  filed  after  the  ex- 
piration of  the  time  for  presenting  claims, 
praying  for  authority  to  deliver  stock  in  pay- 
ment of  a  note  presented  against  the  estate 
as  a  claim,  in  accordance  with  an  option 
therein  reserved.  The  claimant,  Hammond 
Lumber  Company,  opposed  the  petition,  and 


from  an  order  authorizing  and  directing  the 
executrix  to  so  pay  the  note,  the  lumber  com- 
pany appeals.  Affirmed. 

Page,  MeOutchen  &  Knight,  for  appellant. 
Taylor  &  Forgy,  for  respondent 

SLOSS,  J.  On  May  26,  1903,  8.  A.  Vance 
made  and  delivered  to  Hammond  Lumber 
Company,  a  corporation,  bis  promissory  note 
reading  as  follows:  "$66,000.00  San  Fran- 
cisco, Calif.,  May  26,  1908.  On  or  before  five 
years  after  this  date,  I  promise  to  pay  to  the 
order  of  Hammond  Lumber  Company  sixty- 
five  thousand  dollars,  United  States  gold 
coin,  with  interest  thereon,  payable  semian- 
nually at  the  rate  of  four  per  cent  per  an- 
num from  date  until  paid.  This  note  la  se- 
cured by  pledge  of  six  hundred  and  fifty 
shares  of  the  first  preferred  cumulative  stock: 
of  the  stock  of  Vance  Redwood  Lumber  Com- 
pany, and  is  payable,  at  my  option,  by  trans- 
fer and  delivery  of  as  many  of  said  shares 
as  shall  at  the  time  of  such  transfer  and  de- 
livery be  the  equivalent  at  par  of  the  then 
unpaid  part  of  this  note.  [Signed]  8.  A. 
Vance."  Thereafter  8.  A.  Vance  died,  leav- 
ing a  will  In  which  he  named  his  wife,  Marie 
H.  Vance,  as  executrix,  and  gave  all  of  his 
estate  in  equal  shares  to  his  said  wife  and  a 
minor  son.  Letters  testamentary  having  is- 
sued, notice  to  creditors  was  published,  and 
within  the  time  allowed  the  Hammond  Lum- 
ber Company  presented  a  claim,  setting  forth 
the  Instrument  above  quoted,  and  alleging 
the  payments  of  Interest  and  nonpayment  of 
the  principal.  The  claim  was  allowed  by  the 
executrix  and  approved  by  the  court  The 
estate  Is  solvent  After  the  expiration  of  the 
time  for  presenting  claims,  the  executrix 
filed  a  petition,  alleging  that  the  650  shares 
of  stock  referred  to  in  the  claim  had  been 
appraised  at  $38,750,  and  that  it  was  to  the 
best  Interests  of  the  estate  that  the  claim  be 
paid  by  transfer  of  said  650  shares,  which 
at  par  were  the  equivalent  of  the  unpaid 
portion  of  the  note.  The  prayer  of  the  peti- 
tion was  for  authority  to  deliver  said  stock 
to  the  claimant  In  full  payment  of  its  claim. 
In  response  to  a  citation  the  claimant  Ham- 
mond Lumber  Company,  appeared  and  op- 
posed the  petition.  Over  Its  objection,  the 
court  made  an  order  authorizing  and  direct- 
big  the  executrix  to  transfer  and  deliver  to 
Hammond  Lumber  Company,  In  full  payment 
of  the  note  and  claim,  a  certificate  for  660 
shares  of  the  first  preferred  cumulative  stock 
of  Vance  Redwood  Lumber  Company,  being 
the  shares  mentioned  hi  the  note.  The  order 
further  provided  that  upon  such  transfer  the 
claim  and  note  "shall  be  fully  paid  and  sat- 
isfied." From  this  order  the  Hammond  Lum- 
ber Company  has  appealed. 

The  points  made  in  support  of  the  opposi- 
tion In  the  lower  court,  and  now  urged  on 
this  appeal,  are,  first  that  the  option  to  pay 
the  note  by  transfer  and  delivery  of  the 
stock  was  a  right  personal  to  8.  A.  Vance, 
the  maker,  and  expired  with  his  death ;  sec- 
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ond,  that  the  superior  court  as  a  court  of 
probate  had  no  jurisdiction  to  make  the  or- 
der directing  the  payment  of  the  claim  by  a 
transfer  and  delivery  of  the  shares  of  stock. 

1.  We  see  no  good  reason  for  holding  that 
the  option  to  pay  In  stock  was  a  mere  per- 
sonal right  of  the  maker.  The  note  Is  pay- 
able on  or  before  five  years  after  date,  and 
is  payable,  at  the  option  of  the  maker,  In 
money  or  In  stock.  Two  options  were  here 
reserved  to  the  maker — the  option  to  pay  at 
any  time  prior  to  the  expiration  of  the  five 
years,  and  the  option  to  pay  in  stock  instead 
of  money.  The  payee  had  no  right  to  insist 
on  payment  at  any  time  before  the  end  of  the 
fire-year  period,  nor  to  receive  payment  in 
money,  if  the  maker  should  elect  to  pay  In 
stock,  or  vice  versa.  Both  of  the  options  so 
reserved  are  valuable  rights.  It  is  not  sug- 
gested that  the  right  to  pay  before  the  ex- 
piration of  the  five  years  was  lost  to  Vance's 
estate  by  his  death.  The  right  to  pay  in 
stock  rather  than  in  money  stands  on  no  dif- 
ferent ground.  The  option  to  pay  in  this 
manner  was  reserved  solely  for  the  benefit  of 
the  maker.  The  appraised  value  of  the  stock 
($38,750)  shows  that  this  option,  at  the  time 
of  filing  the  petition,  was  worth  $26,260,  the 
difference  between  such  value  and  $66,000. 
Why  should  the  death  of  the  maker  be  beld 
to  transfer  this  $26,250  from  Vance's  estate 
to  the  Hammond  Lumber  Company?  When 
the  claimant  took  the  note,  it  contracted  for 
and  received,  not  an  obligation  to  pay  $65,- 

000,  but  an  obligation  to  do  one  of  two  things, 

1.  e.,  to  pay  $65,000  or  to  transfer  650  shares 
of  stock.  The  only  right  it  bargained  for 
was  the  right  to  receive  the  one  of  these  two 
modes  of  performance  which  should  prove 
to  be  to  the  advantage  of  the  maker.  The 
maker's  death  did  not  transform  or  enlarge 
this  into  an  absolute  right  to  receive  $65,000. 
The  option  reserved  was  in  the  nature  of  a 
valuable  property  right,  and,  as  such,  passed 
to  the  estate  of  the  decedent.  Since  It  bad 
reference  to  the  performance  of  an  obligation 
of  the  decedent,  its  exercise  necessarily  de- 
volved upon  the  executrix,  who  was  charged 
with  the  duty  of  carrying  out,  subject  to  the 
direction  of  the  probate  court,  all  binding 
contracts  made  by  the  testator. 

The  appellant  lays  great  stress  upon  the 
proposition  that  upon  the  death  of  one  own- 
ing property  the  property  passes  at  once  to 
his  heirs,  devisees,  or  legatees.  Civ.  Code,  g 
1384 ;  Beckett  v.  Selover,  7  Cal.  238,  68  Am. 
Dec.  287;  Brenham  v.  Story,  39  Cal.  185; 
Estate  of  Newlove,  142  Cal.  377,  75  Pac. 
1083.  From  this  the  conclusion  is  drawn 
that  the  650  shares  passed  at  once,  on  the 
death  of  Vance,  to  his  widow  and  minor  son, 
and  that  the  executrix,  with  or  without  the 
order  of  court,  had  no  power  to  transfer  to 
the  claimant  any  title  to  said  shares.  But 
the  passing  of  title  to  the  heirs,  devisees,  or 
legatees  is  subject  to  the  control  of  the  pro- 
bate court  and  the  possession  of  the  admin- 
istrator or  executor  for  the  purposes  of  Ad- 


ministration. Civ.  Code,  f  1384;  Code  Civ. 
Proc.  H 1452, 1581.  "The  heirs'  title  is  subject 
to  the  performance  by  the  administrator  of 
all  his  trusts,  and  they  finally  come  into  the 
possession  and  enjoyment  of  only  such  por- 
tion of  the  estate  as  may  remain  after  the 
execution  of  them  by  the  administrator." 
Robertson  v.  Burrell,  110  CaL  568,  574,  42 
Pac.  1086.  One  of  those  trusts  is  the  pay- 
ment of  the  debts  of  the  decedent  Here  the 
testator  bound  himself  either  to  pay  a  sum 
of  money  or  to  transfer  certain  shares  of 
stock.  Both  tiie  money  and  the  stock  passed 
to  his  legatees  charged  with  the  burden  of 
the  performance  of  this  obligation.  One  or 
the  other  was  to  pass  from  the  estate,  ac- 
cording to  the  exercise  of  the  option  by  the 
executrix.  Whatever  title  the  legatees  took 
was  subject  to  the  exercise  of  tills  option. 

2.  The  contention  that  the  probate  court 
was  without  Jurisdiction  to  make  the  order 
appealed  from  is,  In  a  measure,  answered  by 
what  has  already  been  said.  If  the  option 
reserved  In  the  note  was  a  right  that  passed 
to  the  estate  and  was  to  be  exercised  by  the 
executrix,  it  will  hardly  be  questioned  that 
the  exercise  of  that  option  for  the  purpose 
of  satisfying  an  approved  claim  was  a  mat- 
ter to  be  passed  on  by  the  probate  court 
'The  objects  of  probate  proceedings  are  to 
administer,  settle,  and  distribute  the  estate 
of  deceased  persons."  Maddock  v.  Russell, 
100  Cal.  417,  422,  42  Pac.  139.  The  presenta- 
tion, allowance,  and  payment  of  claims  are 
subjects  especially  committed  to  the  care  of 
the  probate  court.  Code  Civ.  Proc  f§  1490 
et  seq.,  1516,  1646.  The  order  in  question  is 
to  be  regarded  as  an  order  for  the  payment 
of  an  allowed  and  approved  claim.  The  ap- 
pellant submitted  Itself  to  the  jurisdiction  of 
the  court  by  presenting  Its  claim,  and  it  has 
no  ground  for  complaint  In  that  the  court 
has  made  an  order  directing  that  it  be  paid 
in  the  manner  provided  by  the  contract  which 
is  the  basis  of  the  claim. 

The  order  Is  affirmed. 

We  concur:  ANGELLOTTI,  J. ;  SHAW,  J. 

IBS  Cal.  m 

In  re  CAI/DEN'S  ESTATE   (L.  A.  1,990.) 

(Supreme  Court  of  California.    Jan.  27,  1908.) 

Insane  Persons— Liability  of  Estate  for 
Support— Rights  of  Creditors. 

Pol.  Code,  §  2176,  declaring  that  an  insane 
person's  estate,  to  the  extent  it  is  sufficient  for 
the  purpose,  shall  be  liable  for  his  support  and 
maintenance  in  a  state  hospital,  does  not  entitle 
a  state  hospital  to  any  claim  on  an  insane  per- 
son's estate,  where  at  his  commitment  his  debts 
exceeded  the  value  of  his  estate. 

TEd.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  27,  Insane  Persons,  §  106.] 

In  Bank.  Appeal  from  Superior  Court 
San  Diego  County ;  N.  H.  Conklin,  Judge. 

Pinal  accounting  in  the  matter  of  the 
estate  of  James  S.  Callen,  an  Incompetent 
person.  Two  classes  of  claims  were  presented 
—claims  of  private  persons  accruing  prior 
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to  the  commitment  of  Callen  to  the  State 
Hospital,  and  the  claim  of  the  State  Hospital 
for  care  subsequent  to  his  commitment 
From  an  order  directing  the  estate  to  be  dis- 
tributed among  the  creditors  other  than  the 
hospital,  the  Southern  California  State  Hos- 
pital and  the  California  State  Commission  In 
Lunacy  appeal.  Affirmed. 

John  W.  Stetson  (Cassius  Carter,  of  coun- 
sel), for  appellants.  Haines  &  Haines,  James 
E.  Wadham,  and  L.  L.  Boone,  for  respond- 
ents. 

HEN  SHAW,  J.  James  S.  Callen  had  been 
declared  an  incompetent,  and  committed  to 
the  Southern  California  State  Hospital.  A 
guardian  was  appointed  of  his  estate.  At  the 
time  of  the  settlement  of  the  final  account 
of  the  guardian  it  appeared  that  he  had  on 
hand  $476  which  could  be  devoted  to  the  pay- 
ment of  the  claims  of  creditors.  Two  kinds 
of  claims  were  presented:  First,  the  claims 
of  private  persons,  aggregating  $1,435,  which 
claims  had  accrued  prior  to  the  commitment 
of  the  Incompetent  to  the  State  Hospital ;  and, 
second,  the  claim  of  the  State  Hospital  for 
$435,  accrued  for  the  support,  care,  and  main- 
tenance of  the  Incompetent  subsequent  to 
his  commitment  The  court  ordered  that  the 
moneys  in  the  hands  of  the  guardian  be 
ratably  distributed  amongst  the  creditors 
other  than  the  Southern  California  Hospital, 
and  from  this  order  the  hospital  appeals. 

It  contends,  first,  that  it  is  an  agent  and 
mandatory  of  the  state,  and  thus  represents 
the  state,  and  that  the  claim  of  the  state  as 
sovereign  should  be  preferred  over  that  of  the 
general  creditors  by  virtue  of  the  common- 
law  rule  to  this  effect  State  v.  Foster,  5 
Wyo.  199,  38  Pac  928,  29  L.  R.  A.  226,  63 
Am.  St  Rep.  47.  Appeal  is  here  made  to  the 
rule  enunciated  in  our  Code  and  affirmed 
in  our  decisions  that  where  our  statutes  are 
silent,  the  common  law  of  England  furnishes 
the  rule  of  decision.  Est.  of  Apple,  66  Cal. 
434,  6  Pac.  7.  But  It  is  sufficient  on  this  to 
say  that  our  Codes  are  not  silent  upon  the 
matter.  The  state  has  undertaken  the  care 
of  its  Insane  and  Incompetents,  and  the  lia- 
bility of  the  estate  of  such  an  incompetent  is 
defined  by  section  2176,  Pol.  Code.  "The  hus- 
band, wife,  father,  mother,  or  children  of  an 
Insane  person,  If  of  sufficient  ability,  or  the 
estate  of  such  Insane  person  to  the  extent  It  Is 
sufficient  for  the  purpose,  shall  be  liable  for 
the  care,  support,  and  maintenance  of  any  In- 
sane person  In  a  state  hospital  for  the  insane 
to  which  he  has  been  or  may  hereafter  be 
committed  or  transferred.'' 

The  first  proposition  to  be  considered,  then, 
is  whether  under  this  section  the  state  or  the 
asylum  has  any  claim  at  all  upon  the  estate 
of  the  Incompetent  It  appears  that  at  the 
time  the  state  first  took  charge  of  him,  his 
undisputed  debts  exceeded  three  times  the 
value  of  his  property.  He  was  Insolvent. 
Such  little  property  as  he  possessed  was  due 
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and  owing  to  creditors,  and  equitably  that 
property  was  theirs.  Under  such  state  of 
facts  It  cannot  be  successfully  argued  that 
the  condition  contemplated  by  section  2176  is 
fulfilled.  The  estate  of  the  Insane  person  was 
not  sufficient  to  any  extent  to  provide  for  his 
maintenance  at  the  time  of  his  commitment  to 
the  asylum.  Such  property  as  he  possessed 
belonged  to  the  creditors  existing  at  the  time 
of  his  commitment  The  result  is,  therefore, 
that  the  state  had  no  legal  claim  at  all 
against  the  property  of  the  incompetent  It 
becomes  unnecessary,  therefore,  to  consider 
whether,  if  it  had  a  valid  claim  and  the  funds 
of  the  Incompetent  were  inadequate  to  pay  all 
claims,  the  state  should  receive  preferential 
consideration,  or  should  share  ratably  with 
the  others. 
The  order  appealed  from  is  affirmed. 

We  concur:  BEATTY,  O.  J.;  ANGEL- 
LOTTI,  J.;  SLOSS,  J.;  McFARLAND,  J.; 
LORIOAN,  J. 
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In  re  BARCLAY'S  ESTATE.  (L.  A.  2,138.) 
(Supreme  Court  of  California.   Jan.  24,  1908.) 

1.  Wills  —  Words  Creating  Guts  — Inten- 
tion of  Testatob. 

No  particular  words  are  essentia]  to  create 
a  legacy  or  devise,  and,  when  the  intention  of 
the  testator  making  a  gift  from  the  property  of 
his  estate  is  shown,  the  courts  will  carry  it  into 
effect  if  the  same  can  be  done  consistently  with 
the  rules  of  law  applicable  thereto. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  49,  Wills,  §§  228-233.] 

2.  Same— Gifts  to  Creditors. 

Testatrix  devised  specified  property  to  desig- 
nated beneficiaries,  ana  provided  that  the  resi- 
due of  her  estate,  after  a  son  had  been  paid 
what  he  had  paid  for  her  at  various  times, 
should  go  to  her  children.  Held  to  constitute 
a  legacy  to  the  son  of  all  the  amounts  paid  by 
him  for  testatrix. 

{Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  |S  1698-1703.] 

3.  Appeal  —  Reversal— Technical  Errors- 
Findings— Sufficiency. 

A  judgment  will  not  be  reversed  for  failure 
to  find  on  an  aflirmative  defense,  where  the 
record  does  not  show  that  evidence  was  intro- 
duced in  support  thereof,  or  where  the  evi- 
dence introduced  was  not  sufficient  to  support 
a  finding  in  favor  thereof. 

4.  Wills— Gifts  to  Creditors— Estoppel. 

Testatrix  save  specified  property  to  desig- 
nated beneficiaries,  and  provided  that  the  residue 
of  her  real  estate,  after  a  son  had  been  paid 
what  he  had  paid  for  her,  should  go  to  her  chil- 
dren equally.  The  son  presented  a  verified  claim 
for  the  amounts  advanced,  but  only  a  part  there- 
of was  allowed  by  the  executors,  on  the  ground 
that  his  claim  therefor  was  barred,  except  to 
the  extent  allowed.  Held  that  since  under  the 
express  provisions  of  Code  Civ.  Proa  1 1499.  the 
claim  of  the  son,  so  far  as  the  same  was  barred, 
could  not  be  allowed,  he  was  not  estopped  from 
claiming  that  there  was  a  legacy  to  him  to  the 
amount  of  his  advancements  for  testatrix. 

5.  Same— Construction— Death  of  Benefi- 
ciary. 

Testatrix  gave  specified  property  to  desig- 
nated beneficiaries,  and  provided  that  the  residue 
remaining,  after  a  son  had  been  paid  what  he 
had  paid  for  her,  should  go  to  her  children,  share 
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and  share  alike,  and  declared  that  In  case  any 
one  or  more  should  die  their  share  to  be  divided 
between  the  remaining  children,  unless  they  have 
heirs."  Held,  that  under  Civ.  Code,  §  1330,  pro- 
viding that  words  in  a  will  referring  to  death 
relate  to  the  time  of  testator's  death,  etc.,  the 
quoted  provision  referred  only  to  such  a  death 
as  might  occur  before  the  death  of  testatrix, 
and  it  did  not  apply  to  a  child  dying  leaving  a 
child  and  husband  surviving. 

6.  Same— Codicils— Modification  of  Wills 
—Extent. 

Under  Civ.  Code,  §  1287,  providing  that,  the 
execution  of  a  codicil  referring  to  a  previous 
will  has  the  effect  to  republish  the  will,  as  modi- 
fied by  the  codicil,  a  will  controls,  except  aa 
modified  by  a  codicil,  and  the  two  instruments 
must  be  read  together  so  as  to  make  one  con- 
sistent whole. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  i  997.] 

7.  Same— Estates  Devised— Trust  Estates. 

Testatrix  gave  specified  property  to  bene- 
ficiaries named,  and  provided  that  the  residue 
should  go  to  her  sons  and  daughters,  share  and 
share  alike.  By  a  codicil  she  subjected  the  prop- 
erty given  to  a  daughter  to  a  trust  for  her  bene- 
fit so  long  as  she  remained  the  wife  of  a  person 
named.  She  died  leaving  such  person  her  sur- 
viving husband.  Held,  that  under  Civ.  Code,  §8 
864,  865,  providing  that  the  author  of  a  trust 
may  devise  property,  subject  to  the  execution  of 
the  trust,  and  declaring  that  the  devisee  acquires 
a  legal  estate  in  the  property  as  against  all  per- 
sons except  the  trustee,  the  interest  of  the 
daughter  when  terminated  by  her  death  passed 
to  her  surviving  husband,  freed  from  the  trust. 

Department  1.  Appeal  from  Superior  Court, 
Los  Angeles  County;  G.  A.  Gibbs,  Judge. 

In  the  matter  of  the  estate  of  S.  C.  G. 
Barclay,  deceased.  Proceedings  In  the  na- 
ture of  an  action  to  determine  heirship  by  H. 
A.  Barclay,  a  beneficiary  under  the  will  of 
the  deceased.  From  a  decree  determining 
the  interests  of  claimants  under  the  will  of 
the  deceased,  and  from  a  denial  of  a  new 
trial,  J.  C.  Blackinton  appeals.  Modified  and 
affirmed. 

M.  W.  Conkllng,  for  appellant  Munson 
&  Barclay,  for  respondent 

ANGELLOTTI,  J.  This  is  an  appeal  by 
one  J.  C.  Blackinton  from  a  decree  determin- 
ing the  respective  interests  of  claimants  un- 
der the  will  of  deceased,  given  in  a  proceed- 
ing under  section  1664,  Code  Civ.  Proa,  and 
from  an  order  denying  his  motion  for  a  new 
trial.   The  deceased  died  testate  January  3, 

1895,  leaving  as  her  heirs  at  law  five  surviv- 
ing children,  H.  A.  Barclay,  F.  H.  Barclay, 
D.  E.  Barclay,  S.  C.  Blackinton  (the  wife  of 
appellant),  and  Lenore  Gillmore.  Said  S.  C. 
Blackinton  died  Intestate  on  January  29, 

1896,  leaving  surviving  her  husband  (appel- 
lant) and  their  minor  son,  Roswell,  aged 
about  two  years.  Said  son  Roswell  died 
June  15,  1896,  and  the  whole  estate  of  S.  a 
Blackinton  was  subsequently  distributed  to 
appellant.  As  the  successor  of  his  deceased 
wife,  appellant  claims  a  portion  of  the  estate 
of  this  deceased. 

On  June  18,  1894,  deceased  executed  an 
olographic  will.  By  this  instrument  after 
directing  payment  of  her  just  debts,  she  spe- 
cifically devised  certain  real  property,  known 


aa  the  "AThambra  property,**  and  certain 
household  goods,  to  her  two  daughters,  "the 
coins"  to  H.  A.  Barclay  and  D.  E.  Barclay, 
and  an  oil  painting  to  each  of  her  five  chil- 
dren.  The  will  then  provided  as  follows: 

"The  residue  of  my  real  estate,  after  my 
son,  H.  A.  Barclay,  has  been  paid  what  he 
has  paid  for  me  at  various  times,  I  will  and 
bequeath  to  my  children,  Henry  A.  Barclay, 
Frank  Herbert  Barclay,  Sallle  C.  Blackin- 
ton, David  Eric  Barclay,  and  Lenore  GUI- 
more,  share  and  share  alike.  In  case  any 
one,  or  more,  should  die,  their  share  to  be 
divided  between  the  remaining  children,  un- 
less they  have  heirs." 

On  August  28,  1894,  she  executed  an  olo- 
graphic codicil  to  said  will,  which  was  as 
follows : 

"I  hereby  give  and  bequeath  unto  my 
daughter,  Mrs.  Lenore  Gillmore,  In  trust  for 
the  use  of  my  daughter,  Mrs.  S.  C.  Blackin- 
ton, wife  of  J.  C.  Blackinton,  all  property 
and  goods  of  all  kinds  named  In  my  will  to 
my  daughter,  S.  C.  Blackinton,  said  property 
to  be  held  by  said  trustee  so  long  as  the  said 
S.  O.  Blackinton  remains  the  wife  of  said 
J.  C  Blackinton:  provided,  however,  that 
the  rents,  issues  and  profits  thereof  shall 
be  paid  by  said  trustee  to  said  S.  C.  Black- 
inton, from  time  to  time,  as  they  are  receiv- 
ed, but  in  case  the  said  property  is  sold,  the 
proceeds  of  the  interest  of  the  said  S.  C. 
Blackinton  shall  be  placed  at  Interest  by  the 
said  trustee  and  the  interest  thereof  paid  to 
S.  C.  Blackinton  from  time  to  time  as  the 
same  Is  received,  but  In  case  the  said  S.  C. 
Blackinton  shall  so  request  in  writing,  the 
proceeds  of  said  property  may,  Instead  of 
being  put  at  interest  be  Invested  in  real  es- 
tate to  be  held  by  said  trustee  and  the  rents, 
Issues  and  profits  thereof  be  paid  as  afore- 
said. 

"Provided,  further,  that  in  case  of  the 
death  of  said  J.  C.  Blackinton,  or  his  divorce 
from  said  8.  C.  Blackinton,  then  and  in  that 
case  the  whole  of  the  property  so  held  In 
trust  shall  be  conveyed  to  or  delivered  to  S. 
C.  Blackinton." 

The  controversy  on  this  appeal  Is  as  to  the 
effect  of  the  codicil  on  the  rights  conferred 
by  the  will  on  the  daughter  S.  C.  Blackinton, 
and  the  effect  of  the  provision  in  the  original 
will  regarding  the  payment  to  H.  A.  Barclay 
of  such  sums  as  he  had  paid  out  for  the  de- 
ceased. The  latter  of  these  questions  is  the 
question  principally  discussed  by  counsel. 
H.  A.  Barclay,  who  was  the  plaintiff  In  this 
proceeding,  claimed  by  appropriate  allega- 
tions In  his  complaint  that  he  had  paid  out 
for  deceased  between  July  8,  1889,  and  the 
time  of  her  death,  amounts  aggregating  $10,- 
954.10,  which  he  claimed  should  be  paid  to 
him  from  the  property  of  the  estate,  together 
with  interest,  before  any  distribution  to  re- 
siduary legatees  and  devisees  was  made.  All 
of  these  expenditures  except  some  $325  were 
barred  by  the  statute  of  limitations.  The 
trial  court  sustained  this  claim  of  plaintiff, 
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adjudging  him  to  be  entitled  to  receive  from 
the  estate  before  distribution  of  the  residue 
to  the  residuary  legatees  and  devisees  the 
sum  of  $10,954.10,  with  Interest  There  Is  no 
contention  on  this  appeal  that  the  findings 
as  to  the  payments  by  H.  A.  Barclay  for  de- 
ceased are  not  fully  sustained  by  the  evi- 
dence, or  that  he  was  not  entitled  to  the  In- 
terest awarded,  if  he  was  entitled  to  the 
principal.  It  Is  urged,  first,  that  there  was 
no  legacy  of  the  amounts  paid  by  H.  A.  Bar- 
clay for  deceased  created  by  the  will,  and, 
second,  that  said  Barclay  has  elected  not  to 
treat  the  same  as  a  legacy,  by  proceeding  as 
an  ordinary  creditor  of  deceased,  and  is  now 
estopped  to  claim  that  there  is  any  legacy  In 
this  regard.  We  have  no  doubt  that  the 
words  of  the  will  in  this  behalf  should  be 
held  to  constitute  a  legacy  to  H.  A.  Barclay 
of  all  amounts  that  he  at  various  times  had 
paid  for  her,  payable  out  of  the  estate  before 
any  residuary  legacy  or  devise  is  distributed. 
No  particular  words  are  essential  to  create 
a  legacy  or  devise.  The  essential  thing  is 
that  the  intention  of  the  testator  to  thereby 
make  the  gift  from  the  property  of  the  es- 
tate is  shown.  When  such  intention  clearly 
appears,  the  courts  will  carry  it  into  effect, 
if  this  can  be  done  consistently  with  the 
rules  of  law  applicable.  While  more  formal 
and  apt  terms  would  probably  have  been  used 
in  this  will  if  the  same  bad  been  drawn  by 
a  lawyer,  the  Intention  of  the  testatrix  to 
make  this  gift  to  H.  A.  Barclay,  and  to  re- 
quire its  payment  before  any  distribution  is 
had  to  residuary  devisees  or  legatees,  could 
not  have  been  made  more  clearly  apparent. 

The  claim  of  appellant  that  H.  A.  Barclay 
elected  to  proceed  as  an  ordinary  creditor 
of  deceased,  and  is  now  estopped  to  claim  as 
a  legatee,  was  made  by  allegations  in  the 
answer,  and  evidence  was  introduced  on  the 
trial  for  the  purpose  of  supporting  such  al- 
legations. The  allegations  were  substantial- 
ly that  said  H.  A.  Barclay  presented  a  veri- 
fied claim  for  all  the  amounts  claimed  here- 
in; that  the  same  was  allowed  by  the  ex- 
ecutrix for  $325  only,  and  rejected  as  to  the 
balance;  that  said  Barclay  thereupon  had 
the  same  approved  by  the  judge  for  such 
amount,  and  then  filed  the  claim  as  an  allow- 
ed claim  for  $325;  and  that  thereafter  he 
petitioned  the  superior  court  for  an  order  of 
sale  of  the  real  property  of  the  estate  for 
the  purpose  of  paying  all  approved  claims, 
Including  his  own.  The  trial  court  failed  to 
make  any  finding  on  these  allegations,  and  its 
failure  to  do  so  is  claimed  to  be  error  neces- 
sitating a  reversal.  The  evidence  was,  bow- 
ever,  Insufficient  to  support  a  conclusion  that 
said  Barclay  was  so  estopped,  except,  per- 
haps, as  to  such  items  as  were  not  barred  by 
the  statute  of  limitations  at  the  time  of  the 
presentation  of  the  so-called  creditor's  claim, 
which  amounts,  as  we  have  seen,  aggregated 
not  exceeding  $325.  Both  executrix  and  judge 
were  expressly  prohibited  by  statute  from 
allowing  an  item  in  the  claim  that  was  so 


barred  (Code  Civ.  Proc.  8  1490),  and  the  re- 
jection of  the  claim  as  to  such  items  cannot 
be  held  to  have  been  an  adjudication  as  to 
the  merits  thereof.  There  was  nothing  in  the 
language  of  the  will  which  put  said  Barclay 
to  the  necessity  of  abandoning  his  rights  as 
an  ordinary  creditor  for  such  amounts  as 
were  not  barred,  if  he  desired  to  take  as  a 
legatee.  The  case  Is  not  at  all  like  that  of 
Smith  v.  Furnish,  70  Cal.  424,  12  Pac.  392, 
where  a  specific  sum  ($3,000)  was  bequeathed, 
in  compensation  for  services  rendered  the 
deceased.  There  the  intention  of  the  testator 
was  clear  that  the  party  should  receive  that 
specific  sum  in  lieu  of  such  amount  as  might 
be  lawfully  due  for  the  services,  and  proceed- 
ings against  the  estate  for  the  enforcement 
of  a  creditor's  claim  might  properly  be  held 
inconsistent  therewith.  But  the  provision  in 
favor  of  said  Barclay  in  the  will  before  us 
was  clearly  intended  not  to  take  away  from 
his  rights  as  a  creditor  for  such  amounts  as 
he  might  lawfully  claim  and  enforce,  but  to 
give  to  him  those  amounts  which  the  record 
shows  be  could  not  otherwise  obtain.  It  is 
well  settled  that  a  Judgment  will  not  be  re- 
versed for  failure  to  find  upon  an  affirmative 
defense,  if  the  record  does  not  show  that 
evidence  was  introduced  in  support  thereof, 
and  the  same  rule  must  obtain  where  the 
evidence  introduced  was  not  sufficient  to  sup- 
port a  finding  in  favor  thereof  if  such  find- 
ing had  been  made.  The  inclusion  of  the 
$325  and  interest  thereon  in  the  amount  or- 
dered distributed  to  Barclay  was  practically 
simply  an  order  for  the  payment  of  his  allow- 
ed claim  with  interest. 

The  trial  court  held  that  by  reason  of  the 
provisions  of  the  codicil  the  Interest  of  8.  C. 
Blacklnton  In  the  estate  was  absolutely  end- 
ed by  her  death,  while  still  the  wife  of  J.  C. 
Blacklnton,  and  that  the  property  given  to 
her  went  to  the  remaining  four  children, 
share  and  share  alike.  It,  therefore,  exclud- 
ed J.  C.  Blacklnton  from  all  participation  in 
the  residue  of  said  estate.  In  this  the  court 
erred.  The  Albambra  property,  which  was 
given  by  the  will  to  S.  C.  Blacklnton  and 
Lenore  Gillinore,  Bhare  and  share  alike,  has 
been  lost  to  the  estate  by  reason  of  foreclo- 
sure proceedings,  and  the  provision  in  regard 
to  its  disposition  in  the  event  of  the  death 
of  one  of  the  beneficiaries  is  not  material 
here.  As  we  have  seen,  the  will  gave  ab- 
solutely to  said  8.  C.  Blacklnton  and  Lenore 
Gil] more  certain  household  goods,  to  be  di- 
vided among  them  as  they  might  agree.  It 
appears  that  such  division  has  been  made  by 
the  beneficiaries.  It  also  gave  them  the  books 
of  deceased,  and  gave  to  said  S.  C.  Blackln- 
ton one  oil  painting,  and,  after  payment  of 
the  amounts  given  to  H.  A.  Barclay,  one-fifth 
of  the  residue  of  the  real  estate.  The  only 
provision  in  the  will  under  which  S.  C.  Black- 
lnton could  possibly  be  deprived  of  this  prop- 
erty was  one  to  the  effect  that.  In  case  one  or 
more  of  the  children  should  die,  their  share 
was  to  be  divided  among  the  remaining  chll 


Digitized  by  Google 


IN  RE  JOHNSON'S  ESTATE. 


1015 


dren,  "unless  they  have  heirs.**  This  provi- 
sion apparently  referred  only  to  such  a  death 
as  might  occur  before  the  death  of  the  testa- 
trix (Civ.  Code,  |  1336);  but  in  any  event 
it  could  not  apply  to  8.  C.  Blackinton's  in- 
terest, for  she  left  a  child  surviving  her,  as 
well  as  her  husband.  This  disposition  by  the 
will  in  favor  of  8.  C.  Blackinton  was  affect- 
ed by  the  codicil  only  to  the  extent  that  a 
different  arrangement  was  provided  by  the 
codicil.  The  will  still  controls  except  as  modi- 
fled  by  the  codicil.  Civ.  Code,  |  1287.  The 
dispositions  made  by  will  are  not  to  be  dis- 
turbed by  a  codicil  further  than  Is  necessary 
to  give  it  effect  1  Jarman  on  Wills,  p.  176. 
The  two  are  to  be  read  together  so  as  to  make 
one  consistent  whole.  In  re  Ladd,  94  Cal. 
674,  30  Pac.  99;  Matter  of  Scott,  141  Cal. 
485,  75  Pac.  44.  The  only  effect  of  the  codi- 
cil was  to  subject  the  property  so  given  to 
S.  C.  Blackinton  to  a  trust  (of  which  she  was 
the  beneficiary)  so  long  as  she  remained  the 
wife  of  J.  C.  Blackinton.  The  will  as  modi- 
fled  by  the  codicil  absolutely  devised  this 
property  to  8.  C.  Blackinton,  subject  only 
to  the  execution  of  the  trust  The  author  of 
a  trust  may  devise  property,  subject  to  the 
execution  of  the  trust  (Civ.  Code,  5  864),  and 
such  a  devisee  acquires  a  legal  estate  in  the 
property  as  against  all  persons  except  the 
trustee.  Civ.  Code,  §  865.  When  the  trust 
was  terminated  by  the  death  of  8.  0.  Black- 
inton, her  Interest  in  the  property  passed, 
freed  from  the  trust,  to  her  heirs,  and  appel- 
lant J-  C.  Blackinton,  is  entitled  to  receive 
the  same  on  distribution. 

It  follows  that  the  decree  should  be  modi- 
fled  so  as  to  provide  that  the  household  goods 
and  books  assigned  to  8.  C.  Blackinton  in  the 
division  between  her  and  Lenore  GHlmore 
shall  be  distributed  to  J.  O.  Blackinton,  and 
that  after  the  specific  legacies  are  satisfied, 
and  the  amounts  found  due  H.  A.  Barclay  are 
paid,  one-fifth  of  any  residue  shall  be  dis- 
tributed to  J.  C.  Blackinton  as  the  successor 
of  S.  C.  Blackinton,  and  the  remaining  four- 
fifths  to  the  other  children  of  deceased,  or 
their  successors,  H.  A.  Barclay  taking  one- 
fifth  as  an  heir  of  deceased  and  one-fifth  as 
the  successor  of  Lenore  GHlmore,  deceased, 
and  D.  E.  Barclay  taking  one-fifth  as  an 
heir  and  one-fifth  as  the  successor  of  P.  H. 
Barclay. 

The  order  denying  a  new  trial  is  affirmed, 
and  the  cause  is  remanded,  with  directions  to 
the  lower  court  to  modify  the  Judgment  In 
accord  with  the  views  we  have  expressed; 
said  Judgment  when  so  modified,  to  stand 
affirmed. 

We  concur:   SHAW,  J. ;  SLOSS,  J. 
153  Cal.  778 

In  re  JOHNSON'S  ESTATE.    (L.  A.  2,052.) 

(Supreme  Court  of  California.    Jan.  31,  1908.) 

1.  Appeal  —  Conflicting  Evidence  —  Find- 
ings. 

The  appellate  court  cannot  decide  contrary 
to  the  findings  of  the  trial  court,  where  the 
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evidence  Is  conflicting;  the  trial  court  in  the 
absence  of  a  Jury,  being  the  exclusive  judge  ol 
the  credibility  of  the  witnesses. 

(Ed.  Note.— For  cases  in  point  sea  Cent  Dig. 
vol  3,  Appeal  and  Error,  99  3983-3989.] 

2.  Wills— Publication— Requests  fob  Sub- 
bcbibing  Witnesses. 

An  express  declaration  to  the  subscribing 
witnesses  that  the  document  executed  was  tes- 
tatrix's will,  or  an  express  request  that  they  at- 
test it  as  witnesses,  is  not  required;  it  being 
sufficient  if  testatrix,  at  the  time,  by  words  or 
conduct,  conveyed  to  the  witnesses  the  informa- 
tion that  the  instrument  was  her  will,  and  that 
she  desired  their  attestation. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  49,  Wills,  |9  305-317!] 

3.  Same— Execution— Evidence. 

A  will  was  drawn  at  testatrix's  request  by 
her  attorney,  and  was  executed  in  his  office,  un- 
der the  direction  of  his  law  partner.  Testatrix 
said  to  him  that  she  wanted  him  to  call  witness- 
es to  "this  will  of  hers,"  the  persons  who  sign- 
ed as  witnesses  being  then  in  the  room.  The 
attorney  thereupon  asked  them  to  witness  the 
document  whereupon  testatrix  and  the  witnesses 
immediately  signed  the  instrument  in  the  pres- 
ence of  each  other,  there  being  written  after  her 
signature  and  above  theirs  the  usual  attests 
tion  clause  reciting  that  they  signed  at  her  re 
quest  and  in  her  presence,  and  that  she  declared 
the  instrument  to  be  her  last  will  in  their 
presence.  Held,  to  warrant  a  finding  that  the 
will  was  duly  executed,  though  some  of  the 
witnesses  could  not  recall  what  occurred. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  49,  Wills,  9§  700-723.] 

4.  Same  —  Destbuction  —  Revocation  —  Evi- 
dence. 

On  an  application  for  probate  of  a  will,  evi- 
dence held  to  warrant  a  finding  that  the  will, 
properly  executed,  was  in  existence  after  tes- 
tatrix's death,  and  that  the  will  was  not  revoked 
prior  to  such  event. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
voL  49,  Wills,  §|  732,  733.] 

5.  Witnesses— Contbadiction— Pabty's  Own 
Witness. 

Under  Code  Civ.  Proc.  9  1339.  requiring 
proponents  in  a  proceeding  to  establish  a  lost 
will  to  prove  that  it  was  in  existence  at  tes- 
tatrix's death,  where  B.  and  contestant,  so  far 
as  proponent  knew,  were  the  only  persons  who 
had  seen  the  will  after  testatrix's  death,  so  that 
proponent  was  practically  compelled  to  produce 
B.  as  a  witness,  and  she  testified  that  she  did 
not  remember  seeing  any  handwriting  on  the 
paper  at  all,  the  paper  being  typewritten,  pro- 
ponent was  entitled  to  show  that  B.  had  pre- 
viously told  proponent's  attorney  that  the  will 
was  signed  by  testatrix  and  two  witnesses,  for 
the  purpose  of  explaining  the  action  of  propo- 
nent's attorneys  in  calling  B.,  and  to  show  that 
they  were  surprised  by  her  testimony. 

6.  Appeal— Estoppel  to  Allege  Ebbob— Con- 
bent. 

Proponent  in  a  will  contest,  having  been 
compelled  to  produce  a  witness  whose  testimony 
was  adverse,  sought  to  introduce  testimony  of 
contradictory  statements  made  by  the  witness, 
for  the  sole  purpose  of  explaining  his  action  in 
calling  the  witness,  and  to  show  that  he  was 
surprised  by  her  testimony,  to  which  contestant's 
counsel  replied  that  he  understood  that  pro- 
ponent's counsel  wanted  the  testimony  explained 
as  far  as  that  was  concerned,  and  that  it  was  all 
right.  Held,  that  contestant  consented  to  the 
admission  of  the  evidence,  and  could  not  ob- 
ject, on  appeal,  that  it  was  erroneous. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  99  3591-3016.] 
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7.  Wnxs— Testamentary  Capacity— Pbklim  - 
ikaby  Pboof— Presumptions. 

When  proponent  of  a  will,  on  a  petition  for 
probate,  opens  the  proceedings  by  preliminary 
proof,  as  required  by  statute,  he  may  rely  on  a 
'presumption  that  the  testator  was  of  sound  mind 
when  the  will  was  executed,  as  evidence  in  his 
favor. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  §§  101-110.] 

8.  Same— Evidence— Attending  Circumstan- 
ces. 

Circumstances  attending  the  execution  of  a 
will  and  the  conduct  of  the  testator  at  the  time 
are  admissible  on  the  issue  of  testamentary  ca- 
pacity. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  49,  Wills,  §§  111-136.] 

9.  Same— Pbima  Facie  Case. 

The  presumption  of  sanity  on  the  part  of  a 
testatrix,  and  evidence  that  she  acted  in  a  ra- 
tional manner  at  the  time  the  will  was  executed, 
was  sufficient  to  establish  a  prima  facie  case  of 
testamentary  capacity. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  §§  103-137,  138.] 

Department  1.  Appeal  from  Superior  Court, 
Los  Angeles  County ;  G.  A.  Olbbs,  Judge. 

Application  for  probate  of  the  will  of  Sar- 
ah Johnson,  deceased,  to  which  Delia  Sher- 
bourne  filed  objections.  From  orders  admit- 
ting the  will  to  probate  and  denying  contes- 
tant's motion  for  a  new  trial,  she  appeals. 
Affirmed. 

C.  W.  Davison,  J.  R.  Wilder,  and  L.  L. 
Miller,  for  appellant.  T.  M.  Stewart  and 
Haas,  Garrett  &  Dunnigan,  for  respondent. 

SHAW,  J.  The  contestant  appeals  from 
an  order  of  the  superior  court  admitting  a 
will  to  probate,  and  from  an  order  refusing 
her  motion  for  a  new  trial.  Sarah  Johnson 
died  on  May  19,  1905.  The  petition  for  pro- 
bate of  her  will  alleged  that  the  will  was  in 
writing,  was  signed  by  her  in  her  lifetime, 
and  was  duly  attested  by  two  subscribing 
witnesses,  and  that  after  her  death  it  was 
willfully  destroyed  by  Delia  Sherbourne,  the 
contestant.  The  written  grounds  of  opposi- 
tion filed  by  the  contestant  denied  that  the 
alleged  will  had  been  signed  by  the  deceased, 
or  had  been  by  her  declared  to  be  her  will  in 
the  presence  of  the  witnesses,  or  at  all,  or 
that  it  had  been  signed  by  any  witnesses,  or 
that  the  deceased,  at  the  time  of  the  alleged 
execution  thereof,  was  of  sound  and  dispos- 
ing mind  and  memory.  The  contest  was 
tried  before  the  court,  without  a  jury,  and 
the  findings  of  the  court  were  In  favor  of  the 
proponent  upon  all  the  grounds  of  opposition. 

It  is  earnestly  contended  that  the  evidence 
is  insufficient  to  support  the  findings  in  re- 
gard to  the  execution  of  the  will,  the  testa- 
mentary capacity  of  the  deceased  at  the  time, 
and  the  contents  of  the  document  found  to 
have  been  executed  as  the  will.  It  is  suffi- 
cient to  say  with  regard  to  these  facts  In 
dispute  that  the  case  comes  within  the  rule 
that  this  court  cannot  decide  contrary  to  the 
findings  of  the  court  below,  where  there  Is 
conflicting  evidence,  and  there  is  substantial 


evidence  tending  to  prove  the  facta  found, 
and  the  additional  rule  that  the  trial  court  is 
the  exclusive  judge  of  the  credibility  of  the 
witnesses  testifying  before  it.  There  was  no 
very  satisfactory  evidence  that  at  the  time 
of  its  execution  the  deceased  made  an  ex- 
press declaration  to  the  subscribing  witness- 
es that  the  document  executed  was  her  will, 
or  expressly  requested  them  to  attest  it  But 
an  express  declaration  and  request  are  not 
absolutely  necessary.  It  Is  sufficient  If,  at 
the  time,  she  did,  by  words  or  conduct,  con- 
vey to  them  the  information  that  the  instru- 
ment was  her  will,  and  that  she  desired  them 
to  attest  it  as  witnesses.  There  was  evi- 
dence to  the  effect  that  the  will  was  drawn 
at  her  request  by  her  attorney;  that  it  was 
executed  in  his  office,  and  under  the  direction 
of  his  partner,  who  was  also  an  attorney  ac- 
customed to  such  matters  and  familiar  with 
the  requirements  of  the  law  regarding  such 
execution;  that  she  said  to  him  that  she 
wanted  him  to  call  witnesses  to  this  will  of 
hers;  that  the  two  persons  who  signed  as 
witnesses  were  then  In  the  room;  that  he 
thereupon  asked  them  to  witness  the  execu- 
tion of  the  document ;  and  that  immediately 
she  and  they  signed  the  document  In  the 
presence  of  each  other,  she  as  testator  and 
they  as  attesting  witnesses,  there  being  writ- 
ten after  her  signature  and  above  theirs  the 
usual  attestation  clause  reciting  the  facts 
that  they  signed  at  her  request  and  in  her 
presence,  and  that  she  declared  that  It  was 
her  last  will  In  their  presence.  This  was 
sufficient  to  justify  the  court  In  finding  a  due 
execution  of  the  will.  The  fact  that  some  of 
the  witnesses  to  the  transaction  could  not 
recollect  what  occurred  Is  not  sufficient  to  re- 
quire us  to  overthrow  the  findings,  where 
there  are  enough  circumstances  and  testi- 
mony, aside  from  theirs,  to  justify  the  in- 
ference that  the  will  was  properly  executed, 
as  is  the  case  here.  In  re  Tyler's  Estate, 
121  Cal.  409,  53  Pac.  928;  Rugg  v.  Rugg.  83 
N.  Y.  592;  Patton  v.  Hope,  37  N.  J.  Eq.  527; 
Cilley  v.  Cllley.  34  Me.  164 ;  Barnes  v.  Barnes. 
66  Me.  286 ;  Allison  v.  Allison,  46  111.  61,  92 
Am.  Dec.  237. 

It  is  claimed  that  there  is  no  evidence 
that  the  will  was  in  existence  after  the  death 
of  the  deceased.  It  may  be  conceded  that 
the  evidence  that  there  were  signatures  to 
the  document  found  in  her  trunk  after  her 
death,  and  claimed  to  be  the  will,  is  not  very 
strong.  But  we  cannot  say  that  it  was  in- 
sufficient. It  was  shown  that  the  contents 
of  the  will  were  first  dictated  to  a  stenogra- 
pher, who  took  down  the  dictation  In  short- 
hand, and  that  but  one  longhand  draft  was 
made  thereof  by  the  stenographer,  and  that 
this  draft  was  typewritten.  From  this  the 
Inference  follows  that  this  draft  was  the 
identical  paper  which  was  signed  by  the  tes- 
tator and  the  witnesses.  It  was  also  shown 
by  the  contestant's  testimony,  and  also  by 
another  witness,  that  after  the  death  of  the 
testator  a  typewritten  document  was  found 
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In  her  trunk,  which  was  In  all  respects  iden- 
tical with  the  typewritten  draft  of  the  will 
made  by  the  stenographer  before  Its  execu- 
tion ;  but  the  contestant  testified  that  it  had 
no  signatures  appended,  and  the  other  wit- 
ness claimed  that  she  could  not  remember 
that  it  did.  Their  testimony  on  this  point 
was  somewhat  hesitating,  and,  indeed,  the 
contestant,  In  one  of  her  answers,  when  tes- 
tifying, Bald:  "I  Just  looked  at  the  signa- 
tures." There  was  other  testimony  that  the 
will  was  In  the  possession  of  the  testator  two 
days  before  her  death,  and  was  then  produc- 
ed by  her  and  examined  by  one  of  her  attor- 
neys, who  saw  the  signatures  appended ;  that 
the  testator  declared  that  It  was  Just  as  she 
wanted  It ;  that  it  was  then  put  back  in  her 
trunk  and  locked  up;  that  between  that 
time  and  her  death  she  was  unable  to  leave 
her  room ;  and  that  a  nurse  was  constantly 
in  attendance  upon  her,  who  would  have 
known,  if  any  such  transaction  as  the  de- 
struction of  the  will  had  taken  place,  and 
that  she  had  no  knowledge  of  any  such  oc- 
currence. From  these  facts  the  court  might 
properly  have  concluded  that  the  will  was 
not  revoked  or  destroyed  prior  to  her  death, 
and  that  the  testimony  that  the  typewritten 
document  bore  no  signatures  was  false. 

Mrs.  Beard  was  called  by  the  proponents, 
and  Interrogated  concerning  the  destruction 
of  the  will  by  the  contestant  after  the  death 
of  the  testator.  It  was  she  who.  In  connection 
with  the  contestant,  testified  to  the  finding 
of  an  unsigned  copy  of  the  will  In  the  testa- 
tor's trunk  after  her  death.  Her  testimony 
as  to  the  absence  of  signatures  was  very 
evasive,  and  generally  negative,  as,  for  ex- 
ample, that  she  did  not  remember  seeing  any 
signatures.  She  testified  that  she  had  a 
glance  at  the  inside  of  the  will.  In  further 
examination  the  following  occurred:  "Q. 
Ton  didn't  see  any  handwriting  or  pen  writ- 
ing on  the  paper  at  all?  A.  No,  sir;  I  don't 
remember  of  any."  This  testimony  by  a 
friend  of  the  only  heir  as  to  what  she  saw 
on  the  occasion  of  the  finding  of  a  paper  In 
the  form  of  a  will  in  the  testator's  effects 
was  some  evidence  tending  to  show  that  the 
paper  was  not  signed.  Her  testimony  in- 
dicated that  she  could  have  seen  the  sig- 
natures if  there  had  been  any,  and,  so  far 
as  it  went,  It  was  unfavorable  to  the  pro- 
ponents on  the  point.  Over  the  objection  of 
the  contestant,  and  solely  for  the  purpose  of 
explaining  to  the  court  the  reason  for  calling 
her  as  their  witness,  the  proponent,  after  lay- 
ing the  proper  foundation  therefor,  was  per- 
mitted to  prove  that  prior  to  the  trial  she  bad 
told  proponent's  attorney  that  on  the  occa- 
sion in  question  she  had  read  the  will ;  that 
it  gave  Delia  Sherbourne  only  one  dollar,  and 
gave  the  balance  to  the  testator's  brother  and 
Bisters,  and  made  Mr.  Hester  her  executor; 
and  that  it  was  signed  by  Mrs.  Johnson  and 
two  witnesses.  It  is  conceded  that,  where 
a  witness  is  called  to  testify  for  a  party  as 
te  a  fact,  and  gives  only  negative  testimony, 


as  that  be  has  no  knowledge  on  the  subject, 
or  no  recollection  as  to  the  existence  or  non- 
existence of  the  fact,  and  his  testimony  can- 
not be  said  to  be  injurious  to  the  party  call- 
ing him,  such  party  cannot  be  allowed  to 
Introduce  evidence  by  way  of  Impeachment 
to  show  that  he  made  statements  out  of  court 
to  the  party  or  his  attorney,  inconsistent  with 
his  testimony,  and  showing  knowledge  and 
recollection  of  the  fact.  People  v.  Greeks,  141 
OaL  628,  75  Pac  101;  In  re  Kennedy's  Es- 
tate, 104  Gal.  428,  88  Pac.  83. 

In  case  of  a  lost  will  proof  of  its  existence 
at  the  death  of  the  testator  must  be  made 
by  the  proponent  Code  Oiv.  Proc.  I  1338. 
This  witness  and  the  contestant,  so  far  as  the 
proponent  knew,  were  the  only  persons  who 
had  seen  the  will  after  the  testator's  death. 
The  proponent  was  practical iy  compelled  to 
produce  the  witness.  The  impeaching  evi- 
dence was  offered,  and  was  received  by  the 
court  for  the  sole  purpose  of  explaining  the 
action  of  proponent's  attorneys  In  calling  the 
witness,  and  that  they  were  surprised  by  her 
testimony.  This  was  clearly  stated  at  the 
close  of  the  Impeaching  testimony,  and  was 
apparently  understood  and  consented  to  by 
the  contestant,  for  her  attorney  then  respond- 
ed: "Yes,  sir;  I  understand  that  Mr.  Stew- 
art wants  the  testimony  explained  as  far  as 
that  la  concerned.  That  is  all  right"  Un- 
der these  circumstances  the  rule  that,  when 
a  witness  called  by  a  party  has  no  knowledge 
or  recollection  of  the  fact  Inquired  of,  and 
gives  substantially  no  adverse  testimony  on 
the  subject  explanatory  testimony  Is  Inad- 
missible, is  not  strictly  applicable.  The  tes- 
timony was  evidently  considered  by  the  court 
and  counsel  as  adverse  and  injurious  to  the 
proponent  We  also  think  the  contestant  con- 
sented to  the  explanation,  and  cannot  now 
complain,  even  If  it  were  conceded  to  be  In- 
admissible. The  trial  was  had  without  a, 
jury,  and  doubtless  counsel  were  satisfied 
that  the  court  could  disregard  the  testimony 
so  far  as  It  tended  to  prove  that  there  were 
no  signatures. 

When  a  proponent  of  a  will,  upon  the  trial, 
opens  the  proceedings  by  preliminary  proof, 
as  required  by  the  statute,  he  may  rely  on 
the  presumption  that  the  testator  was  of 
sound  mind  at  the  time  of  the  execution  of 
the  will.  Such  presumption  Is  evidence  In  his 
favor.  The  circumstances  attending  such  ex- 
ecution, and  the  conduct  of  the  testator  at 
the  time,  may  also  be  considered  on  that 
point.  In  the  present  case  the  sanity  of  the 
testator  was  sufficiently  established  by  this 
presumption  and  by  the  circumstances  indi- 
cating that  she  was  at  the  time  acting  in  a 
rational  manner.  This  evidence  may  have 
been  slight;  but  it  was  sufficient  to  make 
out  a  prima  fade  case,  and  it  fully  warranted 
the  denial  of  the  motion  for  a  nonsuit,  or 
dismissal  of  the  cause,  made  by  the  contest- 
ant at  the  close  of  the  proponent's  prelimi- 
nary proof. 

The  absence  of  one  of  the  subscribing  wit- 
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nesses  was  sufficiently  explained.  The  per- 
sons who  were  believed  to  be  the  subscribing 
witnesses  were  called  to  testify.  One  of  them 
had  no  recollection  whatever  of  the  matter. 
The  other  testified  to  the  execution  of  the 
will,  and  the  attestation  by  himself  and  the 
other  person  as  witnesses.  The  attestation 
of  a  will  is  not  a  matter  of  great  importance 
to  the  witness,  and  a  failure  by  such  persons 
to  remember  the  occurrence  is  not  so  unusual 
as  to  justify  the  refusal  of  probate  on  that 
account,  if  there  is  other  satisfactory  evi- 
dence of  the  due  execution. 

With  respect  to  the  insufficiency  of  the 
proof  of  the  destruction  of  the  will,  we  may 
add  that,  if  the  court  believed  from  the  facts 
we  have  mentioned  that  the  will  was  in  ex- 
istence after  the  death  of  the  testator,  and 
that  it  was  locked  In  her  trunk  a  day  or  two 
before  her  death  and  while  she  was  in  her 
last  sickness,  it  may  have  believed  the  testi- 
mony of  the  two  witnesses,  Delia  Sberbourne 
and  Mrs.  Beard,  to  the  fact  of  the  destruction 
of  the  paper  found  in  the  said  trunk,  and 
have  refused  to  believe  their  statements  that 
it  was  unsigned.  This  was  a  matter  addressed 
to  the  conscience  of  the  trial  Judge,  and 
we  cannot  interfere  with  his  decision  on  the 
subject 

The  Judgment  admitting  the  will  to  pro- 
bate and  the  order  refusing  a  new  trial  are 
affirmed. 

We  concur:  ANGBLLOTTI,  J. ;  SLOBS,  J. 


in  Caim 

CRANDALL  v.  PARKS.   (I/.  A.  1,923.) 
(Supreme  Court  of  California.    Jan.  81,  1008.) 

1.  Appeal  —  Review  —  Scope  and  Extent  — 
Time  of  Appeal  —  Sufficiency,  of  Evi- 
dence. 

Under  the  express  provisions  of  Code  Civ. 
Proc.  |  930,  subd.  1,  an  exception  to  a  judgment, 
because  not  supported  by  the  evidence,  cannot 
be  reviewed,  where  appeal  from  the  judgment 
is  not  taken  within  60  days  after  its  rendition. 

SBd.  Note.— For  esses  in  point,  see  Cent.  Dig. 
.  2,  Appeal  and  Error,  t  1888.] 

2.  Pleading— Answer— Admissions  bt  Fail- 
ure to  Dent. 

In  an  action  to  rescind  an  exchange,  a 
denial  that  a  representation  was  made  at  all 
did  not  make  an  issue  on  the  allegation  of  the 
complaint  that  defendant  knew,  when  making 
the  representation,  that  it  was  untrue,  and  hence 
under  the  express  provisions  of  Code  Civ.  Proc. 
|  462,  it  was  admitted  that  the  representation, 
if  made,  was  made  with  knowledge  that  It  was 
untrue. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  80,  Pleading,  f  1228.] 

3.  Exchange  of  Pbopebtt— Action  to  Re- 
scind —  Tbial— Findings  of  Fact—  Suffi- 
ciency—Admissions  in  Pleadings. 

In  an  action  to  rescind  an  exchange,  a 
finding  that  defendant  knew  that  a  representa- 
tion was  untrue,  or  that,  if  he  believed  it  true, 
the  representation  was  not  warranted  by  the 
information  he  had,  Civ.  Code,  I  1572,  was  un- 
necessary, where  it  was  admitted  that  he  knew 
the  representation  was  untrue,  under  the  ex- 
press provisions  of  Code  Civ.  Proc.  8  462,  by  a 
failure  to  deny  that  allegation  of  the  complaint 
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4.  Feaud  —  Fraudulent  Representations  — 
Matters  of  Fact  or  of  Opinion. 

A  representation  that  one  had  owned  land 
for  about  15  years,  had  lived  thereon,  and  was 
well  acquainted  with  its  quality  and  value,  and 
that  the  actual  value  thereof  was  a  specified 
amount  an  acre,  was  a  representation  of  fact, 
within  the  rule  that,  where  a  party  states  a 
matter  which  might  otherwise  be  only  an  opin- 
ion as  a  fact,  so  that  the  other  party  may  rea- 
sonably so  treat  it,  then  the  statement  is  not 
of  opinion,  but  a  representation  of  fact. 

SBd.  Note.— For  cases  in  point,  see  Cent.  Die. 
.  23,  Fraud,  if  12,  13.] 

5.  Same— Reliance  on  Representations. 

On  an  exchange  of  property,  one  party  may 
rely  on  the  representation  of  the  other  as  to  the 
value  of  land  remotely  situated  in  another  state, 
which  he  has  never  seen,  and  cannot  personally 
examine. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Fraud,  f  20.] 

6.  Same. 

On  an  exchange  of  property,  one  party  may 
rely  on  the  representation  of  the  other  as  to 
the  ownership  of  personal  property. 

Department  1.  Appeal  from  Superior  Court, 
San  Diego  County ;  E.  S.  Torrance,  Judge. 

Action  by  H.  J.  Crandall  against  R.  N. 
Parks.  From  a  judgment  for  plaintiff  and 
an  order  denying  a  new  trial,  defendant  ap- 
peals. Affirmed. 

W.  H.  Francis  and  Dadmun  &  Bel  leu,  for 
appellant  F.  P.  Willard,  for  respondent 

ANGBLLOTTI,  J.  Defendant  appealed 
from  a  judgment  rescinding  a  contract  for 
the  exchange  of  property,  and  from  an  order 
denying  his  motion  for  a  new  trial.  The  ap- 
peal from  the  order  denying  a  new  trial  has 
been  dismissed.  The  appeal  from  the  judg- 
ment was  not  taken  within  60  days  after  its 
rendition  and  entry,  and  therefore  the  excep- 
tions to  the  decision  on  the  ground  that  it  is 
not  supported  by  the  evidence  cannot  be  re- 
viewed. Code  Civ.  Proc  8  939,  subd.  1. 

It  Is  claimed  that  the  findings  are  not  suffi- 
cient to  support  the  judgment  They  show 
substantially  the  following  facts:  Plaintiff 
was  the  owner  and  in  possession  of  certain 
land  In  San  Diego  county,  in  this  state,  of 
the  value  of  $2,500,  and  certain  personal 
property  thereon  of  the  value  of  $214.  De- 
fendant, for  the  purpose  of  inducing  plain- 
tiff to  exchange  the  same  for  80  acres  of  land 
in  the  state  of  Oregon  owned  by  him,  and 
a  restaurant  outfit  in  the  city  of  San  Diego  in 
this  state,  claimed  to  be  worth  $400,  and 
found  not  to  exceed  $225  In  value,  represent- 
ed to  plaintiff  that  he  had  owned  the  Oregon 
land  for  about  15  years,  had  lived  thereon, 
and  was  well  acquainted  with  its  quality, 
character,  and  value,  and  that  the  reasonable 
and  actual  value  thereof  was  $40  per  acre, 
and  also  that  he  was  the  owner  of  the  res- 
taurant outfit,  including  a  hot  water  tank  and 
an  ice  chest  or  refrigerator  of  the  value  of 
$40.  The  value  of  the  Oregon  land  did  not 
in  fact  exceed  the  sum  of  $600,  or  $6.26  per 
acre.  Neither  the  hot  water  tank  nor  refrig- 
erator belonged  to  defendant  Plaintiff  never 
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saw  the  Oregon  land,  and  had  no  knowledge 
as  to  its  value,  nature,  or  quality,  except  the 
statements  of  defendant  In  regard  thereto, 
and  he  had  no  information  as  to  the  owner- 
ship of  the  restaurant  outfit,  except  that  giv- 
en him  by  defendant  Defendant  knew  this. 
An  exchange  of  the  properties  was  effected, 
plaintiff  being  induced  to  make  the  same  sole- 
ly by  reason  of  such  representations  as  to 
value  and  ownership,  upon  which  he  wholly 
relied.  Defendant  well  knew  the  plaintiff  in 
making  the  exchange  relied  and  acted  solely 
upon  these  representations. 

There  was  no  finding  that  defendant  knew 
or  believed  at  the  time  he  made  the  represen- 
tation as  to  the  value  of  the  Oregon  land 
that  the  same  was  untrue,  or  that,  if  he  be- 
lieved it  true,  the  representation  was  not 
warranted  by  the  Information  he  then  had, 
and  defendant  urges  that,  in  the  absence  of 
such  element,  there  was  no  fraud  on  his  part. 
Civ.  Code,  {  1572.  There  was,  however,  no 
necessity  for  such  a  finding  In  view  of  the 
state  of  the  pleadings.  The  complaint  alleg- 
ed, in  terms,  that  defendant  knew  at  the 
time  he  made  said  representation  to  plaintiff 
that  it  was  false  and  untrue.  This  allega- 
tion was  not  denied  by  the  answer,  the  de- 
fendant resting  upon  a  denial  that  he  made 
the  representation  at  all.  This  denial  did  not 
make  an  issue  upon  the  question  of  defend- 
ant's knowledge  as  to  the  falsity  of  the  rep- 
resentation, If  made.  The  only  Issue  was  as 
to  whether  the  representation  was  made.  If 
made,  it  was  admitted  by  the  failure  to  deny 
in  the  answer  that  it  was  made  with  knowl- 
edge that  it  was  not  true.  The  allegation  of  the 
complaint  in  this  behalf,  not  being  controvert- 
ed by  the  answer,  must,  for  the  purposes  of 
the  action,  be  taken  as  true.  Code  Civ.  Proc. 
S  462.  A  finding  is  not  necessary  as  to  a  fact 
admitted  by  the  pleadings,  as  where  a  fact 
Is  alleged  In  the  complaint  and  not  denied  in 
the  answer.  First  Nat  Bank  v.  Maxwell,  123 
Cal.  3G6,  55  Pac.  980,  69  Am.  St.  Rep.  64. 
It  is  therefore  unnecessary  to  consider  fur- 
ther defendant's  contention  on  this  point 
What  we  have  said  in  regard  to  the  represen- 
tations as  to  the  Oregon  land  is  equally  ap- 
plicable to  the  representation  as  to  the  owner- 
ship of  the  articles  of  personal  property  of 
which  defendant  was  not  the  owner. 

It  is  claimed  that  the  representation  as  to 
the  value  of  the  Oregon  land  was  nothing 
more  than  a  mere  expression  of  his  own  opin- 
ion as  to  the  value  on  the  part  of  the  defend- 
ant, and  therefore  that  an  action  will  not 
lie  on  account  thereof.  This,  however.  Is  not 
the  effect  of  a  fair  construction  of  the  find- 
ings. A  statement  as  to  the  value  of  prop- 
erty Is  not  always  made  as  a  mere  expres- 
sion of  opinion  upon  which  the  other  party 
has  no  right  to  rely.  It  may  be  a  positive 
affirmation  of  a  fact,  Intended  as  such  by  the 
party  making  it,  and  reasonably  regarded  as 
such  by  the  party  to  whom  it  Is  made.  When 
It  is  such,  It  Is  like  any  other  representation 
of  fact,  and  may  be  a  fraudulent  misrepre- 


sentation warranting  rescission.  The  rule  la 
regard  to  this  matter  is  stated  by  Mr.  Pome- 
roy  as  follows:  "Wherever  a  party  states  a 
matter  which  might  otherwise  be  only  an 
opinion,  and  does  not  state  it  as  the  mere  ex- 
pression of  his  own  opinion,  but  affirms  it  as 
an  existing  fact  material  to  the  transaction, 
so  that  the  other  party  may  reasonably  treat 
it  as  a  fact  and  rely  and  act  upon  It  as  such, 
then  the  statement  clearly  becomes  an  affir- 
mation of  fact  within  the  meaning  of  the  gen- 
eral rule,  and  may  be  a  fraudulent  misrepre- 
sentation." 2  Pom.  Eq.  Jut.  {  878.  He  fur- 
ther says  that  the  statements  which  most  fre- 
quently come  within  this  branch  of  the  rule 
are  those  concerning  value.  There  Is  noth- 
ing in  the  opinion  in  Norrls  v.  Crandall,  188 
Cal.  xlx,  65  Pac  568,  in  conflict  with  this 
view.  The  court  was  there  discussing  the 
question  of  the  sufficiency  of  the  evidence  to 
sustain  the  conclusion  of  the  trial  court  that 
there  was  no  fraudulent  misrepresentation  of 
fact,  and,  in  affirming  that  conclusion,  said, 
in  effect,  that  the  evidence  was  sufficient  to 
sustain  a  conclusion  that  the  expression  as  to 
value  was  made  and  understood  as  a  mere 
expression  of  opinion  only.  The  court  there 
said,  in  accord  with  the  rule  we  have  stated, 
that  there  would  be  force  in  the  appellant's 
contention,  "if  the  evidence  compelled  the  con- 
clusion that  the  exchange  of  properties  was 
brought  about  by  a  false  statement  of  value 
by  defendants,  made  as  a  substantive  fact  on 
which  plaintiffs  relied  as  a  fact,  and  not  as 
defendant's  opinion  as  to  the  fact"  The  find- 
ings sufficiently  bring  the  case  within  the 
operation  of  this  rule. 

That  plaintiff  never  made  or  commenced 
any  investigation  for  himself  as  to  the  value 
of  the  Oregon  land  or  the  ownership  of  the 
personal  property,  that  he  believed  and  relied 
solely  on  the  statements  and  representations 
of  defendant  in  regard  thereto,  and  that  he 
was  induced  to  make  the  exchange  solely  by 
reason  thereof,  are  all  fully  established  by 
the  findings,  which  are  conclusive  upon  this 
appeal.  We  know  of  no  reason  why  defend- 
ant should  be  allowed  to  maintain  that  plain- 
tiff was  not  entitled  to  rely,  without  Investi- 
gation on  his  part  upon  a  representation  as 
to  the  value  of  land  so  remotely  situated, 
which  he  had  never  seen  and  could  not  per- 
sonally examine — a  representation,  "to  the 
truth  of  which  the  party  has  deliberately 
pledged  his  faith."  See  Dow  v.  Swain,  125 
Cal.  681  to  684,  58  Pac  272  to  274.  He  was 
clearly  entitled  also  to  rely  upon  the  repre- 
sentation as  to  the  ownership  of  the  person- 
al property.  Oppenheimer  v.  Clunie.  142  Cal. 
813,  75  Pac.  899,  is  not  in  point  There  the 
party  had  not  relied  on  the  representation 
made  at  all,  but  had  investigated  for  himself 
as  to  the  truth  thereof,  and  was  charged 
with  all  the  knowledge  which  he  might  have 
obtained  had  he  pursued  the  inquiry  to  the 
end  with  diligence  and  completeness. 

Complaint  Is  made  that  the  trial  court  err- 
ed In  admitting  the  evidence  of  three  witness- 
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es  as  to  the  value  of  the  Oregon  land,  the  ob- 
jection being  that  they  were  not  sufficiently 
shown  to  be  qualified  to  testify  as  experts 
concerning  such  value.  No  such  specific  ob- 
jection appears  to  have  been  made  in  the 
lower  court,  the  only  objection  there  made 
being  the  general  objection  that  the  proposed 
testimony  was  immaterial,  irrelevant,  and  in- 
competent This  was  hardly  sufficient  to 
bring  to  the  attention  of  the  trial  court  the 
objection  now  made.  However  this  may  be, 
the  evidence  in  the  record  was  sufficient  to 
warrant  a  ruling  that  the  witnesses  were 
qualified  to  testify  on  the  subject 

There  is  no  other  point  made  by  defendant 
that  is  available  to  him  on  this  appeal. 

The  Judgment  is  affirmed. 

We  concur:  SHAW,  J.;  SLOSS,  J. 


Ul  Cal.  785 

STEELE  t.  SAN  LUIS  OBISPO  COUNTY. 

(L.  A  1,998.) 
(Supreme  Court  of  California.   Jan.  31,  1908.) 

Taxation— Recovery  of  Taxes  Paid— Irreg- 
ularities. 

Pol.  Code,  §  3682,  requires  the  clerk  of  the 
board  of  supervisors,  when  delivering  the  as- 
sessment book  after  equalization  by  the  board 
to  the  county  auditor,  to  make  his  affidavit 
that  as  clerk  he  has  kept  correct  minutes  of  all 
the  acts  of  the  board,  and  that  all  alterations  in 
assessments  directed  have  been  made  and  en- 
tered, and  that  no  alterations  have  been  made 
therein,  except  those  authorized.  Section  3732 
requires  the  auditor,  after  computing  the  tax- 
es, to  deliver  the  corrected  assessment  book  to 
the  tax  collector,  with  his  affidavit  attached 
thereto  that  he  received  the  assessment  book 
from  the  clerk  of  the  board  of  supervisors,  with 
his  affidavit  affixed  thereto,  and  that  he  has  cor- 
rected it  to  conform  to  the  requirements  of  the 
state  board  of  equalization,  etc.  Section  3819 
provides  for  the  recovery  of  taxes  paid  on  void 
assessments.  The  affidavit  required  by  section 
3682  did  not  accompany  the  assessment  book  for 
a  certain  year,  and  was  not  made  until  two  days 
before  the  day  noticed  for  the  sale  for  delin- 
quent taxes.  The  affidavit  of  the  auditor  was 
never  made.  No  change  or  alteration  of  any 
kind  had  been  made  by  the  board  of  supervisors, 
and  the  county  auditor  had  complied  with  the 
law  as  to  the  computing  of  the  taxes,  and  deliv- 
ered the  book  at  the  appointed  time.  Held,  that 
an  owner  of  property  who  paid  taxes  on  his 
property  on  the  day  of  the  sale  for  delinquent 
taxes,  under  protest  to  prevent  such  sale,  can- 
not recover  the  amount  so  paid,  because  of  the 
failure  of  the  clerk  and  auditor  to  attach  their 
affidavits  to  the  assessment  book. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  5  996.] 

Department  1.  Appeal  from  Superior 
Court,  San  Luis  Obispo  County;  E.  P.  Un- 
angst,  Judge. 

Action  by  T.  J.  Steele  against  county  of 
San  Luis  Obispo.  Judgment  for  defendant, 
and  plaintiff  appeals.  Affirmed. 

McD.  R.  Venable,  Albert  Nelson,  and  Wm. 
Shlpsey,  for  appellant  Charles  A.  Palmer 
and  W.  H.  Spencer,  for  respondent. 

ANGELLOTTI,  J.  This  is  an  action  to  re- 
cover certain  state  and  county  taxes  for  the 


fiscal  year  1904-05,  with  penalties  and  costs, 
paid  by  plaintiff  and  his  assignors  under  pro- 
test Defendant  had  Judgment  and  plaintiff 
appeals  from  such  Judgment  and  from  an  or- 
der denying  his  motion  for  a  new  trial. 

The  payments  were  made  by  the  taxpayers 
on  the  day  noticed  by  the  tax  collector  for 
the  sale  of  the  property  for  delinquent  taxes, 
and  were  made  for  the  purpose  of  preventing 
such  sale  and  the  Issuance  of  certificates  of 
Bale  thereon.  The  basis  of  plaintiff's  claim 
was  the  failure  of  the  clerk  of  the  board  of 
supervisors,  when  delivering  the  assessment 
book  after  equalization  by  the  board  to  the 
county  auditor,  to  accompany  the  same  with 
his  affidavit  as  required  by  section  3682  of 
the  Political  Code,  and  the  failure  of  the  au- 
ditor to  make  or  attach  to  the  assessment 
book  the  affidavit  required  by  section  3732  of 
the  Political  Code.  Section  3682  requires  the 
clerk  to  accompany  the  book  with  his  affida- 
vit to  the  effect  that  as  clerk  of  the  board  he 
has  kept  correct  minutes  of  all  the  acts  of  the 
board  touching  alterations  In  the  assessment 
book,  and  that  all  alterations  agreed  to  or  di- 
rected to  be  made  have  been  made  and  en- 
tered in  the  book,  and  that  no  changes  or  al- 
terations have  been  made  therein  except  those 
authorized.  No  such  affidavit  was  made  by 
the  clerk  when  he  delivered  the  book,  or  until 
after  publication  of  the  delinquent  list  and 
notice  of  sale.  Two  days  before  the  day  no- 
ticed for  sale  he  did  make,  subscribe,  and  at- 
tach to  the  book  an  affidavit  In  the  form 
prescribed  by  the  section  of  the  Code.  Sec- 
tion 3732  requires  the  auditor,  after  comput- 
ing the  taxes  on  the  various  assessments, 
to  deliver  the  corrected  assessment  book  on  or 
before  the  second  Monday  in  October  to  the 
tax  collector,  with  an  affidavit  attached  there- 
to, and  by  him  subscribed,  stating  that  he  re- 
ceived the  assessment  book  of  the  taxable 
property  from  the  clerk  of  the  board  of  super- 
visors, with  his  affidavit  thereto  affixed,  and 
that  he  has  corrected  it  and  made  it  to  con- 
form to  the  requirements  of  the  state  board 
of  equalization,  and  that  he  has  reckoned  the 
respective  sums  due  on  taxes,  and  has  added 
up  the  columns  of  valuation,  taxes,  and  acre- 
age, as  required  by  law.  This  affidavit  was 
never  made.  As  a  matter  of  fact  no  change 
or  alteration  of  any  kind  had  been  made  by 
the  board  of  supervisors  or  clerk  in  said 
assessment  book,  and  the  county  auditor  had 
complied  with  all  requirements  of  the  law 
as  to  the  computing  of  the  taxes  fully  and 
completely,  and  delivered  the  book  with  the 
taxes  so  computed  thereon  to  the  tax  col- 
lector at  the  appointed  time.  The  various 
assessments  were  in  all  respects  valid  save 
for  the  omission  of  such  affidavits,  and  the 
amounts  designated  as  taxes  opposite  the  re- 
spective assessments  were  the  amounts  of 
taxes  due  from  the  various  taxpayers  for 
state  and  county  taxes  for  the  fiscal  year 
1904-05. 

We  are  satisfied  that  under  such  circum- 
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stances  the  plaintiff  should  not  be  allowed  to 
recover  the  taxes  paid  by  him  and  his  as- 
signors. It  may  be  conceded,  in  accord  with 
the  decision  of  this  court  In  Miller  v.  County 
of  Kern,  137  CaL  521,  70  Pac.  649,  that  with- 
out such  affidavits  annexed  to  the  assessment 
book  the  assessments  were  defective  and  not 
legally  enforceable  by  the  tax  collector.  They 
were  defective  and  nonenforceable,  however, 
solely  because  they  were  not  properly  au- 
thenticated by  affidavits  of  the  clerk  and  au- 
ditor showing  certain  requisites  to  have  been 
complied  with.  When  It  was  made  to  appear 
in  this  action  that  all  such  requisites  had  in 
fact  been  complied  with  by  these  officers, 
there  was  presented  simply  a  case  of  tax- 
payers who  have  paid  only  their  fair  and  Just 
proportion  of  the  taxes  levied  for  the  year, 
seeking  to  recover  the  same  upon  what  has 
been  made  to  appear  is,  under  the  facts,  a 
most  technical  defect  In  no  degree  affecting 
any  substantial  right.  Such  a  case  Is  clearly 
subject  to  the  doctrine  enunciated  in  Couts 
v.  Cornell,  147  CaL  560,  82  Pac.  104,  109  Am. 
St  Rep.  168.  That  action,  it  is  true,  was  one 
in  equity,  the  plaintiff  seeking  a  decree  de- 
claring certain  assessments  and  the  sales  and 
certificates  thereunder  Invalid  because  of  a 
technical  defect  In  the  description  of  prop- 
erty in  the  assessment,  and  enjoining  the  Is- 
suance of  any  deed  in  pursuance  of  such  cer- 
tificates. But  the  rules  based  upon  the  max- 
im that  he  who  seeks  equity  must  do  equity 
are  applicable  in  suits  to  recover  taxes  paid. 
The  idea  upon  which  such  a  suit  is  predicated 
Is  that  the  county  or  municipality  has  re- 
ceived that  which  In  justice  It  ought  not  to 
retain,  and  therefore,  when  the  proceedings 
have  been  simply  Irregular,  the  action  will 
not  lie.  There  must  be  something  further. 
The  tax  must  be  void,  a  mere  nullity.  Cooley 
on  Taxation  (3d  Ed.)  p.  419.  Section  3819, 
Pol.  Code,  providing  for  the  recovery  of  tax- 
es paid  on  void  assessments,  was  not  intended 
to  lay  down  any  different  rule.  In  accord 
with  the  views  expressed  In  Couts  v.  Cornell, 
supra,  plaintiff  and  his  assignors,  under  the 
facts  here  appearing,  justly  owed  the  several 
amounts  of  taxes  charged  against  them  on 
the  assessment  book.  There  was  a  valid  exist- 
ing obligation  upon  them  to  pay  such  taxes. 
Assuming  that  payment  thereof  could  not 
have  been  enforced  in  the  absence  of  the 
affidavits  required  by  statute,  and  that  a  sale 
by  the  tax  collector  under  those  conditions 
would  not  have  passed  the  title,  that  case 
establishes  that  they  could  not,  without  pay- 
ing or  offering  to  pay  the  taxes  due,  have  ob- 
tained a  decree  relieving  their  property  from 
the  cloud  created  by  the  assessment  or  pre- 
venting the  execution  of  a  deed  purporting  to 
convey  that  property  for  delinquent  taxes. 
Instead  of  asking  this  well-recognized  equi- 
table relief,  they  have  discharged  their  obli- 
gations by  paying  the  amount  thereof,  and 
now  claim  to  be  entitled  to  recover  the 
amounts  they  owed  and  paid,  not  on  the 


ground  that  they  did  not  justly  owe  the  same, 
but  solely  because  of  what  has  been  shown 
to  be  a  technical  omission  in  the  assessment 
book  by  the  clerk  and  auditor.  The  answer 
to  their  claim  must  be  the  same  as  was  the 
answer  to  the  claim  of  plaintiff  In  Oouts  v. 
Cornell,  supra. 

No  special  claim  has  been  made  in  regard 
to  such  portion  of  the  amount  as  was  paid  for 
penalties  and  costs,  and  we  have  therefore 
not  felt  called  upon  to  consider  whether  a  re- 
covery should  be  had  therefor,  even  though 
the  taxes  themselves  are  not  recoverable. 
Plaintiff  and  his  assignors  are  entitled  to  no 
particular  consideration  in  this  regard,  as  it 
must  have  been  apparent  to  them  that  they 
were  relying  upon  a  pure  technicality  to  save 
them  from  paying  the  taxes  they  justly  owed. 

The  judgment  and  order  are  affirmed. 

We  concur:  SHAW,  J.;  SLOSS,  J. 


STEELE  v.  KELSHAW,  Treasurer,  et  al. 
(L.  A.  1,997.) 

(Supreme  Court  of  California.    Jan.  31,  1908.) 

Department  1.  Appeal  from  Superior  Court, 
San  Luis  Obispo  County;  E.  P.  Unangst, 
Judge. 

Action  by  T.  J.  Steele  against  John  Kel- 
shaw,  Treasurer,  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.  Affirmed. 

McD.  R.  Venable,  Albert  Nelson,  and  Wm. 
Shlpsey,  for  appellant.  Paul  M.  Gregg  and 
Spencer  &  Burnett,  for  respondents. 

ANGELLOTTI,  J.  This  action,  to  recover 
certain  special  high  school  taxes  paid  under 
protest,  presents  the  same  questions  as  to  in- 
validity of  assessment  and  tax  as  those  pre- 
sented and  determined  in  the  case  of  Steele 
v.  County  of  San  Luis  Obispo  (L.  A.  1,998) 
93  Pac.  1020,  this  day  decided.  No  recovery 
was  sought  herein  of  any  sums  paid  as  penal- 
ties for  delinquency  or  foi  costs.  The  deci- 
sion In  that  case  requires  an  affirmance  of  the 
judgment  and  order  in  this  case. 

The  judgment  and  order  denying  a  new 
trial  are  affirmed. 

We  concur:  SHAW,  J.;  SLOSS,  J. 
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VERDUGO  CANON  WATER  CO.  et  al.  v. 
VERDUGO  et  al.   (L.  A.  1,797.) 

(Supreme  Court  of  California.    Jan.  23,  1908.) 

1.  Waters— Ripabian  Rights. 

Where  land  in  one  common  ownership  is 
riparian  to  a  stream,  the  waters  thereof,  includ- 
ing not  only  the  surface  stream,  but  also  the 
underground  flow  constituting  a  part  of  the 
stream,  are  not  merely  appurtenant  to  the  land 
as  a  right  acquired  by  prescription  or  appro- 
priation, but  are  a  part  of  the  land  itself  aa 
parcel  thereof. 
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2.  PARTmow— Decree— Construction: 

A  decree  which  partitioned  land  riparian 
to  streams,  and  which  apportioned  the  waters 
thereof  to  separate  tracts,  did  not  change  the 
character  of  the  rights  of  the  respective  parties 
to  the  waters  of  the  streams but  the#  right  as- 
signed to  each  tract  was  a  riparian  right. 

3.  Waters— Subterranean  Waters— Diver- 
sion. 

A  party  will  not  be  permitted  to  decrease 
underground  waters  essential  to  the  existence 
and  preservation  of  surface  water,  to  the  de- 
pletion of  the  surface  water,  to  the  injury  of 
those  to  whom  the  surface  water  has  been  as- 
signed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Waters  and  Water  Courses,  8  113.1 

4.  'Partition— Degree— Construction. 

Where  a  decree  which  partitions  lands  ri- 
parian to  streams  apportions  the  waters  thereof, 
without  specifically  disposing  of  the  under- 
ground waters,  the  underground  waters  essen- 
tial for  the  preservation  of  the  surface  streams 
undiminished  cannot  be  diverted ;  but  the  sur- 
plus belongs  to  the  riparian  lands  to  be  used 
by  the  owners  in  accordance  with  the  law  of 
riparian  rights,  except  that  the  partition  cuts 
off  from  this  right  all  lands  except  those  tracts 
which  extend  to  some  portion  of  the  under- 
ground flow. 

5.  Waters— Subterranean  Waters— Well- 
Defined  Channel. 

Lands  riparian  to  a  stream,  divided  in  part 
of  its  course  into  distinct  channels,  was  parti- 
tioned, and  the  waters  of  the  stream  were  ap- 
portioned among  the  various  tracts,  without  spe- 
cifically disposing  of  the  underground  flow. 
Practically  all  the  lands  were  alike  riparian  to 
the  whole  of  the  stream  constituted  by  the  un- 
derground flow.  Held  that,  in  determining  the 
right  to  use  the  underground  flow,  it  must  be 
treated  as  one  stream,  and  each  parcel  of  land 
is  entitled  to  its  share  thereof,  whether  it  comes 
from  the  underflow  supporting  the  particular 
surface  stream  set  apart  for  it  by  the  partition, 
or  from  some  other  part  of  the  underflow,  ex- 
cept that  no  owner  may  diminish  the  surface 
stream  to  the  injury  of  any  party  entitled  to 
it ;  the  riparian  rights  below  including  the 
right  to  prevent  undue  interference  with  the 
underflow  above. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Waters  and  Water  Courses,  |  109.] 

6.  Same. 

Necessity  is  not  the  sole  measure  of  right 
to  unappropriated  underground  water,  and  in  a 
suit  to  restrain  one  from  appropriating  for  ir- 
rigation purposes  underground  water  a  finding 
that  he  has  never  taken  or  used  more  water 
than  reasonably  necessary  for  the  proper  irri- 
gation of  his  land  is  insufficient,  since  his  right 
is  limited  to  a  proper  proportion  of  the  under- 
ground water  as  compared  with  the  rights  of 
others. 

7.  Same. 

In  a  suit  to  restrain  defendant  from  tak- 
ing underground  waters  to  the  depletion  of  a 
surface  stream,  evidence  held  to  require  the 
court  to  ascertain  whether  the  taking  has  de- 
pleted the  surface  stream,  and  to  determine  the 
amount  of  the  decrease  of  the  surface  water  re- 
sulting from  the  taking,  and  to  enjoin  defendant 
from  decreasing  the  surface  flow,  unless  plain- 
tiff was  estopped  from  asserting  his  rights, 
a  Same. 

To  establish  the  right  to  an  injunction  to 
restrain  the  taking  of  water,  it  is  not  necessary 
that  plaintiff  should  be  able  to  prove  the  extent  | 
of  his  injury  with  absolute  precision,  and  where 
the  taking  of  water  by  defendant  is  a  wrongful  < 
taking  of  that  which  belongs  to  plaintiff,  and  is 
of  substantial  quantity,  and  causes  him  sub- 
stantial injury,  the  court  is  not  excused  from 
making  any  finding  on  the  subject  by  the  fact 
that  the  evidence  is  indefinite  as  to  the  exact 
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quantity  taken  or  the  exact  amount  of  the  in- 
jury. 

9.  Same. 

One  whose  water  supply  has  oeased  is  not 
on  that  account  entitled  to  use  the  supply  of 
another,  and  the  fact  of  the  failure  of  his  own 
water  supply  has  no  bearing  on  the  question, 
except  to  show  that  he  was  acting  from  neces- 
sity, and  not  from  a  wanton  desire  to  appropri- 
ate to  himself  the  property  of  others. 

10.  Sams. 

Where  one  sunk  a  well  on  his  land,  and 
pumped  underground  water  for  his  private  use. 
and  thereby  interfered  with  the  rights  of  anoth- 
er, the  latter  is  not  limited  to  an  action  for 
damages;  but  in  a  proper  case  he  may  obtain 
an  injunction  to  restrain  the  continuance  of  the 
wrongful  act 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  48,  Waters  and  Water  Courses,  8  117.] 

11.  Same. 

Defendant  sunk  a  well  on  his  land,  and 
pumped  underground  water  for  his  own  use,  and 
thereby  interfered  with  the  water  rights  of 
plaintiff.  It  did  not  appear  that  defendant  was 
induced  to  sink  his  well  by  any  act  or  word  of 
plaintiff,  or  that  he  relied  on  the  silence  of 
plaintiff  as  evidence  of  his  own  right  or  of 
plaintiffs  consent ;  nor  did  it  appear  that  plain- 
tiff intended  that  defendant  should  act  in  reli- 
ance on  his  silence,  or  expected  that  he  would 
do  so.  It  was  not  shown  that  plaintiff  was  un- 
der any  duty  toward  defendant  to  disclose  any 
claim  he  might  have  to  the  water,  nor  that  de- 
fendant did  not  know,  as  well  as  plaintiff,  that 
the  pumping  of  the  well  would  decrease  plain- 
tiffs water.  Held,  that  plaintiff  was  not  estop- 
ped from  maintaining  a  suit  to  restrain  defend- 
ant from  continuing  to  take  water. 

12.  Estoppel  —  Nature  —  Permitting  Im- 
provements. 

A  party,  to  be  estopped,  must  intend,  or 
must  be  so  situated  that  he  Bhould  be  held  to 
have  expected,  that  the  other  party  shall  act. 
and  the  other  party  must,  by  words,  conduct, 
or  silence  of  the  first  party,  be  induced  to  do 
what  he  would  not  otherwise  do ;  but  the  mere 
fact  that  the  latter  expended  money  in  improve- 
ments on  his  own  land  with  the  knowledge  of 
another  and  without  objection  from  him  creates 
no  estoppel. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  19,  Estoppel,  88  2G4-207.] 

33.  Same. 

A  mere  passive  acquiescence,  where  one  is 
under  no  duty  to  speak,  does  not  raise  an  es- 
toppel. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  19,  Estoppel,  88  285-287.] 

14.  Equity— "Laches." 
The  defense  of  laches  does  not  rest  entirely 

on  lapse  of  time;  but  to  constitute  laches 
there  must  be  something  more  than  mere  delay 
by  plaintiff,  accompanied  by  an  expenditure  of 
money  or  effort  on  the  part  of  defendant  and 
it  must  also  appear  that  it  will  be  inequitable 
to  enforce  plaintiffs  claim. 

[Ed.  Note— For  cases  in  point  see  Cent  Dig. 
vol.  19,  Equity,  88  212,  213. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  3970,  3971 ;  vol.  8,  p.  7700.] 

15.  Waters— Irrigation— Determination  of 
Rights— Laches. 

Plaintiffs  and  defendant  being  tenants  in 
common  of  the  rights  in  an  underground  water 
flow,  defendant  sank  a  well  on  his  own  land, 
I  and  erected  a  pump  and  a  distributing  system 
to  j~ri*rj,tp  his  own  land.  Held,  in  proceedings 
i  to  determine  the  several  rights  in  the  water, 
that  defendant  could  not  urge  that  plaintiffs 
were  guilty  of  lacnes  in  permitting  his  expendi- 
ture without  complaint,  since  there  was  nothing 
in  the  mere  erection  of  the  water  plant  which 
would  invade  plaintiffs'  rights  and  call  for 
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protest  from  plaintiffs;  such  invasion  being 
committed  only  by  the  pumping  of  an  excessive 
amount  of  water,  and  since  after  the  commence- 
ment of  the  pumping  plaintiffs  had  done  noth- 
ing to  induce  defendant  to  believe  plaintiffs  as- 
sented to  defendant's  act. 
la  Estoppel  —  Natubb— Acts  Constitutinc- 
Estoppel. 

One  embarking  with  others  in  a  common 
enterprise  to  use  common  property  for  the  com- 
mon benefit  at  a  common  expense  owes  to  the 
others  the  duty,  where  he  proposes  to  reserve  t 
part  of  the  benefit  to  himself  exclusively,  to  in 
form  the  others  fully  in  regard  to  it;  and 
where  he  does  not  he  is  estopped  from  asserting 
his  claim  after  the  others  have  incurred  the  ex- 
pense. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  19,  Estoppel,  §8  285-297.] 

17.  Same— Evidence— Stjfficienct. 
Circumstances  held  not  to  show  that  one 

was  estopped  from  taking  by  means  of  pumps 
his  reasonable  share  of  underground  waters  for 
use  on  his  land  for  irrigation. 

18.  Same— Natube  of  Estoppel. 

No  estoppel  can  exist,  unless  the  party  in- 
voking it  was  led  to  place  himself  in  the  preju- 
dicial position  in  part,  at  least,  by  his  own  ig- 
norance of  the  rights  of  the  other  party,  or  his 
own  lack  of  knowledge  of  the  true  state  of  the 
title. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Estoppel,  ft 138.] 

19.  Same— Evidence— Sufficiency. 
Evidence  held  to  show  that  defendant  is  es- 
topped to  take  by  means  of  pumps  underground 
water  above  a  dam  erected  by  him  and  plaintiff 
for  their  common  benefit  and  at  their  common 
expense,  and  use  the  same  on  lands  below  the 
dam,  so  far  as  the  same  will  decrease  the 
amount  that  will  flow  to  and  be  intercepted  by 
the  dam. 

20.  Waters— Apportionment. 

Land  riparian  to  a  stream  was  partitioned, 
and  the  waters  of  the  stream  were  apportioned 
among  various  tracts,  without  specifically  dis- 
posing of  the  underground  flow.  Some  of  the 
owners  of  the  land  entitled  to  a  certain  propor- 
tion of  the  stream  erected  a  dam  at  their  joint 
expense  for  the  purpose  of  intercepting  under- 
ground waters.  Held,  that  no  person  above  or 
below  the  dam  should  be  allowed  to  take  by 
means  of  pumps  more  than  his  reasonable  part 
of  the  available  surplus  waters  of  the  under- 
ground waters,  where  such  taking  affected  the 
surface  stream  or  prevented  another  person  from 
obtaining  his  reasonable  share,  and  no  person 
of  those  entitled  to  use  the  water  collected  by 
the  dam  could  pump  water  above  the  dam  for 
use  on  his  lands  below,  where  such  pumping  de- 
creased the  flow  at  the  dam ;  and  the  rights  in 
the  surplus  of  the  underground  waters  must  be 
adjusted  by  ascertaining  the  total  average 
amount  available  and  the  amount  required  by 
each  party  when  used  economically,  and  on  that 
basis  apportioning  to  each  his  share. 

Appeal  from  Superior  Court,  Los  Angeles 
Comity;  M.  T.  Allen,  Judge. 

Action  by  the  Verdugo  Cafion  Water  Com* 
pany  and  others  against  Teodoro  Verdugo 
and  others  to  quiet  title  to  water  rights. 
From  a  judgment  quieting  title,  plaintiffs  and 
defendant  E.  M.  Boss  appeal.  Reversed. 

Works,  Lee  &  Works,  for  appellants,  Ver- 
dugo Cafion  Water  Co.  et  al.  J.  S.  Chapman, 
Qraves,  O'Melveny  &  Shankland,  Hunsaker  & 
Britt,  and  Robert  E.  Ross,  for  appellant  Ross. 
H.  H.  Appel.  for  respondent  Verdugo.  John 
S.  Chapman.  Hunsaker  &  Britt,  Graves, 
O'Melveny  &  Shankland,  Robert  E.  Ross,  and 
Catesby  E.  Thorn,  for  respondent  Thorn. 


SHAW,  J.  The  plaintiffs  herein  appeal 
from  the  judgment  and  from  an  order  deny- 
ing their  motion  for  a  new  trial.  The  defend- 
ant E.  M.  Ross  appeals  from  certain  parts  of 
the  judgment  All  the  appeals  are  presented 
upon  the  same  record. 

I  The  action  Is  by  the  Verdugo  Cafion  Water 
Company  and  some  300  other  persons,  who 
are  its  stockholders,  to  determine  and  quiet 
title  to  certain  water  rights  claimed  by  them 
In  a  stream  of  water  flowing  In  the  Verdugo 
Cafion,  and  to  enjoin  the  defendants  from  tak- 
ing the  water  alleged  to  belong  to  the  plain- 
tiffs. It  Is  alleged  that  the  plaintiffs  other 
than  the  corporation  are  the  owners  of  lands 
bordering  on  the  stream;  that  as  such  land- 
owners they  have  the  right  to  take  three- 
fourths  of  its  waters,  flowing  above  and  be- 
low the  surface  of  the  ground,  for  use  on 
their  lands,  In  proportion  to  the  area  of  the 
respective  holdings;  that  the  corporation 
was  organized  for  the  purpose  of  diverting 

•  said  waters  from  said  stream  and  distribut- 
ing them  to  the  plaintiffs  and  other  persons 
entitled  thereto;  that  it  has  constructed 
works,  pipes,  and  ditches  for  that  purpose, 
and  Is  now  engaged  in  said  diversion  and 
distribution;  and  that  the  defendants  claim 
adversely  the  waters  to  which  the  plaintiffs 
are  entitled,  and  without  right  are  taking 
and  using  said  waters,  to  the  plaintiffs'  In- 
Jury. 

The  lands  comprising  the  La  Canada  Ranch 
and  the  San  Rafael  Ranch  In  Los  Angeles 
county  were,  prior  to  1871,  held  in  common 
ownership  by  a  number  of  persons.  The  two 
ranches  adjoined ;  La  Canada  lying  north  of 
San  Bafael.  In  that  year,  in  an  action  be- 
tween them  for  that  purpose,  a  partition  of 
the  two  ranches  was  made  by  judicial  decree. 
Verdugo  Cafion  begins  near  the  base  of  Sis- 
ter Elsie  Mountain  in  La  Canada  Ranch,  and 
extends  from  thence  southerly  across  the  line 
between  the  two  ranches  and  for  several  miles 
into  the  San  Rafael  Banch,  where,  after  pass- 
ing through  a  rather  narrow  gorge,  It  opens 
or  expands  Into  a  wide  plain,  forming  part  of 
what  is  usually  known  as  the  "San  Fernando 
Valley."  The  floor  of  the  cafion  is  compara- 
tively level,  and  varies  In  width  from  about 
700  feet  to  something  over  1,800  feet,  with 
high  bills  or  mountains  on  each  side.  In 
these  mountains  are  a  number  of  side  cafions 
in  which  small  rills  flow;  the  water  sinking 
in  the  ground  either  before  or  immediately 
after  reaching  the  floor  of  the  cafion.  During 
times  of  heavy  rain,  and  for  a  few  days  aft- 
erward, a  stream  of  water  flows  down  the 
cafion,  through  all  the  lands  in  controversy, 
and  into  the  Los  Angeles  river,  some  distance 
below.  This  Is  of  infrequent  occurrence,  and, 
as  It  has  no  particular  bearing  upon  the  ques- 
tions presented,  no  further  consideration  need 
be  given  to  It 

At  the  time  the  partition  decree  was  made, 
three  streams  arose  In  the  cafion,  within  the 
San  Rafael  Ranch,  and  flowed  for  some  dis- 
tance separately,  and  then  united  and  flowed 
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for  some  distance  on  the  surface  down  the 
caBon,  finally  sinking  In  the  sand  and  grav- 
el. These  streams  oozed  out  of  the  loose  ma- 
terial composing  the  bed  of  the  cafion  at 
three  places  nearly  of  the  same  level  or  al- 
titude, almost  on  the  same  line  extending  lat- 
erally across  the  cafion,  and  near  the  norther- 
ly line  of  the  "cafion  tract"  hereinafter  men- 
tioned. One  arose  near  the  east  side  and 
somewhat  further  up  the  cafion  than  the  oth- 
er two.  It  Is  called  the  "east  side  stream." 
The  other  two  arose  nearer  the  western  side, 
and  united  in  a  single  stream  before  joining 
with  the  east  side  stream.  The  stream  com- 
posed of  these  two  is  called  the  "west  side 
stream."  In  partitioning  the  ranches  the  wa- 
ters of  these  streams  were  apportioned 
among  and  set  apart  to  certain  of  the  lands 
assigned  in  severalty.  A  tract  of  2,629.01 
acres,  much  of  it  unfit  for  irrigation,  was  set 
off  to  the  defendant  Teodoro  Verdugo.  It 
embraces  the  entire  cafion  from  the  narrows 
for  several  miles  toward  the  north  and  in- 
cludes the  places  whereon  the  aforesaid 
streams  arose  to  the  surface.  It  will  here  be 
designated  as  the  "cafion  tract"  The  east 
side  stream,  so  far  as  required,  was  set  apart 
to  the  cafion  tract  for  Irrigation  and  other 
uses  thereon.  The  combined  west  side  stream, 
and  any  surplus  of  the  east  side  stream  re- 
maining after  the  cafion  tract  was  supplied 
therefrom,  were  set  off  to  a  large  body  of 
land  situated  on  the  plain  below  the  narrows, 
for  irrigation  and  other  uses  thereon.  These 
lower  lands  covered  an  area  of  about  3333 
acres,  and  were  generally  fit  for  irrigation. 
They  ware  divided  and  set  o?.'  in  severalty  in 
tracts  of  various  areas  to  21  different  owners. 
For  convenience  of  designation  the  west  side 
stream  was  divided  into  10,000  parts.  It  was 
apportioned  to  the  land  at  the  ratio  of  three 
ten-thousandths  of  the  water  to  each  acre  of 
the  land.  A  large  part  of  this  3,333  acres 
was  afterward  subdivided  and  sold  in  small- 
er tracts,  each  having  Its  proportionate  share 
of  the  waters,  originally  assigned.  The  plain- 
tiffs are  the  owners  of  about  three-fourths 
of  the  land  to  which  this  water  was  assigned, 
and  the  defendants  C.  E.  Thorn  and  E.  M. 
Ross,  respectively,  each  own  about  one-eighth 
thereof.  The  land  of  the  plaintiffs,  collective- 
ly, Is  entitled  to  three-fourths  of  this  water, 
and  that  of  Thorn  and  Ross,  respectively,  to 
one-eighth  thereof.  The  Verdugo  Cafion  Wa- 
ter Company  diverts  this  water  for  all  the 
interested  parties,  including  Thorn  and  Ross, 
by  means  of  dams  and  diverting  works  to 
the  expense  of  which  Thorn  and  Ross  con- 
tributed one-eighth  each.  Their  shares  of  the 
water  are  delivered  to  their  respective  pipes 
near  the  diverting  works.  The  defendant  E. 
M.  Ross  has  also  become  the  owner  of  sever- 
al hundred  acres  of  land  of  the  caQon  tract, 
and  has  an  orchard  of  about  100  acres  there- 
on, upon  which  he  uses  water  from  the  east 
side  stream  for  irrigation. 

In  1871,  and  for  years  thereafter,  there  ap- 
pears to  have  been  sufficient  water  in  the 


streams  for  all  the  uses  to  which  It  waa  then 

applied  by  the  persons  entitled  thereto.  Am 
years  passed,  the  area  of  land  set  out  to 
orchards,  vineyards,  and  other  fruits  by  the 
plaintiffs  and  defendants  was  very  much  in- 
creased, and  the  orchards  of  citrous  fruits 
also  required  more  and  more  water  as  they 
grew  older,  so  that  about  the  year  1801  the 
water  began  to  be  insufficient  In  the  year 
1803  a  series  of  dry  years  began,  and  they 
continued  until  1902,  when  the  present  action 
was  begun.  From  the  increased  demand  and 
the  decreased  supply  the  result  has  been  that 
during  and  after  1893  the  water  naturally 
flowing  on  the  surface  was  not  enough  to  keep 
alive  and  properly  nourish  the  trees  and 
plants  on  the  land  entitled  to  share  in  it 
From  time  to  time  the  parties,  or  some  of 
them,  increased  their  individual  supply  of 
water  by  sinking  wells  deep  in  the  strata  of 
sand  and  gravel  underlying  the  bed  of  the 
cafion  and  the  plain  below,  and  pumping 
water  therefrom.  For  a  like  purpose  in  18i>4 
the  Verdugo  Cafion  Water  Company  and  the 
defendants  C.  E.  Thorn  and  E.  M.  Ross  joint- 
ly purchased  about  8  acres  of  land,  part  of 
the  cafion  tract  situated  at  the  head  of  the 
narrows,  and  extending  across  the  cafion  from 
the  west  wall  towards,  but  not  quite  reach- 
ing,  the  east  wall  thereof.  Upon  this  tract 
at  Joint  expense,  in  the  proportion  of  three- 
fourths  to  the  company  and  one-eighth  each 
to  Thorn  and  Ross,  they  have  constructed 
what  is  called  a  submerged  dam,  part  of  its 
length  consisting  of  a  cement  wall  and  part 
of  wooden  cribs,  by  which  the  water  flowing 
underground  in  the  sand  and  gravel  of  the 
cafion  is  collected  and  diverted,  and  this 
water  has  ever  since  then  been  distributed 
to  the  respective  parties  along  with  the  sur- 
face flow  of  the  west  side  stream,  and  in 
the  same  proportion.  This  dam,  so  far  aa 
it  has  been  constructed,  is  about  500  feet 
long,  including  the  cribs.  Further  construc- 
tion thereof  ceased  in  1806.  For  many  years 
past  all  the  waters  of  the  east  side  stream 
have  been  used  on  the  cafion  tract  and  there 
has  been  no  surplus  therefrom  to  add  to  the 
waters  of  the  west  side  stream. 

In  1808  E.  M.  Ross  sunk  a  well  In  the  cafion 
at  a  point  about  1,000  feet  above  the  sub- 
merged dam,  and  near  the  east  side  of  the 
cafion,  in  lands  constituting  a  part  of  the 
cafion  tract  The  well  was  completed  in 
March,  1899,  and  In  May,  1899,  he  began 
pumping,  and  has  ever  since  then,  during  the 
irrigating  seasons,  pumped  therefrom  a 
stream  of  water  averaging  a  flow  of  18  min- 
ers' inches  flowing  under  4-inch  pressure. 
He  has  used  this  water  on  land  In  the  cafion 
tract  and  also  on  other  lands,  and  he  claims 
the  absolute  right  to  use  it  on  any  other  land, 
aa  he  pleases,  without  regard  to  the  effect 
on  the  amount  of  water  collected  by  the  dam, 
or  flowing  In  the  west  side  stream.  In  1897 
Teodoro  Verdugo  sunk  a  well  in  the  cafion 
and  placed  a  pump  therein  some  2  miles 
above  the  dam  and  near  the  point  where  the 
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streams  formerly  rose  to  the  surface,  which  he 
began  to  pomp  in  the  spring  of  1898,  and 
from  which  he  has  ever  since,  during  the  irri- 
gating seasons,  pumped  a  stream  of  about  35 
miners'  inches  of  water,  which  he  has  used  to 
irrigate  lands  In  the  cafion  tract,  claiming  the 
right  to  do  so.  The  defendant  0.  E  Thorn 
also  has  three  wells  near,  but  above,  the  Ver- 
dugo  well,  from  the  easterly  one  of  which 
he  claims  the  right  to  pump  water  for  irriga- 
tion of  his  land  below  the  dam,  or  upon  any 
other  land;  but  no  water  has  been  pumped 
therefrom.  Thorn  and  Ross  have  each  put 
down  wells  in  the  cafion,  at  a  point  about 
1,500  feet  below  the  dam,  from  which  they 
each  pump  water  to  irrigate  land  of  the  San 
Rafael  Ranch  below  the  dam  and  entitled  to 
water  from  the  west  side  stream  under  the 
decree,  and  each  claims  the  right  to  continue 
to  do  so.  These  several  diversions  of  under- 
ground water  by  the  defendants  for  their  ex- 
clusive use,  and  these  claims  of  right  to  do 
so,  occasioned  this  suit. 

1.  The  partition  decree  did  not  change  the 
character  of  the  rights  of  the  respective  par- 
ties to  the  waters  of  the  cafion.  It  created 
no  new  rights  or  estate  therein,  but  merely 
divided  and  apportioned  the  pre-existing 
rights  and  estates.  Prior  thereto  the  lands 
were  in  one  common  ownership,  and  the  part 
of  the  San  Rafael  Ranch  here  involved  was 
all  riparian  to  that  stream.  Its  waters  were 
therefore  not  merely  appurtenant  there tp, 
as  a  right  acquired  by  prescription  or  ap- 
propriation would  be,  but  were  a  part  of 
the  land  Itself,  as  parcel  thereof.  This  was 
the  case  with  respect  to  each  of  the  three 
surface  streams  then  flowing,  and  also  with 
respect  to  all  the  underground  flow  which 
constituted  a  part  of  said  streams.  In  mak- 
ing the  partition  of  these  waters  the  right 
to  the  use  of  the  surface  streams,  which 
previously  attached  to  the  entire  ranch,  was 
completely  severed  from  the  other  parts 
thereof  and  transferred  to  the  lands  to  which 
water  was  assigned.  The  right  thus  assign- 
ed to  each  tract  by  the  partition  was  a  ri- 
parian right,  and  it  continues  to  possess  that 
character,  with  all  its  attributes,  since  the 
partition  as  fully  as  before.  With  respect 
to  the  two  surface  streams,  known  as  the 
"east  side  stream"  and  the  "west  side 
stream,"  respectively,  the  partition  effected 
a  complete  separation  of  the  waters;  the 
east  side  stream  being  given  so  far  as  nec- 
essary, and  for  many  years  past  this  has 
meant  all  of  it,  to  the  canon  tract  exclusive- 
ly, and  the  west  side  stream  exclusively  to 
the  lands  below  the  mouth  of  the  cafion. 
The  water  of  this  west  side  stream  was  not 
actually  separated  among  the  owners  of  the 
several  tracts.  It  was  merely  apportioned 
between  them,  giving  to  each  in  common  a 
certain  number  of  undivided  shares  of  the 
whole.  It  is  obvious  that  the  continued  pres- 
ence in  the  soil,  sand,  and  gravel  composing 
the  bed  of  _  the  cafion  of  a  sufficient  quantity 
of  water  to  supply  and  support  these  surface 
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streams  in  their  natural  state  is  essential 
to  their  existence  and  preservation,  and  that 
the  parties  have  as  clear  a  right  to  have  this 
quantity  remain  underground  for  that  pur- 
pose as  they  have  to  the  stream  upon  the 
surface.  Neither  party  should  be  permitted 
to  decrease  this  necessary  quantity  of  under- 
ground water,  to  the  depletion  of  the  sur- 
face stream  and  the  injury  of  those  to  whom 
it  has  been  assigned.  This  much  is  clear 
from  the  previous  decisions  of  this  court. 
Los  Angeles  v.  Pomeroy,  124  Cal.  621,  57 
Pac.  585;  McCIintock  v.  Hudson,  141  Cal. 
280,  74  Pac.  849;  Cohen  v.  La  Canada  Co., 
142  Cal.  439,  76  Pac.  47.  And  it  is  conceded 
by  all  the  parties,  except  the  defendant  Ver- 
dugo. 

The  partition  did  not  specifically  deal  with 
or  dispose  of  the  underground  waters.  The 
only  right  concerning  them  which  is  affect- 
ed by  it  at  all  was  the  right  to  have  them 
remain  undisturbed  for  the  preservation  of 
the  surface  streams  undiminished,  and  this 
is  a  mere  incident  arising  from  the  neces- 
sity of  keeping  the  disposition  of  the  sur- 
face flow  effectual.  There  may  possibly  be 
a  quantity  of  this  underground  water  which 
could  be  taken  without  affecting  the  surface 
streams,  even  If  taken  above  the  point  where 
the  surface  water  is  diverted  into  flumes  or 
ditches.  The  defendants  claim  that  there  Is 
a  large  amount  thus  available  for  use.  All 
of  the  underflow,  whether  necessary  to  pre- 
serve.the  surface  flow  above  or  not,  becomes 
available  for  such  taking  as  soon  as  it  pass- 
es below  such  points  of  diversion.  The  right 
to  make  use  of  all  such  surplus  still  belongs 
to.  the  lands  riparian  thereto  In  the  same 
manner  as  before  the  partition.  The  parti- 
tion cut  off  from  this  right  all  lands  of  the 
ranch  set  off  to  the  different  parties  in  sev- 
eralty, except  those  tracts  which  extended 
to  some  portion  of  the  underground  flow;  but 
otherwise  the  right  to  the  surplus  was  not 
affected  by  the  decree.  The  underground 
water  thus  undisposed  of  is  not  to  be  die- 
tinguished,  so  far  as  legal  rights  thereto  are 
concerned,  from  a  similar  surplus  remaining 
in  a  surface  stream  after  a  partition  had 
been  made  allotting  certain  parts  thereof, 
less  than  the  whole,  to  the  use  of  the  riparian 
owners.  For  illustration,  suppose  that,  in  a 
partition  of  lands  riparian  to  a  surface 
stream  of  1,000  miners'  inches,  the  amount 
of  500  inches  is  allotted  to  the  several  tracts 
in  fixed  proportions.  The  right  to  the  use 
of  the  500  inches  not  so  apportioned  would 
in  such  a  case,  as  between  those  parties, 
still  remain  attached  to  the  riparian  lands 
as  a  riparian  right,  unaffected  by  the  provi- 
sions of  the  decree  fixing  the  proportions  in 
which  the  parties  are  entitled  to  use  the 
water  expressly  set  apart  to  them.  So  in 
the  present  case  the  underground  water  was 
not  set  apart,  and  the  available  surplus  there- 
of belongs  as  before  to  the  riparian  lands,  to 
be  used  by  the  owners  in  accordance  with 
the  law  of  riparian  rights.    The  relative 
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rights  of  the  parties  in  this  surplus  are  to  he 
determined  by  that  lew,  without  aid  from 
the  partition  decree.  The  fact  that  the 
stream  above,  at  some  point  In  Its  course.  Is 
divided  Into  distinct  channels,  does  not  af- 
fect the  right  of  the  lands  below  to  share  In 
the  use  of  both  or  all  of  them.  All  of  the 
lands  concerned  In  this  action,  or  practically 
all  of  them,  are,  It  appears,  alike  riparian 
to  the  whole  of  the  stream  constituted  by 
this  underflow.  For  the  determination  of 
present  rights  to  its  use,  it  must  be  treated 
as  constituting  but  one  stream.  Bitch  parcel 
of  land,  therefore.  Is  entitled  to  Its  proper 
share  of  the  entire  underflow,  without  regard 
to  the  question  whether  It  comes  from"  the 
underflow  supporting  the  particular  surface 
stream  set  apart  for  It  by  the  partition,  or 
from  some  other  part  of  the  underflow,  al- 
ways, of  course,  saving  the  proposition  that 
no  owner  may,  by  extracting  the  underflow, 
diminish  either  surface  stream  to  the  injury 
of  any  party  entitled  to  it 

It  is  to  be  noted  that  the  plaintiffs  are  not 
entitled  by  the  decree  to  three-fourths  of  all 
of  the  surface  flow  of  the  cafion,  but  only  to 
three-fourths  of  the  west  side  stream  and  of 
the  surplus  of  the  east  side  stream,  when 
there  is  any.  The  court  below  appears  to 
have  adopted  the  view  that  the  separation 
of  the  right  to  the  surface  streams  by  the 
partition  accomplished  a  like  separation  of 
the  right  to  all  of  the  underground  waters, 
both  of  the  parts  thereof  necessary  to  sus- 
tain the  surface  flow  and  of  the  surplus. 
It  made  a  finding  attempting  to  designate 
on  the  surface  of  the  ground  a  boundary  line 
separating  these  two  supposed  underground 
streams,  and  declaring  that  the  waters  there- 
of, respectively,  and  the  right  to  pump  and 
use  the  same,  belonged  to  the  parties  entitled 
under  the  partition  to  the  respective  surface 
streams.  This  declaration  of  right  was  hot 
expressly  stated  In  the  decree;  but  some  of 
the  provisions  thereof,  as  will  presently  ap- 
pear, are  obviously  based  upon  it  In  this 
theory  the  court  was  in  error,  and  for  this 
and  other  errors,  to  be  presently  discussed, 
the  Judgment  and  order  must  be  reversed. 
Other  points  are  presented  In  the  record 
which  may  again  be  involved  upon  a  new 
trial.  We  now  proceed  to  the  consideration 
of  these  propositions. 

Z.  The  finding  Is  that  the  underground  flow 
In  the  cafion  Is  in  two  separate  and  distinct 
streams;  one  giving  rise  to  the  east  side  sur- 
face stream,  and  the  other  to  the  two 
streams  composing  the  west  side  surface 
stream.  The  boundary  line  between  them 
was  declared  to  be  the  easterly  line  of  a  cer- 
tain "inclosed  field"  mentioned  In  the  parti- 
tion decree.  The  evidence  shows  that  the 
general  course  of  this  line  Is  north  and  south, 
that  it  is  located  about  midway  of  the  bed  of 
the  cafion,  and  that  it  has  many  sharp  an- 
gles, so  acute,  indeed,  that  it  would  be  ex- 
tremely remarkable,  if  not  impossible,  that 
there  could  be  any  natural  impervious  bar* 


rler  having  such  a  course.  There  Is  no  evi- 
dence to  Indicate  that  there  is  any  difference 
in  the  material  of  the  bed  of  the  cafion  cor- 
responding to  this  line,  or  anything  therein 
that  could  thus  divide  or  separate  the  under- 
flow. The  finding  as  to  this  line  of  separa- 
tion was  purely  arbitrary  and  entirely  with- 
out support  The  fact  that  the  streams  arose 
in  different  places,  and  the  circumstance 
that  as  the  dry  years  continued  and  the 
places  where  they  arose  receded  further  and 
further  down  the  cafion,  the  line  of  these 
places  followed  the  previous  course  of  the 
respective  streams,  constitute  some  evidence 
that  the  density  or  permeability  of  the  ma- 
terial of  the  parts  of  the  cafion  bed,  corres- 
ponding to  the  previous  courses  of  the 
streams,  is  different  from  the  adjacent  parts 
thereof,  and  that  the  space  between  them  is 
less  porous  than  the  lines  of  these  streams. 
There  is  no  finding,  however,  and  no  evi- 
dence, that  the  separation  is  so  complete  that 
the  pumping  of  water  from  one  of  them  will 
not  affect  the  flow,  above  or  below  the  sur- 
face, in  the  other;  and  this  Is  the  vital 
point  In  the  case.  It  Is  unlikely  that  It  Is  so, 
since,  wherever  there  have  been  explorations 
in  the  cafion  beneath  the  surface,  the  mate- 
rial has  been  found  to  be  practically  hom- 
ogeneous and  equally  permeable  throughout 
But  as  the  right  to  the  use  of  the  surplus 
underflow  remains  undivided,  and  the  ripari- 
an rights  of  the  lands  below  Include  the  right 
to  prevent  undue  interference  with  either 
branch  of  the  underflow  above,  supposing 
that  there  are  two  or  more  branches,  and 
as  the  cafion  tract  extends  to  all  of  them, 
the  question  of  the  separation  of  the  under- 
ground flow  Is  of  no  consequence  in  the  pres- 
ent stage  of  the  case. 

8.  Driven  by  the  necessity  arising  from 
the  increased  acreage  irrigated  and  the  scant 
supply  of  water  after  the  year  1802,  many  of 
the  plaintiffs  have  been  compelled  to  obtain 
water  for  their  lands  from  wells  sunk  there- 
on. This  water  lies  In  the  sands  and  gravels 
at  a  considerable  depth  beneath  the  surface, 
end  for  the  most  part  appears  to  come  from 
the  underground  flow  of  the  cafion,  which 
goes  under  the  dam  and  spreads  under  the 
surface  of  the  plain  below.  Some  of  It  of 
course,  comes  from  rainfall  below  the  dam, 
and  some,  It  is  claimed,  comes  from  the  Los 
Angeles  river;  but  the  water  from  these 
last-named  sources  is  not  material  to  the 
case,  except  possibly,  as  it  may  affect  the 
necessities  of  the  particular  party  and  thus 
assist  in  determining  the  amount  he  may  be 
allowed  to  take  of  the  waters  of  the  canon 
proper.  The  court  did  not  specifically  find 
whether  or  not  the  amount  of  water  pumped 
by  each  party  was  the  proportion  of  the  un- 
derground flow  to  which  the  particular  party 
was  entitled;  nor  did  it  determine  whether 
or  not  any  of  that  pumped  above  the  dam 
constituted  a  part  of  the  water  which,  as 
above  stated,  remains  unpartitkmed.  It 
finds  that  none  of  the  parties  has  ever  tak- 
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en  or  used  more  water  than  was  reasonably 
necessary  for  the  proper  Irrigation  of  his 
land,  and  that  none  has  had  enough  for  that 
purpose;  but  necessity  is  not  the  sole  meas- 
ure of  right  In  such  cases. 

The  decree  does  not  attempt  to  declare 
the  comparative  rights  of  each  party,  nor  to 
go  into  that  question  at  all.  It  does  not  men- 
tion the  rights  of  the  several  plaintiffs  to 
pump  below  the  dam,  nor  in  any  manner  fix 
the  amounts  they  may  take  by  that  method. 
It  is  directed  entirely  to  the  rights  of  the  de- 
fendants. It  declares  that  the  defendants 
Thorn  and  Ross  may  each  continue  to  pump 
and  use  the  water  from  his  wells  below  the 
dam  as  heretofore ;  that  E.  M.  Ross  may  use, 
upon  his  100-acre  orchard  in  the  caflon  tract, 
enough  water  from  his  upper  well  to  make  up, 
when  added  to  his  part  of  the  surface  flow 
of  the  east  side  stream,  a  total  flow  of  22V4 
miners'  inches,  but  may  not  use  a  greater 
amount  thereof  on  the  caflon  tract  under 
present  conditions,  and  that  he  may  use  all 
the  waters  of  said  upper  well,  "and  of  said  east 
side  stream,  both  surface  and  subterranean," 
upon  any  of  his  lands  within  the  caflon  tract; 
that  Verdugo  may,  as  heretofore,  pump  35  in- 
ches from  his  well;  that  C.  E.  Thorn  may 
pump  from  his  east  well,  near  the  Verdugo 
well,  and  use  the  water  upon  his  land  in  the 
caflon  tract,  but  not  on  other  land ;  and  that 
the  waters,  surface  and  subterranean,  Inter- 
cepted and  diverted  by  the  dam,  are  to  be 
used  upon  the  lands  below  the  caflon  tract, 
three-fourths  by  the  plaintiffs  and  one-eighth 
each  by  defendants  Thorn  and  Ross.  These 
provisions  of  the  decree  are  manifestly  based 
on  the  theory  that  the  entire  flow  of  what 
the  court  calls  the  "east  side  stream,"  both 
above  and  below  the  surface,  east  of  the  arbi- 
trary division  line  established  in  the  findings 
between  the  underflow  of  that  and  the  west 
side  stream,  belongs  absolutely  to  the  caflon 
tract  by  virtue  of  the  partition.  If  necessary 
for  its  irrigation.  In  view  of  what  has  been 
said,  the  decree  is  erroneous  as  to  the  surplus 
of  the  underflow,  if  any,  in  that  It  does  not 
limit  the  right  of  each  to  his  proper  pro- 
portion as  compared  to  the  rights  of  the  other 
owners. 

4.  The  well  of  the  defendant  Verdugo  Is 
not  situated  over  what  the  court  finds  to  be 
the  east  side  stream,  but  is  well  within  the 
territory  which  it  finds  contains  the  under- 
ground waters  of  the  west  side  stream.  With 
respect  to  the  effect  of  the  pumping  of  35 
miners'  inches  from  this  well,  upon  the  west 
side  stream  and  upon  the  underflow  Intercept- 
ed by  the  dam,  the  finding  Is  that  "the  court 
is  unable  to  discover  from  the  evidence  in 
this  case  that  the  flow  of  the  waters  at  the 
said  point  of  diversion  and  at  the  submerged 
dam  Is  affected  by  the  pumping  of  said  well." 
If  this  was  Intended  as  a  finding  that  the 
flow  of  the  water  Is  not  affected  by  the 
pumping  from  the  well,  the  evidence  does  not 
support  it.  If  intended  as  a  declaration  that 
a  finding  ia  excused  by  the  want  of  evidence 


on  the  subject,  It  is  unwarranted.  From 
other  findings  it  appears  that  this  west  side 
stream  has  its  source  in  the  mountains  above, 
is  fed  by  water  from  that  watershed,  and 
flows  underground  in  the  upper  part  of  the 
caflon  down  to  the  places  where  It  appears  on 
the  surface ;  that  It  first  appeared  on  the  sur- 
face in  the  said  "inclosed  field,"  at  a  point 
less  than  1,000  feet  below  the  Verdugo  well, 
and  that  during  the  last  10  or  12  years  pre- 
ceding the  trial,  which  was  in  December, 
1903,  Its  place  of  appearance  on  tha  surface 
had  gradually  dropped  farther  and  farther 
down  the  caflon  a  total  distance  of  over  a 
mile  and  a  half,  and  that  its  flow  had  con- 
stantly decreased  in  quantity,  so  that  it  be- 
came Insufficient  for  the  needs  of  those  to 
whom  It  was  allotted.  The  evidence  In- 
dicates that  the  total  natural  flow  of  the 
eafion,  above  and  below  the  surface,  is  less 
than  200  miners'  inches.  This  well  Is  about 
110  feet  deep,  the  bottom  being  in  coarse 
gravel  containing  an  abundance  of  water, 
and  after  reaching  a  depth  of  27  feet  it  passes 
through  similar  water-bearing  material  all 
the  way  to  the  bottom.  It  would  scarcely  re- 
quire the  evidence  of  experts  to  prove  that 
a  well  sunk  in  the  sand  and  gravel  of  an 
underground  stream  of  this  character,  1,000 
feet  or  less  above  the  point  where  the  stream 
originally  issued  upon  the  surface,  and  pump- 
ing a  constant  flow  of  35  miners'  inches, 
would  to  some  extent  reduce  the  flow  of  the 
surface  stream.  Especially  would  this  effect 
follow  where  the  surface  stream  and  the 
underground  flow  is  as  small  as  In  the  present 
case.  Hydraulic  engineers  of  admitted  quali- 
fications did  testify,  however,  in  effect,  that 
the  pumping  of  that  quantity  from  the  well 
would  materially  reduce  the  surface  stream, 
and  that,  taking  the  underground  and  sur- 
face flow  as  a  whole,  Its  amount  wonld  ulti- 
mately be  reduced  by  an  amount  equal  to  the 
quantity  pumped  from  the  well,  if  none  of  it 
were  returned  to  such  stream.  This,  In  the 
absence  of  extraordinary  circumstances  not 
proven,  and  not  to  be  presumed,  is  self-evi- 
dent. There  were  other  circumstances  also 
tending  to  prove  that  the  pumping  of  Ver- 
dugo's  well  affected  the  flow  of  water  below. 
There  is  no  evidence  at  all  indicating  that  It 
would  not  or  did  not  materially  reduce  the 
flow.  It  is  true  that  when  the  pumping  be- 
gan it  did  not  at  once  have  a  perceptible  effect 
on  the  surf  ace  stream ;  but  this  delay  was  to 
be  expected.  It  also  appears  that  from  1802 
to  1903  there  was  a  scant  rainfall,  and  that 
the  flow  of  the  stream  was  greatly  diminish- 
ed by  the  drought.  But  neither  this  natural 
decrease,  nor  the  fact  that  the  effect  of  the 
pumping  upon  the  flow  must  necessarily  have 
been  gradual,  makes  it  any  the  less  inevitable 
that  the  taking  of  the  water  from  the  stream 
by  the  well  above  will  eventually  reduce  the 
amount  that  would  otherwise  flow  in  the 
stream  below  to  the  extent  that  the  water  so 
taken  therefrom  is  not  returned  thereto. 
This  is  the  necessary  effect  of  any  direrstou 
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from  a  stream,  whether  flowing  on  the  sur- 
face or  beneath,  whether  In  an  unobstructed 
channel  or  In  the  gravel  and  sand  which 
partly  fills  the  rocky  gorge  of  its  original 
course.  From  the  evidence  the  court  should 
have  found  whether  It  did  reduce  the  surface 
stream,  and,  if  there  was  a  reduction,  it 
should  have  ascertained,  as  nearly  as  it  could 
from  the  evidence  before  it,  the  amount  of 
such  decrease.  The  defendant  Verdugo 
should  have  been  enjoined  from  decreasing 
the  surface  flow  of  the  west  side  stream  and 
from  taking  more  than  his  share  of  the  sur- 
plus underflow,  unless,  as  Verdugo  claimed, 
there  was  an  estoppel  against  the  plaintiffs 
which  prevents  them  from  asserting  their 
rights  In  that  respect  The  court  found  that 
there  was  such  estoppel.  This  proposition, 
and  also  the  claim  that  plaintiffs  are  estopped 
as  to  the  upper  well  of  E.  M.  Ross,  and  that 
they  are  barred  by  laches  as  to  both  of  these 
defendants,  will  be  presently  considered. 

5.  The  court  finds  that  the  amount  of  water 
diverted  by  the  submerged  dam  is  greatly 
diminished,  and  that  this  decrease  "Is  large- 
ly, if  not  wholly,  due  to  the  many  years  of 
continuous  drought"  It  further  finds  "that 
the  fluctuations  in  the  quantity  of  water  flow- 
ing at  the  submerged  dam  Into  the  common 
works  has  been  considerable  for  several  years 
past;  but  the  court  cannot  determine  from 
the  evidence  in  this  case  that  such  fluctua- 
tions have  been  due  to  any  extent  or,  If  any, 
to  what  extent,  by  reason  of  the  pumping  of 
the  water  from  the  upper  well  of  Judge 
Ross."  Another  finding  states  that  "it  Is  Im- 
possible to  determine"  to  what  extent,  If  at 
all,  the  decrease  aforesaid  has  been  caused 
by  the  pumping  of  the  upper  well  of  E.  M. 
Ross.  These  findings,  and  those  to  the  same 
effect  concerning  the  Verdugo  well,  are  the 
only  findings  In  response  to  the  issue  made 
upon  the  allegation  of  the  complaint  that  the 
defendants  have  put  down  wells  and  have 
taken  out  water  from  the  stream  that  be- 
longs to  the  plaintiffs.  It  may  be  conceded 
that  it  would  be  impossible  to  determine 
accurately  the  exact  amount  of  the  water 
pumped  from  this  well  that,  if  not  so  pumped, 
would  have  reached  the  pipes  at  the  sub- 
merged dam.  But  it  is  not  necessary,  in  order 
to  establish  the  right  to  an  Injunction,  that 
the  plaintiff  should  be  able  to  prove  the  ex- 
tent of  his  Injury  with  absolute  precision. 
If  the  taking  of  the  water  by  the  defendants 
is  a  wrongful  taking  of  that  which  belongs 
to  the  plaintiffs,  and  is  of  a  substantial  quan- 
tity and  causes  them  substantial  injury,  the 
court  Is  not  excused  from  making  any  finding 
on  the  subject  by  the  fact  that  the  evidence 
is  indefinite  as  to  the  exact  quantity  taken, 
or  the  exact  amount  of  the  injury.  The  evi- 
dence was  that  there  had  been  continuous 
pumping  from  this  well  of  a  stream  of  water 
varying  from  16  to  26  miners'  Inches.  The 
well  penetrated,  to  the  depth  of  100  feet,  in- 
to the  strata  of  water-bearing  sand  and  gravel 
of  which  the  bed  of  the  canon  is  composed. 
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It  was  situated  about  1,000  feet  above  the 
dam.  That  the  strata  of  sand  and  gravel 
pierced  by  the  well,  and  from  which  the 
water  was  pumped,  extended  from  the  well, 
down  the  canon,  to  the  dam,  was  fairly  estab- 
lished, and  there  is  nothing  in  contradiction. 
The  evidence  referred  to,  and  stated  In  the 
discussion  of  the  effect  of  the  pumping  of  the 
Verdugo  well  upon  the  underground  and  sur- 
face flow,  is  equally  applicable  here.  It  was 
shown  that  all  the  underground  water  of  the 
canon,  which  did  not  rise  to  the  surface,  flow- 
ed slowly  down  the  caflon  underground,  and 
had  no  outlet  other  than  the  narrow  gorge 
across  whch  the  dam  was  constructed.  The 
fact  that  there  were  fluctuations  in  the  quan- 
tity flowing,  before  as  well  as  after  the  pump- 
ing began,  and  the  fact  that  dry  seasons 
diminished  the  flow  at  the  dam,  do  not  dis- 
prove the  fact  that  the  taking  out  of  water 
above  also  diminished  it  From  the  evidence 
It  is  practically  certain  that  the  pumping  of 
this  well,  as  stated,  would  materially  reduce 
the  underflow  at  the  dam.  The  court  should 
have  made  a  definite  finding  upon  this  issue. 

6.  Upon  the  subject  of  these  estoppels,  the 
findings  as  to  Verdugo  state  that  his  well 
was  sunk  in  1897,  less  than  five  years  before 
this  action  was  begun,  and  from  thence  hith- 
erto has  been  pumped  during  the  irrigating 
seasons  and  the  water  used  by  Verdugo  upon 
the  cafion  tract  to  the  extent  of  35  miners* 
Inches,  he  claiming  the  right  so  to  take  and 
use  the  water ;  "that  the  said  well  was  sunk, 
a  pump  constructed,  and  pipes  and  other  con- 
duits constructed  for  the  use  of  the  water 
therefrom"  at  the  expense  of  "more  than 
$1,000,  and  that  the  same  was  done  with  the 
full  knowledge  and  acquiescence  of  the  plain- 
tiffs ;  and  that  no  objection  was  made  thereto 
by  any  person  until  a  short  time  prior  to  the 
commencement  of  this  action,  except  the  gen- 
eral claim  that  he  was  not  entitled  to  any 
of  the  waters  of  the  west  side  stream,"  and 
the  claim  that  the  pumping  of  the  well  af- 
fected the  flow  of  the  waters  at  the  submerg- 
ed dam,  and  also  at  the  points  of  diversion  of 
the  west  side  stream,  and  the  objection  shown 
by  the  action  of  Glassell  et  al.  v.  Verdugo, 
the  particulars  of  which  appear  only  in  the 
evidence.  It  Is  further  found  that  the  court 
was  unable  to  discover  that  the  flow  was  af- 
fected as  claimed ;  that  owing  to  light  rain- 
fall the  flow  of  the  stream  had  so  diminished 
that  it  was  "impossible  to  obtain  sufficient 
of  the  waters  of  the  east  side  stream,  by 
diversions  from  the  surface,  for  the  irrigation 
of  the  said  cafion  tract,"  or  of  Verdugo's  part 
thereof ;  and  that  on  account  of  this  diminu- 
tion and  lack  of  surface  flow,  and  "in  view 
of  the  fact  that  the  said  well  was  sunk,  and 
the  pumps  and  other  appliances  erected  and 
constructed,  for  the  purposes  aforesaid,  by 
the  said  Verdugo,  at  great  expense,  and  with 
the  knowledge  of  the  plaintiffs  in  this  action, 
and  without  objection,  except  as  above  found, 
the  court  finds  that  the  said  defendant  Teo- 
doro  Verdugo  is  entitled  to  use  the  waters  of 
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the  said  well  in  manner  as  aforesaid,  and  is 
entitled  to  continue  the  use  of  the  said  water 
of  the  said  well,  and  to  pump  the  same  for 
said  use  upon  his  said  premises."  There  is 
another  finding  in  which  the  above  facts, 
claimed  to  create  an  estoppel  In  favor  of  Ver- 
dugo,  are  in  substance  repeated,  with  the  ad- 
ditional statement  that  "the  amount  of  water 
taken  by  him  by  means  of  the  said  pump  is 
no  more  than  the  amount  to  which  he  would 
have  been  entitled."  This  we  must  presume 
to  mean  that  the  amount  was  no  more  than 
he  would  have  been  entitled  to  take  from  the 
east  side  stream,  as  against  the  other  persons 
to  whom  he  had  sold  parts  of  the  canon 
tract ;  otherwise,  upon  the  theory  adopted  by 
the  court  below  that  all  the  underflow  had 
been  partitioned,  It  would  be  inconsistent 
with  the  findings  that  the  decree  in  partition 
had  excluded  him  from  a  share  of  the  west 
side  stream,  and  the  underflow  thereof.  The 
evidence  shows  that  in  April,  1883,  in  the 
action  of  Glassell  v.  Verdugo,  the  plaintiffs 
obtained  judgment  against  Verdugo  in  the 
superior  court  enjoining  him  from  diverting 
or  using  any  of  the  waters  rising  within  the 
"inclosed  field"  mentioned  in  the  partition 
suit,  or  from  maintaining  any  dam  or  other 
artificial  obstruction  to  the  free  flow  of  the 
waters  thereof  in  the  natural  channels,  and 
declaring  plaintiffs  to  be  the  owners  of  all 
said  waters,  under  the  former  decree  of  parti- 
tion. From  this  judgment  he  appealed  to  the 
Supreme  Court,  and  the  judgment  was  affirm- 
ed by  the  Supreme  Court  and  became  final 
on  August  9,  1896.  Qlassell  v.  Verdugo,  106 
Cal.  603,  41  Pac.  403.  The  findings  in  the 
case  show  that  what  is  here  known  as  the 
"west  side  stream"  were  the  waters  referred 
to,  and  that  the  suit  was  to  enjoin  him  from 
diverting  the  same  by  means  of  ditches  or 
cuts  made  in  the  soil  or  sand  at  the  places 
where  they  rose  to  the  surface. 

The  upper  well  of  E.  M.  Ross  was  complet- 
ed In  March,  1899,  and  it  has  been  pumped, 
during  Irrigating  seasons,  ever  since  May, 
1899.  This  action  was  begun  on  February  20, 
1902,  less  than  three  years  thereafter.  There 
is  no  finding  that  the  plaintiffs  acquiesced 
in  the  pumping  of  this  well.  It  was  put 
down  and  the  pump  erected  therein  by  Judge 
Ross  with  full  knowledge  that  the  plaintiffs 
claimed  three-fourths  of  all  the  underflow 
that  might  be  Intercepted  by  the  submerged 
dam.  Otherwise,  the  facts  are  substantially 
the  same  with  respect  to  this  well  as  In  the 
case  of  the  Verdugo  well.  So  far  as  the  find- 
ing of  an  estoppel  in  favor  of  Verdugo  was 
based  upon  the  fact  that  the  supply  of  Ver- 
dugo from  the  surface  flow  of  the  east  side 
stream  had  failed,  If  based  upon  that  fact  at 
all,  It  was,  upon  the  theory  which  the  court 
had  adopted,  that  there  were  separate  rights 
to  the  underground  flow,  clearly  erroneous. 
One  whose  water  supply  has  ceased  is  not, 
on  that  account,  entitled  to  seize  the  supply 
of  another  person.   The  fact  of  such  failure 


has  no  bearing  upon  the  question,  further 
than  to  show  that  Verdugo  was  acting  from 
dire  necessity,  and  not  from  a  wanton  desire 
to  appropriate  to  himself  the  property  of 
others.  The  use  of  the  defendants  was  not  a 
public  use,  and  therefore  the  rule  established 
in  Fresno,  etc.,  Co.  v.  S.  P.  Co.,  135  Cal.  202, 
67  Pac.  778,  and  Southern  C.  R.  R.  Co.  v. 
.Slauson,  138  Cal.  342,  71  Pac.  352,  94  Am.  St. 
Rep.  58,  limiting  the  owner's  right,  after  the 
public  use  is  begun,  to  an  action  for  dam- 
ages, has  no  application. 

The  facts  stated  are  not  sufficient  to  create 
estoppels  against  the  plaintiffs.  It  does  not 
appear  that  either  Verdugo  or  Ross  was  In- 
duced to  put  down  his  well  by  any  act,  word, 
or  tacit  encouragement  of  the  plaintiffs,  or 
either  of  them,  or  relied  upon  their  silence 
as  evidence  of  his  own  right  or  of  their  con- 
sent Nor  does  it  appear  that  plaintiffs  in- 
tended that  either  should  act  In  reliance  upon 
their  silence,  or  expected  that  either  would 
do  so.  It  Is  not  shown  that  plaintiffs  were 
under  any  duty  toward  either  to  disclose  any 
claim  they  might  have  to  the  water,  nor  that 
said  defendants  did  not  know,  at  least  as 
well  as  the  plaintiffs  knew,  that  the  pumping 
of  the  respective  wells  would  decrease  the 
west  side  stream  and  the  underflow  at  the 
dam  The  party  estopped  must  always  In- 
tend, or  at  least  must  be  so  situated  that  be 
should  be  held  to  have  expected,  that  the  oth- 
er party  shall  act,  and  the  other  party  must, 
by  the  words,  conduct,  or  silence  of  the  first 
party,  be  Induced  or  led  to  do  what  he  would 
not  otherwise  do.  Carpy  v.  Dowdell,  115  Cal. 
677,  47  Pac.  695 ;  Swain  v.  Seamans,  9  Wall. 
(U.  S.)  274, 19  L.  Ed.  554 ;  Dickerson  v.  Cole- 
grove,  100  U.  S.  580,  25  L.  Ed.  618.  The  mere 
fact  that  the  defendants  expended  money  In 
sinking  the  wells  and  putting  in  the  pumps 
each  upon  his  own  land,  with  the  knowledge 
of  the  plaintiffs  and  without  objection  by 
them,  creates  no  estoppel.  Kelly  v.  Taylor, 
23  Cal.  15;  Maye  v.  Yappen,  23  Cal.  308; 
Stockman  v.  Riverside  L.  &  I.  Co.,  64  Cal. 
59,  28  Pac  116;  Leonard  v.  Flynn,  89  Cal. 
542,  26  Pac.  1099.  If  the  finding  that  the 
Verdugo  well  was  sunk  and  the  money  ex- 
pended with  their  "acquiescence"  means  more 
than  a  passive  acquiescence  or  failure  to  ob- 
ject, it  would  be  contrary  to  the  evidence.  A 
mere  passive  acquiescence  where  one  is  under 
no  duty  to  speak  does  not  raise  an  estoppel. 
Lux  v.  Haggin,  69  Cal.  270,  4  Pac.  919,  10 
Pac.  674;  Rochdale  Co.  v.  King,  2  Sim.  N.  S. 
89. 

It  is  suggested  that,  although  the  facts 
found  may  come  short  of  creating  an  estoppel, 
they  are  suflicient  to  show  that  the  plaintiffs 
are  barred  by  their  laches.  It  Is  well-estab- 
lished doctrine  that  the  defense  of  laches  does 
not  rest  entirely  upon  lapse  of  time,  nor  re- 
quire any  specific  period  of  delay,  as  does  the 
statute  of  limitations.  But,  In  order  to  con- 
stitute laches,  there  must  be  something  more 
than  mere  delay  by  the  plaintiff,  accompanied 
by  an  expenditure  of  money  or  effort  on  the 
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part  of  the  defendant  It  must  also  appear 
that  it  will  be  inequitable  to  enforce  the 
claim.  "The  reason  upon  which  the  rule  is 
based  Is  not  alone  the  lapse  of  time  during 
which  the  neglect  to  enforce  the  right  has 
existed,  but  the  changes  of  condition  which 
may  have  arisen  during  the  period  in  which 
there  has  been  neglect."  Penn.  M.  L.  I.  Co. 
v.  Austin,  168  U.  S.  698,  18  Sup.  Ct.  228,  42  L. 
Ed.  626.  It  is  said  that  the  cases  on  the  sub- 
ject "proceed  on  the  assumption  that  the 
party  to  whom  laches  is  imputed  has  knowl- 
edge of  his  rights  and  an  ample  opportunity 
to  establish  them  in  the  proper  forum ;  that 
by  reason  of  his  delay  the  adverse  party  has 
good  reason  to  believe  that  the  alleged  rights 
are  worthless  or  have  been  abandoned ;  and 
that,  because  of  the  change  in  conditions  dur- 
ing this  period  of  delay,  it  would  be  an  in- 
justice to  the  latter  to  permit  the"  claimant 
now  to  assert  his  rights.  Galliher  v.  Cad- 
well,  145  U.  S.  372,  12  Sup.  Ct.  874,  36  L.  Ed. 
738.  "The  acquiescence  which  will  bar  a  com- 
plainant from  the  exercise  in  his  favor  of  the 
discretionary  Jurisdiction  by  injunction  must 
be  such  as  proves  his  assent  to  the  acts  of  tbe 
defendant,  and  to  the  injuries  to  himself 
which  have  flowed,  or  can  reasonably  be  an- 
ticipated to  flow,  from  those  acts."  Lux  v. 
Haggin,  69  Cal.  271,  4  Pac.  919,  10  Pac.  674. 
The  same  case  quotes  approvingly  this  pas- 
sage from  Rochdale,  etc.,  Co.  v.  King,  2  Sim- 
on (N.  S.)  89:  "Where  one  Invades  the  right 
of  another,  that  other  does  not  In  general  de- 
prive himself  of  the  right  of  seeking  redress 
merely  because  he  remains  passive,  unless, 
Indeed,  he  continues  Inactive  so  long  as  to 
bring  the  case  within  the  purview  of  the  stat- 
ute of  limitations."  The  evidence  shows  that 
the  acquiescence  of  the  plaintiffs  in  the  sink- 
ing of  these  wells  and  the  pumping  thereof 
was  nothing  more  than  a  mere  failure  to  ac- 
tively interfere.  The  consent  of  plaintiffs 
was  not  aBked;  nor  were  they  informed  by 
either  defendant  of  the  Intention  to  sink  the 
wells,  expend  the  money,  or  pump  the  water. 
There  was  nothing  In  the  circumstances  to 
put  upon  the  plaintiffs  any  duty  or  obligation 
to  inform  either  defendant  that  the  pumping 
of  the  water  would  be,  or  was,  a  violation 
of  plaintiffs'  rights.  Verdugo  well  knew, 
from  the  former  action  against  him,  that 
plaintiffs  did  object  to  any  diminution  of,  or 
interference  with,  the  west  side  stream.  The 
court  finds  that  the  plaintiffs,  during  the  time 
the  Verdugo  well  was  being  pumped,  claimed 
that  it  was  depleting  their  own  supply;  but 
it  does  not  find  that  they  for  a  moment  as- 
sented to  the  injury  thus  caused.  The  evi- 
dence shows  that  there  was  no  such  assent. 
While  these  defendants  were  sinking  the 
wells,  erecting  the  pumps,  and  laying  the 
pipes,  the  plaintiffs  had  no  information  from 
them,  or,  so  far  as  appears,  from  any  other 
source,  as  to  the  amount  of  water  they  pro- 
posed to  pump.  During  that  period  they 
were  certainly  not  required,  by  any  rule  of 
law  or  equity,  to  inform  him  that  he  lncur- 
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red  the  expense  at  his  peril  If  tbe  subsequent 
pumping  should  Invade  their  rights.  Each 
defendant  was  conducting  his  operations  upon 
his  own  land.  The  expense  was  complete 
when  the  pump  was  erected  and  the  pipes 
laid.  That  expense  was  not  incurred  in  re- 
liance upon  any  word  or  act,  nor  upon  the 
silence,  delay,  or  tacit  encouragement,  of 
plaintiffs.  Up  to  the  point  of  the  completion 
of  the  works  there  could  be  no  laches.  After 
that  completion  there  was  no  change  of  con- 
ditions, or  at  all  events  none  that  would  make 
it  unjnst  for  plaintiffs  to  assert  their  rights. 
The  subsequent  events  consisted  wholly  of  the 
continuous  pumping  of  the  wells,  to  the  de- 
pletion of  plaintiffs'  source  of  supply,  and  to 
the  profit  and  advantage  of  the  defendants, 
respectively.  They  were  not  induced  to  pump 
the  water  by  the  delay  of  plaintiffs  to  pre- 
vent them,  nor  was  either  of  them  thereby 
induced  to  believe  that  plaintiffs  had  no  right 
in  the  water  he  was  pumping,  or  that,  if  they 
had  such  right,  they  had  abandoned  it  As 
presented  by  the  evidence,  the  case  is  simply 
this:  That  each  of  said  defendants  was 
urged  solely  by  his  own  extreme  necessity, 
not  relying  on  the  act,  omission,  or  word  of 
any  one,  and  that,  while  he  doubtless  hoped 
that  plaintiffs  would  not  interfere,  he  pro- 
posed to  continue,  regardless  of  the  effect 
upon  their  supply,  until  they  did  prevent  him. 
Each  may  have  believed  that  plaintiffs  had 
no  such  right ;  but  such  belief  sprang  from 
no  act,  word,  silence,  or  delay  on  their  part 
The  necessary  elements  are  wholly  wanting, 
and  therefore  the  defense  of  laches  is  not 
established. 

7.  It  is  claimed  on  behalf  of  the  defendant 
E.  M.  Boss  that  the  pumping  of  his  upper 
well  takes  water  only  from  the  underflow  of 
the  east  side  stream,  and  does  not  affect  the 
water  of  the  west  side  stream,  nor  the  under- 
flow thereof,  and  hence  that  it  Is  within  his 
legal  rights.  Under  the  partition  decree  he 
is  entitled  to  the  use  of  the  east  side  stream 
upon  his  land  in  the  caQon  tract;  but  as  to 
the  underflow  thereof  his  right  under  that 
decree,  as  we  have  heretofore  stated,  does  not 
extend  to  its  use,  but  only  to  have  It  remain 
to  preserve  the  surface  flow.  As  to  the  use 
of  the  unpartitloned  surplus  underflow  for 
irrigation  he  is  entitled  only  to  his  propor- 
tionate share  with  the  other  parties,  includ- 
ing the  plaintiffs.  It  is  declared  by  the  Judg- 
ment In  the  case  at  bar  that  the  plaintiffs 
and  the  defendants  C.  E.  Thorn  and  E.  M. 
Boss  are  entitled,  as  tenants  in  common,  in 
the  proportions  heretofore  stated,  to  all  the 
waters  of  the  west  side  stream  and  all  the 
waters  Intercepted  by  the  submerged  dam. 
which,  of  course,  includes,  in  part  at  least, 
the  underflow  of  both  the  east  side  and  west 
side  streams.  Nevertheless  E.  M.  Boss  Is  giv- 
en the  right  to  pump  his  upper  well  and  to 
thereby  decrease  the  underflow  from  the  east 
side  stream  at  the  dam.  It  is  contended  by 
the  plaintiffs  that  he  is  estopped  and  cannot 
be  allowed  to  pump  water  to  the  extent  that 
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It  will  affect  Btieh  underflow,  even  if  he  uses 
no  more  than  his  reasonable  share.  This  es- 
toppel, it  is  claimed,  arises  out  of  certain 
transactions  between  him  and  the  plaintiffs, 
which  it  becomes  necessary  to  state. 

About  the  year  1803,  when  the  water  began 
to  run  short,  the  plaintiffs  and  the  defendants 
Thorn  and  Ross,  being  jointly  interested  in 
the  west  side  stream,  began  to  look  about 
for  means  by  which  tbe  common  supply  could 
be  Increased.  Up  to  about  May,  1894,  the 
talk  had  been  confined  to  proposals  to  make 
a  more  perfect  dam  to  catch  the  surface 
stream.  It  was  believed  by  all  of  them  that 
there  was  a  considerable  amount  of  water 
flowing  underground  down  the  cafion  through 
the  narrow  gorge,  below  the  places  where  the 
surface  streams  were  then  diverted,  and  that 
by  constructing  a  dam  across  this  gorge  to 
the  solid  ground  on  each  side,  and  extending 
it  below  the  surface  to  bed  rock,  all  of  this 
underflow  could  be  intercepted  and  added  to 
their  common  supply  for  their  lands  below. 
On  May  14,  1894,  which  was  about  the  time 
of  the  first  mention  of  the  project  to  con- 
struct a  submerged  dam,  E.  M.  Ross  wrote 
to  the  secretary  of  the  plaintiff  company,  re- 
ferring to  the  previous  suggestions  of  a  dam 
for  surface  water,  and  saying:  "I  was  told 
yesterday  and  the  day  before  that  your  com- 
pany Is  now  talking  of  putting  down  a  sub- 
merged dam  somewhere  in  the  cafion.  That, 
of  course,  is  an  altogether  different  thing, 
and  Involves  the  development  of  water  not 
rising  in  the  old  field  of  the  partition  decree, 
and  not  of  the  surplus  of  the  Teodoro  Verdu- 
go  water.  If  it  is  desired  to  develop  water 
on  my  land,  perhaps  terms  may  be  agreed 
upon;  but  otherwise  not"  The  water  of  the 
"old  field"  means  the  west  side  stream,  and 
the  "surplus  of  the  Teodoro  Verdugo  water* 
the  surplus  of  the  east  side  stream.  On  May 
25,  1894,  the  plaintiffs  wrote  a  letter  to  E. 
M.  Boss,  saying  that  it  was  their  desire  "to 
obtain  the  co-operation  of  yourself  and  Capt 
Thorn  in  the  construction  of  such  works  as 
are  deemed  advisable  on  the  land  owned  in 
common  by  the  owners  of  the  waters  flow- 
ing from  Verdugo  Cafion,  for  collecting  all 
such  waters,  flowing  below  as  well  as  on  the 
surface,  and  conducting  the  same  to  our  com- 
mon use."  This  evidently  referred  to  lands 
to  be  thereafter  purchased  in  common,  for  at 
that  time  there  was  no  land  "owned  In  com- 
mon." It  is  clear,  from  this  and  other  evi- 
dence, that  the  plan  in  contemplation  during 
the  subsequent  negotiations  was  the  plan 
above  stated,  or  some  similar  plan  to  accom- 
plish a  similar  result.  Soon  after  this  ne- 
gotiations began  with  Teodoro  Verdugo,  the 
owner  of  the  land  considered  best  for  a  site 
for  the  proposed  dam,  looking  to  the  purchase 
of  a  tract  of  9.39  acres,  for  $4,000;  but  the 
price  proved  to  be  too  high  for  the  means  of 
the  company,  and  that  purchase  was  aban- 
doned. In  all  the  negotiations  and  transac- 
tions concerning  this  submerged  dam,  It  was 
understood  that  It  was  to  be  a  common  enter- 


prise; that  the  property  necessary  therefor 
should  be  held,  the  expense  thereof  contribut- 
ed, and  the  benefits  thereof  shared  In  the 
same  proportions — that  Is,  in  the  proportion 
of  three-fourths  to  the  plaintiffs  and  one- 
eighth  each  to  Thorn  and  Ross.  Shortly  after 
the  9.39-acre  purchase  was  dropped,  B.  M. 
Ross  obtained  a  contract  from  Verdugo  to 
buy  on  his  own  account  a  tract  of  58.87 
acres,  Including  part  of  tbe  9.39  acres,  and,  in 
connection  therewith,  an  option  from  Verdu- 
go for  the  purchase  of  a  tract  of  7.81  acres, 
being  the  westerly  and  remaining  part  of  tbe 
9.39  acres,  at  the  price  of  $2,500.  He  asked 
the  plaintiffs  and  Thorn  to  join  with  him  in 
buying  this  7.81  acres  at  that  price  as  a  sits 
for  the  dam  previously  proposed.  This  tract 
did  not  extend  entirely  across  the  cafion  to 
the  east  side,  or  to  solid  ground,  but  only  to 
the  easterly  bank  of  the  wash.  The  plaintiffs 
objected  on  this  account,  and  wanted  to  have 
the  tract  extended  easterly  to  the  railroad 
track,  to  which  the  defendant  refused  to  ac- 
cede. Thereupon  a  meeting  was  arranged  at 
which  all  the  interested  parties  were  pres- 
ent or  represented.  At  this  meeting  it  was 
agreed  that  the  7.81-acre  tract  should  be  pur- 
chased, and  that  E.  M.  Ross  should  give  a 
right  of  way  from  the  easterly  line  of  the 
tract  through  his  5&87-acre  tract  to  solid 
ground  on  the  east  side  of  the  cafion,  as  a 
part  of  the  site  for  the  dam.  Opposite  the 
lower  part  of  the  7.81-acre  tract  a  small  side 
cafion  from  the  east  joined  the  main  cafion, 
and  at  the  junction  there  were  evidences  of 
water.  This  the  defendant  Ross  wanted  to 
hold  for  his  own  use,  and  for  that  reason  he 
stipulated  that  the  dam  should  be  placed  not 
more  than  100  feet  south  of  the  north  line  of 
the  68.87-acre  tract.  The  agreement  was  car- 
ried out,  and  the  grant  of  the  right  of  way 
executed  on  September  5,  1894. 

The  court  finds  that  at  this  meeting  "it 
was  feared  that  there  might  be  some  difficulty 
in  the  development  of  water  on  this  7.81-acre 
tract  alone,  by  reason  of  the  fact  that  the 
construction  of  a  dam,  submerged,  might 
have  the  effect  of  turning  the  waters  around 
the  east  side  of  the  dam,  and  thereby  escape 
without  being  brought  to  the  surface."  The 
dam  was  a  considerable  distance  below  the 
junction  of  all  the  surface  streams,  and  no 
separation  of  the  underflow  into  parts  cor- 
responding to  the  respective  surface  streams 
was  then  suggested.  All  present  must  have 
understood  that  a  dam  across  the  cafion  to 
solid  ground  on  each  side  would  bring  to  the 
surface  all  the  underflow  in  both  tracts  of 
land — that  through  which  the  right  of  way 
extended,  as  well  as  the  7.81  acres.  Nothing 
was  said  about  any  division  of  these  waters, 
so  as  to  give  to  the  common  owners  tbe  wa- 
ter from  their  tract  and  to  E.  M.  Ross  that 
from  the  right  of  way.  He  did  not  at  that 
time,  nor  until  long  after,  say  or  suggest  that, 
when  the  dam  was  extended  upon  the  right 
of  way,  he  would  own,  or  would  claim,  the 
water  coming  directly  from  the  right  of  way 
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for  his  exclusive  use.  It  was  not  suggested 
by  any  one  that  any  part  of  the  water  to  be 
obtained  by  the  common  works,  when  com- 
pleted, should  be  devoted  to  any  other  than 
common  use,  or  be  other  than  common  prop- 
erty. It  Is  quite  clear,  however,  from  all  the 
evidence,  that  the  plaintiffs  understood  that 
all  the  water  obtained  was  to  be  owned  and 
used  In  common,  and  that  Judge  Ross,  on  the 
other  hand,  understood  or  believed  that  the 
water  coming  to  the  dam  through  his  58.87- 
acre  tract  would  belong  exclusively  to  him, 
and  that  all  other  water  obtained  would  be 
common  water.  It  is  also  manifest  that  none 
of  the  parties  was  aware  of  the  understand- 
ing of  the  other  on  this  point,  that  each  sup- 
posed that  all  understood  It  as  he  understood 
it,  and  that  each  was  acting  In  perfect  good 
faith,  without  intent  to  deceive,  defraud,  or 
mislead  the  other  party  to  the  arrangement. 

The  work  on  the  dam  was  begun  in  1895 
and  was  vigorously  prosecuted  during  that 
season.  On  September  30,  1895,  the  excava- 
tion had  reached  the  land  of  Ross,  and  had 
disclosed  considerable  underflow  coming  from 
his  land.  He  then  stated  to  the  plaintiffs 
that  it  would  be  necessary  to  "guard  against 
taking  any  water  that  might  be  developed" 
on  his  land.  Several  thousand  dollars  had 
then  been  expended  In  the  work.  About  the 
1st  of  August,  1896,  he  made  a  definite  claim 
that  the  water  "developed  on  his  land,"  as 
be  expressed  it,  belonged  to  him  exclusively, 
and  not  to  the  common  owners,  regardless  of 
Its  amount.  The  plaintiff  company,  accord- 
ing to  the  arrangement  between  the  parties, 
was  in  charge  of  the  work.  Immediately  up- 
on this  claim  being  made,  the  work  was 
stopped  in  order  to  come  to  a  settlement  of 
the  matter.  At  that  time  the  dam  was  com- 
pleted for  a  distance  of  210  feet  at  the  west 
end,  and  the  excavation  had  been  made  from 
the  east  end  of  the  completed  part,  easterly 
across  the  7.81-acre  tract,  and  some  60  feet 
into  the  land  of  E.  M.  Ross,  and  of  a  depth 
varying  from  30  to  45  feet  After  consider- 
able negotiation,  on  August  3,  1896,  he  made 
a  written  waiver  of  any  claim  he  might  law- 
fully have  to  the  exclusive  use  of  this  water, 
and  agreed  to  claim  only  a  one-eighth  of  the 
whole  thereof,  in  common  with  the  others. 
The  work  was  then  resumed,  and  a  substan- 
tial amount  of  expenditure  was  made  upon 
it  after  this  waiver.  It  was  never  completed, 
but  It  has  the  effect  of  intercepting  from  30 
to  40  miners'  inches  of  water  In  addition  to 
the  surface  flow.  From  the  inception  of  the 
work  upon  it  until  the  beginning  of  this  ac- 
tion the  defendant  Ross  has  regularly  re- 
ceived one-eighth  of  the  water  obtained  there- 
by and  has  paid  one-eighth  of  the  expense 
of  maintaining  the  dam  and  operating  the 
common  works. 

Shortly  before  the  trial  of  the  case  in  the 
court  below,  In  December,  1903,  he  discovered 
that,  at  the  time  he  made  the  written  waiver 
of  August  3,  1896,  giving  up  any  right  he 
might  have  to  the  exclusive  use  of  the  water, 


he  had  forgotten  the  fact  that  on  August  14, 
1894,  a  day  or  two  before  he  began  to  ne- 
gotiate with  Verdugo  for  the  purchase  of  the 
7.81-acre  tract  for  common  use,  the  plaintiffs 
had  written  to  him  a  letter  stating  that  they 
could  not  raise  the  money  to  pay  their  share 
of  the  price  of  the  9.39-acre  tract  previously 
proposed,  the  negotiations  for  which  had  been 
left  in  his  hands,  and  that  they  had  aban- 
doned the  Intention  of  joining  in  the  purchase. 
The  waiver  was  made  upon  the  receipt  of  a 
written  statement  of  the  plaintiffs,  purport- 
ing to  be  a  history  of  the  negotiations  from 
May,  1894,  up  to  the  execution  of  the  right 
of  way,  in  September;  but  this  letter  was 
omitted,  and,  although  it  had  been  all  the 
time  In  his  own  possession,  he  had  complete- 
ly forgotten  it,  until,  In  looking  over  his 
correspondence  preparatory  to  the  trial,  he 
found  it.  His  testimony  was  that,  having 
forgotten  that  the  plaintiffs  had  abandoned 
the  proposed  joint  acquisition  of  a  dam  site, 
the  history  made  it  to  appear  to  him  that, 
while  he  was  intrusted  with  the  negotiations 
for  the  9.39-acre  tract,  he  had  taken  a  smaller 
tract  instead,  and  thereby  obtained  an  ad- 
vantage for  himself,  and  that,  not  wishing 
to  appear  to  occupy  such  a  position,  be  waiv- 
ed his  rights,  but  that  If  he  had  then  remem- 
bered the  letter  of  the  plaintiffs  abandoning 
the  enterprise,  or  the  fact  that  they  had  aban- 
doned it  before  he  took  up  the  negotiation 
on  his  own  account,  he  would  not  have  made 
the  waiver.  The  court  found  that  be  was 
not  estopped  by  the  giving  of  the  right  of 
way  in  1894,  nor  by  the  waiver  of  1896,  from 
pumping  water  from  his  upper  well  and  there- 
by depleting  the  supply  at  the  dam.  The 
conclusion  that  he  was  not  estopped  by  the 
waiver  of  August  3,  1896,  alone,  was  clearly 
correct  It  had  been  given  under  a  mistake 
of  fact,  and  but  for  that  mistake  it  would 
have  been  withheld.  His  failure  to  recall  the 
fact  of  plaintiffs'  withdrawal  from  the  scheme 
was  not  that  degree  of  neglect  that  would 
bind  him  to  stand  by  the  waiver,  notwith- 
standing the  mistake  by  which  it  was  in- 
duced. 

The  question  whether  or  not  he  is  estopped 
by  the  execution  of  the  right  of  way,  the  cir- 
cumstances upon  which  it  was  given,  and  the 
subsequent  action  of  the  plaintiffs  on  the 
faith  of  It  presents  greater  dlfllculty.  He 
had  the  right  to  take  out  water  by  wells  or 
otherwise  of  the  surplus  underflow  of  the 
cafion,  to  the  extent  of  bis  reasonable  pro- 
portion thereof,  for  use  upon  his  lands  in  the 
cafion  tract  provided  he  did  not  thereby  In- 
juriously affect  the  surface  flow  of  the  west 
side  stream.  The  plaintiffs  were  fully  aware 
of  this  right  His  offer  of  an  interest  In  the 
7.81  acres  with  the  right  of  way  was  prac- 
tically an  offer  from  him  to  them.  It  was 
substantially  an  opportunity  to  carry  out  the 
original  plan  at  less  cost  and  it  was  so  un- 
derstood. The  plaintiffs  were  thereby  Induc- 
ed to  accept  and  pay  for  a  three-fourths  Inter- 
est In  the  site  and  to  pay  three-fourths  of 
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the  cost  of  the  works  constructed  thereon. 
The  whole  object,  so  far  as  the  plaintiffs 
knew,  and  he  stated  nothing  to  the  contrary, 
was  to  add  the  water  of  the  underflow  to  be 
collected  by  the  dam,  including  the  under- 
flow of  the  east  side  stream,  to  the  waters  of 
the  west  side  stream  set  apart  for  use  on 
the  lands  below.  He  was  a  tenant  In  common 
with  them  In  the  west  side  stream.  If,  un- 
der all  these  circumstances,  it  was  a  part 
of  his  design  to  induce  them  to  aid,  to  the  ex- 
tent of  three-fourths  of  the  cost,  In  the  erec- 
tion of  a  dam  to  intercept  all  the  underflow, 
in  which,  as  it  was  then  flowing  at  that  place, 
all  were  entitled  to  share,  in  order  that,  by 
means  of  that  dam,  he  could  obtain  for  his 
own  exclusive  use  all  that  part  of  the  water 
that  might  flow  out  of  the  land  through 
which  he  was  to  grant  the  right  of  way ;  if  he 
proposed  to  secure  this  advantage  from  their 
efforts  and  expenditure  in  the  common  work 
— the  principles  of  equity  and  justice,  and 
the  relations  existing  between  them,  demand- 
ed of  him  a  full  and  frank  disclosure  of  his 
purposes  and  claims.  He  had  no  right  to  re- 
main silent  in  the  belief  that  they  understood 
the  matter  as  he  did.  One  who  is  embarking 
with  others  in  a  common  enterprise,  to  use 
common  property  for  the  common  benefit  at 
common  expense,  owes  to  the  others  the  duty, 
if  he  proposes  or  intends  to  reserve  a  part  of 
the  benefit  to  himself  exclusively,  to  Inform 
the  others  fully  In  regard  to  it.  If  he  does 
not,  he  will  be  estopped  to  assert  his  claim 
after  the  others  have  incurred  the  expense. 
This  seems  to  have  been  the  view  of  the  court 
below  with  regard  to  all  the  underflow  that 
actually  reached  the  dam;  for  It  declared 
all  those  waters  to  be  subject  to  the  common 
ownership,  In  the  proportions  stated,  for  use 
on  the  lands  below.  We  are  of  the  opinion 
that  the  estoppel  does  not  apply  to  the  claim 
that  he  has  the  right  to  take,  by  means  of 
pumps  In  the  cafion  above,  his  reasonable 
share  of  the  underflow,  for  use  on  his  lands 
in  the  cafion  tract. 

In  Boggs  v.  Merced  M.  Co.,  14  Cal.  279,  308, 
the  essentials  of  an  estoppel  were  said  to  be 
these:  The  party  estopped  must  have  known 
the  true  state  of  his  own  title;  he  must  have 
Intended  to  deceive,  or  have  acted  with  such 
culpable  negligence  as  to  amount  to  construc- 
tive fraud ;  the  other  party  must  have  been 
without  knowledge,  or  the  means  of  acquir- 
ing knowledge,  of  the  true  state  of  the  title; 
he  must  have  relied  directly  upon  the  con- 
duct upon  which  the  estoppel  rests;  and  it 
must  appear  that  he  will  be  Injured  If  the  es 
toppel  is  not  enforced.  Other  authorities, 
more  favorable  to  plaintiffs'  contention,  hold 
that  all  these  elements,  and  especially  that 
of  deceit  or  fraud,  are  not  always  necessary. 
In  2  Pomeroy's  Equity  Jurisprudence,  §  818, 
other  well-established  Instances  of  estoppel 
are  thus  described :  "Acquiescence  consisting 
of  mere  silence  may  also  operate  as  a  true 
estoppel  in  equity  to  preclude  a  party  from 


asserting  legal  title  and  rights  of  property, 
real  or  personal,  or  rights  of  contract.  A 
fraudulent  intention  to  deceive  or  mislead  is 
not  essential.  All  instances  of  this  class  in 
equity  rest  upon  the  principle :  If  one  main- 
tain silence  when  in  conscience  he  ought  to 
speak,  equity  will  debar  him  from  speaking 
when  in  conscience  he  ought  to  remain  si- 
lent. Mich.,  etc.,  Co.  v.  Parcell,  88  Mich. 
480,  per  Cooley,  J.  A  most  important  ap- 
plication includes  all  cases  where  an  owner 
of  property,  A.,  stands  by  and  permits  an- 
other person,  B.,  to  deal  with  the  property  as 
though  it  were  his,  or  as  though  he  were 
rightfully  dealing  with  It,  without  Interpos- 
ing any  objections,  as  by  expending  money 
upon  it,  making  improvements,  erecting  build- 
ings, and  the  like.  Of  course,  it  is  essential 
that  B.  should  be  acting  in  Ignorance  of  the 
real  condition  of  the  title,  and  In  the  suppo- 
sition that  he  was  rightful  in  his  own  deal- 
ing." In  Thompson  v.  Simpson,  128  N.  T. 
280,  28  N.  E.  032.  the  court  says :  "An  estop- 
pel may  arise,  although  there  was  no  designed 
fraud  on  the  part  of  the  person  sought  to  be 
estopped.  The  cases  of  Storrs  Barker,  6 
Johns.  Ch.  (N.  Y.)  166,  10  Am.  Dec.  316,  and 
Continental  Bk.  v.  Nat  Bk.  of  Com.,  50  N.  T. 
576,  were  cases  where  there  was  no  intent  to 
mislead,  but  where  what  was  said  was  Intend- 
ed to  influence  the  action  of  the  other  party, 
and  did  Influence  It,  and  a  duty  rested  upon 
the  party  giving  the  information,  or  making 
the  statement,  if  he  spoke  at  all,  to  have  as- 
certained the  actual  facts,  so  as  not  to  have 
misled  the  other  party  to  his  prejudice.  An 
estoppel  may  arise  also  from  silence  as  well 
as  words.  But  this  is  only  where  there  Is  a 
duty  to  speak,  and  the  party  upon  whom  the 
duty  rests  has  an  opportunity  to  speak,  and, 
knowing  the  circumstances  require  him  to 
speak,  keeps  silent."  And  upon  the  subject 
of  duty  It  Is  further  said:  "It  is  not  necessary 
that  the  duty  to  speak  should  arise  out  of 
any  agreement,  or  rest  upon  any  legal  obliga- 
tion In  the  ordinary  sense.  Courts  of  equity 
apply  to  the  case  the  principles  of  natural 
justice,  and  whenever  these  require  disclosure 
they  raise  the  duty  and  bind  the  conscience, 
and  base  upon  the  omission  an  equitable  for- 
feiture to  the  extent  necessary  to  the  protec- 
tion of  the  Innocent  party."  128  N.  Y.  291, 
28  N.  E.  633. 

All  these  authorities  agree  that  no  estoppel 
can  exist  unless  the  party  invoking  It  was  led 
to  place  himself  In  the  prejudicial  position,  In 
part,  at  least,  by  his  own  ignorance  of  the 
rights  of  the  other  party  or  his  own  lack  of 
knowledge  of  the  true  state  of  the  title. 
This  element  Is  entirely  wanting  in  the  pres 
ent  instance.  The  plaintiffs  knew  that  E.  M. 
Ross  owned  land  In  the  caflon  tract,  that  he 
had  a  large  orchard  thereon  above  the  pro- 
posed dam  which  required  water,  and  that  he 
had  the  right  to  use  thereon  a  due  proportion 
of  the  underflow  of  the  cafion.    They  may 
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hare  supposed  and  believed  that  he  did  not 
Intend  to  exercise  that  right,  but  they  were 
not  led  to  that  belief  by  any  act  or  word  of 
his.  His  conduct  in  entering  Into  the  work 
with  them  to  obtain  the  underflow  at  the  dam 
for  use  on  his  lower  lands,  which  were  en- 
titled to  a  share  thereof,  was  not  inconsistent 
with  his  right  to  take,  from  the  same  flow 
above,  the  share  of  the  water  to  which  his 
upper  land  was  reasonably  entitled.  He 
could  not  obtain  the  water  from  the  dam  for 
use  on  tbe  upper  land,  and  he  said  nothing 
to  Indicate  that  he  would  not  obtain  it  by 
other  means,  if  the  upper  land  required  It 
tn  the  future.  As  the  plaintiffs  acted  with 
full  knowledge  of  his  right  and  without  any 
promise  or  representation  by  him  that  he 
would  not  exercise  it  if  occasion  arose,  he  is 
not  estopped  to  pump  water  from  his  upper 
well,  for  use  on  his  part  of  the  cafion  tract, 
to  the  full  extent  of  the  share  due  to  that 
land. 

8.  The  appeal  of  the  defendant  E.  M.  Ross 
is  from  that  part  of  the  judgment  fixing  his 
right  to  pump  water  from  his  "upper  well" 
which  limits  the  amount  he  can  pump  to  22% 
miners'  inches  and  forbids  him  from  using  it 
elsewhere  than  on  the  cafion  tract  What  has 
been  said  sufficiently  disposes  of  the  questions 
presented  by  this  appeal.  Under  the  parti- 
tion he  is  given  only  the  right  to  the  surface 
flow  of  the  east  side  stream.  With  regard  to 
the  available  unpartitioned  underflow,  he  is 
entitled,  as  a  riparian  owner,  to  his  reason- 
able share  thereof,  and  may  use  it  upon  any 
of  his  riparian  land  In  the  cafion  tract.  In 
regard  to  his  right  to  take  the  underflow,  by 
means  of  a  pump,  from  his  land  above  the 
dam,  for  use  upon  his  lands  below,  his  ripa- 
rian rights  are  modified  by  the  estoppel  exist- 
ing against  him  by  reason  of  the  facts  re- 
ferred to  in  tbe  preceding  subdivision  of  this 
opinion.  As  we  have  said,  the  dam  was  built 
to  intercept  all  this  underflow  and  devote  it 
to  use  on  the  lower  lands;  and  he,  no  more 
than  the  other  parties  interested,  should  be 
permitted  to  take  out  water  from  the  under- 
flow above  the  dam  for  use  on  the  lower 
lands  to  a  sufficient  extent  to  decrease  the 
amount  thereof  that  will  flow  to  and  be  in- 
tercepted by  the  dam.  If  any  can  be  taken 
out  without  producing  that  effect,  he  and  the 
other  owners  of  riparian  lands  below  are 
each  entitled  to  a  reasonable  share  thereof. 

9.  In  conclusion.  It  is  necessary  to  give 
some  directions  relating  to  a  new  trial.  If 
pumping  is  allowed  without  check  above  the 
points  of  diversion  of  the  surface  streams,  it 
is  practically  certain  that  those  streams  will 
cease  to  flow.  It  is  by  no  means  certain 
that  the  pumping  now  going  on  below  those 
points  does  not  exceed  the  average  normal 
flow  of  the  underground  stream;  that  It  is 
not  in  fact  a  process  of  exhaustion,  so  that 
In  a  few  years  of  use  at  the  same  rate,  even 
that  supply  will  fail.  No  party  above  or  be- 
low the  dam  should  be  allowed  to  take  by 


such  process  more  than  his  reasonable  part 
of  the  available  surplus,  if  such  taking  af- 
fects the  surface  streams,  or  prevents  another 
party  from  obtaining  his  reasonable  share; 
and  no  party,  of  those  entitled  to  use  tbe 
water  collected  by  the  submerged  dam,  has 
the  right  to  pump  water  above  tbe  dam  for 
use  on  his  lands  below,  If  such  pumping  de- 
creases the  flow  at  the  dam.  The  only  just 
method  of  adjusting  the  rights  In  this  surplus 
of  the  underflow  Is  to  ascertain,  as  near  as 
may  be,  the  total  average  amount  thereof 
available  for  this  use,  and  the  amount  re- 
quired by  each  party  when  used  as  economi- 
cally and  sparingly  as  may  be  reasonably 
possible,  and  upon  this  basis  apportion  to 
each  his  due  share.  In  this  calculation  the 
amount  of  underflow  collected  by  the  dam 
should  be  Included  as  a  part  of  tbe  whole 
available  surplus  underflow,  and  the  por- 
tions of  that  water  delivered  to  those  Inter- 
ested in  the  dam,  not  Including  the  surface 
flow  there  distributed,  are  to  be  charged  to 
said  parties,  respectively,  against  their  share 
of  such  underflow ;  also,  those  who  are  now 
pumping  water  of  the  underground  stream 
above  or  below  the  dam  must  be  charged 
therewith  as  part  of  their  shares  and  the 
amount  pumped  computed  as  part  of  the 
whole  supply  to  be  apportioned.  It  Is  certain 
that  there  will  be  no  surplus,  and  It  may 
turn  out  that  some  are  pumping  or  receiving 
more  than  their  share.  It  appears  that  in 
some  instances  several  persons  use  a  com- 
mon pump.  There  can  be  no  objection  to  this, 
if  all  of  them  are  entitled  to  receive  some 
amount  and  reserve  only  their  due.  In  the 
case  of  the  division  of  a  surface  stream,  the 
portions  allotted  to  the  respective  parties  and 
the  whole  flow  of  the  stream  can  be  readily 
measured,  and  a  fair  division  of  such  waters 
may  easily  be  made  self-executing  by  the 
mere  device  of  giving  to  each  a  fixed  propor- 
tion of  tbe  whole,  instead  of  a  certain  quan- 
tity of  water,  so  that,  although  the  total 
quantity  in  the  stream  may  vary,  the  rule  ©»' 
division  will  remain  constant  But  this  can 
not  well  be  done  where  different  persons,  eacr 
upon  his  own  land  and  by  means  of  his  ow.i 
pump.  Is  taking  a  proportion  of  an  under- 
ground stream.  In  such  a  case  the  parties 
would  not  be  able  to  agree  upon  the  total 
amount  available  of  the  underground  supply, 
and  there  would  be  no  means  of  accurate 
measurement  to  settle  their  differences,  as 
In  the  case  of  common  shares  of  a  surface 
stream.  A  decree  merely  fixing  the  propor- 
tion of  the  underground  supply  to  which  each 
was  entitled  would  be  of  no  benefit  for  it 
would  not  enable  either  party  to  know  the 
amount  which  he  could  pump.  The  total  sup- 
ply can  only  be  determined  by  the  court  after 
a  consideration  of  such  evidence  as  It  can  ob- 
tain on  the  question.  It  will  be  necessary 
for  the  court  to  determine  from  the  evidence 
the  total  amount  of  the  underflow  available 
for  a  division  and  to  determine  the  share  of 
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each,  by  fixing  a  positive  quantity  which  each 
may  take  as  his  proper  proportion  of  the 
whole. 

The  judgment  and  order  are  reversed,  with 
costs  of  appeal  in  favor  of  plaintiffs. 

We  concur:  LORIGAN,  J.;  ANGELLOT- 
TI,  J. ;  McFARLAND,  J. ;  SLOSS,  J. 

BE  ATT  Y,  C.  J.  I  concur  In  the  judgment 
and  generally  in  the  opinion  of  Justice  SHAW. 
I  share  his  conviction  that  there  Is  but  one 
subsurface  stream  within  the  cafion,  but  In 
my  opinion  it  Is  not  very  material  whether 
there  Is  one  or  two.  In  either  case  I  think 
that  all  the  owners  of  the  cafion  tract  and  of 
the  lower  tract  have  a  right  in  common  to 
pump  from  the  subsurface  stream  each  his 
just  proportion  of  the  subsurface  flow,  irre- 
spective of  its  effect  upon  the  surface  flow. 
That  just  proportion  was  originally  equiva- 
lent to  the  proportion  of  the  irrigable  area  of 
each  subdivision  to  the  Irrigable  area  of  the 
whole — modified,  perhaps,  by  the  greater  or 
less  need  of  particular  tracts  in  respect  to 
artificial  irrigation.  By  convention,  by  pre- 
scription, and  possibly  by  other  means,  the 
rights  of  particular  subdivisions  may  of 
course  have  been  enlarged  or  diminished. 
There  is  nothing  in  any  of  our  previous  deci- 
sions which  conflicts  with  the  right  of  the 
owner  of  land  overlying  an  underground 
stream  to  pump  a  reasonable  share  of  the  un- 
derground flow  to  the  surface  and  apply  It  to 
the  surface  for  irrigation,  even  though  it  may 
diminish  the  surface  flow  of  a  stream  break- 
ing out  below.  In  doing  so  he  is  merely  ex- 
ercising his  riparian  right  in  the  matter  of 
irrigation.  In  this  view  Verdugo,  Ross,  and 
Thorn  have  a  right  to  pump  above  the  sub- 
merged dam  each  his  reasonable  share  of  the 
subsurface  flow  for  the  irrigation  of  so  much 
of  his  cultivated  land  as  lies  within  the  cafion 
tract  If  upon  fuller  and  more  specific  find- 
ings as  to  the  total  subsurface  flow  and  the 
area  of  the  particular  tracts  it  shall  be  found 
that  either  Is  pumping  or  threatening  to  pump 
more  than  his  share,  he  should  be  enjoined  as 
to  the  excess ;  otherwise,  not. 

On  the  questions  of  estoppel  I  concur  in 
the  main  opinion. 


7  Cal.  App.  150 

SNIPSIC  CO.  v.  SMITH.    (Civ.  285.) 

(Court  of  Appeal,  First  District,  California. 
Dec.  19,  1907.) 

Pleading  —  Separate    Defenses  —  General 
Demurreb. 

Since,  under  Code  Civ.  Proc.  8  441,  pro- 
viding that  defendant  may  set  forth  by  answer 
as  many  defenses  as  he  has,  a  defendant  may 
plead  as  many  defenses  as  he  has,  though  they 
are  inconsistent  with  each  other,  an  answer 


(•leading  separately  two  defenses,  one  specif- 
cally  denying  every  allegation  of  the  complaint, 
and  one  setting  up  affirmative  matter,  is  not 
subject  to  a  general  demurrer;  the  denials  of 
the  first  defense  presenting  a  perfect  answer  to 
the  cause  of  action,  not  destroyed  by  admissions 
in  the  second  defense. 

Appeal  from  Superior  Court,  Alameda 
County;  William  H.  Waste,  Judge. 

Action  by  the  Snlpsic  Company  against  Jo- 
seph Smith.  From  a  judgment  against  de- 
fendant for  failure  to  further  plead  after  sus- 
taining a  demurrer  to  his  answer,  he  appeals. 
Reversed. 

J.  E.  McBlroy  and  James  O.  Qulnn,  for  ap- 
pellant.  Howard  K.  James,  for  respondent. 

HALL,  J.  This  Is  an  appeal  from  judg- 
ment rendered  against  defendant  for  failure 
to  further  plead  after  demurrer  sustained  to 
his  answer. 

The  complaint  states  a  cause  of  action  for 
goods  sold  and  delivered  by  plaintiff's  as- 
signor to  defendant,  and  Is  unverified.  The 
answer  set  up  two  defenses.  The  first  spe- 
cifically denies  every  allegation  of  the  com- 
plaint, including  the  allegation  of  nonpay- 
ment and  of  the  assignment  to  plaintiff.  As 
a  separate  defense  defendant  set  up  as  af- 
firmative matter  that  he  was  fraudulently  in- 
duced to  sign  the  writing  referred  to  in  the 
complaint  The  demurrer  to  the  answer  was 
a  general  demurrer  to  the  entire  answer,  and 
not  a  demurrer  to  each  separate  defense. 

As  the  first  defense  was  separately  plead- 
ed, ending  with  a  demand  for  judgment,  It  is 
difficult  to  see  upon  what  theory  the  demur- 
rer was  sustained.  The  denials  of  the  first 
defense  present  a  perfect  answer  to  the  cause 
of  action,  and  any  admissions,  if  we  assume 
that  there  are  any,  In  the  second  and  sep- 
arate defense,  cannot  be  regarded  as  destroy- 
ing the  effect  of  such  denials.  Banta  v.  Sil- 
ler, 121  Cal.  414,  63  Pac.  935;  Nudd  &  Lord 
v.  Thompson  et  al.,  34  Cal.  39;  Amador  Coun- 
ty v.  Butterfleld,  51  Cal.  526 ;  Botto  v.  Vanda- 
ment,  67  Cal.  332,  7  Pac.  753;  McDonald  v. 
Southern  Ry.  Co.,  101  Cal.  206,  35  Pac.  643, 
646.  In  several  of  the  above-cited  cases  the 
question  arose  upon  a  motion  by  plaintiff  for 
judgment  upon  the  pleadings;  but  such  a  mo- 
tion presents  for  determination  the  same 
questions  of  law  as  are  presented  by  a  gen- 
eral demurrer  to  the  answer.  The  defendant 
had  the  right  to  plead  as  many  defenses  as 
he  had  (Code  Civ.  Proc.  §  441),  even  though 
they  were  inconsistent  with  each  other.  Ban- 
ta v.  Siller,  supra. 

The  court  erred  in  sustaining  plaintiff's  de- 
murrer to  defendant's  answer,  and  the  judg- 
ment is  therefore  reversed. 

We  concur:  COOPER,  P.  J.;  KERRI- 
GAN, J. 
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Ex  parte  VON  VETS  ERA.    (Cr.  117.) 

(Court  of  Appeal,  Firet  District,  California. 
Dec.  19,  1907.) 

1.  Habeas  CORPUS— JUDGMENT— FOB!*— SUF- 
FICIENCY. 

A  judgment  sentencing  one  to  imprison- 
ment, and  reciting  that  accused  had  been  con- 
victed of  a  felony,  without  designating  the  of- 
fense, is  sufficient  in  form  to  withstand  an  at- 
tack on  habeas  corpus  for  the  discharge  of  ac- 
cused. 

2.  Criminal  Law  —  Evidence  —  Best  and 
Secondary  Evidence— Judgment. 

A  judgment  must  be  reduced  to  writing, 
and  can  only  be  proved  by  the  record  of  its  en- 
try or  by  parol  after  proof  of  the  destruction  or 
Ions  of  the  record. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  879,  882.] 

3.  Same— Modifying  Judgment— Authority 
of  Court. 

A  judgment  in  no  way  reduced  to  writing 
or  eutered  in  the  minutes  of  the  clerk  may  be 
revised  by  the  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  §  2531.] 

4.  Habeas  Corpus  — Judgment  — Dischar- 
ging One  Confined  in  State's  Prison- 
Sufficiency. 

The  court  on  habeas  corpus  announced  in 
open  court  that  the  petitioner  was  illegally  iin- 

Srisoncd  in  the  state's  prison,  and  ordered  his 
ischarge.  No  written  order  for  the  discharge 
was  made  or  signed  by  the  judge,  and  no  entry 
of  the  order  was  made  in  the  minutes  of  the 
court,  or  in  any  manner,  except  that  the  clerk 
made  a  memorandum  thereof  in  a  book  kept  by 
him  as  a  personal  memorandum  to  aid  his  mem- 
ory in  subsequently  making  entries  in  the  min- 
utes of  the  court.  Subsequently  the  court  made 
and  Bigned  in  open  court  a  written  order  vacat- 
ing and  setting  aside  the  previous  order.  Held, 
that  the  first  order  was  not  a  final  adjudication 
by  the  court  that  petitioner  should  be  dischar- 
ged ;  the  order,  not  having  been  entered  in  the 
minutes  of  the  court,  being  subject  to  be  va- 
cated by  the  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  25,  Habeas  Corpus,  §  101.] 

Petition  on  habeas  corpus  by  Simon  L 
Monckros  Von  Vetsera  for  his  discharge  from 
imprisonment  In  the  state's  prison.  Peti- 
tioner remanded. 

Jas.  W.  Keys,  for  petitioner.  Thos.  B. 
Boyd,  and  Walter  Burpee,  for  respondent. 

HALL,  J.  Petitioner  is  in  the  custody  of 
the  warden  of  the  state  prison  at  San  Quen- 
tin.  From  the  return  to  the  writ  it  appears 
that  he  was  delivered  Into  the  custody  of  the 
warden  of  said  state  prison  in  execution  of 
two  judgments  rendered  by  the  superior  court 
of  the  county  of  Alameda,  May  31,  1900,  the 
term  of  Imprisonment  prescribed  in  each 
judgment  being  14  years,  and  the  term  in 
the  second  one  to  commence  upon  the  expira- 
tion of  the  term  of  the  first,  it  being  recited 
that  defendant  had  been  convicted  upon  both 
charges  before  judgment  was  rendered  upon 
either.  The  only  possible  criticism  of  the 
form  of  the  judgments  is  that  It  is  recited  In 
each  that  defendant  was  convicted  of  a  "fel- 
ony/' the  particular  felony  not  being  desig- 
nated.  That  this  form  of  judgment  is  suffi- 


cient to  withstand  an  attack  upon  habeas 
corpus  does  not  admit  of  discussion.  Ex 
parte  Gibson,  31  Cal.  620,  91  Am.  Dec.  546; 
Ex  parte  Murray,  43  Cal.  455;  People  v. 
Kelly,  120  Cal.  271,  52  Pac.  587.  It  results 
that  the  prisoner  must  be  remanded,  unless 
he  is  now  entitled  to  be  discharged  by  virtue 
of  certain  proceedings  had  in  and  before  the 
superior  court  of  Marin  county. 

It  appears  that  the  petitioner  made  appli- 
cation, by  petition  addressed  to  and  filed  in 
said  superior  court,  for  a  writ  of  habeas 
corpus.  The  court  ordered  the  writ  to  Issue, 
and  in  obedience  to  such  writ  the  warden 
produced  the  prisoner  before  the  court  on 
the  4th  day  of  October,  1907,  with  his  return 
to  the  writ,  setting  up  that  he  held  him  by 
virtue  of  the  two  judgments  hereinbefore  re- 
ferred to.  The  hearing  was  continued  by 
said  court  to  October  15,  1907,  and  the  pres- 
ence of  the  prisoner  waived.  On  the  15th 
day  of  October,  1907,  the  court  heard  the  mat- 
ter, and  the  judge  of  the  court,  in  open  court, 
announced  that  the  petitioner  was  illegally 
detained  by  said  warden,  and  ordered  that 
he  be  discharged  from  the  custody  of  said 
warden.  No  written  order  for  his  discharge 
was  made  or  signed  by  the  judge,  and  no  en- 
try of  such  order  was  made  in  the  minutes 
of  the  court,  or  in  any  manner,  save  that  the 
clerk  made  a  memorandum  thereof  in  pencil 
in  a  book,  manifestly  kept  by  him  as  a  per- 
sonal memorandum  book  in  aid  of  his  mem- 
ory in  subsequently  making  entries  in  the 
minutes  of  the  court.  The  book  bore  no  title, 
label,  or  other  Indicia  of  official  character. 
The  entry  concerning  the  order  announced  by 
the  judge  of  the  court  is  In  pencil,  several 
words  are  represented  by  abbreviations,  and 
the  whole  is  manifestly  a  personal  memoran- 
dum of  the  clerk  to  be  used  to  aid  his  mem- 
ory when  he  should  enter  the  order  In  the 
minutes  of  the  court  Subsequently,  on  Octo- 
ber 17,  1907,  the  court,  in  the  absence  of  the 
prisoner,  made  and  signed  in  open  court  a 
written  order,  reciting  that  the  previous  or- 
der had  never  been  entered  in  the  minutes 
of  the  court,  and  vacating  and  setting  aside 
the  same,  and,  in  effect,  reserving  the  matter 
of  the  prisoner's  application  for  further  ac- 
tion. 

Petitioner  now  Insists  that  the  order  made 
on  October  15th  was  a  final  adjudication  by 
a  court  of  competent  jurisdiction  that  peti- 
tioner should  be  discharged,  and  that  said 
court  thereby  lost  jurisdiction  to  subsequently 
enter  any  different  order.  We  cannot  agree 
with  this  contention.  Until  the  judgment  had 
been  entered  In  the  minutes  of  the  court  or 
had  been  in  some  authentic  manner  reduced  to 
writing,  as  by  the  judge  signing  a  written  or- 
der, it  must  be  held  that  the  judgment  lay  in 
the  breast  of  the  Judge,  and  that  the  court  had 
plenary  power  thereover.  We  have  been 
cited  to  no  case  precisely  In  point,  but  in  ju- 
risdictions where  terms  of  court  exist  it  has 
always  been  held  that  the  court  had  such 
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power  daring  the  term.  "A  court  has  plenary 
control  of  Its  judgments,  orders,  and  decrees 
daring  the  term  at  which  they  are  rendered, 
and  may  amend,  correct,  modify,  or  supple- 
ment them  for  cause  shown,  or  may,  to  pro- 
mote justice,  revise,  supersede,  revoke,  or 
vacate  them  as  may  In  Its  discretion  seem 
necessary."  23  Oyc  860.  See,  also,  De  Cas- 
tro v.  Richardson,  25  Cat  49.  "This  power 
Is  Inherent  In  all  courts  of  general  juris- 
diction, and  is  not  dependent  upon,  nor  de- 
rived from,  the  statute."  23  Cyc.  902;  1 
Black  on  Judgments,  I  305.  The  right  to  re- 
vise the  judgment  during  the  term  is  based 
upon  the  fiction  that  the  Judgment  was  not 
entered  or  the  roll  made  up  until  the  close  of 
the  term.  The  actual  want  of  the  entry  of 
the  judgment,  surely,  Is  a  stronger  basis  for 
the  existence  of  the  right  to  change  the  Judg- 
ment than  the  fiction  that  it  has  not  been  en- 
tered or  the  roll  made  up.  "A  judgment 
most  be  reduced  to  writing,  and  cannot  exist 
in  the  memory  of  the  officers  of  the  court" 
11  Ency.  of  PI.  &  Prac.  925;  Davidson  r. 
Murphy,  13  Conn.  213;  Jones  v.  Walker,  5 
Yerg.  CTenn.)  427;  Balm  v.  Nunn,  63  Iowa, 
641,  19  N.  W.  810;  Young  v.  People,  171  111. 
299,  49  N.  B.  503.  A  judgment  can  only  be 
proved  by  the  record  of  its  entry,  or  by  parol 
after  proof  of  the  destruction  or  loss  of  the 
record.  Young  v.  People,  supra;  Case  v. 
Plato,  54  Iowa,  64,  6  N.  W.  128.  It  has  been 
held  that  the  oral  announcement  of  the 
court's  decision  Is  not  sufficient  basis  for  the 
entry  of  a  judgment  nunc  pro  tunc.  Boyd 
▼.  Schott,  152  Ind.  161,  52  N.  El  752;  Young 
v.  Young,  165  Mo.  624,  65  8.  W.  1016,  88  Am. 
St  Rep.  440. 

We  have  been  cited  to  no  case  that  holds 
that  an  order  or  judgment  In  no  way  reduced 
to  writing,  or  entered  In  the  minutes  of  the 
clerk,  may  not  be  revised  by  the  court  mak- 
ing the  order  or  judgment  On  the  contrary, 
it  has  been  held  that  at  any  time  before 
"final  judgment  signed"  it  was  proper  for  the 
court  to  amend  its  judgment  People  v. 
Thompson,  4  CaL  239.  So,  too,  the  court  may 
change  its  conclusions  of  law  at  any  time  be- 
fore judgment  is  entered.  Condee  v.  Barton, 
62  Gal.  1;  Crim  v.  Kesslng,  89  Cal.  478,  26 
Pac  1074,  23  Am.  St  Rep.  491;  Brady  t. 
Burke,  90  Cal.  1,  27  Pac.  52.  In  Niles  v.  Ed- 
wards, 95  Cal.  47,i  relied  on  by  petitioner  to 
support  the  proposition  that  an  order  or  judg- 
ment to  be  effectual,  need  not  be  entered  in 
the  minutes,  the  court  had  under  considera- 
tion an  order  modifying  a  department  judg- 
ment of  the  Supreme  Court  that  was  not  en- 
tered by  the  clerk  in  the  minutes  of  the  court 
until  after  the  expiration  of  the  time  for 
granting  a  rehearing,  but  the  order  had  been 
reduced  to  writing  and  signed  by  four  jus- 
tices. So,  too,  Von  Schmidt  v.  Wldber,  99 
Cal.  511,  34  Pac.  109,  cited  by  petitioner,  Is 
really  authority  against  him.  It  is  there 
said:  "It  is  essential,  however,  that  the  ac- 
tion of  the  court  be  made  a  matter  of  rec- 
ord In  order  that  there  may  be  no  uncertaln- 
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ty  as  to  what  its  action  had  been,  and  for 
this  purpose  it  Is  customary,  as  well  as  ex- 
pedient, to  have  its  acts  altered  in  the  min- 
utes kept  by  the  clerk;  but  If  the  order  is 
formally  prepared  and  signed  by  the  judge, 
and  made  a  matter  of  record  by  filing  with 
the  clerk,  the  same  end  Is  attained  as  If  It 
were  spread  at  length  upon  the  minutes  of 
its  daily  transactions." 

In  the  case  at  bar  the  order  relied  on  by 
petitioner  for  his  discharge,  never '  having 
been  entered  In  the  minutes  of  the  court  was 
subject  to  be  vacated  and  revised  by  the 
court  and,  having  been  thus  vacated,  affords 
no  warrant  for  his  release  from  the  imprison- 
ment under  which  he  is  held  by  virtue  of  the 
judgments  of  the  superior  court  of  Alameda 
county. 

Petitioner  is  therefore  remanded. 


We  concur: 
CAN,  1. 


COOPER,  P.  I.;  KERRI- 
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7  Cal.  App.  103 
(Or.  68.) 


(Court  of  Appeal,  Second  District  California. 
Dec  20,  1907.    Rehearing  Denied  by  Su- 
preme Court  Peb.  17,  1908.) 

1.  La  bcent— Ownership  or  Pbopebtt— Lab- 
cent  bt  General  Owner— "Personal  Prop- 
erty or  Another." 

Pen.  Code,  |  484,  defines  larceny  as  the 
felonious  stealing,  etc,  of  personal  property  of 
another.  Held,  that  the  phrase  "personal  prop- 
erty of  another,"  as  so  used,  means  property 
in  the  possession  of  another  who  is  entitled,  as 
bailee  or  otherwise  to  retain  possession  for  some 
benefit  or  profit  to  himself  to  the  exclusion  of 
all  others,  and  not  absolute  ownership  as  de- 
fined by  Civ.  Code,  |  679,  so  that  a  taking  of  a 
heifer  by  the  general  owner  thereof  from  the 
possession  of  an  agister  entitled  to  hold  the  same 
under  a  lien  for  pasturage,  with  the  intent  to 
deprive  the  latter  thereof,  constituted  larceny. 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  82,  Larceny,  Si  11-21. 
For  other  definitions,  see  Words  and  Phrases, 

vol.  6,  pp.  8991-4003;  vol.  8,  p.  7701.] 

2.  Criminal  Law— Instructions— Construc- 
tion as  A  Whole. 

An  instruction  in  a  criminal  case  must  be 
read  In  connection  with  other  portions  of  the 
charge;  it  being  unnecessary  in  dealing  with 
each  particular  phase  of  the  case  for  the  court 
to  repeat  all  the  conditions  and  limitations  which 
are  to  be  gathered  from  the  entire  charge. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  89  1990-1995.] 

8.  Same— Circumstantial  Evidence. 

Where  the  court  charged  that  the  law  pre- 
sumes every  man  Innocent  until  his  guilt  is 
established  to  a  moral  certainty,  and  beyond  all 
reasonable  doubt  and  that  such  presumption 
attaches  to  every  fact  essential  to  a  conviction, 
an  instruction  that  while  every  fact  essential  to 

Erove  defendant's  guilt  to  a  moral  certainty  must 
e  fully  proven,  the  law  permits  this  to  be  done 
by  circumstantial  evidence,  and  where  the  evi- 
dence is  circumstantial,  but  proves  every  fact 
essential,  to  sustain  the  hypothesis  of  guilt  and 
to  exclude  the  hypothesis  of  innocence,  and  Is 
inconsistent  with  any  other  rational  conclusion 
than  that  of  guilt  it  is  the  jury's  duty  to  con- 
vict was  not  erroneous. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  14,  Criminal  Law,  ||  1990-1995.] 
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4.  Same— Appeal— Pbejcdici. 

On  appeal  from  a  conviction,  the  harden  is 
on  accused  not  only  to  disclose  wherein  an  in- 
struction objected  to  constituted  error,  but  also 
to  affirmatively  show  that  it  tended  to  mislead 
the  jury  to  the  possible  prejudice  of  his  rights. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  §§  3090-3099.  J 

5.  Labcent— Instructions. 

B.  agreed  to  pasture  a  heifer  for  defendant 
at  a  certain  price  per  month,  and  during  the 
season  sold  possession  of  the  pasture  to  C,  who 
continued  the  pasturage  until  the  animal  be- 
came lost,  and,  being  later  discovered  in  a 
pasture  where  it  was  claimed  defendant  had 
placed  her,  he  was  charged  with  stealing  her 
from  C.  Held,  that  an  instruction  that  a  per- 
son who  takes  in  cattle  to  pasture  for  compensa- 
tion, and  who  has  the  possession  thereof,  has  a 
lien  for  pasturing  them,  and  may  be  deemed  the 
ownar  thereof  within  the  law  of  larceny,  was 
not  objectionable  as  justifying  a  construction 
that,  if  defendant  took  the  animal,  he  was  guilty 
of  stealing  her  as  against  B. 

6.  Criminal  Law  — Appeal  —  Conviction  — 
Conflicting  Evidence. 

Where  the  evidence  is  conflicting,  the  con- 
viction will  not  be  set  aside  on  appeal  as  con- 
trary to  the  evidence,  the  credibility  of  the 
witnesses  and  the  weight  of  their  testimony  in 
the  first  instance  being  for  the  jury,  and  then  for 
the  trial  judge  on  a  motion  for  a  new  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  §§  3074-30S3.] 

7.  Labcent— Evidence— Intent. 

B.,  having  taken  defendant's  heifer  to  pas- 
ture, sold  the  possession  of  the  pasture  to  C, 
who  continued  the  pasturage  until  the. heifer  was 
lost,  whereupon  defendant  stated  that  he  would 
hold  both  B.  and  C.  responsible.  The  heifer  hav- 
ing been  subsequently  found  in  an  adjoining  pas- 
ture, where  it  was  claimed  she  was  taken  by  de- 
fendant, B.  and  C.  returned  her  to  the  latter's 
pasture,  whereupon  they  were  arrested  for  steal- 
ing her,  and,  after  this  prosecution  was  dismiss- 
ed, defendant  was  arrested  for  stealing  her  from 
C.  Held,  that  evidence  that  B.  and  C.  were  ar- 
rested for  stealing  the  heifer  and  the  proceed- 
ings in  such  prosecution  were  admissible  as  bear- 
ing on  defendant's  intent  in  taking  the  heifer 
from  C.'s  pasture. 

Appeal  from  Superior  Court,  Tulare  Coun- 
ty; W.  B.  Wallace,  Judge. 

Samuel  Cain  was  convicted  of  grand  lar- 
ceny, and  he  appeals.  Affirmed. 

Alfred  Daggett,  for  appellant  U.  S.  Webb, 
Atty.  Gen.,  and  George  Beebe,  Dep.  Atty. 
Gen.,  for  the  People. 

SHAW,  J.  The  defendant  was  convicted  of 
the  crime  of  grand  larceny  upon  an  informa- 
tion wherein  it  was  charged  that  he  did 
willfully,  unlawfully,  and  feloniously  take, 
steal,  lead,  and  drive  away  a  certain  young 
cow,  to  wit,  a  heifer,  then  and  there  of  the 
age  of  about  2%  years  and  then  and  there 
the  personal  property  of  one  T.  D.  Cheney. 
Defendant  appeals  from  the  judgment  and  an 
order  of  the  court  denying  his  motion  for  a 
new  trial,  and  in  support  thereof  presents  his 
bill  of  exceptions. 

The  subject  of  the  larceny  charged  was  a 
cow  which  belonged  to  defendant    When  it 
was  about  one  year  old  defendant  placed  it 
in  a  pasture  owned  by  one  Blades,  agreeing  to  : 
pay  Blades  a  certain  sum  per  month  for  its  1 
pasturage.  A  year  later,  April,  1906,  Blades  | 


sold  and  transferred  possession  of  the  pas- 
ture to  T.  D.  Cheney,  who,  through  Blades, 
informed  defendant  that  if  the  animal  re- 
mained there,  he  (Cheney)  would  charge  de- 
fendant $1  per  month  for  Its  pasturage.  In 
September  following  the  defendant  called  up- 
on Cheney  to  pay  the  pasturage  bill,  and 
get  the  cow,  but,  owing  to  a  dispute  as  to  the 
amount  due  for  pasturage  and  defendant's 
refusal  to  pay  the  sum  claimed  by  Cheney 
as  due  himself  and  Blades,  he  did  not  get  her. 
In  November,  1906,  the  cow  disappeared  from 
the  pasture,  and,  upon  defendant  being  in- 
formed of  her  disappearance,  he  stated  that 
he  would  hold  Blades  and  Cheney  responsible 
for  her  value.  Several  months  later  a  cow 
claimed  and  shown  by  the  prosecution  to  be 
the  one  in  dispute  was  found  in  a  neighboring 
pasture,  where,  it  was  charged,  she  had  been 
placed  by  defendant  and  from  which  she  was 
taken  by  Blades  and  Cheney  to  the  latter's 
pasture.  Defendant  caused  the  arrest  of  both 
Blades  and  Cheney  for  taking  this  cow,  claim- 
ing that  she  was  not  the  one  in  dispute, 
but  another  which  defendant  owned.  The 
charge  against  Blades  and  Cheney  was  dis- 
missed upon  the  hearing;  whereupon  defend- 
ant was  charged  with  the  larceny  of  the 
animal  as  above  stated. 

L  It  is  Insisted  that  the  court  erred  in  in- 
structing the  jury,  in  substance,  that  the  law 
recognized  a  general  and  special  ownership 
in  personal  property,  and  that  it  might  be 
stolen  from  one  whose  ownership  was  either 
general  or  special;  that  one  who  had  actual 
possession  of  cattle  received  by  him  for  pas- 
ture for  compensation  has  a  lien  thereon  for 
such  compensation,  and  is  a  sitecial  owner 
thereof  and  may  be  deemed  the  owner  there- 
of within  the  law  of  larceny,  and  an  informa- 
tion may  properly  allege  him  to  be  the  own- 
er thereof ;  and,  In  connection  therewith,  giv- 
ing the  following  instruction:  "From  these 
principles  it  follows  that  a  person  having 
the  general  ownership  of  personal  property 
may  be  guilty  of  stealing  his  own  property 
from  another  who  has  a  special  ownership 
therein ;  and,  if  a  man  willfully  and  felonious- 
ly takes  his  own  personal  property  away 
from  the  possession  of  a  special  owner  there- 
of, with  intent  to  charge  such  special  owner 
therewith  when  such  special  owner  has  the 
right  as  against  him  to  retain  It  for  som* 
benefit  to  himself,  he  is  guilty  of  larceny  of 
such  property."  Section  484  of  the  Penal 
Code  defines  larceny  as  the  felonious  stealing, 
taking,  carrying,  leading,  or  driving  away 
the  personal  property  of  another.  It  being 
admitted  that  the  animal  was  the  personal 
property  of  the  defendant  appellant  strenu- 
ously contends  that  one  of  the  essential  ele- 
ments necessary  to  <constltute  the  crime, 
namely,  that  the  subject  of  the  larceny  shall 
be  the  "personal  property  of  another,"  is 
lacking.  This  position  is  not  tenable.  The 
law  is  well  settled  that  the  taking  of  personal 
property  by  the  general  owner  with  felonious 
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Intent  from  one  In  possession  by  virtue  of 
some  special  right  or  interest  therein  con- 
stitutes larceny.  "It  Is  larceny  to  steal 
cattle  from  an  agister  who  takes  them  from 
the  owner  to  pasture,  and  the  property  may 
be  alleged  In  the  Information  to  be  the  prop- 
erty of  the  agister."  People  v.  Buelna,  81 
Cal.  135,  22  Pac.  386;  People  v.  Thompson, 
34  Cal.  671 ;  People  v.  Long,  50  Mich.  249,  15 
N.  W.  105;  12  Ency.  of  Plead.  &  Prac  p.  965; 
Palmer  v.  People,  10  Wend.  (N.  T.)  166,  25 
Am.  Dec.  551;  State  t.  McCoy,  89  N.  C.  466; 
State  v.  Stephens,  32  Tex.  156.  By  virtue  of 
the  law  (Civ.  Code,  |  3051)  Cheney  not  only 
had  an  Interest  in  the  heifer  to  the  extent 
of  his  Hen  thereon,  but  sustained  to  defend- 
ant as  the  genera]  owner  a  relation  which 
might  render  him  legally  chargeable  for  the 
value  of  the  cow;  and  this  Hen,  the  enforce- 
ment of  which  depended  upon  possession,  as 
weU  as  the  liability  for  hex  value,  If  imposed, 
constituted  property  In  the  animal  which 
might  be  feloniously  taken  from  him  by  the 
general  owner.  There  Is  nothing  in  the  Code 
provisions  to  which  appellant  directs  atten- 
tion contrary  to  the  general  rule.  The 
phrase,  "personal  property  of  another,"  as 
used  In  section  484  of  the  Penal  Code,  correct- 
ly interpreted,  means  property  in  the  posses- 
sion of  another  who  is  entitled  as  bailee,  or 
otherwise,  to  retain  possession  thereof  for 
some  benefit  or  profit  to  himself  to  the  ex- 
clusion of  all  others,  rather  than  the  absolute 
ownership  defined  by  section  679  of  the  Civil 
Code.  Our  conclusion  Is  that  the  taking  of 
property  by  the  general  owner  thereof  from 
the  possession  of  one  who  rightfully  holds  It 
as  bailee  or  otherwise  for  benefit  to  himself, 
with  the  intent  to  charge  such  bailee  with  the 
value  thereof,  or  deprive  him  of  such  benefit, 
constitutes  larceny. 

2.  There  was  no  error  in  the  instruction 
given  to  the  jury  in  relation  to  the  scope, 
effect,  and  consideration  to  be  given  to  cir- 
cumstantial evidence,  as  follows:  "While 
every  fact  essential  to  prove  the  guilt  of  the 
defendant  to  a  moral  certainty  must  be  fully 
proven,  the  law  permits  this  to  be  done  by 
circumstantial  evidence,  and  where  the  evi- 
dence is  circumstantial,  but  proves  every  fact 
essential  to  sustain  the  hypothesis  of  guilt, 
and  to  exclude  the  hypothesis  of  innocence, 
and  is  inconsistent  with  any  other  rational 
conclusion  than  that  of  the  guilt  of  the  de- 
fendant, the  law  makes  It  the  duty  of  the 
Jury  to  convict  the  defendant"  The  Instruc- 
tion upon  this  subject  must  be  read  In  con- 
nection with  other  portions  of  the  charge. 
(People  v.  Flynn,  73  Cal.  511,  15  Pac.  102; 
People  v.  Neber,  126  Cal.  560,  58  Pac.  133) ; 
and,  when  so  read  and  considered,  the  in- 
struction is  substantially  identical  with  that 
upon  the  same  subject  sanctioned  in  the  case 
of  People  v.  Dick,  32  Cal.  215,  cited  by  appel- 
lant. The  court  had  theretofore  charged 
the  Jury  that  "the  law  presumes  every  man 
Innocent  until  his  guilt  is  established  to  a 


moral  certainty  and  beyond  all  reasonable 
doubt,  and  this  presumption  attaches  •  *  • 
to  every  fact  essential  to  a  conviction."  In 
charging  the  jury  it  Is  not  necessary  in  deal- 
ing with  each  particular  phase  of  the  case 
to  repeat  all  the  conditions  and  limitations 
which  are  to  be  gathered  from  the  entire  text. 
People  v.  Doyell,  48  Cal.  85 ;  People  v.  Nelson, 
56  Cal.  77;  People  v.  Clark,  84  Cal.  573,  24 
Pac.  313. 

3.  The  court  at  the  request  of  the  prosecu- 
tion Instructed  the  jury  in  the  language  of 
section  485  of  the  Penal  Code  relating  to  the 
finding  of  lost  property.  Appellant  Insists 
that  the  action  of  the  court  In  giving  this  in- 
struction was  erroneous,  for  the  reason  that 
such  instruction  was  not  applicable  to  any 
theory  In  support  of  which  evidence  was  of- 
fered. Conceding  appellant's  position  to  be 
correct,  it  does  not  follow  that  it  constitutes 
reversible  error.  "The  giving  of  an  Instruc- 
tion not  supported  by  the  evidence  is  sufficient 
ground  for  reversal  where  it  appears  that 
such  instruction  misled,  or  might  have  mis- 
led, the  jury  to  the  prejudice  of  the  party 
complaining."  Blashfleld  on  Instructions  to 
Juries,  §  91;  People  v.  Devine,  95  Cal.  227, 
30  Pac.  378;  People  v.  Roberts,  1  Cal.  App. 
447,  82  Pac.  624.  In  the  case  last  cited  the 
court  says:  "While  we  recognize  that  it  is 
not  every  case  of  giving  an  instruction  not 
pertinent  to  the  evidence  that  will  result 
in  the  reversal  of  a  Judgment,  we  are  of  the 
opinion  that  the  giving  of  the  instruction 
under  discussion,  under  the  circumstances  of 
this  case,  was  prejudicial."  A  careful  ex- 
amination of  the  record  falls  to  disclose  any 
manner  in  which  the  alleged  error  could  have 
prejudiced  the  substantial  rights  of  the  de- 
fendant (Pen.  Code,  §  1404),  and  counsel  does 
not  attempt  to  point  out  wherein  such  rights 
might  have  been  affected.  At  the  hearing  on 
an  appeal  prosecuted  by  one  convicted  of  a 
crime,  the  burden  rests  upon  him,  not  only  to 
disclose  wherein  the  giving  of  an  instruction 
constituted  error,  but  also  to  show  affirma- 
tively that  it  tends  in  some  degree  to  mislead 
or  confuse  the  minds  of  the  jury  to  the 
possible  prejudice  of  his  rights;  and,  unless 
this  is  made  to  appear,  the  alleged  error  must 
be  regarded  as  harmless. 

4.  The  court  Instructed  the  jury  as  follows: 
"A  person  who  takes  in  cattle  to  pasture  for 
compensation,  and  who  has  the  care  and  pos- 
session of  such  cattle,  has  a  lien  thereon  for 
his  compensation  for  pasturing  the  same,  and 
is  a  special  owner  thereof,  and  may  be  deem- 
ed to  be  the  owner  thereof  within  the  law  of 
larceny,  and  an  information  charging  the 
larceny  of  such  cattle  may  properly  allege 
that  he  is  the  owner  thereof."  Appellant 
contends  that  the  giving  of  this  instruction 
constituted  error,  for  the  reason  that  It  con- 
veyed to  the  jury  the  Idea  that  If  defendant 
took  the  animal  away  he  was  guilty  of  steal- 
ing her  as  against  Blades.  The  defendant 
was  not  charged  with  stealing  the  property  of 
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Blades,  but  was  charged  with  stealing  the 
personal  property  of  one  T.  D.  Cheney.  The 
instruction  clearly  shows  that,  in  order  to 
Justify  a  verdict  of  guilty,  the  jury  must  be 
satisfied  that  the  heifer  was  at  the  time  of 
the  taking  in  the  possession  of  Cheney. 

5.  It  is  next  contended  that  the  verdict  Is 
contrary  to  the  evidence.  In  reply  to  this  it 
may  be  said  that  an  examination  of  the  vo- 
luminous record  shows  abundant  testimony  to 
Justify  the  conclusion  reached  by  the  Jury. 
No  good  purpose  could  be  subserved  by  re- 
viewing it.  The  evidence  is  conflicting,  and, 
while  some  of  the  witnesses  may  have  sworn 
falsely,  as  claimed  by  appellant,  still  the 
credibility  of  the  witnesses  and  the  weight  to 
be  given  their  testimony  are  matters,  in  the 
first  instance,  for  the  consideration  of  the 
Jury,  and,  in  the  second,  for  the  trial  Judge 
upon  hearing  the  motion  for  new  trial. 

6.  The  witness  Blades  was  asked  the  fol- 
lowing question  by  the  prosecution:  "Were 
you  and  Mr.  Cheney  placed  under  arrest  for 
stealing  this  calf,  you  have  been  referring  to, 
that  you  took  into  town  at  that  time?"  The 
court  overruled  defendant's  objection  to  the 
same,  and  this  ruling  is  assigned  as  error. 
The  question  was  proper  as  tending  to  elicit 
evidence  of  the  intent  of  defendant  in  taking 
the  heifer  from  the  pasture  of  Cheney.  It 
was  necessary,  under  the  theory  of  the  prose- 
cution, to  prove  that  he  took  her  with  the 
intent  to  charge  Cheney  with  her  value.  He 
had  stated  that  he  would  hold  Blades  and 
Cheney  responsible  for  her  loss.  This  ques- 
tion, and  the  admission  of  the  evidence  in 
the  proceedings  had  before  the  Justice  of  the 
peace  wherein  Blades  and  Cheney  had  been 
arrested  for  taking  the  heifer  from  the  pas- 
ture wherein  it  was  claimed  defendant  had 
placed  her,  were  proper  and  legitimate  for  the 
purpose  of  showing  the  wrongful  Intent  with 
which  defendant  deprived  Cheney  of  the  pos- 
session of  her.  The  evidence  was  admissible 
upon  the  same  ground  that  evidence  of  a  civil 
suit  instituted  by  defendant  against  them 
for  her  value  would  be  admissible. 

We  are  unable  to  find  any  prejudicial  error 
in  the  record. 
The  judgment  and  order  are  affirmed. 

We  concur:   ALLEN,  P.  J. ;  TAGGART,  J. 


7  Cal.  App.  180 
WEBSTER  v.  GIBSON  et  al.   (Civ.  431.) 

(Court  of  Appeal,  Second  District,  California. 
Dec.  20,  1907.) 

].  Specific  Performance  — Contract—  Re- 
scission. 

Where  after  the  execution  of  a  contract 
for  the  sale  of  lnnd  it  was  modified  by  an  escrow 
agreement  providing  that,  unless  a  certificate 
showing  an  unincumbered  title  should  be  sign- 
ed by  an  abstract  company  within  a  specified 
time,  the  transaction  was  at  an  end,  and  the 
vendee  refused  to  accept  the  title  as  shown  by 
the  certificate,  whereupon  the  abstract  company 
surrendered  to  each  of  the  parties  the  papers  and 


money  to  which  they  were  entitled,  there  was  a 
rescission  of  the  contract,  precluding  a  decree 
for  specific  performance. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Specific  Performance,  St  183-187.] 

2.  Same— Fraud — Ability  to  Con  vet. 

Where  a  contract  for  the  sale  of  land  was 
tainted  with  fraud  practiced  by  the  vendee,  and 
the  price  agreed  to  be  paid  was  not  the  full 
value  of  the  premises,  and  defendant  was  not 
able  to  convey  a  marketable  title,  specific  per- 
formance was  properly  denied. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44.  Specific  Performance,  Si  160-171  Va. 
257-277.] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  N.  P.  Conrey,  Judge. 

Suit  by  E.  C.  Webster  against  Anna  N. 
Gibson  and  another.  From  a  judgment  for 
defendants,  and  from  an  order  denying  plain- 
tiff's motion  for  a  new  trial,  he  appeals.  Af- 
firmed. 

Kemp  &  Collier,  for  appellant  Munson  & 
Barclay,  for  respondents. 

ALLEN,  P.  J.  Action  for  specific  perform- 
ance. Judgment  for  defendants.  Appeal 
from  judgment  and  an  order  denying  a  new 
trial. 

The  material  facts  involved,  as  found  by 
the  court,  were:  That  on  March  21,  1905, 
defendant  Anna  Gibson  was  the  owner  of  cer- 
tain real  property.  That  on  said  date  she 
signed  a  receipt  for  $100,  acknowledging  the 
same  as  part  payment  on  account  of  a  sale 
by  her  to  plaintiff  of  said  property.  That 
the  total  consideration  price  was  $4,900.  Of 
this  sum  $2,900  was  to  be  paid  on  production 
of  a  certificate  of  title  and  delivery  of  a  deed, 
and  the  balance  to  be  secured  by  mortgage, 
drawing  6  per  cent,  interest,  on  a  part  of 
the  premises  sold.  No  time  was  specified  in 
tills  agreement  within  which  the  same  should 
be  performed. 

The  court  found  the  signature  of  Mrs.  Gib- 
son to  have  been  procured  by  misrepresenta- 
tion in  relation  to  certain  material  facts  in- 
volved in  the  transaction.  Subsequent  to  the 
execution  of  the  instrument  Mrs.  Gibson  ac- 
knowledged the  deed  conveying  said  premises 
to  plaintiff,  and  left  the  same  with  a  notary, 
without  instructions,  Intending,  however,  that 
the  same  should  be  by  some  person  delivered 
to  the  purchaser  in  performance  of  her  agree- 
ment. Subsequently,  on  April  14,  1905,  the 
husband,  without  instructions  from  the  wife, 
obtained  possession  of  the  deed,  and  on  said 
date  be  and  the  plaintiff  executed  to  an  ab- 
stract company  certain  written  escrow  in- 
structions relative  to  its  delivery,  among 
which  instructions  it  is  stated  that,  if  the  ab- 
stract company  could,  within  15  days,  write 
an  unlimited  certificate  showing  the  title  to 
be  free  of  incumbrance,  except  taxes  for  the 
current  year,  it  should  deliver  the  deed  to 
plaintiff  and  pay  to  defendant  Anna  Gibson 
the  $2,900  purchase  money,  and  deliver  to 
her  the  mortgage.  It  was  further  stipulated 
that,  unless  such  abstract  company  could 
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write  such  certificate  within  16  days,  it  should 
return  the  money  and  mortgage  to  plaintiff. 
It  appears  that  the  title  was  In  such  condi- 
tion, by  reason  of  certain  building  restrictions 
theretofore  Imposed  upon  the  premises,  that 
the  abstract  company  could  not  write  such 
certificate,  and  the  title  was  not  free  and  un- 
incumbered in  defendant ;  that  on  May  3d  no- 
tice of  the  condition  of  the  title  was  communi- 
cated to  all  parties,  and  plaintiff  was  notified 
that  unless  he  was  willing,  within  24  hours, 
to  accept  the  title  in  Its  then  condition  the 
deed  would  be  returned  to  the  defendant; 
that  plaintiff  did  not  agree  to  accept  such 
title  within  the  time  specified,  and  thereupon, 
on  May  5th  the  deed  was  returned  to  the  de- 
fendants, and  the  money  and  mortgage  re- 
stored to  plaintiff;  that  on  the  day  follow- 
ing the  defendant  tendered  to  plaintiff  the 
$100  received  under  the  original  receipt, 
which  be  refused  to  accept;  that  no  subse- 
quent tender  of  the  money  or  mortgage  was 
ever  made  by  plaintiff  to  said  Anna  Gibson, 
and  she  Is  not  able  to  transfer  a  good  and 
sufficient  title  to  plaintiff;  that  the  terms  of 
said  original  agreement  were  not  just  and 
equitable;  that  the  sum  of  $4,900  was  not  the 
full  value  of  the  premises  at  the  date  of  the 
execution  of  the  said  agreement. 

There  Is  testimony  In  the  record  tending 
to  support  each  and  every  finding  above 
mentioned,  and  such  findings  support  the 
Judgment.  Viewing  the  case  presented  by  the 
record  from  any  point,  the  judgment  should 
be  affirmed.  Assuming  the  correctness  of 
plaintiff's  position— that  certain  findings  have 
no  support  from  the  evidence,  and  therefore 
it  is  but  just  to  say  that  the  husband  was  the 
authorized  agent  of  the  wife,  and  that  all 
of  bis  acts  were  by  her  authority — it  still 
appears  that  the  written  agreement  of  the 
wife,  as  subsequently  modified  by  the  escrow 
agreement,  signed  by  the  husband  alone,  all 
of  which  instruments,  If  considered  at  all, 
should  be  read  together,  is  an  agreement  that, 
unless  a  certificate  showing  an  unincumbered 
title  should  be  signed  by  the  abstract  com- 
pany within  15  days  from  April  15th,  the 
transaction  was  at  an  end.  There  Is  evi- 
dence in  the  record  that  plaintiff  refused  to 
accept  the  title  as  shown  by  the  certificate, 
and  thereupon  the  abstract  company  holding 
the  papers  and  money  in  escrow,  acting  under 
the  Instructions  given  by  the  parties,  sur- 
rendered to  each  the  papers  and  money  to 
which  they  were  respectively  entitled.  We 
believe,  however,  that  the  court  was  warrant- 
ed from  the  evidence  in  finding  that  the  origi- 
nal transaction  was  tainted  with  fraud,  prac- 
ticed by  plaintiff,  and  that  the  husband  was 
In  no  respect  the  agent  of  his  wife,  and  that 
the  price  agreed  to  be  paid  was  not  the  full 
value  of  the  said  premises,  and  that  defend- 
ant was  not  able  to  convey  a  good  and  suffi- 
cient title — all  of  which  being  true,  no  judg- 
ment other  than  that  rendered  would  be  war- 
ranted. 

We  have  examined  the  specifications  of  er- 
B3P.-36 


ror  alleged  to  have  occurred  at  the  trial,  and 
find  nothing  prejudicial  therein. 
The  judgment  and  order  are  affirmed. 

We  concur:   SHAW,  J.;  TAG  G  ART,  J. 


7  Cal.  App.  176 

JOYCE      NEWMARK  ft  EDWARDS  et  aL 

(Civ.  439.) 

(Court  of  Appeal,  Second  District.  California. 

Dec.  20,  1907.) 
Courts— Stare  Decisis— Rule  of  Property. 

The  rule  that,  where  a  contract  for  public 
improvement  and  the  resolution  of  intention  and 
the  intermediate  proceedings  to  the  final  award 
of  the  contract  are  baaed  upon  specifications 
providing  that  all  loss  or  damages  arising  from 
the  nature  of  the  work  to  be  done  shall  be  sus- 
tained by  the  contractor,  the  bonds  issued  pur- 
suant to  such  contract  and  the  property  assess- 
ments are  void,  is  a  rule  of  property,  which  the 
court  must  follow. 

[Ed.  Note.— For  eases  in  point,  see  Cent  Dig. 
vol.  13,  Courts,  |  336.] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Curtis  D.  Wilbur,  Judge. 

Suit  by  T.  F.  Joyce  against  Newmark  ft 
Edwards  and  others.  From  a  judgment  for 
plaintiff,  and  an  order  denying  a  motion  for  a 
new  trial,  defendants  appeal.  Affirmed. 

Jones  ft  Drake,  for  appellants.  Bernard  ft 
Potter,  for  respondent 

ALLEN,  P.  J.  Action  to  obtain  a  decree 
annulling  certain  assessments  and  bonds  is- 
sued pursuant  thereto,  and  to  quiet  title  to 
certain  premises  involved.  Judgment  for 
plaintiff,  from  which  judgment  and  a  sub- 
sequent order  denying  a  new  trial  defendants 
appeal. 

The  ownership  of  plaintiff  In  the  premises 
Is  not  questioned.  The  only  claim  of  defend- 
ants thereto  grows  out  of  the  issuance  of  cer- 
tain bonds  Issued  on  account  of  the  Improve- 
ment of  Workman  street  hi  the  city  of  Los 
Angeles.  The  record  shows  that  the  contract 
for  the  work  of  such  Improvement  was 
awarded  to  one  Groat;  that  such  contract 
and  the  resolution  of  intention  to  Improve  the 
street  and  all  proceedings  intermediate  the 
adoption  of  the  resolution  to  Improve  and 
the  final  award  of  the  contract  were  based 
upon  provisions  contained  hi  the  specifica- 
tions ;  "that  all  loss  or  damages  arising  from 
the  nature  of  the  work  to  be  done  *  •  * 
shall  be  sustained  by  the  contractor."  The 
effect  of  such  provision  In  the  specifications 
has  been  determined  by  the  Supreme  Court 
of  this  state  in  many  cases,  and  finally  in 
Woollacott  v.  Meekin  (Cal.  App.)  91  Pac.  612, 
wherein  such  specifications  are  said  to  be  un- 
authorized and  impose  conditions  tending  to 
Increase  the  cost  of  the  work,  and  therefore 
render  void  the  bonds  issued  pursuant  to  such 
contract  In  that  case  it  is  further  deter' 
mined  by  a  majority  of  the  court  that  the- 
like  decisions  in  previous  cases  involving  a 
similar  question  were  permissible  and  corn- 
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stltute  a  rale  of  property,  and  the  duty  of  the 
courts  was  to  adhere  thereto.  Under  th!s 
mandate,  we  are  permitted  only  to  say  that 
this  claim  of  defendants,  being  a  claim  of  lien 
based  upon  a  void  assessment  and  void  bonds, 
was  properly  annulled,  and,  under  such  last- 
named  decision,  the  decree  quieting  title 
properly  entered. 

This  conclusion  renders  it  unnecessary  to 
discuss  any  other  questions  involved  in  the 
appeal. 

The  Judgment  and  order  are  affirmed. 
We  concur:  SHAW,  J.;  TAGOART,  J. 


7  Cal.  App.  I» 

PEOPLE  v.  JOHNSON.   (Cr.  111.) 
(Court  of  Appeal,  First  District,  California. 
Dec.  16,  1907.) 

1.  Fobqebt  —  Information  —  Manner  of 

Fraud. 

Where  an  instrument  alleged  to  have  been 
forged  appears  to  be  one  the  forgery  of  which 
is  prohibited  by  statute,  and  to  be  one  that  may 
work  a  fraud  on  the  person  intended  to  be  de- 
frauded, it  is  not  necessary  that  the  information 
allege  the  manner  in  which  the  person  could  be 
defrauded  by  such  instrument 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Forgery,  f  78.] 

2.  Sams. 

An  information  for  forgery  charged  that 
J.  did  willfully,  etc.,  and  with  intent  to  defraud 
the  United  Railroads  of  San  Francisco,  make, 
alter,  forge,  and  counterfeit  a  certain  writing  set 
out  which  purported  to  be  a  receipt  by  one 
Francis  A.  for  services  rendered  to  Buch  rail- 
roads, and  further  charged  that  defendant  utter- 
ed the  same  to  the  assistant  treasurer  of  the 
United  Railroads  with  intent  to  defraud  them, 
etc.  Held,  that  the  instrument  being  a  proper 
subject  of  forgery  under  Pen.  Code,  §  470,  pro- 
hibiting the  forging  of  receipts,  the  information 
sufficiently  showed  that  it  was  susceptible  of  be- 
ing used  to  defraud. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  23,  Forgery,  I  78.] 

3.  Same  —  Information  —  Evidence  —  Vari- 
ance. 

Where  an  information  charged  defendant 
with  forging  a  receipt  but  the  proof  showed 
that  the  receipt  was  signed  by  defendant  in  his 
own  name  as  his  receipt,  and,  at  most  tended 
to  show  forgery  of  an  instrument  in  the  aspect 
of  an  order  for  the  payment  of  money,  there  was 
a  fatal  variance. 

[Ed.  Note.— For  cases  In  point  see  Cent.  Dig. 
vol.  23,  Forgery,  §  93.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Carroll  Cook, 
Judge. 

Thomas  Johnson  was  convicted  of  forgery, 
and  he  appeals.  Reversed. 

Brennan  &  Lane,  for  appellant.  Attorney 
General  Webb,  for  the  People. 

HALL,  J.  Defendant  was  convicted  of  the 
crime  of  forgery,  and  appealed  to  this  court 
from  the  judgment  the  order  denying  his 
motion  in  arrest  of  judgment  and  the  order 
denying  his  motion  for  a  new  trial.  No  de- 
murrer was  filed  to  the  information,  but  de- 
fendant on  his  motion  for  an  arrest  of  judg- 


ment attacked,  and  now  attacks,  the  Infor- 
mation upon  the  ground  that  the  facts  stat- 
ed do  not  constitute  a  public  offense.  Pen. 
Code,  S  1012. 

The  information  charges  that  the  defend- 
ant, Thomas  Johnson,  did  willfully,  unlaw- 
fully, feloniously,  falsely,  fraudulently,  and 
with  Intent  to  prejudice,  damage  and  defraud 
the  United  Railroads  of  San  Francisco,  a 
corporation,  make,  alter,  forge  and  counter- 
felt  a  certain  instrument  In  writing  In  the 
words  and  figures  following,  to  wit: 

"Date  190  Page  0330,  No.  4517. 

"Name:  Francis  A 

"Received  of  the  United  Railroads  of  San  Fran- 
cisco $11.25,  in  full  for  services  to  Jan.  12, 
1907. 

"Francis  A.  [Signature].'* 

— and  further  charges  In  the  usual  form  that 
he  then  and  there  uttered  the  same  to  one 
Ivor  Jones,  then  and  there  the  assistant 
treasurer  of  said  United  Railroads  of  San 
Francisco,  with  Intent  to  defraud  said  United 
Railroads,  knowing  the  same  to  be  altered, 
forged  and  counterfeit. 

The  point  urged  against  the  information  Is 
that  it  does  not  appear  that  the  United  Rail- 
roads could  have  been  Injured  by  the  instru- 
ment set  forth;  It  being  upon  Its  face  a  re- 
ceipt, evidencing  payment  of  money  by  the 
United  Railroads  to  the  signer  of  the  receipt. 
Where  it  does  not  appear  from  the  face  of  the 
Instrument  that  the  Instrument  forged  could 
work  an  Injury  to  the  person  alleged  to  have 
been  Intended  to  be  defrauded,  extrinsic  facts 
must  be  alleged  sufficient  to  show  that  such 
party  could  have  been  defrauded  thereby. 
On  the  contrary,  If  the  instrument  appears 
on  Its  face  to  be  one  prohibited  to  be  forged 
by  the  statute,  and  appears  on  its  face  to  be 
one  that  may  work  a  fraud  on  the  person  In- 
tended to  be  defrauded,  it  is  not  necessary 
to  allege  how  such  person  could  be  defraud- 
ed. "The  Instrument  being  set  out,  and  pur- 
porting on  its  face  to  be  the  thing  prohibited 
to  be  forged,  •  *  *  there  is  no  need  of 
further  allegations  to  show  how  it  was  the 
thing,  or  how  It  could  be  used  as  an  instru- 
ment of  fraud,  or  that  It  was  so  used  in  fact" 
Commonwealth  v.  White,  145  Mass.  392,  14 
N.  E.  611.  It  Is  sufficient  that  the  forged 
instrument  might  be  used  to  perpetrate  a 
fraud,  and  it  is  not  necessary  to  set  out  In 
detail  how  the  fraud  could  be  effected.  Com- 
monwealth v.  Ooetello,  120  Mass.  358;  Travis 
v.  State,  83  Ga.  372,  9  S.  E.  1083;  People  v. 
Van  Alstlne,  57  Mich.  74,  23  N.  W.  594:  Peo- 
ple v.  Ah  Woo,  28  Cal.  212:  Ex  parte  Finley, 
66  Cal.  262,  5  Pac.  222;  People  v.  Bibby.  91 
Cal.  470,  27  Pac.  781;  People  v.  McGlade. 
139  Cal.  66,  72  Pac.  600;  West  v.  State,  22 
N.  J.  Law,  212;  Snell  v.  State,  2  Humph. 
(Tenn.)  347.  In  People  v.  Munroe,  100  Cal. 
664,  35  Pac.  326,  24  L.  R.  A.  33,  38  Am.  St 
Rep.  323,  it  Is  said  that  the  essential  ingred- 
ients of  forgery  are  "(1)  A  false  making  of 
some  Instrument;  (2)  a  fraudulent  intent; 
(3)  if  genuine,  the  writing  might  Injure  an- 
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other."  The  court  further  said  that  "the 
third  element  stated  Is  expressly  recognized 
by  this  court  to  be  the  true  test  as  to  the  na- 
ture of  the  writing" — citing  People  v.  Frank, 
28  Cal.  514;  People  v.  Tomllnson,  85  Cal. 
506;  Ex  parte  Flnley,  06  Cal.  263,  5  Pac. 
222. 

Turning,  now,  to  the  instrument  set  forth 
In  the  indictment,  and  alleged  to  have  been 
forged  by  defendant  Johnson  with  Intent  to 
defraud  the  United  Railroads,  it  purports 
on  its  face  to  be  a  receipt  of  one  Francis  A., 
who,  for  the  purpose  of  determining  the  suf- 
ficiency of  the  information,  must  be  assumed 
to  be  a  different  person  from  the  defendant 
Receipts  are  in  terms  mentioned  in  the  stat- 
ute in  the  list  of  Instruments  that  may  be  the 
subject  of  forgery.  Pen.  Code,  f  470.  If  the 
defendant  forged  this  receipt,  and  then  pre- 
sented it  to  the  United  Railroads  as  the  gen- 
uine receipt  of  Francis  A.,  and  thereby  pro- 
cured any  money  from  said  United  Railroads 
that  it  may  have  owed  Francis  A.,  it  is  per- 
fectly clear  that  the  corporation  would  have 
been  defrauded  thereby.  Or,  again,  if  John- 
son were  a  disbursing  officer  of  such  corpora- 
tion, and  forged  said  receipt,  and  gave  it  to 
the  corporation  as  a  voucher  for  money  false- 
ly claimed  to  have  been  paid  out  by  him  for 
said  corporation  to  Francis  A.,  the  corpora- 
tion could  and  would  have  been  prejudiced 
and  defrauded  thereby.  We  thus  see  that  the 
Instrument  might,  if  accepted  as  true  and 
genuine,  work  a  fraud  on  the  United  Rail- 
roads, and  the  information  meets  the  require- 
ments of  the  law  In  this  regard.  It  appears 
on  its  face  that  It  might  be  used  to  work  a 
fraud  on  the  person  or  corporation  Intended 
to  be  defrauded.  The  only  case  cited  by  ap- 
pellant which  we  think  sustains  his  conten- 
tion is  Clarke  v.  State,  8  Ohio  St.  630,  where 
It  was  held  that  a  receipt  could  not  be  forged 
with  Intent  to  defrand  the  payor  therein. 
Bnt  this  case  was  not  argued  by  the  Attor- 
ney General,  but  he  confessed  error,  and  the 
court,  without  citing  any  authorities,  held 
that  the  receipt  could  not  work  a  fraud  on 
the  payor.  We  believe  the  court  came  to  a 
wrong  conclusion  in  that  case,  even  under  the 
rule  announced  in  general  terms  by  itself  in 
that  case.  The  information  in  the  case  at 
bar  is  sufficient  We  have  thus  far  been 
considering  the  Information  only;  but  when 
we  come  to  an  examination  of  the  evidence 
the  case  bears  a  different  aspect 

It  appears  that  Thomas  Johnson  and  Fran- 
cis A.  are  one  and  the  same  person,  and, 
when  the  defendant  signed  the  name  Francis 
A.  to  the  receipt,  he  signed  it  as  his  own 
name.  It  was  the  name  under  which  he  was 
known,  and  under  which  he  was  working  for 
the  United  Railroads.  It  seems  to  have  been 
the  practice  with  the  United  Railroads  to  is- 
sue to  laborers,  such  as  was  the  defendant 
brass  tags  numbered  to  correspond  with  num- 
bers written  against  the  names  of  the  labor- 
ers in  the  weekly  pay  roll.  In  order  to  facil- 
itate paying  the  men,  blank  receipts  would  be 


filled  out  by  clerks  In  the  office  of  the  company 
for  the  amount  due  the  men.  Upon  each 
blank  receipt  thus  filled  out  would  be  written 
the  name  of  the  man  and  his  number.  These 
receipts  were  thereupon,  by  an  employe  of 
the  company,  delivered  to  the  men  holding 
the  corresponding  brass  tags,  and  the  tags 
taken  up.  The  men  were  required  to  sign 
these  receipts  upon  being  paid  their  wages. 
In  accordance  with  this  custom,  defendant 
was  given  the  receipt  set  forth  in  the  infor- 
mation, save  that  the  amount  written  there- 
on was  $4-26,  and  the  same  had  not  then  been 
signed  by  anybody.  Defendant  subsequently 
presented  the  same  to  the  assistant  treasurer 
of  the  company  for  the  purpose  of  getting 
his  wages,  signed  by  himself,  but  with  the 
amount  thereof  changed  to  $11.25.  Treated 
as  a  receipt  the  instrument  was  clearly  the 
instrument  of  the  defendant  He  had  a  per- 
fect right  to  sign  his  name  thereto,  and  it  is 
difficult  to  see  why  he  had  not  the  right  to 
change  the  amount  thereof  before  executing 
It;  that  Is,  before  delivering  it  to  the  com- 
pany. It  was  an  instrument  Intended  to  be 
signed  and  executed  by  himself  alone.  While 
as  a  matter  of  convenience  the  instrument 
had  been  prepared  by  the  clerk  of  the  United 
Railroads,  it  did  not  on  its  face  purport  to  be 
an  instrument  executed  or  to  be  executed  by 
the  company. 

It  is  claimed  by  the  respondent  that  the 
Instrument  when  delivered  to  defendant 
was  in  effect,  under  the  methods  adopted  by 
the  company  for  the  payment  of  Its  laborers, 
a  request  or  order  for  the  payment  of  money. 
But  on  its  face  it  certainly  did  not  so  appear, 
and  no  facte  are  charged  in  the  information 
to  give  it  such  effect.  The  instrument  charg- 
ed to  have  been  forged  appears  in  the  in- 
formation to  be  a  receipt,  shown  in  the  evi- 
dence to  have  been  signed  by  defendant  In 
his  own  name  as  his  receipt  If  it  be  conced- 
ed for  purposes  of  argument  that,  notwith- 
standing that  the  Instrument  set  forth  is,  on 
its  face,  unambiguous  and  plainly  a  receipt, 
facts  might  have  been  alleged  to  give  it  the 
force  and  effect  of  a  Tequest  or  order  for  the 
payment  of  money,  an  Information  so  framed 
would  charge  a  different  offense  than  the  one 
charged  in  the  information.  Defendant  is 
charged  with  forging  a  receipt  True,  it  is 
not  called  a  receipt  in  the  information,  but  it 
is  set  out  in  full,  and  clearly  appears  to  be 
a  receipt.  The  evidence,  however,  at  the 
best  only  tends  to  show  a  forgery  of  the  In- 
strument In  the  aspect  of  an  order  for  the 
payment  of  money.  No  such  case  Is  made 
by  the  information,  but  an  entirely  different 
offense  Is  charged.  Defendant  raised  the 
question  of  variance  several  times  during  the 
trial.  For  the  reasons  above  set  forth,  the 
evidence  does  not  support  the  verdict  and 
the  court  should  have  granted  a  new  trial. 
In  the  case  of  People  v.  Peacock,  6  Cow.  (N. 
Y.)  72,  cited  by  the  respondent  although  de- 
fendant signed  his  own  name,  he  signed  it  as 
the  name  of  another  person  who  bore  the 
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same  name,  and  for  whom  the  goods  were 
Intended,  as  the  defendant  well  knew.  The 
case  simply  enunciates  the  same  rule  as  laid 
down  in  People  v.  Rushing,  130  Cal.  449,  G2 
Pac.  742,  80  Am.  St.  Rep.  141,  but  in  its  facts 
bears  no  resemblance  to  the  case  at  bar. 

The  judgment  and  order  denying  the  mo- 
tion for  a  new  trial  are  reversed. 

We  concur:  COOPER,  P.  J.;  KERRI- 
GAN, J. 


7  Cal.  App.  132 

LYNCH  r.  McGHAN.    (Civ.  327.) 
(Court  of  Appeal.  Third  District,  California. 
Dec.  17,  1907.) 

1.  Trover  and  Conversion— Damages— Use 
or  Property. 

Civ.  Code,  §  3333,  provides  that,  for  breach 
of  a  noncontract  obligation,  the  measure  of 
damages,  except  where  otherwise  expressly  pro- 
vided, is  the  amount  that  will  compensate  for 
all  the  detriment  proximately  caused  thereby, 
whether  it  could  have  been  anticipated  or  not. 
Section  3336  provides  that  the  detriment  caused 
by  the  wrongful  conversion  of  personal  property 
is  presumed  to  be  the  value  of  the  property  at 
the  time  of  the  conversion,  with  interest,  or, 
where  action  has  been  prosecuted  with  reason- 
able diligence,  the  highest  market  value  at  any 
time  between  the  conversion  and  the  verdict, 
without  interest  at  the  option  of  the  injured 
party,  and  a  fair  compensation  for  time  and 
money  properly  expended  in  pursuit  of  the  prop- 
erty. Held,  that  plaintiff  in  an  action  for  con- 
version of  certain  horses  could  not  recover  for 
the  use  of  the  horses  under  section  3333,  but 
was  limited  to  the  damges  specified  in  section 
3330. 

[Ed.  Note.— Por  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trover  and  Conversion,  §§  253-255.] 

2.  New  Triai/— Newly  Discovered  Evioence 
—Discretion. 

The  granting  a  motion  for  a  new  trial  for 
newly  discovered  evidence  is  largely  in  the  dis- 
cretion of  the  trial  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  New  Trial,  §  201.] 

3.  Same— Nature  of  Order. 

Where  an  order  granting  a  new  trial  did 
not  specify  the  ground  on  which  it  was  grant- 
ed, it  would  be  upheld  on  appeal  if  justified  on 
any  ground  contained  in  the  motion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §§  3772-3776.] 

Appeal  from  Superior  Court,  San  Joaquin 
County;  Frank  H.  Smith,  Judge. 

Action  by  L.  A.  Lynch  against  Charles  Mc- 
Ghan.  From  an  order  granting  defendant's 
motion  for  a  new  trial,  plaintiff  appeals.  Af- 
firmed. 

A  H.  Carpenter,  for  appellant  Jacobs  & 
Flack,  for  respondent  Miller  &  Clark,  for 
Intervener. 

BURNETT,  J.  The  appeal  Is  from  an  or- 
der granting  defendant's  motion  for  a  new 
trial.  The  action  was  brought  to  recover 
damages  for  the  conversion  of  six  horses  and 
some  other  personal  property.  The  court 
found  that  "plaintiff  has  been  damaged  by 
luch  unlawful  conversion  In  the  following  spe- 
cific amounts,  namely:  The  sum  of  $252.60 
cash  taken  from  plaintiff ,  the  sum  of  $160, 
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the  value  of  the  aforesaid  six  horses;  the 

sum  of  $17.  the  amount  of  time  and  money 
spent  by  plaintiff  in  the  pursuit  of  the  afore- 
said property ;  the  sum  of  $140  on  account 
of  the  loss  of  use  of  the  aforesaid  six  horses 
from  the  time  of  their  conversion,  and  the 
sum  of  $22.60,  which  is  the  interest  on  the 
value  of  the  aforesaid  money  and  horses  from 
the  time  of  their  conversion  by  defendant  at 
the  rate  of  seven  per  cent  per  annum,  which 
makes  the  total  amount  of  plaintiff's  damages 
sustained  in  the  premises  the  sum  of  $592.20." 
It  is  obvious  that  this  finding  is  erroneous,  at 
least  as  to  the  $140  for  the  use  of  the  horses. 

The  rule  as  to  damages  for  the  conversion 
of  personal  property  Is  prescribed  in  section 
3336  of  the  Civil  Code  as  follows:  "The  det- 
riment caused  by  the  wrongful  conversion  of 
personal  property  is  presumed  to  be:  (1) 
The  value  of  the  property  at  the  time  of 
the  conversion,  with  the  Interest  from  that 
time,  or  where  the  action  has  been  prosecut- 
ed with  reasonable  diligence,  the  highest  mar- 
ket value  of  the  property  at  any  time  be- 
tween the  conversion  and  the  verdict  with- 
out Interest  at  the  option  of  the  injured 
party;  and  (2)  a  fair  compensation  for  the 
time  and  money  properly  expended  in  pur- 
suit of  the  property."  The  interest  on  the 
value  of  the  property  is  the  allowance  provid- 
ed by  the  statute  in  lieu  of  the  value  of  the 
use  of  the  property  and  not  in  addition  there- 
to. The  question  has  been  more  or  less  con- 
sidered in  the  following  cases:  Douglass  v. 
Kraft  9  Cal.  562;  Hamer  v.  Hathaway,  33 
Cal.  117;  Page  v.  Fowler,  39  Cal.  412,  2  Am. 
Rep.  462 ;  Barrante  v.  Garratt  50  CaL  112 ; 
McCray  v.  Burr,  125  CaL  636,  58  Pac  203; 
Yukon  River,  etc,  Co.  v.  Gratto,  136  CaL  541, 
69  Pac  252. 

Appellant  claims  that  Interest  was  allowed 
under  said  section  3336  and  damages  for  the 
use  of  the  stock  under  section  3333  of  the 
Civil  Code,  and  that  these  are  concurrent  sec- 
tions. In  support  of  the  contention  the  fol- 
lowing cases  are  cited:  Stevenson  v.  Smith, 
28  Cal.  103,  87  Am.  Dec  107;  Fairbanks  v. 
Williams,  58  Cal.  242;  Livestock,  etc.,  Co. 
v.  Union  Co.,  114  Cal.  447,  46  Pac.  286.  The 
language  employed  by  the  Legislature  pre- 
cludes such  construction,  and  the  cases  cited 
are  not  in  point  Said  section  3333  lays  down 
a  general  rule  of  damages,  and  especially  ex- 
cepts the  instances  "where  otherwise  ex- 
pressly provided  by  this  Code."  As  we  have 
seen,  for  the  case  at  bar  there  is  an  express 
provision  in  said  section  3336.  The  Steven- 
son Case,  supra,  was  not  in  conversion,  but 
was  for  the  recovery  of  the  possession  of  a 
mare  and  damages  for  her  detention.  It  was 
properly  held  by  the  court  that  special  dam- 
ages must  be  pleaded.  The  question  involved 
in  the  Fairbanks  Case,  supra,  was  as  to  the 
expense  Incurred  in  the  pursuit  of  the  prop- 
erty. In  the  Livestock,  etc,  Case  the  action 
was  for  the  recovery  of  the  possession  of  the 
property  with  damages  for  its  detention  or  its 
value  In  case  delivery  could  not  be  had 
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What  Is  said  by  the  court  as  to  damages 
for  the  detention  of  the  property  must  be  con- 
sidered in  view  of  the  nature  of  the  action. 

Again,  one  of  the  grounds  upon  which  the 
motion  for  a  new  trial  was  based  Is  "newly 
discovered  evidence  material  for  the  defend- 
ant which  he  could  not,  with  reasonable  dili- 
gence, have  discovered  and  produced  at  the 
trial."  Certain  affidavits  were  introduced 
containing  important  statements  bearing  upon 
the  Issue  as  to  the  ownership  of  the  property. 
Much  must  be  conceded  to  the  discretion  of 
the  trial  court  in  the  determination  of  the 
sufficiency  of  the  newly  discovered  evidence 
to  Justify  a  new  trial.  This  is  true  whether 
said  evidence  be  cumulative  or  otherwise. 
Admitting  that  it  is  cumulative,  if  the  court 
had  denied  the  motion  on  that  ground,  it 
would  be  a  sufficient  reason  for  affirmance; 
but  the  contrary  is  not  true  that  the  order 
granting  the  motion  should  be  reversed  be- 
cause the  additional  evidence  is  merely  cumu- 
lative, because,  as  said  In  Oberlander  v.  Fixen 
&  Co.,  129  Cal.  692,  62  Pac.  254:  "For,  in  ei- 
ther case,  it  is  for  the  trial  Judge  to  deter- 
mine whether  the  evidence  is  of  character 
probably  to  affect  the  result  on  a  new  trial ; 
and,  unless  the  evidence  be  of  such  a  charac- 
ter as  to  make  it  manifest  and  certain  to  this 
court  that  in  the  one  case  it  would,  or  in  the 
other  that  It  would  not,  result  differently  on 
a  retrial,  the  order  will  not  be  disturbed." 
So  here  the  newly  discovered  evidence  is  such 
that,  if  the  motion  for  a  new  trial  had  been 
either  granted  or  denied  on  that  ground,  it 
could  not  be  said  that  the  trial  court  was  not 
justified  in  its  action.  It  does  not  appear 
upon  what  specific  ground  the  motion  was 
granted,  as  the  order  is  in  the  following  form: 
"And  the  court,  being  fully  advised  thereupon, 
grants  said  motion  for  a  new  trial  to  the 
defendant,  Charles  McGhan." 

There  can  be  no  question,  therefore,  that, 
if  justified  on  any  ground  contained  in  the 
motion,  the  order  must  be  upheld. 

The  order  granting  the  motion  for  a  new 
trial  is  affirmed. 

We  concur:  CHIPMAN,  P.  J. ;  HART,  J. 


7  Cal.  App.  170 

SALTER  et  al.  v.  CALIFORNIA  CYCLE- 
WAY CO.  et  al.    (Civ.  436.) 
(Court  of  Appeal,  Second  District,  California. 
Dec.  20,  1907.) 

Deeds— Reservations. 

The  owner  of  land  granted  an  easement  for 
a  bicycle  road  on  condition  that,  unless  it  should 
be  used  within  a  specified  time,  the  right  of  way 
should  revert  to  him.  After  his  death  his  ex- 
ecutors sold  a  portion  of  the  premises  over 
which  the  easement  extended.  The  sale  was 
confirmed  by  the  superior  court,  and.  in  the  or- 
der of  confirmation  and  in  the  appraisement 
filed  by  the  executors,  the  property  was  describ- 
ed as  "being  part  of  Tp.  1  S.,  Rg.  12  W„ 
I'Vioo  acres,  *  *  •  (except  2*/ioo  of  an 
acre  in  a  cycleway)  of  lot  4,  Sec.  6."  The 
deed  executed  by  the  executors  described  the 
property  so  as  to  include  all  of  lot  4,  which  gen- 


eral description  was  followed  by  a  statement 
that  the  property  was  described  in  the  inventory 
in  the  manner  following,  and  then  followed  a 
description  as  in  the  order  of  confirmation. 
Held,  that  the  deed,  order,  and  inventory  could 
only  be  read  as  to  include  all  of  the  ground  in- 
cluded In  the  easement,  subject  to  whatever 
rights  existed  under  the  grant  thereof,  and 
there  was  nothing  to  show  a  reservation  of  the 
fee  in  the  ground  over  which  the  easement  ex- 
tended. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  W.  P.  James,  Judge. 

Action  by  Fred  R.  Salter  and  another 
against  the  California  Cycleway  Company 
and  another.  Defendants  appeal  from  a 
judgment  in  favor  of  plaintiffs,  and  from  an 
order  denying  a  new  trial.  Affirmed. 

Porter,  Sutton  &  Cruickshank,  for  appel- 
lant. Charles  L.  Batcheller,  McNutt  &  Han- 
non,  and  Walter  L.  Krug,  for  respondents. 

ALLEN,  P.  J.  Action  to  quiet  title  and  to 
have  certain  easements  declared  forfeited. 
Judgment  for  plaintiffs.  Defendants  appeal 
from  the  judgment,  and  from  an  order  deny- 
ing a  new  trial. 

The  first  point  made  on  appeal  is  that 
plaintiffs  did  not  show  title  to  the  property 
across  which  the  easements  were  originally 
granted  We  think  there  Is  nothing  in  this 
point.  All  parties  claim  under  Andrew  Glas- 
sell,  deceased.  Glassell  granted  the  easements 
upon  the  express  stipulation  that,  unless  the 
contemplated  bicycle  road  and  the  viaduct 
referred  to  should  be  completed  and  used 
within  five  years  from  and  after  the  date  of 
the  deed,  said  right  of  way  should  revert 
to  the  grantor,  and,  If  at  any  time  the  gran- 
tees or  their  assigns  should  cease  to  use  the 
same  for  the  purposes  specified  for  a  contin- 
uous period  of  three  years,  a  reverter  should 
result.  After  the  death  of  Glassell  his  ex- 
ecutors sold  to  one  Rogers  a  portion  of  the 
premises  over  which  the  easements  extended. 
Plaintiffs  deralgn  title  through  Rogers.  The 
sale  to  Rogers  was  confirmed  by  the  superior 
court,  and  in  such  order  of  confirmation  and 
in  the  appraisement  filed  by  the  executors 
the  property  under  consideration  was  describ- 
ed as  "7so/100  acres,  being  (exc.  of  2»/ioo 
acres  in  Cycleway  &  R.  R.  R.  W.)  S.  7«/ioo 
acres  of  lot  3,"  etc.  The  second  tract  Is  de- 
scribed as:  "Being  part  of  Tp.  1  S.,  Rg.  12 
W.,  is  a/,  oo  acres,  being  all  S.  of  R.  R.  R. 
W.  (except  2Vioo  of  an  acre  In  a  cycleway) 
of  lot  4,  Sec.  6."  The  deed  executed  by  the 
executors  to  Rogers  described  the  property  so 
as  to  include  all  of  lots  1  and  4  hereinbefore 
mentioned.  This  general  description  was  fol- 
lowed by  a  statement  that  the  said  real  prop- 
erty was  described  In  the  Inventory  In  the 
manner  following.  Then  follows,  so  far  as 
affects  the  property  in  litigation,  a  descrip- 
tion as  in  the  order  of  confirmation. 

We  are  of  opinion  that  a  fair  construction 
of  the  deed,  order,  and  inventory  can  only  be 
to  read  the  same  as  including  all  of  said 
ground  included  in  the  easements,  but  subject 
to  whatever  rights  existed  under  the  deeds 
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granting  the  same;  and  this  Intention  is  evident 
from  the  manner  of  description,  and  nothing 
therein  can  be  said  to  amount  to  a  reservation 
of  the  fee  In  the  ground  over  which  the  ease- 
ments extended.  There  is  satisfactory  evi- 
dence In  the  record  supporting  the  finding  that 
no  part  of  this  cycleway  over  the  premises  in 
question  had  been  completed;  nor  had  the 
same  ever  been  used  in  the  manner  stipulat- 
ed In  the  deed. 

The  judgment  of  forfeiture  and  decree 
quieting  title  to  the  premises  were  warranted. 

We  find  no  error  In  the  record,  and  the 
Judgment  and  order  are  affirmed. 

We  concur:    SHAW,  J.;  TAGGART,  J. 


7  Cal.  App.  17* 

UNITED  STATES  NAT.  BANK  OF  PORT- 
LAND v.  WADDINGHAM.    (Civ.  438.) 

(Court  of  Appeal,  Second  District,  California. 
Dec.  20,  1907.) 

1.  Bills  ano  Notes— Constbuction— Inter- 
est. 

Civ.  Code,  {  1651,  provides  that  the  writ- 
ten parts  of  an  instrument  shall  control  the 
printed  ones,  and  section  1654  declares  that  an 
uncertainty  in  the  language  of  a  contract  is  to 
be  interpreted  most  strongly  against  the  party 
who  caused  the  uncertainty  to  exist.  A  blank 
form  of  note  contained  a  provision  that  the  mak- 
er would  pay,  "with  interest,  payable  monthly. 

at  the  rate  of   per  cent,  per    until 

paid,"  and  a  further  provision  that,  should  the 
note  not  be  paid  at  maturity,  it  should  thereaft- 
er bear  interest  at  a  specified  per  cent,  per 
month.  The  maker  struck  out  the  first  provi- 
sion as  to  payment  of  Interest,  except  the  words 
"until  paid,"  and  wrote  in  place  of  such  provi- 
sion "without  interest."  Held,  that  the  maker 
was  required  to  pay  interest  at  the  rate  of  2  per 
cent,  from  the  maturity  of  the  note. 

2.  Interest— Interest  on  Findings. 

Code  Civ.  Proc.  §  1035,  provides  that  the 
clerk  must  include  in  the  judgment  entered  up 
by  him  any  interest  on  the  verdict  or  decision 
of  the  court  from  the  time  it  was  rendered  or 
made.  Held  that,  where,  in  an  action  on  a  note 
calling  for  2  per  cent,  interest  after  maturity, 
the  decision  was  in  favor  of  the  holder,  the 
judgment  entered  by  the  clerk  should  have  been 
the  aggregate  amount  of  principal  and  interest 
due  at  the  rate  called  for  by  the  note  at  the  time 
the  decision  was  rendered,  and  a  judgment  ap- 
parently entitling  the  holder  to  the  rate  called 
for  by  the  note  until  execution  on  the  judgment 
was  erroneous. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  W.  P.  James,  Judge. 

Action  by  the  United  States  National  Bank 
of  Portland  against  J.  H.  Waddingham. 
From  a  judgment  in  favor  of  plaintiff,  defend- 
ant appeals.   Modified  and  affirmed. 

Theo.  Martin  and  Grant  Jackson,  for  appel- 
lant. Lawler,  Allen  &  Van  Dyke,  for  re- 
spondent. 

TAGGART,  J.  Action  on  promissory  note. 
Judgment  for  plaintiff,  and  defendant  appeals. 

Defendant,  on  August  1,  1905,  executed  to 
plaintiff's  assignor  a  promissory  note  for  $2,- 
000,  using  for  that  purpose  a  blank  form  as 
follows: 


M$   Los  Angeles,  CaL  ,  190. . 

"On  190. .,  at  three  o'clock  p.  m.  of 

that  day  (no  grace)  for  value  received,  I  prom- 
ise to  pay  to  the  order  of  

dollars,  at  the  Los  Angeles  National  Bank, 
with  interest  payable  monthly,  at  the  rate  of 

....per  cent.  per.  until  paid.    [If  said 

Interest  be  not  paid  when  due,  It  shall  be  add- 
ed to  the  principal,  and  bear  Interest  at  the 
same  rate  as  the  principal,  and  the  whole 
amount  of  principal  and  Interest  shall  there- 
after be  due  and  payable  at  the  option  of  the 
payee.]  Principal  and  Interest  payable  In 
gold  coin  of  the  United  States;  and  should 
this  note  not  be  paid  at  maturity  it  shall 
thereafter  bear  interest  at  the  rate  of  two 
per  cent,  per  month."  (The  Italics  and  brack- 
ets are  Inserted  for  purpose  of  reference.) 

The  amount  ($2,000),  date  (August  L  1905). 
day  when  due  (November  1,  1905),  and  the 
name  of  the  payee  (Caples  Bros.,  Portland, 
Or.),  were  Inserted  in  the  proper  blanks  in 
the  form.  The  words  Italicised  were  erased 
by  running  a  pen  through  them,  and  there 
was  written  immediately  above  them  the 
words,  "without  Interest."  It  Is  conceded  that 
the  portion  of  the  note  Included  In  the  brack- 
ets has  no  bearing  upon  the  question  to  be  con- 
sidered upon  this  appeal,  which  Is:  Was  It 
the  intention  of  the  parties  to  said  note  that 
the  principal  should  bear  interest  as  provided 
In  the  last  clause  of  the  note? 

The  agreement  that  the  principal  shall  bear 
interest  at  the  rate  of  2  per  cent  per  month 
after  maturity  Is  Irreconcilable  with  the  prom- 
ise, "without  interest  until  paid."  The  words 
"until  paid,"  are  a  part  of  the  original  form, 
and  the  words  "without  Interest"  are  the  only 
written  part  of  the  instrument  to  be  consider- 
ed in  applying  the  rule  of  section  1651,  Civ. 
Code,  that  the  written  parts  control  the  print- 
ed parts.  In  seeking  to  ascertain  the  inten- 
tion of  the  parties  from  the  writing,  it  will 
be  observed,  first,  that  the  maker  of  the  note  se- 
lected from  the  various  current  blank  forms  of 
promissory  notes  one  containing  a  penal 
clause.  If  Instead  of  erasing  the  reference  to- 
per cent,  and  Interest  the  maker  had  inserted 
some  rate  of  Interest,  say  6  per  cent.,  the  note 
would  then  have  read:  "With  interest  pay- 
able monthly,  at  the  rate  of  6  per  cent,  per 
annum  until  paid."  It  would  not,  we  think, 
or  at  least  could  not  legally  be  said,  that  the 
maker  intended  by  the  use  of  the  word  "paid" 
to  render  ineffective  the  penal  clause  in  the 
note  Increasing  the  Interest  to  2  per  cent, 
after  maturity.  If  the  expression  "with  In- 
terest until  paid"  should  be  construed  so  as 
to  render  the  penal  clause  effective,  the  same 
rule  would  render  such  a  construction  proper 
where  the  expression  used  was  "without  In- 
terest until  paid."  Giving  effect  thus  to  every 
part  of  the  contract,  so  far  as  possible,  the 
last  Interest  clause  was  evidently  Intended  to 
modify  the  first,  If  payment  were  not  made 
prior  to  the  maturity  of  the  note,  that  Is,  on 
or  before  November  1,  1905.   This  construe- 
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tlon  Is  also  supported  by  the  rale  of  section 
1654  of  the  Civil  Code  that  an  uncertainty  In 
the  language  of  a  contract  Is  to  be  Interpreted 
most  strongly  against  the  party  who  caused 
the  uncertainty  to  exist,  the  promisor  being 
presumed  to  be  such  party. 

The  conclusion  of  the  court  that  plaintiff 
was  entitled  to  recover  judgment  for  $2,000, 
with  interest  thereon  at  the  rate  of  2  per  cent, 
per  month  from  November  1,  1905,  was  cor- 
rect, but  would  have  been  better  expressed 
had  the  computation  of  interest  been  made 
and  the  whole  amount  of  the  principal  and 
Interest  due  at  the  date  of  the  finding  stated 
therein.  The  judgment  as  framed  apparently 
entitles  the  plaintiff  to  continue  to  enjoy  the 
benefit  of  the  2  per  cent  per  month  Interest 
clause  until  execution  on  the  judgment  This 
Is  improper. 

The  statute  provides  (Code  Clv.  Proc.  § 
1035),  "the  clerk  must  Include  In  the  judg- 
ment entered  up  by  him  any  Interest  on  the 
verdict  or  decision  of  the  court  from  the  time 
it  was  rendered  or  made."  The  interest  after 
verdict  or  decision  must  be  computed  at 
the  legal  rate  upon  the  aggregate  amount  of 
principal  and  Interest  due  at  the  contract 
rate  at  the  time  the  decision  or  verdict  was 
rendered.  Murdock  v.  Clarke,  88  Cal.  394,  26 
Pac.  601.  The  theory  of  the  law  is  not  that 
the  party  recover  the  particular  note  or  chose 
in  action,  but  that  he  recover  a  fixed  and  def- 
inite sum  as  damages  for  the  nonperformance 
of  the  contract,  and  In  cases  of  failure  to 
pay  money  due  the  true  measure  of  damage  is 
the  amount  of  money  owing  and  the  inter- 
est that  was  agreed  upon.  The  amount  of  the 
judgment  being  ascertained,  the  statute  steps 
in  and  regulates  the  rate  at  which  it  shall 
bear  Interest  Guy  v.  Franklin,  5  Cal.  417. 
The  rule  is  not  affected  by  the  judgment  be- 
ing formulated  by  the  court  Instead  of  the 
clerk.  Barnhart  v.  Edwards,  128  Cal.  575, 
61  Pac.  176. 

That  there  may  be  no  uncertainty  In  this 
respect  the  judgment  should  be  modified  so 
as  to  state  the  total  sum  of  principal  and  In- 
terest due  at  the  date  of  the  rendition  of 
the  decision  (findings)  in  accordance  with 
the  foregoing  opinion,  which  appears  from  the 
record  to  have  been  on  July  20,  1906.  Eight 
months  and  19  days  interest  at  2  per  cent, 
per  month  on  $2,000  would  be  $345.33.  The 
amount  of  the  judgment,  then,  should  be 
$2,845.33,  entered  as  of  July  20,  1906.  The 
statute  provides  the  rate  of  interest  thereon. 

It  Is  therefore  ordered  that  the  superior 
court  modify  said  judgment  by  striking  out 
the  words  and  figures  "two  thousand  (2,000) 
dollars,  together  with  Interest  thereon  from 
November  1,  1905,  at  the  rate  of  two  (2)  per 
cent  a  month,"  and  Inserting  In  lieu  thereof 
the  words  and  figures  "two  thousand  three 
hundred  and  forty-five  and  "»/ioo  ($2,345.33) 
dollars" ;  and,  when  said  judgment  is  so  mod- 
ified, It  Is  affirmed. 

We  concur:  ALLEN,  P.  J. ;  SHAW,  J. 
Cal.Rep.  92-94  P.— 37 


7  Cal.  App.  190 

In  re  MCCARTHY'S  ESTATE.  (Civ.  423.) 

(Court  of  Appeal,  First  District,  California. 
December  24,  1907.  Rehearing  denied  by 
Supreme  Court  Feb.  20,  1908.) 

Homestead  —  Surviving  Win  —  Value  — 
Rights  op  Creditors. 

Community  property  of  a  husband  and 
wife,  of  the  value  of  $2,000  at  the  time  it  Is 
set  apart  as  a  homestead,  which  at  the  time  of 
the  death  of  the  husband  has  increased  in  value 
to  an  amount  in  excess  of  the  homestead  ex- 
emption, cannot  be  reached  by  creditors  of  the 
estate,  since  by  the  direct  provisions  of  Code 
Civ.  Proa  f  1474,  tide  to  the  homestead  vesta 
absolutely  In  the  survivor,  and  the  fact  that 
Civ.  Code,  |  1265,  provides  that  the  title  shall 
vest  subject  to  no  other  liability  than  such  as 
exists  or  has  been  created  under  the  provisions 
of  the  title  ^Homestead,"  and  the  latter  part 
of  Civ.  Code,  S  1474,  provides  that  in  either 
case  it  is  not  subject  to  the  payment  of  any  debt 
or  liability  except  as  provided  in  the  Civil  Code, 
does  not  affect  the  rule,  where  the  creditors' 
claims  do  not  come  within  the  liabilities  to 
which  the  sections  refer,  as  fixed  by  Civ.  Code, 
tit.  "Homesteads,"  8  1241. 

Appeal  from  Superior  Court  Santa  Cruz 
County;  Lucas  F.  Smith,  Judge. 

Petition  by  the  administratrix  of  the  estate 
of  Charles  Patrick  McCarthy,  deceased,  to  set 
apart  a  homestead  to  her  as  his  widow. 
From  an  order  setting  apart  the  homestead, 
a  creditor  appeals.  Affirmed. 

See  82  Pac.  635. 

Wyckoff  &  Gardner,  for  appellant  James 
A.  Hall,  for  respondent 

COOPER  J.  Appeal  from  order  setting 
apart  a  homestead.  The  facts  necessary  to  a 
decision  of  the  question  in  this  case  are  as 
follows:  In  November,  1883,  Charles  Patrick 
McCarthy  duly  executed  and  recorded  a  dec- 
laration of  homestead  upon  the  premises  de- 
scribed In  the  petition.  At  the  time  of  such 
recording  the  premises  were  community  prop- 
erty of  the  said  McCarthy  and  his  wife,  Ellen, 
and  they  resided  thereon  with  their  children. 
The  value  at  that  time  was  $2,000.  The 
premises  continued  to  be  the  home  of  Mc- 
Carthy and  his  family  until  his  death  In 
January,  1903.  In  February,  1903,  Ellen  Mc- 
Carthy, the  widow,  was  duly  appointed  ad- 
ministratrix, took  the  oath,  qualified,  and 
ever  since  has  been  such  administratrix.  The 
estate  is  insolvent,  and  certain  creditors  have 
proven  their  claims,  which  have  been  duly 
allowed  by  the  superior  court  and  are  on  file. 
An  inventory  and  appraisement  has  been  duly 
made  and  filed,  In  which  the  said  premises 
are  appraised  at  the  sum  of  $5,000.  In  June, 
1903,  the  administratrix  duly  filed  her  peti- 
tion, praying  for  an  order  setting  apart  the 
premises  to  her  as  the  surviving  widow  of 
deceased.  This  petition  was  opposed  by  Mary 
Burke,  a  creditor  of  the  estate,  whose  claim 
has  been  duly  allowed  and  filed.  Upon  the 
trial  the  court  found  that  the  homestead 
was,  at  the  time  of  the  death  of  McCarthy 
and  at  the  time  of  the  hearing,  of  the  value 
of  $8,000. 
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This  finding  may  be  regarded  as  Imma- 
terial, If  the  homestead  Is,  under  the  law,  the 
property  of  the  widow  and  exempt  from  ex- 
ecution or  other  process  by  the  creditors  of 
the  estate.  If  the  homestead  was  exempt 
from  execution,  It  was  the  duty  of  the  court 
to  set  it  apart  to  the  widow.  Code  Civ.  Proc, 
8  1465.  The  question  for  decision,  as  stated 
by  appellant's  counsel,  Is:  "As  against  a  pro- 
testing creditor  of  the  estate,  may  the  court 
set  apart  to  the  surviving  wife  the  whole  of 
a  homestead  selected  by  the  husband  during 
his  lifetime  from  the  community  property; 
the  said  homestead  having  been  of  the  value 
of  $2,000  at  the  time  of  selection,  and  of  the 
value  of  $8,000  at  the  time  of  the  death  and 
ever  since,  and  the  estate  being  otherwise 
insolvent?" 

Section  1474  of  the  Code  of  Civil  Procedure 
provides:  "If  the  homestead  selected  by  the 
husband  and  wife,  or  either  of  them,  during 
their  coverture,  and  recorded  while  both  were 
living,  was  selected  from  the  community  prop- 
erty, or  from  the  separate  property  of  the 
person  selecting  or  joining  in  the  selection  of 
the  same,  It  vests,  on  the  death  of  the  hus- 
band or  wife,  absolutely  in  the  survivor." 
This  case  comes  within  the  language  of  the 
above-quoted  section.  It  has  been  held  In 
such  case  that  the  title  vests  by  operation 
of  law  in  the  survivor  Immediately  upon 
the  death  of  the  other  spouse,  without  any 
order  setting  apart  the  homestead  (Baker  v. 
Brlckell,  87  Cal.  330,  25  Pac.  489,  1067 ;  Fish- 
er v.  Bartholomew  [Cal.  App.]  88  Pac.  608, 
and  cases  cited),  and  the  title  to  such  home- 
stead could  not  be  affected  by  a  subsequent 
order  of  the  court  (Fisher  v.  Bartholomew, 
supra ;  Estate  of  Fath,  132  Cal.  612,  64  Pac. 
(  095). 

It  is  contended  by  appellant  that,  notwith- 
standing the  language  of  the  section  quoted, 
the  survivor  gets  title  to  the  homestead  sub- 
ject to  the  provisions  of  the  Civil  Code  as  to 
reaching  any  excess  in  value  beyond  $5,000 
by  process  in  behalf  of  creditors  of  the  de- 
ceased. In  other  words,  it  is  claimed  that  to 
"'vest  absolutely  in  the  survivor"  does  not 
mean  to  "vest  absolutely,"  but  to  vest  sub- 
ject to  the  right  of  the  creditors  of  the  deceas- 
ed to  reach  any  excess  of  $5,000  in  value. 
Such,  in  our  opinion,  is  not  the  meaning  of 
the  section.  We  must  read  the  sections  of  the 
Codes  together  for  the  purpose  of  arriving  at 
the  intent  and  purpose  of  any  particular  pro- 
vision. It  Is  provided  in  the  Civil  Code,  under 
the  title  relating  to  homesteads  (section 
1265),  as  follows:  "From  and  after  the  time 
the  declaration  is  filed  for  record,  the  prem- 
ises therein  described  constitute  a  home- 
stead. If  the  selection  was  made  by  a  mar- 
ried person  from  the  community  property, 
the  land,  on  the  death  of  either  of  the 
spouses,  vests  in  the  survivor,  subject  to  no 
other  liability  than  such  as  exists  or  has 
been  created  under  the  provisions  of  this 
title;  in  other  cases,  upon  the  death  of  the 
person  whose  property  was  selected  as  a 


homestead,  it  shall  go  to  his  heirs  or  devisees, 
subject  to  the  power  of  the  superior  court  to 
assign  the  same  for  a  limited  period  to  the 
family  of  the  decedent ;  but  In  no  case  shall  it 
be  held  liable  for  the  debts  of  the  owner,  ex- 
cept as  provided  In  this  title."  This  section 
adds  the  provision  "subject  to  no  other  lia- 
bility than  such  as  exists,  or  has  been  created 
under  this  title,"  and  again  emphasizes  the 
intention  of  the  Legislature  by  adding,  "but 
In  no  case  shall  it  be  held  liable  for  the 
debts  of  the  owner,  except  as  provided  in  this 
title."  These  provisions  must  be  read  into 
section  1474,  Code  of  Civil  Procedure. 

We  must,  then,  look  to  the  liabilities  creat- 
ed by  the  title  on  homesteads  (Civ.  Code,  § 
1241),  and  we  there  find  the  following:  "The 
homestead  is  subject  to  execution  or  forced 
sale  in  satisfaction  of  judgments  obtained: 
(1)  Before  the  declaration  of  homestead  was 
filed  for  record  and  which  constitute  liens 
upon  the  premises.  (2)  On  debts  secured  by 
mechanics,  contractors,  subcontractors,  arti- 
sans, architects,  builders,  laborers  of  every 
class,  material  men's  or  vendors*  liens  upon 
the  premises.  (3)  On  debts  secured  by  mort- 
gages of  the  premises,  executed  and  acknowl- 
edged by  husband  and  wife,  or  by  an  unmar- 
ried claimant  (4)  On  debts  secured  by  mort- 
gages on  the  premises,  executed  and  recorded 
before  the  declaration  of  homestead  was 
filed  for  record."  The  creditors'  claim  In  this 
case  does  not  come  within  the  class  enumerat- 
ed in  said  section,  and  therefore  the  home- 
stead is  not  subject  to  this  liability. 

It  Is  claimed  that  the  latter  part  of  section 
1474,  Code  Civ.  Proc.,  which  provides:  "In 
either  case  it  is  not  subject  to  the  payment 
of  any  debt,  or  liability  contracted  by  or 
existing  against  the  husband  and  wife,  or 
either  of  them,  previous  to  or  at  the  time  of 
the  death  of  such  husband  and  wife,  except  as 
provided  in  the  Civil  Code" — is  sufficient  to 
show  that  the  intention  was  to  allow  general 
creditors  to  reach  the  excess  in  value  over 
$5,000.  In  our  opinion  such  is  not  the  proper 
construction  of  the  statute.  It  evidently 
means  the  provisions  of  section  1241  of  the 
Civil  Code  hereinbefore  quoted.  The  particu- 
lar provision  of  the  Code  herein  quoted,  with 
reference  to  homesteads  upon  the  death  of 
the  husband  or  wife,  Is  the  particular  pro- 
vision of  the  Civil  Code  that  governs.  It  is  a 
special  provision  relating  to  the  very  ques- 
tion as  to  where  the  title  to  the  homestead 
vests  In  case  of  the  death  of  the  husband  or 
wife. 

Section  1476  of  the  Code  of  Civil  Procedure 
seems  to  contemplate  that,  if  the  homestead 
exceeded  In  value  the  sum  of  $5,000  at  the 
time  It  was  selected  and  recorded,  the  excess 
over  $5,000  may  be  reached.  This  Is  evident- 
ly upon  the  theory  that  a  homestead  could  not 
be  valid  upon  premises  which  exceeded  $5,000 
in  value  at  the  time  of  the  selection.  It  is 
not  necessary  to  decide  the  question  in  this 
case,  for  the  reason  that  It  is  not  pretended 
that  the  premises  were  of  the  value  of 
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95,000  at  the  time  of  the  selection  of  the 
homestead.  It  Is  true  that  under  the  con- 
struction herein  given  the  creditors  of  a  de- 
ceased person  would  not  have  the  right  to 
reach  the  value  of  the  homestead  in  excess 
of  $5,000,  which  they  could  have  reached  dur- 
ing his  lifetime,  and  are  thus  placed  In  a 
worse  position  by  his  death ;  but  for  this  rea- 
son we  cannot  change  the  statute.  A  creditor 
is  presumed  to  know  the  law,  and  Its  pro- 
visions in  relation  to  homesteads  and  ex- 
emptions. The  homestead  being  of  record, 
and  the  Code  making  provision  as  to  where 
it  should  vest  on  the  death  of  deceased,  the 
debts  were  contracted  with  reference  to  the 
law  and  to  the  right  of  the  widow  to  take 
the  homestead  free  from  such  debts.  The 
homestead  was  free  from  liability  to  general 
creditors  at  the  time  It  became  such.  It  con- 
tinued so  during  the  lifetime  of  deceased,  un- 
less it  became  of  greater  value  than  $5,000. 
It  vested  In  the  survivor  entirely  free  from 
such  liability,  no  matter  what  Its  value  at 
the  time  of  the  death.  The  wife  held  In  the 
nature  of  a  joint  tenant,  with  the  right  of 
survivorship. 
The  order  is  affirmed. 

We  concur:   HALL  J. ;  KERRIGAN,  J. 


(7  Cal.  App.  206) 

ZIPPERLEN  et  al.  v.  SOUTHERN  PAC. 
CO.   (Civ.  380.) 

(Court  of  Appeal,  Third  District,  California. 
Dec.  24,  1007.    Rehearing  Denied  by  Su- 
preme Court  Feb.  20,  1008.) 

L  Tbial— Witnesses  —  Credibility  —  Ques- 
tion FOB  JCBY. 

Where  inconsistency  or  apparent  inconsist- 
ency in  testimony  is  developed  through  cross- 
examination,  it  is  for  the  jury  to  determine 
whether  the  witness  is  unworthy  of  belief. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  5§  334-335.] 

2.  Railboads— Stbeet  Crossing  Accident- 
Liability. 

If  plaintiff  before  undertaking  to  cross  rail- 
road tracks  at  a  street  crossing  exercised  rea- 
sonable and  ordinary  care,  and  if,  after  the  en- 
gineer or  fireman  on  an  approaching  engine  ap- 
plied steam  to  the  engine,  the  horse  plaintiff 
was  driving  became  frightened  and  stood  upon 
the  track  on  which  the  engine  was  moving,  and 

Elaintiff  attempted  to  urge  the  horse  forward, 
ut  could  not  do  so,  the  company's  employes 
were  bound  to  keep  a  lookout  and  to  ascertain 
whether  the  crossing  was  clear,  and  if  they  fail- 
ed to  do  so,  and  plaintiff  was  injured  in  con- 
sequence without  any  fault  on  ber  part,  the 
company  is  liable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  §  088.] 

&  Appbal— Review— Vebdict  —  Conclusive- 
ness. 

A  verdict  on  a  substantial  conflict  of  evi- 
dence will  not  be  disturbed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  if  3935-3937.] 

4.  Railboads— Stbeet  C bossing  Accident— 
Evidence— Sufficiency. 

Evidence,  in  an  action  against  a  railway 
company  for  injury  to  one  driving  across  tracks 
at  a  street  crossing  and  struck  by  aa  engine, 


held  sufficient  to  sustain  a  verdict  and  judg- 
ment for  plaintiffs. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads.  §§  1138-1150.] 

5.  Witnesses — Contradiction — When  Pbop- 
eb. 

The  rule  authorising  the  contradiction  of 
one's  own  witness  is,  in  its  application,  like  the 
rule  as  to  impeachment,  attended  by  more  or 
less  danger  of  producing  injustice,  and  hence 
should  never  be  exercised  except  where  the  exi- 
gencies of  the  situation  clearly  warrant  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  g  1268.] 

6.  Same— Effect  of  Testimony. 

Code  Civ.  Proc.  |  2049,  prohibits  a  party 
to  impeach  his  own  witness  by  evidence  of  bad 
character,  but  provides  that  he  may  contra- 
dict him  by  other  evidence,  and  may  also  show 
that  he  has  made  inconsistent  statements  with 
his  present  testimony,  as  provided  In  section 
2052.  Section  2052  provides  that  a  witness  may 
be  impeached  by  evidence  of  inconsistent  state- 
ments, but  that  he  must  be  first  given  a  chance 
to  refresh  his  memory  by  having  his  attention 
called  to  the  circumstances  of  times,  places,  and 
persons  present  when  such  statements  were 
made.  Held,  that  though  the  effect  of  admit- 
ting testimony  to  contradict  one's  own  witness 
may  be  practically  the  same  aa  if  offered  for 
impeachment  the  only  purpose  for  which  the 
testimony  may  be  given  is  merely  to  explain  the 
manifestly  awkward  position  in  which  a  party 
has  been  placed  through  unexpected  testimony 
of  his  own  witness;  section  2049  not  authoriz- 
ing the  "impeachment"  of  one's  own  witness  in 
the  true  legal  sense  of  that  term,  the  reference 
to  section  2052  merely  meaning  that,  before  be- 
ing permitted  to  prove  that  his  witness  has 
made  inconsistent  statements,  the  party  must 
lay  the  foundation  as  provided  by  section  2052. 

7.  Same. 

The  rule  under  the  express  terms  of  Code 
Civ.  Proc.  f  2049,  that  one  may  contradict  his 
own  witness  or  show  that  he  has  made  incon- 
sistent statements  is  subject  to  the  qualifica- 
tion that  the  witness  must  give  testimony  dam- 
aging to  the  party  calling  him,  and  that  it 
must  appear  that  such  party  has  been  misled 
and  taken  by  surprise  and  had  reason  to  believe 
that  the  witness  would  give  favorable  testi- 
mony. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  50,  Witnesses,  S  1268.] 

8.  Same. 

A  party  will  not  be  permitted  under  guise 
of  the  rule  that  one  may  contradict  his  own 
witness  or  show  that  he  has  made  inconsistent 
statements  to  present  to  the  jury  mere  hearsay 
declarations. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  §  1268.] 

9.  Same. 

If,  in  an  action  against  a  railway  company 
for  injury  to  one  struck  by  an  engine  at  a  street 
crossing,  it  was  plaintiff's  theory  that  the  engi- 
neer was  negligent  in  failing  to  keep  a  lookout, 
the  engineers  testimony,  as  her  witness,  that 
he  saw  her  approaching  the  crossing  was  ad- 
verse to  plaintiff  as  affecting  her  right  to  show 
that  he  had  made  an  inconsistent  statement 

[Ed.  Note— For  cases  in  point  see  Cent  Dig. 
vol.  50,  Witnesses,  §  1268.] 

10.  Appeal— Harmless  Ebbob— Admission  of 
Evidbnob. 

If,  in  an  action  against  a  railway  company 
for  injury  to  one  struck  by  an  engine  at  a 
street  crossing,  plaintiff  relied  on  the  last  clear 
chance  theory,  the  admission  of  testimony  for 

E lain  tiff  rebutting  the  engineer's  testimony,  as 
er  witness,  that  he  saw  ber  approaching  the 
crossing  was  harmless  to  the  company;  it  ap- 
pearing that  if  the  jury  found  on  that  theory 
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the  verdict  was  based  largely  upon  the  engi- 
neer's testimony. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  5  4175.] 

11.  Tbiai/— Preliminary  Questions  of  Fact—' 
Questions  fob  Jury— witnesses— Contra- 
diction. 

Whether  a  party  whose  witness  has  given 
unfavorable  testimony  was  surprised  as  affect- 
ing his  right  to  show  inconsistent  statements  by 
the  witness  is  a  question  for  the  court, 

12.  Witnesses— Contradiction. 

Though  in  determining  whether  a  party  has 
been  surprised  by  unfavorable  testimony  of  his 
own  witness,  as  affecting  his  right  to  show  an 
inconsistent  statement  of  the  witness,  the  bet- 
ter practice  is  to  receive  evidence  through  sworn 
witnesses,  much  is  left  to  the  trial  court's  dis- 
cretion, and  there  was  no  abuse  of  discretion 
in  accepting  aa  a  basis  for  evidence  of  an  in- 
consistent statement  unsworn  statements  of  the 
party's  counsel  that  the  unfavorable  testimony 
was  different  from  that  which  the  party's  attor- 
neys understood  it  would  be. 

13.  RaHjRoa ds — Street  Crossing  Accident— 
Liability. 

If  an  engineer  did  not  see  one  crossing 
the  track  until  she  was  in  a  position  of  danger, 
and  then  could  have  avoided  injuring  her,  he 
was  negligent  in  not  doing  so,  though  she  was 
primarily  negligent. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  41,  Railroads,  ff  1096-1099.] 

14.  Evidence— Res  Gestae. 

In  an  action  against  a  railway  company 
for  injury  to  one  struck  by  an  engine  while 
crossing  a  track,  evidence  that  in  the  injured 
person's  presence  and  immediately  following  the 
accident  the  engineer  asked  the  fireman  '*Why 
didn't  vou  tell  me  to  stop?"  was  admissible  as 
part  of  the  res  gestae. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  20,  Evidence,  IS  351-368.] 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty; H.  Z.  Austin,  Judge. 

Personal  Injury  action  by  Minnie  Zipperlen 
and  another  against  the  Southern  Pacific  Com- 
pany. From  a  judgment  for  plaintiffs,  de- 
fendant appeals.  Affirmed. 

L.  L.  Cory,  for  appellant.  G.  W.  Cart- 
wright  and  Edgar  S.  Van  Meter,  for  respond- 
ents. 

HART,  J.  Action  for  damages  for  person- 
al Injuries.  The  verdict  of  the  jury  was  In 
favor  of  plaintiffs  for  the  sum  of  $4,125,  and, 
agreeably  to  said  verdict  judgment  was  en- 
tered In  their  favor  for  that  sum.  The  ap- 
peal, supported  by  a  bill  of  exceptions,  Is  from 
said  judgment 

The  defendant  corporation,  at  the  time 
plaintiff,  Mrs.  Zipperlen,  received  the  injuries 
for  which  reparation  in  damages  is  sought 
through  this  action,  operated  a  steam  rail- 
way through  and  over  certain  public  streets 
In  the  city  of  Fresno.  On  the  13th  day  of 
February,  1900,  said  plaintiff  was  traveling 
in  a  conveyance,  drawn  by  a  Bingle  horse, 
along  Tuolumne  street  In  said  city.  The 
complaint  alleges  that  said  street  was  "a 
regularly  laid  out,  open,  and  traveled  public 
highway  in  the  said  city  of  Fresno  from  the 
west  part  of  said  city  to  the  east  part  there- 
of,'* and  that  said  street  crosses  the  railroad 
tracks  of  defendant  at  a  point  between  G 


and  H  streets  In  said  city.  While  the  plain- 
tiff was  attempting  to  cross  said  tracks  on 
said  Tuolumne  street,  the  vehicle  In  which 
she  was  riding  was  struck  by  a  locomotive 
or  "yard  engine,"  used  by  defendant  for 
"switching  purposes,"  with  the  result  that  she 
was  thrown  with  great  violence  to  the  ground, 
sustaining  a  fracture  of  the  thigh,  or,  tech- 
nically, the  femur  bone,  and  other  less  serious 
injuries.  The  plaintiff  alleges  that  the  in- 
juries suffered  by  her  were  due  to  the  negli- 
gence of  the  defendant  The  claims  of  the 
plaintiffs  are  resisted  by  the  defendant  upon 
the  ground  of  contributory  negligence.  A 
reversal  of  the  judgment  Is  insisted  upon 
for  the  following  reasons:  (1)  "That  the  evi- 
dence discloses,  without  substantial  conflict, 
that  the  accident  was  occasioned  by  the  con- 
tributory negligence  and  want  of  care  of  the 
plaintiff;"  (2)  "the  court  erred  in  allowing 
In  evidence,  as  against  this  defendant  a  cer- 
tain conversation  of  the  engineer  o*  the  de- 
fendant long  after  the  accident  occurred;" 
(3)  "errors  of  the  court  in  allowing,  and  refus- 
ing to  give,  certain  Instructions  to  the  Jury.** 

From  the  nature  of  the  instructions  sub- 
mitted to  the  Jury  by  the  court,  it  is  evident 
that  the  case  was  tried  upon  two  distinct 
and  diametrically  opposite  theories,  vis.:  (1) 
Knowledge  on  the  part  of  the  engineer  of  the 
perilous  position  of  Mrs.  Zipperlen  and  his 
failure  to  exercise  the  care  Imposed  upon  bun 
under  such  circumstances  to  prevent  the  ac- 
cident resulting  in  the  damage.  (2)  Want  of 
knowledge  on  the  part  of  the  engineer  that 
any  one  at  all  was  attempting  to  make  the 
crossing,  due  to  his  gross  carelessness  and 
negligence  in  not  looking,  before  and  while 
the  engine  was  moving  toward  the  crossing, 
to  ascertain  whether  or  not  It  was  clear. 
The  first-stated  proposition,  it  will  be  noted, 
involves  what  is  known  as  the  doctrine  of  the 
"last  clear  opportunity"— that  Is,  that  the  en- 
gineer, having  discovered  Mrs.  Zipperlen's 
perilous  situation  before  damage  was  done, 
failed  to  exercise  ordinary  care  to  prevent 
the  accident.  Bennlchsen  v.  Market  St.  Ry. 
Co.,  149  Cal.  22,  84  Pac.  420.  The  second 
proposition  involves  the  contention  that  the 
engineer  moved  his  engine  toward  the  cross- 
ing without  exercising  any  care  whatever,  or 
in  total  disregard  of  the  duty  as  to  care  im- 
posed upon  him — that  is,  without  looking 
down  the  track  on  which  his  engine  was  mov- 
ing to  learn  whether  the  crossing  was  clear 
or  In  use  by  some  traveler.  In  order  that  a 
clear  understanding  may  be  conceived  of  two 
of  the  points  urged  against  the  validity  of  the 
judgment — Insufficiency  of  the  evidence  to 
sustain  the  verdict  of  which  the  judgment  is 
predicated,  and  errors  in  the  giving  of  certain 
instructions — it  will  be  necessary  to  review 
the  evidence  to  some  extent 

The  testimony  of  the  engineer  Mosier  (in- 
troduced as  a  witness  by  the  plaintiff)  is  to 
the  effect  that  just  previous  to  the  accident 
his  engine  was  standing,  according  to  his 
best  judgment,  about  2,000  feet  north  of  the 
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Tuolumne  street  crossing ;  that  he  was  sit- 
ting on  the  right  hand  side  of  the  cab  at  the 
time ;  that,  after  he  started  the  engine,  and 
was  going  in  the  direction  of  and  approaching 
said  street,  he  was  looking  toward  the  cross- 
ing. He  proceeded:  "I  was  keeping  a  close 
lookout  upon  the  track  In  the  direction  In 
which  the  engine  was  moving  to  see  that  the 
crossing  was  clear.  My  fireman  was  on  the 
left  band  side  of  the  engine,  and  at  that  time 
was  ringing  the  bell.  *  *  *  I  came  down 
the  Collls  main  line  from  the  roundhouse.  It 
is  the  first  track  west  of  the  main  line,  which 
would  be  the  third  line  coming  from  the  west 
*  •  *  In  crossing  the  railroad  from  Q 
street  upon  Tuolumne  street  I  think  a  cart 
would  cross  the  two  tracks  before  reaching 
the  track  I  was  on.  I  should  judge  I  was 
backing  up  about  four  or  five  miles  an  hour. 
There  were  automatic  brakes  and  reverse  up- 
on this  engine.  I  ought  to  stop  It  in  five  or 
six  feet,  or  eight  feet,  anyway,  at  tbe  rate  I 
was  then  going.  I  cannot  say  Just  when  was 
the  first  time  I  saw  the  horse  and  cart  of 
Mrs.  Zipperlen,  It  was  quite  a  distance  when 
I  saw  her  coming.  She  was  then  coming 
down  from  G  street  and  was  traveling  east. 
In  order  to  see  her  I  would  not  have  to  look 
across  where  the  fireman  was  sitting  on  that 
engine.  I  could  sit  up  there  and  look  on 
both  sides,  as  it  had  a  low  tender.  I  could 
see  the  whole  front  all  the  time  and  the  whole 
situation.  I  could  see  the  track  back  of  the 
tender.  I  would  say  I  could  see  the  track 
back  of  the  tender  as  far  as  across  this  court- 
room here.  I  could  see  a  horse  or  buggy 
crossing  the  track  as  far  away  as  across  this 
courtroom  by  looking  over  the  tender.  I  could 
look  over  the  tender  and  could  see  Mrs.  Zip- 
perlen coining  In  the  cart.  There  was  no  time 
after  I  first  saw  her  that  It  would  have  been 
Impossible  for  me  to  see  her  before  the  ac- 
cident, and  I  watched  her,  and  I  watched  her 
during  the  whole  time.  When  I  first  saw  her 
she  was  going  east  coming  down  Tuolumne 
street."  The  witness  Stoner,  who  was  driv- 
ing toward  Tuolumne  street,  and  was  some 
30  or  40  feet  back  of  Mrs.  Zipperlen  when  the 
latter  started  across  the  tracks,  testified  that 
"when  she  got  to  the  crossing  she  looked  up 
and  down  to  see  if  there  were  any  cars,  and 
saw  a  clear  track  and  started  to  go  across. 
The  engine  was  then  about  50  yards  from  the 
crossing  on  Tuolumne  street,  and  was  stand- 
ing. I  saw  the  fireman  when  it  started  to 
back  down  on  the  track.  The  fireman  was 
sitting  in  his  seat  looking  east  I  did  not 
watch  the  engine  continuously  until  It  ar- 
rived at  the  crossing.  The  rear  end  of  the 
tender  was  about  six  or  eight  feet  from  the 
buggy  when  I  saw  it  next  I  should  judge 
the  engine  was  going  about  three  miles  an 
hour.  Mrs.  Zipperlen  did  not  stop  traveling 
or  check  up  her  horse  to  see  whether  the 
track  was  clear,  and  did  not  stop  at  any  time 
after  until  the  accident.  She  could  not  have 
stopped  without  my  observing  it.  There  was 
no  time  while  Mrs.  Zipperlen  was  driving 


along  upon  that  track  that  she  crossed  entire- 
ly over  the  track  upon  which  the  engine  and 
tender  were  backing,  prior  to  the  accident 
She  could  not  have  done  that  without  my  see- 
ing her.  I  did  not  observe  her  horse  backing 
Into  the  engine,  •  *  •  I  did  not  see  the 
engine  slack  speed  before  the  collision.  •  *  * 
The  fireman  was  not  looking  In  Mrs.  Zipper- 
ten's  direction,  that  I  saw.  He  was  not  ring- 
ing the  bell,  and  no  bell  was  rung.  I  am  posi- 
tive no  bell  was  rung.  I  could  see  the  en- 
gineer's head  sticking  up  over  the  cab.  I 
might  if  I  looked,  but  I  do  not  think  It  would 
have  been  possible  for  the  engineer  to  sit  on 
that  side  without  my  observing  him.  I  have 
acted  as  a  fireman  on  the  railroad.  At  the 
time  of  the  collision  the  cart  had  Just  come 
on  the  first  rail ;  tbe  horse's  ears  were  about 
past  the  tender.  I  am  sure  of  that  Just  as 
the  collision  took  place  the  engineer  started 
the  engine  the  other  way."  Mrs.  Zipperlen 
testified  that  she  had  been  familiar  with  the 
crossing  at  Tuolumne  street  for  about  eight 
years,  and  that  when  she  reached  the  cross- 
ing and  before  Starting  to  pass  over  It  she 
"paused  to  see  that  the  track  was  clear"; 
that  she  observed  that  tbe  engineer  was  stand- 
.  ing  on  one  of  the  tracks,  about  75  or  100  feet 
from  the  crossing,  and  then  started  across. 
"I  was  perhaps  12  feet,  or  something  like 
that,  from  the  track  that  the  engine  was 
standing  on.  When  I  saw  the  engine  stand- 
ing still  I  started  to  cross.  I  was  traveling 
at  a  slow,  little  trot  As  I  started  to  cross 
the  engine  started  to  back  up,  and  then  the 
engine  struck  the  cart.  I  tried  to  back— back 
her  off — but  of  course  the  engine  frightened 
the  horse  and  I  could  not  do  anything  with 
her.  She  was  badly  frightened.  I  was  not 
driving  with  a  whip,  and  had  no  whip  in  my 
hand,  and  I  heard  no  bell  ringing.  When  I 
first  saw  the  engine  1  saw  the  fireman.  He 
was  then  on  the  west  side  of  the  cab.  I  did 
not  see  the  engineer.  I  think  I  could  have 
seen  the  engineer  if  he  had  been  In  the  cab 
and  high  enough  to  have  seen  me  over  the 
tender.  I  do  not  think  the  fireman  saw  me. 
I  observed  the  engine  as  it  came  on  down. 
I  did  not  notice  the  fireman  looking  in  my 
direction  as  long  as  I  looked.  Of  course,  aft- 
er the  horse  became  unmanageable,  I  had  all 
I  could  do  to  watch  her.  I  do  not  think  at 
any  time  I  crossed  entirely  over  the  crossing 
upon  which  the  engine  was  backing.  I  did 
not  see  the  engineer  or  the  engineer's  face  at 
any  time.  I  did  not  hear  the  whistle  blow. 
I  do  not  think  the  engine  was  coming  back 
very  fast.  After  the  engine  struck  the  cart 
and  I  was  thrown  out  upon  the  ground,  I 
was  lying  right  along  side  of  the  engine,  or 
along  side  of  the  track  rather.  I  could  not 
see  exactly  how  far  the  engine  was  from  me 
when  I  sa w  It  moving  towards  me.  Possi- 
bly It  was  the  length  of  this  room,  maybe  not 
quite  so  far.  When  the  engine  struck  the 
cart  the  horse  reared  up  to  one  side— toward 
the  right.  The  tender  did  not  strike  me. 
When  the  engine  struck  the  wheel,  it  threw 


Digitized  by  Google 


1052  33  PACIFIC 

me  out.  I  rather  think  I  fell  backwards. 
The  engine,  tender,  and  wheels,  Just  at  the 
moment  I  struck  the  ground,  were  beside  me. 
I  was  lying  pretty  close  to  the  track,  as  close 
as  I  could  possibly  be  without  being  Injured 
by  the  wheels.  The  engine  then  ran  on 
ahead,  and  I  think  the  engineer  sent  the  fire- 
man to  get  it.  I  first  saw  the  engineer  when 
he  stooped  to  pick  me  up  about  a  couple  ot 
minutes  afterwards."  Hosier,  the  engineer, 
testifying  for  the  defense,  repeated  that  he 
saw  "Mrs.  Zipperlen  at  all  times  from  the 
time  she  started  to  cross  until  she  got 
across";  that  he  "could  see  the  whole  rig 
until  I  got  as  close  as  the  width  of  this  room 
to  it— about  30  feet."  He  stated  that  Mrs. 
Zipperlen  had  crossed  the  track  the  engine 
was  on,  when  her  horse  became  frightened 
and  began  to  "buck  and  back,"  and  backed 
onto  the  track  on  which  the  engine  was  mov- 
ing. He  declared  that  when  the  engine  was 
six  or  eight  feet  from  the  cart,  and  the  mo- 
ment the  horse  began  backing  toward  the 
track  the  engine  was  on,  he  stopped  the  en- 
gine as  soon  as  he  could,  "put  on  the  brakes 
and  reversed  the  engine."  The  horse  kept 
on  backing,  he  continued,  until  it  struck  the 
engine,  causing  Mrs.  Zipperlen  to  be  thrown 
to  the  ground.  E.  F.  Phillips  testified  for 
the  defendant  that  he  saw  the  engine  backing 
down  the  track  toward  the  crossing  over 
which  Mrs.  Zipperlen  attempted  to  pass.  He 
said  that  "the  best  of  my  recollection  Is  that 
the  locomotive  was  backing  down,  without 
any  stop  whatever  from  the  roundhouse,  and 
I  heard  its  bell  ringing  as  it  was  backing 
down.  The  locomotive  came  on  down,  and 
when  the  engineer  saw  her  crossing  the 
tracks  it  slowed  up  very  perceptibly.  I  can- 
not say  now  whether  it  made  a  full  stop  or 
not,  but  I  think  it  did.  I  think  it  kept  on 
coming  very  nearly  to  a  stop.  Then  her 
horse  crossed  the  track  that  the  locomotive 
was  approaching  on,  and  got  the  cart  wheels, 
as  far  as  I  could  see  from  where  I  was,  be- 
tween the  rails  of  the  track  beyond  the  track 
that  the  locomotive  was  approaching  on ;  then 
her  horse  got  unmanageable.  She  had  no 
whip  to  strike  him  with.  She  did  all  she 
could  with  the  lines  to  urge  him  on,  and,  in- 
stead of  his  going  forward  as  she  wlshed_  he 
would,  he  commenced  backing,  and  backed  in 
a  quarter  circle  until  the  wheel  of  the  cart 
was  struck  by  the  approaching  locomotive, 
with  just  enough  force  to  upturn  the  cart 
onto  the  other  wheel  and  threw  her  from  the 
vehicle." 

The  foregoing  constitutes  the  substance  of 
the  testimony  given  on  direct  examination  of 
the  principal  witnesses  introduced  by  both 
sides.  The  cross-examination  of  the  witness- 
es, particularly  that  of  Mrs.  Zipperlen,  re- 
vealed some  discrepancies  and  Inconsistencies 
which  were  of  a  character  to  make  them  pe- 
culiarly a  matter  for  the  Jury  to  settle  to  its 
own  satisfaction.  A  written  statement,  ob- 
tained from  Mrs.  Zipperlen  a  few  hours  after 
the  accident  happened,  by  Dr.  Maupin,  the 
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defendant's  local  surgeon,  and  to  which  state- 
ment the  husband  of  Mrs.  Zipperlen  signed 
.  the  name  of  his  wife,  contained  a  declaration 
that  the  horse  she  was  driving  was  wholly 
to  blame  for  the  accident.  This  writing  waa 
shown  to  Mrs.  Zipperlen,  and  she  was  asked, 
on  cross-examination,  if  she  ninda  the  state- 
ment Her  reply  was  that,  while  she  waa 
able  to  recall  that  Dr.  Maupin  had  called  to> 
interview  her  on  the  day  of  the  accL'ent,  she 
had  no  recollection  of  making  the  d*  lara- 
tions  which  the  written  statement  indicated 
she  had  made.  But,  as  before  declared, 
whatever  inconsistency  or  apparent  incon- 
sistency might  have  been  developed  In  her 
testimony  through  her  cross-examination,  it 
was,  after  all,  for  the  Jury,  and  not  for  this 
court,  to  determine  whether  her  evidence  had 
been  thus  shaken  or  shown  to  be  unworthy  of 
belief. 

It  Is,  however,  plain  to  be  seen  from  the 
evidence,  of  which  we  think  we  have  given  a 
fair  conspectus,  that  either  of  the  two  theor- 
ies upon  which  the  case  was  tried  in  the 
court  below  is  supportable  by  the  proofs. 
From  the  testimony  of  Stoner,  a  strong  In- 
ference may  be  drawn  that  neither  the  en- 
gineer nor  his  fireman  saw  Mrs.  Zipperlen  at 
any  time,  and  knew  nothing  of  her  presence 
upon  the  crossing  until  the  engine  had  col- 
lided with  the  cart  The  Jury  would  have 
been  warranted  from  the  engineer's  testi- 
mony, and  from  the  circumstance  that  the 
engine  proceeded  to  move  down  the  track  to- 
ward the  crossing  after  she  started  over  the 
crossing,  and  from  the  probability  that  had 
the  engineer  seen  Mrs.  Zipperlen  in  the  act 
of  passing  over  the  crossing  when  he  claimed, 
that  he  did,  he  would  have  stopped  his  en- 
gine long  before  he  reached  the  crossing,  and 
remained  at  a  standstill  until  she  got  beyond 
any  possibility  of  danger,  In  adopting  the 
view  that  the  negligence  of  the  defendant 
consisted  In  the  failure  of  the  engineer  to 
look  for  the  purpose  of  determining  whether 
the  crossing  was  clear.  Upon  this  theory, 
the  following  instruction,  of  which  particu- 
lar complaint  is  made,  contains  a  clear  dec- 
laration of  the  law,  and  was,  therefore,  prop- 
er and  pertinent:  "If  you  believe  from  the 
evidence  that  plaintiff  Minnie  Zipperlen  be- 
fore undertaking  to  cross  the  railroad,  at 
said  time,  exercised  reasonable  and  ordinary 
care,  and  if  you  believe  that,  after  the  en- 
gineer or  fireman  gave  steam  to  their  engine, 
the  horse  which  the  said  Minnie  Zipperlen 
was  driving  became  frightened  and  stood  up- 
on the  track  on  which  the  engine  and  tender 
were  so  moving  towards  her,  and  that  plain- 
tiff Minnie  Zipperlen  endeavored  to  urge  the 
horse  forward,  but  could  not  do  so,  then  the 
court  charges  you  that  the  law  Imposed  upon 
the  servants  of  the  defendant  the  duty  of 
keeping  a  lookout  and  to  observe  and  ascer- 
tain whether  the  crossing  was  clear,  and  If 
tbey  failed  to  do  so,  and  the  said  Minnie 
Zipperlen  was  Injured  in  consequence  of  their 
failure  so  to  do,  without  any  fault  on  her 
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part,  your  verdict  should  be  for  the  plaintiff, 
and  you  should  assess  such  damages  as  you 
may  deem  just  under  all  the  circumstances, 
not  exceeding  the  amount  prayed  for." 

There  is  nothing  in  the  case  of  Bennichsen 
v.  Market  Street  Ry.  Co.,  149  Cal.  18,  84  Pac 
420,  in  conflict  with  the  views  herein  express- 
ed. The  Instruction  given  to  the  jury  in  that 
case  was  upon  the  assumption  that  there  was 
evidence  showing  that  the  motor-man  saw 
the  plaintiff  in  a  situation  of  danger,  and  de- 
clared that  she  was  entitled  to  recover  "If 
the  defendant's  employes  could  have  avoided 
the  Injury  by  the  exercise  of  ordinary  care." 
The  Supreme  Court  reversed  the  case,  be- 
cause there  was  no  evidence  disclosed  by  the 
record  "that  the  motorman  'had  an  opportu- 
nity' to  avoid  injuring  the  plaintiff,  or  that 
he  discovered  her  in  a  perilous  situation." 
If  the  record  in  that  case  had  contained  evi- 
dence justifying  it,  the  instruction  would  not, 
of  course,  have  been  subject  to  criticism. 
There  Is  no  claim  that  the  instruction  chal- 
lenged here  does  not  contain  a  correct  state- 
ment of  the  law,  and  if,  as  we  have  suggest- 
ed is  the  case,  there  is  evidence  to  which  it 
was  applicable,  then  no  valid  objection  can  be 
urged  against  it 

Upon  the  theory  of  the  "last  clear  opportu- 
nity"— that  is,  that  the  engineer  saw  and 
realized  Mrs.  Zipperlen's  perilous  situation, 
and  had  ample  opportunity  to  have  avoided 
the  accident  by  the  exercise  of  reasonable 
caution  and  care — the  evidence  presents,  we 
think,  a  substantial  conflict,  so  that  with  the 
verdict,  even  if  we  could  say  that  that  was 
the  theory  adopted  by  the  jury,  we  are  pow- 
erless to  Interfere.  The  engineer,  we  have 
seen,  testified  that  he  saw  Mrs.  Zlpperlen  all 
the  time — from  the  moment  she  started  to 
cross  the  tracks;  that  she  had  passed  over 
the  track  over  which  the  engine  was  backing 
just  before  the  engine  reached  the  crossing. 
The  latter  statement  was  designed  to  furnish 
the  Inference  that  the  accident  would  not 
have  occurred  but  for  the  fact  that  the  horse 
became  frightened  and  unmanageable  and 
backed  upon  the  track  in  use  by  the  engine, 
and  backed  into  the  engine,  thereby  causing 
the  accident  But  Stoner  says  that  "there 
was  no  time  while  Mrs.  Zlpperlen  was  driving 
along  upon  that  track  that  she  crossed  entire- 
ly over  the  track  upon  wblch  the  engine  and 
tender  were  backing,  prior  to  the  accident" 
From  this  testimony  it  was  within  the  prov- 
ince of  the  jury  to  conclude  that  Mrs.  Zlpper- 
len had  not  crossed  over  the  track  occupied 
by  the  engine,  and,  from  all  the  circum- 
stances, find  that  the  engineer  knew  such  to 
be  the  fact.  We  are  not  concerned,  it  Is  true, 
with  the  reasoning  of  the  Jury  upon  the  evi- 
dence by  which  It  reacbed  its  verdict  but 
we  may  call  attention  to  the  testimony  for 
the  purpose  of  illustrating  how  it  might 
have  reacbed  Its  conclusion  and  have  been 
justified  under  the  evidence  in  so  doing.  "We 
think  the  evidence  is  sufficient  to  support  the 
verdict  and  judgment 


It  Is  claimed  that  the  court  erred  in  per- 
mitting the  plaintiffs  to  introduce  evidence 
for  the  purpose  of  showing  that  one  of  their 
own  witnesses  had,  prior  to  the  trial,  made 
a  statement  with  reference  to  the  accident 
Inconsistent  with  his  testimony  at  the  trial. 
The  witness  Mosler,  having  been  called  as  a 
witness  by  the  plaintiffs,  testified  to  the  facts 
to  which  we  have  already  adverted  with 
some  particularity,  and  was  then  asked  if  he 
did  not,  addressing  the  husband  of  Mrs.  Zlp- 
perlen, on  the  evening  of  the  day  of  the  acci- 
dent and  alluding  to  the  accident,  say: 
"Ben,  don't  blame  me  for  that.  I  was  not  to 
blame.  I  didn't  see  that  horse  until  its  ears 
projected  past  the  end  of  the  tender."  To 
this  question  he  replied  In  the  negative.  In 
rebuttal,  and  over  the  objection  of  the  de- 
fendant, Bernhard  Zlpperlen  was  allowed  to 
testify  that  Mosier  made  the  statement  em- 
bodied In  the  question.  The  court  below,  as 
well  as  counsel  for  respondents,  appear  to 
have  assumed  that  the  testimony  was  admis- 
sible for  the  purpose  of  impeachment;  but 
we  are  of  the  opinion  that,  while  Its  effect 
may  practically  be  the  same  as  if  offered  for 
impeachment  the  only  reason  for  wblch  such 
testimony  may  be  given  is  merely  to  explain 
the  manifestly  awkward  position  in  which  a 
party  has  been  placed  by  reason  of  state- 
ments made  by  a  witness,  produced  by  him- 
self, contrary  to  what  he  expected  to  prove 
by  said  witness,  and  which  are  calculated 
to  operate  against  the  interests  of  his  cause. 
It  must  be  conceded  that  the  rule  authorizing 
the  contradiction  of  one's  own  witness  is,  in 
its  application,  like  the  rule  as  to  impeach- 
ment, attended  with  more  or  less  danger  of 
producing  injustice,  and,  therefore,  should 
never  be  Invoked  or  allowed  to  be  exercised 
by  the  court  except  where  the  exigencies  of 
the  situation  and  the  circumstances  of  the 
alleged  betrayal  clearly  warrant  it  When 
enforced  on  appropriate  occasions  in  a  prop- 
er way,  It  undoubtedly  produces  a  wholesome 
and  just  result 

The  authority  by  which  a  party  in  this 
state  is  allowed  to  contradict  his  own  wit- 
ness, or  show  that  he  has  made,  at  other 
times,  statements  "Inconsistent  with  bis  pres- 
ent testimony,"  is  found  in  section  2049  of 
the  Code  of  Civil  Procedure.  That  section 
also  provides  that  "the  party  producing  a 
witness  Is  not  allowed  to  impeach  his  credit 
by  evidence  of  bad  character."  And,  as  seen, 
we  think  tbat  the  section  was  not  Intended 
as  authority  for  the  Impeachment  by  any 
means  of  one's  own  witness,  In  the  true  legal 
sense  of  that  term.  Tbe  reference  In  that 
section  to  section  2052  of  the  same  Code 
merely  means,  we  think,  that,  before  being 
permitted  to  prove  tbat  his  witness  has  made 
previous  inconsistent  statements,  the  party 
must  lay  the  foundation  as  provided  by  the 
last-mentioned  section — that  is,  must  give  tbe 
witness  a  chance  to  refresh  his  memory  by 
calling  his  attention  to  the  "circumstances  of 
times,  places,  and  persons  present,"  when 
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and  before  whom  such  alleged  inconsistent 
statement  is  claimed  to  have  been  made. 

There  are,  however,  certain  qualification* 
to  the  rule  established  by  section  2010,  su- 
pra, and  which  It  Is  Indispensably  necessa- 
ry should  be  strictly  observed,  lest  some  oth- 
er important  rule  of  evidence  be  violated. 
First,  the  witness  must  give  testimony  dam- 
aging to  the  party  producing  him.  Second- 
ly, it  must  appear  that  the  party  by  whom 
the  witness  has  been  produced  has  been  mis- 
led and  taken  by  surprise,  and  that  he  had 
reason  to  believe  that  the  witness  would  give 
testimony  favorably  to  his  side.  A  party 
producing  a  witness  virtually  stands  as  an 
indorser  of  the  character  of  such  a  witness, 
and  by  the  act  of  calling  him  to  testify  in 
his  behalf  In  effect  declares  to  the  court  and 
jury  that  the  testimony  of  said  witness  will 
strengthen  and  support  his  contention;  so, 
when  the  witness  gives  evidence  which  tends 
to  destroy,  rather  than  build  up,  the  cause 
of  the  party  who  has  presented  htm  to  the 
court  and  Jury  as  a  person  possessing  In- 
formation valuable  and  material  to  his  side 
of  the  controversy,  the  law  steps  In,  and 
says  that  no  litigant  should  thus  be  placed 
at  the  mercy  of  such  treachery,  and  author- 
izes the  party  to  explain  why  he  called  him 
as  a  witness,  and  thereby  acquit  himself  of 
the  otherwise  disadvantageous  imputation 
of  contributing  toward  making  out  a  case 
against  himself.  But  a  party,  under  the 
guise  of  the  rule  in  question,  will  not  be  suf- 
fered to  present  to  the  Jury  mere  hearsay 
declarations — declarations  admissible  neither 
under  the  rule  of  res  gestae  nor  as  having 
been  made  in  the  presence  and  hearing  of  the 
party  against  whom  they  are  offered.  The 
statement,  the  admission  of  which  under  the 
Indicated  circumstances  is  here  claimed  to 
have  been  prejudicially  erroneous,  could  not, 
it  Is  obvious,  have  gone  into  the  record  either 
as  part  of  the  res  gestae  or  as  a  declaration 
In  the  presence  and  hearing  of  the  opposite 
party.  If  It  was  not  admissible  for  the  pur- 
pose of  "contradicting  the  witness,"  or  of 
showing  that  he  at  another  time  made  state- 
ments "Inconsistent  with  his  present  testi- 
mony," to  the  end  that  the  party  might  ex- 
plain why  he  introduced  him  as  a  witness, 
then  it  was  Incompetent  for  any  purpose,  be- 
cause, If  admitted,  though  a  mere  naked  hear- 
say declaration,  it  would  erroneously  go 
before  the  jury  as  independent  evidence.  We 
are  aware  that  some  early  cases  were  dis- 
posed to  hold  that  such  testimony  was  ad- 
missible under  no  circumstances.  We  have 
not  taken  the  trouble  to  ascertain  whether, 
at  the  time  of  the  filing  of  the  opinions  to 
which  we  refer,  section  2049  of  the  Code  of 
Civil  Procedure,  as  It  now  reads,  was  a 
part  of  our  law  of  evidence;  but  we  would 
be  unable  to  reconcile  the  intimation  In  those 
cases  with  the  language  of  the  section  as  it 
now  exists.  There  Is  no  reason  upon  prin- 
ciple why  a  party  should  not  be  allowed  to 
contradict  his  own  witness  if  the  latter  has 


betrayed  such  party,  and  by  his  unexpected 
testimony  placed  the  party  producing  and, 
standing  sponsor  for  him  in  a  false  light  be- 
fore the  court  or  Jury.  There  is  every  rea- 
son in  principle  why  such  a  practice  should 
be  upheld,  where  it  is  dear  that  It  has  not 
been  abused.  Moreover,  the  Legislature  has 
recognized  the  soundness  of  the  principle. 

The  questions,  then,  determinative  of  the 
admissibility  of  the  testimony  here  are: 
Did  the  witness  give  testimony  adversely  to 
tiie  plaintiffs,  for  whom  he  was  called  to  tes- 
tify? If  so,  does  It  reasonably  appear  that 
the  plaintiffs  were  taken  by  surprise  because 
of  the  nature  of  the  testimony  given  by  said 
witness?  The  plaintiffs  undoubtedly  sought 
to  prove  by  Mosier  that  he  did  not  see  Mrs. 
Zipperlen  until  the  accident  occurred,  and 
that,  therefore,  he  was  not,  when  moving 
his  engine  toward  the  crossing,  exercising  the 
care  and  caution  with  which  he  was  charged 
by  the  law.  But  the  engineer  declared  he  did 
see  her  all  the  time,  the  effect  of  such  dec- 
laration being  that  he  was  approaching  the 
crossing  in  a  careful,  prudent,  and  cautious 
manner.  It  was  then  that  counsel  for  plain- 
tiffs asked  him  if  he  did  not  state  to  Bern- 
hard  Zipperlen  that  he  did  not  see  hia  wife 
until  about  the  time  the  collision  occurred. 
We  doubt  not  that  the  sole  theory  of  the 
plaintiffs,  up  to  the  time  Mosier  was  called 
by  them  and  testified  as  their  witness,  wss 
that  the  engineer's  negligence,  if  there  was 
negligence,  was  due  to  his  total  failure  to 
look  down  the  track  toward  the  crossing  to 
learn  whether  it  was  clear  or  being  used  by 
some  traveler.  In  this  view  and  upon  this 
theory  his  testimony  was  certainly  adverse 
and  damaging  to  plaintiffs.  But,  assuming 
that  the  evidence  shows  the  other  theory  to 
be  the  correct  one,  the  theory  for  which  the 
testimony  of  Mosier  given  as  a  witness  for 
plaintiffs  was  undoubtedly  the  inspiration— 
that  is,  the  last  dear  opportunity  theory— 
and  that  the  jury  adopted  that  view,  then 
the  testimony  of  Bern  hard  Zipperlen  rebut- 
ting the  statements  of  Mosier  was,  it  Is 
manifest,  altogether  immaterial  and  harm- 
less, for  If  the  jury  found  in  accordance  with 
the  last-suggested  theory  It  no  doubt  based 
its  verdict  largely  upon  the  evidence  of  the 
engineer  himself,  said  evidence  tending  more 
to  establish  that  theory  than  the  other. 

The  solution  of  the  second  question  deter- 
minative of  the  competency  of  the  testimony 
appears  to  be  fraught  with  greater  difficulty 
than  the  first,  yet  it  seems  to  us,  as  the  first 
part  of  this  sentence  implies,  that  the  diffi- 
culty is  more  apparent  than  real.  Were  the 
plaintiffs  surprised  by  the  character  of  the 
testimony  given  by  Mosier?  There  is  noth- 
ing in  the  record  showing  that  the  court 
received  evidence  upon  which  to  found  its 
determination  of  this  preliminary  question. 
The  question  Is  one  addressed  solely  to  the 
judgment  of  the  court,  for  it  Is  a  ques- 
tion of  law  with  which  the  Jury  Is  not  con- 
cerned.   The  record  does  show,  however, 
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that  Mr.  Cartwright,  one  of  the  attorneys 
for  the  plaintiffs,  stated  to  the  court,  when 
objection  was  made  to  questions  to  Mosler 
for  the  purpose  of  laying  the  foundation  for 
Bernhard's  testimony,  that  the  statement  of 
Mosler  "Is  entirely  different  from  what  we 
had  expected,"  and  when  it  was  sought  to 
show  the  alleged  contradictory  statements 
through  said  Bernhard,  Mr.  Van  Meter,  for 
the  plaintiffs,  declared  to  the  court  that  Mo- 
ver's testimony  "was  different  from  that 
which  the  plaintiffs'  attorneys  understood 
that  it  would  be,"  and  requested  the  court 
to  instruct  the  jury  that  "this  queslon  Is 
asked  solely  for  the  purpose  of  Impeaching" 
Mosler,  and  "not  for  the  purpose  of  showing 
any  affirmative  fact  other  than  the  impeach- 
ment.'' The  statute  does  not  expressly  point 
out  the  procedure  to  be  adopted  in  such  a 
case,  nor  has  our  attention  been  directed  to 
any  appellate  court  opinion  in  which  any 
suggestion  as  to  the  proper  procedure  Is  ven- 
tured. It  is  obviously  true  that  the  court 
must  be  put  in  possession  of  facts  from 
which  it  can  say  whether  testimony  con- 
tradicting one's  own  witness  may  be  Intro- 
duced, and  we  think  that  there  can  be  no 
doubt  that  the  better  practice  would  be  to 
present  evidence  through  sworn  witnesses 
upon  the  question.  But  in  any  event  much 
should  be  left  to  the  sound  discretion  of  the 
trial  court  In  the  case  at  bar  the  course 
suggested  was  not  pursued,  the  court  evident- 
ly being  satisfied  with  the  unsworn  state- 
ments of  counsel  that  M osier's  testimony  was 
"different  from  that  which  the  plaintiffs'  at- 
torneys understood  that  It  would  be."  We 
cannot  say  that  the  court  below  abused  Its 
discretion  in  allowing  the  evidence  upon  the 
statements  of  counsel.  To  assume  that  coun- 
sel were  not  acting  in  good  faith  with  the 
court — that  they  knew  that  Mosler  would 
testify  as  he  did,  and  that  they  called  him 
as  a  witness  for  no  other  purpose  than  to  fur- 
nish a  mere  pretext  for  introducing  evidence 
otherwise  absolutely  incompetent  and  inad- 
missible— would  be  tantamount  to  accusing 
counsel  of  resorting  to  the  veriest  pettifog- 
gery. The  judge  of  the  court  below  is  pre- 
sumably well  acquainted  with  plaintiffs' 
counsel,  and  without  apparent  hesitation  ex- 
ercised for  the  court  a  discretion  favorable 
to  their  contention,  and,  as  before  suggested, 
we  cannot  say  abused  it 

We  have  reviewed  the  record  before  us  In 
extenso  because  the  case,  like  nearly  all 
cases  of  personal  injury,  presents  Important 
questions.  The  state  of  the  evidence  is  such 
(as  we  believe  and  have  held)  as  to  make  It 
a  case  peculiarly  for  the  jury,  with  whose 
function  under  the  law  there  would  be,  we 
think,  unwarranted  interference  were  we  to 
hold  that  the  evidence  is  insufficient  to  justi- 
fy its  conclusion.  There  is  evidence,  as  will 
be  perceived  by  an  examination  of  the  rec- 
ord, showing  that  Mrs.  Zipperlen,  before  pro- 
ceeding to  start  over  the  crossing,  stopped 
for  an  instant  and  looked  to  see  if  the  track 


was  clear,  and  that  when  she  started  to 
cross  the  tracks  the  engine  was  at  a  stand- 
still. If  the  engineer,  as  he  declared  was  the 
fact,  saw  her  all  the  time,  there  appears 
no  reason  why  he  should  not  have  exercised 
a  greater  degree  of  care  and  caution  than 
the  evidence  discloses.  If  he  did  not  see  her 
until  she  was  In  a  position  of  danger,  and 
then  had  the  opportunity  of  avoiding  the 
accident  as  the  Jury  was  justified  in  finding, 
he  was  at  fault  in  not  doing  so,  even  If  ft 
should  be  admitted  that  she  herself  was  pri- 
marily negligent 

There  are  other  assignments  of  alleged  er- 
ror which  are,  we  think,  undeserving  of 
special  or  extended  notice. 

The  question  addressed  to  the  fireman  by 
the  engineer.  In  the  presence  of  Mrs.  Zipper- 
len, immediately  following  the  accident 
"Why  didn't  you  tell  me  to  stop?'  was  asked 
so  near  the  time  the  accident  occurred  as  to 
make  it  a  part  of  the  transaction,  and  there- 
fore admissible  under  the  rule  of  res  gestae. 
The  mere  fact  that  the  accident  preceded  the 
question  does  not  necessarily,  take  it  out 
of  that  rule.  Heckle  v.  S.  P.  Co.,  123  Cal. 
442,  56  Pac.  57— the  opinion  by  McFarland, 
J.,  giving  a  clear  exposition  of  the  rule. 

We  are  unable  to  discover  any  Just  rea- 
son for  disturbing  the  Judgment  and,  for 
the  reasons  herein  discussed,  it  is  affirmed. 


We  concur: 
NETT,  J. 


CHIPMAN,  P.  J.,  and  BUR- 


7  Cal.  App.  aai 
QUINN  v.  NEVILLS.    (Civ.  396.) 

(Court  of  Appeal,  First  District  California. 
Dec  26,  1907.   Rehearing  Denied  by  Su- 
preme Court  Feb.  20,  1908.) 

1.  Appeal  and  Ebbob  —  Review— Conflict- 
ing Evidence. 

The  question  of  residence  or  domicile  is  a 
mixed  one  of  law  and  fact,  and  the  determina- 
tion thereof  by  the  trial  court  on  conflicting  evi- 
dence is  conclusive  on  review. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3.  Appeal  and  Error,  §§  3316-3330.] 

2.  Domicile— Evidence. 

Neither  voting  nor  registration  as  a  voter 
is  conclusive  on  the  question  of  domicile. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  M.  Sea  well, 
Judge. 

Action  by  John  J.  Quinn  against  William 
A.  Nevllls.  From  an  order  denying  defend- 
ant's motion  for  a  change  of  venue,  defend- 
ant appeals.  Affirmed. 

Carter  &  Ricketts  and  McClellan  &  Mc- 
Clellan,  for  appellant  Albert  M.  Johnson 
and  Hiram  W.  Johnson,  for  respondent 

HALL,  J.  This  Is  an  appeal  from  an  or- 
der denying  defendant's  motion  for  a  change 
of  the  place  of  trial  of  the  action  from  the 
city  and  county  of  San  Francisco  to  the  coun- 
ty of  Tuolumne.  The  demand  and  motion 
were  upon  the  ground  that  defendant  resided 
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In  Tuolumne  county  at  the  time  of  the  com- 
mencement of  the  action.  In  opposition  to 
the  motion,  plaintiff  filed  and  read  his  affi- 
davit, which  set  forth  facts  tending  strongly 
to  support  the  view  that  defendant  residec" 
and  had  resided  in  the  city  and  county  o> 
San  Francisco  continuously  for  several  year 
Immediately  preceding  the  commencement  ot 
the  action.  The  affidavit  sets  forth  in  detail 
that  during  the  years  1900,  1901,  1902,  and 
1903  defendant  resided  and  had  his  dwelling 
place  in  a  private  family  dwelling  owned  and 
occupied  by  him  at  No.  2224  Washington 
street  In  said  city  and  county.  That  during 
the  entire  year  1904  (the  action  was  com- 
menced November  9,  1904)  defendant  main- 
tained and  kept  his  actual  residence  at  the 
Palace  Hotel  in  said  city  and  county,  and 
that  he  continuously  and  permanently  occu- 
pied a  suite  of  rooms  there,  furnished  in 
part  with  the  personal  effects,  paraphernalia, 
bric-a-brac,  house  furnishings,  and  family  por- 
traits of  himself  and  wife.  The  affidavit  set 
forth  other  details  tending  to  show  that  de- 
fendant resided  and  had  continuously  resided 
in  San  Francisco  as  his  home  for  several 
years,  and  that  his  visits  to  Tuolumne  coun- 
ty were  for  business  purposes  only.  On  the 
other  hand,  defendant,  by  his  own  affidavit 
and  others,  presented  evidence  tending  to 
show  that  his  legal  residence  was  in  Tuol- 
umne county.  Especial  stress  is  laid  on  the 
evidence  that  he  always  claimed  Tuolumne 
county  as  his  place  of  residence,  and  was 
there  registered  as  a  voter,  and  in  fact  voted 
there  the  day  before  the  action  was  com- 
menced. 

The  case  is  a  typical  one  of  a  conflict  of 
evidence,  and  of  inferences  to  be  drawn  from 
the  facts,  and  we  cannot  disturb  the  order 
of  the  trial  court  The  question  of  residence 
or  domicile  is  a  mixed  question  of  law  and 
fact,  and  the  determination  of  the  trial  court 
upon  conflicting  evidence  is  conclusive  upon 
this  court.  14  Cyc.  865,  and  cases  there  cit- 
ed; Estate  of  Weed,  120  Cal.  634,  53  Pac. 
30. 

Appellant  has  cited  Shelton  v.  Tiffin,  6 
How.  (U.  S.)  185,  12  L.  Ed.  387,  as  authority 
for  the  contention  that  the  fact  of  registra- 
tion and  voting  in  a  given  county  is  conclu- 
sive evidence  of  domicile.  An  examination 
of  the  case  discloses  that  It  cannot  be  held  to 
be  an  authority  on  this  point.  Shelton  was 
sued  In  the  United  States  Circuit  Court  In 
Louisiana  by  a  citizen  of  another  state,  and 
pleaded  want  of  jurisdiction  in  that  he  was 
not  a  citizen  of  Louisiana,  but  was  a  citizen 
of  Virginia.  The  evidence  showed  that  be 
had  formerly  resided  In  Virginia,  but  for 
two  years  bad  resided  on  and  cultivated  a 
plantation  in  Louisiana,  but  had  not  voted 
there.  It  was  held  that  the  evidence  was 
sufficient  to  sustain  a  finding  that  he  was  a 
citizen  of  Louisiana.  The  court  did  say  that 
the  exercise  of  the  right  of  suffrage  was  con- 
clusive on  the  question  of  Intention,  but  aa 


Shelton  had  not  exercised  such  right,  and  no 
such  fact  was  In  the  case,  what  the  court 
said  was  clearly  obiter. 

Neither  voting  nor  registration  as  a  voter 
!•  conclusive  on  the  question  of  domicile. 
Easterly  v.  Goodwin,  35  Conn.  285,  95  Am. 
Dec.  237;  Enfield  v.  Ellington,  67  Conn.  459, 
34  Atl.  818;  Smith  v.  Croom.  7  Fla.  81; 
Hewes  v.  Baxter,  48  La.  Ann.  1303,  20  South. 
701,  36  L  R.  A.  531 ;  Clark  v.  Territory,  1 
Wash.  T.  68 ;  East  Livermore  v.  Farmington, 
74  Me.  155. 

The  order  is  affirmed. 

We  concur:  COOPER,  P.  J.;  KERRI- 
GAN, J. 

QUINN  v.  NEVILLS  et  al.    (Civ.  397.) 

(Court  of  Appeal.  First  District.  California. 
Dec.  26,  1907.    Rehearing  Denied  by  Su- 
preme Court  Feb.  20,  19U8.) 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  M.  Seawell, 
Judge. 

Action  by  John  J.  Qulnn  against  William 
A.  Nevills  and  another.  From  an  order  de- 
nying a  motion  for  change  of  venue,  defend- 
ants appeal.  Affirmed. 

Carter  &  RIcketts  and  McClellan  &  McClel- 
lan,  for  appellants.  Albert  M.  Johnson  and 
Hiram  W.  Johnson,  for  respondent 

HALL,  J.  This  Is  an  appeal  from  an  order 
denying  defendants'  motlou  for  a  change  of 
venue,  and  presents  the  same  question  as  Is 
presented  by  the  case  of  John  J.  Qulnn  v. 
Wm.  A.  Nevills  (No.  396;  this  day  decided) 
93  Pac.  1035,  and  for  the  same  reason  the  or- 
der Is  affirmed. 

We  concur:  COOPER,  P.  J.j  KERRI- 
GAN, J. 


7  Cal.  App.  1ft 
YOUNG  v.  CLARK  et  al.   (Civ.  398.) 

(Court  of  Appeal,  First  District  California. 
Dec.  23,  1907.) 

1.  Tbiatv— Findings— Sufficiency. 

A  finding  that  all  the  allegations  of  the 
complaint  are  true  is  sufficiently  definite  and 
certain. 

TEd.  Note.— For  eases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial;  f  783.] 

2.  Bankruptcy— Debts  Discharged— Debts 
Created  tn  "Fiduciary  Capacity"— Act 
Construed. 

The  term  "fiduciary  capacity,"  as  used  in 
Bankr.  Act  July  1,  1898,  c.  541,  $  17,  subd.  4, 
30  Stat.  550  [U.  S.  Comp.  St  1901,  p.  34281,  aa 
amended  by  Act  Feb.  5.  1903,  c.  487,  f  5,  32 
Stat.  798  [U.  S.  Comp.  St.  Supp.  1907,  p.  1026] 
excepting  from  debts  released  by  a  discharge  in 
bankruptcy  those  created  by  fraud,  embezzle- 
ment, misappropriation,  or  defalcation  while 
acting  as  an  officer  or  in  any  fiduciary  capacity, 
applies  only  to  technical  trusts,  such  as  those 
arising  from  the  relation  of  attorney,  executor, 
or  guardian,  and  not  to  debts  due  by  a  bank- 
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rapt  In  the  character  of  an  agent,  factor,  com- 
mission merchant  and  the  like. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  6,  Bankruptcy,  8S  794-807. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2765-2760;  vol.  8,  p.  7663.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  Frank  J.  Murasky, 
Judge. 

Action  by  A.  J.  Young  against  W.  F.  Clark 
and  another.  From  a  judgment  for  plaintiff, 
defendants  appeal.  Modified  and  affirmed. 

Franklin  P.  Nutting,  for  appellants.  Heller 
&  Powers,  for  respondent 

KERRIGAN,  J.  The  complaint  alleges  that 
at  the  time  of  the  transactions  set  forth  de- 
fendants were  commission  merchants,  and 
were  In  the  employ  of  La  Sociedad  Anonlma 
de  Hilados  y  TeJIdes  de  Cantel,  Lda,  a  cor- 
poration (plaintiff's  assignor),  as  its  agents; 
that  plaintiffs  assignor  deposited  with  its 
said  agents  certain  moneys,  to  be  paid  out 
on  Its  order;  that  said  agents  expended  a 
portion  of  these  funds  on  said  assignor's  ac- 
count; and  that  the  money  claimed  by 
plaintiff  Is  a  balance  remaining  in  the  agents' 
hands  after  such  expenditures  had  been  made, 
which  balance  plaintiff  alleges  the  defendants 
refuse  to  pay  over.  Upon  the  issues  framed 
by  the  pleadings,  Judgment  was  entered  for 
plaintiff,  from  which  Judgment  this  appeal 
is  prosecuted. 

1.  Appellant  claims  that  there  Is  no  find- 
ing on  the  issue  of  the  assignment  of  the 
claim  to  the  plaintiff.  There  is  no  special 
finding  on  the  subject,  but  it  is  covered  by 
the  following  general  finding:  "That  all  of 
the  allegations  of  plaintiff's  complaint  and 
answer  to  the  affirmative  allegations  of  de- 
fendants' answer  and  cross-complaint  are 
true."  The  part  of  this  finding  relating  to 
the  allegations  of  the  answer  is  open  to  crit- 
icism for  uncertainty;  but  the  finding  is 
definite  and  certain— and  therefore  sufficient 
—wherein  it  states  "that  all  the  allegations  of 
plaintiff's  complaint  *  *  *  are  true." 
Gale  v.  Bradbury,  116  Cal.  40,  47  Pac.  778. 

2.  Appellants'  special  demurrer  to  the  com- 
plaint was  overruled,  and  that  ruling  Is  now 
assigned  as  error.  We  think  there  is  enough 
uncertainty  in  the  complaint  to  have  warrant- 
ed the  court  in  sustaining  the  demurrer  on 
that  ground ;  but  the  action  of  the  court  in 
this  regard  is  not  of  sufficient  Importance  to 
demand  a  reversal  of  the  judgment  Alex- 
ander v.  Central  L.  &  M.  Co.,  104  Cal.  536, 
38  Pac.  410. 

3.  During  the  trial  defendants  were  permit- 
ted to  amend  their  answer  by  pleading  in  bar 
of  the  action  their  adjudication  in  bank- 
ruptcy In  the  United  States  District  Court; 
Whereupon  plaintiff  amended  his  pleadings 
by  alleging  that  his  cause  of  action  was  to 
recover  moneys  held  in  trust  by  defendants 
for  plaintiff's  assignor,  which  would  not  be 

93P.-67 


released  by  a  discharge  In  bankruptcy,  and 
that  said  district  court  had  granted  permission 
to  plaintiff  to  continue  the  prosecution  of  this 
action.  The  court  found  these  allegations  to 
be  true,  and  a  judgment  was  accordingly  en* 
tered.  Appellants  contend  that  the  trial  court 
reached  an  erroneous  conclusion  in  holding 
that  respondent's  claim  was  of  such  a  trust 
character  that  It  would  not  be  released  by 
defendants'  discharge  In  bankruptcy.  We 
agree  with  this  contention.  Section  17  of  the 
Bankruptcy  Act  of  July  1,  1898,  c.  641,  30 
Stat.  550  [U.  S.  Comp.  St  1901,  p.  3428],  as 
amended  by  Act  Feb.  5,  1903,  c.  487,  |  5,  32 
Stat.  798  [U.  S.  Comp.  St  Supp.  1907,  p. 
1026],  prescribes  what  debts  are  exempt  from 
the  operation  of  the  bankrupt's  discharge. 
The  only  part  of  that  section  applicable  to 
this  case  reads:  "Sec.  17.  A  discharge  In 
bankruptcy  shall  release  a  bankrupt  from  all 
of  his  provable  debts,  except  such  as  *  *  * 
(4)  were  created  by  his  fraud,  embezzlement, 
misappropriation  or  defalcation  while  acting 
as  an  officer  or  In  any  fiduciary  capacity." 
It  has  been  often  held  that  the  term  "fidu- 
ciary capacity"  as  used  in  this  subdivision  or 
section  17  applies  only  to  technical  trusts, 
such  as  those  arising  from  the  relation  of 
attorney,  executor,  or  guardian,  and  not  to 
debts  due  by  a  bankrupt  in  the  character  of 
an  agent,  factor,  commission  merchant  and 
the  like.  In  Re  Basch  (D.  C.)  97  Fed.  761,  it 
was  held  that  a  debt  due  by  a  bankrupt  who, 
being  a  commission  merchant  has  received 
goods  for  sale  upon  a  contract  to  return  the 
same  or  the  proceeds  thereof,  is  not  one  of 
those  described  in  section  17  (subdivision  4). 
In  Knott  v.  Putnam  (D.  C.)  107  Fed.  907, 
a  broker  having,  upon  a  customer's  order, 
bought  and  then  sold  cotton,  it  was  held  that 
the  obligation  to  pay  over  the  proceeds  of 
such  sale  Is  a  debt  from  which  the  bankrupt 
will  be  freed  by  his  discharge. 

The  United  States  Supreme  Court,  In 
speaking  of  a  factor  who  had  wrongfully  re- 
tained the  money  of  his  principal,  says:  "If 
the  act  embraces  such  a  debt,  it  will  be  diffi- 
cult to  limit  its  application.  It  must  Include 
all  debts  arising  from  agencies,  and  indeed  all 
cases  in  which  the  law  implies  an  obligation 
from  the  trust  reposed  in  the  debtor.  Such  a 
construction  would  have  left  but  few  debts 
on  which  the  law  could  operate.  In  almost 
all  the  commercial  transactions  of  the  country, 
confidence  is  reposed  in  the  punctuality  and 
integrity  of  the  debtor,  and  a  violation  of 
these  is,  in  a  commercial  sense,  a  disregard 
of  the  trust.  But  his  is  not  the  relation  spok- 
en of  in  the  first  section  of  the  act  The  cases 
enumerated,  'defalcation  of  a  public  officer,' 
'executor,'  'administrator,'  'guardian,'  or 
'trustee,'  are  not  cases  of  implied,  but  spe- 
cial, trusts,  and  the  'other  fiduciary  capacity' 
mentioned  must  mean  the  same  class  of 
trusts.  The  act  speaks  of  technical  trusts, 
and  not  those  which  the  law  Implies  from 
the  contract  A  factor  Is  not,  therefore,  wlth- 
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In  the  act"  Chapman  v.  Forsyth,  2  How. 
(U.  S.)  202,  11  L.  Ed.  236. 

In  Palmer  v.  Hussey,  119  U.  S.  96,  7  Sup. 
Ct  158,  30  L.  Ed.  362,  where  the  bankrupt 
had  received  certain  bonds  "as  the  agent  and 
broker"  of  the  plaintiff,  and  had  converted 
them  to  his  own  use,  the  same  court  held  that 
there  was  no  such  fraud  In  the  creation  of 
the  debt,  and  no  such  trust  In  respect  to  the 
possession  of  the  bonds  by  the  defendant, 
as  to  bar  the  operation  of  the  discharge. 

In  Upshur  v.  Briscoe,  138  U.  S.  365,  11  Sup. 
Ct  313,  34  L.  Ed.  931,  It  was  held  by  the 
same  court  that  an  instrument  appointing  e 
person  as  attorney  to  receive  moneys  for  the 
benefit  of  another,  and  to  pay  the  interest  an- 
nually to  such  other,  and  at  her  death  to  pay 
the  principal  sum  to  her  legal  issue,  or  in  de- 
fault of  such  issue  the  said  sum  to  revert 
to  the  maker  of  the  Instrument,  did  not  create 
between  the  attorney  and  the  beneficiary  a 
trust  in  its  technical  sense,  nor  a  debt  of  a 
"fiduciary  character"  within  the  meaning  of 
the  bankruptcy  act  although  the  obligation 
was  called  a  "trust"  and  the  attorney  a 
"trustee,"  In  the  instrument  The  court  says 
(page  377  of  138  U.  S.,  page  317  of  11  Sup. 
Ct.  [34  L.  Ed.  931])  that  within  the  meaning 
of  the  exception  in  the  bankruptcy  act,  the 
debt  is  not  created  by  a  person  while  acting 
in  a  fiduciary  character,  merely  because  it  is 
created  under  circumstances  In  which  trust 
or  confidence  Is  reposed  in  the  debtor,  in  the 
popular  sense  of  these  terms. 

In  the  case  of  Noble  v.  Hammond,  129  U.  S. 
65,  9  Sup.  Ct  235,  32  L.  Ed.  621,  the  record 
showed  that  the  defendant  was  a  produce 
dealer,  and  had  been  requested  by  certain 
parties  to  collect  money  for  them,  and  to  keep 
it  until  It  should  be  called  for.  After  collect- 
ing the  money,  he  deposited  It  in  bank  in  his 
own  name,  and  before  he  paid  it  over  was 
forced  into  bankruptcy.  The  court  held  that 
the  parties'  claim  against  him  was  not  creat- 
ed by  the  fraud  of  the  bankrupt  or  by  his 
defalcation  while  acting  In  any  fiduciary 
character  within  the  meaning  of  the  bank- 
ruptcy act;  and  that  even  if  the  agreement 
might  be  construed  as  creating  a  trust  in 
some  sense,  It  was  not  such  a  trust  as  comes 
within  the  provisions  of  the  bankruptcy  law. 

Most  of  the  above  decisions  arose  under 
former  bankruptcy  acts,  but  section  17  of 
the  act  of  1898  is  practically  Identical  with 
the  corresponding  provisions  of  the  earlier 
acts,  and  has  received  the  same  construction 
In  such  cases  as  have  arisen  since  its  enact- 
ment. In  re  Basch  (D.  C.)  97  Fed.  761. 

In  Bracken  v.  Mllner  (C.  C.)  104  Fed.  522, 
decided  under  the  act  of  1898,  where  defend- 
ant had  received  money  from  another  to  be 
loaned  for  that  other's  account  and  was  au- 
thorized to  receive  payments  of  the  interest 
or  principal  of  such  loans,  and  remit  the 
same  to  the  owner,  and  afterward  became 
bankrupt  without  having  paid  over  the  mon- 
eys, it  was  held  by  the  Circuit  Court  that  the 


defendant  had  not  received  the  money  In  a 
fiduciary  capacity  within  the  meaning  of  the 
statute,  but  merely  as  an  agent;  and  that 
the  plaintiff's  claim  for  the  money  was  one 
from  which  the  defendant  was  released  by  a 
discharge  in  bankruptcy. 

The  judgment  is,  therefore,  modified  by 
striking  therefrom  the  following:  From  para- 
l  graph  1  thereof  the  words,  "and  plaintiff's 
assignor's  claim  therefor  was  not  such  a 
claim  as  would  be  released  by  a  discharge  of 
defendants  in  bankruptcy,"  the  words  "in 
trust"  occurring  in  the  phrase  "to  be  held  in 
trust  by  defendants,"  and  the  word  "trust" 
occurring  in  the  phrase  "entitled  to  the  re- 
turn of  said  trust  moneys."  And  from  para- 
graph 2  thereof  the  following:  "And  since 
said  assignment  said  defendants  have  been 
and  now  are  holding  said  sum  and  Interest 
thereon  in  trust  for  this  plaintiff,  and  plain- 
tiffs claim  therefor  is  not  such  a  claim  as 
would  be  released  by  a  discharge  of  defend- 
ants In  bankruptcy." 

As  so  modified,  the  judgment  is  affirmed. 

We  concur:  COOPER,  P.  J.;  HALL,  J. 


7  Cal.  Asp.  178 

BURKE  v.  SUPERIOR  COURT  OF  CALI- 
FORNIA, IN  LOS  ANOELES  COUNTY, 
etal.   (Civ.  410.) 

(Court  of  Appeal,  Second  District  California. 
Dec  21,  1907.) 

1.  Deposits  in  Court — Application  tor  Or- 
nBR— Corporations— Dissolution— Funds. 

Plaintiff  alleged  that  the  directors  of  a  cor- 
poration, desiring  to  wind  up  its  affairs,  author- 
ised him  to  pay  its  debts  and  distribute  its  as- 
sets, and  alleged  that  defendants  owed  certain 
sums  on  stock  subscriptions,  to  which  defend- 
ants by  cross-complaint  alleged  that  plaintiff,  as 
an  officer  of  the  corporation,  had  a  certain  sum 
which  he  held  as  funds  of  the  company,  and 
asked  that  he  be  required  to  deposit  the  amount 
in  court.  Plaintiff's  answer  to  the  cross-com- 
plaint admitted  having  received  such  sum,  but 
set  up  a  claim  for  disbursements  and  expenses 
and  for  compensation  for  services.  Held,  that 
these  allegations  were  deemed  denied  under  Code 
Civ.  Proc.  §  462,  and  therefore  plaintiff's  title 
to  that  part  of  the  fund  which  he  claimed  con- 
stituted an  issue  to  be  tried  in  the  ordinary  man- 
ner, and  it  was  error  to  order  him  to  pay  the 
same  into  court  under  section  572,  authorizing 
an  order  for  such  payment  when  it  is  admitted 
by  the  pleading  or  shown  that  a  party  has  in 
his  possession  any  property,  the  subject  of  liti- 
gation, held  by  him  as  trustee  for  another  party 
or  which  belongs  to  another  party. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Deposits  in  Court,  f  1.J 

2.  Prohibition— Jurisdiction. 

Where  the  pleadings  did  not  disclose  the 
requisite  facts  necessary  to  confer  jurisdiction 
on  the  superior  court  to  make  an  order  requiring 
a  party  to  pay  money  into  court  under  Code  Civ. 
Proc.  8  572,  such  an  order  was  void,  and,  the 
court  having  no  jurisdiction  to  entertain  sub- 
sequent proceedings  for  contempt  based  thereon, 
the  writ  of  prohibition  would  issue. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Prohibition,  fig  87-56.] 

Application  by  Edmund  Burke  for  writ  of 
prohibition  against  the  superior  court  of  the 
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county  of  Los  Angeles  and  Hon.  Frederick 
W.  Houser,  Judge.   Writ  granted. 

Edmund  Burke,  in  pro.  per.  Henry  J.  Stev- 
ens and  O'Melveney,  Stevens  &  Mlllikin,  for 
respondents. 

SHAW,  J.  Soto  Heights  Land  &  Improve- 
ment Company  is  a  corporation  of  which  the 
petitioner  is  the  secretary,  as  well  as  a  mem- 
ber of  the  board  of  directors.  A  complaint 
was  filed  by  plaintiff,  wherein  it  is  alleged 
that  the  board  of  directors  of  the  corporation 
determined  to  abandon  the  prosecution  of 
the  business  for  which  it  was  incorporated, 
and  authorized  petitioner  to  take  such  steps 
as  might  be  deemed  necessary  to  obtain  an 
accounting  and  wind  up  its  affairs,  pay  its 
debts,  and  distribute  the  remaining  assets  to 
the  stockholders  In  proportion  to  their  respec- 
tive rights.  A  number  of  persons  alleged  to 
have  subscribed  for  stock,  upon  whose  sub- 
scriptions a  balance  was  due,  were  made  par- 
ty defendants,  against  whom  judgments  were 
asked  for  such  sums  as  might  be  found  due 
the  corporation,  and  praying  that  an  order  be 
made  directing  payment  of  the  amount  which 
might  be  found  due  to  plaintiff  and  other 
creditors  of  the  corporation ;  it  being  alleged 
that  said  corporation  was  Indebted  to  plain- 
tiff and  others  for  services,  money  advanced, 
salary,  disbursements,  office  rent  and  legal 
expenses,  as  well  as  for  other  purposes.  In 
answer  to  this  complaint,  the  defendants  Cal- 
ifornia Cornice  Works,  Pacific  Coast  Planing 
Mill  Company,  and  Arietta  F.  Davenport,  al- 
leged in  the  complaint  to  be  indebted  to  said 
corporation  for  moneys  due  on  their  subscrip- 
tions to  stock,  filed  cross-complaints  wherein, 
among  other  things,  they  alleged  that  plain- 
tiff, as  an  officer  of  the  corporation,  had  in 
his  hands  as  such  officer  the  sum  of  $2,050, 
which  he  held  as  funds  of  the  company  and 
for  its  use  and  benefit,  and  asked  for  judg- 
ment that  said  plaintiff  be  required  to  deposit 
said  sum  of  $2,050  in  court.  In  his  answer 
to  these  cross-complaints  plaintiff  admits 
that  he  did  receive  of  the  funds  of  Bald  cor- 
poration the  sum  of  $2,050,  and  that  prior  to 
the  commencement  of  the  action  said  cross- 
complainants  and  the  other  defendants  au- 
thorized him,  as  trustee,  in  his  and  their  be- 
half, to  take  such  steps  as  he  deemed  proper 
to  wind  up  the  affairs  of  the  said  corporation, 
and  to  that  end  collect  amounts  due,  pay  Its 
obligations,  and  divide  the  residue  among 
those  found  to  be  entitled  to  the  same ;  that 
pursuant  to  such  authorization  he,  among 
other  things,  instituted  this  action,  and  is 
maintaining  the  same  for  said  purpose.  It  is 
then  alleged  that  said  corporation  is  indebted 
to  plaintiff  in  various  sums,  for  advancements 
and  disbursements  actually  made  for  and  on 
its  behalf,  amounting  in  the  aggregate  to  sev- 
eral hundred  dollars,  as  well  as  for  salary  as 
secretary  of  the  corporation  since  the  date  of 
its  Incorporation  at  $150  per  month ;  and  al- 
leging, further,  that  he  claims  the  right  to 


deduct  from  the  funds  In  his  possession  the 
amount  due  him  from  said  corporation,  and 
asks  that  the  rights  of  all  parties  to  said 
action  be  adjudicated  therein.  Upon  these 
pleadings  the  cross-complainants,  upon  notice 
duly  given,  moved  the  court  for  an  order  re- 
quiring  plaintiff  to  deposit  In  court  the  sum 
of  $2,050,  the  ground  therefor  being  that  he 
had  in -his  possession  such  sum  of  money  be- 
longing to  said  corporation;  whereupon  the 
court  granted  said  motion  and  ordered  plain- 
tiff forthwith  to  pay  into  court  the  sum  of 
$2,050.  Thereafter  a  motion  was  made  by 
plaintiff  to  vacate  and  annul  said  order,  or 
modify  the  same  to  the  extent  of  crediting 
plaintiff  with  the  amount  of  cash  expended 
for  and  in  behalf  of  said  corporation  as  its 
secretary,  which  motion  the  court  denied,  and 
on  June  21,  1907,  the  court  made  an  order 
requiring  petitioner  to  appear  before  It  on 
June  28,  1007,  then  to  show  cause  why  he 
should  not  be  adjudged  guilty  of  contempt 
for  disobeying  said  order  requiring  him  to 
pay  into  court  said  sum  of  $2,050,  and  why 
he  should  not  be  punished  for  such  disobedi- 
ence. 

The  order  requiring  petitioner  to  deposit 
this  $2,050  In  court  was  made  under  and  by 
virtue  of  section  572  of  the  Code  of  Civil 
Procedure,  which  is  as  follows:  "When  It  Is 
admitted  by  the  pleading,  or  shown  upon  ex- 
amination of  a  party,  that  he  has  in  his  pos- 
session, or  under  bis  control,  any  money  or 
other  thing  capable  of  delivery,  which,  being 
the  subject  of  litigation,  is  held  by  him  as 
trustee  for  another  party,  or  which  belongs 
or  is  due  to  another  party,  the  court  may  or- 
der the  same,  upon  motion,  to  be  deposited 
in  court  or  delivered  to  such  party,  upon  such 
conditions  as  may  be  just,  subject  to  the  fur- 
ther direction  of  the  court." 

The  court's  jurisdiction  to  make,  the  order 
requiring  petitioner  to  deposit  in  court  the 
sum  of  $2,050  was,  under  the  provisions  of 
said  section,  dependent  upon  whether  or  not 
petitioner  by  his  pleading  admitted  having  in 
his  possession  said  sum  of  money  belonging 
to  the  corporation.  If  he  did  not  make  such 
admission,  then  it  would  seem  clear  that  the 
court  was  without  jurisdiction  to  make  such 
order.  Petitioner  in  his  answers  to  the  cross- 
complaints  admits  having  received  funds  of 
the  corporation  to  the  amount  of  $2,050,  but 
as  against  this  he  sets  up  a  claim  for  several 
hundred  dollars  on  account  of  disbursements 
made  and  expenses  Incurred  by  him  for  and 
on  behalf  of  the  corporation,  and  also  claims 
compensation  for  services  rendered  since  the 
incorporation  of  the  company  as  secretary 
thereof.  These  allegations,  under  the  pro- 
visions of  section  462  of  the  Code  of  Civil 
Procedure,  are  deemed  to  be  denied;  and 
therefore  petitioner's  title  to  that  part  of  the 
fund  which  he  claimed  by  way  of  compensa- 
tion for  services  rendered  as  secretary,  and 
on  account  of  disbursements  made  for  the 
corporation,  constituted  an  issue  to  be  tried, 
not  In  this  summary  manner,  but  In  the  usual 
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and  ordinary  action  wherein  a  verdict  of  the 
Jury  or  finding  of  the  court  could  be  had 
thereon.  His  answer  showed  that  petitioner 
claimed  the  right  to  part  of  the  fund  In  his 
possession,  and  the  court  was  without  juris- 
diction to  compel  him  to  surrender  to  anoth- 
er what  he  claimed  to  be  his  property,  until 
there  had  been  a  judicial  determination,  upon 
the  hearing  of  all  the  facts,  that  he  had  no 
right  to  it  To  justify  the  making  'of  the 
order,  the  admission  in  the  pleadings  of  hav- 
ing money  In  possession  belonging  to  anoth- 
er must  be  free  from  any  claim  thereto.  "If 
money  Is  ordered  to  be  brought  in  which  is 
not  clearly  due,  very  gross  Injustice  may  be 
done,  as  the  defendant  may  be  put  to  great 
inconvenience,  and  afterwards  be  told  that 
his  view  of  the  case  was  correct"  Hag  all  v. 
Currle,  L.  R.  2  Ch.  App.  449. 

Furthermore,  the  fund  must  under  the 
provisions  of  said  section,  be  the  "subject  of 
the  litigation."  "If  the  money  In  the  posses- 
sion of  the  party  is  not  the  subject  of  the 
litigation,  but  its  payment  is  an  incident 
thereto,  dependent  upon  the  Judgment  to  be 
rendered  In  the  action,  as  In  the  case  of  an 
action  for  *  *  *  accounting  *  •  *  the 
provisions  of  this  section  do  not  authorize 
such  order."  Green  v.  Duvergey,  146  Cal. 
379,  80  Pac.  234.  The  pleadings  clearly  show 
the  action  to  be  one  having  for  Its  purpose 
the  procuring  of  an  accounting  between  the 
corporation  and  its  stockholders,  and  to  de- 
termine the  amount  of  money  in  the  posses- 
sion of  any  of  the  parties  to  the  action  belong- 
ing to  the  corporation,  with  a  view  of  having 
it  paid  into  court  and  winding  up  the  cor- 
porate affairs. 

In  our  judgment  the  pleadings  do  not  dis- 
close the  requisite  facts  necessary  to  confer 
jurisdiction  upon  the  court  to  make  the  order 
requiring  a  deposit  of  the  money  in  court 
The  order  is  therefore  void,  and,  being  void, 
it  follows  that  the  court  had  no  jurisdiction 
to  entertain  any  subsequent  proceedings  bas- 
ed thereon  and  instituted  for  the  purpose  of 
having  the  petitioner  adjudged  guilty  of  con- 
tempt for  disobedience  of  such  order. 

Our  conclusion  renders  It  unnecessary  to 
pass  upon  other  alleged  points  affecting  the 
validity  of  the  order. 

The  alternative  writ  of  prohibition  hereto- 
fore granted  is  made  peremptory. 

We  concur:  ALLEN,  P.  J. ;  TAGGART,  J. 


7  Cal.  App.  151 

CAMPBELL  v.  FREE.    (Civ.  440.) 

(Court  of  Appeal,  First  District  California. 
Dec  19,  1907.) 

1.  Elections— Contest— Votes  sob  Ineligi- 
ble Canoidate— "Plttbality." 

Under  Const,  art  20,  $  13,  providing  that 
a  plurality  of  the  votes  given  at  an  election 
shall  constitute  a  choice,  and  Pol.  Code,  |  1066, 
providing  that  the  person  receiving  at  any  elec- 
tion the  highest  number  of  votes  for  any  office  to 
be  filled  at  such  election  is  elected  thereto,  a  can- 


didate not  receiving  a  plurality  of  votes  given 
at  an  election  was  not  entitled,  in  order  to  se- 
en re  his  own  election,  to  have  disregarded  the 
votes  cast  for  an  ineligible  candidate. 

[Ed.  Note.— For  cases  in  point  we  Cent  Dig. 
vol.  18,  Elections,  H  207-215.]  . 

2.  Same— Costs. 

Under  the  express  provisions  of  Code  Civ. 
Proc.  §  1125,  where  an  election  is  annulled  and 
set  aside,  judgment  for  costs  must  be  rendered 
against  tie  party  whose  election  was  contested 
in  favor  of  the  party  contesting  the  same. 

Appeal  from  Superior  Court,  Santa  Clara 
County;  M.  H.  Hyland,  Judge. 

Proceeding  by  James  H.  Campbell  against 
Arthur  M.  Free  to  contest  an  election.  From 
a  judgment  declaring  void  the  election  of 
Free,  but  refusing  to  declare  contestant  elect- 
ed, contestant  appeals.  Modified  as  directed 
in  opinion,  and,  as  modified,  affirmed. 

John  E.  Richards,  C  C.  Coolldge,  and  Jas. 
P.  Sex  (H.  S.  Bridges,  of  counsel),  for  appel- 
lant. Rogers,  Bloomingdale  &  Free,  for  re- 
spondent 

COOPER,  P.  J.  This  proceeding  was 
brought  by  plaintiff  as  contestant  to  deter- 
mine the  question  as  to  who,  if  any  one,  was 
elected  to  the  office  of  district  attorney  of 
the  county  of  Santa  Clara  at  the  general  elec- 
tion held  in  November,  1906,  and  to  have  it 
declared  that  the  election  of  respondent  be 
anulled  and  set  aside.  The  trial  court,  upon 
its  findings,  ordered  judgment  annulling  and 
setting  aside  the  declaration  of  the  official 
board  of  canvassers  and  declaring  void  the 
alleged  election  of  respondent  but  refused  to 
declare  the  appellant  elected  to  said  office. 
This  appeal  Is  from  the  Judgment  so  entered. 

Respondent  does  not  question  the  judg- 
ment annulling  the  election  as  to  him.  Ap- 
pellant contends  that  It  should  have  been  fur- 
ther adjudged  that  he  was  duly  elected  to  the 
said  office.  The  record  contains  many  ques- 
tions as  to  rulings  on  ballots,  and  as  to  wheth- 
er or  not  certain  ballots  were  properly  re- 
jected or  counted.  It  is,  however,  to  the 
credit  of  counsel,  conceded  that  if  the  ruling 
of  the  court  was  correct  on  the  main  ques- 
tion, the  ballots  concerning  which  the  rulings 
are  questioned,  however  counted,  would  not 
change  the  result  All  other  questions  are 
therefore  eliminated,  except  the  single  one  as 
to  whether  or  not  the  appellant  was  elected 
to  the  office  of  district  attorney  at  the  said 
election. 

The  facts  material  to  the  question,  as  found 
by  the  court,  are  as  follows:  Respondent  re- 
ceived at  said  election  5,840  legal  votes,  and 
appellant  5,748.  The  respondent  at  the  time 
of  said  election  held  the  office  of  postmaster 
at  Mountain  View,  with  a  compensation  ex- 
ceeding $500  per  annum,  and  was  therefore 
ineligible  to  the  office.  The  Constitution  pro- 
vides (article  20,  ft  18)  that  a  plurality  of  the 
votes  given  at  an  election  shall  constitute  a 
choice;  and  the  Political  Code  (section  1066) 
states  that  "the  person  receiving  at  any  elec- 
tion the  highest  number  of  votes  for  any 
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office  to  be  filled  at  such  election  1b  elected 
thereto."  The  appellant  did  not  receive  the 
plurality  of  the  votes  given  at  the  election. 
He  contends  that  tbe  votes  cast  for  respond- 
ent should  not  be  considered  In  any  manner 
in  the  count,  for  the  reason  that  the  respond- 
ent was  ineligible;  that  the  case  should  be 
determined  in  the  same  manner  as  if  the 
votes  respondent  received  had  been  cast  for 
the  King  of  England  or  the  Man  in  the  Moon. 
To  such  doctrine  we  cannot  accede.  The  re- 
spondent was  a  citizen  of  the  state,  a  resident 
and  elector  of  the  county,  and  it  does  not 
appear  that  he  even  knew  of  his  own  ineligi- 
bility. The  law  contemplates  that  the  electors 
shall  decide  the  question  as  to  who  shall  be 
elected  to  an  office,  and  that  it  Is  necessary 
to  a  choice  that  some  one  legally  qualified 
shall  receive  a  plurality  of  the  "votes  given 
at  the  election."  The  appellant  did  not  re- 
ceive such  plurality.  The  votes  cast  for  re- 
spondent were  votes  given  at  the  election.  It 
is  not  necessary  to  discuss  the  question  as 
to  the  effect  of  votes  given  for  a  name  in 
mythology,  or  to  some  one  whose  name  has 
come  down  in  history,  as  Julius  Csesnr,  or 
Mohammed.  In  such  case  the  elector  would 
clearly  appear  not  to  have  Intended  to  ex- 
press his  choice  as  to  who  should  hold  the 
office.  The  electors  usually  take  a  pride  and 
an  interest  In  casting  their  votes  for  the  per- 
son or  candidate  of  their  choice,  not  as  an 
Idle  act,  but  with  a  view  of  giving  the  office, 
with  its  honors  and  emoluments  to  such  per- 
son or  candidate.  If  the  person  for  whom 
such  votes  are  cast  is  ineligible,  the  votes 
are  not  to  be  counted  for  the  next  highest 
candidate  on  the  list.  If  a  majority  of  the 
voters,  either  by  mistake  of  law  or  of  fact, 
happen  to  cast  their  ballots  for  an  ineligible 
candidate,  It  does  not  follow  that  the  next 
highest  on  the  list  would  receive  the  office. 
The  votes,  if  given  in  good  faith  for  a  per- 
son who  Is  a  candidate  for  the  office,  and 
who  afterwards  is  found  to  be  ineligible,  are 
notwithstanding  legal  votes.  It  sometimes 
happens,  notwithstanding  all  care,  that  a 
political  convention  nominates  a  person  to 
an  office  who  Is  afterwards  found  to  be  lneli- 
glble.and  that  such  fact  was  not  only  un- 
known to  the  convention  which  nominated 
him  and  to  the  voters,  but  also  unknown  to 
himself.  In  such  case  it  is  consistent  with 
the  theory  of  our  institutions,  and  the  right 
of  the  people  to  have  officers  of  their  own 
choosing,  to  consider  the  election  void,  be- 
cause It  is  not  an  expression  of  the  will  of 
the  people  by  a  plurality  of  the  votes  cast 
Any  other  rule  might  result  in  giving  an  of- 
fice to  a  very  incompetent  or  dishonest  man 
who  received  only  a  few  votes.  In  tbe  case 
at  bar  one  Brandt  received  407  votes  out  of 
about  12,000  cast  for  the  office  of  district 
attorney.  Suppose  the  appellant  was  also 
ineligible  to  that  office,  if  his  views  are  cor- 
rect the  courts  would  have  to  declare  Brandt 
the  duly  elected  district  attorney. 
The  views  we  have  expressed  are  support- 


ed by  decisions  in  our  own  state.  Saunders 
v.  Haynes,  13  Cal.  145;  Crawford  v.  Dun- 
bar, 52  Cal.  36;  People  v.  Rodgers,  118  Cal. 
373,  46  Pac.  740,  50  Pac  668.  In  the  latter 
case  it  is  said:  "The  election  of  appellant 
was  declared  void,  and  was  annulled  by  rea- 
son of  his  ineligibility  to  the  office;  but  in- 
asmuch as  he  received  a  majority  of  the 
votes  cast  at  the  election,  the  court  was  not 
authorized  to  declare  that  any  other  person 
was  elected."  The  same  rule  prevails  in 
Pennsylvania.  Commonwealth  v.  Cluley,  56 
Pa.  270,  94  Am.  Dec.  75.  It  is  there  said: 
"Even  in  England  it  has  been  held  that  votes 
for  a  disqualified  person  are  not  lost  or 
thrown  away,  so  as  to  Justify  the  presiding 
officers  in  returning  as  elected  another  can- 
didate having  a  less  number  of  votes,  and, 
if  they  do  so,  a  quo  warranto  information 
will  be  granted  against  the  person  so  de- 
clared to  be  elected  on  his  accepting  office. 
Under  Constitutions  such  as  burs  there  are 
even  greater  reasons  for  holding  that  a  mi- 
nority candidate  is  not  entitled  to  the  office, 
if  he  who  received  the  highest  number  of 
votes  Is  disqualified."  And  In  New  York 
(People  v.  Clute,  50  N.  T.  451,  10  Am.  Rep. 
508);  and  in  Michigan  (Crawford  v.  Mol- 
liter,  23  Mich.  341);  and  in  Kentucky  (Howes 
v.  Perry,  92  Ky.  280,  17  S.  W.  575,  36  Am. 
St.  Rep.  591);  and  in  West  Virginia  (Dry den 
v.  Swinburne,  20  W.  Va.  89) ;  and  in  Arkan- 
sas (Sweptson  v.  Barton,  39  Ark.  549);  and 
in  Missouri  (State  v.  Walsh,  7  Mo.  App.  142; 
State  v.  Vail,  53  Mo.  97).  In  Indiana  the 
rule  appears  to  be  to  the  contrary,  but  we 
do  not  approve  of  the  doctrine  as  laid  down 
In  the  cases  from  that  state. 

In  the  judgment,  after  annulling  and  set- 
ting aside  the  election  of  respondent,  the 
court  directed  "that  each  party  pay  their 
own  costs."  This  Is  not  in  accord  with  the 
plain  mandate  of  the  statute  in  regard  to 
election  contests  (Code  Civ.  Proc.  §  1125), 
which  provided  at  the  time  of  this  contest 
that,  "if  the  election  is  annulled  and  set 
aside,  judgment  for  costs  must  be  rendered 
against  the  party  whose  election  was  contest- 
ed in  favor  of  the  party  contesting  the  same." 

The  trial  court  Is  directed  to  modify  the 
judgment  by  striking  therefrom  the  portion 
quoted,  and  inserting  in  lieu  thereof  "and 
the  contestant  is  entitled  to  judgment  for 
costs  against  respondent";  and,  as  so  modi- 
fled,  the  judgment  Is  affirmed. 

We  concur:  HALL,  J.;  KERRIGAN,  J. 


7  Cal.  App.  16S 
CAMPBELL  v.  BOARD  OF  SUPRS  OF 
SANTA  CLARA  COUNTY  et  al. 
(Civ.  447.) 

(Court  of  Appeal,  First  District,  California. 
Dec.  19,  1907.    Rehearing  Denied  by 
Supreme  Court  Feb.  17,  1908.) 

1.  Officebs— Public  Office— "Incumbent." 

Under  Pol.  Code,  §  996,  providing  that  "an 
office  becomes  vacant  on  the  happening  of  either 
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of  the  following  events  before  the  expiration  of 
the  term:    (1)  The  death  of  the  incumbent 

*  *  *"— one  who  has  been  elected  to  an  of- 
fice, but  who  fails  to  qualify  by  filing  the  bond, 
is  in  the  sense  of  the  statute  the  incumbent, 
though  he  never  was  in  possession  of  nor  per- 
formed any  duty  in  connection  with  the  office. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Officers,  §  82. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3518,  3519.] 

2.  Same--  Vacancy. 

Under  Pol.  Code,  8  996,  providing  that  "an 
office  becomes  vacant  on  the  happening  of  either 
of  the  following  events  before  the  expiration  of 
the  term:    (1)  The  death  of  the  incumbent. 

*  •  *  (10)  The  decision  by  a  competent  tri- 
bunal declaring  void  his  election  or  aDDointment" 
—an  office  became  vacant  on  the  decision  of  the 
court  declaring  void  an  election  on. the  ground 
that  the  person  elected,  but  wbo  had  not  taken 
possession  of  the  office,  and  who.  failed  to  qualify 
and  take  his  official  oath,  was  ineligible  to  take 
the  office  at  the  time  of  the  election,  in  pro- 
ceedings to  contest  the  election  under  Code  Civ. 
Proc.  f  1111,  providing  that  the  right  of  any  per- 
son declared  elected  may  be  contested  when  he 
was  not  at  the  time  of  the  election  eligible  to 
the  office,  and  section  1122,  providing  that,  after 
hearing  the  proofs  and  allegations  of  the  parties, 
the  court  must  pronounce  judgment  either  con- 
firming or  annulling  and  setting  aside  such  elec- 
tion. 

Appeal  from  Superior  Court,  Santa  Clara 
County ;  A.  L.  Rhodes.  Judge. 

Action  by  James  H.  Campbell  against  the 
board  of  supervisors  of  the  county  of  Santa 
Clara  and  others  to  enjoin  defendants  from 
declaring  a  vacancy  in  the  office  of  district 
attorney  of  said  county  and  then  filling  such 
office  by  appointment,  and  also  to  enjoin  the 
county  clerk  from  Issuing  a  certificate  of  ap- 
pointment to  any  person  appointed  by  the 
board  to  such  office.  Judgment  for  plaintiff, 
z,nd  defendants  appeal.  Reversed. 

Rogers,  Bloomlngdale  &  Free,  for  appel- 
lants. James  H.  Campbell  (John  E.  Richards, 
of  counsel),  for  respondent. 

COOPER,  P.  J.  This  action  was  brought  to 
enjoin  the  board  of  supervisors  of  Santa 
Clara  county  and  the  several  members  there- 
of from  declaring  a  vacancy  in  the  office  of 
district  attorney  of  said  county  and  then 
filling  such  office  by  appointment,  and  also 
to  enjoin  the  county  clerk  of  said  county  from 
issuing  a  certificate  of  appointment  to  any 
person  who  might  be  appointed  district  at- 
torney of  said  county  by  said  board  of  super- 
visors. Judgment  was  entered  for  plaintiff  as 
prayed  for,  and  this  appeal  Is  from  the  Judg- 
ment. 

At  the  general  election  held  In  November, 
1902,  plaintiff  was  duly  elected  district  at- 
torney of  said  county  for  the  term  of  four 
years,  his  term  to  commence  on  the  first  Mon- 
day of  January,  1903.  He  duly  qualified,  en- 
tered upon  the  discharge  of  the  duties  of  his 
office,  and  ever  since  has  continued  in  pos- 
session of  said  office  and  in  the  discharge  of 
the  duties  thereof.  At  the  general  election 
held  In  November,  1906,  the  plaintiff  and  one 
Arthur  M.  Free  were  each  candidates  for 


the  said  office  of  district  attorney.  Free  re- 
ceived a  plurality  of  the  votes  cast  at  audi 
election,  and  was  declared  by  the  board  of 
supervisors  duly  elected  to  such  office.  He 
declined  and  refused  to  file  bis  official  bond 
and  take  the  oath  of  office.  After  the  dec- 
laration by  the  board  of  supervisors  to  the 
effect  that  Free  had  been  duly  elected,  the 
plaintiff  instituted  proceedings  in  the  superior 
court  of  said  county  to  contest  the  election  of 
said  Free,  which  resulted  in  a  judgment  de- 
claring that  at  the  time  of  the  election  Free 
was  Ineligible  to  the  office  by  reason  of  the 
fact  that  he  held  a  lucrative  office  under  the 
United  States  government,  the  compensation 
of  which  exceeded  $500  per  year,  and  annull- 
ing his  election  for  this  reason.  The  judg- 
ment, besides  declaring  that  at  the  time  of 
his  election  Free  was  ineligible  to  the  said 
office,  in  effect  adjudged  that  plaintiff  was 
not  elected  to  said  office.  This  judgment  has 
this  day  been  affirmed  here.  Campbell  v. 
Free  (No.  440)  93  Pac.  1060.  The  question 
therefore  resolves  itself  into  whether  or  not 
there  is  a  vacancy  in  the  office  of  district 
attorney  of  said  county,  which  the  board  of 
supervisors  are  authorized  to  fill  by  appoint- 
ment. 

It  is  provided  in  the  Code  of  Civil  Proce- 
dure (section  1111)  that  the  right  of  any  per- 
son declared  elected  may  be  contested  when 
the  person  was  not  at  the  time  of  the  election 
eligible  to  the  office.  The  Code  evidently  con- 
templates that  cases  may  arise  in  which  the 
person  declared  elected,  and  who  receives  the 
highest  number  of  legal  votes,  was  at  the  time 
of  bis  election  ineligible  to  the  office.  In 
many  cases  the  evidence  as  to  the  Ineligibility 
of  a  candidate  Is  conflicting,  and  it  requires 
a  careful  weighing  and  analysis  of  the  evi- 
dence by  the  trial  court  to  determine  the  ulti- 
mate fact.  The  Code  In  such  case  provides 
for  a  contest  ns  to  the  right  of  a  person  de- 
clared elected  to  an  office,  although  he  be  at 
the  time  of  the  election  ineligible.  It  pro- 
vides (section  1122)  that  after  hearing  the 
"proofs  and  allegations  of  the  parties  the 
court  must  pronounce  judgment  In  the  prem- 
ises, either  confirming  or  annulling  and  set- 
ting aside  such  election."  We  must  then  look 
to  the  Political  Code  as  to  when  an  office  be- 
comes vacant  It  is  there  provided  (section 
996):  "An  office  becomes  vacant  on  the  hap- 
pening of  either  of  the  following  events  be- 
fore the  expiration  of  the  term:  (1)  The 
death  of  the  incumbent.  •  *  *  (10)  The 
decision  by  a  competent  tribunal  declaring 
void  his  election  or  appointment." 

The  court  declared  void  the  election  of  Free 
before  the  expiration  of  his  term,  and  the 
question  therefore  narrows  itself  to  the  one 
as  to  whether  or  not  he  was  the  incumbent 
It  has  been  held,  and  is  the  rule  in  this  state, 
that  one  who  has  been  elected  to  an  office, 
but  who  falls  to  qualify  by  filing  the  bond,  is 
In  the  sense  of  the  statute  the  incumbent,  al- 
though he  never  was  in  possession  of  nor 
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performed  any  duty  In  connection  with  the 
office.  The  office  In  such  case  has  been  held  to 
become  vacant  by  his  refusal  to  file  his  of- 
ficial oath  or  bond  within  the  time  prescribed. 
People  v.  Taylor,  67  Oal.  620.  The  court  in 
that  case,  after  a  careful  consideration  of 
section  996  of  the  Political  Code,  said:  "This 
provision  of  the  Code  regards  the  person  duly 
elected  to  an  office  as  the  incumbent  of  that 
office  from  the  time  of  the  commencement  of 
the  term  for  which  he  was  elected  until  the  ex- 
piration thereof,  whether  he  qualifies  or  not" 
The  difference  between  that  case  and  the  one 
at  bar  is  that  there  the  person  elected  neglect- 
ed and  failed  to  qualify  after  his  election,  and 
here  he  neglected  to  qualify  by  making  him- 
self Ineligible  before  election.  There  the  per- 
son elected  was  ineligible  at  the  time  his 
term  began  because  he  did  not  comply  with 
the  statutory  mandate  as  to  qualifying ;  here 
he  was  ineligible  because  at  the  time  he  was 
elected  he  had  neglected  to  resign  his  office  of 
postmaster.  In  the  one  case  the  person  elect- 
ed did  not  do  that  which  the  law  declared 
that  he  must  do  after  his  election  In  order  to 
be  qualified  to  get  title  to  the  office ;  in  the 
other  he  neglected  to  do  that  which  the  law 
required  that  he  should  do  In  order  to  be  a 
person  qualified  to  be  elected  to  the  office.  In 
both  cases  the  officer  was  elected.  In  neither 
was  he  entitled  to  the  office  when  the  term 
commenced.  In  the  case  cited  the  court  held 
t  hat  the  person  elected  was  not  eligible  to 
take  the  office  at  the  time  the  term  began ;  In 
the  case  at  bar  the  court  held  that  the  person 
elected  was  not  eligible  to  take  the  office  at 
the  time  of  the  election.  We  think  that  it 
would  be  a  distinction  without  a  substantial 
difference  to  hold  that  in  the  case  cited  the 
party  elected  was  the  incumbent,  and  that  in 
this  case  he  was  not.  We  therefore  conclude 
that  the  office  became  vacant  upon  the  de- 
cision of  the  court  declaring  void  the  election 
of  Free. 

The  decision  in  People  v.  Rodgers,  118  Cal. 
393,  46  Pac.  740,  50  Pac.  668,  supports  the 
conclusion  we  have  reached  in  this.  In  that 
case  Rodgers  was  elected  chief  of  police  of 
the  city  of  Sacramento,  and  received  his  cer- 
tificate of  election.  He  was  ineligible  at  the 
time  of  his  election,  but  at  the  commence- 
ment of  his  term  he,  without  the  consent  of 
Drew,  his  predecessor  in  office,  Intruded  Into 
and  obtained  possession  of  the  office.  After 
Rodgers  had  so  taken  possession  of  the  office, 
a  proceeding  was  Instituted  by  an  elector  of 
the  city,  contesting  his  right  to  hold  the  of- 
fice, which  resulted  in  a  judgment  duly  made, 
setting  aside  his  election  by  reason  of  his  In- 
eligibility at  the  time  of  such  election.  After 
the  judgment  so  made,  the  board  of  supervis- 
ors appointed  Rodgers  to  the  office.  It  will 
thus  be  seen  that  the  only  difference  between 
the  two  cases  is  that  in  that  case  the  party 
declared  elected,  but  who  was  Ineligible,  had 
taken  possession  of  the  office,  and  in  this  case 
the  predecessor  Is  still  holding.  The  court, 
after  a  statement  of  the  facts,  and  a  refer- 


ence to  subdivision  10,  §  996,  of  the  Political 
Code,  said:  "There  was  thus  presented  the 
precise  circumstances  contemplated  by  the 
above  provision  of  the  Political  Code.  The 
election  of  the  defendant  had  been  contested 
on  the  ground  that  he  was  ineligible  to  the 
office,  and  a  competent  tribunal  had  decided 
that  the  election  was  void.  •  *  •  An  elec- 
tion to  fill  the  office,  regular  In  all  respects, 
had  been  held,  and  the  electors  of  the  city 
had  at  that  election  chosen  the  defendant 
by  a  majority  of  their  votes  to  be  the  suc- 
cessor of  the  relator,  and  he  had  qualified  for 
the  office  and  entered  upon  its  duties.  By 
reason  of  certain  extrinsic  facts  he  was  held 
not  to  be  entitled  to  retain  the  office,  but  he 
had  nevertheless  been  elected  as  the  successor 
of  the  relator,  and  had  qualified  for  the  of- 
fice and  entered  upon  its  duties." 

In  the  case  at  bar  Free  did  not  qualify  nor 
enter  upon  the  duties  of  the  office;  but  we 
cannot  see  any  reason  for  holding  that  an 
office  becomes  vacant  In  a  case  where  an  in- 
eligible officer,  who  has  been  elected,  enters 
into  possession  of  It,  and  a  judgment  Is  after- 
wards entered,  declaring  bis  election  void, 
that  would  not  apply  with  equal  force  to  a 
case  where,  under  like  circumstances,  the 
ineligible  officer  has  not  taken  possession  of 
the  office.  The  question  as  to  who  is  in  the 
actual  possession  of  the  office  Is  not  made  a 
factor  by  the  provisions  of  the  Code.  Nor 
would  the  fact  that  Free  failed  to  qualify  and 
take  the  oath  of  office  make  any  difference. 
In  Adams  v.  Doyle,  139  Cal.  678,  73  Pac.  582, 
the  question  was  as  to  whether  or  not  there 
was  a  vacancy  in  the  office  of  sheriff  of  Tuo- 
lumne county  at  the  time  the  board  of  super- 
visors appointed  Adams  to  that  office.  Adams 
had  been  a  candidate  for  the  office  at  the  pre- 
ceding election,  had  received  the  highest  num- 
ber of  votes,  and  had  received  his  certificate- 
of  election.  He  did  not  file  his  bond  and  take 
the  oath  as  prescribed  by  law.  His  predeces- 
sor in  office  continued  to  be  the  incumbent 
after  the  term  of  Adams  had  begun  and  be- 
fore the  board  of  supervisors  appointed  him 
to  the  office.  Adams  had  not  only  failed  to 
qualify  after  his  election,  but  had  not  taken 
possession  of  the  office.  The  board  of  super- 
visors declared  the  office  vacant,  and  appoint- 
ed Adams  to  the  very  office  to  which  he  had 
been  elected,  and  for  which  he  had  failed  to 
qualify.  He  qualified  under  the  appointment 
so  made,  and  the  court  held  that  there  was 
a  vacancy,  and  that  his  title  under  the  ap- 
pointment was  valid.  The  court  there  said: 
"The  incumbent,  in  the  sense  of  the  statute,  is 
the  person  declared  elected  to  hold  the  term, 
who  holds  title  to  it,  subject  to  forfeiture  by 
failing  to  qualify,  although  it  is  not  yet 
begun.  The  fact  that  the  prior  incumbent, 
in  order  that  the  public  business  may  be 
done,  is  allowed  and  directed  to  continue  to 
discharge  the  duties  in  the  meantime,  and  un- 
til some  person  is  lawfully  Invested  with 
title  to  the  term,  does  not  affect  the  question 
of  there  being  a  vacancy  In  the  sense  lntend- 
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ed.  The  vacancy  la  in  the  term  of  four  years 
just  beginning.  The  prior  incumbent  does  not 
claim  title  to  this  term,  and  he  has  none 
but  is  a  mere  locum  ten  ens,  holding  for  public 
convenience  until  the  vacancy  in  the  term  is 
filled." 

The  conclusion  we  have  reached  does  not 
injure  the  plaintiff.  He  has  enjoyed  the  full 
benefit  of  the  term  for  which  he  was  elected. 
He  was  not  elected  for  the  term  he  is  seeking 
to  hold.  The  question  Involved  is  one  of 
public  concern.  The  office  having  become  va- 
cant, the  ordinary  machinery  of  the  law  can- 
not be  enjoined  from  filling  such  vacancy  by 
appointment 

The  judgment  is  reversed. 

We  concur:   HALL,  J.;  KERRIGAN,  J. 
7  Cal.  App.  190 

MAHLER  v.  DRUMMER  BOY  GOLD  MIN. 
COMPANY  et  aL    (Civ.  412.) 

(Court  of  Appeal,  Third  District,  California. 
Dec.  21,  1907.) 

Venue— Change— Affidavits. 

On  a  motion  for  change  of  venae,  plain- 
tiff filed  a  counter  affidavit  stating  that  at 
the  commencement  of  the  action  against  defend- 
ant corporation  and  E.,  its  secretary,  the  resi- 
dence of  said  E.  was  unknown  to  plaintiff ;  that 
E.  had  given  his  address  as  San  Francisco,  and 
had  written  from  that  place,  and  also  from  oth- 
er places,  bat  that  letters  sent  by  plaintiff  to 
such  address  had  received  no  answers  or  had 
been  returned ;  that  plaintiff  had  no  other  means 
of  finding  oat  the  residence  of  said  E. ;  that  he 
was  informed  by  employes  of  the  corporation  lo- 
cated where  the  action  was  brought  that  they 
could  get  no  answers  to  letters  written  to  R; 
that  plaintiff  was  informed  and  believed  that 
the  B.  Company  could  not  find  said  E.  at  such 
address  in  order  to  serve  summons  on  him,  and 
that,  being  unable  to  learn  the  address  of  said 
E.  and  his  residence  being  unknown,  plaintiff 
designated  the  county  where  the  mine  was  as  the 
county  in  which  to  bring  action.  Held,  that  the 
affidavit  was  insufficient  to  permit  plaintiff  to 
name  a  county  in  which  to  sue,  under  Code  Civ. 
Proc.  §  395,  requiring  the  action  to  be  tried  in 
the  county  in  which  defendants  reside,  but  pro- 
viding that,  if  defendants'  residence  is  unknown 
to  plaintiff,  the  same  may  be  tried  in  any  coun- 
ty which  plaintiff  may  designate. 

Appeal  from  Superior  Court,  Siskiyou 
County;  J.  S.  Beard,  Judge. 

Action  by  Fred  W.  Mahler  against  the 
Drummer  Boy  Gold  Mining  Company  and  an- 
other. From  an  order  refusing  a  motion  for 
change  of  venue,  defendants  appeal.  Re- 
versed. 

Coburn  &  Collier  and  Charles  G.  Nagle,  for 
appellants.  J.  H.  Magoffey  and  Taylor  & 
Tebbe,  for  respondent 

CHIPMAN,  P.  J.  Motion  to  change  the 
place  of  trial.  Plaintiff  commenced  the  ac- 
tion in  Siskiyou  county  to  recover  from  de- 
fendants for  services  as  superintendent  of 
certain  quartz  mines  In  said  county.  It  is 
alleged  in  the  complaint  that  plaintiff  was 
employed  by  defendants  on  August  1,  1903; 
that  he  commenced  work  on  October  20,  1906, 


'  and  "continued  to  work  for  defendants  as 
superintendent  until  the  6th  day  of  March, 
1906."  The  complaint  was  filed  April  13, 
1906.  Plaintiff  "prays  judgment  against  de- 
fendants and  each  of  them."  Defendants 
moved  the  court  to  change  the  place  of  trial 
from  Siskiyou  county  to  the  city  and  county 
of  San  Francisco,  on  the  ground  that  at  the 
commencement  of  the  action  the  latter  place 
was  and  ever  since  has  been  their  place  of 
residence.  At  the  hearing  of  the  motion  it 
appeared  from  the  uncontradicted  affidavit  of 
defendant  Emmons  that  defendant  corpora- 
tion at  the  commencement  of  the  action  was 
a  corporation  organized  under  the  laws  of 
this  state,  with  its  principal  place  of  busi- 
ness at  the  city  and  county  of  San  Francisco, 
which  was  then  and  is  now  its  residence  and 
its  priucipal  place  of  business.  Affiant  also 
deposed  that  he  was  at  the  commencement 
of  the  action  and  ever  since  has  been  and 
now  is  a  resident  of  said  city  and  county; 
that  he  was  at  all  times  the  secretary  of  said 
corporation;  that  each  of  said  defendants 
has  fully  and  fairly  stated  the  case  in  said 
action  to  his  and  its  attorney,  and  after  such 
statement  each  of  said  defendants  was  ad- 
vised by  said  attorney  and  verily  believes 
"that  they  and  each  of  them  have  a  good 
and  substantial  defense  to  said  cause  on  Its 
merits."  A  general  demurrer  to  the  com- 
plaint was  filed,  with  the  demand  by  both  de- 
fendants for  a  change  of  the  place  of  trial. 
Plaintiff  in  the  action  filed  a  counter  affida- 
vit, In  which  he  stated  "that  at  the  time  of 
the  commencement  of  the  action  the  residence 
of  said  defendant  Emmons  was  unknown  to 
plaintiff";  that  at  the  time  of  employing 
plaintiff  as  superintendent  of  said  mines  Em- 
mons "gave  this  plaintiff  his  address  as  San 
Francisco;  that  thereafter  he  wrote  this 
plaintiff  from  San  Francisco,  and  also  from 
Portland,  Or. ;  that  for  the  period  of  several 
months  before  the  commencement  of  this  ac- 
tion this  plaintiff  addressed  letters  to  said 
Emmons  at  his  last-named  address  In  San 
Francisco;  that  he  received  no  answers  to 
several  of  said  letters,  and  then  one  or  two 
letters  were  returned  to  him  by  the  Post  Of- 
fice Department  as  undelivered  letters;  that 
thereupon  this  plaintiff  sent  a  registered  let- 
ter to  said  Emmons,  and  that  said  registered 
letter  was  returned  by  the  postal  department 
to  this  plaintiff  as  undelivered;  that  this 
plaintiff  had  no  other  means  of  finding  out 
the  residence  of  said  Emmons,"  Affiant  then 
states  that  he  was  Informed  by  the  men 
working  at  the  mine  that  "they  could  get  no 
letters  from  said  Emmons  in  answer  to  their 
letters  sent  to  him  at  his  last  address" ;  that 
affiant  was  "Informed  and  from  such  informa- 
tion believes  that  the  Bee  Hive  Company,  of 
Yreka,  could  not  find  said  Emmons  at  such 
address  in  order  to  serve  summons  upon 
him";  that  being  "unable  to  learn  the  resi- 
dence of  said  Emmons,  and  his  residence  be- 
ing unknown,  plaintiff  designated  the  county 
of  Siskiyou  as  the  county  in  which  to  bring 


Digitized  by  Google 


Wash.) 


HOLLY  ST.  LAND  CO.  t.  BEYER. 


1065 


said  action,  said  county  being  the  county  In 
which  the  cause  of  action  accrued."  There 
is  no  brief  on  file  by  respondent. 

Under  section  395  of  the  Code  of  Civil  Pro- 
cedure all  the  defendants  must  join  in  the 
motion  to  change  the  place  of  trial  (MeKen- 
zle  v.  Barling.  101  Cal.  480,  36  Pac.  8 ;  Quint 
v.  Dimond,  135  Cal.  574,  67  Pac.  1034) ;  and 
the  section  has  been  complied  with  In  the 
present  case.  But  plaintiff  seeks  to  retain 
the  case  in  the  court  where  it  was  com- 
menced, under  the  provisions  of  said  section 
which  read  as  follows:  "  *  *  •  The  action 
must  be  tried  in  the  county  In  which  the  de- 
fendants, or  some  of  them  reside  at  the  com- 
mencement of  the  action ;  or,  if  none  of  the 
defendants  reside  in  the  state,  or  if  residing 
In  this  state,  and  the  county  in  which  they 
reside  is  unknown  to  the  plaintiff,  the  same 
may  be  tried  In  any  county  which  the  plain- 
tiff may  designate  in  his  complaint.  *  *  •  " 
We  presume  that  at  the  hearing  of  the  mo- 
tion plaintiff  was  successful  in  convincing 
the  court  that  his  affidavit  was  sufficient  to 
show  that  the  residence  of  defendant  Em- 
mons was  unknown  to  plaintiff,  and  hence  he 
had  the  right  to  designate  the  county  In 
which  to  bring  the  action.  The  right  to  thus 
designate  the  place  of  trial  Is  not  an  arbitrary 
right,  or  optional  with  plaintiff,  upon  a  mere 
statement  that  the  residence  of  defendant  Is 
unknown  to  him.  He  must  state  facts  suffi- 
cient to  show  that  he  has  resorted  to  such 
means  to  ascertain  the  defendant's  residence 
as  would  be  expected  of  a  reasonable  man 
seeking  in  good  faith  to  make  the  discovery. 
The  practice  act,  as  amended  in  1858  (St. 
1858,  p.  82.  c.  103),  contained  a  provision 
similar  to  that  in  section  395  of  the  Code  of 
Civil  Procedure.  It  was  said  In  Loehr  v. 
Latham,  15  Cal.  418:  "But  this  provision 
must  receive  a  reasonable  construction.  A 
willful  or  careless  ignorance  of  the  residence 
of  the  defendant  does  not  put  It  in  the  power 
of  the  plaintiff  to  sue  him  in  any  county  of 
the  state,  however  remote  from  his  residence ; 
for,  if  this  were  so,  the  effect  of  the  rule 
would  be  practically  to  repeal  this  provision 
requiring  suit  to  be  brought  in  the  county  of 
the  residence  of  defendant.  It  would  be  put- 
ting it  In  the  power  of  the  plaintiff,  by  keep- 
ing ignorant  of  the  facts,  or  feigning  igno- 
rance, to  sue  where  he  pleased,  and  thus 
fraud  would  be  encouraged  and  oppression 
practiced.  To  resist  the  application  of  the 
defendant,  the  plaintiff  should  have  shown 
that  he  used  proper  diligence  to  ascertain  the 
residence  of  defendant  before  suit,  and  fail- 
ed." In  Thurber  v.  Thurber,  113  Cal.  007,  45 
Pac.  852,  speaking  of  the  opinion  in  Loehr 
v.  Latham,  supra,  the  court  said:  "This  de- 
cision has  not  been  overruled  or  questioned, 
so  far  as  we  are  informed.  The  reasons  for 
enforcing  the  rule  enunciated  by  Mr.  Justice 
Baldwin  are  aptly  put  and  cogent,  and  the 
practice  indicated  should  be  upheld  and  en- 
forced." 

Tested  by  these  rules  the  affidavit  of  plain- 


tiff waa  insufficient.  At  the  time  the  action 
was  commenced  Emmons  was  a  resident  of 
San  Francisco,  as  shown  by  his  undisputed 
affidavit ;  and  this  was  but  a  few  weeks  after 
plaintiff  quit  work.  Emmons  was  known  to 
plaintiff  to  be  the  secretary  of  the  defendant 
company,  and  yet  plaintiff  made  no  inquiry 
of  any  of  its  officers  or  at  its  place  of  busi- 
ness in  San  Francisco;  nor  is  any  explana- 
tion given  why  he  made  no  such  inquiry,  or 
that,  If  made,  it  would  not  have  availed  any- 
thing ;  nor  Is  it  shown  that  the  address  of  the 
company's  place  of  business  was  unknown 
to  plaintiff.  The  letters  alleged  to  have  been 
sent  to  San  Francisco  were  not  sent  to  any 
street  address,  nor  does  affiant  state  that 
such  address  was  unknown  to  plaintiff.  In 
stating  that  he  sent  letters  to  Emmons'  last- 
known  address,  plaintiff  fails  to  state  where 
that  was ;  nor  is  the  time  stated  when  these 
letters  were  sent.  The  registered  letters,  as 
in  the  case  of  the  others,  were  doubtless  ad- 
dressed to  the  general  delivery.  As  superin- 
tendent of  a  mine  being  operated  by  the  de- 
fendant corporation,  and  serving  in  that  ca- 
pacity under  its  direction  and  employment, 
there  should  have  been  no  difficulty  in  finding 
the  address  of  the  secretary  by  inquiring  of 
the  officers  of  the  company  or  at  its  place  of 
business ;  and  if,  for  any  reason,  the  infor- 
mation by  these  obvious  means  could  not  be 
had  the  affidavit  should  have  so  shown. 
Plaintiff  makes  like  indefinite  statement  that 
he  was  informed  by  the  Bee  Hive  Company, 
of  Yreka,  that  that  company  could  not  find 
Emmons.  But  when  he  made  inquiry,  or 
from  what  persons  connected  with  that  com- 
pany, or  why  they  should  know  anything 
about  Emmons,  does  not  appear.  The  men 
working  in  the  mine  tinder  plaintiff  as  super- 
intendent, of  whom  plaintiff  made  inquiries, 
cannot  be  supposed  to  have  known  more  than 
plaintiff  of  Emmons'  whereabouts,  and  the 
failure  of  the  men  to  Impart  Information  in 
no  wise  strengthens  the  affidavit.  The  affida- 
vit fails  to  show  that  diligence  which  the 
law  very  properly  demands  before  plaint! ft* 
will  be  permitted  to  select  his  own  forum 
In  which  to  try  his  case. 

The  order  is  reversed,  with  directions  to 
grant  the  motion. 

We  concur:   HART,  J.;  BURNETT,  J. 


HOLLY  ST.  LAND  CO.  v.  BEYER. 

(Supreme  Court  of  Washington.   Feb.  10.  15K>8.) 

1.  Trusts— Resulting  Trusts—  Establis  i- 
ment  by  pabol. 

Where  defendant  was  in  possession  of  In  ml. 
holding  and  claiming  it  adversely  to  F..  and.  oil 
an  attempt  to  oust  her.  M.  intervened  and 
agreed  to  settle  the  adverse  claim  of  F.  for  and 
in  behalf  of  defendant,  and  did  so  by  paying  the 
demand  of  F.,  and  taking  a  quitclaim  in  his 
own  name,  merely  as  a  matter  of  convenience 
and  because  of  difficulties  between  defendant 
and  her  husband,  the  trust  in  favor  of  defend- 
ant may  be  shown  by  parol ;  title  being  acquired 
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by  M.  in  such  way  that  equity  will  not  permit 
him  or  those  claiming  under  him  to  assert  it 
against  defendant,  for  whose  benefit  it  was  ac- 
quired. 

[Ed.  Note.— For  caws  in  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  §8  130-133.] 

2.  Husband  and  Wife— Separate  ob  Com- 
munity Pboperty. 

Where  a  deed  is  acquired  either  in  exchange 
for  separate  property  or  as  a  gift,  the  interest 
of  the  grantee  is  his  separate  property. 

TEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20.  Husband  and  Wife,  §§  803,  900-902.] 

3.  Tbusts— Deed  to  Husband  as  Trustee— 
Reconveyance. 

Where  one  acquires  title  to  property  as  a 
naked  trustee,  and  so  acquires  no  beneficial  in- 
terest, joinder  of  his  wife  in  a  reconveyance  is 
unnecessary. 

4.  Trial— Reception  of  Evidence— Time  fob 
Objection. 

Objection  that  there  was  no  sufficient  proof 
of  the  loss  of  a  deed  to  authorize  parol  evidence 
of  its  contents,  not  having  been  made  when  the 
parol  evidence  was  offered,  is  waived,  and  can- 
not be  raised  for  the  first  time  in  a  request  for 
instructions,  or  on  appeal. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §§  183-190.] 

o.  Deeds — Execution  and  Contents— Suffi- 
ciency of  Evidence— Question  fob  Jury. 
Evidence,  in  an  action  for  land  of  the  ex- 
ecution, contents,  and  delivery  of  a  deed,  held 
sufficient  to  go  to  the  jury. 

4i.  Money  Paid— Rights  Arising. 

No  claim  or  cause  of  action  can  accrue  in 
favor  of  one  because  of  a  payment  which  he 
makes  on  behalf  of  another,  either  as  a  gift  to 
or  in  satisfaction  of  some  obligation  legal  or 
moral  which  he  deems  he  owes  the  other. 

7.  Appeal— Claims  Not  Made  Below. 

Though  an  unsuccessful  plaintiff  in  an  ac- 
tion for  land  was  entitled  to  a  lien  for  taxes 
paid  on  the  property,  such  claim,  not  having 
been  inadp  below  before  or  at  time  of  rendition 
of  judgment,  cannot  be  made  on  appeal. 

Appeal  from  Superior  Court,  Whatcom 
County;  Jeremiah  Neterer,  Judge. 

Action  by  the  Holly  Street  Land  Company 
against  Pauline  Beyer.  Judgment  for  de- 
fendant.   Plaintiff  appeals.  Affirmed. 

Healy  &  Slentz  and  Fairchlld  &  Bruce,  for 
appellant.   Rose  &  Craven,  for  respondent 

RUDKIN,  J.  The  defendant  in  this  ac- 
tion acquired  title  to  the  property  In  con- 
troversy on  the  13th  day  of  June,  1890.  On 
the  12th  day  of  December,  1891,  judgment  of 
foreclosure  was  entered  against  the  property 
In  the  superior  court  of  Whatcom  county  in 
a  certain  action  wherein  the  Falrhaven  Land 
Company  whs  plaintiff  and  the  defendant 
herein  and  her  husband  were  defendants. 
The  property  was  sold  on  execution  pursuant 
to  this  judgment  on  the  30th  day  of  January, 
1892,  and  bid  In  by  the  execution  plaintiff, 
the  Falrhaven  Land  Company.  The  sale  was 
thereafter  confirmed,  and  a  sheriff's  deed 
Issued  to  the  purchaser  on  the  20th  day  of 
•October,  1893.  On  the  15th  day  of  March, 
1897,  a  writ  of  assistance  was  awarded  to 
place  the  purchaser  in  possession.  While 


this  writ  wag  in  the  hands  of  the  sheriff  for 
execution,  and  on  the  17th  day  of  February, 
1898,  one  R.  E.  Meyer  settled  and  compro- 
mised the  matter  with  the  Falrhaven  Laud 
Company  by  conveying  to  that  company  cer- 
tain lauds  owned  by  him;  the  deed  of  con- 
veyance reciting  that  the  property  so  con- 
veyed was  his  separate  property.  The  Fair- 
haven  Land  Company,  in  turn,  on  the  same 
day,  quitclaimed  and  released  the  property 
in  controversy  to  Meyer.  On  the  5th  day  of 
September,  1899.  Meyer  conveyed  this  prop- 
erty, together  with  other  property,  to  his 
brother  Fred  Meyer,  and  the  plaintiff  in  this 
action  claims  title  by  mesne  conveyance  un- 
der him.  The  defendant,  on  the  other  hand, 
claims  title  (1)  by  adverse  possession  for 
more  than  10  years;  (2)  by  deed  from  R.  EL 
Meyer  of  an  earlier  date  than  the  deed  un- 
der which  the  plaintiff  claims;  and  (3)  upon 
the  ground  that  the  title  acquired  by  Meyer 
from  the  Falrhaven  Land  Company  was  tak- 
en in  trust  for  the  defendant.  The  case  was 
tried  before  a  jury,  and,  from  a  judgment  in 
favor  of  the  defendant,  the  plaintiff  has  ap- 
pealed. 

The  first  and  principal  assignment  of  er- 
ror is  the  refusal  of  the  court  to  withdraw 
the  case  from  the  consideration  of  the  jury 
and  direct  judgment  In  favor  of  the  appel- 
lant. This  assignment  is  very  general,  and 
numerous  questions  have  been  discussed  un- 
der It.  It  Is  contended  that  a  trust  In  real 
property  cannot  be  proved  by  parol;  that  the 
title  acquired  by  Meyer  from  the  Falrhaven 
Land  Company  was  community  property,  and 
could  not  be  conveyed  by  him  without  his 
wife  joining  In  the  conveyance;  and  that 
there  was  no  sufficient  evidence  of  the  loss  of 
the  deed  from  Meyer  to  the  respondent  or  of 
its  execution,  contents,  or  delivery.  While 
It  Is  true  as  a  general  rule  that  a  trust  in 
real  property  cannot  be  proved  by  parol,  we 
think  this  case  falls  within  a  well-established 
exception  to  that  rule.  The  respondent  was 
In  possession  of  the  property,  holding  and 
claiming  adversely  to  the  Falrhaven  Land 
Company,  whether  rightfully  or  wrongfully 
we  need  not  inquire.  When  an  effort  was 
made  to  oust  her,  Meyer  intervened,  and 
agreed  to  settle  the  adverse  claim  to  the 
property  for  her  and  In  her  behalf.  He  did 
so  by  paying  the  amount  demanded  by  the 
adverse  claimant,  and  took  a  quitclaim  deed 
in  his  own  name  merely  as  a  matter  of  con- 
venience, and  because  of  certain  difficulties 
then  existing  between  the  respondent  and 
her  husband.  When  a  party  acquires  title 
to  property  in  such  a  way  a  court  of  equity 
will  not  permit  him  or  those  claiming  under 
him  to  assert  the  title  so  acquired  against 
the  person  in  whose  behalf  and  for  whose 
benefit  It  was  acquired.  Borrow  v.  Borrow, 
34  Wash.  684,  76  Pac.  305;  Peterson  v.  Hicks, 
43  Wash.  412,  86  Pac.  634,  and  cases  there 
cited.  The  claim  that  the  title  acquired  by 
Meyer  under  the  quitclaim  deed  from  the 


Digitized  by  Google 


Wash.)  COLUMBIA  VALLEY  R.  CO.  v.  PORTLAND  &  S.  RY.  CO.  1067 


Falrhaven  Land  Company  became  commu- 
nity property  of  himself  and  wife  Is  not 
borne  out  by  the  record.  The  property  con- 
veyed by  Meyer  In  settlement  and  satisfac- 
tion of  the  claim  of  the  Falrhaven  Land 
Company  was  his  separate  property,  or  at 
least  the  conveyance  so  recited.  If  it  was 
community  property,  he  conveyed  nothing  In 
exchange.  The  quitclaim  deed  was  therefore 
acquired  either  In  exchange  for  separate 
property  or  by  gift,  and,  In  either  event,  the 
Interest  acquired  would  be  separate  property. 
Furthermore,  if  Meyer  acquired  title  to  the 
property  in  controversy  as  a  naked  trustee, 
he  acquired  no  beneficial  interest,  and  a 
joinder  of  his  wife  in  a  reconveyance  was 
unnecessary.  It  is  quite  apparent  from  the 
record  that  there  was  no  sufficient  evidence 
of  the  loss  of  the  deed  from  Meyer  to  the 
respondent  to  warrant  the  admission  of  parol 
testimony  of  Its  contents.  But  an  objection 
of  this  kind  cannot  be  raised  for  the  first 
time  In  a  request  for  instructions,  or  in  this 
court.  If  not  made  when  the  parol  testi- 
mony is  offered,  it  is  deemed  waived.  Wheel- 
er, Osgood  &  Co.  v.  Ralph,  4  Wash.  625.  30 
Pac.  709;  Price  v.  Scott,  13  Wash.  577,  43 
Pac.  634. 

Considering  the  fact  that  the  respondent 
remained  in  possession  ol  the  property  in 
controversy,  claiming  the  same  as  her  own. 
until  the  death  of  Meyer  some  four  years 
after  he  acquired  the  quitclaim  deed,  and 
considering,  further,  the  declarations  of  the 
grantor,  the  relationship  of  the  parties,  and 
all  the  surrounding  circumstances,  we  think 
there  was  ample  testimony  of  the  execution, 
contents,  and  delivery  of  the  deed  to  war- 
rant the  submission  of  the  question  to  the 
jury.  Some  objections  are  urged  agains* 
the  charge  of  the  court,  but  these  present 
no  questions  that  we  have  not  already  con- 
sldered. 

The  appellant  suggests  that  It  is  at  least 
entitled  to  a  lien  against  the  property  for 
the  amount  paid  by  Meyer,  and  for  the 
amount  of  the  taxes  paid.  The  action  was 
not  prosecuted  for  the  purpose  of  enforcing 
a  Hen  for  moneys  advanced  by  Meyer;  and. 
furthermore,  It  appears  that  the  advancement 
was  made  as  a  gift  or  in  satisfaction  of  some 
obligation  legal  or  moral  which  Meyer  deem- 
ed he  owed  to  the  respondent,  and  from  such 
a  payment  no  claim  or  cause  of  action  could 
accrue.  The  appellant  was  doubtless  en- 
titled to  a  lien  for  taxes  paid  on  the  property, 
but  such  claim  should  have  been  presented 
to  the  court  below  at  or  prior  to  the  rendi- 
tion of  judgment.  It  cannot  be  asserted  here 
for  the  first  time. 

This  disposes  of  all  the  questions  present- 
ed by  the  appeal,  and,  finding  no  error  in 
the  record,  the  judgment  Is  affirmed. 

HADLEY.  C.  J.,  and  FULLERTON, 
CROW,  MOUNT,  and  DUNBAR,  J  J.,  concur. 


COLUMBIA  VALLEY  R.  CO.  v.  PORTLAND 

&  S.  RY.  CO. 
(Supreme  Court  of  Washington.   Feb.  13,  1908.) 

Public  Lands— Grants  in  Aid  of  Railroads 
— Forfeitures. 

Acts  Cong.  March  3,  1875,  c.  152.  18  Stat, 
pp.  482,  483,  |S  1,  4  [U.  S.  Comp.  St.  1901.  pp. 
1568,  1569|.  provide  that  any  railroad  which 
files  its  articles  with  the  Secretary  of  the  In- 
terior and  proof  of  its  existence,  and  after  the 
completion  of  20  miles  of  road  files  a  copy  of 
its  profile,  etc.,  shall  be  entitled  to  public  lands 
for  a  right  of  way  and  stations,  with  a  proviso 
that,  on  noncompletion  of  the  road  for  five 
years,  the  rights  of  the  road  would  be  forfeited 
as  to  such  uncompleted  parts.  Held,  that  Act 
Cong.  June  26,  1906,  c.  3550,  34  Stat.  482  \V. 
S.  Comp.  St.  Supp.  1907.  p.  553],  providing 
that  any  grant  to  a  railroad  which  had  failed 
to  complete  its  road  in  accordance  with  the  pro- 
visions of  the  above  act  shall  be  declared  for- 
feited to  the  United  States  as  to  the  uncom- 
pleted parts,  and  that  the  forfeiture  declared 
shall,  without  further  assurance  or  conveyance, 
inure  to  the  benefit  of  any  owners  of  land  here- 
tofore conveyed  by  the  United  States,  etc..  is 
effective  and  complete  without  any  judicial  or 
other  or  further  proceedings  on  the  part  of  the 
government,  and  that  the  questions  of  fact  upon 
which  the  forfeiture  depends  may  be  inquired 
into  and  determined  in  any  judicial  proceedings 
in  which  rights  claimed  under  the  original  grants 
are  involved. 

Appeal  from  Superior  Court,  Klickitat 
County;  W.  W.  McCredie,  Judge. 

Suit  by  the  Columbia  Valley  Railroad  Com- 
pany against  the  Portland  &  Seattle  Railway 
Company.  From  a  judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

W.  W.  Cotton,  Coovert  &  Stapleton,  and 
Ralph  E.  Moody,  for  appellant.  James  B. 
Kerr  and  George  T.  Reld,  for  respondent 

RUDKIN,  J.  This  was  a  controversy  be- 
tween two  railway  companies  over  a  right 
of  way  through  certain  public  lands  of  the 
United  Stutes,  or,  more  properly  speaking, 
through  what  were  public  lauds  of  the  Unit- 
ed States  at  the  time  the  rights  of  the  plain- 
tiff company  attached.  The  first  and  fourth 
sections  of  Act  Cong.  March  3,  1875,  c.  152. 
18  Stat.  482  [U.  S.  Comp.  St.  1901,  p.  1568], 
are  as  follows: 

"Section  1.  That  the  right  of  way  through 
the  public  lauds  of  the  United  States  Is  here- 
by granted  to  any  railroad  company  duly 
organized  under  the  laws  of  any  state  or  ter- 
ritory, except  the  District  of  Columbia,  or  by 
the  Congress  of  the  United  States,  which 
shall  have  filed  with  the  Secretary  of  the 
Interior  a  copy  of  Its  articles  of  incorpora- 
tion, and  due  proofs  of  Its  organization  under 
the  same,  to  the  extent  of  one  huudred  feet 
on  each  side  of  the  central  line  of  said  road; 
also  the  right  to  take,  from  the  public  lands 
adjacent  to  the  line  of  said  road,  material, 
earth,  stone,  and  timber  necessary  for  the 
construction  of  said  railroad;  also  ground 
adjacent  to  such  right  of  way  for  station 
buildings,  depots,  machiue  shops,  side  tracks, 
turn-outs,  and  water  stations,  not  to  exceed 
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in  amount  twenty  acres  for  each  station,  to 
the  extent  of  one  station  for  each  ten  miles 
of  its  road." 

"Sec.  4.  That  any  railroad  company  desir- 
ing to  secure  the  benefits  of  this  act,  shall, 
within  twelve  months  after  the  location  of 
any  section  of  twenty  miles  of  its  road,  if  the 
same  be  upon  surveyed  lands,  aud.  If  upon 
unsurveyed  lands,  within  twelve  months  aft- 
er the  survey  thereof  by  the  United  States, 
file  with  the  register  of  the  laud  office  for  the 
district  where  such  land  is  located  a  profile 
of  Its  road;  and  upon  approval  thereof  by  the 
Secretary  of  the  Interior  the  same  shall'  be 
noted  upon  the  plats  in  said  office;  and  there- 
after all  such  lands  over  which  such  right 
of  way  shall  pass  shall  be  disposed  of  sub- 
ject to  such  right  of  way:  Provided,  That  if 
any  section  of  said  road  shall  not  be  com- 
pleted within  five  years  after  the  location  of 
said  section,  the  rights  herein  granted  shall 
be  forfeited  as  to  any  such  uncompleted  sec- 
tion of  said  road."   18  Stat.  483. 

The  plaintiff  company  complied  with  the 
requirements  of  these  two  sections  during  the 
year  1899  by  filing  with  the  Secretary  of  the 
Interior  copies  of  Its  articles  of  incorpora- 
tion, proofs  of  its  due  organization,  and  pro- 
files of  its  road  as  located,  but  failed  to 
complete  the  road  or  any  section  thereof 
within  five  years  after  location  as  required 
by  the  proviso  to  section  4.  On  the  20th  day 
of  June.  1900,  an  act  to  declare  and  enforce 
the  forfeiture  provided  by  section  4  of  the 
act  of  Congress  of  March  3,  1875,  was  ap- 
proved by  the  President.  34  Stat.  482.  c. 
3550  [U.  S.  Comp.  St.  Supp.  1907,  p.  553]. 
This  act  provides  as  follows:  "That  each 
and  every  grant  of  right  of  way  and  station 
grounds  heretofore  made  to  any  railroad  cor- 
poration under  the  act  of  Congress  approved 
March  third,  eighteen  hundred  and  seventy- 
five,  entitled  'an  act  granting  to  railroads  the 
right  of  way  through  the  public  lands  of  the 
United  States,'  where  such  railroad  has  not 
been  constructed  and  the  period  of  five  years 
next  following  the  location  of  said  road,  or 
any  section  thereof,  has  now  expired,  shall 
be,  and  hereby  Is,  declared  forfeited  to  the 
United  States,  to  the  extent  of  any  portion 
of  such  located  line  now  remaining  uncon- 
structed,  and  the  United  States  hereby  re- 
sumes the  full  title  to  the  lands  covered 
thereby  freed  and  discharged  from  such  ease- 
ment, and  the  forfeiture  hereby  declared 
shall,  without  need  of  further  assurance  or 
conveyance,  Inure  to  the  benefit  of  any  owner 
or  owners  of  land  heretofore  conveyed  by 
the  United  States  subject  to  any  such  grant 
of  right  of  way  or  station  grounds:  Provid- 
ed, that  in  any  case  under  this  act  where 
construction  of  the  railroad  Is  progressing  In 
good  faith  at  the  date  of  the  approval  of  this 
act  the  forfeiture  declared  In  this  act  shall 
not  take  effect  as  to  such  line  of  railroad." 
The  court  below  found  that  the  plaintiff  com- 
pany had  not  constructed  its  road  within  the 


five  years  next  following  the  location  thereof, 
and  that  the  construction  was  not  progress- 
ing in  good  faith  at  the  date  of  the  approval 
of  baid  last-mentioned  act,  and  concluded  as 
a  matter  of  law  that  all  rights  acquired  by 
the  plaintiff  company  under  the  act  of  March 
1875  were  forfeited  by  the  act  of  June  26, 
1900.  From  a  judgment  entered  in  accord- 
ance with  these  findings  and  conclusions,  the 
present  appeal  is  prosecuted. 

The  contention  of  the  appellant  Is  briefly 
this:  (1)  That  the  grant  made  by  the  first 
section  of  the  act  of  March  3,  1875,  is  a  grant 
in  pra>sentl.  (2)  That  the  title  vested  in  the 
appellant  as  soon  as  It  filed  proofs  of  its 
organization  and  a  profile  of  its  road  with 
the  Secretary  of  the  Interior.  (3)  That  the 
rights  thus  acquired  could  only  be  divested 
or  forfeited  by  act  of  Congress,  or  by  some 
judicial  proceeding  instituted  by  the  United 
States  in  the  nature  of  the  inquest  of  of- 
fice at  common  law.  (4)  That  the  act  of  June 
20,  1900,  is  not  sufficiently  specific  to  work  a 
forfeiture,  because  by  its  terms  It  only  ex- 
tends to  cases  where  the  road  has  not  been 
constructed  within  five  years  from  date  of 
location  or  where  construction  was  not  pro- 
gressing in  good  faith  at  the  date  of  the  ap- 
proval of  the  act,  and  these  questions  of 
fact  can  only  be  determined  in  some  judicial 
proceeding  instituted  by  the  United  States. 
In  so  far  as  the  rights  of  the  appellant  rest 
on  the  act  of  1875,  we  will  concede  for  the 
purposes  of  this  appeal  that  its  claims  under 
that  act  are  well  founded.  We  cannot  agree, 
however,  that  any  form  of  judicial  proceed- 
ing is  requisite  or  necessary  to  enforce  the 
forfeiture  declared  by  the  act  of  190G.  The 
nature  of  these  grants  and  the  manner  In 
which  a  forfeiture  for  breach  of  condition 
subsequent  may  be  declared  and  enforced 
have  often  been  considered  by  the  Supreme 
Court  of  the  United  States.  In  Schulenburg 
v.  Harrlman.  21  Wall.  (U.  S.)  44,  22  L.  Ed. 
551,  the  court  said:  "In  what  manner  the 
reserved  right  of  the  grantor  for  breach  of 
the  condition  must  be  asserted  so  as  to  re- 
store the  estate  depends  upon  the  character 
of  the  grant.  If  It  be  a  private  grant,  that 
right  must  be  asserted  by  entry  or  Its  equiva- 
lent. If  the  grant  be  a  public  one,  It  must 
be  asserted  by  judicial  proceedings  authoriz- 
ed by  law,  the  equivalent  of  an  Inquest  of 
office  at  common  law,  finding  the  fact  of  for- 
feiture and  adjudging  the  restoration  of  the 
estate  on  that  ground,  or  there  must  be  some 
legislative  assertion  of  ownership  of  the  prop- 
erty for  breach  of  condition,  such  as  an  act 
directing  the  possession  and  appropriation  of 
the  property,  or  that  It  be  offered  for  sale 
or  settlement.  At  common  law  the  sovereign 
could  not  make  an  entry  In  person,  and  there- 
fore an  office  found  was  necessary  to  deter- 
mine the  estate;  but,  as  said  by  this  court 
In  a  late  case  (United  States  v.  Repentigny. 
5  Wall.  [U.  S.1  280,  18  L.  Ed.  027).  'the  mode 
of  ascertaining  or  of  assuming  the  forfeited 
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grant  Is  subject  to  the  legislative  authority 
of  the  government.  It  may  be  after  judicial 
investigation,  or  by  taking  possession  direct- 
ly under  the  authority  of  the  government 
without  these  preliminary  proceedings.'  "  In 
United  States  v.  Northern  Pacific  Railroad 
Co.,  177  U.  S.  435,  20  Sup.  Ct.  706.  44  L.  Ed. 
830,  the  court  said:  "In  July,  1866,  Congress 
granted  unto  the  California  &  Oregon  Rail- 
road Company  a  right  of  way  over  the  pub- 
lic lands.  In  a  subsequent  suit  between  the 
railroad  company  and  one  Bybee,  a  holder  of 
a  mining  claim,  It  was  claimed  that  the  rail- 
road company  had  forfeited  and  lost  its 
light  under  the  grant  by  Its  failure  to  com- 
plete its  road  within  the  time  limited  in  the 
act:  that  such  failure  operated  ipso  facto  as 
a  termination  of  all  right  to  acquire  any  fur- 
ther Interest  in  any  lands  not  then  patented. 
But  it  was  held  by  this  court,  in  the  words 
of  Mr.  Justice  Brown:  •That  in  all  cases  in 
which  the  question  has  been  passed  upon  by 
this  court  the  failure  to  complete  the  road 
within  the  time  limited  Is  treated  as  a  con- 
dition subsequent,  not  operating  Ipso  facto 
as  a  revocation  of  the  grant,  but  as  authoriz- 
ing the  government  Itself  to  take  advantage 
of  it  and  forfeit  the  grant  by  Judicial  pro- 
ceedings, or  by  an  act  of  Congress,  resuming 
title  to  the  land."'  In  Atlantic  &  Pacific 
Railroad  Co.  v.  MIngus,  165  U.  S.  413,  17 
Sup.  Ct.  348,  41  L.  Ed.  770,  the  court  said: 
"But,  while  we  think  the  practice  of  forfeit- 
ing by  legislative  act  is  too  well  settled  to  be 
now  disturbed,  we  do  not  wish  to  be  under- 
stood as  saying  that  this  power  may  be  ar- 
hitrarily  exercised,  or  that  the  grantee  may 
not  set  up  in  defense  any  facts  which  he 
might  lay  before  a  Jury  in  a  judicial  in- 
quisition. It  would  comport  neither  with 
the  dignity  of  the  government,  nor  with  the 
constitutional'  rights  of  the  grantee  to  hold 
that  the  government  by  an  arbitrary  act 
might  divest  the  latter  of  his  title  when  there 
had  been  no  breach  of  the  conditions  subse- 
quent, or  when  the  government  itself  had 
been  manifestly  in  default  in  the  perform- 
ance of  Its  stipulations.  The  inquiry  in  each 
case  Is  a  judicial  one.  whether  there  has  been, 
upon  either  side,  a  failure  to  perform,  and  it 
makes  but  little  practical  difference  whether 
such  Inquiry  precedes  or  follows  the  re-entry 
or  act  of  forfeiture."  In  Farnsworth  v. 
Minn.  &  raclflc  Railroad  Co.,  92  U.  S.  49,  23 
L.  Ed.  530,  the  court  said:  "A  forfeiture  by 
the  state  of  an  interest  In  lands  and  connect- 
ed franchises,  granted  for  the  construction 
of  a  public  work,  may  be  declared  for  non- 
compliance with  the  conditions  annexed  to 
their  grant,  or  to  their  possession,  when  the 
forfeiture  Is  provided  by  statute,  without  Ju- 
dicial proceedings  to  ascertain  and  determine 
the  failure  of  the  grantee  to  perform  the 
conditions.  Such  mode  of  ascertainment  and 
determination — that  Is,  by  Judicial  proceed- 
ings— is  attended  with  many  conveniences 
and  advantages  over  any  other  mode,  as  it  es- 
tablishes as  matter  of  record,  Importing  veri- 


ty against  the  grantee,  the  facts  upon  which 
the  forfeiture  depends,  and  thus  avoids  un- 
certainty in  titles,  and  consequent  litigation. 
But  that  mode  is  not  essential  to  the  divesti- 
ture of  the  Interest  where  the  grant  is  for 
the  accomplishment  of  an  object  in  which  the 
public  is  concerned,  and  Is  made  by  a  law 
which  expressly  provides  for  the  forfeiture 
when  that  object  is  not  accomplished.  Where 
land  and  franchises  are  thus  held,  any  pub- 
lic assertion  by  legislative  act  of  the  owner- 
ship of  the  state,  after  default  of  the  grantee 
— such  as  an  act  resuming  control  of  them 
and  appropriating  them  to  particular  uses,  or 
granting  them  to  others  to  carry  out  the 
original  object — will  be  equally  effectual  and 
operative.  It  was  so  decided  in  United 
States  v.  Repentlgny,  5  Wall.  (U.  S.)  211,  18 
L.  Ed.  627,  and  in  Schulenberg  v.  Harriman, 
21  Wall.  (U.  S.)  44,  22  L.  Ed.  551,  with  re- 
spect to  real  property  held  upon  conditions 
subsequent  *  *  *  The  only  inconvenience 
resulting  from  any  mode  other  than  by  ju- 
dicial proceedings  is  that  the  forfeiture  is 
thus  left  open  to  legal  contestation,  when  the 
property  is  claimed  under  it,  as  in  this  case, 
against  the  original  holders."  See,  also. 
Northern  Pacific  Railway  Co.  v.  Miller,  20 
Wash.  21,  54  Pac.  603. 

From  these  decisions,  It  appears  manifest 
to  us  that  the  forfeiture  declared  by  the  act 
of  1906  is  effective  and  complete,  without 
other  or  further  proceedings  on  the  part  of 
the  government,  and  that  the  questions  of 
fact  upon  which  the  forfeiture  depends  may 
be  inquired  Into  and  determined  in  any  ju- 
dicial proceeding  in  which  rights  claimed  un- 
der the  original  grant  are  involved. 

For  these  reasons,  the  judgment  of  the 
court  below  is  free  from  error,  and  stands 
affirmed. 

HADLEY,  C.  J.,  and  FULLERTON,  ROOT, 
MOUNT,  and  DUNBAR,  JJ.,  concur. 


WAIGHT  v.  LAKE  WASHINGTON 
MILL  CO. 

(Supreme  Court  of  Washington.  Feb.  7.  1908.) 

1.  Appeal— Review— Harmless  Error. 

Where  plaintiff  was  permitted,  over  defend- 
ant's objection,  to  prove  what  he  had  alleged  in 
his  renly,  he  cannot  object  to  the  court's  action 
in  striking  that  matter  from  the  reply. 

2.  Master  and  Servant  —  Injury  to  Serv- 
ant—Iksites  and  Proof. 

Where,  in  an  action  for  injuries  sustained 
by  the  breaking  of  a  belt  in  defendant  mill, 
plaintiff  contended  that  the  use  of  an  idler 
pulley  for  tightening  the  belt  so  as  to  set  a  saw 
in  motion  was  the  cause  of  the  accident,  and 
the  only  allegation  of  negligence  upon  which  a 
recovery  could  he  based  was  that  the  belt  was 
too  short  and  that  by  the  application  of  the 
idler  pulley  an  additional  strain  was  placed  up- 
on it  which  caused  the  belt  to  break,  the  trial 
court  properly  refused  to  permit  plaintiff  to 
show  that  he  had  complained  to  the  foreman 
that  because  the  belt  was  too  short  it  sometimes 
set  the  saw  running  without  the  use  of  the  idler 
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and  he  might  get  his  hand  cut,  and  that  because 
of  the  foreman's  promise  to  fix  it  he  was  in- 
duced to  remain. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  8G1-37G.] 

3.  Same. 

Where,  in  an  action  for  injuries  sustained 
in  defendant  mill,  plaintiff  alleged  the  causes  of 
his  injury  to  have  beeu  because  the  machine  at 
which  he  worked  was  out  of  plumb  and  the 
belt  was  too  short,  and  neither  of  these  allega- 
tions was  supported  by  any  definite  proof  what- 
ever, the  trial  court  was  justified  in  sustaining 
defendant's  motion  for  nonsuit. 

Appeal  from  Superior  Court,  King  County; 
Arthur  E.  Griffin.  Judge. 

Action  by  C.  H.  Waight  against  the  Lake 
Washington  Mill  Company.  From  a  judg- 
ment of  dismissal,  plaintiff  appeals.  Af- 
firmed. 

Reynolds,  Bal  linger  &  Hutson,  for  appel- 
lant.  Roberts  &  Hulbert,  for  respondent. 

DUNBAR,  J.  This  Is  an  action  brought 
by  appellant  for  the  recovery  from  respond- 
ent of  damages  for  alleged  personal  Injuries. 
The  complaint  alleges:  That  the  plaintiff  was 
employed  by  the  defendant  to  operate  a  rip- 
saw in  the  defendant's  sawmill.  That  plain- 
tiff was  Inexperienced  in  the  operating  of  the 
machinery,  and  so  Informed  the  defendant  at 
the  time  of  his  employment,  but  was  assured 
that  there  was  no  danger  in  the  operation  of 
the  ripsaw.  That  the  ripsaw  was  operated 
by  the  use  of  steam  power  applied  as  fol- 
lows: A  belt  runs  around  two  pulleys,  one 
of  which  pulleys  is  attached  to  said  machine, 
the  other  around  the  main  line  shaft.  The 
belt  Is  so  arranged  that  the  machine  remains 
at  rest  except  when  the  belt  is  tightened  by 
the  pressing  against  It  of  another  pulley. 
That  it  was  the  duty  of  the  plaintiff  to  start 
and  stop  said  machine  by  the  use  of  said 
pulley.  That  the  defendant  carelessly  and 
negligently  permitted  said  machine  to  be  and 
to  become  out  of  plumb,  and  that  said  ma- 
chine was  out  of  plumb  on  the  date  on  which 
the  plaintiff  received  the  injuries  complained 
of.  That  the  belt  was  too  short,  as  defend- 
ant well  knew,  and  that  said  machine  being 
out  of  plumb.  It  was  dangerous  for  a  person 
to  operate  said  machine.  That  defendant 
well  knew  of  the  dangerous  condition  of  the 
machine,  and  negligently  and  carelessly  per- 
mitted it  to  remain  in  that  condition.  That 
plaintiff  was  inexperienced  in  the  matter  of 
operating  the  machinery,  and  relied  wholly 
upon  the  assurance  and  representations  of 
the  defendant  as  to  the  safety  of  the  platre 
in  which  he  was  required  to  work.  That  on 
the  afternoon  of  the  12th  day  of  December, 
1900,  plaintiff  was  in  his  accustomed  place 
and  operating  said  machine  in  the  usual  way. 
That  at  the  same  time  plnintiff,  In  order  to 
start  the  machine  in  the  usual  manner,  per- 
mitted the  pulley  to  be  pressed  against  the 
belt  of  said  machine,  so  negligently  and  care- 
lessly provided  and  arranged  by  said  defend- 
ant, and  that  said  belt  broke,  striking  plain- 
tiff on  the  head  and  knocking  him  to  the  | 


floor,  where  he  remained  for  a  long  time  un- 
conscious, by  reason  of  which  he  received 
the  injuries  complained  of.  The  answer  de- 
nied negligence  on  the  part  of  the  defendant, 
and  averred  that  the  accident  and  Injury  to 
plaintiff,  if  any  was  received,  was  caused 
wholly  by  his  own  fault,  carelessness,  and 
negligence,  and  by  reason  of  the  dangers  in- 
cident to  his  employment  and  assumed  by 
him.  To  this  affirmative  defense  plaintiff  re- 
plied with  the  allegation,  In  substance,  that 
be  bad  told  the  foreman  that  the  upright 
belt  was  too  tight ;  that  it  was  so  tight  that 
sometimes  when  the  idler  pulley  or  tightener 
was  not  brought  to  bear  It  would  start  the 
machinery,  thereby  placing  the  plaintiff  in 
peril  by  reason  of  the  fact  that  he  was  lia- 
ble to  get  his  hand  sawed;  that  the  defend- 
ant had  agreed  to  repair  the  machinery;  and 
that  by  reason  of  said  agreement  the  plain- 
tiff continued  to  work.  To  this  affirmative 
matter  defendant  interposed  a  demurrer, 
which  was  overruled.  Thereafter  defendant 
moved  to  strike  said  affirmative  matter, 
which  motion  the  court  sustained.  It  was 
shown  on  the  trial  that  the  machine  on  which 
plaintiff  worked  was  operated  by  a  belt  run- 
ning from  the  main  shaft  to  a  pulley  at- 
tached to  the  machine.  The  belt  ran  ver- 
tically, and  was  Intended  to  be  at  rest  except 
when  tightened  by  being  pressed  upon  by  the 
large  weight  or  tightener,  which  consisted  of 
a  very  heavy  pulley,  the  carriage  of  which 
was  hinged  in  such  a  manner  that,  when  it 
was  desired  to  tighten  the  belt  to  start  the 
machine  into  operation,  the  pulley  could  be 
lowered  upon  the  belt,  and  its  weight  binding 
the  belt  would  thereby  have  the  effect  to 
tighten  the  belt  and  cause  it  to  put  the  ma- 
chine in  motion.  It  is  the  contention  of  the 
plaintiff  that  this  belt  was  too  short  when 
the  tightener  was  not  pressing  upon  it,  and 
that  it  would  occasionally  revolve  the  ma- 
chinery, as  before  indicated.  Upon  the  close 
of  plaintiff's  testimony,  a  motion  for  nonsuit 
was  made  by  the  defendant,  which  motion 
was  sustained  by  the  court.  The  cause  was 
dismissed,  and  from  judgment  of  dismissal 
tills  appeal  is  taken. 

It  is  alleged  that  the  court  erred  (1)  in 
sustaining  respondent's  motion  to  strike  the 
affirmative  matter  from  the  reply;  (2)  in  re- 
fusing to  permit  appellant  to  show  a  promise 
of  respondent's  foreman  to  repair  the  defects 
which  caused  the  Injury;  (3)  in  sustaining 
respondent's  motion  for  nonsuit;  (4)  in  re- 
fusing to  overrule  respondent's  motion  for 
nonsuit;  (5)  in  rendering  judgment  dismiss- 
ing the  action.  It  was  the  theory  of  the  court 
that  the  affirmative  matter  which  was  strick- 
en should  have  been  stated  in  the  complaint 
as  it  was  a  part  of  the  appellant's  cause  of 
action,  the  appellant  contending,  however, 
that,  inasmuch  as  assumption  of  risk  and 
contributory  negligence  are  matters  of  de- 
fense, he  had  a  right  to  set  up  the  promise 
to  repair  in  his  reply.  But  It  is  not  neces- 
sary to  pass  upon  the  question  of  technical 
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pleading,  the  appellant  having  been  allowed, 
over  respondent's  objection,  to  prove  exactly 
what  he  asked  to  be  allowed  to  allege  in  his 
reply.  If  we  should  consider  the  case  with 
the  pleadings  before  us,  as  contended  for  by 
the  appellant,  there  is  no  testimony  which 
could  sustain  a  judgment  for  appellant  In 
this  case;  for,  if  it  be  conceded  that  he  was 
induced  to  remain  by  reason  of  the  foreman's 
promise  to  repair,  there  is  no  showing  here 
whatever  as  to  the  cause  of  the  injury.  The 
matter  complained  of  by  the  appellant  to  the 
foreman  simply  was  that,  by  reason  of  the 
machine  running  without  the  use  of  the  idier, 
he  might  get  his  hand  cut.  But  there  is  no 
proof,  and  Indeed  no  claim,  that  the  accident 
occurred  by  reason  of  the  machine  running 
without  the  use  of  the  Idler.  On  the  con- 
trary, It  is  the  appellant's  contention  that  it 
was  the  use  of  the  idler  which  caused  the  ac- 
cident. So  that,  If  there  is  any  allegation  of 
negligence  here  upon  which  a  recovery  could 
be  based,  it  is  the  allegation  that  the  upright 
belt  was  too  short,  and  that  by  the  applica- 
tion of  the  idler  an  additional  strain  was 
placed  upon  it  which  caused  the  belt  to  break. 

It  is  the  contention  of  the  appellant,  al- 
though the  testimony  is  not  definite  in  that 
regard,  that  he  was  struck  on  the  head  by 
the  belt  when  it  broke.  We  are  not  satisfied 
from  an  examination  of  the  model  which  was 
brought  up  that  the  fact  that  the  belt  was 
too  short  would  cause  any  more  strain  to  be 
placed  upon  it  by  the  application  of  the  idler ; 
for,  while  It  is  true  as  a  principle  of  me- 
chanics that  the  weight,  which  carries  the 
belt  out  of  perpendicular  would  tend  to  short- 
en it  thereby  bringing  an  additional  strain 
upon  it.  it  is  equally  true  that  the  longer  the 
belt  was  and  the  more  slack  it  had  the  more 
obliquely  the  idler  would  rest  against  it,  there- 
by causing  a  greater  weight  to  rest  upon  the 
belt  than  if  the  belt  were  tighter  and  the  idler 
were  held  In  more  perpendicular  position 
with  reference  to  the  belt.  But,  however 
this  may  be,  the  testimony  wbicli  is  very  brief 
absolutely  fails  to  show  that  the  breaking  of 
the  belt  was  caused  by  Its  being  too  short: 
and.  although  there  is  an  allegation  that  the 
machine  was  out  of  plumb,  the  proof  In  this 
respect  entirely  fails  to  sustain  the  allega- 
tion. T'nder  all  the  testimony  in  this  cusp, 
nothing  more  than  a  guess  could  be  hazarded 
as  to  what  was  the  cause  of  the  breaking  of 
the  belt.  Conceding  that  there  was  sufficient 
proof  that  it  did  break,  and  further  conced- 
ing that  there  was  proof  that  the  breaking 
of  the  belt  was  the  cause  of  the  Injury,  and 
there  being  but  the  two  causes  alleged,  viz., 
the  machinery  being  out  of  plumb  and  the 
belt  being  too  short,  and  neither  of  these  be- 
ing supported  by  any  definite  proof  whatever, 
the  court  was  justified  In  sustaining  the  mo- 
tion for  nonsuit. 

The  judgment  is  therefore  affirmed. 

HADLEY,  C.  J.,  and  ROOT,  MOUNT, 
CROW,  RUDKIN,  and  FULLERTON,  JJ„ 
concur. 


LUND  et  a!,  v.  IDAHO  ft  W.  N.  R.  R 
(Supreme  Court  of  Washington.   Feb.  13.  1908.) 

1.  Appeal  —  Supersedeas   Bonds  —  Injunc- 
tion. 

In  the  absence  of  statutory  provisions,  a 
trial  court  will  not  be  required,  by  the  mandate 
of  an  appellate  court,  to  fix  a  bond  superseding 
a  prohibitory  injunction. 

2.  Same— Discretion  of  Coubt. 

Where  a  decree  is  entered  partially  sus- 
pending the  granting  of  a  prohibitory  injunc- 
tion pending  appeal,  and  the  record  shows  that 
the  appeal  is  being  prosecuted  in  good  faith  and 
that  plaintiff  would  not  be  deprived  of  ultimate 
relief  should  the  decree  be  affirmed,  the  appel- 
late court  will,  in  the  exercise  of  its  discretion, 
suspend  the  operation  of  the  decree  altogether 
pending  the  determination  of  the  appeal  on  the 
giving  of  a  supersedeas  bond  by  defendant. 

Appeal  from  Superior  Court,  Stevens  Coun- 
ty; D.  H.  Carey,  Judge. 

Suit  by  H.  M.  Lund  and  others  against 
the  Idaho  &  Washington  Northern  Railroad 
to  enjoin  the  construction  of  a  railroad. 
From  a  decree  granting  the  Injunction,  de- 
fendant appeals.  Petition  In  appellate  court 
to  suspend  Injunction  pending  appeal.  Granted. 

E.  II.  Belden,  for  appellant.  E.  J.  Cannon, 
for  respondents. 

CROW,  J.  The  Idaho  &  Washington 
Northern  Railroad,  a  corporation,  acquired 
from  the  city  of  Newport,  in  Stevens  county, 
Wash.,  a  franchise  over  certain  of  its  streets, 
and  proceeded  to  construct  a  steam  railroad 
across  Fourth  street  immediately  In  front 
of  certain  lots  belonging  to  the  plaintiffs  II. 
M.  Lund  and  L.  M.  Lund,  his  wife.  There- 
upon the  plaintiffs  commenced  this  equitable 
action,  in  which,  on  final  hearing,  a  decree 
was  entered  enjoining  the  defendant  corpora- 
tion from  constructing  or  operating  its  rail- 
road in  front  of  their  premises  until  It  shall 
have  paid  to  them  the  damages  caused  to 
their  property.   The  defendant  has  appealed. 

The  decree  provides  that,  If  an  appeal 
shall  be  diligently  prosecuted,  the  injunction 
shall  be  suspended  pending  such  appeal,  so 
as  to  permit  the  running  of  construction 
trains,  but  that  otherwise  it  shall  be  in  full 
force  and  effect  from  and  after  Its  entry. 
The  appellant  has  petitioned  this  court  to 
enter  an  order  suspending  the  Injunctive  re- 
lief granted  until  the  final  determination  of 
its  appeal.  A  show-cause  order  having  Is- 
sued, the  respondents  have  appeared  and  re- 
sisted appellant's  application,  which  is  now 
before  us  for  consideration. 

It  appears  that  appellant's  franchise  from 
the  city  of  Newport  permits  it  to  construct 
a  railroad  across  Fourth  street:  that  Its  rail- 
road does  not  touch  respondents'  lots,  being 
located  about  29  feet  therefrom;  and  that 
as  constructed  It  is  neither  above  nor  below 
the  street  grade.  Respondents  predicate 
their  right  to  an  Injunction  upon  their  con- 
tention that  appellant  has.  in  violation  of 
section  16.  art.  1.  of  the  state  Constitution, 
damaged  their  private  property  without  just 
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compensation  having  been  first  made  or  paid 
into  court.  The  appellant  contends  that  It ' 
has  neither  taken  nor  damaged  their  prop- 
erty, that  it  is  entitled  to  enter  upon  and 
occupy  the  street  under  its  franchise  grant- 
ed by  the  city,  and  that  it  is  not  interfering 
with  any  private  property  rights  which  it 
can  be  required  to  condemn  or  which  it  has 
any  authority  to  condemn.  These  conten- 
tions present  the  issue  to  be  determined  upon 
the  final  hearing  of  the  appeal.  It  appears 
that  appellant's  road  has  been  constructed 
and  is  now  being  operated  for  a  distance  of 
45  miles  or  more;  that  in  such  operation  it 
passes  near  respondents'  lots  on  Fourth  street; 
that  appellant  is  prosecuting  the  business  of 
a  common  carrier,  but  that  It  entered  upon 
Fourth  street  without  respondents'  knowl- 
edge, consent,  or  acquiescence.  The  appel- 
lant strenuously  contends  that,  if  it  is  not 
permitted  to  continue  its  business  as  a  com- 
mon carrier  over  Fourth  street  pending  this 
appeal,  it  will  suffer  great  and  irreparable 
loss,  and  that,  If  a  suspension  of  the  injunc- 
tion is  not  granted,  it  will  be  compelled  to 
settle  with  respondents  upon  their  own  terms, 
without  regard  to  the  validity  of  their  al- 
leged claims,  and  that  It  will  thus  be  depriv- 
ed of  tbe  fruits  of  its  appeal,  which  it  is  now 
prosecuting  diligently  and  In  good  faith. 

The  injunction  is  prohibitory,  and  cannot 
be  superseded  as  a  matter  of  right  under  any 
statute  of  this  state.  We  have  repeatedly 
held  that  a  trial  court  will  not,  by  the  man- 
date of  this  court,  be  required  to  fix  a  bond 
superseding  a  prohibitory  injunction.  State 
ex  rel.  v.  Stallcup,  15  Wash.  203,  46  Pac.  231; 
State  ex  rel.  By  era  v.  Superior  Court,  28 
Wash.  403,  08  Pac.  805;  State  ex  rel.  Gibson 
v.  Superior  Court,  39  Wash.  115,  80  Pac.  1108. 
1  L.  R.  A.  (N.  S.)  554,  109  Am.  St.  Rep.  862. 
In  State  ex  rel.  Burrows  v.  Superior  Court, 
43  Wash.  225,  80  Pac.  632,  it  was  held  that 
the  superior  courts  of  this  state,  in  the  ex- 
ercise of  their  equitable  jurisdiction,  having 
all  the  powers  of  the  English  chancery  court, 
may  in  thoir  discretion  suspend  the  operation 
of  injunctive  decrees  pending  appeals  to  this 
court.  In  the  case  at  bar  the  trial  court  did 
partially  suspend  the  operation  of  its  de- 
cree by  permitting  the  appellant  to  run  its 
construction  trains.  This  concession,  how- 
ever, does  not  seem  to  have  been  entirely  sat- 
isfactory to  the  appellant.  The  question  now 
before  us  is  whether,  after  the  appeal  has 
been  perfected,  we  may,  upon  appellant's  pe- 
tition, grant  a  further  or  complete  suspension. 
This  court  has  held  that  to  maintain  the  ex- 
isting status  and  to  preserve  the  fruits  of 
litigation  to  an  appellant  it  has.  In  aid  of 
its  appellate  jurisdiction,  and  in  the  exercise 
of  its  discretion,  authority  to  grant  a  super- 
sedeas pending  the  determination  of  an  ap- 
peal, aud  that  it  may  do  so  although  the  ap- 
pellant is  not.  as  a  matter  of  right,  entitled 
to  a  supersedeas  under  any  existing  statute. 
State  ex  rel.  Barnard  v.  Board  of  Education, 
19  Wash.  8,  52  Pac.  317,  40  L.  R.  A.  317,  07 


Am.  St  Rep.  706.  'The  court  of  last  resort 
has  jurisdiction  to  issue  an  order  of  super- 
sedeas to  preserve  the  status  quo  of  the  par- 
ties to  an  appeal  pending  a  determination  up- 
on its  merits,  when,  for  want  of  such  an  or- 
der, the  appeal  may  be  rendered  of  no  value 
to  the  party  appealing,  and  the  judgment  of 
the  court  of  last  resort  rendered  ineffective, 
and  If  it  can  do  so  without  depriving  the  ad- 
verse party  of  a  substantial  right;  and  it 
will  exercise  its  power  only  upon  tbe  terms 
which  the  statute  requires  for  perfecting  a 
stay  in  the  lower  court,  such  as  that  the  par- 
ty applying  enter  into  a  sufficient  undertak- 
ing." 20  Enc.  PI.  &  Pr.  1237,  1238;  Norris 
v.  Tripp.  Ill  Iowa,  115,  82  N.  W.  610;  Car- 
son v.  Jansen,  65  Neb.  423,  91  N.  W.  398; 
In  re  Epley  et  al.,  10  Okl.  631.  64  Pac.  18; 
Eno  v.  N.  Y.  Elevated  R.  R.  Co.,  15  N.  Y. 
App.  Dlv.  336,  44  X.  Y.  Supp.  61;  City  of 
Janesville  v.  Janesville  Water  Co..  89  Wis. 
159,  61  N.  W.  770;  In  re  Ray,  Proute  v. 
Lampe  (Xeb.)  104  N.  W.  1150.  Such  a  super- 
sedeas, however,  should  not  be  granted  if  It 
will  result  In  preventing  the  respondents 
from  ultimately  securing  the  equitnble  re- 
lief to  which  they  will  be  entitled  in  the 
event  of  an  affirmance  of  the  Judgment  of 
the  trial  court.  We  have  examined  the  rec- 
ord to  ascertain  (1)  whether  the  appeal  is  be- 
ing prosecuted  in  good  faith;  (2)  whether  a 
suspension  of  the  injunction  can  be  granted 
without  depriving  respondents  of  ultimate 
relief  should  the  decree  be  affirmed:  and  (3) 
whether  we  should.  In  the  exercise  of  our 
discretion,  grant  the  suspension  or  super- 
sedeas. We  conclude  that  all  of  these  ques- 
tions should  be  answered  in  the  affirmative. 
We  cannot  at  this  time  enter  upon  an  investi- 
gation or  discussion  of  the  merits  of  the  ap- 
peal, nor  do  we  indicate  our  views  thereon. 
We  are  satisfied  that  a  suspension  of  the  in- 
junction should  be  ordered  pending  the  ap- 
peal. 

It  is  ordered  that  the  petition  of  the  appel- 
lant be  granted,  and  that  the  Injunction  be 
suspended  during  the  pendency  of  this  ap- 
peal, and  until  the  further  order  of  this 
court:  upon  condition,  however,  that  the  ap- 
pellant shall  execute  and  file  herein  an  under- 
taking to  the  respondents,  to  be  approved  by 
the  clerk  of  this  court,  in  the  sum  of  $5,000, 
conditioned  that  the  appellant  will  pay  all 
damages  sustained  by  the  respondents  by  rea- 
son of  the  suspension  of  such  injunction  dur- 
ing the  pendency  of  the  appeal. 

ITADLEY,  C.  J.,  and  MOUNT.  DT'XBAR, 
ROOT,  FULLERTON,  and  RCPKIN,  JJ., 
concur. 


WRIGHT  v.  LAKE. 

(Supreme  Court  of  Washington.   Feb.  13,  1908.) 

1.  Wobk  and  Labor— Evidence. 

Testimony  of  plaintiff  that  he  performed 
certain  services  for  defendant,  that  he  rendered 
a  bill  therefor  to  defendant  for  a  certain  amount. 
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and  that  defendant  stated  the  bill  was  satisfac- 
tory, warrants  submission  to  the  jury  of  right 
to  recover,  either  on  contract  or  quantum 
meruit. 

2.  Masteb  and  Sebvant— -Discharge— Negli- 
gence. 

Discharge  for  negligence,  of  one  employed 
to  manage  a  dairy  business,  is  warranted ;  he 
having  left  a  wild  colt  attached  to  a  wagon,  un- 
hitched and  unattended,  within  a  few  feet  of 
the  railroad,  which  was  frightened  by  a  passing 
train,  cawing  it  to  run  away,  and  it  appear- 
ing that,  though  the  train  was  not  on  schedule 
time,  he  was  paying  little  heed  to  the  team  or 
train,  and  that  a  few  days  later  he  suffered 
the  same  team  to  run  away  under  circumstances 
no  more  favorable  to  him. 

lEd.  Note.— For  cnses  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  g§  80-36.] 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty; Wm.  A.  Huneke,  Judge. 

Action  by  E.  Wright  against  E.  J.  Lake. 
Judgment  for  plaintiff.  Defendant  appeals. 
Reversed  and  remanded,  with  directions. 

Voorhees  &  Voorhees  and  Cullen  &  Dudley, 
for  appellant  A.  E.  Barnes  and  Willis  H. 
Merriain,  for  respondent. 

RUDKIN,  J.  On  the  26tU  day  of  Septem- 
ber, 1905,  the  plaintiff  and  defendant  entered 
into  a  written  contract  whereby  the  plaintiff 
agreed  to  give  his  entire  time  and  attention 
to  the  management  of  a  dairy  business  eon- 
ducted  by  the  defendant  for  a  term  of  four 
years  from  and  after  October  l,  1905,  at  a 
salary  of  $100  per  month.  The  plaintiff  en- 
tered upon  the  discharge  of  his  duties  under 
this  contract  on  the  1st  day  of  October,  and 
continued  in  the  employ  of  the  defendant  un- 
til the  evening  of  December  12, 1905,  at  which 
time  he  was  discharged.  This  action  was 
thereafter  instituted  to  recover  the  follow- 
ing items  of  damage:  (1)  The  sum  of  $4.70 
for  services  performed  by  the  plaintiff  at 
the  special  Instance  and  request  of  the  de- 
fendant before  entering  upon  the  perform- 
ance of  the  written  contract ;  (2)  wages  earn- 
ed under  the  written  contract  prior  to  the 
discharge;  (3)  an  item  for  board  furnished 
a  hired  man  under  the  written  contract; 
and  (4)  damages  for  a  wrongful  discharge. 
A  trial  was  had,  and  the  jury  returned  a 
verdict  in  favor  of  the  plaintiff  for  the  sum 
.of  $279.09.  The  court  below  remitted  the 
sum  of  $3.33  from  the  verdict,  and  rendered 
judgment  for  the  residue.  From  this  judg- 
ment, the  defendant  has  appealed. 

The  second  cause  of  action  in  the  complaint 
was  based  on  the  $4.70  Item  above  referred 
to.  The  complaint  alleged  that  the  respond- 
ent performed  two  days'  labor  at  the  special 
instance  and  request  of  the  appellant,  "at 
the  agreed  and  reasonable  wages"  of  $1.50 
per  day,  and  paid  out  $1.70  car  fare  in  going 
to  and  from  the  place  of  work.  On  his  direct 
examination  the  respondent  was  asked  the 
reasonable  value  of  these  services,  but  an 
objection  to  the  question  was  sustained  on 
the  ground  that  the  complaint  alleged  an 
express  contract.  At  the  close  of  the  re- 
spondent's case  a  motion  for  a  nonsuit  was 
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Interposed  as  to  this  cause  of  action  on  the 
ground  that  the  contract  was  not  proved  as 
alleged.  The  court  allowed  an  amendment 
to  the  complaint  to  conform  to  the  proofs, 
and  denied  the  motion  for  nonsuit.  The  ap- 
pellant still  contends  that  the  proof  offered 
does  not  sustain  a  recovery  either  on  con- 
tract or  on  a  quantum  meruit.  The  respond- 
ent testified  that  he  performed  the  services, 
that  he  rendered  a  bill  to  the  appellant  for 
the  amount  claimed,  and  that  the  appellant 
stated  that  the  bill  was  satisfactory.  This 
testimony,  in  our  opinion,  fully  warranted  the 
submission  of  the  question  to  the  jury  under 
either  the  original  or  amended  complaint. 
It  may  seem  that  we  have  given  undue  impor- 
tance to  this  small  item,  but  several  pages 
of  the  appellant's  brief  are  devoted  to  a  dis- 
cussion of  it.  Doubtless  some  question  of 
costs  in  the  court  below  hinged  upon  Its  al- 
lowance. There  seems  to  be  no  conflict  in 
the  testimony  as  to  the  second  and  third 
items.  The  respondent  entered  the  employ 
of  the  appellant  on  the  1st  day  of  October, 
and  was  discharged  on  the  12th  day  of  De- 
cember. The  wages  for  this  period  at  $100 
per  month  would  aggregate  $240,  $97.13  of 
which  is  admitted  to  have  been  paid.  Board 
was  furnished  to  a  hired  man  from  October 
9th  to  December  12th  at  the  agreed  price  of 
$10  per  month.  This  item  would  amount  to 
$22.12. 

The  only  remaining  question  is  the  claim 
for  damages  for  the  wrongful  discharge.  The 
appellant  contends  that  the  discharge  was 
justified  for  incompetency,  for  disobedience 
of  orders,  and  for  negligence  in  the  perform- 
ance of  duty.  While  the  testimony  shows 
that  the  respondent  had  rather  a  superficial 
knowledge  of  the  instrumentalities  usually 
employed  in  the  business  in  which  the  master 
was  engaged,  we  are  not  prepared  to  say  that 
the  discharge  was  justified  on  this  ground 
alone.  The  uncontradicted  testimony  also 
shows  that  the  respondent  disobeyed  the  law- 
ful commands  of  the  master  in  some  minor 
matters,  and  we  think  some  of  the  Instruc- 
tions of  the  court  were  too  favorable  to  the 
respondent  as  to  his  duties  in  this  regard,  but 
for  reasons  hereafter  stated  this  question  is 
not  material.  We  are  of  opinion,  however, 
that  the  negligence  of  the  respondent  in  the 
performance  of  his  duty  was  such  as  to  war- 
rant the  master  in  discharging  him.  It  ap- 
pears that  he  suffered  a  team  under  his  con- 
trol to  run  away  on  two  different  occasions 
during  the  short  time  he  was  in  the  appel- 
lant's employ.  On  the  first  occasion  he  left 
a  wild  colt  attached  to  a  wagon,  unhitched 
and  unattended,  within  a  few  feet  of  a  rail- 
road track.  A  train  passed  by,  and  the  team 
became  frightened  and  ran  away.  He  at- 
tempted to  justify  his  conduct  by  stating 
that  it  was  not  train  time,  and  that  the  train 
was  a  day  and  a  half  late ;  but  it  seems  to  us 
that  he  placed  too  much  reliance  on  train 
schedules,  and  all  the  surrounding  circum- 
stances show  conclusively  that  he  was  pay- 
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Ing  little  heed  to  the  team  or  the  passing 
train.  On  a  second  occasion,  a  few  days  lat- 
er, he  suffered  the  same  team  to  again  run 
away  under  circumstances  no  more  favorable 
to  him.  By  these  acts,  which  were  mani- 
festly negligent,  he  endangered,  not  only  the 
property  of  the  master,  but  the  lives  and 
property  of  others  as  well.  Had  injury  re- 
sulted to  third  persons  by  reason  of  his  neg- 
ligence, the  master  would  clearly  be  liable 
under  the  doctrine  of  respondeat  superior, 
and  we  do  not  think  that  the  law  requires  the 
master  to  incur  such  risks  or  keep  such  a 
servant  In  his  employ.  We  arrive  at  this 
conclusion  without  hesitation  from  the  tes- 
timony of  the  respondent  himself. 

The  court  should  therefore  have  withdrawn 
this  item  of  damage  from  the  consideration 
of  the  Jury,  and  for  Its  error  In  that  regard 
the  judgment  is  reversed,  and  the  cause  is 
remanded,  with  directions  to  enter  judgment 
In  favor  of  the  respondent  for  the  sum  of 
$169.69,  with  interest  from  date  of  commence- 
ment of  action. 

HADLEY,  0.  J.,  and  DUNBAR.  FULLER- 
TON,  CROW,  ROOT,  and  MOUNT,  JJ.,  con- 
cur. 


HENDELMAN  v.  KAHAN  et  al. 
(Supreme  Court  of  Washington.  Feb.  26,  1908.) 

1.  Appeal  —  Review  —  Obdeb  Discharging 
Attachment. 

An  order  dissolving  an  attachment  as  hav- 
ing been  improperly  or  irregularly  issued  will 
not  be  disturbed  on  appeal,  unless  clearly  er- 
roneous. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  3816.] 

2.  Attachment  —  Dissolution  —  Finding  as 
to  Reasonable  Cause. 

On  dissolving  an  attachment  the  court  prop- 
erly refused  to  recite  in  the  order  that  there 
was  reasonable  ground  for  suing  out  the  writ: 
the  reasonableness  not  being  material  in  such 
action. 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty; Wm.  A.  Huneke,  Judge. 

Action  by  Louis  Hendelman  against  Bern- 
hard  Kahan  and  others.  From  an  order  dis- 
solving an  attachment,  plaintiff  appeals.  Af- 
firmed. 

Robertson  Sc.  Rosenhaupt,  for  appellant 
Belt  &  Powell,  for  respondents. 

ROOT,  J.  This  is  an  appeal  from  an  order 
of  the  superior  court  dissolving  an  attach- 
ment. The  writ  issued  upon  an  affidavit  set- 
ting forth  that  defendants  were  about  to  con- 
vert their  property,  or  a  part  thereof,  into 
money  for  the  purpose  of  defrauding  their 
creditors.  Upon  the  motion  to  dissolve  the 
attachment,  several  affidavits  were  filed  by 
each  party.  From  these  the  trial  court  found 
the  writ  to  have  been  improperly  or  Irregular- 
ly issued,  and  made  an  order  dissolving  the 
same.  Such  an  order  will  not  be  disturbed  by 
an  appellate  court,  unless  clearly  erroneous. 


Bingham  v.  Keylor,  25  Wash.  156,  64  Pac. 
942;  Gehres  v.  Orlowski,  36  Wash.  156,  78 
Pac.  792 ;  Bender  v.  Rlnker,  21  Wash.  633,  59 
Pac.  503.  We  think  the  action  of  the  trial 
court  in  dissolving  the  attachment  was  jus- 
tified. 

Appellant  requested  that  court  to  Incorpo- 
rate In  the  order  of  dissolution  a  recital  that 
there  was  reasonable  ground  for  suing  out 
the  attachment  The  court  having  refused  to 
so  do,  its  refusal  is  assigned  as  error.  The 
question  of  reasonable  cause  might  be  mate- 
rial in  a  suit  upon  the  attachment  bond; 
but  it  is  not  so  in  this  action. 

No  error  appearing,  the  judgment  of  the 
trial  court  Is  affirmed. 

HADLEY,  C.  J.,  and  FULLERTON,  CROW, 
and  MOUNT,  JJ.,  concur. 


GULLICKSON  v.  FENLON  et  ux. 
(Supreme  Court  of  Washington.  Feb.  14,  1908.) 

Homestead — Abandonment. 

After  defendants  had  removed  from  their 
land,  and  to  another  state,  after  secretly  selling 
part  of  their  household  goods  and  removing  the 
rest,  the  land  was  attached  by  a  creditor,  pur- 
suant to  Ballinger's  Ann.  Codes  &  St.  §  5254, 
providing  that  the  exemption  law  shall  not  apply 
to  "property,  real  or  personal,  of  nonresidents, 
or  a  person  who  left  or  is  about  to  leave,  the 
state,  with  intent  to  defraud  his  creditors." 
Held,  that  the  fact  that  defendants,  after  the 
attachment,  returned  to  the  land,  filed  a  dec- 
laration of  homestead  thereon,  placed  household 
goods  in  the  house,  and  remained  there  a  month, 
but  did  not  attempt  to  set  aside  the  attachment, 
is  not  sufficient  to  defeat  the  sale  of  the  land 
under  judgment  on  the  attachment 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  25,  Homestead,  §§  312-314,  320-326.J 

Appeal  from  Superior  Court,  Snohomish 
County;  W.  W.  Black,  Judge. 

Action  by  Alfred  G.  Gullickson  against 
Thomas  L.  Fenlon  and  another.  From  an  or- 
der confirming  the  sale  of  land,  defendants 
appeal.  Affirmed. 

Hathaway  &  Alston,  for  appellants.  John 
W.  Miller  and  Robert  McMurchie,  for  re- 
spondent 

ROOT,  J.  This  is  an  appeal  from  an  order 
confirming  the  sale  of  certain  real  property. 
Appellants  purchased  these  premises  about 
May,  1904,  and  lived  thereupon  until  Septem- 
ber, 1905,  when  they  removed  therefrom,  and 
subsequently,  in  November,  1905,  left  the 
state.  While  they  were  absent  this  action 
was  commenced  on  February  6,  1906,  an  at- 
tachment In  the  action  being  levied  the  same 
day  upon  these  premises.  Judgment  was  ob- 
tained, and  the  property  sold  under  an  ex- 
ecution issued  thereupon,  the  sale  occurring 
on  the  7th  day  of  July,  1906.  In  the  month 
of  April,  1906,  appellants  returned  to  the 
state  of  Washington,  and  on  the  26th  of  May, 
1906,  filed  a  declaration  of  homestead  upon 
these  premises,  and.  on  that  day,  rented  and 
placed  In  the  building  thereon  certain  house- 
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hold  goods,  and  resided  in  said  building  until 
the  22d  of  June,  1906.  It  is  contended  by  re- 
spondent that  the  appellants  left  the  state  of 
Washington  In  November,  1905,  with  the  in- 
tention of  establishing  their  residence  in  the 
state  of  Oregon,  and  that  they  did  so  estab- 
lish their  residence;  that  they  so  left  the 
state  of  Washington,  with  Intent  to  defraud 
their  creditors,  having  secretly  sold  the  great- 
er portion  of  their  household  goods  and  ef- 
fects, and  shipped  the  remainder  to  Port- 
land, Or.  The  trial  court  made  findings  to 
this  effect.  Appellants  contend  that  these 
findings  are  not  justified  by  the  evidence. 
We  think  they  are. 

No  effort  was  ever  made  to  set  aside  the 
attachment,  and  the  same  merged  with  the 
Hen  of  the  judgment  when  the  latter  was 
entered  In  the  case.  Section  5254,  Ballln- 
ger's  Ann.  Codes  &  St.  among  other  things, 
says:  "That  nothing  In  this  chapter  shall 
be  construed  to  exempt  from  attachment  or 
execution  the  property,  real  or  personal,  of 
nonresidents,  or  a  person  who  has  left,  or 
Is  about  to  leave,  the  state  with  Intent  to 
defraud  his  creditors."  The  trial  court  more- 
over found  that  the  appellants'  action  in  go- 
ing upon  the  premises  in  May,  1906,  and  re- 
maining there  for  only  a  month,  was  not  in 
good  faith,  with  the  Intention  of  making  said 
premises  their  home,  but  merely  as  a  subter- 
fuge to  defeat  the  sale  of  the  premises  In 
satisfaction  of  respondent's  Judgment.  Con- 
sidering all  of  the  facts  In  the  light  of  the 
statute  above  quoted,  we  do  not  think  the 
lien  of  the  attachment  and  judgment  was  de- 
feated by  the  attempt  made  by  appellants  to 
claim  this  property  as  a  homestead  exemp- 
tion. 

The  Judgment  of  the  superior  court  Is 
therefore  affirmed. 

DUNBAR,  RUDKIN,  FULLERTON,  and 
MOUNT.  JJ.,  concur.  HADLEY,  C.  J.,  and 
CROW,  J.,  took  no  part. 


MERRIMAN  et  nx.  v.  THOMPSON  et  al. 
(Supreme  Court  of  Washington.   Feb.  14,  1908.) 

1.  Brokers  —  Liability  to  Principal  —  Ac- 
tions for  Accounting  —  Evioence  —  Sale 
as  Agent. 

Evidence  in  an  action  to  recover  a  balance 
collected  by  defendants  on  a  Rale  of  plaintiff's 
real  estate  considered,  and  held  to  show  that  de- 
fendants made  the  sale  as  plaintiff's  agents. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Brokers,  f  33.] 

2.  Same— Defense— Oral  Appointment. 

Although  an  appointment  in  writing  is  nec- 
essary to  constitute  one  an  agent  for  the  sale 
of  real  estate,  one  who  sells  real  estate  as  the 
owner's  agent  would  not  be  justified  in  retain- 
ing the  difference  between  the  amount  that  he 
represented  to  his  principal  he  received  for  the 
property  and  the  amount  he  actually  received, 
because  his  appointment  was  not  in  writing. 

Appeal  from  Superior  Court,  Clarke  Coun- 
ty; W.  W.  McCredle,  Judge. 


Action  by  James  A.  Merrlman  and  wife 
against  S.  W.  Thompson  and  Floyd  Swan, 
doing  busiuess  under  the  name  of  S.  W. 
Thompson  &  Co.  Judgment  for  plaintiffs, 
and  defendants  appeal.  Affirmed. 

Edgar  M.  Swan  and  A.  L.  Miller,  for  appel- 
lants.  E.  M.  Green,  for  respondents. 

ROOT,  J.  This  is  an  action  by  plaintiffs 
to  recover  a  balance  of  $475  collected  by  de- 
fendants on  the  sale  of  a  40-acre  tract  of 
land.  From  a  judgment  in  favor  of  the 
plaintiffs,  this  appeal  is  taken  by  defendants. 

Respondents,  in  writing,  appointed  appel- 
lants their  agents  to  sell  the  land  referred  to, 
the  latter  doing  business  as  real  estate  agents 
in  Vancouver,  Wash.  The  time  within  which 
they  were  authorized  to  make  the  sale  ex- 
pired. Subsequently  they  gave  appellants 
no  written  authority  to  sell,  but  told  them 
orally  that,  if  they  could  get  a  purchaser  for 
$2,500,  they  would  pay  them  5  per  cent,  com- 
mission. Afterwards  they,  by  letter,  author- 
ized appellants  to  sell  it  for  $2,250.  Some 
time  after  this  appellants  sent  to  respond- 
ent James  A.  Merrlman  this  message:  "Will 
give  $1,900  for  your  claim  if  accepted  now. 
Wire  answer."  In  response  to  this  telegram 
respondent  Merrlman  called  appellants  over 
the  long-distance  telephone  from  Seattle,  and 
talked  with  appellant  Swan.  There  is  a  con- 
flict as  to  what  was  said  over  the  'phone. 
Merrlman  testified  that  he  was  led  to  be- 
lieve that  they  were  selling  the  property  as 
his  agents  to  some  other  person,  and  that 
the  price  mentioned  was  the  highest  amount 
that  could  be  obtained  on  a  sale,  and  that  he 
consented  thereto  under  these  circumstances. 
Appellants  drafted  a  warranty  deed,  wherein 
the  consideration  was  mentioned  as  $2,000, 
and  wherein  one  Gregory  was  named  as 
grantee.  This  deed  was  sent  to  respondents 
to  be  executed,  and  was  returned  by  them 
after  execution  to  a  bank  in  Vancouver,  to  be 
delivered  upon  payment  of  the  purchase  price. 
In  the  meantime  appellants  had  sold  the 
property  to  one  Gregory;  In  fact,  had  nego- 
tiated with  him  for  a  sale  for  $2,500  prior 
to  the  time  of  sending  the  telegram  to  re- 
spondents. 

It  is  contended  by  respondents  that  appel- 
lants were  their  agents,  and  that  they  relied 
upon  the  representations  of  such  agents  in 
executing  and  delivering  the  deed;  that  as 
such  agents  they  were  holden  to  make  a  full 
disclosure  to  respondents  of  all  the  facts  con- 
cerning the  contemplated  sale.  Appellants 
urge  that  they  were  not  the  agents  of  re- 
spondents; that  under  the  statutes  of  this 
state  they  could  not  be  such  agents  except 
under  a  written  appointment,  which  they  did 
not  have,  tbe  time  covered  by  the  former  ap- 
pointment  having  expired.  Mr.  Gregory  tes- 
tified that  respondents,  in  selling  the  proper- 
ty to  him,  told  him  that  It  belonged  to  Mr. 
Merrlman,  and  that  he  understood  that  Mer- 
rlman was  asking  $2,500.   Respondent  Mer- 
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riman  says  that,  in  the  telephone  conversa- 
tion, he  asked  respondent  Swan  if  the  amount 
mentioned  in  the  telegram  was  the  best  he 
could  do,  and  Swan  said  that  it  was,  and 
said:  "We  have  a  contract  lying  on  the  table 
for  $2,000.  That  is  all  the  man  will  give." 
If  the  facts  were  as  stated  by  Merriman,  it 
would  seem  very  clear  that  appellant  Swan 
was  talking  as  an  agent  to  Merriman,  and 
that  the  basis  of  their  negotiations  was  the 
relationship  of  principal  and  agent  The  tes- 
timony of  Gregory,  as  well  as  certain  admis- 
sions on  the  part  of  the  appellants,  tends  to 
corroborate  and  strongly  support  the  theory 
of  respondents.  The  jury  hearing  the  evi- 
dence, and  having  the  parties  and  witnesses 
before  It,  accepted  respondents'  theory,  and 
the  record  is  not  such  as  to  justify  us  In 
disturbing  its  conclusion.  The  fact  that  there 
was  not,  in  writing,  an  employment  of  appel- 
lants as  agents  for  respondents,  might  have 
a  bearing  upon  the  question  of  their  commis- 
sion. But  we  do  not  think  the  lack  thereof 
would  justify  appellants,  after  selling  this 
property  for  $2,500,  in  retaining  the  difference 
between  that  and  $2,000,  which  was  the 
amount  they  represented  to  respondents  as 
being  the  highest  sum  they  could  get  for  the 
property,  and  for  which  they  had  sold,  or 
were  about  to  sell,  the  same.  Stearns  v. 
Hochbrunn,  24  Wash.  200,  64  Pac.  165. 

The  judgment  of  the  superior  court  is  af- 
firmed. 

DUNBAR,  RUDKIN,  FULLERTON,  and 
MOUNT,  JJ.,  concur.  HADLEY,  C.  J.,  and 
CROW,  J.,  took  no  part. 


HAPEMAN  et  ux.  v.  McNEAL  et  ai. 

(Supreme  Court  of  Washington.   Feb.  24,  1908.v 

Reformation  of  Instruments— Mistake  ik 
Description  of  Deed— Evioence. 

Evidence  in  an  action  to  reform  a  deed 
held  insufficient  to  warrant  a  finding  that  it 
incorrectly  described  the  lines  intended  at  the 
time  of  its  execution. 

Appeal  from  Superior  Court,  Skagit  Coun- 
ty; Geo.  A.  Joiner,  Judge. 

Action  by  M.  W.  Ilapeman  and  wife  agains 
Thomas  D.  McNeal  and  another.  Judgmen 
for  defendants.   Plaintiffs  appeal.  Afllrme* 

Million,  Ilouser  &  Shrauger,  for  appellants. 
Smith  &  Brawley,  for  respondents. 

MOUNT,  J.  This  action  was  brought  by 
the  appellants  to  reform  a  description  In  a 
deed  for  a  tract  of  land  owned  by  appellants 
in  the  town  of  Mt.  Vernon.  After  Issues 
were  made  up,  a  trial  was  had,  and  the  court 
found  that  there  was  no  mistake  in  the  deed, 
and  dismissed  the  action.  The  plaintiffs  ap- 
peal. 

The  tract  of  land  in  question  Is  about  mid- 
way between  Myrtle  street  to  the  north  and 
Kincaid  street  to  the  south.  It  fronts  on 
Second  street  on  the  west.  Kincaid  street 
runs  east  and  west.    Second  street  runs 


northward  20  degrees  east   Myrtle  street  ex- 
tends eastward  from  Second  street  70  degrees 
south.    So  that  Klnoald  and  Myrtle  streets 
are  not  parallel  with  each  other,  but  con- 
verge toward  the  east   The  line  on  the  north 
of  the  parcel  o-  land  in  question  is  conced- 
edly  parallel  with  Kincaid  street.   It  runs 
east  and  west   The  line  on  the  south  is  the 
one  in  dispute.   The  deed  describes  this  line 
as  parallel  with  Kincaid  street  while  ap- 
pellant M.  W.  Hapeman  contends  that  it 
was  his  intention  and  the  Intention  of  the 
grantor  that  this  line  should  be  parallel  with 
Myrtle  street,  so  that  his  lot  Instead  of  being; 
50  feet  wide  at  each  end,  should  be  50  feet 
wide  in  front  and  73  feet  wide  in  the  rear 
or  east  end.   There  Is  some  evidence  to  the 
effect  that  a  fence  was  built  upon  the  south 
line  of  the  lot  by  the  grantor  soon  after  the 
deed  was  executed,  and  that  this  fence,  if 
on  the  line  intended,  places  the  south  line 
of  appellant's  lot  as  contended  for  by  him. 
But  tbe  evidence  also  shows  that  at  about 
the  time  the  deed  was  drawn  the  appellant 
and  his  grantor  and  two  other  persons,  for 
the  purpose  of  describing  the  lot  measured 
the  front  line  of  the  lot  on  Second  street  50 
feet ;  that  they  also  measured  the  north  line 
and  the  east  line;  that  the  line  on  the  east, 
which  line  runs  due  north  and  south,  was 
measured  the  same  length  as  the  west  line, 
viz.,  50  feet.   This  shows,  of  course,  that  the 
lot  was  a  strip  of  land  50  feet  In  width,  and 
that  the  lines  on  the  north  and  south  were 
intended  to  be  parallel  as  they  are  described 
in  the  deed.   It  is  true  that  the  south  line 
as  described  In  the  deed  runs  through  one 
corner  of  the  building  located  upon  the  lot 
and  the  grantor  testified  that  he  intended  to 
sell  to  the  appellant  sufficient  land  to  clear 
the  building,  and,  If  the  land  described  in  the 
deed  does  not  do  so,  there  was  a  mistake. 
But  this  mistake,  of  course,  was  not  in  the 
description  of  the  land  actually  sold  and  con- 
veyed by  the  deed,  but  was  a  mistake  in  the 
quantity  of  land  sold  and  purchased.  From 
a  consideration  of  all  the  evidence  In  the  case 
we  are  not  free  from  doubt  that  the  deed  in- 
correctly describes  the  lines  intended  at  the 
time  of  its  execution.   "The  authorities  all 
require  that  the  parol  evidence  of  the  mistake 
f  and  of  the  alleged  modification  must  be  clear 
and  convincing — in  the  language  of  some 
judges,  'the  strongest  possible' — or  else  the 
mistake  must  be  admitted  by  the  opposite 
party.   The  resulting  proof  must  be  estab- 
lished beyond  a  reasonable  doubt   Courts  of 
equity  do  not  grant  the  high  remedy  of  ref- 
ormation upon  a  probability,  nor  even  upon  a 
mere  preponderance  of  evidence,  but  only 
upon  a  certainty  of  the  error."   2  Pomeroy's 
Equity  Jurisprudence  (3d  Ed.)  §  859. 

The  evidence  Is  not,  in  our  opinion,  suffi- 
cient to  warrant  a  reversal  of  the  case.  The 
judgment  must  therefore  be  affirmed. 

HADLEY,  C.  J.,  and  CROW,  FULLER- 
TON,  and  ROOT,  JJ.,  concur. 
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PETERSEN  et  al.  v.  UNION  IRON  WORKS. 
(Supreme  Court  of  Washington.   Feb.  17.  1908.) 

1.  Master  and  Servant— Liability  fob  In- 
jury— Question  for  Jury. 

Evidence  in  an  action  to  recover  for  the 
death  of  an  employe"  hrld  insufficient  to  take  the 
case  to  the  jury  on  the  question  whether  such 
accident  was  due  to  the  master's  negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  1000-1050.] 

2.  Same— Admissibility  of  Evidence. 

In  an  action  to  recover  for  the  death  of  an 
employe  killed  while  operating  a  ripsaw,  there 
wis  no  one  present  when  he  was  killed,  and  no 
direct  evidence  as  to  the  accident  causing  his 
death.  Hrld.  that  evidence  of  an  alleged  defect 
in  the  saw  table  was  inadmissible,  as  too  remote. 

Appeal  from  Superior  Court,  Spokane 
County;  Wm.  A.  Huneke,  Judge. 

Action  by  Emma  Petersen  and  others 
against  the  Union  Iron  Works.  Judgment  of 
nonsuit,  and  plaintiffs  appeal.  Affirmed. 

A.  E.  Barnes,  Geo.  A.  Latimer,  and  B.  M. 
Branford.  for  appellants.  Post,  Avery  & 
Higgins,  for  respondent. 

RUDK1N,  J.  The  defendant  is  a  man- 
ufacturing corporation,  having  its  principal 
place  of  business  in  the  city  of  Spokane.  At 
the  time  hereinafter  mentioned  it  had  In- 
stalled in  its  establishment  a  ripsaw  used 
by  Its  employes  in  the  manufacture  of  flasks 
used  in  moulding.  The  saw  was  12  inches 
in  diameter,  and  was  situated  upon,  or  at- 
tached to.  a  table  about  3  feet  In  width  and 
5  feet  in  length,  so  that  about  4  inches  of  the 
saw  blade  extended  above  the  surface  or 
plane  of  the  table.  It  Is  customary  to  equip 
or  guard  saws  such  as  this  with  a  device 
known  ns  a  "splitter."  The  splitter  consists 
of  a  piece  of  iron  or  steel  about  the  thick- 
ness of  the  saw  blade,  placed  in  an  upright 
position,  4  Inches  back  of  the  saw,  the  top 
of  the  splitter  extending  nearly  to  the  top 
of  the  saw.  The  object  of  the  splitter  seems 
to  be  two-fold:  First,  to  keep  the  board  from 
pinching  after  it  passes  through  the  saw; 
and,  second,  to  prevent  slivers  and  other  ma- 
terial from  catching  on  the  saw  at  the  rear, 
or  dropping  upon  the  saw,  and  being  hurled 
against  the  operator.  The  saw  in  question 
was  not  equipped  with  a  device  of  this 
kind.  On  the  25th  day  of  August,  1905,  one 
Nels  Petersen  was  in  the  employ  of  the  de- 
fendant and  was  engaged  In  operating  this 
8a w.  While  thus  engaged,  he  received  an 
injury  which  resulted  In  his  death  some 
four  or  five  days  later.  At  the  time  the  ac- 
cident happened  the  deceased  was  alone  in 
the  carpenter  shop,  and  no  living  witness 
saw  the  accident,  or  could  explain  how  it 
hapi>ened.  Indeed,  It  Is  only  by  inference 
that  we  can  say  that  the  saw  was  in  mo'tlon, 
©r  that  the  deceased  was  engaged  in  operat- 
ing It  at  the  time  of  receiving  his  fatal  in- 
jury. An  examination  of  the  person  of  the 
deceased  after  the  injury  disclosed  the  fact 
that  he  had  been  struck  In  the  abdomen  by 


some  blunt  Instrument  which  left  a  mark 
about  4  inches  in  length  and  one  Inch  wide. 
A  piece  of  a  board  about  1  by  4  inches  and  4 
feet  in  length,  used  in  the  manufacture  of 
the  flasks,  was  found  after  the  accident  in 
close  proximity  to  where  the  operator  would 
ordinarily  stand  in  the  discharge  of  his  du- 
ties. This  board  had  some  Indentations  upon 
it,  indicating  that  it  might  have  been  caught 
by  the  teeth  of  the  saw  and  hurled  against 
the  deceased.  These  were  the  only  facts  or 
circumstances  tending  In  the  remotest  way 
to  show  the  cause  of  the  accident,  or  how 
it  happened.  The  theory  of  the  plaintiffs 
was  that  the  piece  of  board  above  described 
dropped  or  caught  on  the  teeth  of  the  re- 
volving saw,  and  was  burled  against  the  de- 
ceased, and  that  the  accident  would  not  have 
happened  had  the  saw  been  properly  equip- 
ped and  guarded.  They  contended,  and  now 
contend,  that  the  jury  might  properly  Infer 
this  from  the  testimony.  The  court  below 
ruled  otherwise,  and  granted  a  nonsuit,  and 
from  the  judgment  of  nonsuit  the  present 
appeal  is  prosecuted. 

In  their  brief  the  appellants  make  the  fol- 
lowing concessions:  "The  evidence  in  this 
case  showed  that  the  deceased  was  alone  in 
said  carpenter  room  at  the  time  of  the  acci- 
dent; hence  there  is  no  living  witness  who 
saw  the  accident  and  can  explain  from  his 
observation  of  same  how  it  happened." 
Again:  "So  in  this  case  there  may  have  been 
a  dozen  or  more  different  ways  in  which 
a  similar  piece  of  board  might  have  come 
in  contact  with  this  saw  and  would  have 
caused  the  same  to  be  hurled  back  against 
the  operator.  A  board  might,  for  example, 
be  dropped  from  his  hand  directly  on  top 
of  the  saw,  either  crosswise  or  otherwise, 
and  be  turned  back  against  him,  even  though 
there  had  been  a  splitter  behind  the  saw, 
and  one  can  Imagine  various  other  reason- 
able ways  that  an  accident  might  happeu, 
even  though  a  saw  hud  been  equipped  with 
a  splitter."  Yet,  in  the  face  of  these  con- 
cessions, which  are  manifestly  In  accordance 
with  the  facts,  the  appellants  earnestly  in- 
sist that  the  jury  might  have  adopted  their 
theory  of  the  accident,  and  that  the  infer- 
ence to  be  drawn  from  the  facts  was  ex- 
clusively for  that  body.  With  this  conten- 
tion we  cannot  agree.  In  Patton  v.  Texas  & 
Pacific  Ry.  Co..  179  U.  S.  658,  21  Sup.  Ct. 
275,  45  L.  Ed.  3G1,  the  court  said:  "The  fact 
of  the  accident  carries  with  it  no  presunq>- 
tion  of  negligence  on  the  part  of  the  employ- 
er, and  it  is  an  affirmative  fact  for  the  in- 
jured employ?  to  establish  that  the  employer 
had  been  guilty  of  negligence.  *  *  *  In 
the  latter  case  it  Is  not  sufficient  for  the  em- 
ploye to  show  that  the  employer  may  have 
been  guilty  of  negligence — the  evidence  must 
point  to  the  fact  that  he  was.  And,  when 
the  testimony  leaves  the  matter  uncertain, 
and  shows  that  any  of  half  a  dozen  things 
may  have  brought  about  the  injury,  for 
some  of  which  the  employer  is  responsible; 
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and  for  some  of  which  he  is  not,  It  is  not 
for  the  jury  to  guess  between  these  half  a 
dozen  causes,  and  find  that  the  negligence  of 
the  employer  was  the  real  cause,  where 
there  is  no  satisfactory  foundation  In  the 
testimony  for  that  conclusion.  If  the  em- 
ploye is  unable  to  adduce  sufficient  evidence 
to  show  negligence  on  the  part  of  the  em- 
ployer, it  Is  only  one  of  the  many  cases  hi 
which  the  plaintiff  falls  in  his  testimony, 
and  no  mere  sympathy  for  the  unfortunate 
'ictini  of  an  accident  justifies  any  departure 
from  settled  rules  of  proof  resting  upon  all 
plaintiffs."  This  rule  has  frequently  been 
applied  in  this  court.  Hansen  v.  Seattle 
Lumber  Company,  31  Wash.  G04,  72  Pac. 
457;  Armstrong  v.  Cosmopolis,  32  Wash. 
110,  72  Pac.  1038;  Reldhead  v.  Skagit  Coun- 
ty, 33  Wash.  174,  73  Pac.  1118;  Stratton  v. 
Nichols  Lumber  Company,  39  Wash.  323,  81 
Pac.  831,  109  Am.  St.  Rep.  881. 

The  court  rejected  testimony  tending  to 
show  an  alleged  defect  In  the  saw  table,  but 
the  inference  that  the  Injury  was  caused  by 
any  such  defect  is  even  more  remote  than 
the  Inference  we  have  been  discussing.  In 
view  of  the  conclusion  we  have  reached  on 
the  merits  of  the  case,  we  will  not  consider 
or  discuss  the  appellants'  right  to  maintain 
this  action  under  the  factory  act 

The  Judgment  of  the  court  below  is  af- 
firmed. 

HADLEY,  C.  J.,  and  DUNBAR,  ROOT, 
MOUNT,  FULLERTON,  and  CROW,  JJ., 
concur. 


O'CONNOR  v.  SLATTER. 
(Supreme  Court  of  Washington.   Feb.  14,  1908.) 

1.  Witnesses  —  Competency  —  Transactions 
wrrn  Deceased  Persons. 

In  an  action  against  a  widow,  as  adminis- 
tratrix of  her  deceased  husband,  on  a  note  in- 
dorsed by  him,  plaintiff  cannot,  under  the  stat- 
ute relating  to  the  competency  of  persons  to 
testify  in  an  action  where  a  party  sues  or  de- 
fends as  administrator,  testify  as  to  transactions 
had  by  him  with  the  decedent  or  as  to  state- 
ments made  to  him  by  decedent,  and  cannot  tes- 
tify as  to  whether  the  note  has  been  changed 
since  he  received  it  from  decedent,  though  the 
widow  testified  as  to  what  took  place  between 
decedent  and  plaintiff  in  her  presence  at  the 
time  the  indorsement  was  made,  but  plaintiff 
may  testify  that  she  was  not  present  at  that 
time. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  8  604.] 

2.  Appeal— Erroneous  Exclusion  of  Evi- 
dence—Correction by  Admission  op  Oth- 
er Evidence. 

Error  in  excluding  the  testimony  of  a  wit- 
ness that  a  certain  person  was  not  present  at  a 
particular  transaction,  as  testified  to  by  such 
person,  is  not  cured  by  permitting  him  to  give 
the  names  of  the  persons  present  at  that  time, 
which  did  not  include  the  name  of  such  person. 

3.  Bills  and  Notes— Transfers— Indorse- 
ments. 

Under  Laws  1899,  p.  349,  c.  149,  8  49, 
providing  that,  where  the  holder  of  an  instru- 
ment payable  to  his  order  transfers  it  for  value 
without  indorsing  it,  the  transfer  vests  in  the 


transferee  such  title  as  the  bolder  had  therein, 
etc.,  and  independent  of  the  statute,  a  promis- 
sory note  may  be  transferred  without  indorse- 
ment, though  the  rights  of  the  parties  under  the 
transfer  without  indorsement  are  different  from 
the  rights  of  the  parties  under  a  transfer  with 
indorsement. 

4.  Appeal  —  Harmless    Error  — Erroneous 
Instructions. 

Where,  in  an  action  against  a  widow,  as 
administratrix  of  her  deceased  husband,  on  a 
note  indorsed  by  him,  the  question  of  the  liabili- 
ty of  an  indorser  was  not  involved,  an  instruc- 
tion that,  to  transfer  the  title  to  a  note,  it  was 
necessary  that  the  person  holding  it  shill  place 
his  name  on  the  back  of  it  and  deliver  it  to 
the  purchaser,  was  not  prejudicial  to  plaintiff, 
and,  if  he  desired  more  specific  instruction  on 
the  question  of  the  purpose  of  an  indorsement, 
he  should  have  requested  it. 

5.  Pleading— Counterclaim  in  Answer. 

In  an  action  against  a  widow,  as  adminis- 
tratrix of  her  deceased  husband,  on  a  written 
contract  of  guaranty  indorsed  on  a  note,  an  an- 
swer admitting  that  decedent  indorsed  the  note  in 
blank  and  delivered  it  to  plaintiff,  and  denying 
that  the  contract  of  guaranty  wa8  on  the  note 
at  the  time,  he  indorsed  it,  and  alleging,  as 
an  affirmative  defense,  without  demanding  af- 
firmative relief,  fraud  on  the  part  of  phintiff. 
not  connected  with  the  contract  in  suit,  sets 
forth  but  one  defense,  since  the  affirmative  mat- 
ter does  not  add  anything  to  the  previous  de- 
nials, and  it  is  erroneous  to  submit  to  the  jury 
the  issue  of  fraud  raised  by  the  affirmative  de- 
fense. 

Appeal  from  Superior  Court,  Spokane  Coun 
ty;  Wm.  A.  Huneke,  Judge. 

Action  by  John  O'Connor  against  Bessie 
Slatter,  administratrix  of  John  Slatter,  de- 
ceased. From  a  judgment  for  defendant, 
plaintiff  appeals.  Reversed,  and  new  trial  or- 
dered. 

Merrill,  Oswald  &  Merrill,  for  appellant, 
Roche  &  Onstine,  for  resi>ondeut. 

RUDKIN,  J.  This  case  was  before  this 
court  on  a  former  appeal,  where  a  full  state- 
ment of  the  issues  will  be  found.  89  Pac. 
885.  A  retrial  resulted  in  a  verdict  and 
judgment  In  favor  of  the  defendant,  from 
which  the  present  appeal  Is  prosecuted. 

The  principal  errors  assigned  on  this,  as 
on  the  former  appeal,  relate  to  the  rulings 
of  the  court  on  the  admission  of  testimony. 
On  the  former  appeal  it  was  contended  that 
the  surviving  wife  was  not  a  competent  wit- 
ness to  testify  to  a  transaction  between  a 
third  person  and  her  deceased  husband  in  an 
action  brought  by  such  third  person  against 
the  surviving  wife  as  executrix  of  the  de- 
ceased husband's  estate.  This  contention  we 
refused  to  sustain.  It  is  now  contended  that, 
by  testifying  fully  to  such  transaction,  the 
surviving  wife  waived  her  right  to  object  to 
the  competency  of  the  adverse  party  to  testi- 
fy to  the  same  transaction.  This  proposition, 
thus  broadly  stated,  we  likewise  refuse  to 
sustain.  Cases  have  been  cited  from  other 
jurisdictions  sustaining  the  contention  of  the 
appellant  in  this  regard,  but  they  are  air 
based  on  statutes  differing  materially  from 
the  statute  of  this  state.  As  said  by  us  on 
the  former  appeal:  "No  statute  exactly  like 
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ours  has  been  called  to  our  attention  by  the 
parties  to  this  appeal,  and,  upon  Independent 
Investigation,  we  have  been  unable  to  find  any 
using  the  same  language  In  the  same  order  as 
ours.  The  authorities  In  other  states  upon 
similar  statutes  shed  but  very  little  light  up- 
on the  question  presented  here."  Doubtless 
one  of  the  objects  of  the  statutes  Is  "to  pre- 
vent interested  parties  from  testifying  to 
transactions  and  statements  made  by  a  de- 
ceased person  when  there  might  be  no  person 
to  rebut  such  testimony,"  as  declared  in  the 
former  opinion,  but  manifestly  the  operation 
of  the  statute  does  not  depend  upon  whether 
there  are  or  are  not  others  who  may  testify 
to  the  transaction  or  statement.  Death  has 
sealed  the  lips  of  one  of  the  parties,  and  the 
statute  Imposes  the  same  silence  upon  the 
other.  The  prohibition  of  the  statute  Is  ab- 
solute and  unconditional.  It  admits  of  no 
qnnliflcatlon  or  exception,  and  It  Is  not  the 
province  of  this  court  to  add  to  It  or  take 
from  It.  We  are  satisfied,  therefore,  that  the 
court  below  correctly  ruled  that  the  appel- 
lant was  not  competent  to  testify  to  any 
transaction  bad  with  or  statement  made  by 
the  deceased,  regardless  of  the  testimony 
that  may  have  been  given  by  other  witnesses. 
The  prohibition  of  the  statute,  however,  ex- 
tends only  to  transactions  had  by  the  appel- 
lant with  the  deceased,  or  to  statements  made 
to  the  appellant  by  the  deceased.  It  does  not 
extend  to  all  facts  to  which  the  deceased 
might  testify  If  living,  and  we  are  satisfied 
that  the  court  below  extended  the  prohibi- 
tion too  far.  The  respondent  testified  that 
she  was  present  at  the  appellant's  bank  when 
the  notes  in  suit  were  indorsed,  and  testified 
fully  to  all  that  transpired  there.  The  ap- 
pellant was  called  as  a  witness  in  his  own 
behalf,  and  was  asked  the  following  ques- 
tion: "I  will  ask  you  to  state  whether  or 
not  this  defendant  was  present  at  the  time 
the  notes  In  suit  were  indorsed  by  John  Slat- 
ter." To  this  question  an  objection  was  In- 
terposed and  sustained,  on  the  ground  that  It 
related  to  a  transaction  with  a  deceased  per- 
son. This  ruling  was  plainly  erroneous.  The 
testimony  was  important,  as  It  tended  direct- 
ly to  contradict  the  testimony  of  the  respond- 
ent previously  given,  and  by  no  possible  rule 
of  construction  can  it  be  held  that  the  tes- 
timony offered  related  to  a  statement  made 
by  or  transaction  had  with  the  deceased.  Nor 
was  the  error  cured  by  the  following  testimo- 
ny admitted  before  the  respondent  had  testi- 
fied: "Q.  I  will  ask  you  who  was  present  at 
the  time  John  Slatter  signed  his  name  on 
these  notes.  A.  Myself,  John  Slatter,  Charles 
Graves,  and  James  O'Connor."  By  a  process 
of  elimination  the  jury  might  determine  from 
this  answer  that  the  respondent  was  not  pres- 
ent, but  the  testimony  did  not  have  the  force 
or  efTect  of  a  direct  denial  that  she  was  pres- 
ent after  she  bad  testified  in  her  own  behalf. 
The  appellant  was  further  asked  whether  the 
notes  had  been  changed  since  he  received 


them  from  the  deceased.  This  In  our  opinion 
was  an  Indirect  way  of  asking  what  their 
condition  was  when  received  from  the  hands 
of  the  deceased,  and  was  a  palpable  attempt 
to  evade  the  statute.  The  objection  was 
therefore  properly  sustained. 

It  Is  contended  that  other  testimony  was 
excluded  tending  to  show  statements  made  by 
the  respondent  and  transactions  had  with 
her  and  not  with  the  deceased,  but  what  we 
have  said  will  be  a  sufficient  guide  for  the 
court  on  a  retrial. 

The  court  charged  the  Jury  as  follows :  "In 
order  to  complete  the  title — to  transfer  the 
title — It  was  necessary  that  the  person  holding 
the  note  must  place  his  name  upon  the  back 
of  it  and  deliver  It  to  the  purchaser."  The 
giving  of  this  Instruction  Is  assigned  as  er- 
ror. The  Instruction  is  at  least  ambiguous. 
No  doubt  a  promissory  note  may  be  trans- 
ferred without  Indorsement,  the  same  as  any 
other  article  of  personal  property,  either  un- 
der our  statute  (Laws  1899,  |  49,  p.  849,  c. 
149)  or  Independent  of  statute.  At  the  same 
time  there  Is  or  may  be  a  vast  difference  be- 
tween the  rights  of  the  parties  under  a  trans- 
fer made  with  or  without  indorsement.  The 
question  of  the  liability  of  an  lndorser  was 
not  Involved  in  this  case,  however,  and  we 
are  unable  to  say  that  the  Instruction  was 
prejudicial.  If  the  appellant  desired  a  more 
specific  instruction  on  the  question  of  the  ne- 
cessity for  or  purpose  of  an  indorsement,  he 
should  have  requested  it. 

The  appellant  finally  contends  that  Incon- 
sistent defenses  were  interposed.  The  issues 
In  the  case  are  well  summarized  In  the  re- 
spondent's brief  as  follows:  "Appellant  sued 
the  respondent  as  the  administratrix  of  an 
estate  upon  a  written  contract  of  guaranty, 
wherein  he  alleges  that  the  deceased  In  his 
lifetime  guaranteed  In  writing  the  payment  of 
certain  promissory  notes,  which  be  sets  out  in 
full  by  signing  a  written  guaranty  indorsed  on 
the  back  of  said  notes.  The  respondent  an 
swers.  admitting  the  execution  of  the  notes 
and  that  he  indorsed  them  in  blank  and  de- 
livered them  to  the  appellant,  but  denies  that 
the  contract  of  guaranty  was  upon  the  notes 
at  the  time  he  indorsed  them.  Respondent 
then  alleges  fraud  as  an  affirmative  defense, 
by  setting  forth  the  following  facts :  That  the 
deceased  in  his  lifetime  was  the  owner  of  a 
sum  of  money  which  he  delivered  to  the  ap- 
pellant as  his  agent,  and  that  appellant,  as 
such  agent  agreed  to  loan  said  money  for 
deceased,  upon  good  real  estate  security  and 
take  properly  executed  notes  and  mortgages 
therefor  so  that  deceased's  money  would  be 
well  secured;  that  the  deceased  was  a  man 
of  no  education  and  experience  with  business 
methods,  especially  loaning  money ;  that  ap- 
pellant was  a  banker  and  shrewd  business 
man,  and  agreed  with  the  deceased  that  be 
would  loan  his  money  for  him  upon  good 
real  estate  security,  and  that  deceased  fully 
trusted  the  appellant  and  relied  implicitly 
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upon  the  honor  and  ability  of  the  said  ap- 
pellant In  all  their  transactions;  that  appel- 
lant, shortly  after  he  had  received  the  dece- 
dent's money  to  loan,  gave  to  decedent  the 
promissory  notes  mentioned  In  appellant's 
complaint,  which  were  made  payable  to  dece- 
dent, and  then  and  there  informed  him  that 
said  notes  were  well  secured  by  real  estate 
mortgages  upon  farm  lands  iu  Lincoln  county, 
and  that  said  decedent,  believing  the  state- 
ments of  appellant  to  be  true  and  relying 
upon  them,  accepted  said  notes  from  appel- 
lant ;  that  after  said  notes  had  been  delivered 
to  said  decedent  said  appellant  sold  to  said 
decedent  certain  real  estate,  and  as  a  part 
payment  therefor  decedent  indorsed  in  blank 
and  delivered  to  appellant  all  of  said  notes 
except  the  note  mentioned  in  appellant's  first 
cause  of  action,  and  that,  at  the  time  dece- 
dent indorsed  said  notes  in  blank  and  deliv- 
ered them  to  appellant,  appellant  Informed 
decedent  that,  by  indorsing  his  name  in 
blank  on  said  notes,  he  was  merely  transfer- 
ring his  interest  in  said  notes  to  appellant, 
and  was  Incurring  no  liability  thereon ;  that, 
at  the  time  decedent  indorsed  said  notes,  he 
believed  that  said  notes  were  secured  by  good 
real  estate  mortgages,  and  that  the  indorse- 
ment of  decedent  upon  said  notes  was  procur- 
ed by  appellant  with  a  fraudulent  design  of 
holding  decedent  responsible  therefor;  that 
decedent  never  knew  during  his  lifetime  that 
said  notes  were  not  secured  by  good  real  es- 
tate mortgages ;  that,  in  truth  and  fact,  none 
of  said  promissory  notes  were  secured  by 
mortgages  of  any  kind,  and  that  said  appel- 
lant did  not,  in  fact,  loan  said  decedent's 
money,  but  that  appellant,  who  was  then 
booming  the  town  of  Downs,  contracted  to  sell 
the  makers  of  said  notes  certain  real  estate 
in  Downs  for  exorbitant  and  unreasonable 
prices,  taking  a  small  cash  payment,  which  he 
put  in  his  pocket,  and  then  accepted  these 
notes  In  lieu  of  the  balance  of  said  pur- 
chase price,  which  notes  he  turned  over  to 
decedent  in  lieu  of  decedent's  money  which  he 
had  agreed  to  loan  as  aforesaid  for  decedent, 
the  appellant  at  all  times  holding  the  title 
to  said  real  estate  which  he  had  agreed  to 
sc'l  as  aforesaid  in  his  own  name,  and  said 
contracts  of  sale  being  oral  contracts  entered 
Into  by  appellant  and  the  makers  of  said 
notes,  and  that  appellant  thereby  appropriat- 
ed decedent's  money  to  his  own  use;  that 
some  time  after  said  notes  had  been  delivered 
to  appellant  and  indorsed  In  blank  by  dece- 
dent the  appellant  by  means  of  a  stamp  plac- 
ed a  printed  guaranty  above  the  name  of  the 
decedent;  that  the  promissory  note  mentioned 
in  appellant's  first  cause  of  action  was  deliv- 
ered to  appellant  for  collection,  appellant  in- 
forming said  decedent  at  the  time  he  received 
said  note  for  collection  that  it  was  necessary 
for  decedent  to  Indorse  his  name  on  the  back 
thereof  in  order  that  he  could  collect  the  same 
for  decedent;  and  that  thereafter  appellant 
wrongfully  placed  the  stamp  of  guaranty 


above  his  signature  and  claimed  to  be  the- 
owner  thereof." 

We  cannot  say  that  these  defenses  are  in- 
consistent, but  It  seems  to  us  that  the  affirma- 
tive matter  adds  uotbiug  to  the  previous  de- 
nials. The  action  was  brought  on  a  written 
guaranty,  and,  if  there  was  no  such  guaranty* 
the  action  must  fall.  The  affirmative  matter 
was  not  set  forth  as  a  basis  for  affirmative 
relief,  and  the  fact  that  the  appellant  obtain- 
ed a  blank  Indorsement  from  the  deceased  by 
fraudulent  means,  or  the  fact  that  the  ap- 
pellant had  perpetrated  some  previous  fraud 
on  the  deceased,  would  seem  utterly  immate- 
rial. In  other  words,  if  the  guaranty  set 
forth  In  the  complaint  was  never  executed, 
any  different  transaction  between  the  par- 
ties as  a  matter  of  pleadings  was  irrelevant. 
The  fraud  alleged  was  not  connected  with 
the  contract  in  suit.  Puget  Sound  Nav.  Co. 
v.  Worthiugton,  2  Wash.  T.  472.  7  Pac.  882. 
88G;  Trumbull  v.  Jackman,  9  Wash.  524.  37 
Pac.  680;  Williams  v.  Xinemire.  23  Wash. 
400,  G3  Pac.  534;  Peterson  v.  Seattle  Traction 
Co.,  23  Wash.  615,  63  Pac.  539,  65  Pac.  543. 
53  L.  R.  A.  586. 

For  the  error  in  excluding  testimony  and' 
submitting  the  affirmative  defense  to  the  ju- 
ry, the  judgment  is  reversed,  and  a  new  trial 
ordered. 

HADLEY.  C.  J.,  and  DUNBAR.  MOUNT, 
FULLKRTOX,  and  CROW,  JJ.f  concur. 


W.  P.  FULLER  &  CO.  v.  HARRIS  et  al. 
(Supreme  Court  of  Washington.   Feb.  21.  1908.) 

1.  Sales  —  Action  fob  Price  —  Evidence  — 
Admissibility. 

In  an  action  for  the  price  of  shellac,  de- 
fendants claimed  damages  for  breach  of  war- 
ranty of  quality,  and  claimed  that  they  did  not 
know  of  the  inferior  quality  until  after  they  had 
used  the  shellac  on  furniture:  and  plaintiff  in- 
troduced evidence  tending  to  show  that  a  sample 
of  the  shellac  taken  immediately  before  ship- 
ment had  shown  it  to  be  first-class.  II rid.  that 
there  was  no  error  in  permitting  plaintiff  to 
show  that  he  had  sold  to  defendants  an  inferior 
grade  of  glue,  and  that,  if  used  iu  preparing  the 
furniture  for  finish,  such  glue  would  have  pro- 
duced the  conditions  of  which  defendants  com- 
plained and  which  they  attributed  to  the  inferior 
quality  of  the  shellac. 

2.  Trial  —  Instructions  —  Charge  as  a 
Whole. 

The  court  instructed  that  if  the  Jury  be- 
lieved that  defendants  delayed  asserting  any 
claim  against  plaintiff  until  after  plaintiff  had 
commenced  suit,  and  defendants  had  knowledge 
of  the  defect  iu  the  shellac  for  a  long  time  prior 
thereto,  they  might  regard  defendants'  failure 
to  assert  their  claim  as  a  circumstance  against 
the  good  faith  thereof.  Another  instruction  was 
to  the  effect  that  the  purchaser  of  an  article  pur- 
chased under  a  warranty  is  under  no  obligation 
to  return  the  same  on  discovery  of  breach  of  the 
warranty,  hut  that  he  may  affirm  the  contract, 
retain  the  goods,  and  recover  his  damages  in  an 
action  brought  by  the  seller.  Held,  that  the  first 
instruction  was  not  prejudicial  error,  on  the 
theory  that  it  advised  the  jury  that  delay  by  de- 
fendants in  asserting  their  claim  would  necet- 
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sarily  deprive  them  of  the  right  to  claim  dam- 
ages. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §§  703-718.] 

3.  Sales— Action  for  Price — Counterclaim 
for  Breach  of  Warranty— Questions  fob 
Jury. 

Where  purchasers  obtained  a  credit  on  the 
account  for  the  goods  sold,  and  obtained  an  ex- 
tension of  time  for  payment,  and  presented  no 
claim  for  breach  of  warranty  of  quality  until 
they  filed  their  answer  in  an  action  for  the  price, 
such  facts  should  be  considered  by  the  jury  on 
the  question  as  to  defendants'  good  faith. 

Appeal  from  Superior  Court,  King  County ; 
Boyd  J.  Talhnan.  Judge. 

Action  by  W.  P.  Fuller  &  Co.  against  Em- 
met Harris  and  another.  From  a  judgment 
In  favor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 

Charles  P.  Harris  and  Bamford  A.  Robb, 
for  appellants.  Gray  &  Stern  and  Jas.  A. 
Snoddy,  for  respondent 

CROW,  J.  This  action  was  brought  by 
W.  P.  Fuller  &  Co.,  a  corporation,  to  recover 
$240.08  from  the  defendants,  Emmet  Harris 
and  T.  r.  Keeney,  copartners  as  Harrls-Keen- 
ey  Company,  for  certain  goods  sold  and  de- 
livered, including  one  barrel  of  powdered 
white  shellac,  of  the  alleged  value  of  $180.08. 
The  defendants  admitted  the  purchase,  but 
for  an  affirmative  defense  alleged  that  the 
shellac  was  impure,  adulterated,  and  worth- 
less; that  it  was  purchased  by  them  with 
plaintiff's  knowledge;  that  It  was  Intended 
for  use  in  finishing  furniture;  that  plaintiff 
warranted  it  as  fit  for  such  use;  that  defend- 
ants could  obtain  no  other  shellac  at  Hong- 
kong, China,  where  their  furniture  factory 
was  located;  that  before  they  discovered  the 
worthlessness  of  the  shellac  they  had  used 
about  one-half  of  It  In  finishing  large  quan- 
tities of  furniture,  which  appeared  to  be  in 
good  and  merchantable  condition  when  finish- 
ed ;  that  after  the  furniture  had  been  shipped 
to  defendants'  customers  the  shellac  finish 
flaked  and  fell  off;  that  their  customers  re- 
fused to  receive  the  consignments;  and  that 
the  defendants  were  thereby  damaged  In  the 
total  sum  of  $3,000,  for  which  they  asked 
Judgment.  The  only  issue  was  as  to  the 
quality  of  the  shellac  and  the  alleged  dam- 
ages. It  appears  from  undisputed  evidence 
that  no  claim  for  damages  was  presented  to 
the  plaintiff  until  the  answer  was  served 
herein.  The  goods  were  sold  August  9.  1904 ; 
this  action  was  commenced  November  28, 
1905;  and  the  defendants  answered  on  Feb- 
ruary 26,  1906.  The  original  agreed  purchase 
price  for  the  goods  sold  was  $251.58;  but  the 
plaintiff  alleged  that  the  defendants  became 
entitled  to  an  allowance  of  $10.00  on  account, 
which  was  made  on  January  25,  1905.  The 
undisputed  evidence  shows  that  this  allow- 
ance was  made  at  the  time  alleged  In  settle- 
ment of  some  claim  for  a  reduction  presented 
by  the  defendants,  but  that  no  damages  were 


then  mentioned.  The  plaintiff  offered  evi- 
dence tending  to  show  that,  when  the  $10.60 
credit  was  allowed,  the  defendants  asked  for 
an  extension  of  time  on  the  remainder  of  the 
account,  which  was  granted.  On  a  jury  trial 
a  verdict  was  rendered  In  favor  of  the  plain- 
tiff. From  the  judgment  entered  thereon  this 
appeal  has  been  taken. 

The  appellants,  in  presenting  their  defense, 
offered  evidence  showing  that  It  was  their 
custom,  before  applying  the  shellac  finish,  to 
treat  the  furniture  with  a  preparation  made 
with  glue.  They  also  Introduced  the  deposi- 
tions of  their  customers  to  whom  furniture 
had  been  shipped,  showing  the  inferior  qual- 
ity of  finish.  There  is  much  doubt  whether 
any  of  this  evidence  indicated  that  the  defec- 
tive finish  resulted  from  the  use  of  Inferior 
or  adulterated  shellac.  After  this  evidence 
had  been  admitted,  the  respondent  introduced 
a  witness,  who  over  appellants'  objection  was 
permitted  to  testify  that  be  had,  at  appel- 
lants' request,  sold  for  respondent  and  de- 
livered to  them  an  inferior  quality  of  glue, 
which,  if  used  in  preparing  the  furniture  for 
finish,  would  produce  the  conditions  to  which 
appellants'  customers  had  testified.  The  trial 
court  afterwards  denied  appellants'  motion  to 
strike  this  evidence,  and  refused  to  instruct 
the  Jury  to  disregard  the  same.  Appellants 
now  claim  that  prejudicial  error  was  there- 
by committed.  Appellants  introduced  no  di- 
rect evidence  showing  that  the  shellac  shipped 
by  respondent  was  of  an  inferior  or  worthless 
quality.  In  fact,  they  excuse  themselves  for 
using  it  in  finishing  a  large  amount  of  furni- 
ture by  claiming  they  did  not  then  know  It  to 
be  worthless,  but  supposed  It  to  be  as  war- 
ranted. The  principal  facts  upon  which 
they  now  predicate  their  claim  that  it  was 
worthless  are  that  they  used  It  in  finishing 
and  that  the  finish  afterwards  flaked  and  fell 
off.  Respondent's  witnesses  positively  tes- 
tified that  a  sample  of  the  shellac  taken  from 
the  barrel  Immediately  before  shipment  had 
been  examined  and  found  to  be  first-class  in 
every  respect.  Under  the  issues,  and  these 
circumstances,  we  fail  to  understand  how  any 
prejudicial  error  was  committed  by  permit- 
ting respondent  to  show  the  sale  of  the  in- 
ferior glue  shipped  to  appellants  at  their  re- 
quest, as  It  tended  to  show  that  appellants 
had  an  opportunity  to  use  it  in  preparing  the 
furniture,  and  it  was  contended  that  such  use 
was  improper.  There  was  no  witness  cor- 
roborating the  evidence  of  one  of  the  defend- 
ants, who  was  the  only  person  testifying  to 
the  method  of  using  the  glue  and  shellac  In 
finishing.  His  credibility  was  for  the  jury, 
and  In  passing  thereon  and  In  weighing  his 
evidence  it  was  proper  for  the  Jury  to  know 
and  understand  all  the  attendant  circum- 
stances. 

The  appellants  further  contend  that  the 
court  erred  in  Instructing  the  jury  as  follows: 
"The  jury  are  Instructed  that  If  they  believe 
from  the  evidence  that  the  defendants  delayed 


Digitized  by  Google 


1082 


03  PACIFIC 


REPORTER. 


(Wash. 


asserting  any  claim  against  the  plaintiffs 
until  after  the  plaintiffs  had  commenced  suit, 
and  that  defendants  had  knowledge  of  the  de- 
fect in  the  shellac  for  a  long  time  prior,  then 
you  may  regard  defendants'  failure  to  as- 
sert such  claim  as  a  circumstance  against  the 
good  faith  of  defendants'  claim."  This  in- 
struction as  worded  is  perhaps  not  entitled 
to  an  unqualified  approval.  There  is  no 
doubt  but  that  an  unreasonable  delay  in  pre- 
senting appellants'  claim  for  damages,  when, 
as  here  contended,  they  had  obtained  an  item 
of  credit  and  asked  further  time  for  payment, 
should  be  considered  by  the  jury  in  passing 
upon  tbeir  good  faith  or  lack  of  good  faith. 
The  language  used  by  the  court,  in  the  ab- 
sence of  any  further  instructions,  might  have 
possibly  misled  the  jury  Into  understanding 
that  such  unexplained  delay  amounted  to  a 
waiver  of  appellants'  right  to  recover  dam- 
ages; and  the  question  now  before  us  Is 
whether  the  instruction,  in  view  of  the  en- 
tire record,  constituted  prejudicial  error.  In 
Elliott  v.  Puget  Sound,  etc.,  S.  8.  Co.,  22 
Wash.  220,  60  Pac.  410,  cited  by  the  appel- 
lants, it  was  in  substance  held  that  a  vendee's 
failure  to  make  a  claim  for  damages  on  ac- 
count of  the  defective  condition  of  goods  sold 
until  after  the  dates  of  all  items  of  the  ac- 
count, and  after  payments  had  been  made 
thereon,  was  not  such  a  showing  of  lack  of 
good  faith  as  to  necessarily  deprive  the  ven- 
dee of  his  right  to  afterwards  plead,  prove, 
and  recover  damages  in  an  action  for  the  pur- 
chase price.  "If  a  warranty  has  been  proved, 
keeping  the  goods,  delaying  to  give  notice  of 
the  defect,  etc.,  may  furnish  a  strong  pre- 
sumption against  an  alleged  breach  of  war- 
ranty, but  cannot  bar  the  buyer  from  suing 
for  or  recouping  his  damages  for  such  breach, 
if  proved."  Abbott's  Trial  Evidence  (2d  Ed.) 
c.  16,  |  84.  The  Instruction  above  set  forth 
does  not  in  this  case  go  to  the  extent  of  ad- 
vising the  jury  that  appellants  would  by  such 
delay  necessarily  deprive  themselves  of  the 
right  to  claim  damages.  It  is  not  shown 
that  they  requested  any  instruction  on  this 
subject,  or  that  they  asked  the  court  to 
modify  or  explain  the  instruction  given.  The 
evidence  that  such  delay  did  occur,  and  that 
the  damages  were  first  claimed  in  the  an- 
swer, was  undisputed.  Yet  the  court  further 
instructed  as  follows:  "The  purchaser  of  an 
article  purchased  under  a  warranty  is  under 
no  obligation  to  return  the  same  on  discovery 
of  breach  of  a  warranty  but  may  affirm  the 
contract,  retain  the  goods,  and  recover  his 
damages  arising  from  the  breach  of  warranty 
in  an  action  brought  by  the  seller  for  the  pur- 
chase price,  if  any  such  damages  he  has  sustain- 
ed." On  this  record  we  fail  to  see  how  the 
jury  could  have  been  misled,  or  that  any 
prejudicial  error  was  committed. 
The  Judgment  is  affirmed. 

IIADLEY,  C.  J.,  and  MOUNT,  FULLER- 
TON,  and  ROOT,  JJ.,  concur. 


SPOKANE  INTERURBAN  BY.  CO.  v.  CON- 
NELLY. 

(Supreme  Court  of  Washington.   Feb.  19,  1908.) 

1.  Eminent  Domain— Proceedings  to  Take 
Phopehty— Notice— Sebvice. 

In  condemnation  proceedings  the  validity  of 
the  service  of  notice  depends  upon  whether  per- 
sonal service  was  actually  made  by  a  qualified 
person,  and  not  upon  the  filing  of  an  affidavit 
making  proof  thereof,  in  strict  compliance  with 
the  statute. 

2.  Same  —  Supplementary  Pboof  or  Sebv- 
ice. 

In  condemnation  proceedings,  where  the  rec- 
ord contained  an  affidavit  of  proof  of  personal 
service  of  the  notice  and  copy  of  petition  on 
defendant,  which  affidavit  was  defective,  because 
it  did  not  aver  that  the  person  making  the  serv- 
ice was  at  the  time  over  21  years  of  age,  the 
court  could  in  its  discretion  permit  plaintiff 
to  file  a  supplemental  affidavit  remedying  the 
defect  after  tne  entry  of  judgments  decreeing  a 
public  use,  awarding  damages,  and  appropriating 
the  land. 

3.  Same—  Statutoby  Provisions. 

Ballinger"8  Ann.  Codes  &  St.  §  5638,  pro- 
viding that  in  condemnation  proceedings  due 
proof  of  service  shall  be  filed  with  the  clerk 
of  the  superior  court  before  or  at  the  time  of 
the  presentation  of  the  petition,  is  directory  only, 
and  the  failure  to  comply  therewith  does  not 
deprive  the  court  of  jurisdiction,  where  legal 
service  has  actually  been  made  by  a  competent 
person,  since  the  court's  jurisdiction  depends  up- 
on actual  service  made,  and  not  upon  the  act 
of  filing  proof  of  it. 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty; Wm.  A.  Huneke,  Judge. 

Proceedings  by  the  Spokane  Interurban 
Railway  Company  against  Edward  Connelly 
to  condemn  a  right  of  way.  After  the  entry 
of  judgments  decreeing  a  public  use,  award- 
ing damages,  etc.,  defendant's  motion  to  quash 
the  notice  and  set  aside  the  judgments  be- 
cause no  proper  service  had  been  made,  was 
overruled,  and  defendant  appeals.  Affirmed. 

P.  F.  Quinn,  for  appellant  Hamblen,  Lund 
&  Gilbert,  for  respondent 

CROW,  J.  The  Spokane  Interurban  Rail- 
way Company,  a  corporation,  commenced  this 
action  to  condemn  a  right  of  way  over  land 
of  the  defendant,  Edward  Connelly.  After 
the  entry  of  Judgments  decreeing  a  public 
use,  awarding  damages,  and  appropriating 
the  land,  the  defendant  appeared  specially, 
and  moved  the  court  to  quash  the  notice  and 
set  aside  the  judgments,  for  the  reason  that 
no  proper  service  had  been  made,  that  no 
proof  thereof  had  been  filed,  and  that  the 
court  had  not  obtained  jurisdiction.  There- 
upon the  plaintiff  moved  for  leave  to  file  an 
amended  or  supplemental  affidavit  showing 
legal  service  on  the  defendant  The  trial 
court  overruled  the  defendant's  motion  to 
quash,  but  granted  plaintiff's  motion  for  fil- 
ing a  supplemental  affidavit  The  defendant 
has  appealed. 

It  Is  not  contended  by  the  appellant  that 
be  had  not  been  actually  served  with  a  copy 
of  the  original  notice  which  was  properly  fil- 
ed, although  no  proof  of  service  was  attached 
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thereto.  The  decree  adjudging  a  public  use, 
which  was  entered  on  December  24,  1906,  re- 
cited that  personal  service  of  the  notice  and 
a  copy  of  the  petition  bad  been  made  on  the 
appellant  In  Spokane  county,  as  required  by 
law,  and  on  January  19,  1907,  the  final  decree 
of  appropriation  was  entered.  The  appel- 
lant's motion  to  quash  was  made  February  9, 
1907,  and  on  February  14,  1907,  the  following 
proof  of  service  was  filed :  "R.  H.  Macartney, 
being  first  duly  sworn  upon  oath,  deposes  and 
Bays  that  he  Is  a  citizen  of  the  United  States, 
over  the  age  of  21  years,  competent  to  be  a 
witness  In  the  above-entitled  action,  and 
Is  not  interested  therein;  that  on  the  14th 
day  of  December,  1906,  he  served  the  peti- 
tion and  notice  In  the  above-entitled  action 
upon  Edward  Connelly,  the  above-named  de- 
fendant, by  delivering  to  and  leaving  with 
the  said  defendant  in  Spokane  county,  Wash., 
a  true  and  correct  copy  of  the  original  peti- 
tion and  notice  in  said  cause."  This  affidavit 
was  made  December  16,  1906,  and  fixes  the 
date  of  service  as  December  14,  1906. 

Appellant  now  contends '  the  service  was 
void,  citing  French  v.  AJax  Oil  &  Develop- 
ment Company,  44  Wash,  305,  87  Pac.  359. 
In  that  case  we  said :  "It  Is  the  contention  of 
the  appellant  that  due  service  was  not  made 
In  this  case,  for  the  reason  that  It  does  not 
appear  from  the  affidavit  of  Allen  that  he 
was  21  years  old  at  the  time  the  service  was 
made,  the  affidavit  going  only  to  the  extent 
that  he  wus  21  years  old  at  the  time  be  made 
bis  affidavit,  viz.,  on  the  27th  day  of  De- 
cember, 1905,  the  service  .having  been  made 
on  December  2,  1905.  Technical  as  this  may 
appear,  this  objection  is  sustained  by  author- 
ity, and  literally,  there  is  no  proof  or  showing 
that  the  summons  was  served  by  a  person 
who  was  competent  under  the  law  to  serve 
it"  The  objection  certainly  is  a  technical 
one.  The  vital  question  is  whether  personal 
service  was  actually  made  by  a  qualified  per- 
son, and  not  whether  an  affidavit  was  filed 
making  proof  thereof  in  strict  compliance 
with  the  statute.  The  rosixmdent  in  this 
case  supplemented  the  record  with  an  affida- 
vit showing  that  Mr.  Macartney  was  over  21 
years  of  age  when  he  made  the  service,  and 
the  trial  court  properly  exercised  its  discre- 
tion in  permitting  respondent  to  file  such  sup- 
plemental proof.  In  State  ex  rel.  Thomas  v. 
Superior  Court,  42  Wash.  521,  85  Pac.  256, 
a  condemnation  proceeding,  this  court,  in 
passing  on  a  similar  objection,  interposed  to 
a  proof  of  service,  said:  "There  are  two  affi- 
davits making  proof  of  service.  In  the  first 
It  affirmatively  appears  that  copies  of  the 
petition  and  summons  were  left  with  each 
of  said  relators.  The  second  affidavit  was 
made  to  show  that  the  party  who  made  the 
service  was  qualified.  These  two  affidavits 
are  sufficient  proof  of  a  valid  service,  none  of 
their  statements  being  denied  by  the  relat- 
ors." 

Substantially  the  same  conditions  are  now 


before  us,  and  we  hold  the  service  and  amend- 
ed proof  thereof  sufficient  The  appellant 
cites  section  5638,  Ballinger's  Ann.  Codes  & 
St.  (section  5103,  Pierce's  Code),  and  contends 
that  the  trial  court  had  no  Jurisdiction  of  his 
person  or  the  subject-matter  of  the  action 
when  the  several  orders  and  decrees  were 
made  and  entered,  as  no  proper  affidavit  or 
proof  of  service  had  then  been  filed.  Al- 
though the  section  cited  provides  that  due 
proof  of  service  shall  be  filed  with  the  clerk 
of  the  superior  court  before  or  at  the  time  of 
the  presentation  of  the  petition,  we  hold  that 
failure  to  make  such  prior  filing  will  not  de- 
prive the  court  of  jurisdiction  where  legal 
service  has  actually  been  made  by  a  compe- 
tent and  qualified  person;  the  provision 
above  mentioned  being  directory  rather  than 
mandatory.  We  reach  this  conclusion  from 
the  language  Immediately  following,  to  wit: 
"Want  of  service  of  such  notice  shall  render 
the  subsequent  proceedings  void  as  to  the 
person  not  served;  but  all  persons  or  par- 
ties having  been  served  with  notice  as  herein 
provided,  either  by  publication  or  otherwise, 
shall  be  bound  by  the  subsequent  proceed- 
ings." This  language  clearly  indicates  that 
jurisdiction  to  enter  valid  orders  and  decrees 
depends  upon  actual  service  made,  and  not 
upon  the  act  of  filing  proof  of  the  same.  If 
appellant  had  attempted  to  show  that  he  had 
not  been  served,  or  If  the  respondent  had 
thereafter  failed  to  supplement  its  proof  by 
showing  that  the  party  who  made  the  service 
was  qualified,  there  might  be  some  merit  in 
appellant's  contentions. 

The  record  before  us  shows  that  the  trial 
court  had  Jurisdiction,  and  the  judgment  is 
therefore  affirmed. 

HADLEY,  C.  J.,  and  MOUNT,  FULLER- 
TON,  and  ROOT,  JJ.,  concur. 


PORTLAND  &  S.  RY.  CO.  v.  CLAPKE 
COUNTY  et  al. 

(Supreme  Court  of  Washington.   Feb.  18,  1908.) 

1.  Evidence  —  Doccmentaby    Evidence  — 
Maps. 

Where,  in  a  proceeding  to  condemn  land  for 
a  railroad  right,  of  way,  there  is  no  dispute  in 
the  evidence  as  to  the  exact  location  of  the 
railroad  line  on  the  ground,  or  of  the  amount  of 
land  sought  to  be  appropriated,  maps  shown  to 
be  an  accurate  description  of  the  location  of  the 
road  as  laid  out  on  the  land  are  admissible  as 
illustrative  of  the  testimony  of  the  witnesses, 
though  not  made  by  the  persons  who  made  the 
surveys  on  the  ground. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §8  1500- 1508. J 

2.  IIiohw ATS— Establishment  bt  Use. 

Where  there  is  no  dispute  as  to  the  exist- 
ence of  a  road,  it  is  immaterial  whether  its 
establishment  was  by  dedication  or  by  user,  or 
that  in  certain  places  changes  have  been  made 
by  necessity ;  the  road  sometimes  becoming  flood- 
ed or  filled  by  debris. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol  25,  Highways,  88  17-20,  222-225.] 
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3.  Trial— Consistency  of  Instructions  — 
constbcctton  as  a  wuole. 

Instructions  must  all  be  construed  togeth- 
er, and,  if  consistent  when  so  construed,  error 
cannot  be  based  on  their  inconsistency. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §§  703-718.] 

4.  Eminent  Domain  —  Damages  —  Instruc- 
tions. 

In  proceedings  to  condemn  a  railroad  right 
of  way  across  the  premises  of  a  stone  quarry, 
where  defendant  claimed  that  damage  would  re- 
sult from  the  operation  of  the  railroad  because 
blasting  would  be  interfered  with  and  grearer 
care  required  to  prr^ont  injury  to  trains,  and  it 
appeared  that  a  highway  existed  between  the 
proposed  railroad  and  the  quarry,  an  instruc- 
tion that  there  is  no  evidence  that  the  highway 
affected  or  depreciated  the  value  of  defendant's 
land  was  properly  refused. 

5.  Same— Adequacy  of  Damages— Review. 

The  question  of  damages  on  condemning 
land  being  one  for  the  jury,  a  judgment  will  not 
be  reversed  as  inadequate  where  the  verdict 
was  based  on  all  the  evidence,  a  view  of  the 
premises,  and  proper  instructions,  a  new  trial 
was  denied  by  the  judge  who  heard  the  case,  and 
substantial  justice  seems  to  have  been  done. 

[Ed.  Note.— For  cases  in  point,  see  CeuL  Dig. 
vol.  18,  Eminent  Domain,  §5  681-685.] 

Appeal  from  Superior  Court,  Clarke  Coun- 
ty; W.  W.  McCredle,  Judge. 

Condemnation  proceedings  by  the  Portland 
&  Seattle  Railway  Company  against  Clarke 
county,  the  Columbia  Contract  Company,  and 
another.  From  the  judgment  rendered,  the 
Columbia  Contract  Company  appeals.  Af- 
firmed. 

Teal  &  Minor  and  Donald  McMaster,  for 
appellant.  A.  L.  Miller  and  James  B.  Kerr, 
for  respondent 

MOUNT,  J.  This  appeal  Is  from  an  award 
of  damages  in  condemnation.  The  respond- 
ent condemned  a  right  of  way  for  railway 
purposes  across  certain  lands  of  the  appel- 
lant. The  question  of  damages  was  tried  to 
the  court  and  a  Jury,  and  a  verdict  was  re- 
turned in  favor  of  the  appellant  for  $15,000. 
The  strip  of  land  taken  lies  along  the  north 
bank  of  the  Columbia  river,  between  the  riv- 
er and  a  steep  bluff.  The  appellant  for  sev- 
eral years  last  past  has  operated  a  stone 
quarry  along  the  face  of  the  bluff.  The  stone 
was  carried  from  the  bluff  to  the  river  by 
means  of  tramways.  The  right  of  way  of 
the  railway  company  lies  between  the  bluff 
and  the  river.  A  public  road  passes  over  the 
appellant's  premises  between  the  bluff  and 
the  river,  crossing  the  right  of  way  near  the 
west  end  of  the  premises  and  paralleling  the 
right  of  way  on  the  side  next  to  the  bluff, 
until  near  the  east  end,  where  the  road  comes 
in  contact  with  the  right  of  way,  and  from 
there  on  is  Included  within  the  right  of  way. 
The  tramways  above  mentioned  croas  the 
right  of  way  and  the  wagon  road  on  trestles 
built  sufficiently  high  so  as  not  to  Interfere 
with  either  the  roadway  or  the  operation  of 
the  railway  trains.  Appellant  alleges  that 
the  court  erred  In  receiving  in  evidence  cer- 
tain maps  similar  to  those  In  the  case  of 


Portland  &  Seattle  Railway  Company  T. 
Ladd  (Wash.)  91  Pac.  573.  The  point  made 
in  this  case  is  identical  with  the  one  made 
there.  For  the  reasons  there  stated,  it  was 
not  error  for  the  court  to  receive  these  maps 
in  evidence. 

At  the  request  of  the  respondent,  the  court 
instructed  the  jury  as  follows:  "A  public 
road  may  be  established  In  this  state  by  user. 
It  Is  the  law  of  this  state  that  any  road  or 
highway  which  has  been  continuously,  open- 
ly, notoriously,  and  adversely  used  as  a  pub- 
lic road  or  highway  by  the  general  public 
under  a  claim  of  right  for  10  years,  where 
the  same  has  been  worked  and  kept  up  at 
the  expense  of  the  public,  is  a  lawful  road 
or  highway,  and  the  public  has  a  right  to 
pass  to  and  from  thereon.  If  you  find  from 
the  evidence  that  a  public  road  exists  below 
the  quarries  referred  to  In  the  evidence,  you 
are  entitled  to  take  that  fact  into  consider- 
ation in  determining  the  damages  which  will 
be  sustained  by  the  claimants  by  the  taking 
of  a  strip  of  land  which  is  necessary  for  the 
railroad  right  of  way.  No  owner  of  land  ad- 
joining a  public  highway  has  a  right  to  In- 
terfere with  public  travel  upon  such  high- 
way. If,  therefore,  you  find  that  a  public 
highway  exists  below  the  quarries  In  ques- 
tion, you  may  consider  whether  the  taking  of 
a  right  of  way  by  the  railroad  company  will 
Interfere  with  the  manner  in  which  the  claim- 
ant Is  now  entitled  to  operate  its  stone  quar- 
ries. Where  a  public  road  or  highway  exists, 
and  slight  changes  have  been  made  In  por- 
tions thereof,  the  remainder  of  such  road 
still  continues  to  be  a  public  road  or  highway 
and  the  rights  are  the  same  therein  as  if 
such  changes  had  not  been  made,  provided, 
of  course,  the  travel  is  substantially  the  same 
as  before  the  making  o?  such  changes.  You 
are  instructed  that  when  a  public  road  or 
highway  has  been  established,  either  by  user 
or  otherwise,  It  remains  such  public  road 
until  vacated  according  to  law,  or  until  aban- 
doned for  the  time  fixed  by  the  statute,  and 
no  person  has  a  right  to  change  such  road 
unless  such  change  is  directed  or  consented 
to  by  the  authorities  having  charge  of  such 
road."  At  the  request  of  the  appellant,  the 
court  charged  the  Jury  as  follows:  "If  you 
find  that  a  highway  or  county  road  has  been 
established  over  the  claimant's  lands,  the 
claimants  as  the  owners  of  said  lands  have, 
notwithstanding  the  establishment  of  the 
highway  or  county  road,  the  exclusive  right 
to  the  soli,  subject  only  to  the  easement  of 
the  right  of  passage  in  the  public  and  the 
incidental  right  of  properly  fitting  the  high- 
way or  county  road  for  public  use.  Sub- 
ject only  to  the  easement  or  right  of  pas- 
sage, and  the  incidental  right  of  properly 
fitting  the  highway  or  county  road  for  use, 
which  is  vested  In  the  public,  the  proprietor 
of  the  soil,  the  claimants  in  this  case,  has  all 
the  usual  rights  and  remedies  of  the  owner 
of  the  freehold.  The  owner  of  lands  abut- 
ting upon  a  highway  or  county  road,  such  ai 
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the  claimant  in  this  proceeding  has  the  right 
to  sink  drains  and  put  In  subways,  carry 
pipes,  and  use  the  soil  of  such  highway  or 
county  road  for  any  lawful  purpose,  so  long 
as  he  shall  maintain  the  surface  so  that  it 
may  be  safe  and  convenient  for  the  passage 
of  the  public.  The  owner  of  lands  abutting 
on  a  highway  or  county  road,  such  as  the 
claimants  In  this  proceeding,  may  also  build 
overhead  crossings,  tramways,  and  bridges 
over  tbe  highway  or  county  road,  and  main- 
tain and  use  the  same  for  any  lawful  purpose 
so  long  as  the  same  do  not  render  the  pas- 
sage of  the  public  on  such  highway  or  coun- 
ty road  unsafe  or  inconvenient.  The  owner 
of  lands  abutting  on  a  highway  or  county 
road  such  as  the  claimants  in  this  proceeding 
may  use  the  highway  or  county  road  for  the 
purpose  of  loading  and  unloading  goods,  mer- 
chandise, and  other  things  bought  for  use 
or  for  sale  on  his  lands,  and  for  the  purpose 
of  loading  the  produce  of  his  lands,  or  build- 
ing or  other  materials  thereon,  or  of  taking 
the  same  therefrom,  so  long  as  he  does  not 
use  the  highway  or  county  road  for  such 
purposes  for  an  unreasonable  time,  and  so 
long  as  such  use  Is  temporary,  and  he  does 
not  obstruct  the  highway  or  county  road  for 
an  unreasonable  period.  He  may  even  tem- 
porarily encroach  upon  the  highway  or  coun- 
ty road  for  such  purpose,  and  the  use  of  the 
highway  or  county  road  by  the  public  for 
travel  may  be  temporarily  Interfered  with 
by  him  In  this  way,  but  such  use  must  be 
temporary  and  reasonable.  The  owner  of 
lands  abutting  on  a  highway  or  county  road, 
such  as  the  claimants  in  this  proceeding, 
may  blast  stone  and  other  substances  on  his 
lands  in  close  proximity  to  such  highway  or 
county  road,  or  fell  timber  on  his  said  lands, 
even  though  some  stone  or  material  may  be 
thrown  upon  the  highway  or  county  road; 
but  he  must  restore  the  highway  or  county 
road  with  reasonable  dispatch,  and  remove 
tbe  stone  or  material  thrown  thereon,  and 
not  permit  the  public  travel  to  be  unreason- 
ably Interfered  with  thereby.  If  you  find 
from  the  evidence  that  the  public  has  travel- 
ed over  the  land  described  In  the  petition  for 
years,  I  charge  you  that  such  use  In  law  es- 
tablishes a  highway  or  county  road  over  said 
lands,  even  tbough  there  has  been  no  dedica- 
tion or  appropriation  of  the  lands  for  this 
purpose,  but  the  public's  right  to  a  highway 
or  county  road  established  by  user  in  this 
way  and  for  such  period,  the  width  of  the 
highway  and  the  extent  of  the  servitude  or 
public  right  to  use  the  same,  Is  limited  to  the 
ground  so  used  and  the  character  of  the 
user."  The  appellant  also  requested  the 
court  to  charge  the  Jury  upon  this  subject 
as  follows:  "I  charge  you  that  there  is  no 
evidence  In  this  case  from  which  you  may 
find  that  any  of  the  lands  of  the  claimants 
described  In  the  petition  have  been  dedicated 
to  or  appropriated  by  the  public  for  use  as 
a  public  highway  or  county  road.  I  Instruct 
you,  gentlemen  of  the  jury,  that  there  haa 


been  no  evidence  introduced  in  this  cause 
tending  to  show  that  the  wagon  road  over 
the  lands  of  claimant  does  in  any  way  af- 
fect or  depreciate  the  value  of  the  property 
in  question,  whether  said  road  is  or  is  not  a 
county  road  or  public  highway."  It  is  ar- 
gued, first,  that  the  court  should  have  told 
the  Jury  that  whatever  rights  the  public  have 
In  the  highway  are  based  wholly  upon  user 
and  not  dedication  by  the  owner,  for  the  rea- 
son that  the  evidence  clearly  shows  that 
fact  We  are  inclined  to  agree  that  the  evi- 
dence Bhows  clearly  the  establishment  of  a 
highway  by  user  for  nearly  50  years;  the 
only  difference  among  the  witnesses  being 
that  in  certain  places  changes  have  been 
made  by  reason  of  necessity,  the  road  some- 
times becoming  flooded  or  filled  by  debris  or 
rock  placed  in  the  road  by  the  operation  of 
the  stone  quarry  by  the  agents  of  the  ap- 
pellant. There  seems  to  have  been  no  dis- 
pute that  the  wagon  road  was  there.  Wheth- 
er It  was  established  by  user  or  by  dedica- 
tion could  therefore  make  no  difference.  "The 
fact  of  the  existence  of  a  public  highway 
may  be  established  by  any  competent  evi- 
dence, and  there  is  no  distinction  In  the 
validity  of  either  method  of  the  establish- 
ment of  a  public  highway  in  this  state." 
State  v.  Horlacher,  16  Wash.  325,  47  Pac.  748. 
Appellant  also  argues  that  the  instructions 
given  are  Inconsistent  with  each  other.  It 
Is  true  the  court  told  the  jury  that  "no  own- 
er of  land  adjoining  a  public  highway  has 
a  right  to  interfere  with  public  travel  upon 
such  highway,"  and  thereafter  that  "the  own- 
er of  lands  abutting  upon  a  highway  •  *  * 
may  use  the  highway  •  •  *  for  the  pur- 
pose of  loading  and  unloading  goods  •  *  • 
so  long  as  such  use  Is  temporary,  •  *  * 
but  such  use  must  be  temporary  and  reason- 
able," etc.  These  Instructions  must  all  be 
construed  together,  and,  so  construed,  we 
think  they  are  not  subject  to  the  criticism 
that  they  are  Inconsistent.  If  any  error  Is 
shown,  it  Is  not  error  prejudicial  to  the  ap- 
pellant. 

It  is  next  argued  that  the  court  should 
have  Instructed  the  jury  that  there  was  no 
evidence  that  the  wagon  road  over  the  ap- 
pellant's lands  affected  or  depreciated  the 
value  of  the  lands.  We  think  It  was  not 
error  to  refuse  this  Instruction,  because  the 
appellant  claimed  at  the  trial  that  great 
damage  would  result  by  the  construction  of 
the  railway,  for  the  reason  that  blasting 
operations  would  be  largely  Interfered  with, 
and  much  greater  care  would  be  required  to 
prevent  stone  from  injuring  trains  and  the 
railway.  Tbe  wagon  road  which  lies  between 
the  railway  and  the  quarry  would,  of  course, 
necessitate  some  care  to  prevent  Injury  to 
travelers,  and  would  tend  for  that  reason  to 
lessen  the  value  of  the  property  as  a  quarry. 
The  jury  certainly  had  a  right  to  consider 
this  fact  so  as  not  to  charge  against  the 
railway  the  whole  expense  of  extraordinary 
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care  in  the  operation  of  blasting  or  In  the 
operation  of  the  stone  quarry.  There  were 
other  reasons  of  a  like  nature,  but  the  one 
Just  stated  justified  the  court  in  refusing 
the  requested  instruction. 

Appellant  next  argues  that  the  verdict  was 
too  small.  There  was  great  diversity  of 
opinion  among  the  many  witnesses  as  to  the 
amount  of  damages  caused  by  the  taking 
of  the  right  of  way  and  the  construction  of 
the  railway.  The  question  was  properly  one 
for  the  jury.  The  jury  heard  all  the  evi- 
dence, viewed  the  premises,  and  was  prop- 
erly instructed  as  to  the  measure  of  dam- 
ages. The  trial  judge  accompanied  the  jury 
upon  the  view,  heard  all  the  evidence,  and 
was  familiar  with  all  the  facts  In  the  case, 
and,  after  verdict,  denied  a  motion  for  new 
trial.  After  reading  the  record,  we  are  sat- 
isfied that  the  verdict  returned  is  not  too 
small,  but  that  It  does  substantial  justice  be- 
tween the  parties. 

The  judgment  must  therefore  be  affirmed. 

DUNBAR,  ROOT,  and  RUDKIX.  J  J.,  con- 
cur. IIADLEY,  C.  J.,  and  CROW,  J.,  took 
no  part 


WHITEHOUSE  v.  COWLES  et  al. 
(Supreme  Court  of  Washington.   Feb.  20,  1908.) 

1.  Licet. — Complaint. 

A  complaint  against  C.  and  a  company  al- 
leged that,  in  a  paper  published  by  them,  they 
published  of  plaintiff  an  article  to  the  effect 
that  he  secured  a  license  for  marriage  to  R., 
but  that  he  does  not  know  where,  she  is,  that 
mysterious  circumstances  have  intervened  to 
prevent  the  marriage,  that  he  refuses  to  explain, 
that  efforts  to  locate  her  to  obtain  her  version 
were  unsuccessful,  that  he  tried  to  prevent  pub- 
lication of  the  license,  and  that  he  said  he  did 
not  know  who  R.  was.  There  was  no  direct 
allegation  that  any  of  the  statements  were  un- 
true, and  nothing  to  show  that  defendant  C. 
had  anything  to  do  personally  with,  or  any 
knowledge  of,  the  publication  of  the  article. 
Held  that,  the  article  not  being  libelous  per  se, 
and  there  being  no  inducement,  colloquium,  or 
innuendo  plended,  a  demurrer  to  the  complaint 
was  properly  sustained. 

[Kd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32.  Libel  and  Slander,  §§  181-197.] 

2.  Same— Notice  to  Publishes  Before  Ac- 
tion—Evidence. 

Laws  1899.  p.  101,  c.  59,  providing  that, 
before  an  action  for  libel,  the  aggrieved  party 
shall  serve  notice  on  the  publisher  or  publishers, 
specifying  the  statements  alleged  to  be  false  and 
defamatory,  is  not  shown  to  have  been  com- 
plied with,  though  before  the  action  against  C. 
and  the  Review  Publishing  Company,  the  alleged 
publishers,  such  a  notice  was  served  on  C. :  the 
only  evidence  to  show  that  he  was  a  publisher 
or  agent  of  a  publisher  July  19,  1904.  the  date 
of  the  publication,  being  two  checks,  dated  De- 
cember 10.  1004.  and  March  21,  1905,  and  a 
contract,  dated  May  19,  1904.  the  checks  being 
signed  "R.  Pub.  Co.,  C,  Publisher."  and  the 
contract  being  signed  "R.  Pub.  Co..  C.  Publish- 
er, by  y„  Business  Manager."  they,  in  view 
of  their  remoteness  in  time,  and  the  rule  against 
proving  agency  by  declarations  of  the  agent,  be- 
ing incompetent  as  primary  evidence. 

Api>eal  from  Superior  Court,  Spokane  Coun- 
ty ;  Geo.  A.  Joiner,  Judge. 


Action  by  M.  H.  Whltehouse  against  W.  H. 
Cowles  and  the  Review  Publishing  Company. 
Judgment  for  defendants.  Plaintiff  appeals. 
Affirmed. 

Willis  H.  Merrlam  and  A.  G.  Gray,  for  ap- 
pellant.  II.  M.  Stephens,  for  respondents. 

ROOT,  J.  Plaintiff  brought  this  action  to 
recover  damages  alleged  to  have  been  occa- 
sioned by  certain  matters  published  in  the 
Spokesman  Review,  of  which  defendants  are 
alleged  to  have  been  the  publishers.  From  a 
judgment  of  dismissal,  this  appeal  Is  prose- 
cuted. 

Two  causes  of  action  were  set  forth  In  the 
amended  complaint.  The  first  cause  of  action 
was  based  upon  the  following  article  publish- 
ed in  said  newspaper: 

"That  on  the  14th  day  of  July,  1904,  at 
Si>okane,  county  of  Spokane,  and  state  of 
Washington,  the  defendants  published  a  news- 
paper called  the  Spokesman  Review ;  that  on 
said  14th  day  of  July,  1904,  the  defendants 
published  In  said  newspaper  the  following 
words  of  and  concerning  the  plaintiff : 

"  'Secured  License  but  No  Bride.  Matrimonial 
Plans  of  Well-Known  Spokane  Pioneer 
Fail  of  Realization.   M.  H.  Whitebouse- 
Clara  Reed.    Fifty- Year  Old  Would-Be 
Benedict  does  Not  Know  Where  Prospec- 
tive Bride  is. 
"  'Mysterious  unforeseen  circumstances  have 
Intervened  to  prevent  the  contemplated  mar- 
riage of  M.  II.  Whltehoase,  a  well-known  pio- 
neer citizen  of  Spokane,  to  Clara  S.  Reed. 
What  the  circumstances  are  Mr.  Whltehouse 
declines  to  explain  and  diligent  efforts  to  lo- 
cate the  prospective  bride  in  order  to  ascer- 
tain her  version  of  the  story  have  proven  un- 
availing. 

"  'Mr.  Whltehouse  secured  the  license  at  the 
office  of  the  county  auditor  last  Saturday. 
He  appeared  at  the  office  about  the  hour  of 
closing  and  by  arrangement  with  Auditor 
Stewart,  planned  to  have  the  license  issued  to 
him,  recorded  after  the  office  had  been  closed 
and  kept  from  the  public  and  the  press  until 
Monday  morning.  Mr.  Stewart  signed  the  ap- 
plication for  the  license  as  witness  Identifying 
the  prospective  bridegroom  and  certifying  that 
the  prospective  bride  is  of  marriageable  age. 
Monday  Mr.  Whltehouse  appeared  at  the 
county  auditor's  ollice  again  to  ascertain 
whether  the  fact  that  the  license  had  been  is- 
sued could  not  be  withheld  from  the  public 
and  upon  ascertaining  that  it  could  not  be 
arranged  with  the  auditor's  office  again  set 
out  in  search  of  the  reporters  with  a  view  of 
urging  them  to  withhold  the  publication. 

"  'Whatever  the  reason  the  marriage  has 
not  occurred.  Mr.  Whltehouse  when  seen 
last  night  at  his  place  of  business  at  1025 
Sprague  Ave.,  said:  '"I  am  not  married  and 
there  appears  no  immediate  proBrn»ct  that  I 
shall  be.  Further  than  this  I  have  nothing 
to  say." 

*  *  "Who  is  Clara  E.  Reed,  the  woman  In 
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the  case?"  he  was  asked.  "I  do  not  know 
who  she  is,  nor  where  she  is.  In  fact  I  know 
nothing  about  her.  I  have  nothing  to  report. 
When  there  is  anything  to  report,  I  will  let 
you  know."  In  the  application  for  the  mar- 
riage license  Mr.  Whitehouse  gave  his  age  as 
50  yeare  and  that  of  his  prospective  bride  37. 
Mr.  Whitehouse  has  lived  in  Spokane  for  a 
number  of  years  and  makes  his  home  at  E. 
2103  Fourth  Ave.  He  Is  engaged  in  the  mil- 
linery business  on  Sprague  Ave.  near  Lincoln 
street.' " 

There  is  no  direct  allegation  that  any  one 
of  these  statements  is  untrue,  and  only  by  in- 
ference or  Implication  does  it  appear  that 
any  portion  Is  untrue.  There  is  nothing  to 
show  that  respondent  Cowles  had  any  knowl- 
edge of  the  publication  of  the  article,  or  had 
anything  to  do  personally  therewith.  A  de- 
murrer to  this  cause  of  action  was  sustained 
by  the  trial  court  We  do  not  think  that  the 
language  of  the  published  article  constitutes 
a  libel  per  se,  and  there  is  no  Inducement, 
colloquium,  or  innuendo  pleaded.  The  ruling 
of  the  trial  court  In  sustaining  the  demurrer 
to  the  first  cause  of  action  must  be  sustained. 

The  defendants  interposed  an  answer  to  the 
second  cause  of  action.  A  motion  to  strike  a 
portion  of  this  answer  was  made  by  plaintiff, 
and  denied  by  the  trial  court.  Plaintiff  then 
demurred  to  the  answer,  but  his  demurrer 
was  overruled.  These  rulings  are  assigned  as 
error;  but  It  is  unnecessary  for  us  to  pass 
upon  them  by  reason  of  our  conclusion  rela- 
tive to  another  question  in  the  case.  The  stat- 
ute (Laws  1899,  p.  101,  c.  59)  provides  that, 
before  any  action  for  libel  shall  be  brought, 
the  aggrieved  party  shall  serve  notice  on  the 
publisher  or  publishers  of  the  newspaper  speci- 
fying the  statements  in  said  article  which 
such  party  alleges  to  be  false  and  defamatory. 
Such  a  notice  was  served  upon  Cowles:  but 
at  the  trial  there  was  no  competent  evidence 
to  prove  that  he  was  the  publisher  of  the  paper 
on  the  19th  of  July,  1904,  the  date  when  the 
offending  article  appeared.  The  proof  offered 
to  establish  this  fact  consisted  of  two  checks, 
dated,  respectively,  December  10,  1904,  and 
March  21,  1905,  and  a  contract,  dated  May 
19,  1904;  the  checks  being  signed,  '  The  Re- 
view Publishing  Company,  W.  H.  Cowles,  Pub- 
lisher," and  the  contract  being  signed,  "The 
Review  Publishing  Company,  W.  H.  Cowles, 
Publisher,  by  J.  F.  Young,  Business  Manager." 
It  will  be  noticed  that  the  dates  of  these  In- 
struments are  considerably  removed  from  that 
upon  which  the  artlcfe  in  question  was  pub- 
lished, that  none  of  them  bears  the  signature 
of  the  respondent  company,  and  that  in  the 
contract  the  name  of  Cowles  appears  to  have 
been  signed  by  another.  In  the  light  of  these 
facts,  and  the  rule  of  law  against  proving 
agency  by  the  declarations  of  an  alleged 
agent,  it  must  readily  api>ear  that  the  proffer- 
ed documents  were,  as  primary  evidence,  in- 
competent. This  was  the  view  of  the  trial 
judge,  who  directed  a  verdict  in  favor  of  the 


defendants,  and  upon  which  the  judgment  of 
dismissal  was  entered. 

Finding  no  error  in  the  record,  the  judg- 
ment is  affirmed. 

HADLEY,  C.  J.,  and  CROW  and  MOUNT, 
J  J.,  concur. 


McCLELLAN  v.  GERRICK  et  al. 
(Supreme  Court  of  Washington.   Feb.  24.  1908.) 

1.  Negligence— Assumption  of  Risk. 

Where  plaintiff  was  employed  by  the  owner 
of  a  building  under  construction  to  inspect  the 
steel  work  as  it  was  completed  by  the  sub- 
contractor, and,  on  being  advised  of  the  com- 
pletion of  a  portion  thereof,  went  on  the  build- 
ing and  was  injured  by  reason  of  one  of  the 
beams  not  being  riveted,  which  was  fairly  ob- 
vious on  inspection,  he  may  not  recover  against 
the  subcontractor,  since  he  was  employed  to 
detect  defects  in  the  work,  and  assumed  the  risk 
of  the  employment. 

2.  Same  —  Contbibutobt  Negligence  —  Evi- 
dence. 

In  an  action  to  recover  for  injuries  re- 
ceived while  inspecting  a  building  by  falling 
from  a  beam  which  was  not  riveted,  evidence 
examined,  and  held  to  show  that  plaintiff  was 
guilty  of  contributory  negligence  in  failing  to 
observe  that  the  beam  was  not  riveted  before 
going  on  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  §§  274-276.J 

Appeal  from  Superior  Court,  King  Coun- 
ty; A.  W.  Frater,  Judge. 

Action  by  Alexander  McClellan  against 
John  Qerrlck  and  Joseph  Gerrick,  copartners. 
From  a  Judgment  of  nonsuit,  plaintiff  ap- 
peals. Affirmed. 

Walter  S.  Fulton,  for  appellant  Kerr  & 
McCord,  for  respondent. 

MOUNT,  J.  This  appeal  is  from  a  judg- 
ment of  nonsuit  in  an  action  for  personal  in- 
juries. At  the  time  of  appellant's  injuries 
Herman  Chapin  was  erecting  a  large  building 
in  the  city  of  Seattle.  Matthew  Dow  had  the 
contract  for  the  work.  The  respondents  Ger- 
rick &  Gerrick  were  subcontractors,  having 
to  erect  the  steel  construction  work  of  the 
building;  the  material  therefor  being  fur- 
nished by  the  owner  ready  to  put  in  place. 
The  appellant  was  in  the  employ  of  the  owner 
and  the  principal  contractor.  His  duties 
were  to  inspect  the  work  of  Gerrick  &  Ger- 
rick, to  see  that  all  of  the  material  was  prop- 
erly placed  and  securely  riveted  and  the 
structure  plumb,  and  that  the  work,  when 
completed,  was  in  accordance  with  the  plans 
and  specifications.  On  August  14,  190(>,  ap- 
pellant noticed  that  the  gang  of  riveters  em- 
ployed by  Gerrick  &  Gerrick  had  been  sent 
away,  and,  on  Inquiry,  was  informed  by  John 
Gerrick,  one  of  the  respondents,  that  the  rea- 
son therefor  was  that  all  of  the  steel  work 
was  in  place,  and  that  the  riveting  was  all 
finished  excepting  a  portion  under  the  der- 
rick, and  that  the  work  was  In  condition  to 
be  inspected.   Two  days  later  the  appellant 


Digitized  by  Google 


1088 


93  PACIFIC  REPORTER. 


(Wash. 


went  upon  the  building  for  the  purpose  of 
making  an  Inspection.  When  going  from  one 
part  to  another,  he  attempted  to  walk  across 
an  I-beam,  6  Inches  deep,  about  3%  Inches 
wide  on  top,  and  about  12  feet  long.  This 
beam  was  not  riveted.  A  temporary  bolt  was 
in  one  end  and  the  other  end  lay  loose  upon  a 
lug.  It  was  not  fastened  either  by  bolt  or 
rivet.  When  appellant  walked  to  about  the  , 
center  of  the  beam,  it  dropped  down  at  the  \ 
unfastened  end,  and  let  the  appellant  fall  a  ' 
distance  of  about  35  feet.  He  was  severely 
injured.  The  respondents  Gerrick  &  Gerrick 
knew  of  the  condition  of  this  beam,  but  did 
not  inform  the  appellant  thereof.  The  appel- 
lant's evidence  shows  that  it  was  the  duty 
of  respondents  Gerrick  &  Gerrick,  immediate- 
ly after  the  work  was  riveted,  to  paint  the 
steel  work,  and  this  beam  was  not  painted; 
that  appellant's  first  duty  upon  inspection 
was  to  plumb  the  work,  and  to  do  this  it  was 
necessary  for  him  to  cross  over  from  one 
part  of  the  structure  to  another  on  these 
I-beams;  that  he  relied  upon  the  statement 
of  respondent  that  the  work  was  completed, 
and  did  not  notice  the  condition  of  this  par- 
ticular beam  before  he  went  upon  it.  Upon 
substantially  these  facts  the  trial  court 
granted  the  defendants'  motion  for  a  nonsuit. 
The  action  was  thereupon  dismissed.  Mat- 
thew Dow  and  Herman  Chapin,  who  ».-cre 
originally  made  parties  defendant,  were  dis- 
missed upon  motion  of  the  plaintiff  before  the 
trial  began. 

It  is  contended  by  the  respondents  that  the 
appellant  was  not  In  their  employ,  and  that, 
therefore,  they  owed  him  no  duty.  We  shall 
not  pass  upon  this  question,  because  we  are 
clearly  of  the  opinion  that  the  appellant  as- 
sumed the  risk,  and  was  also  guilty  of  con- 
tributory negligence,  even  though  respond- 
ents Gerrick  &  Gerrick  had  employed  him. 
The  appellant  himself  testified  that  be  was 
employed  as  an  inspector  of  the  building; 
that  it  was  his  duty  to  carefully  and  critical- 
ly examine  every  part  of  the  work,  and  to  see 
that  every  piece  of  material  was  in  place  and 
properly  riveted ;  that  this  was  his  sole  duty ; 
and  that  he  was  constantly  on  the  building 
for  that  purpose.  It  was  therefore  his  duty 
to  discover  this  defect  which  caused  his  in- 
jury. He  was  employed  and  was  there  for 
that  purpose.  The  defect  was  not  a  hidden 
one.  It  was  obvious  and  apparent  to  a  cas- 
ual inspection.  Upon  this  subject  he  testified: 
"The  heads  of  the  rivets  were  one  inch  wide. 
•  *  •  If  I  had  stopped  and  looked  down, 
I  could  have  seen  whether  there  were  any 
rivets  or  not.  •  *  *  I  was  not  looking 
for  rivets.  *  *  *  If  I  had  looked,  I  would 
have  seen  the  work  was  not  complete,  and 
would  then  have  examined  it  carefully." 
This  conclusively  shows  that,  if  the  appel- 
lant had  used  ordinary  diligence,  he  would 
have  avoided  the  Injury.  He  seeks  to  excuse 
his  neglect  by  saying  that  he  was  required  to 
plumb  the  work  before  he  examined  for  de- 


fects in  riveting;  that  he  had  been  notified 
that  the  work  was  completed,  except  a  cer- 
tain specified  portion.  Assuming  these  facta 
to  be  true,  they  do  not  excuse  the  careless- 
ness of  appellant,  because  ordinary  prudence 
dictates  that,  before  a  man  should  attempt 
to  walk  across  a  beam  3%  inches  wide — no 
wider  than  his  shoe  sole— 12  feet  long,  and 
which  was  35  feet  from  the  ground,  he  should 
at  least  look  and  see  that  the  beam  is  fas- 
tened in  place.  He  could  have  seen  the  beam 
was  insecure  by  simply  looking.  This  he 
failed  to  do.  His  failure  to  use  his  senses 
was  therefore  the  proximate  cause  of  his  in- 
jury. When,  in  addition  to  this,  it  is  con- 
ceded that  he  was  employed  to  inspect  and 
discover  defects  of  this  kind,  it  is  plainly 
evident  that  respondents  are  not  liable. 

The  trial  court  therefore  properly  granted 
the  motion,  and  the  judgment  must  be  af- 
firmed. 

HADLEY,  C.  J.,  and  CROW,  FULLER- 
TON,  and  ROOT,  JJ.,  concur. 


WARING  v.  LOOMIS  et  al. 

(Supreme  Court  of  Washington.   Feb.  26,  190S.) 

Public  Lands— Survey  and  Disposal — Con- 
tracts—Validity of  Contracts— Presump- 
tion of  Legality. 

Where  plaintiff  and  defendant's  grantor, 
joint  occupants  of  unsurveyed  government  land, 
contracted  that  the  latter  should  occupy  the 
land  and  pay  plaintiff  a  certain  proportion  of 
the  annual  product,  etc..  and  obtain  a  patent 
thereto  when  it  was  in  the  market,  for  the  ben- 
efit of  plaintiff  to  the  extent  of  his  interest 
therein,  it  will  not  be  presumed,  in  the  absence 
of  convincing  proof,  that  the  contract  contem- 
plated obtaining  the  patent  unlawfully,  under 
the  homestead  laws,  when  title  could  be.  and 
was  subsequently  obtained  lawfully,  under  the 
mining  laws. 

Appeal  from  Superior  Court,  Spokane 
County;  Henry  L.  Ken  nan,  Judge. 

Action  by  Guy  Waring  against  J.  A.  Loom- 
is  and  others.  From  a  judgment  dismissing 
the  action,  plaintiff  appeals.  Reversed  and 
remanded  for  decree  as  directed. 

Graves,  Kizer  &  Graves,  for  appellant 
Merrill,  Oswald  &  Merrill,  for  respondents. 

ROOT,  J.  Plaintiff  brought  this  action  to 
establish  ownership  to  an  undivided  one-half 
interest  in  certain  realty  in  Okanogan  coun- 
ty. From  a  Judgment  dismissing  the  action, 
he  appeals. 

In  1888  plaintiff,  while  In  possession  of  the 
premises  as  unsurveyed  government  land, 
sold  to  one  J.  A.  Loomls  (since  deceased)  an 
undivided  one-half  interest  in  and  to  the  im- 
provements upon  and  rights  in  the  land,  and 
at  the  same  time  entered  into  a  copartnership 
with  said  Loomis  for  the  purpose  of  carrying 
on  a  general  merchandise  business.  Subse- 
quently the  partnership  was  dissolved,  and 
appellant  removed  from  the  land,  leaving 
Loomls  in  possession  under  the  contract  here- 
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lnafter  set  forth.  In  1891  Loomis  located  the 
land  as  quartz  claims  under  the  United  States 
mineral  land  laws.  In  1896  patents  for  such 
land  were  taken  In  the  name  of  one  Bogart, 
a  brother-in-law  of  Loomis;  be  knowing  of 
the  contract  between  appellant  and  Loomis, 
and  taking  the  patents  as  a  convenience  to 
the  latter.  Subsequently  the  lands  were  con- 
veyed to  respondent  Calhoun,  who  took  title 
with  notice  of  appellant's  rights.  Appellant 
and  Loomis,  knowing  or  believing  that  any 
agreement  between  them  as  to  the  convey- 
ance by  one  to  the  other  of  an  Interest  in  land 
held  and  to  be  acquired  as  a  homestead  by 
one  of  them  would  be  Illegal,  consulted  an 
attorney  as  to  what  they  could  do  In  order 
to  make  an  equitable  division  of  the  prop- 
erty, or  adjust  matters  so  that  Loomis  could 
keep  the  property  and  appellant  get  the  value 
of  his  equitable  Interest  therein.  Upon  the 
advice  of  the  attorney,  appellant  and  Loomis 
entered  into  the  following  agreement,  to  wit: 
"Be  it  known  by  these  presents,  that  we.  J.  A. 
Loomis,  of  Sinlahekln  ranch,  near  SInlabeklu 
creek,  In  the  county  of  Okanogan  and  ter- 
ritory of  Washington,  party  of  the  first  part, 
and  Guy  Waring,  late  of  the  same  place,  par- 
ty of  the  second  part,  being  the  undivided 
one-half  owners  of  one  hundred  and  sixty 
acres  of  land  (subject  to  the  paramount  title 
of  the  United  States),  located  upon  Sinlahe- 
kln creek  in  said  county  of  Okanogan,  and 
known  as  the  Sinlahekln  ranch,  together  with 
the  improvements  thereon,  and  having  here- 
tofore been  in  the  Joint  occupancy  thereof, 
and  the  said  Waring  being  about  to  remove 
therefrom  and  to  leave  said  Loomis  in  the 
sole  use,  occupation  and  possession  of  the 
same,  have  agreed  and  concluded  concerning 
said  land  and  ranch  and  improvements  there- 
on as  follows,  viz.:  (1)  Loomis  Is  to  pay  War- 
ing in  cash  money  upon  the  signing  of  this 
agreement  the  sum  of  two  hundred  and  four- 
teen ($214.00)  dollars,  as  his  part  of  the  ex- 
pense of  erecting  the  dwelling  house  lately 
occupied  by  said  Waring  and  his  family  on 
said  ranch.  (2)  Loomis  Is  to  have  the  sole 
use,  occupation,  and  possession  of  said  land, 
ranch  and  Improvements  thereon,  upon  the 
following  terms,  viz.:  (a)  He  shall  keep  all 
boundary  posts  In  position  and  in  every  law- 
ful manner  protect  the  exclusive  possession 
thereof,  and  prevent  said  land  from  being 
jumped  as  unoccupied  lands  of  the  United 
States,  and  when  the  same  are  In  market 
will  apply  for  and  obtain  patent  thereto  if  he 
can.  (b)  Loomis  Is  to  pay  to  Waring  one- 
fifth  In  quantity  and  quality  of  hay  raised  on 
the  ranch  each  year,  delivered  on  said  ranch, 
and  shall  have  the  privilege  of  buying  the 
same  from  Waring  for  cash  at  any  time  be- 
fore the  end  of  the  year  In  which  the  same 
was  grown  at  the  current  price  for  hay  of 
similar  class  and  quality  on  December  1st,  of 
such  year,  and  in  any  event,  said  Loomis 
shall  take  said  one-fifth  of  the  hay  at  the 
end  of  the  year  In  which  It  Is  grown,  and 
pay  Waring  therefor  la  cash  money  the  cur- 
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rent  price  of  hay  of  similar  class  and  qual- 
ity in  that  vicinity  at  the  end  of  such  year 
in  which  the  same  is  grown,  (c)  Loomis  is 
hereby  authorized  at  any  time  to  make  a 
bona  fide  sale  of  said  ranch  or  any  part 
thereof  for  the  mutual  and  equal  benefit  of 
both  parties  hereto,  and  to  execute  in  Warn- 
ing's name  any  and  all  necessary  conveyances 
thereof,  and  pay  the  proceeds  of  such  sale, 
one-half  to  himself  and  one-half,  less  5  per 
cent,  commission,  to  Waring  forthwith,  pro- 
vided, that  if  Waring  furnishes  a  purchaser 
for  said  ranch,  Loomis  shall  not  be  entitled  to 
retain  any  percentage  as  commission,  but  in 
all  other  respects  this  paragraph  remains  the 
same,  (d)  Loomis  shall  have  no  right  to  sub- 
let or  lease  said  land  or  any  part  thereof  to 
any  third  person,  (e)  Loomis  hereby  ac- 
knowledges a  trust  in  favor  of  said  Waring 
for  an  undivided  one-half  interest  in  the 
whole  of  said  land,  and  in  the  event  of  his 
obtaining  the  paramount  title  of  the  United 
States  to  said  land  in  his  own  name  he  here- 
by acknowledges  an  express  trust  to  the  ex- 
tent of  one  undivided  one-half  thereof  in 
favor  of  Guy  Waring  for  the  faithful  admin- 
istration of  which  said  express  trust  he  here- 
by binds  his  heirs,  executors  and  administra- 
tors to  the  same  extent  as  himself,  (f)  War- 
ing hereby  warrants  Loomis  In  the  quiet  and 
peaceable  possession  of  said  premises  against 
his  own  acts  and  against  any  and  all  persons 
claiming  by,  through  or  under  him.  Witness 
our  hands  and  seals  this  28th  day  of  May, 
1888,  in  duplicate.  J.  A.  Loomis.  [Seal.] 
Guy  Waring.  [Seal.]  In  presence  of:  Thom- 
as C.  Griffiths.  A.  Waltman."  To  the 
amended  complaint  setting  forth  this  contract 
a  demurrer  was  Interposed  by  defendants 
and  sustained  by  the  trial  court.  Upon  ap- 
peal this  ruling  of  said  court  was  reversed. 
Waring  v.  Loomis,  35  Wash.  85,  76  Pac.  510. 
The  main  contention  was  that  the  contract 
was  void  because  It  contemplated  obtaining 
title  to  government  land  unlawfully.  This 
court,  declining  to  uphold  this  contention, 
said:  "There  are  various  ways  by  which  title 
can  be  acquired  to  the  public  land  of  the 
United  States,  even  though  it  be  agricultural 
In  character,  only  some  of  which  are  Incon- 
sistent with  a  contract  of  this  kind.  This 
being  the  case,  it  will  not  be  presumed  that 
the  parties  Intended  to  violate  the  law.  On 
the  contrary,  it  Is  a  rule  of  Interpretation 
that,  when  a  contract  is  open  to  two  construc- 
tions by  one  of  which  It  would  be  lawful  and 
the  other  unlawful,  the  former  must  be  adopt- 
ed.'* 

It  Is  now  urged  that  the  purpose  of  the 
parries  to  this  agreement  at  the  time  of  its 
making  was  to  acquire  the  property  as  a 
homestead  by  Loomis,  which  would  neces- 
sarily Involve  fraud  and  perjury.  It  is  con- 
ceded, however,  that  the  title  was  afterwards 
obtained  from  the  government  honestly  and 
according  to  law.  It  Is  evident  that  the  ul- 
timate purpose  of  the  parties  to  the  con- 
tract was  to  so  arrange  the  matter  that  each 
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should  eventually  receive  a  halt  interest  In 
the  land,  or  that  Loomis  should  acquire  the 
title  thereto  to  be  held  subject  to  appellant's 
right  to  a  half  interest  therein.  This  pur- 
pose could  be  attained  by  either  of  two  meth- 
ods—one lawful,  tbe  other  unlawful.  In  the 
light  of  the  agreement,  Loomis  could  not 
"prove  up"  upon  the  land  as  a  homestead 
without  committing  perjury.  But  he  could 
acquire  title  to  the  land,  or  cause  it  to  be 
acquired,  from  the  government  under  the 
"mining  laws,"  and  do  so  legitimately.  He 
did  the  latter,  and  no  question  is  made  as 
to  the  legality  of  this  acquisition.  Even  if 
the  original  Intuition  had  been  to  secure  ti- 
tle under  the  homestead  law,  we  doubt,  if 
Loomis  or  his  successors  In  interest  could  be 
heard  to  urge  that  fact  as  a  defense  at  this 
time,  Inasmuch  as  such  purpose  was  no» 
carried  out,  but  abandoned  for  one  that  was 
perfectly  lawful.  However,  we  do  not  think 
the  evidence  establishes  an  intention  to  ac- 
quire the  property  from  the  government  in 
an  unlawful  manner.  Both  parties  knew 
that  the  land  could  not  be  obtained  under 
the  homestead  law  without  fraud  and  per- 
jury. It  was  because  of  tbls  that  they  con- 
sulted an  attorney  as  to  how  they  could  ar- 
range the  matter.  In  the  absence  of  clear 
and  convincing  evidence,  it  will  not  be  pre- 
sumed that  the  attorney  drafted,  and  they, 
pursuant  to  his  advice,  executed,  a  contract 
with  the  intention  of  carrying  out  Its  terms 
In  a  criminal  manner  when  is  was  suscep- 
tible of  a  lawful  performance.  Under  the 
pleadings  and  evidence,  we  think  appellant 
Is  entitled  to  a  decree  awarding  him  an  un- 
divided one-half  interest  In  and  to  the  prop- 
erty In  question. 

The  judgment  and  decree  of  the  honorable 
superior  court  is  reversed,  and  the  cause  re- 
manded, with  Instructions  to  enter  a  decree 
as  above  indicated  In  appellant's  favor. 

HADLEY,  a  J.,  and  FULLERTON,  and 
CROW,  JJ.,  concur. 


DICKEY  et  ux.  v.  MADDUX  et  ux. 

(Supreme  Court  of  Washington.   Feb.  10,  1908.) 

1.  Waters—  "Springs." 

In  an  action  involving  an  alleged  appropria- 
tion of  certain  springs,  it  appeared  that  certain 
so-called  "springs"  occupied  a  space  of  about 
one-half  an  acre,  and  that  during  a  portion  of 
the  year  about  10  acres  was  marshy,  and  a  wit- 
ness testified  that  the  springs  rested  right  on 
the  brow  of  a  drop-off;  that  there  was  quite  a 
bit  of  water  standing  around  in  the  springs,  and 
it  looked  like  there  might  be  five  or  six  springs ; 
but  the  evidence  showed  that  there  was  no 
stream  leading  into  them,  and  that  the  water 
therefrom  formed  no  channel  or  stream  in  leav- 
ing, though  during  a  portion  of  the  wet  season 
some  of  the  water  would  flow  down,  for  a  short 
distance  on  the  side  hill,  where  it  would  disap- 
pear in  the  soil.  Held,  that  the  pools  of  water 
were  not  live  springs,  and  that  they  constituted 
nothing  more  than  a  bog  occasioned  by  seepage 
water. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  7,  p.  6617.] 


2.  Same  —  Appropriation  —  Statutort  Pro- 
visions. 

A  territorial  statute  enacted  in  1873  (Laws 
1878,  p.  520)  provided  that  any  person  holding 
a  title  or  possessory  right  to  any  agricultural 
lands  within  Y.  county  should  be  entitled  to  the 
use  of  the  waters  of  the  streams  in  the  county 
for  the  purpose  of  irrigation.  This  law  and 
the  common  law  were  in  force  at  the  time  of  an 
alleged  appropriation  of  certain  water  in  1883. 
The  land  on  which  the  water  was  situated  was 
a  part  of  a  railroad  land  grant ;  but  plaintiff 
claimed  its  right  did  not  attach  until  1884.  and 
that  plaintiff  had  a  right  to  appropriate  tbe 
water  under  Rev.  St  U.  S.  i  2339  [U.  8.  Comp. 
St.  1901,  p.  14371,  providing  that  whenever  by 

Eriority  of  possession  rights  to  the  use  of  water 
ave  vested  and  accrued,  and  the  same  are 
recognized  by  local  customs,  laws,  and  decisions, 
the  possessors  shall  be  protected  ia  the  same. 
It  appeared  that  the  water  consisted  of  mere 
pools  occasioned  by  seepage,  that  no  stream  or 
channel  entered  or  flowed  therefrom,  that  plain- 
tiff gathered  the  water  by  digging  a  large  num- 
ber of  holes  and  small  ditches,  and  that  no  chan- 
nel or  flow  of  the  water  was  obtained  other  than 
by  this  artificial  means  and  by  natural  perco- 
lating and  seepage  to  a  small  extent  Held,  that 
there  was  no  authority  in  law  for  the  appropria- 
tion of  water  of  that  kind  prior  to  the  statute 
of  1891,  if  at  all. 

3.  Same— Prescriptive  Rights. 

Where  plaintiffs,  seeking  to  enjoin  taking 
of  water  from  certain  streams,  claimed  that  they 
have  used  the  water  a  sufficient  length  of  time 
since  the  enactment  of  the  statute  of  1891  to 
give  them  a  prescriptive  right  thereunder,  but 
had  never  attempted  to  comply  with  the  provi- 
sion of  such  an  act,  they  could  not  invoke  it  ia 
support  of  their  claim. 
Rudkin  and  Fullerton,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Kittitas  Coun- 
ty; H.  B.  Rigg,  Judge. 

Action  by  Ed.  V.  Dickey  and  wife  against 
A.  L.  Maddux  and  wife.  From  a  judgment 
for  plaintiffs,  defendants  appeal.  Reversed 
and  remanded,  with  Instructions. 

J.  B.  Davidson,  for  appellants.  Hovey  & 
Hale,  for  respondents. 

ROOT,  J.  This  is  an  action  brought  by 
respondents  to  enjoin  appellants  from  Inter- 
fering with  the  taking  of  water  from  certain 
alleged  springs  situated  on  the  lands  of  ap- 
pellants, which  water  the  respondents  claim 
was  appropriated  by  their  predecessor  in  in- 
terest In  18S3.  From  a  decree  In  favor  of 
plaintiffs,  this  appeal  is  taken  by  defendants. 

It  is  urged  by  appellants  that  the  so-called 
springs  are  not  flowing  springs,  nor  in  reality 
springs  at  all,  and  that  there  Is  no  stream 
connected  therewith;  but  that  they  are 
merely  pools  of  seepage  water  coming  from 
the  side  hill,  and  making  a  marsh  or  bog, 
and  not  constituting  the  character  of  water 
authorized  to  be  appropriated  under  the  law. 
It  appears  that  there  was  about  half  an  acre 
of  these  so-called  springs,  and  that  during  a 
portion  of  the  year  there  was  a  surrounding 
area  of  something  like  10  acres  which  was 
marshy.  One  witness  said:  "There  was  a 
piece  of  level  ground  that  goes  off  to  the 
south  and  drops  very  abruptly.  These  springs 
rest  right  In  the  brow  of  that  little  drop-off. 
There  was  quite  a  bit  of  water  standing 
around  in  the  springs;   looked  like  there 
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might  be  five  or  six  springs."  The  evidence 
showed  that  there  was  no  stream  leading 
into  these  springs,  and  that  the  water  there- 
from formed  no  channel  or  stream  in  leaving, 
although  during  a  portion  of  the  wet  season 
of  the  year  some  of  the  water  would  flow 
down  (but  not  in  any  stream  or  channel)  for 
a  short  distance  on  the  side  hill,  where  it 
would  disappear  in  the  soil.  A  territorial 
statute  enacted  in  1873  read  as  follows :  "Be 
it  enacted  by  the  Legislative  Assembly  of  the 
territory  of  Washington,  that  any  person  or 
persons,  corporation  or  company  who  may 
have  or  hold  a  title  or  possessory  right  or 
title  to  any  agricultural  lands  within  the 
limits  of  Yakima  county,  Washington  terri- 
tory, shall  be  entitled  to  the  use  and  enjoy- 
ment of  the  waters  of  the  streams  or  creeks 
In  said  county  for  the  purpose  of  irrigation 
and  making  said  land  valuable  for  agricultur- 
al purposes  to  the  full  extent  of  the  sol.' 
thereof."  Laws  1873,  p.  520.  This  and  the 
common  law  were  In  force  at  the  time  of  the 
alleged  appropriation  of  this  water. 

Respondents  claim  that  these  springs  are 
surface  bodies  of  water,  and  that,  though 
their  source  may  be  from  percolating  water, 
they  themselves  are  situated  open  to  the  air, 
and  that  they  were  flowing  springs  a  portion 
of  the  year.  It  is  admitted  that  this  land 
was  originally  a  portion  of  the  Northern  Pa- 
cific Railway  Company's  land  grant.  It  is 
claimed  by  respondents  that  the  rights  of 
this  company  did  not  attach  to  said  lands 
until  December,  1884,  and  that,  under  section 
2339  of  the  Revised  Statutes  [U.  S.  Comp.  St. 
1901,  p.  1437],  respondents  or  their  predeces- 
sors in  Interest  had  a  right  to  appropriate  this 
water  from  these  springs  prior  to  said  date. 
An  examination  of  the  evidence  convinces  us 
that  these  pools  of  water  were  not  live 
springs,  and  constituted  nothing  more  than 
a  bog  occasioned  by  the  seepage  water.  No 
stream  or  channel  entered  this  bog,  or  flowed 
therefrom.  The  respondents  and  their  pred- 
ecessors gathered  this  water  by  digging  a 
large  number  of  holes  and  small  ditches,  and 
It  was  only  by  this  artificial  means  that  any 
channel  was  made  or  any  flow  of  the  water 
obtained,  other  than  the  natural  percolating 
and  seepage  thereof,  and  there  was  but  a 
comparatively  small  amount  of  that.  We 
think  there  was  no  authority  In  law  for  the 
appropriation  of  water  of  this  kind  prior  to 
the  enactment  of  the  state  statute  of  1891, 
even  if  that  statute  would  authorize  it — a 
question  not  necessary  to  be  now  decided. 

It  is  urged  by  respondents  that  they  have 
used  the  water  a  sufficient  length  of  time 
since  the  enactment  of  the  statute  of  1891  to 
give  them  a  prescriptive  right  thereunder. 
As  they  have  never  compiled,  nor  attempted 
to  comply,  with  the  provisions  of  the  last- 
mentioned  statute,  we  do  not  believe  they  are 
entitled  to  invoke  it  in  support  of  their  claim 
to  the  use  of  this  water.  See  Wheelock  v. 
Jacobs,  70  Vt.  162,  40  Atl.  41,  43  L.  R.  A. 
105,  67  Am.  St  Rep.  659;  Slaght  y.  U.  P. 


R.  Co.,  39  Wash.  576,  81  Pac.  1062;  Atkinson 
v.  Wash.  L  Co.,  44  Wash.  75,  86  Pac.  1123; 
Hathaway  v.  Yakima  W.  L.  Co.,  14  Wash.  469, 
44  Pac.  896,  53  Am.  St  Rep.  874.  Farnbam 
on  Waters  and  Water  Courses,  p.  1561,  §  458, 
says:  "Water  oozing  from  a  spring  through 
a  soft  and  spongy  ground,  and  flowing  Into 
a  pond,  does  not  constitute  a  stream  within 
the  meaning  of  a  lease  demising  the  pond 
of  water  and  the  water  of  the  stream  leading 
thereto ;  and  the  lessor  is  not  liable  for  hav» 
Ing  sunk  a  tank  on  the  ground  adjoining  the 
demised  premises,  thereby  drawing  off  from 
the  marshy  ground  such  oozing  water."  See, 
also,  Geddis  v.  Parish,  1  Wash.  587,  21  Pac. 
314 ;  Meyer  v.  Tacoma  L  &  P.  Co.,  8  Wash. 
144,  35  Pac.  601;  Southern  Pac.  R.  R.  Co. 
v.  Dufour,  95  Cal.  615,  30  Pac.  783,  19  L.  R. 
A.  92;  Angell  on  Water  Courses  (7th  Ed.) 
§§  108b  and  lOSp;  Farnham,  Waters  and 
Water  Rights,  p.  2082,  §  672a. 

The  judgment  of  the  honorable  superior 
court  Is  reversed,  and  the  cause  remanded, 
with  instructions  to  dismiss  the  action. 

HADLEY,  C.  J.,  and  MOUNT  and  CROW, 
JJ.,  concur.  RUDK1N  and  FULLERTON, 
JJ.,  dissent 


KENDALL  et  ux.  v.  JOYCE  et  al. 

(Supreme  Court  of  Washington.   Feb.  14,  1908.) 

Waters— Appropriation— Pbiorities. 
In  1893  plaintiff  settled  on  unsurveyed  pub- 
lic lands  under  the  federal  homestead  laws,  and 
continued  to  occupy  and  cultivate  his  claim  until 
1903.  when  he  received  a  patent  therefor.  Com- 
mencing in  189.",  he  diverted  the  waters  of  a 
stream  for  irrigation  and  for  domestic  use.  He 
increased  the  amount  of  his  cultivated  land 
from  year  to  year  until  1903.  He  proceeded 
in  good  faith  and  with  reasonable  diligence  to 
bring  his  land  under  cultivation  and  in  ap- 
plying the  waters  diverted  to  beneficial  nses. 
Held,  that  his  rights  to  the  waters  of  the  stream 
related  back  to  the  date  of  his  original  appro- 
priation. 

2.  Same— Notice. 

Where  one,  at  a  time  the  law  did  not  au- 
thorize it,  filed  a  notice  with  the  auditor  of  the 
county  reciting  that  he  claimed  500  inches  of 
water  from  a  stream  at  a  certain  point  and  an 
additional  500  inches  at  a  certain  other  point, 
but  did  not  divert  the  water  and  apply  the  same 
to  beneficial  uses  within  a  reasonable  time,  he 
acquired  no  rights. 

3.  Same— Statutes— Effect. 

Laws  1891,  p.  327,  c.  142,  providing  that 
one  desiring  to  appropriate  water  must  post  a 
notice  in  writing  in  a  conspicuous  place  at  the 
point  of  intended  storage  or  diversion,  etc..  does 
not  change  the  rule  as  to  what  constitutes  a 
valid  appropriation,  and  a  valid  appropriation 
may  be  made  by  an  actual  diversion  and  use 
of  the  water,  without  posting  any  notice. 

4.  Same. 

Laws  1889-90,  p.  706,  §  2.  providing  that 
persons  holding  a  possessory  right  to  land  abut- 
ting on  a  natural  stream  shall  be  entitled  to 
use  any  water  not  otherwise  appropriated  for 
irrigation,  etc..  is  declaratory  of  the  then  exist- 
ing law  that  title  acquired  under  a  patent  from 
the  United  States  relates  back  to  the  date  of 
settlement  or  filing,  but  does  not-  authorize  a 
mere  squatter  on  public  land,  who  subsequently 
sells  or  abandons  his  claim,  to  acquire  riparian 
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rights  in  a  stream  flowing  through  the  land, 
riparian  rights  being  a  mere  incident  to  owner- 
ship in  the  soil,  not  vesting  until  patent  issues. 

Appeal  from  Superior  Court,  Okanogax. 
County;  B.  S.  Stelner,  Judge. 

Action  by  John  Kendall  and  wife  against 
Bill  Joyce  and  others.  From  a  judgment  for 
plaintiffs,  defendants  appeal.  Affirmed. 

B.  W.  Taylor,  J.  W.  Graham,  and  Harold 
Preston,  for  appellants.  A.  W.  Barry,  for 
respondents. 

BUDKIN,  J.  This  was  a  controversy  be- 
tween two  landowners  over  the  right  to  use 
the  waters  of  Johnson  creek,  a  small  stream 
flowing  into  the  Okanogan  river,  in  Okano- 
gan county,  for  irrigation  purposes.  The 
rights  of  the  respective  parties  are  predicated 
upon  the  following  facts:  In  the  year  1895 
the  plaintiff  John  Kendall,  a  citizen  of  the 
United  States  above  the  age  of  21  years,  set- 
tled upon  lots  3,  4,  and  5,  and  the  S.  W.  % 
of  the  S.  B.  K  of  section  25,  and  lot  1  and 
the  N.  W.  K  of  the  N.  B.  %  of  section  36, 
township  35  N.,  range  26  IB.  W.  M.,  under 
the  homestead  laws  of  the  United  States. 
The  lands  embraced  within  the  settlement 
were  at  that  time  un surveyed  public  lands  of 
the  United  States.  Kendall  continued  to  oc- 
cupy and  cultivate  his  claim  from  date  of 
settlement  until  September  11, 1903,  at  which 
time  he  received  a  homestead  patent  therefor. 
Commencing  with  the  year  1885  he  diverted 
the  waters  of  Johnson  creek  for  the  purpose 
of  irrigating  bis  orchard  and  meadow  lands 
and  for  stock  and  domestic  purposes.  He 
Increased  the  amount  of  his  cultivated  land 
from  year  to  year  until  1905,  when  he  had 
55  or  60  acres  under  irrigation  and  cultiva- 
tion. The  testimony  showed  that  he  pro- 
ceeded In  good  faith  and  with  reasonable 
diligence  in  bringing  his  land  under  cultiva- 
tion and  in  applying  the  waters  diverted  to 
beneficial  uses.  In  the  year  1887  one  Philip 
Perkins  settled  upon  lands  now  owned  by 
the  defendants.  On  the  9th  day  of  October 
of  that  year  Perkins  filed  a  notice  of  claim 
of  water  right  with  the  county  auditor  of 
Okanogan  county,  claiming  500  inches  of  wa- 
ter from  Johnson  creek  at  a  certain  point, 
and  an  additional  500  inches  at  a  certain 
other  point  He  continued  to  occupy  the 
claim  until  about  the  year  1889,  when  he  wac 
succeeded  by  one  Warren  Perkins.  The  lat- 
ter occupied  the  claim  until  1897,  when  he 
was  succeeded  by  William  Maretta,  and  Ma- 
re tta  in  turn  was  succeeded  by  the  defend- 
ant Joyce  In  the  year  1898.  Joyce  has  since 
derived  title  to  the  original  Perkins  claim  in 
part  under  the  homestead  law  and  in  part 
by  sc tipping.  Prior  to  the  year  1897  not  to 
exceed  5  or  6  acres  of  the  Joyce  lands  were 
Irrigated  or  cultivated.  Under  these  facts 
the  court  below  awarded  to  the  defendants 
a  prior  right  to  use  the  waters  of  the  creek 
to  the  extent  of  seven  miners'  inches,  meas- 
ured under  a  four-inch  pressure,  to  the  plain- 


tiffs one-third  of  one  cubic  foot  per  second 
of  time,  subject  to  the  prior  right  of  the  de- 
fendants to  the  seven  miners'  inches,  and  en- 
joined the  defendants  from  diverting  the  wa- 
ters of  the  creek  to  the  injury  of  the  plain- 
tiffs. Ftom  this  judgment  the  defendants 
have  appealed. 

Under  the  facts  stated,  the  respondents 
having  diverted  the  waters  of  the  creek  in 
1895  and  applied  the  same  to  beneficial  uses 
with  reasonable  diligence,  their  rights  relate 
back  to  the  date  of  their  original  appropria- 
tion. Offleld  v.  Ish,  21  Wash.  277,  57  Pac 
809;  Longmlre  v.  Smith,  26  Wash.  439,  67 
Pac.  246,  58  L  B.  A  308.  It  Is  equally  ap- 
parent that  Perkins  acquired  no  rights  by 
filing  the  notice  of  claim  of  water  right  in 
1887.  There  was  then  no  law  authorizing; 
such  a  notice.  The  notice  was  too  indefinite 
to  subserve  any  purpose,  and  the  notice  was 
not  followed  by  a  diversion  of  the  water  and 
Its  application  to  beneficial  uses  within  a 
reasonable  time.  If,  therefore,  the  rights  of 
the  parties  depend  upon  the  law  of  prior  ap- 
propriation, it  is  manifest  that  the  rights  of 
the  respondent  are  superior  to  those  of  the 
appellants,  except  as  to  the  quantity  of  water 
awarded  to  the  latter  by  the  court  below. 
The  appellants  contend  that  the  respondents 
acquired  no  rights  as  appropriators  by  rea- 
son of  their  failure  to  post  and  record  a  no- 
tice of  their  appropriation  as  required  by  the 
act  of  March,  1891  (Laws  1891,  p.  327,  c  142); 
but  "the  statutes  requiring  the  posting  and 
recording  of  a  notice  are  not  intended  to 
change  the  rule  as  to  what  constitutes  a 
valid  appropriation,  but  simply,  by  requiring 
an  appropriator  to  post  and  record  a  notice, 
to  apprise  other  persons  contemplating  the 
diversion  of  water  from  the  same  stream 
that  the  appropriator  has  taken  the  first  step 
toward  securing  his  rights,  and  also  to  pre- 
serve the  evidence  thereof.  It  Is  accordingly 
held  that,  notwithstanding  the  existence  of 
these  statutes,  a  valid  appropriation  may  be 
made  by  an  actual  diversion  and  use  of  the 
water  without  posting  any  notice.  The  one 
who  falls  to  comply  with  the  statute  requir- 
ing notice,  but  actually  diverts  and  uses  the 
water,  acquires  a  good  title  in  the  absence  of 
any  conflicting  adverse  rights,  and  cannot  be 
deprived  thereof  by  another  who  complies 
with  the  statute  at  a  time  subsequent  to  the 
former's  completed  diversion.  Thus  the  fail- 
ure of  an  actual  appropriator  of  water  upon 
the  public  domain  to  post  a  notice  as  required 
by  law  does  not  conflict  with  his  right  to  the 
water  as  against  one  subsequently  acquiring 
the  land  from  the  government."  17  Am.  & 
Eng.  Bnc.  of  Law  (2d  Ed.)  p.  498. 

The  appellants  further  contend  that  they 
acquired  certain  rights  under  section  2  of  the 
act  of  March  4,  1890  (Laws  1889-80,  p.  706), 
as  successors  In  interest  of  Warren  Perkins, 
who  was  occupying  the  land  at  the  date  of 
the  passage  of  that  act  The  section  referred 
to  reads  as  follows:  "All  persons  who  claim, 
own,  or  hold  a  possessory  right  or  title  to  any 


Digitized  by  Google 


Colo.) 


THOMAS  r. 


'.  BEATTIE. 


1093 


land,  or  parcel  of  land,  within  the  boundary 
of  the  state  of  Washington,  when  such  lands, 
or  any  part  of  the  same,  are  on  the  hanks  of 
any  natural  stream  of  water,  shall  be  entitled 
to  the  use  of  any  water  of  said  stream,  not 
otherwise  appropriated,  for  the  purposes  of 
irrigation  to  the  full  extent  of  the  soil  for 
agricultural  pun><>8es."  This  section  was  sim- 
ply declaratory  of  the  existing  law,  viz..  that 
title  acquired  under  a  patent  from  the  United 
States  relates  back  to  the  date  of  settlement 
or  filing.  Sturr  v.  Beck,  133  U.  S.  641,  10 
Sup.  Ct.  350,  33  L.  Ed.  701.  It  has  never 
been  contended  that  a  mere  squatter  on  pub- 
lic land,  who  subsequently  sells  out  or  aban- 
dons his  claim,  acquires  or  can  acquire  ripa- 
rian rights  in  a  stream  flowing  through  the 
land.  Riparian  rights  are  a  mere  incident  to 
ownership  in  the  soil,  and,  while  they  may 
Telate  back  by  Action  of  law  to  the  date  of 
settlement  or  filing,  by  virtue  of  the  patent 
subsequently  issued,  yet  they  do  not  vest  un- 
til patent  issues;  for  up  to  that  time  the  ti- 
tle to  the  land,  with  all  its  incidents,  is  vest- 
ed in  the  United  States,  utterly  beyond  the 
power  or  control  of  state  Legislatures,  and 
the  party  thereafter  acquiring  title  from  the 
government  acquires  the  land  with  all  its  in- 
cidents. 

We  are  therefore  of  the  opinion  that  the 
respondents  have  a  valid  claim  to  the  waters 
awarded  them  by  the  court  below,  superior 
to  any  claim  on  the  part  of  the  appellants, 
and  the  Judgment  Is  accordingly  affirmed. 

HADLEY,  C.  J.,  and  FULLERTON,  DUN- 
BAR, MOUNT,  and  CROW,  JJ.,  concur. 


WELTT  v.  GIBSON  et  al. 

(Supreme  Court  of  Colorado.    Feb.  3,  1908.) 

Appeal— Review— Findings  of  Court. 

A  finding  of  the  court,  sustained  by  evi- 
dence, cannot  be  disturbed  on  appeal. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  85  3979-39S2.] 

Appeal  from  District  Court,  Saguache 
County;  Charles  C.  Holbrook,  Judge. 

Action  by  John  Welty  against  Homer  Gib- 
son and  another.  Judgment  for  defendants, 
and  plaintiff  appeals.  Affirmed. 

J.  P.  Veerkamp,  for  appellant.  J.  I.  Pal- 
mer, for  appellees. 

MAXWELL,  J.  Appellant,  as  plaintiff  be- 
low, sued  appellees  to  recover  damages  al- 
leged to  have  been  sustained  by  him  by  rea- 
son of  the  destruction  by  appellees  of  an  ir- 
rigation ditch  in  which  he  claimed  an  in- 
terest. The  evidence  shows  that  the  ditch 
was  originally  constructed  by  one  who  is  not 
a  party  to  this  suit,  through  government 
lands ;  that,  subsequent  to  the  time  when  ap- 
pellee Harriet  Gibson  acquired  title  to  a 
quarter  section  of  the  land  through  which 
the  ditch  was  constructed,  appellant  en- 


larged the  ditch  through  Harriet's  land  for 
the  punxwe  of  irrigating  the  land  owned  by 
him,  without  acquiring  any  right,  title,  or  in- 
terest iu  the  original  construction.  At  the 
time  of  the  enlargement  of  the  ditch  by  ap- 
pellant the  location  of  the  section  line  in  that 
vicinity  was  In  doubt,  and  at  that  time  it 
was  generally  supposed  that  the  ditch  was 
not  on  appellees'  land.  By  a  survey  made 
subsequent  to  the  enlargement  of  the  ditch 
the  location  of  the  section  line  was  deter- 
mined, when  it  was  found  that  the  ditch  was 
on  appellee  Harriet's  land,  who  then  arranged 
with  the  original  owner  of  the  ditch  to  move 
it  off  her  land,  and  after  she  had  plowed  In 
the  ditch,  which  alleged  trespass  is  the  foun- 
dation of  this  suit,  she  proposed  to  appellant 
to  build  a  ditch  upon  appellant's  land  on  the 
east  side  of  the  line  separating  her  land  from 
appellant's  land.  This  proposition  was  de- 
clined by  appellant,  and  this  Buit  was  in- 
stituted by  him. 

Appellant  based  his  right  to  recover  upon 
an  alleged  p&xpl  license  for  a  right  of  way 
granted  by  appellee  Harriet.  Issue  was 
Joined  upon  this  allegation.  The  court  found 
that  appellant  made  an  enlargement  of  the 
ditch  through  the  land  of  appellees  without 
any  license,  or  any  right  of  way,  or  any  right 
whatever,  and  dismissed  the  action.  This 
finding  of  the  court  Is  sustained  by  sufficient 
competent  evidence,  and  under  the  well- 
settled  rule  of  this  court  the  Judgment  cannot 
be  disturbed.  Tynon  v.  Despain,  22  Colo. 
240,  43  Pac.  1039,  and  cases  there  cited,  are 
relied  upon  by  appellant.  Appellant's  evi- 
dence failed  to  bring  his  case  within  the  rule 
announced  in  those  cases.  Let  the  Judgment 
be  affirmed. 

Affirmed. 

STEELE,  C.  J.,  and  HELM,  J.,  concurring. 


THOMAS  v.  BEATTIE. 

(Supreme  Court  of  Colorado.    Feb.  3,  1908.) 

Appeal— Failure  to  Docket— Remand. 

3  Mills'  Ann.  St.  Rev.  Supp.  ft  1087,  pro- 
viding that,  if  an  appeal  from  the  county  court 
to  the  district  court  is  not  docketed  by  appel- 
lant in  the  district  court  within  30  days  after 
being  lodged  with  the  clerk  thereof,  the  tran- 
script shall  be  remitted  by  the  clerk  to  the  coun- 
ty court,  etc.,  is  mandatory;  and  where  appel- 
lant, after  the  expiration  of  the  prescribed 
time,  dockets  his  appeal  by  paying  his  docket 
fee,  the  transcript  should  be  remitted  to  the  low- 
er court  on  appellee's  motion. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §§  2177,  2181.] 

Appeal  from  District  Court,  Rio  Blanco 
County;  John  T.  Shumate,  Judge. 

Proceedings  for  the  allowance  of  the  claim 
of  James  Beattie  against  the  estate  of  John 
P.  Thomas.  From  a  Judgment  of  the  county 
court  disallowing  the  claim,  claimant  appeal- 
ed to  the  district  court,  where  Judgment  was 
rendered  In  his  favor,  and  Thomas  G.  Thorn- 
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as,  administrator,  appeals.  Reversed  and  re- 
manded, with  directions  to  dismiss  the  appeal. 

E.  A.  Martin,  for  appellant.  James  C.  Gen- 
try, for  appellee. 

GABBERT,  J.  Appellant  Is  the  adminis- 
trator of  the  estate  of  John  P.  Thomas,  de- 
ceased. In  the  county  court,  where  the  ad- 
ministration proceedings  were  pending,  appel- 
lee filed  his  claim  against  the  estate.  Such 
proceedings  were  had  thereon  that  the  claim 
was  disallowed.  From  this  judgment  claim- 
ant appealed  to  the  district  court.  The  tran- 
script was  lodged  with  the  clerk  of  that  court 
on  July  15,  1904.  On  August  19th  following 
the  administrator  filed  a  motion  in  the  district 
court  asking  that  the  papers  be  sent  back  to 
the  county  court,  for  procedure  as  though  no 
appeal  bad  been  taken,  on  account  of  claim- 
ant's failure  to  docket  his  appeal  as  required 
by  law.  When  this  motion  was  filed,  claim- 
ant had  not  paid  his  docket  fee.  On  Septem- 
ber 5,  1904,  claimant  paid  his  docket  fee  to 
the  clerk  of  the  district  court.  On  the  next 
day,  the  first  day  of  the  regular  term  of  the 
district  court,  the  motion  of  the  administra- 
tor to  remand  came  on  to  be  heard,  and  was 
overruled.  Later  the  case  was  tried  before  a 
Jury,  the  court  instructing  a  verdict  for  claim- 
ant, which  was  returned,  and  judgment  enter- 
ed thereon.  From  this  judgment  the  admin- 
istrator appeals.  The  errors  assigned  relate 
to  the  action  of  the  district  court  in  overrul- 
ing the  administrator's  motion  to  remit  the 
case  to  the  county  court,  the  refusal  of  the 
court  to  direct  a  verdict  for  the  estate,  and 
the  reception  of  testimony.  It  is  only  neces- 
sary to  consider  the  first  error  assigned. 

Section  1087,  3  Mills'  Ann.  St.  Rev.  Supp., 
which  relates  to  proceedings  upon  appeal  from 
the  county  to  the  district  court,  provides  the 
time  within  which  the  original  process,  plead- 
ings, and  other  papers  relating  to  the  suit, 
together  with  a  transcript  of  the  record  en- 
tries relating  to  the  action  from  which  an  ap- 
peal is  taken,  shall  be  filed  In  the  office  of  the 
clerk  of  the  district  court  to  which  the  appeal 
is  taken.  It  further  provides:  "In  case  the 
appeal  Is  not  docketed  by  the  appellant  in  the 
district  court  within  thirty  days  after  being 
lodged  with  the  clerk  of  the  district  court,  the 
transcript  shall  be  remitted  by  the  clerk  of 
the  district  court  to  the  county  court,  and  the 
county  court  shall  proceed  on  such  judgment 
as  though  no  appeal  had  been  taken."  This 
section  was  under  consideration  by  the  Court 
of  Appeals  in  Tierney  v.  Campbell,  7  Colo. 
App.  299,  44  Pac.  948,  where  It  was  said  that 
the  failure  to  docket  an  appeal  from  the  coun- 
ty to  the  district  court  within  the  time  pre- 
scribed prevented  jurisdiction  of  the  district 
court  attaching  to  entertain  the  appeal.  This 
section  was  also  under  consideration  by  this 
court  in  People  v.  District  Court,  33  Colo.  416, 
80  Pac.  1009,  wherein  it  was  stated  that  the 
statement  In  Tierney  v.  Campbell  with  respect 
to  the  jurisdiction  of  the  district  court  was 
dictum,  and  that  the  failure  of  the  party  ap- 


pealing from  the  county  to  the  district  court 
to  follow  up  his  appeal  as  the  statute  requires 
pertains  to  procedure,  and  Is  visited  with  the 
prescribed  penalty.  Whether  the  failure  of 
appellant  to  follow  the  steps  prescribed  by  the 
statute  prevents  the  jurisdiction  of  the  district 
court  attaching,  or  whether  such  failure  mere- 
ly subjects  him  to  the  penalty  prescribed.  Is 
immaterial,  so  far  as  the  case  at  bar  is  con- 
cerned. 

The  purpose  of  the  statute  was  to  prevent 
unnecessary  delay  by  requiring  the  appellant 
to  promptly  docket  his  appeal  In  the  district 
court  by  paying  the  fee  required  for  tnat  pur- 
pose. If  he  did  not  do  so  within  the  time  pre- 
scribed, the  duty  was  imposed  upon  the  clerk 
of  the  district  court  to  remit  the  transcript  to 
the  county  court,  so  that  the  latter  might  pro- 
ceed as  though  no  appeal  had  been  taken.  In 
the  present  case  It  appears  from  the  record 
that  more  than  30  days  had  elapsed  after  the 
necessary  papers  were  lodged  with  the  clerk 
of  the  district  court  before  the  claimant  paid 
his  docket  fee,  and  that  during  this  default 
the  administrator  filed  a  motion  asking  that 
all  papers  in  the  appeal  which  had  been  lodg- 
ed with  the  clerk  of  the  district  court  be  re- 
mitted to  the  county  court.  This  motion  was 
denied  by  the  district  court.  This  action  was 
clearly  erroueous,  because  the  provision  of  the 
statute  relating  to  the  steps  which  a  party  ap- 
pealing from  the  county  court  to  the  district 
court  shall  take  are  mandatory.  The  penalty 
prescribed  for  failure  to  take  these  steps  had 
attached  when  the  motion  of  the  administra- 
tor was  filed,  aud  it  should  have  been  sus- 
tained. 

The  judgment  of  the  district  court  Is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  dismiss  the  appeal,  and  transmit  the 
transcript  lodged  with  the  clerk  to  the  coun- 
ty court,  with  directions  to  that  tribunal  to 
proceed  as  though  uo  apj>eal  had  been  taken. 

Reversed  and  remanded. 

STEELE,  C.  J.,  and  CAMPBELL,  J.,  con- 
cur. 


KEEL  v.  SCHAUPP. 
(Supreme  Court  of  Colorado.    Feb.  3.  1908.) 

1.  Appeal— Findings— Review. 

Where  the  court  has  resolved  a  conflict  in 
the  testimony  in  favor  of  one  of  the  parties,  the 
finding  cannot  be  disturbed  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  3983-3989.] 

2.  Vendor  and  Purchaser  —  Contract  ok 
Sale — Evidence. 

Plaintiff  offered  certain  real  estate  to  de- 
fendant for  $1,600.  Defendant  made  a  mem- 
orandum of  the  price,  and  said  to  plaintiff,  "You 
will  hear  from  me,"  which  statement  he  repeat- 
ed on  declining  an  invitation  to  examine  the 
property.  Defendant  later  wrote  plaintiff,  ask- 
ing if  he  would  take  $1,200  net,  adding,  "I  think 
I  can  make  a  deal  at  that  figure."  Plaintiff  an- 
swered that  $1,600  was  his  best  price,  to  which 
defendant  replied  that  he  did  not  know  whether 
he  could  make  a  deal  at  that  figure,  but  would 
try  his  best    Later  defendant  requested  the 
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plaintiff  to  send  a  deed,  made  oat  in  blank  as 

to  the  consideration  and  grantee,  with  an  ab- 
stract of  title,  to  a  bank,  and  that  the  bank 
would  send  plaintiff  $1,600,  all  cash.  Defend- 
ant wanted  the  blanks  left,  so  he  could  fill  in 
"name  and  amount  to  whom  I  sell."  Held,  that 
such  negotiations  indicated  that  defendant  was 
endeavoring  to  sell  the  land  as  broker,  and  did 
not  show  a  contract  to  purchase  for  himself. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  f  75.] 

3.  Appeal  —  Prejudice  —  Rulings  on  Evi- 
dence. 

Where,  in  an  action  for  the  price  of  certain 
land,  it  was  established  that  defendant  never 
agreed  to  purchase  the  land  on  his  own  account, 

Slaintiff  was  not  prejudiced  by  evidence  that 
efendant  did  not  at  any  time  tell  plaintiff  that 
he  would  purchase  his  land  at  any  price,  which 
was  objected  to  as  a  conclusion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  IS  4101-4170.] 

Appeal  from  District  Court,  Rio  Grande 
County ;  Chas.  C.  Holbrook,  Judge. 

Action  by  Enos  Keel  against  John  M. 
Schaupp.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 

Ira  J.  Bloom  field,  for  appellant.  Jesse 
Stephenson,  for  appellee. 

GABBERT,  J.  This  Is  an  appeal  from  a 
judgment  rendered  In  an  action  brought  by 
appellant,  as  plaintiff,  to  recover  from  ap- 
pellee, as  defendant,  the  purchase  price  of 
land  which  plaintiff  claimed  to  have  agreed 
to  sell  defendant,  and  which  the  latter  agreed 
to  purchase.  There  was  judgment  for  de- 
fendant, from  which  the  plaintiff  appeals. 

In  his  complaint  plaintiff  alleged,  in  eub- 
stance,  that  defendant,  in  writing  signed  by 
him,  promised  that  if  plaintiff  would  execute 
a  warranty  deed  to  certain  premises,  leav- 
ing the  name  of  the  grantee  blank,  so  that 
he  (the  defendant)  could  fill  in  the  name  of 
the  grantee  when  he  would  thereafter  sell 
the  premises,  and  send  such  deed  to  a  bank 
at  Ft.  Dodge,  Iowa,  the  bank  would  pay  him 
the  sum  of  $1,600;  that  plaintiff  accepted 
this  offer,  and  executed  and  sent  the  deed  as 
requested,  but  the  purchase  price  has  not 
been  paid.  The  defendant  answered,  deny- 
ing that  the  deed  mentioned  was  sent  on  ac- 
count of  any  contract  of  purchase  made  by 
him.  To  this  answer  a  replication  was  filed, 
reiterating  that  the  deed  was  sent  to  the 
bank  by  direction  of  defendant,  under  an 
agreement  that  he  was  to  pay  the  purchase 
price  for  the  land  therein  described.  It  ap- 
pears from  the  testimony  of  plaintiff  that  ne- 
gotiations with  respect  to  the  land  in  ques- 
tion were  first  opened  between  the  parties  in 
this  state,  when  plaintiff  stated  to  defend- 
ant that  he  had  a  place  he  would  sell.  At 
this  time  plaintiff  Informed  the  defendant 
that  $1,600  would  buy  the  land.  The  defend- 
ant made  a  memorandum  of  the  price,  say- 
ing: "You  will  hear  from  me."  Shortly 
thereafter  the  parties  again  met  on  a  train, 
at  which  time  plaintiff  requested  the  defend- 
ant to  stop  off  and  look  at  the  land ;  but  he 
declined,  saying  he  did  not  have  the  time, 


but  stated  to  the  plaintiff:  "You  will  hear 
from  me  in  a  few  days."'  Defendant  resided 
In  Iowa,  and  after  his  return  there  was  some 
correspondence  between  the  plaintiff  and  him- 
self ;  the  latter  writing  a  letter  In  which  be 
wanted  to  know  if  plaintiff  would  take  $1,- 
200  net,  adding:  "I  think  I  can  make  a  deal 
at  that  figure."  To  this  plaintiff  replied,  de- 
clining the  offer,  saying  that  he  would  take 
$1,600  for  the  land,  but  no  less.  To  this  the 
defendant  answered:  "I  do  not  know  that 
I  can  make  a  deal  at  that  figure,  but  will  try 
my  best."  Plaintiff  replied  that  he  would 
not  take  less  than  $1,600  cash.  Later  the  de- 
fendant wrote  plaintiff  as  follows:  "I  want 
you  to  make  out  a  warranty  deed,  signed  by 
yourself  and  wife,  and  bring  the  abstract 
down  to  date,  and  send  all  to  the  First 
National  Bank,  of  Ft.  Dodge,  Iowa,  and  they 
will  send  you  $1,600.  all  cash.  *  *  •  I 
want  you,  in  making  the  deed,  to  leave  the 
name  and  amount  blank,  so  I  can  fill  in  the 
name  and  amount  to  whom  I  sell.  You  will 
get  $1,600,  all  cash,  from  the  bank,  so  it  won't 
matter  to  you  what  I  get."  Plaintiff  testified 
that  upon  receiving  this  letter  he  replied, 
accepting  the  terms,  and  shortly  thereafter 
sent  the  deed  and  abstract  to  the  bank,  as 
requested.  The  deed  was  never  taken  up,  nor 
the  purchase  price  paid.  The  defendant  tes- 
tified that,  when  negotiations  were  first 
opened,  he  Informed  the  plaintiff  that  he 
did  not  want  to  buy  the  land  himself,  but 
that  he  might  be  able  to  sell  it  for  him,  to 
which  plaintiff  answered  he  would  like  to 
have  him  do  so.  Upon  this  record  the  trial 
court  found  that  the  defendant  never  agreed 
to  purchase  the  land  from  the  plaintiff,  but 
was  merely  trying  to  sell  it  for  him.  The 
contention  of  counsel  for  plaintiff  is  that  the 
testimony  establishes  that  defendant  agreed 
to  purchase  plaintiffs  land,  and  that  plaintiff 
performed  all  conditions  upon  his  part 

We  are  of  the  opinion  that  the  evidence 
clearly  sustains  the  finding  or  conclusion  of 
the  trial  court  that  the  defendant  never 
agreed  to  purchase  the  land  on  his  own  ac- 
count, but  merely  undertook  to  negotiate  a 
sale  for  a  specified  sum  to  be  paid  the  plain- 
tiff. The  arrangement  between  the  parties 
was  never  reduced  to  writing,  and  their 
agreement  must  be  deduced  from  the  oral  tes- 
timony and  letters  which  passed  between 
them.  There  Is  a  conflict  In  their  oral  tes- 
timony; but  this  conflict  was  resolved  in 
favor  of  the  defendant  by  the  trial  court, 
and  cannot  be  disturbed  on  review.  Besides, 
we  think  the  trial  court  was  right  In  deter- 
mining this  conflict  in  favor  of  the  defend- 
ant, because  the  letters  between  the  parties 
clearly  indicate  that  the  defendant  merely 
undertook  to  negotiate  a  sale  of  the  prem- 
ises to  some  one  who  would  be  willing  to 
pay  a  price  over  and  above  that  which  plain- 
tiff was  to  receive.  Otherwise,  the  defend- 
ant would  not  have  employed  the  expres- 
sion in  his  letter,  wherein  he  inquired  if 
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plaintiff  would  take  $1,200  net:  "I  think  I 
can  make  a  deal  at  that  figure" — or  have 
stated,  when  plaintiff  informed  him  that  he 
would  not  take  less  than  $1,600:  "I  do  not 
know  that  I  can  make  a  deal  at  that  fig- 
ure, but  will  try  my  best."  Nor  would  he 
have  stated,  in  bis  letter  which  the  plaintiff 
seems  to  rely  upon  as  evidencing  the  con- 
tract which  he  says  he  accepted:  "I  want 
you,  In  making  the  deed,  to  leave  the  name 
and  amount  blank,  so  that  I  can  fill  in  the 
name  and  amount  to  whom  I  sell.  You  will 
get  $1,600,  all  cash,  from  the  bank,  so  it  won't 
matter  to  you  what  I  get."  From  these  let- 
ters It  is  evident  that  a  sale  depended  upon 
the  defendant  finding  a  purchaser  at  a  price 
above  that  which  plaintiff  was  to  receive. 
An  arrangement  between  the  owner  of  land 
and  another,  to  the  effect  that  the  latter 
will  pay  a  specified  sum  for  such  land  In  the 
event  he  finds  a  purchaser,  does  not  render 
the  person  merely  undertaking  to  negotiate 
a  sale  upon  such  conditions  liable  to  the  own- 
er as  purchaser. 

During  the  course  of  the  examination  of 
defendant  he  was  asked,  "Did  you  at  any 
time  tell  Mr.  Keel  that  you  would  purchase 
his  land  at  any  price?"  to  which  he  replied, 
"I  did  not."  This  was  objected  to  by  counsel 
for  plaintiff  upon  the  ground  that  the  wit- 
ness should  not  be  permitted  to  state  his 
conclusions.  The  objection  was  overruled. 
Conceding  that  the  objection  was  good,  plain- 
tiff was  not  prejudiced,  because  we  think  it 
Is  established  beyond  all  dispute,  by  the  let- 
ters to  which  we  have  referred,  that  defend- 
ant never  agreed  to  purchase  the  land  on 
his  own  account.  The  admission  of  incompe- 
tent testimony,  which  it  affirmatively  appears 
was  not  prejudicial,  is  not  reversible  error. 

The  Judgment  of  the  district  court  is  af- 
firmed. 

Affirmed. 

STEELE,  C.  J.,  and  CAMPBELL,  J.,  con- 
cur. 


CITY  OF  COLORADO  SPRINGS  v. 
NEVILLE. 

(Supreme  Court  of  Colorado.    Feb.  3,  1908.) 

1.  Municipal   Corporations  —  Defects  in 
Streets— Notice  ok  Claim. 

Sess.  Laws  1809.  p.  365,  c.  145,  provides 
that,  before  a  city  of  the  first  class  shall  be  lia- 
ble for  injuries  received  on  its  streets,  notice 
must  be  given  stating  "when,  where,  and  how 
the  injury  was  received,  and  the  extent  there- 
of." Held,  that  a  notice  that  plaintiff  "received 
personal  injuries  on  account  of  the  negligence 
of  said  city  of  Colorado  Springs,  for  which  she 
intends  to  hold  said  city  liable  for  damages 
sustained  in  that  regard,"  is  insufficient. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  §§  1696-1707.] 

2.  Same— Legislative  Contbol  —  Liability 
for  Injuby — Condition  Pbecedent. 

Municipal  corporations  organized  under  the 
general  municipal  corporation  act  have  such 
rights  and  powers  and  are  subject  to  such  lia- 
bilities as  the  General  Assembly  may  give  or 


impose,  and  an  obligation  may  be  imposed  for 
injuries  caused  by  defects  in  streets  or  side- 
walks, and  making  it  a  condition  precedent  to 
such  a  liability  that  a  notice  of  such  injury  be 
given  the  city. 

3.  Statutes— Retroactive  Operation— Stat- 
utes Impairing  Vested  Rights. 

Retrospective  effect  will  never  be  given  a 
law,  unless  the  intention  of  the  Legislature  to 
give  it  such  effect  is  clearly  manifest;  and  a 
constitutional  prohibition  against  such  legisla- 
tion renders  void  retrospective  laws  affecting 
vested  rights  injuriously. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  §  344.] 

4.  Municipal  Cobpobations  —  Tobts  —  De- 
fects in  Stbeets  —  Actions  —  Notice  of 
Claim— Statutory  Provisions. 

Sess.  Laws  1899,  p.  365,  e.  145,  provides 
that,  before  a  city  of  the  first  class  shall  be  lia- 
ble for  injuries  received  on  its  streets,  a  notice 
must  be  given  stating  "when,  where,  and  how 
the  injury  was  received,  and  the  extent  thereof." 
Sess.  Laws  1903,  p.  457.  c.  175,  approved  April 
9,  1903,  became  a  law  90  days  thereafter,  and 
provides  that,  as  a  condition  precedent  to  lia- 
bility of  a  city  for  injuries  due  to  its  negli- 
gence, a  notice  must  be  given  of  the  "time, 
place,  and  cause  of  injury."  Held,  that  notice 
of  an  injury  which  occurred  June  ll,  1903,  must 
be  given  under  the  law  of  1899. 

Appeal  from  District  Court,  Ei  Paso  Coun- 
ty; Louis  S.  Cunuingliam,  Judge. 

Action  by  Ella  Neville  against  the  city  of 
Colorado  Springs.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed. 

J.  W.  Sheafer,  City  Atty.,  Sheafer  &  Kin- 
ney, and  Win.  C.  Robinson,  for  appellant. 
George  Gardner,  for  appellee. 

CAMPBELL,  J.  The  plaintiff,  Mrs.  Ne- 
ville, claiming  to  have  been  injured  by  fall- 
ing on  one  of  defendant's  sidewalks,  recov- 
ered a  Judgment  against  defendant,  the  city 
of  Colorado  Springs,  a  city  of  the  first  class, 
from  which  judgment  defendant  appeals. 

Of  the  numerous  errors  asigned  only  one 
will  be  considered,  as  its  decision  in  favor 
of  the  city's  contention  necessitates  a  re- 
versal of  the  Judgment.  The  injuries  were 
inflicted  June  11,  1903.  The  statute  then  In 
force  (Sess.  Laws  1899,  p.  365,  c.  145)  pro- 
vided: "Before  any  city  of  the  first  class 
shall  be  liable  for  damages  to  any  person  In- 
jured upon  any  of  the  streets,  avenues,  al- 
leys or  sidewalks  of  the  city,  the  person  so 
injured,  his  agent  or  attorney,  shall  give  the 
mayor,  city  clerk  or  city  council  notice  In 
writing  of  such  Injury  within  six  months 
after  the  same  has  been  received,  stating  in 
such  notice  when,  where,  and  how  the  In- 
jury was  received,  and  the  extent  thereof." 
The  Fourteenth  General  Assembly  (Sess. 
Laws  1903,  p.  457,  c.  175)  passed  an  act  con- 
cerning liabilities  of  cities  and  towns  for 
personal  Injuries,  which  was  approved  April 
9,  1903,  and  became  a  law  90  days  thereaft- 
er, section  1  of  which  is:  "No  action  for  the 
recovery  of  compensation  for  personal  In- 
jury or  death  against  any  city  of  the  first  or 
second  class  or  any  town,  on  account  of  Its 
negligence,  shall  be  maintained  unless  writ- 
ten notice  of  the  time,  place  and  cause  of 
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injury  Is  given  to  the  clerk  of  the  city,  or 
recorder  of  the  town,  by  the  person  Injured, 
his  agent  or  attorney,  within  ninety  (90) 
days  and  the  action  Is  commenced  within 
two  years  from  the  occurrence  of  the  acci- 
dent causing  the  injury  or  death."  Before 
beginning  the  action,  and  on  July  21,  1903, 
after  the  act  of  1903  took  effect,  plaintiff 
served  upon  the  city  clerk  of  defendant  a  no- 
tice, avowedly  given  as  a  compliance  there- 
with, which,  inter  alia,  stated  that  she  "re- 
ceived personal  injuries  on  account  of  the 
negligence  of  the  said  city  of  Colorado 
Springs,  for  which  she  Intends  to  hold  said 
city  liable  for  damages  sustained  in  that 
regard."  When  on  the  trial  plaintiff  offered 
in  evidence  a  copy  of  this  notice,  defendant 
objected  thereto  upon  the  ground  that  it  was 
not  such  a  notice  as  is  required  by  law.  The 
particular  defect  thereof  is  said  to  be  that 
the  injuries  were  not  therein  described  at 
all,  or  their  extent  given,  as  the  act  of  1899 
requires. 

It  becomes  Important,  therefore,  to  deter* 
mine  so  far  as  concerns  plaintiff's  cause  of 
action,  which  one  of  the  foregoing  acts  con- 
cerning notice  applies;  for,  if  the  rights  of 
the  parties  are  governed  by  the  act  of  1899, 
the  notice  was  clearly  insufficient  under  the 
decision  of  our  Court  of  Appeals  hi  City  of 
Denver  v.  Barron,  6  Colo.  App.  72,  39  Pac. 
989.  See,  also,  Stoors  v.  City  of  Denver,  19 
Colo.  App.  159,  73  Pac.  1094.  Indeed,  plain- 
tiff makes  no  claim  that  this  notice  is  suf- 
ficient under  this  act;  but  her  contention  is 
that  the  act  of  1903,  being  a  law  in  force  at 
the  time  the  notice  was  given  (July  21,  1903), 
controls,  and  as  this  notice  was  strictly  In 
accordance  with  its  requirements,  which 
an;  different  and  less  onerous  than  those  con- 
tained In  the  act  of  1899,  her  compliance 
with  the  later  act  entitles  her  to  maintain 
this  action.  Municipal  corporations  organiz- 
ed, as  is  the  city  of  Colorado  Springs,  under 
the  general  municipal  Incorporation  act, 
have  such  rights  and  powers,  and  are  sub- 
ject to  such  obligations  and  liabilities  as  the 
General  Assembly  sees  fit  to  give  or  Impose. 
For  damages  Incurred  by  injuries  upon  Its 
streets  or  sidewalks  the  General  Assembly 
may  or  may  not  impose  an  obligation  upon 
them  to  respond  therefor.  It  Is  competent, 
therefore,  for  the  General  Assembly  to  pass 
statutes  like  those  we  are  considering,  mak- 
ing a  condition  precedent  to  the  attaching 
of  liability  for  such  injuries,  or  the  right  to 
«ue  therefor,  the  giving  of  a  notice  of  this 
character.  Cunningham  v.  Denver,  23  Colo. 
38.  45  Pac.  :JT»0.  58  Am.  St.  Rep.  212.  These 
statutes  therefore,  are  valid,  and  to  settle 
the  rights  of  these  parties  the  point  for  de- 
cision is:  With  which  one  was  plaintiff  ob- 
liged to  comply  in  giving  notice. 

In  those  jurisdictions  where  there  Is  no 
constitutional  inhibition  upon  retrospective 
legislation,  unless  the  intention  of  the  Leg- 
islature is  clearly  manifested  to  the  con- 
trary, the  courts  will  give  only  a  prospective 


effect  to  public  laws;  and  where,  as  In, 
Colorado,  there  is  a  constitutional  prohibi- 
tion against  this  species  of  legislation,  it 
would  be  beyond  the  power  of  the  Legisla- 
ture, even  by  manifesting  Its  Intention  to  do 
so,  to  pass  retrospective  laws  which  sub- 
stantially affect  Injuriously  vested  righta 
Though  the  title  of  the  act  of  1903  provides 
for  a  repeal  of  Inconsistent  acts,  there  is  no 
express  repeal  In  the  body  of  the  statute; 
and  if  the  statute  in  any  respect  repeals  or 
amends  the  act  of  1899,  It  is  by  implication 
only.  It  is  not  necessary,  however,  for  us 
now  to  determine  whether  the  later  operates 
as  an  implied  repeal  or  amendment  of  the 
earlier  act.  For  our  present  purpose  we  may 
assume  that  the  intention  of  the  General  As- 
sembly was  to  accomplish  Its  repeal.  In  the 
act  of  1903  no  intention  whatever  is  shown, 
and,  if  it  was,  effect  could  not  be  given  to 
it,  to  make  it  apply  to  existing  causes  of 
action.  It  Is  restricted  to  causes  of  action 
for  injuries  which  c<iall  thereafter  be  sus- 
tained. In  the  leading  case  of  Denver, 
South  Park  &  Pac.  Ry.  Co.  v.  Woodward,  4 
Colo.  162,  the  court,  speaking  by  Thatcher, 
C.  J.,  of  our  constitutional  provision  against 
retrospective  legislation,  said  that  it  "oper- 
ates as  a  saving  clause  incorporated  into  the 
repealing  section";  and  he  further  said  that 
"neither  an  affirmative  enactment  nor  a  re- 
pealing statute  can  be  so  construed  under 
our  Constitution  as  to  retroact  upon  and  im- 
pair or  take  away  accrued  rights,  which 
by  the  authority  of  law  and  In  the  manner 
pointed  out  by  it  bad  been  previously  assert- 
ed." In  Brown  v.  Challis,  23  Colo.  145,  46 
Pac.  679,  It  was  held  to  be  incompetent  for 
the  Legislature  to  create  a  new  ground  for 
the  support  of  an  existing  cause  of  action, 
or  to  take  away  any  legal  defense  to  such  ac- 
tion; and  our  Court  of  Appeals  in  Day  v. 
Madden,  9  Colo.  App.  404,  48  Pac.  1053,  said 
that  any  law  which  deprives  a  party  of  any 
vested  right  of  action  or  defense  has  been 
universally  held  unconstitutional  and  void 
under  similar  constitutional  provisions. 

It  is  clear,  therefore,  under  these  and  oth- 
er authorities  which  might  be  cited,  that, 
without  respect  to  the  effect  or  bearing  up- 
on this  case  of  the  general  savings  act  of 
1891  (Sess.  Laws  3891,  p.  366),  our  consti- 
tutional provision  (section  11  of  article  2) 
against  retrospective  legislation  operates  as 
a  saving  clause  incorporated  into  the  act 
of  1903,  if  the  latter  is,  as  plaintiff  claims,  a 
repeal  of  the  act  of  1899  saving  to  plaintiff 
her  vested  cause  of  action,  and  to  defendant 
its  defenses  thereunder,  which  could  not  be 
taken  away.  The  liability  of  the  city  for 
the  Injuries  which  plaintiff  sustained  was 
conditioned  by  the  act  of  1899,  among  other 
things,  upon  the  giving  of  the  prescribed  no- 
tice. Thereunder  defendant's  liability  did 
not  attach,  and  it  had  a  substantial  defense 
to  the  maintenance  of  an  action  by  the 
plaintiff,  if  she  did  not,  within  the  specified 
time,  give  the  prescribed  notice.   It  was  not 
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competent  for  the  General  Assembly,  even 
had  It  bo  intended,  which  it  did  not,  after 
the  defendant's  right  of  defense  became 
vested,  thereafter  seriously  to  impair  or 
take  it  away. 

For  the  failure  of  plaintiff  to  give  the  stat- 
utory notice  required  this  judgment  must  be 
reversed,  and  the  cause  remanded. 

Reversed. 

STEELE,  C.  J.,  and  GABBERT,  J.,  concur. 


LA  FITTE  v.  CITY  OF  FT.  COLLINS. 
(Supreme  Court  of  Colorado.    Feb.  3,  1908.) 

1.  Appeal— Review— Questions  Considered 
— Error  in  Other  Cases. 

In  an  Action  for  violation  of  a  city  ordi- 
nance, an  order  was  entered  on  motion  of  de- 
fendant's attorney,  after  the  case  had  been  tak- 
en under  advisement,  to  submit  on  the  evidence 
produced  two  other  cases  against  defendant  for 
violation  of  other  ordinances.  Held,  that  the 
order  did  not  consolidate  the  cases  for  trial  and 
purposes  of  appeal,  and  assignments  of  error 
rtaining  to  the  two  casps  not  tried  could  not 
considered  on  appeal  from  the  case  tried. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §§  59,  GO.] 

2.  Same  —  Record  —  Bill  of  Exceptions  — 
Reservation  of  Grounds  of  Review. 

Where  a  motion  for  change  of  venue  and 
the  affidavits  in  support  thereof  are  not  within 
the  hill  of  exceptions,  and  no  exception  was 
saved  to  the  ruling  of  the  court  on  the  motion, 
error  in  denying  the  motion  will  not  be  consid- 
ered on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  2875.] 

3.  Same— Insufficiency  of  Evidence  —  Ex- 
ceptions in  Record. 

Objections  that  the  evidence  is  insufficient 
to  support  the  judgment  will  not  be  considered, 
where  exceptions  on  that  ground  are  not  made  a 
part  of  the  record  by  bill  of  exceptions ;  recitals 
in  the  record  of  an  exception  to  the  findings 
and  in  the  order  allowing  the  appeal  of  excep- 
tion to  the  judgment  being  insufficient. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  2441-2451.] 

4.  Municipal  Corporations  —  Proceedings 
of  Council  —  Ordinances— Evidence- 
Proof  of  Passage  and  Publication. 

In  an  action  for  violation  of  a  city  ordi- 
nance; the  original  record  of  the  meeting  of  the 
council  at  which  the  ordinance  was  passed,  pro- 
duced by  the  city  clerk,  and  showing  that  the 
maj'or  and  seven  of  the  eight  aldermen  of  the 
city  were  present  at  the  meeting,  and  that  on  its 
final  passage  all  the  aldermen  present  voted  aye 
and  that  the  mayor  declared  it  adopted,  is  com- 
petent to  show  the  passage  of  the  ordinance,  and 
the  files  of  a  newspaper,  produced  by  the  editor, 
showing  that  the  ordinance  was  properly  pub- 
lished, are  competent  to  prove  its  publication ; 
Mills'  Ann.  St.  8  4443,  providing  that  the  book 
of  ordinances  shall  be  prima  facie  evidence  that 
the  ordinances  contained  therein  have  been  pub- 
lished, not  making  such  book  the  sole  means  of 
proving  publication. 

5.  Evidence— "Prima  Facje  Evidence." 

"Prima  facie  evidence"  is  evidence  suffi- 
cient to  establish  a  fact,  unless  rebutted. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  pp.  5549,  5550;  vol.  8,  p. 
7702.] 

Appeal  from  Larimer  County  Court;  J. 
Mack  Mills,  Judge. 


Action  by  the  city  of  Ft  Collins  against 
Marie  La  Fltte.  Judgment  in  police  court 
for  plaintiff.  Defendant  appealed  to  the 
county  court,  where  plaintiff  again  recovered 
judgment,  and  defendant  appeals.  Affirmed. 

J.  H.  Feeny,  E.  A  Ballard,  and  C.  M. 
Bice,  for  appellant.  Cornelius  Ferris,  Jr„  for 
appellee. 

MAXWELL,  J.  Three  separate  complaints 
were  filed  in  the  police  magistrate's  court  of 
the  city  of  Ft.  Collins,  charging  appellant 
with  having  violated  three  ordinances  of  the 
city,  which  are  designated  as  "Ordinance  No. 
17,  1889,"  "Ordinance  No.  14,  1902,"  and  "Or- 
dinance No.  3, 1903."  Trials  resulted  in  Judg- 
ment against  appellant  upon  the  three  com- 
plaints, from  which  judgments  appeals  were 
taken  to  the  county  court,  where  the  appeals 
were  docketed  and  numbered  2,502,  2.503, 
and  2,504,  respectively.  Trial  was  had  to  the 
court;  a  jury  being  expressly  waived.  Pre- 
ceding the  Introduction  of  evidence,  by  agree- 
ment of  the  parties.  It  was  ordered  by  the 
court  that,  each  case  be  tried  separately,  and 
that  case  No.  2,502  be  tried  first,  being  the 
case  for  the  violation  of  Ordinance  No.  17, 
1889.  After  the  evidence  had  been  intro- 
duced and  the  court  had  taken  the  case  un- 
der advisement,  the  following  appears  in  the 
record:  "And  thereupon,  on  motion  of  the 
attorney  for  defendant,  it  is  ordered  by  the 
court  that  cases  Nos.  2,503  and  2,504  be  and 
they  are  hereby  submitted  to  the  court  upon 
the  evidence  produced  in  case  No.  2,502.** 
Thereafter  the  court  found  the  issues  In  fa- 
vor of  appellee,  and  rendered  Judgment 
against  appellant  in  the  sum  of  $200  and 
costs  in  each  case,  and,  after  denying  the 
motion  for  a  new  trial,  entered  an  order  al- 
lowing an  appeal  to  the  Court  of  Appeals 
upon  the  filing  of  an  appeal  bond  in  the  sum 
of  $400. 

Counsel  for  appellant  says,  in  his  printed 
brief,  that  the  three  cases  were  consolidated 
for  trial  and  for  the  purposes  of  appeal.  A 
thorough  search  of  the  record  presented  does 
not  warrant  this  position.  The  order  made 
by  the  court  on  the  motion  of  the  attorney 
for  defendant,  appellant  here,  after  the  case 
on  trial  had  been  taken  under  advisement, 
amounts  to  nothing  more  than  the  submis- 
sion of  the  other  two  cases  upon  the  evidence 
Introduced  In  the  case  which  had  been  tried. 
There  is  nothing  In  the  record  touching  this 
question,  other  than  the  order  above  quoted; 
so  counsel  is  in  error  in  assuming  that  the 
cases  were  consolidated  for  trial  and  pur- 
poses of  appeal.  This  conclusion  eliminates 
from  consideration  all  assignments  of  error 
urged  by  counsel  pertaining  to  the  two  cases 
which  are  not  In  this  court  upon  this  ap- 
peal. It  is  due  counsel  for  appellant,  who 
signs  the  brief  filed  In  this  court,  to  state 
that  he  did  not  try  the  case  in  the  court  be- 
low, nor  did  he  prepare  the  transcript  filed 
in  this  court 
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It  is  urged  (1)  that  the  court  erred  in 
denying  the  motion  for  change  of  venue, 
based  upon  the  alleged  prejudice  of  the  in- 
habitants of  the  county  and  of  the  judge  of 
the  county  court;  (2)  that  the  evidence  was 
insufficient  to  warrant  the  judgment  ren- 
dered. 

1.  Tbe  motion  for  change  of  venue  and  the 
affidavits  in  support  thereof  are  not  within 
the  bill  of  exceptions,  and  no  exception  was 
saved  to  the  ruling  of  the  court  upon  the  mo- 
tion, which  are  sufficient  reasons  for  declin- 
ing to  consider  this  question.  Duncan  v. 
Thomas,  17  Colo.  App.  522,  524,  69  Pac.  810. 

2.  No  exception  was  saved  to  the  findings 
or  judgment  Recitals  in  the  record  of  an 
exception  to  the  findings,  and  in  tbe  order 
allowing  the  appeal  of  an  exception  to  the 
judgment,  are  no  evidence  that  exceptions 
were  taken.  Exceptions  are  made  part  of 
the  record  only  by  bill  of  exceptions,  allow- 
ed, signed,  and  sealed  by  the  judge  who  pre- 
sided at  the  trial.  Goldsmith  v.  Newhouse, 
19  Colo.  App.  1,  4,  72  Pac.  809,  and  cases 
cited.  Hence  we  cannot  consider  the  assign- 
ment of  error  challenging  the  sufficiency  of 
the  evidence  to  support  the  findings  and  Judg- 
ment. 

3.  It  Is  contended  that  there  was  a  fail- 
ure of  competent  proof  of  the  passage  and 
publication  of  Ordinance  No.  17,  1889.  The 
clerk  of  the  city,  sworn  as  a  witness  for  ap- 
pellee, produced  the  original  record  of  the 
minutes  of  the  meeting  of  the  city  council 
of  Ft.  Collins  held  June  4,  1889,  which  rec- 
ord was  admitted  in  evidence,  and  showed 
that  the  mayor  and  seven  of  the  eight  alder- 
men of  the  city  were  present  at  the  meeting; 
that  Ordinance  No.  17,  1889,  was  taken  up, 
read,  and  put  upon  its  final  passage;  that 
the  ayes  and  nays  were  called,  and  the 
names  of  the  seven  aldermen  present  were 
recorded  as  voting  aye,  and  the  mayor  de- 
clared the  ordinance  passed  and  adopted. 
Section  4445,  Mills'  Ann.  St.  The  editor 
of  the  Ft.  Collins  Courier,  a  newspaper  pub- 
lished within  the  limits  of  the  corporation, 
a  witness  sworn  for  appellee,  produced  the 
files  of  the  Courier  for  1889,  which  were 
introduced  in  evidence,  and  showed  that  the 
ordinance  in  question  was  published  in  that 
paper  June  G,  1889.  Counsel  argues  that  sec- 
tion 4443,  Mills'  Ann.  St.,  is  mandatory  as 
to  the  manner  of  proving  the  publication  of 
an  ordinance,  and  that  the  passage  and  pub- 
lication of  an  ordinance  can  only  be  proved 
by  the  Introduction  in  evidence  of  the  book 
of  ordinances  therein  provided  for. 

The  last  paragraph  of  the  section  complete- 
ly refutes  the  argument  of  counsel.  It  is: 
"The  book  of  ordinances  herein  provided  for 
shall  be  taken  and  considered  in  all  courts 
of  this  state  as  .prima  facie  evidence  that 
such  ordinances  have  been  published  as  pro- 
vided by  law."  Prima  facie  evidence  means 
evidence  which  is  sufficient  to  establish  the 
fact,  unless  rebutted — evidence  which,  stand- 


ing alone  and  unexplained,  would  maintain 
the  proposition  and  warrant  the  conclusion 
to  support  which  It  is  introduced.  22  A.  & 
E.  Ency.  1294.  The  statute  was  intended  to 
provide  a  convenient  method  of  proving  the 
fact  that  an  ordinance  had  been  published 
as  required  by  law,  and  not  for  the  purpose 
of  making  the  book  of  ordinances  the  only 
and  exclusive  evidence  of  such  fact,  as  con- 
tended by  counsel.  There  was  no  error  In 
the  reception  of  the  evidence  introduced  to 
prove  the  passage  and  publication  of  the  or- 
dinance. 

This  disposes  of  all  the  assignments  of  er- 
ror available  to  appellant,  with  the  result 
that  the  judgment  must  be  affirmed. 

Affirmed. 

STEELE,  C.  J.,  and  HELM,  J.,  concur. 


MERRILL  v.  SUFFA. 
(Supreme  Court  of  Colorado.    Feb.  3,  1908.) 

1.  Mandamus— Nature  of  Action. 

Where  mandamus  is  invoked  for  the  protec- 
tion of  the  purely  private  right  of  the  appli- 
cant, the  proceedings  may  be  conducted  in  the 
names  of  the  real  parties  in  interest,  mandamus 
being,  under  the  Code,  a  civil  action. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Mandamus,  287.] 

2.  Same— Joinder  of  Causes. 

In  mandamus,  the  alternative  writ  must 
not  include  more  thau  one  cause,  whether  of  the 
same  or  many  individuals,  because  two  or  more 
distinct  rights  which  the  petitioner  may  have 
growing  out  of  two  or  more  entirely  distinct 
wrongs  committed  against  him  cannot  be  joined 
in  the  same  mandamus. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Mandamus,  §  C] 

3.  Same  — Parties  — Enforcement  of  Right 
to  Inspect  Corporate  Books. 

In  mandamus  by  a  stockholder  to  enforce 
his  right  to  inspect  the  corporate  books,  it 
is  not  necessary  to  make  the  corporation  a  party 
respondent,  and  it  is  sufficient  to  make  the  of- 
ficer on  whom  the  statutory  duty  is  devolved  such 
party. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Mandamus,  g§  291-293.] 

4.  Same — Joinder  of  Causes  of  Action — In- 
spection of  Corporate  Books. 

The  acts  of  the  secretary  of  different  cor- 
porations in  refusing  leave  to  a  stockholder  to 
inspect  the  books  of  the  corporation*  are  «ep- 
arate  and  distinct  wrongs  committed  against  the 
stockholder,  though  the  same  i>erson  is  the  sec- 
retary of  all  the  corporations,  and  one  peti- 
tion for  mandamus  by  the  stockholder  to  compel 
the  secretary  to  permit  inspection  of  tLe  books 
of  the  corporations  is  bid  for  improperly  unit- 
ing several  causes  of  action,  within  Mills'  Ann. 
Code,  §  70,  providing  that  in  no  event  shall 
causes  of  action  be  joined  unless  they  affect  all 
the  parties  in  the  same  character  and  capacity. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  D.'g. 
vol.  33,  Mandamus,  §  6.] 

5.  Pleading— Improper  Joinder  of  Causes 
of  Action— Remedy. 

Where  several  distinct  causes  of  action 
which  may  properly  be  joined  have  been  com- 
mingled in  one  statement,  a  motion  is  the  prop- 
er remedy  to  compel  a  separate  statement,  but 
where  the  objection  is  that  the  causes  of  action 
cannot  be  joined,  demurrer  is  the  appropriate 
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remedy  when  the  defect  appears  on  the  face  of 

the  complaint. 

[Ed.  Note.— Por  cases  In  point,  see  Cent  Dig. 
Tol  30,  Pleading,  {§  435,  1194-1198.] 

6.  Mandamus—  Parties— Misjoinder  of  Pas- 
ties Respondent. 

Since  the  acui  of  the  secretary  of  different 
corporations  in  refusing  leave  to  a  stockholder 
to  inspect  the  books  of  the  corporations  are  sep- 
arate and  distinct  wrongs  against  the  stockhold- 
er, though  the  same  person  is  the  secretary  of 
all  the  corporations,  one  petition  for  mandamus 
by  the  stockholder  to  compel  the  secretary  to 
permit  inspection  of  the  books  of  the  corpora- 
tions is  bad  for  misjoinder  of  parties  respond- 
ent, there  being  a  misjoinder  in  suing  one  in- 
dividual in  different  representative  capacities. 

Appeal  from  District  Court,  City  and  Coun- 
ty c»i  Denver;  F.  T.  Johnson,  Judge. 

Mandamus  by  George  A.  Suffa  against  N. 
C.  Merrill,  secretary  of  certain  corporations, 
to  compel  resiKjndent  to  give  petitioner  ac- 
cess to  corporute  books.  From  a  judgment 
awarding  a  peremptory  writ,  respondent  ap- 
peals.   Reversed  and  remanded. 

George  S.  Redd,  for  appellant  Horace  Q. 
Bensou  and  De  Witt  O.  Webber,  for  appellee. 

CAMPRELI*  J.  Action  In  mandamus. 
The  petition  for  the  writ  designates  the  par- 
ties as  petitioner  and  respondent  respective- 
ly. Where,  as  here,  the  writ  is  Invoked  for 
the  protection  of  the  purely  private  right  of 
the  applicant,  the  proceedings  may  be  con- 
ducted In  the  names  of  the  real  parties  in 
Interest,  and  therefore  with  equal  propriety 
they  might  be  called  plaintiff  and  defendant, 
mandamus  being,  under  our  Code,  regarded 
as  a  civil  action.  Stoddard  v.  Benton,  6 
Colo.  508;  Orman  v.  People,  18  Colo.  App. 
802,  71  Pac.  430. 

The  petitioner,  a  stockholder  in  each  of 
eight  separate  and  independent  corporations, 
having,  after  due  demand,  been  deprived,  as 
he  says,  of  his  statutory  right  to  inspect 
the  stock  books  and  other  books  and  papers 
of  these  different  corporations  by  the  secre- 
tary thereof,  who  is  one  and  the  same  in- 
dividual, the  respondent  herein,  filed  this 
petition  to  compel  respondent  as  secretary 
of  each  company,  to  give  him  access  to  such 
books  and  papers  with  the  privilege  of  mak- 
ing and  carrying  away  extracts  therefrom. 
To  the  alternative  writ  which  was  issued 
upon  filing  the  petition,  respondent  demurred 
upon  a  number  of  distinct  grounds,  two  of 
which  are:  (1)  A  misjoinder  of  parties  re- 
spondent; (2)  an  Improper  union  of  several 
causes  of  action.  The  court  overruled  the 
demurrer,  and,  respondent  electing  to  stand 
thereby  the  alternative  writ  was  made  per- 
emptory, and  from  the  final  judgment  award- 
ing the  same  respondent  appeals 

Without  so  deciding,  we  shall  assume,  for 
oar  present  purpose,  that  the  alternative 
writ  alleges  a  proper  demand  and  refusal, 
and  shows  that  petitioner  has,  ha  other  re- 
spects, brought  himself  within  the  statute 
which  enjoins  upon  the  secretary  of  a  corpo- 
ration, Intrusted  with  its  books,  records,  and 


papers,  the  duty  of  allowing  an  inspection 
thereof  by  certain  stockholders  at  a  proper 
time  and  place.  It  is  manifest,  however, 
that  the  special  demurrer  should  have  been 
sustained. 

The  misjoinders  complained  of  are  said 
to  consist  in  the  facts  that  each  of  the  sep- 
arate corporations  Is  a  distinct  legal  entity, 
neither  one  of  which,  nor  its  secretary,  has 
any  connection  whatever  with  any  other  cor- 
poration or  its  secretary,  nor  any  Interest  in 
this  application,  so  far  as  concerns  any  of 
the  other  corporations,  or  its  secretary;  and 
that  if  petitioner  has  an  action  against  re- 
spondent in  his  official  capacity  as  secretary 
of  any  of  these  corporations,  the  action  is 
founded  upon  a  tort  entirely  distinct  from 
the  tort  committed  by  him  as  secretary  of 
either  of  the  others,  and,  as  secretary  of  one, 
he  has  no  Interest  in  any  manner  affecting 
him  in  his  capacity  of  secretary  of  any  of 
the  other  corporations;  and  the  tort,  if  any, 
which  he  has  committed  as  secretary  of  one, 
was  in  a  representative  capacity  which  la 
not  the  same  as,  but  different  from,  the  ca- 
pacity in  which  he  acta  as  secretary  of  the 
others.  We  think  this  contention  of  respond- 
ent is  sound.  It  is  a  primary  rule  in  manda- 
mus that  the  alternative  writ  must  not  in- 
clude more  than  one  case,  whether  of  the 
same  or  many  individuals,  because  two  or 
more  distinct  rights  which  the  petitioner  may 
have,  growing  out  of  two  or  more  entirely 
distinct  wrongs  committed  against  him,  can- 
not be  joined  In  the  same  mandamus.  Tap- 
ping on  Mandamus,  *324. 

In  order  to  enforce  the  right  of  inspection 
here  demanded,  it  is  not  necessary  to  make 
the  corporation  a  party  respondent  but  mere- 
ly Its  officer  upon  whom  the  statutory  duty 
is  devolved.  Yet  even  though  respondent  at 
the  same  time  and  by  the  same  act  commit- 
ted a  wrong  upon  the  same  person  (the  peti- 
tioner) by  refusing,  as  secretary  of  the  eight 
distinct  corporations,  the  inspection  demand- 
ed, the  same  act  constituted  eight  separate 
and  distinct  torts  The  denial  of  the  right 
of  Inspection  In  each  case,  In  his  capacity  as 
secretary,  constituted  a  single  wrong  by  re- 
spondent, a  violation  of  a  duty  imposed  by 
statute,  eight  wrongs  In  all,  and  gave  rise  to 
eight  separate  rights  and  causes  of  action  in 
petitioner's  favor.  Some  torts  are  In  their 
nature  several,  not  joint— as  slander.  As 
secretary  of  one  of  these  corporations,  re- 
spondent could  not  in  the  nature  of  things, 
be  guilty  of  a  tort  which,  as  secretary  of  an- 
other, he  committed  against  petitioner  in  re- 
fusing access  to  its  books.  The  torts  are  of 
the  same  kind,  but  committed  by  different 
persons  or  the  same  individual  acting  in 
different  capacities.  Doubtless,  petitioner 
would  be  the  first  to  admit  this  if  he  were 
suing  for  the  penalty  the  statute  gives  for 
a  wrongful  refusal.  In  their  nature  they 
were  several,  and  not  joint  torts,  and  could 
not  be  Joined  in  one  action.  The  respondent 
is  not  sued  in  his  individual  but  In  his  of- 
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flcinl  or  representative  capacity.  Each  of 
the  eight  corporations  is  a  distinct  and  sepa- 
rate legal  entity.  True,  the  same  individual 
(Merrill),  who  is  secretary  of  one,  Is  the  sec- 
retary of  each  of  the  others,  but  his  repre- 
sentative capacity  as  secretary  of  one  Is  a 
different  capacity  from  that  in  which  he  Is 
secretary  of  the  others,  and  Is  Just  as  distinct 
as  is  that  of  the  corporate  entities  them- 
selves. So  that  when  he  Is  sued,  as  here,  as 
secretary  of  each  of  eight  distinct  corpora- 
tions, he  is  sued  In  eight  different  representa- 
tive capacities,  Just  as  if  the  action  was 
brought  against  eight  different  individual 
secretaries.  The  rule  against  such  Joinders 
has  thus  been  stated  by  the  learned  author  of 
the  article  on  Mandamus  In  20  Cyc.  447: 
4'In  the  absence  of  statute  to  the  contrary, 
separate  and  distinct  rights,  whether  of  one 
person  or  of  several  persons  respectively, 
cannot  be  Joined  for  the  purpose  of  enforce- 
ment In  one  mandamus  proceeding,  whether 
the  different  duties  rest  on  one  person  or 
on  several  persons  respectively."  Section  70, 
Mill's  Ann.  Code,  relates  to  the  Joinder  of 
causes  of  action,  but  does  not  permit  of  such 
a  Joinder  as  was  attempted  here.  That  sec- 
tion expressly,  inter  nlla,  says  that,  in  no 
event,  shall  causes  of  action  be  Joined  un- 
less they  affect  all  the  parties,  and  affect 
them  In  the  same  character  and  capacity.  A 
Joinder  of  causes  of  action,  such  as  is  here 
attempted,  is  Just  as  Improper  as  would  be 
in  one  action  the  union  of  eight  distinct 
causes  of  action,  based  upon  eight  distinct 
wrongs  which,  as  executor  of  eight  separate 
and  distinct  estates,  respondent  had  com- 
mitted against  petitioner.  We  have  been  cit- 
ed to  no  authorities,  and  have  found  none, 
sustaining  such  Joinder  of  causes  of  action,  or 
of  parties  respondent. 

The  point  made  by  petitioner  that  a  mo- 
tion, and  not  a  demurrer,  is  the  remedy  for 
a  misjoinder  of  causes  of  action  is  not  good. 
Where  several  distinct  causes  of  action 
which  might  be  properly  Joined  have  been 
commingled  in  one  statement,  a  motion  is 
the  proper  remedy  to  compel  a  separate 
statement:  but  where  the  objection  is  that 
the  causes  of  action  cannot  be  joined  at  all, 
demurrer  is  the  appropriate  remedy  when 
the  defect,  as  here,  appears  on  the  face  of 
the  complaint.  Code  Civ.  Proc.  f  50  (Mills' 
Ann.  Code):  Ludington  v.  Hellman,  9  Colo. 
App.  MS.  49  Pac.  377;  Id.,  26  Colo.  326,  57 
Pac.  1075.  The  joinder  of  causes  of  action 
being  unauthorized,  it  would  seem  neces- 
sarily to  follow  that  there  was  an  Improper 
misjoinder  of  parties  respondent — that  Is,  a 
misjoinder  in  suing  one  individual  in  sev- 
eral different  representative  capacities.  The 
following  are  In  point:  Dubois  v.  Bowles,  30 
Colo.  44,  69  Pac.  1067;  Faust  v.  Smith,  3 
Colo.  App.  505,  34  Pac.  261;  State  ex  rel. 
t.  Commissioners,  38  Kan.  317,  16  Pac.  337; 
■Co.  Comm'rs.  v.  King,  13  Fla.  451,  470;  Has- 
kins  v.  Board  of  Supervisors,  51  Miss.  406; 
Rex.  t.  Mayor,  11  Mod.  382;   6  Bacon's 


Abridgement,  title  "Mandamus,"  421;  Merrill 
on  Mandamus,  §§  232,  234a ;  Pomeroy's  Rem. 
&  Rem.  Rights,  §§  281,  307,  313,  442-451,  502; 
A.  T.  &  S.  F.  R.  R.  Co.  v.  Com'rs  Sumner 
Co.,  51  Kan.  617,  33  Pac.  312;  Kennedy  v. 
Stallworth,  18  Ala.  263;  Mesmer  v.  Jenkins, 
61  Cal.  151;  Mertens  v.  Loewenberg,  69 
Mo.  208;  Viall  v.  Mott,  37  Barb.  208;  Nat. 
Bank  v.  Valenta,  33  Tex.  Civ.  App.  108,  75 
S.  W.  1087. 

The  judgment  must  be  reversed,  and  the 
cause  remanded,  and  It  is  so  ordered. 

Reversed. 

STEELE,  C.  J.,  and  GABBERT,  J.,  con- 
cur. 


HELM  v.  BREWSTER  et  al. 

(Supreme  Court  of  Colorado.    Feb.  3,  1908.) 

L  Fraudulent  Conveyances  —  Relation  or 
Parties— Husband  and  Wife— Burden  of 
Proof. 

In  an  action  by  a  creditor  of  a  husband  to 
set  aside  conveyances  to  the  wife,  the  burden 
is  on  the  husband  and  wife  to  clearly  establish 
that  the  transaction  is  honest,  and  without  in- 
tent to  hinder  or  defraud  such  creditor. 

2.  Same— Fraud— Consideration. 

A  «ale  of  property,  though  for  a  full  con- 
sideration, made  by  the  owner  with  intent  to 
hinder,  delay,  and  defraud  his  creditors,  if  the 
vendee  participated  in  such  intent,  is  void  as 
aguinst  such  creditors. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Fraudulent  Conveyances,  §  510.] 

3.  Same— Fraudulent  Intent  of  Grantor- 
Evidence. 

A  grantor's  intent  to  hinder,  delay,  and  de- 
fraud his  creditors  may  be  inferred  from  facts 
and  circumstances. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Fraudulent  Conveyances,  §§  892-895.] 

4.  Same. 

A  husband,  while  indebted  to  plaintiff  for 
borrowed  money,  transferred  an  apartment  build- 
ing and  the  furniture  used  in  conducting  a 
boarding  house  to  his  wife.  The  wife  knew  that 
the  husband  was  greatly  embarrassed,  and  that 
his  remaining  property  was  so  heavily  incun.- 
bered  that  his  equities  were  of  little  or  no 
value.  The  only  business  that  the  husband  was 
engaged  in  was  that  of  keeping  the  boarding 
hou.se,  and,  by  transferring  the  building  and 
furniture,  his  creditors,  other  than  those  having 
liens  thereon,  were  temporarily  prevented  from 
reaching  the  property.  The  boarding  house  was 
continued  the  same  as  before,  except  that  the 
name  of  the  manager  was  changed  from  the  hus- 
band to  the  wife.  Prior  to  the  transfer,  the 
husband  supported  the  family  from  the  income 
from  the  boarding  house,  and  after  the  transfer 
the  wife  supported  the  family  from  the  same 
source.  Money,  which  the  wife  testified  she  bor- 
rowed to  pay  her  husband  for  his  equity  in  the 
building,  was  immediately  applied  by  him  in 
discharge  of  taxes  against  property  which  she 
had  agreed  to  pay  in  part  consideration  for  the 
transfer.  Held,  that  the  transfer  was  fraudu- 
lent as  against  the  husband's  creditors. 

5.  Same— Rights  of  Vendee— Consideration. 

Where  a  wife  participated  in  her  husband's 
fraud  in  conveying  property  to  her  to  hinder 
and  delay  his  creditors,  she  was  not  entitled  as 
against  them  to  any  rights  in  the  property  by 
virtue  of  the  consideration  actually  paid  to  her 
husband;   the  loss  of  the  amount  paid  by  her 
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being  the  penalty  for  engaging  in  the  fraudulent 
transaction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Fraudulent  Conveyances,  §§  578-582.] 

0.  Same— Securing  Indebtedness. 

A  husband  may  secure  an  indebtedness  to 
his  wife  which  will  be  upheld  as  against  the 
husband's  creditors  providing  the  transaction  is 
bona  fide. 

7.  Same— Additions  to  Pbopebty. 

Where  a  husband  conveyed  a  boarding  house 
and  the  furniture  therein  to  his  wife,  with  intent 
to  defraud  bis  creditors,  in  which  intention  the 
wife  participated,  she  acquired  no  rights  as 
against  the  husband's  creditors  by  virtue  of 
having  subsequently  purchased  furniture  for  the 
house  from  the  proceeds  of  its  operation. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Fraudulent  Conveyances,  |§  578-582.] 

8.  Appeal  —  Scope  of  Review  —  Questions 
Not  Raised  at  Trial— Laches. 

The  defense  of  laches  is  not  regarded  with 
favor  on  appeal  when  raised  there  for  the 
first  time  by  the  successful  party  below. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §§  1070-1120.] 

0.  Same  — Action  bt  Creditor  —  Condition 
Precedent— Judgment. 

A  creditor  is  not  entitled  to  maintain  a  bill 
to  set  aside  an  alleged  fraudulent  conveyance 
by  his  debtor  until  the  creditor'*,  claim  has  been 
reduced  to  judgment. 

10.  Same— Lacues.  i 
Where,  after  a  fraudulent  conveyance  of  a  1 
boarding  house  by  a  husband  to  wife,  the  bust-  I 
nesa  was  run  in  the  same  manner  as  before,  and  1 
the  wife  devoted  no  more  time  nor  money  in  im- 
proving the  property  and   business  than  she 
wouia  nave  done  had  the  title  remained  in  her 
husband,  the  delay  of  a  creditor  of  the  husband 
in  recovering  judgment  and  instituting  a  cred- 
itor's suit  to  set  the  conveyance  aside  had  not 
been  prejudicial  to  the  wife,  and  hence  laches  I 
was  no  defense  to  the  bill. 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;  Frank:  T.  Johnson,  Jucue. 

Action  by  Hannah  E.  Helm  agalns'  Alice 
M.  Brewster  and  another.  Judgment  for  de 
fondants,  and  plaintiff  appeals.  Reversed  ant. 
remanded. 

Appellant,  as  plaintiff,  brought  an  action 
against  appellees,  as  defendants,  to  subject 
certain  real  property,  known  as  "the  Aldlne," 
standing  In  the  name  of  the  defendant  Alice 
M.  Brewster,  together  with  the  furniture 
therein,  to  the  payment  of  a  judgment  which 
plaintiff  had  obtained  against  the  defendant 
Albert  W.  Brewster.  The  latter  defendant 
had  borrowed  a  large  sum  of  money  from  the 
plaintiff,  which  was  the  basis  for  this  Judg- 
ment. Their  relation  is  that  of  brother  and 
sister.  The  defendants  are  husband  and  wife. 
Subsequent  to  incurring  the  indebtedness  to 
his  sister,  Mr.  Brewster  conveyed  the  proper- 
ty in  question  to  his  wife.  This  transfer  the 
plaintiff  claims  was  made  for  the  purpose  of 
hindering  and  delaying  her  in  the  collection  of 
her  claim  against  her  brother.  The  main  is- 
sue between  the  parties  was  the  bona  fides  of 
this  transaction.  The  trial  resulted  in  a  judg- 
ment dismissing  the  complaint,  from  which 
the  plaintiff  appealed  to  the  Court  of  Appeals. 
On  behalf  of  the  plaintiff  It  is  contended  thnt 
the  testimony  bearing  on  the  issues  between 


the  parties  does  not  conflict  to  any  material 
extent,  and  clearly  established  that  the  prop- 
erty in  controversy  was  held  by  the  wife  In 
trust  for  her  husband,  while  on  behalf  of  the 
defendants  it  is  claimed  that  the  testimony 
touching  the  issues  tried  was  conflicting,  and 
as  the  facts  in  Issue  were  found  in  favor  of 
the  defendants  they  cannot  be  disturbed  on 
review ;  and,  further,  that  the  evidence,  with- 
out regard  to  its  conflict,  clearly  established 
the  good  faith  of  the  transfers  from  the  hus- 
band to  his  wife.  It  therefore  becomes  neces- 
sary to  review  the  testimony. 

The  defendants  were  married  in  1888.  About 
the  time  ol  their  marriage,  or  shortly  after, 
the  husband  purchased  the  lots  upon  which 
the  Aldine  stands  for  the  sum  of  $10,500, 
and  erected  thereon  a  substantial  brick  build- 
ing of  six  tenements  at  a  cost  of  about  $40,- 
'MK).  In  order  to  make  these  Improvements  he 
borrowed  money  at  various  tunes,  mortgaging 
the  property  therefor,  which  finally  culminat- 
ed In  a  mortgage  for  $30,000,  given  in  Decem- 
ber, 1895,  the  principal  of  which  was  wholly 
unpaid  when  plaintiff  commenced  her  action. 
Between  October,  1803.  and  March.  1806.  Mr. 
Brewster  borrowed  the  money  from  plaintiff, 
the  Indebtedness  for  which  was  reduced  to 
judgment  in  April,  1001.  She  commenced  her 
action  May  following.  The  sum  borrowed  ag- 
gregated $6,500,  part  of  which  has  been  repaid 
through  the  sale  of  collaterals  pledged  as  se- 
curity, leaving  the  bnlance  due  for  which 
Judgment  was  rendered  the  sum  o*  $4,706.- 
11.  From  the  time  the  property  was  purchas- 
ed until  August,  1894,  the  defendants,  with 
their  children,  occupied  a  brick  cottage  on  one 
of  the  lots.  From  the  time  the  new  building* 
were  completed  until  the  early  part  of  1894. 
they  were  runted  to  different  parties.  On  this 
last  date  they  were  all  rented  to  one  person 
for  the  purpose  of  keeping  a  boarding  house, 
or  family  hotel.  Part  of  the  furniture  used 
for  this  purpose  belonged  to  Mr.  Brewster, 
and  had  cost  about  $3,000.  In  August,  1894. 
he  bought  out  his  tenant,  paying  her  for  the 
furniture  which  she  had  placed  in  the  prop- 
erty, or  allowing  her  therefor  the  equivalent 
of  $9,000.  From  that  time  until  September. 
1897.  Mr.  Brewster,  with  the  assistance  of  his 
wife,  who  devoted  all  her  energies  in  assist- 
ing him.  conducted  the  place  as  a  boarding 
house.  On  this  date  he  surrendered  the  busi- 
ness to  her.  and  transferred  to  her  all  the  fur- 
niture in  the  six  bouses.  The  consideration 
named  in  the  bill  of  sale  evidencing  this  trans- 
action was  $1,000.  Thereafter  the  wife  con- 
ducted the  business.  On  the  30th  of  the  same 
month  Mr.  Brewster  conveyed  the  real  estate 
to  his  wife.  This  included  the  six  new  build- 
lugs  and  the  cottage  above  mentioned.  The 
new  buildings  had  been  Improved  by  the  ad- 
dition of  a  common  dining  room.  The  deed 
evidencing  this  transaction  names  the  consid- 
eration at  $1,200.  It  warrants  the  title,  ex- 
cept os  against  the  mortgage  above  referred 
to.  It  is  claimed  by  the  defendants  that  the 
wife,  as  part  of  the  consideration  for  the 
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transfer,  assumed  the  payment  of  this  mort- 
gage and  the  interest  then  due  thereon,  which 
amounted  to  the  sum  of  $1,425.  It  is  also 
claimed  that  the  wife  assumed  the  payment 
of  other  indebtedness  against  the  husband  in 
consideration  of  the  conveyance  to  her,  and 
has,  In  fact,  discharged  such  indebtedness,  but 
what  the  arrangement  was  between  the  hus- 
band and  wife  with  respect  to  these  matters, 
or  what  particular  indebtedness  she  agreed  to 
pay,  is  not  at  all  clear.  The  wife  knew  that 
the  husband  was  Indebted  to  the  plaintiff  and 
numerous  other  creditors  at  the  time  of  the 
transfers,  and  that  be  had  no  other  means 
with  which  to  pay  his  debts  than  the  proper- 
ty transferred  to  her,  because  his  other  prop- 
erty was  then  incumbered  for  practically  all 
it  was  worth.  At  this  time  his  creditors  were 
pressing  him  for  the  payment  of  their  claims. 
By  the  transfers  there  was  no  apparent 
change  in  the  possession  or  use  and  enjoyment 
of  the  property  other  than  that  the  business 
was  thereafter  conducted  In  the  name  of  the 
wife,  whereas,  before,  It  was  conducted  In  the 
name  of  the  husband.  The  consideration  for 
the  transfer  of  the  furniture  and  business 
was  a  note  for  $840,  dated  April  8,  1804,  ex- 
ecuted by  the  husband  to  the  wife.  Defend- 
ants testify  that  the  note  was  given  for  mon- 
ey borrowed  by  the  husband  from  the  wife, 
which  she  earned  by  selling  cakes  to  the  Wo- 
man's Exchange  betweeu  1801  and  August, 
1804.  It  appears  that  during  this  period  the 
family  occupied  the  cottage  above  mentioned; 
that  the  cakes  were  baked  in  this  cottage; 
that  the  family  during  this  time  was  main- 
tained by  the  husband,  Including  the  hiring 
and  paying  of  a  servant  to  do  the  general 
housework  and  care  for  the  children ;  that  the 
materials  for  the  baking  were  bought  by  the 
husband  in  connection  with  the  family  sup- 
plies ;  that  during  this  time  the  husband  had 
no  other  business,  and  received  orders  for, 
and  delivered,  the  cakes  to  the  Exchange,  and 
collected  the  accounts  therefor.  Occasionally 
the  husband  assisted  the  wife  In  preparing 
and  baking  the  cakes.  The  books  of  account 
in  connection  with  this  business  were  kept  by 
the  husband,  in  which  was  entered  the  cost 
of  materials.  This  was  deducted  from  the 
gross  receipts  for  the  cakes,  and  the  net  pro- 
ceeds turned  over  to  the  wife.  The  note  above 
mentioned  was  given  for  a  part  of  the  money 
thus  earned,  which  the  bx.iband  Maimed  to 
have  borrowed  from  the  wife.  Part  of  the 
money  (about  $000)  which  the  wife  claims  to 
have  paid  the  husband,  on  account  of  the 
transfer  of  the  real  estate  In  question,  she  tes- 
tifies she  obtained  from  her  father. 

On  the  question  of  the  value  of  the  real 
estate  there  was  a  conflict  in  the  testimony — 
some  of  the  witnesses  testifying  that  it  was 
worth  from  $38,000  to  $50,000,  while  others 
placed  the  value  at  from  $25,000  to  $35,000. 
The  court  ruled  that  the  houses  could  not 
be  valued  separately,  but  should  be  estimat- 
ed as  an  entire  block  as  transferred.  As 
to  the  value  of  the  personal  property,  the 


court  ruled  that  It  must  be  determined  in- 
dependently of  the  business  in  which  it  was 
being  used,  and  that  its  value  was  only  such 
as  it  would  bring  when  so  sold.  On  this  basis 
there  was  testimony  to  the  effect  that  Its 
value  was  about  $1,000,  while  another  wit- 
ness stated  that,  in  connection  with  the  busi- 
ness, it  was  reasonably  worth  from  $0,000 
to  $7,000.  It  appears  from  the  testimony 
that  the  wife  paid  much  more  upon  indebted- 
ness against  the  husband  than  the  considera- 
tion named  In  the  instruments  evidencing 
the  transfers;  in  fact,  paid  something  like 
$3,000  more  than  she  agreed  to  pay,  but  that 
she  kept  no  account  or  memorandum  of  the 
amounts  or  dates  of  such  payments.  It  also 
appears  from  the  testimony  of  the  defendant 
Brewster  that  the  wife  assumed  the  payment 
of  the  taxes  on  the  Aldine;  that  shortly  aft- 
er the  transfer  of  that  property  she  obtained 
$490  from  her  father,  which  she  turned  over 
to  her  husband  on  account  of  the  considera- 
tion of  such  transfer,  which  sum  he  ap- 
plied upon  taxes  against  the  Aldine,  which, 
according  to  the  testimony,  she  had  agreed 
to  discharge.  It  also  appears  from  the  tes- 
timony that,  outside  of  the  money  which  Mrs. 
Brewster  received  from  her  father,  the  many 
obligations  against  her  husband  which  she 
discharged  were  paid  out  of  the  proceeds  of 
the  Aldine,  operated  by  the  wife  as  a  board- 
ing house.  Persons  whom  he  owed  boarded 
at  the  bouse,  and  their  accounts  therefor 
were  applied'  upon  the  husband's  indebted- 
ness. Some  of  this  indebtedness  he  had  in- 
curred In  operating  the  house  prior  to  the 
transfer  to  his  wife,  and  some  of  it  was  on 
account  of  Incumbrances  upon  his  other  prop- 
erty. With  respect  to  his  wife  furnishing, 
or  paying,  him  money  on  account  of  the 
transfers,  Mr.  Brewster  states:  "She  was  to 
give  me  money  to  pay  my  bills  as  I  needed 
it;  that  is,  a  certain  class  of  indebtedness 
that  was  unsecured  that  I  thought  I  ought 
to  pay  as  soon  as  possible.  There  was  no 
definite  amount  named.  It  was  my  under- 
standing that  she  was  to  furnish  money  to 
pay  taxes  on  other  property,  and  help  me 
save  it,  and  anything  I  needed  for  unsecured 
accounts."  Prior  to  these  transfers,  accord 
ing  to  the  testimony  of  Mr.  Brewster,  he  had 
maintained  his  family,  consisting  of  his  wife 
and  five  children,  out  of  the  proceeds  of  the 
Aldine  when  operated  by  him.  Since  the 
transfers  the  family  has  been  maintained  by 
Mrs.  Brewster  from  the  same  source.  Mr. 
Brewster  says  that  since  such  transfers  he 
has  had  his  living  out  of  the  house,  and  has 
assisted  his  wife  in  running  It  as  much  at* 
he  thought  would  pay  his  way.  He  does  not 
appear  to  have  engaged  in  any  other  busi- 
ness. The  only  apparent  change  after  the 
transfers  was,  as  stated  in  his  own  lan- 
guage, "She  was  manager,  and  I  was  not." 

R.  T.  McNeal  and  Thos.  Macon,  for  ap- 
pellant Luther  M.  Goddard,  Tom  Herring- 
ton,  and  S.  C.  Warner,  for  appellees. 
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GABBERT,  J.  (after  stating  the  facta  as 
above).  The  statutes  of  this  state  provide 
that:  "Every  conveyance  *  •  *  of  any 
estate  or  interest  in  lands,  or  in  goods,  or 
things  in  action  *  *  *  made  with  in- 
tent to  hinder,  delay,  or  defraud  creditors 
of  their  *  *  *  demands,  *  *  *  as 
against  the  person  so  hindered,  delayed  or 
defrauded,  shall  be  void."  Mills'  Ann.  St.  § 
2030.  Many  decisions  of  courts  of  last  re- 
sort in  actions  by  creditors  of  a  husband  to 
set  aside  conveyances  of  property  to  his 
wife  are  reported,  with  the  result  that  in 
this  class  of  cases  it  has  been  firmly  estab- 
lished that,  when  a  conveyance  by  an  in- 
solvent debtor  to  his  wife  Is  attacked  by  a 
creditor  of  the  former  at  the  time  of  such 
conveyance,  the  husband  and  wife  are  re- 
quired to  clearly  establish  that  the  transac- 
tion was  honest,  and  that  there  was  no  in- 
tent to  thereby  hinder  and  defraud  such 
creditor.  First  Nat'l  Bank  v.  Kavanagb,  7 
Colo.  App.  160,  43  Pac.  217;  Horton  v.  Dew- 
ey,  53  Wis.  410,  10  N.  W.  599 ;  Llvey  v.  Win- 
ton,  30  W.  Va.  554,  4  S.  E  451;  Glass  v. 
Zutavern,  43  Neb.  334,  01  N.  W.  579,  47  Am. 
St.  Rep.  763;  Burt  v.  Timmons,  29  W.  Va. 
441,  2  S.  E.  780,  6  Am.  St.  Rep.  604;  Seitz 
v.  Mitchell,  94  U.  S.  580.  24  L.  Ed.  179.  The 
reason  for  the  rule  Is  that  the  relationship 
of  husband  and  wife  affords  exceptional  op- 
portunities for  the  former  to  defraud  bis 
creditors  by  conveying  his  property  to  his 
wife;  and  as  they  are  generally  the  only 
persons  who  know  all  about  transactions  be- 
tween themselves,  the  rule  may  be  even 
stronger  than  we  bave  Indicated.  In  other 
cases  where  creditors  have  brought  suits  at- 
tacking conveyances  by  their  debtors  in 
fraud  of  their  rights,  it  is  also  established 
that  a  sale  of  property,  though  for  a  full 
consideration,  made  by  tbe  owner  with  in- 
tent to  hinder,  delay,  or  defraud  his  credi- 
tors, is,  if  the  vendee  participated  in  suci 
intent,  void  as  against  the  creditors  of  the 
vendor.  Reithmann  v.  Godsman,  23  Colo. 
202,  40  Pac.  684 ;  Clements  v.  Moore,  6  Wall. 
299,  18  L.  Ed.  786;  Bradley  v.  Ragsdale.  64 
Ala.  558;  Crow  v.  Beardsley,  68  Mo.  435. 
And  that  fraud  may  be  inferred  from  facts 
and  circumstances.  Grimes  v.  Hill,  15  Colo. 
359,  25  Pac.  698 ;  Innis  v.  Carpenter,  4  Colo. 
App.  30,  34  Pac.  1011;  Greenleve  r.  Blum, 
59  Tex.  124. 

There  is  no  real  conflict  in  the  testimony 
bearing  on  the  good  faith  of  the  transaction 
between  the  defendants;  and.  applying  tht 
principles  above  mentioned  to  the  facts  logic- 
ally deducible  from  such  testimony,  the  judg- 
ment should  have  been  for  the  plaintiff.  At 
the  time  the  husband  transferred  the  proper- 
ty to  his  wife  he  was  insolvent,  or,  at  least 
greatly  embarrassed  by  indebtedness.  The 
wife  knew  this  fact,  and  was  also  aware  that 
his  remaining  property  was  so  heavily  incum- 
bered that  his  equities  therein  were  of  little 
or  no  value.  The  indebtedness  to  the  plaintiff 
was  in  existence  at  the  time  of  these  trans- 


fers. The  only  property  which  the  husband 
had  which  was  not  Incumbered  was  the  fur- 
niture in  the  house.  It  was  necessary  to  pro- 
tect this  from  creditors,  or  the  business  of 
conducting  a  boarding  house  in  the  Aldine 
could  not  be  continued.  The  only  business  in 
which  the  husband  was  engaged  was  keeping 
this  boarding  house.  By  transferring  the  Al- 
dine and  the  furniture  therein,  his  creditors, 
except  those  having  liens  thereon,  would,  tem- 
porarily, at  least,  be  prevented  from  reaching 
that  property,  and  in  this  way  the  business 
could  be  continued.  The  only  change  In  the 
transfer  was  that,  prior  thereto,  the  business 
was  conducted  in  the  name  of,  and  managed 
by,  tbe  husband,  while  thereafter  It  was  con- 
ducted in  the  name  of  the  wife  and  managed 
by  her.  Prior  to  such  transfers  the  family 
was  supported  by  the  husband  from  the  In- 
come derived  from  operating  the  boarding 
house,  while  thereafter  It  was  supiwrted  by 
the  wife  from  the  same  source.  If.  as  con- 
tended, the  wife,  as  a  part  of  the  considera- 
tion of  the  transfer  of  the  title  of  the  Aldine 
to  her,  assumed  the  payment  of  the  mortgage 
thereon  and  taxes  then  due  and  unpaid,  it  is 
rather  strange  that  in  struggling  with  such  a 
great  indebtedness  she  did  not  limit  her  ef- 
forts to  liquidating  it,  Instead  of  discharging 
obligations  against  her  husband  to  the  amount 
of  upwards  of  $3,000  over  and  above  what  she 
had  agreed  to  pay  of  such  Indebtedness  aa- 
part  of  tbe  consideration  of  the  transfer  of 
the  title  to  her,  as  he  from  time  to  time  re- 
quested. Or.  to  use  his  own  language:  'She 
was  to  give  me  money  to  pay  my  bills  as  I 
needed  it.  *  *  *  There  was  no  definite 
amount  named.  It  was  my  understanding 
that  she  was  to  furnish  money  to  pay  taxes 
on  other  property  and  help  me  save  it,  and 
anything  I  needed  for  unsecured  accounts." 

Again,  we  find  from  the  testimony  that  the 
wife  kept  no  account  or  memorandum  of  the 
amounts  or  dates  of  the  payments  she  made ; 
that  all  these  payments,  except  the  note  and 
money  received  from  her  father,  were  made 
with  money  derived  from  operating  the  board- 
ing house,  and  that  there  was  no  definite  ar- 
rangement between  them  regarding  the  amount 
she  was  to  pay  of  indebtedness  against  her 
husband,  which  was  not  a  nen  upon  the  prop- 
erty which  he  had  transferred  to  her.  We 
further  find  that  money  which  she  says  she 
borrowed  from  her  father  to  pay  her  husband 
for  his  equity  in  the  Aldine,  and  which  she 
turned  over  to  him,  was  Immediately  applied 
by  him  in  tbe  discharge  of  taxes  against  prop- 
erty which,  according  to  their  statements,  she 
had  agreed  to  pay.  It  is  appareut,  therefore, 
that  the  only  change  by  the  transfers  was,  as 
stated  in  his  own  language,  "She  was  mana- 
ger, and  I  was  not ;"  and  that  the  purpose  of 
the  defendants  was  to  place  the  Aldine  and 
its  furnishings  beyond  the  reach  of  the  credi- 
tors of  the  husband,  except  those  having  liens 
thereon,  and  that,  In  fact,  there  was  no  sale 
of  the  property  from  the  husband  to  the  wife, 
but  a  mere  transfer  of  title  for  the  purpose 
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indicated.  The  evidence  clearly  establishes 
that  this  is  another  instance  of  un  insolvent 
debtor  deluding  himself  with  the  idea  that  if 
he  could  secure  tune,  he  would  be  able  to  pay 
his  debts,  and,  possibly,  save  a  surplus  for 
himself;  and,  to  obtain  time,  has  resorted  to 
the  often-tried  experiment  of  conveying  his 
property  to  his  wife,  hoping  thereby  to  still 
retain  control  thereof,  and  thus  hinder  and 
delay  his  creditors  in  the  enforcement  of  their 
claims,  or  defeat  them  in  the  end. 

We  think  the  evidence  in  this  case  clearly 
establishes,  without  contradiction,  that  the  de- 
fendants have  not  only  failed  to  prove  that 
the  transactions  between  them  were  honest, 
and  that  there  was  no  purpose  to  thereby  hin- 
der and  defraud  the  creditors  of  the  husband, 
but  that  It  establishes  a  fraudulent  intent  up- 
on their  part,  because  it  Is  apparent  from  the 
testimony  as  a  whole  that  the  property  trans- 
ferred to  the  wife  was  handled,  and  the  pro- 
ceeds thereof  applied,  just  as  they  would  have 
been  had  the  husband  retained  the  title  and 
continued  the  business  in  his  own  name.  It 
Is  immaterial,  therefore,  whether  some  of  the 
money  which  the  wife  paid  her  husband  was 
her  own,  because  it  appears  from  all  the  facts 
and  circumstances,  fairly  deducible  from  the 
testimony,  tbat  It  was  the  purpose  of  the  de- 
fendants, by  the  transfers  in  question,  to  hin- 
der and  delay  the  creditors  of  the  husband, 
and  hence  they  are  void,  as  against  his  cred- 
itors. It  Is,  therefore,  not  necessary  to  deter- 
mine whether  the  profits  arising  from  the  bak- 
ing and  sale  of  cakes  belonged  to  the  wife  or 
the  husband,  or  what  amount  she  may  have 
received  from  other  sources  which  she  paid 
to  him  on  account  of  such  transfers,  or  wheth- 
er the  consideration  she  claims  to  have  paid 
was  adequate,  for  the  reason  that,  as  she  par- 
ticipated in  the  fraudulent  intent  which  actu- 
ated the  transfers,  she  can  take  nothing  there- 
by. In  such  cases  the  validity  of  the  convey- 
ances, evidencing  sales  made  In  such  circum- 
stances, is  determined  not  by  their  considera- 
tion, but  by  the  Intention  with  which  they 
were  made  and  accepted.  BIgby  v.  Warnock, 
115  Ga.  385,  41  S.  E.  622,  57  L.  R.  A.  754. 
Being  a  fraudulent  grantee,  she  cannot  set  up 
against  the  plaintiff's  right  of  action  the 
amount  of  money  which  she  may  have  paid 
her  husband,  because  the  rule  In  such  cases 
is  that  the  loss  of  the  amount  paid  by  the 
fraudulent  grantee  Is  the  penalty  which  the 
law  imposes  for  the  fraudulent  transaction. 
To  protect  the  grantee  In  such  circumstances 
would  be  to  remove  all  danger  of  loss,  and 
destroy  the  salutary  restraint  which  the  law 
has  built  up  against  such  transactions.  Id. 
A  husband  may  secure  indebtedness  to  his 
wife  the  same  as  to  any  other  creditor.  Bo- 
na fide  transactions  between  them  will  be  up- 
held, but  when  they  are  not,  they  will  be 
avoided  at  the  instance  of  a  creditor  of  the 
husband,  and,  in  circumstances  like  the  case 
at  bar,  the  husband  and  wife  must  show  that 
their  transactions  were  bona  fide. 

The  testimony  does  not  establish,  as  con- 
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tended  by  counsel  for  defendants,  tbat  the 
husband  was  running  behind  in  operating  the 
boarding  house,  or  that  by  the  transfers  In 
question  his  wife  took  over  what  was,  under 
the  management  of  her  husband,  a  losing 
business,  and  by  ber  efforts  and  superior  busi- 
ness qualifications,  made  it  pay.  True,  he 
was  behind  with  his  interest  on  the  Aldlne 
mortgage,  and  was  owing  his  help,  but,  for 
aught  that  appears,  it  was  because  the  pro- 
ceeds from  his  business  was  used  in  discharg- 
ing other  indebtedness  than  that  Incurred  In 
operating  the  boarding  house.  It  is  also 
claimed  on  behalf  of  Mrs.  Brewster  that  the 
testimony  established  that  she  has  expended 
something  like  $2,500  for  furniture  placed  in 
the  property  since  the  purchase.  This,  how- 
ever, Is  immaterial,  in  view  of  the  fact  that 
it  appears  the  money  thus  expended  was  re- 
alized from  operating  the  boarding  house,  a 
property  and  business  which,  for  reasons  al- 
ready given,  so  far  as  creditors  are  concern- 
ed, belonged  to  the  husband. 

On  behalf  of  the  defendants  It  Is  urged 
that  the  laches  of  the  plaintiff  should  bar  her 
action.  This  question  does  not  appear  to 
have  been  raised  In  the  court  below,  and  a 
party  against  whose  action  laches  is  suggest- 
ed as  a  defense  ought  to  be  allowed  to  ex- 
plain It  away;  and  therefore  it  Is  not  re- 
garded with  favor  on  appeal  when  raised  for 
the  first  time  by  the  successful  party  below 
after  the  case  has  been  brought  to  this  court 
for  review.  Hagerman  v.  Bates,  24  Colo.  71, 
49  Pac.  139.  In  a  recent  case— Mortgage 
Trust  Co.  v.  Elliot,  30  Colo.  238,  84  Pac.  980 
— it  is  decided,  In  effect,  that  where  the  de- 
fense of  laches  is  not  presented  to,  nor  pass- 
ed upon  by,  the  trial  court,  it  will  not  be  con- 
sidered on  appeal,  because  the  party  against 
whom  it  is  thus  first  suggested  would  be  de- 
prived of  the  opportunity  to  explain  his  de- 
lay. Plaintiff  could  not  maintain  her  credi- 
tor's bill  until  her  Indebtedness  against  Mr. 
Brewster  had  been  reduced  to  judgment.  At 
the  time  of  the  transfers  it  was  not  in  judg- 
ment, but  the  case  at  bar  was  commenced 
shortly  after  she  reduced  her  claim  to  judg- 
ment. If  there  had  been  any  delay  on  the 
part  of  the  plaintiff  of  which  defendants 
might  complain,  it  arises  from  the  fact  that 
she  did  not  reduce  her  claim  to  Judgment  at 
an  earlier  date,  whereby  she  would  have  been 
enabled  to  sooner  Institute  her  action.  Coun- 
sel for  plaintiff  insist  that  the  time  within 
which  she  should  have  commenced  her  action 
only  began  to  run  from  the  date  she  obtained 
judgment  against  the  defendant  Brewster. 
We  do  not  deem  it  necessary  to  pass  upon 
this  question.  Laches  in  bringing  an  action 
cannot  be  successfully  interposed  as  a  defense 
unless  delay  In  this  respect  has  injuriously 
affected  the  party  against  whom  suit  is 
brought,  or  his  position  has  been  altered  to 
his  prejudice  thereby.  Morgan  v.  King,  27 
Colo.  539.  63  Pac.  416;  Farrls  v.  Wirt,  16 
Colo.  App.  1,  63  Pac.  946;  Du  Bois  v.  Clark, 
12  Colo.  App.  220,  55  Pac.  750. 
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As  previously  stated,  !n  substance.  In  re- 
viewing the  evidence,  Mrs.  Brewster  does  not 
appear  to  have  expended  any  money  of  her 
own  In  Improving  the  property  or  discharg- 
ing Indebtedness  against  it.  Whatever  she 
may  have  expended  In  either  of  these  ways 
she  obtained  from  the  Income  derived  from 
operating  the  property  as  a  boarding  house. 
She  has  devoted  no  time  to  managing  the 
business  or  in  looking  after  It  different  from 
that  which  she  would  have  done  had  the  title 
remained  in  her  husband.  From  the  date  of 
the  transfers  down  to  the  time  when  plaintiff 
commenced  her  action  it  appears  that  the  In- 
come from  the  property  has  been  devoted  to 
the  support  of  the  family,  and  the  discharge 
of  Indebtedness  against  Mr.  Brewster,  pre- 
cisely the  same  as  though  the  property  had 
remained  In  his  name,  and  he  had  conducted 
the  boarding  house  himself;  consequently, 
it  is  apparent  that  the  delay  of  the  plaintiff 
In  obtaining  a  judgment  and  commencing 
her  creditor's  suit  at  an  earlier  date  has  not 
been  prejudicial  to  the  rights  of  the  defend- 
ants, or  either  of  them. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  enter  judgment  for  plaintiff  in  ac- 
cordance with  the  views  expressed  In  this 
opinion. 

Reversed  and  remanded. 

STEELE,  C.  J.,  and  CAMPBELL,  J.,  con- 
cur. 


SQUIRES  et  al.  v.  CURTAIN.  ' 
(Supreme  Court  of  Colorado.    Feb.  3,  1908.) 
Justices  of  the  Peace— Venue— Agreement 

Though,  if  defendants  believed  the  justice 
before  whom  they  were  Bued  was  prejudiced 
against  them,  they  could  have  had  the  venue 
changed  to  the  next  nearest  justice,  the  right 
could  be  waived,  and  by  consenting  that  the  case 
be  transferred  to  a  third  justice  they  conferred 
jurisdiction  upon  him. 

Appeal  from  Summit  County  Court;  J.  W. 
Swisher,  Judge. 

Action  by  Martha  Curtain  against  L.  L. 
Squires  and  another.  From  a  judgment  of 
the  county  court  for  plaintiff,  on  defendants' 
appeal  from  a  Justice  court  judgment  for 
plaintiff,  defendants  appeal.  Affirmed. 

H.  R.  Belford,  for  appellants.  James  T. 
Hogan,  for  appellee. 

BAILEY,  J.  Appellee  brought  this  action 
In  the  justice  court  before  H.  C.  Rogers,  a 
justice  of  the  peace  of  Summit  county.  Ap- 
pellants, who  were  defendants,  asked  for  a 
change  of  venue  because  of  the  alleged  prej- 
udice of  the  justice.  In  the  docket  of  the 
justice  Is  the  following  memorandum: 
"Breckenrldge,  Colorado,  October  12,  1903. 
Received  of  L.  L.  Squires  $1.75  for  change 
of  venue  to  Ell  Fletcher's  court.  H.  C. 
Rogers,  Justice  of  the  Peace,"    The  attor- 


ney for  plaintiff  filed  an  affidavit  upon  the 
12th  of  October,  wherein  he  states  "that  Eli 
Fletcher,  the  other  Justice  residing  In  the 
town  of  Breckenrldge,  is  disqualified  to  act 
in  this  case  because  said  justice  is  prejudiced 
against  the  case  and  cause  of  action,  and 
thinks  and  believes  said  case  should  not  be 
tried,  and  the  plaintiff  asks  that  the  case  be 
sent  to  some  other  court."  The  transcript 
of  the  Justice's  docket  then  contains  the 
following:  "October  12,  1903,  10  o'clock  a. 
m.  Court  called.  By  consent  of  both  par- 
ties this  case  was  transferred  to  D.  B. 
Webster,  Justice  of  the  peace,  at  Kokomo, 
Summit  county,  Colorado."  When  the  mat- 
ter was  taken  before  Justice  of  the  Peace 
Webster  the  defendants  appeared  specially 
and  moved  to  dismiss  the  case,  for  the  rea- 
son that  the  court  was  without  jurisdiction 
because,  upon  the  filing  of  the  application 
for  a  change  of  venue,  It  was  the  duty  of 
the  justice  of  the  peace  before  whom  the 
action  was  brought  to  immediately  transmit 
the  papers  to  the  next  nearest  justice,  and 
Webster,  not  being  the  next  nearest  justice, 
failed  to  acquire  Jurisdiction.  This  motion 
was  overruled,  and  judgment  rendered  for 
the  plaintiff.  The  defendants  appealed  to 
the  county  court,  where  the  same  motion  was 
made,  and  It  was  again  overruled,  and  Judg- 
ment rendered  for  the  plaintiff.  There  was 
no  appearance  for  the  defendants  either  In 
the  justice  or  county  court,  except  for  the 
purpose  of  making  the  mot  ion  a  The  over- 
ruling of  this  motion  to  dismiss  by  the  coun- 
ty court  is  the  only  question  before  us. 

If  the  defendants  believed  that  the  justice 
of  the  peace  before  whom  the  action  was 
brought  was  prejudiced  against  them,  they 
had  the  right  to  have  the  venue  changed  to 
the  next  nearest  justice.  This,  however,  is  a 
right  which  may  be  waived.  The  record 
shows  that  the  case  was  transferred  to  Jus- 
tice of  the  Peace  Webster  by  consent  of  the 
parties.  When  the  venue  is  changed  by  an 
agreement  of  the  parties,  the  court  to  which 
the  transfer  is  made  has  jurisdiction.  In 
the  case  of  Judah  v.  Trustees,  23  Ind.  275, 
we  find  the  following:  "The  venue  was 
changed  from  Sullivan  to  Knox  by  agree- 
ment of  parties,  and  then  the  appellant  spe- 
cially appeared  in  the  Knox  circuit  court  to 
object  to  Its  Jurisdiction,  and  thereupon  mov- 
ed to  dismiss  the  cause  for  want  of  juris- 
diction. The  motion  was  overruled,  and  this 
Is  assigned  for  error.  The  agreement  en- 
tered of  record  in  the  Sullivan  circuit  court 
gave  the  Knox  circuit  court  jurisdiction  of 
the  person  of  the  appellant,  and  the  law 
gives  It  Jurisdiction  of  the  subject-matter  of 
the  suit  The  point  has  nothing  like  either 
principle  or  authority  to  support  it"  To  the 
same  effect  see  Center  Twp.  v.  Commission- 
ers, 110  Ind.  579.  10  N.  E.  291;  Salter  v. 
Salter's  Creditors,  69  Ky.  624,  and  other 
cases  cited  in  those  authorities. 

There  is  no  contention  that  Justice  Web- 
ster did  not  have  jurisdiction  of  the  subject- 
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matter,  and  when  the  defendants  agreed  that 
the  case  might  be  transferred  to  Webster 
they  conferred  upon  him  jurisdiction  of  the 
person.  In  relation  to  this  matter  appellants 
say:  "This  agreement  to  transfer  only  left 
the  question  of  jurisdiction  to  try  the  cause 
by  Fletcher  open  to  the  defendants'  objection, 
•which  he  promptly  interposed."  This  is  too 
narrow  a  construction  to  be  placed  upon  the 
agreement  that  "the  case  is  transferred  to 
D.  B.  Webster."  Parties  may  not  in  one 
breath  agree  to  the  transfer  of  a  cause,  and 
then  in  the  next  say  that  they  only  agreed 
to  transfer  in  order  to  object  to  its  being 
transferred,  because  the  court  had  no  power 
to  make  the  transfer.  By  the  agreement  to 
transfer  the  case  to  Justice  Webster,  de- 
fendants conferred  upon  him  jurisdiction  of 
their  persons,  and  there  was  no  error  in  over- 
ruling the  motion  to  dismiss  because  of  the 
lack  of  such  jurisdiction.  The  judgment  of 
the  county  court  will  therefore  be  affirmed. 
Affirmed. 

STEELE,  C.  J.,  and  GODDARD,  J.,  con- 
cur. 


ELGIN  JEWELRY  CO.  v.  WILSON. 
(Supreme  Court  of  Colorado.   Feb.  3,  1908.) 

1.  Pleading— Demurrer— Demubbeb  to  Part 
of  Answer. 

Separate  demurrers  to  different  paragraphs 
of  the  same  defense  may  not  be  taken,  and  hence, 
in  an  action  for  the  price  of  goods  sold,  where 
the  defendant  pleaded  that  plaintiff  fraudulently 
procured  her  signature  to  a  different  order  from 
the  one  she  gave  and  for  a  larger  amount,  and 
that  she  received  other  articles  than  those  she 
ordered,  whereupon  she  returned  them  to  plain- 
tiff, and  that  plaintiff  since  then  had  been  and 
still  was  in  possession  thereof,  a  demurrer  to 
tbe  part  alleging  the  fraud  as  not  constituting 
a  defense  to  the  action  and  being  ambiguous, 
unintelligible,  and  uncertain,  and  another  demur- 
rer to  the  part  alleging  the  return  of  the  arti- 
cles and  that  they  were  still  in  plaintiff's  pos- 
session as  being  ambiguous,  unintelligible,  and 
uncertain,  were  properly  overruled. 

2.  Sales— Fraud  bt  Seller— Rescission. 

In  an  action  for  the  price  of  goods  sold  an 
allegation  that  plaintiff  by  fraud  procured  de- 
fendant's signature  to  an  order  for  a  larger 
amount  than  she  supposed,  and  that,  on  dis- 
covering the  fraud,  defendant  immediately  re- 
turned the  goods  to  plaintiff,  who  retained  pos- 
session of  them,  would  constitute  a  valid  defense. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  f  318.] 

3.  Partnership— Action  bt  Partners— Affi- 
davit of  Partnership— Failure  to  File- 
Effect. 

Sess.  Laws  1897,  pp.  248,  249,  c  65,  pro- 
vides that  persons  doing  business  in  the  state 
under  the  name  of  a  company  shall  file  with  the 
clerk  of  the  county  of  residence  of  the  business 
and  in  which  it  is  carried  on  an  affidavit  stat- 
ing the  full  Christian  names  and  addresses  of 
the  partners,  in  default  of  which  they  shall  not 
sue  to  collect  their  debts.  Held  that,  in  an  ac- 
tion for  the  price  of  goods  sold,  an  allegation  in 
the  answer  that  plaintiff  had  failed  to  file  such 
affidavit  and  should  not  have  brought  the  action, 
was  a  good  defense,  and  a  motion  to  strike  it 
out  was  properly  denied. 


Appeal  from  District  Court,  Fremont  Coun- 
ty; M.  S.  Bailey,  Judge. 

Action  by  the  Elgin  Jewelry  Company,  a 
copartnership,  against  Mrs.  H.  Wilson.  From 
a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

A.  L.  Jeffrey,  for  appellant  Joseph  H. 
Maupin,  for  appellee. 

BAILEY,  J.  Tbe  complaint  in  this  ac- 
tion alleges  that  appellee  is  Indebted  to  ap- 
pellant in  the  sum  of  $110  upon  a  written 
contract  for  the  purchase  of  goods.  After 
denying  the  allegations  of  the  complaint,  the 
defendant  alleged  that  she  agreed  with  the 
agent  of  plaintiff  to  purchase  goods  amount- 
ing to  $11,  but  that  the  agent,  then  and 
there  intending  and  contriving  to  cheat  and 
defraud  defendant,  falsely  represented  to  her 
that  it  was  necessary  that  she  sign  a  printed 
order  for  the  goods,  and  that  he  showed  her 
an  order  for  the  goods,  amounting  to  $11,  and 
requested  her  to  sign  It,  but  that  he  fraudu- 
lently and  without  her  knowledge  obtained 
her  signature  to  another  order  for  goods  ag- 
gregating $110,  representing  to  her,  and  she 
believing,  that  It  was  the  $11  order;  that 
when  the  goods  arrived  and  she  opened  the 
package  she  discovered  that,  instead  of  con- 
taining the  goods  which  she  had  agreed  to 
purchase,  it  contained  other  articles,  where- 
upon she  returned  the  goods  to  the  Elgin 
Jewelry  Company,  plaintiff;  and  that  said 
company  since  that  time  has  been  and  still 
is  In  possession  thereof.  To  this  answer 
plaintiff  filed  two  demurrers — the  first  to 
that  part  of  the  defense  alleging  the  fraud, 
because  the  facts  therein  alleged  constituted 
no  defense  to  the  action,  and  because  it  was 
ambiguous,  unintelligible,  and  uncertain;  tbe 
second  to  that  part  of  the  answer  alleging 
the  discovery  of  the  fraud  and  the  return 
of  the  goods,  and  that  they  were  still  in  the 
possession  of  the  company,  for  the  reason 
that  that  portion  of  the  defense  was  ambig- 
uous, unintelligible,  and  uncertain,  because 
It  failed  to  show  how  it  was  a  defense  to 
the  complaint.  These  demurrers  were  over- 
ruled by  the  court,  and  its  action  Is  assigned 
as  error. 

It  will  be  borne  in  mind  that  these  demur- 
rers were  not  separate  grounds  of  demurrer 
to  the  same  defense,  but  were  separate  de- 
murrers to  different  paragraphs  of  the  same 
defense.  This  may  not  be  done.  The  demur- 
rer must  go  to  the  entire  defense,  and  not  to 
any  segregated  portion.  The  plaintiff  may 
not  pick  out  a  sentence  or  a  single  allegation 
of  an  answer  and  demur  to  it  because  it  is 
Insufficient  to  constitute  a  defense,  or  be- 
cause It  Is  ambiguous  or  uncertain;  but  the 
answer  must  be  taken  as  an  entirety.  This 
question  was  before  this  court  in  Herfort  v. 
Cramer,  7  Colo.  483,  4  Pac.  896,  and  it  was 
there  said:  "We  observe,  In  the  first  place, 
that,  whatever  defects  may  exist  in  tbp  por- 
tion of  the  answer  under  consideration,  the 
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demurrer  la  still  more  defective.  The  at- 
tempt thus  made  to  separate  the  averments 
descriptive  of  the  fraud  practiced  upon  the 
defendant  into  two  distinct  offenses  seems  to 
be  wholly  without  pretext.  This  portion  of 
the  answer  does  not  purport  to  state  two 
grounds  of  defense,  but  the  single  ground 
that  the  defendant  was  induced  to  enter  Into 
the  contract  of  purchase  through  fraud,  and 
that  he  has  been  injured  thereby  in  the  sum 
stated."  Again  in  the  same  case  It  Is  said: 
"The  connected  structure  of  a  pleading  can- 
not thus  be  destroyed  or  disjoined  at  the 
pleasure  of  a  pleader,  and  its  disconnected 
averments  separately  demurred  to.  Such  a 
practice  is  not  to  be  tolerated."  See,  also, 
Cochrane  v.  Parker,  5  Colo.  App.  527,  39  Pac. 
361.  Taking  the  entire  defense  as  alleged  In 
this  answer,  it  would  seem  to  be  sufficient, 
if  true.  If  the  agent  showed  the  defendant 
a  written  order  for  $11  worth  of  goods,  which 
she  consented  to  purchase,  and  signed  the 
order  for  the  purpose  of  procuring  the  goods, 
and  then,  by  some  subterfuge,  chicanery,  or 
fraud  procured  her  signature  to  another  or- 
der, which  called  for  $110  worth  of  goods, 
and  upon  receipt  of  the  goods  and  the  dis- 
covery of  the  fraud  she  immediately  returned 
them  to  the  principal  and  the  principal  re- 
tained possession  of  them,  this  would  seem 
to  constitute  a  valid  defense  to  an  action 
upon  the  contract  for  the  purchase  price  of 
the  goods. 

The  defendant  also  alleged  by  way  of  de- 
fense that  the  plaintiffs  had  failed  to  file  in 
the  office  of  the  clerk  and  recorder  an  affi- 
davit of  copartnership  as  required  by  stat- 
ute. Motion  was  made  to  strike  this  allega- 
tion from  the  answer,  and  it  is  said  that  the 
court  erred  in  overruling  the  motion.  The 
answer  alleges  that  the  plaintiff  ought  not 
to  have  prosecuted  this  action  against  de- 
fendant, because  the  said  T.  O.  Loveland  and 
J.  L.  Records  on  or  about  the  9th  day  of  Feb- 
ruary, 1902  (which  was  the  time  alleged  as 
the  date  of  the  order),  were  doing  business  In 
the  county  of  Fremont,  state  of  Colorado, 
under  the  name  of  the  Elgin  Jewelry  Com- 
pany, as  partners  and  associates;  that  they 
did  not  file  for  record  with  the  clerk  and  re- 
corder of  said  Fremont  county,  in  which 
they  were  carrying  on  their  said  business,  an 
affidavit,  as  the  law  requires,  setting  forth 
their  full  Christian  names  and  addresses. 
The  statute  provides  that  persons  doing  busi- 
ness in  this  state  as  partners  under  any  oth- 
er name  than  the  personal  name  or  names  of 
the  members  shall  file  for  record  with  the 
county  clerk  of  the  county  In  which  the  busi- 
ness or  trade  is  carried  on  an  affidavit  set- 
ting forth  the  full  Christian  and  sur  names 
and  addresses  of  parties  who  are  represent- 
ed; that  in  default  of  filing  for  record  such 
affidavits  such  parties  shall  not  be  permit- 
ted to  prosecute  any  suits  for  the  collection 
of  their  debts  until  such  affidavits  shall  be 
filed.    Sess.  Laws  1897,  pp.  248,  249,  c.  65. 


The  allegation  in  the  answer  appears  to  show 
the  failure  on  the  part  of  plaintiffs  to  com- 
ply with  the  requirements  of  this  statute, 
and,  If  the  facts  were  as  stated  in  the  an- 
swer, the  plaintiffs  could  not  prosecute  the 
action  until  they  had  complied  with  the  stat- 
ute. Consequently  there  was  no  error  in 
overruling  the  motion. 

No  exception  was  taken  to  the  Instructions 
given  by  the  court  to  the  jury,  and  it  ren- 
dered a  verdict  for  the  defendant  It  Is  con- 
tended that  the  verdict  was  not  supported  by 
the  evidence.  We  have  examined  the  testi- 
mony, and  find  that  there  is  sufficient  legal 
evidence  in  the  record  to  support  the  verdict. 
That  being  true,  it  should  not  be  disturbed. 

Perceiving  no  prejudicial  error  in  the  rec- 
ord, the  judgment  of  the  district  court  will 
be  affirmed. 

Affirmed. 

STEELE,  C.  J.,  and  GODDARD,  J.,  con- 
cur. 


GOLDBERGER  v.  LEIBOWITZ. 
(Supreme  Court  of  Colorado.   Feb.  3,  1908.) 

1.  Set-Off  and   Counterclaim  —  Claims 
Pleadable— Same  Transaction. 

Under  Code  Civ.  Proc.  §  57,  providing  that 
a  counterclaim  may  consist  of  a  cause  of  action 
arising  out  of  the  transaction  pleaded  in  the 
complaint  as  the  foundation  of  plaintiff's  claim 
or  connected  with  the  subject  of  the  action,  in 
an  action  for  conversion  of  goods,  the  posses- 
sion of  which  was  acquired  by  defendant  in  an 
attachment  suit  against  plaintiff,  which  suit  de- 
fendant dismissed,  defendant  may  not  plead  a 
counterclaim  based  on  the  debt  on  which  the 
attachment  suit  was  brought. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Set-Off  and  Counterclaim,  §§  43-51.] 

2.  Same — Contract  and  Tort. 

A  demand  founded  on  contract  cannot  be 
a  set-off  to  damages  proved  in  an  action  for  con- 
verting personalty. 

SEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  43,  Sct-Off  and  Counterclaim,  §5  26-37.] 

8.  Same— Effect  of  Statute. 

Mills'  Ann.  St.  §  2644.  requiring  all  claims 
which  either  party  has  against  the  other  of  such 
a  nature  as  to  be  consolidated  into  one  action  or 
defense  to  be  brought  forward,  does  not  change 
the  rule  that  a  cause  of  action  arising  out  of 
contract  cannot  be  set  off  against  an  action  of 
trespass  or  trover. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Set-Off  and  Counterclaim,  §§  26-37.] 

4.  Appeal  —  Review— Insufficient  Specifi- 
cation of  Error. 

Under  Supreme  Court  rule  11  (66  Pac.  viii), 
requiring  errors  to  be  particularly  specified,  etc.. 
a  specification  that  the  trial  court  erred  in  ren- 
dering final  judgment  and  in  the  findings  con- 
tained in  the  judgment  is  too  general  to  au- 
thorize a  review  of  the  findings  and  judgment  for 
any  purpose. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  8§  3025-3027.] 

Appeal  from  Pueblo  County  Court;  L.  B. 
Gibson,  Judge. 

Action  by  Isadore  Leibowitz  against  M. 
Goldberger.  From  a  judgment  of  the  coun- 
ty court  for  plaintiff,  on  defendant's  appeal 
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from  a  like  Judgment  in  justice  court,  de- 
fendant appeals.  Affirmed. 

Alfred  Arrlngton,  for  appellant.  C.  S.  Es- 
sex and  D.  M.  Campbell,  for  appellee. 

BAILEY,  J.  In  September,  1002,  appellant 
brought  tin  action  In  a  justice  court  of  Pu- 
eblo county  against  the  appellee  and  caus- 
ed a  writ  of  attachment  to  be  issued  and 
certain  bundles  of  merchandise  to  be  levied 
upon.  No  service  was  had  upon  the  defend- 
ant in  that  action.  The  constable  who  levied 
upon  the  goods  placed  the  same  in  the  hands 
of  the  plaintiff  for  safe-keeping.  The  plain- 
tiff then  caused  the  suit  to  be  dismissed  and 
converted  the  goods  to  his  own  use.  Defend- 
ant in  that  action,  appellee  here,  then  in- 
stituted this  action  in  the  justice  court. 
Judgment  was  obtained  In  that  court  against 
the  defendant  therein,  and  an  appeal  was 
taken  to  the  county  court.  It  was  stipulated 
in  that  court  that  the  defendant  was  guilty 
of  the  conversion  of  the  goods  and  that  their 
value  was  $153.38;  that,  If  the  defendant 
should  be  entitled  to  interpose  his  counter- 
claim as  a  set-oft*,  the  amount  thereof  should 
be  $99.38.  The  county  court  disallowed  the 
counterclaim,  and  error  is  assigned  because 
of  its  action. 

The  counterclaim  was  the  basis  of  the  suit 
which  the  appellant  had  brought  against  the 
appellee  In  which  the  writ  of  attachment 
was  issued,  and  the  amount  was  due  plain- 
tiff in  that  suit  on  account  of  the  purchase 
price  of  a  portion  of  the  goods  upon  which 
the  writ  of  attachment  was  levied.  Code 
Civ.  Proc.  §  57,  provides  that:  "A  counter- 
claim may  consist  of  a  cause  of  action  aris- 
ing out  of  the  transaction  set  forth  in  the 
complaint  or  answer  as  the  foundation  of 
the  plaintiff's  claim  or  defendant's  defense 
or  connected  with  the  subject  of  the  action." 
"If  a  transaction  is  set  forth  as  the  founda- 
tion of  the  plaintiff's  demand,  the  counter- 
claim must  arise  out  of  that  transaction." 
Poiueroy's  Remedies  and  Remedial  Rights,  § 
742.  Here  the  transaction  was  the  unlaw- 
ful conversion  of  the  goods,  and  the  counter- 
claim, to  be  a  valid  set-off,  must  grow  out  of 
that.  An  antecedent  debt  cannot  be  set  off 
against  the  damages  arising  from  the  tort. 
Schaefer  v.  Empire  L.  Co.  (Sup.)  51  N.  Y. 
Supp.  104;  Reaner  v.  Morrison  Express  Co., 
03  Mo.  App.  501,  07  S.  W.  718;  6  Current 
Law,  1444;  Hanson  v.  Byrnes,  0G  Minn.  50, 
104  N.  W.  762.  And  herein  Is  the  case  of 
Warren  v.  Hall.  20  Colo.  508,  38  Pac.  707, 
cited  by  appellant,  distinguished.  There  the 
counterclaim  grew  out  of  the  same  transac- 
tion alleged  in  the  complaint  as  the  founda- 
tion of  plaintiff's  cause  of  action.  It  appears 
to  be  fundamental  that  a  demand  founded  on 
contract  cannot  be  a  set-off  to  damages  prov- 
ed in  an  action  for  the  conversion  of  per- 
sonal property.   Waterman  on  Set-Off,  |  138; 


Moore  v.  Davis,  11  Johns.  (N.  Y.)  144;  Lane 
et  al.  v.  Bailey,  47  Barb.  (N.  Y.)  305;  Dona- 
hue v.  Henry,  4  E.  D.  Smith  (N.  Y.)  102. 
This  action  having  been  brought  in  a  justice 
court,  section  2044,  Mills'  Ann.  St.,  which 
provides  that  all  claims  which  either  party 
has  against  the  other  of  such  a  nature  as 
to  be  consolidated  Into  one  action  or  defense 
must  l>e  brought  forward,  should  be  consider- 
ed. This  statute  does  not  change  the  rule 
that  a  cause  of  action  arising  upon  contract 
cannot  be  set  off  against  an  action  of  tres- 
pass de  bonis  or  trover.  Gunnerson  v.  Erick- 
son,  69  111.  App.  159,  and  cases  there  cited. 
In  that  case  the  Illinois  statute  covering 
proceedings  in  a  justice  court,  from  which 
ours  was  taken,  was  considered,  and  it  was 
therein  determined  that  "a  claim  arising 
from  contract  cannot  be  set  off  against  an 
action  for  conversion  of  goods."  So  it  is 
apparent  that  the  court  committed  no  error 
in  disallowing  the  counterclaim  of  appel- 
lant. 

The  only  other  error  that  appellant  assigns 
Is  in  the  following  words,  namely:  There 
"Is  manifest  error  in  the  following  particu- 
lar, to  wit:  •  *  *  Second,  the  rendition 
of  final  judgment  in  said  cause  and  in  the 
findings  contained  in  said  judgment."  In 
the  stipulation  hereinbefore  alluded  to  it 
was  agreed  that  if  the  court  "shall  And  that 
in  the  commission  of  the  conversion  com- 
plained of  defendant  was  guilty  of  either 
malice  or  willful  deceit,  or  that  the  same 
was  willful  and  nttended  by  circumstances 
of  fraud  or  malice,  or  wanton  or  reckless 
disregard  of  plaintiff's  rights,  then  in  either 
of  said  events  the  judgment  to  be  entered 
herein  shall  be  in  substance  and  form  the 
same  as  rendered  by  the  justice  who  tried 
the  cause  below."  The  court  so  found,  and 
rendered  the  same  judgment  as  had  thereto- 
fore been  rendered  by  the  Justice,  namely,  for 
the  value  of  the  goods,  $153.38,  and  $100  as 
exemplary  damages.  Uuder  the  assignment 
of  error  above  quoted,  appellant  desires 
that  we  review  the  findings  and  judgment 
of  the  court  as  to  the  allowance  of  exemplary 
damages.  This  we  are  unable  to  do.  The 
specification  of  error  Is  too  general  for  anj' 
purpose.  Stating  generally  that  the  court 
erred  in  the  rendition  of  the  judgment  or 
in  its  findings  Is  not  a  compliance  with  rule 
11  of  this  court  (06  Pac.  vlll).  Percy  C. 
M.  Co.  v.  Hnllam.  22  Colo.  233.  44  Pac.  500; 
Clear  Creek  v.  Hoot.  1  Colo.  375;  Colo.  Cen- 
tral v.  Smith,  5  Colo.  160;  2  Enc.  PI.  &  Pr. 
955.  950. 

Perceiving  no  reversible  error  assigned  in 
this  record,  the  judgment  of  the  county  court 
will  be  affirmed 

Affirmed. 

STEELE  C.  J.,  and  GODDARD,  J.,  con- 
cur. 
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RIMMER  r.  WILSON. 
(Supreme  Court  of  Colorado.   Feb.  ft,  1906.) 

1.  Negligen ce  —  Evidence  —  Question  fok 

Jubt. 

The  question  of  negligence  is  for  the  jury, 
where  the  circumstances  are  such  that  men  of 
ordinary  intelligence  may  honestly  differ  as  to 
the  question,  and  when  the  measure  of  duty  is 
ordinary  and  reasonable  care. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Die 
.  87,  Negligence,  it  279-302.] 

2.  Masteb  and   Servant  — Negligence  or 
Servant — Liability  or  Masteb. 

Where  the  servant  acts  in  obedience  to  an 
express  order  of  the  master,  the  master  cannot 
escape  liability  for  the  consequences  of  the 
servant's  acts,  on  the  ground  that  they  are  out- 
side the  duty  for  which  he  was  employed. 
8.  Evidence— Opinions—  Qualification  of 
Witness. 

One  shows  himself  qualified  to  testify  to 
the  value  of  a  horse,  which  he  knew:  he  testify- 
ing that  he  had  lived  in  the  place  10  years,  that 
he  had  bought  and  sold  horses,  driving  horses  and 
single  horses,  and  had  seen  them  bought  and  sold 
in  that  place,  and  knew  what  they  were  bought 
and  sold  for,  and  that  he  almost  constantly 
"dickered  around  horses"  there,  and  knew  the 
usual  and  fair  market  value  of  horses  in  that 
vicinity. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  20,  Evidence,  8  2358.] 

4.  Same— Determination  or  Question. 

The  sustaining  or  overruling  of  objections 
to  testimony  as  to  the  value  of  property  which 
is  in  almost  universal  use,  when  such  objections 
are  based  on  the  qualification  of  the  witnesses 
to  answer  the  question,  is  largely  in  the  discre- 
tion of  the  trial  court. 

5.  Appeal — Harmless  Error— Admission  or 

Evidence. 

There  being  competent  testimony  to  show 
value,  and  no  testimony  placing  it  less  than 
found,  any  error  in  receiving  testimony  of  such 
value  from  persons  not  qualified  was  harmless. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  f§  4101-4170.] 

8.  Bailment—  Delivebt— Evidence. 

That  defendant  a  farrier,  was  in  the  abso- 
lute control  of  plaintiff's  horse,  when  it  ran 
away  after  its  harness  had  been  unhitched  from 
the  buggy  by  defendant's  servant,  rather  than 
that  plaintiff's  driver  was  In  equal  control  with 
him,  may  be  found  from  the  testimony  of  such 
driver  that  she  handed  the  reins  to  such  serv- 
ant when  she  got  out  of  the  buggy,  end,  aside 
from  instructing  him  as  to  the  character  of 
shoes  to  be  placed  on  the  horse,  gave  no  further 
instructions. 

7.  Same— Contbibutoby  Negligence. 

Testimony  of  the  servant  of  defendant  to 
whom  plaintiffs  driver  turned  over  his  horse 
to  be  shod,  that  after  he  had  unhitched  the 
harness  from  the  buggy  he  spoke  to  the  horse 
to  "get  up,"  and  that  it  started  on  a  jump  and 
ran  away,  and  that  he  did  not  have  hold  of  the 
lines,  halter,  or  strap,  authorizes  a  finding  that 
such  driver  did  not  have  an  opportunity  to  cau- 
tion such  servant  in  time  to  prevent  the  acci- 
dent ;  ahe  having  no  means  of  knowing  he 
would  attempt  to  drive  it  from  the  thills  with- 
out having  some  means  of  controlling  it 

8.  Appeal— Objection  and  Exception. 

Complaint  may  not  be  made  of  a  statement 
of  the  court  to  the  jury ;  objection  not  having 
been  made  or  exception  saved. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol  2,  Appeal  and  Error,  f  1251.] 

9.  Trial  —  Instructions— Applicability  or 
Evidence. 

An  instruction,  In  an  action  for  negligence, 
as  to  the  things  required  to  be  found  to  author* 


hn  recovery,  properly  omits  the  element  of  con- 
tributory negligence;  there  being  no  evidence 
thereof. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  46,  Trial,  H  598-612.] 

10.  Appeal  —  Harmless   Error  —  Instruc- 
tions. 

There  being  practically  no  conflict  in  the 
testimony,  judgment  for  plaintiff  will  not  be 
reversed  because  of  the  use  of  the  word  "fair" 
in  the  court's  instruction  that  plaintiff  must 
prove  defendant's  negligence  by  the  "fair  pre- 
ponderance" of  the  evidence,  even  if  this  re- 
quires a  less  degree  of  proof  than  would  the 
word  "preponderance"  alone. 

I  Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  f|  4219-4228.] 

Appeal  from  El  Paso  County  Court ;  James 
A.  Orr.  Judge. 

Action  by  H  L  Wilson  against  Thomas 
Rlmmer.  Judgment  for  plaintiff.  Defendant 
appeals.  Affirmed. 

J.  W.  Shea  for,  for  appellant  R.  L.  Cham- 
bers, for  appellee, 

BAILEY,  J.  This  action  was  brought  by 
appellee  against  the  appellant  in  the  justice 
court  to  recover  the  valne  of  a  horse,  which 
plaintiff  claimed  bad  lost  Its  life  through  the 
negligence  of  the  defendant  The  case  was 
tried  in  the  Justice  court  resulting  in  a  ver- 
dict for  plaintiff,  from  which  an  appeal  was 
taken  to  the  county  court,  where  the  case  was 
retried,  a  verdict  rendered  In  favor  of  the 
plaintiff,  and  judgment  entered  upon  this  ver- 
dict for  $175. 

The  defendant  was  a  blacksmith  at  Colora- 
do Springs.  The  horse  was  taken  by  Cathe- 
rine McGuire,  the  sister-in-law  of  plaintiff,  to 
the  shop  of  defendant  for  the  purpose  of  hav- 
ing it  shod ;  and  defendant  instructed  his  em- 
ploye, Lalonde,  to  unhitch  the  horse  and  take 
it  into  the  shop  Lalonde  unfastened  the  har- 
ness from  the  buggy,  and,  without  having  pos- 
session of  the  lines  or  In  any  other  manner 
placing  himself  In  a  position  to  control  the 
horse,  clucked  at  him  to  move  forward.  The 
horse  passed  out  of  the  thills,  ran  away,  met 
with  an  accident,  and  was  injured  to  such  an 
extent  that  he  afterwards  died.  Some  of  the 
witnesses  testified  that  he  walked  from  the 
buggy  for  a  short  distance,  then  commenced 
to  trot  and  when  some  person  attempted  to 
stop  him  began  to  run.  Others  testified  that 
immediately  upon  being  clucked  to,  the  horse 
started  with  a  Jump  and  ran  away.  At  the 
conclusion  of  plaintiff's  testimony,  defendant 
moved  the  court  for  a  nonsuit  which  motion 
was  overruled.  The  action  of  the  court  in 
overruling  the  motion  is  assigned  as  error. 

It  la  contended  that  the  evidence  failed  to 
show  any  negligence  on  the  part  of  Lalonde, 
and  that  whatever  negligence  there  was  was 
the  contributory  negligence  of  the  plaintiff's 
agent  Miss  McGuire.  When  Lalonde  came 
from  the  shop,  the  custody  of  the  horse  was 
surrendered  to  him  by  Miss  McGuire,  and  be 
was  in  a  position  to  assume  absolute  control 
of  it  In  any  event  where  there  la  any  proof 
of  the  negligence  of  a  defendant  the  question 
is  one  to  be  submitted  to  the  jury.  Where  the 
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circumstances  are  such  that  men  of  ordinary 
intelligence  may  honestly  differ  as  to  the  ques- 
tion of  negligence,  it  must  be  left  to  the  ju- 
ry; and  it  Is  always  a  question  to  be  deter- 
mined by  that  body  when  the  measure  of  du- 
ty is  ordinary  and  reasonable  care.  Miller  v. 
U.  P.  Ry.  Co.  (C.  C.)  12  Fed.  600;  City  of 
Denver  v.  Punsmore,  7  Colo.  328,  3  Pac.  705; 
Colo.  Central  R.  R.  Co.  v.  Martin,  7  Colo.  592, 
4  Pac.  1118;  Colo.  Mid.  Ry.  Co.  v.  O'Brien, 
16  Colo.  219,  27  Pac.  701.  It  is  also  contend- 
ed that,  inasmuch  as  the  duty  of  the  employe. 
Lalonde,  was  the  shoeing  of  horses,  in  un- 
hitching this  horse  he  was  performing  serv- 
ices outside  of  that  duty,  and  the  master  was 
not  responsible;  but  in  this  case  the  master 
instructed  Lalonde  to  unhitch  the  horse  and 
take  it  into  the  shop.  In  such  cases,  where 
the  servant  acts  In  obedience  to  an  express  or- 
der given  by  the  master,  the  master  is  liable 
for  all  the  consequences  of  the  servant's  acts. 
Sagere  v.  Nuckolls,  3  Colo.  App.  95,  32  Pac. 
187. 

The  next  error  discussed  by  appellant  is 
that  the  court  erred  in  admitting  testimony  of 
certain  witnesses  as  to  the  value  of  the  horse, 
contending  that  the  witnesses  were  not  prop- 
erly qualified.  The  witness  Gallagher  said 
that  he  had  lived  in  Colorado  Springs  for  10 
years;  that  he  had  bought  and  sold  horses, 
driving  horses  and  single  horses,  and  had  seen 
horses  bought  and  sold  in  that  place,  and 
knew  what  they  were  bought  and  sold  for; 
knew  what  he  paid,  and  that  he  almost  con- 
stantly "dickered  around  horses"  in  Colorado 
Springs,  and  knew  the  usual  and  fair  market 
value  of  horses  in  that  vicinity ;  that  he  knew 
the  horse  in  question,  and  that  it  was  worth 
$200.  Under  any  rule  this  witness  was  prop- 
erly qualified  to  testify  as  to  the  value  of  the 
horse.  Some  of  the  other  witnesses  were  not 
so  well  qualified;  but  those  who  were  not 
placed  the  value  of  the  horse  at  from  $175 
to  $200,  and  the  jury  took  the  least  value  that 
was  placed  upon  it.  The  defendant  offered 
no  proof  whatsoever  as  to  the  value  of  this 
animal.  The  sustaining  or  overruling  of  ob- 
jections to  testimony  of  witnesses  as  to  the 
value  of  property  which  is  in  almost  univer- 
sal use,  when  such  objections  are  based  upon 
the  qualification  of  the  witnesses  to  answer 
the  question,  is  a  matter  largely  within  the 
discretion  of  the  trial  court.  Lundberg  v. 
Mackenheuser,  4  111.  App.  603;  Ohio  &  Miss. 
R.  R.  Co.  v.  Irvin,  27  III.  178;  Ohio  &  M.  R. 
R.  Co.  v.  Taylor,  27  111.  207.  There  being 
competent  testimony  to  show  that  the  value 
of  the  horse  was  in  excess  of  the  amount 
found  by  the  jury,  and  there  being  no  testi- 
mony placing  the  value  at  a  less  sum,  the  de- 
fendant could  not  have  been  prejudiced  by 
any  possible  error  that  the  court  might  have 
committed  in  receiving  testimony  as  to  such 
value  from  those  who  may  not  have  been  thor- 
oughly qualified  to  answer. 

The  defendant  contends  that  In  rendering 
the  verdict  the  Jury  absolutely  ignored  the  in- 
structions of  the  court,  and  that  the  verdict 


should  have  been  set  aside  on  account  there- 
of. The  third  instruction  was  that  if  the  ju- 
ry found  that  the  horse  was  not  in  the  exclu- 
sive possession  or  under  the  control  of  the  de- 
fendant, or  that  the  agent  of  the  plaintiff  at 
the  time  of  the  accident  was  in  equal  control 
with  the  defendant  In  the  charge  and  custo- 
dy of  the  horse  in  question,  they  should  find 
In  favor  of  the  defendant.  The  fourth  in- 
struction Is  to  the  effect  that,  if  the  plaintiff 
through  his  agent  was  present  and  witnessed 
any  acts  of  negligence  or  misconduct  on  the 
part  of  defendant's  agent  in  unhitching  or 
handling  the  horse,  it  was  the  duty  of  the 
agent  of  plaintiff  to  speak  to  and  make 
known  to  the  defendant  any  omission  on  his 
part,  and  If  the  agent  witnessed  omissions 
or  misconduct  on  the  part  of  the  defendant, 
and  did  not  speak  or  make  known  to  the 
defendant  such  omissions,  If  she  had  an 
opportunity  to  speak,  the  plaintiff  was  not 
entitled  to  recover.  These  are  the  two  in- 
structions which  It  is  contended  the  Jury 
failed  to  observe.  The  witness,  Miss  Mc- 
Gulre,  testified  that  she  handed  the  lines  to 
the  employe  when  she  got  out  of  the  buggy, 
and,  aside  from  Instructing  him  as  to  the 
character  of  shoes  to  be  placed  on  the  horse, 
she  gave  no  further  instructions  or  direc- 
tions. The  Jury  had  a  right  to  believe  that 
the  employe  was  in  the  absolute  control  of 
this  horse  at  the  time.  The  employe  testified 
that  he  spoke  to  the  horse  to  "get  up,"  and 
that  it  started  on  a  Jump;  that  he  did  not 
have  hold  of  the  lines,  halter,  or  strap.  If 
the  Jury  believed  this  testimony,  it  would 
have  had  the  right  to  have  assumed  that 
Miss  McGuire  did  not  have  an  opportunity 
to  caution  the  employe  in  time  to  prevent  the 
accident,  because  she  had  no  means  of  know- 
ing that  he  would  attempt  to  drive  the  horse 
from  the  thills  without  having  some  means 
of  controlling  him.  Upon  the  examination  of 
the  testimony  it  seems  that,  so  far  as  th^se 
two  matters  are  concerned,  the  verdict  of 
the  jury  was  justified. 

Complaint  is  made  of  the  following  state- 
ment made  by  the  court  to  the  Jury:  "This 
is  an  action  brought  by  R.  L.  Wilson,  the 
plaintiff,  against  Thomas  Rimmer,  the  defend- 
ant, to  recover  an  amount  alleged  to  be  due 
the  plaintiff  by  the  defendant  for  injuries  re- 
sulting to  a  horse,  the  property  of  plaintiff, 
and  said  injuries  resulting  from  the  negli- 
gence of  the  defendant.  The  defendant  re- 
sists the  claim  and  demand  of  the  plaintiff, 
and  denies  that  he  is  indebted  to  the  plain- 
tiff in  any  sum  whatever,  and  denies  that 
he  was  in  any  way  negligent  In  handling  the 
property  of  the  plaintiff."  We  fall  to  see 
anything  In  this  statement  which  could  mis- 
lead the  Jury;  but,  If  there  was,  the  defend- 
ant Is  in  no  position  to  urge  a  reversal  be- 
cause of  It  It  does  not  appear  that  he  made 
any  objection  to  the  statement  made  by  the 
court,  or  saved  any  exception  to  it. 

The  first  Instruction  to  the  Jury  was  that, 
in  order  for  the  plaintiff  to  recover  In  the 
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action,  he  must  prove  by  a  preponderance  of 
the  evidence  in  the  case,  first,  that  the  prop- 
erty of  the  plaintiff  was  intrusted  to  the  de- 
fendant; second,  that  while  in  the  care  and 
custody  of  the  defendant  the  property  of 
the  plaintiff  was  Injured  from  the  negligence 
of  the  defendant;  third,  if  injury  was  sus- 
tained, the  amount  of  the  damage  sustained 
by  the  plaintiff.  It  is  contended  that  this 
instruction  was  erroneous,  because  it  omits 
the  element  of  contributory  negligence.  As 
we  read  the  record,  there  was  no  evidence 
of  contributory  negligence  upon  the  part  of 
the  plaintiff;  and  hence  that  matter  could 
have  no  proper  place  in  the  instruction. 

In  the  sixth  instruction  the  court  inform- 
ed the  jury  that,  in  order  to  recover,  the 
plaintiff  must  establish  by  a  fair  preponder- 
ance of  all  the  evidence  in  the  case  that  the 
defendant  was  guilty  of  negligence,  etc. 
The  word  "fair"  was  objected  to  as  being  a 
modification  of  the  word  "preponderance," 
and  as  not  warranted  by  the  law.  There 
was  practically  no  conflict  in  the  testimony 
in  this  case,  and,  in  the  absence  of  a  sub- 
stantial conflict  in  the  testimony,  the  Judg- 
ment should  not  be  reversed  solely  because 
the  court  used  the  expression  "fair  prepon- 
derance," instead  of  "preponderance,"  even 
though  the  former  expression  would  require 
a  less  degree  of  proof  than  the  latter,  which 
we  do  not  determine. 

Being  unable  to  find  any  material  error  in 
this  record,  the  judgment  will  be  affirmed. 

Affirmed. 

STEELE,  C.  J.,  and  GODDARD,  J.,  con- 
cur. 


ALAMOSA  CREEK  CANAL  CO.  et  al.  v. 
NELSON  et  al. 

(Supreme  Court  of  Colorado.    Feb.  3,  1908.) 

1.  Waters  and  Water  Courses — Appropri- 
ation— Abandonment — Burden  of  Proof. 

The  burden  of  proof  is  on  plaintiff  seeking 
to  enjoin  the  diversion  of  water  by  an  irriga- 
tion ditch  to  prove  an  alleged  abandonment  of 
priorities  awarded  thereto  by  a  prior  statutory 
decree. 

2.  Abandonment. 

Abandonment  as  applied  to  property  rights 
consists  of  nonuser  and  intention. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  pp.  4r-13 ;  vol.  8,  p.  7750. 1 

3.  Same. 

JNonuser  alone,  at  least  short  of  the  period 
of  the  statute  of  limitations,  is  not  sufficient  to 
prove  an  abandonment;  but  nonuser  continues 
for  a  considerable  time,  coupled  with  othei 
acts  showing  an  intention  on  the  part  of  the 
owner  not  to  repossess  himself  of  the  thing  whose 
use  he  has  relinquished,  may  constitute  an  aban- 
donment 

[Ed.  Note.— For  caseR  in  point,  see  Cent.  Dig. 
vol.  1,  Abandonment,  §§  3  -U.J 

4.  Waters  and  Water  Courses— Abandon- 
ment of  Rights. 

In  a  suit  to  enjoin  the  diversion  of  water 
by  an  irrigation  ditch,  evidence  considered,  and 
luhl  sufficient  to  sustain  a  finding  of  an  aban- 
donment of  a  priority  decreed  to  defendant. 


5.  Same— Appropriation  — Adjudication  of 
Priorities— Res  Adjudicata. 

A  statutory  decree  establishing  priorities 
to  the  use  of  water  for  irrigation  is  res  adjudi- 
cata as  to  the  volume  of  water  awarded  to  a 
particular  ditch,  and  cannot  be  attacked  col- 
laterally. 

6.  Same— Abandonment  of  Rights. 

A  statutory  decree  establishing  priorities  to 
the  use  of  water  for  irrigation  confers  do  new 
rights,  but  is  merely  evidence  of  pre-existing 
rights,  which  may  be  lost  by  subsequent  aban- 
donment. 

7.  Same— Actions  to  Protect  Rights— Evi- 
dence. 

Though  evidence  of  nonuser  and  similar 
acts  before  a  decree  establishing  priorities  to 
the  use  of  water  by  the  owner  of  an  irrigation 
ditch  is  improper  for  the  purpose  of  proving 
his  right  to  use  a  less  volume  of  water  than 
that  decreed  to  him,  as  well  as  for  the  purpose 
of  showing  the  element  of  nonuser  in  a  subse- 
quent abandonment  relied  on  by  another  appro- 
priator  suing  for  diversion  of  the  water,  but 
where  there  is  sufficient  legal  evidence  as  to 
the  element  of  nonuser  subsequent  to  the  decree, 
evidence  of  nonuser  and  similar  acts  by  such 
owner  before  the  decree,  for  the  purpose  of 
showing  his  intent  in  not  using  what  was 
awarded  to  him,  is  proper  and  not  prejudicial. 

8.  Same  —  Injunction  —  Defenses  —  Evi- 
dence. 

Where  a  senior  seeks  to  enjoin  a  jnnior  ap- 
propriator  of  water  from  diverting  the  same  by 
an  irrigation  ditch,  and  defendant  seeks  to  avoid 
the  same  on  the  ground  that  if  the  diversion  is 
restrained  the  plaintiff  will  derive  no  benefit, 
such  defense  must  be  established  by  clear  and 
satisfactory  evidence. 

9.  Appeal  and  Error— Conclusiveness  of 
Findings. 

Where  the  evidence  is  legally  sufficient  to 
uphold  a  finding  by  the  trial  court,  the  appel- 
late court  cannot  disturb  it. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  3079-3082.] 

Appeal  from  District  Court,  Conejos  Coun- 
ty;  Charles  C.  Holbrook,  Judge. 

Action  by  Piadad  Nelson  and  others  against 
the  Alamosa  Creek  Canal  Company  and  oth- 
ers. From  a  Judgment  for  plaintiffs,  defend- 
ants appealed.  Affirmed. 

Jesse  Stephenson,  for  appellants.  Ira  J. 
Blooinfleld,  for  appellees. 

CAMPBELL,  J.  This  action  was  brought 
by  plaintiffs,  appropriators  of  water  from 
the  Alamosa  river,  a  natural  stream  in  wa- 
ter district  No.  21  of  this  state,  against  de- 
fendants, appropriators  from  the  same 
stream,  to  restrain  the  latter  from  diverting 
ami  using  the  waters  thereof  to  the  injury  of 
plaintiffs,  who  are  alleged  to  have  the  better 
right  thereto.  In  1888  a  statutory  decree 
was  entered  In  the  proper  district  court 
whereby  the  relative  priorities  of  right  to 
the  use  of  water  for  irrigation  between  tlie 
various  ditches  and  canals  in  this  district 
were  determined,  including  the  rights  of  the 
parties  here.  The  complaint  alleged  that  de- 
fendants had  wrongfully  diverted  the  wa- 
ters of  the  river,  and  threatened  to  continue 
the  same,  by  means  of  the  Molino  ditch,  to 
which  ditch  had  been  adjudicated  priority 
No.  3  for  0.03  cubic  feet  of  water  per  second 
of  time  to  date  from  May  1,  1869,  and  that 
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each  and  all  of  the  priorities  of  plaintiffs 
were,  under  the  decree,  inferior  and  junior 
to  the  adjudicated  priority  of  the  Molino 
ditch.  Though  there  was  awarded  to  the 
Molino  ditch  the  priority  mentioned,  never- 
theless its  capacity  was  never  such  as  to  car- 
ry the  quantity  given,  and  that  it  has  never 
been  used  to  irrigate  more  than  about  12% 
acres  of  land.  That  in  their  statement  the 
then  owners  of  that  ditch,  preliminary  to 
their  obtaining  a  decree,  claimed  only  3 
cubic  feet  of  water  per  second  of  time  to  ir- 
rigate 50  acres  of  land.  That  only  .93  cu- 
bic feet  of  water  per  second  of  time  has  ever 
lieeu  used  in  irrigating  the  lands  lying  un- 
der the  ditch  by  the  owners  thereof  until 
shortly  before  the  beginning  of  this  action. 
The  complaint  then  charges  that  all  of  the 
water  decreed  to  the  Molino  ditch,  except  .93 
cubic  feet  per  second  of  time,  has  been  by 
the  owners  of  tlie  ditch  abandoned  since  the 
decree  was  entered,  and  the  same  has  been 
hitherto  appropriated  and  ever  since  con- 
tinuously used  and  enjoyed  by  plaintiffs  and 
other  appropriators  of  water  from  the  same 
stream  until  a  short  time  before  the  bring- 
ing of  this  action,  when  such  use  was  inter- 
fered with  by  defendants.  In  the  answer 
defendants  denied  the  abandonment,  and 
claimed  a  superior  right  to  plaintiffs,  and 
as  a  second  and  affirmative  defense  alleged 
that  the  headgate  of  the  Molino  ditch  was 
several  miles  higher  up  the  stream  than  the 
nearest  headgate  of  any  of  the  plaintiffs' 
ditches,  and  that  between  such  nearest  head- 
gate  and  the  headgate  of  the  Molino  ditch 
were  a  number  of  ditches  through  which 
had  been  made  appropriations  of  water  sen- 
ior to  plaintiffs  and  junior  to  the  Molino 
ditch,  which  were  entitled  to  divert  such 
water  before  the  ditches  of  plaintiffs  were 
supplied,  and  that  If  a  quantity  of  water 
equal  to  the  entire  volume  which  had  been 
decreed  to  the  Molino  ditch  was  not  turned 
into  its  headgate,  but  allowed  to  run  down 
the  stream,  the  bed  of  the  stream  between 
that  point  and  such  nearest  headgate  was  of 
such  a  nature  and  character  of  soil  that  none 
of  it  would  reach  the  headgates  of  any  of 
plaintiffs'  ditches.  Upon  these  affirmative 
matters  being  traversed  by  the  replication, 
the  issues  thus  raised  were  tried  to  the  court 
without  a  jury,  and  the  court  made  specific 
findings  of  fact  in  favor  of  plaintiffs  and 
granted  the  injunction  prayed  for.  Defend- 
ants appeal. 

1.  The  burden  of  proof  was  upon  plaintiffs 
to  prove  the  abandonment  alleged.  Abandon- 
ment is  made  up  of  two  elements,  act  and 
Intention.  Nonuser  alone,  at  least  short  of 
the  period  of  the  statute  of  limitations,  is  not 
sufficient  to  prove  an  abandonment,  but  non- 
user  continued  for  a  considerable  length  of 
time,  coupled  with  other  acts  of  a  character 
tending  to  show  an  intention  on  the  part  of 
the  owner  not  to  resume,  or  repossess  him- 
self of  the  thing  whose  use  he  relinquished, 


may  constitute  an  abandonment.  The  evi- 
dence in  this  case  was  conflicting,  but  we 
think  it  sustained  the  finding  by  the  court 
of  an  abandonment. 

The  defendants  say  that  it  was  error  for 
the  court  to  admit  in  evidence  a  copy  of  the 
statement  of  claim  which  the  owners  of  the 
Molino  ditch  filed  in  the  district  court,  as 
they  were  required  to  do  under  the  statutes 
In  order  to  obtain  a  decree  of  priority,  and 
to  hear  evidence  as  to  the  carrying  capacity 
of  the  ditch,  and  the  quantity  actually  di- 
verted and  applied  to  a  beneficial  use  before 
the  decree  was  entered.  This  upon  the 
ground  that  the  decree  is  a  verity,  and  that 
the  volume  of  water  thereby  decreed  is  res 
adjudicata,  and  if  such  decree  is  not,  within 
the  statutory  time,  reviewed,  set  aside  or  ap- 
pealed from,  it  is  binding  upon  the  parties  to 
the  proceedings,  and  cannot  thereafter  be 
questioned  except  on  the  ground  of  fraud. 
Defendants'  propositions  of  law  are  correct, 
but  they  are  in  error  as  to  their  application 
to  the  facts  of  this  case.  We  think  the  case 
as  made  comes  squarely  within  the  decision 
of  this  court  in  New  Mercer  Ditch  Co.  v. 
Armstrong,  21  Colo.  357,  40  Pac.  989.  and  Is 
not  opposed  to  anything  decided  in  P.  V,  I. 
Co.  v.  Central  Trust  Co.,  32  Colo.  102,  75 
Pac.  391.  In  a  late  case  decided  at  this  term, 
O'Brien  v.  King,  92  Pac.  945,  a  similar  ob- 
jection, under  a  different  state  of  facts,  was 
considered.  It  was  there  held,  in  accord- 
ance with  several  of  our  previous  rulings, 
that  a  statutory  decree  establishing  priorities 
is  res  judicata  as  to  volume,  and  cannot  be 
collaterally  attacked.  In  that  case  the  com- 
plaint was  framed  upon  two  grounds:  (1) 
That  the  appropriation  had  never  been  per- 
fected to  a  greater  extent  than  sufficient  to 
Irrigate  two  acres  of  land — a  less  quantity 
than  the  decree  awarded;  (2)  an  abandon- 
ment of  the  appropriation  subsequent  to  the 
decree. 

To  sustain  the  first  ground  the  plaintiff, 
who  attacked  the  decreed  appropriation,  re- 
lied solely  on  the  same  kind  of  evidence  as 
that  objected  to  In  the  case  at  bar— that  Is. 
evidence  of  acts  and  conduct  antecedent  to 
the  decree — and  the  court  there  said  Its  ad- 
mission was  Improper  because  such  matters 
were  not  open  to  Inquiry  in  that  case,  the 
question  of  volume  being  res  judicata.  Judge 
Goddard.  who  wrote  that  opinion,  then  pro- 
ceeded to  say  that  in  some  cases,  evidently 
referring  to  the  New  Mercer  and  similar 
cases,  which  are  like  the  one  now  before  us, 
the  admission  of  this  class  of  evidence  was 
held  not  to  constitute  prejudicial  error,  since 
evidence  of  acts  subsequent  to  the  decree 
was  legally  sufficient  to  prove  abandonment; 
but  In  that  (O'Brien)  case,  since  the  trial 
court  made  Its  findings  of  fact  upon  the  is- 
sue of  subsequent  abandonment  solely  on 
evidence  of  what  occurred  before  the  decree 
was  rendered,  which  the  judge  says  was 
erroneously  admitted  in  support  of  the  first 
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ground  of  complaint,  a  decree  adjudicating 
abandonment,  based  on  such  findings,  was 
unwarranted.  And  the  learned  judge  ex- 
pressly said  that  the  issue  of  subsequent 
abandonment  was  not  there  considered  or 
properly  determined,  because  the  Inquiry 
was  not  limited  to  acts  subsequent  to  the 
decree.  This  was  manifest,  he  said,  because 
there  was  no  evidence  at  all  before  the 
court  of  subsequent  acts  tending  to  prove 
that  the  owner  had,  subsequent  to  the  decree, 
failed  to  use,  in  whole  or  in  part,  this  de- 
creed volume,  and  the  only  evidence,  and 
that  on  which  the  findings  concerning  aban- 
donment were  made,  was  that  of  antecedent 
acts  improperly  admitted  to  prove  the  other 
cause  or  ground  of  complaint. 

It,  therefore,  is  clear  tbat  the  O'Brien 
Case,  a  collateral  proceeding,  was  one  where 
the  trial  court  wrongly  admitted  evidence 
of  acts  done  before  the  statutory  decree  to 
prove  tbat  the  owner  of  the  ditch  had  not 
appropriated  as  much  water  as  that  decree 
gave  him,  and  after  admitting  such  evidence, 
directed  to  the  first  cause  or  ground  of  com- 
plaint, without  any  evidence  at  all  of  any 
amount  of  water  the  claimant  had  used,  or 
ceased  to  use,  subsequent  to  the  decree,  which 
was  necessary  to  sustain  the  second  cause 
or  ground  of  complaint,  proceeded  to  apply 
to  this  latter  ground  the  evidence  of  prior 
acts  and  conduct,  and  based  its  findings  on 
the  alleged  subsequent  abandonment  solely 
on  the  evidence  of  the  antecedent  acts.  Very 
properly  It  was  held  that  a  decree  that  sub- 
sequent abandonment  was  thus  established 
could  not  stand.  Very  different,  however, 
is  the  case  at  bar.  Here  there  was  evidence 
that  not  only  for  19  years  before  the  decree, 
but  thereafter  and  continuously  from  the 
time  It  was  made,  and  down  to  a  short  tune 
before  this  action  was  begun,  the  owners  of 
the  Mollno  ditch  never  used  more  than  2.85 
cubic  feet  per  second  of  tune  of  the  6.93  cubic 
feet  which  the  decree  gave  it;  and  that 
plaintiffs,  junior  appropriators  under  the 
decree,  and  other  appropriators  from  the 
same  stream  junior  to  defendant  but  senior 
to  plaintiffs,  had  made  their  appropriations, 
and  when  they  could  get  it — the  common 
source  of  supply  not  being  sufficient  in  times 
of  scarcity  to  satisfy  all  consumers — used 
the  water  remaining  in  the  stream  after  de- 
fendant had  used  the  2.85  cubic  feet  Such 
subsequent  nonuse  for  14  years  after  the  de- 
cree was  accompanied  by  some  circumstances 
tending  to  show  that  defendant  did  not  in- 
tend to  repossess  itself  of  the  excess.  Aban- 
donment, as  applicable  to  water  rights,  con- 
sisting of  act  and  intention,  was  thus  sup- 
ported by  direct  evidence  of  acts  and  con- 
duct limited  In  time  to  a  period  subsequent 
to  the  statutory  decree. 

There  can  be  no  question,  under  the  proof, 
that  sufficient  was  shown  to  satisfy  one  of 
the  elements  of  abandonment — nonuse.  The 
other  element,  intention,  a  distinct  and  nec- 
essary ingredient  of  abandonment,  must  also 


be  shown.  To  prove  the  intention  with  which, 
the  owner  ceased  to  use  a  part  of  the  volume 
after  the  decree  was  entered,  it  is  competent 
to  show  a  similar  state  of  facts  before  its 
rendition.  Certainly  evidence  thereof  can- 
not be  prejudicial.  The  statutory  decree  con- 
fers no  new  rights,  but,  as  this  court  has 
repeatedly  held,  embodies  in  the  form  of  a 
permanent,  binding  decree  the  evidence  of 
pre-existing  rights.  It  does  not  purport  to 
be  a  perpetual  insurance  or  guaranty  to  the 
owner  of  a  ditch  against  a  total  or  partial 
loss  of  his  priority  by  abandonment  In  that 
way  he  may  lose  the  rights  resulting  from 
an  appropriation  and  evidenced  by  the  de- 
cree, just  as  he  may  where  they  have  been 
acquired  by  purchase  and  conveyed  by  deed. 
If  the  statutory  adjudication  had  not  been 
made,  it  would  be  admitted,  we  think,  that  on 
the  issue  of  abandonment  nonuse  could  be 
shown,  Irrespective  of  time.  In  neither  case 
would  antecedent  acts  be  admissible  to  prove 
tbat  the  right  alleged  to  have  been  abandon- 
ed, never  existed  In  whole  or  in  part,  for  one 
cannot  abandon  that  which  he  never  pos- 
sessed or  whicb  never  was  In  esse.  Ditch  Co. 
v.  Ditch  Co.,  22  Colo.  115,  43  Pac.  540. 

But  because  antecedent  nonuse  and  similar 
acts  by  the  owner  of  a  part  of  a  decreed 
priority  may  not  be  shown,  ettber  for  the  pur- 
pose of  proving  that  he  never  was  entitled 
to  the  entire  decreed  volume,  or  that  subse- 
quent to  the  decree,  he  also  omitted  to  use 
the  volume  in  whole  or  in  part  awarded,  it 
does  not  necessarily  follow  that  such  prior 
acts  do  not  have  a  tendency  to  show  an  In- 
tention not  to  reclaim  the  thing  the  use  of 
which  has  been  discontinued  since  the  decree 
was  entered.  On  the  contrary,  nonuse  and 
similar  acts,  before  and  after  the  decree,  di- 
rectly bear  on  the  element  of  Intention  of 
the  owner  in  the  failure  to  use  what  was 
awarded  him. 

Evidence,  though  Incompetent  to  prove  one 
essential  issue  or  element  of  a  cause  of  ac- 
tion or  defense,  should  not  be  excluded  if  it 
Is  competent  to  establish  some  other  Issue. 
So,  here,  evidence  of  the  antecedent  acts  of 
wbich  defendant  complains,  though  not  prop- 
er to  prove  the  right  of  the  owner  to  a  less 
amount  of  water  than  that  decreed  to  him, 
and  not  proper  to  show  the  element  of  nonuse 
in  a  subsequent  abandonment  certainly  Is 
proper,  and  not  prejudicial,  as  throwing  light 
on  the  Intention  which  the  appropriator  enter- 
tained when,  for  so  long  a  time,  he  ceased 
after  the  decree  to  make  use  of  a  part  of  his 
decreed  property. 

We  do  not  think  the  doctrine  of  the  New 
Mercer  Case  Is  rightly  applied  by  either  party 
to  the  present  action.  It  is  not  authority  for 
the  claim  inferential ly,  though  not  expressly, 
made  by  plaintiff,  that  in  a  collateral  attack 
the  volume  awarded  by  a  decree  is  an  open 
question.  Neither  can  we  agree  with  defend- 
ant that  in  a  case  like  this,  on  the  issue  of 
subsequent  abandonment  of  which  there  is 
direct  sufficient  legal  evidence,  the  admission 
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of  acts  antecedent  to  the  decree  Is  necessarily 
erroneous  or  prejudicial.  We  are  satisfied 
that  the  abandonment  alleged  in  this  case  has 
been  proved,  and  that  no  error  prejudicial  to 
defendant  has  intervened. 

We  have  deemed  It  advisable,  In  view  of 
the  apparent  misconception  by  counsel  of  the 
doctrine  announced  In  the  New  Mercer  Case, 
to  give  our  views  thereon,  and  to  distinguish 
between  this  and  the  O'Brien  Case,  supra 
The  views  herein  expressed  are  In  harmony 
with  the  New  Mercer  Case,  Ditch  Co.  v. 
Ditch  Co.,  supra,  and  Water  Co.  v.  Irrigation 
Co.,  24  Colo.  322,  51  Pac.  496,  46  L.  B.  A.  322. 

(2)  But  defendants  say,  upon  the  assump- 
tion that  the  abandonment  has  been  proved, 
plaintiffs  are  not  entitled  to  this  injunction 
because  the  granting  of  It  would  be  a  vain 
thing,  for,  as  they  allege  In  the  affirmative  de- 
fense of  their  answer,  and  as  they  attempted 
to  prove  at  the  trial,  If  the  abandoned  ex- 
cess of  water  were  not  turned  into  the  head- 
gate  of  the  Molino  ditch,  but  was  allowed  to 
flow  down  the  stream,  none  of  it  would  reach 
the  headgates  of  any  of  plaintiffs'  ditches, 
and  therefore  tbey  would  not  be  benefited  by 
an  Injunction  restraining  defendants  from  di- 
verting it.  Whether  defendants  are  In  a  posi- 
tion to  Invoke  such  a  defense  in  view  of  the 
fact  that,  as  to  this  excess,  they  abandoned 
It  and  have  no  right  whatever  to  It  after  in- 
tervening rights  of  other  and  Junior  appro- 
priators  have  become  vested  before  defend- 
ants manifested  an  Intention  to  reclaim  it, 
we  need  not  decide.  Such  questions  are  dis- 
cussed and  passed  upon  in  Clark  v.  Ashley, 
34  Colo.  285,  82  Pac.  588.  Lower  Latham  D. 
Co.  v.  Louden  I.  C.  Co.,  27  Colo.  2G7,  GO  Pac. 
629,  83  Am.  St  Rep.  80,  and  Platte  Valley 
I.  Co.  v.  Buckers  Co.,  25  Colo.  77,  53  Pac.  334. 
Where  a  senior  seeks  to  enjoin  a  junior  ap- 
propriator  of  water  from  diverting  the  same 
to  the  injury  of  the  former,  and  the  junior 
appropriates  seeks  to  avoid  the  same  upon 
the  ground  that  if  the  use  which  he  threatens 
to  make  of  it  is  restrained  the  owner  of  the 
senior  right  will  derive  no  benefit,  such  a  de- 
fense ought  to  be  established  by  clear  and 
satisfactory  evidence.  The  Infringement  of 
a  prior  by  the  owner  of  a  Junior  right  con- 
stitutes a  legal  injury,  and,  before  the  junior 
can  justify  his  acts  of  interference  with  the 
prior  right  upon  the  ground  stated,  a  strong 
showing  should  be  made.  Upon  this  con- 
troverted Issue  of  fact  which  the  defend- 
ants have  set  up  in  their  affirmative  defense 
the  evidence  was  conflicting,  and  the  defense 
was  not  established  to  the  satisfaction  of  the 
trial  court  On  the  contrary,  the  evidence 
was  legally  sufficient  to  uphold  its  finding 
in  plaintiffs'  favor,  and  we  cannot  interfere 
with  it 


Perceiving  no  prejudicial  error,  and  the 
findings  and  decree  of  the  court  being  sus- 
tained by  the  evidence,  the  judgment  is  af- 
firmed. 

Affirmed. 

STEELE,  C.  J.,  and  GABBERT,  J.,  concur. 

GABBERT  J.  (concurring  specially).  I  con- 
cur in  the  judgment  of  affirmance ;  but  on  the 
question  of  abandonment,  I  do  so  for  the  rea- 
son that,  in  my  opinion,  the  testimony  bear- 
ing on  the  subject  of  nonuse  of  water,  and 
other  acts  of  the  claimants  through  the  Mol- 
ino ditch  subsequent  to  the  decree,  clearly 
establishes  abandonment  on  their  part,  as 
found  by  the  trial  court,  without  regard  to 
their  use  of  water  or  capacity  of  their  ditch 
prior  to  such  decree.  For  this  reason  the 
evidence  on  the  subject  of  abandonment  ob- 
jected to  by  appellants  could  not  have  been 
prejudicial,  and  the  question  of  its  competen- 
cy is  therefore  immaterial. 


FORNWALD  et  al.  r.  NELSON  et  at 
(Supreme  Court  of  Colorado.   Feb.  3,  1908.) 

Appeal  from  District  Court  Conejos  Coun- 
ty; Charles  C.  Holbrook,  Judge. 

Action  by  Piadad  Nelson  and  others  against 
Peter  Fornwald  and  others.  From  a  judg- 
ment for  plaintiffs,  defendants  appeal.  Af- 
firmed. 

Jesse  Stephenson,  for  appellants.  Ira  J. 
Bloomfleld,  for  appellees. 

CAMPBELL,  J.  This  Is  an  action  by  plain- 
tiffs, appellees  here,  approprlators  and  users 
of  water  for  irrigation  from  the  Alamosa  riv- 
er in  water  district  No.  21,  In  this  state, 
against  defendants,  appellants,  approprlators 
from  the  same  stream,  to  restrain  the  latter 
from  diverting  and  using  water  from  such 
stream  to  the  Injury  of  plaintiffs,  who,  as 
against  defendants,  are  said  to  be  prior  ap- 
proprlators. The  judgment  was  for  plaintiffs, 
and  defendants  appeal. 

Precisely  the  same  questions  of  law,  and 
largely  the  same  questions  of  fact  are  in- 
volved in  this  case  as  In  Alamosa  Creek  Canal 
Co.  v.  Nelson,  the  opinion  in  which  is  pub- 
lished in  93  Pac.  1112.  Indeed,  some  of  the  evi- 
dence is  exactly  the  same  in  both  cases.  Al 
these  questions,  we  think,  were  correctly  de- 
cided by  the  trial  court,  and  upon  the  au- 
thority of  the  foregoing  decision  the  Judg- 
ment Is  affirmed. 

Affirmed. 

STEELE,  C  J.,  and  GABBERT,  J-,  concur. 
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HUGHES  v.  KERSHOW  et  aL 
(Supreme  Court  of  Colorado.    Feb.  3,  1908.) 

1.  Fixtures— What  Constitute. 

A  lease  of  city  lots  provided  that  all  im- 
provements by  the  lessee  should  belong  to  him 
and  might  be  removed  during  the  last  (50  days  of 
the  lease,  if  he  had  paid  all  rents  and  taxes  to 
be  paid  by  him.  Held,  that  a  five-story  brick 
building  erected  on  the  lota  by  the  lessee  re- 
mained personal  property  during  the  lease ;  and. 
on  failure  to  remove  it  as  provided  therein,  it 
became  a  part  of  the  real  estate  as  a  fixture. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Fixtures,  §§  5,  64,  65.] 

2.  Liens— Loss  of  Lien. 

The  lien,  if  any,  for  money  advanced  for 
improvements  made  on  premises  by  the  lessee, 
is  lost  by  the  lessee's  loss  of  the  improvements 
by  failure  to  remove  them  before  the  expira- 
tion of  the  lease  as  provided  therein ;  the  Hen 
attaching  only  to  the  interest  of  the  lessee. 

3.  Same— Priorities. 

One  who  claims  a  lien  on  improvements  on 
leased  land  for  money  advanced  for  such  im- 
provements cannot  claim  that  the  giving  of  a 
renewal  of  the  lease  without  her  knowledge  in- 
vested the  lienor  with  an  absolute  lien  on  the 
improvements  free  from  the  limitation  to  the 
lessee's  interest,  since  she  is  presumed  to  know 
the  date  of  the  expiration  of  the  lease,  and  is 
put  on  inquiry  if  the  lessee  fails  to  remove  the 
improvements  before  its  expiration ;  and,  hav- 
ing failed  to  enforce  her  lien  during  the  life 
of  the  lease,  must  be  held  to  have  acquiesced  In 
the  renewal  lease  and  continue  the  lien  subject 
thereto. 

4.  Guardian   and   Ward  —  Authority  of 
Guardian. 

A  guardian  of  infants  as  lessor  of  prem- 
ises has  no  power  in  the  absence  of  express  au- 
thority from  the  court,  on  the  expiration  of  the 
lease,  to  agree  to  a  lien  on  the  improvements 
made  by  the  lessee  for  advances  to  the  lessee 
for  such  improvements. 
6.  Liens— Enforcement— Laches. 

Delay  of  five  years  in  suing  to  enforce  a 
lien  for  money  used  in  erecting  improvements 
on  leased  premises,  and  almost  five  years  more 
in  bringing  the  action  to  trial  without  excuse, 
will  defeat  the  claim. 
6.  Same— Pleading  Laches. 

The  defense  of  laches  may  be  interposed  in 
an  action  in  equity  to  enforce  a  lien  on  prop- 
erty without  being  specially  pleaded. 

Appeal  from  District  Court,  Denver  Coun- 
ty;  Peter  L.  Palmer,  Judge. 

Action  by  Margaret  Hughes  against  Carl- 
ton M.  Kershow  and  others.  From  a  judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

Jeremiah  Kershow  died  seised  of  three  lots 
at  the  corner  of  Sixteenth  and  Market  streets, 
Denver.  These  lots  became  the  property  of 
his  minor  sons.  J.  Henry  Kershow,  as  guard- 
Ian  for  such  minors,  in  1882  leased  the  same 
to  Paul  T.  Hughes,  for  a  period  ending  April 
23,  1893.  By  the  terms  of  the  lease,  "all 
erections  and  improvements  and  repairs  made 
by  party  of  the  second  part  at  any  time  dur- 
ing said  term  erected  upon  said  premises" 
were  to  remain  the  property  of  the  tenant 
Hughes.  Within  the  sixty  days  last  preced- 
ing the  expiration  of  the  time  fixed  In  the 
lease  Hughes  was  given  the  privilege  of  re- 
moving such  erections,  improvements,  etc., 
provided  he  had  then  "discharged  all  rents, 


taxes,  ana  assessments"  payable  by  him  un- 
der the  contract  The  building  first  erected 
upon  the  premises  was  destroyed  by  fire  in. 
1880.  The  Insurance  money  not  being  suf- 
ficient to  re-erect  the  kind  of  a  structure  de- 
sired, Hughes  borrowed  from  appellant,  who- 
was  plaintiff  below  and  who  was  his  wife, 
some  $10,000  or  $15,000  with  which  to  finish 
the  same.  Mrs.  Hughes  took  no  notes  or  oth- 
er evidences  of  this  indebtedness,  nor  did 
she  take  any  written  security  therefor.  She 
asserts,  however,  that  Hughes  gave  her  a 
verbal  lien  upon  the  building  as  such  securi- 
ty; and  she  further  claims  that  after  she 
had  advanced  some  $3,000  or  $4,000,  and 
when  the  brickwork  was  only  partly  com- 
pleted, J.  Henry  Kershow,  the  guardian,  as- 
sured her  that,  if  she  would  continue  furnish- 
ing the  money  necessary  to  complete  the 
building,  he  would  see  that  she  was  repaid 
the  same,  and  that  she  should  have  a  Hen 
on  the  Improvement  for  all  of  the  money  so 
furnished.  The  building,  being  a  brick  struc- 
ture covering  the  entire  three  lots  and  with  a 
foundation  capable  of  supporting  five  stories, 
was  then  completed;  plaintiff  furnishing  the 
money.  The  lower  part  was  used  for  stores. 
The  upper  part  was  finished  off  for  and  used 
as  a  theater.  In  December,  1892,  four  months 
before  the  expiration  of  the  lease,  owing  to 
the  hard  times  and  other  causes,  Kershow, 
the  guardian,  and  Hughes,  the  tenant,  ar- 
ranged for  and  completed  the  execution  of  ft 
new  lease  extending  the  term  of  the  tenancy 
to  June  30,  1896,  at  a  higher  rental  for  the 
ground.  Subsequently  certain  litigation  arose 
between  the  parties,  which  was  compromised 
and  disposed  of  early  in  1896.  Through  such 
compromise  and  settlement  Hughes  received 
a  rebate  of  several  thousand  dollars  upon 
rents  due  and  $2,000  In  cash,  and  turned  the 
possession  of  the  premises  over  to  his  lessors. 
On  the  16th  of  June,  1898,  plaintiff  begun  the 
present  action  for  the  enforcement  of  the  lien 
so  claimed  by  her  upon  the  building.  The 
answer  of  J.  H.  Kershow,  guardian,  was  fil- 
ed on  March  11,  1899.  The  cause  came  on 
for  trial  on  May  19,  1903,  decision  being  ren- 
dered August  17th  of  the  same  year.  From 
the  decree,  which  was  In  favor  of  defendants, 
plaintiff  prosecuted  the  present  appeal. 

Whltford  &  May,  for  appellant  Wells  Jt 
Chiles,  for  appellees. 

HELM.  J.  (after  stating  the  facts  as  above). 
The  building  erected  by  Paul  T.  Hughes  upon 
the  three  lots  at  the  corner  of  Sixteenth  and 
Market  streets,  Denver,  leased  from  the  heirs 
of  Jeremiah  Kershow,  through  J.  H.  Ker- 
show, guardian,  is  clearly  within  the  class 
of  improvements  known  in  law  as  "fixtures." 
This  structure,  as  re-erected  after  the  fire, 
was  of  brick,  covering  the  entire  three  lots, 
and  with  a  foundation  sufficiently  strong  to 
support  a  five  story  building.  The  ground 
floor  was  divided  into  storerooms  and  so 
used,  while  the  upper  portion  was  finished 
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off  for  theatrical  purposes,  and  subsequently 
became  known  as  the  "Haymarket  Theater." 
But  the  parties  invested  this  structure  with 
the  character  of  personalty.  In  the  lease  it 
was  expressly  stipulated  that  all  improve- 
ments erected  upon  the  property  by  the  lessee 
should  belong  to  him,  and  that  he  might  re- 
move the  same  during  the  00  days  last  pre- 
ceding the  expiration  of  the  lease,  provided 
he  had  paid  all  rents,  taxes,  and  assessments 
agreed  to  be  discharged  by  him.  Thus  by 
express  contract  the  building  mentioned  be- 
came personal  property  during  the  life  of 
the  lease.  This  provision  was  for  the  bene- 
fit of  the  lessee;  but.  to  avail  himself  of  such 
benefit,  it  was  incumbent  upon  him  to  re- 
move the  building  before  expiration  of  the 
contract.  If  he  failed  to  do  so  In  accordance 
with  the  terms  specified,  then  upon  expira- 
tion of  the  contract,  by  operation  of  law,  the 
building  ceased  to  be  personalty.  Its  char- 
acter as  a  fixture  attached,  and  it  at  once 
became  a  part  of  the  real  estate.  During 
the  existence  of  the  lease  mentioned,  plaintiff 
advanced  to  Hughes  the  tenant,  who  was  her 
husband,  an  aggregate  of  about  $15,000  with 
which  to  rebuild  or  reconstruct  the  building 
first  placed  upon  the  leased  ground  and  pre- 
viously destroyed  by  fire.  The  loans  thus 
made  were  not  evidenced  by  writing,  but,  ac- 
cording to  plaintiff's  testimony,  Hughes,  as 
security  therefor,  gave  her  a  verbal  lien  up- 
on his  interest  so  retained  In  the  building. 
It  is  not  necessary  for  the  purposes  of  this 
case  to  consider  the  sufficiency  of  a  lien 
thus  created;  for,  assuming  that  this  lien 
was  valid  and  binding  as  between  the  par- 
ties, it  could  only  extend  to  the  interest  held 
by  Hughes  In  the  property.  And,  when  for 
any  reason  this  interest  legally  terminated, 
plaintiff's  Hen  thereon  also  terminated. 
Hence,  as  above  observed,  If  Hughes  allowed 
the  period  fixed  in  the  lease  to  expire  with- 
out payment  of  rents,  taxes,  and  assessments 
and  removal  of  the  structure  from  the  lots, 
as  therein  provided,  the  building  became  a 
part  of  the  realty;  that  Is  to  say.  the  incho- 
ate right  or  claim  of  his  lessors  thereto  ripen- 
ed Into  complete  ownership,  and  title  vested 
In  them.  "It  Is  hardly  necessary  to  add  that 
the  plaintiffs  can  claim  no  better  title  to  the 
property  in  controversy  than  that  which  was 
vested  In  the  tenant  under  whom  they  claim 
as  mortgagee.  When  the  mortgage  was 
made,  the  building  and  machine  were  fixtures 
annexed  to  the  realty  of  the  defendant  by 
his  tenant,  and  which  the  defendant  had  then 
the  inchoate  right  to  claim  as  part  of  the 
freehold  If  not  seasonably  disannexed  before 
the  term  was  ended."  Talbot  v.  Whipple.  14 
Allen  (Mass.)  177.  "Although  the  tenant 
possessed  the  right  of  removal,  he  was  bound 
to  exercise  it  if  at  all  before  his  term  expir- 
ed or  within  the  period  limited  by  his  lease, 
or.  at  all  events,  before  quitting  possession 
of  the  real  estate  upon  which  the  trade  fix- 
tures were  situated."  Mass.  Nat.  Bk.  v. 
Shlnn,  18  App.  Dlv.  282,  46  N.  Y.  Supp.  329; 


Fitzgerald  v.  Anderson,  81  Wis.  342,  51  N. 
W.  554;  Smith  v.  Park,  31  Minn.  70,  10  N. 
W.  490;  Free  v.  Stuart,  39  Neb.  225.  57  N. 
W.  991.  The  giving  of  the  new  lease  a  few 
months  before  the  original  lease  expired,  ex- 
tending the  tenancy  period  on  practically  the 
same  terms,  did  not  operate  to  invest  plain- 
tiff with  an  absolute  lien  upon  the  struc- 
ture, freed  from  limitation  to  the  interest  of 
Hughes.  She  says  that  this  action  was  taken 
without  her  knowledge  or  consent,  but  she 
knew  or  must  be  presumed  to  have  known 
the  date  fixed  for  expiration  of  the  original 
lease.  When  her  husband  failed  to  take  steps 
for  removal  of  the  building  during  the  last 
60  days  of  such  period,  she  was  put  upon 
Inquiry  which  would  have  disclosed  the  ex- 
istence of  the  new  contract;  and,  if  she  In- 
tended to  assert  her  lien  under  the  expiring 
lease,  she  should  have  taken  appropriate 
steps  so  to  do.  Falling  to  assert  her  lien 
within  the  time  fixed  by  that  contract,  she 
must  at  least  be  held  to  have  acquiesced  in 
the  new  lease  and  consented  to  the  extension, 
Intending  to  hold  her  lien  subject  thereto. 
She  certainly  can  occupy  no  stronger  position 
than  that  her  lien  continued  to  cover  Hughes' 
interest  under  the  new  lease  with  the  same 
force  and  effect  It  possessed  under  the  for- 
mer lease. 

The  conditions  here  are  not  analogous  to 
the  illustration  used  by  counsel  for  appellant 
of  two  chattel  mortgages  given  at  different 
dates  upon  the  same  property.  Undoubtedly 
In  such  case  a  release  of  the  senior  mort- 
gage would  invest  the  junior  mortgagee  with 
a  paramount  Hen,  even  though  a  new  mort- 
gage were  taken  for  the  earlier  debt  The 
Hen  of  plaintiff  under  consideration  being 
limited  to  the  conditional  Interest  reserved  by 
Hughes  in  the  building  in  the  first  lease,  the 
only  question  arising  is  whether  this  lien 
perished  altogether  upon  expiration  of  that 
lease,  or  whether  under  all  the  circumstances 
we  can  treat  it  as  attaching  to  the  interest 
of  Hughes  under  the  new  lease.  But  when 
In  1896,  shortly  before  expiration  of  the 
second  lease,  Hughes  surrendered  the  tenancy 
and  turned  the  property  over  to  his  lessors 
under  an  arrangement  for  distribution  of  ac- 
cumulated rents,  his  title  as  tenant  finally 
terminated,  and  all  right  or  interest  held  by 
him  in  the  building  ceased.  The  character  of 
the  building  as  personalty  disappeared.  It 
became  a  part  of  the  real  estate  and  ownei- 
shlp  vested  in  the  landlord.  It  might,  per- 
haps, be  held  that,  when  the  interest  of 
Hughes  thus  ceased,  the  Hen  of  plaintiff  up- 
on that  interest  also  ceased;  but,  giving 
plaintiff  the  benefit  of  the  most  favorable 
view  we  could  possibly  adopt,  her  Hen  could 
not  have  continued  beyond  June  30th  follow- 
ing, the  date  at  which  the  eecoud  lease  ex- 
pired by  Its  own  terms.  And,  when  she  al- 
lowed this  period  to  pass  and  the  possession 
to  be  retained  by  the  landlord,  without  at- 
tempting to  assert  any  right  or  Interest  claim- 
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ed  under  the  Hen,  most  assuredly  the  Hen 
Itself  became  ineffective  and  nonenforceable. 
In  law  she  could  not  sit  quietly  by  for  two 
years,  as  she  did,  before  taking  steps  to  en- 
force her  lien  even  had  she  possessed  a  right 
to  such  enforcement  at  the  expiration  of  the 
period  fixed  by  the  second  lease. 

But  counsel  for  appellant  invite  our  atten- 
tion to  the  alleged  agreement  of  J.  II.  Ker- 
show,  guardian  for  the  minor  heirs — owners 
of  the  lots,  to  recognize  her  claim  or  Hen 
against  the  building;  and  they  argue  that  by 
virtue  of  this  agreement  her  status  and  rights 
as  above  indicated  were  in  some  way  modi- 
fied, so  that  her  Hen  upon  the  building  was 
preserved,  and  she  was  entitled  to  enforce  the 
same  In  the  present  action.  This  agreement 
of  the  guardian  is  not  clearly  established  by 
the  evidence.  It  is  denied  by  him.  It  is  in 
certain  respects,  which  we  will  not  now 
enumerate,  unreasonable  and  improbable. 
The  trial  court  declined  to  determine  the 
matter,  saying  that  it  was  not  material  in 
view  of  his  conclusion  otherwise  touching 
the  case.  But  let  us  assume  that  the  guard- 
Ian  did  give  plaintiff  the  assurances  to 
which  she  testifies.  His  agreement  that  her 
advancements  to  Hughes  should  be  returned 
was  a  mere  verbal  promise  to  answer  for  the 
debt  of  her  husband,  and  was  not  binding 
even  upon  himself.  And  as  guardian  he  had 
no  power,  certainly  without  express  authority 
from  the  court,  which  nowhere  appears,  to 
place  a  lien  or  Incumbrance  upon  the  estate 
of  his  wards  through  such  an  agreement. 
His  assurance,  if  he  gave  such  an  assurance, 
can  only  be  regarded  as  an  acquiescence  by 
him  in  plaintiff's  claim  of  a  verbal  Hen  upon 
the  Interest  of  Hughes  In  the  building  for 
moneys  advanced  by  her.  The  foregoing  con- 
clusions require  an  affirmance  of  the  decree 
under  review,  and  it  is  not  necessary  to  con- 
sider the  additional  questions  discussed  In  the 
briefs  and  arguments  on  file. 

If  the  view  urged  by  counsel  for  appellant 
were  correct,  that  plaintiffs  lien  was  entirely 
independent  of  and  unsupported  by  the  second 
lease,  her  claim  to  relief  would  also  be  de- 
feated by  her  laches.  The  first  lease  ex- 
pired according  to  its  own  terms  In  April, 
1803.  Suit  was  not  Instituted  by  plaintiff 
until  June,  1808,  over  five  years  after  her 
cause  of  action,  according  to  counsel's  view, 
accrued ;  but  this  is  not  all.  After  instituting 
the  action  she  did  not  bring  it  to  trial  until 
May,  1003,  nearly  five  years  later.  No  suf- 
ficient excuse,  if  Indeed  there  could  be  one, 
appears  in  the  record  for  either  of  these  de- 
lays. This  is  an  action  in  equity  for  the 
enforcement  of  a  Hen  against  property,  and 
the  wise  and  beneficent  doctrine  of  laches  is 
applicable,  even  though  no  such  special  plea 
is  formally  Interposed  by  answer.  In  support 
of  the  foregoing  suggestions  in  relation  to 
plaintiff's  laches,  viz.,  that  no  formal  plea 
thereof  was  necessary,  that  the  delay  in  com- 
mencing this  action  should,  under  counsel's 
assumption  above  stated,  operate  as  a  bar 


thereto,  and  that  such  unreasonable  delay  In 
prosecuting  a  suit,  even  though  it  be  com- 
menced In  time,  might  in  and  of  Itself  bar  a 
recovery  in  equity,  we  cite  the  following  au- 
thorities: Hagerman  v.  Bates,  5  Colo.  App. 
402,  38  Pac.  1100;  Hagerman  y.  Bates,  24 
Colo.  80,  40  Pac.  139;  Sullivan  v.  Portland  R. 
R.  Co.,  94  U.  S.  811.  24  L.  Ed.  324;  Johnston 
v.  Standard  Mln.  Co..  148  U.  S.  370,  13 
Sup.  Ct.  585,  37  L.  Ed.  480;  McKnight  r. 
Taylor,  1  How.  (U.  S.)  168,  11  L.  Ed.  86; 
Terry  v.  Fontaine's  Adm'r  et  al.,  83  Va.  455, 
2  S.  E.  743 ;  Great  West  Mln.  Co.  v.  Woodmas 
of  A.  Mln.  Co.,  14  Colo.  90,  23  Pac.  908;  Graff 
v.  Town  Co.,  12  Colo.  App.  112,  54  Pac.  854. 

The  Judgment  of  the  court  below  must  be 
affirmed. 

Affirmed. 

STEELE,  C.  J.,  and  MAXWELL,  J.,  concur. 


WITHERBEE  et  al.  v.  WALKER. 
(Supreme  Court  of  Colorado.   Feb.  3,  1908.) 

1.  Brokers— Right  to  Commissions— Effi- 
cient Cai'SE  op  Sale. 

A  roil  estate  broker,  who  merely  calls  the 
attention  of  a  church  officer  to  a  lot  he  has  for 
sale,  telling  him  the  price,  is  not  the  efficient 
and  procuring  cause  of  the  sale  to  the  church, 
and  so  cannot  recover  commissions  therefor :  the 
church  refusing  to  make  the  purchase  through 
him.  never  making:  him  an  offer,  and  buying 
the  lot  through  another  agent. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Brokers,  §§  65-74.] 

2.  Same. 

Where  an  owner  of  lind  openly  places  it 
for  sale  with  rival  real  estate  agents,  and  one 
of  them,  the  first  to  make  the  attempt,  makes  a 
sale  to  a  customer  to  whom  the  other  had  un- 
successfully tried  to  sell  it,  the  latter  is  not  en- 
titled to  commission. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Brokers.  §8  05-74.] 

Api>oal  from  District  Court,  City  and  Coun- 
ty of  Denver ;  John  I.  Mullins,  Judge. 

Action  by  Guernsey  Walker  against  Lewis 
C.  Wltherbee  and  others.  Judgment  for 
plaintiff.  Defendants  ai>peal.  Reversed  and 
remanded,  with  instructions. 

George  K.  Andrews,  for  appellants. 

CAMPBELL,  J.  This  action  Is  by  a  bro- 
ker to-  recover  commissions  for  the  sale  of 
defendants'  real  estate.  Trial  before  the  Ju- 
ry resulted  in  favor  of  plaintiff,  and  defend- 
ants appeal. 

The  court  should  have  granted  defendants' 
motion  for  nonsuit,  made  at  the  close  of 
plaintiff's  case,  and  renewed  after  defend- 
ants produced  their  evidence.  There  is  some 
doubt  whether,  under  the  evidence,  the  con- 
tract of  employment  was  established.  Plain- 
tiff asked  and  obtained  from  the  owners  the 
price  at  which  they  were  willing  to  sell,  and 
it  Is  uncertain  whether  anything  more  was 
done  in  that  direction.  In  Castner  v.  Rich- 
ardson, 18  Colo.  496.  33  Pac.  163,  It  was  said 
this  does  not  give  rise  to  the  relation  of  prin- 
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clpal  and  agent  between  the  parties.  But  for 
the  purpose  of  the  opinion  it  may  be  assumed 
that  the  contract  of  employment  was  proved. 
Let  us,  then,  examine  the  evidence  to  see  if 
plaintiff,  under  the  law  applicable  to  this 
case,  earned  a  fee. 

We  first  state  the  testimony  of  plaintiff 
himself.  A  church  society  wanted  to  buy 
this  kind  of  property.  Plaintiff  interviewed 
an  officer  of  the  church,  and  called  his  atten- 
tion to  defendants'  city  lots,  and  told  him 
the  price  at  which  they  could  be  bought. 
Plaintiff  does  not  say  that  his  offer  was  ac- 
cepted, or  that  a  counter  offer  was  made  by 
the  proposed  purchaser.  Plaintiff  did  not 
report  to  the  owners  this  effort,  or  that  he 
had  procured,  or  was  in  negotiation  with,  a 
purchaser.  About  10  days  after  he  listed 
the  property  for  sale  one  of  the  defendants 
came  into  his  office  and  asked  If  the  lots 
were  sold,  or  would  be  taken  by  his  party, 
apparently  referring  to  the  church.  Plain- 
tiff said  that  the  sale  was  not  complete,  and 
the  defendant  owner  replied,  in  substance, 
that  "they,"  i.  e.,  the  church,  had  been  cor' 
responding  with  defendants  through  another 
agent,  and  were  not  dealing  fairly  by  plain- 
tiff, whereupon  plaintiff  told  the  owner  not 
to  sell  to  the  church,  as  it  was  his  customer, 
and  he  would  hold  defendants  for  the  com- 
mission. Defendant  asked  plaintiff  to  buy 
the  lots  himself,  but  plaintiff  said  he  could 
not  Plaintiff  says  that  he  told  the  owner 
of  the  efforts  that  he  had  made  to  make 
the  sale.  Two  or  three  days  after  this  con- 
versation plaintiff  learned  that  another  bro- 
ker of  defendants  had  sold  the  property, 
through  a  third  person,  as  trustee,  to  the 
church,  and,  upon  defendants'  refusal  to  pay 
his  claim  for  brokerage  fee,  this  action  was 
brought. 

Some  of  the  officers  or  members  of  the 
church  were  called  by  plaintiff  as  his  wit- 
nesses, and  they  testified  that  for  some  rea- 
son the  church  officers,  who  had  the  power 
to  buy,  refused  to  make  the  purchase  of  the 
lots  through  plaintiff,  and  never  made  him 
any  offer  for  them,  and  refused  to  deal  with 
him,  but  bought  through  another  agent 
Plaintiff  was  not  the  efllcient  and  procuring 
cause  of  the  sale,  and,  on  his  own  showing, 
was  not  entitled  to  a  commission.  The  non- 
suit should  have  been  granted  when  his  evi- 
dence was  In. 

When  defendants  renewed  such  motion  at 
the  close  of  their  case,  for  another  reason, 
also,  should  the  court  have  granted  It.  From 
the  uncontroverted  evidence  produced  by  de- 
fendants It  appears  that  the  sale  was  actual- 
ly made  by  another  broker,  Mr.  Merrltt,  and 
that  he  began  negotiations  with  defendants 
to  secure  this  property  for  the  church  before 
It  was  listed  for  sale  by  defendants  with 
plaintiff,  and,  therefore,  first  called  the  atten- 
tion of  the  church  to  It.  Before,  and  during, 
the  time  of  plaintiff's  efforts  to  sell,  there 
were  posted  upon  the  lots  at  least  two  "For 
Sale"  signs  by  two  different  agents,  and  the 


property  had  openly,  and  without  any  at- 
tempt at  concealment,  been  placed  by  defend- 
ants with  a  number  of  different  agents  be- 
fore plaintiff's  authority  to  sell  was  given. 
Plaintiff  was  not  given  a  monoply  of  the  sale 
of  these  lots.  The  sale,  as  made,  was  for 
$100  less  than  the  price  quoted  to  plaintiff. 

Throughout  the  negotiations  between  the 
church  and  the  various  agents  there  is  not 
a  word  of  evidence  that  defendants  Inter- 
fered therewith,  or  favored  one  agent  as 
against  another.  They  renialued  neutral 
throughout.  Merrltt  was  paid  his  commission 
by  defendants  for  making  the  sale  before  this 
action  was  brought.  There  Is  nothing  tend- 
ing to  impeach  the  entire  good  faith  of  de- 
fendants. Under  the  uncontradicted  evidence 
of  both  parties,  plaintiff  did  not  procure  a 
purchaser,  able,  willing,  and  ready  to  buy  at 
the  price  for  which  he  might  sell.  Indeed  his 
party  absolutely  refused  to  buy  through,  or 
deal  with,  him,  and  for  such  refusal  defend- 
ants are  not  to  blame.  We  do  not  say  that 
the  officers  of  the  church  were  guilty  of  the 
improper  conduct  which  plaintiff  charges 
against  them;  but,  If  they  were,  defendants 
are  not,  in  any  way,  connected  therewith.  In 
two  respects  there  was  a  failure  of  proof: 
First,  plaintiff  was  not  the  efficient  and  pro- 
curing cause  of  the  sale;  second,  the  case  Is 
also  one  where  the  owners  of  property  open- 
ly placed  It  for  sale  with  rival  real  estate 
agents,  and  one  of  them,  the  first  to  make 
the  attempt,  made  a  sale  to  a  customer  to 
whom  the  other  had  unsuccessfully  tried  to 
sell  the  same  property.  The  owner,  there- 
fore, was  liable  for  commissions  only  to  the 
agent  who  made  the  sale,  and  plaintiff,  the 
unsuccessful  agent,  was  not  entitled  to  re- 
cover. Carper  v.  Sweet,  26  Colo.  547,  59 
Pac.  45;  Scott  v.  Lloyd,  19  Colo.  401,  35 
Pac.  733;  Babcock  v.  Merrltt,  1  Colo.  App. 
84,  27  Pac.  882;  Lawrence  v.  Weir,  3  Colo. 
App.  401,  33  Pac.  04G;  Vreeland  v.  Vetterlelu, 
33  N.  J.  Law,  247. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  dismiss  the 
action. 

Reversed. 

STEELE,  C.  J.,  and  GABBERT,  J.,  concur. 


WILLIAMS  v.  FIDELITY  &  DEPOSIT  CO. 
OF  MARYLAND. 
(Supreme  Court  of  Colorado.   Feb.  3,  1908.) 

Wills  —  Contest  —  Appeal  —  Bonos  —  Lia- 
bility— Attorney's  Fees. 

A  bond  given  by  a  contestant  in  a  will  con- 
test on  an  appeal  from  an  adverse  judgment  of 
the  county  court,  conditioned  on  his  performing 
whatever  judgment  may  be  rendered  against 
him,  and  on  his  paying  all  "damages"  which  the 
executor  has  sustained  by  reason  of  the  appeal, 
does  not  authorize  a  recovery  of  attorney's  fees 
paid  by  the  executor  in  successfully  resisting 
the  appeal. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  2,  pp.  1818,  1819.] 


Digitized  by  Google 


1120 


03  PACIFIC 


REPORTER. 


(Colo. 


Error  to  District  Court,  City  and  County 
of  Denver ;  John  I.  Mulling,  Judge. 

Action  by  Frederick  A.  Williams,  executor 
of  Caroline  M.  Rice,  deceased,  against  the 
Fidelity  &  Deposit  Company  of  Maryland. 
There  was  a  judgment  for  defendant,  and 
plaintiff  brings  error.  Affirmed. 

F.  A.  Williams,  pro  se.  Guy  Lee  R.  Stev- 
ick,  for  defendant  in  error. 

CAMPBELL,  J.  Action  on  an  appeal  band. 
The  plaintiff  in  error,  Williams,  is  executor 
of  the  last  will  and  testament  of  Caroline 
M.  Rice,  deceased.  The  will  was  contested 
In  the  county  court  of  Arapahoe  county  by 
Edward  E.  Rice  and  Caroline  E.  Rice,  and 
there  sustained  and  admitted  to  probate. 
The  contestants  perfected  an  appeal  to  the 
district  court,  and  gave  an  appeal  bond  sign- 
ed by  defendant  In  error  as  surety,  which 
bond  was  conditioned  that  contestants  "shall 
abide,  fulfill,  and  perform  whatever  Judg- 
ment may  be  rendered  against  them  In  said 
district  court,  and  shall  pay  all  damages 
which  the  said  Frederick  A.  Williams,  *  *  * 
executor  as  aforesaid,  may  sustain,  by  rea- 
son of  such  appeal  and  the  delay  Incident 
thereto,  and  shall  pay  all  costs."  On  trial 
de  novo  In  the  district  court  the  will  was 
again  sustained  and  admitted  to  probate, 
whereupon  the  executor  Williams  brought 
this  action  against  defendant  In  error,  surety 
on  the  appeal  bond,  to  recover  the  sum  of 
$500  which  he  had  paid  as  attorney's  fees  in 
the  district  court  on  the  appeal.  The  Judg- 
ment was  for  defendant,  and  plaintiff  sued 
out  this  writ  of  error. 

Counsel  are  agreed  that  at  common  law 
attorney's  fees  paid  in  resisting  an  unsuccess- 
ful appeal  could  not  be  recovered  as  dam- 
ages on  the  appeal  bond.  Plaintiff  in  error 
admits  that,  in  the  absence  of  a  statute  or 
contract  so  providing,  they  are  not  now  re- 
coverable in  this  state,  but  his  contention  Is 
that  tlie  condition  in  this  bond  provides  for 
them.  lie  says  that  In  the  highest  courts  of 
most  of  the  states  of  the  Union,  though  not 
In  the  federal  courts,  attorney's  fees  disburs- 
ed in  securing  the  dissolution  of  a  writ  of 
attachment  or  Injunction  may  be  recovered 
In  an  action  on  the  bond  as  a  part  of  the  le- 
gal damages  sustained  by  the  wrongful  Is- 
suing of  the  writ  when  the  condition  of  the 
bond,  on  which  it  was  based,  provides  for 
the  recovery  of  "damages."  This  court  and 
our  Court  of  Appeals  have  so  held  In  ac- 
tions on  injunction  bonds  (Belmont  M.  Co. 
v.  Costigan.  21  Colo.  465,  42  Pac.  650 ;  Church 
v.  Baker.  18  Colo.  App.  369,  71  Pac.  888),  and 
possibly  the  same  rule  would  be  followed  in 
actions  upon  attachment  bonds.  The  ten- 
dency of  the  courts  is  not  to  extend  the 
meaning  of  "damages"  to  include  such  ele- 
ments as  attorney's  fees.  The  reason  usual- 
ly given  for  awarding  as  damages  counsel 
fees  Incurred  for  services  rendered  in  dis- 
solving injunctions  and  writs  of  attachment 
is  that  they  are  provisional  or  extraordinary 


remedies,  ancillary  to  the  main  purpose  of 
the  suit,  and,  as  the  granting  of  the  writ  se- 
cures to  the  applicant  some  privilege  or  right 
not  incident  to  ordinary  remedies,  It  is  but 
reasonable  to  hold  that  "damages,"  as  used 
in  the  bond  upon  which  the  granting  of  the 
writ  is  conditioned,  embraces  attorney's  fees. 

But  tills  reason  does  not  apply  to  appeal 
or  supersedeas  bonds  in  ordinary  civil  ac- 
tions or  will  contests,  and  we  are  not  inclin- 
ed to  extend  to  actions  thereon  the  doctrine 
pertinent  to  injunction  and  attachment  bonds, 
and  allow  as  part  of  the  legal  damages  at- 
torney's fees  which  the  obligee  In  the  for- 
mer kind  of  security  has  paid  in  resisting  an 
unsuccessful  appeal  or  writ  of  error.  While 
this  point  has  not  hitherto  been  expressly 
ruled  in  this  state,  it  is  in  line  with  the  rea- 
soning and  intimation  of  several  of  the  deci- 
sions of  this  court  and  our  Court  of  Appeals. 
Tabor  v.  Clark.  15  Colo.  435,  25  Pac.  181; 
Joslln  v.  Teats,  5  Colo.  App.  531,  534,  39  Pac. 
349;  Spencer  v.  Murphy,  6  Colo.  App.  453. 
41  Pac.  841.  So  far  as  we  are  advised,  only 
the  Supreme  Court  of  Alabama  adheres  to  a 
different  doctrine.  While  the  decisions  of 
that  eminent  court  are  entitled  to  great  re- 
spect, we  think  the  weight  of  authority,  as 
well  as  reason,  is  in  favor  of  the  conclusion 
which  we  have  reached.  The  authorities  are 
collated  In  2  Cyc.  958,  and  1  Enc.  PI.  &  Pr. 
1015. 

The  determination  of  the  other  points  rais- 
ed by  plaintiff  in  error  not  being  necessary 
to  a  determination  of  this  writ,  they  have 
not  been  considered.  The  judgment  is  af- 
firmed. 

Affirmed. 

STEELE,  C.  J.,  and  GABBERT,  J.,  concur. 


KERR  v.  BURNS  et  al. 
(Supreme  Court  of  Colorado.   Feb.  3,  1908.) 

1.  Coubts  —  Jurisdiction  —  Colorado  Dis- 
trict Courts— Water  Rights. 

Const,  art.  6,  §  11,  giving  the  district  court 
jurisdiction  of  all  causes  both  at  law  and  equity, 
gives  jurisdiction  to  determine  claims  to  prior- 
ities in  the  appropriation  of  water  from  public 
streams,  and  that  jurisdiction  is  not  affected 
by  the  statutes  dividing  the  state  into  water 
districts,  and  providing  for  the  adjudication  of 
priorities  in  those  districts. 

2.  Same— Waiver  of  Objections. 

The  district  court  having  had  jurisdiction 
of  the  subject-matter  of  a  suit  to  award  prior- 
ities in  the  appropriation  of  waters  from  a 
stream,  a  defendant  therein  is  estopped  to  as- 
sert for  the  first  time  in  a  suit  brought  nine 
years  later  that  the  court  in  the  first  suit  was 
without  jurisdiction  on  the  ground  that  the  ad- 
judication should,  under  the  statutes,  have  cov- 
ered all  the  priorities  in  the  district,  and  not 
merely  priorities  for  water  from  such  stream, 
where  defendant  voluntarily  submitted  himself 
to  the  jurisdiction  of  the  court  in  the  first  suit, 
and  fully  participated  in  the  proceedings,  ex- 
cepted to  the  findings  and  decree  proposed  by  the 
referee,  appealed  from  a  judgment  approving 
such  decree,  which  judgment  was  affirmed,  and 
received  water  according  to  the  award. 
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3.  Judges— Disqualification— Consent. 

Under  Mills'  Ann.  Code,  §  429,  providing 
that  a  judge  shall  not  sit  in  a  case  in  which  he 
has  been  an  attorney  unless  by  consent  of  all 
the  parties,  a  judge  who  had  acted  as  an  attor- 
ney for  one  of  the  parties  was  not  disqualified 
where  all  the  parties  participated  in  the  suit 
without  objecting  to  his  sitting;  such  acquies- 
cence being  equivalent  to  affirmative  consent. 

[Ed.  Note— For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Judges,  $  233.] 

4.  Venue  —  Change  —  Right  —  Disquali- 
fication of  Judge. 

Mills'  Ann.  Code,  8  29.  providing  for  a 
change  of  venue  when  the  judge  is  disqualified 
to  try  the  action,  did  not  require  a  change  of 
venue  in  an  action  to  enjoin  parties  holding 
decreed  water  priorities  from  taking  more  than 
they  are  entitled  to.  because  the  judge  was  an 
attorney  in  the  suit  in  which  the  priorities  were 
adjudicated. 

5.  Appeal— Discretion  of  Trial  Court. 

The  granting  or  refusing  of  changes  of  venue 
is  discretionary,  and  a  refusal  is  not  review- 
able, unless  there  has  been  obvious  abuse  of  dis- 
cretion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  383G.] 

6.  Judgment— Conclusiveness. 

All  questions  determined  by  a  decree,  adju- 
dicating water  priorities,  affirmed  on  appeal, 
are  res  judicata,  for  the  purpose  of  a  subsequent 
suit  against  appellant  and  another  to  enjoin 
them  from  taking  more  water  than  they  are 
entitled  to  do  under  one  of  the  priorities. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  §  1251.] 

Error  to  District  Court,  La  Plata  County ; 
James  L.  Russell,  Judge. 

Suit  by  Thomas  D.  Burns  and  others 
against  Thomas  A.  Kerr  and  another.  From 
the  decree,  defendant  Kerr  brings  error.  Af- 
firmed. 

In  April,  1897,  a  final  decree  was  entered 
by  the  district  court  of  La  Plata  county  in  a 
proceeding  for  the  adjudication  of  the  wa- 
ter rights  connected  with  the  waters  of 
Hermosa  creek,  begun  in  October,  1893.  By 
this  decree  priority  No.  3  was  awarded  for 
1  cubic  foot  of  water  per  second  to  irrigate 
35  acres  of  land,  a  part  of  which  land  be- 
longs to  plaintiff  in  error,  who  was  defend- 
ant below,  and  the  remainder  to  one  Mead. 
By  the  same  decree  priority  No.  4  for  9  cubic 
feet  of  water  per  second  to  Irrigate  435 
acres  of  land,  and  priority  No.  8  for  2  cubic 
feet  of  water  per  second  to  Irrigate  70  acres 
of  land,  were  awarded  to  defendants  in  er- 
ror, who  were  plaintiffs  below.  To  the  ref- 
eree's findings"  in  that  proceeding  plaintiff 
in  error  filed  and  argued  exceptions,  and, 
after  final  decree  was  entered  thereon,  ap- 
pealed the  case  to  this  court,  where  the  de- 
cree was  affirmed.  Hermosa  creek  Is  a  trib- 
utary of  the  Rio  Las  Animas  river ;  and  the 
lands  In  the  state  of  Colorado  irrigated  by 
ditches  or  canals  taking  water  from  this 
river  and  Its  tributaries  constitute  water 
district  No.  30.  On  the  11th  of  February, 
1902,  a  complaint  was  filed  in  the  present 
action  by  defendants  in  error,  who  were  the 
owners  of  the  water  covered  by  said  prlori- 
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ties  4  and  8,  with  the  exception  of  a  small 
interest  belonging  to  one  McNally,  against 
plaintiff  in  error  Kerr  and  the  said  Mead. 
This  complaint  set  forth  a  portion  of  the 
said  water  decree  showing  the  distribution 
therein  of  water  to  said  priorities,  the  action 
of  the  water  commissioner  in  distributing 
the  water  according  to  the  decree,  the  al- 
leged violation  of  the  decree  and  of  the 
rights  of  defendants  in  error  by  said  Kerr 
and  Mead  through  the  diversion  and  use  of 
more  than  the  one  foot  of  water  awarded  to 
priority  No.  3;  and  a  permanent  injunction 
against  the  continuation  of  such  alleged  il- 
legal and  injurious  diversion  and  use  was 
prayed  for.  At  the  date  of  the  institution 
of  the  original  water  adjudication  proceed- 
ing above  mentioned  James  L.  Russell  ap- 
peared therein  as  attorney  for  one  William 
G.  Allen,  In  1895,  and  while  said  water  ad- 
judication was  pending,  said  James  L.  Rus- 
sell was  elected  judge  of  the  district  court 
of  said  district,  and  as  such  judge  he  pro- 
ceeded with  the  adjudication,  appointing  a 
referee,  receiving  and  approving  the  referee's 
report,  and  entering  the  said  final  decree 
thereon.  He  also  presided  at  the  trial  of  this 
cause  below. 

O.  S.  Galbreath,  for  plaintiff  in  error. 
Reese  McCloskey,  for  defendants  in  error. 

HELM,  J.  (after  stating  the  facts  as  above). 
The  most  important  objection  presented  by 
the  record  before  us  Is  based  upon  the  as- 
sertion of  counsel  for  plaintiff  in  error  that 
the  complaint  filed  herein  fails  to  state  a 
cause  of  action.  This  contention  would,  if 
true,  of  course,  nullify  the  proceedings  below, 
and  require  a  reversal  of  the  Judgment  en- 
tered upon  such  complaint.  The  present  ac- 
tion is  in  equity.  It  is  based  upon  the  re- 
fusal of  plaintiff  in  error  and  another  to 
comply  with  a  decree  entered  in  1897,  ad- 
judicating water  priorities  to  appropriators 
from  Hermosa  creek  in  La  Plata  county; 
such  refusal  resulting  in  Injury  to  defend- 
ants in  error,  whose  priorities  were  adjudi- 
cated at  the  same  time,  but  were  junior  to 
that  of  plaintiff  in  error.  The  object  of  the 
action  is  to  enjoin  the  latter  and  one  Mead 
from  using  a  greater  quantity  of  water  than 
they  are  entitled  to  use  under  said  decree. 
So  much  of  that  water  decree  as  covers  the 
rights  of  the  parties  hereto  Is  necessarily 
set  forth  In  the  complaint,  and,  of  course, 
constitutes  the  basis  of  the  action. 

In  support  of  the  contention  that  the  com- 
plaint fails  to  state  a  cause*  of  action,  plain- 
tiff in  error  Insists  that  said  water  decree 
of  1897  is  absolutely  void,  and  without  any 
force  or  effect.  This  alleged  invalidity  is 
made  to  rest  upon  the  fact  that  that  adjudi- 
cation only  related  to  priorities  for  water 
from  Hermosa  creek;  whereas,  so  it  is  con- 
tended, the  cause  should  have  covered  pri- 
orities for  the  entire  water  district  No.  30, 
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of  which  the  lands  irrigated  from  Hermosa 
creek  were  only  a  portion.  Counsel  urges 
the  view  that  since  the  adoption  of  statutes 
dividing  the  state  into  water  districts,  and 
providing  for  the  adjudication  of  water  pri- 
orities in  those  districts,  no  such  proceeding 
as  the  one  under  consideration  could  take 
place;  that  water  priorities  must  he  deter- 
mined for  the  entire  district  or  not  at  all, 
there  being  no  authority  for  adjudicating  the 
same  "piecemeal";  and,  therefore,  that  the 
court  In  said  Hermosa  creek  proceeding  had 
no  jurisdiction  over  the  subject-matter.  We 
are  not  now  called  upon  to  consider  the  sta- 
tus or  rights  of  an  approprlator  from  the 
Las  Animas  river  below  the  mouth  of  Her- 
mosa creek,  which  is  a  tributary  of  said 
stream.  No  such  approprlator  is  here  com- 
plaining; and  the  petition  originally  filed 
iu  that  proceeding  averred,  among  other 
things,  that  the  Animas  river  below  the 
mouth  of  Hermosa  creek  carried  a  volume 
of  water  greatly  In  excess  of  the  quantity 
diverted  by  all  appropriators  from  said  river. 
The  interest  of  plaintiff  In  error  Is  confined 
to  water  taken  from  Hermosa  creek.  By  ar- 
ticle 6,  |  11,  Const.,  the  district  court  is  giv- 
en jurisdiction  of  all  causes  both  at  law  and 
in  equity.  This  jurisdiction  is  amply  broad 
enough  to  cover  the  determination  of  ques- 
tions relating  to  priorities  in  the  appropria- 
tion of  water  from  the  public  streams  of  the 
state.  The  statutes  referred  to  by  counsel 
were  adopted  for  the  purpose  of  enabling 
parties  to  adjudicate  in  one  proceeding  all 
such  priorities  throughout  a  prescribed  dis- 
trict covering,  so  far  as  possible,  a  single 
natural  stream  with  its  tributaries.  They  do 
not  enlarge  or  limit  the  constitutional  juris- 
diction of  the  district  court  in  this  respect. 
They  simply  designate  that  court  as  the  ex- 
clusive tribunal  for  the  trial  of  such  proceed- 
ings. Broadmoor  D.  Co.  v.  Brookside  W. 
&  I.  Co.,  24  Colo.  541,  52  Pac.  792.  The  dis- 
trict court  of  La  Plata  county,  therefore, 
had  Jurisdiction  over  the  subject-matter  In- 
volved In  the  adjxidicatiou  and  decree  of 
1897.  Plaintiff  in  error  was  a  party  to  that 
proceeding.  He  voluntarily  appeared,  and, 
without  objection,  submitted  himself  to  the 
jurisdiction  of  the  court.  He  offered  evidence 
touching  his  claims  to  water,  and  fully  par- 
ticipated in  the  hearings  before  the  referee. 
He  excepted  to  the  findings  and  decree  pro- 
posed by  the  referee,  and  argued  his  excep- 
tions before  the  court.  From  the  Judgment 
of  the  trial  court  approving  that  decree,  he 
appealed  to  this  court,  and  again  presented 
and  argued  all  matters  complained  of  in  the 
pioceedlng;  and  this  court,  after  full  and 
careful  consideration,  affirmed  the  decree. 
Kerr  v.  Dudley,  26  Colo.  457,  58  Pac.  610. 
At  no  time  from  the  beginning  to  the  end  of 
the  water  proceeding  did  plaintiff  in  error 
suggest  the  jurisdictional  objection  now  urg- 
ed. It  was  only  upon  the  Institution  of  the 
present  action  over  nine  years  subsequent  to 
the  commencement  of  said  cause  that  he  first 


attenmted  to  raise  this  question.  Moreover, 
during  the  period  between  the  entries  of  the 
said  decree  and  the  beginning  of  the  present 
action  plaintiff  in  error  accepted  the  fruits 
of  that  adjudication.  He  received  water  ac- 
cording to  the  terms  of  the  award  therein 
made.  He  received  and  used  water  awarded 
by  priority  numbered  1,  as  well  as  that  given 
under  priority  numbered  3,  which  latter  pri- 
ority la  specifically  involved  In  the  case  at 
bar.  And,  even  if  the  water  decree  of  1897 
were  void,  plaintiff  In  error  would  be  now 
estopped  from  repudiating  or  assailing  the 
same.  D.  C.  I.  &  W.  Co.  v.  Mlddaugh,  12 
Cok).  436,  21  Pac.  565,  13  Am.  St.  Rep.  234; 
Arthur  v.  Israel,  15  Colo.  152,  25  Pac.  81, 
10  L.  R.  A.  693,  22  Am.  St.  Rep.  381 ;  Handy 
Ditch  Co.  v.  South  Side  Ditch  Co.,  26  Colo. 
336,  58  Pac.  30. 

In  view  of  the  foregoing  conclusion  in  re- 
lation to  the  decree  entered  in  the  water  pri- 
ority adjudication,  it  is  needless  to  discuss 
the  further  claim  that  said  decree  was  void 
because  the  presiding  judge  was  counsel  for 
one  of  the  parties  at  the  inception  of  that  pro- 
ceeding in  1803.  Besides,  this  objection  does 
not  go  to  Jurisdiction  over  the  subject-matter. 
The  statute  upon  which  plaintiff  in  error  re- 
lies—Civ. Code  (Mills'  Ann.  Code)  §  429 — 
does  not  disqualify  the  judge  under  such 
circumstances  when  all  parties  consent  to 
his  acting.  All  the  other  parties  to  that  pro- 
ceeding, as  well  as  plaintiff  In  error,  vol- 
untarily appeared  therein,  taking  active  part 
without  objection  or  protest  in  this  respect. 
From  first  to  last  the  action  of  Judge  Russell 
Iii  presiding  over  those  proceedings  was  ac- 
quiesced in  by  every  one  In  any  manner  con- 
nected therewith.  And  such  acquiescence 
must  be  held  equivalent  to  an  affirmative 
consent.  Tlie  present  objection,  therefore, 
even  had  It  been  presented  to  this  court  on 
the  appeal  from  the  priority  adjudication  it- 
self, would  have  been  overruled.  Much  less 
is  it  available  In  the  present  controversy. 
Other  reasons  there  are  why  this  objection 
cannot  now  be  favorably  considered;  but 
the  foregoing  is  decisive. 

The  only  remaining  challenge  worthy  of 
notice  attacks  the  court's  action  In  overrul- 
ing the  motion  of  plaintiff  in  error  for  a 
change  of  venue.  This  motion  also  rests 
upon  the  fact  last  above  considered,  viz., 
that  Judge  Russell,  who  presided  In  the  pres- 
ent cause,  likewise  presided  at  the  final  trial 
of  the  Hermosa  creek  water  adjudication, 
notwithstanding  he  had  appeared  as  coun- 
sel for  one  of  the  parties  at  the  institution 
of  that  proceeding.  Our  Civil  Code  (Mills' 
Ann.  Code,  §  29)  provides  for  a  change  of 
venue  "when  from  any  cause  the  judge  is 
disqualified  to  try  the  action."  The  "action" 
there  referred  to  is  the  action  In  which  the 
motion  for  a  change  of  venue  Is  made.  There 
is  no  claim  that  Judge  Russell  was  ever  at- 
torney In  the  case  at  bar  for  any  of  the  par- 
ties thereto.  The  specific  objection  urged 
in  this  connection  is  that  he  was  counsel  for 
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n  party  at  the  inception  of  another  and  dif- 
ferent proceeding  which  was  terminated  by 
final  decree  five  years  before  the  present 
car.se  was  instituted.  Clearly  the  jndge 
was  not  disqualified  to  try  this  cause  by  vir- 
tue of  the  Inhibition  contained  In  section 
429  of  the  Code  above  referred  to.  He  might 
have  granted  the  motion  for  a  change  of 
venue  without  error;  but  the  granting  or 
refusing  of  such  motions  Is  discretionary, 
nnd,  unless  there  Is  obvious  abuse  of  discre- 
tion, the  refusal  thereof  Is  not  reviewable. 
Doll  v.  Stewart,  30  Colo.  327,  70  Pac.  326. 

The  subject-matter  of  this  action  is  wholly 
different  from  that  Involved  In  the  earlier 
proceeding.  That  was  an  adjudication  of 
priorities  between  parties  claiming  different 
appropriations  from  the  same  natural  stream. 
This  is  an  action  in  equity  to  enjoin  parties 
holding  a  certain  decreed  priority  from  tak- 
ing more  water  than  they  are  entitled  to  take 
under  such  priority,  to  the  lujury  of  plain- 
tiffs, who  claim  by  virtue  of  a  junior  priori- 
ty given  in  the  same  decree.  True,  It  hap- 
pens that  the  present  action  is  to  maintain 
rights  covered  by  the  decree  in  the  former 
proceeding.  But  obviously  the  Issues,  the 
evidence,  and  the  modes  of  procedure  are 
widely  different  And,  since  that  decree  is 
upheld  as  against  the  challenge  of  plaintiff 
in  error  in  this  case,  all  questions  therein  de- 
termined are  for  the  present  purpose  res  Ju- 
dicata. Had  a  motion  for  a  change  of  venue 
been  submitted  In  the  Herniosa  creek  water 
adjudication  upon  the  ground  now  urged,  the 
objection  would  have  been  within  the  stat- 
ute and  the  cases  cited  by  counsel  might 
have  been  pertinent.  But  In  People  ex  rel. 
v.  District  Court,  2G  Colo.  226,  50  Pac.  1115, 
the  county  judge  was  entertaining  and  pro- 
ceeding to  hear  an  application  to  set  aside  the 
judgment  entered  by  his  predecessor  two 
years  before,  in  a  case  where  he  had  acted 
as  counsel  for  the  losing  party  at  the  trial. 
And  In  O'Connell  v.  Gavett,  7  Colo.  41,  1  Pac. 
902,  the  county  judge  was  about  to  try  a 
case  In  which  he  had  been  counsel  for  the 
losing  party  at  a  former  trial,  wherein,  on 
motion,  a  new  trial  had  previously  been  al- 
lowed. No  special  Intelligence  or  ability  is 
required  to  discover  the  radical  difference 
between  the  action  of  those  judges  in  deny- 
ing motions  for  a  change  of  venue  and  the 
action  of  the  trial  judge  in  denying  a  similar 
motion  in  the  case  at  bar;  and,  upon  careful 
consideration  of  all  the  facts  and  circum- 
stances, we  cannot  hold  that  there  was  here 
such  an  abuse  of  discretion  as  requires  a  re- 
versal of  the  Judgment  or  decree  now  under 
review. 

Several  other  matters  are  earnestly  urged 
as  constituting  fatal  errors  at  the  trial  be- 
low; but  all  of  these  objections  relate  either 
to  Irregularities  which  could  not  have  been 
prejudicial  to  plaintiff  in  error,  or  deal 
with  matters  touching  the  trial  of  the  Her- 
niosa   creek    water    priority  adjudication. 


These  objections  are  not  well  taken,  and  a 
discussion  thereof  would  not  be  profitable. 

The  decree  of  the  court  below  Is  according- 
ly affirmed. 

Affirmed. 

STEELE,  C.  J.,  and  MAXWELL,  J.,  con- 
cur. 


SCOTT  SUPPLY  &  TOOL  CO.  ▼.  ROBERTS. 

(Supreme  Court  of  Colorado.   Feb.  3,  1908.) 

3.  Appeal— Estoppel  to  Complain  or  Rul- 
ing on  Evidence. 

Even  if  a  word  as  used  in  a  contract  was 
unambiguous,  plaintiff  cannot  avail  itself  of  the 
objection  to  evidence  of  its  meaning,  having  also 
Introduced  testimony  of  the  same  tenor  and 
effect. 

{Ed.  Note. — For  cases  in  point,_  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  3591-3010.] 

2.  Sales  —  Contract  —  Construction  — 
"Plant." 

Where  plaintiff's  agent,  when  taking  an 
order  from  defendant  for  an  engine  with  con- 
nections, was  present  at  defendant's  well,  where- 
in was  installed  a  pump,  invented  by  defend- 
ant, and  knew  that  defendant  desired  to  obtain 
power  to  utilise  the  pump  in  raising  water  to 
irrigate  his  crop,  the  word  "plant."  in  the  provi- 
sion of  the  order  that  payment  shall  be  as  soon 
as  "plant"  is  running  in  good  order,  will  be 
held  to  cover  and  include  the  pump  as  well  as 
the  engine;  its  operation  being  essential  to  ac- 
complish the  purpose  desired. 

lEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  pp.  5400,  5401;  vol.  8, 
p.  7755.] 

3.  Appeal— Harmless  Error. 

Any  error  in  submitting  to  the  jury  a  ques- 
tion clearly  determined  by  a  contract  on  its 
face  is  harmless ;  their  finding  being  in  conform- 
ity to  such  construction. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  g§  4225-4228.] 

Error  to  Weld  County  Court;  Charles  E. 
Southard,  Judge. 

Ac  tion  by  the  Scott  Supply  &  Tool  Company 
against  John  P.  Roberts.  Judgment  for  de- 
fendant. Plaintiff  brings  error.  Affirmed. 

H.  E.  Churchill  (Joseph  C.  Ewlng,  of  coun- 
sel), for  plaintiff  In  error.  Elbert  C.  Smith, 
for  defendant  In  error. 

OODDARD,  J.  The  facts  upon  which  this 
controversy  arises  are,  In  brief,  as  follows: 
On  August  11,  1902,  the  plaintiff  in  error  sold 
to  defendant  in  error  a  certain  gasoliue 
engine  and  appurtenances  at  and  for  the 
agreed  price  of  $575,  to  be  operated  in 
pumping  water  from  a  well  on  defendant's 
land  to  Irrigate  about  60  acres  planted  In 
potatoes.  Defendant  admits  the  purchase  of 
the  engine  and  appliances  upon  the  terms 
and  conditions  set  forth  in  the  following  writ- 
ten order: 

"The  Scott  Supply  &  Tool  Co.,  Denver,  Colo.: 
"Ship  to  John  P.  Roberts. 
"How  ship:  F.  by  U.  P.  R.  R. 
"When:  At  once. 

"Terms:  Cash,  as  soon  as  plant  is  running 
In  good  order. 
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"One  14-11.  P.  Charter  engine  with  all  the 
connections  Including  battery  and  50  feet  of 
6-ply  O-S  inch  rubber  belt  Will  furnish  a 
man  to  set  It  up.  Party  to  pay  expenses  from 
Denver.   No  charge  for  time  of  man. 

"Price,  f.  o.  b.  Denver,  $575. 

"[Signed]  John  P.  Roberts." 

And  he  claims  that  the  plant  referred  to  in 
the  order  was  to  be  put  in  good  running 
order  by  the  13th  day  of  August,  1902;  that 
the  plant  was  not  put  in  good  running  order 
on  the  13th,  or  at  any  time ;  and  that  on  the 
20th  day  of  August,  1902,  he  rescinded  said 
order,  and  gave  plaintiff  notice  that  he  would 
not  accept  the  engine.  Plaintiff,  on  the  other 
hand,  Insists  that  it  delivered  the  engine  and 
accessories  at  the  time  and  fully  complied 
with  the  terms  of  the  contract.  There  Is  a 
marked  conflict  in  the  testimony  introduced 
by  the  respective  parties  as  to  the  actual  op- 
eration of  the  engine  and  pump;  that  of  the 
plaintiff  being  to  the  effect  that  the  plant, 
including  the  pump,  was  put  in  good  running 
order,  and  successfully  operated,  that  of  de- 
fendant to  the  effect  that  not  only  the  plant, 
including  the  pump,  was  not  put  in  good  run- 
ning order,  but  that  the  engine  itself  was 
never  put  in  good  running  order.  There  was 
testimony  given  by  disinterested  witnesses  to 
support  both  of  defendant's  contentions,  and 
upon  which  the  Jury,  in  the  exercise  of  its 
province  to  determine  the  weight  of  evidence 
and  credibility  of  witnesses,  might  have  bas- 
ed its  verdict  for  defendant;  but,  since  their 
finding  might  have  been,  and  probably  was, 
based  upon  the  theory  that  the  word  "plant," 
as  used  In  the  written  order,  included  the 
pump,  as  well  as  the  engine  by  which  it  was 
to  be  operated,  it  becomes  necessary  to  de- 
termine what  the  word  "plant"  referred  to 
and  was  Intended  to  cover  in  the  circum- 
stances surrounding  the  transaction. 

Counsel  for  plaintiff  in  error  Insists  that 
the  word  "plant,"  as  here  used,  was  unambig- 
uous when  considered  with  the  actual  state 
of  the  subject-matter  at  the  time  of  the  exe- 
cution of  the  contract  of  sale,  and  plainly  re- 
ferred only  to  the  engine  itself  and  attach- 
ments, and  assigns  as  error  the  ruling  of  the 
court  in  admitting  testimony  offered  by  the 
defendant  as  to  the  construction  that  should 
be  placed  upon  the  written  contract  above 
mentioned.  Whether  the  court  erred  In  this 
particular  we  do  not  feel  called  upon  to  de- 
termine, since  the  plaintiff  Is  not  in  a  posi- 
tion to  avail  Itself  of  this  objection,  having 
on  its  own  behalf  introduced  testimony  of 
the  same  tenor  and  effect.  Experts  called  by 
defendant  were  allowed  to  testify,  without 
objection,  to  the  meaning  of  the  word  "plant" 
when  used  in  connection  with  an  engine  and 
pump,  as  In  this  case,  and  in  rebuttal  plain- 
tiff in  error  offered  to  prove  by  William 
Nash,  the  agent  of  plaintiff  who  made  the 
sale,  what  the  term  "plant,"  as  used  in  the 
order,  would  imply.  The  Century  Dictionary 
defines  the  word  "plant"  as  "the  fixtures, 


machinery,  tools,  apparatus,  appliances,  etc, 
necessary  to  carry  on  any  trade  or  mechani- 
cal business,  or  any  mechanical  operation  or 
process."  In  Yarmouth  v.  France,  19  Q.  B. 
D.  647,  at  page  658,  Lindley,  L.  J.,  says,  that 
"  'plant'  In  Its  ordinary  sense  'includes  what- 
ever apparatus  is  used  by  a  business  man  in 
carrying  on  his  business,  •  *  •  all  goods 
and  chattels  fixed  or  movable,  live  or  dead, 
which  he  keeps  for  permanent  employment 
in  his  business.' "  Rending  this  contract  In 
the  light  of  these  definitions,  and  the  circum- 
stances surrounding  the  parties  at  the  time  of 
its  execution,  and  the  object  and  purpose 
for  which  the  engine  was  purchased  by  de- 
fendant, the  word  '  plant,"  as  therein  used, 
was  clearly  intended  to  cover  the  pump,  as 
well  as  the  engine,  and  that  both  parties  so 
regarded  and  understood  it  Mr.  Nash,  the 
agent  of  the  plaintiff,  at  the  time  he  pro- 
cured the  order  was  present  at  the  well  of 
the  defendant  wherein  was  Installed  a  pump 
of  which  he  was  the  Inventor,  and  knew  that 
the  defendant  desired  to  obtain  power  to 
utilize  this  pump  in  raising  water  from  a 
well  that  afforded  an  abundant  supply  for 
the  purpose  of  irrigating  his  crop  of  potatoes. 
It  was  therefore  manifest  to  him  that  the 
defendant  desired  to  purchase,  and  contract- 
ed for,  the  engine  to  operate  the  pump.  In 
such  circumstances  It  was  manifestly  intend- 
ed and  understood  that  the  word  "plant,"  as 
used  in  the  contract  of  purchase,  should  cover 
and  Include  the  pump,  as  well  as  the  engine, 
since  its  operation  was  essential  to  accom- 
plish the  purpose  desired.  And  It  follows 
therefore  that  if  the  court  did  err  in  submit- 
ting to  the  Jury  a  question  that  was  clearly 
determined  by  the  contract  on  its  face,  and 
their  finding  was  in  conformity  with  such, 
construction,  such  action,  if  erroneous.  In  no 
way  prejudiced  the  rights  of  the  plaintiff. 

Error  is  also  assigned  upon  the  giving  and 
refusing  of  other  Instructions  which,  after 
careful  consideration,  we  think  are  untenable. 
The  instructions  given  by  the  court  fully  and 
fairly  announced  the  law,  and  embodied.  In 
substance,  the  instructions  asked  by  the 
plaintiff  which  were  refused  so  far  as  they 
express  the  law.  In  lieu  of  giving  plaintiffs 
instruction  No.  8,  the  court  Instructed  the  jury 
as  follows:  "You  are  further  instructed  that  if 
the  engine  furnished  *  •  *  was  sufficient 
to  operate  an  ordinary  pump  of  the  character 
and  description  and  purposes  of  the  pump  on 
defendant's  premises,  but  on  account  of  some 
fault  or  defect  In  the  pump,  unknown  to  the 
plaintiff,  plaintiff  was  prevented  from  put- 
ting the  pump  in  good  order  and  operating 
the  said  pump,  then  you  will  find  for  the 
plaintiff."  And,  further:  "That  if  from  the 
evidence  you  find  that  it  was  the  intention  of 
the  parties  to  this  suit  that  the  defendant 
was  to  pay  for  the  engine  when  it  was  put 
in  good  running  order  by  the  plaintiff,  and 
that  it  was  put  In  good  running  order  by  the 
plaintiff,  then  you  should  find  for  the  plain- 
tiff." 
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The  further  error  assigned  and  argued  is  i 
that  the  judgment  Is  contrary  to  the  law  and  I 
the  evidence.   After  carefully  examining  the 
record,  we  are  satisfied  that  the  Judgment 
is  supported  by  the  evidence  and  conforms 
to  the  law  as  we  have  announced  It. 

The  judgment  Is  affirmed. 

Affirmed. 

STEELE,  C.  J.,  and  BAILEY,  J.,  concur. 


AGRICULTURAL  DITCH  CO.  et  al.  v.  ROL- 
LINS. 

(Supreme  Court  of  Colorado.   Feb.  3,  1908.) 

Mandamus— Grounds— Performance  of  Im- 
possible Acts. 

In  mandamus  to  compel  a  ditch  company  to 
transfer  shares  of  stock  to  petitioner,  and  to 
deliver  to  him  during  the  irrigation  season  of  a 
designated  year  the  quantity  of  water  to  which 
such  shares  entitle  the  owner,  a  judgment  award- 
ing the  writ  rendered  after  the  expiration  of 
the  irrigation  season  for  the  designated  year  is 
erroneous,  under  the  rule  that  courts  do  not  or- 
der performance  of  impossible  acts. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Mandamus,  §  48.] 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;  Peter  L.  Palmer,  Judge. 

Mandamus  by  Robert  P.  Rollins  against  the 
Agricultural  Ditch  Company  and  others  to 
compel  respondents  to  transfer  capital  stock 
to  relator,  and  to  deliver  to  him  during  an 
irrigation  season  a  quantity  of  water.  From 
a  judgment  awarding  the  peremptory  writ, 
respondents  appeal.   Reversed  and  remanded. 

J.  W.  Barnes,  for  appellants.  William 
Young  and  C.  L.  Dickersou,  for  appellee. 

CAMPBELL,  J.  The  appellee,  Robert  P. 
Rollins,  as  petitioner,  sought  by  writ  of  man- 
damus to  compel  the  respondent  ditch  com- 
pany and  its  officers  to  transfer  upon  its 
books  four  shares  of  its  capital  stock,  which 
he  had  acquired  by  purchase,  and  to  deliver 
to  him  during  the  Irrigation  season  of  1903 
the  quantity  of  water  to  which  these  shares 
of  stock  in  the  company  entitled  their  owner. 
From  a  judgment  awarding  the  peremptory 
writ,  the  respondents  appealed. 

The  alternative  writ  states  that  the  re- 
spondent ditch  company  Is  a  mutual  benefit 
company  organized  under  the  laws  of  this 
state  solely  for  the  purpose  of  carrying  and 
delivering  to  Its  stockholders  water  for  Ir- 
rigating their  lands,  and  is  In  no  sense  a 
carrier  of  water  for  Bale,  rent,  hire,  or  profit, 
otherwise  than  to  Its  stockholders  and  at 
such  charges  as  are  necessary,  the  amount 
to  be  ascertained  by  Its  officers,  to  defray  the 
actual  expenses  necessary  or  Incidental  to  the 
keeping  up  of  the  ditch.  It  is  alleged  that 
the  petitioner  tendered  to  the  proper  officers 
of  the  company  such  charges  for  the  year 
1903  to  be  paid  by  him.  and  demanded  of 
them  an  Immediate  delivery  of  water  to  irrl- 


|  gate  his  lands,  which  then  were  in  need  there- 
I  of  for  growing  crops;  but  tbey  refused  ei- 
ther to  transfer  the  stock  or  deliver  the  water, 
and  the  alternative  writ  commanded  them  to 
do  so  on  or  before  June  2,  1903,  or  show  cause 
why  they  should  not.  To  the  alternative 
writ  the  respondent  company  and  its  officers 
filed  an  answer,  in  which  they  said  that  this 
stock  which  plaintiff  purchased  was  delin- 
quent for  various  amounts  due  thereon  to 
the  respondent  company  by  the  former  owner, 
and  that  petitioner  refused  to  pay  the  same, 
although  he  knew  of  such  delinquency  at  the 
time  of  his  purchase;  and  respondents  say 
that,  until  such  arrearages  are  paid,  defend- 
ant Is  not  entitled  to  receive  water  to  irri- 
gate his  lands  during  any  irrigating  season. 

The  respondents  further  claim  that  a  writ 
of  mandamus  will  not  be  granted  to  compel 
a  private  corporation  to  transfer  stock  upon 
its  books,  because  the  petitioner  has  an  ade- 
quate remedy  for  damages  against  its  officers 
if  tbey  wrongfully  refuse  to  make  the  trans- 
fer. As  to  the  question  of  the  remedy,  the 
authorities  are  in  conflict.  Butterfly-Terrible 
Gold  Mining  Co.  v.  Brind  (Colo.)  91  Pac.  1101. 
We  do  not  find  It  necessary  to  determine  that 
question,  or  whether  the  facts  set  up  in  the 
answer  to  the  alternative  writ  were  proved, 
and,  If  so,  whether  they  constituted  a  defense. 
The  trial  court  found  the  Issues  both  of  law 
and  fact  in  favor  of  petitioner,  and  awarded 
the  peremptory  writ.  The  hearing  was  had 
at  the  close  of  the  year  1903,  but  final  Judg- 
ment awarding  the  peremptory  writ  was  not 
rendered  until  May,  1904,  long  after  the  ex- 
piration of  the  season  of  Irrigation  for  the 
year  1903.  This  judgment  was  manifestly 
improper.  The  object  of  petitioner  was  not 
to  secure  a  decree  establishing  In  him  a  per- 
petual water  right,  but  the  most  that  he  can 
claim  is  that  his  object  was  temporary  relief 
to  secure  a  delivery  to  him  of  water  during 
the  irrigating  season  of  1903.  Courts  do  not 
order  performance  of  impossible  acts,  and  the 
award  of  a  peremptory  writ  in  1904  to  com- 
pel the  delivery  of  water  during  the  year 
1903  is  impossible  of  fullfilment.  That  a 
judgment,  such  as  was  entered  here,  is  wrong, 
has  been  expressly  ruled  by  this  court  In 
Wheeler  v.  Northern  Colo.  Irr.  Co.,  10  Colo. 
582,  596,  17  Pac.  487,  3  Am.  St.  Rep.  603; 
Townsend  v.  Fulton,  &c,  17  Colo.  142,  29  Pac. 
453;  Combs  v.  Agricultural  Ditch  Co..  17 
Colo.  146,  28  Pac.  966,  31  Am.  St.  Rep.  275. 

Since  the  proceeding  by  petitioner  was  to 
obtain  relief  for  a  particular  year,  nothing 
could  be  gained  by  blm  by  a  new  trial.  The 
Judgment,  therefore,  should  be  reversed  and 
the  cause  remanded,  with  instructions  to  the 
district  court  to  permit  petitioner  to  dismiss 
his  action  without  prejudice. 
Reversed. 

STEELE,  C.  J.,  and  GABBERT,  J„  con- 
cur. 
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CHICAGO,  B.  ft  Q.  B.  CO.  v.  PBOVOLT  et  al. 
(Supreme  Court  of  Colorado.   Feb.  3,  1908.) 

1.  Assignments— Validity — Future  Wages. 

An  assignment  of  wages  to  be  earned  in  the 
future  is  not  void  as  against  public  policy. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  4,  Assignments,  §§  19-23.] 

2.  Same. 

An  assignment  of  wages  to  be  earned  in  the 
future  is  not  violative  of  any  provision  of  the 
Constitution  of  the  United  States,  of  the  state, 
or  of  any  statute  of  the  state. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  4,  Assignments,  §§  19-23.] 

3.  Same  —  Actions  —  Evidence  —  Presump- 
tions and  Burden  of  Proof. 

In  an  action  for  assigned  wages,  assignee 
is  not  required  to  prove  that  at  the  time  of 
notice  of  assignment  wages  remained  due  from 
defendant  to  assignor,  but,  on  proof  of  the 
amount  earned,  the  presumption  of  law  is  that 
it  remained  unpaid  and  payment  or  other  ex- 
tinguishment is  a  matter  of  defense. 

4.  Same. 

An  assignment  recited  that  assignor  sold 
to  assignee  for  the  sum  of  $27.50  any  and  all 
his  salary,  amounting  to  $73  a  month  for  one 
year,  "or  until  such  time  as  the  sum  as  written 
above  has  been  paid,"  authorized  assignor  to 
collect  his  salary  on  condition  that  he  turn  over 
to  assignee  $27.50  on  each  pay  day  "until  the 
amount  as  written  above  has  been  paid."  and 
provided  that,  on  failure  to  do  so,  his  authority 
to  collect  should  become  void,  and  assignee 
should  collect  "until  the  total  amount  collected 
and  retained  shall  amount  to  $27.50" ;  that,  on 
assignor's  leaving  his  then  employment  "at  any 
time  before  the  full  amount  or  $27.50  has  been 
received,"  then  assignee  should  have  authority 
for  10  years  to  collect  the  salary  of  assignor 
from  any  one  by  whom  employed  "until  the 
amount  collected  and  retained  shall  amount  to 
$27.50";  and  that  it  was  agreed  "that,  when 
the  amount  due  has  been  paid  in  full,  this  con- 
tract shall  become  null  and  void."  Held,  that 
the  assignment  was  simply  security  for  money 
loaned,  and  not  an  absolute  assignment  of  all 
the  wages  of  assignor  for  the  time  stated,  not- 
withstanding it  purported  to  be  of  "any  and  all 
salary" ;  and  hence,  in  an  action  for  the  as- 
signed wages,  proof  of  the  amount  due  from 
assignor  to  assignee  was  essential  to  recovery 
against  the  employer. 

5.  Contracts— Construction. 

Where  a  contract  is  susceptible  of  two  con- 
structions, the  one  working  an  injustice  and  the 
other  consistent  with  the  rights  of  both  parties, 
the  one  which  upholds  the  rights  of  the  parties 
should  be  adopted. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  §§  723-735.] 

C.  Assignments— Partial  Assignments— Va- 
lidity. 

A  partial  assignment  of  wages  not  accepted 
by  the  employer  cannot  be  enforced  against  it 
[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  4,  Assignments,  §§  59,  121-123.] 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;  F.  T.  Johnson,  Judge. 

Action  by  T.  S.  Provolt  and  another,  co- 
partners as  the  Employes'  Credit  Company, 
against  the  Chicago,  Burlington  &  Qulncy 
Bailroad  Company.  Judgment  for  plaintiffs, 
and  defendant  appeals.  Beversed. 

Valle  &  Waterman,  E.  N.  Clark,  W.  W. 
Field,  and  Henry  McAllister,  Jr.,  for  appel- 
lant C.  K.  Phillipps,  for  appellees. 


MAXWELL,  J.  Appellees  were  plaintiffs  be- 
low. They  brought  suit  against  appellant  to 
recover  wakes  alleged  to  be  due  Corse,  Pat- 
ty, and  Palmer,  employes  of  appellant  upon 
separate  assignments  made  by  the  parties 
named  to  appellees. 

The  Corse  assignment  is  as  follows:  "Arti- 
cles of  agreement,  made  and  entered  into  this 
23d  day  of  October.  A.  I).  1900,  by  and  be- 
tween Employes'  Credit  Company,  E.  J.  Cav- 
anaugh,  Mang.,  of  Denver,  Arapahoe  county, 
Colorado,  party  of  the  first  part,  and  F.  A. 
Corse,  of  Denver,  Arapahoe  count}',  Colorado, 
party  of  the  second  part,  witnesseth:  That 
said  party  of  the  second  part  hereby  sells, 
assigns,  and  transfers  to  said  party  of  the 
first  part  for  the  sum  of  $27.50,  and  other 
good  and  valuable  consideration,  the  receipt 
of  which  is  hereby  acknowledged,  any  and  all 
of  his  salary,  which  amounts  to  $75  per 
month  and  becomes  due  and  payable  on  the 
15th  day  of  each  and  every  month,  for  the 
period  of  one  year  from  the  date  hereof,  or 
until  such  time  as  the  sum  first  written  above 
has  been  paid  by  or  for  said  party  of  the 
second  part  to  said  party  of  the  first  part. 
Said  party  of  the  first  part  has  made  and  de- 
livered to  said  party  of  the  second  part  writ- 
ten authority  to  collect  the  said  salary  when 
It  shall  become  due  from  Chicago,  Burling- 
ton &  Qulncy  Bailroad  Company,  the  con- 
ditions of  said  written  authority  being  that 
said  party  of  the  second  part  shall  turn  over 
to  said  party  of  the  first  part  the  amount  of 
$27.50  on  each  and  every  pay  day  until  the 
amount  first  written  above  has  been  paid  to 
said  party  of  the  first  part  On  the  failure 
of  said  party  of  the  second  part  to  turn  over 
to  said  party  of  the  first  part  said  money  as 
provided,  the  said  authority  to  collect  said 
salary  shall  become  null  and  void,  and  all 
of  the  money  to  be  paid  to  said  party  of  the 
first  part  shall  become  due  and  payable  at 
once,  and  the  said  party  of  the  first  part 
shall  collect  all  of  the  said  salary  of  the  party 
of  the  second  part  from  the  said  employers, 
and  shall  apply  the  same  to  the  liquidation  of 
the  obligation  due  said  party  of  the  second 
part  to  the  said  party  of  the  first  part,  until 
the  total  amount  collected  and  retained  by 
said  party  of  the  first  part  shall  amount  to 
$27.50,  together  with  an  attorney  fee  of  $10 
as  liquidated  damages  and  to  cover  the  ex- 
pense to  said  party  of  the  first  part  In  collect- 
ing the  said  salary  or  wages.  It  is  further 
mutually  agreed  to  by  and  between  the  par- 
ties to  this  contract  that  in  case  the  said 
party  of  the  second  part  shall  at  any  time  be- 
fore the  full  amount  of  $27.50  has  been  receiv- 
ed by  said  party  of  the  first  part,  for  any  rea- 
son leave  or  discontinue  in  the  employ  of  said 
present  employers,  the  assignment  of  the 
salary  or  wages  of  the  said  party  of  the  sec- 
ond part  shall  extend  and  apply  to  any  and 
all  positions  hereafter  held  or  occupied  by 
said  party  of  the  second  part  for  a  period  of 
ten  years  from  and  after  this  date,  and  the 
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said  party  of  the  first  part  is  hereby  author- 
ized to  collect  the  salary  of  said  party  of  the 
second  part  from  any  and  all  persons  by 
whom  said  party  of  the  second  part  may  be 
employed  during  said  ten  years,  until  the 
amount  collected  and  retained  by  the  party  of 
the  first  part  shall  amount  to  $27.50  and  at- 
torney's fees  and  interest.  The  said  party  of 
the  second  part  hereby  instructs  his  present 
employers,  or  any  other  person,  firm,  or  co- 
partnership, company,  corporation,  organiza- 
tion, or  official  by  whom  he  may  hereafter  be 
employed,  or  from  whom  he  may  have  any 
money  due,  to,  on  presentation  of  a  copy  of 
this  contract,  duly  verified,  any  time  before 
the  expiration  of  ten  years  from  the  date 
hereof,  pay  to  the  order  of  the  said  party  of 
the  first  part,  for  value  received,  the  amount 
designated  as  due  in  the  affidavit,  filed  with 
the  verified  copy  of  this  contract,  with  in- 
terest at  10  per  cent,  per  annum  from  the 
date  hereof,  out  of  any  money  his,  due  as 
salary,  wages,  commissions  or  from  any  other 
source,  or  to  become  due  after  notice  to  said 
debtor  of  the  existence  of  this  contract.  The 
said  party  of  the  second  part  hereby  irrevo- 
cably waives  all  exemptions  or  other  rights  he 
may  have  by  reason  of  any  law  of  any  state 
in  which  he  is  now,  or  may  hereafter  be,  em- 
ployed or  live,  and  orders  such  payment  out 
of  the  first  money  to  become  his  due.  Said 
party  of  the  second  part  further  agrees  not 
to  collect  or  attempt  to  collect,  any  part  of 
any  salary,  wages,  commissions  or  other  mon- 
ey due  him  from  any  employer  or  other  per- 
son after  a  written  notice  of  this  contract  to 
said  employer  or  other  person  until  amount 
due  said  party  of  the  first  part,  or  his  as- 
signees or  representative,  has  been  paid  in 
full.  It  is  further  mutually  agreed  by  and 
between  the  parties  to  this  contract  that 
when  the  amount  due  said  party  of  the  first 
part  from  said  party  of  t!ie  second  part,  as 
shown  by  this  contract,  has  been  paid  in  full, 
this  contract  shall  become  null  and  void,  and 
of  no  further  effect  In  witness  whereof  the 
said  parties  to  this  contract  have  hereunto 
set  their  hands  and  seals  on  the  day  and  year 
first  above  written.  Employes'  Credit  Co. 
E.  J.  Cavanaugh,  Mangr.  [Seal.]  F.  A.  Corse 
[Seal.]"  The  Patty  and  Palmer  assignments 
are  in  force  and  effect,  the  same  as  the  Corse 
assignment,  except  that  in  the  Patty  assign- 
ment the  consideration  is  stated  at  $39  and 
in  the  Palmer  assignment  at  $20,  and  the 
monthly  salary  at  $75  and  $50,  respectively. 
The  complaint  was  in  three  counts  alleging 
three  separate  assignments.  The  answer  as 
it  finally  stood  was  a  general  denial.  Ap- 
pellees proved  the  execution  of  the  assign- 
ments by  the  assignors,  that  assignors  were 
employes  of  appellant  at  the  dates  of  the  sev- 
eral assignments,  the  several  amounts  due 
from  the  appellant  to  each  assignor  at  the 
respective  dates  when  assignors  quit  the  serv- 
ice of  appellant,  as  follows:  Corse,  $42.11; 
Patty,  $27.80;  and  Palmer.  $12— and  intro- 


duced in  evidence,  over  the  objection  of  ap- 
pellaut,  the  several  assignments.  Defendant 
offered  no  evidence.  The  court  instructed 
the  Jury  to  return  a  verdict  in  favor  of  ap- 
pellees for  $79.02,  upon  which  Judgment  was 
rendered,  from  which  is  this  appeal. 

Many  errors  are  assigned  and  urged  by  ap- 
pellant based  on  rulings  on  demurrers  and  mo- 
tions interposed  to  the  pleadings,  the  recep- 
tion and  rejection  of  testimony,  the  instruc- 
tion to  the  jury  to  find  for  appellees,  and  the 
refusal  to  instruct  as  requested  by  appellant, 
most  of  which  may  be  comprehended  in  this 
statement  found  in  appellant's  brief.  "We 
contend  that  these  contracts  and  each  of  them 
were  on  their  faces  Illegal,  invalid,  unenforcea- 
ble, and  void,  because  in  violation  of  law,  the 
Constitutions  of  Colorado  and  of  the  United 
States,  the  statutes  of  Colorado,  and  because 
against  public  policy;  and,  further,  because 
the  court  below  erred  in  refusing  to  permit 
examiuation  of  witnesses  and  the  introduction 
of  evidence  tending  and  intending  to  disclose 
and  establish  the  Illegality  and  invalidity  of 
said  alleged  contracts."  The  argument  of 
counsel  for  appellant  in  support  of  this  con- 
tention is  erudite  and  forceful,  and,  if  time 
and  space  permitted,  it  would  be  a  pleasure 
to  state  and  review  it  here.  Since  the  filing 
of  appellant's  brief,  the  Supreme  Court  of 
Illinois  has  ruled  the  questions  discussed  by 
counsel  under  this  head  adversely  to  Its  con- 
tention, and  the  conclusion  arrived  at  by  that 
court  meets  with  our  approval.  In  Mallin  v. 
Wenham  et  al.,  209  111.  252,  70  N.  E.  504, 
05  L.  R.  A.  002,  101  Am.  St.  Rep.  233,  from 
the  statement  of  facts  It  appears  that  Mallin 
had  borrowed  from  Wenham  at  usurious  rates 
of  interest  $342  more  than  he  had  paid  back, 
and  to  secure  such  indebtedness  executed  and 
delivered  to  Wenham  the  following  assign- 
ment: "For  a  valuable  consideration  to  me 
In  hand  paid  by  C.  F.  Wenham,  the  receipt 
whereof  Is  hereby  acknowledged,  I  do  hereby 
transfer,  assign,  and  set  over  to  said  C.  F. 
Wenham,  his  heirs,  executors,  administrators 
or  assigns,  all  salary  or  wages,  and  claims 
for  salary  or  wages,  due  or  to  become  due  me 
from  Armour  &  Co.,  or  from  any  other  person 
or  persons,  firm,  copartnership,  company,  cor- 
poration, organization,  or  official  by  whom  I 
am  now  or  may  hereafter  become  employed, 
at  any  time  before  the  expiration  of  ten  years 
from  the  date  hereof.  I  do  hereby  constitute, 
Irrevocably,  the  said  C.  F.  Wenham,  his  heirs, 
executors,  administrators,  or  assigns,  my  at- 
torney. In  my  name  to  take  all  legal  measures 
which  may  be  proper  or  necessary  for  the 
complete  recovery  and  employment  (sic)  of  the 
claim  hereby  assigned  and  I  hereby  authorize, 
empower  and  direct  the  said  Armour  &  Co. 
or  any  one  by  whom  I  may  be  employed  as 
above,  to  pay  the  said  demand  and  claim  for 
wages  or  salary  to  the  said  C.  F.  Wenham, 
his  executors,  administrators  or  assigns,  and 
hereby  authorize  and  empower  him  or  them 
to  receipt  for  the  same  in  my  name.  Chicago, 
111.,  third  day  of  Jane,  1898.   J.  H.  Mallin." 
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Wenham  brought  salt  In  the  name  of  Mallln 
for  the  use  of  Wenham  against  Armour  &  Co., 
claiming  the  wages  of  Mallin  by  virtue  of  the 
above  assignment.  Mallin  filed  his  bill  in  eq- 
uity, without  offering  to  repay  the  $342  or 
any  part  thereof,  and  prayed  that  the  assign- 
ment be  declared  null  and  void,  and  that 
Wenham  be  restrained  from  enforcing  the 
same.  The  following  questions  were  present- 
ed: (1)  Whether  an  assignment  transferring 
wages  to  be  earned  in  the  future  under  an 
existing  employment  is  valid  (2)  Is  such  an 
assignment  against  public  policy?  The  court 
said :  "In  respect  to  the  first  proposition  men- 
tioned, the  authorities  are  ample  and  con- 
clusive to  the  effect  that  an  assignment  of 
wages  to  be  earned  in  the  future,  under  an 
existing  employment,  is  valid.  This  precise 
question  has  frequently  been  passed  upon  by 
the  courts  of  the  different  states  and  of  Eng- 
land, and,  so  far  as  we  are  advised,  the  courts 
of  dernier  ressort  have,  without  exception, 
upheld  such  contracts  where  they  have  been 
for  a  valuable  consideration  and  untainted 
with  fraud."  Our  Court  of  Appeals  an- 
nounced the  same  conclusion  in  C.  F.  &  I.  Co. 
v.  Kidwell,  20  Colo.  App.  8,  12,  7G  Pac.  923, 
where  Judge  Thomson,  writing  the  opinion  of 
the  court,  said:  "It  Is  well  settled  that  a 
person  in  the  employ  of  another  may  make  a 
valid  assignment  of  wages  to  be  earned  dur- 
ing the  existence  of  the  employment."  We 
again  quote  from  Mallln  v.  Wenham,  supra : 
"The  second  proposition  urged  by  appellant 
Is  that  the  assignment  In  question  is  against 
public  policy,  and  for  that  reason  ought  not  to 
be  upheld.  This  question  was  raised  In  the 
case  of  Edwards  v.  Peterson,  80  Me.  307,  14 
Atl.  93G,  6  Am.  St.  Rep.  207,  and  the  court 
there  held  such  an  assignment  did  not  con- 
travene public  policy,  and  quoted  with  approv- 
al from  the  case  of  Smith  v.  Atkins,  18  Vt. 
461,  in  which  case  it  was  said:  'It  Is  argued 
that  such  contracts  are  so  much  against  pub- 
lic policy  that  they  ought  not  to  be  supported, 
but  we  think  they  are  rather  beneficial,  and 
enable  the  poor  man  to  obtain  credit  when  he 
could  not  otherwise  do  it,  and  that  without 
detriment  to  the  creditors.'  *  *  *  Appel- 
lant, in  this  connection,  calls  attention  to  the 
statutes  and  exemption  laws  of  this  state, 
and  insists  that  the  liberal  provisions  made 
by  the  Legislature  for  the  indigent  and  poorer 
classes  Indicate  the  adoption  of  a  broad  and 
liberal  public  policy  toward  the  classes  named, 
and  that  it  is  the  duty  of  this  court  to  so 
construe  the  law  that  the  class  and  individu- 
als so  favored  by  the  statute  shall  be  com- 
pelled to  accept  of  its  beneficent  provisions. 
Such  is  not  the  province  of  this  court  The 
citizens  of  the  state  have  a  right  to  contract, 
and  there  is  no  law  forbidding  one  from  sell- 
ing or  assigning  any  property  he  may  have. 
A  person  has  the  same  right  to  assign  his 
wages  that  he  has  to  mortgage  his  homestead 
or  to  mortgage  personal  pro[>erty  that  is 
exempt  from  execution.  The  statute  provides 


liberal  exemptions,  of  which  a  person  has  the 
right  to  avail  himself  if  he  so  desires,  but. 
If  he  does  not,  the  courts  are  powerless  to 
help  him.  The  duty  of  the  courts  In  instances 
of  this  kind  Is  well  laid  down  In  the  case  of 
Carroll  v.  City  of  East  St.  Louis,  67  111.  568, 
16  Am.  Rep.  632:  'It  Is  the  legislative, 
and  not  the  judicial  power  In  the  state,  that 
must  control  and  give  shai>e  to  Its  public 
policy.  That  power  does  not  pertain  to  the 
courts.  They  can  only  observe  that  policy 
and  apply  It  to  cases  as  they  arise,  without 
changing  or  obstructing  it.'  *  *  *  We  also 
Indorse  the  doctrine  laid  down  In  Oreenhood 
on  Public  Policy,  pages  110.  117.  as  follows: 
The  power  of  the  courts  to  declare  a  contract 
void  for  being  In  contravention  of  sound  pnh- 
lic  policy  is  a  very  delicate  and  undefined 
power,  and.  like  the  power  to  declare  a  stat- 
ute unconstitutional,  should  be  exercised  only 
In  cases  free  from  doubt.  Before  a  court 
should  determine  a  transaction  which  has 
been  entered  into  In  good  faith,  stipulating 
for  nothing  that  is  malum  in  se,  to  be  void 
as  contravening  the  policy  of  the  state,  it 
should  be  satisfied  that  the  advantage  to  ac- 
crue to  the  public  for  so  holding  is  cerraln 
and  substantial,  not  theoretical  or  problem- 
atical. He  is  the  safest  magistrate  who  is 
more  watchful  over  the  rights  of  the  individ- 
ual than  over  the  convenience  of  the  public, 
as  that  Is  the  best  government  which  guards 
more  vigilantly  the  freedom  of  the  subject 
than  the  rights  of  the  state.'  *  *  *  We 
cannot  see  that  there  is  anything  intrinsically 
vicious  in  an  assignment  of  wages.  The  as- 
signor, in  such  case,  simply  draws  upon  his 
future  prospects  to  supply  present  needs, 
which  may  be  of  the  most  urgent  and  press- 
ing character.  There  Is  no  law  in  this  state 
to  prevent  a  poor  person  from  mortgaging  or 
pledging  any  or  every  article  of  proi>erty  he 
possesses  as  security  for  his  debts,  and  such 
a  privilege  may  be  of  great  value.  On  the 
whole,  we  see  no  reason  or  right  for  holding 
the  assignment  In  question  here  void  as 
against  public  policy."  The  reasoning  of  the 
above  case  and  the  authorities  therein  cited 
convince  us  that  there  Is  no  warrant  In  law 
for  holding  the  assignments  here  under  con- 
sideration void  as  against  public  policy,  nor 
are  they  in  any  respect  violative  of  any  pro- 
vision of  the  Constitution  of  the  United  States 
or  of  this  state,  or  any  of  the  statutes  of  this 
state.  In  Brewer  v.  Grieshelmer,  104  111.  App. 
323,  the  court  had  under  consideration  an  as- 
signment almost  Identical  in  terms  with  the 
assignments  In  the  case  at  bar.  and  at  page 
333  It  was  said:  "We  have  sought  In  vain 
for  legal  ground  on  which  the  unearned  wages 
or  salary  of  a  workman  or  employe  may  be 
protected  against  his  own  assignment,  fairly 
and  voluntarily  made,  for  a  valuable  con- 
sideration. The  law,  when  properly  invoked, 
is  ample  to  protect  one  In  his  rights,  but,  if 
a  person  has  sufficient  mental  capacity  to  at- 
tend to  ordinary  business  and  act  rationally 
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In  the  ordinary  affaire  of  life,  the  law  Is  Im- 
potent to  protect  him  against  the  consequences 
of  his  own  deliberate  folly." 

Appellant  further  contends  that  appellees 
should  not  have  had  judgment,  for  the  reason 
that  they  failed  to  prove  that  at  the  time 
of  the  service  upon  appellant  of  notice  of  the 
assignments  any  sums  remained  due  from  ap- 
pellant to  the  several  assignors.  Appellees 
meet  this  contention  by  saying  that,  the  an- 
swer being  a  general  denial,  the  Issue  of  pay- 
ment was  not  raised  thereby,  and  that  pay- 
ment, being  a  special  defense,  should  have 
been  pleaded  and  proved.  D.  &  R.  G.  R.  R. 
Co.  v.  Wilson,  4  Colo.  App.  355,  36  Pac  67, 
was  a  suit  against  the  railroad  company  to 
recover  assigned  wages.  The  appellant  con- 
tended that  plaintiff  was  required  to  prove 
that  the  wages  had  not  been  paid  or  other- 
wise extinguished.  Judge  Thomson,  writing 
the  opinion,  said  upon  this  point:  "We  can- 
not assent  to  this  proposition.  We  think  the 
effect  of  the  assignment  was  to  transfer  to 
the  plaintiff  wages  of  the  assignors  for  the 
time  mentioned.  Upon  proof  of  the  amount 
earned  by  each,  the  presumption  of  law  Is 
that  It  remained  due  and  unpaid;  and  pay- 
ment, set-off.  or  anything  else  which  might 
go  in  reduction  or  extinguishment  of  the 
claims  was  matter  of  defense."  The  fore- 
going case  is  decisive  of  this  question,  con- 
trary to  the  contention  of  appellant.  Wabash 
R.  R.  Co.  v.  Papln,  119  111.  App.  99,  Is  cited  in 
snpport  of  appellant's  contention.  There  Is 
nothing  In  the  statement  of  facts  or  the  opin- 
ion of  the  court  in  the  case  cited  to  indicate 
the  issue  presented  by  the  pleadings,  and  we 
are  not  disposed  to  follow  the  rule  there  an- 
nounced, especially  as  the  same  Is  contrary 
to  the  rulings  of  our  Court  of  Appeals. 

It  is  further  contended  by  appellant  that 
the  assignments  were  made  merely  as  securi- 
ty for  money  loaned,  they  were  by  their 
terms  limited  in  their  operation  to  the  reim- 
bursement of  plaintiffs  the  amount  of  such 
loan,  and  that  the  assignments  were  partial. 
The  language  of  the  assignments  supports  the 
contention  that  the  assignments  were  made 
merely  as  security  for  the  money  loaned.  In 
effect  It  Is  that  the  assignor  sold,  assigned, 
and  transferred  to  appellees  "for  the  sum  of 
$27.50"  any  and  all  his  salary,  amounting 
to  $75  per  month  for  the  term  of  one  year, 
"or  until  such  time  as  the  sum  as  written 
abor-e,  has  been  paid,"  authority  is  given  the 
assignor  to  collect  his  monthly  salary  upon 
condition  that  he  shall  turn  over  to  appel- 
lees "the  amount  of  $27.50  on  each  and  every 
pay  day  until  the  amount  as  written  above 
has  been  paid,"  and,  upon  failure  of  assignor 
to  turn  over  to  appellee  "said  money  as  pro- 
vided" his  authority  to  collect  shall  become 
null  and  void,  and  assignee  shall  collect  "mm- 
ttt  the  total  amount  collected  and  retained 
by  said  party  of  the  first  part  shall  amount 
to  $27.50  together  with  an  attorney  fee  of 
$10.00."  In  the  event  assignor  leaves  his 
present  employment  "at  any  time  before  the 


full  amount  of  $27.50  has  been  received  by 
said  party  of  the  first  part"  then  the  party 
of  the  first  part  has  authority  for  a  period  of 
10  years  to  collect  the  salary  of  assignor 
from  any  and  all  persons  by  whom  he  may 
be  employed  "until  the  amount  collected  and 
retained  by  tlie  party  of  the  first  part  shall 
amount  to  $27.50  and  attorney's  fees  and 
interest."  The  last  clause  of  the  assignment 
is:  "It  is  further  mutually  agreed  by  and 
between  the  parties  to  this  contract  that 
when  the  amount  due  said  party  of  the  first 
part  from  said  party  of  the  second  part,  as 
shown  by  this  contract,  has  been  paid  in  full 
this  contract  shall  become  null  and  void,  and 
of  no  further  effect."  The  language  above 
quoted  and  Italicized  clearly  indicates  that 
the  assignments  were  executed  as  security 
for  money  loaned,  and  testimony  introduced 
by  appellees  was  to  the  same  effect.  By  the 
express  terms  of  the  assignments  they  be- 
came null  and  void  when  the  amount  of  the 
secured  debt  was  paid  by  the  assignors ;  and 
it  is  clear  that  the  indebtedness  secured  is 
the  consideration  expressed  in  each  assign- 
ment. The  latter  proposition  Is  established 
by  the  use  of  the  words,  "sum  as  written 
above"  and  equivalent  expressions,  found  In 
the  assignments,  which  expressions  could  on- 
ly refer  to  the  consideration  stated.  This 
being  true,  it  follows  that  appellees  should 
have  proved  the  amount  due  from  each  as- 
signor, otherwise  the  judgment  rendered  af- 
forded appellant  no  protection  against  subse- 
quent claims  of  assignors  for  any  excess 
there  might  have  been  over  and  above  the 
amounts  due  appellees  from  the  assignors. 
The  record  In  this  case  shows  that  the  Corse 
assignment  was  dated  October  23,  1900.  No- 
tice thereof  was  served  upon  appellant  May 
18,  1901,  between  which  dates  seven  pay  days 
intervened.  If  any  presumption  may  be  In- 
dulged, based  upon  the  terms  of  the  assign- 
ment. It  is  to  the  effect  that  payment  of  the 
Indebtedness  secured  thereby  had  been  made 
long  prior  to  the  service  of  the  notice,  and 
that  the  assignment  was  thereby  rendered 
null  and  void.  There  is  no  evidence  In  the 
record  as  to  the  amount  due  from  Corse  to 
appellees.  The  evidence  shows  that  $42.11 
was  due  Corse  as  wages.  The  indebtedness 
secured  by  the  Corse  assignment  was  $27.50. 
The  jury  were  Instructed  to  return  a  verdict 
In  an  amount  which  must  have  Included  the 
whole  amount  due  from  appellant  to  Corse. 

In  Mallln  v.  Wenham,  supra,  the  court  held 
the  assignment  a  Hen  upon  the  wages  of  the 
assignor  dischargeable  by  payment.  We  quote 
from  page  257  of  209  111.,  page  500  of  70  N. 
E.  (05  L.  R.  A.  002,  101  Am.  St.  Rep.  233)  : 
"The  assignment  of  appellant's  wages  was 
simply  a  Hen  on  the  same  so  long  as  he  re- 
mained in  the  employ  of  Armour  &  Co.,  and 
until  the  Indebtedness  secured  thereby  was 
satisfied."  Cramer  v.  Marsh,  5  Colo.  App. 
302,  38  Pac.  612,  was  an  action  by  the  pledgee 
of  personal  property  against  the  sheriff  for 
seizure  of  the  pledged  property  under  a  writ 
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of  attachment.  There  was  evidence  in  the 
case  showing  that  the  amount  of  the  indebt- 
edness due  appellee  upon  the  assignment  re- 
lied upon  had  been  fully  paid,  and  the  cour 
below  was  requested  to  Instruct  the  Jurj 
that,  if  they  found  from  the  evidence  that  at 
the  time  of  the  seizure  under  the  writ  the 
claim  secured  by  the  assignment  had  been 
paid,  then  their  verdict  must  be  for  defend- 
ant, otherwise  such  verdict  must  be  for  such 
amount  as  would  be  sufficient  to  satisfy  the 
unpaid  and  outstanding  portion  of  the  claim. 
The  trial  court  refused  this  instruction.  The 
Court  of  Appeals  reversed  this  action,  hold- 
ing: "When  the  property  is  seized  by  the 
owner,  or  by  any  one  who  claims  In  his 
right,  the  pledgee  may  then  only  recover  the 
value  of  his  Interest  in  the  goods."  In  Ste- 
venson v.  Lord,  15  Colo.  131,  133,  25  Pac.  , 
313,  it  is  said:  "That  the  mortgagee  is  en- 
titled to  maintain  replevin  for  the  property 
mortgaged,  where  it  is  seized  under  a  prior 
Invalid  mortgage,  provided  any  portion  of  the 
debt  secured  by  plaintiff's  Incumbrance  re- 
mains unpaid."  We  think  the  principle  an- 
nounced in  the  last  two  cases  cited  is  pecu- 
liarly applicable  to  the  facts  o:?  the  case  here 
under  consideration.  Our  conclusion  is  that 
the  assignments  relied  upon  in  this  case  were 
simply  liens  and  security  for  money  loaned, 
that  proof  of  the  amount  due  from  the  as- 
signors to  appellees  was  essential  to  a  recov- 
ery against  appellant,  and  that  the  court  err- 
ed In  instructing  the  Jury  to  find  a  verdict  In 
favor  of  appellees,  In  the  absence  of  such 
evidence.  In  arriving  at  this  conclusion,  the 
fact  that  the  assignments  purport  to  be  of 
"any  and  all  salary"  of  assignors  is  not  los' 
sight  of.  Familiar  rules  applicable  to  the 
construction  of  contracts  are  that  a  contract 
must  be  construed  as  a  whole,  effect  being- 
given  to  all  Its  parts  and  provisions,  wher 
that  can  be  done  without  working  an  injus- 
tice to  either  party,  and  when  doubt  exlstt 
and  the  instrument  is  susceptible  of  two  con 
structions,  the  one  working  an  Injustice  and 
the  other  consistent  with  the  rights  of  both 
parties,  the  one  which  upholds  the  rights  o» 
both  parties  should  be  adopted.  To  hold  tha* 
the  contracts  or  assignments  under  consid- 
eration are  absolute,  unconditional,  and  un- 
qualified sales  and  assignments  of  all  the 
wages  of  assignors  for  the  periods  of  t|me 
therein  stated  seems  to  be  so  unjust  and  In- 
equitable as  to  preclude  Its  adoption.  The 
assignments  being  merely  security  for  loans 
as  we  have  determined,  the  amounts  of  such 
loans  secured  by  each  assignment  as  express- 
ed therein,  being  less  than  the  monthly  sal- 
ary or  wages  of  each  assignor,  likewise  ex- 
pressed In  the  assignments,  it  follows  that 
the  assignments  were  partial,  and,  not  hav- 
ing been  accepted  by  the  appellant,  cannot 
be  enforced  against  it  Welch  v.  Mayer,  4 
Colo.  App.  440,  36  Pac.  613;  McMurray  v. 
Marsh,  12  Colo.  App.  95,  54  Pac.  852;  Colo. 
School  Co.  t.  Ponick,  16  Colo.  App.  478,  66 
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Pac.  458;  Home  Ins.  Co.  v.  Railroad,  19 
Colo.  46.  34  Pac.  281. 

For  the  reasons  stated,  the  Judgment  must 
be  reversed. 

Reversed. 

The  CHIEF  JUSTICE  and  HELM,  J.,  con- 


SXLBERBERG  r."  CHTPMAN. 
(Supreme  Court  of  Colorado.   Feb.  3,  1906.) 

1.  Brokers — Commissions — When  Eahtted. 
Whare  a  broker,  employed  to  procure  a 

purchaser  or  a  lender,  obtains  a  purchaser 
ready,  willing,  and  able  to  purchase  at  the  price 
fixed,  er  a  lender  ready,  willing,  and  able  to  lend 
the  amount  desired,  and  on  the  terms  agreed  on, 
he  has  earned  his  commission,  though  the  trana- 
•  action  is  not  completed  because  of  the  wrongful 
conduct  of  the  principal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Brokers,  H  94-96.] 

2.  Sams. 

Defendant  employed  a  broker  to  procure  a 
loan  on  real  estate.  The  broker  procured  t 
blank  application  for  a  loan,  which  defpndan 
filled  out.  The  application  stated  that  defend 
ant  held  the  undisputed  title  to  real  estate  in 
fee ;  that  he  did  not  owe  any  money  to  mechan- 
ics for  work  done  thereon ;  and  that  the  pro- 
posed mortgage  was  to  be  a  first  lien  thereon. 
An  agent  of  the  proposed  lender  notified  the 
broker  that  the  loan  was  accepted.  The  pro* 
posed  lender,  on  ascertaining  that  buildings  nad 
recently  been  erected  on  the  property,  and  that 
the  time  for  filing  liens  had  not  expired,  de- 
manded that  a  bond  should  be  given  to  protect 
the  lender  against  liens.  Defendant  refused  to 
give  such  bond.  He,  after  the  application,  hac* 
conveyed  to  a  third  person  an  interest  in  th* 
property.  The  loan  was  not  made.  Held,  *■*»« 
the  broker  was  entitled  to  his  commissions, 
i  f  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Brokers,  §§  94-96.] 

Appeal  from  Pueblo  County  Court;  L.  B. 
Gibson,  Judge. 

Action  by  C.  O.  Chlpman  against  Aaron 
Silberberg.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Affirmed 

A.  Moore  Berry,  for  appellant  J.  T.  Mc- 
Corkle,  for  appellee. 

CAMPBELL,  J.  Defendant,  Silberberg, 
employed  plaintiff,  Chipman,  to  obtain  for 
him  a  loan  of  $11,000,  and  for  procuring  it 
agreed  to  pay  as  commission  $220.  The  pro- 
posed lender  of  the  money  was  the  Penn  Mu- 
tual Life  Insurance  Company,  and  the  printed 
form  of  application  for  the  loan  was  ona 
which  that  company  used.  The  blanks  were 
filled  by  Chipman  at  Sllberberg's  dictation, 
and  the  statements  therein  made  were  for 
the  purpose  of  procuring  the  loan.  Among 
other  promises  was  one  that  "searches  fsr 
Hens  of  all  kinds  *  *  *  If  necessary,  and 
such  other  papers  as  are  desired  by  said  com- 
pany are  to  be  furnished  by  me"  (Silberberg). 
The  security  which  the  borrower  offered  was 
real  estate  in  the  city  of  Pueblo.  The  ap- 
plication stated  that  Silberberg  held  the  un- 
disputed title  thereto  in  fee,  and  that  tbs 
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proposed  mortgage  for  the  loan  was  to  be  the 
first  lien  thereon,  and  that  Sllberberg  did  not 
owe  any  money  to  mechanics,  builders,  or 
others  for  work  done,  or  materials  furnished, 
upon  the  property.  When  the  application 
was  received  at  its  eastern  office,  the  com- 
pany, through  its  western  agent,  notified  the 
broker  that  the  loan  was  accepted,  and  the 
broker  at  once  notified  Sllberberg  thereof,  and 
the  borrower  handed  the  title  papers  to  the 
property  to  the  broker,  who,  In  turn,  de- 
livered them  to  the  local  attorney  of  the 
lender  for  examination.  A  short  time  there- 
after the  western  agent  of  the  lender,  as  the 
result  of  a  personal  examination  of  the  prop- 
erty, ascertained  that  some  bulldlugs  had  re- 
cently been  erected  on  the  same,  and  the 
statutory  time  for  filing  mechanics'  Hens 
thereon  for  labor  and  materials  had  not  ex- 
pired, and  would  not  empire  for  about  GO 
days,  and  advised  the  broker  that  the  com- 
pany, In  such  cases,  required  a  bond  of  in- 
demnity to  protect  It  against  liens.  When 
the  broker  told  Sllberberg  of  this  fact,  the 
latter  said  he  would  not  give  a  bond.  The 
lender  insisted  that  a  bond  should  be  given, 
but  Sllberberg  and  his  sister,  to  whom  he  had 
deeded  an  Interest  in  the  property  after  the 
application  for  the  loan,  though  they  still 
said  they  wanted  the  money,  absolutely  re- 
fused to  give  a  bond.  They  asserted  that  the 
houses  and  improvements  for  which  Hens 
might  be  filed  had  been  fully  paid  for,  and 
that  no  Hens  would  be  filed,  and  Sllberberg 
offered  to  furnish  written  proof  thereof,  and, 
If  it  was  not  satisfactory  to  the  lender,  to 
leave  $1,000  cash  in  its  hands  with  which  to 
pay  any  just  lien  claim  that  might  be  pre- 
sented. But  the  lender  refused  the  borrow- 
er's offers,  and  declined  to  make  the  loan 
without  an  indemnity  bond.  The  county 
court  upon  this  evidence  gave  Judgment  for 
plaintiff,  and  defendant  appeals. 

On  these  facts,  which  are  undisputed,  the 
sole  question  Is  whether  the  broker  earned 
his  commission.  Defendant's  contention  is 
that  the  commission  was  not  earned  because 
the  loan  whs  not  made,  owing  to  the  wrong- 
ful insistence  by  the  lender  upon  a  bond  of 
Indemnity.  His  counsel  argues  that,  under 
the  written  application,  defendant  was  not 
obliged  to  furnish,  and  the  lender  could  not 
require,  a  bond  of  Indemnity  against  Hens 
of  mechanics  or  materialmen,  and  that,  when 
he  offered  to  leave  on  deposit  with  the  lender 
$1,000  as  a  security  against  possible  antic- 
ipated Hens,  or  to  furnish  proof  that  none 
would  be  filed,  and  the  lender  refused  such 
offer,  this  absolved  him  from  the  payment  of 
commissions  to  the  broker.  The  law  applica- 
ble to  this  case  is  the  same  as  that  which 
governs  the  rights  of  a  broker  who  Is  em- 
ployed to  sell  real  estate.  When  the  broker 
obtains  a  purchaser  ready,  willing,  and  able 
to  buy  at  the  price  and  upon  the  terms 
agreed  upon,  or  a  lender  who  Is  ready,  will- 
ing, and  able  to  lend  the  amount  desired  and 


upon  the  terms  agreed  upon,  the  broker  has 
earned  his  commission  if  he  has  been  the 
efficient  and  procuring  cause  of  the  sale  or 
loan,  even  though  the  same  is  not  completed 
because  of  the  wrongful  conduct  of  the  prin- 
cipal. Squires  v.  King,  IE/  Colo.  410,  25  Pac. 
20;  Millett  v.  Barth,  18  Colo.  112,  31  Pac. 
700;  Lawrence  v.  Weir,  3  Colo.  App.  401,  33 
Pac.  G4G;  Ross  v.  Smiley,  18  Colo.  App.  204, 
70  Pac.  700;  Rundle  v.  Staats,  19  Colo.  App. 
104,  73  Pac.  1001.  Defendant  says  he  right- 
fully refused  to  furnish  a  bond,  because  his 
duties  are  such  only  as  are  imposed  by  the 
language  above  quoted  from  the  application, 
"such  other  papers  as  are  desired  by  said 
company."  "Such  other  papers"  he  says 
must  be  documents  of  the  same  kind  as  the 
ones  specifically  mentioned  in  the  same  clause 
— that  is,  similar  to  abstracts  of  title,  mort- 
gages, aud  certificates  of  absence  of  tax 
Hens,  etc.;  and  Indemnity  bonds  are  not  of 
this  description. 

The  question  here  Involved  does  not  re- 
quire that  the  meaning  of  "such  other  pa- 
pers" be  determined,  for  the  rights  of  the 
parties  may  be  ascertained  from  other  parts 
of  this  application.  In  the  application  de- 
fendant stated  that  he  held  the  undisputed 
title  in  fee  simple  to  the  property  which  he 
was  offering  as  security  for  the  loan,  and 
that  the  mortgage  which  he  proposed  to  give 
thereon  was  to  be  a  first  Hen.  By  Implica- 
tion, if  not  by  express  agreement,  defendant 
thereby  represented  that  he  had,  for  mortgage 
purposes,  a  perfect  or  marketable  title  to  the 
property  to  be  given  as  such  security.  Un- 
der the  law  of  this  state,  mechanics  and  ma- 
terialmen are  given  a  certain  time  after  the 
completion  of  a  building  or  structure  on  land 
within  which  to  file  their  statements  claim- 
ing a  Hen  for  labor  done  upon,  or  materials 
furnished  that  went  into,  their  construction. 
It  appears  In  this  case  without  contradiction 
that  buildings  had  recently  been  constructed 
on  the  premises,  and  that  at  the  time  of  the 
negotiations  between  these  parties  the  time 
for  filing  liens  thereon  by  laborers  and  ma- 
terialmen had  not  expired.  Nothing  was 
said  by  defendant  in  his  application  about 
these  improvements,  and  the  broker  did  not 
know  of  them  until  the  lender's  agent  noti- 
fied him  after  the  loan  was  accepted.  If  It 
be  material  here,  we  say  it  was  not  unreason- 
able, therefore,  indeed  it  was  wholly  within 
his  rights,  and  we  think  quite  In  accordance 
with  the  custom  In  similar  cases,  for  the 
lender  to  exact  as  a  condition  for  making  the 
loan  a  bond  of  indemnity  to  secure  him 
against  future  liens,  the  time  for  filing  which 
had  not  then  expired.  If  Hens  had  been  filed 
and  established,  they  would  have  been  para- 
mount to  the  Hen  of  the  proposed  mortgage 
given  and  recorded  after  the  labor  and  ma- 
terials were  furnished.  The  offer  of  proof 
that  Hens  did  not  exist,  and  would  not  be 
filed,  and  to  leave  with  the  lender  $1,000  of 
the  contemplated  loan  as  security,  if  such 
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proof  was  not  satisfactory,  were  not,  in  the 
circumstances,  the  equivalent  of  a  bond  of  in- 
demnity. At  least,  It  was  entirely  competent 
for  the  lender  to  reject  the  offer  and  Insist 
upon  the  bond  for  the  reasons  stated. 

For  another  reason  the  lender  might  have 
rightfully  declined  to  lend  the  money.  De- 
fendant, after  his  application,  conveyed  to 
his  sister  an  interest  in  the  property,  and 
thereafter  he  could  not  give  a  marketable 
title  as  security,  as  she  refused  to  join  in  the 
bond. 

It  clearly  appears  that  plaintiff  fully  com- 
plied with  his  contract,  and  he  was  entitled 
to  the  amount  of  compensation  agreed  upon. 
He  obtained  a  lender  who  was  willing,  ready, 
and  able  to  lend  the  amount  of  money  which 
the  defendant  wanted  to  borrow  upon  the 
terms  and  conditions  mutually  satisfactory  to 
lender  and  borrower.  In  other  words,  plain- 
tiff brought  them  together,  and  their  minds 
met  with  reference  to  the  loan.  The  fact 
that  the  lender  refused  to  complete  it  because 
of  a  defect  In  defendant's  title,  and  that  de- 
fendant refused  to  furnish  the  bond,  do  not 
deprive  plaintiff  of  his  brokerage  fee.  In- 
deed, the  failure  of  defendant  to  obtain  the 
money  as  a  loan  was  due  to  his  own  act,  his 
refusal  to  give  as  a  security,  what  he  prom- 
ised to  furnish,  a  marketable  title  for  such 
purpose.  The  following  authorities  are  In 
point,  and  sustain  the  conclusions  reached: 
Crasto  v.  White  (Sup.)  3  N.  Y.  Supp.  G82; 
Foliusbee  v.  Sawyer  (Super.  Buff.)  36  N.  Y. 
Supp.  405;  Van  Orden  v.  Morris  (City  Ct. 
N.  Y.)  42  N.  Y.  Supp.  473;  Bruce  v.  Wolfe, 
102  Mo.  App.  384,  70  S.  W.  723;  Ross  v. 
Smiley,  18  Colo.  App.  204,  70  Pac.  7GG;  Mid- 
dleton  v.  Thompson  et  al.,  163  Pa.  112.  21 
Atl.  796;  Gauthler  v.  West,  45  Minn.  192,  4' 
N.  W.  050;  Fltzpatrlck  v.  OUson,  176  Mass 
477,  57  N.  E.  1000. 

The  judgment  should  be  affirmed;  aud  It 
Ip  so  ordered. 

Affirmed. 

STEELE,  C.  J.,  aDd  GAB  BERT,  J.,  concur. 
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PEOPLE  v.  MORRIS.  (Cr.  65.)  (Court  of 
Appeal,  Second  District,  California.  Dec.  3, 
1907.)  Appeal  from  Superior  Court,  Riverside 
County;  F.  E.  Densmore,  Judge.  Gertrude 
Morris  was  convicted  of  a  crime,  and  she  ap- 

§eals.  Affirmed.  Lafayette  Gill  and  K.  H. 
tahl,  for  appellant  U.  S.  Webb,  Atty.  Gen., 
and  George  Beebe,  Deputy  Atty.  Gen.,  for  the 
People. 

SHAW  J.  Defendant  was  charged,  under 
section  523  of  the  Penal  Code,  with  sending 
a  threatening  letter  with  intent  to  extort  money 
from  another.  Upon  the  trial  she  was  convicted 
as  charged,  and  appeals  from  the  judgment  and 
order  denying  her  motion  for  a  new  trial.  No 
points  or  authorities  are  filed  by  appellant;  but 


REPORTER.  (Kan* 


counsel  in  oral  argument  contends  that  the  ver- 
dict should  be  reversed  and  a  new  trial  ordered 
on  the  sole  ground  that  the  verdict  is  not  sup- 
ported by  the  evidence.  The  evidence  is  largely 
circumstantial,  but  consists  of  circumstances  all 
of  which  tend  to  prove  that  defendant  wrote  the 
letter  upon  which  the  charge  is  founded.  In 
addition  to  the  circumstantial  evidence  pointing 
to  her  guilt,  there  is  direct  evidence  to  the  effect 
that  the  letter  was  in  her  handwriting.  There 
iB  nothing  in  the  record  which  would  justify  this 
court  in  disturbing  the  verdict.  Judgment  and 
order  are  affirmed. 
We  concur:  ALLEN,  P.  J.;  TAGGART,  J. 


BOEKEN  et  al.  v.  SCHOOL  DIST.  NO.  40, 
ALLEN  COUNTY.  (Supreme  Court  of  Kansas. 
Jan.  11,  1908.)  Appeal  from  District  Court,  Al- 
len County ;  Oscar  Foust,  Judge.  Action  by 
School  District  No.  49,  Allen  County,  againut 
Harry  Boeken  and  others.  Judgment  tor  plain- 
tiff, and  defendants  appeal.  Dismissed.  Ewing, 
Gard  &  Gard,  for  appellants.  Campbell  &  Go.-.- 
horn,  for  appellee. 

PER  CURIAM.  The  school  district  sued 
Boeken,  ex-treasurer  of  the  district,  and  his 
bondsmen,  for  $331.82,  alleged  to  be  money  re- 
maining in  his  hands  as  such  treasurer  belong- 
ing to  the  school  district,  and  which  he  refused 
to  turn  over  on  demand  to  his  successor  in  office. 
Boeken  answered,  setting  up  a  counterclaim  for 
a  small  amount,  and  admitted  a  balance  of  in- 
debtedness of  $105.29,  for  which  he  offered  to 
confess  judgment.  The  case  was  tried  to  a 
jury  in  the  district  court  of  Allen  county,  and 
a  verdict  was  returned  in  favor  of  the  plaintiff 
for  $194.54,  and  judgment  was  rendered  against 
the  defendants  for  that  sum  and  costs.  The  dif- 
ference betwpen  the  amount  of  the  judgment  and 
the  offer  is  $89.25,  and  this  is  the  sum  attempted 
to  be  put  in  controversy  in  this  court  by  the 
appeal.  The  error  proceeding  is  not  within  the 
jurisdiction  of  this  court.  Civ.  Code,  g  542.  The 
appeal  is  dismissed. 


COURTNEY  v.  HARKINS.   (Supreme  Court 
of  Kansas.    Dec.  7.  1907.)   Error  from  District 
Court,  Leavenworth  County;  J.  H.  Gilpatrick. 
Judge.   Action  by  W.  H.  Courtney  against  L.  J. 
Harkins.    Judgment  for  defendant,  and  plain- 
!  tiff  brings  error.    Affirmed.    Arthur  M.  Jack- 
j  son.  for  plaintiff  in  error.   A.  E.  Dempsey,  for 
.defendant  in  error. 

PER  CURIAM.  Plaintiff  sued  to  recover  rent 
of  a  farm.  The  bill  of  particulars  claimed  that 
the  rent  amounted  to  $800,  and  gave  defendant 
credit  for  payments  amounting  to  $052.19.  and 
asked  for  judgment  for  the  balance.  Defendant 
answered,  and  claimed  cash  payments  amount- 
ing to  $770.  and  set  up  a  counterclaim  of  $57.19 
for  repairs  and  labor.  He  asked  judgment  on 
his  counterclaim  for  $27.19.  The  jury  returned 
a  verdict  for  defendant.  Plaintiff  then  moved 
for  judgment  notwithstanding  the  verdict.  This, 
as  well  as  a  motion  for  a  new  trial,  being  denied, 
judgment  was  rendered  in  accordance  with  the 
verdict,  and  plaintiff  brings  error.  The  conten- 
tion is  that  because  the  jury  refused  to  find 
any  balance  due  the  defendant  they  discredited 
•he  entire  counterclaim,  and  plaintiff  insists  that 
this  entitled  him  to  judgment  in  full  for  his 
claim.  The  only  authorities  cited  are  cases 
where  there  were  separate  findings.  In  this, case 
there  were  no  findings,  and  there  was  evidence 
to  support  the  verdict;  and,  as  the  judgment 
has  been  approved  by  the  trial  court,  it  must 
be  affirmed. 


DIXIE  DEVELOPMENT  CO.  v.  SMITH  et 
al.  (Supreme  Court  of  Kansas.  Dec.  7,  1907.) 
Error  from  District  Court,  Wilson  County; 
L.  Stillwell,  Judge.   Action  by  John  Smith  and 
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others  against  the  Dixie  Development  Company. 
Judgment  for  plaintiffs,  and  defendant  brings 
error.  Affirmed.  P.  C.  Young,  for  plaintiff  in 
error.    A.  H.  Ward,  for  defendants  in  error. 

PER  CURIAM.  Action  to  cancel  an  oil  and 
gas  lease,  which  stipulated  that  it  should  con- 
tinue as  long  as  oil  or  gas  should  be  produced 
in  paying  quantities  by  the  lessee.  The  com- 
pany, which  was  an  assignee  of  the  lease,  sank 
several  wells,  from  four  of  which  considerable 
oil  was  at  first  obtained.  After  several  months 
the  flow  of  oil  greatly  diminished,  and  at  the 
end  of  1  %  years  only  one  well  was  in  operation, 
and  pumping  from  that  was  finally  suspended. 
Then  followed  this  action,  in  which  it  was 
claimed  that  the  lease  ought  to  be  canceled  be- 
cause there  bad  been  abandonment  and  for- 
feiture, and  upon  conflicting  evidence  a  cancella- 
tion was  adjudged.  From  the  testimony  it 
then  appeared  that  oil  was  not  being  produced 
in  paying  quantities  and  that  nothing  better 
could  be  expected  from  a  continuance  of  opera- 
tion under  the  lease.  The  wells  were  in  bad 
condition,  and  their  product  had  been  turned 
over  by  the  company  to  an  operator  under  an 
agreement  that  he  should  clean  out  and  put  the 
wells  in  good  condition  ;  but  after  several  months 
it  appeared  that  the  output  lacked  $800  or  more 
of  paying  the  expense  of  repair  and  operation. 
The  fact  that  the  company  had  incurred  a  large 
indebtedness,  however,  is  no  ground  for  cancella- 
tion ;  but  there  was  abundant  testimony  going 
to  show  that  the  operation  of  the  wells  was 
unprofitable.  In  fact,  the  company  had  stated 
in  an  allegation  of  its  answer,  which  was  aft- 
erwards Btricken  out,  that  oil  could  not  be  pro- 
duced in  paying  quantities  from  the  wells  and 
that  they  could  not  be  profitably  operated.  A 
good  deal  of  testimony  was  also  introduced,  such 
as  the  neglect  of  the  wells,  the  pulling  out  of 
tubing,  and  permitting  the  appliances  to  de- 
teriorate and  go  to  destruction,  which  indicated 
an  intention  to  desert  the  wells  and  abandon  the 
enterprise.  We  have  no  hesitation  in  holding 
that  there  is  sufficient  testimony  to  sustain  the 
judgment,  and  it  must  therefore  be  affirmed. 


HOBBS  v.  HOBBS.  (Supreme  Court  of 
Kansas.  Dec.  7,  1907.)  Error  from  District 
Court,  Lyou  County :  F.  A.  Meckel,  Judge. 
Action  by  \V.  T.  Hobbs  against  Sarah  A.  Hobbs 
for  divorce.  Judgment  for  defendant  for  di- 
vorce, and  from  an  allowance  of  alimony,  plain- 
tiff brings  error.  Affirmed.  W.  A.  Randolph, 
for  plaintiff  in  error.  O.  S.  Samuel  and  Lam- 
bert &  Huggins,  for  defendant  in  error. 

PER  CURIAM.  Action  by  W.  T.  Hobbs  to 
obtain  a  divorce  from  Sarah  A.  Hobbs  and  an 
equitable  division  of  the  property.  She  filed  a 
cross-petition  asking  for  a  divorce  on  account 
of  the  default  of  the  husband,  and  this  the  court 
granted.  \V.  T.  Hobbs  was  awarded  $700  as  his 
share  of  the  accumulated  property,  the  title 
of  which  .stood  in  the  name  of  Mrs.  Ilobbs,  and 
the  award  was  made  a  lien  upon  the  property. 
He  makes  no  complaint  that  a  divorce  was 
granted  to  the  wife ;  but  it  is  insisted  that  he 
was  not  given  a  fair  share  of  the  property.  It 
appears  that  the  property  was  acquired  and 
preserved  largely  through  her  labor  aud  manage- 
ment. While  the  area  of  the  property  is  con- 
siderable, its  location  is  not  desirable,  and  the 
rentals  derived  from  it  are  uncertain  and  not 
large.  To  pay  the  judgment  of  $700  awarded  to 
him  considerable  or  the  property  must  be  sold, 
and  when  the  difficulty  in  finding  tenants  and 
the  unprofitable  character  of  the  property  are 
considered  the  disparity  in  the  shares  allotted 
may  not  be  great.  He  has  an  insurance  policy 
of  $2,000.  which  was  assigned  to  a  relative  to 
pay  for  his  maintenance  during  his  life,  and  he 
also  has  a  pension  from  the  government.  In 
view  of  the  fact  that  the  divorce  was  granted 
because  of  his  wrong,  and  also  of  the  way  in 
which  the  property  was  acquired,  and  consider- 


ing, further,  the  superior  opportunities  of  the 
trial  court  to  measure  the  rights  of  the  parties 
and  fairly  divide  the  property,  we  do  not  feel 
justified  in  disturbing  the  distribution  that  was 
made.    Judgment  affirmed. 


NEPTUNE  v.  COLLINS.  (Supreme  Court  of 
Kansas.  Jan.  11,  1908.)  Error  from  District 
Court,  Sedgwick  County;  Thoe.  J.  Flanneliy, 
Judge.  Action  by  R.  L.  Collins  against  John 
F.  Neptune.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Affirmed.  Stanley  &  Stanley 
and  Ceo.  W.  Freerks.  for  plaintiff  in  error. 
Wm.  E.  Keith,  for  defendant  In  error. 

PER  CURIAM.  Action  to  cancel  a  deed  con- 
veying real  estate  in  Wichita,  the  execution  and 
delivery  of  which  by  J.  F.  Neptune  is  alleged 
to  have  been  procured  by  misrepresentation  and 
fraud.  Mathis.  assisted  by  his  partner.  Tunnel, 
who  were  real  estate  agents,  negotiated  an  ex- 
change of  Neptune's  property  in  Wichita  for 
Collins'  farm  in  Oklahoma,  and  it  was  agreed 
that  each  party  should  assume  the  mortgage  on 
the  property  he  received  in  exchange.  In  pur- 
suance of  the  agreement,  deeds  for  the  resj>ective 
properties  were  executed  by  both  parties  and  de- 
posited in  escrow  with  Mathis,  to  be  delivered, 
according  to  some  of  the  testimony  at  least, 
when  the  abstract  of  Collins'  land  was  returned 
from  Oklahoma  showing  no  other  incumbrance 
than  the  one  agreed  to  be  assumed  by  Neptune. 
The  abstract  was  returned,  showing  the  title  as 
had  been  represented,  and,  the  required  condi- 
tions having  been  performed,  the  deed  was  turn- 
ed over  to  Collins,  and  the  Collins  deed  mailed 
to  Neptune.  Neptune  insists  that  there  was 
collusion  and  fraud  between  Collins  and  Mathis, 
which  destroyed  the  validity  of  the  transfer. 
Although  he  pleaded  the  deposit  of  his  deed 
in  escrow,  he  gave  a  different  version  of  the 
conditions  upon  which  it  was  to  be  delivered 
than  was  related  by  other  witnesses,  and  he 
also  testified  that  prior  to  the  delivery  of  the 
deed  he  gave  notice  to  Mathis  not  to  deliv- 
er the  same.  There  was  some  testimony,  too, 
that  there  was  misrepresentation  as  to  the  char- 
acter and  value  of  the  Oklahoma  property.  On 
the  other  side,  there  was  contrary  testimony  as 
to  representations  made  regarding  the  property 
in  Oklahoma,  and  testimony,  too.  that  there 
was  a  fair  escrow  agreement  providing  that  the 
deeds  should  be  placed  with  Mathis,  who  was 
acting  for  both  parties,  and  that  he  should 
deliver  the  deeds  upon  certain  conditions,  that 
these  conditions  had  been  performed,  and  that 
the  deeds  had  been  accordingly  delivered.  The 
claims  of  misrepresentation  and  fraud,  the  na- 
ture of  the  escrow  agreement,  the  irrevocable 
character  of  the  deposit  of  the  deeds  as  an  es- 
crow, and  whether  there  had  been  a  compliance 
with  the  conditions,  were  all  questions  of  fact, 
which  were  settled  by  the  trial  court  adversely 
to  the  contention  of  the  plaintiff  in  error ;  and 
the  decision,  being  based  on  sufficient  testimony, 
must  be  regarded  as  final.   Judgment  affirmed. 


ALEXANDER.  Respondent,  v.  WILSON.  Ap- 
pellant. (No.  2.372.)  (Supreme  Court  of  Mou- 
tana.  Jan.  14,  1907.)  Appeal  from  District 
Court,  Rosebud  County ;  C.  H.  Loud,  Judge. 
J.  C.  Lyndes  and  Geo.  W.  Farr,  for  appellant. 

PER  CURIAM.  On  motion  of  respondent, 
supported  by  affidavit,  the  appeal  in  the  above 
entitled  cause  is  hereby  dismissed,  for  failure 
of  appellant  to  file  brief  within  the  time  allow- 
ed by  the  rules  of  this  court. 


COOK,  Appellant,  v.  ROBISON.  Respond- 
ent. (No.  2,432.)  (Supreme  Court  of  Montana. 
April  29,  1907.)  Appeal  from  District  Court, 
Fergus  County;    E.  K.  Cheadle,  Judge.  De 
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Kalb  &  Mettler.  for  appellant.  John  C.  Hnntooi 
and  O.  W.  Belden.  for  respondent. 

PER  CURIAM.  Respondent's  motion  to  dis- 
miss the  appeal  herein  is  sustained,  and  the  ap- 
peal dismissed  without  prejudice,  in  accordance 
with  stipulation  of  counsel  on  file  herein. 


CUDAHY  PACKING  CO.,  Respondent,  r. 
DOKAIS,  Appellant.  (No.  2,383.)  (Supreme 
Court  of  Montana.  Feb.  28.  1007.)  Appeal 
from  District  Court,  Silver  Bow  County ;  John 
B.  McClernan,  Judge.  Jobn  A.  Kirk  and 
Charles  A.  Wallace,  for  appellant.  Binnard  & 
Rodger,  for  respondent. 

PER  CURIAM.  Respondent's  motion  to  dis- 
miss the  appeal  herein,  supported  by  affidavit, 
is  hereby  sustained,  and  the  appeal  dismissed. 


In  re  DAVIS'  ESTATE.  DAVIS  et  al., 
Appr'lants.  v.  DREMEN  et  al.,  Respondents. 
(No.  2,179.)  (Supreme  Court  of  Montana. 
April  20,  1907.)  Appeal  from  District  Court, 
Silver  Bow  County ;  E.  W.  Harney,  Judge. 
Jesse  B.  Roote,  for  appellants.  C.  P.  Drennen, 
for  respondents. 

PER  CURIAM.  Appellants'  motion  to  dis- 
miss the  appeal  herein  is  sustained,  and  the 
appeal  hereby  dismissed. 


HARRINGTON,  Respondent,  v.  LEGGAT  et 
al.,  Appellants.  (No.  2.309.)  (Supreme  Court 
of  Montana.  Feb.  11,  1JKJ7.)  Appeal  from  Dis- 
trict Court,  Silver  Bow  County ;  Geo.  M.  Bour- 
quin.  Judge.  C.  M.  Parr,  for  appellants.  Maury 
&  Hogevoll,  for  respondent. 

PER  CURIAM.  Respondent's  motion  to  dis- 
miss the  appeal  herein,  on  the  ground  that  the 
undertaking  is  void  for  ambiguity,  is  hereby  sus- 
tained, and  the  appeal  dismissed  without  prej- 
udice. 


LETSON,  Respondent,  v.  DAVENPORT  et 
al.,  Appellants.  (No.  2.330.)  (Supreme  Court 
of  Montana.  Jan.  8,  1907.)  Appeal  from  Dis- 
trict Court,  Silver  Bow  County ;  Geo.  M.  Bour- 
quin,  Judge.   C.  M.  Parr,  for  appellants. 

PER  CURIAM.  It  is  ordered  that  the  ap- 
peal herein  be,  and  the  same  is,  hereby  dismissed, 
in  accordance  with  praecipe  of  counsel  for  appel- 
lant on  file  herein. 


PERRY.  Respondent,  v.  iETNA  LIFE  INS. 
Co.,  Appellant.  (No.  2,337.)  (Supreme  Court  of 
Montana.  Jan.  8,  1907.)  Appeal  from  District 
Court,  Silver  Bow  County ;  Geo.  M.  Bourquin, 
Judge.    C.  M.  Parr,  for  appellant 

PER  CURIAM.  It  is  ordered  that  the  appeal 
in  the  above-entitled  cause  be,  and  the  same  is, 
hereby  dismissed,  on  request  of  counsel  for  ap- 
pellant 


STATE  ex  rel.  DOERR  et  al.  DISTRICT 
COURT  OF  FIRST  JUDICIAL  DIST.  (No. 
2,412.)  (Supreme  Court  of  Montana.  Feb. 
20,  1907.)  Original  application  for  writ  of  su- 
pervisory control  to  annul  and  set  aside  a  per- 
emptory writ  of  mandamus  ordered  issued  by 
Hon.  J.  M.  Clements,  a  judge  of  the  district 
court  of  Lewis  and  Clark  county.  McConnell 
&  McConnell,  for  relators.  E.  A.  Carleton,  for 
respondents. 

PER  CURIAM.  The  motion  to  dismiss  the 
order  to  show  cause  why  a  writ  of  supervisory 
control  should  not  issue  herein,  heretofore  ar- 


gued by  counsel  and  taken  under  advisement  la 

hereby  sustained,  and  the  proceeding  dismissed. 

SMITH,  J.,  deeming  himself  disqualified,  takes 
no  part  in  the '  foregoing  decision. 


WALTER,  Appellant       COX,  Respondent. 

(No.  2,428.)  (Supreme  Court  of  Montana. 
April  30,  1907.)  Appeal  from  District  Court, 
Flathead  County;  J.  E.  Erickson,  Judge.  Mc- 
Intire  &  Kendall,  for  appellant   C.  H.  Foot  for 

respondent 

PER  CURIAM.  Respondent's  motion  to  dis- 
miss the  appeal  from  the  judgment  herein  is 
sustained,  and  the  appeal  dismissed. 


WILEY  et  al..  Appellants,  v.  STITH  et  ah. 
Respondents.  (No.  2.397.)  (Supreme  Court  of 
Montana.  April  8,  1907.)  Appeal  from  District 
Court,  Custer  County;  Chas.  H.  Loud,  Judge. 
Geo.  W.  Farr,  for  appellants. 

PER  CURIAM.  Appellants'  morion  to  dis- 
miss the  appeal  herein  is  hereby  sustained,  and 
the  appeal  dismissed. 


WRIGHT.  Respondent,  v.  POSER  et  al..  Ap- 
pellants. (No.  2,401.)  (Supreme  Court  of  Mon- 
tana. Feb.  13,  1907.)  Appeal  from  District 
Court,  Silver  Bow  County.  John  A.  Shelton, 
for  appellants.   Lewis  A.  Smith,  for  respondent. 

PER  CURIAM.  Respondent's  motion  to  dis- 
miss the  appeal  herein  is  hereby  sustained,  and 
the  appeal  dismissed. 


ELLIS  v.  ELLIS.  (Supreme  Court  of  Oregon. 
Feb.  11,  1908.)  Appeal  from  Circuit  Court 
Multnomah  County,  Arthur  L.  Frazer,  Judge. 
Suit  by  Goldie  R.  Ellis  against  Joseph  T. 
Ellis.  From  a  decree  for  plaintiff,  defendant 
appeals.  Reversed,  and  suit  dismissed.  U.  H. 
Northup,  for  appellant.  L  E.  Crouch,  for  re- 
spondent 

PER  CURIAM.  This  is  a  suit  by  the  wife 
for  a  divorce  on  the  ground  of  cruel  and  in- 
human treatment  and  personal  indignities,  ren- 
dering life  burdensome.  From  a  decree  in  her 
favor,  dissolving  the  marriage  contract,  the  de- 
fendant appeals.  The  plaintiff,  on  cross-ex- 
amination, contradicted  several  of  her  statements 
made  on  direct  examination,  and,  when  her  at- 
tention was  called  to  the  discrepancy,  she  ad- 
mitted that  mistakes  had  been  made  in  the  sworn 
declarations.  Her  testimony  is  corroborated  in 
many  respects  by  her  foster  mother,  whose  ex- 
clamations, by  way  of  emphasis,  "So  help  me 
God,"  and  "May  God  be  my  judge  and  strike 
me  dead,"  in  the  affirmance  of  her  statements, 
as  well  as  her  admission  as  a  witness  that  she 
had  used  vile  epithets  when  talking  to  the  de- 
fendant over  the  telephone,  very  much  discredit 
her  testimony.  There  is,  in  the  declarations  of 
these  witnesses,  such  a  degree  of  improbability, 
when  considered  in  connection  with  the  circum- 
stances mentioned,  as  to  lead  to  the  belief  that 
the  story  which  they  told  at  the  trial  was  made 
up  for  the  occasion  and  false  in  most  particulars. 
Without  further  alluding  to  the  testimony,  which 
is  unfit  for  publication,  the  decree  is  reversed, 
and  the  suit  dismissed. 


NATSURHARA  et  ux.  v.  CLAPSADDLE  et 
nx.  (WITT  et  ux.,  Intervenora).  (Supreme 
Court  of  Washington.  Jan.  6,  1908.)  Appeal 
from  Superior  Court,  King  County ;  R.  B. 
Albertson,  Judge.  Action  by  Cecil  Natsurhara 
and  wife  against  George  W.  Clapsaddle  and 
wife,  in  which  action  L.  E.  Witt  and  wife  in- 
tervened. Judgment  for  plaintiffs,  and  Clai>- 
saddle  and  wife  appeal.   Affirmed.   Charles  it 
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Crouch,  for  appellants.  James  Hart  and  Jay 

C.  A.len,  for  respondents. 

PER  CURIAM.  The  appeal  in  this  case  pre- 
sents only  a  question  of  fact.  We  have  ex- 
amined the  evidence,  and  are  satisfied  with  the 
findings  of  the  trial  court  The  judgment  must 
therefore  be  affirmed. 

DUNBAR  and  ROOT,  JJ.,  took  no  part. 


STATE  v.  VON  SHTJLTZ.  (Supreme  Court 
of  Washington.  Dec.  20,  1907.)  Appeal  from 
Superior  Court,  Whatcom  County;  Jeremiah 
Neterer,  Judge.  Prosecution  of  F.  Von  Shultz 
for  sodomy.  From  a  judgment  of  dismissal,  the 
state  appeals.  Affirmed.  Virgil  Peringer  and 
George  Livesey,  for  the  State.  Hardin  &  Hurl- 
but,  for  respondent. 

PER  CURIAM.  This  is  an  appeal  by  the 
state  from  a  judgment  of  dismissal,  after  sus- 
taining a  demurrer  to  an  information  filed  under 
section  7220,  Ballinger's  Ann.  Codes  &  St.  The 
demurrer  was  properly  sustained.  Wharton, 
Criminal  Law  (10th  Ed.)  576;  Bishop's  Crim- 
inal Law,  I  794 ;  Prindle  v.  State,  31  Tex.  Cr. 
R.  551.  21  S.  W.  3G0.  37  Am.  St.  Rep.  833  and 
authorities  cited.  Honselman  v.  People,  108 
III  172,  48  N.  E.  304.  and  Kelly  v.  Peonle,  192 
III.  119,  61  N.  E.  423,  85  Am.  St.  Rep.  323,  cited 
by  the  appellant,  arose  under  a  different  statute 
and  are  not  in  point.  Had  the  defendant  been 
convicted,  it  might  become  our  duty  to  further 
discuss  the  questions  involved ;  but,  inasmuch 
as  the  state  alone  is  interested,  we  feel  that  its 
interests  will  be  best  subserved  by  silence.  The 
judgment  is  affirmed. 


STILES  ▼.  SIMPSON  et  al.  (Supreme  Court 
of  Washington.  Jan.  17,  1908.)  Appeal  from 
Superior  Court,  Spokane  County;  Henry  L. 
Kenuun,  Judge.  Action  by  G.  H.  Stiles  against 
J.  M.  Simpson  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Affirmed.  J. 
P.  Perkins  ana  Hamblen,  Lund  &  Gilbert,  for 
appellant.  Horace  Kimball  and  Belt  &  Powell, 
for  respondents. 

PER  CURIAM.  The  appellant  and  respond- 
ent J.  M.  Simpson  entered  into  a  contract,  in 
the  month  of  November,  1904,  bjr  which  ap- 
pellant, for  a  stipulated  consideration,  was  ad- 
mitted to  the  office  of  the  respondent  as  a  stu- 
dent, with  certain  duties  to  perform,  and  under 
the  terms  of  which  he  was  to  receive  certain 
compensation.  It  is  not  necessary  to  reproduce 
the  long  contract  here.  After  remaining  in  the 
office  for  nearly  a  year  under  the  terms  of  the 
contract,  the  appellant  brought  this  action  to 
obtain  relief  from  an  alleged  fraud,  alleged  to 
have  been  practiced  upon  him  by  respondent 
by  means  of  false  representations  by  which  he 
(appellant)  was  induced  to  enter  into  the  con- 
tract. The  case  was  placed  in  issue  by  answer 
and  reply,  and  was  tried  before  a  judge  with- 
out a  jury.  Upon  the  conclusion  of  the  testi- 
mony, the  court  announced  that  he  was  of  the 
opinion  that  plaintiff  had  failed  to  prove  the 
allegations  of  his  complaint,  and  had  failed  to 
prove  or  show  that  defendant  was  guilty  of  any 
fraud,  misrepresentation,  or  overreaching  in  the 
matter  of  the  contract  and  transactions  between 
plaintiff  and  defendant,  or  that  plaintiff  was  en- 
titled to  any  relief  whatever.  The  action  was 
dismissed.  From  the  iudgment  dismissing  the 
case,  this  appeal  is  taken.  A  careful  perusal 
of  all  the  testimony  convinces  us  that  the  con- 
clusion by  the  trial  judge  was  entirely  justified. 


The  appellant  was  In  the  prime  of  life,  a  man 
of  education  and  varied  experience,  and  was  in 
reality  what  might  be  termed  a  trading  man, 
and  there  were  no  fiduciary  relations  existing 
between  him  and  the  respondent,  and  it  does  not 
appear  that  any  undue  influence  whatever  was 
brought  to  bear  upon  him  to  induce  him  to  exe- 
cute the  contract,  or,  for  that  matter,  that  it  was 
an  unconscionable  contract.  About  aii  that  can 
be  said  was  that  the  venture  did  not  prove 
as  profitable  as  he  had  hoped,  while,  on  the 
other  hand,  the  property  which  he  had  sold  to 
respondent  had  increased  in  value  beyond  his 
calculations.  Without  any  extensive  analysis 
of  the  testimony,  we  are  satisfied  that  the  ap- 
pellant signally  failed  to  establish  the  material 
allegations  of  his  complaint ;  and  the  judgment 
of  the  trial  court  is  affirmed. 


CITY  OF  LOS  ANGELES  v.  LOS  ANGE- 
LES FARMING  &  MILLING  CO.  (L.  A. 
1,952.)  (Supreme  Court  of  California.  Feb. 
21,  1908.)  In  Bank.  On  petition  for  rehearing. 
Denied. 

For  former  opinion,  see  93  Pac.  869. 

PER  CURIAM.    Rehearing  denied. 

BEATTY,  C.  J.  In  recording  the  order  deny- 
ing a  rehearing  of  this  cause  1  desire  to  protest 
against  the  citation  of  my  opinion  in  City  of 
Los  Angeles  v.  Pomeroy,  124  Cal.  597,  57  Pac 
585  as  authority  for  the  affirmance  of  this  judg- 
ment. It  is  true  that  the  opinion  of  Justice 
Temple  in  that  case,  which  was  concurred  in  by 
a  majority  of  the  justices,  furnished  a  precedent 
for  the  present  decision;  but  that  opinion,  it 
will  be  seen  by  reference  to  page  647  of  124 
Cal.  and  page  604  of  57  Pac,  was  written  for 
the  express  purpose  of  overriding  that  portion 
of  my  opinion  commencing  on  page  639  of  124 
Cal.  and  page  600  of  57  Pac,  in  which  I  ex- 
pressly deny  the  rights  here  asserted  and  upheld. 
In  my  opinion  the  paramount  right  of  Los  Ange- 
les to  the  waters  of  the  Los  Angeles  river  is 
limited  to  that  part  of  the  present  city  com- 
prised in  the  four  leagues  (about  17,500  acres) 
constituting  the  original  pueblo,  and  cannot  be 
asserted  for  the  satisfaction  of  the  wants  of  the 
additional  10,400  acres  added  by  the  amended 
act  of  incorporation,  or  the  territory  since  added 
and  that  may  be  hereafter  added  by  the  joint 
action  of  the  municipal  authorities  and  the  in- 
habitants of  the  extensive  unincorporated  area 
adjoining  the  city.  But  this  iB  what  is  now  de- 
cided to  be  the  law:  The  city  of  Los  Angeles, 
as  it  has  been  enlarged  far  beyond  the  limits 
of  the  old  pueblo  and  as  it  may  be  indefinitely 
enlarged  in  the  future,  has  a  paramount  right 
over  all  riparian  proprietors  above  the  city  to 
the  use  of  all  the  water  necessary  to  the  supply 
of  its  inhabitants.  It  may  annex  all  the  lands 
between  it  and  the  ocean,  including  a  vast  area 
not  riparian  to  the  Los  Angeles  river,  and  the 
inhabitants  of  this  annexed  territory  immediate- 
ly become  invested  with  the  paramount  right 
to  the  water  flowing  in  the  tributaries  of  the 
river,  whether  above  or  below  ground,  notwith- 
standing they  have  been  used  for  a  hundred 
years  by  the  grantees  of  Spain  and  Mexico,  and 
their  successors,  of  lands  riparian  to  the  stream. 
This  is,  I  concede,  the  logical  outcome  of  the 
decision  of  the  court  in  Los  Angeles  v.  Pomeroy ; 
but  it  is  a  doctrine  which  I  disclaimed  in  that 
case,  and  for  which  neither  Lux  v.  Haggin,  69 
Cal.  255,  4  Pac.  919,  10  Pac  674,  nor  Vernon 
District  v.  Los  Angeles,  100  Cal.  237,  39  Pac 
762,  is  authority. 


,  End  or  Cases  in  Vol.  93. 
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